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Torrance,  C.  J.  'Appointed  June  28,  1907,  to  HII  Tmcaaor. 

•  Appointed  January  31,  1907.  *  Died  January  10,  1907. 
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MANCHESTER  BUlIiDING  &  liOAl? 
ASe'N  V.  BEABDSI^Y  et  b1. 


(Conrt  o{  Cboncery  of  New  Jersey. 
1907.) 


Mardi  19. 


l  butldiro  ahd  loah  associations— loans 
—  Patmettt  —  Adthoritt  of  Pbesident  — 
Cancclxatioh  of  Mobtqaoe. 
Tbe  by-lawa  of  a  buildinR  aad  loan  as- 
McUtion  provided  that  the  secretary  shall  re- 
ceive all  moneys  from  members  and  others  and 
my  the  same  to  the  treasurer  who  shall  receive 
and  hold  for  the  association  all  moneys  and 
■ecurities.  One  who  borrowed  from  an  associa- 
tion received  the  money  from  its  president  who 
transacted  all  the  business  relating  thereto.  Ar- 
rangements were  made  with  tbe  president  to 
pay  the  loan,  and  parsnant  to  his  directiona 
tbe  borrower  went  to  his  office  where  he  found 
the  bond  and  mortfmge.  Payment  was  made  to 
the  president  who  then  tore  the  seals  from 
the  mortmiRe,  and  indorsed  a  certificate  of  can- 
cellation thereon.  Beld.  that  the  borrower  and 
the  holder  of  a  second  mortgage,  who  furnished 
the  money  to  pay  the  loan,  could  assume  that 
the  oresident  was  authorized  to  receive  tbe 
mooey  and  indorse  the  certificate  of  cancella- 
tion. 

2.  Sake— FoBKOLoeuK*— NssuoKNOx   of  As- 
sociation. 

In  a  suit  by  a  building  and  loan  association 
to  foreclose  a  mortgage  which  had  been  can- 
celed by  its  president  to  whom  the  money  had 
been  paid,  but  who  had  failed  to  pay  it  to  the 
association,  evidence  held  to  show  that  the 
negligence  of  the  association  and  its  officers  was 
the  proximate  cause  of  the  loss  which  must  be 
borne  by  the  association,  and  that  the  mort- 
gage was  properly  canceled. 

3.  MoRTaAGKS  —  Satibfaoxion  —  Recobd  of 
Satisfactioh — Statctiw. 

2  Gen.  St.  p.  2107,  S  23,  provides  for  entry 
by  the  clerk  on  the  margin  of  a  registered  mort- 
gage of  a  minute  of  its  discharge.  Section  25 
provides  that  a  mortgage  registered  or  recorded 
•hall  be  discharged  by  an  acknowledged  cer- 
tificate which  shall  be  recorded.  Revision  of 
1846  (Nixon.  Dig.  pp.  526,  527).  Act  to  Register 
Mortgages,  If  1.  5.  the  words  "record"  or  "re- 
cording" are  used  synonymously  with  "register" 
or  "registering."  In  1858  (P.  I*  p.  90).  a 
supplement  to  the  act  to  register  mortgages  pro- 
vides for  their  being  registered  or  recorded  in 
full.  Held,  that  the  method  provided  in  section 
25  is  not  exclusive,  but  that  the  one  contained 
in  section  23  is  equally  effective. 

Salt  by  tbe  Manchester  Bnlldli^  &  Loan 
Association  against  J.  Frank  Beardsley  and 
others.    Bill  dismissed. 


Tbls  Is  a  bill  to  foreclose  a  mortgage  made 
by  Beardsley  to  tbe  complainant  Tbe  de- 
fmdants  are  Beardsley,  Baker,  who  Is  tbe 
holder  of  a  mortgage  npon  tbe  same  premi- 
ses, and  Sbtppee.  who  is  the  present  holder 
of  tbe  title  to  tbe  property  In  question. 

3.  W.  De  Toe,  for  complainant  W.  Car- 
rington  Cabell,  for  defendants. 

GARBISON,  y.  C.  Tbe  defendant  Beards- 
ley,  on  tbe  14tb  of  June,  1901,  made  applica- 
tion to  tbe  Manchester  Building  &  Loan  Asso- 
ciation for  a  loan  in  the  sum  of  $1,800.  Up  to 
this  time  be  was  not  connected  with  tbe  as- 
sociation as  a  Eharebolder.  His  application 
was  acted  npon  favorably,  end  be  became  a 
Bbarebolder  of  nine  shares,  and  executed  a 
bond  and  mortgage,  dated  July  8, 1901,  to  tbe 
assoulatlou  to  secure  $1,800.  Tbls  mortgage 
was  recorded  in  full  In  tbe  clerk's  office  of 
Passaic  county  on  the  12tb  of  September, 
1901.  All  of  the  business  wblcb  Beardsley 
then  transacted  with  tbe  Bssociatlon  was 
done  with  William  H.  Belcher,  its  president. 
Belcber  bad  been  president  of  the  associa- 
tion for  many  years,  AUee  had  been  Its  secre- 
tary, and  Roe  Its  treasurer  during  the  same 
period.  Tbe  association  met  at  Haledon  in 
Passaic  county.  Belcber,  Its  president  prac- 
ticed law  In  the  city  of  Paterson,  and  In  bis 
ofBce  there  there  was  also  an  office  of  tbe 
building  association.  Its  name  was  on  tbe 
door,  and  its  safe  was  In  Belcher's  private 
office.  In  December  of  1902  Beardsley  ar- 
ranged with  one  Baker  to  borrow  money 
from  bim,  and  mortgage  tbe  property  to  him, 
to  secure  tbe  loan,  and,  with  tbe  money  thus 
borrowed,  to  pay  off  tbe  Building  &  Loan  As- 
sociation mortage.  Having  been  Informed 
by  Belcher  that  if  he  came  to  tbe  office  In 
Paterson  on  tbe  2d  of  January.  1903,  the 
business  could  be  transacted,  Beardsley,  Bak- 
&e,  and  an  attorney  procured  by  Baker  to 
protect  bis  Interests,  attended  there  upon 
that  day.  Beardsley  had  previously  sent  In 
bis  pass  book  to  be  balanced,  and  when  they 
got  there  it  was  figured  up  bow  much  was 
due  npon  tbe  bond  and  mortgage,  and  Baker 
gave  his  check  to  Beardsley  for  the  amount^  T 
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which  check  Beardsley  bidorsed,  and  turned 
over  to  Belcher,  who  Indorsed  upon  the  mort- 
gage, after  tearing  the  seals  off  of  the  mort- 
gage, the  following  language:  "This  mort- 
gage Is  paid  and  satlsfled  and  the  clerk  of 
Passaic  county  Is  hereby  authorized  to  can- 
cel the  same  of  record.  The  Manchester 
Building  &  I/oan  Association,  W.  H.  Belcher, 
President.    Dated  Jan.  2,  1903." 

The  mortgage  thus  indorsed  and  mutilated, 
together  with  the  lK>nd,  which  was  similarly 
mutilated  by  having  its  seals  torn  off,  were 
then  delivered  to  Beardsley  or  Baker.  The 
mortgage,  on  the  same  day,  was  taken  to  the 
clerk  of  Passaic  cotmty,  who  made  the  fol- 
lowing entry  upon  the  margin  of  the  record 
of  the  mortgage:  "This  mortgage  given  by 
J.  Frank  Beardsley  to  the  Manchester  B.  & 
L.  Ass'n  is  this  2d  day  of  January  A.  D.,  1903, 
canceled  of  record,  the  same  being  produced 
before  me  canceled,  the  seals  removed  and 
satisfaction  Indorsed  thereon  by  Manchester 
Building  &  Loan  Association,  W.  H.  Belcher, 
President.  Jno.  J.  Slater,  Clerk,  Dated  Jan. 
2, 1903."  At  the  same  time  a  mortgage  from 
Beardsley  to  Baker  for  $1,000  was  filed  to 
{«ecure  the  mon^  which  Baker  had  Just  ad- 
vanced. Later  In  the  same  year  another 
mortgage,  to  secure  $500,  was  given  by 
Beardsley  to  Baker,  which  was  duly  record- 
ed. On  the  17th  day  of  November,  1904, 
Beardsley  conveyed  the  lands  in  question  to 
David  N.  Sbippee  who  paid  $700  in  cash,  and, 
of  course^  took  the  land  subject  to  the  mort- 
gages of  Baker  aggregating  $2,100.  In  July, 
1906,  Belcher,  the  president  of  the  Building 
&  Loan  Association,  absconded,  never  having 
paid  into  the  association's  treasury  the  mon- 
ey received  on  account  of  this  mortgage^ 
Among  the  papers  in  the  safe  of  the  Buildr 
ing  &  Loan  Association  at  its  office  in  Pater- 
son  there  was  found,  after  Belcher's  depar- 
ture, what  purported  to  be  a  bond  and  mort- 
gage from  Beardsley  to  the  association.  The 
witness  in  each  of  these  papers  Is  William 
H.  Belcher.  The  Irresistible  conclusion  Is 
tliat  Belcher  substituted  at  some  time  this 
forged  bond  and  mortgage  for  the  genuine 
bond  and  mortgage,  which,  as  before  stated, 
were  delivered  by  him  to  Beardsley  or  Baker 
on  the  2d  day  of  January,  1903.  There  Is 
also  an  irresistible  conclusion  that  Belcher 
continued  to  pay  into  the  treasury  of  the  as- 
sociation the  dues  and  interest  upon  the 
Beardsley  stock  and  loan  after  the  receipt 
of  the  principal  due  on  the  mortgaga 
Beardsley  certainly  did  not  continue  to  iuake 
these  payments,  as  be  assumed  that  when  he 
paid  the  mortgage  off  all  of  his  connection 
with  the  association  ceased,  and  he  did  not 
consider  that  he  was  any  longer  a  stockhold- 
er. The  dues  were  paid,  and  therefore  the 
conclusion  must  be  that  Belcher  paid  them. 
Of  course.  It  is  easy  to  conjecture  why  be 
made  such  payments,  because,  by  so  doing, 
there  would  not  be  any  occasion  to  Investi- 
gate the  Beardsley  loan  or  to  commence  fore- 
closure proceedings,  upon  the  mortgage  which, 


to  his  knowledge,  was  canceled  and  in  place 
of  which  he  had  substituted  a  forged  mort- 
gage. After  Belcher's  departure  and  a  de- 
fault then  occurring  in  the  payment  of  dues 
upon  the  Beardsley  stock,  the  Building  & 
Loan  Association  commenced  this  foreclosure 
suit  It  made  as  parties  Beardsley,  Baker, 
and  Shlppee. 

The  complainant  seelcs  to  foreclose  the 
mortgage,  notwithstanding  the  payment  of 
the  full  amount  due  thereon  to  the  president 
of  the  complainant  association,  and  the  can- 
cellation thereof  by  the  said  president,  by 
claiming  that  the  payment  was  not  made  to 
the  proper  officer  so  as  to  bind  the  associa- 
tion, and  that  the  cancellation  was  not  made 
by  the  proper  officer  so  as  to  similarly  bind 
the  association.  The  contention  on  behalf 
of  the  association  Is  that  Beardsley  was  a 
member  or  shareholder;  that  the  by-laws 
provide  that  the  secretary  "shall  receive  all 
moneys  from  the  members  and  others,  and 
without  delay  pay  the  same  over  to  the  treas- 
urer, taking  a  receipt  therefor.  He  shall  keep 
accurate  account  with  all  shareholders  and 
others  doing  business  with  the  association. 
He  shall  give  such  bonds  as  shall  be  satis- 
factory to  the  board  of  directors,"  and  that 
the  treasurer  shall  receive  all  moneys,  pay 
all  orders,  and  "shall  receive  and  hold  in 
trust  for  the  association  all  bonds,  mort- 
gages, •  •  •  and  other  securities  upon 
which  money  may  have  been  loaned  by  the 
board  of  directors."  They  argue,  therefore, 
that  Beardsley  could  only  make  payment  so 
as  to  bind  the  association  by  giving  the  mon- 
ey to  the  secretary,  and  that  because  the 
treasurer  was  the  one  to  have  custody  of  the 
mortgage  he  was  the  only  person  authorized 
to  execute  a  certificate  of  cancellation  there- 
of. It  Is  undoubtedly  true  that  members  of 
Building  Sc  Loan  Associations  are  bound  by 
the  by-laws  thereof,  and  may  not  bind  the 
association  by  payments  not  made  in  accord- 
ance therewith,  unless  such  irregular  pay- 
ments, or  payments  to  persons  not  authoriz- 
ed, are  ratified  or  confirmed  by  the  associa- 
tion; or  unless  the  association,  by  its  con- 
duct, has  estopped  itself  to  deny  the  right- 
eousness of  the  conduct  of  the  shareholder. 
Citation  of  authorities  of  this  principle  Is 
unnecessary.  Another  equally  well-settled 
principle  Is  that  a  president  or  other  officer 
of  a  corporatfon  may  not  bind  the  same  un- 
less he  be  authorized;  but  his  action  will 
frequently  bind  the  association  If,  by  its  con- 
duct, It  has  estopped  itself  to  deny  the  right 
of  the  person  dealing  with  the  president  to 
consider  him  authorized.  The  sole  question 
in  the  case  before  us,  in  view  of  the  well- 
settied  principles  applicable  thereto,  is  wheth- 
er, under  the  circumstances  of  this  particular 
case,  the  association  is  to  be  bound  by  the 
payment,  and  by  the  action  of  the  president 
with  respect  to  the  cancellation  of  the  mort- 
gage. I  am  of  opinion  that  the  association  is 
bound. 

The  money  which  was  paid  ^^^^noj^i  ^es, 
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and  was  not  i>aid  by  a  member  on  account  of 
dues,  but  was  paid  to  satisfy  a  debt  due  the 
association.  Of  course,  such  payment  must 
be  made  to  some  one  who  Is  either  specifical- 
ly or  Impliedly  authorized  to  receive  it  As 
all  of  Beardsley's  dealings  with  the  associa- 
tion were  had  through  Belcher,  as  he  receiv- 
ed the  money  from  Belcher  when  he  gave  the 
bond  and  mortgage,  and  received  from  Belcher 
the  word  as  to  when  be  should  attend  to  pay 
the  same  off,  and,  upon  going  to  the  Paterson 
office  of  the  association,  found  Belcher  there 
with  the  bond  and  mortgage,  I  think  the  only 
proper  conclusion  Is  that  he  was  Justified  In 
betieving  that  Belcher  was  authorized  by  the 
association  to  receive  the  debt  due  upon  that 
bond  and  mortgage.  And  to  the  extent  that 
Baker's  rights  are  Involved,  certainly  he  was 
Justified  in  assuming  that  this  bond  and  mort- 
gage were  being  properly  paid  off  when  the 
money  therefor  was  paid  to  the  president  of 
the  association  who  had  physical  possession 
of  the  bond  and  mortgage.  Although  it  is 
argued  by  the  complainant  that  the  president 
was  not  the  proper  i>er8on  to  execute  or  sign 
the  informal  certificate  of  cancellation,  there 
ia  nothing  to  support  this  contention.  I  know 
of  no  law  which,  of  Itself,  designates  what 
ofSeer  of  a  corporation  is  the  proper  one  to 
make  such  an  Informal  certificate.  While  it 
may  be  true  that  the  treasurer  is  the  Indicat- 
ed person  to  sign  a  receipt  for  money  receiv- 
ed by  the  company — or,  perhaps,  in  cases 
where  the  secretary  is  the  proper  person  to 
receive  the  money  as  In  this  case,  he  should 
be  held  to  be  the  indicated  person  to  sign  a 
receipt — ^the  writing  in  question  is  not  a  re- 
ceipt. It  is  tm  Indorsement  upon  a  mortgage, 
certifying  that  It  has  been  paid  and  satisfied, 
and  directing  or  authorizing  its  cancellation. 
Such  a  writing,  it  seems  to  me,  in  the  absence 
of  any  spedflc  law  or  by-law  upon  the  sub- 
ject, should  more  properly  be  made  by  the 
president  than  by  any  other  officer,  since  his 
are  general  powers ;  and  this  is  a  writing  in 
the  name  of  the  corporation  of  a  general  na- 
ture. Therefore,  I  find  that  the  defendants 
Beardsley  and  Baker  were  Justified  In  as- 
suming that  Belcher,  as  president,  not  only 
was  authorized,  as  I  have  previously  found, 
to  receive  the  money,  but  also  to  make  the 
certificate  of  cancellation  upon  the  mortgage 
which  be  did  make 

There  is  ample  testimony  to  show  that  this 
association  Intrusted  large  powers  to  Belcher, 
and  carried  on  a  large  part  of  its  business 
through  him,  having  its  Paterson  office  as 
Jost  stated  in  his  private  office,  where  It  kept 
Its  safe  In  which  Its  securities  were  contain- 
ed. While  It  is  true  that  the  treasurer  testi- 
fies that  he  had  the  Beardsley  bond  and  mort- 
gage at  <Hie  time,  and  put  them  in  the  safe, 
and  kept  the  key  of  the  portion  of  the  safe 
In  which  these  papers  were  contained.  It  also 
appears  that  numerous  other  mortgages  were 
paid  off  to  Belcher,  and  I  think  it  clear  that 
he  did  hare  physical  possession  of  them  for 
that  purpose.  The  treasurer  swears  that  he 
did  not  give  tbis  bond  and  mortgage  to  Bel- 


cher, but  there  Is  no  explanation  as  to  how 
Belcher  got  them;  and,  if  the  treasurer's 
testimony  is  true,  Belchtt  could  not  have  ob- 
tained them.  The  very  fact  that  he  had  them 
shovrs  that  he  did  have  access  to  the  securi- 
ties of  the  assiociatlon,  or  that  the  treasurer 
did  give  them  to  him.  In  any  event,  as 
against  the  innocent  persons  whose  moneys 
were  paid  in  good  faith  on  account  of  this 
bond  and  mortgage,  I  think  it  proper  to  hold, 
under  the  proven  facts,  that  the  carelessness 
or  negligence  of  the  association  and  its  offi- 
cers was  the  proximate  cause  of  the  loss. 
Under  such  circumstances  the  authorities  are 
clear  that  the  association  should  be  the  one 
to  bear  the  loss. 

Furthermore,  there  is  proof  that  during  the 
10  years  of  Belcher's  presidency  84  mortgages 
were  canceled  In  the  clerk's  office  of  Passaic 
county,  of  which  28  bore  substantially  similar 
Indorsements  to  the  one  in  question ;  3  there- 
of ware  canceled  on  a  certificate  signed  by 
Allee,  the  secretary;  1  on  the  signature  of 
Belcher,  as  president,  and  Allee,  as  secretary ; 
10  on  the  signatures  of  Belcher,  as  president, 
and  Roe,  as  treasurer;  39  on  the  signature 
of  Roe,  as  treasurer;  and  3  certificates  of 
discharge  signed  by  the  president  and  secre- 
tary under  the  seal  of  the  association.  It 
thus  appears,  not  only  from  the  oral  testi- 
mony, but  from  the  records  of  the  county, 
that  Belcher  constantly  exercised  this  power, 
and  that  he  must  have  exercised  it  to  the 
knowledge,  and  with  the  consent,  c'  t.ie  as- 
sociation. Under  all  the  circumstances  there- 
fore, I  conclude  that  this  mortgage  was  prop- 
erly canceled. 

The  only  other  matter  relied  upon  by  the 
complainant  is  that  since  the  mortgage  was 
recorded  in  full,  and  not  merely  registered  In 
abstract,  it  cannot  be  properly  discharged  ex- 
cepting by  a  certificate  of  discharge  duly  ac- 
knowledged or  proved  and  recorded.  The  ar- 
gument Is  that  2  Gen.  St  p.  2107,  $  23,  pro- 
vides that  when  a  mortgage  Is  registered, 
and  shall  be  redeemed  and  paid,  it  shall  be 
the  duty  of  the  clerk,  on  application  of  the 
mortgagor  or  person  paying  the  same,  and 
producing  to  him  said  mortgage  canceled,  or 
a  receipt  thereon  signed  by  the  mortgagee, 
etc,  to  enter  In  a  margin  to  be  left  for  that 
purpose  a  minute  of  said  redemption,  pay- 
ment and  discharge,  which  minute  shall  be  a 
full  and  absolute  bar  to  and  discharge  of  the 
said  entry,  registry,  and  mortgage;  while 
section  25  provides  that  any  mortgage  that 
has  been  recorded  or  registered  shall  be  dis- 
charged upon  presentation  of  a  certificate 
signed  by  the  mortgagee,  his  heirs,  etc.,  ac- 
knowledged or  proved,  and  certified  in  the 
manner  prescribed,  etc.,  and  that  every  such 
certificate  shall  be  recorded  and  a  referoioe 
made,  etc.  Therefore,  the  complainant  claims 
that,  unless  the  certificate  of  discharge  Is  ac- 
knowledged and  recorded  as  provided  by  the 
twenty-fifth  section,  the  alleged  discharge  is 
not  effective  By  going  back  to  the  Revision 
of  1846  (Nixon,  Dig.  pp.  528,  527),  it  wlU^ 
be  found  that  In  sections  1  and  5  of  the  act 
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to  reglsttr  mortgases  tbe  words  "record"  or 
"recording"  are  used  Bynonymoasly  with  the 
words  "register"  or  "registering."  Since  tbe 
registry  of  a  mortgage  has  a  limited  nse  for 
the  purposes  of  evidence,  there  was  in  18SS 
(P.  L.  p.  90),  enacted  a  supplement  to  tbe  act 
to  register  mortgages,  providing  for  their  be- 
ing registered  or  recorded  In  full,  and  such 
record  thai  became  receivable  In  evidence  as 
copies  of  deeds  are.  In  1868  the  act  was 
passed  which  Is  now  section  26  of  the  Genn^al 
Statutes  (page  2107),  providing  for  another 
and  fuller  discharge  of  mortgages  by  tbe  In- 
stmmait  therein  provided  for.  I  am  of  opin- 
ion that  this  is  not  an  exclusive  metbod,  and 
that  tlie  other  statutory  method  as  contained 
In  section  23  of  tbe  same  act  (page  2107),  Is 
equally  effective. 

Tbe  result  is  tiiat  tbe  bill  must  be  dismiss- 
ed, with  COStBL 


ri»  Oonn.  4$n 

OILUOHB  V.  AMERIC!AN  TUBE  k  STAMP- 
ING CX). 

(Supreme  (>>nrt  of  SirrorB  of  CJonnectlcut. 
March  5,  1907.) 

1.  Master  and  Sbbvart  —  Irjitbiks  to  Sebv- 

ANIV— NEGUOENCS— INBPECTIOH. 

Plaintiff  was  injured  while  operating  a 
steel  drop  press  by  tiie  parting  of  a  belt  due  to 
a  defective  lacing.  The  work  of  adjusting  tlie 
lacings  was  not  easily  accomplished  by  opera- 
tors of  the  presses,  and  had  oeen  placed  on  a 
superior  servant  in  charge  of  some  36  of  such 
presses  in  defoidant's  factory.  Plaintiff  was 
not  familiar  with  tbe  lacing  of  the  belts,  and 
could  only  have  ascertained  that  the  lacing  was 
defective  bv  making  a  spedal  inspection.  Held, 
that  defenoant  did  not  perform  its  entire  duty 
by  fnmisiiing  suitable  material  and  a  competent 
servant  to  lace  the  belts!  but  was  negligent  in 
failing  to  inspect  the  lacing. 

n  Note.— For  cases  in  point,  see  Cent.  Dig. 
i.  Master  and  Servant.  H  23fr-212.] 

2.  Sake  —  Feixow  Sebvahtb  —  Vice  Pbin- 

OIFAI.. 

PlaintiiPs  superior  servant,  whose  duty  it 
was  to  Isce  the  belt,  was  not  plaintiff's  fellow 
servant  with  reference  to  such  act,  but  a  vice 
principal. 

[Ed.  Note.— For  cases  in  point,  see  C^nt  Dig. 
vol.  81,  Master  and  Servant,  f  S  422,  48&-4S9.] 

5.  EVIDERCnC  —   EZPKBT    WlXHESBXS  —  COM- 

pbtenct. 

Where,  in  an  action  for  injuries  to  a  serv- 
ant caused  by  a  defective  belt  lacing  attached 
to  a  drop  press,  an  expert  on  snch  presses  de- 
nied knowledge  as  to  belt  lacings,  he  was  not 
competent  to  testify  as  to  what  ladngs  were 
suitable,  how  they  should  l>e  used,  and  when 
they  should  be  inspected  and  replaced. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence,  §§  23^-2362.] 

4.  Mabteb  and  Sebv  ant— Ikjubieb  to  Bebv- 
ANT—AorioHS— Evidence. 

In  an  action  for  injuries  to  a  servant  caus- 
ed by  the  defective  lacing  of  a  t>elt  attached  to 
a  power  press,  evidence  that  defendant  for  15 
years  before  the  occasion  in  question  Iiad  ex- 
ercised reasonable  care  in  examining  the  lacings 
and  replacing  worn  ones  did  not  justify  an  in- 
ference that  reasonable  care  was  exercised  in 
lacing  the  belt  in  question. 

6.  BVIDENOB— SxATElfENTB  TO   PhTBICIAN. 

In  an  action  for  injuries,  evidence  of  com- 
plaints by  plaintiff  to  his  physician  of  tlie 


"wound  throbbing  at  night  and  loss  of  sleep," 
made  during;  the  actual  treatment  of  the  wound, 
was  admissible. 

[Ed.  Note.— For  cases  in  point,  see  Cient.  Dig. 
vol.  20,  Evidence,  U  383^^.] 

6.  Mabteb  and  Servant — Injtbies  to  Sebv- 

ANT*— CONTBIBtJTOBT     NeOUOENCB. 

Where,  In  the  operation  of  certain  machin- 
ery, all  of  plaintiff's  fingers  on  bis  left  hsnd 
were  injured,  and,  if  he  had  followed  instruc- 
tions, only  his  thumb  and  his  first  and  second 
fingers  would  have  lieen  injured,  plaintiff's  fail- 
ure to  comply  with  the  instrnctions  did  not  con- 
stitute negligence  contributing  to  his  injuries. 

Appeal  from  Superior  Court,  Fairfield 
County ;  Edwin  B.  Gager,  Judge. 

Action  by  Charles  H.  Ollmore  against  the 
American  Tube  &  Stamping  Company.  From 
a  judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Arthur  M.  Marsh  and  Heniy  B.  Stoddard, 
for  appellant    Stiles  Judaon,  for  appellee. 

HALL,  3.  Tbe  finding  states  substantially 
these  facts:  Tbe  palntiff  sustained  a  serious 
injury  to  bis  band  by  the  ftilllng  of  a  heavy 
hammer  of  a  drop  press  which  he  was  oper- 
ating as  an  employe  of  tbe  defendant  The 
cause  of  tbe  fall  of  the  hammer  was  tbe 
parting  In  two  places  of  the  lacing  of  a 
double  canvas  belt  by  whidi  the  hammer 
was  raised.  The  parting  of  tbe  lacing  was 
due  to  tbe  facta  that  at  the  time  of  the  acci- 
dent It  was  badly  worn  so  that  It  was  ready 
to  part  at  certain  points;  that  from  pre'vions 
wear  it  was  unfit  for  further  use  when  It  was 
last  placed  in  the  belt  before  the  accident; 
and  that  owing  to  the  character  of  tbe  lacing 
used,  it  was  improperly  placed  in  tbe  belt, 
in  that  it  was  not  doubled  in  drawing  It  bach 
and  forth  through  the  three  holes  in  the  four 
layers  of  tbe  double  belt,  where  it  was  turned 
back  to  attach  it  to  an  iron  sling  by  which  It 
was  connected  with  the  hammer.  The  drop 
press  in  question,  with  many  others  in  the 
same  room,  were  under  the  care  of  a  foreman, 
one  Sbea,  a  competent  workman  selected  and 
assigned  for  the  purpose,  without  negligence, 
by  the  defendant,  whose  dnties,  among  others, 
were  to  watch  the  condition  of  the  drop 
presses,  replace  broken  belts,  insert  belt 
lacings  when  necessary,  and  to  operate  one 
of  the  dnv  presses  wben  his  other  duties 
permitted.  For  tbe  purpose  of  cutting  belt 
lacings  therefrom  to  be  used  in  tbe  factory, 
the  defendant  kept  a  stock  of  lacing  hide, 
which  had  been  carefully  Inspected  by  com- 
petent persons,  in  a  room  adjoining  tbe  press- 
room and  available  to  said  foreman  when 
wanted.  The  belt  lacing  at  the  points  where 
it  parted  were  not  observable  to  an  operator 
of  tbe  press,  and  its  condition  at  these  pohits 
could  only  be  discerned  by  a  particular  ex- 
amination after  separating  the  double  belt. 
There  was  no  mechanical  obstacle  to  prevent 
the  plaintiff  from  pulling  down  tbe  belt  on  his 
machine  and  unlacing  it  and  examining  tbe 
lacing,  but  it  was  not  bis  duty  to  do  so. 
He  bad  never  been  requested  to,  and  be  was 
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»ot  familiar  with  the  use  of  lacings.  He 
"aa  no  knowledge  of  the  condition  of  the 
«t  ~f'*!*^  paid  no  attention  to  It  It  was 
w»e  anty  of  the  men  in  the  pressroom  to  re- 
port the  fact  to  Shea  when  a  belt  broke  or  a 
machine  became  out  of  order.  The  examlna- 
"on  and  Inspection  of  the  lacings  had  been 
confided  only  to  Shea,  and  he  was  familiar 
witn  these  duties  and  had  performed  them 
ror  acTeral  years.  The  life  of  the  Inner  belt, 
or  the  double  belt,  which  alone  comes  In  con- 
tact with  the  pulley  above— the  purpose  of 
Uie  outer  belt  being  for  protection  when  the 
«  ^'i^®  breaks— is,  In  ordinary  continuous 
i**^i  *  t^ee  months,  and  of  a  belt  lacing, 
"Bwainaiy  continuous  use,  about  six  months. 
When  a  lacing  was  taken  out  on  account  of 
™  breaking  of  an  Inner  belt  of  a  drop  press, 
Mhea  examined  It.  and  It  was  his  duty.  If  the 
ucing  was  found  to  be  sound,  to  place  It  In 
W  again,  otherwise  to  discard  It  and  pat 
i?  *  °«w  "Da  The  defendant  did  not  cause 
-f**ff'*  '"'^^*  ***  ^  Inspected  except  as  above 
■toted.  The  belt  on  the  praes  In  question  had 
TO«»  to  use  about  thre/months,  and  the 
«cli^  when  then  placad  In  It,  was,  from 

S*Z?^  '^^^'  "°^*  '>>«■  iise-     Sliea  knew, 

w  py  the  use  of  ordinary  care  would  have 

^wn,  the  defective  •fcndltlon  of  the  lacing. 

fn  „r*f  °*"8ent  In  .using  the  worn  lacing, 

to  placing  ,t  to  the  l^jt  without  doubling  It, 

»r«w!  "*       Inspeq^t  and  replace  the  lacing 

««  ^1?^°*?^  **   yas  reasonably  necessary 

~-f!!r,^*   "ccld^t     The  defendant   used 

^!^„^!v**"  Sfc^the  selection  and  super- 

^  fnl    I'^'ifc^  servants  of  the  plalntffl, 

teThi-         ,™^l8hlng  of  materials  provided 

5J!^"  ^P'oynjient    No  belt  lacing  on  a  drop 

^Jsedthem  o^^J^y  years  the  defendant  had 
Ugjjjjj^  ■  i^These  facts  fall  short  of  estab- 
prove  hm^*  the  defendant  undertook  to 
had  tn\Mit  *""*  hearing  In  damages,  that  It 
else  reMoJ^^  '**  *"*y  ^  *b®  plalnUff  to  exer- 
■onablv  Jff"^*^'^  '^^re  to  provide  for  bim  "rea- 
for  his  v^'afe  appliances  and  instrumentalities 

Conn  f^^^^" 
fendane!^**'***  that  it  appears  that  the  de- 
1q  3^  _f  t  at  all  times  kept  suitable  material 
BQQ^|Ajroper  place  ready  for  use  from  which 
tbe  -^<ent  belt  lacings  could  have  been  cut, 
respe^^^  ^^  ^^'  differs  In  many  important 
Q  ^^cts  from  Whittlesey  v.  New  York,  N. 
aSxiJ»  H.  R.  Co.,  T7  Conn.  100,  68  AtL  469.  107 
St  Kep.  21,  and  from  Kelly  t.  New 
en  Steamboat  Co.,  74  Conn.  343,  50  AtL 
57  L.  B.  A.  494,  92  Am.  St  Rep.  220, 
other  cases  cited  by  the  defendant  In 
eb  It  was  held  that  the  master  is  not  11a- 
when  be  has  provided  bis  workmen  with 
ble  appliances  and  materials  which  it 
Ithln  their  capacity  to  use,  and  the  use 
care  of  which  are  Incidental  to  their 
or  are  matters  of  detail  entrusted  to 
rators  in  the  management  of  safe  ma- 
nery.  It  appears  in  the  case  before  as 
t  the  duty  of  preparing  and  placing 
ngs  In  belts  was  never  Imposed  upon  the 


plaintiff,  nor  upon  any  other  mere  <^>enitor  of 
a  drop  press,  but  upon  Shea.  It  does  not  ap- 
pear that  the  work  of  preparing  and  adjust- 
ing the  lacings  were  acts  easily  accomplished 
by  the  operators  of  the  drop  presses,  and 
which  did  not  require  the  services  of  a  per- 
son of  special  skill.  It  does  appear  that  the 
plaintiff  was  not  familiar  with  that  work, 
and  that  upon  the  35  drop  presses  in  the  de- 
fendant's factory  that  work  had  been  Intrust- 
ed entirely  to  Shea  for  several  years.  While 
the  duty  of  inspection  is  sometimes  of  such  a 
character  that  It  may  properly  be  Imposed 
upon  either  the  employer  or  employ6  (Berglu 
V.  Southern  N.  E.  Telephone  Co.,  70  Conn. 
54r-65,  38  Atl.  888.  39  L.  R.  A.  102),  the  find- 
ing shows  very  clearly  that  in  this  case  it  was 
not  imposed  upon  the  operator,  since  it  ap- 
pears that  the  condition  of  the  lacing  was 
not  observable  to  him ;  that  it  could  only  be 
discovered  by  a  particular  examination,  and 
since,  as  we  have  stated,  it  appears  that  the 
duty  of  watching  Its  condition  was  imposed 
upon  Shea.  In  preparing  the  lacings,  placing 
them  in  the  belts,  and  inspecting  them  Shea 
was  not  acting  as  a  fellow  servant  of  the 
plaintiff.  The  defendant  argues  that  Shea 
-was  not  a  foreman,  and  did  not  have  control 
over  the  other  men.  Shea  Is  referred  to  in 
the  finding  as  a  "foreman."  Whether  he  had 
authority  over  the  other  men  does  not  appear. 
But  the  relative  rank  of  Shea  and  the  plain- 
tiff in  the  defendant's  business  is  not  as  re- 
liable a  test  of  whether  they  were  fellow 
servants  as  the  "nature  and  character  of  the 
duty  violated  by  the  offending  servant" 
Whittlesey  v.  New  York,  N.  H.  &  H.  R.  Co., 
77  Conn.  100-102,  58  Atl.  459,  460  (107  Am. 
St  Rep.  21) ;  Kelly  v.  New  Haven  Steamboat 
Co.,  74  Conn.  343-346,  50  Ail.  871,  872  (57 
L.  R.  A.  494,  92  Am.  St  Rep.  220).  That  Shea 
at  times  operated  a  drop  press  did  not  render 
bim  a  fellow  servant  with  the  plaintiff  as  to 
the  other  duties  of  the  former,  the  failure  to 
properly  perform  which  caused  the  accident 
These  duties  which  Included  the  exercise  of 
reasonable  care  in  keeping  the  belt  attached 
to  the  iron  sling  connected  with  the  hammer 
in  such  a  manner  and  with  such  belt  lacings 
that  the  drop  press  could  be  operated  safely 
by  the  person  working  upon  it  and  also  in 
inspecting  the  lacings  to  ascertain  when  they 
were  so  worn  as  to  require  replacing,  were, 
upon  the  facts  before  us,  duties  of  the  em- 
ployer. The  employer  Intrusted  these  duties 
to  a  competent  agent,  Shea,  and  furnished 
bim  with  necessary  materials  for  discharging 
them.  But  this  did  not  relieve  the  defendant 
from  responsibility  for  the  negligent  failure 
of  Shea  to  perform  those  duties.  "The  des- 
ignation of  an  agent  however  fit  and  compe- 
tent •  •  •  does  not  •  •  •  relieve  the 
master  from  further  responsibility.  Until  the 
agent  thus  selected  and  empowered,  in  fact 
acts  up  to  the  limit  of  the  duty  of  his  master 
to  act  the  master's  duty  Is  not  done."  Mc- 
Elligott  V.  Randolph,  61  Conn.  157-162.  22 
Aa  1094,  1095  (29^Am.^t.iR5^J^;j^- 
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clcottl  V.  O'Brien  Contracting  Co.,  77  Conn. 
617-620,  60  Atl.  115,  116  (69  L.  E.  A.  »36). 

During  the  trial  one  Stapely,  having'  quali- 
fied aa  to  his  "expert  and  practical  knowledge 
of  drop  presses  and  their  operation,"  but  not 
of  the  strength  or  endurance  of  leather  la- 
cings, vr&B  asked  by  defendant's  counsel  the 
following  question :  "Supposing  in  the  opera- 
tion of  30  or  40  drop  presses  over  a  period 
of  15  or  16  years  the  lacings  at  the  point 
which  we  have  looked  at  on  ETxhibit  2  are 
examined  when  the  under  belt  is  changed — 
that  is,  the  under  helt  breaks  perhaps  every 
three  or  four  months — ^when  It  does  a  new 
belt  baa  to  be  put  on,  the  lacing  Is  taken 
out,  and  then  examined,  and  either  replaced 
or  a  new  one  put  In,  and  in  that  time  in 
the  experience  of  that  establishment  no  acci- 
dent from  the  breaking  of  the  lacing  has 
occurred,  and  the  lacing  which  has  been 
used  over  this  period  of  years  has  been  sub- 
stantially of  uniform  quality  and  size  and 
length,  and  the  lacing  has  been  of  the  same 
character  over  that  period — what  is  your 
opinion  on  these  assumed  facts  about  the  care 
and  prudence  that  It  indicates  in  the  main- 
tenance of  those  machines?"  This  Inquiry 
was  properly  excluded.  Apparently  the  wit- 
ness had  not  qualified  as  an  exjiert  upon  the 
question  of  what  belt  lacings  were  suitable; 
how  they  should  be  used ;  and  how  often  they 
should  be  inspected  and  replaced  with  new 
ones,  which  were  the  important  matters  af- 
fecting the  question  of  negligence  in  this  case. 
And,  further,  the  fact  that  the  defendant,  for 
a  period  of  15  years  before  this  time  had,  when 
putting  on  a  new  belt,  exercised  reasonable 
care  in  examining  the  lacings  and  in  repla- 
cing those  worn  out  with  new  ones,  did  not 
tend  to  prove  tliat  it  did  so  when  this  lacing 
was  last  put  In  the  belt. 

The  ruling  of  the  court  admitting  the  com- 
plaints of  the  plaintiff  to  his  physician  of 
the  "wound  throbbing  at  night  and  loss  of 
sleep"  was  correct.  As  the  complaints  were 
made  during  the  "actual  treatment"  of  the 
wound,  they  were.  In  the  absence  of  evidence 
to  the  contrary,  presumably  made  for  the 
purpose  of  receiving  medical  treatment  and 
advice,  and  when  made  for  that  purpose 
were  admissible.  Martin  v.  Sherwood,  74 
Conn.  475-482,  51  Atl.  526,  628;'  Wilson  v. 
Granby,  47  Conn.  69-76  (36  Am.  Hep.  51). 
When  the  plaintiff  was  injured,  he  was 
stamping  what  is  known  as  a  "steel  dome," 
and  was  In  the  act  of  seizing  one  to  remove 
It  from  the  Iron  stand  of  the  press,  when  the 
hammer  with  the  stamping  form  attached 
to  It  fell  upon  his  left  hand,  crushing  the 
fingers  In  a  diagonal  line,  from  and  Includ- 
ing the  knuckle  of  bis  little  finger,  to  and 
including  the  first  Joint  of  his  first  finger,  so 
that  It  was  necessary  to  amputate  the  crush- 
ed i>ortIonM  of  the  fingers.  He  had  been  ade- 
quately instructed  by  the  defendant  as  to  the 
proper  and  careful  method  of  Inserting  and 
removing  the  steel  domes,  by  the  thumb  and 
the   tips   of  the  first  and   second   fingers. 


When  the  hammer  fell  he  bad  placed  under 
it  at  least  so  much  of  bis  band  as  was  In- 
jured, and  the  court  finds  that  in  to  doing 
be  increased  the  Injury  to  the  extent  that, 
had  he  followed  the  proper  method,  his  in- 
Jury  would  have  been  limited  to  his  thumb 
and  his  first  and  second  fingers. 

Among  the  reasons  of  appeal  assigned  are 
that  the  court  erred  In  ruling  that  the  de- 
fendant had  failed  to  sustain  the  burden  of 
proof  as  to  contributory  negligence,  since  the 
facts  showed  that  the  plaintiff  placed  nearly 
his  whole  hand  under  the  hammer  in  viola- 
tion of  instructions ;  and  in  rendering  Judg- 
ment for  the  full  amount  of  damage  suffered 
by  the  plaintiff,  including  that  caused  by  hia 
own  misconduct  and  negligence.  These  rea- 
sons of  appeal  cannot  be  sustained.  The  find- 
ing shows  that  the  entire  Injury  sustained  by 
the  plaintiff  was  caused  by  the  fall  of  the 
hammer  occasioned  by  the  negligent  failure 
of  the  defendant  to  place  and  keep  in  the 
belt  in  a  proper  manner  a  suitable  lacing, 
and  that  the  platntlfTs  conduct  "In  no  way 
contributed  to  cause  the  falling  of  the  ham- 
mer." It  does  not  appear  that  the  plalntift 
Increased  or  added  to  the  extent  of  bis  in- 
Jury  by  any  act  of  misconduct  or  negligoice. 
The  finding  does  not  state  that  in  placing 
his  hand  under  the  hammer  the  plaintiff  was 
guilty  of  negligence,  but,  on  the  contrary,  ex- 
pressly says  that  he  was  "exercising  due 
care  when  said  injury  occurred."  This  find- 
ing is  conclusive  unless  the  want  of  such 
care  is  a  necessary  Inference  from  other 
facts  found.  It  does  not  necessarily  follow 
that  the  plaintiff  was  negligent  because  he 
was  removing  the  steel  dome  in  a  different 
manner  from  what  he  bad  been  instructed 
was  the  proper  way,  even  though  it  appears 
that  he  would  have  received  a  less  injury,  or 
even  no  injury,  had  he  followed  the  direc- 
tions given  him.  The  court  finds  that  "the 
Injury  to  the  plaintiff  was  not  due  to  the 
ordinary  danger  incident  to  the  use  of  a  press 
in  reasonably  safe  condition."  It  was  evi- 
dently that  ordinary  and  obvious  danger 
only  arising  from  the  possibility  of  injury 
from  a  wrong  motion  of  the  hand  of  the 
operator  in  inserting  or  removing  the  article 
to  be  stamped,  or  of  the  foot  in  controlling 
the  motion  of  the  hammer  against  which  it 
was  intended  to  warn  the  plaintiff  by  the  in- 
structions given  him,  and  not  the  danger  that 
the  belt  might  break  from  the  Improper  use 
of  unsuitable  lacing,  a  source  of  danger 
wholly  unknown  to  the  plaintiff,  and  the  one 
from  which  his  Injury  really  resulted,  rav- 
ing successfully  avoided  the  danger  against 
which  he  was  warned,  he  was  not  necessarily 
negligent  in  falling  to  remove  the  steel  d(kae 
In  a  particular  way  for  the  purpose  of  avoid- 
ing a  danger  which  be  bad  no  reason  to  |ut- 
tlclpate.  This  question  Is  very  fully  discussed 
In  the  case  of  Smithwick  v.  Hall  &  Upson  cCo., 
59  Conn.  261-208,  21  Atl.  924, 12  L.  R.  A.  5t79, 
21  Am.  St  Rep.  104,  where  it  was  held  that  Ttlie 
plaintiff  was  not  DreTentedifrom^tf^yefing 
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the  fall  amotint  of  tbe  damage  sostalned  by 
him  by  a  fall  from  tbe  platform  npon  which 
be  was  standing,  caused  by  a  danger  aris- 
ing from  the  defendant's  negligence,  against 
which  the  plaintiff  had  not  been  warned,  by 
proof  that  he  would  not  hare  fallen  If  be 
had  obeyed  his  employer's  order  not  to  stand 
upon  that  part  of  the  platform.  The  court 
properly  granted  tbe  plaintiff's  motion  to  cor- 
rect the  finding  and  denied  that  of  the  de- 
fendant 
There  Is  no  error.    All  concur. 


(79   Conn.  5») 

In  re  ANDBESON'S  APPEAIk 

(Snpreme  Court  of  Errors  of  Connecticut. 
March  6,  1907.) 

L  B/VIDENCE  —  OpIHIONB  OF  BXFEKTS  —  HT- 

BOTHxncAi.  Questions. 

Where  a  medical  expert  testified  on  cross- 
ezamination  that  bis  judgment  as  to  testator's 
capacity  was  based  to  some  extent  on  the  will 
which  the  witness  had  read,  but  that  his  opin- 
ion would  have  been  the  same  If  based  on  the 
fafpotbetical  question  alone,  the  court  properly 
remsed  to  charge  that  the  opinion  of  the  wit- 
ness should  be  disregarded,  because  not  based 
entirely  on  the  assumed  facts. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
Tol.  20,  Evidence,  i  237&] 

2.  TBIAI/— PBOVINCE    of    JUBT— INSTBTJC!T10N. 

Chi'  an  issue  of  testamentary  capacity,  a 
request  to  charge  that  the  opinions  of  experts 
shoald  be  disregarded,  unless  the  jury  should 
find  that  all  the  facts  stated  in  the  hypothetical 
qnestion  propounded  to  such  experts  were  true, 
was  properly  refused ;  tbe  weight  to  be  given 
to  such  opinions  being  for  the  jury. 

CEVl.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  S§  439-446.] 

3.  APPRAlr-BVIDEWCB— PBEJTJDICK. 

Where,  in  a  will  contest,  if  the  Jury  found 
the   facts  assumed   in  a  hypothetical  question 

gropounded  to  experts  to  be  true,  they  should 
ave  found  the  verdict  they  did  Irrespective  of 
the  evidence  of  such  experts,  proponent  was 
not  prejudiced  by  the  refusal  of  the  court  to 
coatain  an  objection  to  such  question. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  {§  4229,  4230.] 

4.  Saicb— AasIONMENTS  OF  Ebrob. 

An  assignment  that  the  court  erred  In 
charging  the  jury,  as  stated  in  appellant's 
proposed  finding  of  facts,  and  as  stated  in  the 
finding  of  the  court,  was  too  general  to  consti- 
tute a  proper  assignment  of  error. 

1^.  Note.— For  cases  in  point,  see  Cent.  Dig. 
ToL  3.  Appeal  and  Error,  {{  3019-3016.] 

Appeal  from  Superior  Court,  Fairfield 
County;    Edwin  B.  Gager,  Judge. 

Application  for  the  probate  of  a  writing 
dated  March  4, 1902,  as  the  last  will  of  David 
Hoyt,  deceased.  From  an  order  disallowing 
probate  of  such  Instrument,  and  admitting  to 
probate  a  writing,  dated  October  26,  1894, 
aa  the  last  will  of  said  Hoyt,  Gertrude  M. 
Anderson  appeals.     Affirmed. 

J.  Belden  Hurlbutt  and  Levi  Warner,  for 
appellant.   John  H.  Light,  for  appellees. 


HAIiIi,  X  Tbe  testator,  David  Hoyt  of 
Norwalk,  died  March  8, 1902,  In  the  eightieth 
year  of  bis  age.    It  was  admitted  upon  the 


trial  in  the  superior  court  that  an  Instru- 
ment, executed  by  bim  on  the  26th  of  Octo- 
ber, 1894,  was  his  last  will,  unless  one  exe- 
cuted by  bIm  on  the  4th  of  March,  1902,  was 
a  valid  will.  The  appellees  claimed  that 
whem  the  testator  signed  the  second  will  he 
was  of  unsound  mind,  and  was  Induced  to 
execute  it  by  tbe  undue  Influence  of  the  ap- 
pellant, and,  in  support  of  this  claim,  asked 
of  one  Dr.  Huntington,  as  an  expert  witness, 
the  following  hyi>otbetlcal  question:  "David 
Hoyt,  In  the  80th  year  of  his  age,  after  two 
or  three  weeks'  sickness  with  a  cold,  though 
not  confined  to  the  house,  was  taken  down 
with  pneumonia  on  March  2,  1902,  from 
which  be  died  on  Saturday,  March  8,  1002. 
He  gradually  grew  worse  from  the  time  be 
was  taken  sick,  until  tbe  time  he  died.  Tues- 
day morning,  March  4th,  at  10  o'clock,  he  was 
suffering  very  much,  and  breathing  with 
great  difficulty,  and  he  did  not  recognize  his 
brother  who  called  and  spoke  to  him.  About 
2  o'clock  In  the  afternoon  of  the  same  day 
his  sister  called,  and  found  bim  lying  on  his 
back  breathing  with  great  difficulty,  and 
making  no  effort  to  move.  She  spoke  to  him, 
but  be  did  not  recognize  her.  Before  she 
left  the  house  an  attorney  at  law  called  to 
have  him  execute  a  will.  Immediately  after 
his  sister  left  the  bouse,  Mr.  Hoyt  went 
through  the  form  of  executing  a  will.  Just 
after  this  work  was  finished,  and  before  the 
lawyer  left  the  house,  Mr.  Husted,  an  old 
friend  of  tbe  sick  man  called,  and  passed 
Into  tbe  sick  room,  and  spoke  to  Mr.  Hoyt, 
but  be  did  not  recognize  him ;  and  while 
he  was  present  Mr.  Hoyt  talked  incoherently. 
That  evening  between  6  and  7  o'clock,  a 
nephew  of  the  sick  man  called  upon  him,  and 
found  him  suffering  very  much,  and  heard 
him  talk  Incoherently ;  and  during  the  same 
hour  Mr.  Mayhew,  a  friend  and  neighbor  of 
Mr.  Hoyt  called  and  found  him  very  sick, 
and-  tossing  about  the  bed  and  mumbling 
something  to  himself,  and  Mr.  Mayhew  spoke 
to  him,  but  was  not  recognized.  Assuming 
the  foregoing  fact  to  be  true,  was  the  tes- 
tator. In  your  opinion,  capable  of  planning 
and  executing  such  a  paper  as  Is  here  offered 
as  his  will?"  The  attorney  for  tbe  appellant 
objected  to  this  question,  upon  the  ground 
that  It  required  the  witness  to  give  an  opinion 
as  to  the  sufficiency  of  the  will,  and  upon 
tbe  suggestion  of  the  court  It  was  amended, 
so  that  the  last  sentence  of  It  read  as  fol- 
lows: "Assuming  tbe  foregoing  facts  to  be 
true,  was  or  was  not  the  testator,  In  your 
opinion,  a  person  of  sound  mind?'  This 
question  thus  amended  was  asked  by  the  ap- 
pellant of  said  witness,  and  of  several  other 
doctors  as  expert  witnesses,  and  answered 
by  them  without  objection. 

Upon  the  cross-examination  of  Dr.  Tracey, 
one  of  said  expert  witnesses,  as  to  the  facta 
assumed  In  the  hypothetical  question,  and 
the  effect  of  certain  of  such  assumed  facts, 
be  was  asked,  among  others,  the  following 
questions,  and  gave  tbe  following  answers: 
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"Q.  Tou  have  read  this  particular  will?  A. 
Ted,  sir.  Q.  Did  tbat  affect  your  Judgment 
as  to  tbe  man's  capacity?  A.  Somewhat, 
yes.  Q.  Will  you  tell  us  where  tbat  Is  In  the 
hypothetical  question?  A.  That  Isn't  In  the 
hypothetical  question.  Q.,Then  your  judg- 
ment In  this  matter  Is  affected  by  something 
outside  of  the  hypothetical  question?  A. 
Not  at  all;  tbe  hypothetical  question  alone. 
Q.  Yon  Just  said  It  did?  A.  If  I  neyer  read 
the  win,  my  opinion  would  be  Just  the  same." 
The  record  states  that  the  appellee  offered 
evidence  to  prove,  and  claimed  to  have  proved, 
all  the  material  facts  assumed  In  the  hy- 
pothetical question,  and  that  "the  appellant 
offered  evidence  to  disprove,  and  claimed  to 
have  dl^roved,  substantial  and  material 
facts  assumed  In  said  question." 

There  are  four  errors  assigned  In  the  ap- 
peal. 

The  first  is  In  admitting  tbe  hypothetical 
question.  This  cannot  be  considered,  as  no 
objection  was  made  to  tbe  admission  of  tbat 
question  or  to  tbe  answers  made  to  It 

Tbe  second  Is  in  refusing  to  charge  tbe 
Jury  in  accordance  with  tbe  following  writ- 
ten request:  "Tbe  evidence  of  Dr.  Tracey 
should  be  disregarded  by  tbe  Jury.  It  is 
based  upon  the  hypothetical  question  and 
upon  tbe  will.  It  should  have  been  In  reply 
to  tbe  question  alone,  and  be  bad  no  right 
to  base  his  opinion  on  the  will  or  to  permit 
his  opinion  to  be  affected  by  tbe  character 
of  tbe  will,  and  be  says  it  was.  Tbe  extent 
to  which  tbe  character  of  the  will  affected 
bis  Judgment  cannot  be  known,  and  it  does 
not  appear  what  his  opinion  would  have  been 
had  not  bis  opinion  been  Influenced  by  read- 
ing tbe  will.  Tbe  opinion  is  not  given  in 
response  to  tbe  question  asked  blm,  but  in 
response  to  tbat  and  something  else  wbich 
he  bad  no  right  to  consid^."  This  request 
was  properly  refused.  It  assumes  tbat  tbe 
answer  of  the  witness  was  based  to  some 
extent  upon  a  fact  not  contained  in  tbe 
hypothetical  question,  because,  upon  cross- 
examination,  be  said  that  the  fact  that  he 
had  read  tbe  will  affected  bis  Judgment . 
somewhat  as  to  tbe  testator's  capacity.  But 
he  also  said  that  bis  Judgment  was  based 
upon  the  bypotbetlcal  question  alone.  It 
did  not  follow,  as  a  matter  of  law,  tbat  his 
Judgment  was  not  based  upon  tbe  facts  as- 
sumed in  the  hypothetical  question  only  be- 
cause tbe  witness  bad  read  the  will.  Wheth- 
er It  was  or  was  not  was  a  question  for  tbe 
Jury,  and  not  for  tbe  court,  to  decide. 

Tbe  third  error  assigned  Is  the  refnsal  of 
the  court  to  charge  tbe  Jury  tbat  the  answers 
of  all  tbe  other  witnesses  must  be  disregard- 
ed by  the  Jury  unless  tbe  Jury  should  find 
tbat  all  the  facts  stated  in  tbe  hypothetical 
question  were  true.  There  was  no  error  in 
refusing  to  so  charge.  Tbe  opinions  of  ex- 
pert witnesses  given  in  answer  to  hypothetic- 
al questions  can  have  little,  if  any,  value,  un- 
less tbe  material  facts  assumed  in  sucb  ques- 
tions are  substantially  true,  and  It  Is  al- 


ways proper  for  tbe  court  to  ao  Instruct 
the  Jury,  whenev^  there  is  conflicting  evi- 
dence as  to  the  truth  of  sucb  assumed  facts. 
Sucb  opinion  evidence  does  not,  however, 
necessarily  become  wholly  valueless  because 
there  Is  some  variance  between  tbe  facts  as- 
sumed In  tbe  bypotbetlcal  question,  and  tbe 
actual  facts  as  proven.  What  weight  should 
be  given  in  sucb  cases  to  tbe  (pinions  of  sucb 
expert  witnesses  Is  generally  a  question  for 
the  Jury  under  proper  Instructions  from  tbe 
court.  Gunter  Vj  State,  83  Ala.  96,  8  South. 
600;  Epps  y.  State,  102  Ind.  539, 1  N.  B.  491; 
Guetig  V.  State,  66  Ind.  94,  82  Am.  Bep.  99; 
Hovey  v.  Obase,  52  Me.  304,  83  Am.  Dec.  514; 
People  T.  Benbam,  160  N.  T.  446,  66  N.  B.  11; 
Qulnn  T.  Higglns,  63  Wis.  664,  24  N.  W.  482, 
53  Am.  Rep.  805;  State  v.  Kelly,  7T  Conn. 
266-275,  58  Atl.  705.  In  the  case  before  us  it 
is  difficult  to  see  how  the  so-called  expert  tes- 
timony could  have  worked  any  injury  to  tbe 
appellant  What  the  "substantial  and  ma- 
terial facts  assumed  in  tbe  bypotbetlcal  ques- 
tion" were  which  tbe  appellant  claimed  to 
have  disproved  Is  not  expressly  stated  In  tbe 
finding.  Tbat  tbe  testator  was  about  80 
years  old;  that  he  had  made  a  will  in  1894; 
that  on  the  2d  of  March,  1902,  be  was  taken 
sick  wltb  pneumonia;  that  on  tbe  4th  of 
March,  1902,  four  days  before  be  died,  he 
executed  a  second  will  materially  different 
from  tbe  first,  both  of  which  wills  were 
signed  by  him  with  "bis  mark" — were  ap- 
parently undisputed  facts.  Evidently  tbe 
real  contest  between  tbe  parties  upon  tbe 
matter  of  testamentary  capacity  was  upon 
the  question  of  whether  at  tbe  time  of  tbe 
execution  of  tbe  second  will,  the  disease  of 
which  tbe  testator  died  a  few  days  thereaft- 
er bad  so  far  advanced  that  he  manifested 
tbe  symptoms  of  mental  weakness  described 
In  the  hypothetical  question.  What  tbe  so- 
called  expert  witnesses  testified  to  In  an- 
swering the  hypothetical  question,  as  amend- 
ed, was  in  effect  tbat  a  person  of  tbe  tes- 
tator's age,  who,  four  days  before  big  death 
from  pneumonia,  was  in  such  a  mental  con- 
dition from  tbat  disease,  that  he  talked  In- 
coherently, and  did  not  recognize  bis  rel- 
atives and  friends,  was  not  of  sound  mind. 
Certainly  tbe  opinion  of  experts  was  not  re- 
quired to  enable  the  Jury  to  reach  tbat  con- 
clusion upon  proof  of  tbe  assumed  facts. 
The  whole  question  of  testamentary  capacity 
seems  to  have  been  purely  one  of  fact  for 
tbe  Jury  In  the  determination  of  which  tbe 
so-called  expert  could  have  bad  no  real 
weight  If  tbe  Jury  found  tbe  material 
facts  assumed  in  tbe  byi>otbetIcal  question 
substantially  true,  they  should  have  render- 
ed tbe  verdict  they  did,  whether  they  con- 
sidered tbe  so-called  expert  testimony  or  not 
If  they  did  not  find  tbem  substantially  true, 
it  is  unreasonable  to  suppose  that  they  could 
have  been  Influenced  to  render  their  verdict 
by  tbe  answers  given  to  the  hypothetical 
question,  or  could  have  given  these  answers 
any  consideration  whatevery  vjOOQIC 
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The  fonrth  reaaon  of  appeal,  that  the 
oonrt  erred  "In  cbarglng  tbe  Jtuy,  as  stated 
In  the  appellant's  proposed  finding  of  facta, 
and  aa  stated  In  the  flndlng  of  the  coort," 
contains  no  proper  assignment  of  error.  To 
refer  In  an  appeal  to  a  part  of  a  proposed 
finding,  not  marked  proven,  as  showing  tbe 
charge  of  the  court,  or  the  rulings  or  re- 
quests to  charge  made  during  the  trial  Is 
Improper,  as  the  statements  of  tbe  proposed 
finding  are  not  authenticated  by  the  trial 
Jndgfc  The  statement  In  this  reason  of  ap- 
peal, that  there  Is  error  In  the  charge  as 
stated  in  the  finding,  is  nothing  more  than  a 
statement  that  there  Is  error  somewhere  in 
tbe  three  pages  of  tbe  charge  printed  In  the 
finding  of  facts.  Such  an  assignment  of  er- 
ror Is  too  general.  Chase  v.  Waterbnry,  77 
Conn.  295-304,  69  Atl.  87,  69  L.  R.  A.  829; 
glmmonds  t.  Holmes,  61  Conn.  1,  9,  23  Atl. 
702,  15  L.  R.'  A.  253.  Tbe  portion  of  the 
charge  contained  in  the  finding  of  facts  Is 
only  referred  to  In  the  appellant's  brief,  as 
showing  that  tbe  court  refused  to  charge  as 
requested.  As  we  hare  shown  that  there 
was  no  error  In  such  refusal,  we  refrain 
from  further  discussion  of  tbe  charge. 

Thwe  Is  no  error.  In  this  opinion  tbe 
other  Judges  concurred. 

am  ua.  US)  ■ 

KBLLET    T.   TARBOX. 

(Snpreme  Jadidal  Court  of  Maine.     Nor.  14, 
1906.) 

L  SHxannrs— Neolkcz   of   Dctt— Liability. 
When  an  officer  has  made  a  valid  attach- 
ment of  personal   property  on  a  writ  of  at- 
tacliment.  he  mast  maintain  it  at  his  peril. 

[EA.  Note.— For  casei  in  point,  see  Cent  Dig. 
vol.  43.  SheriSs  and  CMistables,  I  196.] 
Z.  ATTAdocKifT  — Rktubn  — Ehnxoi  as  Bvi- 

DBRCK. 

When  an  officer  has  made  an  attachment  of 
pen>onal  property  on  a  writ,  his  return  on  the 
writ  is  at  least  prima  facie  evidence  that  the 
property  mumetated  in  such  return  was  at- 
ta<^ed. 

TEd.  Notew— For  cases  in  point,  see  Cent.  Dik- 
vol.  5.  Attachment,  S  1171;  vol.  43.  Sheriffs  and 
Constables.  I  296;  vol.  21,  Execution,  i  1033.1 

8.  Sauk — Filino  Copy  of  RETtmn. 

When  an  officer  has  made  an  attachment  of 
personal  property  on  a  writ,  the  fillnK.  in  the 
office  of  the  clerk  of  tbe  town  in  which  the 
attachment  was  made,  of  an  attested  copy  of 
to  much  of  his  return  as  relates  to  tbe  attach- 
ment, etc.,  as  provided  by  Rev.  St  c.  83,  |  27. 
is  an  act  independent  of  tbe  attachment  and 
is  calculated  to  operate  only  as  one  of  the 
modes  of  preserving  an  attachment  already 
made. 

4.  Saks— Taking   Pobsbbsior   of  Pbofkbtt 
Attached. 

When  an  officer  has  made  return  on  a  writ 
of  attadiment  that  he  has  attached  certain  per- 
sonal propertv,  it  does  not  follow  from  the  re- 
turn that  he  did  not  take  possession  of  the  prop- 
erty attached,  although,  as  a  matter  of  precau- 
tion, he  filed  under  the  statute  an  attested  copy 
of  his  return,  nor  even  if  he  undertook  to  pre- 
serve the  attachment  by  filins  an  attested  copy 
of  his  return  that  be  did  not  afterwards  take 
possession  of  the  property  attached. 
!k  Saue— Rionr  of  Removal. 

When  an  officer  has  attached  personal 
property  on  a  writ  and  baa  filed  an  attested 


copy  of  bis   return   in  the  office  of  tbe  towo 

clerk,  as  provided  by  Rev.  St  c.  83.  i  27,  be 

docs  not  thereby  deprive  himself  of  the  riaht  to 

gain  actual  possession  of  the  property  Attached. 

and   to   remove  it  whenever  necessary  for  its 

preservation. 

6.  Shebiff8—Vai.iditt— Issue  or  ExEounos 

—Demand   on   Attaching    Officer— Fail- 

TJBE  TO  Make— Liability  of  Shebiff. 

In  the  case  at  bar,  the  plaintiff  is  a  judg- 
ment creditor  of  one  H.  L.  S.  The  orisinal 
writ  in  the  action  in  which  the  plaintiff  recover- 
ed his  judgment  aerainst  H.  L.  S.  was  placed 
in  the  hands  of  the  then  sheriff  of  Washington 
county,  who  attached  certain  personal  property 
thereon  and  made  return  as  follows: 
"WashinKton— ss.:  April  17.  A.  D.  1902. 

"At  9:45  o'clock  in  tbe  forenoon,  by  virtue 
of  the  within  writ  I  attached  one  carpet,  one 
couch,  one  Morris  chair,  two  rugs,  four  rookers. 
one  table,  one  hat  tree,  one  hardwood  chamber 
set,  one  rollinit-top  desk,  one  table,  one  bookcase, 
six  chairs,  one  safe  and  one  blank  cabinet  in 
said  county  of  Washintrton,  and  within  five 
days  after  the  above  attachment  I  filed  in  the 
office  of  the  clerk  of  the  town  of  Machias  a 
true  and  attested  copy  of  so  much  of  this  re- 
turn as  relates  to  said  attachment,  with  the 
value  of  said  defendant's  property,  which  I  am 
herein  commanded  to  attach,  the  names  of  tbe 
parties,  the  date  of  the  writ  and  the  court  to 
which  the  same  is  returnable ;  and  on  the  same 
day  I  Rave  to  the  within  named  defendant  a 
summons  in  hand  for  his  appearance  at  court" 

After  the  plaintiff  had  obtained  his  judgment 
and  execution  thereon,  he  placed  the  execution 
in  the  hands  of  a  deputy  of  the  defendant  sher- 
iff, with  instructions  to  make  demand,  within  30 
days  after  the  date  of  the  judament  upon  the 
attaching  officer,  whose  term  of  office  had  then 
pxpirprt.  for  the  personal  property  attached  on 
tbe  original  writ  Held:  (1)  that  the  attach- 
ment made  by  the  attacbina  officer  was  valid ; 
(2)  that  It  was  the  duty  of  tbe  defendant's  depu- 
^,  u?  "SS^S  demand  on  the  attaching  officer, 
within  30  days  after  the  date  of  the  judgment 
for  the  perBonal  property  attached  on  the  ori«rI- 
nal  writ ;  (3)  that  the  defendant's  deputy  failed 
to  make  such  demand :  (4)  that  aa  the  failure  of 
the  defendant  s  dppoty  to  make  such  demand  re- 
leased the  attacbine  officer  from  all  liability  re- 
lating to  the  attachment  and  deprived  the  plain- 
tiff of  any  right  of  action  aeainst  the  attaching 
officer,  the  defendant  sheriff  became  liable  for 
all  damages  occasioned  by  the  neglect  of  his 
depnty. 

(OffidaL) 

Exceptions  from  Snpreme  Judicial  Court, 
Washington  County. 

Action  by  Alden  W.  Kelley  against  Charles 
P.  Tarbox.  Verdict  for  defendant,  and  plain- 
tiff  excepts.    Exceptions  sustained. 

Action  on  tbe  case  brought  by  the  plaintiff, 
a  judgment  creditor  of  one  Harry  L.  Smith, 
against  tbe  defendant,  sheriff  of  Washington 
county,  to  recover  damages  caused  by  tbe  al- 
leged failure  of  one  of  the  defendant's  depu- 
ties to  make  demand,  within  30  days  after 
Judgment  on  an  execution,  for  certain  person- 
al property  attached  by  the  former  sheriff  of 
said  county  on  tbe  origloal  writ  In  the  action 
In  wblcb  the  plaintiff  recovered  judgment 
against  said  Smith.  The  term  of  office  of  the 
former  sheriff,  who  made  the  attachment,  had 
expired  at  the  time  the  plaintiff  obtained  his 
said  judgment  and  execution  thereon. 

Tried  at  the  January  term,  1906,  of  the 
Supreme  Judicial  Court,  Washington  county. 
Plea,  the  general  Issue.  .^,^^^  by^^OOglC 
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"After  the  eTldence  vqiton  both  sides  was  in- 
troduced, the  court  ruled  that  the  defendant 
was  not  liable  for  the  failure  of  his  deputy  to 
make  demand  upon  the  attaching  officer  for 
.  the  goods  alleged  to  haye  been  attached,  un- 
less it  be  shown  that  there  was  a  valid  at- 
tachment of  such  goods. 

"That  the  return  of  the  officer  upon  the 
original  writ  showing  that  an  attachment 
was  attempted  to  be  maintained  by  filing  In 
the  town  clerk's  office  an  attested  copy  of  his 
return,  under  Rev.  St.  c.  83,  {  27,  of  the  pres- 
ent Revised  Statutes,  did  not  show  a  valid 
and  maintained  attachment  of  such  goods, 
since  It  appears  that  the  goods  were  not  bul- 
ky, and  there  was  no  other  reason  why  the 
same  could  not  have  been  immediately  re- 
moved. 

"That,  in  view  of  the  officer's  return.  It  was 
Incumbent  upon  the  plalntlflT  to  prove. by  evi- 
dence outside  of  the  officer's  return  that  a 
valid  attachment  of  the  goods  in  question  was 
made  and  maintained,  and  that  there  Is  no 
presumption,  In  view  of  the  officer's  return, 
that  the  attachment  was  properly  made  and 
maintained,  and  that  there  was  no  sufficient 
evidence  thereof. 

"The  court  further  ruled  that  the  action 
could  not  be  maintained,  and  thereupon  or- 
dered a  verdict  for  the  defendant" 

To  these  various  rulings,  and  to  the  order 
of  the  presiding  justice  directing  a  verdict  for 
the  defendant,  the  plaintifF  took  exceptions, 
"all  of  the  evidence,  documentary  and  oral, 
to  be  made  a  part  of  the  bill  of  exceptions; 
but  the  counsel  by  agreement  may  omit  from 
the  printed  report  of  the  case  any  portion  of 
the  evidence  that  they  agree  Is  immaterial." 

It  was  also  "further  agreed  by  counsel  for 
the  plaintiff  that,  if  the  foregoing  rulings  and 
the  direction  of  a  verdict  should  be  consid- 
ered by  the  law  court  to  be  erroneous,  and  if 
the  law  court  should  decide  upon  all  of  the 
evidence  that  the  plaintiff  Is  entitled  to  judg- 
ment, judgment  for  the  plaintiff  shall  be  or- 
dered and  the  case  remanded  to  nisi  prius 
for  the  assessment  of  damages  only." 

Argued  before  EMERY,  WHITEHOUSB, 
SAVAGE,  PEABODY,  and  SPEAR,  JJ. 

J.  H.  Gray,  for  plalntiCC.  A.  D.  McFaol, 
for  defendant 

SPEAR,  J.  This  Is  an  action  In  which  the 
plaintiff,  a  judgment  creditor  of  Harry  L. 
Smith,  seeks  to  recover  of  the  defendant, 
sheriff  of  Washington  county,  for  the  failure 
of  Fred  P.  Gilson,  one  of  his  deputies,  to 
make  a  demand,  within  30  days  from  the  date 
of  judgment,  upon  an  ezecutl<m,  for  personal 
property  attached  by  Isaac  P.  Longfellow,  for- 
mer  sheriff  of  the  county,  upon  the  original 
writ,  upon  which  said  judgment  and  execu- 
tion were  obtained. 

The  facts  show  that  the  plaintiff,  on  the 
16th  day  of  April,  1902,  brought  suit  against 
one  Harry  L.  Smith,  returnable  at  the  next 
October  term  of  court    On  the  17th  day  of 


April,  the  writ  was  delivered  to  Isaac  P. 
Longfellow,  sheriff  of  the  county,  who  by  vir- 
tue thereof  attached  certain  personal  prop- 
erty of  the  estate  of  the  debtor.  The  writ 
was  served  and  the  action  entered  at  said  Oc- 
tober term  of  court  and  continued  from  term 
to  term.  On  the  29th  day  of  October,  1903, 
judgment  was  entered  In  favor  of  the  plain- 
tiff for  $126  debt  or  damage  and  |20.70  costs. 
On  the  3d  day  of  November,  1903,  a  writ  of 
execution  was  issued  directed  to  the  sheriff  of 
said  county  or  any  of  his  deputies.  On  the 
6th  day  of  November,  1903,  the  writ  of  execu- 
tion was  delivered  to  Fred  P.  Gilson  of  Ma- 
chlas,  then  a  deputy  sheriff  of  Charles  F.  Tar- 
box,  sheriff  of  said  county ;  the  term  of  office 
of  said  Isaac  P.  Longfellow  as  sheriff  having 
expired  before  the  rendition  of  judgment 

At  this  point  the  allegation  became  a  mat- 
ter of  dispute,  but  the  plaintiff  avers  that  the 
said  Longfellow  on  the  eth  day  of  November, 
1903,  had  In  his  hands  and  possession  the 
goods  and  chattels  of  the  said  Harry  L^ 
Smith,  above  described,  which  he  held  by  vir- 
tue of  the  attachment  on  the  original  writ; 
that  said  Fred  P.  Gilson  was  on  said  6th 
day  of  Noveml>er,  1903,  requested  by  the 
plaintiff  to  demand' and  receive  of  the  said 
Longfellow  the  goods  and  chattels  aforesaid, 
and  apply  them  to  the  satisfaction  of  said 
judgment  and  execution;  and  that  the  said 
Gilson  neglected  and  refused  to  make  such 
demand  within  30  days  after  judgment  was 
rendered,  so  that  the  plaintiff  lost  his  right 
of  action  against  the  said  Longfellow,  in  case 
the  said  Longfellow  bad  failed  to  keep  said 
goods  and  chattels  by  virtue  of  said  attach- 
ment as  required  by  law  and  surrender  them 
to  the  officer  holding  the  execution,  and  after- 
wards, about  the  Ist  of  March,  1904,  re- 
turned the  execution  to  the  plaintiff  in  no 
part  satisfied. 

The  plaintlfTs  exceptions  show  that: 

"After  the  evidence  upon  both  sides  was 
Introduced,  the  court  ruled  that  the  defendant 
was  not  liable  for  the  failure  of  his  deputy 
to  make  demand  upon  the  attaching  officer 
for  the  goods  alleged  to  have  been  attached, 
unless  It  be  shown  that  there  was  a  valid  at- 
tachment of  such  goods. 

"That  the  return  of  the  officer  upon  the 
original  writ,  showing  that  an  attachment 
was  attempted  to  be  maintained  by  filing  in 
the  town  clerk's  office  on  attested  copy  of  his 
return,  under  Rev.  St  c.  83,  {  27,  of  the  pres- 
ent Revised  Statutes,  did  not  show  a  valid 
and  maintained  attachment  of  such  goods, 
since  it  appears  that  the  goods  were  not 
bulky,  and  there  was  no  other  reason  why 
the  same  could  not  have  been  immediately  re- 
moved. 

"That,  in  view  of  the  officer's  return,  It  was 
Incumbent  upon  the  plaintiff  to  prove  by  evi- 
dence outside  of  the  officer's  return  that  a 
valid  attachment  of  the  goods  In  question 
was  made  and  maintahied,  and  that  there  is 
no  presumption,  in  view  of  the  officer's  re- 
turn, that  the  attachment  was  properly  made 
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and  maintained,  and  that  there  was  no  aulll- 
cient  evidence  thereof." 

The  court  further  ruled  that  the  action 
could  not  be  maintained,  and  thereupon  or- 
dered a  verdict  for  the  defendant 

The  decision  of  this  case  must  finally  turn 
upon  the  question  of  fact  whether  the  deputy 
sheriff,  Fred  P.  Gllson,  made  a  demand  upon 
Isaac  P.  Longfellow,  the  former  sheriff,  for 
the  goods  and  chattels  attached  upon  the 
original  writ  If  the  evidence  sustains  the 
contention  of  the  defendant  that  he  made 
such  demand,  that  is  the  end  of  the  plaintiff's 
case,  as  the  deputy  sheriff  would  have  dls- 
diarged  his  full  duty.  If,  on  the  other  hand, 
the  evidence  proves  that  he  neglected  to  make 
such  demand,  then  the  defendant  who  was 
responsible  for  the  misfeasance  of  his  depu- 
ties, will  be  liable. 

By  the  stipulation  In  the  record  the  court 
is  to  determine  this  Issue  of  fact 

When  established  by  the  plaintiff  that  tbe 
execution  was  placed  In  Gilson's  bands  with 
directions  to  make  a  demand,  and  that  it  was 
returned  in  no  part  satisfied  and  without  any 
demand  indorsed  upon  It  it  then  devolved  up- 
on tbe  defendant  if  be  would  interpose  the 
defense  that  a  demand  was  made,  to  assume 
tbe  affirmative  of  that  proposition.  It  was 
incumbent  upon  him  to  sustain  the  burden  of 
proof.  We  are  of  the  opinion  that  npon  tbe 
evldoice,  he  has  failed. 

We  must  then  proceed  farther,  and,  upon 
the  assumption  that  no  demand  was  made, 
determine  the  ruling  of  the  court.  The  pre- 
siding Justice  held,  as  a  matter  of  law,  that 
the  return  of  tbe  ofDcer  upon  the  original 
writ  "did  not  show  a  valid  and  maintained 
attachment  of  snch  goods,  since  It  appears 
that  the  goods  were  not  bulky,  and  there  was 
no  other  reason  why  the  same  could  not  have 
been  immediately  removed";  and,  fui^^er, 
that  It  was  incumbent  upon  the  plalntUF  to 
prove  by  evidence  outside  of  the  officer's  re- 
turn, a  valid  attachment,  and  that  there  was 
no  presumption.  In  view  of  the  officer's  re- 
turn, that  the  attachment  was  properly  made 
and  maintained. 

Tbe  first  question  that  arises  for  discussion 
Is  whether  the  officer's  return  showed  a  valid 
attachment  of  the  goods  in  question.  "The 
return  of  the  officer  Is  the  evidence  that  prop- 
erty referred  to  therein  has  been  attached." 
Darling  v.  Dodge,  36  Me.  370 ;  Wentworth  v. 
Sawyer,  76  Me.  434;  Perry  v.  Griefen,  90 
Me.  ^0,  59  AtL  601. 

"^o  conatltnte  an  attachment  it  is  not  nec- 
essary that  the  officer  should  handle  the 
goods  attached,  but  he  must  be  in  view  of 
them  with  the  power  of  controlling  them  and 
of  taking  them  into  his  possession."  Nichols 
r.  Patten,  18  Me.  231,  35  Am.  Dec.  713. 

The  return  of  the  officer  on  the  writ  of 
Kell^  T.  Smith  is  at  least  prima  facie  evi- 
dence fbat  the  property  therein  enumerated 
was  attached.  The  (Acer,  in  his  return, 
says:  "At  9:45  o'clock  in  the  forenoon,  by 
virtue  of  tbe  within  writ  I  attached  one  car-- 


pet  one  couch,  one  Morris  cbair,  two  rugs, 
four  rockers,  one  table,  one  hat  tree,  one  hard- 
wood chamber  set  one  rolling-top  desk,  one 
table,  one  bookcase,  six  chairs,  one  safe  and 
one  blank  cabinet  in  said  county  of  Wash- 
ington." This  Is  the  clause  that  constitutes 
the  return  of  the  officer's  attachment  and,  If 
it  stopped  right  here,  would  operate  as  a 
valid  attachment  of  the  goods.  Then  follows 
another  clause  relating  to  the  filing  of  the 
certificate  tn  the  town  clerk's  office:  "And, 
within  five  days  after  the  above  attachment 
I  filed  in  the  office  of  the  clerk  of  the  town 
of  Hachias  a  true  and  attested  copy  of  so 
much  of  this  return  as.  relates  to  said  attach- 
ment with  the  value  of  said  defendant's 
property,  v(blch  I  am  berein  commanded  to 
attach,  the  names  of  the  parties,  the  date  of 
the  writ  and  the  court  to  which  the  same  is 
returnable." 

We  are  unable  to  discover  anything  in  the 
last  clause  of  the  return  which  is  Inconsistent 
with  the  declaration  of  the  officer  in  the  first 
clause  that  be  had  made  au  attachment  In 
fact,  the  language  of  the  second  clause,  "with- 
in five  days  after  tbe  above  attachment"  ad- 
mits the  attachment  in  the  first,  and  becomes 
only  the  evidence  of  one  of  the  modes  author- 
ized by  law  of  preserving  the  attaclunent. 

Non  constat  from  the  officer's  return,  that 
be  did  not  retain  possession  of  the  goods, 
although  he  had  also  filed  his  certificate  un- 
der the  statute  as  a  matter' of  precaution; 
nor,  even  if  he  undertook  to  preserve  tbe  at- 
tachment by  filing  a  portion  of  his  return, 
that  he  did  not  thereafter  take  possession  of 
tbe  articles  attached. 

Upon  this  phase  of  the  case  relating  to  at- 
tachments and  the  different  methods  of  pre- 
serving them,  our  court  in  Wentworth  v. 
Sawyer,  76  Me.  434,  in  discussing  the  reason 
for  the  statute  authorizing  the  preservation 
of  attachments  by  filing  an  attested  copy  of 
a  portion  of  the  return,  say :  "It  will  be  seen 
by  this  provision  that  no  attempt  is  made  to 
change  the  mode  of  making  the  attachment 
but  a  new  and  easier  method  of  preserving  it 
is  provided."  "Nor  are  we  satisfied  that  the 
officer,  by  filing  with  the  town  clerk  the  copy 
and  certificate  required  by  statute,  deprived 
himself  of  the  right  to  gain  actual  possession 
of  tbe  property  attached,  and  remove  it  when- 
ever necessary  for  its  preservation."  See, 
also,  Perry  v.  Griefen,  supra. 

The  officer's  return  shows  a  valid  attach- 
ment in  the  original  suit,  but  the  presiding 
justice,  in  ordering  a  nonsuit,  held  that  not 
only  a  valid  attachment  must  be  made  by  the 
officer  but  must  be  maintained  by  him.  It 
seems  to  us,  however,  that,  when  an  officer 
has  made  a  valid  attachment  upon  a  writ  he 
must  maintain  it  at  hlE(  peril.  And  It  be- 
comes Immaterial,  if  Sheriff  Longfellow  bad 
made  a  valid  attachment  whether  be  main- 
tained it  or  not  as  he  would  be  liable  In  ei- 
ther case,  if  demand  was  made  upon  bim  on 
execution  for  the  delivery  of  the  goods  for 
the  benefit  of  tbe  attaching  creditor.    To  beC 
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sure,  ttie  case  at  bar  Is  not  agalntrt  Longfel- 
\ow,  bat,  to  fix  his  liability,  eren  If  gnllty  of 
the  misfeasance  allied,  the  statute  required 
that  a  demand  should  be  made  upon  him  for 
the  goods  attached,  by  a  proper  ofiScer,  with- 
in SO  days  from  the  rendition  of  Judgment; 
that  is,  if  It  be  assumed  that  Longfellow,  aft- 
er he  had  made  a  ralld  attachment,  absolute- 
ly released  It,  and  let  the  property  go  out  of 
his  otmtrol  and  custody,  yet,  without  a  de- 
mand, he  was  relieved  from  all  liability.  On 
the  other  hand,  having  made  a  legal  attach- 
ment, he  must  himself  assume  tiie  responsi- 
bility of  preserving  it,  and  if  by  neglect,  mis- 
take, or  Intention,  he  lost  the  control  and 
custody  of  the  personal  property  attaclied  so 
that  be  could  not  surrender  it  to  thct  officer 
for  the  benefit  of  the  creditor,  If  demanded, 
within  30  days  from  Judgment,  he  would  be- 
come liable: 

Hence  It  was  incumbent  upon  the  officer, 
charged  with  the  duty,  to  make  the  requir- 
ed demand  In  order  to  preserve  the  liability 
of  the  attaching  officer,  whether  the  property 
attached  was  in  his  custody  or  not 

The  duties  of  the  attaching  officer  In  his 
relations  to  the  attaching  creditor  is  stated 
in  Wentworth  v.  Sawyer,  76  Me.  434,  supra, 
as  follows:  "The  sheriff  is  the  mere  minis- 
ter of  the  law  to  preserve  for  the  creditor 
satisfaction  of  the  debt,  and  it  is  therefore 
indispensably  necessary  that  he  should  sus- 
tain such  a  rielatlon  to  personal  property 
which  be  has  seized  as  will  enable  blm  to 
bold  it  to  answer  the  purpose  for  which  it 
Was  attached.  His  relation  to  the  property 
by  virtue  of  the  attachment,  and  the  reduc- 
tion of  it  into  his  possession  and  control,  are 
such  that  be  is  vested  with  a  special  prop- 
erty in  it  which  enables  him  to  protect  the 
rights  he  has  acquired,  and  this  special  prop- 
erty continues  so  long  as  he  remains  liable 
for  it,  either  to  have  it  forthcoming  to  satis- 
fy the  plaintiff's  demand,  or  to  return  It  to 
the  owner,  upon  the  attachment  being  dis- 
solved." 

Blake  r.  Kimball,  106  Mass.  116,  is  an  ac- 
tion of  tort  against  a  sheriff  for  the  negli- 
gence of  one  of  his  deputies,  and  clearly 
states  the  duties  of  the  attaching  officer  and 
bis  relations  to  the  attaching  creditor,  as 
follows:  "Upon  the  attachment  of  personal 
properly  on  mesne  process,  the  duty  of  the 
attaching  officer  to  the  plaintiff  In  the  suit 
is  to  keep  the  attached  property  safely,  so 
that  It  may  he  forthcoming  In  order  to  be 
taken  upon  such  execution  as  shall  be  Issued 
In  30  days  after  the  final  termination  of  the 
suit  In  a  Judgment  In  favor  of  the  plaintiff. 
The  extent  of  the  plaintiff's  right  and  of  the 
officer's  duty,  as  to  such  property,  Is  that  it 
shall  be  forthcoming.  During  the  pendency 
of  the  suit,  the  officer  may  make  such  ar- 
rangements upon  his  own  responsibility.  In 
r^ard  to  the  custody  of  the  property,  as  he 
may  see  fit.  To  these  arrangements  the  at- 
taching creditor  is  not  a  party,  unless  he 


should  choose  to  make  himself  so  by  direct 
participation  or  eacpress  consent  The  re- 
moval of  the  attached  property  beyond  the 
officer's  reach  would  have  no  effect  on  the 
rights  and  liabilities  of  the  parties  In  rela- 
tion to  each  other.  The  attached  goods  re- 
main constructively  in  the  officer's  posses- 
sion, and  his  liability  to  the  creditor's  rights 
against  him  Is  exactly  the  same  as  If  the 
possession,  instead  of  being  constructive,  was 
actual  and  literal." 

In  his  ruling,  the  court  undoubtedly  assum- 
ed that,  inasmuch  as  the  attachment  had  not 
beea  maintained,  and  tbe  attaching  officer 
could  not  produce  tbe  goods,  tbe  plaintiff 
had  suffered  no  loss  on  account  of  the  failure 
of  Ollson  to  make  a  demand  within  30  days 
after  Judgment ;  but  It  clearly  appears  from 
tbe  above  decisions  that  tbe  attaching  officer, 
whatever  had  become  of  it,  was  legally  re- 
sponsible to  the  attaching  creditor  for  the 
"actual  and  literal"  possession  of  the  prop- 
erty attached. 

Upon  the  necessity  of  demand,  sep  Par- 
sons V.  Tlncker,  36  Me.  384,  which  was  an 
action  against  an  attaching  officer  for  failure 
to  preserve  his  attacliment  upon  a  brig, 
which  soon  afterwards  sailed  on  a  voyage, 
and,  at  the  tln^  of  the  issue  of  Judgment  and 
e:(ecution  upon  the  writ  of  attachment,  and 
for  more  than  30  days  thereafter,  was  be- 
yond tiie  Jurisdiction  of  tbe  stata  The  exe> 
cutlon  seems  not  to  have  been  placed  In  the 
hands  of  the  officer  within  30  days  for  tbe 
purpose  of  preserving  the  Judgment  lien, 
and  it  was  held  that  nothing  had  been  done 
whatever  to  fix  the  liability  of  the  defendant 
and,  further,  that  the  fact  that  the  vessel 
was  out  of  the  Jiurlsdlction  of  tbe  state  did 
not  relieve  the  defendant  from  the  necessity 
of  seasonably  placing  his  execution  in  the 
faancis  of  the  officer  for  a  demand  upon  the 
deputy  sheriff  making  tbe  attachment  on  tbe 
original  writ 

To  tbe  same  effect  Is  Wetherell  v.  Hughes, 
45  Me.  61,  and  Bicknell  v.  Hill,  33  Me.  297. 

This  being  tbe  law.  It  was  tbe  duty  of 
Oilson,  the  defendant's  deputy,  in  whose 
hands  tbe  execution  was  seasonably  placed, 
to  make  a  demand  upon  the  attaching  of- 
ficer, within  30  days  from  the  date  of  Judg- 
ment, for  the  goods  attached  upon  tbe  orig- 
inal writ  in  order  to  fix  his  liability  for  the 
goods  80  attached.  In  otber  words,  such  a 
demand  was  a  prerequisite  to  the  right  of  tbe 
plaintiff  to  maintain  an  action  against  Mr. 
Longfellow  for  not  preserving  the  attach- 
ment The  failure  of  tbe  deputy  to  make 
such  demand  deprived  tbe  plaintiff  of  any 
right  of  action,  whereby  the  defendant  be- 
came liable  for  all  damages  occasioned  by 
tbe  neglect  of  bis  deputy. 

According  to  the  stipulation  In  the  report 
the  case  is  remanded  to  nisi  prius  for  as- 
sessment cf  damages  only. 

Exceptious  sustained.        ^  j 
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BIGGS  at  sL  v.  TOKtfBmAj. 
tOovat  «f  Appeals  of  Maryland.    Feb.  28.  lOOT.) 

1.  BbOKKU  —  COMPKMBATIOR  —   Fi.XI.UXK  TO 

C!oin>i.ns  Oomtbaoi  —  Vmrxiwt  cw  Pub- 


A  sale  of  propertr  neKOtiated  by  a  broker 
for  $38,000  provided  for  a  payment  In  ea«b  of 
$500.  a  payment  of  $4,500  on  a  later  date  when 
the  deed  was  to  be  delivered,  and  a  morteaice 
tot  the  remainder  Kiven,  toxether  with  a  bond 
for  improvements  to  be  placed  on  the  property 
by  the  purchaser.  On  the  date  when  the  deed 
waa  to  be  Kiven.  the  purchaser  waa  unable  to 
comply  with  the  contract,  bot  paid  $3,000.  and 
farther  time  was  xranted.  A  few  months  later, 
the  nnrchaser,  still  beinx  unable  to  comply  with 
the  contract,  (tave  his  note  to  the  vendor  for 
$2,000.  and  the  eonttmct  was  canceled.  0eM, 
that  the  broker  was  not  entitled  to  his  commis- 
sion. 

[Bd.  Note.— For  cases  In  point,  see  Cent.  Dif. 
vol.  8,  Brokers,  |  97.] 
S.  Triai/— Motion  to  Take  Cunt  waou  Jttst 

—Waives. 

A   retjoest  by  defendants  at  the  dose  of 

Jtlaintiff's  case  to  withdraw  the  case  from  the 
nry  is  waived   by   introducinic  evidence  after 
the  request  is  denied. 

[Ed.  Note.— For  eases  in  point,  see  Coit  Dig. 
wd.  48.  TriaU  H  982,  988.] 

Appeal  from  Ooort  of  Ckmunon  Pleas; 
John  J.  Dobler,  Judge. 

Action  by  Edwin  L.  Tnmbnll  a^inst  Onn- 
ton  L.  Riggs  and  Mary  C.  Riggs.  Jadgmeat 
tor  plaintilf  and  defendants  appeal.  Re> 
reraed. 

Argued  before  BBI8C0B,  BOYD,  PBAROB, 
BOHMUCKER,  and  BURKB,  JJ. 

Leon  B.  Greenbanm  and  George  B.  Oal- 
ttta,  for  appellants.  John  H.  Morgan  and 
Jobn  Phelps,  tor  appellee. 

PEARCB,  J.  This  action  was  btongbt  by 
Edwin  Ij.  TambnII  for  the  recovery  of  com- 
missiona  as  a  broker  for  tbe  sale  of  a  boose 
and  lot,  No.  808  North  Charles  street,  the 
pn^erty  of  CilntoD  I*  Biggs. 

Some  time  in  March,  1906,  tbe  plalntUT 
was  employed  by  WlUlam  B.  BSilen  to  pur- 
chase for  him  the  adjoining  property,  Na 
901  North  Charles  street,  to  be  converted 
Into  an  apartment  house,  and  while  this  ne- 
gotiation was  pending,  the  plaintiff  urged 
Ehlen  to  purchase  the  defendants'  adjoining 
property,  and  convert  the  two  into  one  large 
apartment  house.  Eihlen  authorized  plaintiff 
to  negotiate  for  bim  for  the  purchase  of  this 
property  also,  but  upon  the  distinct  under- 
standing that  he  would  not  pay  any  commis- 
sions upon  that  purchfise,  though  he  had 
agreed  to  pay  commissions  upon  the  purchase 
of  No.  901,  because  tbe  owner  refused  to  pay 
tbem.  After  three  intn^ews  with  RIggs, 
plaintiff  negotiated  a  saie  to  Ehlen  for  $38,- 
000,  Riggs  agreeing  to  pay  the  usual  commis- 
sions of  2V6  per  cent,  on  the  purcbase  price, 
tbe  commissions  to  be  paid  when  Rlggs  re- 
ceived bis  money,  and  at  that  time  plaintiff 
informed  Rlgga  that  the  two  properties  were 
to  be  used  as  an  apartment  bouse,  but  did 
not  Aadose  to  him  that  he  was  acting  for 


Ehlen  in  tbe  purchase  of  tbe  property.  On 
the  date  of  tbe  last  Interview,  March  29, 
1905,  a  written  agreement  was  entered  into 
between  Riggs  and  bis  wife,  and  Ehlen  for 
the  purchase  of  the  latter  of  the  property, 
No.  003  North  Charles  street,  for  tbe  sum 
of  $38,000,  of  which  $500  had  been  paid  be- 
fore the  signing  of  the  agreement,  and  the 
balance  was  to  be  paid  as  follows:  "$4,500 
on  tbe  1st  of  June,  1906,  at  which  time  a 
deed  for  the  property  shall  be  executed,  and 
a  mortgage  for  the  unpaid  price  shall  be 
given,  with  a  satisfactory  bond  for  improve- 
ments to  be  erected.  Said  mortgage  to  bear 
6  per  cent,  interest,  and  to  be  payable  as  fol- 
lows :  $6,000  in  9  months  from  date  of  mort- 
gage; $8,000  tai  12  montba,  balance  payable 
within  6  years  at  (Vtlon  of  vendee."  The 
plaintiff  explained  that  the  bond  for  improve- 
ments mentioned  in  this  agreemeflt  was  to 
protect  Rlggs  in  event  that  tbe  existing  Im- 
provements were  torn  down  to  make  way  for 
tbe  new,  and  to  secure  him  until  the  new 
improvements  were  erected,  and  Rlggs  tes- 
tified that,  when  Ehlen  was  disclosed  as  tbe 
purchaser,  he  questioned  bis  financial  re- 
sponsibility, and  at  tbe  suggestion  of  Rlggs' 
brotber,  who  was  bis  counsel.  It  was  stipu- 
lated in  the  agreement  that  a  satisfactory 
bond  should  be  given  for  ttie  erection  of  the 
apartment  bouse,  which  was  to  cover  the 
property,  so  that  be  might  be  protected.  On 
June  1,  1906,  Riggs  had  moved  out  of  tbe 
bouse  and  was  ready  to  deliver  it  to  Ehlen, 
but  Ehlen  told  bim  he  was  unable  to  carry 
out  the  terms  of  the  contract,  but  be  tben 
paid  $8,000,  and  asked  indulgence  until  he 
could  get  his  clients  together,  and  put  tbe 
deal  tbrough.  This  indulgence  was  given, 
and  Rlggs  testified  that  he  repeatedly  urged 
Bhien  to  comity  with  the  contract;  and  did 
everything  in  his  power  to  aid  blin,  person- 
ally offering  to  take  $60,000  of  tbe  bonds  to 
carry  out  the  scheme  of  tbe  apartment  bouse: 
This  condition  of  affairs  continued  until  tbe 
month  of  October.  In  tbe  meantime,  Riggs 
bad  placed  tbe  matter  In  tbe  hands  of  bis 
brother  Alfred  R.  Rlggs,  as  his  attorn^, 
who  testified  that  be  told  Eblen  be  was  in- 
structed to  enforce  tbe  contract,  and  Eblen 
assured  bim  be  had  not  a  dollar  In  the  world ; 
that  tbe  men  wbo  had  agreed  to  go  In  tbe 
deal  with  him  had  all  backed  out,  and  If  be 
was  sued,  it  would  simply  put  him  out  of 
business,  and  Ri^s  would  get  nothing.  Tbe 
result  of  this  was  that  on  October  11,  1906, 
Eblen  gave  his  note  for  $2,000,  payable  four 
months  after  date,  and  tbe  contract  was  can- 
celed by  Alfred  R.  Riggs,  attorney  for  Clinton 
It.  Riggs  by  indorsement  thereon.  No  part 
sf  this  note  has  ever  been  paid.  The  adjoin- 
ing property,  No.  901  North  Charles  street,  was 
not  converted  into  an  apartmoit  bouse  at  an, 
and  is  now  occupied  as  a  furniture  store, 
and  Mr.  Rlggs  has  since  endeavored  to  sell 
bis  property  at  $5,000  less  than  E!hlen  con- 
tracted to  pay,  but  has  been  unable  to  find 
•  pordiaser  «t  any  price  becsnae  the  ad- 
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Joining  property  Ib  In  the  hands  of  real  es- 
tate speculators.  The  bond  for  Improvements 
stipulated  for  In  the  contract  was  never  given, 
and  It  Is  clear  from  Eblen's  staement  to 
Alfred  R.  Biggs  that  he  was  utterly  nnable 
to  comply  with  that  stipulation. 

In  23  Amer.  &  Eng.  Enc.  of  Law,  917,  the 
general  rule  Is  said  to  be  that  "where  the  pur- 
chaser presented  by  the  broker  is  accepted 
by  his  employer,  and  they  enter  Into  a  valid, 
binding,  and  enforceable  contract  of  sale, 
the  broker  is  entitled  to  his  commissions, 
whether  or  not  the  contract  is  actually  car- 
ried into  effect,  and  the  sale  made,"  and  sub- 
stantially the  same  rule  is  announced-  In 
Mechem  on  Agency,  f  966,  and  in  Clark  & 
Styles  on  Agency,  9  773.  An  examination 
of  the  cases  shows  that  this  rule  prevails  in 
most  of  the  states  of  this  country,  where 
the  question  has  been  clearly  raised  and  de- 
cided. The  ground  upon  which  most  of  these 
cases  proceed  may  be  illustrated  by  the  case 
of  Ormsby  v.  Graham,  123  Iowa,  202,  98  N.  W. 
724,  in  which  a  consummated  sale  is  defined 
as  "one  consummated  by  such  a  contract  as 
will  be  enforced  by  the  courts  if  enforce- 
ment be  demanded,"  and  by  tlie  case  of  Bren- 
nan  v.  Perry,  7  Phlla.  (Pa.)  243,  where  it 
was  held  that:  "In  order  to  entitle  a  broker 
to  commissions,  there  must  l>e  an  actual  sale, 
vesting  the  right  to  the  purchase  money  in 
the  vendor,  and  transferring  the  right  of 
property  to  the  purchaser."  But  this  Is  not 
the  rule  prevailing  in  England,  or  in  this 
state. 

In  Keener  v.  Harrod,  2  Md.  70,  66  Am. 
Dec.  706,  the  court  said:  "Tlie  legal  Import 
of  an  agreement  to  procure  a  purchaser, 
binds  the  party  to  name  a  person  who  ulti- 
mately buys  the  property,"  as  was  held  in 
Murray  t.  Currie,  32  Eng.  Com.  Law,  641, 
cited  by  the  comt  In  support  of  Its  lan- 
guage. In  E^mberly  y.  Henderson  and  Lup- 
ton,  29  Md.  515,  the  court  said:  "To  be  en- 
titled to  their  commissions  as  brokers  they 
should  have  completed  the  sale;  that  Is,  they 
should  have  found  a  purchaser  in  a  situation, 
and  ready  and  willing  to  complete  the  pur- 
chase according  to  the  terms  agreed  upon. 
The  undertaking  to  procure  a  purchaser  re- 
quires of  the  party  so  undertaking,  to  pro- 
duce a  party  capable  and  who  ultimately  be- 
comes the  purchaser.  These  propositions  are 
settled  in  Keener  v.  Harrod  and  Brooke,  2 
Md.  63,  56  Am.  Dea  700,  and  McGavock  v, 
Woodlief,  20  How.  (U.  S.)  221,  15  L.  Ed.  884." 

In  Klmberly  v.  Henderson  and  Lupton, 
supra,  there  was  a  written  agreement  for  sale 
with  a  stipulation  that  in  case  either  party 
should  fail  to  comply  with  the  contract,  a 
forfeit  of  11,000  should  be  paid  by  the  party 
In  default  to  the  other  party.  The  vendee 
was  unable  to  comply,  being  disappointed  in 
the  receipt  of  funds  which  he  expected  to  re- 
ceive, and  he  paid  the  forfeit  accordingly.  In 
a  suit  for  brokers'  commissions,  the  court  be- 
low granted  a  prayer  of  the  plaintiff  that  if 
the  agreement  for  the  sale  of  the  property 


offered  in  evidence  was  made  through  the 
plaintiffs  as  brokers  of  defendant,  the  plain- 
tiffs were  entitled  to  their  commissions  as 
brokers,  "for  their  services  in  effecting  the 
negotiations  which  terminated  in  said  agree- 
ment, as  fully  as  if  a  deed  had  been  executed 
for  said  property,  and  the  purchase  money 
bad  been  paid,"  and  refused  a  prayer  of 
defendant  that  plaintiffs  were  not  entitled 
to  recover,  "even  if  the  jury  found  that  the 
parties  entered  into  the  contract  offered  in 
evidence,  ft  the  jury  further  found  that  the 
contract  of  sale  was  put  an  end  to  by  the 
payment  by  the  purchaser  of  the  forfeit  of 
$1,000."  On  appeal,  this  court  reversed  a 
Judgment  in  favor  of  the  plaintiffs,  saying 
that  the  prayer  of  the  plaintiffs  should  have 
been  refused,  and  that  of  the  defendant 
should  have  been  granted,  and  it  will  be 'seen 
that  this  prayer  of  the  plaintiffs  presented 
the  theory  that  the  broker  is  entitled  where 
the  parties  enter  into  a  contract  of  sale, 
■whether  the  contract  is  actually  carried  Into 
effect  or  not,  while  that  of  the  defendant 
made  the  right  of  recovery  to  depend  upon 
the  carrying  of  the  contract  Into  execution; 
In  delivering  the  opinion  in  that  case.  Judge 
Alvey  said:  "A  party  was  produced,  it  Is 
true,  and  a  contract  entered  into  through 
the  agency  of  the  appellees,  but  of  such  a 
character  that  the  party  contracting,  by  the 
exercise  of  an  option  given  him,  relieved  him- 
self of  the  obligation  to  complete  the  pur- 
chase, and  did  not  in  fact  become  the  pur- 
chaser." The  appellee's  counsel  in  the  case 
before  us  sought  to  avoid  the  effect  of  this 
declslan,  because  of  the  option  given  the 
purchaser  to  relieve  himself  of  his  obliga- 
tion by  payment  of  the  forfeit  But  this 
cannot  avail  the  plaintiff.  The  distinct 
ground  upon  which  the  plalntliTs  right  of  re^ 
covery  was  denied  In  the  case  referred  to, 
was  that  he  "did  not  In  fact  become  the 
purchaser,"  and  it  is  immaterial  whether  this 
was  because  he  was  literally  unable  to  com- 
ply with  the  contract,  or  because  the  terms 
of  the  contract  negotiated  by  the  broker  per- 
mitted him  to  substitute  the  payment  of  a 
forfeit  for  performance.  The  forfeit  was 
provided  for  the  exclusive  l>eneflt  and  pro- 
tection of  the  vendor,  and  not  for  that  of 
the  broker,  whose  right  of  recovery  depends 
absolutely  upon  the  carrying  of  the  contract 
into  execution,  except  in  the  single  case 
where  the  vendor  by  his  own  fault  prevents 
its  execution.  The  commissions  are  recov- 
erable for  a  sale  made  and  executed,  not  for 
the  receipt  of  a  forfeit  provided  to  indemnify 
the  vendor  for  nonperformance  by  the  ven- 
dee. 

In  McGavock  v.  Woodlief,  20  How.  (TJ.  S.) 
229.  15  L.  Ed.  884,  cited  in  Klmberly  v.  Hen- 
derson, 29  Md.  515,  the  Supreme  Court  said: 
"The  broker  must  complete  the  sale ;  that  Is, 
he  must  find  a  purchaser  in  a  situation,  and 
ready  and  -willing  to  complete  the  purchase 
on  the  terms  agreed  on,  before  he  Is  entitled 
to  his  commissions.   Then  he^iU-ltevMtUled 
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to  them,  thongb  ttm  vendor  refnse  to  go  on 
•nd  perfect  the  sale."  Mr.  Benjamin  argned 
that  case  for  the  defendant,  the  plalntift  hi 
error,  and  one  of  his  propositiona,  apparently 
approved  by  the  conrt,  waa  that  It  waa  nec- 
eflsarr  for  the  broker  to  show  "that  the  sale 
was  actually  made,  and  the  price  received,  or 
at  all  events,  that  It  was  his  employer's  own 
fault  that  the  sale  was  not  effected."  The 
view  thns  expressed  by  Mr.  Benjamin  was 
distinctly  announced  In  Chapman  v.  Winson, 
91  Law  Times  Rep.  (N.  S.)  17.  In  that  case, 
the  broker  introduced  a  person  who  signed 
a  formal  contract  for  the  purchase  of  a  hotel 
for  £2,000,  of  which  £200  was  paid  at  once, 
and  the  balance  was  to  be  paid  upon  comple- 
tion of  the  purchase.  The  purchaser  was 
unable  to  carry  out  this  contract,  and  com- 
municated this  fact  to  the  broker,  who  in- 
formed the  vendor,  but  also  claimed  full  com- 
missions. The  vendor  subsequently  agreed 
with  the  purchaser  that  the  vendor  should 
retain  the  £200,  and  that  the  purchaser  should 
be  released  from  the  contract,  and  the  broker 
sued  for  bis  commissions  and  was  denied  the 
right  to  recover.  The  Master  of  the  Rolls 
said :  "It  seems  to  me  the  prima  facie  mean- 
ing of  this  contract  is  that  the  condition  pre- 
cedent Is  to  be  that  the  purchase  Is  to  be 
completed.  In  the  legal  sense,  by  payment  of 
tbe  purchase  money.  *  *  *  In  my  opinion, 
she  would  become  the  purchaser  when  the 
purchase  was  completed  by  payment  of  the 
purchase  money."  In  complete  accord  with 
the  earlier  Maryland  cases,  and  with  tbe 
above  recent  English  cose,  is  tbe  case  of 
Richards  v.  Jackson,  31  Md.  250,  1  Am.  Rep. 
'tt,  where  there  was  a  written  ag^reement 
for  the  purchase^  and  the  purchaser  refused 
to  comply  because  he  was  advised  the  title 
to  the  property  was  defective,  though  in  a 
subsequent  proceeding  it  was  pronounced  by 
tbe  court  to  be  a  good  title.  The  broker  then 
sued  for  his  commissions  and  recovered  Judg- 
ment, which  this  court  reversed,  saying :  "It 
is  not  sufficient  that  he  [the  purchaser]  should 
enter  Into  an  agreement  to  purchase,  bat  he 
must  actually  purchase  by  complying  with 
the  terms  agreed  on,  unless  bis  failure  to  do 
so  1>  occasioned  by  the  fault  of  the  vendor." 
This  case,  and  the  case  of  KImberly  v.  Hen- 
derson in  29  Md.  515,  supra,  were  approved 
la  Melvln  v.  Aldridge,  81  Md.  65S,  32  Ml.  3S9. 
In  whldh.  In  an  equity  case.  It  was  held  that, 
where  pnrdiase  money  in  an  executed  sale 
was  payable  in  Installments,  the  broker 
was  only  entitled  to  commissions  on  the  in- 
stallments as  paid  from  time  to  time,  because, 
in  tbe  language  of  the  court,  "^ntll  they  are 
actually  paid,  tbe  terms  of  sale  have  not 
beat  compiled  with." 

la  tbe  veiy  recent  case  of  Coates  v.  Locust 
Point  Company,  102  Md.  291,  62  Atl.  625, 
there  was  an  agreement  between  the  parties 
that  if  the  lessee  of  property  who  had  been 
procured  by  the  real  estate  broker  exercised 
an  option  given  hUn  In  the  lease  to  buy  the 
luaa,    th*    broker    should    be    entitled    to 


commissions  on  the  sale  alaa.  The  option 
was  exercised,  but  a  part  only  of  the  purchase 
money  was  paid  when  tbe  bto^ee  sued  for 
his  commissions.  It  did  not  appear  from  the 
record  in  that  case  Just  how  much  of  tbe 
purchase  money  bad  then  been  paid,  or  wheth- 
er the  circumstances  were  such  as  to  require 
tbe  broker  to  wait  until  the  purchase  money 
was  paid,  but  It  was  very  strongly  Intimated 
that  there  could  be  no  recovery  for  the 
amount  unpaid. 

In  the  present  case,  as  we  have  already 
said,  an  Important  term  in  the  contract  of 
sale,  was  that  a  satisfactory  bond  for  Im- 
provements to  be  erected  should  be  given  by 
the  purchaser,  which  improvemento  contem- 
plated tbe  tearing  down  of  the  dwelling  then 
on  the  premises.  There  was  not  only  not  a 
particle  of  evidence  to  show  that  such  a  bond 
was  ever  given  or  tendered,  but  the  undisput- 
ed evidence  shows  that  the  purchaser  stated 
to  the  defendants'  attorney  that  "he  had  not 
a  dollar  In  the  world ;  that  all  the  money  he 
had  put  toto  the  transaction  was  borrowed 
money,  and  he  was  unable  to  borrow  any 
more ;  that  tbe  men  who  had  agreed  to  go  in- 
to tbe  deal  with  him  had  all  backed  out,  and 
he  was  unable  to  do  anything."  The  giving 
of  this  bond  was  the  only  thing,  which,  under 
tbe  scheme  of  improvement,  would  afford  any 
rational  protection  to  Riggs,  and  without 
such  bond  there  could  be  no  pretense  of  com- 
pliance with  tne  terms  of  the  contract  If 
any  authority  were  needed  to  show  bow  vital 
to  this  contract  is  that  provision,  it  is  found 
in  the  case  of  Inge  v.  McCreery,  60  N.  Y.  App. 
Dlv.  557,  69  N.  Y.  Supp.  1052.  In  that  case, 
one  of  the  terms  required  by  the  defendant 
was  the  production  of  a  bond  of  a  surety 
company  for  $25,000,  conditioned  for  tbe  com- 
pletion of  a  building  on  tbe  premises.  Tbe 
court  said :  "The  undertaking  [of  the  broker] 
was  not  to  get  a  purchaser  to  take  the  iN'op- 
erty  and  pay  the  purchase  money.  It  was 
more  than  that.  He  waa  to  get  some  one  to 
erect  a  large  building,  and  tbe  defendant  was 
to  make  a  builders'  loan  for  that  purpose^ 
when  protected  by  the  stipulated  bond." 

In  harmony  with  this  case  it  was  held  In 
Hale  V.  Kumler,  85  Fed.  161,  29  a  a  A.  67, 
that  "where  the  [any]  condition  upon  which 
a  broker  is  to  be  entitled  to  his  commissions 
has  not  been  fulfilled,  but  performance  has 
not  been  prevented  by  the  wrongful  conduct 
of  the  principal,  the  latter  is  entitled,  in  an 
action  by  the  broker  for  compensaticn,  to 
rely  upon  the  fact  of  nonperformance."  In 
tbe  light  of  these  principles,  sound  and  satis- 
factory In  themselves,  and  Illustrated  by  the 
cases  which  we  have  cited  from  the  courts 
of  this  state,  tbe  federal  conrt  and  the  Eng- 
lish courts,  there  was  error  in  tbe  rejection 
of  the  defendants'  first  prayer  offered  at  the 
close  of  the  defendants'  testimony,  which  is 
as  follows:  "The  defendants  pray  the  court 
to  Instruct  the  Jury  that  there  is  no  legally 
sufficient  evidence  that  William  B.  Ehlen, 
who  signed  the  agreement  to  purchase  the 
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property  referred  to  in  tiie  erldence,  was 
ready  and  willing  to  complete  tbe  pnrcbaae 
according  to  the  terms  agreed  upon,  and,  as 
a  matter  of  fact,  did  complete  the  purchase, 
and  that  by  the  nndlsputed  evidence  In  this 
case,  the  defendants  were  ready  and  willing 
to  comply  with  the  terms  of  agreement  of 
sale,  and  that  their  verdict  mnst  be  for  the 
defendants."  In  view  of  this  conclusion,  it 
is  tmnecessary  for  us  to  consider  any  of  the 
other  prayers  in  the  case,  those  offered  by 
the  defendants  at  the  close  of  the  plaintiff's 
case  seeking  to  withdraw  tbe  case  from  the 
jury,  being  waived  by  proceeding  to  offer 
their  own  testimony,  after  tbe  rejection  of 
these  prayers,  and,  as  there  can  be  no  recov- 
ery in  this  state  of  the  case,  no  new  trial  will 
be  awarded. 

Judgment  reversed,  with  costs  above  and 
below. 


OOB  Hd.  »7) 

STEWART  V.  STEJWART. 

(Oonrt  of  Appeals  of  Maryland.    March  1, 
1907.) 

1.  DivoBCB  — Gbottnds  — Statotobt    Pbovi- 

BI0N8. 

Under  divorce  laws  (Code  Pub.  Clen.  Laws, 
art  16,  t  37).  providing  that  a  divorce  a  mensa 
et  tboro  diall  be  cranted  <ntiy  for  crnelty  of 
treatment,  excessively  vicious  conduct,  or  aban- 
donment and  desertion,  a  bill  pravinx  for  di- 
vorce a  mensa  et  tboro  on  tbe  Kround  of  adultery 
alone  is  insufficient 

2.  BAUB— PBOOEEblROS— PLEAomas— Arsweb. 

Where  a  bill  for  divorce  does  not  contain 
maetk  allegations  as  would  warrant  tbe  decree 
aoucbt  the  proper  mode  of  takinK  advantage  of 
Bucb  defect  U  by  demurrer,  but,  where  the  oh- 
lection  ftoes  to  the  whole  bill  except  tbe  prayer 
for  alimony  and  the  defendant  would  by  his 
demurrer  admit  the  charge  of  adultery  in  tbe 
bill,  the  defense  may  be  properly  made  by  an- 
swer. 

3.  8amk— iRJunonoif— ^AiA  o*  Pbofebtt. 

An  allegation  in  an  action  for  divorce  that 
defendant  has  declared  his  intention  to  dispose 
of  his  dwellinK  and  place  of  business,  follow- 
ed bv  the  expression  of  plaintiff's  l>elief  that  he 
would  do  so  to  her  injury,  was  not  sufficient  to 
warrant  the  (in^ntine  of  her  ptayer  for  an  in- 
junction restraininc  him  from  disposinj;  of  his 
property. 

[Ed.  Note.— For  cases  in  point  see  Cent  DiK. 
vol.  17.  Divorce,  {  600.1 

Appeal  from  Circuit  Court  of  Baltimore 
City;  Alfred  S.  Nlles,  Judge. 

Bill  by  Lottie  J.  Stewart  against  Randall 
Stewart  From  a  decree  for  plaintiff,  defend- 
ant appeals.    Reversed  and  remanded. 

Argued  before  BRISOOB,  BOYD,  PEAROE, 
SCHMUCEER,  BURKEl  and  ROGERS,  JJ. 

O.  Dodd  McFarland,  for  appellant  W. 
Pumell  Hall,  for  appellee. 

PEARCEt  J.  The  bill  in  this  case  was 
filed  by  the  appellee  against  the  appellant 
for  divorce  a  mensa  et  tboro;  tbe  only 
ground  alleged  being  adultery.  Tbe  bill, 
after  alleging  that  the  defendant  had  been 
guilty  of  the  crime  of  adultery  with  a  wo- 
man speclflcally  named,  and  others  unknown 
to  tbe  plaintiff,  within  six  months  preceding 


the  filing  of  the  bill,  further  aUeged  that  ths 
defendant  is  possessed  of  certain  leasehold 
property  on  Druid  Hill  avenne,  In  Baltimore 
City,  and  that  he  conducted  a  restaurant  and 
saloon  on  Lee  street.  In  Baltimore,  which 
business  yielded  him  over  $100  a  week;  that 
she  had  not  lived  or  cohabited  with  the  de- 
fendant since  September  7,  1906,  when  she 
discovered  his  adulteries,  though  she  Is 
destitute  of  means  of  snppcrt,  or  of  prosecnt- 
Ing  her  suit  for  divorce;  and  that  the  de- 
fendant had  informed  her  '^hat  he  Intended 
to  dispose  of  his  dwelling  and  business  place, 
and  that  she  believes  be  will  do  so  to  the 
great  injury  of  your  oratrlz  in  tbe  premises, 
and  that  only  by  the  writ  of  injonctlon  can 
your  oratriz's  marital  rights  be  fully  protect- 
ed  until  the  final  determination  of  this  suit" 
The  prayer  of  the  bill  was  for  alimony,  both 
pendente  lite  and  permanent,  and  for  a  rea- 
sonable sum  of  money  for  employment  of 
counsel  and  ej^nses  of  her  suit;  also,  for 
an  injunction  restraining  the  defendant 
"from  disposing  of  or  assigning  said  lease- 
hold property  or  bis  place  of  business,  or  the 
contents  thereof,  until  the  final  disposition 
of  the  suit"  An  injunction  was  issued  im- 
mediately upon  the  filing  of  the  bill,  in  the 
precise  language  of  the  prayer  therefor.  In 
a  few  days  thereafter  the  defendant  filed  an 
answer,  denying  that  be  bad  been  guilty  of 
any  act  of  adultery,  and  alleging  that  tbe 
plaintiff  abandoned  blm  on  September  7. 
1906;  that  they  had  resided  on  Druid  Hill 
avenue,  though  he  conducted  his  business  on 
Lee  street;  and  that  about  the  date  last 
mentioned  he  proposed  for  reasons  of  econo- 
my to  rent  out  bis  dwelling  and  remove  to 
the  building  in  which  he  conducted  his 
saloon  and  restaurant,  and,  to  gain  tbe  plain- 
tiff's consent,  offered  to  give  her  the  rent  of 
tbe  dwelling,  about  $25  a  month,  knA  allow 
her  all  the  profit  she  could  make  by  managing 
tbe  restaurant,  but  that  she  declined  to  live 
with  blm  at  his  place  of  business.  He  al- 
leged that  he  purchased  the  leasehold  prop- 
erty mentioned  for  $1,500,  paying  $300  of  bis 
own  money,  and  giving  a  building  associa- 
tion mortgage  for  $1,200,  on  which  he  paid 
$7.97  weekly;  that  he  had  only  been  In 
business  on  Lee  street  alx>ut  four  months, 
and  that  the  expenses  were  equal  the  re- 
ceipts, and  that  he  bad  no  other  property, 
but  that  the  plaintiff  bad  furniture  worth 
$400  or  $500.  He  also  denied  the  allegations 
of  that  paragraph  of  the  bill  in  which  plain- 
tiff stated  he  had  Informed  her  he  intended 
to  dispose  of  his  dwelling  and  place  of  busi- 
ness, and  that  she  believed  he  would  do  so, 
to  her  injnry,  and  further  denied  that  she 
was  entitled  to  a  divorce  a  mensa  et  tboro 
or  to  any  relief  whatever  under  the  allega- 
tions of  her  bill,  because  she  does  not  charge 
either  cruelty  of  treatment,  excessively  vi- 
cious conduct,  or  abandonment  and  desertion; 
these  being  tbe  only  three  causes  for  which 
n  divorce  a  mensa  et  thoro  may  be  decreed 
as  be  alleges,  under  section  37  cp,p^^^6. 
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Code  Pnb.  -Gen.  Xalwb,  which  Is  tiw  only  stat- 
ute In  thla  state  relating  to  divorces  a  menaa 
et  thoro,  and  the  blU  praying  specifically  ft>r 
■ocb  decree; 

On  the  same  day  this  answer  was  filed  the 
defendant  moTed  for  the  dlssolntion  of  the 
injunction.  Vpon  the  filing  of  the  bill  on 
September  8,  1906,  an  order  was  passed  the 
same  day  reqniring  the  defendant  to  pay  the 
plaintiff  |25  as  connsel  fee  for  her  solicitor, 
and  17.50  per  week  as  alimony  pendente  lite, 
unless  cause  to  the  contrary  was  shown  on 
or  before  September  2S,  1906,  provided  a  copy 
of  that  order  was  served  on  defendant  on  or 
before  September  13,  1906,  and  service  was 
made  September  8,  1906.  On  October  12, 
1906,  tbe  motion  to  dissolve  was  refused, 
and  tliQ  order  of  court  as  to  alimony  and 
council  fee  was  made  absolute,  and  appeal 
was  entered  from  that  order  same  day. 
There  is  nothing  in  the  record  to  show  wheth- 
er any  testimony  was  taken,  nor  does  it  ap- 
pear whether  any  argument  or  hearing  was 
had  at  or  before  tbe  passage  of  the  order  ap- 
pealed from.  The  principal  question  in  the 
case,  and  the  one  which  goes  to  its  root,  is 
whether  the  court  has  power  to  decree  a  di- 
vorce a  ffloisa  et  thoro,  when  that  is  the 
specific  decree  sought,  and  the  only  ground 
alleged  Is  adultery. 

Prior  to  Act  1841,  c.  262,  all  divorces  ema- 
nated from  the  Legislature.  By  that  act 
Jurisdiction  "of  all  applications  for  divorce" 
was  given  to  the  Cliancellor  or  to  tbe  county 
courts  of  tlie  state,  and  section  21  of  article 
3  of  the  Gonstitutlon  of  1861  forbid  the  grant- 
ing of  any  divorce  by  the  Oeneral  Assembly, 
and  this  bas  ever  since  continued  to  be  the 
fundamental  law  in  this  state.  The  transfer 
of  jurisdiction  from  the  Oeneral  Assembly  to 
the  courts  tiius  became  exclusive,  but  full 
discretion  was  not  conferred  upon  the  courts. 
From  a  period  before  tbe  Revolution,  how- 
ever, the  Court  of  Chancery  in  this  state  had 
full  jurisdiction  In  cases  of  alimony,  though 
no  divorce  tiad  been  decreed  or  was  asked 
for,  and  though  the  case  made  by  the  bill  and 
proof  would  not,  according  to  the  ecclesias- 
tical courts  In  England,  entitle  her  to  a  di- 
vorce a  mensa  et  thoro.  Hewitt  v.  Hewitt, 
1  Bland,  101.  Jamison  v.  Jamison,  4  Md. 
Ch.  289.  In  2  Nelson  on  Divorce  &  Separa- 
tion, p.  979,  the  author  says:  "The  power 
to  grant  a  decree  from  bed  and  board  must 
be  conferred  by  a  statute  stating  the  causes 
tor  which  it  may  be  granted.  If  the  power  is 
not  so  conferred,  tbe  court  will  not  grant 
a  separation  for  tbe  common-law  causes  of 
divorce."  In  14  Cyc  p.  74,  It  is  said:  "In 
some  jurisdictions  either  kind  of  divorce  may 
be  granted  in  the  discretion  of  the  court." 
We  have  examined  the  cases  referred  to  in 
this  passage,  and  find  that  they  all  rest 
uiwn  construction  of  the  statute.  Thus,  In 
Collier  V.  Collier.  16  N.  a  852,  the  court  said : 
"The  Legislature  bad  transferred  that  juris- 
diction, with  full  discretion,  to  the  courts." 
And  in  Sullivan  v.  SuUlTan.  112  Mich.  674, 
60  A.— 2 


71  N.  W.  487,  where  the  complainant  asked 
for  a  decree  of  s^aration,  and  not  for  one 
a  vinculo,  and  the  court  decreed  the  latter, 
justifying  Its  action  by  the  statute,  one  sec- 
tion of  which  provided  for  a  divorce  from 
bed  and  board  on  the  ground  of  extreme 
cruelty,  and  for  certain  other  causes,  and 
the  next  section  provided  that  a  divorce  from 
the  bond  of  matrimony  might  be  decreed  for 
any  cause  mentioned  in  the  preceding  section^ 
whenever  in  tbe  opinion  of  tbe  court  the  cir- 
cumstances of  tbe  case  should  tie  such  as 
made  it  discreet  and  proper  to  do  so.  It  is 
not  believed  any  case  is  referred  to  by  the 
text-writers  warranting  tbe  exercise  of  dis- 
cretion by  tbe  court  in  granting  a  decree  for 
a  cause  not  stated  In  the  statute,  unless  that 
discretion  Is  conferred  by  the  statute  either 
In  express  tanaa  or  by  clear  Implication. 

Apart  from  the  technical  rules  of  construc- 
tion generally  wblcb  lead  to  this  conclusion, 
and  tbe  apparent  absence  of  authority  to 
sustain  the  contention  of  the  appellee,  an 
examination  of  our  own  statute  seems  to 
strengthen  tblB  conclusion.  Section°36  of  arti- 
cle 16  relates  exclusively  to  the  granting 
of  decrees  for  divorce  a  vinculo,  and  enumer- 
ates the  grounds  upon  which  the  statutory, 
jurisdiction  conferred  may  be  exercised,  but 
intimates  no  authority  to  grant  such  decree 
for  any  cause  not  enumerated  in  that  sec- 
tion. Section  87  of  article  10  relates  exclu- 
sively to  tbe  granting  of  decrees  a  mensa  et 
thoro,  and  enumerates  the  grounds  upon 
which  that  jurisdiction  (which  is  also  purely 
statutory)  may  be  exercised,  none  of  which 
causes  would  warrant  a  decree  of  divorce  a 
vinculo ;  but  it  then  proceeds  to  provide  that 
"the  court  may  decree  a  divorce  a  mensa  et 
thoro  In  cases  where  a  divorce  a  vinculo  Is 
prayed,  it  tbe  causes  proved  l>e.  sufficient  to 
entitle  the  party  to  the  same";  that  Is  to 
say.  If  the  causes  or  some  of  them  proved, 
though  not  necessarily  alleged,  are  such  as 
warrant  a  decree  a  mensa  et  thoro,  though 
the  causes  alleged  as  ground  for  a  decree 
a  vinculo,  may  not  be  established  by  proof. 
A  reference  to  Act  1^1,  c.  262,  shows  that 
as  originally  enacted  the  clause  last  quoted 
above  was  followed  by  tbe  words,  "under  the  ' 
provisions  of  this  act" ;  these  words  being 
omitted  when  that  act  was  originally  codified. 
This  provision  only  dispenses  with  format 
allegation  in  a  bill  for  a  decree  a  vinculo,  of 
ground  for  a  divorce  that  would  warrant  a 
decree  a  mensa  et  thoro,  but  permits  the  of- 
fer of  proof  of  the  latter  ground,  upon  failure 
of  proof  of  the  former,  and  bases  tbe  decree 
upon  tbe  actual  proof,  tbus  confining  the 
exercise  of  jurisdiction  to  tbe  special  statu- 
tory ground  named  in  the  statute. 

In  Schwab  v.  Schwab,  93  Md.  385,  48  Ati. 
881,  52  Jj.  R.  A.  414,  Judge  Schmucker,  speak- 
ing for  tbe  court  said:  "An  action  for 
a  divorce  a  vinculo  is  in  every  respect  dif- 
ferent from  that  for  a  divorce  a  mensa  et 
thoro.  They  are  both  statutory  proceedings, 
and  th^  proceed  upon  different  secttonsofthe 
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statute,  are  founded  upon  a  different  state  of 
facts  and  aim  at  entirely  different  results." 
And  in  Robertson  t.  Robertson,  0  Daly  (N. 
Y.)  63,  in  a  similar  case,  Judge  Van  Brunt 
said:  "The  action  for  absolute  divorce  is  en- 
tirely different  In  every  respect  from  an  ac- 
tion for  a  separation.  They  have  no  rela- 
tion one  to  the  other,  and  proceed  under  en- 
tirely different  divisions  of  the  statute  law." 
The  question  here  is  not,  as  stated  by  the 
appellee,  whether  the  party  complaining  can 
be  required  to  take  more  than  Is  desired  or 
asked  for,  but  whether  the  court  has  power 
to  grant  any  other  relief  upon  the  single 
ground  stated  than  the  one  provided  by  the 
statute.  Whatever  views  we  might  entertain 
of  the  wisdom  of  the  law  in  discriminating 
and  fixing  the  different  grounds  upon  which 
alone  these  respective  forms  of  divorce  may 
be  granted,  our  only  power  is  to  construe 
the  law  as  It  stands  upon  the  statute  book, 
and  we  are  not  able  to  construe  this  law 
otherwise  than  we  have  done.  There  is 
mndi  diversity  of  opinion  as  to  the  desir- 
ability of  decrees  of  separation  from  the 
standpoint  of  public  policy,  and  that  subject 
la  well  discussed  in  Nelson  on  Divorce  &  Sep- 
aration, pp.  978,  9T9.  In  Barclay  v.  Barclay, 
98  Md.  374,  56  Ati.  801,  we  have  expressed 
our  approval  of  the  opinion  of  the  Master  of 
the  Bolls  in  Beeant  v.  Wood,  L.  R.  12,  Ch. 
Div.  606:  "That  it  would  be  better  in  many 
cases  for  married  people  to  avoid  the  ex- 
pense and  scandal  of  suits  for  divorce  by 
settling  their  differences  quietly  by  the  aid 
of  friends  out  of  court,  though  the  conse- 
quence might  be  that  they  would  live  sepa- 
rately." But  the  appellee  contended  that,  If 
the  bill  did  not  contain  such  allegations  as 
warranted  the  decree  sought,  the  proper  rem- 
edy was  to  demur  to  the  bill,  citing  In  sup- 
port of  this  contention  Miller  ▼.  Balto.  Coun- 
ty Marble  Co.,  62  Md.  646,  in  which  the  court 
said:  "Whenever  the  ground  of  objection  or 
defense  is  apparent  on  the  face  of  the  bill  it- 
self, either  from  matter  contained  in  it  or 
from  defect  in  its  frame,  it  Is  well  settled 
that  the  proper  mode  of  taking  advantage 
of  such  objection  Is  by  demurrer."  In  this 
case  the  objection  goes  to  the  whole  bill,  or 
at  least  to  all  except  the  prayer  for  alimony, 
and  if  the  defendant  is  not  guilty  of  adultery, 
as  he  has  sworn  he  is  not,  he  would  by  de- 
murrer have  admitted  the  truth  of  that 
charge  in  the  bill.  He  ought  not  to  be  driven 
to  that  position,  and  we  think  in  such  a  case 
as  this  the  defense  may  be  properly  made  by 
answer.  Ordinarily  the  defense  of  limita- 
tions in  equity  must  be  relied  on  by  plea  or 
answer.  Ailender  v.  Trinity  Church,  3  0111, 
166.  But  in  Belt  v.  Bowie,  65  Md.  355,  4  AU. 
296,  It  was  held  that  it  might  be  availed  of 
by  demurrer,  and  again  In  Blays  v.  Roberts, 
68  Md.  512,  13  Atl.  366. 

It  is  a  settled  law  In  this  state  that  a  hus- 
band may  alienate  his  property  at  will,  even 
though  in  the  exercise  of  this  right  he  strips 
himself  of  all  means  ot  supporting  or  main- 


taining his  wife,  provided  he  does  so  bona 
fide,  and  with  no  design  of  defrauding  her 
of  l^er  Just  claims  upon  him  and  his  estate. 
Ricketts  V.  Ricketts,  4  Oill,  106;  Felgley  y. 
ITeigley,  7  Md.  661,  61  Am.  Dec.  875.  Tbere 
Is  no  charge  In  this  bill  of  any  intent  to  de- 
fraud ber  of  her  marital  rij^ts.  The  only 
charge  is  that  he  had  declared  his  purpose  to 
dispose  of  his  dwelling  and  place  of  business 
followed  by  the  expression  of  her  belief  that 
he  would  do  so  to  her  injury.  We  do  not 
think  this  allegation  warranted  an  injunc- 
tion, and  the  motion  to  dissolve  should  have 
been  allowed.  Moreover,  the  injunction  is 
only  ancillary  to  the  chief  purpose  of  the 
suit,  and,  if  the  case  made  by  the  bill  did  not 
entitle  her  to  a  decree,  she  could  not  be  en- 
titled to  an  Injunction.  Gelston ,  v.  Sig- 
mund,  27  Md.  334.  In  Rose  v.  Rose,  11  Paige 
(N.  Y.)  167,  an  injunction  which  prohibited 
the  husband  not  only  from  parting  with  his 
property,  but  from  carrying  on  his  ordinary 
business,  was  declared  toa  broad,  and  prop- 
erly, as  we  think.  This  objection  is  especial- 
ly apparent  in  this  case,  since  the  order 
which  continued  the  injunction  also  made  ab- 
solute the  order  for  weekly  alimony  of  $7.60, 
and  the  only  evidence  in  the  case  of  his  abil- 
ity to  pay  that  sum  is  the  alleged  weekly 
profits  for  carrying  on  his  ordinary  business. 
It  follows  from  what  we  have  said  that  the 
order  appealed  from  must  be  reversed  and 
the  injunction  be  dissolved,  but,  as  the  plain- 
tiff would  have  a  right  to  proceed  for  per- 
manent alimony,  without  asking  for  any  de- 
cree of  divorce,  and  may  desire  to  apply  for 
leave  to  amend  her  bill  accordingly,  the  case 
will  be  remanded  to  enable  her  to  do  so  If 
she  desires. 

Decree  reversed,  injunction  dissolved,  and 
cause  remanded  for  such  further  proceeding 
as  may  be  in  conformity  with  this  opinion; 
costs  to  be  paid  by  appellant 

(UK  If  0.  171) 

BliOAN  V.  CLARKSON. 

(Court  of  Appeals  of  Maryland.    Feb.  28,  1907.) 

CoaPOBATiozts  —  Stookholdeb's  Action  — 
Right  to  Ooufel  Accounting  bt  Agent. 
Where  the  petition  in  an  action  by  a  resi- 
dent minority  stockholder  of  a  foreign  corpora- 
tion doing  business  in  the  state  against  the 
corporation  and  a  resident  agent  thereof,  alleged 
that  the  corporation  refused  to  require  the 
agent  to  account  to  it  respecting  sales  made  by 
hun  and  the  busfaiess  conducted  by  him  as  agent, 
and  that  such  refusal  was  due  to  Improper  and 
fraudulent  motives  and  was  based  on  tne  fact 
that  the  agent,  the  president,  the  secretary, 
the  treasurer,  director  and  majority  stockhold- 
er were  one  and  the  same  person,  and  that  the 
action  of  defendants  and  of  the  majority  of  the 
directors  of  the  company  was  fraudulent  and  in 
violation  of  complainant's  legal  rij^hts,  a  conrt 
of  equity  bad  jurisdiction  to  reqmre  the  agent 
to  account. 

Appeal  from  Circuit  Court  of  Baltimore 
City;   Alfred  S.  Mies,  Judge. 

BUI  by  Frank  S.  Clarkson  against  F.  Eu- 
gene Sloan,  trading  as  Frank  B.  Sloan  &  Co., 
and  another.    From  an  ordfr  overrulins  a 
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demttrrer  to  tlM  complaint,  defendant,  Sloan, 
appeals.    Affirmed. 

Artroed  before  BRISCOE,  SCHMUCKEB, 
BOYD,  PBABCB,  and  BURKE,  JJ. 

Frank  Goenell  and  Oeorge  W.  Taylor,  for 
appellant.  Aubrey  Pearre  and  Randolph  Bar- 
ton, Jr.,  for  appellee. 

BRISCOE,  J.  Tbis  to  an  appeal  from  an 
order  of  the  circuit  court  of  Baltimore  city 
passed  on  the  13th  day  of  November,  1G06, 
OTerruIing  a  demurrer  of  F.  Eugene  Sloan, 
trading  as  Frank  B.  Sloan  ft  Co.,  one  of 
the  defendants,  to  the  plaintiff's  amended 
bill  of  complaint  The  original  bill  was  filed 
by  the  appellee  against  the  appellant  and  the 
Norris  Sash  Pulley  Company,  a  West  Vlr. 
ginia  corporation  transacting  business  In  this 
state.  The  court  below  sustained  the  de- 
murrer to  the  original  bill,  with  leave  to 
the  plalntlfT  to  amend,  and  also  held  that  the 
plea  of  the  Norris  Sash  Pulley  Company  ^e, 
and  it  is  hereby,  allowed  to  stand  as  the  an- 
swer of  the  company/'  Thereupon  the  plain- 
tiff amended  the  bill  of  complaint,  and  a  de- 
murrer and  plea  were  filed  to  the  amended 
bill.  Xlie  demurrer  being  overruled,  the  de- 
fendant Frank  B.  Sloan  ft  Co.  has  appealed. 

The  bill  avers  that  the  plaintiff  and  the 
defendant  F.  Eugene  Sloan  are  citizens  and 
residents  of  the  city  of  Baltimore,  Md.,  and 
that  the  defendant  the  Norris  Sash  Pulley 
Company  Is  a  West  Virginia  corporation,  but 
having  its  place  of  business  and  principal 
office  In  the  city  of  Baltimore;  that  the 
plaintiff  and  the  defendant  Sloan  are  prac- 
tically the  substantial  owners  of  all  the  stock 
of  the  Norris  Sash  Pulley  Company,  to  wit, 
nine  shares  being  held  by  the  Sloans,  and 
three  shares  by  the' plaintiff.  The  bill  fur- 
ther alleges  that  on  the  14th  of  May,  1889, 
by  an  agreement  between  the  parties,  the 
firm  of  Frank  B.  Sloan  ft  Co.  was  constitut- 
ed managing  and  selling  ag^ts  of  the  pulley 
company;  the  contract  providing  that,  as 
witA  agents,  they  should  pay  all  expenses  of 
manufacture  and  of  conducting  the  business. 
Including  a  commission,  as  compensation  for 
their  services,  on  all  sales,  and  to  pa:^  over 
the  residue  to  the  sash  pulley  company.  Sub- 
sequently, in  September,  1006,  Frank  B. 
Sloan  ft  Co.  failed  and  made  an  assignment 
for  the  benefit  of  creditors,  and  the  plaintiff, 
who  had  been  employed  as  bookkeeper  and 
salesman,  in  connection  with  the  business  of 
the  company,  was  notified  by  the  trustee 
that  his  services  would  no  longer  be  required 
in  this  capacity.  Thereupon  the  p]%lntlff  en- 
gaged In  the  sash  pulley  business  with  an- 
other house.  In  the  same  line  of  work.  Aft- 
erwards, F.  Eugene  Sloan,  a  son  of  Frank  B. 
Sloan,  was  elected  by  the  votes  of  the  nine 
shares  of  stock  held  by  them,  president,  sec- 
retary and  treasurer  of  the  company,  and 
condncts  the  same  business  undw  the  trade- 
name of  "F.  B.  Sloan  &  Co."  And  (m  the 
19tb  of  January,  1906,  a  contract  was  made 
between  F.  B.  Sloan  &  Co.,  the  appellant 


here,  and  the  Norris  Saab  Pulley  Company, 
whereby  the  former  was  appointed  agent  for 
the  latter,  upon  the  Identical  terms  In  aU 
re8i>ect8,  as  those  herein  mentioned,  former- 
ly had  with  Us  father,  except  with  an  In- 
creased commission  on  sales.  The  bill  also 
charges  that  the  plaintiff  was  elected  one  of 
the  five  directors  of  the  pulley  company;  the 
remaining  four  directors  being  chosen  by 
the  Sloan  family,  and  that,  as  stockholder 
and  director  of  the  company,  he  requested 
the  right  to  Inspect  the  books,  records,  and 
accounts  of  the  company,  but  was  only 
shown  a  minute  book,  containing  reports  of 
the  meetings  of  stockholders  and  directors; 
it  being  stated  that  the  company  had  no 
other  books,  and  that  all  other  books,  ac- 
counts, etc.,  are  the  property,  not  of  the  com- 
pany, but  at  the  agents.  The  bill  tiien  char- 
ges that  F.  Eugene  Sloan,  trading  as  Frank 
B.  Sloan  ft  Co.,  is  the  agent  of  the  pulley 
company,  and,  as  such,  is  bound  to  render 
a  true  and  accurate  account  of  the  business 
so  conducted  by  him  as  agent,  and  these  ac- 
connts  when  submitted  to  the  company 
should  be  open  to  the  Inspection  and  con- 
sideration of  the  board  of  directors,  and  of 
each  member  thereof;  that  the  relationship 
existing  between  the  majority  of  the  direct- 
ors of  the  company  and  the  agent  of  the  com- 
pany (F.  Eugene  Sloan  being  not  only  the 
agent,  but  a  director,  presid«it,  secretary, 
treasurer,  and  chief  stockholder  of  the  com- 
pany), makes  It  necessary  that  the  board  oC 
directors  should  be  fully  advised  of  the  busi- 
ness conducted  by  the  agent  of  the  company; 
that  the  company  controlled  by  F.  Eugene 
Sloan  has  been  called  upon  by  the  plaintiff, 
both  as  a  stodcholder  and  as  a  director,  ta 
require  from  its  agent  F.  Eugene  Sloan,  do- 
ing business  as  F.  B.  Sloan  ft  Co.,  an  account- 
ing, but  this  the  company  has  refused  to  do; 
that  this  refusal  is  due  to  improper  and 
fraudulent  motives,  and  is  based  upon  the 
fact  that  the  agent,  and  the  president,  sec- 
retary, and  treasurer  of  the  company  are 
one  and  the  same  penMn.  The  bill  farther 
charges  that  the  action  of  the  defendants 
tiereln,  and  of  the  majority  of  the  directors 
of  the  company,  Is  fraudulent,  oppressive^ 
and  In  violation  of  his  legal  rights.  The 
prayer  of  the  bill  Is,  first,  that  the  defend- 
ant F.  Bngene  Sloan,  trading  as  Frank  B. 
Sloan  ft  Co.,  be  required,  as  ag«it,  to  ren- 
der to  'Uie  Norris  Sash  Pulley  Company  a 
full  and  detailed  report  and  account  of  his 
transactions  as  such  agent,  accompanied  with 
all  vouchers,  etc.,  relating  to  such  transac- 
tions; second,  that  the  defendant  the  Norris 
Sash  Pulley  Company  may  be  required  here- 
after at  proper  times  to  exact  of  Its  agent 
such  due  and  proper  accounts,  and  then  fol- 
lows the  nsnal  prayer  for  general  relief. 

T1>e  defendant  Frank  B.  Sloan  ft  Co.  de- 
amrred  to  the  amended  bill,  based  upon  the 
foUowlng  grounds:  (1)  That  the  court  lacks 
jurisdiction,  becaose  to  grant  the  relief 
prayed  would  InvolTS  Interfereooe  with  iliih. 
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Internal  management  of  a  foreign  coipoia- 
tion,  the  Norrls  Sash  Pulley  Oompany;  (2) 
diat  the  plaintiff  has  not  stated  In  bis  bill 
such  a  case  as  entitles  blm  to  any  relief  In 
equity  against  this  defendant;  (3)  and  for 
other  causes  to  be  assigned  at  the  hearing. 
We  have  set  ont  the  averments  In  the  bill, 
which  cover  13  pages  of  the  record,  in  greater 
detail  than  usual,  so  as  It  may  clearly  ap- 
pear what  are  the  real  questions  involved  on 
this  appeal  between  the  parties,  and  we  will 
now  proceed  to  consider  them:  The  relief 
sought  under  the  second  (b)  prayer  of  tlie 
bill,  that  the  Norrls  Sash  Pulley  Company  be 
required  hereafter  to  exact  of  its  agents  a 
proper  accounting,  Is  not  urged  In  this  court; 
It  being  practically  conceded  by  the  appel- 
lee that  this  prayer  of  tbe  bill  would  be 
beyond  the  Jurisdiction  of  tbe  court,  and 
within  the  mle  relating  to  the  internal  man- 
agement of  a  foreign  corporation.  Gmidon 
V.  Mutual  Reserve  Fund  Ass'n,  89  Md.  99,  42 
Atl.  944,  44  L.  R.  A.  149,  73  Am.  St  Rep.  1S9. 
The  real  and  substantial  question  presented 
on  the  record  Is  whether  the  facts  alleged 
la  the  bill  and  admitted  by  tbe  demurrer  to 
be  true  entitled  the  plaintiff  to  the  relief, 
under  the  first  (a)  prayer  of  the  bill;  and 
that  is,  that  tbe  agent,  F.  Eugene  Sloan,  be 
required  to  account  to  the  company,  Its  prin- 
cipal, and  that  the  plaintiff  be  permitted  to 
inspect  the  books  of  the  corporation.  There 
can  be  no  question,  it  seems  to  us,  that  a 
court  of  equity  has  Jurisdiction  to  require 
a  factor  or  agent  to  account  to  his  principal 
upon  the  allegationB  set  out  iu  this  bill. 
Welhenmayer  v.  Bitnor,  88  Md.  331,  42  Ati. 
246,  40  L.  R.  A.  446.  In  this  case,  tbe  com- 
pany, of  which  the  plaintiff  is  a  stockholder 
and  director,  refused,  upon  demand,  to  re- 
quire the  accounting,  and  tbe  relief  is  asked 
by  the  plaintiff,  on  behalf  of  tbe  company. 

The  rule  la  stated  in  Bootb  v.  Robinson, 
65  Md.  438,  to  be,  that  the  proper  and  pri- 
mary party  to  call  the  directors  to  an  ac- 
count, for  fraud  or  breaches  of  trust  in  the 
managem«it  of  tbe  affairs -of  tbe  corporation, 
is  the  corporation  itself.  But  to  enable  a 
shareholder,  either  for  himself  alone,  or  for 
himself  and  others,  to  maintain  a  bill  against 
directors  for  sucb  fraiid  or  breaches  of  trust, 
he  must  allege  and  show;  not  only  the  viola- 
tions of  duty  or  breaches  of  trust  on  tbe  part 
of  the  directors,  but  that  be,  as  stockholder, 
has  been  damnified  thereby,  and  that  the  cor- 
poration has  failed  or  refused  to  take  the 
proper  steps  for  the  redress  of  the  wrong. 
In  tbe  case  at  bar,  tbe  bill  distinctly  avers 
that  tbe  refusal  of  the  company  to  take  tbe 
steps  required  is  due  to  Improper  and  fraud- 
ulent motives,  and  is  based  upon  the  fact  that 
the  agent,  the  president,  secretary,  treasurer, 
and  majority  stockholder,  and  majority  di- 
rector, are  one  and  the  same  individual,  and 
that  tbe  action  of  the  defendants,  and  of  the 
majority  of  tbe  directors  of  the  company.  Is 
frnudnlent,  oppressive,  and  In  violation  of  his 
legal  duties.    In  DuPuy  v.  Tennlnal  Com- 


pany, 82  Md.  408,  83  Atl.  889,  84  AfL  910,  It 
is  distinctly  held  that  when  the  acts  of  the 
officers  of  a  corporation  are  fraudulent,  il- 
legal and  ultra  vires,  any  stockholder  is  en- 
titled to  ask  for  the  protection  of  a  court  of 
equity.  8  Pomeroy  Equity  Juris,  p.  2124; 
Shaw  V.  Davis,  78  Md.  308,  28  AtL  619,  23 
L.  R.  A.  294;  Bondtv.  Gray  Imp.  Co.,  102  Md. 
426,  62  Atl.  827.  These  principles  are  well 
settled  la  this  state  and  elsewhere,  and  the 
reasons  on  which  they  rest  are  so  fully  stated 
In  the  adjudicated  cases  as  to  need  no  fur- 
ther comment  here.  But  it  Is  urged  upon  the 
part  of  the  appellant  that  the  pulley  com- 
pany is  a  foreign  corporation  organized  un- 
der tbe  laws  of  tbe  state  of  West  Virginia, 
and  the  courts  of  this  state  have  no  Juris- 
diction over  any  case  whatsoever  that  In- 
volves the  Internal  management  of  a  foreign 
corporation. 

In  answer  to  this  contention.  It  can  be  said, 
that  the  plaintiff  abandons  the  relief  sought 
by  him  under  the  second  (b)  prayer  of  his 
bin,  and  rests  his  case  upon  the  first  (a) 
prayer,  which  asks  on  behalf  of  the  corpo- 
ration, or  that  the  corporation  Itself  require 
an  accounting  from  its  agent,  who  has  charge 
of  tbe  entire  business  of  the  company.  The 
corporation  Is  composed  entirely  of  citizens 
of  Maryland,  and  Its  business  appears  to  be 
conducted  within  the  state.  Tbe  agent,  F. 
Eugene  Sloan,  Is  a  resldoit  of  the  state,  and 
his  firm  Is  a  Maryland  company,  so  tbe  suit 
could  only  be  brought  in  the  Jurisdiction 
where  tbe  defendant  from  whom  the  account- 
ing is  desired  resides,  and  where  he  is  sub- 
ject to  process.  It  is  clear,  If  tbe  corpora- 
tion had  brought  the  suit  against  Its  agent, 
a  resident  of  Maryland,  the  court  would  have 
Jurisdiction  to  entertain  the  bill,  and  we  do 
not  therefore  see  upon  what  ground  the  Ju- 
risdiction of  the  court  to  entertain  this  suit 
can  be  questioned.  In  Ernst  v.  Rutherford, 
38  App.  Div.  388,  66  N.  T.  Supp.  403,  it  l8 
said:  The  right  of  the  plaintiffs,  as  stock- 
holders, to  compel  a  restoration  by  the  of- 
ficers of  tbe  corporation  is  coextensive  with 
the  right  of  the  corporation  Itself.  Surely 
the  coiporation  would  not  be  confined  to  tbe 
courtft  of  the  state  which  created  it,  but 
could  pursue  its  officers  in  whatever  Jurisdic- 
tion It  might  find  them;  otherwise  it  would 
be  ronedlless,  if  those  officers  remained  with- 
out tbe  state.  If  tbe  corporation  could  re- 
voke the  relief,  In  this  Jurisdiction,  the  plain- 
tiff, as  stockholder  and  director,  can  institute 
and  maintain  such  a  suit  The  rationale  of 
the  rulejs  thus  stated  by  Mr.  Pomeroy  in  bis 
work  on  Equity  Jurisprudence,  vol.  3,  §  1095. 
The  stockholder  does  not  bring  such  a  suit 
because  his  rights  bave  been  directly  violated, 
or  because  the  cause  of  action  is  his,  or  be- 
cause be  Is  entitled  to  tbe  relief  sought;  he  Is 
permitted  to  sue  In  this  manner  simply  in 
order  to  set  In  motion  the  Judicial  machinery 
of  the  court  The  stockholder,  either  individ- 
ually or  as  tbe  representative  of  the  class. 

may  commence  the  suit,  and  m^j;  ^p^^^iiite 
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It  to  Judgment;  but  In  erery  otber  respect 
the  actioq  is  the  ordinary  one  brought  by  the 
corporation,  it  is  maintained  directly  for  the 
benefit  of  the  corporation,  and  the  final  relief 
when  obtained  belongs  to  the  corporation, 
and  not  to  the  stockholder  plaintlS.  There 
is  nothing  In  this  view  that  conflicts  with 
the  cases  relied  ui)on  by  the  appellant  in  his 
brieCi  Those  cases  are  very  different  from 
this.  They  rest  i^Mn  dissimilar  facts  and 
the  application  of  different  legal  principles. 

It  Is  also  contended  that  the  suit  cannot 
be  maintained  because  the  plaintiff  is  a  mi- 
nority stockholder,  and,  as  such,  cannot  in- 
voke the  interposition  of  a  court  of  equity. 
The  cases  of  Shaw  v.  Davis,  78  Md.  SOS,  28 
AtL  619,  23  L.  R.  A.  294,  and  Bond  v.  Gray 
Imp.  Co..  102  Md.  426,  62  Atl.  827,  ore  relied 
upon  to  sustain  this  well-settled  proposition. 
It  appears,  however,  in  the  case  "now  before 
OS,  that  the  bill  distinctly  charges  that  the 
refusal  of  the  company  to  act  Is  due  to  im- 
proper and  fraudulent  motives,  and  the  ac- 
tion of  the  defendants,  and  of  the  majority 
of  the  directors  of  the  company,  Is  fraudu- 
loit,  oppressive,  and  In  violation  of  his  legal 
rights.  It  also  alleges  that  the  defendant  is 
the  managing  agent  of  the  corporation,  who 
conducts  the  entire  business  of  buying,  manu- 
facturing, and  selling,  and  turns  over  to  the 
company  the  net  profits,  less  his  commissions ; 
that  this  agent  is  also  the  president,  the 
secretary,  the  treasurer,  majority  stockhold- 
er, and  majority  director  of  the  Puily  Sash 
Company;  the  company,  who  Is  F.  Eugene 
Sloan,  has  refused  upon  demand  of  a  stock- 
holder and  director  to  require  Sloan,  as 
agait,  to  render  an  account  as  such  agent  to 
the  company,  of  the  business  of  the  corpo- 
ration. These  allegations  are  admitted  by 
the  demurm  to  be  true^  but  it  is  denied  that 
the  plaintiff  is  entitled  to  any  relief.  We 
fully  agree  with  the  court  below  In  the  state- 
ment that  the  effect  of  allowing  the  validity 
of  such  a  defense  in  a  case  like  this  would 
be  to  declare  that,  if  In  any  corporation,  one 
man  can  obtain  control  of  a  majority  of  the 
stock,  he  may  appoint  himself  agent,  carry 
on  the  entire  business  of  the  corporation,  and 
render  only  such  accounts  as  he,  in  his  capac- 
ity of  tiie  majority  holder  of  the  corporate 
stock,  may  require  from  himself  In  his  ca- 
pacity of  agent.  The  allegations  of  the  bill. 
In  this  case,  we  think,  are  sufDclentiy  clear 
and  definite  to  sustain  the  court  below  in 
overruling  the  defendant's  demurrer,  and  re- 
quiring an  answer  on  the  part  of  the  appel- 
lant. The  acts  complained  of  are  charged  to 
be  both  fraudnlott  and  Illegal,  and  If  they 
can  be  established,  and  shown  to  be  true, 
would  entitle  the  plaintiff  to  the  relief  asked. 
Bond  V.  Gray,  102  Md.  426,  62  Atl.  827; 
Welhenmayer  v.  BItner,  88  Md.  325,  42  Atl. 
245,  46  L.  R.  A.  446. 

For  the  reasons  stated,  the  order  of  the 
circuit  court  of  Baltimore  City  wlU  be  af- 
firmed, with  costs. 

Order  affirmed,  with  costs. 


OH  lU.  MB) 
DICK  et  al.  ▼.  BIDDLS3  BROS. 
(Court  of  Appeals  of  Maryland.     March  1, 1907.) 

1.  EviD£RCK  —  Best  and  Seoordabx  —  Con- 
TENTS  OF  WsiTiNa  —  Admibsibilitt. 

In  an  action  for  a  balance  due  on  a  con- 
tract, where  it  was  shown  that  a  proposal  from 
plaintiff,  made  out  by  the  witness,  had  been  re- 
ceived and  accepted  by  one  of  the  defendants, 
who  declined  to  produce  it  in  response  to  a  writ- 
ten notice,  plaintiff  was  properly  allowed  to 
show  by  the  witness  the  contents  of  the  pro- 
poeal. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence,  U  670,  695-597.] 

2.  Same—Books  or  Account— ADinssiBiLiTi. 

In  an  action  on  a  contract,  evidence  of  en- 
tries contained  in  a  book,  which  purported  to  be 
a  coi>y  of  original  entries  made  by  the  witness 
and  osed  by  him,  not  for  the  purpose  of  aiding 
his  membrv,  but  as  substantive  and  indep^ident 
evidence  of  charges  contained  In  the  bill  of  par- 
ticulars, was  improperly  admitted. 

[Eld.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Bvidence,  H  556,  657.] 

8.  TbIAL  —  iNBIBUCnONS  —  Apflioabiutt 

10  Issues. 

In  an  action  for  a  balance  dne  on  a  con- 
tract, ai^  instruction,  which  failed  to  limit  the 
recovery  for  the  work  done  to  contract  prices, 
as  set  forth  in  the  declaration,  was  erroneous. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46.  Trial,  |i  587-595.] 

4.  Same  — Vebdict  — CoNFOBioTT  to  Plkad- 

INOS. 

Where,  In  an  action  for  a  balance  due  on  a 
contract,  the  jury  found  for  plaintiff  in  a  great- 
er sum  than  that  claimed  in  plaintiff's  bill  of 
particulars,  the  judgment  will  be  reversed. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  46,  Trial,  f  784.] 

6.  CORTHAOTB  — AonONS  — BVIDEHOB— SOTFI- 
OIENCT. 

In  an  action  aKainst  a  husband  and  wife 
for  a  balance  due  on  a  contract,  where  the  only 
evidence  that  the  husband  was  a  party  to-  the 
contract  was  that  his  check  for  $400  was  re- 
ceived by  the  plaintiff  and  credited  on  the  ac- 
count, he  cannot  be  held  liable. 

Appeal  from  Circuit  Court,  Wicomico  Coun- 
ty; Charles  F.  Holland  and  Henry  Lloyd, 
Judges. 

Action  by  BIddle  Bros,  against  Miimfe  Mills 
Dick  and  another.  From  a  Judgment  for 
plaintiff,  defendants  appeal.  Reversed,  oud 
new  trial  ordered. 

Argued  before  BRISCOE,  BOYD,  PBARCB), 
SCHMUCKBR,  BURKE,  and  ROGERS,  JJ. 

F.  Leonard  Walles,  for  appellants.  Elmer 
H.  Walton  and  John  H.  Handy,  for  appellee. 

BURKE,  J.  The  appellees  brought  suit 
against  the  appellants  In  the  circuit  court  for 
Wicomico  county,  and  recovered  a  Judgment 
for  the  sum  of  $336.56,  from  which  this  ap- 
peal was  taken. 

The  declaration  contained  the  common 
counts,  and  three  special  counts.  Two  wit- 
nesses were  produced  on  behalf  of  the  plain- 
tiff, but  no  testimony  was  offered  by  the  de- 
fendants. During  the  course  of  the  trial,  five 
exceptions  were  taken  by  the  defendants, — 
four  to  the  ruling  of  the  court  on  the  admis- 
sibility of  evidence,  and  one  to  the  action  of 
the  court  upon  the  prayers  submitted  by  the 
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respective  parties.    The  foUowinc  Mil  of  par- 
ticulars was  filed  wltb  the  nam: 

Bill  of  Particnlars. 
Salisbury,  Md.,  May  11th,  1905. 
Minnie  Mills  Dick,  and  Frank  M.  Dick,  Her 

Husband,  to  Biddle  Brothers,  Dr. 
May  »-Oct  7,  1904. 

To  plumbing  aa  per  contract (564  OO 

"   gas  piping  houae  as  per  contract 122  00 

"  radiator  in  bathroom  as  per  contract 26  76 

"  extra  for  connecting  rain  spout  to 

"   15  ft  of  4  In.  soil  pipe t  >  80 

"  2  ft  4  in.  bends 80 

"   16  lbs.  of  lead 106 

"  4  liours   time  pluml>er  and  helper 

TEC.  too 


Hay  IS-Oct  7. 

To  extra   tor   gas  piping  tenant 
house: 

To  22  ft  of  1  in.  black  pipe.  8o 1 1  76 

"   32  ft  of  i  in.  black  pipe,  7c 2  24 

"   E8  ft  of  I  In.  black  pipe,  6c S  4S 

"   12  lbs.   nttlngs,   24c 2  88 

"  20  gas  pipe  hooks 40 

"  19  hours'  time  plumber  and  helper 

75c 14  26 


Sept  29— Oct  T. 

To  extra  for  running  gas  pipe  to 
tenant  and  to  barn  and  fitting 
gas  lights  in  barn: 

Toll  in.   galv.  running  screvra |    26 

"   6  lbs.  of  galT.  gas  fittings,  24e 1  44 

162  ft  of  lin.  black  pipe  lOc 16  20 

167  ft  of  I  bUck  pipe,  8c 13  36 

7  ft.  of  }  black  pipe,  7c 49 

26  ft  of  I  black  pipe.  6c 1  GO 


Sept  29. 


••  80. 
"  30. 
~     10. 

Oct     7. 

"      7 

Sept  20. 


Oct     i; 


To  one  day  plumber  and  help- 
er     600 

"  5  hours  time  plumber  60c.  2  60 

••  1  day  labor 160 

**  1  day  plilmber  and  helper  6  00 

"  1  day  plumber 4  00 

"  1  day  labor 1  60 

**  12  hours  time  plumber  and 

helper    1900 

"   9  hours  time  plumber  50c.     4  SO 
"   Car  fares  from   Salisbury 
to  Hebron  and  return,  4 

men  40  cents 1(0 

Car  fare  from  Salisbury  to 
Hebron  and  return,  S 
men  40  cents 1  20 


Hay  It  and  19. 

To  water  pipe  to  poultry  yard: 

88  ft  of  1  in.  galv.  Iron  pipe f  8  80 

1  lx}x4  (n.   galv.  tee 08 

4  i  in.  galv.  ells  .08 32 

1  |x4  In.  galv.  tee 14 

2  f  m.  galv.  nipples 16 

1  }  in.  stop  and  waste 80 

l|ln.   hose  bibb '      86 

14  boi^  time  plumber  and  helper....  10  60 

2  day  time  labor 8  OO 

Ifay  17. 

To  putting  spigot  on  porch  at  ten- 
ant house: 

10  ft  }  in.  galv.  pipe 80 

galv.  tee 08 

galv.   ell 06 

.    _    hose  bibb 80 

2  hours  time  plumber  and  helper 1  60 

Oct  8. 

To  one  set  gas  pipe  testing  tools 10  00 

Oct  4. 1904.    On  this  date  by  Mrs.  Dick's 
request,   I   made  a   trip  to   your 

8 lace  to  repair  leak  in  plumbing. 
<n  arriving  there  I  found  no 
leak.  Some  one.  I  presume,  had 
upset  some  water  on  the  bathroom 
floor.  This  water  followed  piping 
down  to  ceiling.     This  trip  cost 

Horse  hire  1160 

6  hours'  time,  60  cts 2  60 

Oct  6.  On  trip  to  your  farm  as  per 
request  of  Mrs.  Dick  in  Interest  of 
gas  fixtures,  horsa  hire 1160 


lu  n.  f 
II  in. 
1}  in. 
1 1  in. 


226 


tsu 


83  tt 


tin 


16  to 


24.S 


U24 


4(0 


160 
|K0~46 


Credits. 

June  24th,  1904.  By  order  given  Dor- 
man    ft    Smyth 3160  00 

June  30th,  1904.  By  check  from  Hr.  F. 
M.     Dick     400  00  3550  00 

Balance   1300  46 

The  case  was  tried  on  the  24th  of  Septem- 
ber, 1906,  and  it  appears  that  on  the  226.  day 
of  March,  1906,  the  plaintiffs  served  upon  the 
defendants'  attorneys  a  notlcfe  to  produce  at 
the  trial  of  the  cause  the  proposal  submitted 
by  the  plaintiffs,  either  directly  or  Indirectly, 
to  the  defendants  or  either  of  them,  of  the 
work  to  be  done  by  the  plaintiffs  for  the  de- 
fendants, as  set  forth  In  the  bill  of  partic- 
ulars, and  particularly  the  typewritten  pro- 
posal, estimate,  specification,  or  specifications 
submitted  by  the  plaintiffs  to  the  defendants, 
or  either  of  them,  directly  or  indirectly,  for 
the  work  mentioned  in  the  first  three  items 
of  the  bin  of  particulars,  and  set  forth  In 
the  narr.,  filed  herein.  The  proposals  or  spec- 
ifications called  for  were  not  produced  in  re- 
sponse to  the  notice.  At  the  trial  the  court 
permitted  Arthur  Biddle  to  testify: 

(1)  That  he  and  Harry  Biddle  were  part- 
ners, trading  as  "Biddle  Bros.,"  and  were  en- 
gaged in  the  business  of  plumbing,  and  offer- 
ed to  show  that  Minnie  Mills  Dick,  one  of  the 
defendants,  sent  for  him  and  asked  him  to 
furnish  an  estimate  of  cost  for  doing  certain 
plumbing  work  at  her  farm  in  Wicomico  coun- 
ty, and  that,  after  calling  on  U  l-,  he  submit- 
ted a  proposal  to  her  for  the  work  which  she 
desired  to  have  done.  The  written  proposal 
was  produced  and  offered  In  evidence.  It  was 
addressed  to  Mrs.  Dltik,  and  showed  an  offer 
on  the  part  of  the  plalntlfl  to  do  certain  speci- 
fied work  at  her  residence.  The  plumbing 
work,  the  nature  and  character  of  which  were 
specifically  described  In  the  proposal,  was  to 
be  completed  for  $616;  a  radiator  in  the 
bathroom  and  the  necessary  work  in  connec- 
tion therewith  was  to  cost  $26.76;  a  gas  ma- 
chine and  a  gas  pipe  house,  with  about  60 
lights,  was  to  cost  $122.  The  proposal  pro- 
vided for  two  bathrooms.  The  witness  tes- 
tified that,  after  Mrs.  Dick  bad  examined  the 
proposal,  she  wanted  one  of  the  bathrooms 
left  out  but  no  other  changes  were  to  be 
made;  that  he  made  out  a  new  proposal, 
and  took  the  same  to  Samuel  S.  Smyth  for 
the  purpose  of  having  It  sent  to  Mrs.  Dick: 
that  later,  on  the  same  day  on  which  he  had 
delivered  the  new  proposal  to  Smyth,  the 
witness  called  Mrs.  Dick  over  the  phone,  and 
testified  that  he  recognized  her  voice;  that 
be  asked  ber  if  she  had  received  the  new 
proposal,  and  she  said  she  had  received  the 
$564  proposal,  and  told  him  to  go  on  with 
the  work;  that  the  new  proposal  was  for 
the  contract  price  of  $654,  and  the  original 
proposal  (which  had  been  offered  In  evi- 
dence, and  which  witness  stated  had  been 
submitted  to  Mrs.  Dick)  was  precisely  the 
same  as  the  new  proposal  which  he  said 
Mrs.  Dick  had  accepted  over  the  phone,  ex- 
cept the  item  of  one  bathroom,  which  had 
been  eliminated,  an^  vvhlch  bad  thereby^  ^ 
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duced  the  original  contract  price  from  $646 
to  $554.  The  first  special  count  la  based 
npon  tbla  contract  The  defendants  objected 
to  this  evidence,  and,  their  objection  being 
OTemUed,  they  ezceirted,  and  this  constituted 
tbeir  first  bill  of  exceptions. 

(2)  The  witness  then  testified  on  cross-ex- 
amination that  he  did  not  see  the  copy  of 
the  new  proposal  as  made  oat  and  given  to 
Smyth  to  be  sent  to  Mrs.  Dick,  either  before 
or  after  it  was  sent  to  her ;  that  Mrs.  Dicli 
■aid  she  had  received  the  new  proposal,  and 
told  him  to  go  ahead  with  the  woiIe.  The 
defendants  "moved  the  conrt  to  mle  and  ex- 
dude  from  the  Jury  the  proposal  as  offered  In 
evidence  by  the  plaintiffs."  This  motion  the 
court  denied,  and  the  defendants  excepted, 
and  this  constitutes  the  second  bill  of  ex- 
ceptions. 

The  first  and  second  exceptions  may  be 
considered  together,  as  they  involve  substan- 
tially the  same  question.  The  evidence  tend- 
ed to  show  that  the  witness  had  himself 
made  out  the  new  proposal,  and  that  it  had 
been  received  by  Mrs.  Dick,  who  bad  direct- 
ed him  to  proceed  with  the  work ;  and,  she 
having  declined  to  produce  it  in  response  to 
the  written  notice  to  which  we  have  referred, 
the  legal  result  of  its  nonproductlon  was  to 
permit  the  plaintitTs  to  oCCer  secondaiy  evi- 
dence of  Its  contents.  This  they  did  in  the 
way  we  have  mentioned.  As  the  method 
adopted  to  prove  the  contents  of  the  proposal 
was  not  open  to  valid  objections,  and  as  the 
evidence  offered  of  its  contents  was  very 
satisfactory,  the  court  was  right  in  its  ruling 
on  both  objections  to  the  testimony. 

(3)  The  witness  was  then  asked  if  he  had 
done  any  other  work  "for  the  defendant, 
Minnie  Mills  Dick,"  and  be  said  be  had,  and 
that  the  work  done  was  set  out  in  the  bill 
of  particulars.  He  was  then  asked  to  refer 
to  his  books,  and  tell  the  respective  items  on 
which  "Minnie  Mills  Dick  was  Indebted  to 
the  plaintiffs."  The  witness  stated  that  he 
did  not  make  the  entries  in  said  book,  was 
not  present  when  they  were  made,  but  said 
they  were  made  by  bis  bookkeeper  from  the 
original  entries  in  another  book  kept  by  the 
witness,  although  said  witness  testified  to  all 
items  in  said  bill  of  particulars,  and  said  he 
was  present  when  the  work  was  performed, 
and  that  said  entries  had  been  made  in  said 
books  by  the  bookkeeper  from  the  original 
entries  made  by  him,  and  the  witness  had 
himself  compared  the  entries  and  knew  they 
were  correct,  and  had  performed  a  part  of 
all  the  work  himself,  and  knew:  tiiat  the  en- 
tries were  correct,  and  knew  that  the  work 
as  charged  was  correct,  apart  from  said  en- 
tries. To  the  offer  of  the  entries  in  said 
book  in  evidence,  the  defendants  objected, 
and,  their  objection  being  overruled,  and  the 
court  having  permitted  the  entries  in  the 
book  to  be  read  In  evidence,  the  defendants 
excepted,  and  this  constitutes  the  third  bill 
of  exceptions. 

^4)  The  witness  then  testified  that  a«  to  the 


number  of  houm  of  vork  Mb  employSs  had 
Iierformed,  as  charged  in  said  books  and  set 
out  in  the  aforesaid  bill  of  particulars,  he 
baa  employed  the  men  and  knew  the  time 
they  had  been  employed;  that  he  had  per- 
sonal knowledge  of  all  the  work,  and  knew 
the  time  was  correct,  though  the  said  en* 
tries  were  not  made  by  htm,  and  be  admitted 
he  had  no  knowledge  of  the  correctness  of 
the  exact  number  of  hoiun  of  work  of  some 
of  the  employes,  and  was  not  present,  though 
he  did  know  as  superintendent  of  the  work, 
and  the  time  required  for  the  woi^  that) 
tile  time  charged  is  correct  as  told  and 
given  in  by  said  employes.  To  this  testi« 
mony  the  defendants  objected,  and  the  court 
overruled  their  objection,  and  this  consti- 
tutes their  fourth  exception. 

The  third  and  fourth  exceptions  may  also 
be  considered  together.  They  relate  to  the 
Introduction  in  evidence  of  the  entries  conr 
talned  in  a  book  produced  by  Arthur  Blddle, 
one  of  the  plaintiffs.  The  book  purported  to 
be  a  copy  of  certain  original  entries  made  by 
the  witness,  and  was  used  by  him,  not  for 
the  purpose  of  aiding  his  memory,  but  as 
substantive  and  independent  evidence  of 
charges  contained  in  the  bill  of  partlculank 
The  circumstances  under  which  the  entries 
in  such  a  book  may  be  used,  and  the  purposes 
to  which  they  may  be  used,  have  been  stated 
in  a  number  of  cases  in  this  court,  among 
which  are  the  cases  of  Bullock  v.  Hunter, 
44  Md.  416,  Owens  v.  State,  67  Md.  807,  10 
.  Ati.  210,  302,  and  Stalllngs  v.  Gottschalk,  77 
Md.  429,  26  Ati.  624.  The  facts  embraced  in 
these  exceptions,  as  hereinbefore  set  out,  do 
not  bring  the  offer  within  the  authority  of 
those  cases  so  as  to  make  the  entries  evidencs 
in  such  a  way  as  was  done  In  this  case, 

(6)  The  witness  further  testified  that  Minnie 
Mills  Dick  ace^ted  the  work,  and  that  there 
was  a  balance  of  $300.45  still  owing,  and  on 
cross-examination  he  testified  that  he  never 
had  any  conversation  with  the  defendant 
Frank  M.  Dick,  the  husband  of  Minnie  Mills 
Dick,  in  regard  to  said  contract,  or  the  work 
done  or  the  materials  furnished  either  before 
or  after  the  said  contract  and  the  doing  of 
said  work ;  but  that  the  payment  of  $400  on 
the  30th  day  of  June,  1904,  had  been  made  by 
the  said  Frank  M.  Dick.  The  record  then 
states  that  the  plaintiffs  called  a  competent 
witness,  who  testified  that  he  did  a  part  of 
the  work  testified  to  by  Mr.  Biddle,  and,  aft- 
er the  same  was  completed,  he  went  over  the 
premises  with  MrsL  Dick,  and  that  she  made 
no  objections  to  the  work,  except  some  trifling 
defect,  whldi  be  remedied.  At  the  close  of 
the  testimony,  the  plaintiffs  offered  one 
prayer,  which  was  granted,  and  the  defend- 
ants sabmitted  nine  prayers,  all  of  which 
were  by  the  conrt  refused.  To  this  action  of 
the  court,  the  defendants  excepted,  and  this 
constitutes  the  fifth  bill  of  exceptions. 

By  the  plaintiffs'  prayer  the  jury  were  told 
that  If  they  found  from  the  evidence  that  the 
plaintiffs  were  employed  by  the  defendant^  or 
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either  of  them,  to  do  the  woiic  and  furnish 
the  materials  mentioiied  In  the  narr.  and  ac- 
companying bill  of  particulars,  and  did  per- 
form said  work  and  furnish  said  materials, 
and  further  And  the  same,  aft»  being  so 
done  and  furnished,  were  accepted  by  the 
defendants,  then  their  verdict  must  be  for 
the  plaintiffs,  and  if  they  flsd  that  after  the 
work  was  all  finished  and  completed,  and  ma- 
terials furnished,  the  defendant  Minnie  Mills 
Dick  went  over  the  work  with  an  employ^  of 
the  plaintiff,  and  examined  the  same,  and 
made  no  objection  toi  the  same,  except  a 
trifling  defect,  which  was  remedied  on  the 
spot  by  said  employe  and  occupied  the  same 
without  objection  to  the  said  work  and  ma- 
terials, and  that  they  may  consider  that  fact 
with  the  other  evidence  In  the  case  in  deter- 
mining an  acceptance  on  the  part  of  said  de- 
fendants, and  if  they  find  for  the  plaintiff 
their  verdict  must  be  for  snch  sum  as  the 
evidence  will  satisfy  them  the  plaintiffs  are 
entitled  for  the  services  rendered  and  ma- 
terials furnished,  together  with  Interest,  if 
any,  as  the  Jury  may  believe  the  plaintiffs  are 
entitled  to. 

The  defendants'  first,  second,  and  third 
prayers  asserted  that  there  was  no  evidence 
in  the  case  legally  sufficient  to  entitle  the 
plaintiffs  to  recover  against  both  defendants 
under  either  of  the  special  counts  of  the  dec- 
laration; and  the  fourth  prayer  asserted 
that  there  was  no  evidence  legally  sufficient, 
under  the  pleadings  and  evidence,  to  en- 
title the  plaintiffs  to  recover  against  EYank 
M.  Dick;  and  the  fifth  prayer,  that  there 
was  no  l^ally  snffldent  evidence  to  entitle 
the  plaintiffs  to  recover  under  the  -common 
counts.  The  defendants'  sixth,  seventh, 
eighth,  and  ninth  prayers  asked  the  court  to 
instruct  the  Jury  that  there  was  no  evidence 
legally  sufficient  to  entitle  the  plaintiffs  to 
recover  for  the  Items  of  extra  work  specifical- 
ly mentioned  in  each  of  those  prayers. 

The  plaintiffs'  prayer  was  bad,  and  riionld 
have  been  refused.  It  failed  to  limit  the  re- 
covery, for  the  work  done  under  the  special 
contract,  to  the  contract  prices  as  set  forth  in 
the  eighth,  ninth,  and  tenth  counts  of  the  dec- 
laration, and,  since  the  Jury  found  for  a 
greater  sum  than  that  claimed  In  the  bill  of 
particulars,  the  Judgment  for  this  reason 
alone  must  be  reversed.  A  like  prayer,  under 
a  very  similar  state  of  facts  as  that  contain- 
ed in  this  record,  was  declared  wrong  in  the 
case  of  Walsh  v.  Seuvef,  86  Md.  240,  86  Atl. 
817,  38  Atl.  938.  We  do  not  find  In  this  rec- 
ord any  evidence  whatever  upon  which  Frank 
M.  Dick  can  be  held  liable  upon  the  causes  of 
action  sued  on.  According  to  the  plaintiffs' 
evidence,  the  property  was  owned  by  Mrs. 
Dick,  the  proposal  for  the  work  was  made  to 
Mrs.  Dick,  the  contract  was  made  with'  her, 
she  alone  accepted  It,  and  no  communication 
of  any  kind  passed  between  the  plaintiffs  and 
Frank  M.  Dick  either  before  or  after  the  mak- 
ing of  the  contract  With  Mrs.  Dick,  or  dur- 
ing the  course  of  the  work,  and  no  charge  was 


made  against  him  by  the  plalntUIs,  and  no  ac- 
count was  ever  rendered  to  him.  There  is  ab- 
solutely nothing  In  the  case  to  fix  a  liability 
upon  him.  The  mere  fact  that  it  appears 
from  the  bill  of  particulars,  and  by  the  testi- 
mony of  Arthur  Blddle,  that  on  June  80, 1004, 
a  check  of  F.  M.  Dick  for  $400  was  received 
by  the  plaintiffs,  and  credited  upon  the  ac- 
count, is  wlwlly  Insufficient  in  an  action  of 
this  nature  to  impose  a  liability  upon  him.  In 
Hand  V.  Bvans  Marble  Co.,  88  Md.  22C,  40 
AtL  899,  Judge  Pearce  announced  the  prin- 
ciple, which  we  think  controls  this  branch  of 
the  case:  "The  general  rule  has  long  -been 
established  that:  'One  who  Is  not  a  party  to 
a  contract  cannot  be  included  in  the  rights 
and  liabilities  which  the  contract  creates,  so 
as  to  enable  him  to  sue,  or  be  sued  thereon.' 
A  man  cannot  incur  liabilities,  and,  again,  a 
man  cannot  acquire  rights,  from  a  contract 
to  which  he  Is  not  a  party."  We  therefore 
think  that,  upon  the  evidence  contained  in 
this  record,  the  defendants'  first,  second, 
third,  and  fourth  prayers,  which  asserted 
that  there  was  no  legally  sufficient  evidence- 
to  hold  Frank  M.  Dick  liable  for  the  bill  sued 
on,  should  have  been  granted. 

There  was  no  error  in  refusing  the  other 
prayers  of  the  defendants,  as  there  was  evi- 
dence In  the  case  tending  to  show  Mrs.  Dick's 
liability  for  the  extra  work  charged,  and  for 
which  the  plaintiffs  could  have  recovered  un- 
der the  conmum  counts. 

For  the  errors  committed  by  the  court,  in 
its  rulings  upon  the  third,  fourth,  and  fifth 
exceptions,  the  Judgment  must  be  reversed. 

Judgment  reversed,  with  costs,  and  new 
trial  awarded. 


(106  Md.  so<> 


CAIN  V.  SHXJTT. 


(Court  of  Appeals  of  Maryland.     March  1, 
1907.) 

1.  SLARDEB— MeARINQ   of   SlANDKBOUS   IiAN> 

OX7AGK  —  Question  fob  Jtjbt. 

In  slander  for  calling  plaintiff  a  liar  and 
a  thief,  the  evidence  tbowed  that  plaintiff  and 
defendant  had  a  dispute  over  bills  for  good» 
sold  by  defendant  to  plaintiff,  and  that  defend- 
ant in  his  store,  while  disputing  with  plaintiff, 
called  him  a  thief  and  a  liar.  There  was  noth- 
ing to  show  that  the  bystanders  hearing  the 
words  knew  the  nature  of  the  dispute.  Defend- 
ant before  the  trial  and  after  suit  brought 
stated  in  the  presence  of  a  third  person  that  he- 
had  called  plaintiff  a  liar  and  a  thief,  and  could 
prove  it.  Hdd,  that  the  question  whether  de- 
fendant used  tlie  language  as  imputing  a  crime 
to  plaintiff  and  was  so  understood  by  the  by- 
standers was'  for  the  jury. 

[Ed.  Ndte;— For  cases  in  point,  see  Cent.  Dig;. 
vol.  32,  Libel  and  Slander,  §{  3S7,  358.] 

2.  Sakb— Malice— Evidence. 

In  slander,  the  jury  may  consider  a  sub- 
sequent repetition  of  the  slanderous  words  in 
determining  the  presence  of  malice  in  sneaking 
the  words  at  the  time  charged  in  the  declara- 
tion. 

[Ed.  Note.— For  cases  In  point,  see  OenL  Dig. 
vol.  32,  Libel  and  S-lander,  f§  28&-288.1 

Appeal  from  Baltimore  City  Court;    Dan'l 
Glrand  Wright,  Judge. 
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Action  by  Thomas  Cain  against  William 
'Shntt.  From  a  Judgment  for  defendant, 
plaintiff  appeals.  Reversed  and  remanded 
for  new  trial. 

Argued  before  BRISCOE,  BOYD,  BBRKEi, 
8GHMUCKER,  PBARCB,  and  ROGERS,  JJ. 

Arthur  U  Jackson,  for  appellant 

SCHMUCKBR,  J.  The  appellant  sned  the 
appellee  in  tbe  Baltimore  city  court  for  slan- 
der. The  declaration  contained  but  one  count 
It  avMTed  that  the  defoidant  on  a  day  namr 
ed,  at  No.  608  East  Baltimore  street  in  the 
cll7  ot  Baltimore,  falsely  and  maliciously 
spoke  and  published  of  and  concerning  the 
plaintiff  the  words  following;  that  is  to  say: 
"Ton  are  a  thief,"  "You  are  a  beat"  "You 
are  a  liar,"  and  "You  are  a  dead  beat"  The 
defendant  pleaded  not  guilty. 

On  the  trial  of  the  case  at  the  close  of  the 
plaintiff's  evidence  the  court  granted  the  fol- 
lowing prayer  offered  by  tbe  defendant:  "It 
appearing  from  the  plalntllTs  own  testimony 
that  the  language  alleged  to  have  been  used 
by  the  defendant  was  not  used  aa  Imputing 
a  crime  to  the  plaintiff,  and  could  not  have 
been  bo  understood  by  the  bystanders,  the 
verdict  must  be  for  the  defendant"  The 
Jury  thereupon  under  the  court's  direction 
rendered  a  verdict  for  the  defendant,  and  a 
Judgment  was  entered  thereon  from  which 
the  present  appeal  was  taken.  Tbe  plaintiff 
at  the  trial,  after  stating  that  there  had  been 
a  dispute  of  about  two  years  standing  be- 
tween him  and  the  defendant  over  the  bill 
for  some  goods  purchased  by  him  from  tbe 
latter,  testified  as  follows:  "I  came  to  Bal- 
timore and  brought  his  oil  can  back  that  he 
loaned  me  to  take  tbe  oil  in.  I  brought  that 
can  ba(^,  and  asked  him  how  much  money 
did  I  owe  him.  He  said,  'You  know.'  I  said, 
'I  don't  owe  you  for  the  oil.'  He  said,  'Yes; 
you  do.'  I  said,  'I  do  not'  He  said,  'You 
know  devilish  well  you  do.'  He  said,  'Yon 
are  a  thief.'  I  said,  'No,  sir;  I  am  no  thief.* 
He  said,  'You  are,  you  are,  a  beat'  I  said, 
'No,  sir;  I  am  no  beat'  He  said,  'You  are  a 
liar;  and,  not  (mly  that  yon  are  a  dead 
beat'  He  repeated  those  words  several 
times,  and  I  contradicted  him  several  times 
that  I  was  no  beat  and  no  thief."  A  Mr. 
Hopwood  at  that  Juncture  came  In  to  the 
store,  and,  according  to  the  plaintiff's  ac- 
count, the  defendant  having  gone  back  of  tbe 
counter  commenced  to  tell  Hi^wood  that  tbe 
plaintiff  had  come  in  there  to  beat  him 
out  of  some  money,  whereupon  the  plaintiff 
stepped  np  to  him,  and  said:  "No;  I  am 
not  trying  to  beat  him  out  of  any  money. 
I  am  trying  to  explain  that  I  had  already 
paid  him  for  the  oil.  He  said,  'Yon  are  a 
liar,'  "Yoa  are  a  thief,'  and  he  repeated  it 
right  over  again  before  Mr.  Hopwood,  and 
then  I  walked  out"  The  plaintiff  further 
testified  that,  when  the  defendant  applied  to 
him  the  language  complained  of,  there  were 
in  the  store  besides  Mr.  Hopwood  a  young 
clerk,  about  15  or  16  years  old,  and  also  a 


gentleman,  about  55  or  66  years  old,  neittaer 
of  whom  were  per8(mally  known  to  the  plain- 
tiff. 

Upon  cross-ezaminatfon  the  plaintiff  said 
that  the  defendant  was  angry  and  acted  very 
ugly  when  applying  the  objectionable  epi- 
thets to  him;  and  he  answered,  "Yes,"  to  the 
question  whether  the  language  used  by  the 
defendant  did  not  relate  to  tbe  transaction 
of  the  nonpayment  of  the  bill.  The  plaintiff 
m  redirect  examination  testified  that  on  the 
second  day  before  the  one  on  which  the  case 
was  tried  he  was  standing  In  the  courthouse 
by  the  side  of  bla  counsel,  who  was  engaged 
in  conversation  with  Mr.  B.  T.  6111  of  the 
defendant's  counsel,  when  the  defendant 
came  up  and  said:  "I  am  your.  man.  You 
have  no  case.  I  called  him  a  liar  and  a  thief, 
and  I  can  prove  it"  Mr.  QUI  was  put  upon 
the  stand  by  tbe  plaintiff,  and  fully  corrob- 
orated his  account  of  what  the  defendant  had 
Bald  at  the  interview  in  tbe  courthouse. 
With  this  evidence  In  the  case  we  think  the 
oonrt  below  erred  in  taking  the  case  from 
the  Jury.  There  was  clehr  proof  of  the  ap- 
plication by  tbe  defendant  to  tbe  plaintiff 
of  an  epithet  actionable  per  se  at  the  Inter- 
view In  the  store  (n  the  presence  of  three 
other  persons  and  of  the  repetition  of  the 
same  expressions  In  the  courthouse,  accompa- 
nied by  the  assertion  that  he  could  prove 
their  truth,  hi  the  presence  of  the  counsel 
for  both  parties.  There  was  evidence  from 
which  a  Jury  might  have  concluded  that  the 
slanderous  words  used  In  the  Interview  at  tbe 
store  were  uttered  in  heat,  and  not  wantonly 
or  through  spite  or  hatred,  or  even  under 
fluch  circumstances  as  to  indicate,  to  persona 
fully  Informed  of  the  occasion  of  their  utter- 
ance an  Intention  to  In^ute  to  the  plaintiff 
tbe  commission  of  theft.  But  no  such  miti- 
gating conditions  attach  to  the  voluntary  and 
unprovoked  repetition,  at  the  interview  at  the 
courthouse,  of  the  same  charges  accompanied 
by  an  assertion  of  an  ability  to  prove  them; 
nor  does  It  appear  that  the  clerk  or  the  gen- 
tieman  who  stood  by  the  stove  at  the  inter- 
view in  the  defendant's  store  had  such  knowl- 
edge of  the  circumstances  under  which,  the 
slanderous  words  were  uttered  as  to  know  that 
the  defendant  did  not  Intend  to  impute  to 
the  plalntilt  tbe  commission  of  a  crime.  The 
mere  fact  that  those  two  perswis  were  pres- 
ent in  the  store  of  the  defendant  whoi  he 
uttered  the  slanderous  words,  without  proof 
that  their  position  was  such  that  they  must 
have  heard  the  entire  conversation  between 
the  plaintiff  and  defendant  and  that  they 
were  familiar  with  the  nature  of  the  dispute 
between  them,  did  not  Justify  the  court  In  in- 
structing the  Jury  that  the  defendant's  lan- 
guage could  not  have  been  understood  by  the 
bystanders  as  Imputing  a  crime  to  the  plain- 
tiff. 

Tbe  Jury  were  also  entitled  to  «mslder  the 
repetition  of  the  slanderous  words  by  the  de- 
fendant at  the  Interview  la  the  courthouse,^ 
mentioned  in  the  testimony,  In  determlulac^ 
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the  presence  or  absence  of  malice  of  tbe  de- 
fendant In  q)eaklng  the  words  laid  In  the  dec- 
laration. This  would  have  been  tme,  even  If 
tbe  words  laid  In  the  declaration  bad  been 
uttered  under  circumstances  of  prlTlleg&  In 
Oarrett  v.  Dldcerson,  19  Md.  418,  this  conrt 
said,  upon  the  authority  of  many  cases  there 
cited:  "Although  the  occasion  may  be  such 
as  to  Justify  the  legal  inference  of  prlTlIege, 
yet  the  Jury  may  look  to  the  words  them- 
selyes,  in  connection  with  other  facts  and 
circumstances  than  those  from  which  the 
privilege  Is  deduced,  In  passing  upon  the  ques- 
tion of  express  malice,  and  evidence  of  any 
other  words  or  acts  having  reference  to  the 
subject-matter  of  the  actionable  words  may 
be  submitted  to  the  Jury  for  the  same  pur- 
pose, whether  such  words  or  acts  were  spoken 
or  done  before  or  after  suit  brought."  The 
same  principle  was  asserted  in  Duvall  v.  Orif- 
fltb,  2  Har.  &  G.  31,  and  Boteler  v.  Bell,  1 
Md.  17&  In  Gambrill  v.  Schooley,  95  Md. 
280,  62  AtL  500,  68  L.  R.  A.  427,  we  said: 
"The  mere  utterance  of  defamatory  words  not 
privileged  may  affotd  no  substantial  evidence 
of  malice  In  fact  They  have  been  spoken 
in  thoughtless,  though  indiscreet,  Jest,  in  un- 
guarded repetition  of  Idle  rumor,  or  in  mo- 
mentary heat,  free  from  real  malice;  but,  If 
It  be  shown  that  similar  words  referring  to 
the  same  subject  have  been  uttered  with 
more  or  less  frequency,  either  before  or  after 
those  charged,  a  presumption  is  created,  vary- 
ing In  strength  with  the  frequency  and  char- 
acter of  such  utterances,  that  the  words 
charged  were  not  merely  malicions  in  law, 
but  ln_  fact"  The  rule  there  announced  is 
In  our"  opinion  applicable  with  especial  force 
to  the  present  case. 

The  judgment  appealed  from  must  be  re- 
versed, and  tbe  case  remanded  for  a  new 
trial. 

Judgment  reversed,  with  costs,  and  new 
trial  awarded. 


(106  Hfl.  90) 

LnCAS  T.  TATIiOR  et  al. 
(Conrt  of  Appeals  of  Maryland.    Feb.  28,  1907.) 

1.  Mabitiue  Liens— Tiub  fob  Filing  Lien 
Claim— Statotobt  Reasons. 

Under  Code  Pub.  Gen.  Laws,  art.  63,  S  44, 
requiring  a  lien  claim  against  a  vessel  to  be 
filed  within  six  months  from  tbe  commence- 
ment of  the  building,  repairing,  equipping,  or 
refitting  of  tbe  same,  a  lien  claim  for  the  in- 
stallation of  an  electric  light  equipment,  begun 
after  the  commencement  of  the  building  of  the 
vessel,  was  properly  filed  within  six  months  from 
the  time  the  work  on  such  equipment  was  com- 
menced. 

2.  8aM»— SUTFICIENCY  OF  CLAIV. 

Under  Code  Pub.  Gen.  Laws,  art  63,  {  44, 
requiring  a  lien  claim  against  a  vessel  for  ma- 
terials furnished  or  work  done  in  building,  re- 
pairing, or  equipping  the  same  to  state,  among 
other  things,  the  place  where  the  tx>at  was  built, 
repaired,  equipped,  or  refitted,  a  lien  claim  stat- 
ing that  the  work  was  done  and  materials  were 
furnished  at  the  instance  and  request  of  a  cer- 
tain sUpbuilding  oompsLaj  in  Baltimore  city 
was  sufficient. 


3.  Same— OwNEBSHip  of  Vessel— Contbaoi^ 

CONSTBtrCTION. 

Under  a  contract  whereby  a  shipbuilding 
company  agreed  to  construct  and  fully  complete, 
on  or  before  a  certain  date,  for  a  steamboat 
company,  a  steamer  at  a  certain  price,  and  pro- 
viding for  the  payment  of  the  purcliase  money 
in  installments  as  the  work  progressed,  the 
steamboat  company  being  entitled  to  have  an 
inspector  present  .in  the  yard  of  the  builder, 
the  last  Installments  of  the  purchase  price  to 
lie  paid  on  completion  of  a  satisfactoiy  trial 
trip  and  within  a  certain  time  after  delivery 
in  accordance  with  the  terms  of  the  contract, 
etc.,  the  ownership  of  the  vessel,  as  respected 
a  lien  for  work  performed  and  material  for- 
nished  in  the  building  thereof,  remained  in  the 
shipbuilding  company,  irrespective  of  the  fact 
that  in  a  supplemental  memorandum  appended 
to  the  contract  the  steamboat  company  was 
several  times  designated  as  the  owner. 

4.  Same— liiKN  Claik— Akendiocrt  of  Pbo- 

CEEDINOB. 

Under  C!ode  Pub.  Gen.  Laws,  art  63,  {  41, 
providing  ttiat  the  article  shall  be  construed  and 
nave  the  same  effect  as  laws  which  give  general 
jurisdiction  or  are  remedial  in  their  nature,  and 
authorizing  the  making  of  proper  amendments 
at  any  time  in  the  proceedings,  commencing 
with  the  claim  or  lien  to  be  filed  and  extending 
to  all  subsequent  proceedings,  where  a  lien  claim 
against  a  vessel  described  a  shipbuilding  com- 
pany as  agents  and  contractors  of  the  vessel 
and  a  steamboat  company  as  its  owner,  an 
amendment  of  proceedings  to  enforce  the  lien, 
describing  the  former  company  as  the  owner 
and  builder,  and  the  latter  company  as  being 
"now  the  owner."  was  properly  permitted,  nei- 
ther the  shipbuilding  company  nor  the  steam- 
boat company  l>eing  prejudiced  thereby,  and  an- 
other defendant  purchasing  the  completed  steam- 
er from  the  steamboat  company  not  averring  in 
its  answer  to  either  the  original  or  amended  bill 
to  enforce  tbe  lien  that  it  purchased  the  boat 
without  notice  of  tbe  lien. 

5.  Sauk  — Methoo  of  Axxndicent  — Suffi- 

OIBNCT. 

The  amendment  was  not  ineffective  because 
no  amended  lien  claim  was  filed  in  the  clerk's 
office,  defendants  not  demurring  to  the  amend- 
ed bill,  or  by  any  form  of  pleading  objecting 
to  the  manner  in  which  the  amendment  had  l>eea 
made,  and,  moreover,  formally  adopting  by  a 
paper  filed  by  them  in  the  case,  as  their  answers 
to  the  amended  bill,  the  ones  which  they  had, 
respectively,  filed  to  the  original  bill. 

6.  Save  —  ExpiBATioN   of  Lien— Statdtobt 
Pbovisions. 

Under  Code  Pub.  (Jen.  Laws,  art  83,  §  46, 

Firoviding  that  a  lien  on  a  vessel  for  materials 
urnished  or  work  done  shall  continne  for  two 
years  from  the  day  on  which  the  lien  claim  is 
filed  and  no  longer,  where  proceedings  are  be- 
gun within  two  years  from  the  filing  of  a  lien 
claim  to  enforce  the  same,  the  lien  does  not  ex- 
pire at  the  end  of  such  two  years,  and  b^ore 
the  filing  of  the  decree. 

Appeal  from  Circuit  C3ourt  No.  2  of  Balti- 
more City ;  Pere  L.  Wlckea,  Judge. 

Bill  by  J.  O.  M.  Lucas  against  Archibald 
H.  Taylor  and  others,  receivers.  Decree 
for  defendants,  and  plaintiff  appeals.  Re- 
versed. 

Argued  before  BRISCOE,  BOYD,  PEARCE. 
SCHMUCKER,  BURKE,  and  ROGERS,  JJ. 

Alexander  Preston,  for  appellant  Arch. 
H.  Taylor  and  Edward  Duffy,  for  appellee. 

SCHMUCKER,  J.  This  Is  an  appeal  from 
a  decree  of  circuit  court  No.  2  of  Baltimore 
city  dismissing  a  bill  filed  by  the  appellants 
for  the  enforcement  of  a  boat  li^i.    The  lien 


Ud.) 


LUCAS  T.  TAYLOR. 


27 


was  claimed  agralnst  the  steamer  Asne  Amn- 
iM,  which  was  built  at  Baltimore  dty  by 
the  Baltimore  ShipbuildinK  &  Dry  Dodc  Com- 
pany under  a  contract  with  the  Weems 
Steamboat  Company.  The  Hen  claim  was 
tor  a  balance  of  $1,764:18  tor  work  done 
and  materlaig  furnished  in  equipping  the 
steamer  with  an  electric  light  plant  at  the 
Instance  of  the  shipbnildlng  company. 

It  appears  from  the  record  that  the  keel 
of  the  steamer  was  laid  on  or  about  January 
2,  1904,  and  the  completed  vessei  was  de- 
livered <»  July  1,  1904,  to  the  Weems  Steam- 
boat Company,  which  paid  in  full  the  con- 
tract price  for  its  construction.  The  formal 
contract  for  building  the  steamer  was  not 
actually  executed  until  11  days  after  the  con- 
struction had  been  commenced,  but  the  terms 
of  the  contract  had  been  agreed  upon.  The 
contract  for  installing  the  electric  light  plant 
<m  the  steamer  was  made  between  the  appel- 
lants and  the  shipbuilding  company  on  April 
19,  1901,  and  the  work  called  for  by  the  con- 
tract was  completed  by  July  1,  1904.  A 
few  changes  or  alterations  were  made  In  some 
of  the  wires  betwe«i  July  1st  and  11th  after 
the  steamer  had  passed  into  the  hands  of  the 
Weems  Steamboat  Company,  and  the  charges 
for  those  alterations  form  part  of  the  lien 
claim.  The  claim  was  filed  in  the  office  of 
the  clerk  of  the  superior  court  on  October  11, 
1904,  which  was  within  six  months  from  the 
commencement  of  the  work  for  which  the  lien 
is  claimed,  but  not  within  that  time  from  the 
laying  of  the  keel  of  the  steamer.  The 
dalm  Is  In  the  usual  form,  and  states  that 
the  work  was  done  and  the  material  furnish- 
ed by  the  appellants  "at  the  Instance  and  re- 
quest of  the  said  Baltimore  Shipbuilding 
&  Dry  Dock  Company  in  said  Baltimore 
Olty."  In  the  claim  as  originally  Bled  the 
{Atlpbulldlng  company  were  described  as 
"agents  and  contractors"  for  the  steamer 
and  the  Weems  Steamboat  Company  as  its 
owner,  but  by  the  amendment  hereinafter 
mentioned  the  former  compan;  was  described 
as  Its  owner  and  builder  and  the  latter  com- 
pany as  being  "now  the  owner."  After  the 
steamer  had  been  completed  and  delivered 
to  the  Weems  Steamboat  Company,  the  ship- 
building company  failed,  and  Its  affairs  were 
by  a  decree  of  the  circuit  court  of  Baltimore 
city  placed  in  the  hands  of  Archibald  H.  Tay- 
lor and  Walter  Ancker,  as  receivers,  and  the 
Weems  Company  sold  the  steamer  to  the 
Maryland,  Delaware  &  Virginia  Railway 
Company.  In  that  situation  of  affairs  the 
present  bill  for  the  enforcement  of  the  Hen 
was  filed  on  February  24,  1904.  The  bill  al- 
leges the  facts  which  we  have  mentioned, 
and  prays  for  a  sale  of  the  steamer  for  the 
satisfaction  of  the  lien.  A  certified  copy  of 
the  Hen  claim  was  filed  with  the  bill  as  an 
exhibit.  All  of  the  defendants  answered  the 
bin.  The  receivers  of  the  Bh.pbullding  com- 
pany and  the  Weems  Steamboat  Company 
In  their  answers  deny  the  validity  of  the  lien, 
but  the  railway  company  states  that  It  has  no 


knowledge  of  the  facts  set  forth  In  the  bill, 
and  neither  admits  nor  denies  them,  but 
demands  proof  of  them.  The  railway  com- 
pany further  states  in  Its  answer  that  it 
has  purchased  the  steamer  Anne  Arundel 
with  all  the  other  property  of  the  Weems 
Steamboat  Company,  but  does  not  aver  that 
It  has  paid  for  the  same  nor  set  up  the  de- 
fense of  being  a  bona  fide  purchase  for  value 
without  notice  of  the  Hen. 

Tne  plaintiffs  took  testimony  proving  tiielr 
contract  with  the  shipbuilding  company  for 
the  installation  of  the  electric  lighting  plant 
on  the  steamer,  the  performance  by  them 
of  the  contract  on  their  part,  that  the  bal- 
ance claimed  of  $1,764.13  of  the  contract 
price  remained  unpaid,  and  that  on  Septem- 
ber 26,  1904,  they  gave  writtai  notice  to  the 
Weems  Steamboat  Company  of  their  inten- 
tion to  claim  a  lien  therefor.  -  The  defendants 
put  in  evidence  the  contract  for  building  the 
steamer  between  the  dilpbullding  company 
and  the  Weems  Steamboat  Company.  It  was 
admitted  that  the  Weems  Steamboat  Com- 
pany paid  to  the  shipbuilding  company  the 
full  contract  price  for  the  construction  of  the 
steamer.  The  learned  Judge  below  filed  no 
opinion  In  the  case,  and  we  are  therefore 
not  Informed  as  to  the  ground  on  which  he 
relied  In  dismissing  the  bill. 

The  reasons  asserted  In  argument  by  the 
appellees  for  denying  the  validity  of  the  ll&k 
claim  were  substantially  as  follows:  That 
the  appellants  were  subcontractors  to  whom 
the  Code  does  not  give  a  Hen  on  boats;  that 
the  Hen  claim  was  not  filed  within  six  months 
from  the  commencement  of  the  building  of 
the  steamer;  that  the  claim  does  not  state 
at  what  place  the  boat  was  built;  that  the 
Weems  Steamboat  Company,  and  not  the. 
shipbuilding  company,  was  the  owner  of  the 
steamer;  that  there  was  no  proper  amend- 
ment of  the  Hen  claim;  and  that  the  Hen, 
if  It  ever  was  valid,  had  expired  by  limita- 
tion at  the  date  of  the  decree.  The  provi- 
sions of  the  Code  of  Public  General  Laws, 
In  reference  to  Hens  on  boats  and  vessels,  are 
found  in  article  68,  relating  to  mechanics' 
Hens.  Section  43  provides  that  all  boats  or 
vessels  of  any  kind  whatsoever  used  or  in- 
tended to  be  used  on  the  Chesapeake  Bay  or 
other  waters  of  this  state,  or  belonging  In 
this  state,  shall  be  subject  to  a  Hen  and  bound 
for  the  payment  thereof  as  preferred  debts 
for  all  debts  due  to  boat  builders,  mechanics, 
etc.,  from  the  owners,  masters,  captains,  or 
other  agents  of  such  boats  or  vessels  for  ma- 
terials furnished  or  work  done  In  the  build- 
ing, repairing,  or  equipping  the  same;  Sec- 
tion 44  requires  the  Hen  claim  to  be  filed 
In  the  office  hi  Baltimore  city  of  the  clerk 
of  the  superior  court  "within  six  months 
from  the  commencement  of  the  building,  re- 
pairing, equipping  or  refitting  of  the  boat  or 
vessel,"  and  provides  that  the  claim  shall 
state,  along  with  other  things,  the  place 
where  the  boat  was  built,  repaired,  equipped 
or   refitted.    Section   46   provides  that   the 
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ilea  on  the  boat  or  Teasel  shall  ccmtlnne  for 
two  years  from  the  day  ob  which  the  lien 
claim  Is  filed,  and  no  longer.  Section  41  pro- 
Tldes  that  article  68  "shall  he  construed  and 
have  the  same  effect  as  laws  which  give 
general  jurisdiction  or  are  remedial  in  their 
nature;  and  such  amendm^itB  shall  from 
time  to  time  and  at  any  time  be  made  in  the 
proceedings,  commencing  with  the  claim'  or 
lien  to  be  filed  and  extending  to  all  sub- 
sequent proceedings  as  may  be  necessary 
and  proper ;  provided  that  the  amount  of  the 
claim  or  lien  filed  shall  not  in  any  case  be 
oUarged."  Gonsidwing  the  objections  urged 
by  the  appellees  against  the  yalldlty  of  the 
lien  claimed  in  this  case,  in  the  order  in 
which  we  have  stated  them,  we  observe  that 
the  question  of  the  right  of  a  subcontractor  to 
a  lien  has  l>eai  eliminated  from  the  case 
by  the  amendment  of  the  proceedings  so  as 
to  treat  the  shipbuilding  company,  for  whom 
the  work  was  done,  as  the  owner  of  the 
vessel. 

We  think  that  the  filing  of  the  Hen  claim 
on  October  11,  1904,  for  the  balance  due  for 
the  installation  of  the  electric  light  equip- 
ment which  was  begun  on  or  after  April  19, 
1904,  was  a  compliance  with  the  requirement 
of  section  44  that  the  Hen  claim  must  be  filed 
"within  six  months  from  the  commencement 
of  the  building,  repairing,  equipping  or  refit- 
ting" of  the  boat  or  vessel.  If  we  were  to 
adopt  the  contention  of  the  appellees  that  all 
boat  liens  against  a  newly  constructed  ves- 
sel must  be  filed  within  six  months  from  the 
commencement  of  its  building,  we  would  not 
only  Ignore  the  language  of  the  statute,  but 
would,  whenever  more  than  six  months  were 
consumed  in  building  a  vessel,  deny  the 
benefit  of  any  lien  at  all  to  such  mechanics 
and  others  as  furnished  labor  or  material  to 
the  vessel  for  that  portion  of  its  building 
which  was  done  after  the  expiration  of  pix 
months  from  the  laying  of  its  keel.  We  also 
think  that  the  lien  claim.  In  stating  that  the 
work  was  done  and  the  materials  were  fur- 
nished "at  the  instance  and  request  of  said 
Baltimore  Shipbuilding  *  Dry  Dock  Com- 
pany in  said  Baltimore  city,"  sufficiently 
compiled  with  the  requirement  of  section  44 
as  to  the  statement  of  "the  place  where"  the 
boat  was  built,  repaired,  equipped,  or  refit- 
ted. Upon  a  proper  construction  of  the  con- 
tract between  the  shipbuilding  company  and 
the  Weems  Steamboat  Company  for  the 
building  of  the  Anne  Arundel  the  former, 
and  not  the  latter  company,  must  be  regard- 
ed as  having  been  the  owner  of  the  steamer 
while  it  was  being  built  The  essential  fea- 
tures of  that  contract,  which  is  too  long  for 
Insertion  here,  are  as  follows:  The  ship- 
building company  agrees  to  construct  and 
fully  complete  on  or  before  the  1st  day  of 
July,  1904,  for  the  Weems  Steamboat  Com- 
pany a  steamer  to  be  a  substantial  duplicate 
of  the  steamer  Potomac  then  owned  by  the 
latter  company.  "The  price  for  said  steamer 
so  constructed  and  ready  for  delivery  within  j 


the  time  aforesaid"  is  fixed  at  f01,5G0,  to  be 
paid  In  Installments  as  set  forth  in  the  con- 
tract The  last  two  Installments  are  stated 
to  be  "eleven  thousand  dollars  ($11,000)  upon 
completion  of  satisfactory  trial  trip;  nine 
thousand  five  hundred  and  sixty  dollars  ($9,- 
560)  within  thirty  (30)  days  after  delivery 
In  accordance  with  the  terms  of  this  contract 
and  accompanying  speciflcatlons  and  the  es- 
tablishment of  the  fact  that  the  speed  and 
carrying  capacity  are  equal  to  those  of  the 
'Potomac.' "  A  memorandum  attached  to  the 
contract  and  signed  by  the  parties  provides, 
among  other  things,  that  the  material  and 
workmanship  of  the  vessel  to  be  constructed 
are  to  be  first  class  and  to  be  satisfactory  to 
the  owner's  Inspector,  who  shall  at  all  times 
have  access  to  the  same.  In  this  supple- 
mental memorandum  the  Weems  Steamboat 
Company  are  described  as  "the  owners." 
The  builder  was  required  by  the  contract  to 
give  a  bond  for  |60,000  for  its  performance. 
There  is  some  conflict  of  authority  as  to 
who  is  to  be  regarded  as  the  owner  of  a  ves- 
sel being  built,  under  a  contract  to  furnish 
both  work  and  materials,  before  her  comple- 
tion and  delivery  to  and  acceptance  by  the 
party  for  whom  she  was  to  be  built  Treat- 
ing the  vessel  merely  as  a  chattel,  its  title 
during  its  manufacture  would  remain  In  its 
manufacturer  until  its  completion,  and  would 
then  pass  by  delivery  to  and  acceptance  by 
the  party  for  whom  it  was  made;  but  in' 
contracts  of  this  class,  like  others,  the  true 
method  of  Interpretation  to  be  followed  is  to 
ascertain  from  the  terms  and  circumstances 
of  the  contract  what  was  the  intention  of 
the  parties  in  making  it  The  English  courts, 
while  upholding  this  rule,  have  shown  a  ten- 
dency to  regard  the  fact  that  the  contract 
price  for  building  a  ship  was  to  be  paid  to 
the  builder  in  installments  as  the  work  pro- 
gressed as  furnishing  strong  evidence  that 
the  title  to  so  much  of  the  ship  as  was  paid 
for  by  each  Installment  was  to  vest  in  the 
vendee  at  the  time  of  the  payment.  Woods 
V.  Russell,  B  6am.  &  Aid.  942;  Clarke  v. 
Spence,  4  Ad.  &  Bl.  448;  Wood  v.  Bell,  5 
EL  &  Bl.  772;  Laldler  v.  Burllnson,  2 
Mees.  &  Wei.  614;  McBaln  v.  Wallace,  L. 
R.  6  App.  Oases  680.  Lord  Campbell  In 
Wood  V.  Bell,  supra,  referring  to  Woods  r. 
Russell  and  Laldler  v.  Burllnson,  supra,  and 
other  earlier  cases,  said:  "Still  it  must  be 
remembered  after  all  that  what  we  have  to 
determine  is  a  question  of  fact,  namely, 
what  upon  a  consideration  of  aU  of  the  cir- 
cimistances  we  believe  to  have  been  the  con- 
tract into  which  the  parties  have  entered." 
No  Maryland  decision  construing  a  ship- 
building contract  of  this  character  has  been 
brought  to  our  notice,  nor  are  we  aware  of 
the  exlst^ce  of  any.  In  Clarkson  v.  Stev- 
ens, 106  D.  S.  BOB,  1  Sup.  Ct  200.  27  L.  Ed. 
139,  the.  SuiNreme  Court  of  the  United  States 
had  occasion  to  pass  upon  and  construe  a 
shipbuilding  contract  containing  many  of  the 
features  of  the  one  now  before  ^i^(b^«f^r 
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to  determine  whetber  tlie  title  to  the  veeael 
while  unfinished  remained  In  the  bnilder  or 
passed  to  the  party  for  whom  It  was  be- 
tns  constmcted.  Under  the  contract  In  that 
case  Stevens  was  to  bnlld  for  the  United 
States  government  a  harbor  defense  vessel 
of  a  specified  character  by  a  certain  data. 
The  goTwnment  was  to  have  an  Inspector  to 
be  admitted  at  all  times  to  Stevens'  shipyard, 
who  shonid  receive,  receipt  for,  and  mark 
with  the  letters  "U.  S."  aU  materials  for  the 
constraction  of  the  veasel,  and  certify  the 
accounts  presented  tberafor.  The  govern- 
ment was  to  pay  a  gross  price  of  $586,717^ 
for  the  vessel,  when  fully  completed  and  do- 
Uvwed  at  the  Navy  Yard  at  Brooklyn  in  con- 
formity with  the  contract,  bnt  payments  to 
the  extent  of  not  exceeding  $600,000  were  to 
be  ,made  on  accomit  as  the  work  progressed 
upon  bills  certified  by  Stevens  and  the  gov- 
ernment inspector,  and  the  balance  was  to 
be  paid  when  the  vessel,  fully  completed  ac- 
cording to  the  contract,  was  delivered  to  the 
government  and  accepted  by  it  In  lieu  of 
other  secnrlty  for  the  faithful  performance 
of  bis  contract,  Stevens  gave  to  the  govern- 
ment a  mortgage  upon  his  shipbuilding  es- 
tablishment. The  Supreme  Court  held  that 
the  title  to  the  unflnlsbed  vessel  remained  in 
Stevens  nntii  its  completion  and  delivery  to 
and  acceptance  by  the  government.  In  ar- 
riving at  its  conclusion  the  court  reviewed 
the  Einglish  doctrine  as  aimonnced  In  the 
cases  which  we  have  cited,  and  referred  to 
the  rule  as  laid  down  by  Lord  Campbell  in 
Wood  V.  Bell,  5  El.  &  Bl.  772,  and  adopted 
by  the  courts  of  Massachusetts  in  Williams 
V.  Jackman,  18  Oray,  614,  and  of  New  York 
In  Andrews  v.  Durant,  11  N.  Y.  36,  82  Am. 
Dec:  65,  and  of  New  Jersey  in  Blllott  v.  Bd- 
wards,  S5  N.  J.  Law,  266,  that,  "under  a 
contract  for  supplying  labor  and  materials 
and  making  a  chattel,  no  property  passes  to 
the  vendee  till  the  chattel  is  completed  and 
delivered  or  ready  for  delivery  This  is  a 
general  rule  of  law.  It  must  prevail  in  all 
cases  unless  a  contrary  Intent  la  expressed 
or  clearly  implied  from  the  terms  of  the 
contract"  After  alluding  to  the  fact  that 
for  a  time  the  English  courts,  following  a 
dictum  in  Woods  v.  Russell,  6  Bam.  &  Aid. 
942,  held  that  a  provislcm  in  such  a  contract 
for  a  payment  of  the  price  in  installmeuts 
fnmlabed  strong  evidence  that  the  title  to 
Bo  much  of  the  vessel  as  was  from  time  to 
time  paid  for  vested  in  the  vendee,  the  Su- 
preme Court  further  say:  "The  courts  of 
this  country  have  not  adopted  any  arbitrary 
rule  of  construction  as  controlling  such  agree- 
ments, bnt  consider  the  question  of  Intent 
open  in  every  case  to  be  determined  upon 
the  terms  of  the  contract,  and  the  circum- 
stances attending  the  transaction."  In  that 
case  it  was  held  that  the  title  to  the  vesBel 
remained  in  Stevens  until  Its  completion,  and 
that,  upon  his  death,  pending  Its  construc- 
tion. It  passed  to  the  residuary  devisee  under 
his  will ;  the  court  saying :    "We  are  of  opin- 


ion that  the  fact  that  advances  were  made 
out  of  tlie  purchase  money  according  to  the. 
contract  for  the  cost  of  the  work  as  it  pro- 
gressed, and  that  the  govemmeant  was  au- 
thorised to  require  the  presence  of  an  agent 
to  join  in  certifying  the  accounts  are  not  con- 
clusive evidence  of  an  intent  that  the  proi>- 
erty  in  the  ship  should  vest  In  the  United 
States  prior  to  final  delivery."  In  reaching 
Its  conclusion,  the  court  laid  stress  upon  the 
fact  that  under  the  terms  of  the  contract  the 
question  of  its  proper  performance  was  in 
effect  reserved  for  determination  until  after 
the  completion  of  the  vessel  as  a  condition  of 
acceptance  and  final  payment  Applying  the 
rule  of  construction  thus  laid  down  by  the 
Supreme  Court  of  the  United  States,  which 
we  are  prepared  to  adopt  to  the  contract  In 
the  record  before  us.  It  results  that  the 
steamer  Anne  Arundel  was  owned  by  the 
shipbuilding  company  at  the  time  when  tte 
work,  for  which  the  appellants  claim  a  lien, 
was  done  on  her.  Although  the  contract  un- 
der which  she  was  built  provided  for  the 
payment  of  the  purchase  money  in  Install- 
ments as  the  work  progressed,  and  the 
Weems  Steamboat  Company  was  entitled  to 
have  an  inspector  present  in  the  yard  of  the 
builder,  the  determination  of  the  question 
whether  she  had  been  constructed  according 
to  the  contract  was  reserved  until  her  com- 
pletion, and  her  conformity  to  the  coniTact 
in  design,  material,  and  work  was  plainly 
made  a  condition  of  her  acceptance  and  the 
payment  of  the  last  two  Installments  of  tljt; 
contract  price.  Under  these  circumstancee< 
we  regard  as  Immaterial  the  mere  fact  that 
In  the  supplemental  memorandum  appendel 
to  the  contract  the  Weems  Steamboat  Com- 
pany is  several  times  designated  the  "owner." 
Having  determined  that  the  shipbuilding 
company  was  to  be  regarded  as  the  owner  of 
the  vessel  during  its  construction,  the  next 
question  to  be  considered  is  whether  the  rec^ 
ord  shows  a  sufficient  and  effective  amend- 
ment of  the  proceedings  to  entitle  the  appel- 
lants to  a  decree  in  this  case  for  the  enforce- 
ment of  their  lien  claim.  This  question  is 
not  one  of  the  circuit  court's  discretion  in 
permitting  the  amendment  but  one  of  its 
power  to  do  so.  The  powers  of  the  court  in 
dealing  with  a  proceeding  like  the  present  one 
are  wider  and  greater  than  those  Incident  to 
the  limited  Jurisdiction  ordinarily  exercisable 
by  it  in  statutory  proceedings.  Section  41 
of  article  63  declares,  In  positive  and  un- 
mistakable language,  that  "this  article  shall 
be  construed  and  have  the  same  effect  as 
laws  which  give  general  Jurisdiction  or  are 
remedial  in  their  nature"  and  authorizes  the 
making  of  proiter  amendments  at  any  time  in 
the  proceedings  "commencing  with  the  claim 
or  lien  to  be  filed  and  extending  to  all  subse- 
quent proceedings."  As  was  said  in  Real  E&- 
tate  Company  v.  Phillips,  90  Md.  525,  46  Atl. 
175:  "It  is  difficult  to  Imagine  any  more  ex- 
tensive power  of  amendment  than  that  con- 
ferred by  the  section  Just  quoted."  In  tbat„ 
Digitized  by  VjODylC 
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case  the  merchanlc's  Hen  dalm  alleged  that 
the  materials  for  which  the  lien  was  claimed 
bad  been  furnished  to  A.,  the  contractor,  and 
that  B.  was  the  reputed  owner  of  the  prop- 
erty. No  notice  had  been  given  to  the  owner 
of  the  Intention  to  claim  the  lien.  A  bill  was 
filed  in  equity  for  the  enforcement  of  the  Hen, 
and,  In  taking  the  testimony  In  the  case,  it 
was  shown  that  A.  and  O.  were  both  builders 
and  equitable  owners,  whereupon,  after  the 
time  within  which  a  Uen  could  be  filed,  the 
plaintiffs  were  allowed  to  amend  tbeir  claim, 
so  as  to  allege  that  A.  and  O.  were  both  build- 
ers and  equitable  owners  of  the  property,  and 
a  decree  was  rendered  In  the  plalntlCTs  favor. 
Upon  an  appeal  to  this  court  the  decree  was 
affirmed.  It  was  urgently  contended  in  that 
case  that  to  permit  the  amendment  there 
made  was  in  effect  to  allow  an  entirely  new 
claim  of  Hen  to  be  filed  after  the  expiration 
of  the  time  prescribed  for  filing  the  original 
lien,  but,  as  both  parties  to  the  building  con- 
tract knew  their  mutual  relations  and  the 
interest  of  no  bona  fide  purchaser  without 
notice  was  affected,  this  court  held  that  the 
lower  court  had  not  exceeded  Its  power  In 
permitting  the  amendment  and  passing  a 
decree  in  the  plaintiffs'  favor.  In  the  present 
case  the  shipbuilding  company  and  the 
Weems  Steamboat  Company  were  perfectly 
familiar  with  the  terms  of  the  contract  be- 
tween them  under  which  the  steamer  was 
bidlt,  and  neither  of  them  were  prejudiced 
by  the  allowance  of  the  amendment  The 
railway  company,  the  other  defendant,  which 
purchased  the  completed  steamer  from  the 
Weems  Company,  does  not  aver,  in  Its  an- 
swer to  either  the  original  or  amended  bills, 
that  it  purchased  and  paid  for  the  boat  with- 
out notice  of  the  Hen,  nor  does  it  in  any  man- 
ner set  up  or  rely  upon  the  defense  of  having 
been  a  bona  fide  purchaser  for  value  and  with- 
out notice  of  the  Hen.  We  therefore  think 
the  court  below  did  not  exceed  its  power  in 
allowing  the  amendment. 

Nor  do  we  think  that  there  was  any  such 
technical  mistake  in  the  .manner  of  making 
the  amendment  as  should  have  caused  the 
appellants  the  loss  of  their  claim  to  which 
thetre  was  no  defense  interposed  on  the 
merits.  The  appellants  as  plaintiffs  below, 
bavlng  obtained  leave  of  the  court,  after  the 
evidence  was  in,  to  amend  the  lien  claim 
and  bill  of  complaint  In  the  respect  already 
mentioned,  proceeded  to  amend  accordingly 
the  bill  of  complaint  and  the  certified  copy  of 
the  lim  claim  which  had  been  filed  with  the 
bill  as  an  exhibit,  without  filing  an  amended 
lien  claim  in  the  clerk's  office  of  the  superior 
court.  The  appellees  did  not  demur  to  the 
amended  bill  or  by  any  form  of  pleading  ob- 
ject to  the  manner  in  which  the  amendment 
bad  been  made,  but  formally  adopted  by  a 
paper  filed  by  them  In  the  case,  as  their  an- 
swers to  the  amended  bill  the  ones  which 
they  had,  respectively,  filed  to  the  original 
bill. 


It  is  doubtless  an  ezneUant  practice  in 
amending  a  Hen,  even  when  done  by  leave  of 
court  In  a  pending  suit,  to  also  file  the  amend- 
ed claim  in  the  clerk's  office  where  the  origi- 
nal Hen  is  required  by  law  to  be  filed,  and  a 
failure  to  take  that  precaution  may  debar 
the  claimant  from  enforcing  his  claim  against 
the  property  in  the  hands  of  a  bona  fide  pur- 
chaser for  value  without  notice  of  the  amend- 
ment. It  may  also  be  said  that  the  Code  re- 
quires inferentially,  although  not  in  express 
terms,  that  an  amendment  to  a  mechanic's 
or  boat  lien,  voluntarily  made  by  a  H^ior  in 
the  exercise  of  his  statutory  right,  must  be 
filed  In  the  clerk's  office  where  the  original 
Hen  was  filed ;  but  it  does  not  therefore  fol- 
low that  every  amendment  of  the  lien  claim 
which  may  be  authorized,  during  the  progress 
of  a  proceeding  for  its  enforcement,  by  a 
court  of  equity,  in  exercise  of  the  general 
Jurisdiction  conferred  upon  it  by  article  6S 
of  the  Code,  must  be  filed  in  the  clerk's  office 
where  the  original  lien  is  recorded  In  order  to 
be  effective  for  the  purposes  of  that  suit 
This  is  especially  true  when  it  is  not  sought 
by  the  amendment  to  affect  the  rights  of  other 
persons  than  those  who  are  before  the  court 
as  parties  to  the  suit  In  which  the  leave  to 
amend  Is  granted,  and  thereby  receive  notice 
of  the  amendment  We  see  no  sufficient  rea- 
son for  holding  the  amendment  now  under 
consideration  to  have  been  ineffective  as 
against  the  interest  of  the  appellees  or  any 
of  them  in  the  steamer  on  which  the  Hen  is 
claimed. 

Nor  do  ^e  think  that  for-  the  purposes  of 
this  suit  the  Hen  given  by  the  statute  to  the 
appellants  has  expired  because  more  than 
two  years  have  now  elapsed  since  the  filing  of 
their  lien  claim.  We  cannot  yield  our  con- 
sent to  the  appellees'  contention  that  the  lien 
expires  at  the  expiration  of  the  two  years 
mentioned  in  section  46  of  article  63,  even  al- 
though the  proceedings  contemplated  by  the 
statute  for  its  enforcement  have  been  insti- 
tuted within  two  years  and  are  still  pending. 
TO  adopt  so  strict  an  interpretation  of  the 
lien  law  would  not  only  disregard  the  pro- 
vision of  section  41  as  to  the  method  of  con- 
struing article  63,  but  would  frustrate  the 
benedclent  purposes  of  its  enactment.  Under 
the  appellees'  view  of  the  law,  all  that  would 
be  necessary  to  defeat  the  Hen  which  it  gives 
to  a  mechanic  upon  a  boat  for  work  done  in 
building  It  would  be  to  prolong  the  defense 
to  the  proceeding  for  Its  enforcemrat,  even 
if  promptly  Instituted,  by  obstructive  tactics, 
or  the  exercise  of  the  right  of  appeal,  for 
two  years  from  the  date  of  the  filing  of  the 
Uen  claim.^  Or  unavoidable  delays  for  that 
length  of  time  arising  from  crowded  dockets 
or  the  Illness  of  a  Judge,  or  other  causes 
over  which  the  lien  claimant,  however  dill- 
gent,  had  no  control,  would  deprive  blm  of  all 
benefit  from  his  Hen.  The  primary  purpose 
of  the  lien  law  was  to  give  to  certain  classes 
of  claims  regarded  by  the  law  as  mnrltorioua 
the  security  of  a  lien  upon  the  structures 
Digitized  by  V^OOQ  IC 
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created  by  the  labor  or  material  forming  the 
basis  of  the  claim.  The  law  does  require 
the  party  entitled  to  the  lien  to  enforce  it  at 
once,  ^e  views  of  this  court  upon  that  sub- 
ject were  expressed  in  the  case  of  Blocher  t. 
Wortliin^on,  10  Ifd.  1,  wtaich  in  many  re- 
spects resembles  the  one  now  before  us.  In 
Blocher's  Case,  in  construing  section  15  of  the 
mechanic's  lien  law  in  Allegany  county, 
enacted  by  chapter  76  of  the  Acts  of  1841- 
42,  which  provided  that  "the  lien  of  every 
such  debt,  for  which  a  claim  shall  have  been 
filed  as  aforesaid,,  shall  expire  at  the  end  of 
three  years  from  the  day  on  which  such  cl^Jm 
shall  have  been  filed  unless  the  same  shall 
have  been  revived  by  scire  facias,"  etc.,  the 
court  said:  "^he  defendant  contends  that 
this  section  interposes  an  absolute  bar  to  all 
further  proceedings  upon  the  claim  after  the 
expiration  of  three  years.  We  think  that  the 
plain  meaning  of  this  section  is  that  the  scire 
facias  must  issue  before  the  expiration  of 
three  years  from  the  filing  of  the  claim.  Fil- 
ing the  claim  creates  the  lien  upon  the  prop- 
erty, but  the  party  need  not  proceed  immedi- 
ately to  enforce  It  by  process."  In  several 
cases  which  were  instituted  to  enforce  me- 
chanics' liens,  within  five  years  after  the 
filing  of  the  lien  claim,  this  court  has  by  its 
decrees,  passed  after  the  expiration  of  the 
five  years,  enforced  the  lien  or  at  least  recog- 
nized its  existence.  In  Real  Estate  Co.  v. 
Phillips,  90  Md.  515,  45  Atl.  174,  the  lien 
claim  was  filed  on  January  26,  1881,  and  the 
bill  for  its  enforcement  was  filed  on  January 
5,  1802,  but  the  decree  establishing  the  lien 
and  directing  Its  enforcement  was  not  passed 
until  August  18,  1899,  and  that  decree  was 
afiarmed  by  this  court  as  late  as  January  11, 
1900.  In  Baker  v.  Winter,  15  Md.  1,  which 
was  a  scire  facias  to  enforce  a  mechanic's 
Hen,  our  predecessors  by  a  decision  rendered 
after  tbe  expiration  of  five  years  from  the 
filing  of  the  claim  reversed  the  judgment,  and 
sent  the  case  back  to  permit  the  lien  to  be 
amended  In  the  lower  court,  and  further  pro- 
ceedings bad  for  Its  enforcement;  and  in 
Greenway  v.  Turner,  4  Md.  296,  this  court 
by  its  judgment  rendered  more  than  five  years 
after  the  filing  of  the  Hen  claim  reversed  the 
judgment  of  the  lower  court  In  a  scire  facias 
to  enforce  a  mechanic's  Hen,  and  sent  the 
case  bade  for  further  proceedings.  In  both 
of  these  cases  the  scire  facias  was  instituted 
before  the  expiration  of  the  five  years.  It 
thus  appears  that  this  court  has  heretofore 
acted  in  accordance  with  that  construction  of 
the  lien  law  which  holds  that  the  lien  may  be 
enforced  by  an  appropriate  suit  in  equity  or 
scire  facias,  provided  the  proceeding  be  in- 
Btitnted  within  the  five  years  mentioned  In 
the  statute,  even  though  the  final  judgment  or 
decree  therein  be  rendered  after  the  expira- 
tion of  that  period. 

The  appellees  have  called  our  attention  to 
some  decisions  of  a  tenor  opposite  to  the 
views  which  we  have  expressed,  touching  the 
expiration  of  mechanics'  and  judgment  ileus, 


but  none  of  the  decisions  relating  specifically 
to  mechanics'  liensareof  courts  of  last  resort. 
Nor  is  the  reasoning  In  any  of  those  cases 
sufilclently  cogent  to  Induce  us  to  depart  from 
the  course  pursued  by  our  predecessors  In  the 
application  of  the  mechanic's  lien  law  of 
this  state. 

For  the  reasons  set  forth  In  this  opinion, 
the  decree  appealed  from  will  be  reversed, 
and  the  case  remanded  for  further  proceed- 
ings In  accordance  with  this  opinion. 

Decree  reversed,  with  costs,  and  case  re- 
manded for  further  proceedings  in  accordance 
with  this  opinion. 


fUK  114.  W) 

QARRErrr   county   OOM'RS   v.   BLACK- 
BURN, 

(Court  of  Appeals  of  Maryland.    Feb.  28,  1907.) 

1.  HiOHWATB  —  Defects  —  Appboach    to 

BbIDGE— INJUBIES — OWNEBSHIP    OF    BBIDGE. 

Where  county  commissioners  bad  char^ 
of  the  approach  to  a  bridge  on  which  plaintiff 
was  injured  by  the  commissioners'  negligence 
in  failing  to  keep  the  approach  in  proper  re- 
pair, 4'bcy  were  liable  to  plaintiff,  though  the 
county  had  no  control  of  the  bridge,  and  the 
commissioners  were  under  no  duty  to  repair  it. 

2.  Same— BviDEHCX. 

Where  an  approach  to  a  bridge  from  which 
plaintiff  fell  and  was  injured  had  been  unin- 
terruptedly used  by  the  public  for  over  20 
years,  and  repairs  had  been  made  on  it  from 
time  to  time  by  the  county,  the  duty  of  main- 
taining such  approach  in  a  safe  condition  was 
on  the  county  commissioners. 

3.  SaMB— iNSTBUCnONS. 

An  instruction  tUat  If  a  road  or  approach 
to  a  county  bridge  over  the  Potomac  river  on 
the  Maryland  side  thereof  was  negligently  left 
to  remain  by  defendants,  county  commissioners. 
In  an  unsafe  and  unprotected  condition  for 
persons  traveling  over  such  approach,  and  plain- 
tiff while  walking  over  the  same  in  the  exer- 
cise of  due  care  was  thrown  to  the  ground  and 
injured  by  reason  of  the  unsafe  and  defective 
condition  of  the  highway,  she  was  entitled  to 
recover,  was  proper. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  25,  Highways,  S  540.] 

4.  TaiAi.  —  iNSTBucnoNS— AppucABDUrr  lo 
Evidence. 

A  request  to  charge  was  properly  refused 
where  there  was  no  evidence  to  sustain  the  prop- 
osition asserted. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  40,  Trial,  S  596.] 

5.  Same  — RxquESTS  — iNTBucnoRB  Albkadt 
Given. 

It  la  not  error  to  refuse  requests  to  charge 
which  are  fnlly  covered  by  other  instructions. 
[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  {  651.] 

Appeal  from  Circuit  Court,  Allegany  Coun- 
ty;  Robert  R.  Henderson,  Judge. 

Action  by  Mary  B.  Blackburn  against  the 
county  commissioners  of  Garrett  county. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

Argued  before  BRISCOB,  PEARCB, 
SCHMUCKBR,  and  ROGERS,  JJ. 

Albert  A.  Doob,  for  appellant  Gilmor  S. 
Hamlll  and  R.  T.  Semmes^  for  appelIee.)Q  [^ 
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BRISCOE,  7.  This  suit  was  originally 
brought  in  the  circuit  court  for  Garrett  coun- 
ty, where  a  trial  was  had,  but  the  Jury  failed 
to  agree  upon  a  vercUct,  and  were  discharged. 
It  was  subaequently  removed  to  the  circuit 
court  for  Allegany  county,  where  it  was 
again  tried,  and  a  verdict  and  Judgment  wen 
rendered  for  the  plaintUT.  The  defendant  has 
appealed. 

The  suit  was  brought  by  Mary  B.  Black- 
bum,  widow,  against  the  county  commls- 
■loners  of  Garrett  county  to  recover  damages 
for  persona]  Injuries  sustained  by  the  plain- 
tiff by  reason  of  the  unsafe  condition  of  one 
of  the  public  roads  of  Garrett  county,  and  the 
approach  to  a  bridge  across  the  Potomac 
river  on  the  Maryland  side  to  the  West  Vir- 
ginia shore.  The  declaration,  in  substance, 
states  that  on  or  about  the  3d  day  of  Sep- 
tember, 1904,  the  county  commissioners  of 
Garrett  county,  disregarding  their  duties  and 
obligations  imposed  by  law,  did  negligently 
and  carelessly  allow  and  permit  one  of  the 
bridges,  the  road  and  approach  thereto,  under 
their  charge  In  Garrett  county,  upon  one  of 
the  public  roads  of  the  county,  to  wit,  the 
road  leading  from  the  town  of  Kitzmiilers- 
Tllle,  Garrett  county,  over  the  Potomac  river, 
to  the  village  of  Blaine,  W.  Va.,  at  the  west 
end  of  the  bridge  on  the  Garrett  county  side, 
to  be  out  of  repair,  and  to  be  wrongly  built 
in  its  approach  at  the  end  of  the  bridge,  and 
to  remain  unmended,  in  an  unsafe  and  dan- 
gerous condition,  and  In  failing  to  provide 
guard  rails  to  be  put  up  and  along  the  walls 
leading  up  to  the  bridge;  that  on  the  day 
herein  mentioned  the  plaintiff,  while  passing 
and  walking  up  the  road  and  approach  to  the 
bridge  on  the  Garrett  county  side  and  Intend- 
ing to  go  over  the  bridge  to  a  store  on  the 
West  Virginia  side,  for  the  purpose  of  buying 
provisions  for  her  home,  by  reason  of  the 
careless,  neglectful,  and  improper  manner  in 
which  the  approach  to  the  bridge  was  bulit, 
and  in  not  having  any  guard  rails  to  protect 
persons  In  passing  over  the  approach  to  the 
bridge,  and  that  while  the  plaintiff  was  ex- 
ercising due,  proper  care  and  caution  she 
stuped  upon  a  stone,  which  caused  her  to 
fall  over  the  approach  to  the  bridge  a  dis- 
tance of  8  feet,  striking  her  body  on  a  pile  of 
loose  stone  at  the  bottom  of  the  river,  break- 
ing her  ankles  and  the  bones  of  her  legs,  and 
receiving  other  serious  Injuries  from  which 
she  cannot  recover.  It  further  alleges  that 
the  approach  to  the  bridge  on  the  Maryland 
side  was  so  defective  and  badly  out  of  re- 
pair, and  so  unsafe  and  dangerous  by  reason 
of  the  negligence  of  the  county  commission- 
ers, and  especially  la  not  providing  guard 
rails  along  and  on  the  side  of  the  approach  to 
the  bridge,  as  to  have  caused  the  Injury  and 
damage  sustained  by  her.  The  defendant  de- 
murred to  the  declaration,  but  the  demurrer 
was  overruled.  As  the  ruling  of  the  court 
upon  the  demurrer  presents  the  same  ques- 
tions as  are  raised  on  the  prayers  we  will 
consider  them  together. 


The  principal  question!  in  tba  case  arise 
upon  the  prayers,  and  relate  to  the  allied 
negligence  of  the  defendant  and  to  the  con- 
tributory negligence  of  the  plaintiff.  At  the 
trial  of  the  case  the  defendant  reserved  two 
exceptions.  The  first  to  the  rejection  of  the 
defendant's  prayer  offered  at  the  close  of  the 
plaintiff's  testimony  asking  the  court  to  with- 
draw the  case  frmn  the  Jury,  and  the  second 
includes  the  rulings  on  the  prayers  offered  at 
the  close  of  the  case ;  to  wit.  In  granting  the 
plaintiff's  first  and  second  prayers,  and  in  re- 
jecting defendant's  second,  third,  seventh, 
eighth,  and  tenth  prayers.  There  was  also 
an  exception  to  the  mllng  of  the  court  in 
overruling  defendant's  special  exception  to 
plaintiff's  first  prayer.  As  to  the  defendant's 
prayor  offered  at  the  close  of  tite  plaintlfl's 
case  and  its  second  and  third  prayers  at 
the  close  of  the  whole  case,  asking  the  court 
to  withdraw  the  case  ttom  the  Jury,  upon 
the  ground  that  the  evidence  was  legally  in* 
sufficlrait  to  ratltle  the  plaintiff  to  recov^,  it 
is  sufficient  to  say  that  thwe  was  abundant 
testimony  as  to  the  negligence  of  the  defend- 
ant, even  if  It  can  be  regarded  as  conflicting, 
to  authorize  the  court  in  rejecting  these 
prayers. 

The  main  contrition  in  the  case  raised  by 
these  prayers  Is  the  want  of  evidence  to  show 
that  the  bridge  was  built  by  Garrett  county, 
or  belonged  to  it  or  was  accepted  or  under  Ita 
control,  and  that  it  was  the  duty  of  the  coun- 
ty commissioners  of  Garrett  county  to  keep  it 
in  repair.  A  complete  answer  to  the  conten- 
tion here  made  Is  found  in  the  fact  that  ao 
cording  to  the  uncontradicted  evidence  the 
accident  did  not  occur  upon  the  bridge,  but 
In  the  public  road  as  the  plaintiff  approadied 
the  bridge,  and  within  a  few  feet  of  tlie 
bridge  proper.  The  approach  to  tlie  bridge 
was  about  20  feet  long,  and  led  in  an  angu- 
lar shape  to  the  bridge  proper.  The  witness 
Junklns  who  had  lived  at  KltzmilleTsvllIe 
alx)ut  9  years,  and  who  had  been  road  super- 
visor of  Garrett  county  for  6  or  8  years,  tes- 
tified as  follows:  "Q.  Do  you  know  the  road 
that  leads  to  this  bridge?  A.  Yes,  sir;  I 
liave  crossed  It  Q.  Were  you  in  charge  of 
that  road?  A.  Yes,  sir.  Q.  How  wide  is 
that  bridge?  A.  Twelve  feet  in  the  clear. 
Q.  How  wide  is  the  track  of  the  road  lead- 
ing to  the  bridge,  the  approach  to  the  bridge? 
A.  The  road  is  wider  than  the  bridge."  He 
further  testified  that  there  were  no  guard 
rails  to  the  approach  to  the  bridge;  that  he 
had  made  repairs  by  "raising  It  up  a  little," 
and  at  the  time  of  the  accident  It  was  In  a 
bad  condition.  The  witness  Rafter  testified: 
That  he  had  resided  In  Kitzmlllersvllle  about 
38  years,  and  that  he  was  familiar  with  the 
approach  to  the  bridge  on  the  Maryland  side. 
That  the  bridge  was  built  about  1878  or  1879. 
The  approach  to  the  bridge  was  built  of  loose 
rock,  without  any  mason  work  at  the  sides, 
the  middle  was  filled  In  with  large  boulders 
hauled  from  the  river,  and  a  little  dirt  put  on 
them.   That  the  floods  of  1889  and  1S99  put  the 
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approacb  to  the  bridge  In  a  very  bad  shape. 
The  rocks  were  torn  np  and  scattered  over 
the  groimd.  A  vwy  little  work,  If  anything, 
was  done  afterwards  to  repair  the  damage, 
except  to  throw  a  little  dirt  on  top  of  the 
booldera.  He  further  testified  that  the  at- 
tention of  the  county  commissioners  was  call- 
ed to  the  condition  of  the  approach  to  the 
bridge,  and  that  he  called  the  attention  of 
the  president  of  the  board  of  county  commis- 
sioners to  its  unsafe  condition  about  two 
years  before  the  accident,  and  upon  an  ^- 
amlnatlon  of  It,  he  replied,  "lea,  It  is  in  a 
pretty  bad  fix."  That  he  examined  the  ap- 
proach to  the  bridge  with  a  view  of  giving 
some  instmctlons  to  the  supervisor  or  some 
one  to  repair  it  and  stated  that  the  approach 
to  the  bridge  was  not  in  proper  sht^pe.  "It 
does  not  look  very  good."  He  also  testified 
that  the  load  supervisor  passed  over  it  fre- 
quently, at  least  once  a  week,  prior  to  the 
accident. 

This  state  of  case.  In  connection  with 
the  other  evidence  set  out  In  the  record,  dear- 
ly shows  that  the  place  where  the  accident 
happened  was  a  part  of  the  public  road  slt- 
oate  In  Oarrett  county,  and  over  which  the 
county  commissioners  had  assumed  charge  and 
cmitrol.  It  had  been  uninterruptedly  used  by 
the  public  for  over  20  years,  and  repairs  had 
been  made  upon  it  from  time  to  time  by  the 
county.  The  duty  of  maintaining  in  safe  con- 
dition the  approach  leading  to  the  bridge  In 
question,  as  well  as  all  other  parts  of  the 
public  road,  clearly  rested  upon  the  county 
commissioners  of  Garrett  county.  The  lia- 
bility of  the  county  commissioners  in  an  ac- 
tion of  this  kind  has  been  settled  by  a  num- 
ber of  decisions  of  this  court.  County  v. 
Dnckett,  20  Md.  47S,  83  Am.  Dec.  667 ;  County 
V.  Gibson,  sa  Md.  229 ;  County  v.  Baker,  44 
Hd.  2 ;  Comity  v.  Broadwaters.  69  Md.  633, 
16  Atl.  223 ;  Baltimore  County  v.  Wilson,  97 
Md.  209,  54  Atl.  71,  66  At].  696.  There  was 
no  error  In  the  ruling  of  the  court  In  reject- 
ing the  prayers  thna  offered  by  the  defendant, 
nor  in  the  action  of  the  court  In  overruling 
the  demurrer  to  the  declaration  which  pre- 
sented the  identical  proposition. 

The  plaintiff's  first  and  second  prayers 
were  properly  granted.  The  second  prayer 
relates  to  the  measure  of  damages,  and  we  do 
not  understand  that  it  Is  contested.  The 
plaintiff's  first  prayer  is  as  follows:  "The 
plaintiff  by  her  counsel  prays  the  court  to  In- 
struct the  Jury  that  If  they  find  from  the  evi- 
dence In  this  cause  that  the  road  or  abut- 
ment leading  to  the  county  bridge  over  the 
Potomac  river  from  the  village  of  Klttmlllers- 
vlUe  to  Blaine,  on  the  West  Virginia  side, 
and  on  the  Maryland  side  thereof,  was  negli- 
gently left  to  remain  by  the  defendants  In  an 
unsafe  and  unprotected  condition  for  persons 
walking  and  traveling  along  and  over  said 
abotmeift  and  road  leading  to  said  bridge, 
and  if  they  farther  find  that  the  plaintiff 
while  waUdng  along  and  over  said  approach 
to  said  teldge  and  on  the  abutment  leading 
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thereto,  and- while  using  due  care  and  caution 
on  her  part  was  thrown  to  the  ground  and 
injured  by  reason  of  the  said  unsafe  and  de- 
fective condition  of  said  highway,  then  the 
plaintiff  Is  entitled  to  recover."  A  similar 
prayer  in  Broadwaters'  Case,  69  Md.  634,  18 
Atl.  223,  was  conceded  to  be  correct,  and  the 
court  In  that  case — a  somewhat  similar  case 
— held  that  the  prayer  fairly  presented  the 
law  of  the  case  to  the  jury.  The  defendant's 
special  exception  to  this  prayer  was  properly 
overruled. 

The  defendant's  fourth,  fifth,  and  sixth 
prayers  were  granted,  and.  In  connection 
with  the  plaintiff's  first,  we  think  fully  and 
fairly  presented  the  law  of  the  case.  The 
fourth  prayer  Instructed  the  jury  that  If  they 
found  from  the  evidence  that  the  approach  to 
the  bridge  where  the  plaintiff  was  injured 
was  reasonably  safe  for  persons  traveling 
thereon  with  ordinary  care,  then  the  plaintiff 
was  not  entitled  to  recover.  The  fifth  and 
sixth  prayers  presented  the  relative  duties 
of  plaintiff  and  defendant  in  cases  of  this 
kind,  and  have  been  too  frequently  consider- 
ed by  this  court  to  need  farther  commoit. 
The  questions  of  negligence  and  contributory 
negligence  were  properly  submitted  by  these 
prayers. 

The  defendant's  seventh  and  eighth  prayers 
were  properly  rejected.  They  were  condemn- 
ed In  Broadwaters'  Case,  09  Md.  533,  16  Atl. 
223,  and  need  not  be  discussed  here.  The 
tenth  prayer  was  also  properly  refused. 
There  was  no  evidence  to  sustain  the  proposi- 
tion asserted  by  the  prayer.  It  was,  however, 
fully  covered  by  the  defendant's  granted 
nlntii  prayor,  which  Instructed  the  jury  that 
if  they  find  from  the  evidence  that  the  bridge 
where  the  accident  occurred  extended,  at  the 
time  of  the  accident,  from  Garrett  county  into 
Mineral  county!  W.  Va.,  then  the  plaintiff  can- 
not recover.  This  prayer  was  grranted  In  con- 
nection with  the  plalntlCTs  first  prayer,  and  we 
do  not  see  upon  what  ground  It  was  calcu- 
lated to  mislead  the  Jury.  It  must  be  consid- 
ered in  connection  with  the  other  Instructions 
granted  by  the  court,  and  could  not  have 
injured  the  defendant's  case.  The  appel- 
lant's contention,  in  this  regard,  cannot  there- 
fore be  sustained. 

There  can  be  no  reason  for  disturbing  the 
Judgment  In  this  case.  The  law  of  the  case 
was  fairly  submitted  to  the  jury  by  the  In- 
structions of  the  court  granted  at  the  Instance 
of  both  plaintiff  and  defendant.  The  allega- 
tions of  the  narr.  are  supported  by  the  testi- 
mony contained  in  the  record,  and  we  shall 
not  prolong  this  opinion  by  discussing  It 
further.  We  are  of  the  opinion,  after  a  care- 
ful examination  of  the  whole  evidence,  that 
the  court  committed  no  reversible  error  in  Its 
rulings  on  the  .prayers,  or  In  submitting  the 
case  to  the  consideration  of  the  jury.  It  fol- 
lows, therefore,  that  the  judgment  appealed 
from  will  be  affirmed. 

Judgment  affirmed,  w^^j^^^oOglC 
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BALTIMORE}  COUNTY  WATER  &  BLBO- 

TRIO  CO.  V.  BALTIMORE  COUNTT  . 

COM'RS  et  aL 

(Court  of  Appeals  of  Mai^laiid.    Feb.  28,  1907.) 

Wateks  and  Water  CJo-ubses— Wat«e  Com- 
pany—Use  OF  Highways— Assent  of  Au- 
thorities—Necessity. 

A  water  company,  formed  under  Acts  1886, 
p.  138,  c.  100,  could  lay  its  pipes  in  the  high- 
ways in  the  territory  to  which  its  operations 
were  limited,  without  the  assent  of  author- 
ities in  charge  of  the  highways.  Acts  1888,  p. 
81,  c.  73,  empowered  the  company  to  "extend 
its  operations"  to  certain  other  territory,  and  to 
"exercise  and  use  all  the  powers,  privileges, 
rights  and  franchises  and  to  do  anything  with- 
in such  extended  territory  it  could  do  in  the 
original  territory,  and  Acts  1900,  p.  49,  c.  62, 
empowered  it  to  "extend  its  operations"  over 
new  territory,  and  to  enjoy  all  rights  conferred 
upon  corporations  formed  under  Code  Pub.  Gen. 
Laws,  art  23,  g  358  (Acts  1898,  jp.  691,  c. 
199),  under  which  water  companies  formed  un- 
der the  article  may  lay  pipes;  etc.,  on  obtain- 
ing the  assent  of  the  authorities  controlling  the 
highways,  and  which  provides  that  the  powers 
shall  be  subject  to  reasonable  regulation  by  the 
county  commissioners.  Held,  from  the  language 
of  the  act  of  1900,  and  from  the  policy  of  the 
state,  as  expressed  in  the  act  of  1^98  and  Code 
Pub.  Oen.  Laws  1888,  art.  23,  S  246,  which  the 
act  of  1898  amended,  to  require  water  com- 
panies incorporated  under  general  laws  to  ob- 
tain the  assent  of  authorities  controlling  high- 
ways before  laying  pipes  therein ;  that  such 
act  of  1900  did  not  empower  the  company  to 
lay  its  mains,  etc.,  in  the  highways  of  the  new 
territory  without  first  obtaining  the  assent  of 
Boch  anthorities. 

Appeal  from  Circuit  Conrt,  Baltimore  Coun- 
ty, in  Equity ;   Frank  I.  Duncan,  Judge. 

Snit  by  Uie  Baltimore  Coun^  Water  & 
Electric  Company  against  the  county  commis- 
sioners of  Baltimore  county  and  others. 
From  a  decree  for  defendants,  complainant 
appeals.    AfiBrmed. 

Argued  before  BRISCOE,  BOYD,  PEARCB, 
SCHMUCKER,  BURKE,  and  ROGERS,  JJ. 

A.  De  R.  Sappington  and  William  S.  Bry- 
an, for  appellant  Osborne  I.  Yellott,  for 
appellees. 

BOYD,  J.  Tbls  is  an  appeal  from  a  decree 
sustaining  a  demurrer,  and  dismissing  the 
bill  filed  by  the  appellant  against  the  appel- 
lees. The  bill  sought  to  enjoin  tbe  county 
commissioners  of  Baltimore  county  and  the 
highways  commission  of  Baltimore  county 
from  preventing,  obstructing,  or  in  any  way 
interfering  with  the  construction  by  the  appel- 
lant, or  its  employes,  under  the  superrislon 
of  the  highways  commission,  of  its  mains, 
pipes,  and  conduits  proposed  to  be  laid  in 
Southbend  avenue,  Fifth  street  and  North 
avenue,  in  accordance  witb  the  application  for 
a  permit,  which  it  had  made  to  the  highways 
commission.  Those  highways  are  in  Mt 
Washington,  which  is  an  unincorporated  vil- 
lage In  the  Third  election  district  of  Balti- 
more county.  By  Acts  1904,  p.  788,  c  465,  the 
county  commissioners  are  constituted  the 
hlghwaya  commission  of  Baltimore  county, 
"by  which  name  they  may  sue  and  be  sued  in 
the  courts  of  tbls  state  in  all  matters  per- 


taining to  tlie  highways  and  bridges  over 
which  they  are  given  control  by  the  provisions 
of  this  act"  The  Individuals  composing  the 
board  of  county  commissioners  were  also 
made  defendants.  The  appellant  was  formed 
by  the  consolidation  of  the  Catonsvllle  Water 
Company  with  the  Chesapeake  Electric  &  Wa- 
ter Company  of  Baltimore  County.  The  Ca- 
tonsvllle Company  was  incorporated  by  Acts 
1886,  p.  138,  c  100,  and  its  charter  was 
amended  by  Acts  1888,  p.  81,  c.  73,  and  Acts 
1900,  p.  49,  c  62.  The  Chesapeake  Company 
was  formed  by  the  consolidation  of  two  oth- 
er companies,  organized  under  the  general 
laws.  An  application  made  by  the  appellant 
to  the  highways  commission  for  a  permit  to 
lay  water  mains  in  the  street  and  avenues 
named  above  was  refused,  and  this  bill  was 
then  filed. 

The  appellees  contend  that  Acts  1900,  p. 
49,  c.  62,  is  unconstitutional  and  void,  under 
section  48  of  article  3  of  the  Constitution ;  but, 
without  discussing  that  question,  and  assum- 
ing it  to  be  valid,  we  will  proceed  at  once 
to  the  consideration  of  wtiat  we  deem  to  be 
the  most  Important  question  In  the  case.  It 
Is  thus  stated  in  the  appellant's  brief :  "Was 
It  within  tbe  chartered  powers  of  the  appel- 
lant to  lay  its  water  mains  in  the  highways 
of  Baltimore  coimty,  without  first  obtaining 
the  assent  of  the  county  commissioners  of 
Baltimore  county?" 

Inasmuch  as  tbe  appellant  relies  entirely 
upon  tbe  powers  conferred  on  the  Catonsvllle 
Company  by  Its  original  charter,  and  tbe 
amendments  thereto,  to  sustain  Its  contention. 
It  becomes  necessary  to  ascertain  what  they 
were.  It  will  be  conceded  that  the  powers 
and  rights  conferred  upon  that  company  to 
lay  Its  pipes  in  the  highways  of  Baltimore 
county  now  belong  to  the  appellant  as  the 
principle  is  settled  In  Con.  Gas  Co.  v.  Balti- 
more Co.,  98  Md.  695,  67  Atl.  29,  State,  Use 
Dodson,  V.  B.  &  L.  R.  R.  Co.,  77  Md.  489,  26 
Atl.  865,  and  other  cases.  Nor  do  we  under- 
stand it  to  be  denied  by  the  appellees  that  tbe 
Catonsvllle  Company  had  the  power,  under 
Its  original  charter,  to  lay  pipes  in  the  high- 
ways of  the  village  of  Catonsvllle  and  in  the 
First  election  district  of  Baltimore  county, 
without  obtaining  the  assent  of  the  cotmty 
commissioners.  It  was  so  decided  by  the 
lower  court  >od>  to  the  case  of  Baltimore 
City  V.  Balto.  Co.  Water  Co.,  95  Md.  232,  52 
Atl.  670,  we  held  tliat  It  was  not  necessary 
to  have  a  permit  trom  tbe  city  engineer  be- 
fore it  could  lay  its  pipes  in  what  was  form- 
erly a  part  of  the  First  election  district  of 
Baltimore  county,  but  had  been  annexed  to 
Baltimore  City.  It  is  admitted  by  tbe  ap- 
pellant ttiat  It  is  proper  to  apply  for  a  permit 
from  the  authorities.  Just  as  was  done  In  tbe 
case  last  cited,  so  that  they  may  know  the 
work  is  being  done  by  those  authorized  to 
do  it  and  they  can  have  proper  supervision 
over  it;  but  If  the  permit  is  refused,  then, 
the  appellant  contends,  it  has  the  right  to 
proceed  without  it  provided,  of  course,  it  is 
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done  within  the  territoiy  over  which  It  has 
such  powers  given  It  by  Its  charter.  The  orig- 
inal charter  confined  the  operations  of  the 
CatonsTllle  Company  to  the  First  election  dis- 
trict of  the  county  and  CatonsTllle,  and,  al- 
though the  aTennes  and  streets  Involved  In 
this  case  are  In  the  Third  district,  the  appel- 
lant contends  that  the  amendments  to  that 
charter  now  give  It  the  right  to  lay  its  pipes, 
etc.  In  all  the  highways  of  Baltimore  county, 
without  first  obtaining  the  assent  of  the  coun- 
ty commissioners,  whoy  as  we  have  seen,  oon- 
stltnte  the  highways  commission. 

By  the  act  of  1888  the  Catonsvllle  Company 
was  empowered  "to  extend  Its  operations 
to  and  incinding  Eailcott  City,  and  to  within 
a  radius  or  distance  of  one  half  a  mile  from 
the  corporate  limits  thereof."  It  was  further 
authorized  and  empowered  by  the  act  "to 
exercise  and  nse  all  the  powers,  privileges, 
rights  and  francliises,  and  in  gmeral  to  do 
anything  within  the  corporate  limits  of  BUl- 
cott  City  aforesaid,  and  the  radius  or  dis- 
tance of  hall  a  mile  therefrom  as  aforesaid, 
which  it  is  now  empowered  to  do  in  the  vil- 
lage of  Catonsvllle  and  the  First  election  dis- 
trict of  Baltimore  county  by  the  provlslom 
of  said  act"  of  1886 ;  and  all  the  provisions 
of  that  act  were  "extended  to  and  declared 
to  apply  to  and  to  be  in  force"  In  the  new 
territory,  as  folly  as  if  it  had  been  named 
therein,  and  as  fully  as  said  act  of  1886  then 
applied  to  Catonsvllle  and  the  First  district. 
Then  the  act  of  1900  (page  49,  c.  62)  was 
passed.  It  is  an  act  to  amend  the  act  of  1886, 
Incorporating  the  Catonsvllle  Company,  as 
amended  by  the  act  of  1888,  "by  adding  there- 
to certain  sections  for  the  purpose  of  extend- 
ing the  operations  and  increaedng  the  powers 
tliereof."  As  It  Is  the  one  under  which  the 
appellant  claims  the  right  asserted  In  this 
case,  we  will  quote  -at  length  from  it  It 
provides  that:  "The  Catonsvllle  Water  Com- 
pany be  and  Is  hereby  authorized  and  em- 
powered, from  time  to  time,  to  extend  Its 
operations  to  other  parts  of  Baltimore  coun- 
ty, and  also  to  Howard  and  Anne  Arundel 
counties,  and  that  said  corporation,  shall  have, 
in  addition  to  the  rights  and  privileges  here- 
tofore conferred  upon  it,  and  which  it  now 
enjoys,  all  the  rights  and  privileges  conferred 
upon  corporations  Incorporated  under  article 
23  of  the  Code  of  Public  General  Laws, 
*  *  *  but  nothing  herein  contained  shall 
be  construed  to  permit  said  company  from 
further  extending  Its  operations  In  the  city  of 
Baltimore."  There  can  be  no  doubt  that  the 
act  of  1888  intended  to  give  the  company  the 
same  powers  over  the  territory  therein  named 
as  It  bad  over  that  described  In  the  original 
diarter,  bat  there  Is  nothing  on  the  face  of 
the  act  of  1900  to  suggest  to  the  Legislature 
that  it  was  Intended  to  give  the  company 
power  to  lay  Its  pipes  in  any  or  all  the  high- 
ways of  Baltimore,  Howard,  and  Anne  Arun- 
del counties,  without  first  obtaining  permis- 
sion from  the  county  anthorltles. 

By  article  23,  i  246,  Code  Pub.  Gen.  Laws 


1888  (which  was  a  part  of  the  act  of  1868), 
it  was  provided  that  "any  corporation  which 
may  be  formed  under  the  provisions  of  this 
article  for  the  purpose  of  supplying  with  pure 
water  any  toyrn  or  city  in  this  state"  shall 
have  certain  ix>wers  therein  named,  including 
that  "to  lay  its  pipes  and  construct  all  such 
other  works  in  said  town  or  city  as  sholl 
be  necessary  or  suitable  to  carry  out  the 
purposes  of  said  corporation;  provided  the 
assent  of  the  municipal  authorities  of  said 
town  or  city  be  first  obtained."  Then,  by  the 
act  of  189S  (page  681,  c.  199),  that  section 
was  amended  (being  now  section  858,  art.  23, 
Code  Pub.  Gen.  Laws),  so  that  it  embraced 
any  corporation  formed  under  that  article 
"for  the  purpose  of  supplying  water"— no 
longer  limiting  it  to  supply  pure  water  to  a 
town  or  city — and  It  provides  that  such  com- 
pany "shall  also  have  power  to  lay  pipes 
and  construct  all  such  other  worlds  as,  shall 
be  necessary  or  suitable  to  carry  out  the 
purposes  of  said  corporation;  provided,  the 
assent  of  the  municipal  authorities  of  any 
Incorporated  town  or  city  in  which  the  opera* 
tions  of  said  corporation  may  be  carried  on 
shall  be  first  had  and  obtained,  and  If  the 
operations  of  any  such  company  shall  be  qar-^ 
rled  on  In  any  county  ontslde  of  the  Incor- 
porated town  or  city,  the  assMit  of  the  county 
commissioners  of  said  county  shall  be  first 
had  and  obtained."  The  section  then  pro- 
vides that  all  such  works  and  the  exercise  of 
the  piowers  granted  shall,  at  all  times,  be 
subject  to  such  reasonable  regulations  as  the 
municipal  authorities  or  county  commission- 
era,  as  the  case  may  be,  may  prescribe.  It  Is 
thus  seen  that  the  policy  of  this  state,  as 
declared  by  the  Legislature  In  clear  and  un- 
mistakable terms,  was  at  the  time  the  act 
of  1900  was  passed,  and  had  been  for  years 
before,  that  all  water  companies  chartered 
under  the  general  laws  should  be  required 
to  obtain  the  assent  of  the  anthorlties  in  con- 
trol of  the  public  highways,  before  exercising 
the  valuable  franchise  of  laying  their  pipes 
In  the  public  streets  and  roads.  And,  al- 
though we  have  not  deemed  it  necessary  to 
determine  the  question  raised  by  the  appel- 
lees, as  to  whether  the  Legislature  could,  un- 
der the  provisions  of  the  Constitution  above 
cited  (section  48  of  article  8),  grant  the  pow- 
ers to  a  corporation  Incorporated  by  a  spe- 
cial act  to  thus  use  the  public  highways  with, 
out  the  assent  of  the  officers  in  control  of 
them,  It  Is  manifest  that,  if  such  power  be 
conceded  or  assumed  to  be  vested  in  the 
Legislature,  it  would  be  required  to  use  clear 
and  unequivocal  language  to  indicate  its  in- 
tention to  do  so,  in  the  face  of  Its  declared 
policy  on  the  subject.  This  court  said,  Iia 
Pumell  V.  McLane,  08  Md.  694,  66  Atl.  832: 
"The  right  to  a  franchise  is  no  more  to  be 
presTuned  than  the  exemption  from  taxation, 
and  therefore  every  assertion  of  such  right 
must,  to  be  efficacious,  be  distinctly  supported 
by  clear  and  unambiguous  legislative  enact- 
ment   To  doubt  is  to  deny  the  right  ^^^^ 
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franchise."  We  mlgbt  with  propriety  add  to 
tMa  clear  and  emphatic  declaratl<m  that  this 
'  la  especially  so  when  the  right  to  use  the 
pabllc  highways  la  asserted,  regardless  of  tiie 
assent  of  those  who  baye  been  placed  in  con- 
trol  over  than  by  the  laws  of  the  state,  and 
particularly  when,  as  in  this  case,  that  right 
is  asserted,  although  those  so  In  control  have 
actually  retnsed  to  permit  such  use  of  the 
pnbllc  highways,  as  they  are  presumed  to 
itave  been  acting  for  the  interests  of  the  pub- 
lic, which  th^  represent 

Keeping  these  important  principles  in  view, 
let  na  see  how  far  the  act  of  1000  complies 
with  them,  or  approaches  the  standard  fixed 
by  this  court,  in  considering  such  rights, 
claimed  to  exist  under  legislative  enactment 
In  the  first  place,  a  comparison  of  that  act 
with  those  previously  passed  for  the  Catons- 
ville  Company  shows  a  striking  contrast,  and 
furnishes  strong  evidence  of  an  intention  of 
the  Legislature  not  to  confer  by  the  act  of 
1900  such  power  as  Is  contended  for  over 
the  highways  of  the  three  counties.  By  the 
act  of  1886  the  company  was  expressly  au- 
thorised "to  excavate  the  earth  and  lay  pip^ 
for  water  in  the  said  village  of  Oatonsville 
and  the  said  First  election  district  of  Balti- 
more county,"  in  addition  to  the  broad  pow- 
ers (^ven  it  by  section  2,  where,  amongst 
others,  it  was  authorized  to  "purchase,  lease, 
hold,  use  and  possess  such  lands,  water 
rights,  powers  and  privileges,  tenements, 
goods  and  chattels  as  may  be  necessary  for 
collecting  streams  of  water,  elevating,  pre- 
serving, using  and  distributing  the  same,  as 
the  means  of  abundantly  supplying  with  pure 
water,  the  public  and  private  houses,  streets, 
squares,  lanes,  alleys  and  other  places  In  the 
village  of  Catonsvllle  and  also  in  the  First 
election  district  of  Baltimore  county,  and  for 
properly  disposing  of  the  said  water  and  such 
other  powers  as  may  be  necessary  to  carry 
Into  effect  the  purposes  of  this  act"  When 
the  act  of  1888  was  passed,  although  tiie 
title  read  that  it  was  "for  the  purpose  of 
Increasing  the  capital  sto<A  and  extending 
the  operations  thereof,"  and  the  body  of  the 
act  empowered  the  company  "to  extend  Its 
operations"  (the  very  language  so  much  re- 
lied on  by  the  appellant),  the  Legislature,  in- 
tending to  give  it  the  same  powers  in  the 
new  territory  as  it  had  in  the  original,  said 
80,  in  language  too  plain  to  admit  of  doubt 
as  will  be  seen  by  what  we  have  quoted  above 
from  that  act  But  when  the  act  of  1900 
was  passed,  the  general  laws  required  the  as- 
sent of  the  county  authorities,  and  there  la 
nothing  in  it  which  indicates  that  the  Legis- 
lature intended  to  authorize  the  Catonsvllle 
Company  to  lay  its  pipes  in  the  public  high- 
ways of  the  three  counties  without  first  ob- 
taining snch  assent — certainly  no  such  clear 
expression  of  the  intent  of  the  Legislature 
as  was  embraced  In  the  act  of  1888,  which  it 
must  tie  remembered  was  ixissed-  before  the 
general  law  requiring  the  assent  of  the 
county  commissionera,  if  the  operations  were 


to  be  carried  on  in  a  county,  ootatde  of  an 
incorporated  town  or  city-  So,  comparing  the 
act  of  1888  with  that  of  1900,  we  may  well 
conclude  that  if  the  Legislature  had  intended 
to  confer,  by  the  act  of  1900,  such  a  power  as 
tliat  now  under  consideration,  it  would  have 
used  snch  language  aa  was  employed  in  the 
act  of  1888,  or  its  equivalent  and  not  almply 
such  general  terms  as  are  in  the  act  of  1900. 
As  it  did  not  the  fair  presumption  is  that 
it  did  not  so  Intend— Specially  in  view  of  Ita 
policy,  as  declared  just  two  years  before  by 
the  act  of  1898. 

But  It  Is  contended  that,  when  the  Oatons- 
ville Company  was  authorized  "to  extend  its 
operations  to  other  parts  of  Baltimore  coun- 
ty, and  also  Howard  and  Anne  Arundel 
counties.  It  was  manifestly  the  intention  of 
the  Legislature  to  authorize  the  company 
to  transact  its  business,  to  operate,  to  do  the 
things  in  these  new  localities  that  it  had 
heretofore  had  the  power  to  do,  and  bad 
done,"  in  the  territories  Included  in  the  acts 
of  1886  and  1888.  It  is  argued  that  the 
words  "extend  its  operations"  are  meaning- 
less, unless  that  be  so.  But  is  that  correct? 
It  cannot  be  doubted  that  the  operations  of 
the  Oatonsville  Company  were  limited  to  the 
particular  territories  named  in  the  acta  of 
1886  and  ISSa  We  need  not  stop  to  discuss 
the  question  whether  it  could  use  the  public 
highways,  without  the  assent  of  the  county 
commissioners,  for  its  pipes,  conduits,  etc., 
in  conducting  the  water  from  its  source  or 
sources  of  suK>ly  to  those  territories;  but, 
conceding  that  it  had  the  right  to  construct 
dams,  reservoirs,  and  other  places  for  stor- 
age outside  of  those  territories,  and  then, 
either  over  Its  own  right  of  way,  or  over  the 
public  highways,  conduct  the  water  to  those 
territories,  it  cannot  be  denied  that  it  was 
not  authorized  to  supply  pure  water  to  hous- 
es, etc.,  outside  of  Catonsvllle,  the  First  elec- 
tion district  Eaiicott  City,  and  the  country 
within  a  half  mile  of  the  limits,  before  the 
act  of  1900  was  passed.  Its  "operations" 
were  limited  to  those  places,  and  could  not 
be  carried,  on  beyond  them,  excepting,  of 
course,  such  of  the  "operations"  as  were  nec- 
essarily and  properly  carried  on  elsewhere, 
in  order  to  enable  the  company  to  supply  the 
water  within  the  defined  territories,  some 
of  which  are  referred  to  above.  In  order  to. 
have  authority  to  supply  water  to  bouses 
and  other  places  beyond  the  points  named  in 
the  acts  of  1886  and  1888,  the  act  of  1900 
or  some  amendment  to  the  charter  was  neoes- 
sary,  and  it  by  no  means  follows  that  be- 
cause It  was  authorized  to  "extend  its  opera- 
tions" to  the  remaining  part  of  Baltimore 
county,  and  to  the  other  two  counties,  in 
doing  BO  it  could  use  all,  or  any,  of  the 
public  highways  of  the  three  counties,  re- 
gardless of  the  assent  of  the  officers  in  con- 
trol of  them.  Vhe  Legislature  undertook  to 
give  the  company  the  franchise  to  conduct  Its 
business  within  those  three  counties,  and 
without  that  it  would  seem  to  be^luit  thfit 
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It  could  not  lue  the  pnbllo  hlgbwaya  tor  lay- 
ing, repairing,  or  replacing  its  pipes,  even 
■with  the  consent  of  the  county  commlasion- 
ers,  unless  It  was  given  by  the  general  laws 
or  BMne  authority  from  the  state.  Such  a 
franchise  may  be  granted  either  directly  l)y 
the  Legislature  or  by  a  municipal  corpora- 
tion, provided  the  latter  is  clothed  with  the 
power,  bat  it  must  emanate  from  the  state. 
Con.  Oas  Co.  v.  Baito.  Clty^  101  Md.  546, 
61  AtL  6S2;  Pumell  t.  McLane,  88  Md.  592, 
66  AtL  830;  14  Am.  &  Eng.  Eocy.  of  Law 
920.  Tbe  authorities  cited  refer  to  gas  pipes, 
but  tbe  use  of  public  highways  for  water 
pipes  stands  upon  the  same  principle  as  their 
use  for  gas  pipes.  SO  Am.  &  Eng.  Bncy.  of 
Law,  43& 

It  could  not  be  pretended  that  the  act  of 
1900  gave  the  company  power  to  use  private 
jtroperty,  without  the  consent  of  the  owner, 
and  It  would  seem  to  be  equally  clear  that 
neither  the  L^lslature  nor  the  county  com- 
missioners could  authorize  this  or  any  other 
water  company  to  use  county  roads,  if  the 
fee  belonged  to  the  abutting  owners,  with- 
out their  consent;  for,  while  the  authorities 
generally  concede  that  gas  and  water  com- 
iwnies,  which  have  received  legislative  au- 
thority tb  lay  their  pipes  In  the  streets  of 
dtiee  and  towns,  can  do  so  without  the 
consent  of,  and  without  compensating,  abut- 
ting owners,  a  different  rule  applies  to  coun- 
ty highways.  Mackenzie's  Case,  74  Md.  47,  21 
Atl.  680,  28  Am.  St  Rep.  219;  14  Am.  &  Eng. 
Ikicy.  of  Law,  921;  80  Am.  &  Eng.  Ency.  of 
Law,  438;  Thornton  on  Oil  &  Gas,  S  605.  The 
reason  for  the  distinction  is  that  streets  In 
cities  and  towns  are  acquired  for  all  tbe 
ordinary  puriwses  of  streets,  which  include 
laying  gas  and  water  pipes;  but  the  ease- 
meat  the  public  acquires  In  a  right  of  way 
for  a  county  highway  Is  the  right  to  travel 
along  It,  and  Its  Incidents,  and  generally 
nothing  else.  Mackenzie's  Case,  supra.  The 
use  of  such  roads  for  horse  and  electric  rail- 
ways, without  Imposing  an  additional  servi- 
tude, is  explained  by  the  theory  that  they 
are  only  improved  methods  of  travel  over 
the  road,  as  will  be  seen  In  Lona^  Ry.  Co.  v. 
Con&  Coal  Co.,  96  Md.  630,  63  AU.  420,  and 
cases  th«e  cited;  but  tbat  Is  not  so  in  the 
use  of  a  county  highway  for  gas  and  water 
pipea.  It  Is  therefore  manifest  that  the  mere 
power  "to  extend  Its  operations"  did  not  nec- 
essarily mean  that  the  Catonsvllle  Company 
was  to  have  the  power  to  use  the  public 
highways,  regardless  of  the  assent  of  the 
oounQr  commissioners. 

Nor  can  the  provisions  that  "said  corirara- 
tlon  shall  have,  in  addition  to  the  rights  and 
privileges  heretofore  conferred  upon  It,  and 
which  It  now  enjoys,  all  the  rights  and  privi- 
leges conferred  upon  corporations  Incorporat- 
ed under  article  23  of  the  Code,"  be  con- 
strued to  give  it  the  power  to  use  the  high- 
ways without  the  assent  of  the  county  com- 
missioners. Inasmuch  as  article  23  of  the 
Code  expressly  requires  the  assent  of  the 


county  commissioners,  the  reference  to  It  in 
this  connection  strongly  implies  that  It  was 
intended  that  this  company  should  be  sub- 
ject to  that  restriction.  It  could  scarcely 
be  contended  that  It  would  be  entitled  to  the 
benefit  of  the  provision,  contained  in  what  is 
now  section  358  of  article  23,  that  it  "shall 
also  have  power  to  lay  pipes  and  construct 
all  such  other  works  as  shall  be  necessary  or 
suitable  to  carry  out  the  purposes  of  said 
cotporation,"  but  that  It  would  be  free  from 
the  proviso  immediately  following  it,  which 
requires  the  assent  of  the  county  conunis- 
sloners.  The  expression,  "In  addition  to  the 
rights  and  privileges  heretofore  conferred 
upon  It,  and  which  It  now  enjoys,"  may  have 
been  Intended  to  continue  all  those  confer- 
red by  the  act^  of  1886  and  1888,  Including 
tbe  right  to  use  the  public  highways,  even 
without  the  consent  of  the  commissioners, 
within  the  prescribed  limits  mentioned  there- 
in, but  cannot,  under  the  principles  of  con- 
struction to  be  applied  to  such  rights  and 
privileges,  be  extended  so  as  to  be  appli- 
cable to  the  public  highways  of  three  coun- 
ties, and  to  give  that  company  such  powers 
over  them  as  the  appellant  now  contends  for. 

Our  conclusion  Is  that  the  appellant  was 
not  authorized  to  lay  Its  mains,  pipes,  and 
conduits  In  the  highways  mentioned  In  the 
bill  of  complaint  without  first  obtaining  the 
asB«)t  of  the  highways  commission  of  Bal- 
timore county,  and,  vrithout  discussing  other 
questions  referred  to  at  the  argument,  the 
decree  of  the  lower  court  must  be  affirmed. 

Decree  affirmed,  appellant  to  pay  the  costs. 

a06  Hd.   28S) 

JORDAN  V.  REYNOLDS  et  al. 

(Court   of   Appeals   of   Maryland.     March   1, 
1907.) 

Husband  and  Wife  —  Actions  —  Judoment 
AoAiNST   Husband— Lixn—Pbopbbtt   Ar- 

FKCTTED. 

Under  Const  art.  3,  8  43,  declaring  that  the 
property  of  the  wife  shall  be  protected  from 
the  debts  of  her  husband,  a  judgment  against 
a  husband  Is  not  a  lien  on  real  estate  held 
b^  him  and  his  wife  as  tenants  by  the  entire- 
ties, and  they  may  give  a  purchaser  a  clear 
title  unencumbered  by  the  judgment. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  28,  Husband  and  Wife,  {  866.] 

Appeal  from  Circuit  Court  of  Baltimore 
City ;  Alfred  S.  Nlles,  Judge. 

Suit  by  George  A  Reynolds  and  others 
against  Charles  V.  Jordan.  From  a  decree 
for  plaintiffs,  defendsnt  appeals.    Affirmed. 

Argued  before  BRISCOE,  BOYD,  PEARCE, 
SCHMUCKER,  and  BURKE,  JJ. 

Edward  A.  Strauff  and  William  G  Smith, 
for  appellant  Arthur  U,  Jackson,  for  appel- 
lees. 

BRISCOE,  J.  It  is  admitted  that  the  only 
question  presented  on  the  record  In  this  case 
Is  whether  a  husband  and  wife,  holding  prop- 
erty as  tenants  by  tbe  entireties,  can  give  to 
a  purchaser  of  the  pro^rg^^  ^"^^gTC 
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chantable  title,  as  will  enable  them  to  enforce 
specific  performance  against  the  purcbaser, 
free  and  clear  of  an  outstanding  judgment 
against  the  husband.  In  other  words,  whether 
the  husband's  Interest  in  case  of  tenancy  by 
the  entirety  can  be  subjected  to  the  claims 
of  his  creditors  during  the  life  of  the  wife, 
and  whether  the  right  of  execution  Is  sus- 
pended during  the  life  of  the  wife,  but  en- 
forceable on  her  death. 

The  facts  are  undisputed,  and  the  question 
arises  upon  a  bill  In  equity,  filed  by  the  hus- 
band and  wife  against  the  purchaser,  asking 
for  the  specific  performance  of  a  contract 
of  sale  dated  the  16th  of  October,  1906,  for 
the  purchase  of  certain  leasehold  property, 
situate  In  Baltimore  City,  held  by  the  hus- 
band and  wife,  as  tenants  by  entireties.  The 
defendant  by  bis  answer  admits  the  allega- 
tions of  the  bill  to  be  true,  but  denies  the 
relief  asked  by  the  bill,  upon  the  ground  that 
on  the  24th  day  of  June,  1903,  a  certain 
August  Strauff  obtained  In  the  court  of  com- 
mon pleas  of  Baltimore  City  a  judgment 
against  George  A.  Reynolds,  one  of  the  plain- 
tiffs in  the  case,  for  the  sum  of  $950,  and 
this  judgment  is  still  unpaid  and  unsatisfied, 
that  the  judgment  is  a  lien  upon  the  prop- 
erty described  In  the  contract  of  sale,  and 
that  the  title  to  the  property,  in  consequence 
thereof.  Is  not  good  and  marketable  as  the 
contract  of  sale  required  it  to  be.  -And  for 
this  reason  he  refused  to  pay  the  purchase 
price  and  accept  a  deed.  The  case  was 
beard  on  bill,  answer,  and  exhibits,  and, 
from  a  decree  requiring  the  defendant  to 
comply  with  the  contract  of  sale  this  appeal 
has  been  taken. 

The  charactOT  of  an  estate  held  by  tenancy 
by  entireties,  similar  to  the  one  here  In  con- 
troversy, has  been  settled  by  numerous  deci- 
sions of  this  court.  In  McCubbin  t.  Stanford, 
85  Md.  380,  37  Atl.  214,  60  Am.  St  Rep.  329, 
where  land  was  owned  by  a  husband  and  wife 
as  tenants  by  entireties,  and  was  mortgaged 
by  the  husband  to  secure  his  debts,  It  was 
held,  upon  foreclosure  proceeding,  that,  since 
one  tenant  by  entireties  cannot  alien  the 
property  so  as  to  Infringe  the  rights  of  the 
other,  the  mortgage  by  the  husband  could 
not  affect  the  rights  of  his  wife,  and,  under 
Const  art  3,  S  43,  declaring  the  property  of 
the  wife  shall  be  protected  from  the  debts  of 
the  husband,  the  purchaser  of  the  husband's 
Interest  is  not  entitled  to  possession  of  the 
property  as  against  the  wife,  because  her 
undivided  -entirety  of  Interest  In  It  would 
thereby  be  destroyed,  and  she  would  be  de- 
prived of  the  protection  given  her  by  the  Con- 
stitntlon.  In  Clark  v.  Wootton,  63  Md.  113. 
where  a  judgment  was  obtained  by  husband 
and  wife  against  a  railway  company,  It  was 
held  that  the  judgment  could  not  be  attached 
for  a  debt  due  by  the  husband,  being  exempt 
from  execution  In  virtue  of  section  43  of  ar- 
ticle 3  of  the  Constitution,  which  provides 
that  the  property  of  the  wife  shall  be  pro- 
tected from  the  debts  of  the  husband.    And 


In  Brewer  v.  Bowersox,  92  Md.  569,  48  Atl. 
1060,  It  is  said,  after  a  review  of  the  cases 
upon  the  subject:  "It  is  not  because  a  con- 
veyance or  gift  Is  made  to  husband  and  wife 
as  joint  tenants  that  the  estate  by  the  entire- 
ties arises,  but  It  Is  because  a  conveyance  or 
gift  is  made  to  two  persons  who  are  husband 
and  wife ;  and  since,  in  the  contemplation  of 
the  common  law,  they  are  but  one  person, 
they  take,  and  can  only  take,  not  by  molettes, 
but  the  entirety.  The  marital  relation,  with 
its  common-law  unity  of  two  persons  In  one, 
gives  rise  to  this  peculiar  estate  when  a  con- 
veyance or  gift  is  made  to  them  without  re- 
strictive or  qnallfylng  words ;  and  they  hold 
as  tenants  by  the  entirety,  not  because  they 
are  declared  to  so  hold,  but  because  they  are 
husband  and  wife.  This  estate,  with  Its  in- 
cidents, contlnnes  in  Maryland  as  It  existed 
at  the  common  law.  It  differs  materially 
from  all  other  tenancies.  The  right  of  sur- 
vivorship, which  Is  one  of  its  chief  incidents, 
cannot  be  destroyed,  except  by  the  joint  act 
of  the  two,  and  upon  the  death  of  either  the 
other  succeeds  to  the  entire  property  or  fund." 

Applying  the  principles  enunciated  In  these 
cases,  we  cannot  see  how  the  judgment  In  this 
case  can  be  regarded,  in  any  legal  sense,  as 
a  lien  upon  the  property  in  question,  during 
the  life  of  the  wife.  The  law  is  well  settled 
in  this  state  that  Judgments  create  liens  only 
because  the  land  is  made  liable  by  statute 
to  be  seized  and  sold  on  execution.  A  Judg- 
ment creditor  stands  In  the  place  of  his  debt- 
or, and  he  can  only  take  the  property  of  his 
debtor  subject  to  the  charges  to  which  it 
was  justly  liable  in  the  bands  of  the  debtor 
at  the  time  of  the  rendition  of  the  judgment 
Valentine  v.  Selss,  79  Md.  187,  28  At!.  892; 
Morton  v.  Grafflin,  68  Md.  545,  18  Atl.  341,  15 
Atl.  298;  Hartsock  v.  Russell,  52  Md.  619. 
An  "execution"  Is  a  lien  on  personal  property 
only  because  the  personal  property  can  be 
sold  in  satisfaction  of  the  execution.  Escb- 
bach  V.  Pitts,  6  Md.  71;  Hanson  v.  Barnes, 
3  Gill,  ft  J.  359,  22  Am.  Dec.  322;  Harris  v. 
Alcock,  10  Gill.  4  J.  226,  32  Am.  Dec.  158. 
It  seems,  therefore,  to  be  clear,  both  upon 
reason  and  authority,  that  the  judgment  In 
this  case  Is  not  a  lien  upon  tbe  property,  in 
the  lifetime  of  the  wife.  There  is  nothing 
that  can  be  seized  and  sold  under  an  execu- 
tion upon  the  Judgment  Property  held  by 
this  tenure  cannot  be  sold  without  the  joinder 
of  the  wife  (McCubbIn  v.  Stanford,  supra), 
and  the  Judgment  creditor  can  acquire  no 
greater  rights  than  those  possessed  by  the 
judgment  debtor  (Valentine  v.  Selss,  supra ; 
Clark  V.  Wootton,  supra ;  Marburg  v.  Cole,  49 
Md.  402,  33  Am.  Rep.  266 ;  Samarzevosky  v. 
City  Pass.  Co.,  88  Md.  479,  42  Atl.  206). 

The  ease  of  Corinth  v.  Bmery,  63  Vt  505, 
22  Atl.  618,  25  Am.  St  Rep.  780,  is  directly  in 
point  In  that  case,  it  was  held  that  a  hus- 
band has  no  Interest  In  either  the  fee  or  the 
usufruct  of  real  estate  deeded  to  himself  and 
wife  jointly  which  can  be  taken  in  execution 
for  bis  sole  debts^, .  |n  _AIn|on4^rA Aonnell, 
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76  IlL  537,  it  was  held,  where  land  Is  held 
by  husband  and  wife  as  tenants  by  the  en- 
tirety, as  at  the  common  law,  the  sale  of 
the  same  on  execution  against  the  husband, 
followed  by  a  BherllTs  deed,  will  fall  to  pass 
any  title  whatever.  The  case  of  Chandler  v. 
Cheney,  37  Ind.  391,  is  an  express  decision  on 
this  point.  The  court  said  there  can  be  no 
partition  between  tenants  by  the  entireties; 
while  such  an  estate  exists,  no  Interest  in  it 
can  be  sold  on  execution  for  the  debts  of  the 
husband  or  wife.  From  the  nature  of  the 
estate  and  the  legal  relation  of  the  parties, 
there  must  be  unity  of  estate,  unity  of  pos- 
session, unity  of  control,  and  unity  in  convey- 
ing or  Incumbering  it.  A  mortgage  upon  such 
an  estate  executed  by  the  husband  alone  is 
void.  There  are  a  class  of  cases.  Interpreting 
the  statutes  and  legislation,  in  some  of  the 
states,  which  hold  that  the  husband  has  a 
right  to  mortgage  his  Interest  which  Is  a 
right  to  the  use  of  an  undivided  half  of  the 
estate  during  the  Joint  lives  and  to  the  fee  In 
case  he  survived  his  wife,  and,  by  the  fore- 
closure and  sale,  the  plaintifT  acquired  this 
Interest  and  became  a  tenant  in  common 
with  the  wife,  subject  to  her  right  of  sur- 
vivorship. These  cases,  however,  are  in  di- 
rect conflict  with  the  decisions  of  our  own 
state,  and  are  against  the  weight  of  authority 
upon  this  question. 

The  result  of  a  decision  according  to  the 
appellant's  contention  would  practically  de- 
stroy the  wife's  estate  and  turn  her  entirety 
into  a  Joint  tenancy  or  tenancy  in  common 
with  the  purchaser,  under  either  a  mortgage 
sale,  or  a  sale  under  an  execution,  on  a  Judg- 
ment. An  Insuperable  objection  to  the  posi- 
tion urged  by  the  appellant,  here,  Is  the  pro- 
vision of  our  Constitution  (section  43,  art.  3), 
which  declares  that  the  property  of  the  wife 
shall  be  protected  from  the  debts  of  the  hus- 
band. If  the  Judgment  creditor  possesses  a 
Hen  against  this  property,  he  could  collect 
tbe  debt  by  an  execution,  take  away  the 
wife's  property  without  her  consent,  and 
thereby  destroy  the  sale  of  the  estate  as  it 
now  stands.  To  hold  the  Judgment  to  be  a 
lien  at  all  against  this  property,  and  the  right 
of  execution  suspended  during  the  life  of  the 
wife,  and  to  be  enforced  on  the  death  of  the 
wife,  would,  we  think,  likewise  incumber  her 
estate,  and  be  in  contravention  of  the  con- 
stitutional provision  heretofore  mentioned, 
protecting  the  wife's  property  from  the  hus- 
band's debts.  It  Is  clear,  we  think,  if  the 
Judgment  here  is  declared  a  lien,  but  sus- 
pended during  the  life  of  the  wife,  and  not 
enforceable  until  her  death,  if  the  husband 
shotild  survive  the  wife,  it  will  defeat  the  sale 
here  made  by  the  husband  and  wife  to  the 
purchaser,  and  thereby  make  the  wife's  prop- 
erty liable  for  the  debts  of  her  husband. 

In  Logan  y.  McOlll,  8  Md.  469,  it  was  held. 
In  the  state  of  the  law  at  that  date,  that 
Acts  1841,  c.  161,  does  not  destroy  the  tenancy 
of  the  curtesy,  but  suspends  the  right  of  ex- 
ecution during  the  life  of  the  wife  leaving 


the  Judgment  Hen  perfect  on  the  life  estate 
of  the  husband,  to  be  enforced  on  the  death 
of  the  wife.  But  the  tenancy  by  the  curtesy 
no  longer  exists  in  this  state  by  reason  of 
subsequent  legislation,  and  a  statutory  life 
estate  has  been  substituted  for  the  common- 
law  tenancy  by  the  curtesy.  Snyder  v.  Jones, 
99  Md.  696,  59  Atl.  lia  We  have  been  re- 
ferred to  no  case  In  this  state,  and  none  can 
be  found,  where  It  has  been  held  that  a  Judg- 
ment, such  as  the  one  here  sought  to  be  en- 
forced, has  been  declared  to  be  a  Hen  upon 
an  estate  possessing  the  qualities  and  char- 
acter Incident  to  an  estate  by  the  entireties. 
In  Vinton  v.  Beamer,  55  Mich.  561,  22  N.  W. 
40,  it  is  said:  "In  an  estate  by  the  entirety 
the  husband  and  wife  take  the  same  estate, 
the  same  Interest,  and  It  cannot  be  separated. 
The  right  of  the  one  is  the  right  of  the  other. 
Neither  can  by  a  separate  transfer  affect  the 
rights  of  the  other  or  his  own.  What  would 
defeat  the  interest  of  one  would  also  defeat 
that  of  the  other." 

We  therefore  hold,  according  to  the  spirit 
and  policy  of  our  law,  that  the  Judgment 
creditor  has  no  Hen  upon  the  property  con- 
veyed by  the  appellees  to  th"  appellant  in 
this  case.  There  being  no  lien  under  the 
Judgment,  the  purchaser-  will  take  a  good  and 
valid  title  by  the  Joint  deed  of  husband  and 
wife. 

The  decree  requiring  the  speclQc  perform- 
ance of  the  contract  of  sale  will  be  affirmed. 

Decree  affirmed,  with  costs. 

(US  Md.  US) 

HORNEB  v.  BELL  et  al. 

(Court    of   Appeals   of    Maryland.    Feb.   28, 
1907.) 

1.  RKCEIVEBS  — APPOIWTJOOTT— SotVENOT    0» 

Deferdant. 

Where  heirs  representini;  one-third  of  an 
estate  sued  to  set  aside  conveyances  of  stock, 
land,  etc.,  as  having  been  obtained  from  dece- 
dent throuRh  undue  influence,  and  did  not  allege 
defendant's  insolvency,  and  he  alleRed  under 
oath  that  be  paid  par  for  the  stoc^,  there  beinK 
DO  evidence  to  the  contrary,  and  asserted  his 
abundant  ability  to  meet  any  liability  that 
mieht  be  established  SKainst  him,  and  heirs 
renresentinx  two-thirds  of  the  estate  adopted 
his  answer  and  maintained  the  validity  of  the 
conveyances,  a  receiver  was  improperly  appoint- 
ed to  take  charice  of  the  land,  etc. 

2.  JUDOinCNT  —  Sbttino  Asidk  Convetakce  — 
Conclusiveness. 

An  adjudication  setting  aside  a  conveyance 
by  decedent  to  defendant  as  having  been  ob- 
tained throutrh  undue  influence  was  not  con- 
dnsive  of  defendant's  rights  under  a  convey- 
ance of  the  same  property  made  after  another 
conveyance  between  the  same  parties. 

Appeal  from  Circuit  Court  No.  2  of  Balti- 
more City;  Pere  L.  Wlckes,  Judge. 

Suit  by  Elizabeth  H.  Bell  and  others 
against  Albert  N.  Homer.  From  a  decree  for 
plaintiffs,  appointing  a  receiver  and  granting 
an  Injunction,  defendant  appeals.  Decree 
reversed.  Injunction  dissolved,  and  case  re- 
manded. 

Argued  before  BRISCOE,  BOTD,  PEABCIL 
SCHMUCKER,  and  ROGERS,  JJ.  jOOglC 
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John  P.  Poe  and  Julius  H.  Wyman,  (or 
appellant    Joseph  B.  Seth,  for  appellees. 

PBARCB,  J.  This  Is  an  appeal  from  a  de- 
cree of  circuit  court  No.  2  of  Baltimore  dty, 
appointing  a  receiver  to  take  charge  of  the 
real,  leasehold,  and  chattel  property  of  Eliza- 
beth B.  Uammersly,  deceased  (not  including 
the  Baltimore  city  stock  mentioned  in  the  bill 
of  complaint),  and  granting  an  Injunction  to 
restrain  the  appellant,  Albert  N.  Homer, 
from  transferring  or  disposing  of  the  said 
Baltimore  city  stock.  This  is  a  continuation 
of  the  litigation  between  the  parties  to  this 
case  which  was  the  subject  of  the  appeal 
In  Homer  y.  Bell,  102  Md.  43S,  62  Atl.  736, 
to  which  frequent  reference  will  be  required 
In  this  opinion. 

The  bill  in  this  caes  recites  the  averments 
of  the  bill  in  the  former  case,  both  as  to  the 
property  of  the  said  Elizabeth  B.  Hanmiersly, 
the  persons  who  are  her  heirs  at  law,  and  the 
disposition  of  her  property  made,  or  attempt- 
ed to  be  made,  by  four  conveyances  executed 
by  her  (m  July  29,  1899,  which  conveyances 
were  by- a  decree  of  circuit  court  No.  2  an- 
nulled and  set  aside  as  fraudulent  and  void, 
and  which  decree  was  affirmed  in  102  Md. 
4S5,  62  Atl.  736.  The  bill  further  avers  that 
Albert  N.  HoroBt  on  February  24, 1906,  caus- 
ed to  be  placed  upon  record  four  other  con- 
veyances, all  dated  December  9,  1901,  purport- 
ing to  be  executed  by  the  said  Elizabeth  B. 
Hammersly,  and  conveying  respectively  to  the 
parties  named  In  the  former  conveyances  the 
Identical  properties  described  In  said  respect- 
ive former  conveyances — ^that  is  to  say  (1)  to 
Elizabeth  H.  Bell,  her  granddaughter,  for  her 
life,  and  after  her  death  to  her  children,  cer- 
tain leasehold  property  of  little  value;  (2) 
to  George  D.  Hammersly,  her  grandson,  cer- 
tain other  leasehold  property  also  of  little 
value,  both  in  bad  condition ;  (3)  to  Mary  D. 
Homer,  wife  of  Albert  N.  Horner,  and  her 
only  daughter,  certain  goods  and  chattels  con- 
tained in  No.  108  North  Green  street,  and  No. 
2045  North  E\iI°ton  avenue;  and  (4)  to  her 
son-in-law,  said  Albert  N.  Homer,  all  the 
residue  of  her  estate  of  every  kind,  the  cou' 
sideration  named  in  each  of  said  deeds  being 
"five  dollars  and  other  good  and  valuable  con- 
siderations." The  bill  does  not  allege  what  Is 
the  value  of  the  property  mentioned  In  said 
conveyances,  but  the  answers  filed  in  the 
cause  admit  that  the  said  Elizabeth  B.  Ham- 
mersly, before  the  execution  of  said  convey- 
ances, was  possessed  of  the  real  and  lease- 
hold property  described  in  the  bill,  and  avers 
that  Its  maximum  value  was  $25,000,  and  al- 
so admits  that  before  July  17,  1889,  she  was 
possessed  of  Baltimore  city  stock  worth  $28,- 
(100,  making  her  total  estate  about  $53,000. 
The  bill  further  alleges  that  Homer  procured 
said  four  conveyances  to  be  recorded  "out  of 
time,"  that  is,  within  four  hours  after  de- 
livery to  the  recording  clerk,  and  then  to  be 
immediately  delivered  to  him,  and  so  prevent- 
ed the  plaintiffs  from  seeing  the  original  con- 


v^ances,  and  that  they  are  "exact  caries 
In  their  terms  and  substance"  of  the  four 
conveyances  of  July  29,  1899,  and  of  four 
other  conveyances  dated  February  14^  1900, 
and  filed  with  the  examiner  in  the  former 
case  referred  to;  that  the  plaintiffs  knew 
nothing  of  the  execution  of  the  four  convey- 
ances of  December  9,  1901,  until  after  their 
recording  on  February  24,  1906,  and  that  the 
two  conveyances  purporting  to  be  made  them 
were  never  delivered  to  or  accepted  by  them, 
and  were  never  intoided  by  the  said  Elizabeth 
B.  Hammersly  to  take  effect  in  her  lifetime, 
and  are  therefore  null  and  void ;  and  that  they 
had  no  knowledge  of  the  execution  or  delivery 
of  the  conveyances  referred  to  In  this  bill, 
and  which  were  the  subjects  of  adjudication 
in  the  former  case,  until  shortly  before  the 
bill  In  that  case  was  filed.  The  bill  still  fur- 
ther alleges  that  since  the  decision  of  the  ap- 
peal In  the  former  case  the  plaintiffs  have 
learned  that  said  Homer  has  filed  with  the 
register  of  Baltimore  dty  certificates  of 
Baltimore  city  stock  of  the  par  value  of  $28,- 
000  owned  by  said  Elizabeth  B.  Hammersly, 
which  pretended  to  be  transferred  by  her  to 
said  Homer,  but  which  transfer  the  plain- 
tiffs charge  was  never  legally  made  by  her 
and  is  null  and  void.  It  further  charges  that 
at  the  time  of  the  execution  of  said  convey- 
ances and  transfer  of  stock  said  EJllzabeth  B. 
Hammersly  was  77  years  of  age.  Infirm  in 
body  and  feeble  in  mind  to  such  an  extent  as 
to  render  her  incapable  of  making  a  valid 
deed  or  contract ;  that  she  resided  with  said 
Homer,  who  took  advantage  of  her  Incapacity 
to  procure  said  conveyances  and  transfer, 
whereby  the  plaintiffs  would  receive  only  a 
pittance  of  the  large  estate  of  their  grand- 
mother, Instead  of  receiving  one-third  thereof 
in  the  natural  course  of  events ;  that  long  aft- 
er the  execution  of  said  conveyances  of  De- 
cember 9,  1901,  said  Elizabeth  B.  Hammersly 
retained  control  of,  and  exercised  all  rights  of 
ownership  over,  all  said  property,  and  that 
said  conveyances  and  said  transfer  of  stock 
were  without  any  consideration,  were  never 
legally  executed,  delivered,  or  recorded,  and 
should  be  set  aside  as  fraudulent  and  void; 
that  the  two  plaintiffs,  together  with  the  said 
Wm.  H.  Hammersly  and  Mary  D.  Homer, 
are  the  only  heirs  at  law  of  said  Elizabeth  B. 
Hammersly,  and  as  such  are  entitled  to  her 
whole  estate ;  that  said  Wm.  H.  Hammersly 
without  notice  to  plaintiffs  applied  for,  and 
was  granted,  letters  of  administration  upon 
the  estate  of  said  Elizabeth  B.  Hammersly, 
and  gave  bond  as  such  admlnlstratm*  In  the 
penalty  of  $100,  and  that  this  was  done  at 
the  Instance  of  said  Homer;  that  Wm.  H. 
Hammersly  Is  a  man  of  bad  habits,  an  ex- 
cessive drinker,  Incapable  of  properly  trans- 
acting any  business,  and  wholly  dependent 
for  supoprt  upon  said  Horner  and  his  wife, 
and  that  he  was  used  by  said  Homer  In  this 
way  to  enable  him  fraudulently  to  possess 
himself  of  the  estate  of  said  Elizabeth  B. 
Hammersly;  that  the  plaintiffs  bad  applied 
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to  the  orphans'  court  for  Baltimore  city  tor 
a  revocation  of  said  letters  of  administration 
on  the  ground  of  the  general  nnfltness  of 
said  Wm.  H.  Hanunersly  for  the  duties  of  the 
office,  and  upon  the  special  ground  that  his 
answer  to  the  bill  In  the  former  case  showed 
him  to  be  a  party  to  a  conspiracy  to  defraud 
the  plaintiffs  of  their  rights  In  the  entate  of 
Mrs.  Hammersly,  but  that  the  orphans'  court 
refused  to  revoke  said  letters,  though  it  re- 
quired bis  bond  to  be  Increased  to  the  pen- 
alty of  $3,000,  which  conduct  on  the  part  of 
the  orphans'  court  the  plaintiffs  allege  to  be  a 
travesty  upon  Justice,  and  to  require  the  In- 
tervention of  this  court,  in  the  exercise  of  its 
general  Jurisdiction,  to  assume  control  over 
the  administration  of  said  estate  through  a 
receiver  to  be  appointed  by  it,  and  the  prayers 
of  the  bin  were  in  conformity  with  the  char^ 
acter  of  Ite  avermenta 

Separate  answers  were  filed  by  each  of 
the  three  defendants.  That  of  Albert  N. 
Homer  is  full  and  specific  He  alleges  that 
the  conveyances  of  December  9,  1901,  were 
her  free  and  voluntary  act,  and  were  execut- 
ed and  delivered  by  her  when  she  was  ab- 
solutely and  Indisputably  In  possession  of  all 
her  mental  faculties,  and  that  these  convey- 
ances were  m«de  to  carry  out  a  purpose  long 
and  deliberately  held  by  her ;  that  he  had  in 
his  possession  said  original  deeds  and  would 
produce  them  at  the  hearing,  and  that  the  re- 
cording of  deeds  out  of  place  was  neither 
unlawful  nor  unusual,  and  that  the  four 
deeds  in  question  were  executed  before  Ed- 
win Erickson,  a  notary  public,  whereas  the 
other  eight  deeds  referred  to  in  the  bill  were 
executed  before  Andrew  J.  Collars,  a  Justice 
of  the  peace  now  dead,  and  that  the  proper- 
ty cpnv^ed  to  the  plaintiff  Elizabeth  H. 
Bell  was  worth  $2,000,  and  that  conveyed 
to  George  D.  Hammersly  was  worth  about 
$1,500.  He  alleged  that  he  purchased  said 
Baltimore  city  stock  of  the  par  value  of 
$28,000  from  Mrs.  Hammersly ;  that  the  pur- 
chase was  made  in  good  faith,  and  that  he 
well  and  truly  paid  the  whole  of  said  pur- 
chase price  In  cash  at  the  full  par  value  of 
said  stock  at  different  times  and  in  different 
amounts  between  May  21,  1898,  when  she 
executed  a  power  of  attorney  authorizing 
blm  to  transfer  said  stock  to  himself,  and 
the  17th  of  July,  1899,  when  said  transfer 
was  made;  and  that  Mrs.  Hammersly  never 
exercised,  or  claimed  the  right  to  excercise, 
any  control  or  ownership  over  said  stock,  or 
over  any  of  said  property  after  the  execu- 
tion of  said  conveyances  and  power  of  attor- 
ney. He  further  alleged  that  Mr.  Hammers- 
ly acquired  all  of  her  property  through  a 
conveyance  from  her  husband,  David  L. 
Hammersly.  dated  January  4,  1898,  who  died 
at  a  later  date  in  the  same  month  of  that 
year,  and  that  In  making  the  conveyances 
mentioned  In  the  bill  she  was  following  of 
her  own  free  will  and  fixed  purpose  the  prec- 
edent and  example  set  for  her  by  her  hus- 
band, and  that  she  sold  the  Baltimore  city 


stock  because  she  wished  to  dispose  of  It  and 
use  the  proceeds  otherwise,  as  she  had  a 
right  to  do,  as  she  felt  that  what  she  and 
her  husband  had  done  for  the  plaintiffs  in 
his  and  her  lifetime  was  sufficient  for  them ; 
that  when  Wm.  H.  Hammersly  was  about 
18  years  of  age  he  married  a  dissolute  wo- 
man, and  one  reason  why  Mrs.  Hammersly 
made  the  conveyance  to  Homer  was  her  pur- 
pose to  debar  her  son's  wife  from  any  inter- 
est in  her  own  property,  and  that  her  son 
would  be  taken  care  of  by  Horner  and  his 
wife.  He  also  alleges  that  Wm.  H.  Ham- 
mersly for  more  than  four  years  before  the 
grant  of  letters  of  administration  to  him  had 
ceased  to  use  any  intoxicating  liquors,  and 
was  competent  to  discharge  properly  the  du- 
ties of  the  administration.  He  then  specific- 
ally alleges  at  much  length  that  after  her 
husband's  death  it  was  Mr&  Hammersly's 
fixed  purpose  not  to  make  a  will,  but  to  con- 
vey her  property  in  her  lifetime  to  those 
whom  she  wished  to  enjoy  It;  that  she  was 
much  disturbed  by  the  litigation  over  the 
will  of  George  R.  Berry,  and  frequently  de- 
clared her  purpose  to  prevent  controversy 
over  her  estate  by  disposing  of  it  by  deed 
and  not  by  will,  as  her  husband  had  done; 
and  that  with  this  view  she,  from  time  to 
time,  reaffirmed  her  purpose  by  renewing 
such  deeds  at  stated  Intervals.  Thus  her 
first  deeds  were  executed  July  29,  1899. 
Four  other  deeds  of  like  tenor  and  effect 
were  executed  Febraary  14,  1900.  The  third 
set  of  deeds  of  like  tenor  and  effect  were  ex- 
ecuted August  1,  1900.  The  fourth  set  of 
deeds  of  like  tenor  and  effect  were  executed 
April  23,  1901,  and  on  the  Otb  day  of  Decem- 
ber, 1901,  the  fifth  set  of  deeds  of  like  tenor 
and  effect  were  executed,  and  she  died  on 
June  4,  1902.  Thus  It  will  be  seen  that  she 
executed  a  new  set  of  deeds  practically  every 
six  months.  He  alleges  in  his  answer  that 
be  was  not  present  at  the  execution  of  the 
last  set  of  deeds,  but  that  Mrs.  Homer  alone, 
in  addition  to  the  notary,  was  present  at  that 
time.  This  persistent  execution  of  succes- 
sive conveyances  of  the  same  tenor  and  effect 
indicates  either  remarkable  tenacity  of  pur- 
pose and  intelligent  exercise  of  will  on  the 
part  of  Mrs.  Hammersly,  or  equally  remark- 
able shrewdness  and  skill  on  the  part  of  Mr. 
and  Mrs.  Homer  in  devising  and  executing 
a  plan  to  defeat  the  not  unnatural  expecta- 
tions of  the  plaintiffs,  and  to  possess  them- 
selves of  the  bulk  of  Mrs.  Hammersly's  es- 
tate. Homer  further  alleges  that  he  was 
advised  by  counsel  In  the  former  case  that 
tlie  case  made  by  plaintiffs  was  not  sufficient 
to  require  of  him  and  his  wife  any  testimony 
to  meet  the  plaintiffs'  case,  other  than  their 
answers  to  the  Interrogatories  accompanying 
the  bill.  The  answers  in  that  case  were 
diaracterized  by  Judge  Jones  as  "evasive 
an4  perfunctory"  and  as  "framed.  If  not 
with  the  purixiee,  at  least  with  the  effect,  to 
make  the  burden  of  the  plaintiffs  with  re- 
spect to  proof  as  difficult  as  posslt 
uigitized  by ' 
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with  tills  language  of  the  careful  and  con- 
scientious Judge  whose  lamented  death  has 
since  occurred  we  do  not  disagree;  but.  In 
thifi  case,  heard  on  uil  and  answers,  we  can- 
not say  that  the  defendant  have  not  met  the 
averments  of  the  bill  with  clear  and  specific 
denials.  There  is  no  averment  in  this  bill 
of  the  Insolvency  of  Albert  N.  Homer,  or 
that  he  Is  not  of  ample  means  to  respond  to 
any  claim  which  the  appellees  may  establish. 
The  case,  as  now  presented  upon  bill  and  an- 
swer,, does  not  Involve  a  decision  upon  the 
final  merits,  and  requires  us  to  examine  witli 
care  the  right  of  the  plaintlfTs,  at  this  stage 
of  the  case,  to  a  decree  for  receivers  and  an 
injunction. 

The  fundamental  principles  governing  the 
appointment  of  receivers  are  thoroughly  set- 
tled in  this  state,  and  are  stated  with  great 
precision  In  Miller's  Equity  Procedure,  S§ 
62^-034,  accompanied  by  reference  to  the 
cases.  From  these  numerous  cases  none  can 
be  selected  which  more  succinctly  and  strong- 
ly state  the  controlling  principle  In  this  case 
tiian  the  case  of  Klpp  v.  Hanna,  2  Bland, 
31,  m  which  the  chancellor  said:  "A  receiver 
may  be  appointed  against  the  legal  title  in 
a  strong  case  of  fraud,  combined  with  dan- 
ger to  the  property.  But  the  court  inter- 
poses by  appointing  a  receiver  against  the 
legal  title  with  reluctance.  It  must  not  only 
be  morally  sure  that  at  the  hearing  the  par- 
ty would,  upon  those  circumstances,  be  turn- 
ed out  of  possession,  but  must  see  some  im- 
minent danger  to  the  property  and  the  inter- 
mediate rents  and  profits  from  not  acting 
rather  prematurely,  and  if  the  property 
should  not  be  taken  under  the  care  of  the 
court"  In  numerous  subsequent  cases  this 
doctrine  has  been  approved,  and  It  has  been 
repeatedly  said  In  cases  of  varying  character 
that  the  power  of  appointing  a  receiver  Is 
a  most  delicate  one,  and  should  be  exercised 
hy  the,  court  with  extreme  caution,  and  only 
under  special  and  peculiar  circumstances  re- 
quiring summary  relief.  The  Justification 
for  the  exercise  of  this  power  is  the  preserva- 
tion of  the  subject  of  litigation  or  of  the 
intermediate  rents  and  profits.  In  Blain  v. 
Everitt,  36  Md.  81,  the  court  said:  "In  such 
cases  the  averment  of  insolvency  of  the  par- 
ty in  possession  and  receipt  of  the  rents  and 
profits  is  most  important  In  making  out  that 
strong  and  special  case  of  imminent  danger 
of  loss  always  required  as  essential  to  a  de- 
parture from  the  old  rule  not  to  make  such 
an  appointment  In  any  case,  under  any  cir- 
cumstances,  before  answer."  It  is  obvious, 
therefore,  that  after  answer,  where  the  an- 
swer under  oath  fairly  meets  the  averments 
of  the  bill,  and  the  case  Is  heard  on  bill  and 
answer,  the  same  rule  must  be  applied.  Ac- 
cordingly In  Furlong  &  Miller  v.  Edwards, 
3  Md.  112,  where  the  case  was  in  that  con- 
dition, the  court  said:  "The  only  allegations 
in  the  bill  that  could  have  authorized  the 
Interference  of  a  court  of  chancery  In  the 
mode  prayed  for  were  those  which  averred 


that  the  defendant  was  in  possession  of  tbe 
property,  was  selling  and  converting  the 
same  to  his  own  use,  that  he  was  insolvent, 
and  that  the  complainant  was  thereby  in 
danger  of  losing  his  debt  These  charges  are 
unequivocally  and  explicitly  denied,  and 
thus  the  complainant  has  every  pretended 
ground  taken  from  him,  upon  which  to  rest 
an  application  for  an  injunction  and  receiv- 
er." Here  the  allegation  is  not  even  made. 
Tbe  answer  however  asserts  that  Homer  is 
of  abundant  means  to  meet  any  liability 
which  might  be  established  at  a  hearing  up- 
on the  merits.  Moreover,  two  of  tbe  heirs 
at  law  of  Mrs.  Hammersiey — Mary  D.  Hor- 
ner and  'William  H.  Hammersly — ^represent- 
ing as  such  two-thirds  of  her  estate,  adopt 
the  answer  of  Albert  N.  Homer,  and  sustain 
the  validity  of  all  the  conveyances  attacked, 
so  that  the  case  only  Involves  a  claim  to  one- 
third  of  the  real  and  leasehold  property  con- 
veyed to  Albert  N.  Horner,  and  one-third  of 
tbe  Baltimore  city  stock  assigned  to  him. 
He  could  not,  pendente  lite,  sell  or  encumber 
the  real  or  leasehold  estate,  and  therefore 
only  one-third  of  the  rents  and  profits  are 
involved  In  this  controversy.  As  to  the  city 
stock,  the  answer  avers  that  Horner  paid 
for  It  its  full  par  value  in  cash,  and.  In  the 
absence  of  any  evidence  whatever  to  contra- 
dict this  averment,  the  answer  being  under 
oath,  swears  away  all  the  equities  of  the  bill, 
there  being  no  allegation  of  present  insolvm- 
cy  in  the  bill,  or  of  Homer's  Inability  to  pay 
the  purchase  money  for  the  stock  at  the  time 
of  the  alleged  purchase. 

But  It  is  contended  for  tbe  appellees  that 
the  relief  sought  in  the  former  case  Is  tiie 
same  sought  in  this  case,  and  that  the  matter 
here  In  controversy  is  therefore  res  adjudl- 
cata ;  but  we  are  not  able  to  adopt  this  view. 
Much  reliance  for  this  contention  seems  to  be 
placed  upon  tbe  case  of  State  v.  Brown,  64 
Md.  203,  1  Atl.  64,  6  Atl.  172.  In  that  case 
it  was  sought  to  have  declared  null  and 
void  the  same  deed  of  trust,  which  in  62  Md. 
439,  in  a  case  where  the  bill  was  filed  be- 
tween the  same  complainants  and  the  same 
defendants,  was  declared  to  be  good  and 
valid.  "  The  court  said:  "The  purpose  In 
each  case  was  to  strike  down  and  defeat 
the  power  of  sale  contained  in  the  (same) 
deed  of  trust"  But  the  deeds  assailed  in 
this  case  are  not  the  same  assailed  In  the 
former  case.  Those  assailed  In  the  former 
case  were  vacated  and  annulled,  because  the 
court  held  it  appeared  from  the  testimony 
that  there  was  a  confidential  relation  exist- 
ing between  Mrs.  Hammersly  and  her  son-in- 
law;  that  the  burden  of  proof  to  show  that 
the  deeds  were  the  voluntary  and  deliberate 
act  of  the  grantor  bad  not  been  met  by  the 
defendants;  that  the  physical  condition  of 
the  grantor  at  the  time  of  the  execution  of 
said  deeds  was  such  as  to  unfit  her  for  the 
transaction  of  business  without  independent 
advice;  and  that  for  these  reasons  the  deeds 
should  be  vacated  and  annulled. 


Digitized  by  VJ 


obg!^* 


HdO 


HOBNEB  ▼.  BELL. 


43 


follow  that  the  testlmonr  which  Is  yet  to 
be  taken  In  this  case  will  show,  as  It  did  in 
the  former  case,  that  a  confidential  relation 
continued  to  exist  between  these  parties,  nor 
that  the  physical  condltI<Hi  of  Mrs.  Hammer- 
sly  was  the  same  at  the  date  of  the  execution 
of  the  deeds  assailed  In  this  case  as  it  was 
when  those  assailed  in  the  former  case  were 
executed.  The  two  transactions  are  distinct 
and  Independent,  and  their  validity  must  be 
determined  by  the  circumstances  attending 
than  respectively,  and  it  may  be  observed 
here  that  the  deeds  assailed  in  the  former 
case  were  there  discussed  In  argument  and 
considered  by  the  court  as  deeds,  and  not  as 
testamaitary  papers,  as  the  appellees  in  their 
brltf  in  this  case  seek  to  treat  them.  This 
cannot  be  done  consistently  with  the  char- 
acter of  the  proceeding  in  this  case,  the  pray- 
er for  relief  being  that  the  deeds  may  be  "set 
aside  and  annulled."  If  they  could  be  re- 
garded as  testamentary  papers  there  would 
be  no  Jurisdiction  In  a  court  of  equity  to  an- 
snl  or  set  them  aside,  and  the  counsel  for 
tlie  appellees  would  not  have  Invoked  the  re- 
lief which  they  seek. 

This  case,  In  respect  to  the  number  of  simi- 
lar sets  of  conveyances  alleged  In  the  an- 
swer to  have  been  Intended  to  accomplish  the 
same  results,  is  unlike  any  case  to  which  we 
hare  been  referred;  bnt  If  the  truth  of  that 
allegation  in  the  answer  and  the  bona  fides 
of  the  transactions  be  assumed  for  the  pur- 
pose of  considering  only  the  character  of 
these  papers,  all  those  which  followed  the  ex- 
ecntlon  of  the  first  set  might  be  fairly  re- 
garded as  confirmatory  of  the  title  which  had 
been  adequately  and  fully  conveyed  by  the 
first  set  Whether  the  unusual  and  peculiar 
coarse  pursued  Indicates  a  persistent  and 
cunningly  devised  scheme  of  Horner  and  wife 
to  dominate  the  feeble  will  of  an  infirm  old 
woman,  and  by  undue  infiuence  to  acquire 
possession  of  the  bulk  of  her  -property,  or 
whether  it  disclosed  a  fixed  purpose  on  the 
part  of  a  woman  of  strong  will  and  business 
capacity  to  dispose  of  her  property  in  her 
lifetime  according  to  a  design  of  her  own, 
can  only  be  properly  determined  from  testi- 
mony taken  for  a  hearing  upon  the  merits 
of  the  case.  The  doctrine  of  res  adjudicata 
can  in  no  event  be  applied  to  the  Balti- 
more city  stodc,  since  that  was  nowhere  men- 
tioned In  the  former  case,  and  was  no  part 
of  the  rem  upon  which  the  decree  operated. 
Nor  do  we  think  it  can  be  applied  at  all  In 
this  case.  The  principles  which  govern  the 
application  of  this  doctrine  are  stated  with 
admirable  clearness  and  precision  in  Crom- 
wdl  y.  County  of  Sac,  94  U.  S.  361,  24  Ii.  E]d. 
196.  That  was  an  action  on  four  bonds  of 
Sac  county,  and  four  coupons  attached,  for 
interest.  To  defeat  this  action  the  defendant 
relied  (Q)on  the  estoppel  of  a  Judgment  in 
favor  of  the  county  In  a  former  action 
brought  by  one  Smith  upon  certain  earlier 
maturing  coupons  on  the  same  bonds,  accom- 
panied with  proof  that  Cromwell  was  at  the 


time  the  real  owner  of  the  coupons  In  that 
action,  and  that  the  action  was  prosecuted 
for  his  sole  use  and  benefit.  Mr.  Justice 
Field  there  said:  "It  should  be  borne  in 
mind  that  there  is  a  difference  between  the 
effect  of  a  Judgment  as  a  bar  or  estoppel 
against  the  prosecution  of  a  second  action  up- 
on the  same  claim  or  dentand,  and  its  effect 
as  an  estoppel  to  another  action  between  the 
same  parties,  upon  a  different  claim  or  cause 
of  action.  In  the  former  case,  the  Judgment, 
If  rendered  upon  the  merits,  constitutes  an 
absolute  bar  to  a  subsequent  action.  *  *  * 
Bnt  where  the  second  action  between  the 
same  parties  is  upon  a  different  claim  or 
demand,  the  judgment  In  the  prior  action 
operates  as  an  esto{q;)el  only  as  to  those  mat- 
ters In  Issue,  or  points  controverted,  upon 
the  determination  of  which  the  finding  or 
verdict  was  rendered.  •  •  ♦  Only  upon 
such  matters  is  the  Judgment  conclusive  in 
another  action." 

In  the  former  case  mentioned  in  Cromwell 
V.  Sac  County  It  appeared  that  the  bonds  In 
question  which  were  negotiable  Instruments 
were  Issued  and  delivered  to  a  person  who 
had  contracted  to  erect  a  cotmty  courthouse, 
but  never  did  erect  It  It  also  appeared  tljat 
the  plaintiff  in  the 'former  suit  became  the 
holder  before  maturity  of  25  coupons  which 
had  been  attached  to  some  of  these  bonds, 
but  there  was  no  finding  that  he  had  ever 
given  any  value  for  them,  and  upon  those 
findings  the  court  held  the  bonds  were  void 
as  against  the  county,  and  gave  Judgment  ac- 
cordingly. In  Cromwell  v.  Sac  County  the 
plaintiff  offered  to  prove  that  he  gave  value 
before  maturity  for  the  bonds  and  coupons 
then  In  suit,  but  was  not  allowed  to  do  so, 
because  of  the  supposed  effect  of  the  former 
Judgment  mentioned.  The  court  said :  "There 
was  nothing  adjudged  In  the  former  action  In 
the  finding  that  the  plaintiff  had  not  made 
such  proof  in  that  case  which  can  preclude 
the  present  plaintiff  from  making  such  proof 
here.  The  fact  that  a  party  may  not  Iiave 
shown  that  he  gave  value  for  one  bond  or 
coupon  Is  not  even  presumptive,  much  less 
conclusive,  evidence  that  be  may  not  have 
given  value  for  another  and  different  bond 
or  coupon.  The  exclusion  of  the  evidence 
offered  by  the  plaintiff  was  erroneous,  and 
the  Judgment  must  be  reversed."  The  anal- 
ogy between  tlwt  case  and  the  case  before 
us  Is  obvious.  In  the  case  of  Homer  v.  Bell, 
102  Md.  435,  62  Ati.  736,  the  court  held  that 
the  burden  of  proof  was  upon  Homer  to  sus- 
tain the  conveyances  then  befoi:e  the  court, 
and  as  he  failed  to  offer  any  such  evidence, 
the  court  stmcik  down  those  partlcnlar  con- 
veyances. But  the  fact  that  he  did  not  of- 
fer such  evidence  Is  not  conclusive,  nor  is 
it  even  presumptive,  evidence  that  he  cannot 
or  will  not  offer  such  evidence  in  this  action 
which  involves  different  and  later  convey- 
ances of  the  same  property.  It  was  adjndged 
in  the  former  case  that  he  took  no  title  un- 
der those  conveyances,  but  there  was  no  ad>. 
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Judication  that  he  could  take  no  title  to  tbe 
same  property  under  different  and  later  con- 
veyances. An  lUuBtration  of  the  manner  In 
wblcfa  this  doctrine  Is  treated  when  sought 
to  be  applied  to  tbe  title  to  land  may  be 
fotmd  In  Applegate  t.  Dowell,  16  Or.  513,  10 
Pac.  651,  in  which  it  was  held  that  In  a  suit 
by  a  plaintiff  to  remove  a  cloud  upon  his 
title  a  decree  in  a  former  suit  against  tbe 
plaintiff  and  his  grantor  and  others  rendered 
subsequent  to  the  plaintiff's  purchase  of  the 
land  and  declaring  his  grantor's  deed  to  be 
fraudulent  did  not  estop  the  plaintiff  from 
claiming  title  to  the  land.  That  case  was  de- 
cided upon  the  authority  of  Cromwell  v. 
County  of  Sac.  The  court  said:  "The  bill 
only  sought  to  annul  the  deed  from  Jesse 
Applegate  to  Wm.  H.  H.  Applegate,  though 
tbe  latter  had  long  before  conveyed  to  the 
plaintiff  for  a  valuable  consideration.  Dowell 
contented  himself  with  Impeaching  the  deed 
from  Jesse  to  Wm.  H.  H.,  but  left  the  deed 
from  the  latter  to  the  plaintiff  in  statu  quo. 
If  the  validity  of  the  deed  from  Wm.  H.  H. 
to  the  plaintiff  had  been  made  an  issue  in 
the  suit,  the  decree  would  have  been  conclu- 
sive upon  the  question,  but  It  would  have  had 
to-  be  put  directly  in  issue,  and  not  merely 
collaterally  litigated.  The  decree  does  not 
conclude  the  appellant  from  asserting  title 
to  the  land."  In  Packham  v.  Ludwlg  (Md.) 
63  Atl.  1049,  where  a  somewhat  similar  state 
of  facts  was  allied  as  to  successive  wills, 
this  court  said:  "A  charge  of  fraud  in  a 
particular  transaction  cannot  be  proved  by 
evidence  of  other  and  independent  frauds  of 
the  party  charged,  though  in  a  similar  trans- 
action, unless  it  appears  that  there  is  such 
ft  connection  l)etween  the  transactions  as  to 
authorize  the  Inference  that  the  frauds  are 
both  parts  of  a  general  scheme  or  purpose 
to  defraud;"  but  the  existence  of  this  scheme 
is  a  question  of  proof,  in  no  way  Involving 
any  question  of  estoppel. 

For  these  reasons  the  decree  of  the  circuit 
court  No.  2  will  be  reversed,  the  injunction 
will  be  dissolved,  and  the  case  remanded. 

Decree  reversed  with  costs  to  the  appellant 
above  and  below.  Injunction  dissolved,  and 
case  remanded. 
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MAYOR,  BTO.,  OF  HTATTSVILI/B  et  al.  t. 
SMITH  et  al. 

(Court  of  Appeals  of  Maryland.    Mardi  1, 
1907.) 

1.  Appeal  and  Ebrob  — Decisions  Review- 
able. 

An  order  OTerrulinK  a  demurrer  to  the  en- 
tire bill  of  complaint  is  in  the  nature  of  a  final 
decree,  and  an  appeal  lies  therefrom. 

TEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  2,  Appeal  and  Error,  S  369.1 

2.  Municipal   Cobporationb  —  Special  Ab- 
SESSMENTB— Statutes. 

Bill  of  Rights,  S  15,  declares  that  every 
person  holding  property  ought  to  contribute  bis 
proportion  of  public  taxes  for  the  support  of  the 
government  according  to  his  actual  worth  in 


real  or  personal  property.  Section  23  declares 
that  no  man  should  be  deprived  of  property  ex- 
cept by  the  judmnent  of  his  peers  or  the  law 
of  the  land.  Acta  1906,  p.  143.  c  113.  {  22. 
authorizing  the  mayor  and  common  council  of 
a  city  to  cause  to  be  constructed,  as  they  may 
determine  necessary  for  the  public  benefit,  side- 
walks in  any  of  the  streets,  and  to  assess  upon 
abutting  land  the  cost  thereof,  and  making  the 
assessment  a  lien  on  the  property  and  recov- 
erable as  taxes,  is  not  invalid  as  violative  of  the 
Rill  of  Rights,  and  especially  of  sections  15  and 
23  thereof. 
3.  Appeal  anp  EaaoB— PREstncpnoNS. 

On  appeal  from  an  order  overrulinic  a  de- 
murrer to  a  bill  to  enjoin  a  street  assessment,  in 
the  absence  of  any  aileKations  on  the  question 
of  notice,  it  will  be  assumed  that  the  property 
owners  were  given  proper  notice  pursuant  to 
the  statute. 

Appeal  from  Circuit  Court,  Prince  George's 
County,  in  Equity;  Geo.  C.  Merrick,  Judge. 

Suit  by  Mary  Smith  and  others  against 
the  mayor  and  common  council  of  Hyatts- 
ville  and  others.  From  an  order  overruling 
a  demurrer  to  the  bill,  defendants  appeaL 
Reversed,  and  bill  dismissed. 

Argued  before  BOYD,  PBARCB,  BRIS- 
COE, SCHMUCKER,  BURKE,  and  ROG- 
ERSl  JJ. 

Marlon  Duckett  and  Robert  W.  Wells,  for 
appellants.  F.  Snowden  Hill  and  James  C 
Rogers,  for  appellees. 

BURKB,  J.  The  appellees  are  the  ovraera 
of  four  lots  of  ground  numbered,  respective- 
ly, 11,  12,  13,  and  14,  In  block  B,  in  tbe 
town  of  Hyattsville,  In  Prince  George's  coun- 
ty, Md.  Each  of  said  lots  has  a  frontage  of 
45  feet  on  the  north  side  of  Johnson  avenue, 
between  Maryland  avenue  and  Wine  avenue. 
Johnson  avenue  Is  one  of  the  public  streets 
of  the  town.  Two  of  these  lots  are  owned  by 
Mary  Smith,  one  by  Rufus  L.  B.  Clarlc,  and 
one  by  Mary  D.  Sutton.  The  appellant  is  a 
municipal  corporation,  and  in  tbe  year  1006 
passed  an  ordinance  providing  for  the  lay- 
ing of  a  new  cement  sidewalk  upon  tbe  part 
of  the  north  side  of  Johnson  avenue  wblcb 
lies  between  Maryland  avenue  and  Wine 
avenue,  to  replace  a  sidewalk  then  existliig, 
but  which  was  thai  in  a  bad  condition.  This 
old  sidewalk  had  been  constructed  In  1895 
by  the  commissioners  of  Hyattsville,  a  cor^ 
poratlon  of  which  the  appellant  is  the  suc- 
cessor. In  the  month  of  September,  1906,  the 
appellant  caused  the  old  sidewalk  to  be  torn 
up,  and  a  new  cement  sidewalk  to  be  laid  in 
Its  place,  and  in  October,  1906,  assessed 
against  each  of  the  appellees'  lots  the  sum  of 
60^  cents  per  front  foot  as  its  proportion 
of  the  total  cost  of  said  new  cement  side- 
walk, which  assessment  constituted  under 
the  terms  of  the  act  which  will  be  hereafter 
referred  to  and  considered  a  lien  upon  tbe 
lots,  and  collectible  by  the  municipality.  No 
request  was  made  by  either  of  tbe  appel- 
lees to  the  appellant  to  lay  the  sidewalk, 
nor  has  either  assumed  or  promised  to  pay 
the  cost  of  Its  construction,  or  any  part 
thereof.  Tbe  total  cost  of  laying  tbe  side- 
walk was  $604.55,  and  the  appellant  has  a»- 
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■essed  against  the  lots  on  the  north  side  of 
Johnaon  STeniie  fronting  the  sidewalk  the 
cost  of  Its  constroctlon  in  the  proportion  that 
their  req>ectiTe  nnmber  of  front  feet  bears  to 
the  total  cost,  and  by  this  method  or  rnle  of 
assessment  the  sum  payable  by  Siary  Smith 
18  $54.45;  by  Rufus  L.  B.  Clark,  $27.22%; 
and  by  Mary  D.  Sutton,  $27.22%.  The  mayor 
and  common  council  of  Hyattsville  claims  the 
right  to  make  these  assessments,  and  to  col- 
lect the  same  from  the  appellees  under  the 
authority  of  chapter  113,  p.  142,  ot  the  Acts 
of  Assembly  of  1008.  The  bill  in  this  case 
\ras  filed  to  restrain  the  collection  of  each  of 
said  assessments,  and  for  a  decree  declaring 
the  assessmmts  to  be  null  and  rold. 

The  grounds  upon  which  this  relief  was 
asked  are  stated  In  the  6th,  7th,  and  8th  para- 
graphs of  the  bill,  and  are  as  follows:  "(8) 
That  said  mayor  and  common  conncll  of 
HyattsTille  has  not  authority  to  assess  against 
each  of  your  complabiants'  said  lot  or  lots  a 
proportion  of  the  total  cost  of  said  new  ce- 
ment sidewalk  based  on  the  front  feet  of  bis 
or  her  said  lot  or  lots,  or  collect  the  same  of 
yonr  complainants  as  aforesaid.  (7)  That 
said  mayor  and  common  conncll  of  Hyatts- 
Tille had  no  authority  under  section  22,  c 
118,  p.  143,  Acts  1806,  or  any  other  law, 
eitber  to  repave  said  Johnson  avenue  as 
afloresald,  or  collect  the  whole  cost  of  said 
reaving  from  the  owners  of  lots  fronting  the 
same,  and  on  the  north  side  of  said  John- 
son avenue,  or  assess  the  same  against  their 
said  lots  as  aforesaid,  and  said  collection 
from  each  of  the  plaintiffs  therein  and  as- 
•essments  a^dnst  his  or  her  said  lot  or  lots 
as  aforesaid  is  Illegal  and  void.  (8)  That 
said  section  22,  c  118,  p.  143,  Acta  1906,  Is 
unecmstitntliiHia]  and  void,  being  In  conflict 
with  the  Bill  of  Bights  and  Constitntlon  of 
the  state  of  Maryland,  especially  with  sec- 
tions 15  and  23  of  said  Bill  of  Rights,  and 
each  of  said  assessments  is  Illegal  and  void." 
A  preliminary  injunction  was  issued  as  pray- 
ed. The  appelant  demurred  to  the  whole 
bill,  whidi  demnrrer  the  court  overruled,  and 
required  the  appellant  to  answer  the  bill 
within  10  days.  From  the  order  of  the 
court  overruling  the  demorrer,  the  mayor  and 
common  cooncil  of  Hyattsville  has  brought 
this  appeaL 

A  motion  has  been  made  to  dismiss  the  ap- 
peal, because  no  appeal  is  allowed  from  an 
order  overruling  a  demurrer  to  the  entire  bill 
of  complaint  That  such  an  order  Is  in 
the  nature  of  a  final  decree  from  which  a 
party  has  a  right  of  appeal  has  been  settled 
by  the  cases  at  (%app«ll  v.  Funk,  57  Md.  466, 
afid  Hecht  v.  Oolqnhoun,  67  Md.  563.  The 
appellees  rely  in  support  of  thehr  motion  upon 
the  cases  of  Cunningham  v.  Board  of  School 
Commissioners,  08  Md.  788,  48  Atl.  1046; 
State  v.  Tag,  100  Md.  688,  00  Atl.  465:  and 
McNiece  v.  Ellason,  78  Md.  175,  27  AU.  94a 
Neither  of  these  cases  support  their  motion, 
nor  modify  or  change  in  any  manner  the  rul- 
ing on  this  point  In  the  Cases  of  Chappell 


and  Hecht,  supra.  In  the  Cunnini^am  Case 
the  appeal  was  fnun  the  (q^inlon  of  the  coort. 
In  Tag's  Case  a  demurrer  to  an  indictment 
had  been  sustained,  but  there  was  no  Judg- 
ment on  the  demurrer  in  favor  of  the  defend- 
ant; and  in  the  McNiece  Case  the  court  held 
that  an  appeal  would  lie  to  this  court  from 
an  order  sustaining  the  demurrer  to  the  en- 
tire bllL  The  motion  to  dismiss  will,  there- 
fore, be  overruled. 

2.  We  will  now  consider  the  main  and  Im- 
portant question  presented  by  the  appeal 
which  is  this :  Is  the  twenty-second  section 
of  chapter  113,  p.  148,  of  the  Acts  of  1906. 
unconstitutional  as  alleged  by  the  appellees? 
That  section  is  in  the  following  words :  "Sec- 
tion 22:  And  be  it  enacted  that  the  may(»: 
and  conunoa  conncll  shall  cause  to  be  con- 
structed, as  they  may  determine  necessary 
for  the  public  ben^t,  sidewalks  In  any  of  the 
streets  of  said  town  not  less  than  four  feet  in 
width,  of  brick,  cement,  concrete,  or  other 
material,  and  shall  assess  upon  the  land  abutt- 
ing said  sidewalks  the  cost  thereof,  which 
assessment  shall  be  a  lien  upon  such  abutting 
property,  to  be  assessed  at  sach  time  as  uie 
mayor  imd  common  council  may  determine, 
and  to  be  recovered  from  the  owners  of  such 
abutting  property  by  said  mayor  and  comm<« 
council  as  taxes  due  the  corporation  of 
Hyattsville  are  collected.  The  mayor  and 
common  council  shall  have  power  to  make 
all  necessary  regulations  as  to  the  notice  of 
such  assessments  to  property  owners."  The 
bill  Is  silent  upon  the  question  of  notice,  and 
In  the  absence  of  all  allegations  upon  that 
subject,  upon  the  presumption  as  to  the  regu- 
larity and  validity  of  all  governmental  acts. 
It  must  be  assumed  that  proper  notice  bad 
been  given.  Judge  Oooley,  In  the  case  of 
People  V.  Salem.  20  Mich.  47S,  4  Am.  Bep. 
400,  said  that  in  order  to  render  valid  a 
burden  imposed  by  the  Legislature  under 
the  exercise  of  the  power  of  taxation,  the 
following  requisites  must  appear:  (1)  It 
must  be  Imposed  for  a  public  and  not  for  a 
mere  private  purpose.  Taxation  is  a  mode 
of  raising  revenue  for  public  purposes  only, 
and,  as  is  said  in  some  of  the  cases,  when  it 
is  prostituted  to  objects  in  no  way  connected 
with  the  public  interest  or  welfare,  it  ceases 
to  l>e  taxation  and  becomes  plunder.  (2) 
The  tax  must  be  laid  according  to  some  rule 
of  apportionment,  not  arUtrarlly  or  by  ca- 
price, bat  so  that  the  burden  may  be  made 
to  fall  with  something  like  Impartiality  upon 
the  persons  or  property  upon  which  it  Just- 
ly and  equitably  should  rest  A  state  bur- 
den is  not  to  be  Imposed  upon  any  territory 
smaller  than  the  whole  state,  nor  is  the 
county  bnrd«i  npon  any  territory  smallw 
or  greater  than  the  county.  Bquallty  In  the 
Imposition  of  the  burden  Is  of  the  very  es- 
sence of  the  power  itself,  and  though  abso- 
lute equality  and  absolute  Justice  are  never 
attainable,  the  adoption  of  some  rule  lead- 
ing to  that  end  is  indispensable.  (3)  As  a 
corollary  from  the  preceding,  if  the  tax  VC 
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lmi>osed  upon  one  of  tbe  mnnlcipal  subdivi- 
sions of  the  state  only,  the  purpose  must  not 
only  be  a  public  purpose,  as  regards  the  peo- 
ple of  that  subdivision,  but  It  must  also  be 
local,  that  Is  to  say,  the  people  of  that  mn- 
.nldpallty  must  have  a  special  and  peculiar 
interest  In  the  object  to  be  accomplished, 
which  will  make  It  just,  proper,  and  equita- 
ble that  they  should  bear  the  burden  rather 
than  the  state  at  large,  or  any  more  consid- 
erable portion  of  the  state.  (4)  To  these 
propositions,  which  are  stated  by  Judge  Coo- 
ley  to  be  fundamental  maxims  in  the  law  of 
taxation,  two  others,  which  have  been  long 
and  firmly  fixed  In  the  law  of  this  state, 
may  be  added:  First,  that  the  Legislature 
has  the  power  of  taxing  particular  districts 
for  local  benefits  or  Improvements;  and,  sec- 
ondly, to  authorize  a  municipal  corporation 
to  open,  grade,  pave,  curb,  etc.,  any  street, 
or  part  of  a  street,  and  to  assess  the  cost  of 
doing  such  work  upon  the  property  binding 
on  such  street,  or  part  thereof,  and  that  In 
the  absence  of  any  declaration  of  intent  to 
the  contrary  the  presumption  would  be  that 
the  Legislature  considered  that  the  purpose 
for  which  the  tax  or  assessment  was  levied 
was  a  public  purpose,  and  that  the  Improve- 
ment would'  inure  to  the  special  benefit  and 
advantage  of  the  adjacent  owner  upon  whose 
property  the  assessment  is  laid.  These  prop- 
ositions were  declared  in  the  cases  of  Mayor 
V.  Moore  &  Johnson,  6  Har.  &  J.  375;  Mayor 
V.  Howard,  6  Har.  &  J,  883;  Bums  v.  May- 
or, etc.,  48  Md.  198;  Mayor  v.  Hanson,  61  Md. 
4^;  Mayor  v.  Hopkins  Hospital,  56  Md. 
28. 

In  Bums  v.  Mayor,  etc.,  supra,  the  court 
said  that  the  theory  and  foundation  of  all 
previous  legislation  imposing  these  special 
assessments  for  improvements  of  this  char- 
acter upon  the  owners  of  adjacent  property 
is  that  the  Improvement  is  for  their  benefit, 
and  that  they  derive  such  an  advantage  from 
It,  in  the  enhanced  value  of  their  property, 
over  and  above  what  Is  conferred  upon  the 
public  at  large,  that  It  is  just  that  they 
should  be  specially  assessed  therefor,  and 
on  this  ground  the  validity  of  such  laws 
have-  been  sustained.  There  is  an  obvious 
distinction  between  the  public  purpose,  the 
exlst«ice  of  which  In  the  particular  case  Is 
essential  to  the  exercise  of  the  taxing  power, 
and  the  special  advantages  which  will  accrue 
to  the  adjacent  owner  by  reason  of  the  im- 
provement. The  one  concerns  the  general 
public  interest  or  welfare;  the  other,  the 
private  benefit  to  the  individual  owner  over 
and  above  that  which  he  would  receive  from 
the  improvements  as  a  member  of  the  state, 
municipality,  or  taxing  district  In  which  he 
may  reside.  Chief  Judge  Alvey,  In  Balti- 
more V.  Hanson,  supra,  said:  "Unless  there 
be  a  public  benefit  in  the  use  of  the  street, 
the  city  clearly  would  have  no  authority  to 
Improve  it,  and  assess  the  cost,  or  any  part 
of  the  cost,  upon  the  property  of  the  citizens 
along  the  line  of  such  street"    As  is  well 


and  clearly  said  by  Judge  DiUon  (2  Dillon, 
Mun.  Corp.  §  752,  note):  "In  order  to  justify 
an  assessment,  the  improvement  must  be  for 
a  public  purpose,  since  the  public  have  no 
right  to  tax  a  citizen  to  make  Improvements 
for  his  own  benefit  solely.  All  streets  which 
are  opened  for  public  use  are  public  bene- 
fits, and  it  Is  upon  that  ground  only  that  the 
state  can  take  private  property  for  streets; 
but  the  cost  of  opening  and  Improving  them 
Is  assessed  on  adjoining  owners  on  the 
ground  of  private  benefit  And  this  is  the 
precise  ground  upon  which  the  power  of 
assessment  is  placed  by  this  court  In  Alex- 
ander &  Wilson  V.  City  of  Baltimore,  5  GUI. 
383,  46  Am.  Dec.  630."  When  the  provi- 
sions of  section  22,  c.  113,  p.  143,  of  the 
Acts  of  1900,  are  examined  in  the  light  of 
these  principles  it  would  seem  to  be  en- 
tirely free  of  any  valid  objection  against  Its 
constitutionality.  By  that  section,  which  has 
been  hereinbefore  quoted  in  full,  the  appel- 
lant was  authorized  to  construct  sidewalks 
"not  less  than  four  feet  in  width,  of  brick, 
concrete,  cement  or  other  materials."  It 
then  provided  that  when  the  appellant  should 
have  determined  the  condition  under  which 
the  sidewalks  should  be  constructed,  viz., 
when  it  should  determine  that  a  sidewalk 
was  necessary  for  a  public  benefit,  it  should 
"assess  upon '  the  land  abutting  said  side- 
walk the  cost  thereof,  whidti  assessment 
shall  be  a  Hen  upon  such  abutting  property." 
It  is  argued  upon  the  part  of  the  appellees 
that  by  the  use  of  the  langi<age  employed  in 
this  section  the  Legislature  intended  that 
this  sidewalk  should  be  constructed  for  the 
sole  and  exclusive  benefit  of  the  general  pub- 
lic convenience  and  Intwest  of  the  people  in 
HyattsvUle,  and  "with  no  reference  what- 
ever to  local  benefits  to  owners  of  adjoining 
property,  and,  therefore,  that  the  cost  of 
the  improvement  should  be  borne  exclusive- 
ly from  the  public  treasury."  Hanson's  Case. 
61  Md.  486.  It  is  apparent  from  what  we 
.  have  said  that  we  cannot  agree  to  this  ccm- 
tentlon.  We  cannot  Impute  to  the  Legisla- 
ture an  Intention  tx>  impose  upon  the  adja- 
cent property  holders  the  cost  of  making  an 
improvement  In  which  they  had  no  benefit 
distinct  from  that  of  the  general  public. 
Such  an  act  would  be  so  unjust  and  oppres- 
sive that  It  cannot  be  supposed  to  have  been 
within  the  contemplation  of  the  lawmaking 
body,  unless  it  clearly  appears  that  such  was 
its  intention.  This  act  is  silent  upon  the 
subject  of  special  Interests  and  advantages, 
and  the  presumption  is  that  the  lawmakers 
"contemplated  local  benefits  as  well  as  the 
general  public  convenience."  The  special 
assessment  Is  not  void,  because  the  Improve- 
ment is  determined  to  be  necessary  for  the 
public  benefit.  The  construction  we  have 
given  this  act  has  the  support  not  only  of 
the  Maryland  cases  to  which  we  have  i^ 
ferred,  but  also  of  well-considered  cases  In 
other  states,  among  which  we  may  refer  to 
Sears  v.  Street  Commissioners,    180  Mass. 
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274,  62  N.  B.  807,  82  li.  R.  A.  144;  Rogen  v. 
atj  of  St  Paul,  22  Minn.  49S.  In  Sears' 
Otae,  aupn,  the  conrt  said:  "The  fact  that 
tbe  Improvement  la  for  a  pabUc  purpose  la  no 
objection  to  tbe  tax.  Harvard  OoIIege  ▼. 
Aldermen  of  Boston,  104  Mass.  470,  486; 
Uncoln  T.  Street  Commlasioners,  176  Mass. 
210,  213,  214,  67  N.  B.  850.  To  lavalldate  the 
betterment  aaseasment  tbe  general  public 
benefit  must  be  the  only  result  of  the  im- 
provement. Stich  a  change  (in  the  streets) 
may  have  a  double  aspect  of  general  public 
benefit,  and  also  of  peculiar  local  advantage. 
Gleason  v.  Waukesha  County,  106  Wis.  225, 
237,  79  N.  W.  249.  It  is  suggested,  to  be 
sure,  that  tbe  special  benefit  cannot  be  made 
the  basis  of  a  tax  when  they  are  only  in- 
cidental and  not  tbe  object  to  which  the  im- 
provement -was  directed.  But  we  see  noth- 
ing in  tbe  Constitution  to  prevent  It,  or  to 
make  the  power  of  tbe  Legislature  depend 
upon  which  of  two  resultant  advantages  is 
especially  before  Its  mind  when  it  makes  a 
change  in  the  streets.  In  this  case,  plainly 
it  contemplates  the  improving  of  the  peti- 
tion's' land  as  It  provided  for  making  them 
pay  their  share  of  the  cost  of  the  improve- 
ment" Tlie  facts  of  the  cases  of  Mayor  v. 
Moore,  6  Har.  tc  G.  875;  Bums  v.  Mayor, 
etc.,  48  Md.  188;  Mayor  v.  Hanson,  61  Md. 
462,  upon  which  the  appellees  mainly  rely 
to  sustain  the  order  of  the  lower  court,  are 
wholly  dissimilar  to  the  facts  In  this  case. 
No  question  of  the  constitutionality  of  as 
act  of  assembly  was  presented  in  either  of 
those  cases.  The  questions  before  the  court 
In  all  of  those  cases  related  to  the  validity 
of  certain  ordinances  of  the  mayor  and  city 
council  of  Baltimore  authorlEing  the  paving 
of  streets. 

Tbe  conclusion  we  have  reached  la  In  en- 
tire accord  with  the  principles  announced  in 
those  cases.  We,  accordingly,  decide  that 
section  22,  c.  113,  of  the  Acts  of  1906,  under 
which  the  Improvement  In  question  was 
made,  la  valid,  and  that'the  rule  of  appor- 
tionment of  the  cost  of  the  improvement 
adopted  by  the  appellants  was  fair,  just,  and 
equitable.  It  follows  that  the  order  appeal- 
ed against  must  be  reversed,  and  the  bill  dis- 
missed. 

Order  reversed,  and  bill  dismissed,  with 
coats. 


(US  Md.  IM' 

VANDERFORD  r.  FARMERS'  ft  MBCHAN- 
ICB'  NAT.  BANK  OF  WESTMINSTER. 

(Conrt  of  Appeals  of  Maryland.    Feb.  28,  1007.) 
1.  Bnxa  AHD  Norse— LiABiuTT  or  Pabtteb  ■■ 

MAKVa  AS  SUBKTT— PLXAS. 

Where  Kveral  persons  siicned  a  note  as 
Joint  makers,  a  plea  on  behalf  of  one  of  them 
that  be  sixned  only  as  surety  for  one  of  the 
otbws,  and  that  such  fact  was  known  to  the 
payee,  was  Ineffective  to  change  auch  party's 
obfiKation,  in  the  absence  of  an  allexation  that 
•nch  was  the  onderstanding  of  all  tbe  parties 
ts  the  lostnuMBt. 


2.  Sahk— NxooTiABtK    lasTBtnoaiT    XiAW  — 

DiaCHASOE  OP  Makxs— PUCAS. 

Under  Negotiable  Instrument  Law  (Laws 
1908,  p.  227.  c.  119 :  article  13.  M  13-208.  Code 
Pnb.  Gen.  Iaws  1004)  |  138.  specifyinK  the 
ways  in  which  a  person  primarily  liable  on  a 
necotiable  note  can  be  discharged  the  ways 
specified  are  exclusive  and  hence  a  plea  that  one 
of  the  makers  of  a  neKOtiable  note  signed  it  as 
sorety  only  and  bad  l>een  discbarKed  by  an  ex- 
tension of  time  by  tlie  payee  to  the  prindpal 
debtor  was  fatally  defective. 
S.  Barks    and    Bankino  —  Authobitt    of 

Cabuiks— Patiucnt  or  Notb— Extension  of 

Tuu. 

The  cashier  of  a  t>ank  has  no  implied  power 
by  virtue  of  hia  office  to  extend  the  time  of 
payment  of  a  note,  without  tlie  ImowledKe  or 
consent  of  a  party  primarily  liable  tliereon.  ' 

TEd.  Note. — For  cases  in  point,  see  Cent  DiK. 
vol.  6.  Banks  and  Banking.  ||  257-260.  589- 
546.] 

4.  Alte&atioh    or    iNSTBUioiNTB  —  Act    or 

Agent— AuTHOBiTT— Evidence. 

Where  in  an  action  on  a  note  it  was  claimed 
that  one  of  the  co-makers  signed  aa  surety  only, 
and  that  the  note  had  been  altered  by  tbe  cashier 
of  the  bank  to  which  it  was  payable,  in  that  a 
notation  thereon  of  the  due  date  tuid  l>een  so 
changed  as  to  extend  the  time  of  payment  with- 
out the  surety's  consent,  evidence  of  such  fact 
was  inadmissible  as  amtinst  the  bank,  in  ttie 
absence  of  proof  that  the  alteration  was  within 
the  scope  of  the  cashier's  authority. 

[TM.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  2.  Alteration  of  Instruments,  gg  66,  251.] 

Appeal  from  Circuit  Court,  Frederick 
County ;  James  McSherry  and  John  O.  Mot- 
ter.  Judges. 

Action  by  the  Farmers'  &  Mechanics'  Na- 
tional Bank  of  Westminster  against  Flor- 
ence Leigh  Vauderford,  as  executrix  of  Wil- 
liam H.  Yanderford,  deceased.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Argued  before  BRISCOE,  BOTD,  BURKE, 
PEARCE,  SCHMUCKEB,  and  ROGERS,  JJ. 

Charles  B.  Fink,  for  appellant  F.  Neal 
Parke  and  Jaa.  A.  O.  Bond,  for  appellee^ 

BURKB,  J.  The  Farmers'  ft  Mechanics' 
National  Bank  of  Westminster  sued  Oamett 
Savage,  Edwin  J.  Lawyer,  and  William  H. 
yanderford  upon  a  promissory  note  dated 
August  4,  1902,  for  $300,  and  payable  to  the 
order  of  the  plaintiff  in  two  months  from 
its  date.    The  note  Is  In  the  following  words : 

"Two  months  after  date  we  Jointly  and 
severally  promise  to  pay  to  the  order  of  tbe 
Farmers'  ft  Mechanics'  National  Bank  of 
Westminster,  Md.,  three  hundred  dollars, 
payable  at  the  banking  house  of  tbe  said 
Farmers'  ft  Mechanics'  National  Bank  of 
Westminster,  for  value  received,  hereby  waiv- 
ing tbe  right  of  all  homestead,  stay,  and  ex- 
emption laws. 
"$300.  Oamett  Savage. 

"Edwin  J.  Lawyer. 

"Wm.  H.  Vauderford." 

The  declaration  contains  the  six  common 
counts,  and  a  special  count  setting  out  tbe 
notew  Yanderford  pleaded  the  genera)  tsane 
pleaa,  and  four  special  pleas, 
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were  pleaded  upon  equitable  crounds.  Is- 
sne  was  Joined  upon  the  general  Issue  pleas, 
and  a  demurrer  was  filed  to  tbe  special  pleas. 
The  record  In  the  case,  upon  the  suggestion 
and  affidavit  of  Vanderford,  was  transmitted 
to  the  circuit  court  for  Frederick  county  for 
trial.  William  H.  Yanderford  having  died 
before  the  trial,  Florence  Leigh  Yanderford, 
his  executrix,  was  made  party  defendant. 
An  additional  plea  was  then  filed,  to  which 
tbe  plaintiff  demurred.  The  court  sustained 
tbe  demurrer  to  the  third,  fourth,  fifth,  and 
sixth  pleas,  and  overruled  tbe  demurrer  to 
tbe  seventh  plea.  A  traverse  was  filed  to  the 
seventh  plea,  "with  errors  of  pleading,"  as 
tbe  record  states,  "as  to  said  traverse  waiv- 
ed." Issue  was  Joined  upon  tbe  traverse, 
and,  by  consent,  tbe  case  was  tried  before 
tbe  court,  and  resulted  in  a  verdict  and  Judg- 
ment for  tbe  plaintiff  for  tbe  sum  of  $350.25, 
from  which  this  appeal  was  taken. 

The  defense  attempted  to  be  set  up  by  tbe 
third,  fourth,  fifth,  and  sixth  pleas,  to  which 
the  demurrer  was  sustained,  was  that  Wil- 
liam H.  Yanderford  was  a  surety  upon  said 
note  for  Oamett  Savage,  and  was  not  a 
Joint  and  several  maker  thereof  with  Savage 
and  Lawyer  as  tbe  terms  of  the  note  import- 
ed; that  tbe  facts  of  his  suretyship  on  tbe 
note  was  known  to  tbe  plaintiff  at  tbe  time 
the  note  was  executed  and  delivered;  that 
after  tbe  maturity  of  the  note,  with  tbe 
knowledge  that  Savage  was  the  principal 
and  beneficiary  of  the  note  and  that  tbe  de- 
fendant was  only  a  surety  thereon,  tbe  plaln- 
tlfl  for  a  valuable  consideration  paid  to  It 
by  Savage,  aud  without  the  knowledge  and 
consent  of  the  defendant  and  without  any 
reservation  of  its  right  to  sue  on  said  prom- 
issory note,  agreed  with  Savage  to  extend 
and  did  extend  tbe  time  for  the  payment  of 
tbe  note  until  tbe  4tb  day  of  December,  1902, 
whereby,  the  pleas  aver,  tbe  defendant  was 
discharged  from  the  payment  of  the  note,  and 
from  all  liability  thereon.  The  proposition 
asserted  in  these  pleas  is  that  where,  by  tbe 
terms  of  a  promissory  note,  two  or  more  per- 
sons are  Joint  and  several  makers  thereof, 
the  mere  knowledge  by  tbe  payee,  at  or  be- 
fore tbe  execution  and  delivery  of  tbe  note, 
that  one  is  surety  for  another,  wlU,  in  con- 
nection with  sucb  facts  as  are  alleged  In  tbe 
pleas,  and  which  we  have  stated  above,  op- 
erate to  discharge  the  surety  in  an  action 
at  law  brought  on  tbe  note.  Such  is  cer- 
tainly not  the  rule  in  this  state.  In  Yates  v. 
Donaldson,  5  Md.  402,  61  Am.  Dec.  283,  this 
court  said  that  the  principle  deduclble  from 
tbe  cases  being,  as  we  think,  that  where  the 
party  does  not  appear  on  the  Instrument  to 
have  made  himself  liable  as  surety,  be  can- 
not at  law  avail  himself  of  tbe  equities  be- 
tween himself  and  tbe  other  parties  to  the 
instrument,  unless  he  was  accepted  by  the 
creditor  as  surety,  or  has  been  discharged 
by  the  acts  of  tbe  creditor,  according  to  the 
principles  of  Qlenn  r.  Smith,  2  Gill.  &  J. 
483,  20  Am.  Dec.  452.    It  will  be  seen,  by 


reference  to  the  case  of  Glenn  T.  Smltb,  ra* 
pra,  that  the  principles  tbeie  announced 
have  no  application  to  the  irfeadings  in  this 
case.  Where  the  facts  attending  the  execu- 
tion and  negotiation  of  the  note  bring  tbe 
case  within  the  rule  stated  in  the  cases  of 
Ives  V.  Bosley,  35  Md.  282,  6  Am.  RQp.  411, 
Owings  -V.  Baker,  54  Md.  82,  39  Am.  Rep. 
353,  and  Keyser  v.  Warfleld,  100  Md.  72,  50 
Atl.  189,  it  would  undoubtedly  be  open  to  tbe 
defendant  to  show,  under  tbe  authority  of 
those  cases,  either  under  the  general  issne^ 
or  under  a  special  plea  in  bar,  that  be  was 
surety  on  the  note,  and  that  he  was  dlS' 
charged  from  liability  thereon. 

Tbe  principle  announced  in  those  cases  is 
that  If  tbe  contract  set  up  is  different  from 
that  which  attached  by  presumption  of  law. 
It  must  be  established  by  proof  that  it  was 
tbe  understanding  of  all  the  parties  to  tbe 
Instrument,  and  It  necessarily  follows  that 
If  a  different  contract  from  that  which  arises 
from  the  terms  of  the  Instrument  is  relied 
on  by  special  pleas  in  bar,  it  must  be  alleged 
and  proven  that  such  was  tbe  understanding 
of  all  the  parties.  This  fact  tbe  defendant 
fails  to  do  In  either  of  the  special  pleas,  nor 
is  it  stated  in  either  that  the  bank  accepted 
the  defendant  as  surety,  and  not  as  a  Joint 
and  several  maker  of  tbe  note.  Assuming,  ex 
gratia,  that  such  a  defense  is  now  open  to 
one  who  is  primarily  liable  on  a  note  against 
the  payee,  we  are  of  the  opinion  that  each  of 
tbe  special  pleas  for  tbe  reasons  stated  was 
fatally  defective,  and  that  the  demurrer 
thereto  was  properly  sustained.  But  apart 
from  this  ground  of  objection  it  seems  clear 
that  the  negotiable  instrument  law  of  1898 
(Acts  1888,  p.  206,  c.  110;  article  IS,  U  13 
to  208,  inclusive,  Code  Pub.  Gen.  Laws  1904), 
has  so  modified  tbe  prior  law  upon  this  sub- 
ject as  to  preclude  tbe  defendant  from  set- 
ting  up  bis  suretyship  against  the  payee  of 
the  note.  By  section  15  of  that  article  Wil- 
liam H.  Yanderford  was  primarily  liable  for 
tbe  payment  of  the  note,  inasmuch  by  tbe 
terms  of  tbe  instrument  he  was  required  to 
pay  it. 

Section  138  of  that  article  provides  that: 
"A  negotiable  instrument  Is  discharged:  (1) 
By  payment  In  due  course  by  or  on  behalf 
of  the  principal  debtor;  (2)  by  payment  in 
due  course  by  the  party  accommodated, 
where  tbe  instrument  Is  made  or  accepted 
for  accommodation;  (3)  by  the  intentional 
cancellation  thereof  by  the  holder;  (4)  by 
any  other  act  which  will  discharge  a  simple! 
contract  for  the  payment  of  money;  (5) 
when  the  principal  debtor  becomes  tbe  bold- 
er of  the  instrument  at  or  after  maturity  In 
his  own  right." 

Section  139:  "A  person  secondarily  liable 
on  tbe  instrument  Is  discharged :  (1)  By  any 
act  which  discbarges  tbe  instrument;  (2)  by 
tbe  Intentional  cancellation  of  bis  signature 
by  tbe  holder;  (3)  by  the  discharge  of  a  pri- 
or party;  (4)  by  a  valid  tender  of  payment 
made  by  a  prior  party;  (5)  by  a  release  of 
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the  principal  debtor,  nnless  the  holder's  right 
of  recourse  against  the  party  secondarily  li- 
able la  ezpreasly  reserved;  (6)  by  any  agree- 
ment binding  npon  the  holder  to  extend  the 
time  of  payment,  or  to  postpone  the  holder's 
right  to  enforce  the  instrument  unless  the 
right  of  reconrse  against  sach  party  la  ex- 
pressly reserred." 

Since  the  passage  of  the  negotiable  Instm- 
ment  law  this  la  the  first  time  that  the  precise 
question  raised  by  the  pleadings  in  this  case 
has  been  presented  to  this  court  for  decision; 
bat  the  intention  of  the  Legislature,  as  ex- 
pressed in  the  sections  of  the  Code  we  have 
quoted,  wonld  seem  to  be  obvious.  That  in- 
tention Is  to  be  ascertained  by  the  words  used 
to  express  It,  and  when  Its  meaning,  as  gath- 
ered'from  the  words  employed,  is  plain  and 
Intelligible  the  court  should  give  It  effect 
When  the  Legislature  has  declared,  aa  it  has 
done  in  these  sections,  that  a  negotiable  in- 
atmment  signed  by  a  party  who  is  primarily 
liable  thereon,  as  that  liability  is  defined  by 
the  act,  may  be  discharged  in  one  of  five 
specified  methods.  It  would  seem  plain  that  it 
meant  that  the  particular  method  prescribed 
for  the  accomplishment  of  that  result  should 
exclude  a  discharge  by  any  other,  or  different 
method,  upon  the  familiar  maxim  that  the 
express  mention  of  one  thing  implies  the  ex- 
clusion of  another.  Since  the  enactment  of 
the  English  bill  of  exchange  act  in  1882,  ne- 
gotiable instrument  laws  have  been  passed, 
modeled  upon  the  English  act,  In  at  least 
fifteen  states  of  the  Union.  The  leading  pur- 
pose of  these  laws  was  stated  in  the  case  of 
Bank  of  England  v.  Vagltano  Bros.,  L.  R.  1891 
Appeal  Cases.  144.  and  in  Wirt  v.  Stubble- 
fleld,  17  Appeal  Cases  D.  C.  283.  In  this  case 
the  coort  had  under  consideration  the  con- 
struction of  the  negotiable  Instrument  law 
passed  by  Congress  in  1899,  which  In  Its  main 
and  substantial  provisions  is  identical  with 
our  own.  Mr.  Chief  Jtistice  Alvey,  in  the 
course  of  hia  judgment  in  that  case,  said 
"tliat  the  great  and  leading  object  of  the  act, 
not  only  with  Congress,  but  with  a  large  num- 
ber of  the  principal  commercial  states  of  the 
Union  that  have  adopted  it  has  been  to  es- 
tablish a  uniform  system  of  law  to  govern  ne- 
gotiable Instruments  wherever  they  might  cir- 
culate or  be  negotiated.  It  was  not  only  uni- 
formity Of  rules  and  principles  that  was 
designed,  but  to  onbody  in  a  codified  form  as 
folly  as  possible  all  the  law  upon  the  sub- 
ject to  avoid  cohfiict  of  decision,  and  the 
effect  of  mere  local  laws  and  usages  that 
have  heretofore  prevailed.  The  great  object 
■ought  to  be  accomplished  by  the  enactment 
of  the  statute  is  to  free  the  negotiable  Instru- 
ment as  far  as  possible,  from  all  latent  or 
local  infirmities  that  would  otherwise  Inhere 
in  it  to  the  prejudice  and  disappointment  of 
innocent  holders  as  against  all  the  parties  to 
the  instrument  professedly  bound  thereby." 
In  that  case  the  court  held  two  statutes  which 
had  theretofore  been  In  force  In  the  District 
of  Columbia,  and  which  have  been  In  force  In 
MA.--4 


this  state,  to  have  been  repealed  by  Implica- 
tl<m.  Since,  by  the  terms  of  the  act  a  per- 
son primarily  liable  on  a  negotiable  Instru- 
ment can  only  be  discharged  In  one  or  the 
other  of  the  particular  ways  specified  In  the 
act  and  since  the  defendant  William  H.  Yan- 
derford,  did  not  In  either  of  his  plea^f  claim 
to  have  been  discharged  In  either  of  the  pre- 
scribed ways,  it  follows  that  upon  this  ground 
alone  the  demurrer  to  the  pleas  were  right- 
ly sustained. 

2.  The  defendant's  seventh  plea  alleged 
that  the  time  of  payment  of  the  note  sued  on 
had  beeh  materially  altwed,  in  that  the  time 
of  payment  was  altered  from  October  4,  1902, 
to  December  4,  1902,  without  his  authority  or 
consent  To  support  this  plea,  he  offered  to 
prove  by  John  H.  Cunningham,  the  plaintiff's 
cashlar,  that  at  the  time  the  note  was  dis- 
counted by  the  bank  the  witness  made  a  mar- 
ginal notation  upon  the  note  as  follows:  "No. 
8580.  Due  4  Oct.,  '02,"  and,  further,  that  sub- 
sequently, at  the  time  Gamett  Savage  paid 
Interest  In  advance  for  two  months  upon  the 
note,  witness  erased  the  word  "Oct,"  which 
the  witness  had  written  upon  said  note,  and 
wrote  "Dec"  above  It  so  as  to  read  "No.  8580. 
Due  4  Dec.  '02,"  and  also  that  witness  at  the 
same  time  wrote  the  following  endorsement 
on  back  of  the  note:  "Oct.  11,  1902,  Interest 
paid  to  4  Dec.  1902 ;"  and  further  offered  to 
prove  that  the  witness  was  cashier  at  the  time 
said  note  was  discounted,  and  at  the  time  he 
made  said  entries  upon  the  note,  and  that  an 
entry  as  to  the  maturity  of  the  note  on  the  in- 
dex book  of  notes  of  the  plaintiff  made  on  Oct 
4,  1902,  as  follows :  "No.  8580.  Savage,  Gar- 
nett.  4  Oct  1902,  $300"— was  changed  by  the" 
witness  on  said  book  of  the  plaintiff  on  Oc- 
tober 11.  1902,  as  follows:  "8580.  Savage, 
Gamett  4  Dec.  1902 ;"  that  is  to  say,  chang- 
ed from  "Oct  4,  1902,  to  Dec.  4,  1902."  To 
this  offer  of  proof  the  plaintiff  objected,  and 
the  court  sustained  Its  objection,  and  this 
ruling  constitutes  the  defendant's  second  bill 
of  exceptions.  In  the  absence  of  evidence  to 
show,  or  an  offer  on  the  part  of  the  defendant 
to  show,  that  the  plaintiff's  cashier  in  doing 
these  acts  was  acting  within  the  authority 
conferred  upon  him  by  the  bank,  or  In  the 
line  of  his  duty,  or  that  what  he  did  was 
sanctioned  or  ratified  by  the  bank,  the  court 
was  clearly  right  In  refusing  to  admit  the 
proffered  testimony.  The  cashier  had  no  im- 
plied power  by  virtue  of  his  office  to  extend 
the  time  of  payment  of  the  note  without  the 
knowledge  or  consent  of  the  defmdant  The 
ruling  of  the  court  is  fully  supported  by  the 
case  of  Gray  v.  Farmers'  National  Bank  of 
Annapolis,  81  Md.  631,  82  AU.  618. 

What  has  been  said  in  discussing  the  de- 
murrer, and  the  ruling  on  the  second  excep- 
tion, disposes  of  the  first  exception,  which 
was  taken  to  the  action  of  the  court  in  admit- 
ting the  note  in  evidence.  As  we  find  no  w- 
ror  In  the  rulings  of  the  lower  court  the 
judgment  will  be  affirmed. 

Judgment  affirmed,  with  costs,  ^^^^T^ 
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(lOB  Md.  280) 
JABRELL  ▼.  YOUNG.  SMYTH.  FIELD  CO. 

(Court  ot  Appeals  of  Maryland.    Marcb  1, 
1907.) 

L  Fbauds,  Statute  of  — Sai£s  or  Goods  — 

ACCEPTARCB. 

On  an  issue  as  to  whether  the  purchaser 
of  Kooda  had  accepted  and  received  them  within 
the  statute  of  frauds,  it  appeared  that,  when  the 
shipment  arrived,  the  purchaser  paid  the  freUbt 
both  ways,  and  at  once  resbipped  the  fcoods  to 
the  seller.  Heid,  that  snch  facts  did  not  show 
such  acceptance,  but  the  question  was  whether 
there  had  been  an  acceptance  with  an  intention 
to  take  possession  as  owner. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
VOL  23,  Frauds,  Statute  of,  ii  165-173.] 
2.  Saub— Evidence— Apmibbibiutt. 

In  an  action  for  the  price  of  the  ffooda,  It 
was  error  not  to  permit  defendant  to  testify  that 
he  did  not  at  the  time  intend  to  receive  and 
accept  the  itoods  as  owner. 

Appeal  from  Circuit  Coart,  Kent  County; 
James  A.  Pearce,  Austin  L.  Crothers,  and 
Wm.  H.  Adklna,  Judges. 

Action  by  tbe  Young,  Smytb,  Field  Com- 
pany against  Clifton  L.  Jarrell.  From  a 
Judgment  In  favor  of  plaintifF,  defendant  ap- 
peals.   Reversed,  and  new  trial  ordered. 

Argued  before  BRISCOE,  BOYD,  BURKE, 
and  SCHMUCKER,  JJ. 

Hope  H.  BarroU  and  James  P.  Gorter,  for 
appellant    Lewin  W.  Wlckes,  for  appellee. 

BOYD,  3.  Tbe  appellant,  who  was  a  mer- 
chant at  Cbestertown,  gave  tbe  appellee's 
ageat  a  verbal  order  for  some  articles  of 
merchandise,  wliich  the  appellee  claims  were 
to  be  shipped  to  bim  on  March  10,  1906; 
while  the  appellant  contends  that  they  were 
not  to  be  shipped  until  the  16th  of  that 
month,  and  that  be  could,  In  the  meantime, 
countermand  tbe  order.  No  payment  was 
made  on  them  by  the  appellant,  and,  there 
being  no  memorandum  In  writing  signed  by 
him,  the  real  question  at  the  trial  below  was 
whether  there  was  such  acceptance  and  re- 
ceipt of  them  as  complied  with  the  reQulre- 
ments  of  the  seventeenth  section  of  the  stat- 
ute of  frauds.  A  verdict  was  rendered  in  fa- 
vor of  tbe  plaintiff  (appellee),  and  this  ap- 
peal is  ftt>m  the  Judgment  entered  thereon. 

A  prayer  was  offered  at  the  close  of  the 
plaintiff's  case,  seeking  to  take  the  case  from 
the  jury;  but,  when  that  was  rejected,  the 
defendant  called  a  witness  and  proceeded 
with  his  case.  The  exertion  taken  to  the 
rejection  of  that  prayer  was  thereby  waived, 
and  Is  not  before  us  for  review.  Barabasz 
T.  Kabat,  91  Md.  53,  46  AtL  837,  and  other 
cases  since  decided. 

The  defendant's  attorney  called  the  defend- 
ant, and  asked  bim  the  following  question: 
'^Id  you  at  any  time  ever  intend  to  receive 
and  accept  as  owner  these  goods  after  you 
were  notified  of  their  receipt  at  the  rail- 
road? "  The  court  sustained  an  objection  to 
that  question,  and  Its  ruling  is  presented  by 
tbe  second  bill  of  exceptions.  The  third  bill 
of  exceptions  embraces  the  rulings  on  the 


prayenu  Exceptions  were  taken  to  the  court's 
action  In  granting  the  plaintiff's  second  pray- 
er, and  rejecting  the  defendant's  fifth,  and 
modifying  his  first,  offered  at  the  eoA  of  the 
case.  It  will  be  convenient  to  first  consider 
the  rulings  on  the  prayers. 

The  appellant  not  having  done  anything 
from  which  It  can  be  claimed  that  the  seven- 
teenth section  of  the  statute  of  frauds  bad 
In  other  respects  been  complied  with,  the 
question  was  whether  be  did  "accept  part  of 
tbe  goods  80  sold  and  actually  receive  the 
same,"  to  vise  the  language  of  the  statute. 
The  goods  were  shipped  to  the  appellant  at 
Cbestertown  from  Philadelphia,  on  the  10th 
of  March,  and  were  rec^ved  at  tbe  railroad 
station  on  the  12th  of  tbat  month.  A  carter 
who  hauled  for  the  appellant  went  to  the 
station  to  get  than,  but  the  appellant  sent 
word  to  talm  not  to  take  tbem;  tbat  he  did 
not  want  them.  The  appellant  paid  the 
freight  both  ways,  and  resbipped  the  goods 
to  the  appellee,  and  on  that  day  (March  16tta) 
signed  a  shipping  order  and  wrote  a  letter 
to  the  appellee.  The  letter  stated  he  was  re- 
turning the  goods,  and  asked  the  appellee  to 
take  them  back,  as  be  bad  disposed  of  bis 
stock  and  mercantile  business;  that  "the 
goods  were  not  opened,  and  go  back  as  th^ 
were  shli^ped,  freight  paid."  The  appellee 
replied  on  April  10th,  but  declined  to  accept 
the  goods,  as  they  had  reason  to  believe  he 
was  still  in  busine8&  On  April  20th  they 
were  received  by  the  railroad  company  from 
Easton,  Md. ;  they  having  been  shipped  there 
by  mistake,  and  then  forwarded  to  Chester- 
town,  where  they  still  remain  at  tbe  depot 
The  carter  paid  the  railroad  company  the 
freight ;  but,  when  the  appellant  notified  bim 
not  to  take  the  goods,  the  conymny  refunded 
the  amount  There  were  some  expressions 
in  the  letters  of  tbe  appellant  which  might 
have  led  the  Jury  to  believe  that  he  bad  ac- 
cepted the  goods,  although  they  were  not  In- 
structed as  to  what  was  a  snfllclent  accept- 
ance to  comply  with  the  statute  of  frauds. 

It  was  important  for  them  to  be  so  In- 
structed, In  order  that  they  could  understand 
what  was  necessary  to  show  an  acceptance, 
within  the  meaning  of  the  law.  The  defend- 
ant's first  prayer,  as  offered,  and  the  court's 
instruction,  In  lieu  of  It,  will  be  considered 
before  referring  to  the  plalntlfTs  prayer 
which  was  granted,  as  the  theory  of  the  ap- 
pellant Is  thereby  distinctly  presented.  Aft- 
er asking  the  court  to  say  there  was  no  suf- 
ficient memorandum  in  writing  to  evidence' 
the  sale  of  goods  sued  for,  the  defendant's 
prayer  proceeded:  "And,  In  order  for  the 
plaintiff  to  recover  In  this  cause.  It  is  neces- 
sary for  the  plaintiff  to  establish  by  a  pre- 
ponderance of  evidence,  to  the  satisfaction 
of  the  Jury,  that  the  defendant  intended  to 
receive  the  goods  sued  for,  unA  to  oiocept  the 
same  as  owner."  The  court's  instruction 
used  the  language  of  that  prayer  to  and  in- 
cluding the  words  "preponderance  of  evi- 
dence," and  In  place  ot  the  ijest^ 
uigiiized  Dy  • 


'M^""- 


MO.) 


JABBELL  V.  YOUNG,  SMTTH,  FIELD  Ca 


51 


tnted  tbeword^  "that  th«  defendant  received 
tmd  accepted  eoM  goods."  We  will  italicise 
the  parts  of  the  two  which  differ.  Under  the 
cIrcnmirtancA  of  the  case,  which  we  have 
sufficiently  stated,  it  would  seem  to  be  clear 
that  the  instruction  of  the  court  was  not  as 
q>eclfle,  as  to  acceptance  and  receipt,  as  the 
defendant  was  entitled  to.  The  fact  that  the 
defendant  did  pay  the  freight  from  and  t6 
Philadelphia,  and  did  give  the  shipping  order 
for  the  goods  to  be  returned,  together  with 
other  facts  we  have  mentioned,'  might  have 
led  the  Jury  to  believe  be  had  accepted  and 
received  the  goods,  and  they  could  not  be 
presumed  to  know  what  sort  of  an  acceptance 
or  receipt  was  required  to  bind  the  defend- 
ant  As  early  as  Belt  T.  Marriott,  9  QUI, 
835,  our  predecessors  quoted  with  approval 
from  2  Starkie  on  Evidence,  490,  that:  "In 
order  to  satisfy  the  statute,  there  mnst  be  a 
delivery  of  the  goods  with  intent  to  vest  the 
right  of  possession  in  the  vendee,  and  there 
must  be  an  actual  acceptance  by  the  latter, 
with  Intent  to  take  possession  as  owner." 
That  has  been  since  followed  a  number  of 
times  in  this  court  See  Jones  v.  Mechanics' 
Bank,  29  Md.  283,  96  Am.  Dec.  533;  Hewes 
*  Oo.  V.  Jordan,  39  Md.  479,  17  Ahi.  Rep. 
578 ;  Corbett  v.  Wolford,  84  Md.  429,  85  Atl. 
1088;  Cooney  ft  Go.  v.  Haz  ft  Co.,  92  Md. 
136,  48  Atl.  68;  Rlchdrdson  t.  Smith,  101 
Md.  19,  60  Atl.  612,  70  L.  R.  A.  321,  109  Am. 
St  Rep.  062.  Judge  Miller,  in  Jones  v.  Me- 
chanics' Bank,  referred  to  the  necessity  of 
discrimination  "between  a  sale  at  common 
law,  which  is  consummated  by  delivery,  and 
a  sale  as  effected  by  this  statute,"  and  re- 
ferred to  the  rule  quoted  in  9  0111,  335,  from 
Starkie  on  Evidence,  as  being  "very  accu- 
ratdy  stated."  In  Bewes  ft  Co.  v.  Jordan, 
supra.  Judge  Alvey  discussed  the  question  at 
length.  He  said:  "That  the  acceptance  and 
actual  receipt  ot  the  goods  sold,  or  some  part 
of  them,  by  the  vendee,  to  gratify  the  stat- 
ute, must  be  intended  by  the  parties  to  ef- 
fect a  final  and  complete  change  of  property 
in  the  goods  so  actually  received,  under  the 
contract  wotild  se^n  to  be  clear."  He  quot- 
ed with  approval  from  Blackburn  on  Sales 
that:  "It  is  immaterial  whether  bis  (buy- 
er's) refusal  to  take  the  goods  be  reasonable 
or  not.  If  he  refuses  the  goods,  assigning 
grounds  false  or  frivolous,  or  assigning  no 
reasons  at  ail,  it  is  still  clear  that  he  does 
not  accept  the  goods,  and  the  question  is  not 
whether  he  ought  to  accept  but  whether  he 
has  accepted,  them.  The  question  of  accept- 
ance or  not  Is  a  question  as  to  what  was  the 
intention  of  the  buyer,  as  signified  by  his 
outward  acts."  The  third  prayer  offered  by 
the  defendant  in  that  case,  which  this  court 
said  should  have  been  granted,  concluded  by 
saying  "that  in  order  to  constitute  an  ac- 
ceptance, so  as  to  bring  the  case  within  the 
provisions  of  the  statute  of  frauds,  there  must 
liave  been  an  actual  acceptance  by  the  de- 
fendants, with  an  Intention  of  taking  pos- 
session as   owners."    That  prayer  Is  very 


similar,  in  its  effect  to  the  one  tmder  con- 
sideration, which  we  think  the  defendant  was 
entitled  to  have  granted.  The  delivery  of 
the  goods  to  the  carrier  and  receipt  of  them 
by  it  as  carrier  did  not  operate  as  snch  ac- 
ceptance and  receipt  as  the  statute  requires 
(Jones  ft  Co.  v.  Mechanics'  Bank,  supra),  nor 
did  the  payment  of  freight  by  him  (29  Am.  ft 
Sng.  Enc7.  of  Law,  983).  The  fifth  prayer 
ought  also  to  have  been  granted.  Xlie  fact 
that  the  defendant's  third,  which  was  grant- 
ed, concludes  by  saying,  "and  If  the  jury  shall 
further  find  that  the  defendant  did  not  at 
any  time  receive  and  accept  said  goods  as 
owner,  then  the  verdict  of  the  Jury  must  be 
for  the  defendant"  did  not  correct  the  error 
in  rejecting  the  first  and  fifth.  That  prayer 
presoited  the  defendant's  theory  that  It  was 
a  conditional  sale;  that  If  he  did  not  need 
the  goods,  he  could  countermand  the  order, 
suQd  the  appellant  could  not  have  had  advan- 
tage of  that  prayer,  unless  the  Jury  found 
those  facts  In  his  favor.  It  follows,  from 
what  we  have  already  said,  that  the  plaintlfTs 
prayer  should  have  been  rejected,  as,  on  that 
question,  it  simply  left  to  the  Jury  to  find 
whether  "the  said  goods  were  accepted  and 
received  by  the  defendant"  without  in  any 
way  Instructing  them  what  those  terms 
meant  Under  the  circumstances,  that  was 
not  suflicient  and  was  too  general. 

2.  It  only  remains-  to  determine  whether 
the  court  should  have  allowed  the  defendant 
to  answer  the  question  stated  in  the  second 
bill  of  exceptions.  There  can  be  no  doubt 
that  the  intent  of  the  buyer  is  material  and 
relevant  In  a  case  of  this  kind,  as  is  shown 
liy  the  cases  above  cited.  The  00I7  question 
is  whether  the  buyer  can  testify  to  his  own 
Intent  We  do  not  hee  any  valid  reason  for 
excluding  such  evidence.  It  is,  of  course, 
not  conclusive,  but  the  opposite  party  can 
prove  such  facts  and  circumstances  as  he 
can  obtain,  which  refiect  upon  the  question. 
It  might  be  that  a  purchaser  might  do  some 
a(*t  which  would  be  conclusive  of  his  Inten- 
tion, as  to  the  question  whether  there  has 
been  such  an  acceptance  and  receipt  as  com- 
plies with  the  requiremente  of  the  statute  of 
frauds.  The  court  could  then  Instruct  the 
Jury  that  If  they  found  that  the  purchaser 
had  done  such  acts,  the  stetute  was  complied 
with,  and  the  mere  fact  that  the  purchaser 
would  swear  he  did  not  intend  thereby  to 
become  the  owner  of  the  goods  would  not 
relieve  him.  As  said  in  29  Am.  ft  £ng.  Ency. 
of  Law,  982 :  "Acts  of  ownership  consistent 
only  with  the  Intent  to  keep  the  property  ^^e 
often  sufildent  and  sometimes  conclusive  evi- 
dence of  acceptance."  But  in  a  case  like 
this,  the  Intention  of  the  appellant  In  doing 
what  it  was  provoi  he  did,  was  very  ma- 
terial, and  he  should  have  been  permitted 
to  testify  to  it 

The  subject  of  permitting  a  party  to  a  suit 
to  testify  as  to  his  Intention  is  fully  and 
ably  considered  In  1  Wigmore  on  Evidence. 
I  581.    The  author  mentions,  as  one  argoc 
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ment  wblch  Is  urged  against  Its  admlssibiU- 
iy.  that  "snch  testimony  may  be  falsified 
without  the  possibility  of  detection,  and  that 
therefore  It  Is  dangerons  to  permit  an  in- 
terested person  to  allege,  In  effect,  whatever 
he  pleases  In  his  own  state  of  mind."  He 
then  proceeds  to  give  some  answers  to  the 
argument,  amongst  others  that  the  "assump- 
tion Is  Incorrect  in  fact,  namely,  that  there 
is  no  available  and  snfflclent  evidence  of  in- 
tent or  motive  by  which  the  person's  own 
testimony  can  be  tested  and  checked;  for 
the  evidence,  from  conduct  and  circumstances 
and  from  other  testimony,  Is  not  only  a  per- 
missible but  a  potent  source  of  belief,  and 
la  amply  sufficient  to  guard  against  falsifica- 
tions." He  quotes  in  the  text  from  cases  in 
New  York,  Yermont,  Indiana,  and  California, 
and  cites,  in  over  four  pages  of  notes,  nu- 
merous cases  where  such  testimony  was  held 
admissible,  briefly  stating  the  character  of 
each  casa 

The  decisions  In  this  state  are  not  opposed 
to  the  views  of  that  author,  in  so  far  as  the 
question  lias  arisen.  In  Friend  t.  Hamill, 
34  Md.  307,  an  action  was  brought  by  the 
appellee  against  the  appellants,  who  were 
Judges  of  election,  to  recover  damages  for 
refusing  to  allow  him  to  vote  at  an  election. 
They  were  permitted  to  testify  to  their  own 
intentions  and  motives  at  the  time  they 
acted.  In  Phelps  v.  O.  &  C.  R.  B.  Co.,  60 
Md.  636,  which  was  an  action  of  deceit,  the 
president  and  engineer  were  allowed  to  tes- 
tify as  to  their  intentions  In  doing  certain 
acts  and  making  certain  statements.  The 
oonrt  said:  "We  think  the  weight  of  au- 
thority to  be  that,  where  the  fact  to  be  es- 
tablished is  the  intoition  with  which  an  act 
has  Xteea  done,  to  which  act  as  matter  of 
law  no  conclusive  presumption  attaches,  as 
for  instance  the  intention  of  a  party  In  de- 
termining his  place  of  residence,  the  party 
whose  intention  is  the  subject  of  inquiry 
may  testify  to  the  nature  of  hlS'  intention 
as  he  might  to  any  other  material  fact.  As 
we  have  intimated,  what  credit  is  to  be  given 
the  testimony  of  the  witness  on  this  point 
is  for  the  jury  to  determine,  looldng  to  all 
the  evidence  In  the  cause."  In  Fenwick  v. 
State,  63  Md.  239,  the  court  hdd  that  it  was 
competent  for  a  person  on  trial  for  assault 
with  Intent  to  murder  to  testify  as  to  the 
purposes  for  which  he  procured  the  instru- 
ment with  which  be  committed  the  assault. 
See,  also,  Roddy  v.  Flnnegan,  43  Md.  601 
and  Oambrlll  v.  Schooley.  95  Md.  260,  62  AtL 
500,  68  L.  R.  A.  427. 

Such  cases  as  Lineweaver  v.  Slagle,  64  Md. 
466,  2  Atl.  683,  64  Am.  Rep.  795,  and  Bdcer 
V.  McAllister,  45  Md.  309,  cited  by  appellee, 
do  not  in  any  way  conflict  with  the  general 
doctrine.  As  was  said  in  the  first  of  those 
cases:  "Where  the  law  Imputes  an  intent 
from  the  acts  done  by  a  party,  his  testimony 
as  to  what  his  lutentlon  was  in  doing  the 
acts  cannot  be  received  in  evidence" — refer- 
ring to  Bcker  t.  McAllister,  In  which  case 


the  court  went  on  to  say:  "Brery  person  of 
sound  mind  Is  presiuned  to  Intend  the  neo- 
sssary  natural  or  legal  consequences  of  his 
deliberate  act  This  legal  presihnption  may 
be  either  conclusive  or  disputable,  depending 
upon  the  nature  of  the  act  and  the  cbaractor 
of  the  intention.  And  when,  by  law,  the 
consequences  must  necessarily  follow  the  act 
done,  the  presumption  Is  ordinarily  concln- 
sive,  and  cannot  be  rebutted  by  any  evidence 
of  a  want  of  such  intention.' "  Such  a  case 
as  this  is  altogether  different.  As  we  liare 
seen,  there  must  be  an  actual  acceptance  of 
goods  by  th^  purchaser,  with  intent  to  take 
possession  as  owner,  in  order  to  comply  with 
the  statute,  and  hence  it  becomes  material 
to  ascertain  his  intention.  As  we  have  indi- 
cated, there  may  be  acts  done  which  would 
be  conclusive  of  his  intent,  but  in  this  case 
the  appellant's  theory  is  that  he  only  accept- 
ed the  goods,  in  so  far  as  there  was  any  ac- 
ceptance, for  the  purpose  of  reshlpplng  them 
to  the  appellee,  and  not  for  the  purpose  of 
taking  possession  as  owner.  Of  cour8e,(.the 
appellee  would  not  have  been  concluded  by 
bis  aiMwer,  but  could  have  cross-examined 
him,  and  relied  ou  such  facts  as  tended  to 
show  that  he  did  take  possession,  as  owner. 
Oftentimes  the  circumstances  might  be  such 
as  it  would  be  Important  to  exiriain  the  pur- 
pose of  a  purchaser  in  doing  what  was  claim- 
ed to  be  evidence  of  acceptance,  and,  inas- 
much as  parties  are  now  authorized  to  tes- 
tify in  their  own  behalf  (unless,  of  course^ 
there  be  some  statutory  disqualification),  the 
purposes  of  justice  may  require  that  he  be 
permitted  to  testify  as  to  his  intention.  We 
are  of  the  opinion  that  the  appellant  should 
have  been  allowed  to  so  testify. 

It  follows,  from  what  we  have  said,  that 
the  judgment  must  be  reversed. 

Judgment  reversed,  and  new  trial  awarded, 
the  appellee  to  pay  the  costs. 


(M  a.  L  US) 

MoOANN  et  aL  t.  HcGANN  et  at 

(Supreme  Ciourt  of  Rhode  Island.    Jan.  14, 
1007.) 

1.  Dkao  Bodiks  — Right  to  Disfositioit -• 
Husband  and  Wi^. 

In  (ceneral,  the  primary  risbt  to  control  the 
burial  of  a  husband  is  in  the  widow  in  prefer- 
ence to  the  next  of  kin;  tiie  husband  beinfc 
entitled  to  the  same  rlRhts  with  reference  t« 
the  body  of  his  dead  wife. 

[Ed.  Note;— For  cases  In  point,  see  (Tent.  Dig. 
vol.  15,  Dead  Bodies,  {g  1,  3.] 

2.  CeuETEBISS— M0RT7I£BNTS— EBBcnoN. 

Where  a  wife  buried  her  husband's  body  In 
a  lot  belonKinK  to  her  father,  and  was  antboriced 
by  the  probate  court,  as  administratrix,  to  erect 
a  monument  to  her  hasband's  memory,  not  to 
cost  more  than  a  specified  sum,  she  was  en- 
titled to  erect  a  monument  within  such  limit 
of  cost  bearin^r  such  inscriptions  as  she  and 
her  fattier  might  aitree  on,  not  in  violation  of 
the  rules  of  propriety,  or  those  preBcrIt)ed  by 
the  authorities  of  the  cemetery. 

3.  Same. 

Where  a  widow  buried  her  husband's  body 
in  a  cemetery  lot  belonelug  to  her  fatl>er,  the 
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latter  was  entitled  to  inpoM  a  conditi<«  on  the 
widow's  rlicht  to  erect  a  monument  to  her  hna- 
band's  memory,  that  she  should  also  place  the 
luuneB  of  her  father  and  mother  on  the  monu- 
ment. 
4.  Same— MoHUMENr— OwwEBSHiP. 

Title  to  a  monument  erected  by  an  sdminis- 
tratriz  out  of  the  proceeds  of  the  estati*  was 
not  in  the  distributees  to  the  extent  of  their 
distributive  shares  of  the  estate,  but  in  the  ad- 
miiiistratrix  durinK  her  life,  and  then  In  the 
bein. 

Appeal  from  Superior  Goart 

BUI  b7  James  McGann  and  otbers  against 
Maiy  A.  McOann,  as  administratrix,  and  oth- 
ers. From  a  decree  dismissing  the  bill,  com- 
plainants appeal.    Affirmed. 

See  58  Atl.  458. 

Argued  before  DOUGLAS,  a  J^  DUBOIS, 
BLODOEirr,  JOHNSON,  and  PABKHUK8T, 
JJ. 

Cbarles  E3.  Gorman  and  Joseph  J.  Cnnnlng- 
ham,  for  appellants.  John  W.  Hogan  and 
Philip  S.  EDiaaer,  for  respondents. 

PARKHURST,  J.  This  Is  a  bill  in  equity 
brought  by  James  McGann  and  three  others, 
being  two  brothers  and  two  sisters  of  Michael 
J.  McGann,  late  of  Providence,  deceased; 
the  four  complainants  being  4  out  of  10  heirs 
at  law  and  distributees  of  the  estate  of  said 
Michael  J.  McGann,  who  died  without  Is- 
floe.  The  defendants  are  Maiy  A  McGann, 
the  widow  and  administratrix  of  Michael  J. 
McGann,  and  Bernard  McGovem,  who  was 
made  a  party  defendant  on  his  own  applica- 
tion as  being  a  party  Interested  In  the  cause. 
The  gravamen  of  the  bill  Is  that  the  defend- 
ajit  Mary  A  McGann,  having  been  duly  ap- 
pointed administratrix  of  the  estate  of  Mi- 
chael J.  McGann,  her  husband,  and  having 
been,  by  decree  of  the  municipal  court  of 
Providence,  dated  March  25,  1902,  "permit- 
ted to  expend  a  sum  not  exceeding  $700  in 
the  erection  of  a  monument  at  the  grave  of 
said  Michael  J.  McGann,"  proceeded  there- 
after to  erect  a  monument  at  the  grave  of 
said  Michael  J.  McGann,  having  Inscribed  on 
one  side  thereof  the  name  of  said  Michael 
J.  McGann,  and  on  the  other  side  the  names 
of  Bernard  and  Alice  McGovem;  neither  of 
said  McGovems  being  relatives  of  the  com- 
plainants or  of  said  Michael  J.  McGann,  nor 
having  contributed  to  the  erection  of  said 
monument.  The  complainants  claim  that  they 
have  contributed  to  the  erection  of  said  mon- 
ument by  reason  of  the  fact  that  It  was  paid 
for  with  money  of  the  estate  of  which  they 
would  have  been  entitled  to  their  distributive 
shares  If  it  had  not  been  so  expended ;  that 
they  consented  to  the  entry  of  said  decree 
"with  the  express  understanding  that  said 
monnmoit  was  to  be  erected,  dedicated,  and 
Inscribed  to  perpetuate  the  memory  of  Mi- 
chael J.  McGann  and  his  memory  exclusive- 
ly ;"  that  they  have  requested  the  defendant 
Mary  A.  McGann  "to  remove  and  erase  said 
names  of  Bernard  and  Alice  McGovem  from 
said  monument,"  and  that  she  has  Ignored 
their  request;   and  they  pray  that  Mary  A. 


McGann  niay  be  restrained  by  injunction  from 
keeping  and  maintaining  said  names  of  Bern- 
ard and  Alice  McGovem  upon  said  monument, 
and  may  be  ordered  and  decreed  to  remove 
said  names  from  said  monument 

It  appears  by  the  answers,  which  are  ful- 
ly supported  by  the  testimony  In  the  cause, 
that  there  was  no  such  express  understanding 
between  the  parties  as  set  forth  in  the 
bin,  and  "no  express  imderstandlng  of  any 
kind  with  the  complainants  or  any  of  them 
regarding  the  inscriptions  or  design  of  said 
monument;"  that  Michael  J.  McGann  was 
burled  in  a  burial  lot  held  by  Bernard  Mc- 
Govem in  St.  Francis  Cemetery,  In  accord- 
ance with  his  desire  expressed  prior  to  his 
death ;  also  in  accordance  with  the  choice, 
request,  and  desire  of  his  wife;  with  the 
consent  of  Bernard  McGovem,  and  wltbont 
oppodtlon  or  objection  on  the  part  of  the 
complainants  or  heirs ;  that  the  widow,  Mary 
A.  McGann,  Is  the  daughter  of  Bemard  and 
Alloe  McGovem;  that  the  most  affectionate 
relations  always  existed  between  the  de- 
ceased Michael  J.  McGann  and  said  Alice  and 
Bernard  McGovem;  that  Alice  McGovem, 
the  wife  of  Bernard,  had  died  and  been  in- 
terred In  said  burial  lot  about  six  months 
prior  to  the  death  of  Michael  J.  McGann; 
that  Bemard  McGtovem  had  Intended  to  erect 
a  family  monnment  to  his  wife  and  himself. 
In  said  lot  (the  lot  being  called  a  "six-grave 
lot,"  and  being  18  feet  long  by  10  feet  wide) ; 
and  that  when  Mrs.  McGann  proposed  to  erect 
the  monunient  at  the  grave  of  her  husband 
upon  said  lot,  in  accordance  with  the  Qoaee 
of  the  municipal  conrt.  It  was  objected  by  Bfr. 
McGovern  that  the  monument  as  designed  was 
of  such  size  that  It  would  be  Impracticable 
to  so  erect  It  without  Interferenoe  with  the 
rights  and  Intentions  of  him,  the  said  Mc- 
Govem, to  erect  a  monument  on  his  lot  as 
be  had  intended;  that  therefore  Mrs.  Mc- 
Gann, "desiring  to  properly  perpetuate  the 
memory  of  her  said  deceased  husband,  and 
having  In  mind  the  affectionate  relations  that 
had  always  existed  between  her  late  husband 
'and  her  fatlier  and  mother,  then  and  iSiaie 
offered  to  and  agreed  with  said  Bemard  Mc- 
Govem that  If  he  would  consent  to  the  erec- 
tion of  said  monument  as  designed  that  she 
would  have  placed  and  Inscribed  thereon 
the  names  of  Alice  McGovern  and  Bemard 
McGovem."  The  names  were  so  Inscribed, 
and  the  monument  was  placed  in  accordance 
with  snch  agreem«it. 

Mrs.  McGann  claims  by  her  answer  that  "if 
she  is  compelled  to  remove  from  said  monu- 
ment the  said  names  of  Alice  and  Bemard 
McGovem,  that  she  will  thereby  violate  her 
agreement  with  said  Bemard  McGovem,  and 
entitle  him  to  have  said  monument  removed 
from  said  lot,  and  the  same  will  thereby  be- 
come a  total  loss  to  the  estate  and  to  said 
heirs  and  your  respondent."  Bemard  Mc- 
Govem by  his  answer  claims  "that  If  the 
said  Mary  A.  McGann  Is  permitted  or  com- 
pelled  to  remove  the  ^wm^^  o(J^gfj. 
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Oovera  and  Bernard  McGoTern  from  said 
monument  she  will  thereby  violate  the  afore- 
said agreement,"  and  prays,  by  way  of  cross- 
relief,  "that  his  rights  as  owner  and  holder 
of  the  title  to  said  lot,  and  under  and  by 
virtue  of  said  agreement  with  said  Mary  A. 
McGann,  may  l>e  protected  against  infringe- 
ment, and  that  this  honorable  court  may  en- 
ter a  decree  denying  the  prayer  of  the  com- 
plainants and  preventing  the  removal  of  the 
names  of  Alice  McOovern  and  Bernard  Mc- 
Govern  from  said  monument,  and  may  grant 
such  other  and  further  relief,"  etc. 

It  also  appears  that  while  said  monument 
was  In  process  of  construction,  and  before  it 
was  actually  erected  on  said  lot,  the  defend- 
ant, Mary  A.  McOann,  as  administratrix, 
having  ascertained  the  balance  In  her  hands 
for  distribution,  made  settlement  with  all  of 
the  complainants  and  other  heirs  and  dis- 
tributees, paid  over  the  moneys  due  to  them 
and  took  their  general  release  in  the  usual 
form,  whereby  they  released  said  Mary  A. 
McOann  as  administratrix  and  individually 
from  all  and  all  manner  of  actions,  causes  of 
actions,  debts,  dues,  claims,  and  demands 
both  In  law  and  in  equity ;  and  the  defendant 
Mary  A.  McOann  sets  up  this  release  by  way 
of  plea  In  her  answer.  This  release  was  not 
delivered  until  December  9,  1902,  and  at  that 
time  the  monument,  although  not  actually 
erected  on  the  burial  lot,  had  been  completed, 
with  all  its  inscriptions,  and  was  In  the  yard 
of  the  maker,  where  it  was  open  to  inspection, 
and  there  was  no  concealment  or' attempt  at 
concealment  on  the  part  of  the  defendants 
as  to  the  nature  of  the  inscriptions.  It  Is  to 
be  noted  that  no  one  of  the  complainants  ap- 
pears as  a  witness  in  support  of  any  of  the 
allegations  of  the  bill,  and  there  Is  no  attempt 
to  prove  that  there  was  any  express  agree- 
ment or  anderstanding  between  them  and  the 
widow  as  to  the  monument  or  Its  inscriptions, 
or  that  there  was  any  injoiy  to  their  feelings 
by  reason  thereof,  or  that  there  was  any 
"hostility"  or  "antagonism"  displayed  by  the 
widow  towards  the  complainants,  as  alleged 
In  the  bill.  Under  all  the  circumstances  of 
this  case,  we  are  of  the  opinion  that  the  com- 
plainants have  failed  to  show  any  ground 
for  the  relief  prayed  for. 

It  has  been  decided  in  this  state  that,  "as 
a  general  rule,  the  primary  right  to  control 
the  burial  of  a  husband  should  be  with  the 
widow,  in  preference  to  the  next  of  kin,"  for 
the  same  reasons,  and  on  the  same  grounds 
that  in  case  of  the  death  of  a  wife  such  right 
of  control  belongs  to  the  husband,  under  or- 
dinary circumstances.  Hackett  v.  Hackett, 
18  R.  I.  165,  168,  26  Atl.  42,  19  L.  R.  A.  558, 
49  Am.  St  Rep.  762.  If,  then,  the  widow  has 
such  right  of  control,  and,  being  also  adminis- 
tratrix, has  obtained  authority  to  expend  the 
money  of  the  estate  for  erecting  a  monument, 
she  must,  as  a  matter  of  course,  have  the 
right  to  erect  such  a  monument  as  she  chooses, 
within  the  limits  of  expenditure  authorized, 
'Wttli  such  inscription  thereon  as  she  may 


deem  appropriate,  subject  to  such  reasonable 
rules  and  regulations  as  may  be  imposed  by 
the  authorities  in  control  of  the  cemetery; 
subject  also  to  the  rights  of  the  owner  of  the 
lot,  where,  as  in  this  case,  the  interment  is 
made  in  a  lot  owned  by  a  third  person ;  and 
further  subject  to  such  reasonable  control, 
regarding  the  character  of  the  monument  and 
its  Inscriptions,  as  shall  prevent  any  such 
infraction  of  those  recognized  rules  of  pro- 
priety as  would  shock  the  sense  of  the  com- 
munity or  show  disrespect  or  contempt  for  the 
dead,  or  in  any  real  sense  do  Injury  to  the 
feelings  of  the  surviving  relatives.  We  think 
that  a  court  of  equity  could  and  should  ex- 
ercise control,  in  its  discretion,  in  such  mat- 
ters upon  a  prop«  case.  This  Is  simply  a 
logical  extension  of  the  principles  held  In  re- 
gard to  the  burial  of  the  dead,  and  the  protec- 
tion of  the  rights  of  parties  interested  there- 
in, as  set  forth  in  Pierce  v.  Prop'rs  of  Swan 
Point  Cemetery,  10  B.  I.  227,  14  Am.  Rep. 
667;  Hackett  v.  Hackett,  18  R.  I.  155,  26 
Atl.  42, 19  L.  R.  A.  658,  49  Am.  St  Rep.  762 ; 
Weld  V.  Walker,  130  Mass.  422,  39  Am.  Rep. 
465;  Fox  v.  Oordon,  16  Phila.  (Pa.)  185; 
Thompson  v.  Deeds,  93  Iowa,  228,  61  N.  W. 
842,  35  L.  R.  A.  56;  and  the  numerous  cases 
cited  therein.  But  in  this  case  we  do  not  find 
that  the  widow  has  done  anything  of  which 
the  parties  can  properly  complain.  She  has 
erected  a  monument,  with  a  proper  Inscrip- 
tion, to  her  hustmnd's  memory ;  and  the  only 
complaint  is  that  she  has  placed  upon  the  same 
monument  the  name  of  her  mother,  who  was 
burled  In  the  lot  prior  to  the  husband's  de- 
cease, and  the  name  of  her  father,  who  owns 
the  lot  and  expects  to  be  burled  therein  when 
he  dies.  We  are  of  the  opinion  that  it  was 
entirely  proi>er  for  the  widow,  under  the  cir- 
cumstances, to  BO  place  the  names  of  her 
father  and  mother  upon  said  monument  It 
was  done  in  pursuance  of  an  agreement  with 
her  father,  in  consideration  of  his  permission 
'to  erect  such  a  monument  as  she  desired, 
and  such  as  would,  by  reason  of  Its  size  and 
location,  prevent  him  from  erecting  his  own 
monument  on  his  lot  to  himself  and  his  wife. 
He  had  a  perfect  right  to  impose  such  a  con- 
dition, and  it  could  not  be  regarded  as,  in 
'  any  sense,  a  disrespect  of  or  contempt  for  the 
dead.  In  view  of  the  request  of  the  deceased 
to  be  buried  in  said  lot  and  in  view  of  the 
affectionate  relations  which  always  subsisted 
between  the  deceased  and  his  widow's  father 
and  mother.  The  right  of  the  widow  to  erect 
a  monument  to  her  husband,  who  was  buried 
at  his  own  request  by  the  side  of  a  former 
wife  in  a  lot  owned  by  his  daughter  who  was 
bom  to  him  by  su(^  former  wife,  was  ex- 
pressly recognized  In  Thompson  v.  Deeds,  93 
Iowa,  228,  61  N.  W.  842,  35  L.  R.  A.  56,  but 
was  also  made  expressly  subject  to  reason- 
able conditions  imposed  for  the  benefit  of  the 
lot  owner  "as  to  the  size  and  location  of  the 
monument  having  in  mind  the  plaintiff's 
right  to  occupy  and  use  the  rest  of  the  lot" 

Restrictions  were  also  imposed  as  to  Inscrlp- 
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tlons,  in  accordance  wltb  the  wishes  of  the 
lot  owner. 

In  onr  opinion  the  claim  set  up  by  the 
complainants,  that  by  reason  of  the  nse  of 
the  money  of  the  estate  in  the  erection  of 
the  monument  they  were  contributors  to  the 
cost  of  the  monument  and  thereby  became 
interested  as.  part  owners  of  the  same,  and 
so  entitled  to  relief.  Is  untenable.  If  the 
legal  title  to  the  monument  were  to  be  de- 
termined according  to  the  doctrine  of  contrl- 
bntlon  contended  for  by  the  complainant's 
counsel,  the  widow  would  own  one-half  and 
each  of  the  complainants  would  own  one- 
twentieth;  so  that  the  total  representation 
of  interests  on  behalf  of  the  complainants 
would  be  four-twentieths,  or  one-flfth,  as 
against  one-half  represented  by  the  widow; 
and  the  widow  would  appear  to  have  the  su> 
perlor  right  It  will  at  once  appear  that 
any  such  principle  of  ownership,  if  recog- 
nized by  law,  would  be  likely  to  lead  to  most 
unseemly  wrangles  and  to  suits  of  yarlous 
Elnds  of  very  doubtful  solution  by  the  courts. 
We  find  no  case  in  which  such  principle  of 
ownership  has  ever  been  recognized.  On  the 
contrary,  it  has  been  the  recognized  doctrine 
of  the  ESnglish  law  that  property  in  monu- 
ments and  gravestones  remains  in  the  ex- 
ecutor, or  in  the  person  who  erects  them  (if 
other  than  the  executor),  during  life;  and 
aTter  decease  of  executor  (or  other  person 
erecting),  then  in  the  heirs.  8  Coke's  Inst 
202;  1  Burn's  Eccl.  Law,  p.  372,  i  21;  Spoan- 
er  T.  Briewster,  3  BIng.  136.  And  the  same 
doctrine  is  recognized  In  this  country  In 
Re  Brick  Presbyterian  Church,  8  Edw.  Ch. 
(N.  Y.)  165,  168;  Mitchell  v.  Thome,  134 
N.  Y.  536,  539,  32  N.  B.  10,  80  Am.  St  Rep. 
eeo,  and  cases  cited. 

But  courts  of  equity  deal  with  matters  of 
this  kind  upon  broad  grounds,  and  are  not 
goyemed  by  rules  which  g^w  out  of  the 
ownership  of  property.  As  was  said  by  the 
court  In  Fox  ▼.  Gordon,  16  Fhila.  (Pa.)  185: 
*^uestlon8  which  relate  to  the  custody  and 
disposal  of  the  remains  of  the  dead  do  not 
depend  upon  the  principles  which  regulate 
the  possession  and  ownership  of  property, 
but  upon  considerations  arising  partly  out 
of  the  domestic  relations,  the  duties  and  ob- 
ligations which  spring  from  family  rela- 
ticmsbip  and  the  ties  of  blood;  partly  out  of 
the  sentiment  so  universal  among  all  cItUIe- 
ed  nations,  ancient  and  modem,  that  the  dead 
should  repose  in  some  spot  where  they  will 
be  secure  from  profanation;  partly  out  of 
what  is  demanded  by  society  for  the  preser- 
vation of  the  public  health,  morality,  and 
decency,  and  partly  often  out  of  what  Is 
required  by  a  proper  respect  for  and  observ* 
ance  of  the  wlslies  of  the  departed  them- 
selves. When  we  speak  therefore  of  the 
right  and  obligation  to  select  the  place  and 
direct  the  manner  of  the  burial  of  a  rela- 
tive or  friend,  we  do  not  speak  of  a  right  of 
property,  but  of  rights  and  duties  recognized 
by  the  laws  and  usages  of  society,  as  growing 


out  of  the  natural  relations  oi  human  beings 
to  each  other  and  the  divine  and  human 
laws  which  bind  society  together." 

In  our  view  of  tlie  case,  it  becomes  unnec- 
essary to  consider  the  effect  of  the  release 
given  by  the  complainants,  and  others  to  the 
administratrix  iq>on  the  settlement  of  the 
estate,  since  In  our  opinion  the  rights  of  the 
parties  would  have  been  the  same,  under  the 
circumstances,  if  the  estate  had  not  been  set- 
tled and  no  release  had  been  given.  We 
think,  furthermore,  that  the  Interests  of  the 
defendant  Bernard  McGovem  will  be  suffi- 
ciently protected,  in  view  of  the  foregoing 
opinion,  by  the  dismissal  of  the  bill,  and  that 
no  decree  for  cross-relief  need  be  entered  un- 
der the  prayers  contained  in  his  answer. 

The  decree  of  the  superior  court  Is  affirm- 
ed, and  the  appeal  is  dismissed. 

(2S  R.  L  w) 

In  re  CBOSSWELL'S  PETITION. 

(Supreme  Court  of  Rhode  Island.    Jan.  23, 
1907.) 

1.  Insanb  Persons  —  CJoMMiTMKNT  —  CKBxnrt- 

CATBi. 

Gen.  Laws  1886.  c.  82.  I  11.  provide*  that 
insane  persona  may  be  removed  to  and  placed 
in  Butler  Hospital  for  the  Insane,  on  a  certifi- 
cate from  two  practicing  physicians  of  good 
Etandine,  imown  to  the  superintendent  of  the 
hospital  to  be  such,  that  such  person  is  insan« 
Held,  that  such  certificate  may  be  signed  by 
physicians  practicing  withont  the  state,  who 
are  not  ofiBcers  of  an  institution  for  the  care  of 
the  insane,  and  need  not  l>e  sworn  to. 

2.  Save— Rkmovai.  vrov  Akotheb  Hospitai.. 

Under  such  act,  it  is  not  necessary  that  the 
patient  should  be  removed  from  another  hospital 
in  order  to  justify  his  restraint  in  the  hospital 
in  question. 
8.  GUABDIAN    ANn    Wabo  —  Rblationship — 

ESTABLIBinraNT— FOBEIQN   DECISIONS. 

The  relation  of  (ruardian  and  ward  when 
legally  estaliliBhed  by  a  court  of  competent 
anthority,  havinic  jarisdiction  of  the  person  of 
the  ward,  will  in  general  be  recognized  by  courts 
in  other  jurisdictions  into  which  the  ward  may 
be  brought,  wtio  have  occasion  to  examine  ques- 
tions relating  to  the  custody  of  the  ward's  per- 

BOO, 

TEd.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  24,  Guardian  and  Ward,  i  559.1 

4.  Insane  Pkbsonb  —  Iroabcebation  —  Resi- 

OENCe. 

Gen.  Laws  1896,  c.  82,  I  11.  "provides  that 
an  insane  person  may  be  removed  to  and  placed 
in  the  Butler  Hospital  by  their  parents  or  par- 
ent or  guardians,  if  any,  there  I>e,  and  if  not 
by  their  relatives  and  friends  on  a  certificate 
from  two  practicing  physicians  in  good  stand- 
ing, etc.  Held,  tliat  the  term  "guardian"  in- 
cluded those  of  foreign,  as  well  as  domestic, 
appointment,  so  that  a  nonresident  insane  per- 
son might  tie  properly  confined  in  such  hospitai 
on  the  request  of  his  nonresident  guardian. 

5.  CPRBTITUnONAI.    LAW  —  DlTE    PbOCESS    OF 

Law— IROABOEBATTON  or  Insane  Pebsohb. 
Gen.  Laws  1896.  c.  82,  8  11-.  authorizes  the 
restraint  of  Insane  persons  in  the  Butler  Hos- 
pital by  authority  of  their  parents,  or  parent  or 
gnardians,  if  they  have  any,  and,  if  not  by 
their  relatives  and  friends;  and  section  12  de- 
clares that  any  person  committed  to  the  charge 
of  such  institution  may  be  received  and  detained 
by  the  superintendent  etc..  until  discharged  in 
one  of  the  modes  providpd.  Section  19,  ar 
amended  by  Court  &  Practice  Act  igOiS.  II  1112. 
requires  the  court  on  ••fe*SfU^«^'^^^ 
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corpus,  to  Inqnlre  and  determine  aa  to  the 
sanity  or  insanity,  or  the  necessity  of  restraint 
of  the  person  confined  at  the  time  such  applica- 
tion was  made,  and  provides  for  the  trial  of 
the  issue  to  a  jnry  in  the  discretion-  of  the 
court,  declaring  that  if  it  appear*  on  the  ver- 
dict, or  it  is  the  opinion  of  the  court,  that  the 
person  so  confined  la  not  insane,  or  that  he 
is  not  dancerous  to  himself  or  others,  he  shall 
be  discharKed  from  confinement  Meld,  that 
such  act  was  not  unconstitutional,  as  deprivini; 
insane  persons  of  their  liberty  without  due 
process  of  law. 

Petition  by  Simon  Q.  Crosswell  for  a  writ 
of  habeas  corpus  to  obtain  his  discharge  from 
tbe  Butler  Qospltal  for  the  Insane.  Petition 
dismissed. 

Argued  before  DOUGIiAS,  O.  J.,  and  DU- 
BOIS, BLODGETT,  JOHNSON,  and  PARK- 
HUBST,  J  J. 

Amasa  Bf.  Eaton  and  Simon  O.  Croswell, 
for  petitioner.  Gardner,  Piroe  &  Thomley, 
for  Butler  Hospital. 

DOUGLAS,  0.  J.  This  proceeding  la  a 
petition  for  a  writ  of  babeas  corpus  and  for 
discbarge  from  custody  of  a  patient  confined 
against  his  will  In  the  Butler  Hospital. 

Citation  was  issued  to  show  cause  why  tbe 
writ  should  not  Issue,  and  a  hearing  was 
had  before  tbe  court  at  which  the  petitioner 
was  present  with  experienced  counsel  ap- 
pointed by  the  court,  and  at  which  he  and  his 
witnesses  were  beard.  Subsequently  briefs 
were  filed  by  him,  and  by  his  counsel,  and  by 
counsel  representing  the  .respondent  All 
parties  have  been  given  fnll  opportunity  to 
present  their  evidence  and  arguments.  We 
find  as  matter  of  fact,  upon  the  concurrent 
testimony  of  all  the  expert  witnesses,  that 
the  petitioner  is  Insane;  and  upon  uncontra- 
dicted evidence,  that  his  malady  is  in  its 
nature  progressive,  and  that  It  Is  liable  at 
any  time,  without  warning,  to  Indnce  in  him 
acts  of  violence  to  himself  or  others.  In 
these  circumstances  It  is  clear  that  for  his 
own  good,  as  well  as  for  the  protection  of 
the  conmiunlty,  he  requires  restraint  and  med- 
ical care  such  as  the  Butler  Hospital  affords 
and  for  the  purpose  of  furnishing  which  It  is 
Incorporated  and  authorized  by  law  to  re- 
ceive patlentd. 

Tbe  petitioner  Is  a  citizen  of  Massachu- 
setts, and  was  brought  from  that  state,  and, 
by  order  of  two  of  Its  trustees,  admitted  to 
the- Butler  Hospital  upon  the  following  cer- 
tificate and  application  presented  to  the  su- 
perintendent : 

"Certificate  and  Application. 

"We  hereby  certify  that  Simon  G.  Cross- 
well,  of  Cambridge,  Mass.,  Is  Insane. 
"B.  Stanley  Abbott,  M.  D., 
"Guy  G.  Femald,   M.   D., 

"Pbysldans. 
"Date,  29  April,  1906. 
"I  request  that  the   above-named  Insane 
person  may  be  admitted  as  a  patiQnt  into  the 
Butler  Hospital. 

"Mary  0.  Crosswell,  Guardian." 


The  signers  of  the  certificate  were  known 
to  tbe  superintendent,  as  he  testifies,  to  be 
practicing  physicians  in  good  standing.  It 
appeared,  also,  by  their  own  depositions,  tak- 
en on  behalf  of  the  petitioner,  that  they  are 
salaried  officials  of  the  McLean  Hospital,  liv- 
ing In  one  of  the  hospital  buildings  and  ^- 
cluslvely  occupied  In  attendance  .upon  tbe  pa- 
tieata  of  that  Institution  and  medical  prac- 
tice therein.  The  signer  of  the  application 
is  sister  and  the  nearest  relative  of  tbe  pe- 
titioner, and  on  May  13,  1908,  both  of  bis 
parents  having  died,  she  was  appointed 
guardian  of  the  petitioner,  as  an  Insane  per- 
son, by  tbe  probate  court  of  Middlesex  coun- 
ty, Masa,  where  he  is  domiciled. 

The  commitment  and  reception  of  the  pe- 
titioner at  the  hospital  were  under  the  pro- 
visions of  Gen.  Laws  1896,  a  82,  |{  U,  12, 
as  follows : 

"Sec.  11.  Insane  persons  may  be  removed 
to  and  placed  in  said  Butler  Hospital,  or  in 
any  other  curative  hospital  for  the  Insane 
of  good  r^ute  in  this  state,  managed  under 
the  supervision  of  a  board  of  officers  appoint- 
ed under  the  authority  of  this  state,  by  their 
parents,  or  parent,  or  guardians,  if  any  they 
have,  and  If  not,  by  their  relatives  and 
friends;  bat  the  superintendent  of  said  hos- 
pital shall  not  receive  any  person  into  bis 
custody  In  such  case  without  a  certificate 
trom  two  practicing  physicians  of  good  stand- 
ing, known  to  him  as  such,-  that  such  per- 
son is  Insane,  and  the  state  shall  not  be  liable 
for  the  support  of  any  such  person. 

"Sec.  12.  Any  person  committed  to  the 
charge  of  any  of  said  Institutions  for  the 
Insane  as  aforesaid.  In  either  of  the  modes 
hereinbefore  prescribed,  may  be  lawfully  re- 
ceived and  detained  in  said  institution  by  the 
siy>erlntendent  thereof,  and  by  his  keepers 
and  servants,  until  discharged  in  one  of  the 
modes  herein  provided;  and  neither  the  su- 
perintendent of  such  institution,  his  keepers 
or  servants,  nor  the  trustees  or  agents  of  the 
same,  shall  be  liable,  civilly  or  criminally, 
for  receiving  or  detaining  any  person  so  com- 
mitted or  detained." 

The  statute  does  not  require  that  tbe  oer- 
tiflcate  mentioned  in  section  11  should  be 
sworn  to  or  that  it  should  be  signed  by  phy- 
sicians practicing  in  this  state,  or  that  they 
should  not  be  officers  of  an  Institution  for  the 
care  of  the  Insane,  or  that  the  removal  shall 
be  from  another  hospital.  These  objections, 
urged  against  the  validity  of  the  certificate 
In  the  present  case,  have  no  basis  in  the  stat- 
ute. The  certificate  fulfilled  the  require- 
ments of  the  law.  The  power  given  to  par- 
«it8  or  guardians,  so  far  as  it  relates  to  mi- 
nors or  wards.  Is  only  a  recognition  of  the 
power  which  nature  gives  to  the  one  class 
and  the  courts  have  bestowed  upon  the  other. 
A  parent,  without  this  statute,  may  abridge 
the  liberty  of  his  child,  may  confine  him  in 
a  school,  or  workshop,  or  hospital,  may  de- 
termine his  place  of  abode  or  occupation,  ac- 
cording to  the  parent's  judgment,  consulting 
Digitized  by  V^OOQIC 
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the  Interests  of  the  child,  not  Its  desire ;  and 
a  gnardlan,  wherever  his  authority  Is  rec- 
ognized, has  similar  rl^ts  over  his  ward. 
While  It  Is  tme  that  an  appointment  by  the 
conrt  of  any  state  has  legal  and  Imperatiye 
effect  only  within  the  Jnrisdictlon  of  the  state. 
It  Is  also  tme  that  the  relation  of  guardian 
and  ward,  when  legally  established  by  a 
coart  of  competent  authority  having  Juris- 
diction of  the  person  of  the  ward,  will  gen- 
erally be  recognized  by  courts  tn  other  juris- 
dictions. Into  which  the  ward  may  be  brought^ 
who  have  occasion  to  ezamliie  questlonB  re- 
lating to  the  custody  of  the  ward's  person. 
In  such  cases  the  court  will  make  such  order 
as  is  apparently  for  the  benefit  of  the  ward, 
and  win  remand  blm  to  the  custody  of  the 
foreign  guardian  unless  It  sees  that  such 
control  Is  improper.  1  Wharton,  Con.  Laws 
<8d  Ed.)  26S,  263a  -,  State  ez  rel.  Raymond  V. 
Lawrence,  86  Minn.  810,  90  N.  W.  769,  68 
U  B.  A.  981 ;  Nugent  v.  Vetzera,  U  B.  2  Eq. 
704;  TOwnsend  v.  Kendall,  4  Minn.  412  (OIL 
315)  77  Am.  Dec.  684;  Bx  parte  Dawson,  S 
Bradf .  (N.  Y.)  130 ;  Warren  v.  Hof er,  IS  Ind. 
167;  Re  Parker,  89  La.  Ann.  833,  1  South. 
801;  VIck  V.  Vote,  47  La.  Ann.  42,  16  South. 
568 ;  Taylor  v.  Nichols,  86  Tenn.  82,  5  8.  W. 
436. 

Our  statutes  expressly  confer  uptm  non- 
resident guardians  certain  powers  with  regard 
to  property  of  their  wards  which  may  be  in 
this  state.  Gen.  Laws  1896,  c.  196,  !S  41, 
42,  re-enacted  In  Court  &  Practice  Act  1905, 
IS  1075, 1076,  construed  In  Mitchell  v.  People's 
Savings  Bank,  20  B.  L  502,  40  AU.  502.  We 
think  the  statute  now  under  consideration 
should  be  held  to  Include  In  the  word  "guard- 
tan"  those  of  foreign  as  well  as  domestic 
appointment.  Many  of  the  patients  in  the 
Butler  Hospital  are  not  citizens  of  Rhode  Is- 
land, and  we  cannot  narrow  the  constrn<*tlon 
of  so  comprehensive  a  statute,  and  construe 
It  so  as  to  require  in  many  cases  the  appoint- 
ment of  a  local  guardian  before  a  person 
needing  the  care  of  this  institution  could  be 
committed  to  it  But  the  person  who  signed 
the  application  in  this  case  Is  the  sister  of 
the  petitioner,  and  in  either  case  the  require- 
ment of  the  law  was  satisfied. 

The  Important  question  raised  by  counsel 
for  the  petitioner  is  whether  the  statute  It- 
self Is  tn  violation  of  the  clause  of  the  four- 
teenth amendment  to  the  Constitution  of  the 
United  States  which  reads :  .  "Nor  shall  any 
state  deprive  any  person  of  life,  liberty,  or 
property,  without  due  process  of  law,  nor 
deny  to  any  person  within  its  Jurisdiction 
the  equal  protection  of  the  laws."  This  ques- 
tion came  before  the  court  in  Doyle,  Petition- 
er. 16  B.  L  537,  18  Atl.  159,  5  L.  B.  A.  359, 
27  Am.  St  Rep.  759,  upon  a  commitment  un- 
der Pub.  St  1882,  c.  74,  §S  11,  12,  which  are 
substantially  the  same  as  the  sections  of  the 
general  laws,  now  under  discussion.  The 
petition  In  that  case  was  brought  by  the 
guardian  of  a  patient  In  the  Butler  Hospital 
who  had  been  committed  thereto  by  his  wife 


before  the  gnardlan  was  appointed,  and  the 
provisions  of  these  sections  were  held  to  be 
unconstitutional.  July  28,  1889,  24  days  aft- 
er the  delivery  of  the  opinion  In  that  case, 
the  General  Assembly,  recognizing  the  neces- 
sity of  providing  for  the  restraint  of  the  In- 
sane, passed  an  act  In  amendment  of  said 
chapter  74  (Pub.  Laws  1889,  p.  156,  c.  819), 
Intended  to  obviate  the  objections  to  the 
validity  of  chapter  74.  Chapter  819  was  fur- 
ther amended  April  22, 1891,  by  chapter  035, 
p.  35,  Pub.  Laws  1891,  and  the  changes  In 
and  additions  to  the  law  as  It  stood  at  the 
time  of  the  decision,  which  were  made  by 
these  statutes,  with  the  exception  of  the 
right  of  trial  by  Jury  given  by  chapter  936, 
are  substantially  embodied  In  the  statutes  aa 
they  stand  to-day. 

The  objections  to  the  validity  of  the  stat- 
ute, as  It  was  In  1889,  are  thus  stated  by  the 
court:  "The  peculiarity  of  our  statute  Is 
this:  That  If  said  sections  11  and  12  be 
constitutional,  any  person  committed  under 
section  11  'may  be  lawfully  received  and  de- 
tained' under  section  12  until  he  Is  dis- 
charged In  one  of  the  modes  provided  by 
said  chapter  74.  He  cannot  be  discharged 
on  writ  of  habeas  corpus  If  the  sections  be 
constitutional,  since  the  proper  function  of 
the  writ  of  habeas  corpus  Is  simply  to  dis- 
charge persons  who  are  unlawfully  restrain- 
ed. The  modes  of  discharge  provided  by 
chapter  74  are  not  modes  which  can  be  Ini- 
tiated or  pursued  by  the  person  confined, 
but  depend  on  the  will  and  action  of  others. 
The  persons  confined  may  be  removed  from 
the  Institution  where  they  are  confined  by 
the  persons  who  have  placed  them  there,  (» 
by  the  persons  who  have  voluntarily  become 
liable  for  the  expenses  of  keeping  them  there, 
section  13;  or  the  superintendent  may  dis- 
charge them  on  the  application  of  any  rela- 
tive or  friend,  with  the  written  approval  of 
the  visiting  committee  of  the  trustees,  sec- 
tion' 14.  The  only  other  mode  is  by  a  com- 
mission, appointed  by  a  justice  of  the  Su- 
preme Court,  to  inquire  Into  the  question  of 
sanity  and  report  thereon,  and  by  the  action 
of  the  justice  on  such  report  sections  15,  16^ 
17,  18,  and  29.  Such  conunlssion,  however, 
Is  to  be  appointed,  not  at  the  instance  of  the 
person  confined,  but  only  on  application  by 
some  other  person,  who,  unless  applying  un- 
der section  29,  Is  required,  before  the  ap- 
polntmeit  to  pay  or  secure  the  payment  of 
the  expenses,  which  are  sometimes  onerous. 
And,  moreover.  It  Is  provided  in  express 
terms  that  no  notice  of  the  pendency  of  the 
inquiry  before  the  commission  shall  be  serv- 
ed on  the  person  confined,  and  that  such  per- 
son shall  not  have  the  right  to  confw  with 
counsel,  to  produce  evidence,  or  be  present 
at  the  inquisition.  The  report  of  such  com- 
mission may  be  more  worthy  of  credit  than 
the  mere  certificate  of  two  physicians ;  but 
Inasmuch  as  the  person  confined  cannot  him- 
self Initiate  the  proceeding,  or  take  part  in 
It  In  any  way  when  Initljate^  i!5?vS'?^*7T€ 
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do  not  see  how  It  relieves  sections  11  and  12 
of  the  objection  that  their  effect  Is  to  deprive 
the  persona  confined  under  them  of  their 
liberty  without  due  process  of  law."  None 
of  these  objections  apply  to  the  present  law. 
The  function  of  the  writ  of  habeas  corpus 
was  enlarged  to  apply  to  such  cases  by  Pub. 
Laws  1888,  p.  166,  c  819,  now  embodied  in 
section  19,  c.  82,  Gen.  Laws  1896,  as  amended 
by  Court  &  Practice  Act  1905,  i  1112,  by 
making  It  the  duty  of  the  court,  upon  an  ap- 
plication for  such  writ  "to  Inquire  and  de- 
termine as  to  the  sanity  or  Insanity  or  the 
necessity  of  restraint  of  the  person  confined, 
at  the  time  such  application  was  made." 
The  section  as  now  in  force  farther  provides 
for  trying  the  Issue  to  a  Jury  in  the  discre- 
tion of  the  court,  and  enacts  that:  "If  it 
appears  upon  the  verdict  of  the  Jury,  or  if 
It  is  the  opinion  of  the  court,  if  the  issue 
is  not  submitted  to  a  Jury,  that  the  person 
so  confined  Is  not  Insane,  or  that  he  is  not 
dangerous  to  himself  or  others  and  ought 
not  longer  to  be  so  confined,  he  shall  be  dis- 
charged from  such  confinement." 

The  right  of  filing  with  a  Justice  of  the 
Supreme  Court  a  petition  for  a  commission 
to  determine  the  question  of  sanity  or  insani- 
ty is  given  to  the  person  confined,  as  well  as 
to  any  one  on  his  behalf,  and  he  Is  also  given 
the  right  to  prosecute  such  petition  In  person. 
Gen.  Laws  1896,  c.  82,  H  15,  16.  In  short, 
the  commitment  by  a  parent,  guardian,  or 
relative  under  the  law  considered  in  Doyle, 
Petr.,  was  final  and  permanent  so  far  as  con- 
cerns any  right  In  the  person  confined  to 
have  a  trial  of  the  question  of  his  sanity, 
while  the  present  law  gives  the  power  to 
confine  him  on  such  a  commitment  only  until 
he  chooses  to  apply  to  the  court  for  relief. 
The  argument  of  the  petitioner's  counsel 
goes  to  the  length  of  demanding  that  a  trial 
shall  In  all  cases  precede  the  apprehension 
and  restraint  of  a  person  suspected  to  be  In- 
sane. The  opinion  In  Doyle,  Petitioner,  sn- 
pra,  does  not  approve  this  extreme  ground. 
Judge  Tillinghast  says  (page  541  of  10  R.  I., 
p.  161  of  18  Atl.  (5  L.  R.  A.  359,  27  Am.  St. 
Rep.  759') :  "Whether  they  are  Insane  Is  the 
very  question  which  ought  to  be  determined 
before  they  are  so  completely  confined  as  not 
any  longer  to  have  power  to  institute  pro- 
ceedings for  tiieir  own  relief,'  or  to  be  heard 
and  adduce  evidence  In  their  own  behalf;" 
and  on  page  538  of  16  R.  I.,  p.  160  of  18  AtL 
(6  L.  R.  A.  359,  27  Am.  St  Rep.  769) :  "We 
are  not  prepared  to  say  that  even  so  the  sec- 
tions would  be  void,  if  they  were  intended 
simply  for  the  temporary  detention,  prelim- 
inary to  or  pending  a  Judicial  inquiry.  The 
right  of  personal  liberty  Is  to  be  reasonably 
understood,  and  there  are  many  restraints 
which  are  allowed  as  consistent  with  It" 
It  seems  to  us  that  much  popular  misappre- 
hension of  this  subject  grows  out  of  the  feel- 
ing that  constraint  of  a  person  as  Insane  is 
analogous  to  the  punishment  of  a  criminal, 
and  carries  with  it  some  stigma;    and  to 


this  may  be  added  In  some  minds  a  repulsion 
to  submitting  one's  self  or  one's  friend  to 
hospital  treatment  away  from  the  continued 
supervision  of  family  and  personal  friends.- 
But  insanity  is  a  disease,  and  the  state  has 
the  right  to  treat  one  who  has  the  misfortune 
to  suffer  from  it,  as  it  does  one  who  has  a 
contagious  malady.  The  exercise  of  this 
right  of  self-protection  must  be  regulated  by 
the  circumstances  of  the  case.  If  it  is 
dangerous  to  the  community  that  a  citizen 
should  go  at  large,  whether  because  he  is 
liable  to  spread  contagion,  or  to  commit  some. 
act  of  violence,  public  safety  demands  that 
he  be  immediately  confined,  either  with  o^ 
against  his  will,  and  the  extent  of  his  per- 
sonal right  can  only  be  to  test  by  Judicial 
process,  at  a  time  when  it  may  safely  be 
done,  the  propriety  of  his  restraint  We  are 
of  the  opinion  that  the  safeguards  of  this 
right  provided  by  the  statute  are  ample  and 
Just.  The -person  confined  has  two  methods 
at  his  command  of  Invoking  the  action  of  the 
highest  Judicial  authority,  and  severe  poial- 
tles  are  Imposed  upon  the  managers  and 
guards  of  the  Institution  If  they  fail  to  bring 
the  remedial  provisions  of  the  statute  to  his 
notice  or  Impede  his  access  to  the  remedies 
provided.  In  addition  to  this,  careful  super- 
vision of  such  institutions  is  provided  for  by 
citizens  of  character  and  standing,  and  the 
system  of  operation  is  so  regulated  by  law 
as  to  prevent  abuses,  or  to  insure  the  correc- 
tion of  them,  as  far  as  wise  legislation  can 
go.  It  would  serve  no  useful  purpose  in  this 
case  to  compare  the  systems  which  have  been 
adopted  in  other  states  for  securing  the  re- 
straint of  the  dangerously  insane.  Many  of 
them  are  criticised  by  plaintiff's  counsel  as 
liable  to  the  same  strictures  which  he  ap- 
plies to  our  own.  They  are  all  attempts  by 
different  minds  to  iMvtect  the  community  hy 
such  measures  as  may  least  infringe  the  per- 
sonal liberty  of  the  insane  person.  We  think 
that  our  own  system  is  a  reasonable  exercise 
of  the  legislative  power,  and  secures  to  the 
subject  of  Its  restraint  all  rights  which  the 
Constitotlon  of  the  United  States  guaranties 
to  him. 
This  petition  must  be  dismissed. 


(»  R.  I.  126) 
NATIONAL   ft   PROVIDENCE    WORSTED 
MILLS  V.  FRANKFORT  MARINE   AC- 
CIDENT &  PLATE  GLASS  INS.  GO. 
(Supreme  Court  of  Rhode  Island.    Jan.  9, 1907.) 

Insurance— Ein>i/>TEB's  Liabilitt— Amount 
or  IjOss— Litigation  Expenses— Costs. 
An  employer's  liability  policy,  insuring 
against  loss  not  exceedinK  $13,000  in  respect  to 
one  employs,  provided  that  if  any  legal  pro- 
ceedings were  taken  against  assured  on  a  claim 
cov«red  by  the  policy,  the  insurer  should  at  its 
own  cost  undertake  the  defense  of  gnch  pro- 
ceedings, and  should  have  the  entire  control  of 
the  defense;  that  assured  should  not,  except 
at  its  own  cost,  settle  any  claim  or  incur  any 
expense  without  the  consent  of  the  Insurer.  On 
suit  for  injuries  to  an  employs,  the  insurer  de- 
fended, and  a  judgment  was  rendered  a^inst 
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the  insured  for  $6,000,  with  costs,  amonntiog 
to  $161.70,  and  interest  amoanting  to  $826. 
The  insurer  paid  $5,000  on  such  liability  and 
refused  to  pay  more.  Held,  that  the  insured 
was  entitled  to  recover  from  the  Insurer  $75 
paid  to  physicians  for  serriceB  rendered  at  the 
request  of  the  insurer  in  defense  of  the  pro- 
ceedings, but  could  not  recover  either  the  cost* 
or  interest. 

Exception  from  Superior  Court,  ProTldence 
Oounty. 

Action  by  the  National  &  Providence  Worst- 
ed Mills  agalnat  the  Frankfort  Marine  Ac- 
cident &  Plate  Glass  Insurance  Company. 
From  a  Judgment  In  favor  of  plaintiff,  de- 
fendant brings  exceptions.    Overruled. 

Argued  before  DOUGLAS,  C.  J.,  and  DU- 
BOIS, BLODGBTT,  JOHNSON,  and  PARK- 
HTJRST,  JJ. 

Tincent,  Boss  &  Bamefleld,  for  plaintiff. 
Lewis  A.  Waterman,  for  defendant. 

PER  CURIAM.  We  have  carefully  con- 
sidered the  questions  involved  in  this  case 
and  the  autliorities  cited  by  the  parties. 
Wbile  the  cases  are  conflicting,  vre  think  the 
correct  ruie  is  stated  in  Munro  v.  Maryland 
Casualty  Co.,  96  N.  Y.  Supp.  705,  48  Misc. 
Rep.  183,  and  the  decision  of  the  presiding 
Justice  of  the  superior  court  la  correct.  We 
accordingly  adopt  his  decision  ns  the  opin- 
ion of  this  court. 

"Decision. 

"Sweetland,  P.  J.  In  this  case  a  Jury 
trial  has  been  waived.  On  April  1,  1898,  the 
defendant  Issued  to  the  plaintiff  an  em- 
ployer's liability  policy  wherein  tiie  defend- 
ant agrees  to  Indemnify  the  plaintiff  for  one 
year  against  loss  arising  from  legal  liability 
for  damages,  on  account  of  bodily  injury  or 
death,  suffered  by  any  of  the  plaintiff's  em- 
ployes, resulting  from  accident  happening  In 
the  plaintiff's  premises.  Said  indemnity  not  to 
exceed  the  sum  of  $5,000  in  respect  to  any 
one  employe  suffering  bodily  injury  or  death; 
Under  the  terms  of  the  policy,  if  any  legal 
proceedings  were  taken  to  enforce  against 
the  plaintiff  a  claim  covered  by  the  policy, 
the  defendant  should  at  Its  cost  under- 
take the  defense  of  such  legal  proceeding  In 
the  name  and  behalf  of  the  plaintiff,  and  the 
said  defendant  should  have  the  entire  con- 
trol of  such  defense.  And  It  was  further 
provided  by  the  terms  of  the  policy  that  the 
plaintiff  should  not,  except  at  Its  own  cost, 
settle  any  claim  or  incur  any  expense  with- 
out the  consent  of  the  defendant  thereto  pre- 
viously given  In  writing. 

"During  the  term  of  the  policy,  one  Susan 
HcGarr,  an  employ^  of  the  plaintiff,  began 
legal  proceedings  against  the  plaintiff  to  en- 
force a  claim  covered  by  the  policy.  The  de- 
fendant undertook  the  defense  of  such  legal 
proceedings,  and  had  entire  control  of  such 
defense.  In  said  proceedings  the  said  Susan 
McGarr  recovered  Judgment  The  plaintiff 
satisfied  the  execution  issued  on  said  Judg- 
ment, amounting  to  $6,000,  with  costs 
amounthag  to  $161.70  and  interest  amounting 


to  $826.  In  all,  the  sum  of  $6,487.70.  There- 
after the'  defendant  paid  to  the  plaintiff  the 
sum  of  $5,000  on  its  liability  under  said  poli- 
cy. In  this  case  at  bar  the  plaintiff  is  suing 
to  recover  the  sum  of  $161.70,  the  costs,  and 
$326,'  the  Interest  In  the  execution  In  case 
of  McOarr  against  the  plaintiff.  The  plain- 
tiff claims  that  the  defendant  is  liable  for 
such  sum  under  its  agreement  that  it  would 
defend  said  legal  proceedings  at  its  own  cost. 
The  plaintiff  also  seeks  to  recover  the  sum  of 
$75  paid  to  two  physicians,  Drs.  McCaw  and 
Keene,  for  services  which  the  plaintiff  claims 
were  rendered  for,  and  at  the  request  of,  the 
defendant,  in  the  defense  of  said  legal  pro- 
ceedings. The  court  finds  from  the  testimo- 
ny that  in  the  defense  of  said  legal  proceed- 
ings the  defendant  employed  the  late  David 
S.  Baker,  Esq.,  that  to  care  for  its  Interests 
the  plaintiff  employed  Cyrus  M.  Van  Slyck, 
Esq.,  and  that  In  said  legal  proceedings  the 
said  Van  Slyck  did  assist  the  said  Baker,, 
but  the  entire  control  of  said  defense  was  in 
the  said  Baker  acting  for  the  defendant; 
that  In  the  preparation  of  said  case  for  trial 
the  said  Van  Slyck,  at  the  request  of  the 
Bald  Baker,  did  cause  the  two  phyfliclans 
named  to  be  employed ;  that  said  employment 
was  for  the  defendant  in  the  conduct  of  the 
defense  which  it  had  undertaken  In  the  name 
of  the  plaintiff,  and  that  the  employment  of 
said  physicians  was  not  an  expense  incurred 
by  ttie  plaintiff.  The  court  finds  that  the 
plaintiff  is  entitled  to  recover  the  money 
which  the  plaintiff  was  obliged  to  expend  In 
payment  for  the  services  of  these  physicians, 
employed  In  the  plaintiff's  name  by  the  i»- 
fendant  The  court  Is  of  the  opinion  that 
the  sum  of  ^16170,  costs,  and  $326,  Interest, 
the  plaintiff  is  not  entitled  to  recover.  The 
policy  contemplates  that  the  question  of  the 
defense  of  said  legal  proceedings,  and  the 
extent  to  which  said  defense  shall  be  carried, 
are  to  be  determined  entirely  by  the  Insur- 
ance company. 

"When  said  lepal  proceedings  are  terminate 
ed,  if  the  Insured  Is  found  to  be  liable  to  the 
employe,  then  the  amount  of  loss  arising  from 
said  legal  liability  is  fixed.  In  this  case  it 
was  $6,000,  the  amount  of  the  verdict ;  $161.- 
70,  costs,  which  are  an  allowance  made  to 
the  successful  party  as  recompense  for  the 
expense  to  which  she  was  subjected;  $326, 
Interest,  which  Is  an  allowance  made  to  the 
successful  party  for  the  delay  in  obtaining 
the  amount  of  her  verdict  during  the  time 
that  the  amount  of  the  verdict  was  in  the 
hands  of  the  plaintiff  and  subject  to  its  use. 
The  Item  of  costs  and  Interest  are  not  part 
of  the  cost  of  defense.  A  reasonable  con- 
struction of  the  provisions  of  the  policy  that 
the  insurance  company  should  undertake  the 
defense  of  the  legal  proceedings  at  its  own 
cost  is  that  it  should  be  responsible  for  the 
employment  of  counsel,  the  fees  of  witnesses 
called  In  defense,  and  such  other  expendi- 
tures as  are  necessary  to  conduct  the  de- 
fense.   The  defense  of  the  legal 
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vaa  for  tbe  benefit  of  the  plaintiff  u  well 
aa  tbe  defendant,  and  perhaps  conld  not 
have  been  avoided  save  by  tbe  payment  of 
tbe  employe's  claim  in  fall.  The  items  of 
costs  and  interest  are  parts  of  the  loas  aris- 
ing from  the  plaintlfTa  liability,  and  when 
that  is  fixed  tbe  terms  of  tlie  policy  require 
that  tbe  defendant  should  Indemnify  the 
plaintiff  to  tbe  extent  of  $5,000.  That  the 
defendant  has  done  by  the  payment  to  tbe 
plaintiff  of  the  sum  of  $5,000.  Tbe  plaintiff 
is  entitled  to  recover  $76,  paid  to  tbe  ptiysi- 
dana,  with  interest  from  tbe  date  of  tbe  writ 
in  case  at  bar,  amounting  to  $28.41. 
"Decision  for  the  plaintiff  $9^41.'' 


(28  R.  I.  lu;  uo 

ARNOLD  V.  RHODE  ISLAND  00. 

(Supreme  Court  of  Rhode  Island.    Jan.  0,  1907. 
On  Rehearing,  Jan.  23,  1907.) 

1.  Cabbiebs— Ejection  of  Pabsenobb. 

Where  a  paesenger  on  a  street  car  line  pre- 
aoited  a  valid  transfer,  which  the  conductor 
refused  to  honor,  and,  aa  the  passenger  re- 
fused to  pay  fare,  ejected  him  from  the  car,  he 
was  entltlea  to  recover  damages  for  the  ejec- 
tion ;  it  not  Iveing  necessary  for  him  to  pay  his 
fare,  and  then  resort  to  an  action  to  recover 
it  back. 

2.  Sahb— Ta^NsnEBS. 

Where  a  street  car  company,  according  to 
its  rules.  Issues  transfers  from  and  to  certain 
lines,  and  the  passenger  presents  a  transfer 
which  is  not  honored  by  the  conductor,  and  the 
passenger  la  ejected,  it  is  no  defense  to  an  ac- 
tion for  the  ejection  that  the  statute  does  not 
require  the  issuance  of  a  transfer  l>etween  the 
particular  lines  in  question. 

3.  Sai£k— Rules  or  Compart. 

In  an  action  by  a  passenger  against  a  street 
car  company  for  ejection  frmn  a  car  after  pres- 
entation of  a  proper  transfer,  it  appeared  that 
a  rule  of  tbe  company  required  the  giving  of 
transfers  between  the  two  lines  in  question,  but 
that  when  the  rule  was  made  tbe  cars  on  the 
two  lines  ran  in  such  directions  that  the  point 
of  intersection  was  other  than  the  intersect- 
ing point  at  the  time  of  the  ejection,  but  It 
api)eaTed  that  transfers  had  been  habitually 
given  -at  the  new  intersection.  Held,  that  a 
contention  that,  under  the  circumstances,  the 
rule  was  not  applicable,  and  no  transfer  re- 
quired, was  without  merit 

4.  Samb— Damages. 

Where,  in  an  action  for  the  ejection  of  a 
passenger  from  a  street  car  after  he  bad  pre- 
sented a  valid  transfer.  It  appeared  that  plaintiff 
had  previously  had  trouble  in  regard  to  trans- 
fers at  the  point  In  question,  and  had  been  as- 
sured by  the  officers  of  the  carrier  that  be  was 
right  in  his  demands,  and  that  transfers  should 
tie  honored,  a  verdict  for  $175  was  not  exces- 
sive. 

Bxc^tlons  from  Superior  Court,  Provi- 
dence County. 

Action  by  Alloi  J.  Arnold  against  tbe 
Rhode  Island  Company  Verdict  for  plain- 
tiff, and  defendant  brings  exceptions  from 
tbe  denial  of  its  motion  for  a  new  trial.  Bx- 
c^tions  overruled. 

Argued  before  DOUGLAS,  C.  J.,  and  DU- 
BOIS, BLODGBTT,  JOHNSON,  and  PARK- 
HUKST,  JJ. 

William  3.  Brown,  for  plaintiff.     Henry 

W.  Hayes,  Frank  T.  Boston,  Lefferts  S.  Hoff- 
man, and  Alonzo  R.  Williams,  for  defendant. 


DOUGLAS,  0.  J.  This  Is  an  action  of 
trespass  on  tbe  case,  brought  by  a  passenger 
upon  one  of  the  street  cars  which  the  de- 
fendant operated  In  tbe  city  of  Providence^ 
to  recover  damages  for  lieing  forcibly  eject- 
ed from  tbe  car  by  the  defendant's  servant 
The  plaintiff  presented  a  transfer  which  be 
claimed  to  be  good,  but  which  tbe  conductor 
refused  to  accept  for  his  fare,  demanding  a 
further  cash  payment,  which  tbe  plaintiff 
refused  to  pay.  The  plaintiff  recovered  a 
verdict  of  $175  in  the  superior  court,  and  th» 
presiding  justice  refused  the  defendant's  mo- 
tion for  a  new  trial  based  on  the  groimd 
that  the  verdict  was  contrary  to  the  evi- 
dence, and  that  tbe  amount  was  excessive. 
The  exceptions  allege  error  In  the  denial  of 
tbe  defendant's  motion  for  a  new  trial,  and 
In  certain  rulings  of  tbe  court  at  the  trial, 
and  In  tbe  charge. 

1.  The  first  question  raised  by  the  excep- 
tions is  whether  the  form  of  action  is  cor- 
rectly chosen;  the  defendant  contending  that, 
if  tbe  transfer  were  valid,  tbe  plaintiff  should 
have  paid  the  fare  demanded  and  resorted 
to  an  action  of  assumpsit  to  recover  It  back. 
Tbe  cases  which  are  cited  by  counsel,  how- 
ever, do  not  support  this  proposition  to  its 
full  extent  Thus,  it  is  held,  in  Norton  v. 
Consolidated  Ry.  Co.,  63  Atl.  1087,  79  Conn. 
109,  that  a  passenger  who  is  aboard  a  street 
car  without  a  proper  transfer  ticket,  due  to 
tbe  negligence  of  tbe  conductor  of  the  car 
from  which  be  was  transferred,  is  entitled 
to  sue  for  breach  of  contract  for  failure  to 
furnish  a  proper  ticket  and  recover  the  loss 
necessarily  following  therefrom,  but  he  can- 
not refuse  to  pay  his  fare,  and  to  forcibly 
resist  being  expelled  from  the  car;  and  where 
he  does  so,  and  no  more  force  is  used  than 
necessary  to  remove  him  from  tbe  car,  he 
can  only  recover  nominal  damages.  The  case 
la  supported  by  abundant  citations  from 
many  Jurisdictions,  but  it  does  not  decide 
the  issue  presented  to  us.  So,  in  Bradshaw 
v.  South  Boston  B.  Co..  135  Mass.  407.  40 
Am.  Rep.  481;  Dixon  v.  N.  B.  R.  Co.,  179 
Mass.  242,  60  N.  B.  581;  Kiley  v.  Chicago 
City  By.  Co.,  189  IlL  384,  59  N.  K.  794,  52 
L.  R.  A.  626,  82  Am.  St  Rep.  460;  Brown  v. 
Rapid  Ry  Co.,  134  Mich.  591,  96  N.  W.  925— 
the  passenger  did  not  present  a  ticket  which 
entitled  him  to  passage  In  tbe  car  in  wtiich 
he  was  traveling,  as  the  plaintiff  in  the  case 
at  bar  claims  that  be  did.  In  Mounter  v. 
N.  Y.  C.  &  H.  R.  R.  Co.,  175  N.  T.  281,  67 
N.  B.  569,  62  L.  R.  A.  357,  96  Am.  St  Rep, 
619,  and  in  Crowley  v.  Fitchburg  &  L.  St 
Ry.  Co.,  186  Mass.  279,  70  N.  B.  56,  tbe  pas- 
senger bad  no  ticket  at  all.  In  Western 
Maryland  R.  Co.  v.  Scbaun,  97  Md.  563,  55 
Atl.  701,  tbe  paasenger  had  an  invalid  ticket, 
and  in  McObee  &  Fink,  Rec'rs,  etc.,  v.  Rey- 
nolds, 117  Ala.  413,  23  South.  68,  the  ticket 
offered  was  void  on  its  face.  In  Hnfford  v. 
Grand  Rapids  &  Indiana  Ry.  Co.,  53  Mich. 
118,  18  N.  W.  680,  in  the  <«)Inlon,  by  Chief 
Justice  Cooley,  it  is  said:  "If  the  coi^uc^or. 
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who  wu  manager  of  the  train,  informed  blm 
that  for  any  reason  the  ticket  was  one  he 
could  not  receive,  a  contest  with  him  over  it 
mnst  generally  be  very  profitless,  and  there- 
fore nnadTlsablew  But  we  are  all  of  the  opin- 
ion that.  If  the  plalntUTs  ticket  was  appar- 
ently good,  he  bad  a  tlgbt  to  refuse  to  leave 
the  car." 

We  have  no  doubt  that  this  Is  generally 
understood  to  be  the  law.  It  would  be  as 
reasonable  to  require  the  company  to  carry 
a  man  who  refuses  to  pay  bis  fare  and  sue 
blm  tor  it  afterwards  as  it  would  be  to  re- 
quire a  man  who  presents  the  proper  evi- 
dence that  be  has  paid  bis  fare  to  pay  It 
again  and  resort  to  his  action  of  contract 
to  recover  it  If  the  passenger  is  entitled 
to  bis  transportation,  and  presents  to  the 
conductor  the  evidence  of  his  right  which 
the  company  has  establlBhed  for  that  pur- 
pose, he  may  lawfully  resist  expulsion  and 
recover  in  a  suitable  action  against  tbe  com- 
pany for  damage  caused  by  tbe  violence  of 
Its  servant  In  Atchison,  etc.,  R.  B.  Co.  v. 
Dlckerson,  4  Kan.  App.  845,  S54,  46  Pac 
975,  978;  the  court  treated  a  similar  argu- 
m«it  to  the  one  here  presented,  as  follows: 
"It  is  also  contended  that  DIckerson  could 
have  escaped  the  humiliation  and  Indignity 
by  paying  the  excess,  and  then  his  measure 
of  damages  would  be  10  cents;  that  be  had 
no  right  to  aggravate  tbe  damages  by  not 
complying  with  the  demand  of  tbe  conduct- 
or. We  are  not  partial  to  a  rule  that  would 
require  a  person  to  submit  to  an  extortion  for 
the  purpose  of  relieving  the  extortioner  from 
the  natural  consequences  of  bis  acts."  In 
Jeffersonvllle  R.  Co.  v.  Rogers,  28  Ind.  1, 
6,  92  Am.  Dea  276,  the  court  say:  "It  is 
argued  that  tbe  utmost  damages  recoverable 
was  the  difference  between  the  two  rates  of 
fare,  15  cents,  by  paying  which  all  other  in- 
convenience and  damage  would  have  been 
avoided.  But  no  man  is  bound  to  submit  to 
even  a  trifling  extortion.  If  he  had  a  right 
to  be  carried  for  the  sum  tendered  to  the 
conductor,  then  the  expulsion  was  purely 
wrongful,  and  for  the  consequences  thereof 
the  defendant  was  liable  The  plaintiff  was 
under  no  obligation  to  purchase  even  for  a 
trifle  tbe  right  which  was  already  bis  own. 
This  principle  is  elementary."  In  N.  Y., 
Lake  Erie,  etc.,  R.  Co.  v.  Winter's  Adm'r, 
143  U.  B.  60,  78,  2  Sup.  Ct  356,  36  L.  Ed.  71, 
It  is  held  that,  where  a  party  is  rightfully  on 
a  car  or  train  as  a  passenger,  he  has  a  right 
to  refuse  to  be  ejected  from  it  and  to  make 
sufficient  resistance  to  being  put  off  to  de- 
note that  he  was  being  removed  by  compul- 
sion and  against  his  will;  and  the  fact  that 
under  such  circumstances  be  was  put  off  the 
car  or  train  is  of  itself  a  good  cause  of  ac- 
tion against  the  company.  Irrespective  of  any 
physical  Injury  which  be  may  have  received. 
See,  also,  Mnrdock  v.  Boston  &  Albany  R. 
Co.,  137  Mass.  293,  60  Am.  Rep.  307,  and  New 
Jersey  Steamboat  Co.  v.  Brockett,  121  TJ. 
S.  637,  7  Sup.  Ct  1089,  80  L.  Ed.  1049. 


2.  The  next  contention  Is  that  the  statute 
requiring  the  defendant  corporation  to  give 
transfers  between  its  lines  does  not  in 
terms  require  a  transfer,  such  as  the  plain- 
tiff had,  to  be  accepted  on  tbe  car  on  which 
he  offered  it  and  that  therefore  a  rule 
of  the  company  maldng  such  a  transfer 
valid  is  of  no  effect  The  insutaciency  of 
this  argument  is  apparent  Tbe  statute, 
while  requiring  certain  accommodations 
from  tbe  comiMUoy,  did  not  forbid  it  to 
grant  more  ample  ones  to  the  public.  If  the 
transfer  offered  by  the  plaintiff  was  good  for 
passage  upon  the  car  where  he  offered  it, 
according  to  the  rule  and  practice  of  tbe  de- 
fendant it  is  immaterial,  as  ruled  by  tbe 
court  below,  whether  the  statute  had  com- 
pelled it  to  enact  such  a  rule  and  establish 
such  a  practice.  Its  obllgatlmi  to  the  pub- 
lic had  been  established  by  Its  own  course  of 
dealing,  and  so  bad  become  binding  upon  it 
by  its  voluntary  act,  whether  It  exceeded 
the  requirement  of  the  statute  or  not  Tbe 
statute  Imposed  upon  the  defendant  the  duty 
of  giving  transfers.  The  plaintiff  had  paid 
for  passage  along  Brook  street  to  Water- 
man, and  thence  along  Waterman  by  either 
line  passing  that  comer  going  east  The  com- 
pany had  adopted  a  certain  voucher  to  be 
presented  to  its  conductors  by  a  passenger, 
like  tbe  plaintiff,  who  claimed  tbe  rigbt  to 
ride  on  the  Butler  avenue  line  by  transfer 
from  another  car.  The  company  was  there- 
fore bound  to  see  that  its  conductor  accepted 
and  honored  the  voucher  which  it  had  provid- 
ed for  that  purpose.  The  language  or  marks 
on  tbe  transfer  card  were  nothing  to  the 
plaintiff  so  long  as  it  was  the  card  which 
the  def aidant's  rule  made  good  for  blm  to- 
show  on  tbe  car  to  which  be  transferred. 

In  order  to  understand  tbe  evidence  in  the 
case,  it  is  necessary  to  know  that  Waterman 
and  Angell  streets  between  Prospect  street 
and  Wayland  avenue  nm  east  and  west  sub- 
stantially parallel  to  each  other,  Angell  street 
lying  to  the  north  of  Waterman;  and  that 
Brook  street  runs  north  and  south,  crossing 
Angell  street  at  right  angles.  At  the  time  to 
which  the  case  relates  the  Dyer  avenue  Une, 
after  crossing  Brook  street  ran  easterly  on 
Waterman  street  to  Wayland  avenue,  thence 
nortberly  to  Angell  street  thence  easterly  to 
Butler  avenue,  thence  northerly  to  Black- 
stone  boulevard,  and  along  Blackstooe  boule- 
vard to  the  entrance  of  Swan  Point  Cemetery. 
The  Blmgrove  avenue  Une  ran  over  the  same  ' 
route  to  Angell  street  thence  westerly  on 
Angell  street  to  Blmgrove  avenue,  and  thence 
nortberly  aa  Blmgrove  avenue  to  Ite  termina- 
tion. About  half  past  6  p.  m.,  June  14,  1905, 
the  plaintiff,  who  wished  to  go  from  his  place 
of  business  on  Brook  street  to  bis  home  on 
Blmgrove  avenue,  boarded  a  Brook  street  car 
going  north  on  Brook  street  He  paid  his 
fare,  and  asked  for  and  received  a  transfer 
to  tbe  Blmgrove  avenue  line.  When  he 
reached  tbe  corner  of  Waterman  street  and 
Brook,  the  Blmgrove  avenue  car  had  passed 
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by,  and  he  boarded  th«  next  car  going  Must 
on  Waterman  street,  wblch  was  a  Dyer  ave- 
nue aM  Swan  Point  car.  When  the  plain- 
tiff's fare  was  demanded  by  the  conductor, 
he  tendered  the  said  transfer,  which  the 
conductor  refused  to  accept,  upon  the  ground 
tiiat  it  was  not  good  upon  that  line.  After 
some  conversation.  In  which  the  plaintiff  In- 
formed the  conductor  that  he  bad  been  aa- 
sared  by  Mr.  Potter,  the  general  superintend- 
ent <>f  transportation,  that  such  transfers 
were  good  on  that  line,  and  In  which  he  re- 
quested the  conductor  to  take  from  bis  pocket 
the  printed  regulations  of  the  company,  which 
directed  him  to  receive  such  transfers  upon 
that  line,  the  conductor  persisted  In  refusing 
the  transfer.  Insisted  that  the  plaintiff  must 
pay  his  fare,  or  he  would  put  him  off  the 
car;  and  thereupon,  the  plaintiff  refusing  to 
pay  his  fare,  the  conductor  stopped  the  car, 
and  with  the  assistance  of  the  motorman  re- 
moved the  plaintiff  from  the  car,  using  such 
force  as  was  necessary.  There  was  no  con* 
tradlctlon  of  this  evidence,  the  defendant 
calling  no  witnesses.  The  plaintiff  accepted 
the  burden  of  showing  that  the  transfer 
which  he  offered  was  valid.  To  prove  this 
he  Introduced  a  rule  of  the  company  for  the 
guidance  of  its  conductors,  as  follows :  "Dy- 
er Avenue  and  Butler  Avenue  Line.  On  east 
bound  trips  conductors  will  honor  transfers 
punched  for  Butler  Ave.,  Elmgrove  Ave.,  or 
Red  Bridge,  B.,  In  accordance  with  the  gen- 
eral rules  and  time  limit,  telling  the  passen- 
gers how  far  you  go  on  Angell  street"  It 
appeared  also  In  evidence  that,  some  time 
previous  to  the  occurrences  to  which  this 
action  relates,  a  change  had  been  made  in 
the  direction  In  which  these  lines  of  cars 
were  run  on  Waterman  and  Angell  streets. 
When  this  rule  was  printed,  it  was  the  cus-, 
torn  for  the  Dyer  avenue,  Elmgrove  avenue, 
and  Red  Bridge  lines  of  cars  to  run  easterly 
on  Angell  street  and  to  return  westerly  on 
'  Waterman  street,  instead  of  running  easterly 
on  Waterman  street  and  returning  westerly 
on  Angell  street,  as  they  did  at  the  time  In 
question.  It  was  seriously  urged  that  this 
rule  could  have  no  application  to  the  state 
-of  affairs  existing  after  the  change  of  direc- 
tion, although  the  testimony  was  overwhelm- 
ing that  the  rule  still  continued  in  force  and 
operation,  simply  making  the  transfer  point 
from  Brook  street  the  corner  of  Waterman 
street,  instead  of  the  comer  of  Angell  street, 
and  reversing  the  change  to  passengers  chang- 
ing to  Brook  street  The  new  point  of  inter- 
section became,  of  necessity,  the  point  of 
transfer,  and  the  rule  applied  as  before. 

In  further  support  of  the  validity  of  bis 
transfer,  the  plaintiff  testified  that  on  two 
occasions  previous  to  the  14th  day  of  June, 
1906,  the  last  time  some  six  or  eight  weeks 
before  that  date,  the  Dyer  avenue  conductor 
had  refused  to  accept  from  the  plaintiff  a 
transfer  from  the  Brook  street  line  to  the 
Blmgirave  avenue  line;  that  on  each  occasion 
the  plaintiff  had  paid  his  fare  and  reported 


the  drcumstanoea  to  Albert  H.  Potter,  who 
was  then  the  superintendent  of  transporta- 
^tlon  of  the  defendant  company,  and  who  liad 
charge  of  all  conductors  and  motormen  and 
Issued  all  instructions  and  rales  of  govern- 
ment for  the  lines  of  the  company;  that  on 
these  occasions  his  fare  was  tefonded,  and  he 
was  told  by  Mr.  Potter  that,  under  the  rules 
of  the  company,  an  Elmgrove  avenne  transfer 
from  Brook  street  was  good  on  a  Dyer  ave- 
nue car.  This  evidence  was  corroborated  by 
Mr.  Potter,  who  was  called  by  the  plalntllZ, 
and  also  by  Roscoe  E.  Anderson,  chief  clerk 
of  the  transportation  department  of  the  de- 
fendant who  also  assented  to  the  existence 
and  application  of  the  general  rule  quoted 
above.  The  objections  which  are  made  and 
urged  to  the  admission  of  evidence  during  the 
trial,  and  the  objection  to  the  charge,  relate 
to  this  testimony.  They  are  not  strenuously 
relied  upon  before  us,  and  an  exhaustive  ex- 
amination of  the  specific  objections  does  not 
show  us  that  any  substantial  error  was  com- 
mitted in  the  admission  of  the  questions  to 
which  they  relate,  or  in  the  comments  there- 
on In  the  charge. 

3.  The  final  ground  of  exception  is  that 
the  damages  assessed  were  excessive.  Con- 
sidering all  the  facts  of  the  case,  we  do  not 
think  so.  The  plaintiff  had  submitted  to  the 
Impositions  practiced  upon  him  by  the  serv- 
ants of  the  defendant  until  forbearance  had 
ceased  to  be  a  virtue.  In  each  preceding  case 
he  had  been  assured  by  the  managing  officers 
of  the  road  that  he  was  right  in  his  demands, 
and  that  the  rule  which  he  was  informed 
was  in  operation  should  be  observed.  Noth- 
ing less  than  substantial  damages  would  seem 
likely  to  compel  the  company  to  see  that  its 
regulations  should  be  obeyed  by  its  servants. 
The  plaintiff's  counsel  has  cited  a  number  of 
cases  in  Which  larger  verdicts  have  been  sus- 
tained In  no  more  aggravated  cases.  Among 
them  are  Finch  v.  No.  Pac.  R.  Co.,  47  Minn. 
36,  49  N.  W.  329;  Chicago,  etc.,  R.  Co.  V. 
Holdridge,  118  Ind.  281,  20  N.  E.  837;  Hard- 
enbergh  v.  St  Paul,  etc.,  Ry.  Co.,  41  Minn. 
200,  42  N.  W.  933;  Lake  Shore,  etc,  R.  Co., 
V.  Teed,  14  Ohio  Cir.  Ct.  355,  6  O.  a  D.  339. 

Our  conclusion,  upon  the  whole  case,  Is 
that  the  exceptions  must  be  overruled,  and 
the  cause  remanded  to  the  superior  court 
for  judgment  on  the  verdict,  and  it  Is  80 
ordered. 

On  Rehearing. 

PER  CURIAM.  The  opinion  of  Judge 
Brayton  in  Hagan  v.  Prov.  &  Wor.  R.  R.  Co., 
8  R.  I.  88,  62  Am.  Dec.  377,  approved  in  Sta- 
ples V.  Schmid,  18  R.  I.  232,  26  Atl.  193,  19  L. 
R.  A.  824,  and  in  Vogel  v.  McAuKffe,  18  Bt  I. 
796,  81  Atl.  1,  holds  that  punitive  damages 
are  not  allowable  in  a  suit  based  on  the  ton 
of  a  servant,  unless  the  principal  participates 
in  or  approves  the  servant's  act  In  the  case 
at  bar,  the  offense  had  been  twice  before 
threatened  by  servants  of  the  defendant,  and 
the  plaintiff  bad  notlfled  the  d^endant,ef 
LJigitized  byVjtJOyTC: 
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these  occnrrence&  The  final  assault,  tor 
which  this  action  was  brought,  may  well  be 
considered  as  growing  ont  of  the  defendant's 
neglect  to  take  measures  to  Insure  the  observ- 
ance of  Its  rale  after  warning  that  It  had 
been  repeatedly  disregarded.  We  cannot  say 
that.  In  these  clrcomstances,  the  jury  erred 
in  making  the  damages  sufficioitly  large  to 
punish  the  principal  for  this  neglect. 
The  petition  for  reargument  Is  denied. 


(M  B.  L  US) 

WILUAMS  ▼.  SMITH. 

(Supreme  Conrt  of   Rhode   Island.     Dea   81, 
1906.) 

1.  Gcabdiah  asd  Wabd— Action  on  Behai.t 
OP  Wabd. 

An  action  on  behalf  of  an  adult  who  is 
under  guardianship  must  l>e  commenced  in  the 
name  of  the  ward  oy  the  guardian. 

lEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
▼oL  25,  Guardian  and  Ward,  i  434.] 

2.  Action— OoKDmow  Psscedent— CananAii 
Pbosbcution. 

By  the  express  provisions  of  Gen.  Laws 
1886,  c.  233,  i  16,  a  criminal  prosecution  was 
a  condition  precedent  to  an  action  for  damages 
arising  from  any  act  constituting  a  crime. 

Exceptions  from   Superior  Court. 

Action  by  Hope  T.  Williams  by  James  N. 
Smith,  her  guardian,  against  Clarence  A. 
Snalth.  Heard  on  exertions  of  defendant 
after  denial  of  a  petition  for  a  new  trial. 
Case  remanded  to  the  superior  court,  with 
directions  to  enter  judgment  for  defendant 

Argued  before  DOUGLAS,  C.  J.,  and  DU- 
BOIS, BL0D6ETT,  JOHNSON,  and  PARK- 
HURST,  JJ. 

Irving  Champlin  and  James  Harris,  for 
plaintiff.  Marquis  D.  L  Mowry  and  Louis 
L.  Angell,  for  defendant. 

PER  CURIAM.  There  is  no  ground  on 
which  the  jury  could  have  found  for  the 
plalntlfT  upon  the  evidence  in  this  case,  ex- 
cept that  the  defendant  embezzled  the  money 
of  the  plalntitC.  It  must  have  been  found 
either  that  the  defendant  was  party  tb  a 
scheme  by  which  the  plaintiff  was  Induced  to 
sign  orders  In  his  favor.  Intending  to  ap- 
propriate the  proceeds  to  his  own  use,  or 
that,  being  intrusted  as  her  agent  to  procure 
money  from  various  banks  and  deliver  the 
same  to  her,  he  feloniously  appropriated  the 
same. 

The  statute  in  force  at  the  time  the  cause 
of  action  accrued  (Gen.  Laws  1896,  c.  233,  S 
16)  required  a  criminal  prosecution  to  be 
commenced  in  such  a  case  before  a  civil 
acQon  could  be  brought;  and,  as  no  such 
criminal  complaint  preceded  the  commence- 
ment of  this  action,  the  verdict  cannot  stand. 
As  the  case  may  be  brought  again  after 
criminal  complaint  is  made,  we  may  say  that 
the  commencement  of  the  writ  and  of  the 
declaration  are  in  proper  form,  as  held  in 
Hamilton  v.  Colwell,  10  R.  L  39. 

The  other  exertions  need  not  be  consider- 


ed, as  they  apply  only  to  procedure  In  the 
present  case. 

The  case  Is  remanded  ix>  the  superior  conrt, 
with  direction  to  enter  judgment  for  the  de- 
fendant as  of  nonsuit. 


<tt  B.  I.  IM) 

KBNYON  et  al.  v.  FIDLBB. 

(Supreme  Court  of  Rhode  Island.    Feb.  1,  1907.) 

Landlobd  and  Tenant— Recovebt  op  Pos- 
session —  Actions  —  Deci<akation— Vabi- 
ancb. 

A  declaration,  in  trespass  and  ejectment, 
to  recover  a  tenement  held  by  defendant  as 
tenant  at  will,  alleged  ouster  on  April  27th, 
but  the  evidence  showed  that  notice  was  given, 
to  quit  on  that  date,  which  made  defendant 
a  trespasser  on  the  following  day.  Held,  that 
the  variance  was  material. 

Exceptions  from  Superior  Court  Provi- 
dence County. 

Action  by  LydIa  L.  Kenyon  and  others 
against  Jennie  L.  Fidler  A  verdict  was 
directed  for  plaintiffs,  and  defendant  brings 
exceptions.    Reversed  and  remanded. 

Argued  before  DOUGLAS,  C.  J.,  and  DU- 
BOIS, BLOD6BTT,  JOHNSON,  and  PARK- 
HURST,  JJ. 

Walter  B.  Dixon  and  Benj.  W.  Grim,  for 
plaintiff.    John  W.  Sweeney,  for  defendants. 

PER  CURIAM.  This  is  an  action  of  tres- 
pass and  ejectment  for  the  recovery  of  a 
tenement  held  by  the  defendant  as  tenant  at 
will  of  the  plaintiffs.  Due  notice  was  given 
to  qnit  the  tenement  on  April  27,  1906,  and 
the  defendant  therefore  became  a  trespasser 
on  April  28th.  The  declaration  in  each  of 
three  counts  alleges  the  ouster  on  the  27th. 
The  defendant  relying  upon  the  variance, 
submitted  no  evidence,  and  the  court  directed 
a  verdict  for  the  plaintiffs. 

We  think  the  correct  rule  of  pleading  in 
such  case  is  laid  down  in  7  EiUcy.  Pi.  &  Prac. 
837,  whei-e  it  is  said:  "The  exact  date  of  the 
occurrence  of  such  ouster  need  not  tte  stat- 
ed, provided  It  be  laid  subsequent  to  the 
accrual  of  the  plaintiff's  title  and  before  the 
commencement  of  the  suit"  In  this  case  on 
the  27th  the  plaintiffs'  right  to  possession 
had  not  accrued,  inasmuch  as  the  notice  had 
not  expired  until  the  day  was  finished,  and 
the  case  as  set  forth  was  not  proven. 

The  cause  is  remanded  to  the  superior 
court  for  a  new  trial,  and  the  plaintiffs  will 
be  permitted  to  amend  the  declaration  by 
substituting  the  28th  day  of  April,  1906,  for 
the  27th,  in  each  count. 


OS  H.  L  167) 
HARTLEY  v.  RHODE  ISLAND  CO. 
(Supreme  Conrt  of  Rhode  Island.    Feb.  6, 1907.) 
Exceptions,  Bnx  oi>— Aixowanob— Toa. 

Court  &  Practice  Act  1905.  {  494,  declares 
that,  if  the  justice  who  presided  at  the  trial 
shall,  for  20  days  after  a  bill  of  exception  has 
been  filed,  fail  to  act  on  or  return  the  same, 
or  shall  disallow,  alter,  or  refuse  to  allow  the 
same,  and  either  party  is  aggrieved  thereby,  the^ 
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truth  of  the  exceptions  may  he  established  be- 
fore the  Supreme  Court  on  petition  filed  within 
30  days  after  fiUnK  of  the  bill  of  exceptions  in 
the  superior  court,  etc.  Beld,  that  such  section 
fdiould  be  strictly  construed,  and  that,  where  a 
bill  was  not  allowed  by  the  presidini;  justice 
within  20  days  after  It  had  been  filed  in  the 
clerk's  office,  he  had  no  further  jurisdiction  over 
the  same,  and.  in  the  absence  of  a  petition  to 
establish  the  truth  thereof  in  the  Supreme  Court 
within  30  days,  the  bill  became  functus  ofiBcia 
TEM.  Note.— For  cases  in  point,  see  Cent  Dix. 
vol.  21.  Exceptions,  Bill  of,  i  91.] 

Exceptions  from  Superior  Court,  Proyi- 
dence  Oounty, 

Action  by  Oertmde  Hartley  against  the 
Bhode  Island  Company  for  negligence.  On 
motion  to  dismiss  defendant's  bill  of  excep- 
tions.   Granted. 

Argned  before  DOUGLAS,  a  J.,  and  DU- 
BOIS. BLODGBTT,  JOHNSON,  and  PABK- 
HUR8T,  JJ. 

John  W.  Hogan  and  Philip  S.  Knaner,  for 
plaintiff.  Henry  W.  Hayes  and  Frank  T. 
Daston,  for  defendant 

DOUGLAS,  C  J.  This  is  a  motion  to  dis- 
miss a  bill  of  exceptions  presented  to  this 
conrt  on  the  ground  that  the  bill  and  tran- 
script have  never  been  duly  allowed,  nor  the 
truth  of  the  exceptions  duly  established; 
the  bill  having  been  filed  in  the  superior 
court  September  24,  1906,  and  signed  by  the 
Judge  November  10,  1906. 

The  privilege  of  review  by  a  bill  of  ex- 
ceptions Is  given  by  Court  &  Practice  Act 
1905,  {{  490  to  497,  and,  as  we  said  of  peti- 
tions for  new  trials,  in  Haggelund  v.  Oakdale 
Mfg.  Co.,  26  E.  I.  520,  523,  60  Atl.  106,  is 
contingent  upon  a  diligent  observance  of  the 
conditions  Imposed.  The  following  are  the 
provisions  of  the  court  and  practice  act  on 
this  subject: 

"Sec.  492.  The  clerk.  Immediately  upon  the 
filing  of  a  bill  of  exceptions,  shall  present  the 
same,  with  the  transcript,  if  any,  to  the  Jus- 
tice who  presided  at  the  trial;  and  If  upon 
examination  thereof,  after  hearing  the  par- 
ties, he  shall  find  the  exceptions,  evidence,  rul- 
ings, instruction,  and  findings  correctly  stat- 
ed, be  shall  allow  them.  In  all  cases  the  ex- 
ceptions and  transcript  shall  be  restored  by 
the  Justice  to  the  files  of  the  clerk,  with  a 
certificate,  signed  by  bim,  of  his  action  there- 
on. 

"Sec.  493.  Upon  a  bill  of  exceptions  being 
allowed  and  restored  to  the  files,  the  clerk 
of  the  superior  court  shall  forthwith  certify 
and  transmit  the  papers  in  the  cause  to  the 
clerk  of  the  Supreme  Court 

"Sec.  494.  If  the  Justice  who  presided  at 
the  trial  shall,  for  a  period  of  twenty  days 
after  a  bill  of  exceptions  has  been  filed,  fall 
to  act  upon  or  return  the  same,  or  shall  dis- 
allow, alter,  or  refuse  to  alter  the  same,  and 
either  party  is  aggrieved  thereby,  the  truth 
of  the  exceptions  may  be  established  before 
the  supreme  court  upon  petition  stating  the 
facts,  filed  within  thirty  days  after  the  filing 
of  the  bill  Of  exceptions  in  the  superior  court; 


and  thereupon  the  truth  of  the  exceptions 
being  established  In  such  maimer  as  the 
court  shall  by  rule  prescribe,  they  shall  be 
heard  and  the  same  proceedings  taken  as  if 
the  exceptions  had  been  duly  allowed  and 
filed.  And  upon  such  petition  being  filed,  the 
supreme  court  may  order  the  cl4rk  of  the 
superior  conrt  to  certify  and  transmit  to  the 
clerk  of  the  supreme  court  the  papers  In  the 
cause." 

The  statute  thus  gives  the  Justice  who  pre- 
sided at  the  trial  20  days  within  which  to 
consider  and  act  upon  the  exceptions.  If  his 
action  within  that  time  aggrieves  either  par- 
ty, such  party,  wlthhoi  30  days  from  the  time 
the  bill  was  filed,  may  apply  by  petition  to 
this  court  to  establish  the  exceptions  as  he 
conceives  the  truth  to  be.  If  the  Justice  neg- 
lects to  act  at  ail  with  In  the  20  days,  the 
party  who  is  aggrieved  by  his  Inaction  may 
apply  to  this  court  within  the,  30  days.  The 
manifest  intent  of  the  act  is  to  deprive  the 
Justice  who  presided  at  the  trial  of  any  Ju- 
risdiction in  the  matter  after  the  expiration 
of  the  20  days.  While  the  act  does  not  spe- 
cifically declare  this,  it  confers  upon  the  par- 
ties rights  which  are  inconsistent  with  an  ex- 
tension of  the  power  of  the  Justice  beyond  the 
20  days.  If  the  power  to  sign  exceptlona 
may  be  exercised  beyond  the  20  days,  It  may 
be  exercised  beyond  the  30  days,  and  so  the 
act  or  neglect  to  act  would  become  final,  and 
the  parties,  though  aggrieved,  would  be  pre- 
cluded from  any  remedy  by  petition  to  this 
court  The  two  provisions  must  be  read  to- 
gether, and,  if  80,  the  obvious  limitation  of 
time  must  be  set  to  the  Jurisdiction  of  the 
superior  court  Justice. 

The  counsel  for  defendant  asks  us  to  read 
into  the  statute  the  irord  "willfully"  before 
neglect;  but,  If  we  could  thus  amend  the 
law,  it  would  remove  the  objection  only  in 
one  contingency.  As  urged  by  plalntlflTs 
counsel:  If  the  superior  conrt  could  hold  a 
bill  of  exceptions  beyond  20  days  and  validly 
allow  It  then  it  could  hold  one  beyond  20  days 
and  validly  disallow  or  alter  It  If  held  beyond 
30  days  and  altered  or  disallowed,  the  except- 
ing party  would  have  no  remedy ;  If  held  be- 
yond SO  days  and  allowed  against  the  objec- 
tion of  the  opposing  party  whose  requested  al- 
terations were  refused,  then  such  opposing  par- 
ty would  have  no  remedy.  The  construction 
which  we  place  upon  this  statute  is  the  only 
one  consistent  with  its  apparent  plan  and  pur- 
pose. Stringent  directions  precede  the  sections 
quoted  for  giving  notice  of  intention  and  filing 
the  bill  of  exceptions.  Definite  periods  of 
time  are  limited  for  the  process,  In  which  the 
only  delay  allowed  Is  on  account  of  the  neces- 
sity of  procuring  the  transcript  of  evidence. 
After  the  bill  Is  filed,'  the  clerk  must  act  im- 
mediately. The  Justice  must  decide  within 
20  days,  and  application  to  this  court  as  a 
last  resort  must  be  made  witliln  30  days. 
The  whole  arrangement  is  designed  to  pro- 
mote diligence,  and  the  alternative  to  compli- 


R.  LI 


BAKSR  T.  TTLEB. 


4ince  is  Inevitably  a  losa  of  tb%  right  to  prose- 
cnte  the  exceptions. 

A  strict  construction  of  statutes  relating  to 
bins  of  exceptions  everywhere  prevallB.  Af t- 
•r  a  litigant  has  had  his  day  In  a  coorf  of 
general  Jurisdiction,  -with  all  the  presumptions 
which  exist  in  favor  of  the  decision  of  a 
jory  Instructed  by  an  educated  and  exper- 
loiced  Judge,  If  he  desires  a  review  of  the 
case  In  an  appellate  court,  he  most  apply  for 
It  In  the  time  and  manner  prescribed  by  the 
statQtes. 

As  tlie  defendant's  bill  of  excQ>tlon8  in 
this  case  was  not  allowed  by  the  Justice  who 
presided  at  the  trial  within  20  days  after 
It  was  filed  in  the  cleric's  office,  and  as  no 
petition  to  establlsb  the  truth  of  the  excep- 
tions was  filed  in  this  court  within  SO  days 
after  the  bill  was  flled  In  the  clerk's  ofiBce, 
we  cannot  entertain  it,  and  it  must  b%  dis- 
missed, and  the  cause  remanded  to  the  supe- 
rior court  for  Judgment  on  the  verdict. 


(ffi  R.  I.  US) 

BAKER   T.   TTLBR. 
(Saprame  Coart  of  Rhode  Island.    Feb.  1, 1907.) 

BXCEFTIOHB,  BUX  OT—TVIS  FOB  FUJNQ— EX- 
TENSION.   

Conrt  &  Practice  Act  1906.  i  4T3,  provides 
that,  when  any  person  is  SKgrieved  by  any  order 
or  Judgment  of  the  superior  court,  and  from  ac- 
cident, mistake,  or  unforeseen  cause  has  failed 
to  prosecute  a  bill  of  exceptions,  etc.,  the  Su- 
preme Court  may.  on  petition,  allow  an  appeal, 
etc.  Section  490  piovides  that  any  person  who 
bas  taken  exceptions  in  the  superior  court  may 
prosecute  a  bill  of  exceptions  by  pursuing  the 
procedure  pointed  out.  By  the  first  paraKrapb. 
the  party  is  required  to  file  a  notice  of  inten- 
tion to  prosecute  a  bill  of  exceptions,  together 
with  a  request  to  the  stenojfrapher  for  a  tran- 
aoipt  of  the  testimony.  The  second  paragraph 
provides  that,  within  such  time  as  the  court 
shall  fix,  not  later  tlian  60  days  after  filioK  the 
notice  of  intention  to  prosecute  a  bill  of  excep- 
tions, or  within  10  days  after  the  expiration  of 
such  extended  time  as  is  provided  by  section 
T2  for  filinx  a  transcript  of  the  evidence,  he 
diall  file  hit  bill  of  exceptions.  Section  71 
provides,  in  relation  to  stenographers,  that  the 
atenoKTapher  shall  make  a  transcript  on  written 
feqnesr  filed  with  the  clerk  by  either  party,  and 
when  completed,  and  within  the  time  limited 
Inr  the  conrt  for  filing  the  same,  but  not  later 
than  40  days  from  the  request,  except  as  pro- 
vided in  section  72,  shall  Immediately  deliver 
the  same.  By  section  72,  the  superior  court  is 
Riven  authority  to  grant  an  extension  of  the 
time  of  filing  a  transcript  beyond  the  60-day 
period.  Held,  that  where  the  application  of  a 
party  was  duly  made  to  the  court,  but  the  court, 
Instead  of  fixing  the  time  for  filing  the  bill  of 
exceptions  and  tlie  transcript  of  the  evidence,  or 
extending  the  time  for  filing  the  transcript, 
flUcd  ont  an  order  to  the  stenographer  to  de- 
liver the  transcript  oti  a  certain  day,  on  petitiop 
after  the  expiration  of  60  days  from  the  notice 
of  intention,  the  Supreme  Court,  under  section 
478.  would  order  the  judgment  set  aside  and 
nant  the  aggrieved  party  time  within  which  to 
file  his  bill  of  exceptions. 

Action  by  John  R  Baker  against  Thomas 
D.  l^ler.  Petition  by  defendant  for  reli^ 
aftw  Judgment.    Relief  granted. 

Argued  before  DOUGLAS,  C.  J.,  and  DU- 
BOIS, BLODGBTT,  JOHNSON,  and  PARK- 
nUBST,  JJ. 


Irving  ChampUn,   for  plaintiff.    Bdward. 
M.  Sullivan,  for  defendant 

DOUGLAS,  O.  J.  The  fallowing  facts  ap> 
pear  from  the  record  In  this  case:  June  6, 
1906,  the  plaintiff  recovered  a  verdict  Is 
the  superior  court  against  the  defendant  for 
$600.  June  11th  the  defendant  moved  for  a 
new  trial,  which  was  denied  July  2d.  July 
7th  the  defendant  filed  a  notice  of  his  int«i< 
tlon  to  prosecute  his  bill  of  receptions  and  a 
motion  to  the  court  to  fix  the  time  whereim 
be  should  file  his  bill  of  exceptions,  tran- 
script of  evidence,  etc.,  and  a  request  for  a 
transcript  of  tlie  evidence.  At  the  foot  of 
the  notice  and  motion,  whidi  were  tq^on  a 
printed  form,  is  the  foltowing  order;  the 
words  and  figures  Italicized  tietng  in  the  banA 
writing  of  the  Justice  of  the  superior  coortt 
who  presided  at  the  trial:  "Transcript  oli 
evidence,  eta,  to  be  made  and  delivered  bj 
stenographer  to  party  ordering  same  or  his 
attorney   of   record  on  or   before  Sept.  t$, 

A.  D.  1900.  Bill  of  exceptions  and  transcript 
of  evidence,  etc.,  to  be  filed  In  the  clerk's 
ofllce  on  or  before  A.  D.  190—.    W. 

B.  Tanner,  Justice  of  Superior  Court."  Oc- 
totjer  17th  the  plaintiff  moved  that  the  Judg- 
ment of  the  superior  court  be  entered  opon 
said  verdict,  and  Decemt>er  ISth  said  motion 
was  heard  and  Judgment  entered  as  of  June 
6th.  On  October  29th  the  defendant  flled  his 
alleged  bill  of  exceptions  to  the  decision  of 
Judge  Tanner  denying  the  defendant's  motion 
for  a  new  trial,  but  this  bill  was  never  allow- 
ed by  the  superior  court  or  established  In 
this  court.  On  December  ITth  the  defendant 
flled  his  exception  to  the  entry  of  Judgmrait 
and  his  notice  of  Intention  to  prosecute  bla 
bill  of  exceptions,  and  oa  the  same  day  be 
filed  In  the  superior  court  a  paper,  in  the 
form  of  a  bill  of  exceptions,  and  allowed  as 
such  by  the  Justice  who  ordered  the  entry 
of  Judgment,  setting  forth  the  travel  of  the 
case,  and  claiming  that  the  Judgment  was 
erroneously  entered. 

It  should  be  remarked,  in  the  first  place, 
that  a  bill  of  exceptions  does  not  lie  to  a 
Judgment  of  the  superior  court  The  review 
of  the  decision  or  verdict  on  exceptions  there- 
to, provided  by  the  statutes,  is  to  be  had 
before  Judgment  is  entered.  The  filing  of  no- 
tice of  a  bill  of  exceptions  stays  the  Jndg- 
ment  or  sentence  until  fnrther  order  of  the 
eourt.  It  Is  too  late  to  give  such  notice 
after  Judgment  is  entered  or  sentence  is 
pronounced.  But  the  case  stated  is  one  of  a 
Judgment  entered  erroneously,  or  which.  If 
duly  entered,  was  the  consequence  of  the  fail- 
ure of  the  party  aggrieved  by  the  verdict 
to  file  bis  bill  of  excepttons  from  omission 
of  the  conrt  to  fix  the  time  witliin  which 
he  shonld  file  it,  and  so  we  may  treat  the 
application  as  one  for  relief  imder  Court  A 
Practice  Act  1905,  {  473.  The  general  pro- 
cedure of  a  party,  who,  after  an  adverse 
verdict  and  an  adverse  decision  of  the  su- 
perior court  upon  his  motion  for 
Digitized  by 
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desires  to  prosecute  a  bill  of  exceptions  in 
this  conrt,  Is  prescribed  by  Oourt  &  Prac- 
tice Act  1905,  i  490,  which  refers  also  to  the 
provisions  of  sections  71  and  72.  Tlie  first 
paragraph  of  section  490  needs  no  construc- 
tion. It  prescribes  two  plain  steps:  first, 
to  file  notice  of  intention  to  prosecute  excep- 
tions ;  and,  secondly,  to  take  means  to  procure 
a  transcript  of  evidence  In  cases  where  that 
is  necessary.  The  second  paragraph  provides 
as  follows:  "Second.  Within  such  time  as 
the  court  shall  fix,  not  later  than  fifty  days 
after  filing  notice  of  Intention  to  prosecute  a 
bill  of  exceptions,  or  wltliin  ten  days  after 
the  expiration  of  such  extended  time  as  is 
provided  by  section  72  for  filing  a  transcript 
of  the  evidence,  he  shall  file  in  the  oflSce  of 
the  clerk  of  the  superior  court  liia  bill  of  ex- 
ceptions. *  *  *  If  exertions  shall  be 
founded  upon  evidence  and  rulings  thereon, 
or  upon  findings  or  decision  of  the  court, 
or  to  the  instructions  of  the  court  to  the  jury, 
or  to  a  decision  upon  a  motion  for  a  new  trial 
on  the  ground  that  the  verdict  Is  against  the 
evidence  or  the  weight  of  evidence  or  for 
newly  discovered  evidence,  he  shall  file  in 
the  office  of  the  clerk,  with  his  bill  of  excep- 
tions, a  transcript  of  the  evidence  and  the 
rulings  tbereon,  and  of  the  instructions  to  the 
jury,  or  so  much  thereof  as  may  be  neces- 
sary for  determination  of  the  exceptions." 

To  analyze  the  process,  it  is  this:  First, 
tbe  party  files  in  the  clerk's  office  bis  notice 
and  motion  and  request  for  the  transcript  of 
evidence.  Sections  71  and  490.  Next,  the 
court  in  answer  to  bis  motion  fixes  a  time, 
not  more  than  50  days  In  the  future,  at  which 
the  party  must  file  in  tbe  clerk's  office  his 
bill  and  transcript  Section  490.  By  section 
71  it  is  made  the  duty  of  the  stenographer 
to  deliver  the  transcript  to  the  party  or  his 
attorney  within  tbe  time  fixed  for  the  party 
to  file  it,  but  in  no  case  later  than  40  days 
from  tbe  filing  of  the  request.  No  act  of 
tbe  court  is  required  to  direct  the  stMiog- 
rapher.  The  statute  defines  his  duty  when 
the  court  has  fixed  the  time  within  which 
the  party  must  act  This  Is  the  ordinary  and 
normal  course  of  procedure  contemplated  by 
the  statute,  and  there  is  no  provision  in  any 
case  by  which  the  court  can  directly  extend 
the  time  for  filing  the  bill  of  exceptions  be- 
yond 50  days  from  the  date  of  the  notice.  It 
may,  however,  often  be  impossible  to  procure 
tbe  transcript  for  filing  within  the  50  days 
or  tbe  period  fixed,  and  section  72  is  designed 
to  remedy  this  difficulty.  It  gives  the  court 
tbe  power,  for  cause,  to  grant  an  extension 
of  time  for  filing  the  transcript  beyond  the 
time  originally  fixed. 

When  an  extension  of  time  for  filing  the 
transcript  Is  given,  the  statute  again,  without 
action  bj  tbe  court,  fixes  the  time  for  filing 
the  bill  of  exceptions  within  10  days  from 
'  the  expiration  of  the  extended  time  to  file 
the  transcript  In  tbe  case  at  bar,  the  ap- 
plication of  tbe  party  was  duly  made  to  tbe 
oourt,  and  thereupon  the  court  instead  of 


fixing  tbe  time  for  filing  the  bill  of  exceptions 
and  the  transcript  of  evidence,  or  extending 
the  time  for  filing  the  transcript,  which  would 
have  automatically  fixed  the.  time  for  filing 
the  bill  of  exceptions,  filled  out  an  order 
to  stenographer  to  deliver  the  transcript  to 
the  party  at  a  certain  day.  This  order  is 
not  the  order  required  by  tbe  statute,  and  is 
not  a  performance  of  tbe  duty  which  the 
statute  imposes  upon  the  court  The  time 
within  which  the  defendant  may  file  his  bill 
of  exceptions  has  never  been  fixed,  and,  as 
more  than  50  days  have  elapsed  since  his 
notice,  it  cannot  now  be  fixed  by  tbe  superior 
court 

It  is  urged  on  belialf  of  the  plaintiff  that 
the  statute  Imposes  upon  tbe  moving  party. 
In  this  case  the  defendant  the  duty  not  only 
of  filing  bis  notice  and  motion,  but  also  of 
seeing  that  the  motion  is  granted.  We  think 
he  is  charged  with  tbe  responsibility  of 
calling  his  motion  to  the  attention  of  the 
court  but  we  do  not  see  bow  be  can  force 
the  court  to  act  In  this  case  the  justice 
took  the  matter  into  bis  own  nands  after 
it  was  presented  to  bim,  and  himself  filled  tbe 
blanks  in  the  form.  Doubtless  by  Inadvert- 
ence he  filled  In  the  unnecessary  order  and 
neglected  to  fill  tbe  one  required  by  the  stat- 
nte.  It  may  have  been  carelessness  on  tbe 
part  of  defendant's  counsel  not  to  have  dis- 
covered the  error ;  but  the  mistake  was  orig- 
inally the  act  of  the  court  and  the  printed 
form,  furnished  by  tbe  clerk's  office,  was 
itself  misleading. 

In  view  of  ail  the  circumstances,  we  think 
the  case  Is  one  which  justice  demands  should 
be  reviewed,  and  it  Is  therefore  ordered  that 
the  judgment  entered  December  16,  1906, 
be  set  aside,  on  condition  that  the  defendant 
within  10  days,  shall  file  his  bill  of  excep- 
tions and  transcript  of  evidence,  etc.,  in  the 
clerk's  office  of  the  superior  court  give  due 
notice  thereof  as  prescribed  by  rule  32,  and 
prosecute  his  excqttions  according  to  law. 


(»  R.  I.  UO) 
STATU  r.  SHBEHAN. 

(Supreme  Court  of  Rhode  Island.    Feb.  18, 
1907.) 

1.  Fisn— Statutoht  Provisions— Lobsters. 

Const,  art  1,  {  10,  provides  that  in  all 
criminal  proaecutioni  the  accused  shall  enjoy 
the  ristht  to  a  speedy  and  public  trial  by  an  im- 
partial jury,  shall  be  confronted  with  the  wit- 
nesses afralnst  him,  and  shall  have  compulsory 
process  for  obtaininx  witnesses.  Section  14  pro- 
vides that  every  man  shall  be  presumed  inno- 
cent until  pronounced  EQiity  by  law.  Bcld,  that 
Pub.  Laws  1902,  p.  30,  c.  069,  providing  for 
the  punishment  of  persons  havinx  short  lobsters 
in  their  possession,  and  that  the  possession  of 
aoT  such  lobster  shall  be  prima  facie  evidence  to 
convict  is  not  in  conffict  with  those  sections 
of  the  Constitution. 

2.  IKDICTUENT  Ann  iNFOmCATIOir— GOHFLAIKT 

—Motion  to  Dismiss— Time. 

A  motion  to  dismiss  a  criminal  complaint, 
on  the  eround  that  complainant  lias  not  given 
security  for  costs,  and  was  not  an  officer  au- 
thorized by  law  to  bring  such  complaint  comes 
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too  late,  tf  not  mAde  before  defendant  pleads  in 

bar. 

8.  Fisn— Cktvihai.  Pboseoution— Bvidercx. 

In  a  prosecution  for  having  short  lobsters 
in  his  possession,  evidence  that  on  previous  oc- 
casions defendant  had  in  his  possession  lobsters 
of  lavrful  size  is  incompetent. 
4.  Same— iNaTBuonoNS— KNOWUEoaB  or  Or- 

FENSE. 

An  instruction  after  defendant  had  intro- 
daced  evidence  ezplaininK  his  possession,  that  if 
defendant,  knowing  that  he  had  lobsters  in  his 
possession,  and  having  full  opportunity  to  ex- 
amine them,  neelected  to  inform  himself  that 
they  were  under  lexal  size,  he  miRht  be  found 
guilty,  is  correct  without  chariong  that  if  he 
can  explain  the  possession,  and  did  not  know 
he  had  short  lobsters  in  his  possession,  he  is 
not  f^ty. 
6.  CBiinNAi,  Law— AfpejlI.— InsTBUCnoRB— 

EXCEFTIONB. 

An  exception  in  a  criminal  prosecntion  to 
the  charge  as  a  whole  cannot  be  considered  on 
appeal. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
TOl.  15,  Criminal  Law,  |  2671.1 

Appeal  from   Superior  Court 

Patrick  Sbeehan  was  convicted  of  having 
short  lobsters  In  his  posseaslon,  and  appeals. 
AfflrmedL 

Argued  before  DOUGLAS,  O.  J.,  and  DU- 
BOIS, BLODGETT,  JOHNSON,  and  PARK- 
HURST,  JJ. 

Clark  BuFdlck,  for  appellant  James  C. 
Collins,  Jr.,  ABst  Atty.  Gen.,  for  the  State. 

DOUGLAS,  0.  J.  •  This  Is  a  complaint 
charging  the  defendant  with  baving  had  in 
his  possession  76  short  lobsters,  in  violation 
of  Pub.  Laws  1902,  p.  86,  c.  969.  After  being 
found  guilty  in  the  district  court  on  his  plea 
of  not  guilty,  the  defendant  appealed  to  the 
superior  court  where  the  Jury  found  him 
guilty  of  having  bad  60  short  lobsters  In 
his  possession.  Before  sentence  he  moved  to 
dismiss  the  complaint,  on  the  ground  that 
the  provlBlons  of  chapter  969  are  void,  being 
contrary  to  article  1,  §8  10,  14,  of  the  Con- 
stitution of  Rhode  Island.  During  the  prog- 
ress of  the  trial  several  exceptions  were 
taken,  which  are  now  brought  to  this  court 
in  a  bill  of  exceptions.  The  constitutional 
question  and  the  bill  of  exceptions  were 
tried  together,  and  are  now  before  us  for 
consideration. 

The  constitutional  question  Is  not  stated 
with  sufficient  deflnlteness  to  oiable  us  to 
ascertain  what  specific  objection  to  the  stat- 
tue  is  Intended  to  be  relied  upon.  We  find 
nothing  In  the  sections  mentioned  which 
can  be  supposed  to  be  violated  by  the  pro- 
visions of  the  statute.  The  argument  in  sup- 
port of  this  motion  was  addressed  to  the 
clause  of  the  law  which  provides:  "The  pos- 
session of  any  such  lobster,  cooked  or  un- 
cooked, not  of  the  prescribed  length  shall  be 
prima  facie  evidence  to  convict."  As  the 
offense  charged  in  this  case  was  having  in 
possession,  it  could  be  no  infringement  of 
the  defendant's  constitutional  rights  to  enact 
that  proof  of  the  fact  should  be  prima  facie 
proof  of  the  offense.    If  the  clause  has  any 


effect  In  a  case  Uke  this  one.  It  Is  only  to 
emphasize  the  right  of  the  defendant  to  In- 
troduce evidence  to  show  that  his  posses- 
sion was  not  with  guilty  knowledge,  as  be 
was  admitted  to  do  at  the  trial  before  the 
Jury.  We  cannot  see  that  any  constitution- 
al question  properly  arises  in  this  case. 

The  first  exception  is  that  a  witness  was 
allowed  to  testify  to  facts,  which  are  mat- 
ters of  public  record,  without  producing  such 
record.  The  transcript  shows  that  this  ob- 
jection was  expressly  waived  by  the  defend- 
ant rather  than  submit  to  an  adjournment 
that  the  record  might  be  produced. 

The  second  exception  is  taken  to  the  re- 
fusal of  the  presiding  Justice  to  dismiss  the 
complaint  on  the  ground  that  the  complain- 
ant bad  not  given  surety  for  costs,  and  was 
not  an  officer  authorized  by  law  to  bring  such 
complaint  without  giving  surety.  The  mo- 
tion to  dismiss,  grounded  on  the  objection 
to  the  complainant's  official  status  came  too 
late.  It  should  have  been  made  before  the 
defendant  bad  pleaded  In  bar  to  the  com- 
plaint   State  V.  McCarty,  4  R.  I.  82. 

The  third  exception  is  to  the  refusal  of 
the  court  to  the  offer  of  the  defendant  to 
prove  that  lobsters  which  he  had  had  in  his 
possessloh  on  previous  occasions  were  of  law- 
ful size.  This  evidence  was  obviously  Incom- 
petent 

The  fourth  exception  Is  to  the  refusal  of 
the  court  to  charge  the  jury  that:  "The 
possession  of  short  lobsters  Is  only  prima 
facie  evidence  of  guilt.  The  defendant  can 
explain  the  possession,  and  if  he  did  not 
know  he  bad  short  lobsters  tn  his  possession, 
be  is  not  guilty."  The  court  bad  already 
allowed  the  defendant  to  introduce  evidence 
explaining  his  possession  of  the  lobsters  in 
question,  and  had  charged  the  Jury  to  the 
effect  that  If  the  defendant,  knowing  that  he 
had  lobsters  in  his  possession,  and  having 
full  opportunity  to  examine  them,  neglected 
to  inform  himself  that  they  were  under  legal 
size,  he  might  be  found  guilty  of  the  offense 
charged.  We  think  this  instruction  correct- 
ly stated  the  law  as  applicable  to  the  case, 
and  the  request  was  properly  refused. 

The  last  exception  was  taken  to  the  charge 
as  a  whole,  and,  as  we  have  repeatedly  held, 
cannot  be  considered.  The  exceptions  are 
overruled,  and  the  cause  is  remanded  to  the 
superior  court  for  sentoice. 


QB  R.  I.  itf ) 

WILLIAMS  V.  STARKWEATHER. 

(Supreme  Court  of  Rhode  Island.    Jan.  23, 
1907.) 

1.    EXECUTOBS    AND    ADIOmSTBATOBS— LIABIL- 
ITY ON  Bonds. 

Gen.  Laws  1806,  c  2ia  t  27,  provides  that 
if  any  executor  or  administrator  neglect  or  re- 
fuse to  raise  money  out  of  the  estate,  or  shall 
refuse  to  pay  over  what  he  has  in  his  hands 
to  the  creditors  of  the  testator  or  intestate 
whose  claims  have  been  presented  and  allowed 
or  proved  according  to  law,  and,  if  cited  before 
the  probate  court  shall  fail  to  show  reasonable  C 
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causa  fhttefor,  he  may  be  decreed  miilty  of 
unfaitUal  admlnistniHon,  eo  that  an  action  may 
be  btouirht  on  his  bond.  Beld,  that  a  claim 
evidenced  by  final  decree  in  eqalty  is  within  the 
statute  as  a  claim  proved  aocordinK  to  law. 
2.  Saub  — Insolvent  BiStates  —  FAZLrrsB  lo 
Declabi  Iksolvenoy— Effect. 

Where  an  execntor  made  no  attempt  to 
declare  the  estate  insolvent  within  the  statutory 
period,  he  was  estopped  to  subsequently  assert 
its  insolvency  in  prooeedinKs  by  a  creditor  under 
Oen.  Laws  1896.  c.  218.  i  27.  providing 'thiit 
If  any  executor  or  administrator  neglects  or  re- 
fuses to  raise  money  out  of  the  estate  or  to  pay 
over  what  he  has  in  his  hands  to  the  oedltora 
of  the  testator,  and  on  citation  cannot  show 
reasonable  cause  therefor,  he  may  be  .decreed 
Kuilty  of  unfaithful  administration,  so  that  an 
action  may  be  brought  on  his  bond. 

Appeal  from  Probate  Court 

Prqceedlngs  by  Joseph  U.  Starkweather,  as 
administrator  de  bonis  non  of  James  O. 
Starkweather,  deceased,  with  the  will  annex- 
ed,  against  Oeorge  Fred  Williams,  as  execu- 
tor of  the  will  of  Amey  M.  Starkweatiier. 
Heard  on  exertions  to  a  decision  of  the 
superior  court  dismissing  an  appeal  from  the 
probate  court    Exceptions  sustained. 

Argued  before  DOUOIAS,  C.  J.,  and  DU- 
BOIS, BliODOETT,  JOHNSON,  and  PABE- 
HUBST,  JJ. 

Oorman,  Egan  &  Oorman,  for  appellant 
Baasett  ft  Baymond,  for  appellee. 

DUBOIS,  J.  This  la  an  appeal  from  tlie 
following  decree  of  the  probate  court  of  the 
dty  of  Pawtucket:  "The  complaint  of  Jo- 
seph n.  Starkweather,  administrator  de  bonis 
non  of  James  O.  Starkweather  with  the  will 
annexed,  alleging  that  Oeorge  Fred  Williams, 
execntor  of  the  last  will  and  testament  of 
Amey  M.  Starkweather,  has  neglected  and  re- 
fnsed  to  raise  any  mon^  out  of  the  estate 
of  the  said  Amey  M.  Starkweather  or  to  turn 
over  money  In  his  hands  aa  snch  executor  to 
liquidate  a  judgment  debt  due  from  the  said 
execntor  to  the  complainant  as  the  adminis- 
trator as  aforesaid,  and  that  the  said  execu* 
tor  has  absolutely  failed  to  perform  bis  duty 
In  that  respect  praying  that  the  said  execu- 
tor be  cited  to  appear  in  this  court  to  show 
cauae  why  be  ataonld  not  be  adjudged  guilty 
of  unfaithful  administration,  came  on  to  be 
beard,  the  said  executor  appearing  In  obedi- 
ence to  a  citation  issued  in  compliance  with 
said  complaint  and  prayer,  and  was  arg^ued 
by  counsel ;  and  it  appearing  upon  such  bear- 
ing that  the  said  complainant  as  such  ad- 
ministrator bad  recovered  (judgment)  against 
the  said  execntor  In  the  Supreme  Court  with- 
in and  for  the  county  of  Providence  on  the 
2d  day  of  February,  A.  D.  1900,  for  the  sum 
of  $2,865.09,  and  that  said  judgment  remains 
wholly  nnsatisfled  and  In  full  force,  although 
the  said  executor  had  in  bis  hands  and  still 
has  in  his  hands  assets  belonging  to  the  es- 
tate of  the  said  Amey  M.  Starkweather  ap- 
plicable to  the  payment  of  said  d^t  and 
sufficient  to  satisfy  the  same,  has  neglected 
to  pay  the  same  or  any  part  thereof,  and  has, 
upon  such  hearinc,  tailed  to  show  sufficient 


and  reasonable  cause  for  such  neglect,  npoa 
the  consideration  thereof  it  Is  ordereid,  ad- 
judged, and  decreed  that  under  the  statute 
the  said  executor  is  g^ulity  of  unfaithful  ad- 
ministration of  said  estate" — which  wmt  to 
the  superior  court  upon  the  following  rea- 
sons of  appeal :  "First  That  said  Joseph  U. 
Starkweather,  administrator  as  aforesaid, 
bath  no  interest  in  said  Amey  M.  Starkweath- 
er's estate.  Second.  Said  WiUiams  hath  not 
been  guilty  of  unfaithful  administration  of 
said  Amey  M.  Starkweather's  estate.  Third. 
Said  decree  was  entered,  by  said  court,  with- 
out having  the  lawful  jurisdiction  to  eatet 
the  same." 

Jury  trial  bavlng  been  waived,  the  case 
was  heard  by  one  of  the  justices  of  the 
superior  court  upon  proof:  Tliat  Amey  M. 
Starkweather  died  on  the  Hth  day  of  Janu- 
ary, 1898.  That  Oeorge  Fred  Williams  was 
on  the  23d  day  of  February,  1898,  appointed 
executor  of  the  last  will  and  testament  of 
said  Amey  M.  Starkweather  and  qualified 
as  such  executor  on  February  24,  1898.  That 
Oeorge  Fred  Williams  on  October  S,  1898. 
filed  his  inventory  In  said  probate  court  ot 
Pawtucket  which  showed  that  as  such  exe- 
cutor he  had  funds  to  the  amount  of  $6,- 
255.60  as  belonging  to  the  estate  of  Amey  &t. 
Starkweather.  That  the  estate  of  Am^  M. 
Starkweather  has  never  been  represented  in- 
solvent and  no  account  by  such  executor 
has  been  allowed.  That  the  following  de- 
cree was  entered  in  this  court  In  equity 
case  No.  4,794:  "Providence — sc.  Supreme 
Court,  Appellate  Division.  Joseph  U.  Stark- 
weather, Adm'r,  v.  Oeorge  Fred  Williams, 
Ex'r,  et  al.  Eq.  No.  4,794.  The  above^ntltled 
cause  coming  on  to  be  beard  at  the  present 
session,  and  it  now  appearing  by  the  admis- 
sion of  the  parties  that  the  following  sums 
have  been  paid  out  by  the  respondent  for 
which  this  complainant  desires  credit  to  be 
given  to  said  executor,  to  wit :  Aug.  10, 189H, 
Patt  &  Davis,  $.45 ;  June  21,  1898,  8.  C.  Wil- 
son &  Son,  ^.06;  February  25,  1899,  B.  F. 
Smith,  $1.50;  May  J,  1890,  taxes,  1898,  $426.- 
23 — amounting  In  the  whole  to  the  sum  of 
$430.23.  Now,  therefore,  upon  consideration 
hereof  it  is  ordered,  adjudged,  and  decreed 
that  said  complainant  recover  of  the  said  re- 
spondent George  Fred  WlUiams  as  aforesaid 
from  and  out  of  the  estate  of  the  said  Amey 
M.  Starkweather  remaining  In  his  hands  as 
executor  said  sum  of  $3,296.82,  less  said  sum 
of  $430.23,  to  wit :  the  sum  of  $2366.09,  and 
also  that  the  said  respondent  executor  as 
aforesaid  turn  over  to  the  said  complainant 
upon  his  receipt  therefor  all  the  articles  of 
household  furniture,  coming  Into  his  hands 
and  possession  as  snch  executor  of  said  Amey 
M.  Starkweather,  that  were  contained  in  the 
inventory  returned  by  her,  the  said  Amey  M. 
Starkweather,  as  executrix  of  James  O. 
Starkweather  late  of  said  Pawtucket  de- 
ceased. Entered  as  the  decree  of  court  Feb- 
ruary 2d,  A.  D.  1900.  By  order.  Bertram  S. 
Blalsdell,  Clerk."   That  execution  was  Issued 
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tberecm  on  tbe  ISfh  day  of  February,  1900, 
for  the  amn  of  $2,865.08.  That  said  appel- 
lant had  neglected  to  pay  the  same,  and  fail- 
ed to  show  reasonable  cause  therefor. 

Said  Jnstlce  thereupon  rendered  the  follow- 
ing decision:  "Brown,  J.  If  the  petitioner 
was  a  creditor  of  Mrs.  Starkweather  at 
the  time  of  her  decease,  be  was  bound  to 
present  bis  claim  In  accordance  with  the  pro- 
visions of  chapter  215,  {  2,  of  the  Greneral 
Laws  of  1896.  In  the  language  of  that  stat- 
ute, 'No  claims  other  than  those  presented  as 
aforesaid  can  be  enforced  against  said  estate, 
but  other  Jost  claims  may  be  paid  by  the 
executor  or  administrator  of  solvent  estates 
out  of  assets  In  bis  hands  at  any  time.'  The 
petitioner  did  not  claim  to  be  a  creditor. 
Upon  examination  of  the  record  in  the  equity 
snit  In  which  the  decree  which  forms  the 
basis  of  bis  right  was  entered.  It  appears 
that  he  was  there  seeking  to  obtain  property 
which  belonged  to  the  estate  of  James  O. 
Starkweather,  and,  being  in  possession  of 
Mrs.  Starkweather  at  the  time  of  her  de- 
cease, as  the  life  tenant,  came  Into  the  pos- 
session of  the  appellant  as  her  executor. 
His  prayer  In  that  suit  is  that  by  decree  of 
court  this  property  may  be  transferred,  paid 
over,  and  delivered  to  the'  petitioner.  The 
decree  mtered  by  the  court  Is  that  the  peti- 
tioner recover  of  the  appellant  'from  and 
out  of  the  estate  or  Mrs.  Starkweather, 
'remaining  in  his  hands  as  executor*  the 
mm  of  12365.09.  The  petitioner  Insists  that 
by  reason  of  this  decree  he  Is  now  a  creditor 
of  the  estate  of  Mrs.  Starkweather,  and,  the 
amount  not  being  paid,  that  he  Is  entitled  to 
proceed,  under  chapter  218,  |  27,  of  the  Gen- 
eral Laws  of  1806,  to  have  the  appellant  cited 
before  the  court  and  adjudged  guilty  of  un- 
faithful administration.  The  sole  object  of 
having  the  appellant  so  adjudged  is  that  an 
action  may  be  brought  upon  his  bond.  The 
effect  of  the  statute  Is  that  If  the  executor 
shall  neglect  to  pay  over  what  he  has  in  his 
hands  to  the  several  creditors,  *  •  • 
whose  claims  liave  been  presented  and  allow- 
ed or  proved  according  to  law,  or  shall  other- 
wise fall  to  perform  his  duties  as  such  ex- 
ecutor,' he  may  be  cited,  etc.,  and  adjudged 
guilty  of  unfaithfnl  administration,  and 
thereupon  an  action  may  be  brought  upon 
his  bond,  etc.  In  my  view  of  the  case,  upon 
a  comparison  of  the  language  of  chapter  218, 
i  27,  with  that  of  chapter  215,  (  2,  of  the 
General  Laws  of  1896,  the  petitioner's  claim 
la  one  which  the  appellant  may  pay  If  the 
estate  of  Mrs.  Starkweather  la  solvent,  but 
is  not  one  which  can  be  enforced  against  her 
estate  In  tUs  form  of  proceeding.  The  peti- 
tioner's remedy  against  the  appellant,  I  do 
not  tliink.  Is  to  be  found  In  chapter  218,  8 
27,  and  therefore  the  petition  must  be  denied 
and  dismissed." 

Tto  the  aforesaid  mllngs  and  findings  the 
appellee  duly  excepted,  and  the  case  then 
came  to  this  court  upon  the  appellee's  bill 
9t   exception,   wherein   he  claims:    "First 


That  said  rulings  and  decisions  are  contrary 
to  law.  Second.  That  said  nillngs  are  not 
supported  by  the  evidence.  Third.  That  said 
rulings  and  decisions  are  not  based  upon 
any  of  the  reasons  as  claimed  by  the  ap- 
pellant In  his  reasons  of  appeal  from  the 
ruling  of  the  probate  court" 

The  complaint  was  based  iq)on  Gen.  Laws 
1896,  c.  218,  i  27,  which  reads  as  follows: 
"Sec.  27.  If  any  executor  or  administrator 
shall  neglect  or  refuse  to  raise  money  out 
of  the  testate  or  Intestate  estate  by  collect- 
ing debts  due  or  by  selling  the  personal  es- 
tate, or  real  estate  If  need  be,  and  has  pow/ 
er,  or  can  obtain  leave,  to  sell  the  same, 
or  shall  neglect  or  refuse  to  pay  over  v«hat 
he  has  In  his  hands  to  the  several  creditors 
of  the  testator  or  Intestate  whose  claims  have 
been  presented  and  allowed  or  proved  accord- 
ing to  law,  or  shall  otherwise  fall  to  perform 
ills  duties  as  such  executor  or  administrator, 
and.  If  cited  before  the  probate  court  shali 
fall  to  show  reasonable  cause  therefor,  said 
court  may  decree  that  he  is  guilty  of  un- 
faithfnl administration;  and  thereupon  an 
action  may  be  brought  upon  the  bond  of  such 
executor  or  administrator  by  any  such  cred- 
itor who  may  have  been  damnified  there- 
by, aithoagh  the  said  period  of  two  years 
has  elapsed."  Under  this  statute  It  was  In- 
cumbent upon  the  appellee  to  satisfy  the 
court  by  a  fair  preponderance  of  the  evi- 
dence, that  he  Is  a  creditor  of  the  testatrix, 
whose  claim  has  been  proved  according  to 
law,  and  that  said  appellant  has  neglected 
to  pay  the  same  out  of  what  he  Itas  in  his 
hands.  The  claim  lias  not  been  paid,  nor 
has  any  excuse  l>een  offered  for  Its  nonpay- 
ment but  an  attempt  Is  made  to  attack  the 
validity  of  the  decree  of  this  court  entered 
February  2,  1000,  \a  equity  cause  No.  4,704, 
.hereinl>efore  set  forth.  By  virtue  of  the  de- 
cree the  relation  of  debtor  and  creditor  be- 
tween the  executrix  of  the  appellant  and  the 
appellee  has  been  established,  and  t^  the 
proceedings  in  said  equity  cause  the  claim 
has  lieen  "proved  according  to  law";  that 
is,  duly,  regularly,  lawfully,  etc.  Ander- 
son's Law  Diet 

The  argument  that  a  .claim  evidenced  by 
a  final  decree  In  equity  is  not  proved  ac- 
cording to  law  Is  pr^osterous.  It  Is  a  re- 
finement of  technicality.  The  words  are  not 
used  in  a  technical  sense.  They  do  not  mean 
proved  in  a  court  of  law  as  contradistinguish- 
ed from  a  court  of  equity.  They  mean  legal- 
ly proved.  It  cannot  t>e  contended  success- 
fully that  a  claim  fully  proved  and  adjudicat- 
ed In  a  court  of  equity  has  been  proved  il- 
legally or  contrary  to  law.  The  matter  is 
res  adjudicata  and  cannot  now  be  brought 
In  question.  The  decree  Is  not  subject  to 
criticism  in  this  collateral  matter.  Two  at- 
tempts have  been  made  t)y  bills  of  review  to 
reach  and  ammd  the  same,  but  without  suc- 
cess. See  24  R.  I.  512.  63  AU.  870,  and  25 
R.  I.  77,  54  Atl.  931.  This  decree  has  never 
been  modified  in  any  particular.  Nor  was 
Digiiizea  Dy '•^jOOQIC 
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any  attempt  ever  made  to  disturb  It  in  any 
manner  within  tlie  period  allowed  by  law 
for  sacb  paipoees,  viz.,  one  year  from  the 
entry  of  final  decree.  As  this  court  well 
said  in  Williams  t.  Starkweather,  24  B.  L 
512,  514,  53  Atl.  870:  "It  Is  Important  in 
equity  proceedings,  as  well  as  in  actions  at 
law,  that  there  should  t>e  a  time  when  de- 
crees become  fixed  and  absolutely  final.  CSon> 
curring  in  the  decisions  and  IntimationB  of 
this  court  already  referred  to,  we  decide  that 
such  time  cannot  exceed  one  year  from  the 
entry  of  the  original  decree.  We  may  add 
that  the  rule  herein  followed  has  not  depriv- 
ed the  complainant  in  this  case  of  any  sub- 
stantial right.  The  objections  set  out  were 
as  fully  known  to  him  when  the  decree  was 
entered  as  they  are  now,  and  he  could  have 
presented  his  petition  seasonably,  as  well 
as  to  do  so  after  the  lapse  of  so  long  a  time." 

The  appellant  is  also  estopped  from  claim- 
ing that  said  estate  is  insolvent  He  made 
no  attempt  to  declare  the  same  Insolvent 
within  the  statutory  period,  and  his  attempt 
to  attain  that  result  by  bill  in  equity  was 
unsuccessful.    See  22  R.  I.  601,  48  Atl.  669. 

Two  of  the  reasons  of  appeal  hereinbefore 
set  forth  are  insu£acient,  because  the  first 
objection  relates  to  a  matter  heretofore  final- 
ly determined  by  this  court,  which  determina- 
tion is  no  longer  open  to  question.  The 
third  objection,  that  said  decree  was  en- 
tered by  said  probate  court  without  having 
the  lawful  Jurisdiction  to  enter  the  same,  is 
also  without  foundation.  The  only  valid 
reason  of  appeal  is  the  second,  which  raises 
a  question  of  fact  upon  which  the  evidence 
is  entirely  in  favor  of  the  appellee.  The  rea- 
sons given  by  the  Jastlce  of  the  superior 
court  for  his  decision  are  Invalid.  The  first 
second,  and  third  depend  upon  a  reopening  of 
the  final  decree  which  determined  the  rights 
of  the  parties  in  this  very  matter,  and  which 
cannot  be  disturbed,  while  the  fourth  is  a 
consequence  of  the  erroneous  premises  as- 
sumed by  the  court  in  relation  to  the  mat- 
ters in  question.  The  exceptions  of  the  ap- 
pellee must  be  sustained. 

Case  remanded  to  the  superior  court  with 
direction  to  enter  a  decree  confirming  the  de- 
cree of  the  probate  court  and  for  further 
proceedings  according  to  law. 

(21«  Pa.  483) 

GIVEN  V.  SANDS  et  al. 
{Supreme  Court  of  PennsylTanla.    Jan.  7, 1907.) 
Tbusts— Con  stbuction  . 

On  the  delivery  of  a  deed,  the  husband  of 
the  grantee  wrote  to  the  srantor  that  he  (the 
writer)  was  to  look  after  the  property,  and 
sell  It  for  a  price  topeeei  on,  whereupon  the 
Kratttor  should  receive,  "after  everythintr  had 
been  equitably  satisfied,"  whatever  balance 
mirht  be  due.  On  a  sale  In  excess  of  the  gran- 
tor's debt,  the  grantor  filed  a  bill  for  an  ac- 
counting. Tlie  defendants  alleged  that  the  gran- 
tor was  Indebted  in  another  matter,  and  that 
the  agreement  to  pay  referred  to  all  matters  be- 
tween the  parties.  The  evidence  showed  that,  if 
the  other  debt  had  been  contemplated  by  the 


parties,  there  could  have  been  no  balance  re- 
maining nnder  any  circumstances.  Held,  that 
plaintiff  was  entitled  to  the  balance  which  be 
claimed. 

Appeal  from  Ooort  of  Common  Pleas,  Al- 
legheny County. 

Bin  by  William  K.  Given  against  J.  D. 
Sands  and  Sarah  B.  Sands.  Decree  for  de- 
fendants, and  plaintiff  appeals.    Reversed. 

Argued  before  MITCHELL,  G.  J.,  and 
FELL,  BROWN,  MBSTREZAT,  BLKIN, 
and  STEWART,  JJ. 

G.  W.  Williams,  A.  J.  Bdwaids,  and  W. 

8.  Woods,  for  appellant  William  Tost  tor 
appellees. 

STEWART,  J.  WlUlam  K.  Given,  plain- 
tiff in  the  original  blU  filed  In  this  case,  In 
the  spring  of  1901  conveyed  to  Sarah  B. 
Sands  certain  real  estate  in  the  borough  of 
Oakmont  The  grantee,  with  her  husband, 
J.  D.  Sands,  both  of  whom  were  made  de- 
fendants in  the  bill,  sold  and  conveyed  the 
premises  to  another,  realising  from  the, sale 
the  sum  of  $1,143.92,  over  and  above  cer- 
tain Indebtedness  of  William  K.  Given  to 
Mrs.  Sands,  which  It  was  admitted  was 
properly  payable  out  of  the  proceeds  of  the 
sale.  This  balance  of  $1,143.92  passed  from 
Mrs.  Sands  into  the  hands  of  her  husband. 
The  purpose  of  the  bill  was  to  have  both  de- 
clared trustees  of  plaintiff  with  respect  to 
it  The  defendants  filed  separate  answers 
to  the  bill.  The  facts  we  have  stated  were 
admitted  In  each  answer,  and  each  contained 
an  averment  that,  while  the  conveyance  from 
the  plaintiff  to  Mrs.  Sands  was  In  trust, 
whatever  balance  remained  after  paying  the 
claim  of  Mrs.  Sands,  under  the  terms  of  the 
trust  was  to  be  applied  to  plaintiff's  liability 
upon  certain  notes  of  the  Monongahela  Tex- 
tile Company,  on  which  plaintiff  was  co-ln- 
dorser  with  defendant  J.  D.  Sands  and  one 
John  M.  Given,  which  liability,  it  was  aver- 
red, far  exceeded  the  balance  remaining,  aft- 
er paying  the  claim  of  Mrs.  Sands.  The  po- 
sition taken  in  the  answer  was  that  the  trust 
had  been  wholly  executed,  and  defendants 
bad  nothing  to  account  for.  The  dtfendant 
J.  D.  Sands  filed  a  cross-bill,  John  K.  Giv^i 
being  made  a  party  defendant  therein.  In 
which  the  ItabUlty  of  himself,  John  M.  Giv- 
en, and  William  K.  Given  for  the  obligations 
of  the  Monongahela  Textile  Company  were 
set  oat  specifically,  and  the  relations  of  said 
parties  as  officers  and  stockholders  of  said 
textile  company  defined.  The  cross-bill  al- 
leged that  the  textile  company  had  proved 
Insolvent  and  that  William  K.  Given  hav- 
ing refused  to  pay  any  part  of  his  liability 
on  this  indebtedness.  Sands  and  John  M. 
Given  had  been  compelled  to  pay  the  entire 
debt  Sands  claimed  that  in  any  event,  he 
was  entitled  to  retain  and  apply  the  balance 
resulting  from  the  sale  to  the  plalntlfTs  lia- 
bility on  the  notes  aforesaid.  The  prayer 
was  for  an  accounting  of  the  balance  of  the 
purchase  money,  and  the  sums  paid  by  Given 
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and  the  defendants,  or  either  of  them,  on  the 
obligations  of  the  textile  company  for  which 
they  were  Beverally  bound.  The  answer  to 
this  bill  did  not  deny  the  original  UablUty  of 
the  plaintlfF  on  the  notes  mentioned,  but  de- 
nied present  liability  therefor,  because  of 
what  had  occurred  after  the  Insolvency  of 
the  company,  and  concluded  with  a  prayer 
that  the  cross-bill  be  dismissed.  Replications 
were  filed,  and  ni)on  the  issue  thus  made  up 
the  evidence  was  taken.  The  findings  and 
conclusions  of  the  court  were  adverse  to  the 
plaintiff  In  the  original  bill,  resulting  In  a 
decree  (1)  awarding  to  J.  D.  Sands  tlie  bal- 
ance remaining  of  the  proceeds  of  the  sale 
of  the  real  estate,  to  wit,  $1,148.92,  to  be  ap- 
plied to  account  of  William  K.  Olven's  share 
of  the  indorsements  on  the  Monongahela  Tex- 
tile Company  notes;  (2)  ordering  that  Wil- 
liam K.  Oiven  pay  to  3.  D.  Sands  the  sum  of 
$1,C78.87,  an^  to  John  M.  Given  the  sum  of 
$1,667.22,  in  settlement  of  the  accounts  be- 
tween them.  The  action  of  the  court  was 
virtoaliy  a  dismissal  of  the  plaintltTs  bill 
and  the  affirmance  of  the  cross-bill.  Excep- 
tions were  taken  to  the  several  findings  and 
conclusions,  and  this  appeal  followed. 

Whether  the  cross-bill  could  be  sustained 
at  all  depends  on  bow  we  shall  find  the 
facts  to  be  as  to  the  matters  averred  in  the 
original  bill.  If  the  contention  of  the  plain- 
tiff in  that  bill  be  correct,  that  the  real  es- 
tate was  conveyed  to  Mrs.  Sands  on  the  trust 
that,  upon  the  sale  of  it,  she  would  reimburse 
herself  for  the  money  she  had  advanced,  and 
if  this  was  all  of  the  trust,  it  would  follow 
that  the  affirmative  relief  asked  for  in  the 
cross-bill  had  no  relation  to  the  subject-mat-, 
ter  of  the  original  bill,  did  not  grow  out  of  it, 
and  therefore  could  not  be  considered.  The 
real  Inquiry  must  be  as  to  what  the  terms 
of  the  trust  embraced.  The  deed  to  Mrs. 
Sands  was  delivered  to  3.  T>.  Sands,  who 
throughout  the  whole  transaction,  down  to 
the  making  of  the  sale,  acted  for  his  wife. 
The  terms  of  the  trust  were  defined,  or 
songht  to  be  defined,  in  a  certain  letter  writ- 
ten by  Sands,  addressed  to  William  K.  Given, 
immediately  upon  the  delivery  of  the  deed. 
This  letter  reads  as  follows:  "I  am  in  receipt 
from  Mr.  Frazer,  of  Morgantown,  of  a  deed 
to  Mrs.  Sarah  E.  Sands  from  you.  I  under- 
stand by  this  that  I  am  to  assume  the  note 
In  bank  and  look  after  the  property  and  pay 
the  taxes  and  keep  up  repairs  and  collect  the 
rents,  and  if  I  can  sell  it  for  a  price  agreed 
upon  by  you,  after  everything  has  been  equi- 
tably satisfied,  you  are  to  receive  whatever 
balance  there  may  be.  Of  course.  It  is  un- 
derstood that  out  of  the  rents  the  Interest 
on  mortgage  is  to  be  paid.  If  this  Is  the  un- 
derstanding, yon  will  kindly  notify  the  ten- 
ant, so  that  I  may  be  able  to  arrange  with 
him  and  have  the  rent  paid  up  promptly.  I 
will  try  to  BO  handle  It  that  there  may  not  be 
any  sacrifice  or  loss  to  you."  Testimony  was 
admitted  to  explain  what  seemed  to  the  court 
an  ambiguity  in  the  expression,  "after  every- 


thing has  been  equitably  satisfied,  you  are 
to  receive  whatever  balance  there  may  be." 
This  testimony  resulted  In  little,  if  any,  ad- 
vantage to  either  side.  "The  testimony  ad- 
mitted to  explain  these  words,"  says  the 
learned  judge  In  his  conclusion,  "was  con- 
flicting. W.  K.  Given  testified  they  referred 
only  to  matters  connected  with  the  proiierty 
and  the  note  indorsed  by  his  father  and  held 
by  the  Monongahela  National  Bank,  while 
Sands  testified  th^  were  Intended  to  include 
the  indebtedness  incurred  by  the  joint  in- 
dorsements of  the  textile  company's  notes, 
as  well  as  the  matters  directly  connected 
with  the  property."  While  tt  is  true  that 
the  evidence  was  conflicting,  as  to  what 
occurred  in  the  interview  between  the  plain- 
tiff and  Sands,  when  the  conveyance  to  Mrs. 
Sands  was  discussed,  we  are  of  opinion  that 
the  testimony  of  the  plaintiff  had  the  better 
support;  but  we  need  not  go  into  this,  for  the 
reason  that  what  immediately  followed  in 
the  learned  judge's  finding  makes  it  evident 
that  his  conclusion  was  uninfluenced  by  the 
oral  testimony.  He  proceeds:  "Under  the 
circumstances,  the  letter  should  receive  a 
liberal  construction  —  a  construction  that 
would  be  equitable  between  the  parties. 
Considering  the  relationship  existing  between 
the  parties,  the  fact  that  Mr.  Sands  was  an 
indorser  on  the  note  of  William  K.  Given 
held  by  the  Monongahela  National  Bank, 
and  also  the  joint  liability  of  each  of  the  tex- 
tile company's  notes,  we  think  the  words 
'after  everything  has  been  equitably  satis- 
fled'  should  be  Interpreted  'after  all  things 
or  all  matters  have  been  equitably  satisfied.' 
Such  Interpretation  certainly  would  be  equi- 
table, at  least  as  between  these  parties. 
Each  is  both  morally  and  legally  bound  to 
discharge  his  proportionate  share  of  the  tex- 
tile company's  obligations.  No  reason  has 
been  shown  why  the  others  should  not  make 
good  the  overpayment" 

We  are  compelled  to  dissent  from  the  view 
here  expressed.  In  the  first  place,  the  note 
referred  to  in  the  letter  being  admittedly  the 
note  of  the  plaintiff,  on  which  plaintiff's 
father  and  J.  D.  Sands  were  Indorsers,  and 
which  had  been  afterwards  lifted  by  Mrs. 
Sands,  the  letter  defining  the  trust,  standing 
by  itself,  is  clear  of  all  ambiguity.  It  can 
be  made  ambiguous  only  by  resorting  to  evi- 
dence dehors.  The  letter  first  denotes  the 
trust  property  (the  premises  conveyed) ;  then 
defines  the  duty  and  obligation  of  the  trustee 
In  connection  therewith  (to  assume  the  note 
referred  to,  look  after  the  property,  pay  the 
taxes,  keep  up  repairs,  collect  the  rents,  and 
upon  the  sale  of  the  property,  after  everything 
has  been  equitably  satisfied,  to  pay  over  to 
plaintiff  whatever  balance  there  might  be). 
If  there  was  nothing  In  the  trust  as  expressed 
to  which  the  word  "everything"  could  prop- 
erly relate.  It  might  be  urged  with  at  least 
some  show  of  reason  that  the  instrument  was 
obscure ;  but,  with  the  word  standing  in  prop-r> 
er  and  expressive  relation  to  what  precedes 
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It,  Its  meaning  Is  too  obTlouB  to  be  specu- 
lated upon,  certainly  too  obvious  to  admit 
of  tbe  Implication  that  it  stands  for  sdme- 
tbing  not  only  not  expressed  In  tbe  Instru- 
ment, but  for  sometblng  tbe  existence  of 
wbicb  Is  not  even  suggested  In  tbe  Instru- 
ment  Itself.  Wltbout  explanation  otber  than 
can  be  derived  from  tbe  letter,  tbe  equitable 
satisfaction  referred  to  must  be  held  to  have 
regard  to  tbose  matters  wbicb  tbe  letter  ex- 
pressly provides  for.  When  It  is  considered 
what  Sands  was  to  do  In  connection  with  the 
real  estate,  tbe  amounts  be  was  to  receive 
therefrom,  and  the  amounts  he  was  to  expend 
In  connection  therewith,  tbe  period  during 
which  his  control  might  continue,  and  the  com- 
pensation be  might  possibly  claim,  tbe  neces- 
sity for  a  settlement  at  the  conclusion  em- 
bracing all  these  matters  was  too  obvious  to 
have  escaped  the  attention  of  tbe  parties. 
They  wanted  this  settlement  to  be  made  on 
an  equitable  basis,  and  they  provided  for  it 
Such  reference  being  at  least  reasonable  and 
adequate  to  give  force  and  effect  to  tbe  in- 
strument as  written,  there  can  be  no  excuse 
for  resorting  to  extrinsic  evidence.  Without 
such  evidence,  plaintiff's  liability  for  the  In- 
debtedness of  the  textile  company  would  have 
been  undlscoverable  In  this  case;  but,  with 
this  liability  Introduced  Into  tbe  case  as  a 
fact  to  be  considered  In  construing  tbe  let- 
ter, tbe  Inquiry  Is  simply  widened  without 
any  advantage  to  the  defendant  Before  he 
could  hope  for  a  construction  that  would 
make  the  clause  under  consideration  refer 
to  and  include  tbe  liability  that  was  Joint 
with  himself  and  John  M.  Given,  he  would 
have 'to  explain  why.  In  a  paper  written  by 
lilmself.  Intended  to  express  the  terms  of  tbe 
trust,  he  makes  specific  mention  of  a  certain 
other  individual  liability  of  tbe  plaintiff  for 
92,000,  for  which  he  (Sands)  was  bound  as 
indorser,  with  another,  and  which  was  to  be 
secured,  and  omits  any  specific  reference  to 
the  far  greater  liability  which  was  his  own 
as  well,  and  which  he  now  says  was  also  to 
lie  secured. 

Again,  tbe  paper  evidently  contemplated  a 
balance  remaining  after  the  purpose  of  the 
trust  should  be  accomplished.  This  balance 
amounts  to  $1,143.92.  If  the  conveyance  was 
to  secure  as  well  tbe  Indebtedness  on  account 
of  tbe  textile  company,  it  must  have  been 
manifest  from  the  beginning  that  there  could 
under  no  circumstance  be  any  balance  re- 
maining. Why  such  care  to  make  specific 
provision  for  tbe  payment  of  the  balance 
which  in  no  likelihood  could  result,  and  leave 
not  only  nnmentioDed,  but  unreferred  to  in 
any  such  way  as  would  ld«itlfy  it  and  bring 
It  wltliin  the  terms  expressed,  tbe  indebted- 
ness which,  as  it  now  appears,  is  sufficient 
to  absorb  it  four  times  over?  Whether  we 
interpret  the  paper  from  what  is  within  its 
four  comers,  or  in  the  light  of  tbe  situation 
of  the  parties  with  respect  to  its  subject  and 
object,  or  read  It  in  the  light  of  the  testi- 
mony, we  can  come  to  but  one  conclusion  In 


regard  to  its  true  meaning,  and  that  is  ad- 
verse to  the  defendant's  claim.  When  tais 
money  passed  into  the  defendant's  liands,  it 
was  impressed  with  the  trust  which  the  de- 
fendant fully  understood.  He  made  himself  a 
trustee  with  respect 'to  it  His  wife  stood 
In  that  relation  from  the  beginning.  Neither 
had  any  right  to  apply  the  fund  in  any  other 
way  than  in  accordance  with  tbe  terms  of  tbe 
trust    It  now  belongs  to  the  plaintiff. 

Tbe  case  before  us  presents  but  one  phase 
of  tbe  dispute  between  these  parties,  and  our 
determination  has  regard  to  this  one  phase 
alone.  Whether  It  is  calculated  to  promote 
or  prevent  a  Just  settlement  in  tbe  end  of 
the  whole,  we  cannot  tell.  We  take  the  case 
as  it  is  presented.  Applying  to  its  facts  the 
law,  and  Interpreting  the  writing  according 
to  settled  rules  of  construction,  no  other  con- 
clusion than  that  we  have  Indicated  Is  pos- 
sible. 

The  decree  of  the  court  below'  Is  reversed, 
and  It  is  now  ordered,  adjudged,  and  de- 
creed that  Sarah  E.  Sands  and  X  D.  Sands 
pay  to  the  said  William  K.  Oivoi,  plaintiff, 
the  sum  of  $1,143.92,  with  interest  thereon 
from  October  11,  1904,  and  pay  the  costs  of 
this  proceeding. 


C2U  Pa.  664) 
AliLEGHENT  COUNTT  LIGHT  CO.  T. 
BOOTH  et  aL 
(Supreme  Court  of  Pennsylvania.   Jan.  7, 1907.) 

1.  Electricity— LiaHTiHG   Compahibs— Usa 
or  Stbeets. 

A  comnany  was  incorporated  under  the  act 
of  April  29.  1874  (P.  L.  73),  to  manufacture 
Heht,  and  received  in  1881  from  a  city  the 
right  to  erect  poles  and  wires  to  conduct  elec- 
tricity for  liKbtinK  purposes  on  the  streets  of 
a  city  from  time  to  time  as  necessary.  The 
company  thereafter  surrendered  Its  original 
charter,  and  under  Act  May  8.  1889  (P.  L.  186). 
took  out  a  charter  for  the  purpose  of  snpplyiiuc 
liftbt  and  heat  and  power  by  electricity.  Held, 
that  the  company  was  not  required  to  obtain  a 
renewal  of  municipal  consent,  but  could  lay  Its 
conduits  under  the  sidewalks  under  the  original 
ordinance. 

2.  Saux— Change  of  SrsTKif. 

Act  May  8.  1889  (P.  L.  136).  providing  for 
the  incorporation  of  companies  for  the  supply- 
ing of  lijcht,  heat,  and  power  by  electricity,  au- 
thorises a  chance  of  system  from  poles  and 
wires  to  conduits  by  a  provision  RivinK  the 
right  "to  alter.  Inspect  and  repair  its  system 
of  distribution," 

3.  Save — Conduits  TJndbb  Sidewalks. 

An  electric  light  company  having  the  riidit 
to  use  the  streets  of  a  city  can  lay  its  conduits 
under  the  sidewalks;  they  being  parts  of  the 
streets. 

4.  Samk— Removal  of  Conduits— Laches. 

Where  an  electric  light  company  changes 
from  the  pole  to  the  conduit  system,  and  the 
city  makes  no  complaint  of  the  new  construc- 
tion, and  no  complaint  is  made  by  Individuals 
for  more  than  six  years,  equity  will  not  decree 
the  removal  of  the  conduit 

Appeal  from  Court  of  Common  Pleas,  Alle- 
gheny County. 

Bill  by  the  Allegb->ny  County  Light  Compa- 
ny  against  WalteruPt^e  Booth  and  others. 
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From  a  decree  dlBmlsslng  the  bill,  plaintiff 
aH>eala.    Berersed. 

Bill  In  equity  for  an  injunction  to  restrain 
defendanta  from  interfering  with  a  conduit 
under  the  sidewallc  of  the  property  of  Vin- 
cent, Scott  &  Ca  Gross-bill  for  a  mandatory 
injunction  for  the  removal  of  the  conduit. 
EYom  tlie  record  it  appeared  that  Vincent, 
Scott  &  Co.,  by  their  contractors,  Kerr  &  Fox, 
were  making  an  excavation  for  a  vault  undor 
their  sidewalk,  and,  In  doing  so,  caused  a 
part  of  the  plaintiffs'  conduit  to  fall  and 
break.  Plaintiffs  claimed  a  vested  right  to 
maintain  a  conduit  under  the  sidawaUc  The 
defendants  doiled  this  right. 

The  following  Is  the  decree  of  Young,  J.,  of 
the  court  below: 

"And  now,  to  wit,  July  18,  190C,  this  cause 
came  on  to  be  heard  at  this  term,  and  was 
argued  by  counsel,  and  upon  consideration 
thereof  It  Is  ordered,  adjudged,  and  decreed 
as  follows:  (1)  The  preliminary  Injunction 
entered  October  24,  1905,  Is  dissolved.  (^ 
The  original  bill  of  complaint  Is  dismissed. 
(8)  The  Allegheny  County  Light  Company, 
the  defendant  In  the  (Toss-blll,  is  ordered  and 
directed,  within  30  days  from  the  date  hereof, 
to  remove  Its  conduit  from  beneath  the  side- 
walk on  the  west  side  of  Beatty  street,  from 
Penn  avenue  to  KMcwood  street,  In  the  city 
of  Pittsburg.  (4)  That  the  Allegheny  County 
Uglit  Company  pay  the  coats  of  this  case." 

Argued  before  MITCHELL,  O.  J.,  and 
PELL,  BROWN,  MESTREZAT,  POTTER, 
BLKIN,  and  STEWART,  JJ. 

David  A.  Reed  and  James  H.  Beal,  for 
appellant  Levi  Bird  Duff  and  L.  B.  Q. 
Reese,  for  apprileec 

BROWN,  J.  In  determining  whether  the 
Allegheny  County  Light  Company  has  the 
right  to  construct  and  maintain  conduits  un- 
der the  sidewalks  of  the  streets  of  the  city 
of  Pittsburg  for  its  wires,  we  must  turn  to 
Its  charter.  It  was  originally  incorporated 
March  6,  1880,  under  the  act  of  April  29, 
1874  (P.  L  73).  Assuming  that  it  had  the 
power  under  Its  charter  to  furnish  electric 
light  to  the  public,  the  city  of  Pittsburg,  by 
ordinance  of  October  31,  1881,  authorised  It 
*^  erect  and  maintain  poles  and  wires  for 
the  purpose  of  conducting  eiectrlcl^  to  be 
used  for  lighting  purposes,  on  such  streets, 
lanes  and  alleys  of  this  city- as  may  from 
time  to  time  be  required  by  said  company  for 
the  purpose  aforesaid."  The  poles  to  be 
erected  were  to  be  of  such  size  and  shape  and 
located  In  such  plsoes  as  the  city  engineer 
might  direct 

But  the  appellant  was  not  authorized  un- 
der Its  original  charter  to  supply  light  by 
electricity  (Appeal  of  Scranton  Electric  Light 
&  Heat  Co.,  122  Pa.  154,  15  Atl.  44^,  and, 
having  surrendered  its  original  charter,  let- 
ters patent  were  Issued  to  it  on  May  29, 
1888,  under  the  act  of  May  S.  1889  (P.  L. 
130),  which  Is  a  supplement  to  the  act  of  1874. 


Section  2  of  the  act  of  1889  Is  as  follows: 
"Companies  Incorporated  under  the  provi- 
sions of  this  act  for  the  supply  of  light,  beat 
and  power,  or  any  of  them,  to  the  public  by 
electricity  shall,  from  the  date  of  the  lettere 
patent  creating  the  same,  have  the  powers 
and  be  governed,  managed  and  controlled  as 
follows:  EiVery  such  cotx>oratlon  shall  have 
the  authority  to  supply  light  heat  and  power, 
or  any  of  them,  by  electricity,  to  the  public 
in  the  borough,  town,  city  or  district  where 
it  may  l>e  located,  and  to  such  persons,  part- 
nerships and  corporations,  residing  therein  or 
adjacent  thereto,  as  may  desire  the  same,  at 
such  prices  as  may  be  agreed  upon,  and  the 
power  also,  to  make,  erect  and  maintain  the 
necessary  buildings,  machinery  and  apparatus 
for  supplying  such  light  heat  and  pow»,  or 
any  of  them,  and  to  distribute  the  same,  with 
the  right  to  enter  upon  any  public  street, 
lane,  alley  or  highway  for  such  purpose,  to 
alter,  inspect  and  repair  its  system  of  dis- 
tribution: provided,  that  no  company  which 
may  be  incorporated  under  the  provisions  of 
this  act  shall  enter  upon  any  street  in  any 
city  or  borough  of  this  commonwealth  until 
after  the  consent  to  such  entry,  of  the  coun- 
cils of  the  city  or  borough  In  which  such 
street  may  be  located,  shall  have  beoi  obtain- 
ed." In  locating  and  lUstalllng  their  systems 
of  distributing  electricity  electric  light  compa- 
nies are  given  by  this  section  the  right  of 
eminent  domain  upon  public  streets,  lanes,  al- 
leys, or  highways  outside  of  city  or  borough 
limits,  and,  within  such  limits,  they  may  use 
the  streets  with  municipal  consent  This  Is 
a  limited  right  of  eminent  domain ;  the  limi- 
tation upon  it  being  found  in  the  words  of  the 
grant  of  it  Brown  v.  Electric  Light  Co.,  208 
Pa.  468,  R7  Atl.  804.  The  thhrd  section  of  the 
act  of  1888  provides  that  "any  association  of 
persons  or  corporations  heretofore  engaged  In 
the  business  of  supplying  light  heat  and  pow- 
er, or  any  of  them,  by  electricity,  under  color 
of  a  charter  or  letters  patent  of  this  common- 
wealth, issued  under  the  provisions  of  the  act 
to  which  this  act  is  a  supplement  upon  ac- 
cepting the  provisions  of  this  act  by  writing 
under  seal  of  the  company,  filed  in  the  office 
of  the  Secretary  of  the  commonwealth,  and 
filing  therewith  its  letters  patent  or  charter, 
which  shall  be  a  surrender  and  acceptance 
thereof,  shall  thereupon  be  a  body  corporate 
hereunder  and  be  oititled  to  and  possessed  of 
all  the  privileges,  immuultles,  franchises  and 
powers  conferred  by  this  act  upon  corpora- 
tions to  be  created  under  the  same,  and  all 
the  property,  rights,  easements  and  privileges 
t>elongiug  to  said  associations  and  corpora- 
tions, theretofore  acquired  by  gift  gra^t  con- 
veyance, municipal  ordinance  or  assignment 
or  otherwise,  upon  such  acceptance  as  afore- 
said, shall  be  and  hereby  are  ratified,  ax>- 
proved,  confirmed  and  assured  unto  such  ac- 
ceptors and  corporations,  with  like  effect  and 
to  all  intents  and  purposes,  as  if  the  same 
had  t>een  originally  acquired  by  and  under 
the  authority  of  this  act  and  such^ 
Digitized  by' 
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or  corporation  shall  thereafter  be  govemed  by 
the  proTlslona  of  this  act"  The  "rights,  ease- 
ments and  privileges"  which  this  appellant 
had  acquired  from  the  city  of  Pittsburg  by 
municipal  ordinance  under  Its  first  charter 
were  ratified,  approved,  and  confirmed  with 
like  effect  as  If  they  had  been  acquired  under 
the  act  of  1889.  They  are  to  use  the  streets, 
lanes,  and  alleys  of  the  city  for  ttie  purirase 
of  distributing  electric  light.  The  ordinance 
is  municipal  consent  to  appellant  "to  enter 
upon  any  public  street,  lane,  alley  or  high- 
way" within  the  city  of  Pittsburg  for  the  pur- 
pose stated.  This  Includes  sidewalks,  which 
are  parts  of  the  streets ;  and  that  the  conduit 
of  appellant  was  placed  under  the  pavement 
in  front  of  appellees'  property  is  not  In  Itself 
a  ground  of  complaint  In  this  proceeding. 
The  city  has  the  same  control  over  Its  side- 
walks that  It  has  over  the  driveways.  Mc- 
Devltt  et  al.  v.  People's  Nat  Gas  Co.,  160 
Pa.  867,  28  Atl.  948;  Provost  v.  Water  Co., 
162  Pa.  275,  29  AtL  914. 

The  right  granted  by  the  ordinance  of  1881, 
It  is  conceded  by  counsel  for  appellees.  Is  un- 
limited as  to  streets,  but  It  is  contended  that 
It  was  for  a  specific  purpose,  viz.,  "to  erect 
and  maintain  poles  and  wires  for  the  pur- 
pose of  conducting  electricity  to  be  used  for 
lighting  purposes,"  and  therefore  the  only 
privilege  that  exists  Is  the  one  clearly  and 
expressly  given.  This  would  mean  that  the 
city.  In  giving  the  right  to  erect  poles  and 
wires.  Impliedly  forbade  the  use  of  any  other 
system;  but  It  could  not  so  restrict  the  right 
of  the  company  to  change  Its  system,  for  the 
supreme  power  of  the  state  gives  It  the  right 
to  "alter"  It  True,  the  permission  Is  to 
erect  and  maintain  poles  and  wires,  but  at 
the  time  It  was  given  they  constituted  the 
means  universally  used  In  distributing  elec- 
tricity; and  with  what  must  be  regarded  as 
general  permission  to  the  appellant  to  use 
the  streets  for  its  corporate  purposes  there 
went  by  the  express  words  of  the  act  of 
1889,  the  right  "to  alter,  inspect  and  repair 
Its  system  of  distrlbntion."  In  placing  its 
conduits  under  the  sidewalk  In  front  of  ap- 
pellees' property,  the  appellant  simply  alter- 
ed Its  system  of  distribution,  and  In  doing  so 
It  but  exercised  a  right  with  which  the  city 
could  not  Interfere,  unless  In  the  exercise 
of  It  there  was  a  violation  of  reasonable  po- 
lice regulations,  adopted  by  the  city  for  the 
protection  of  persons  and  property  from  the 
danger  of  the  new  system. 

The  error  Into  which  the  learned  court  be- 
low fell  was  In  holding  that  the  "company's 
sole  authority  for  the  occupancy  of  the  high- 
ways of  the  city  beneath  the  surface  was 
the  ordinances  of  November  21,  1892,  Novem- 
ber 25,  1892,  and  May  22,  1895."  '  The  au- 
thority was  the  ordinance  of  October,  1881, 
and  the  ordinances  subsequently  passed  re- 
lating to  conduit  systems  cannot  affect  the 
right  of  the  company  to  alter  Its  original  sys- 
tem, unless  In  altering  it  reasonable  police 
regulations  are   not  compiled   with.    After 


consent-  Is  obtained  to  nse  the  streets,  the 
right  Is  to  use  them  In  altering  any  system  of 
distribution.  The  alteration  requires  no  con- 
sent though  in  making  It  the  company  may 
be  subject  to  proper  police  regulations. 

Turning  to  the  ordinances  of  November  21, 
1892,  November  25,  1892,  and  May  22,  1895, 
nothing  can  be  found  In  them  prohibiting  a 
change  by  the  appellant  from  the  pole  to  the 
conduit  system  of  distributing  electricity. 
On  the  contrary,  each  ordinance  encourages, 
and,  as  to  a  portion  of  the  city,  requires,  the 
adoption  or  substltntion  of  the  conduit  sys- 
tem. Among  the  provisions  relating  to  the 
adoption  or  substitution  of  this  system  is  sec- 
tion 2  of  the  ordinance  of  November  25,  1892, 
which  Is  as  follows:  "Every  such  corpora- 
tion, co-partnership,  or  Individual  before  en- 
tering upon  any  of  the  streets,  lanes,  alleys 
or  highways,  aforesaid,  for  the  purpose  of 
constructing  thereunder,  any  conduits,  sub- 
ways, apparatus,  devices  or  means  as  afore- 
said for  transmitting,  conducting  or  convey- 
ing electricity  shall  file  in  the  office  of  the 
d^artment  of  public  works  a  full  plan  show- 
ing the  location,  size  and  details  of  sucb 
proposed  conduits  and  subways,  and  all  such 
plans  shall  be  subject  to  the  approval  of  the 
chief  of  the  departmoit  of  public  works,  or, 
of  the  committee  on  public  works,  and  no 
corporations,  co-partnerships,  or  Individuals 
shall  enter  upon  any  of  the  streets,  lanes, 
alleys  or  highways  aforesaid,  or  occupy  or 
do  any  work  upon  the  same  until  the  said 
plans  have  first  been  approved  In  writing  by 
the  said  chief  of  the  department  of  public 
works,  or,  the  committee  on  public  works,  or, 
as  may  be  directed  by  councils,  In  accordance 
with  the  provision  of  section  seventh."  The 
appellant  offered  in  evidence  the  plan  for  its 
conduit  system,  which,  'on  July  IS,  1899,  was 
approved.  In  writing,  by  B.  M.  Bigelow,  di- 
rector of  the  department  of  public  works. 
The  court  found  that  other  provisions  of  the 
ordinances  had  not  been  compiled  with,  and, 
having  been  of  opinion  that  compliance  with 
them  was  a  condition  precedent  to  appel- 
lant's right  to  construct  Its  conduit  system, 
dismissed  its  bill  and  granted  the  relief  ask- 
ed for  In  the  cross-bill.  Whether  other  pro- 
visions of  the  ordinances  are  reasonable  po- 
lice regulations,  with  which  the  appellant 
was  bound  to  comply  before  altering  Its  sys- 
tem in  constructing  Its  underground  conduits, 
we  need  not  now  determine.  In  the  year 
1899  It  constructed  the  conduit  of  which  the 
appellees  now  complain.  The  city  of  Pitts- 
burg has  never  complained  of  Its  construc- 
tion. The  twenty-fourth  finding  In  the  cross- 
bill Is:  "The  Allegheny  County  Light  Com- 
pany has  not  been  ordered  by  the  director 
of  the  department  of  public  works  of  the  city 
of  Pittsburg  to  take  up  this  conduit  or  to 
relay  it"  The  finding  immediately  preced- 
ing It  Is :  "It  does  not  appear  that  any  com- 
plaint has  been  made  or  that  any  notice  has 
been  given  or  that  any  action  has  been  taken 
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In  regard  to  the  con8tru<:tion  or  malntemance 
of  its  conduit  by  Vincent,  Scott  &  Co^  or  any 
of  their  predecesaora  In  title  from  the  time 
of  the  construction  of  the  conduit  in  the 
summer  of  1880  until  the  fall  of  IMS." 

With  no  complaint  either  by  the  munici- 
pality or  the  appellees  and  their  predeces- 
sors, as  private  owners,  of  the  construction 
of  the  conduit  or  of  Its  use  for  more  than 
six  years  as  a  part  of  appellant's  large  and 
exi>en8ive  system,  equity  will  not  now  decree 
its  r^noval.  The  city  has  never  made  com- 
plaint of  any  disregard  or  violation  of  police 
regulations  in  connection  with  Its  construc- 
tion or  use,  and  it  is  now  too  late  for  either 
it  or  the  appellees  to  ask,  for  the  first  time, 
that  the  appellant  be  Interfered  with  In  ez- 
«rcising  what  In  this  proceeding,  must  be 
r^arded  as  a  vested  right. 

The  decrees  of  the  court  below  are  revers- 
ed. The  cross-bill  is  dismissed,  and  it  is  or- 
dered, adjudged,  and  decreed  that  appellant's 
bill  be  reinstated,  and  the  appellees  are  per- 
petually enjoined  from  interfering  with,  dis- 
placing, removing,  destroying  or  tampering 
with  the  subway  and  conduit  of  the  appel- 
lant mentioned  In  the  bill,  and  from  exca- 
vating, digging,  or  undermining  under  or 
about  the  said  conduit  so  as  to  interfere 
with  It  either  by  themselves,  their  agents, 
servants,  or  employes,  the  costs  on  this  appeal 
and  below  to  be  paid  by  the  appellees.  This 
decree  Is  without  prejudice  to  the  right  of 
the  appellant  to  recover  at  law  any  damages 
which  It  may  have  sustained. 


(a«  Fa.  SK) 

ABMSTRONO  T.  OONSOIilDATBD  TRAC- 
TION CO. 
(Snpieme  Court  of  Pennsylvania.   Jan.  7. 1907.) 
Street  Railboadb  —  Injubt  to  Pkbsor  or 
Ta&.cK. 

In  an  action  aiifainst  a  street  railway  com- 
pany to  recover  for  injuries  received  while  cross- 
ini!  the  track  at  niKbt,  the  gnestion  of  contribu- 
tory neslJKence  held  one  for  the  jury. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  44,  Street  Railroads,  H  251-257.] 

Appeal  from  Court  of  Common  Pleas,  Al- 
le^eny  County. 

Action  by  William  P.  Armstrong  against 
the  Consolidated  Traction  Company  Judg- 
ment for  plaintiff.  Defendant  appeals.  Af- 
firmed. 

Argued  before  MITCHES^L,  C.  J.,  and 
FBLL,  BROWN,  MESTREZAT,  POTTER, 
BLKIN,  and  STEWART,  JJ. 

James  C.  Gray,  Clarence  Burleigh,  and 
WlUlam  A.  Chailener,  for  appellant  Rody 
P.  Marshall  and  Thos.  M.  Marshall,  for  ap- 
pellee. 

FEIjL,  J.  The  question  raised  by  this  ap- 
peal is  whether  the  case  should  have  been 
withdrawn  from  the  Jury  on  the  ground  of 
contributory  negligence.  The  plaintiff  was 
injured  at  night  while  crossing  Penn  avenue 
at  Seventh  street  in  the  city  of  Pittsburg. 


-Cars  were  passing  over  the  croasing  every 
few  seconds.  There  are  two  tracks  on  the 
avenue  and  two  on  Seventh  street  and  these 
tracks  are  connected  by  curves,  and  cars  pass 
from  the  street  to  the  avenue.  There  was  a 
rule  of  ttie  company,  known  to  the  plaintiff, 
that  when  a  car  bad  passed  from  the  street 
to  the  avenue,  and  was  standing  to  receive  or 
discharge  passengers,  the  car  following  it 
should  not  enter  on  the  curve.  After  reach- 
ing the  crossing  he  waited  until  It  was  clear. 
When  he  started,  a  car  which  had  come  from 
Seventh  street  was  standing  on  the  avenue, 
and  the  car  following  It  which  struck  him, 
was  standing  diagonally  across  on  the  far 
side  of  Seventh  street  He  walked  on  the 
crossing  to  the  narrow  q>ace,  less  than 
4^  feet  wide,  between  the  straight  tracks, 
and  stopped,  looked  at  the  car  on  Seventh 
street  saw  that  it  was  standing,  Io(Aed  up 
and  down  the  avenue,  and  went  on.  He  was 
struck  when  on  the  far  side  of  the  curved 
track  by  the  car  from  Seventh  street  which 
had  been  started  without  a  signal  being  given 
and  was  running  very  rapidly  around  the 
curve. 

From  the  plaintiff's  testimony  it  appears 
that  the  crossing  was  an  exceptionally  dan- 
gerous one.  There  were  four  tracks  to  watch 
— two  straight  ones  and  two  that  curved  from 
the  street  There  was  no  safe  place  to  stop 
until  all  the  traces  had  been  crossed.  He  ex- 
ercised due  care  before  starting.  The  car 
standing  on  the  avenue  blocked  the  way  of 
the  car  standing  on  Seventh  street  and  was 
an  assurance  to  him  that  the  latter  would  not 
iounedlately  start.  He  halted  In  the  narrow 
space  between  the  straight  tracks  In  the  mid- 
dle of  the  avenue,  and  saw  that  the  car  on 
Seventh  street  was  still  standing,  and  he  was 
struck  as  he  left  the  curved  track.  The  weak- 
ness of  his  case  is  that,  between  the  time  be 
looked  at  the  Seventh  street  car  and  the  time 
he  was  struck  by  it,  it  must  have  moved 
from  a  full  stop  65  feet  on  a  curve,  and  dur- 
ing this  time  he  had  only  to  glance  in  another 
direction  and  walk  about  12  feet  It  is  highly 
improbable  that  his  recollection  was  accurate 
as  to  all  the  facts  detailed,  and  that  the  ac- 
cident happened  In  the  way  described  by  him. 
It  is  not  however,  impossible  that  It  happen- 
ed In  this  way,  and  the  court  would  not  have 
been  Justified  In  withdrawing  the  case  from 
the  Jury  on  the  ground  that  he  stepped  in 
front  of  a  moving  car,  which  he  either  saw 
or  should  have  seen.  He  was  not  proceeding 
heedlessly,  but  with  care,  in  a  situation  that 
was  both  dangerous  and  confusing.  It  has 
been  repeatedly  said  that  the  rule  stated  in 
Carroll  v.  Penna.  Railroad  Co.,  12  Wkly.  No. 
Cas.  848,  is  in  its  nature  applicable  only  to 
clear  cases,  where  the  conclusion  of  negli- 
gence is  Irresistible.  It  was  said  by  the 
present  Chief  Justice  in  Ely  v.  Pittsburg,  etc.. 
Railway  Co.,  158Pa.  233,  27  Atl.  970:  "Stop- 
ping Is  opposed  to  the  idea  of  negligence,  and 
unless,  notwithstanding  the  stop,  the  whole 
evidence  shows  negligence  so  clearly  that  no^ 
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other  Inference  can  properly  be  drawn  from 
It,  the  court  cannot  draw  that  Inference  aa  a 
conclnston  of  law,  but  must  Bead  the  case  to 
the  jury." 
The  Judgment  is  affirmed. 

(US  Pa.  68S) 

McCLBLLAND  t.  PITTSBDBa  RYS.  (X). 
(Supreme  Court  of  Pennsylvania.  Jan.  7,  1907.) 
Street  Railboads— Ooixibion  With  Yehiolk 

— CONTBIBtTTOBT  NBOUGEKCB. 

Where  the  driver  of  a  vehicle. about  to  cross 
the  traclu  of  a  street  railway  company  drives 
so  close  to  the  track  as  to  be  bit  by  an  ap- 
proachiuK  car  while  turning  into  the  space  be- 
tween tbe  track  and  the  curb  in  an  endeavor 
to  avoid  the  car  it  constitutes  contributory 
negligence. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Diit. 
vol.  44,  Street  Railroads.  U  210-216.1 

Appeal  from  Conrt  of  Common  Fleas,  Alle- 
gheny County. 

Action  by  B.  W.  McClelland  against  the 
Pittsburg  Railways  Company.  Judgment  for 
defendant,   and  plaintiff  appeals.    AUirmed. 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  MESTREZAT,  POTTER,. 
BLKIN,  and  STEWART,  JJ. 

James  Balph  and  R.  A.  Balph,  for  appel- 
lant. James  C-  Cray,  Clarence  Burleigh,  and 
William  A.  Challener,  for  appellee. 

POTTER,  J.  This  action  was  brought  to 
recover  damages  for  personal  Injuries  caused 
by  a  collision  between  the  buggy  in  which 
appellant  was  riding  and  one  of  defendant's 
cars.  The  accident  occurred  Just  as  plaintiff 
was  driving  out  the  driveway  of  a  private 
residence,  intending  to  cross  directly  over 
the  track.  It  appears  from  the  evidence  that 
be  saw  the  car  approaching  at  some  distance, 
and,  keeping  his  eye  upon  it,  he  allowed  hie 
driver  to  proceed  at  a  slow  trot  Just  as  tbe 
hc-ad  of  the  horse  reached  tbe  first  rail,  he 
concluded  that  tbe  car  was  too  near,  and 
was  coming  too  fast,  for  him  to  cross  tbe 
track  in  safety.  He  then  directed  the  driver 
to  turn  the  horse  to  the  right  into  the  space 
Itetween  the  track  and  tbe  curb,  so  as  to 
avoid  the  car;  but  in  doing  so,  tbe  wheel 
turned  sharply  under  the  body  of  the  buggy, 
and  apparently  swung  or  pushed  It  so  far 
around  as  to  bring  the  hind  wheel  in  contact 
with  the  car  as  It  passed. 

The  testimony  shows  that  the  car  was  run- 
ning at  an  excessive  rate  of  speed,  and  that 
the  horse  was  trotting  as  it  approached  the 
track.  Presumably  tbe  fact  that  the  horse 
was  trotting  made  it  more  difficult  to  stop 
or  turn  when  it  became  necessary  to  do  so, 
before  the  buggy  reached  the  trade.  At  any 
rate,  if  the  driver  had  approached  the  track 
more  slowly,  or  bad  stopped  at  a  point  a  few 
feet  further  from  the  track,  the  collision  need 
not  have  occurred.  Undoubtedly  the  defend- 
ant company  was  negligent  in  running  the  car 
at  so  high  a  rate  of  speed,  but,  even  tben, 
under  the  well-settled  rule  of  law,  the  plain- 


tiff cannot  recover  If  by  his  own  conduct  he 
also  contributed  to  tbe  happening  of  tlie  ac- 
cident. As  we  read  the  testimony,  be  did 
this  when  be  approached  the  point  of  inter- 
section so  rapidly,  and  drove  so  close  to  tbe 
track  before  stopping  or  taming  the  head  of 
his  horse.  There  was  ample  room  to  permit 
the  turning  of  the  horse  and  buggy  Into  tbe 
space  between  the  curb  and  tbe  first  track  as 
tbe  plaintiff  drove  out  into  the  street  had 
he  so  desired.  This  was  the  course  he  finally 
adopted,  but  he  hesitated  a  trifle  too  long 
In  its  execution.  If  he  had  stopped  or  turn- 
ed an  instant  sooner  lie  would  have  been 
safe.  The  buggy  seems  not  to  have  been  at 
any  time  actually  upon  the  track,  and,  when 
tbe  plaintiff  was  caught.  It  was  by  reason  of 
being  too  close  to  tbe  car,  rather  than  by 
being  in  front  of  it 

We  see  no  error  in  tbe  refusal  of  tbe  learn- 
ed trial  Judge  to  take  off  the  nonsuit,  and  the 
Judgment  la  affirmed. 


OU  Fa.  t84) 
SMALL  y.  PITTSBURO  RYS,  00. 

(Supreme  Court  of  Pennsylvania.    Jan.  7, 1907.) 

StBBET   RAII.B0ADS— NXOUOKNCE. 

In  an  action  against  a  street  railway  com- 
pany to  recover  for  personal  Injuries  to  plaintiff 
from  beine;  struck  by  a  piece  of  wood  torn  from 
a  telephone  pole  by  a  runaway  electric  car, 
evidence  of  defendant's  negligence  held  insuffi- 
cient to  go  to  the'  jury. 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County. 

Action  by  Frank  B.  Small  against  the 
Pittsburg  Railways  (3oihpany.  Judgmait  for 
plaintiff,  and  defendant  appeals'.    Reversed. 

Argued  before  MITCHELL,  C.  J.,  and 
FBLL,  BROWN,  MESTREZAT,  POTTER, 
ELKIN,  and  STEWART.  JJ. 

James  O.  Gray,  Clarence  Burleigh,  and 
William  A.  Challener,  for  appellant  John 
O,  Haymaker  and  Thomas  B.  Flnley,  for 
appellee. 

POTTER,  J.  This  was  an  action  of  tres- 
pass brought  by  Frank  B.  Small  against  the 
Pittsburg  Railways  Company  to  recover 
damages  for  an  Injury  alleged  to  have  been 
sustained  by  reason  of  tbe  negligence  of  tbe 
defendant  From  East  McKeesport  to  WIl- 
merding  the  street  railway  of  tbe  defendant 
company  runs  on  the  public  street,  for  a  dis- 
tance of  a  mile  and  a  quarter,  upon  a  grade 
of  6  per  cent  At  the  foot  of  the  slope  is 
the  Wllmerdlng  station  of  the  Pennsylvania 
Railroad.  Tbe  tracks  of  the  street  railwajr 
terminate  at  tbat  point  directly  across  the 
street  from  tbe  station.  On  the  evening  of 
January  29,  1902,  shortly  before  8  o'clock, 
tbe  plaintiff,  who  was  standing  aa  tbe  sta- 
tion platform,  was  struck  by  a  piece  of 
wood  broken  from  a  nearby  telephone  pole. 
A  car  of  defendant  company  bad  gotten  be- 
yond control  while  coming  down  the  WU- 
Digitized  by  V^OOQIC 
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meiding  hOI,  and  bad  left  the  track  at  the 
termlnnii,  croseed  the  atreet,  and  collided 
with  the  telephone  pole,  breaking  It  and 
running  against  the  wall  of  the  railroad  sta- 
tion. A  fragment  of  the  broken  pole  was 
thrown  against  plalntifF,  and  Inflicted  seri- 
ous Injnrles.  The  testimony  shows  that  the 
car  escaped  from  control  while  coming  down 
the  hill  by  reason  of  the  slippery  condition 
of  the  tracks  upon  the  grade.  Rain  had 
fallen,  which  froze  to  the  rails  as  It  fell. 
The  car  was  in  good  conditlMi,  and  properly 
equipped  with  brakes,  and  was  provided 
with  sand;  but  the  tracks  were  so  Incased 
In  ice  that,  when  the  motorman  attempted 
to  apply  the  sand,  the  wheels  would  not  take 
hold,  even  when  reversed.  In  consequence 
the  car  slid  down  the  grade. 

Upon  the  trial,  as  the  eonrt  said,  there  was 
no  evidence  of  Improper  brakes,  machinery, 
or  appliances.  The  only  matter  which  the 
court  submitted  to  the  Jury  was  the  conduct 
of  the  employes  In  charge  of  the  car  in  at- 
tempting to  tiike  it  down  the  hill  when  the 
tracks  were  icy  He  Instructed  the  Jury  that 
if  prudent  employes  would  have  considered 
it  dangerous  to  tAke  the  car  down  at  that 
time,  and  would  not  have  taken  the  hazard, 
then  the  employes  In  charge  of  the  car  were 
guilty  of  negligence,  and  the  plaintiff  was 
entitled  to  recover.  But  the  difficulty  In 
sustaining  this  submission  of  the  question  la 
that  there  is  no  evidence  that  the  employes 
were  not  prudent  men,  of  long  experience, 
and  yet  they  did  aa  a  matter  of  fiict  con- 
dude  that  It  was  reasonably  safe,  under  tlie 
drcnmstances,  to  attempt  to  take  the  car 
down. 

It  win  be  remembered  that  the  plaintiff 
was  not  a  passenger  on  the  car,  but  was 
standing  upon  the  public  highway  near  the 
terminus  of  the  tracks.  The  car  which  ran 
into  the  telephone  pole  and  broke  it,  thus  In- 
flicting injury  upon  the  plaintiff,  was  the 
second  of  the  two  cars  which,  by  reason  of 
the  ice  on  the  rails,  escaped  from  control  at 
the  point  In  question^  The  motorman  of 
the  second  car,  which  is  the  one  which  caus- 
ed the  injury  to  the  plaintiff,  had  no  knowl- 
edge of  the  fact  that  the  car  Immediately  pre- 
ceding had  gotten  beyond  control,  and  he 
Marted  down  the  hin  a  few  minutes  after- 
wards. He  had  no  difficulty  until  his  car 
had  proceeded  a  considerable  distance,  when 
he  found  it  was  beyond  control.  He  used 
every  effort  to  stop  the  car,  but  was  unable 
to  do  so.  He  tells  the  story  thus  in  his  own 
words:  "I  started  off  so  slow  that  any  six 
years*  old  boy  could  get  on  that  car,  from 
the  top  of  the  hill  until  I  got  within  about 
20O  feet  of  the  bridge  that  goes  under  the 
track.  Tbea  I  began  to  notice  that  the 
twakes  would  not  hold  it  any  more.  It  be- 
gan sliding.  Then  I  threw  off  the  brake  and 
revnsed  the  car.  and  pulled  the  sand,  and 
I  found  there  was  too  much  ice  on  the  rail 
for  the  wheel  to  take  hold  on  the  sand.    It 


Just  brushed  the  sand  off  when  it  was  re- 
volving in  Ute  badtwaid  motion.  I  kept  It 
on  reverse  all  of  the  way,  and,  when  I  got  to 
the  stone  quarry,  the  trolley  Jumped  off. 
Then  1  was  in  darkness  from  there  down  to 
the  foot  of  the  hlU,  and  kept  using  all  force 
from  there  on  down  to  the  foot  of  the  hill, 
expecting  every  minute  I  would  get  control 
of  it  again,  but  I  didn't  until  I  ran  into  the 
station."  Fryan,  the  motorman,  had  many 
years'  experience,  and  had  been  engaged  two 
years  and  a  half  on  that  particular  line.  He 
had  brought  his  car  up  the  hill  over  the  same 
track  only  a  little  while  before  without  trou- 
ble or  difficulty;  and,  after  proceeding  a 
short  distance  along  ti>e  road,  he  changed 
cars  and  started  back  again  towards  the 
foot  of  Wilmerdlng  hill. 

The  evidence  shows  that  before  entering 
TQH>n  the  down  grade  he  tested  his  brakes, 
found  they  were  in  good  condition,  and  tested 
his  sand,  and  found  that  the  supply  was  good, 
and  that  it  was  running  freely.  There  Is  no 
snggestion  in  the  evidence  that  anything  was 
wrong  with  the  car,  or  that  the  motorman 
did  anything  which  he  ought  not  to  have  done, 
or  left  anything  undone  which  he  should 
have  done,  in  the  managemoit  of  his  car. 
The  sole  fault  which  can  be  Imputed  to  him, 
under  the  evidence,  is  that  he  erred  in  his 
Judgment  when  he  started  his  car  down  the 
grade.  As  the  sequence  showed,  he  did  under- 
estimate the  difficulty  caused  by  the  pres- 
eaao  of  Ice  on  the  rails.  The  motorman  of 
the  car  Immediately  ahead  of  him  made 
the  same  mistake.  But  the  exercise  of  Judg- 
ment— even  tnough  It  be  mistaken  Judgment — 
is  not  negligence.  Under  ordinary  conditions 
of  the  weather,  and  so  far  as  his  experience 
showed,  under  extraordinary  conditions,  he 
woald  have  been  safe  in  taking  his  car  down 
that  hill.  He  bad  done  it  many  times  before, 
and  his  experience  certainly  fitted. him  to 
Judgp  as  to  the  conditions.  He  occupied  the 
place  of  greatest  danger  on  the  front  plat- 
form, and  regard  for  his  own  safety  would 
naturally  quicken  his  instinct  to  anticipate 
danger.  It,  in  nls  Judgment,  there  had  been 
any  real  occasion  for  It.  The  testimony  Is 
clear  that  the  accident  was  caused  by  condi- 
tions most  unusuaL  When  asked  If  he  had 
ever  experienced  during  the  two.  and  a  half 
years  that  he  had  run  over  that  road  such  a 
night  as  that  of  the  accident,  the  motorman 
replied:  "No,  I  told  you  I  never  experienced 
It  In  22  years  before."  The  testimony  of  the 
defendant's  superintendent  also  was  that  the 
night  was  bad,  raining,  sleeting,  ley;  the 
worst  night  he  had  ever  seen  In  all  his  ex- 
perience in  street  railroading. 

Negligence  Is  not  to  be  presumed  upon  the 
happening  of  an  occurroice  which  is  the  re- 
sult of  exceptional  and  extraordinary  omdi- 
tions.  It  must  be  presumed  that  In  a  hilly 
country,  such  as  that  in  the  region  of  Pitts- 
burg, some  risks  must  be  taken  in  the  opera- 
tion of  street  cars.    It  will  not  do  to  stop 
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them  at  every  change  In  the  weather.  The 
public  need  for  them  1b  greatest  In  bad  weath- 
er. The  knowledge  and  experience  of  the 
motorman  did  not  suggest  to  him  any  undue 
risk  of  accident,  and  we  cannot  say,  or  per- 
mit a  Jury  to  conjecture,  that  because  an 
accident  did  happen  in  this  case.  It  affords 
good  ground  for  charging  the  motorman  with 
negligence,  because  he  did  not  foresee  that  the 
car  would  get  beyond  control,  and  did  not  re- 
fuse to  start  it  down  the  bill.  The  theory 
upon  which  this  action  was  brought,  as  shown 
by  the  statement,  was  not  that  the  motor- 
man  erred  in  his  Judgment  There  is  no  such 
claim  made.  The  plaintiff  charged  only  that 
the  car  was  Improperly  operated,  and  that 
the  employ^  were  incompetent  and  careless, 
and  that,  owing  to  the  careless  management 
of  the  car,  and  by  reason  of  deficient  machin- 
ery and  lack  of  proper  brakes,  the  car  became 
unmanageable.  None  of  these  charges  were 
supported  by  evidence.  There  was  no  testi- 
mony whatever  to  show  that  the  motorman 
was  incompetent,  or  that  he  was  remiss  In 
any  way  In  the  operation  of  the  car,  or  that 
the  brakes  or  machinery  were  deficient.  The 
only  thing  which,  in  the  opinion  of  the  trial 
judge,  could  be  submitted  to  the  jury  was 
whether  the  judgment  exercised  by  the  motor- 
man  in  deciding  to  run  bis  car  down  the  bill 
was  bad.  But  no  witness  was  produced  who 
testified  that  the  situation  at  the  brow  of 
the  hill,  as  it  appeared  before  the  acci- 
dent, was  such  as  to  deter  a  prudent  motor- 
man  from  attempting  to  take  his  car  down. 
The  finding  of  the  jury  In  this  respect  could 
not  have  been  based  on  evidence,  but  only 
on  conjecture.  At  most,  it  would  be  their 
judgment  after  the  accident  as  against  that 
of  an  experienced  motorman,  upon  the  cir- 
cumstances as  they  existed  before  the  acci- 
dent, and  in  a  situation,  too,  where  his  own 
safety  was  at  stake  In  the  course  to  be  pur- 
sued. Hindsight  is  better  than  foresight, 
no  doubt,  and  it  is  easy  to  criticise  after  the 
event ;  but  the  law  holds  men  responsible  only 
for  such  consequence  as  can,  in  the  exercise 
of  reasonable  prudence,  be  foreseen.  We  feel 
that  the  facts  of  this  case  negative  any  in- 
ference of  negligence  arising  out  of  the  mere 
attempt  upon  the  part  of  the  motorman  to 
operate  the  car,  proceeding  as  be  did,  slow- 
ly and  cautiously,  feeling  his  way,  as  It 
were,  until  unfortunately  he  foimd  by  trial 
that  the  conditions  were  so  unusual,  that,  con- 
trary to  his  expectation,  based  upon  long  ex- 
perience, the  sand  would  not  enable  him  to 
control  his  car.  We  are  unable  to  find  in 
this  record  any  evidence  of  negligent"  upon 
the  part  of  the  defendant  company  sufficient 
to  justify  the  submission  of  the  case  to  the 
jury.  This  plaintifF  was  not  upon  the  car,  and 
was  not  therefore  entitled  to  the  benefit  of 
the  presumption  which  arises  in  case  of  In- 
jury to  a  passenger. 

The  assignments  of  error  are  sustained,  and 
the  Judgment  is  reversed. 


(U6  Pa.  683) 
POWELSON  T.  UNITBD  TRACTION  00. 
(Supreme  Court  of  Pennsylvania.    Jan.  7. 1907.) 

CABBIKSS— INJUBT    TO    PASSENGEB— EVIDBROK. 

In  an  acrlon  to  recover  for  injuries  received 
by  a  passenger  on  a  street  car  on  entering  the 
!<ame,  evidence  held  to  require  Jndinnent  for  de- 
fendant. 

Appeal  from  Ck)urt  of  Common  Pleas,  Al- 
legheny County. 

Action  by  James  Powelson  against  the 
United  Traction  Company.  Judgment  for 
plaintiff,   and  defendant  appeals.    Affirmed. 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BKOWN,  MESTKEZAT,  POTTER, 
BLKIN,  and  STEWART,  JJ. 

William  A.  Cballener,  Clarence  Burleigh, 
and  James  C.  Gray,  for  appellant.  Rody  P. 
Marshall,  Thomas  M.  Marshall,  and  John  C. 
Haymaker,  for  appellee. 

PER  CURIAM.  Counsel  for  appellant  in 
their  paper  book  say  with  great  franlmess 
that  this  appeal  has  l)een  taken  with  the  di- 
rect purpose  of  having  this  court  review  the 
several  cases  relating  to  negligence  In  getting 
on  or  off  a  moving  car,  and  declare  that  the 
general  rule  that  such  act  is  negligence  per 
se  Is  the  only  rule,  and  that  there  are  no  ex- 
ceptions to  fits  operation. 

The  court  have  given  the  cases  attration, 
and  have  not  been  convinced  that  they  need 
any  substantial  modification.  The  general 
rule  is  a  good  rule,  the  exceptions  are  not 
many,  and  they  will  not  be  lightly  increased. 
But  to  say  that  no  exception  shall  be  per- 
mitted under  any  drcumstances  would  be  to 
ignore  the  Infinite  variations  of  human  ac- 
tion under  pressure  of  emergencies  or  doubt, 
and  to  reduce  the  elastic  principles  of  the 
comm(Hi  law  to  the  rigidity  of  a  penal  stat- 
ute. But  how  clearly  the  exceptions  must 
be  shown  to  be  such  is  made  manifest  by  the 
cases  of  Hunterson  v.  Traction  Co.,  205  Fa. 
568,  65  Atl.  643,  Balnbridge  v.  Traction  Co.-, 
206  Pa.  71.  65  AU.  836,  and  Boulfrois  v. 
Traction  Co.,  210  Pa.  263.  59  Atl.  1007,  105 
Am.  St.  Rep.  809. 

This  was  a  very  close  case,  but  when  it 
was  here  before  (204  Pa.  474,  54  AtL  282)  it 
was  held  to  be  one  for  the  jury.  It  was  tried 
by  the  court  below  on  the  lines  of  the  opinion 
by  our  late  Brother  Dean,  and  we  have  seen 
nothing  to  change  our  views. 

Judgment  affirmed. 


(217  Pa.  7) 

STERLING  VARNISH  CO.  T.  MACON  et  al. 

(Supreme  Ck>urt  of  Pennsylvania.    Jan.  7.  1907.) 

Appeal  —  Application    to    Open    Decebe.— 

Newly  Discovered  Evidence. 

An  employer  broueht  a  bill  to  enjoin  former 
employes  from  usine  the  secret  processes  which 
tliey  had  contracted  not  to  use  except  for  com- 
plainant's benefit.  The  evidence  showed  a  clear 
prima  facie  case  of  fraudulent  breach  of  con- 
tract. Held,  that  where  the  trial  court  refused 
an   injunction   unless   evidence   of  the  secret 
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process  was  IntrodTii«d  wMelt  complainant  de- 
clined to  do,  and  after  an  appeal  complainant 
applies  for  a  reopeninK  of  the  case  for  newly 
discovered  evidence,  the  decree  will  be  reversed 
with  directions  to  reopen  the  same. 

Appeal  from  (3ourt  of  Common  Fleas,  Al- 
legheny County. 

Bill  by  the  Sterling  TamlBh  Company 
against  Latimer  S.  Maoon  and  others.  De- 
cree for  defendants,  and  plaintiff  appeals. 
Reversed. 

Argued  before  MITCHELL,  0.  J.,  and 
FELL,  BROWN,  MESTREZAT,  POTTER, 
ELKIN,  and  STEWART,  JJ. 

M.  Hampton  Todd,  A.  Leo  Weil,  Bredc  & 
Valll,  and  Henry  0.  Todd,  for  appellant 
Johns  McCleave  and  John  S.  Wendt,  for  ap- 
pellees. 

PER  CURIAM.  Defendants  obtained 
knowledge  of  certain  business  secrets  rela- 
tive to  machinery  and  processes  while  in 
the  employment  of  complainant  under  con- 
tract expressly  stipulating  that  they  were 
not  to  divulge  any  of  such  secrets  or  to  make 
use  of  them  or  any  part  of  them  directly  or 
indirectly  except  for  complainant's  benefit. 
This  bill  was  filed  on  the  ground  that  after 
leavbtg  complainant's  employment  the  de- 
fendants were  using  such  secrets  for  their 
own  advantage. 

It  was  shown  that  they  had  opportunity 
and  motive  for  such  use;  that  one  of  them, 
while  In  sole  charge  during  the  absence  of 
tlie  president  of  the  company,  had  had  blue- 
print copies  of  machinery  and  drawings 
made,  which  covered  the  dimensions  of  the 
complainant's  unique  special  apparatus,  the 
drawings  for  which  were  kept  In  the  com- 
pany's safe,  to  which  be  bad  access;  that 
no  entry  was  made  on  the  company's  books 
as  to  these  copies  or  the  payment  for  them ; 
that  during  the  same  period  of  tlie  presi- 
dent's absence  one  secret  formula  at  least 
for  extra  Insulating  varnish  was  copied  by 
Macon  in  his  own  handwriting,  and  that  lie 
also  had  in  his  custody  and  charge  at  the 
time  of  the  trial  a  large  number  of  drawings 
and  blueprints  of  drawings  of  all  the  ma- 
chinery and  apparatus  in  plaintiff's  works; 
and,  lastly,  ttiat  a  portion  of  defendant's  ma- 
chinery known  as  the  "spray  pipe"  appara- 
tus was  a  direct  copy  and  Infringement  of 
compiabianf  s  secret  apparatus. 

This  summary  of  the  facts  condensed  from 
the  oourf  s  finding,  omitting  details  as  to  the 
resemblances,  etc.,  shows  a  clear  prima  fade 
case  of  fraudulent  breach  of  contract  by  the 
defendants.  The  learned  Judge  below  was 
apparently  of  this  opinion;  but,  complain- 
ant having  refused  to  put  In  evidence  its 
secret  formulse,  on  the  very  substantial 
ground  that  to  do  so  would  destroy  the  se- 
crecy which  makes  so  large  an  element  In 
its  value,  the  judge  thought  that  the  proof 
was  not  technically  sufficient,  and  that,  un- 
less the  secr^  processes  were  disclosed,  no 
rdlef  on  the  vital  question  of  infringement 


could  be  rendered  effective.  He  therefore 
limited  the  injunction  to  the  spray  pipe  ap- 
paratus. It  is  not  impossible,  however,  that 
appellant  may  make  out  satisfactory  proof 
of  Its  case  by  other  evidence  without  the 
necessity  of  disclosure  of  secrets,  nor  Is  it 
clear  that  it  lias  not  done  so.  But  we  need 
not  decide  that  point  at  present,  as  com- 
plainant has  made  application  for  reopening 
the  case  on  the  ground  of  material  evidence 
discovered  after  the  appeal  was  taken  to 
this  court  The  importance  of  this  evidence 
Is  unquestionable,  and  coming  as  it  does  from 
the  other  side  it  cannot  be  held  to  have  been 
within  tlie  reach  of  appellant  at  an  earlier 
date  by  any  reasonable  diligence.  The  ap- 
plication, therefore,  should  be  granted. 

The  decree  Is  reversed,  with  directions  to 
allow  the  case  to  be  reopened  for  further 
evidence. 


(n8  Pa.  42S) 

WOOD  et  al.  v.  SOHOEN. 
fSapreme  Court  of  Pennsylvania.    Jan.  7. 1907.) 

1."  Wills— CoNBTBUcnoM. 

In  the  construction  of  a  will,  if  the  lan- 
guage emnloypd  is  plain,  no  rales  of  construc- 
tion are  necessary  to  aid  in  Its  interpretation, 
and  the  usual  and  ordinary  meaning  is  to  be 
(riven  to  the  words  and  terms  unless  the  context 
clearly  shows  that  such  was  not  the  meaninic  of 
the  testator. 

fEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  49,  Wills.  H  94C-958,  972-986.] 

2.  WIM.S— CONSTBTJOnOH— Heibs. 

Testator  gave  the  income  of  his  estate  to 
his  wife  and  three  sisters  for  life,  and  provided 
that  on  the  death  of  his  wife  and  his  three 
sisters  one-third  of  the  real  estate  and  moneys 
from  the  personal  estate  should  go  to  his  nephew 
and  niece  In  fee  equally,  and  the  other  two- 
thirds  to  such  child  or  children  as  he  mi^ht 
leave  and  the  issue  of  such  child  or  diildren 
as  might  be  deceased,  and  in  default  of  such 
child  or  children  or  issue,  then  to  those  who 
would  be  entitled  thereto  nnder  the  Intestate 
laws.  Heli,  to  give  two-thirds  of  the  remainder 
of  his  real  estate  to  those  who  were  his  heirs 
at  the  expiration  of  the  particular  estate,  and 
not  to  those  who  were  his  heirs  at  the  time  of 
bis   death. 

fEd.  Note.— For  cases  In  point  see  Cent  DIjt. 
vol.  49.  Wills.  11  lllft-1127.] 

3.  Saks. 

Where  testator  Ksve  the  Income  of  Us 
estate  to  his  wife  and  three  sisters  for  life,  and 
at  their  death  to  certain  of  his  heirs,  and  to 
any  children  or  issue  thereof,  and  testator  died 
without  leavlnir  children  or  the  issue  of  chil- 
dren, but  his  wife  and  sisters  surviving,  his 
heirs  at  the  time  of  his  death  could  not  nuike 
a  good  title  to  his  real  estate. 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County. 

Action  by  James  S.  Wood  and  others 
against  William  H.  Schoen.  Judgment  for 
plaintiffs,  and  defendant  appeals.    Reversed. 

It  appeared  that  the  defendant  agreed  with 
plalntiu'g  to  purchase  a  lot  of  land  In  the 
second  ward  of  the"  city  of  Pittsburg.  The  ' 
land  formerly  belonged  to  James  Scott.  The 
latter  died  leaving  a  will  by  which  be  direct- 
ed, inter  alia,  as  follow»|„^^^t,yV^oOgie 
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"(1)  I  devise  all  ot  the  real  estate  of  Tirblcb 
I  may  die  seized,  wberever  tne  same  may  be 
situated,  to  George  W.  Van  Fleet,  of  the  place 

aforesaid,  and  — ' ,■  of ,  and  to  such 

successor  or  successors  as  may  be  appointed 
In  law,  In  trust  for  the  uses  and  purposes 
hereinafter  expressed.  In  the  event  of  my 
death  without  childre;n  my  said  trustee  shall 
pay  one-half  of  the  rents.  Issues  and  profits 
of  said  real  estate,  after  the  deductions  afore- 
said, annually  to  my  wife  Emma,  during  her 
natural  life,  and  also  the  one-half  of  the  in- 
terest annually  upon  the  moneys  invested  as 
aforesaid,  less  the  expenses — the  other  half 
of  the  said  rents,  Issues,  and  profits  and  in- 
terest, less  the  deductions  aforesaid,  annually 
to  my  sisters,  Eliza  S.,  Mary  and  Catharine 
N.,  during  their  Joint  lives  and  to  survivor 
or  survivors  for  life.  Upon  the  death  of  my 
said  wife  and  all  of  my  first  named  three 
Bisters,  I  will,  devise  and  bequeath  the  one- 
tblrd  of  the  real  estate  and  moneys  from  the 
personal  estate  In  the  hands  of  my  said  trus- 
tee to  my  nephew,  James  Wood,  and  my 
niece,  Lizzie  Wallace,  In  fee,  equally;  the 
other  two-thirds  thereof  to  such  child  or 
children  as  I  may  leave,  and  the  Issue  of 
such  child  or  children  as  may  be  deceasea. 
And  In  default  of  such  child  or  children 
or  issue,  then  to  those  who  would  then  be 
entitled  thereto  under  the  Intestate  laws 
of  this  state.  And  I  authorize  my  said 
trustees  aforesaid  to  convey  and  assure 
the  same  by  proper  assurances  In  law  to 
said  persons  respectively."  James  F.  Scott, 
deceased,  left  to  survive  him  neither  child 
nor  descendants  in  any  degree,  but  did  leave 
to  survive  him  a  widow,  Emma  E.  Scott,  and 
three  sisters,  viz.,  Eliza  S.  Scott,  Mary  Scott 
and  Catharine  N.  Scott,  spinsters,  and  a 
nephew,  James  Wood,  a  son  of  Grace  Wood, 
a  deceased  sister,  and  a  niece,  Lizzie  Wallace, 
daughter  of  Ellen  Wallace,  a  deceased  sister, 
all  of  full  age.  The  plaintiffs  were  the  heirs, 
or  the  representatives  of  the  heirs,  of  James 
F.  Scott.  The  defendant  refused  to  accept 
a  deed,  claiming  that  the  title  offered  to 
him  was  not  marketable. 

Argued  before  MITCHELL,  C  J.,  and 
FELL,  BROWN,  MESTREZAT,  ELEIN,  and 
STEWART,  JJ. 

George  T.  Hlldebrand,  for  appellant  S. 
W.  Dana  and  Richard  F.  Dana,  for  appellees. 

MESTREZAT,  J.  The  purpose  In  constru- 
ing a  will  Is  to  ascertain  the  Intention  of  the 
testator,  so  that  it  may  be  carried  out  in  the 
disposition  wblcb  he  has  made  of  his  prop- 
erty. Technical  rules  of  construction  should 
only  be  resorted  to  and  applied  in  the  inter- 
pretation of  wills  when  found  to  be  neces- 
sary In  determining  the  meaning  of  the  in- 
strument, 80  as  to  effectuate  the  purpose  of 
the  testator.  If  the  language  employed  by 
him  In  disposing  of  his  estate  Is  plain  and 
clearly  discloses  his  Intention  the  will  inter- 
prets Itself,  and  hence  no  rules  of  construc- 
tion are  necessary  b>  aid  In  Its  interpreta- 


tion. As  well  said  by  Sharswood,  J„  Im 
Reek's  Appeal,  78  Pa.  432:  "All  mere  technic- 
al rules  of  construction  must  give  way  to 
the  plainly  expressed  Intention  of  a  testator, 
if  that  intention  is  lawful.  It  Is  a  rule  of 
common  sense  as  well  as  law  not  to  attempt 
to  construe  that  which  needs  no  construc- 
tion." The  learned  Judge  below  correctly  ob- 
serves In  his  opinion  that  remainders  are  to 
be  regarded  as  vested  rather  than  contin- 
gent, and  that  where  proi»erty  is  limited  by 
will  to  one  for  life,  and  after  his  decease  to 
the  testator's  next  of  kin  or  heirs,  or  other 
classes  of  persons  similarly  described,  the  per- 
sons who  answer  that  description  at  the  death 
of  the  testator  and  not  those  who  answer  It 
at  the  death  of  the  tenant  for  life  shall  take, 
unless  a  contrary  Intent  clearly  appears  from 
the  will.  But  it  should  be  added  that  when 
It  clearly  appears  that  the  testator  Intended 
his  heirs  or  next  of  kin  at  the  death  of  the 
tenant  or  legatee  for  life  to  take,  such  intent 
will  prevail.    Buzby's  Appeal,  61  Pa.   111. 

James  F.  Scott  devised  all  his  real  estate 
to  a  trustee  for  the  purposes  named  In  his 
will.  If  be  died  without  children,  he  direct- 
ed his  trustee  to  pay  one-half  of  the  proceeds 
of  the  real  estate  to  bis  wife  for  life,  and  the 
other  half  to  his  three  sisters  and  the  sur- 
vivor of  than  for  life.  Dpon  the  death  of 
his  wife  and  sisters  he  devised  one-third  of 
his  real  estate  to  a  nephew  and  niece,  and 
"the  other  two-thirds  thereof  to  such  child 
(»  children  as  I  may  leave,  and  the  issue  of 
such  child  or  children  as  may  be  deceased; 
and  In  default  of  sudi  child  or  children  «e 
issue,  then  to  those  who  would  then  be  en- 
titled thereto  under  the  Intestate  laws  of  this 
state.  And  I  authorize  my  said  trustees 
aforesaid  to  convey  and  assure  the  same  by 
proper  assurances  In  law  to  said  persons  re- 
spectively." The  land  involved  in  this  ac- 
tion passes  under  this  last  clause  of  the  testa- 
tor's win,  and,  as  the  learned  Judge  of  the 
court  below  says,  the  question  Is  whether  It 
passed  as  a  vested  remainder  to  those  who 
were  at  the  time  of  the  death  of  the  testator 
entitled  under  the  Intestate  laws,  or,aa  a 
contingent  remainder  to  those  who  shall)  at 
the  death  of  the  survivor  of  the  life  tenants, 
one  of  whom  is  yet  living,  be  the  next  of  kin 
of  the  testator  and  entitled  to  take  as  If  the 
testator  had  died  Intestate  at  the  moment. of 
the  death  of  the  survivor  of  the  life  tenants. 
The  court  held  that  the  estate  devised  to  the 
remaindermen  vested  at  the  death  of  the 
testator,  and  passed  to  those  who  were  en- 
titled under  the  intestate  laws  at  that  time. 

We  think  this  was  an  erroneous  Interpre- 
tation of  the  will,  and  defeats  the  clearly 
expressed  intention  of  the  testator.  It  Is 
produced  by  the  application  of  the  rule  of 
construction  noticed  above,  without  giving 
due  consideration  to  the  lanjuage  of  the 
wllL  This  language  is  neither  ambiguous 
nor  indefinite,  and  therefore  It  is  not  neces- 
sary to  Invoke  the  aid  of  any  rules  of  Inter- 
pretation In  construing  the  iuatrui 
DigTTized  by"  -'  ^ 
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tBBtator  did  not  die  Intestate  an  to  any  part 
of  bl8  estate  The  one-third  of  hla  real 
estate  he  derlsed  to  his  nephew  and  niece 
In  fee,  and  the  other  two-thlrda  In  dispute 
bere,  irere  given  to  those  who,  at  the  ex- 
piration of  the  particular  estate,  would  then 
Xtb  entitled  thereto  tinder  the  Intestate  laws 
of  the  8tat&  This  did  not  create  an  intes- 
tacy, bat  was  simply  descrlptlTe  of  the  per- 
sons who  were  to  take  as  deriseee  under  the 
wllL  They  were  such  as  would  be  entitled 
under  the  Intestate  laws,  at  the  time  the 
clause  of  tlie  will  became  operative.  This 
phrase  of  the  devise,  therefore,  can  have  no 
significance  in  fixing  the  time  at  which  the 
remaindermen  were  to  be  determined.  The 
simple  question  here  Is,  did  the  testator 
limit  the  estate  devised  to  those  entitled 
under  the  intestate  laws  to  persons  of  that 
description  living  at  his  death,  or  at  the 
, death  of  the  survivor  of  the  life  tenants? 
The  will  itself,  unaided  by  any  technical 
roles  of  construction,  gives  a  definite  and 
imegulvocal  answer  to  the  question.  Its 
language  is:  "Upon  the  death  of  my  said 
wife  and  all  of  my  first  named  three  sisters, 
I  will  •  •  •  the  other  two-thirds  ♦  *  • 
then  to  those  who  would  then  be  entitled 
thereto  under  the  Intestate  laws  of  this 
state."  The  clause  provides  not  only  for  the 
event  which  shall  precede  the  passing  of  the 
estate,  but  also  the  time  when  the  remainder- 
men are  to  be  determined  and  the  estate  shall 
pass.  The  word  "then"  is  used  twice  In  this 
collocation  of  words  and  for  both  purposes. 
In  the  first  connection,  it  is  manifestly  used 
as  a  conjonctlon,  meaning  "in  that  event," 
and  In  the  second  as  an  adverb  of  time,  mean- 
ing "at  tliat  time."  Inserting  the  definition 
for  the  word  itself  the  clause  will  read  as 
follows:  "Upon  the  death  of  my  said  vrlfe 
and  all  of  my  first  named  three  sisters  *  •  * 
In  that  event  to  those  who  would  at  that 
time  be  entitled  thowto  tmder  the  Intestate 
laws  of  this  state."  A  universal  rule  In  om- 
sttnlng  a  win  requires  that,  if  possible,  ef- 
fect be  given  to  every'  word  and  eveiy  part 
of  it;  and  an  equally  well-established  rule, 
requires  the  usual  and  ordinary  meaning  to 
be  given  to  words  and  terms  in  a  will,  un- 
less the  context  shows  that  such  was  not 
the  meaning  Intended  by  tiie  testator.  We 
miBt  therefore  give  effect  to  "then"  as  nsed 
In  both  connections.  It  cannot  t>e  used  In 
the  second  connection  as  a  conjunction  for 
the  reason  that  It  would  be  surplusage,  it 
already  having  been  used  manifestly  in  that 
sense  in  the  same  sentenca  Having  been 
used  twice  so  closely  together  in  the  same 
jwntence,  the  word  clearly  was  not  employed 
~tbe  second  time  for  the  same  purpose  nor 
with  the  same  meaning  as  at  first  used.  If, 
therefore.  It  is  given  its  adverbial  significance 
In  the  second  connection,  It  must  refer  to  the 
death  of  the  surviving  life  tenant  as  the 
time  at  which  the  remaindermen  are  to  be 
ascertained.  That  Is  the  only  reasonable  In- 
terpretation of  which  the  word  used  in  that 
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connection  la  sasceptible^  and  coDseqnent- 
ly  the  meaning  with  which  the  testktor  nsed 
It.  This  construction,  we  think,  not  only 
gives  full  effect  to  the  word,  but  carries  out 
the  evident  intention  of  the  testator  as  dis- 
closed by  the  entire  will. 

We  cannot  agree  with  the  contention  of  the 
learned  counsel  of  the  appellee  that  the  ef-, 
feet  of  the  disposition  of  the  remainder  by 
the  will  Is  the  same  as  If  the  testator  had 
made  no  disposition  of  that  part  of  bis  es- 
tate and  had  died  Intestate  as  to  It  In  the 
latter  Instance,  it  may  be  conceded  that  the  in- 
testacy would  have  taken  effect  as  of  the 
date  of  the  testator's  death  and  the  persons 
then  competent  would  have  taken  the  es- 
tate subject  to  the  prior  life  tenancies.  But 
the  manifest  purpose  of  the  testator  was  to 
change  the  effect  of  an  intestacy  occurring 
at  his  death,  and  to  give  his  real  estate  to 
persons  other  than  those  who  would  be  his 
heirs  at  that  time,  and  hence  he  devised  It, 
on  the  death  of  the  life  tenant,  to  those  "who 
would  then  be  entitl^"  and  not  to  those 
"who  are  entitled"  under  the  Intestate  laws 
of  the  state.  If  the  testator  had  nsed  the 
latter  expression  there  would  be  some  ground 
for  the  appellee's  contention.  But  the  lan- 
guage employed  leaves  no  doubt  as  to  the 
persons  who  were  Intended  as  bis  beneficiar- 
ies. We  are  of  opinion  that  It  was  the  Inten- 
tion of  the  testator,  as  disclosed  by  his  will, 
to  devise  the  two-thirds  of  the  remainder  of 
his  real  estate  to  those  who  shall  be  his  heirs 
at  the  expiration  of  the  particular  estate,  and 
not  to  those  who  were  his  heirs  at  the  time 
of  his  death.  The  agreement  among  those 
who  were  heirs  of  the  testator  at  the  time 
of  his  decease  did  not  create  vested  Interests 
in  them  so  as  to  authorize  them  to  convey  a 
good  tiUe  to  the  defendant  The  will  creat- 
ed a  contingent  remainder  In  a  class  to  be 
ascertained  at  the  death  of  the  surviving  life 
tenant,  and  hence  only  those  of  the  class 
living  at  that  date  will  have  an  Interest  In 
the  remainder  and  will  be  capable*  of  con- 
tracting in  regard  to  It  We  cannot  see  that 
Ralston's  £2state,  172  Pa.  104,  33  AtL  278, 
has  any  application  to  the  facts  of  this  case. 

The  Judgment  of  the  court  below  Is  revers- 
ed, and  in  accordance  with  the  terms  of  the 
case  stated,  Judgment  is  now  entered  In 
favor  of  the  defendant,  and  against  the 
plaintiffs,  for  the  sum  of  $1,000. 


(ns  Pa.  too 
ALLES  V.  LYON. 
(Supreme  Court  of  Pennsylvania.    Jan.  7. 1807.) 

1.  Husband  and  Wife— Titlk  bt  BimRvnis 
—Sals  or  Wifb'b  Intbrest. 

Where  a  husband  and  wife  are  owners  bv 
entirety  of  a  lot  in  a  cit.y,  and  a  Diunlcipal  lien 
is  filed  aitaingt  the  wife  alone,  and  Jodnnent 
ent«red  BRaiOBt  her.  a  sale  of  the  haslMLnd's  in- 
terest under  the  lien  passes  no  title. 

2.  Samx— Tknancy  in  Common— WnxN  C«x- 

ATCD. 

Where  a  husband  and  wife  hold  an  estate 
as  tenants  by  entireties,  and.  ar^  divorced,  the 
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tenancy  doM  not  thereby  become  a  tenancy  in 
common. 

TEd.  Note. — For  cases  in  point,  see  Cent  DiK> 
TOl.  26,  Husband  and  Wife.  I  87.] 

3.  Same  —  DivoBCX  —  Ruix  to  Bbino  Eject- 

UENI. 

Wiiere  a  basband  and  wife  holdinx  an  estate 
by  tbc  entireties  are  divorced,  the  wife  is 
not  entitled  to  a  rule  to  brinx  ejectment  axainst 
the  husband,  and,  if  such  a  rule  is  allowed,  the 
failure  of  the  husband  to  appear  is  immaterial, 
aa  the  record  shows  why  ejectment  cannot  be 
brouKht. 

Appeal  from  Conrt  of  Common  Fleas,  Al- 
l^heny  Connty. 

Action  by  Lonisa  Alles,  formerly  Louisa 
Rels,  against  David  A.  Lyon.  Judgmeitl:  for 
plaintiff.   Defendant  appeals.   Reversed. 

The  plaintiff,  Louisa  Allea,  was  divorced 
from  John  P.  Rels.  Rels  and  the  plaintiff 
held  the  land  in  question  as  tenants  by  en- 
tireties. Plaintiff  claimed  that  after  the  di- 
vorce she  bought  the  land  in  at  a  sale  under 
a  municipal  lien,  and  that  she  bad  a  full 
fee-simple  title,  covering  the  entire  interest 
In  the  land.  Other  facts  appear  by  the  opin- 
ion of  the  Supreme  Court  The  court  enter- 
ed judgment  for  plaintiff  for  |1,775.  De- 
fendant appealed. 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  MESTRBZAT,  POTTER, 
ELKIN,  and  STEWART,  JJ. 

John  W.  Thomas,  for  appellant  W.  H. 
Lemon,  for  appellee. 

MITCHELL,  G.  J.  It  appears  by  the  case 
stated  that  the  .husband  and  wife  were  reg- 
istered owners  by  entireties  of  the  lot  in  ques- 
tion when  the  municipal  lien  was  filed  against 
the  trlfe  alone.  Judgment  on  it  was  entered 
against  her  only,  and  though  the  levari  facias 
avers  that  It  Is  Issued  "with  notice  to  John 
P.  Rels,"  the  husband,  yet,  as  said  by  the 
learned  judge  below,  It  does  not  appear  that 
any  such  notice  was  given.  As  against  the 
husband,  therefore,  the  Uoi  was  a  nullity,  and 
the  sale  imder  it  passed  no  title.  Simons 
V.  Kern,  92  Pa.  455 ;  Ferguson  v.  Qninn,  123 
Pa.  837,  16  Atl.  844.  There  Is  no  question  In- 
.volved  about  attacking  a  judgment  collateral- 
ly as  the  record  shows  the  want  of  jurisdic- 
tion in  the  court  to  render  such  judgment 
When,  therefore,  the  wife  bought  at  the  sale, 
she  bought  nothing  that  she  did  not  have  be- 
fore, her  own  right  of  survivorship.  But  even 
If  the  whole  title  had  been  divested  by  the 
sale  she  would  have  bought  under  an  obliga- 
tion as  trustee  for  her  husband  as  co-tenant, 
and  could  not  have  ousted  him  in  that  way. 
She  thwefore  acquired  nothing  as  against 
him  by  the  sale. 

Coming  now  to  the  main  question  In  the 
case,  we  are  of  opinion  that  the  court  below 
erred  In  holding  that  the  estate  by  entireties 
was  severed  by  the  subsequent  divorce  of  the 
husband  and  wife.  The  subject  is  very  bare 
of  authorities.  The  law  as  to  divorce  pre- 
v^ited  this  question  from  arising  in  the  ear- 
lier English  cases,  and  in  the  few  cases  re- 


ported In  this  country  the  decisions,  all  more 
or  less  affected  by  statutes,  are  at  variance, 
with  no  clear  preponderance  In  either  way. 
Lewis'  Appeal,  85  Mich.  340,  48  N.  W.  580, 
24  Am.  St  Rep.  94,  may  be  regarded  as  the 
best  discussion  In  favor  of  the  view  that  the 
nature  of  the  estate  Is  not  changed,  and 
Ames  V.  Norman,  86  Tenn.  683,  70  Am.  Dec. 
269,  as  the  best  on  the  other  side.  The  ques- 
tion has  not  previously  come  before  this 
court,  and  we  are  left  to  decide  it  on  gen- 
eral principles.  An  estate  by  entireties  Is  one 
held  by  husband  and  wife  by  virtue  of  title 
acquired  by  them  jointly  after  marriage.  Be- 
ing regarded  as  one  person  in  law  they  take 
not  In  parts  or  shares,  like  joint  tenants  or 
tenants  In  common,  but  each  takes  the  whole, 
or  in  the  ancient  phrase  th^  are  seized,  not 
per  mie  et  per  tout  but  per  tout  only.  In- 
cident to  this  estate  as  to  joint  tenancy  Is 
the  right  of  survivorship,  with  this  difference, 
that  on  the  death  of  husband  or  wife  the 
survivor  takes  no  new  title  or  estate;  he  or 
she  is  in  possession  of  the  whole  from  Its 
Inception.  It  was  early  held  that  our  act  of 
March  31, 1S12  (5  Smith's  Laws,  p.  395),  abol- 
ishing survivorship  In  joint  tenancy,  did  not 
affect  estates  by  entireties.  Robb  v.  Beaver, 
8  Watts  &  S.- 107  (111) ;  and  the  same  view 
has  been  taken  of  the  married  women's  acts 
of  April  11, 1848  (P.  L.  636),  and  later.  Diver 
V.  Direr,  66  Fa.  106;  Bramberry's  Est,  166 
Pa.  628,  27  AtL  406,  22  L.  R.  A.  594,  36  Am. 
St  Rep.  64. 

The  general  subject  of  estates  by  entire- 
ties is  learnedly  discussed  by  Lewis,  C  J., 
In  Stuckey  v.  Eeefe's  Ex'rs,  26  Pa.  897,  our 
leading  case.  It  was  there  held  that  a  con- 
veyance to  husband  and  wife,  their  heirs  and 
assigns,  "as  tenants  In  common,  and  not  ati 
joint  tenants"  created  ah  estate  by  entireties, 
and  the  opinion  was  strongly  expresaea  that 
the  estate  arose  by  virtue  of  "a  rule  of  law 
founded  on  the  rights  and  Incapacities  of  the 
matrimonial  union"  and  therefore  that  the 
intention  was  immaterial.  No  subsequent 
case  has  gone  so  far,  and  In  Merrltt  v.  Whlt- 
loc3^  200  Pa.  60,  49  AU.  786,  It  was  said  that 
It  may  be  considered  as  still  an  open  question 
whether  husband  and  wife  may  not  since  the 
married  women's  property  acts,  take  as  well 
as  hold  In  common  If  that  be  the  clear 
actual  Intent  notwithstanding  the  presump- 
tion to  the  contrary.  The  argument  for  the 
change  by  divorce  from  an  estate  by  entire- 
ties to  a  tenancy  In  common  rests  on  the  as- 
sumption that  as  the  basis  of  tiie  estate  Is 
the  unity  of  person,  a  severance  of  that  unity 
carries  with  it  a  severance  of  the  estate; 
that  as  after  divorce  an  estate  by  entireties 
could  not  be  created  between  the  parties  It 
cannot  be  continued.  But  this  view  falls  to 
give  due  weight  to  the  rule  that  the  quality 
of  the  estate  is  determined  at  Its  Inception. 
It  arises,  not  out  of  unity  of  person  alone,  but 
out  of  unity  of  person  at  the  time  of  the 
grant  "If  an  estate  be  made  to  a  man  and 
woman  and  their  heirs,  before  marriage,  and 
Digitized  by  VjDOV  IC 
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after  [wards]  tbey  marry,  the  husband  and 
wife  l»re  moieties  between  tbem."  Coke 
Litt  187b.  And  see  2  Craise's  Dig.  494,  and 
2  Flowden,  483,  cited  In  Stuckey  v.  Keefe's 
Elx'rB,  26  Pa.  397.  No  stronger  illustration 
could  be  given.  If  subsequent  unity  of  per- 
son cannot  change  a  tenancy  In  common  to 
one  by  entireties,  e  converso  a  subsequent  sev- 
erance of  the  unity  of  person  ought  not  to 
change  a  tenancy  by  entireties  to  one  In  com- 
mon. In  entire  accordance  la  our  latest 
case  (Hetzel  v.  Lincoln,  216  Pa.  60,  64  Atl. 
806),  where  a  convey-ance  to  husband  and  wife 
"Jointly"  was  held  to  create  an  estate  by  en- 
tireties which  continued  with  its  Incident  o! 
survivorship,  although  the  husband  had  con- 
veyed his  Interest  to  the  wife  as  "the  undi- 
vided one-half"  and  they  had  subsequently 
executed  a  mortgage  In  which  the  conveyance 
by  the  husband  was  referred  to.  A  creditor 
had  obtained  a  Judgment  against  the  husband, 
and  after  his  death  sought  to  revive  It  against 
his  administrator,  with  notice  to  the  wife  as 
terre-tenant  on  the  ground  that  they  had  be- 
come tenants  In  common,  but  it  was  held  that 
he  could  take  nothing.  "Whatever  may  have 
been  the  Intention  of  the  husband"  said  our 
Brother  Brown,  "the  right  of  the  wife  was 
fixed  by  the  d^  from  Reed.  By  It  each 
held  an  entirety  and  upon  the  death  of  either 
the  estate  would  vest  absolutely  in  the  other 
as  the  survivor.  The  husband  conveyed  noth- 
ing to  the  wife  that  she  would  not  have  enjoy- 
ed If  she  survived  him,  which  she  did."  The 
decisions  and  the  statutes  referred  to  supra, 
go  to  show  that  in  regard  to  the  nature  and 
qualities  of  an  estate  by  entireties  the  general 
rule  of  law  applies  that  they  are  determined 
at  the  Inception  of  the  estate. 

In  the  present  case,  therefore,  the  parties 
took  an  estate  by  entireties  at  the  time  of  the 
grant.  By  It  the  husband  took  a  vested  estate 
to  which  was  Incident  a  right  of  survivorship. 
That  estate  could  not  be  divested,  or  stripped 
of  any  of  Its  Incidents  except  by  express  stat- 
utory provision  existing  at  the  time  of  its  in- 
ception. The  divorce  severed  the  unity  of 
per8<m  for  the  future,  but  it  could  not  avail 
retrospectively  to  sever  the  vested  unity  of 
title  and  possession.  The  learned  court  be- 
low gave  much  weight  to  the  Judgment  of 
rule  absolute  to  bring  ejectment.  But  the 
rule  was  a  nullity.  By  the  terms  of  the  stat- 
ute it  was  a  rule  to  bring  ejectment  or  "show 
cause  why  the  same  cannot  be  so  brought." 
The  petition  for  the  rule  disclosed  that  the 
parties  held  by  entireties,  and  that  the  peti- 
tioner had  no  other  or  better  title  than  the 
husband  upon  whom  the  rule  was  asked. 
Without  regard  to  actual  occupation  the  hus- 
band was  In  legal  possession  and  could  not 
bring  ejectment  against  his  co-tenant  Martin 
T.  Jackson,  27  Pa.  604,  67  Am.  Dec.  489;  and 
the  court  could  not  make  a  vain  order  re- 
quiring him  to  do  what  the  law  determined 
he  could  not  do.  The  petitioner's  occupation 
could  not  be  adverse,  because  no  matter  how 
long  continued  It  was  in  entire  accordance 


with  her  husband's  title  as  well  as  her  own. 
The  act  of  1889  Is  an  act  to  facilitate  the 
settlement  of  disputed  or  disputable  claims  to 
land.  But  It  was  not  Intended  to  overturn 
the  settled  principles  of  law.  As  the  petition 
showed  that  the  rule  asked  for,  even  if  grant- 
ed, would  have  to  be  discharged,  the  rule 
should  not  have  been  granted.  Ordinarily 
questions  of  title  await  the  return  of  the 
rule  for  disposition.  Titus  ▼.  Bindley,  210 
Pa.  121,  59  AU.  694;  Fearl  v.  Johnstown,  216 
Pa.  205,  66  Atl.  549.  But  in  the  present  case 
that  was  unnecessary,  and  the  default  pro- 
vided for  in  the  statute,  the  failure  to  appear 
and  answer,  was  immaterial,  because  the  face 
of  the  record  already  answered  the  require- 
ment of  the  rule  by  showing  "cause  why  the 
ejectment  cannot  be  so  brought" 

Judgment  reversed,  and  judgment  directed 
to  be  entered  for  defendant 


(216  Pa.  SSO) 
In  re  THIEL  COLLEGE'S  APPEAL. 
(Supreme  Cionrt  of  Pennsylvania.    Jan.  7,  1907.) 

CSOIXEOES      A.ND     TJNIVKBSIIIES— ChABIEBS  — 
AUENDMKNT. 

Under  Act  April  29,  1874.  ft  42  (P.  L.  106). 
giving  courts  the  right  to  gnat  amendments  to 
charters  of  colleges  and  nniversities,  the  court 
of  common  pleas  has  no  jurisdiction  to  change 
the  corporate  location  of  a  collexe  from  one 
county  to  another,  particularly  where  It  appears 
that  the  college  was  located  permanently  In  the 
first  county  under  a  contract  and  the  parties 
to  the  contract  objected  to  the  change  of  loca- 
tion. 

Appeal  from  Court  of  Oommom  Pleas,  Mer- 
cer County. 

In  the  matter  of  the  petition  of  Thlel  Col- 
lege to  amend  its  charter.  From  a  decree 
dismissing  the  petition,  the  college  appeals. 
Affirmed. 

Petition  to  amend  charter.  On  June  6, 
1906,  Thlel  College  of  the  Evangelical  Luth- 
eran Church,  a  corporation,  created  by  spe- 
cial act  of  assembly,  approved  April  14,  1870 
(P.  L.  1167),  filed  its  petition,  together  with 
a  copy  of  the  charter  act  In  the  court  of 
common  pleas  of  Mercer  county,  asking  for 
an  amendment  to  its  charter  which  would 
permit  the  board  of  trustees  to  change  the 
location  of  the  said  Thlel  College  from  Green- 
ville, Mercer  county.  Pa.,  to  or  near  Greens- 
burg,  Westmoreland  county,  Pa.  The  peti- 
tion contained  the  necessary  corporate  action 
taken  by  the  board  of  trustees  May  26,  1906, 
reciting  the  provisions  of  the  charter  as  to  the 
location  of  the  college  a:t  Greenville  In  1871 ; 
the  sense  of  the  board  that  by  reason  of  its 
location  said  college  has  not  been  successful ; 
the  action  taken  by  the  Pittsburg  Synod  of 
the  Evangelical  Lutheran  Church,  the  visita- 
torial body  having  power  to  elect  the  trustees 
of  the  said  college,  which  favored  the  re- 
moral  of  the  college  from  Greenville  under 
proper  conditions ;  the  offer  made  by  the  citi- 
zens of  Oreensburg  and  Westmoreland  county 
of  $100,000  in  cash,  and  certain  valuable  real 

estate  amounting  to  $40,000  more,  iq^iiefSBffh 
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the  location  of  the  college  there;  the  action 
of  the  board  of  trustees  accepting  the  said 
ofter  and  the  approval  of  the  same  by  the 
Pittsburg  Synod  and  the  ceaolntlon  of  tho 
board  that  under  these  facts  the  best  Interest 
and  welfare  of  the  college  demand  its  re- 
ux>Tal  from  GreenTllle,  Mercer  county,  Va^ 
at  or  near  Greensburg,  Westmoreland  county, 
Pa.;  and  praying  for  the  necessary  amend- 
ment. "Ho  this  petition  John  R.  Packard  and 
L.  Ik  Ee<&  on  July  S,  1006,  filed  an  answer 
•r  exceptions  on  behalf  of  themselves  and 
such  other  citizens  of  Greenville,  Pa.,  stand- 
ing In  the  same  relation  to  Thlel  Collie, 
alleging  that  the  trustees  of  said  college  In 
oonsideration  of  about  $15,000  agreed  to  per- 
manently locate  the  said  college  at  Green- 
ville, Pa.,  and  that  said  Packard  and  Keck 
were  contributors  to  the  said  fund ;  that  the 
■aid  permanent  location  was  made  and  the 
money  paid;  that  the  said  trustees  had  at- 
tempted to  remove  the  said  college  and  ex- 
ceptants bad  filed  a  bill  in  equity  and  ob- 
tained a  perpetual  injunction  restraining  the 
same,  which  was  afilrmed  by  the  Supreme 
Court  of  Pennsylvania,  and  denying  the  ne- 
cessity or  the  right  under  the  law  of  the  re- 
moval of  the  said  college.  The  court  dis- 
missed the  petition. 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  MESTREZAT,  POTTER, 
BLKIN,  and  STEWART,  JJ. 

J.  Boyd  Duff  and  W.  A  Griffith,  for  appel- 
lant Q.  A  Gordon,  Templeton,  Orr  ft 
WUteman,  W.  C.  Pettlt,  H.  L.  Keck,  and  J. 
J.  Donaldson,  for  appellee. 

PER  CURIAM.  We  do  not  go  so  far  as  to 
hold  with  the  learned  Judge  below  that  the 
court  was  without  power  to  grant  amend- 
ments to  a  college  charter.  There  may  have 
been  reasons  why  the  Legislature  was  willing 
to  authorize  courts  to  grant  amendments,  al- 
tbongh  they  could  not  have  granted  the  char- 
ters themselves,  and  the  language  of  the  stat- 
ute is  too  explicit  on  this  subject  to  be  light- 
ly disregarded.  "As  often  as  the  corporations 
named  In  the  first  class  specified  In  the  sec- 
ond section  of  this  act,  including  all  such 
corporations  now  in  existence,  and  colleges 
and  universities  shall  be  desirous  of  improv- 
ing, amending  or  altering  the  articles  and 
conditions  of  theit  charter,  it  shall  and  may 
be  lawful  for  such  corporations  respectively, 
in  like  manner,  to  specify  the  Improvements, 
amendments  or  alterations  which  are  or  shall 
be  desired,  and  exhibit  the  same  to  the  court 
of  common  pleas  of  the  proper  eoxmtj  in 
which  said  corporation  is  situated,"  etc.  Act 
April  29,  1874,  S  42  (P.  L.  106).  Colleges  and 
universities  would  not  have  been  included  by 
the  general  words  referring  to  the  second 
section,  and  their  express  mention  in  enumer- 
ating the  charters  which  may  be  amended  by 
the  courts  Is  a  plain  legislative  grant 

But  the  court  was  clearly  right  In  holding 
that  the  amendment  desired  in  this  case  ooiUd 


not  be  granted.  The  power  to  amend  is  not 
unlimited.  The  court  is  to  be  satisfied  that 
"such  alterations  are  or  will  be  lawful  and 
beneficial,  and  do  not  conflict  with  the  re- 
quironents  of  this  statute  or  of  the  Consti- 
tution." One  of  the  statutory  requirements 
is  that  the  petition  shall  be  presented  to  the 
court  of  common  pleas  "of  the  proper  county 
In  which  said  corporation  is  situated,"  which 
is  Mercer  county.  But  whether  the  court  of 
Mercer  county  can  authorize  a  cliange  by 
which  the  college  shall  thereafter  be  situated 
and  have  its  corporate  domicile  In  Westmore- 
land Is,  to  say  the  least,  doubtful. 

But  a  still  more  potent  objection,  not  at 
all  doubtful,  is  that  the  college  was  located 
permanently  in  Mercer  county,  in  pursuance 
of  a  contract  to  which  the  present  objectors 
were  parties.  Their  standing  to  object  was 
affirmed  when  the  case  was  here  last  Pack- 
ard V.  Thlel  College,  200  Pa.  840,  68  AtL  070. 

Decree  affirmed. 


/  OUPa.  no 

In  re  HUSGRAVE'S  OASBl 
(Supreme  Court  of  Pennsylvania.   Jan.  7, 1007.) 
Attobkev— AoMTSsioif  TO  Bab— Nkcbssitt  or 

EXAUINATTON. 

Under  role  36  of  tlie  oonrt  of  common 
pleas  of  AUexheny  county,  reauirinx  a  refcistered 
applicant  for  admission  to  the  bar  to  nndenro 
an  examination  first  or  present  the  certificate 
of  the  state  board. of  law  examiners  that  he  baa 
passed  the  examination  required  by  the  rules 
of  the  Supreme  Court,  a  certificate  from  the 
state  board  of  examiners  that  the  person  named 
is  a  member  in  good  standing  of  the  appellate 
court  of  another  state,  and  has  practiced  in  a 
court  of  record  of  that  state  for  at  least  five 
years,  and  is  of  p)od  moral  character,  wltbont 
statlni;  ttiat  he  has  passed  the  examination, 
will  not  entitle  him  to  admission. 

Appeal  from  Court  of  Common  Pleas, 
Allegheny  County. 

Petition  of  John  H.  Musgrave  for  admis- 
sion to  the  bar.  Prom  an  order  refusing 
a  rule  to  show  cause,  he  appeals.    Affirmed. 

The  petition  was  as  follows :  "The  petition 
of  John  H.  Musgrave  of  the  city  of  Pittsburg, 
in  said  county,  req>ectfully  represents:  That 
he  was  bom  in  the  city  of  Pittsburg  aforesaid 
In  1871,  and  resided  in  said  city  until  1804^ 
and  after  an  absence  of  10  years  returned  In 
1004.  That  he  Is  a  freeholder  in  his  own 
right,  and  a  large  holder  of  real  estate  in 
the  right  of  his  wife,  in  said  county  and 
state.  That  he  attended  the  common  schools 
of  the  said  city  of  Pittsburg,  the  preparatory 
department  of  the  Western  University  of 
Penni^lvania,  and  studied  under  a  private 
tutor.  After  such  preparation  he  entered  the 
law  department  of  Yale  University,  where  he 
graduated  in  1893,  after  which  he  returned 
to  Pittsburg,  and  in  1894  moved  to  the  city 
of  Chicago  to  reside.  That  he  resided  in 
the  said  <dty  of  Chicago,  III.,  from  1884  to 
1900,  and  In  the  city  of  MhmeapoUs  from 
1900  to  1904.  That  he  was  in  actual  practice 
of  the  profession  of  ^y^  in  said  cities  and 
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■tatea  tor  and  during  the  said  period  of  nine 
yeara,  being  admitted  to  practice  law  by 
and  In  the  conrta  of  last  resort  of  said  states, 
and  la  still  In  good  standing  therein.  That 
In  March,  1904,  be  returned  to  the  said  city  of 
Plttabnrg  on  accoant  of  buainesa  interests 
and  was  dnly  admitted  to  practice  law  before 
the  Supreme  Court  of  Pennsylvania,  the  Su- 
perior Court  of  Pennsylvania,  and  the  Dis- 
trict and  Circuit  Courts  of  the  United  States 
for  the  Western  District  of  Pennsylvania,  by 
reason  of  a  certificate  issued  by  the  state 
board  of  law  examiners,  accoidlng  to  rule 
10  of  the  rules  governing  admission  to  prac- 
tice law  In  the  Supreme  Court  of  Pennsyl- 
vania. That  In  December,  1004,  he  appeared 
before  the  examining  board  of  Allegheny 
county  for  a  certificate  to  practice  law  In  the 
courts  of  Allegheny  county,  but  was  denied 
the  right  of  examination  on  the  ground  that 
your  petitioner  did  not  Intend  to  reside  per- 
manently In  said  county,  though  then  a  legal 
resident  Tliat  on  June  8, 1906,  he  appeared 
before  the  board  of  law  examiners  of  Alle- 
gheny county,  composed  of  Messrs.  B.  OL 
Chalfant  George  P.  Herrlott,  B.  L.  Mattem, 
John  S.  Wendt,  Charles  P.  Orr,  John  P.  Hun- 
ter, William  M.  Hall,  and  R.  A.  Balph,  and 
presented  to  said  board  a  certified  copy  of 
the  certificate  of  the  state  board  of  law  ex- 
aminers before  referred  to,  and  requested 
that  said  board  of  law  examiners  of  Aile- 
gboiy  connty  grant  him  a  certificate  recom- 
mending his  admission  to  practice  law  in  tiM 
fierera]  courts  of  record  of  Alleglieny  oonn- 
ty,  according  to  mle  86  hereinbefore  referred 
to ;  bat  he  was  denied  said  certificate  on  the 
ground  that  for  the  last  year  and  one-half 
he  waa  not  In  the  active  practice  of  the  law, 
being  a  resident  of  Pennsylvania.  That  said 
board  of  law  examiners  of  Allegheny  county 
refused  to  recognize  the  certificate  lasoed 
by  the  said  state  board  of  law  examiners  in 
law,  claiming  that  such  certificate  does  not 
comply  with  the  roles  of  court  In  regard  to 
the  admission  of  attomeyai  Your  petitioner 
has  also  attadied  hereto  several  letters  of 
realdenta  of  Pittsburg  and  vicinity,  showing 
that  be  k»  a  person  of  good  moral  charac- 
ter, and  of  good  repute  In  this  community. 
Wherefore,  by  reason  of  the  premises,  your 
petitioner  prays  tiiat  ttaia  honorable  court 
grant  a  rule  upon  the  said  board  of  law  exam- 
Inera  to  show  cause  why  the  said  board 
should  not  recommend  or  move  the  admla- 
sion  of  the  said  John  H.  Musgrave  to  prao 
tioe  law  in  the  several  courts  of  Allegheny 
county."  The  certificate  of  the  state  board 
was  as  follows:  "The  stete  board  of  law 
examines  hereby  certifies  that  Jolm  H.  Mus- 
grave Esq.,  of  Allegheny  county,  has  furalBb- 
cd  satisfactory  evidence  that  he  is  a  member 
In  good  standing  of  the  bar  of  the  Appellate 
Court  of  last  resort  of  the  state  of  Illinois, 
that  be  has  praetloed  in  a  court  of  record  of 
tliat  state  for  at  least  five  years,  and  that 
be  is  of  good  moral  character.  The  board, 
therefore^  recommends  that  be  be  admitted 


to  the  bar  of  the  Supreme  Oourt  of  Pennqyt- 
vania." 

Argued  before  MITCHELL,  0.  J^  anA 
FELL,  BROWN,  MBSTREZAT,  POTTER, 
ELKIN,  and  STEWART,  JJ. 

Joseph  A.  Langfitt  and  H.  W.  Mcintosh, 
for  appellant  B.  O.  Obalfant  and  Chas.  P. 
Orr,  for  appelleea 

MITCHBLU  G.  3,  The  rules  «f  court  for 
admission  to  the  bar  of  Allegheny  county,  in 
the  regular  and  usual  course,  require,  intes 
alia  (1)  registration  as  a  student  after  an  ex- 
amination as  to  proficiency  in  preliminary 
studies,  or  an  attendance  at  some  reputable 
college  wbldi  will  be  accepted  as  an  equiva- 
lent for  such  examination  (rule  SSS) ;  (2)  hav- 
ing been  so  registered  the  applicant  must 
have  served  a  regular  clerlcship  In  the  o£Sce 
of  an  attorney  or  Judge  of  the  county  for 
three  years,  or  Its  prescribed  equivalent; 
and  (S)  that  be  shall  have  undergone  "an  ex- 
amination In  the  principles  and  practice  of 
law  and  equity,  or,  in  lien  thereof,  shall 
present  to  the  board  the  certificate  of  the 
stete  board  of  law  examiners  that  he  baa 
passed  the  examination  required  by  the  rulea 
of  the  Supreme  Court  relating  to  admission 
to  the  bar  of  that  court  and  has  been 
recommended  by  tbem  for  admission  to  the 
bar  of  the  Supreme  Court  and  shall  file  with 
the  prottaqnotary  •  •  •  a  certificate  sign* 
ed  by  all  the  examiners  present  at  bis  ex- 
amination or  in  case  of  the  presentetlon  of 
a  certificate  of  the  state  board,  by  all  those 
present  at  the  meeting  of  the  board  which 
paaaes  thereon,  that  he  is  qualified  for  ad- 
mission to  the  bar,  and  that  they  have  re- 
ceived satisfactory  evidence  <^  his  good  moral 
character.  Each  examination  shall  consist 
partly  of  written  questions  to  be  answered 
in  writing  by  the  student  which  questions 
and  aiuwers  shall  be  reported  to  the  court  if 
required.  The  qteclfic  subjecte  and  studies 
upon  which  the  examination  shall  be  held 
shall  be  the  same  as  those  designated  from 
time  to  time  by  the  Supreme  Court  for  tha 
examination  of  candidates  for  admission  fa 
the  bar  of  that  court"  (rule  36). 

This  is  the  regular  and  ordinary  course, 
and  admission  it  will  be  seen  is  based  on  the 
ultimate  requironent  of  an  examination  In 
the  prlndples  and  practice  of  law  and  equity. 
Until  quite  recently  the  conrto  Insisted  on 
such  examination  by  their  ovm  board,  and 
the  recent  amendment  of  rule  86,  by  which 
the  certificate  of  the  stete  board  of  examin- 
ers is  accepted  as  an  equivalent  is  a  conces- 
sion In  relief  of  students  from  the  burden  of 
a  double  examination,  by  the  stete  and  by 
the  local  board,  on  the  same  subjecte  and 
for  the  same  purpose.  But  from  the  provl- 
sJkon  for  written  questions  and  answers,  and 
tor  the  specific  subjects  and  studies,  aa  well 
as  from  the  general  intent  It  is  manifest 
that  the  rule  both  In  Ite  original  and  ite 
amended  torm  requires  an  examination,  in 
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tbe  oidlnary  meaning  of  that  word,  to  test 
proflclency  In  the  principles  and  practice  of 
law  and  eqnity,  not  a  mere  inspection  by  the 
state  or  the  county  board  of  certificates  from 
other  courts.  Such  inspection  In  exceptional 
cases  of  practitioners  from  other  courts  Is 
provided  for  In  the  next  rule,  87,  as  follows: 
"Any  person  admitted  to  practice  in  other 
courts  of  this  or  other  states  who  shall  have 
been  In  actual  practice  for  five  years  within 
the  six  years  immediately  preceding  his  ap- 
plication, and  who  shall  hare  satisfied  the 
board  of  examiners  of  this  fact  and  of  his 
good  moral  character  and  professional  stand- 
ing, may  without  previous  registration  ap- 
pear for  final  examination  for  admission  to 
the  bar;  provided,  however,  that  when,  in  the 
unanimous  opinion  of  the  board,  the  moral 
character,  professional  standing  and  qualifi- 
cations of  the  applicant  are  such  as  to  render 
an  examination  unnecessary,  he  may  on  filing 
in  the  prothonotary's  office  a  certificate  to 
this  effect,  signed  by  all  the  members  of  the 
board,  present  himself  for  admission  on  mo- 
tion." These  rules  prescribe  the  conditions 
and  methods  by  which  admission  can  be  had 
to  the  bar  of  Allegheny  county.  The  appel- 
lant has  not  brought  himself  within  any  of 
them.  There  is  no  averment  in  his  petition 
that  he  has  passed  an  examination  by  either 
the  state  or  the  county  board  In  the  prin- 
ciples of  law  and  equity,  nor.  Indeed,  is 
there  any  averment  of  such  an  examination 
by  anybody  at  any  time,  and  the  statement 
of  graduation  at  the  law  department  of  Yale 
University  is  lacking  in  precision  of  dates 
to  show  how  much  time  he  passed  there.  He 
has  not  therefore  complied  with  tbe  requlre- 
meats  of  role  36  with  regard  to  students  ap- 
plying for  admission  from  the  county  of 
Allegh»iy. 

Appellant  claims  to'  come  under  rule  36  by 
Tlrtue  of  his  certificate  from  the  state  board. 
Turning  to  the  certificate.  It  appears  to  be 
only  that  he  "has  furnished  satisfactory  evi- 
dence that  he  is  a  member  in  good  standing 
of  the  bar  of  the  Appellate  Court  of  last  re- 
sort of  the  state  of  Illinois,  that  he  has  prac- 
tieed  In  a  court  of  record  of  that  state  for 
at  least  five  years,  and  that  be  la  of  good 
moral  character."  This  is  not  the  certificate 
contemplated  by  rule  36,  which  as  already 
said  is  intended  only  to  accept  the  result  of 
an  examination  to  test  qualifications  as  to 
legal  knowledge  by  the  state  board  as  an 
equivalent  for  examination  for  the  same  pur- 
pose by  the  local  board  as  previously  requir- 
ed. Tiie  rule  and  the  certificate  provided 
for  In  It  have  no  reference  to  the  admission 
of  attorneys  from  other  courts  of  this  or 
other  states.  That  subject  is  governed  by 
rule  87  already  quoted.  Appellant  makes  no 
claim  that  he  comes  within  that^,4aile. 

It  would  have  been  better  practice  to  grant 
the  rule.  Any  question  of  fact  possibly  aris- 
ing conid  then  have  been  reached  by  deposi- 
tions and  tbe  record  would  have  been  put  in 
more  regular  shape,  though  the  rule  would 


have  had  to  be  discharged.    But  no  error  was 
committed  of  which  appellant  has  any  cause 
to  complain. 
Appeal  dismissed. 

(n?  Pa.  17) 

SAWYER  et  al.  T.  CITY  OP  PITTSBURG 

et  aL 
(Supreme  Court  of  Pennsylvania.    Jan.  7. 1907.) 

1.  Municipal    Cobfooations  —  Contsacto — 
Injunction. 

A  municipal  contract  will  not  be  enjoined 
because  the  hiKhest  of  the  three  bidders  was  a 
subsidiary  company  of  the  successful  bidder, 
where  no  fraud  is  shown,  and  the  only  evidence 
to  establish  such  alleged  tact  was  testimony 
based  on  hearsay. 

2.  Same— Fbattd. 

Where  two  companies  are  bidders  for  a  mu- 
nicipal contract,  the  mere  fact  that  one  com- 
pany 1b  called  subsidiary  to  another  company, 
and  is  controlled  by  the  same  Interest,  does 
not  of  itself  show  fraud. 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County. 

Bin  by  Harry  0.  Sawyer  and  SI  H.  Ston- 
er  against  the  city  of  Pittsburg  and  others. 
Decree  for  plaintiffs,  and  defendant  the  Wels- 
bach  Street  Lighting  Company  of  America 
appeals.    Reversed. 

Argued  before  MITCHELL,  OL  J.,  and 
FELL,  BROWN,  MESTREZAT,  POTTER, 
ELKIN,  and  STEWART,  JJ. 

Chas.  E.  Morgan,  Alex.  A.  Patterson,  Mc- 
Kee  &  Mitchell,  Joseph  M.  Swearingen,  and 
Wm.  Findlay  B)x>wn,  for  appellant  George 
R.  Wallace  and  Thomas  Watson,  for  appel- 

1GGS» 

MITCHELL,  O.  J.  This  was  a  taxpayer's 
bill  to  enjoin  the  municipal  authorities  of 
the  dty  of  Pittsburg  from  carrying  out  a 
contract  for  lighting  the  streets  of  that  city. 
The  basis  of  the  bill  was  fraud,  charged  in 
every  detail  that  the  ingenuity  of  suspicion 
could  suggest,  including,  inter  alia,  that  the 
ordinance  under  which  the  contract  was 
made  was  illegal  and  void,  that  the  specifica- 
tions advertised  for  tbe  work  to  be  done 
were  made  so  vague,  indefinite,  uncertain, 
and  illegal  that  it  was  Impossible  for  a  pros- 
pective bidder  to  form  an  accurate  idea  of 
what  would  or  might  be  required  of  him, 
and  therefore  free  and  open  competitive  bid- 
ding was  rendered  Impossible.  The  particu- 
lars of  these  defects  In  the  speclfloations 
were  set  forth  in  detail  in  separate  para- 
graphs of  the  MIL  As,  however,  the  learned 
court  below  found  that  none  of  these  allega- 
tions were  true,  It  Is  unnecessary  to  do  more 
than  to  refer  to  them  in  this  general  way  to 
show  the  nature  of  the  controversy. 

The  bill  then  set  out  that,  when  the  bids 
were  opened,  there  was  one  by  the  Welsbach 
Company  at  $27.50  per  light,  one  by  the  Cleve- 
land Vapor  Light  Company  for  $25.50  per 
light,  and  one  by  the  Sun  Light  Company  at 
$28.50  per  light,  and  the  contract  was  award- 
ed to  the  Welsbach  Company.    It  then  aver- 
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red  that  there  wa8  collusion  with  reference  to 
said  specifications  and  bids  and  the  award 
to  the  Welsbach  Company;  that  the  collusion 
was  evidenced,  not  only  by  the  specifications 
themselves,  which  were  so  drawn  as  to  dis- 
courage bidders,  but  also  by  the  fact  that  the 
bid  of  the  Snn  light  Ck>mpany  of  128.60 
was  a  collusive  bid,  the  said  company  being 
in  fact  a  subsidiary  company  of  th6  Welsbach 
Ck>mpany  and  controlled  by  It;  that  the  said 
bid  was  evidently  made  for  the  purpose  of 
producing  the  Impression  that  there  was  com- 
petition and  that  the  contract  was  not  let 
to  the  highest  bidder.  A  further  evidence  of 
collusion  was  averred  In  the  matter  of  the 
bid  of  the  American  Street  Lighting  C!ompany 
of  Baltimore,  which  did  not  arrive  in  time 
to  be  considered.  But  the  court  found 
against  this  charge,  and  also  found  that  the 
contract  was  let  to  the  Welsbach  Company 
as  the  lowest  responsible  bidder,  and  "there 
was  no  sufficient  evidence  that  It  was  not 
sacb." 

The  court  did  find,  however,  that  the  con- 
tract was  void,  and  the  bid  of  the  Welsbach 
Company  was  collusive  because  the  higher 
bid  was  by  the  Sun  Light  Company,  a  "sub- 
sidiary" company,  and  under  the  control  of 
the  Welsbach.  The  whole  case  turns  on  this 
finding,  and  the  most  searching  examination 
falls  to  show  that  it  has  any  substantial 
basis  to  rest  upon.  It  Is  said  by  the  court 
below:  "The  only  testimony  upon  the  sub- 
ject was  that  of  Mr.  Newbold."  His  tes- 
timony thus  referred  to  was  as  follows:  "Q. 
Isn't  It  a  fact,  Mr.  Newbold,  that  practical- 
ly competition  for  street  lighting  and  con- 
tracts such  as  Is  let  by  the  city  of  Pittsburg 
is  limited  to  the  Welsbach  Company,  the 
Cleveland  Company  and  your  company?  A. 
Yes;  I  think  that  is  so.  Q.  So  that,  when 
those  three  bidders  bid,  you  could  not  look 
for  much  competition  outside?  A.  No,  sir;  I 
do  not  think  you  can.  Q.  Either  heretofore 
or  the  presoit  time?  A.  I  will  say  at  the 
present  time"  By  Mr.  Wallace:  "Q.  What 
do  you  mean  by  saying  that  there  are  only 
three  competitors,  when  yon  mentioned  the 
Pennsylvania  Globe  and  Sun  Light  Company 
as  other  companies  In  this  business?  A.  We 
understand  that  the  Pennsylvania  Globe,  the 
Sim  Company,  and  the  New  York  &  New 
Jwsey  Oas  Light  Company  are  really  com- 
panies that  are  subsidiary  to  the  Welsbach 
Company,  controlled  by  the  same  Interests." 

The  whole  case  rests  upon  that  testimony. 
The  witness  was  the  secretary  of  the  Ameri- 
can Street  Lighting  Company,  the  rival  com- 
pany whose  bid  failed  to  get  In  soon  enough, 
and  he  was  not  only  not  shown  to  have  any 
competent  knowledge  of  the  facts  as  to  the 
San  Light  Company,  but  It  affirmatively  ap- 
peared that  he  had  not  In  another  part  of 
his  testimony  be  was  asked:  "Q.  Do  you 
know  anything  about  the  Snn  Light  Com- 
pany? A.  Only  from  hearsay.  Q.  Do  you 
know  anything  about  Its  relation  to  the 
Welsbach  Street  Lighting  Company  of  Amer- 


ica? A.  I  have  heard  it  was  a  subsidiary 
company."  But,  assuming  that  the  witness 
had  knowledge  and  that  what  he  testified 
to  was  true,  the  fact  that  there  were  only 
three  companies  who  oonld  be  considered  as 
active  competitive  bidders  for  that  work  Is 
not  unprecedented,  as  there  are  many  kinds 
of  large  business  undertakings  in  which  the 
field  of  competition  is  necessarily  limited. 
Nor  do  calling  a  company  "subsidiary"  and 
the  fact  that  It  Is  controlled  by  the  same  In- 
terests show  fraud.  Potts  v.  Philadelphia, 
195  Pa.  619,  632,  633,  46  Atl.  186. 

There  was  no  question  In  the  case  as  to 
the  weight  of  a  responsive  answer,  or  wheth- 
er It  was  overcome  by  testimony  of  the  wit- 
ness Newbold  brought  out  by  appellant  it- 
self. The  case  never  got  that  far.  If  there 
had  been  no  answer  at  all,  the  complainant's 
case  would  have  failed  for  want  of  evidence. 
Fraud  Is  never  presumed,  and  suspicion  is 
not  proof  nor  Is  opportunity  guilt  The  case 
d^ended  on  collusion  in  fact  and  of  that 
there  was  no  proof  at  all,  nothing  but  an 
unwarranted  Inference  from  Insufficient  evi- 
dence. 

The  decree  Is  reversed,  the  injunction  dis- 
solved, and  the  bill  dismissed,  with  costs. 

(216  Pa.  677) 

STKASSER  V.  STECK. 
(Supreme  Court  of  Pennsylvania.    Jan.  7, 1907.) 
Vendob  and  Pdbchaseb— Sale  or  Opxion— 

lilABILITT  07  PUBCHASEB. 

One  owning  an  option  on  coal  land  axnreed 
"to  Krant,  bargain  and  sell  all  the  coal  and  land 
owned  and  ontioned  by  him,"  and  that  in  con- 
sideration thereof,  the  second  party  to  the  con- 
tract should  nay  the  sum  of  $1  for  the  option, 
and  on  his  election  and  notice  thereof  should 
pay  the  sundry  sums  between  the  prices  men- 
tioned In  the  option  to  individual  farmers, 
and  the  sum  of  $40  per  acre  for  every  acre 
which  may  be  taken  up;  when  deeds  were  de- 
livered from  the  present  owners,  the  payment 
to  the  farmers  to  be  as  stipulated  In  the  option. 
The  purchaser  thereafter  accepted  the  option 
and  notified  the  seller  thereof,  but  failed  to 
exercise  his  rlRht  to  purchase  from  the  farmers 
after  he  became  the  owner  of  the  option.  Held, 
that  the  seller  of  the  option  was  entitled  to  re- 
cover the  difference  between  the  option  price 
and  $40  per  acre. 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County. 

Action  by  L.  S.  Strasser  against  Amos 
Steck-  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

The  contract  between  the  two  parties  was 
as  follows:  "This  optional  agreement,  made 
February  21,  1901,  between  L.  S.  Strasser,  of 
New  Kensington,  'Westmoreland  county, 
Pennsylvania,  party  of  the  first  part  and 
Amos  Steck,  of  Pittsburg,  Pennsylvania,  par- 
ty of  the  second  part  witnesseth:  That  said 
party  of  the  first  part  tor  the  consideration 
hereinafter  mentioned,  covenants  and  agrees 
to  grant  bargain  and  sell  to  the  said  second 
party,  all  the  coal  and  land  owned  and  op- 
tioned by  blm,  said  party  of  the  first  part 
situate  In  Jefferson  and  adjoining  townships. 
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in  the  coanty  of  Washln^n,  state  of  Penn- 
^Ivanla ;  said  options  callltig  for  ah  acreage 
of  2,237  acres,  more  or  less,  and  to  convey 
the  same  to  said  party  of  the  second  part, 
or  bis  assslgns,  by  deeds  of  general  warranty 
In  fee  simple  and  free  of  all  Incumbrances, 
proylded  that  on  or  at  any  time  before  March 
2,  1001,  said  second  party  gives  to  said  first 
party  notice  in  writing  that  the  said  second 
party  elects  to  accept  the  property  described 
In  said  options,  a  schedule  of  which  is  hereto 
attached  and  made  part  hereof,  said  prop- 
erty being  more  particularly  descritted  in 
said  options.  In  consideration  whereof  said 
second  party,  for  himself  or  bis  assigns, 
agrees  to  pay  to  said  first  party  the  sum  of 
11.00,  the  receipt  whereof  Is  hereby  acknowl- 
edged, in  full  for  this  option,  and  in  the  evoit 
of  this  agreement  being  absolute  by  the  elec- 
tion and  notice  above  mentioned,  then  and 
not  otherwise,  said  second  party  agrees  to 
pay  said  party  the  sundry  sums  between  the 
prices  mentioned  In  said  options  to  the  Indi- 
vidual farmers  and  the  sum  of  $40.00  per  acre 
for  each  and  every  acre  which  may  be  taken 
up,  and  to  which  good  titles  are  to  be  had, 
payable  as  follows:  When  the  deeds  are  de- 
livered from  the  present  owners  the  pay- 
ments to  the  fanners  to  be  as  stipulated  in 
the  options  and  the  same  may  be  determined 
by  surveys.  This  agreement  to  be  binding 
upon  and  Inure  to  the  benefit  of  the  heirs, 
executors,  administrators  and  assigns  of  the 
parties  hereto." 

On  March  15,  1901,  Steck  notified  Strasser 
in  writing  of  his  election  to  take  and  acc^t 
the  coal  franchises  and  privileges,  which  had 
been  granted  by  the  landowners  under  the 
options.  Steck,  however,  failed  to  exercise 
his  right  to  purchase  from  the  farmers,  and 
denied  any  liability  to  Strasser.  It  appeared 
that  the  amounts  mentioned  In  the  various 
options  ranged  from  $28  to  $35  per  acre. 

Plaintiff  presented  the  following  point:  "(1) 
That  if,  prior  to  and  at  the  time  of  the  mak- 
ing of  the  contract  between  the  plaintiff  and 
defoidant,  the  defendant  directed  the  plain- 
tiff that,  upon  the  making  of  deeds  of  cort- 
veyance  for  the  several  tracts  of  coal  re- 
ferred to  In  plaintiff's  statement  of  claim, 
such  deeds  should  be  made  directly  from  the 
several  owners  to  the  defendant,  and  If  the 
jury  further  find  that  the  defendant  continued 
from  that  time  down  to  Aug^ust  3,  1901,  to 
state  to  the  plaintiff  that  the  deeds  should 
be  drawn,  and  that  the  plaintiff  acquiesced 
therein,  tiien  such  evidence  is  to  be  con- 
strued as  a  construction  of  the  contract  en- 
tered into  between  the  parties  and  defendant 
Answer:    Affirmed." 

The  court  charged  In  part  as  follows:  "If 
yon  find  for  the  plaintiff,  then  he  is  entitled 
to  recover  what  he  lost.  He  alleges  that  lie 
lost  these  options,  as  I  understand  the  testi- 
mony, by  reason  of  this  conduct  on  the  part 
of  the  defendant;  tliat  is,  postponing  the 
carrying  out  of  this  during  the  summer,  and 
then  towards  the  end  of  the  options  (I  don't 


remember  tiow  soon  they  expired,  but  my  rec- 
ollection is  within  a  month  from  August  Sd) 
that  he  then  broke  ills  contract,  and  by  rea- 
son of  that  ;tbe  plaintiff  lost  his  rights  under 
the  options.  If  that  be  true.  If  you  find  tliat, 
by  reason  of  a  breach  of  this  contract  on 
the  part  of  the  defendant,  the  'plaintiff  lost 
all  rights  that  he  had  under  those  options, 
and  was  compelled  to  surrender  them,  then 
he  is  entitled  to  recover  what  he  lost,  and 
what  he  lost  was  the  value  to  him  of  those 
contracts,  the  money  that  he  would'  make  out 
of  those  contracts  provided  the  defendant 
had  carried  out  his  part  of  this  contract  of 
purchase.  That  means,  ordinarily,  the  differ- 
ence between  the  purchase  price  and  any  ex- 
penses which  were  attached  to  it  l>y  reason 
of  the  plaintiff's  duties  In  carrying  out  his 
contract  If  you  find  that  the  plaintiff  is 
entitled  to  recover  because  the  defendant 
made  an  unreasonable  demand,  and,  because 
of  the  plaintiff's  inability  to  comply  with  that 
unreasonable  demand,  he  declared  the  con- 
tract off,  then,  if  the  plaintiff  is  entitled  to 
recover,  he  is  entitled  to  recover  whatever  he 
lost  If  he  lost  these  options  because  of  that 
then  he  is  entitled  to  recover  the  value  of 
those  options  to  him,  provided  they  had  been 
carried  out" 

Verdict  and  Judgment  for  plaintiff  for  $20,- 
358.14.    Defendant  appealed. 

Argued  before  MiTCHBLXi,  C.  J.,  and 
FELL,  BROWN,  MESTRBZAT.  POTTER, 
ELKIN,  and  STEWART.  JJ. 

W.  B.  Rodgers,  H.  A.  Davis,  and  Paul  H. 
Gaither,  for  appellant  SoL  Schoyer,  Jr.,  and 
John  P.  Hunter,  for  appellee. 

ELKIN,  J.  If  the  agreement  entered  into 
between  the  parties  to  this  action  was  a  con- 
tract for  the  sale  of  land,  the  Judgment  must 
be  reversed ;  if  it  was  a  contract  for  the  sale 
of  options,  the  case  was  properly  disposed  of 
in  the  court  below.  Prior  to  V^ruary  21, 
1901,  wli^i  the  contract  in  question  was 
made,  appellee  bad  imxnired  options  from  15 
landowners  giving  him  the  right  to  elect  to 
purchase  the  coal  nnderlyhig  their  reQ>ec- 
tlve  propertleB  within  certain  Ibnits  and  at 
certain  fixed  prices.  In  addition  to  the  op- 
tioned coal,  he  owed  or  controlled  a  couple 
of  tracts  in  his  own  right  The  appellant 
had  been  engaged  in  buying  and  selling  coal 
lands,  coke  plants,  and  coal  operations  for  &. 
long  period  of  years,  and  was  familiar  with 
the  prevailing  method  of  handling  such  deals 
through  options.  He  knew  that  the  optioned 
coal  did  not  belong  to  appellee,  and  that  the 
only  interest  Strasser  had  to  sell  was  his 
right  or  privilege  to  elect  to  purtdiase  under 
his  options.  This,  however,  was  a  sulMtan- 
tlal  interest  in  land  which  could  be  conveyed 
to  a  ymdee.  Kerr  v.  Day,  14  Pa.  112,  63 
Am.  Dec.  526;  People's  Street  Railway  Com- 
pany V.  Spencer,  166  Pa.  86,  27  Atl.  U.S.  36 
Am.  St.  Rep.  22.  Appellee  had  the  legal  right 
to  sell  his  options.    Did  be  do.aol^T^cra>- 
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tract  Itself  mnat  fnrnlBh  the  answer.  We 
think  the  second  clause  clearly  indicates  that 
It  was  a  contract  to  sell  the  options.  This 
clanse  is  as  follows,  to  wit:  "In  considera- 
tion whereof  said  secwid  party  for  Iilmself, 
or  his  assigns  agrees  to  pay  to  said  first  party 
the  sum  of  one  (|1.00)  dollar,  the  receipt 
whereof  Is  hereby  acknowledged,  in  fnll'for 
this  option,  and  In  the  event  of  this  agree- 
ment l)elng  absolute  by  the  election  and  notice 
abore  mentioned,  thai  and  not  otherwise, 
said  second  party  agrees  to'pay  said  first  par- 
ty the  sundry  snms  between  the  prices  men- 
tioned in  said  options  to  the  individual  farm- 
ers and  the  sum  of  forty  ($40.00)  dollars  per 
acre  for  each  and  every  acre  which  may  he 
taken  np  and  to  which  good  titles  are  to 
be  bad,  payable  as  follows:  When  the  deeds 
are  delivered  from  the  present  owners,  the 
payments  to  the  farmers  to  be  as  stipulated  In 
the  options  and  the  same  may  be  determined 
by  Burv^B."  Here,  then,  In  express  terms, 
it  is  provided  that  when  the  agreement  be- 
comes absolute  by  election  and  notice,  which 
were  subsequently  made  and  given,  wi;>el- 
lant  agreed  to  pay  appellee,  not  $40  an  acre, 
the  full  price  agreed  upon  for  the  coal,  but 
the  diffaence  between  the  optioned  price  and 
$40  per  acre.  In  other  words,  this  difference 
represented  the  profit  and  compensation  of 
the  appellee  in  taking  up  the  options.  Again, 
it  Is  provided  that  when  the  deeds  are  de- 
livered, not  by  appellee  to  appellant,  but  from 
the  "present  owners,"  the  "farmers"  are  to 
be  paid  "as  stipulated  in  the  options."  Paid 
by  whom?  Clearly  by  Steck,  the  purchaser 
of  the  options.  His  covenant  was  to  pay, 
first,  Strasser,  the  difference  between  the 
prices  fixed  in  the  options  and  $40  per  acre, 
and,  second,  the  farmers  according  to  tbe 
terms  of  the  options — all  of  which  Is  Incon- 
sistent with  the  contention  that  the  t>ptIonaI 
agreement  was  a  contract  whereby  appellee 
agreed  to  sell  and  convey  to  appellant  the 
coal  lands  under  option. 

If  Steck  was  contracting  to  purchase  the 
optioned  coal  land  from  Strasser,  why  did 
he  Insert  In  the  agreement  the  covenant  about 
the  delivery  of  the  deeds  from,  and  the  pay- 
ment of  the  purchase  money  to,  the  "farm- 
era"?  It  Is  true  appellee  did.  In  the  first 
claase  of  the  agreement,  covenant  to  grant, 
bargain,'  and  sell  the  coal  land  owned  and 
optioned  by  him,  and  these  words  are  ordi- 
narily used  in  the  conveyance  of  absolute  ti- 
tle; but  they  may  be  used  in  the  conveyance 
of  any  estate,  or  Interest,  which  may  be 
transmitted  to  a  vendee,  and  it  follows  that 
appellee  had  such  an  Interest  under  his  op- 
tions as  could  be  granted,  bargained,  and 
■old.  In  tbe  present  case  the  legal  effect 
of  the  Whole  contract  was  to  grant,  bargain, 
and  sell  options.  In  the  options  with  the 
landowners.  It  was  provided  that  the  convey- 
ance should  be  by  "good  and  sufficient  deed," 
while  in  tbe  optional  agreement  between  ap- 
pellant and  appellee  the  covenant  was  to 
convey  by  deed  of  general  warranty  free 


of  all  Incnmbrances.  It  Is  strongly  nrged 
that  Steck  by  this  covenant  contracted  for 
the  warranty  of  Strasser,  and  not  for  that 
of  the  landowners.  If  this  covenant  stood 
alone,  without  explanation  or  qualification  by 
other  parts  of  the  contract,  there  could  be 
no  doubt  as  to  the  correctness  of  this  position. 
It,  however,  must  be  read  and  understood  in 
connection  with  the  whole  contract  and  the 
subject-matter  about  which  the  parties  were 
contracting.  When  so  construed,  there  can 
be  no  doubt  that  the  Intention  of  the  parties 
as  gathered  from  the  four  comers  thereof 
was  that,  if  any  landowner  failed  to  convey 
to  appellant  by  deed  of  general  warrant 
free  of  all  Incumbrances,  or  other  satisfac- 
tory conveyance,  appellee  would  not  be  en- 
titled to  receive  the  difference  between  the 
(Vtioned  price  and  $40  per  acre  as  his  com- 
pensation for  that  option.  If  the  title  waa 
not  good  according  to  the  covenants  of  ap- 
pellee, the  appellant  might  refuse  to  elect 
to  take,  and,  in  that  event,  appellee  would 
not  be  entitled  to  receive  the  consideration  or 
compensation  provided  for  him  in  the  option- 
al agreement.  Throughout  the  whole  trans- 
action, appellant  knew  that  appellee  did  not 
own  the  coal  lands,  and  only  had  the  lo- 
tions to  purchase  them,  and  this  is  what  he 
bargahied  for.  When  appellant,  on  March 
15,  1901,  notified  appellee  In  writing  of  his 
election  to  take  and  accept  the  coal  fran- 
chises and  privileges,  which  had  been  grant- 
ed by  the  landowners  under  the  options,  the 
optional  agreement  was  exercised,  and  the 
rights  and  liabilities  of  the  parties  thereto 
were  fixed  thereby.  He  then  became  the  eq- 
uitable owner  of  the  options,  and  could  en- 
force bis  rights  therein,  not  only  against  ap- 
pellee, but  also  against  the  landowners. 
Frlck's  Appeal,  101  Pa.  485.  If  he  failed 
to  exercise  his  right  to  purchase  after  he  be- 
came the  owner  of  the  options,  the  fault  was 
his,  not  that  of  appellee.  This  being  our 
construction  of  the  contract,  we  can  see  no 
error  in  the  submission  of  the  case  to  the 
Jury  by  the  learned  trial  judge  in  the  court 
below  as  to  the  measure  of  damages  and 
all  other  questions  involved  in  the  contro- 
versy. 
Judgment  affirmed. 
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(Supreme  C>>art  of  Pennsylvania.    Jan.  T.  1907.) 

INTEBPLSAOEB  —  ST^.TtrTOBY   SuBStirDTK  —  IS- 
SUES—BaNKBUPTCT— ACTION     BY    TaUSTKB— 

Fkauddusnt  Pbbferences. 

The  contractors  of  a  school  building  gave 
an  order  on  tbe  school  board  to  a  subcontractor, 
which  was  accepted  by  the  board.  Thereafter 
the  contractors  went  Into  bankruptcy,  and  their 
trustee  demanded  tbe  money  represented  by  the 
order  as  an  illegal  preference.  The  money  waa 
paid  into  coart  ffeld  that,  as  the  board  by 
payment  into  court  bad  declined  to  raise  such 
questions  between  itself  and  the  subcontractor, 
the  only  question  before  the  court  was  whether^> 
the  contractors  were  insolvent  when  they  KKfr 
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the    order,    and    whether    the    mbcontxactor 
knew  if. 

Appeal  from  Ck>urt  of  Common  Pleas,  Al- 
legheny County. 

Action  by  Scott  A.  White  against  A.  M. 
Turner,  trustee.  Judgment  for  plalntltT,  and 
defendant  appeals.    Affirmed. 

At  the  trial  It  appeared  that  Jackson  & 
Fulton  were  general  contractors  for  the  build- 
ing of  a  BcboolhouBe,  and  that  Scott  A.  White 
was  a  subcontractor  for  the  rooflng  of  the 
building.  On  October  7,  1901,  Jackson  & 
Fulton  gave  to  Scott  A.  White  an  order  on 
the  school  board  for  $4,000.  This  order  was 
accepted.  Within  four  months  from  the  giv- 
ing of  the  order  Jackson  &  Fulton  went  into 
bankruptcy,  and  A.  M.  Turner  was  appointed 
their  trustee.  The  latter  demanded  the 
amount  of  the  order  from  the  school  board, 
but  was  refused.  The  board  paid  the  money 
Into  court.  At  the  trial  counsel  for  plaintiff 
ottered  In  evidence  the  records  of  common 
pleas  court.  No.  3,  at  No.  266,  February  term, 
1908,  in  the  case  of  Scott  A.  White  v.  Home- 
wood  school  board  on  this  order,  for  the  pur- 
pose of  showing  that  the  result  of  this  con- 
ditional order  was  litigation  against  the 
Home  wood  school  board.  Objected  to  as  in- 
competent and  irrelevant  Objection  sustain- 
ed and  btil  sealed  for  defendant.  Mr.  Dal- 
zell:  "I  propose  to  show  by  witness  that  be 
had  a  contract  for  the  rooflng  of  the  Home- 
wood  school,  and,  further,  that  be  completed 
that  contract.  That  he  received  an  order 
from  the  parties  with  whom  be  had  the  con- 
tract on  the  school  board  for  the  contract 
price  of  the  roof;  that  the  order  was  pre- 
sented to  the  school  board,  and  by  It  ac- 
cepted. And  I  pr(^ose  to  offer  in  evidence 
the  contract  between  this  witness  and  Jack- 
son &  Fulton,  the  general  contractors,  as  well 
as  the  accepted  order.  This  for  the  purpose 
of  showing  Mr.  White's  right  to  the  fund 
which  has  been  paid  into  court"  Objected 
to:  First,  as  incompetmt  irrelevant  and  im- 
material generally.  Second,  it  sets  up  a  new 
contract  between  the  school  board  and  the 
plaintiff  that  is  without  consideration,  and 
which  by  the  pleadings  has  been  the  cause  of 
litigation  against  the  school  board.  The 
school  board  bad  no  authority  to  make  the 
contract,  and  its  acceptance,  therefore,  was 
ultra  vires  and  void.  Third,  because  under 
the  pleadings  the  offer  raises  a  mixed  ques- 
tion of  law  and  fact,  and  is  therefore  too 
general.  Objection  overruled,  and  bill  sealed 
for  defendant 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  MESTREZAT,  ELKIN,  and  STEW- 
ART, JJ. 

Robert  B.  Ivory,  for  appellant  R.  H. 
Hawkins,  for  appellee. 

PER  CURIAM.  This  was  a  feigned  issue 
to  determine  the  right  to  a  fund  in  court 
The  general  contractors  for  a  school  building 
made  a  subcontract  with  plaintiff  for  part 


of  the  work,  and  gave  him  an  order  on  the 
school  board  which  the  board  accepted.  Sub- 
sequently the  general  contractors  went  into 
bankruptcy,  and  their  trustee  demanded  the 
money  for  plaintiff's  work  on  the  ground  that 
the  order  was  an  Illegal  preference.  The 
board  paid  the  amount  into  court.  The  ques- 
tions of  consideration  and  of  a  new  contract 
by  the  board,  ultra  vires,  argued  by  appel- 
lant are  not  in  the  case.  The  board  by  pay- 
ment Into  court  declined  to  raise  them,  and 
the  appellant  is  not  in  position  to  do  so.-  And 
the  evidence  as  to  litigation  against  the 
school  board  was  Irrelevant  for  the  same  rea- 
son. At  the  trial,  therefore,  there  was  noth- 
ing in  issue  but  the  alleged  illegal  preference. 
That  depended  on  whether  the  ccmtractors 
were  insolvent  when  they  gave  the  order, 
and  whether  plaintiff  knew  it  at  that  time. 
The  Jury  found  these  facts  in  plaintUTs 
favor. 
Judgment  affirmed. 
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MAHONEY  V.  PARK  STEEL  CO. 
(Supreme  Court  of  Pennsylvania.    Jan.  7, 1907.) 

1.  LlUITATION     OF    AcnONB  —  AMENDMENT    OF 

Plbadino— Statement  of  Claim. 

A  statement  of  claim  may  not  be  amended, 
where  a  new  cause  of  action  is  thereby  intro- 
duced, barred  by  limitations. 

[Ed.  Note.— For  cases  in  point,  see  Cent  DiK. 
vol.  33,  Limitation  of  Actions,  8  545.] 

2.  PLEAoina — ^AuENDUENT— Chanoinq  Cause 
OP  Action. 

In  an  action  by  a  minor  against  bis  employer 
to  recover  for  injuries  received  because  of  an 
aileKed  defect  in  a  machine,  plaintiff,  after  he 
has  arrived  at  aRe,  and  more  than  three  years 
after  the  accident,  cannot  amend  his  statement 
by  chareine  a  defect  in  a  different  machine, 
failure  to  Instruct  as  to  the  dangers  t^reof, 
and  failure  to  inspect 

fEd.  Note.— For  cases  In  point  see  Cent  Din. 
vol.  39.  Pleading.  §  694.1 

3.  Infants  —  Actions  —  Attainuent  o»  Ma- 
jOKiTT  Pending  Suit. 

A  minor  sued  by  his  father,  as  next  friend, 
for  personal  Injaries.  and  pending  the  action 
came  of  at;e.  Held,  that  the  record  could  be 
so  amended  as  to  allow  plaintiff  to  appear  in 
his  own  rieht  instead  of  tlirouRh  his  father  as 
next  friend. 

fEd.  Note. — For  cases  in  point  see  Cent  Dir. 
vol.  27,  Infants,  SH  253.  254.1 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County. 

Action  by  Garrett  Mahoney,  for  himself 
and  as  next  friend  of  William  Mahoney, 
against  the  Park  Steel  Company.  From  an 
order  refusing  motion  to  amend  statement  In 
case,  plaintiff  appeals.    Affirmed. 

The  errors  assigned  were: 

"(1)  The  coui-t  below  erred  in  its  conclusion, 
as  follows:  It  is  proposed  now  to  amend  the 
narr.,  and  the  amendments  are  herewith  sub- 
mitted. After  an  examination  of  the  same 
we  are  of  opinion  that  several  new  and  dis- 
tinct allegations  of  negligence  are  set  up. 

"(2)  The  court  below  erred  in  not  allowing 
the  amended  statement  to  be  flle^OOQlC  • 
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"(3)  Tbe  court  below  erred  la  oot  allowing 
WllUam  Maboney  to  Intervene  aa  plaintiff." 

Argned  before  MITCH£ILI<,  C.  J.,  and 
FELIi,  ME3TREZAT,  BLKIN,  and  STSW- 
ABT,  J  J. 

Ll  C.  Barton,  for  appellant.  John  8. 
Wendt  and  Johns  McCleave,  for  appellee. 

EXiKIN,  J.  This  case  Is  somewhat  belated 
In  coming  bete.  The  snlt  was  Instltnted  April 
27, 1900,  by  the  father  In  his  own  behalf  and 
as  the  next  friend  of  his  minor  son,  who  was 
Injured  while  In  the  employ  of  the  defendant 
company.  The  accident  from  which  the  In- 
juries resulted  for  which  damages  are  dalm> 
ed  occurred  January  24,  1000.  Tbe  original 
statement  of  claim  was  filed  October  23,  1901, 
and  the  case  came  on  for  trial  April  29, 1903, 
at  which  time  a  Judgment  of  compulsory  non- 
suit was  entered  against  the  father,  and  the 
case  was  continued  aa  to  the  son,  for  the 
purpose  of  permitting  bis  counsel  to  more  to 
amend  the  statement  of  claim.  The  bar  of 
tbe  statute  of  limitations  could  be  Interposed 
against  any  new  cause  of  action  after  Janu- 
ary 24,  1902.  The  minor  son,  appellant  here, 
became  of  age  April  27,  1908,  and  on  May  2d 
following,  through  his  counsel,  moved  the 
court  for  leave  to  Intervene  as  a  party  plain- 
tiff and  to  file  an  amended  statement  This 
motion  was  refused  on  tbe  ground  that  the 
amended  statement  set  up  new  and  distinct 
allegations  of  negligence  after  the  statute  of 
limltattons  had  run.  Tbe  case  was  still  at 
issue  as  to  appellant,  however,  on  the  origi- 
nal statement,  when  It  came  on  for  trial  the 
second  time,  October  17,  1906.  A  jury  was 
called  and  sworn,  but  no  testimony  was  talcen, 
whereupon  the  learned  trial  judge  directed  a 
Judgment  of  compulsory  nonsuit  to  be  entered. 

The  first  two  assignments  of  error  relate 
to  tbe  refusal  of  the  court  below  to  allow  tbe 
amended  statement  of  claim  to  be  filed.  It  Is 
conceded,  as  It  must  be  under  our  authorities, 
that.  If  the  amendment  set  up  new  causes  of 
action,  it  was  properly  refused.  An  amend- 
ment to  a  declaration  will  not  be  allowed  if 
a  new  cause  of  action  Is  thereby  Introduced 
which  Is  barred  by  the  statute  of  limitations. 
Wright  V.  Hart's  Adm'r,  44  Pa.  454 ;  Smith  v. 
Smith,  45  Pa.  403.  A  party  cannot  be  per> 
mitted  to  shift  bis  ground  or  enlarge  its  sur- 
face by  introducing  an  entirely  new  and  dlf- 
tenat  cause  of  action,  when,  by  reason  of 
tbe  statute  of  limitations,  it  would  work  an 
Injury  to  an  opposite  party.  Trego  v.  T>ewl8, 
58  Pa.  463.  To  tbe  same  effect  Is  Falrcbild 
V.  Dunbar  Furnace  C!o.,  128  Pa'.  485,  18  Atl. 
444 ;  Grler  v.  Northern  Assurance  Co.,  183  Pa. 
384,  39  Atl.  10. 

The  real  question  to  be  decided  on  this 
branch  of  the  case  is  whether  tbe  proposed 
amendment  introduced  new  causes  of  action. 
In  the  OTlginal  statement  the  negligence  charg- 
ed was  that  the  defendant  company  bad  fail- 
ed to  maintain  the  rest  or  guide  attached  to 
tbe  rolls  at  wbicb  appellant  was  worltlng  In 


a  reasonably  safe  and  secure  condition,  but 
bad  allowed  it  to  become  loose  so  that  when 
be  stepped  upon  the  guide,  as  was  his  duty, 
it  turned  or  slipped  by  reason  of  which  he 
was  thrown  upon  the  rolls  which  caught  and 
crushed  his  leg  and  foot  Tbe  statement  set 
out  in  detail  tbe  duties  of  the  appellant  in 
tbe  performance  of  his  work,  the  manner  In 
which  the  accident  occurred,  and  the  defective 
machinery  which  caused  it,  charging  in  spe- 
cific terms  that  the  negligence  relied  on  was 
the  defective  step  or  guide  to  the  rolls.  Tbe 
proposed  amended  statement,  not  allowed  by 
tbe  court  below,  added  four  additional  and 
distinct  charges  of  negligence,  to  wit:  (1) 
That  the  spanner,  or  handle,  attached  to  tbe 
screw  at' tbe  housen,  was  in  a  defective  con- 
dition; (2)  that  tbe  defendant  company, 
through  its  employes,  had  proceeded  to 
change  the  rolls  while  they  were  revolving, 
wbicb  was  so'  dangerous  as  to  make  the  at- 
tempt negligence ;  (3)  that  appellant  had  not 
been  snASclently  instructed  as  to  the  dangers 
and  rlslcs  Incident  to  his  employment;  (4) 
that  the  defendant  had  neglected  to  properly 
Inspect  the  rolls  and  machinery  before  appel- 
lant was  put  to  work  in  operating  tbe  screw. 
It  Is  quite  apparent  that  the  plaintiff  was  at- 
tempting to  shift  his  ground  by  introducing 
new  causes  of  action,  wbicb  cannot  be  done. 
He  was  not  willing  to  go  to  trial  upon  the 
negligence  charged  in  the  original  statement ; 
nor  did  be  confine  himself  to  a  substantial 
restatement  of  tbe  original  cause  of  action, 
as  hi  Stoner  v.  Erlsman,  206  Pa.  600,  56 
Atl.  77;  nor  did  the  amended  statement 
specify  and  define  what  the  original  claim  left 
general  and  indefinite,  as  in  Fricke  v.  Quinn, 
188  Pa.  474,  41  Atl.  737.  An  amendment 
may  define  or  specify  in  differrait  form  tbe 
original  cause  of  action,  or  one  substantial- 
ly and  generally  the  same,  but  cannot  shift 
or  enlarge  the  ground  by  adding  causes  of  ac- 
tion, substantially  different  from  that  origi- 
nally specified.  The  only  notice  to  the  defend- 
ant company  contained  in  tbe  original  state- 
ment was  the  defect  in  the  rest  or  guide  plate 
on  the  rolls.  In  tbe  proposed  amended  state- 
ment defendant  Is  charged  with  a  defect  In 
another  and  different  machine,  failure  to  In- 
struct as  to  the  dangers  Incident  to  his  em- 
ployment, and  failure  to  Inspect  These  were 
not  charged  in'  the  original  statement  of 
claim,  and  certainly  new  causes  of  action  are 
set  up  on  which  the  appellant  now  relies  to 
recover.    Tbe  amendment  comes  too  late. 

The  third  assignment  of  error  relates  to  tbe 
refusal  of  the  court  to  permit  the  plaintiff  to 
Intervene.  We  do  not  see  that  there  was  any 
necessity  for  a  petition  and  formal  order  of 
court  allowing  him  to  Intervene.  Under  the 
act  of  May  12, 1897  (P.  L.  62),  the  right  of  ac- 
tion for  such  a  wrongful  injury  accrues  to  the 
child,  and  also  to  the  parent.  It  Is  therein 
provided  that  the  "action  shall  be  redressed 
in  only  one  suit  brought  in  the  names  of  tbe 
parent  and  child."  This  action  was  properly 
instituted  as  provided  by  tbe  act  of  Assanbly^ 
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Upon  the  arrival  of  tbe  minor  at  toll  age,  the 
action  did  not  abate;  bat  he  bad  the  right  to 
move  the  court  to  amend  the  record,  so  that 
he  could  appear  in  his  own  right  aa  a  party 
plaintiff.  Instead  of  ttirongh  his  father  as 
next  friend.  If  he  so  desired.  Tliia  coold  be 
done  on  motion,  and  the  court  should  allow  it 
when  asked.  It  must  not  be  overlooked,  how- 
ever,  that,  In  this  case,  appellant  was  a  party 
to  the  record  from  the  date  of  the  Institatioa 
of  the  suit,  and  was  a  party  at  the  time  Judg- 
ment of  nonsuit  was  entered  against  him, 
and,  since  the  entry  of  this  Judgment  has  not 
been  assigned  for  error,  it  stands  against  him, 
and  is  the  end  of  his  case.  At  the  time  of  the 
trial,  he  could  have  proceeded  on  the  original 
statement;  bat,  having  failed  to  do  so  and 
the  judgment  of  nonsuit  having  been  entered 
and  not  assigned  for  error,  he  Is  precluded 
ttiereby. 
Judgment  affirmed. 

mt  Pa.  SU) 

OHIO  RIVER  JUNCTION  R.  00.  T. 
PENNSYLVANIA  OO. 
(Supreme  Court  of  Pennsylvania.    Jan.  7, 190T.) 
iKjUNonoN— RiatovAi,  or  Sidk  Tkack. 

A  bill  in  equity  alleged  that  plaintiff's  rail- 
road was  bollt  by  defendant  railroad  company  as 
a  side  track,  partly  mi  its  own  land  and  partly 
on  a  rlKht  of  way  of  a  firm  for  whose  accommo- 
dation it  was  built.  It  was  agreed  that  the  road 
should  be  under  the  control  of  defendant,  and 
removable  at  Its  option  on  60  days'  notice.  The 
notice  was  iciven  prior  to  the  fllinx  of  the  bilL 
Plaintiff  had  acquired  the  riKhts  of  a  private 
Arm  to  tiie  property,  and  procured  under  Act 
April  4,  1868,  a  charter  as  a  railroad,  and  ap- 
plied for  the  appointment  of  viewers  to  fix 
the  terms  of  a  connection  with  defendant  road, 
which  proceedini;  had  t)een  pending  for  some 
time  when  the  bill  was  filed.  Defendant  was  en- 
Joined  from  removlnx  such  sidinic.  Held  insuffi- 
cient to  sustain  the  bill,  but  on  a  finding  by 
the  court  below  that  an  Immediate  severance 
wonid  cause  injury  to  plaintiff  the  injunction 
would  be  continued  for  four  months  to  allow 
plaintiff  In  Its  proceeding  for  the  appoinbnent 
of  viewers  to  establish  its  rights. 

AlVJeal  of  Court  of  Common  Fleas,  Beaver 
County. 

Bill  by  the  Ohio  River  Junction  Railroad 
Company  againat  the  Pennsylvania  Company. 
Decree  for  plaintiff,  and  defendant  appeals. 
Modified  and  affirmed. 

Argued  before  MITCHELL,  O.  J.,  and 
FELL,  BROWN,  MESTREZAT,  POTTER, 
SLKIN,  and  ST|:WART,  JJ. 

James  h.  Hogan  and  John  M.  Buchanan, 
for  appellant  William  A.  McConnel,  for  ap- 
pellee. 

PER  CURIAM.  Some  very  serious  anes- 
tions  are  suggested  in  this  case,  though  they 
belong  perhaps  more  properly  for  purpose  of 
decision  to  another  branch  of  the  same  con- 
troversy which  Is  not  yet  before  us.  The 
plalntlfTs  railroad,  or  the  contested  part  of 
It,  was  built  by  the  defendant  comxwny  as  a 
side  track  of  Its  own  road,  partly  on  Its  own 
land  and  partly  on  a  right  of  way  furnished 
by  the  Parks,  a  private  firm  for  whose  ac- 


commodation and  at  whose  instance  It  was 
constructed.  By  the  agreement  under  which 
it  was  built  It  was  to  be  and  has  continned 
under  the  managemmt  and  control  of  the  de- 
fendant, and  subject  to  removal  at  its  option 
at  any  time  upon  60  days'  notice.  Such  no- 
tice has  l>een  given,  the  time  has  expired, 
and,  so  far  as  any  rights  derived  from  the 
agreement  are  concerned,  neither  the  Parks 
nor  the  appellee  have  any  title  available  to 
sustain  this  bllL  But  the  plaintifE  has  ac- 
quired the  rights  of  the  Parks  in  the  prop- 
erty In  question,  and  has  procured  a  charter 
as  a  railroad  under  the  act  of  April  4,  1868, 
P.  L.  62.  Claiming  the  right  imder  the  Com- 
Btitutlon  and  the  act  of  1868  to  make  a  con- 
nection with  the  defendant's  railroad,  it  has 
filed  a  petition  in  the  common  pleas  of  Bea- 
ver county  for  the  appointment  of  viewers 
to  detamine  and  fix  the  terms  of  the  con- 
nection. The  viewers  were  appointed  more 
than  three  years  ago,  but,  so  far  as  we  are 
Informed,  nothing  further  has  been  done,  and 
the  delay  is  not  explained.  It  is  In  this 
proceeding  that  the  questions  alluded  to  supra 
will  properly  arise.  Whether,  under  the  cir- 
cumstances, the  plaintiff  is  entitied  to  the 
rights  of  a  railroad  as  against  the  defendant; 
whether,  conceding  such  title,  a  new  railroad 
can,,  by  simply  Inserting  it  in  Its  charter 
route,  take  a  siding  which  is  the  pn^erty  and 
on  the  land  of  a  senior  railroad,  these  <tnd 
other  questions  of  a  like  character  will  ap- 
parently be  Involved  In  that  proceeding. 

So  far  as  present  rights  are  concerned  the 
plaintiff  has  failed  to  sustain  its  bill,  and  In 
strictness  It  should  be  dismissed.  But  In 
view  of  the  finding  by  the  court  below  of  the 
nature  and  extent  of  the  Injury  that  would 
be  done  by  the  immediate  severance  of  the 
existing  connection,  we  conclude  to  maintam 
the  status  quo  by  allowing  the  injunction  to 
stand.  The  plaintiff,  however,  must  push  the 
other  proceeding  with  diligence  to  have  its 
rights  determined.  The  injunction,  tlierefore, 
Is  limited  to  four  months  from  this  date.  So 
modified,  the  decree  is  affirmed. 


(US  Pa.  m) 

In  re  FOEMJUER'S  ESTATE. 
(Supreme  Court  of  Pennsylvania.    Jan.  7, 1907.) 

1.  Wills  —  CoHTiRGENT    Conditions  —  Con- 
BTBtrcTion. 

Testator  stated  in  his  will  his  intention  to 
travel,  and  that,  knowine  the  uncertainty  of 
a  journey,  he  bequeathed  his  real  estate  and 
personal  property  to  his  wife,  and  also  all 
judgments  owned  by  him  and  notes  due,  and, 
should  anythinK  befall  him  while  away,  ail  hia 
estate  and  property  of  every  kind,  both  real 
and  personal,  was  set  over  to  his  wife  for  her 
sole  benefit.  Beld,  that  the  will  was  not  merely 
contingent  on  testator's  death  durintr  the  jour- 
ney, but  continued  operative  after  his  safe  re- 
turn and  his  death  thereafter. 

TEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  49.  Wills,  I  200.1 

2.  Same- -Republication. 

Whore  a  will  iS  continent  or  conditional, 
and  tlie  contingency  does  not  occur,  its  repub- 
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lieadon  a  few  dayi  before  tectator's  death.  In 
the  oresence  of  witnesses,  relieved  the  will  of 
the  contingency  expressed  therein. 

[Ed.  Note.— For  cases  in  point,  see  Cent  TDUt. 
▼ol.  49.  WUlB.  U  200.  484-«01.1 

Appeal  from  Orphans'  Conrt,  Bntler 
County. 

In  the  matter  of  the  estate  of  William  A. 
Forqner.  From  a  decree  on  appeal  from  the 
register  of  wills,  Hugh  J.  Forqner  and  oth- 
ers appeal.    Affirmed. 

The  following  Is  the  opinion  of  Oalbreatb, 
P.  J.,  in  the  low»  court  "William  A.  Foi^ 
quer  died  on  April  9,  1902,  leaving  to  Burrive 
him  a  wife,  Martha  M.  Forquer,  the  propo- 
nent, and  two  brothersi,  several  sisters,  and 
children  of  a  deceased  sister,  who  are  the 
appellants.  On  November  10,  1882,  which 
was  about  one  year  after  his  marriage  to  his 
said  wife,  being  about  to  go  on  a  Journey  to 
Montana  to  visit  a  sick  brother,  he  wrote 
and  signed  a  last  will  and  testament,  with- 
out attestation  Xty  subscribing  witnesses. 
By  profession  he  was  an  attorney  at  law, 
and  for  many  years  before  his  death  was  a 
prominent  member  of  the  bar  of  Butler  coun- 
ty. The  will,  when  made,  was  committed 
to  the  keeping  of  his  said  wife,  while  absent 
on  the  journey  to  Montana.  On  his  return, 
according  to  the  evidence,  he  made  inquiry 
of  bis  wife  for  the  will,  read  It  to  her,  and 
then  placed  It  in  his  office  safe,  where  It  re- 
mained, except  when  taken  out  by  him  on 
occasion  for  examination,  until  a  short  time 
before  his  death,  during  bis  last  Illness, 
when,  at  his  request.  It  was  brought  and 
read  to  him  by  his  wife,  in  the  presence  of  a 
young  woman  then  residing  In  the  house, 
and,  after  expressing  satisfaction  with'  Its 
contents,  he  committed  it  to  the  custody  of 
bis  wife  until  such  time  as  It  would  be  nec- 
to  probate  it  No  question  is  raised 
to  Its  being  his  will  duly  executed  at  that 
time  The  appellants  contend,  however,  that 
the  operation  of  the  wUl  was  contingent  on 
the  testator's  death  durhig  his  said  Journey 
to  Montana,  and  that,  having  returned  In 
safety,  4t  became  Inoperative,  and  was  not 
therefore  entitled  to  probate  on  bis  death 
occurring  snbsequKitly.  The  question,  there- 
fore, Is  whether  the  proposed  journey,  with 
its  attendant  dangers,  was  only  the  occasion 
which  suggested  the  making  of  a  will  at  that 
time,  or  was  it  In  the  testator's  mind,  a  rea- 
son for  disposing  of  his  property  in  a  way 
not  contemplated  If  he  should  return.  In 
other  words,  was  the  will  then  made  Intend- 
ed by  the  testator  simply  to  bridge  over  the 
time  of  bis  Journey,  or  did  It  look  beyond 
that  to  the  event  of  his  death  whenever  and 
wherever  It  might  occur? 

"From  the  numerous  cases  cited  by  coun- 
sel, several  principles  or  rules  may  be  de- 
duced which  are  to  be  observed  In  the  con- 
stmcttcoi  of  wills  claimed  to  be  contingent. 
These  may  be  stated  as  follows:  (1)  If  the 
contingency  expressed  In  the  Instrument  Is 
referred  to  as  the  occasion  of  making  the 


win  at  that  time,  it  is  not,  In  that  event,  con- 
tingent :  but  if  it  is  referred  to  as  a  reason 
for  disposing  of  the  property  In  a  certain 
way,  and  the  dl^Msitlon  and  the  contingency 
are  so  related  to  each  other  that  the  one  is 
dependent  on  the  other,  the  will  Is,  In  that 
event  contingent  (2)  If  the  language  used 
in  the  will  can  by  any  reasonable  Interpre- 
tation be  construed  to  mean  that  the  testa- 
tor refers  to  a  possible  danger  or  threatened 
calamity  only  as  a  reason  for  making  a  will 
at  that  time,  such  reasonable  Interpretation 
will  prevail,  and  the  will  Is  not  contingent 
(3)  To  moke  a  will  contingent  or  conditional 
It  must  clearly  appear  from  the  language  of 
the  will  that  It  was  to  operate  only  during  a 
certain  period  or  in  a  certain  event 

"These  rules,  we  think,  are  sustained  by 
many  authorities,  among  which  the  follow- 
ing may  be  cited:  'But  If  the  condition  Is 
one  that  strikes  Into  the  essence  of  the  whole 
will,  affecting  Its  status  for  probate  and  a 
valid  operation,  the  main  point  to  determine 
Is  whether  so  sweeping  an  effect  was  really 
intended.  For  one  may  state  a  contingency 
that  he  has  In  mind  as  the  inducement  for 
making  bis  will,  by  way  of  narrative,  so  to 
speak,  or  he  may,  on  the  contrary,  state  It 
as  the  condition  on  which  the  will  is  to  be- 
come operative.  The  question  is  which  he 
Intended,  and  the  Inclination,  In  case  of 
doubt  should,  we  hold,  be  to  the  former  and 
less  Injurious  and  impolitic  conclusion.' 
Schonler  on  Wills,  (  286.  In  the  Goods  of 
Porter,  I/aw  Reports,  2  Prob.  &  Div.  22,  Lord 
Pensance  held  that  if  the  language  used  hi 
the  will  can  by  any  reasonable  interpreta- 
tion be  construed  to  mean  that  the  testator 
refers  to  a  dangerous  Journey  about  to  be 
taken,  or  a  threatened  calamity,  only  as  a 
reason  for  making  a  will  at  that  time.  It  is 
not  a  contingent  will.  In  Likefleld  v.  Like- 
field,  82  Ky.  689,  66  Am.  Rep.  90S,  the  rule 
is  held  to  be  that  courts  will  not  Incline  to 
regard  a  will  as  conditional  If  It  can  be  rea- 
sonably held  that  the  maker  was  simply  ex- 
pressing his  Inducement  to  make  It  however 
inaccurate  the  language  may  be  for  that  pur- 
pose, if  strictly  construed,  and  that  unless 
the  words  clearly  show  that  It  was  to  bo 
temporary  or  contingent  It  will  be  upheld. 
In  Cody  v.  Oonly,  27  Grat  (Va.)  313,  the 
court  says:  The  cases  show  that  while  a 
person  may  make  a  conditional  will,  his  In- 
tention to  do  so  must  appear  very  plainly  on 
the  face  of  the  will,  and.  If  such  an  Inten- 
tion do  not  so  appear,  the  will  must  be  re- 
garded as  unconditional.  In  order  to  render 
the  Instrument  contingent  In  Its  operation.  It 
should  clearly  appear  by  Its  language  that 
It  was  not  Intended  to  remain  an  ox)eratlve 
will,  except  In  the  event  of  the  failure  to 
return.' 

"Reference  to  a  few  of  the  many  cases 
cited  by  counsel  will  Indicate  how  those 
rules  have  been  applied  by  the  courts.  In 
Todd'B  Will,  2  Watts  &  S.  145,  written  in 

contemplation  of  a  journey,  as  folio 
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wish,  desire  and  Intention  now  is  that  If  I 
shonld  not  return  (which  I  will,  no  prevent- 
ing Providence)  what  I  own  ahall  be  divided 
OS  follows.'  etc.,  it  was  held  that,  on  his  re- 
turn and  subsequent  death,  the  will  was  con- 
tingent In  Hamilton's  Estate,  74  Pa.  69, 
the  language,  'Should  I  die  before  the  first 
of  March,  1873,'  etc.,  was  held  to  be  the  ex- 
pression of  a  contingency  which  prevented 
the  operation  of  the  instrument  after  the 
event  failed  to  happen.  In  Morrow's  Appeal, 
116  Pa.  440,  9  Atl.  660,  2  Am.  St.  Rep.  616, 
Morrow,  when  about  to  go  from  home,  wrote 
and  signed  a  testamentary  paper,  beginning 
as  follows:  'I  am  going  to  town  with  my 
drill  and  I  alnt  feeling  good  and  In  case  I 
sboulddend  get  back  do  as  I  say  on  this 
paper,'  etc  He  returned,  but  died  soon  aft- 
erward in  the  same  illness.  The  will  was 
held  to  be  contingent  In  Jeffries'  Estate, 
18  Pa.  Super.  Gt  439,  the  testatrix  made  a 
will  giving  ail  her  estate  to  a  trustee  for  her 
nephew,  George  L.  Stewart  and  subsequent- 
ly on  the  same  day  she  executed  a  second 
will,  as  follows:  'Know  all  men  by  these 
presents,  that  I,  Mary  A.  JefFries,  of  sound 
mind,  am  going  on  a  trip  from  home  with  my 
nephew,  George  L.  Stewart  do  hereby  di- 
rect that  in  case  of  the  death  of  both  of  us 
that  my  estate  shall  be  divided  as  follows.' 
Then  follow  certain  dispositions,  after  which 
she  adds:  'I  declare  the  above  to  be  my 
will  and  testam«it  in  case  of  the  death  as 
aforesaid  of  myself  and  George  L.  Stewart' 
Both  survived  the  journey,  and  the  last  pa- 
per was  thereupon  held  inoperative.  In  Ma- 
gee  et  al.  V.  McNeil,  41  Miss.  17,  00  Am.  Dec. 
354,  the  will  of  a  soldier  in  Ihe  Confederate 
army  contained  the  following  expression: 
'If  I  never  return  home  I  want  all  I  have 
to  be  my  wife's.'  On  bis  return  and  subse- 
quent death  the  will  was  held  to  be  con- 
tingent In  Damon  v.  Damon,  00  Mass.  102, 
the  win  contained  the  following:  'I,  J.  W. 
D.,  being  about  to  go  to  Cuba,  and  knowing 
the  danger  of  voyages,  do  hereby  make  this 
my  last  will,'  etc.  'First:  If  by  casualty 
or  otherwise,  I  should  lose  my  life  during  the 
voyage,  I  give  and  bequeath  to  my  wife,  A.,' 
etc.  He  then  went  on  to  give  other  specific 
devises.  Held,  conditional  as  to  first  clause 
of  the  will.  In  all  the  foregoing  cases  it 
will  be  observed  that  the  contingent  char- 
acter of  the  Instrument  or  devise  stands  out 
clearly. 

"Adverting  to  some  of  the  cases  In  which 
wills  claimed  to  be  contingent  have  been  held 
not  to  be  so,  the  following  may  be  noted:  In 
the  Goods  of  George  Thorne,  4  Swab.  &  Trist 
36,  the  win,  dated  at  the  Gold  Coast  of  Africa 
in  186B,  contained  the  following:  'Be  this 
known  to  all  concerned:  I  request  that  in 
the  event  of  my  death  while  serving  In  this 
horrid  climate  or  any  accident  happening  to 
me,  I  leave  and  bequeath  to  my  beloved  wife,' 
etc  'I  consider  that  every  person  should  be 
prepared  for  the  worst  and  especially  in  such 
a  treacherous  climate  as  this,  which  is  con- 


sidered one  of  the  worst  In  the  world,  which 
has  compelled  me  to  write  this  letter.'  It 
was  held  not  contingent  on  the  death  on  the 
Gold  Coast  In  the  Goods  of  Dobson,  Law 
Reports,  1  Prob.  &  Dlv.  88,  the  following 
language,  'In  case  of  any  fatal  accident  hap- 
pening to  me,  being  about  to  travel  by  rail- 
way, I  hereby  leave,'  etc.,  was  held  not  to 
render  the  wiU  contingent;  the  court  per 
Sir  J.  P.  Wilde,  saying:  'I  am  onwilllng  to 
refuse  probate  of  a  testamentary  paper  on 
the  ground  that  It  was  contingent  unless  It 
is  clear  that  the  testator  intended  that  It 
shonld  operate  only  In  a  certain  event  or  dur- 
ing a  certain  period.'  In  the  Goods  of  Mar- 
tin, Law  Reports,  1  Prob.  &  Div.  380,  the 
will  contained  the  following:  'I,  W.  M.,  being 
physically  weak  In  health,  have  obtained  per- 
mission to  cease  from  all  duty  for  a  few 
days  and  I  wish  during  such  time  to  be  re- 
moved from  the  brig  Appelllna  to  the  float- 
ing hospital  ship,  Berwick  Wall,  in  order  to 
recruit  my  health,  and  In  the  event  of  my 
death  occurring  during  such  time,  I  do  hereby 
win  and  bequeath,'  etc  The  will  was  held 
not  contingent  In  the  Goods  of  Stewart  21 
Law  Reports,  Ireland,  105,  the  will  contained 
the  following:  'As  I  am  about  to  leave  home 
for  Bangor,  should  any  accident  take  me  out 
of  this  world,'  etc— which  was  held  not  to 
render  it  contingent  In  Tarver  v.  Tarver, 
34  U.  S.  174,  9  L.  Ed.  91,  the  wiU  begins  as 
follows:  'Being  about  to  travel  a  consider- 
able distance  and  knowing  the  uncertainty  of 
life,  think  It  advisable  to  make  some  dispo- 
sition of  my  estate,'  etc.  Held  not  contin- 
gent In  Ex  parte  Lindsay,  2  Bradf.  Sur. 
(N.  Y.)  204,  the  following  was  held  not  to  rai- 
der the  will  contingent:  'According  to  my 
present  Intention,  should  anything  happen  me 
before  I  reach  my  friends  in  St  Louis,  I 
wish  to  make  a  correct  disposal,'  etc  In 
Skipwlth  V.  Cabell,  19  Grat  (Va.)  758,  the  lan- 
guage, 'In  case  of  a  sudden  and  unexpected 
death,  I  give  the  remainder  of  my  property,' 
did  not  make  the  will  a  conditional  one.  In 
Llkefleld  v.  Llkefield,  82  Ky.  580,  56  Am.  Rep. 
908,  the  language,  'If  any  accident  should 
happen  me  that  I  die  from  home,  my  wife, 
J.  A.  L.,  shall  have  everything  I  possess,'  was 
held  to  render  the  will  Inoperative  or  contin- 
gent 

"These  citations  of  general  principles,  and 
their  application  to  concrete  cases,  seem  to 
make  It  quite  clear  that,  when  the  event 
which  constitutes  the  contingency  expressed 
In  the  instrument  can  be  reasonably  con- 
strued to  have  been  the  occasion  for  making 
the  will  at  a  particular  time,  rather  than  as 
the  reason  for  making  it  in  a  particular  way. 
It  should  be  so  construed ;  and,  further,  that 
unless  it  clearly  appear  from  the  Instrument 
itself  that  It  was  not  to  operate  In  a  certain 
event  it  wUl  be  entitled  to  probate. 

"Applying  these  rules  to  the  will  of  Wll- 

Uam  A.  Forquer,  it  may  be  observed,  we 

think,  that  its  first  portion  contains  no  hint 

that  Its  provisions  were  In  any  way  contln- 
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gent.  It  la  as  follows:  'Butler,  November 
lOtb,  1882.  I  Intend  starting  to-morrow  morn- 
ing to  Bozeman,  Montana,  to  see  my  brother 
Joseph.  Knowing  the  uncertainty  and  risk  of 
the  jonmey,  know  all  persons  that  I  do  here- 
by will  and  bequeath  all  my  personal  prop- 
erty to  my  wife,  Martha  M.  Forqner.  And  I 
do  hereby  devise  my  real  estate  to  said  Mar- 
tha M.  Forquor,  which  consists  In  the  undi- 
vided one-half  of  the  one-flfth  of  one  hundred 
acres  of  land  In  Allegheny  township,  Butler 
county,  the  title  to  which  Is  In  Thos.  Niggle, 
the  deed  for  which  Is  In  the  safe,  which  has 
never  been  delivered  to  him.  Th^re  Is  also 
a  paper  In  the  safe  signed  by  Thos.  Niggle 
stating  that  I  am  the  owner  of  the  one-half 
of  said  one-fifth  of  said  one  hundred  acres 
of  land,  I  having  paid  the  purchase  money 
recited  In  the  said  deed.  Also  all  judgments 
owned  by  me  and  notes  due  me  are  hereby 
bequeathed  to  my  said  wife.'  Thus  far  there 
is  nothing  In  the  language  Of  the  will  to  ren- 
der Its  operation  contingent.  The  reference 
to  the  proposed  journey  seems  but  a  state- 
ment of  his  reason  for  the  making  of  his  will 
at  that  time.  It  belongs  to  that  class  of 
phrases  so  often  found  in  the  introductory 
language  of  wills,  such  as:  'Knowing  the  un> 
certainty  of  life,'  etc  And  we  think  It  may 
be  safely  said  that.  If  the  will  had  ended 
here,  no  doubt  could  arise  as  to  Its  absolute 
character.  But  the  language  which  follows 
seems  to  gather  up  all  that  has  gone  before, 
and  to  express  It  in  another  form.  Did  the 
testator  Intend  that  It  should  also  have  a 
different  meaning?  The  dispositions  thus  far 
made  carry  his  whole  estate  to  bis  wife, 
without  any  suggestion  of  their  being  contin- 
gent In  character.  Did  he  intend  by  the 
language  which  Immediately  follows  to  undo 
the  absolute  disposition  already  made  of  his 
whole  estate,  and  attach  a  condition  which 
would  make  their  efficacy  omtlngent  on  his 
death  occurring  during  the  time  of  his  con- 
templated journey? 

"The  language  which  Immediately  follows 
that  already  quoted,  and  on  which  Is  pred- 
icated the  contention  that  the  will  Is  con- 
tingent. Is  as  follows:  'And  should  anything 
btfall  me  while  away  or  that  I  should  die, 
then  In  that  event  .all  my  estate,  money, 
notes,  property  of  every  nature  and  descrip- 
tion, both  real  and  personal,  are  hereby  as- 
signed, conveyed  and  set  over  to  my  wife  for 
her  sole  benefit,'  etc.  Is  this  language  merely 
a  repetition  In  the  form  of  a  summary  of 
what  has  gone  before,  or  is  It  a  disposition 
different  in  kind  from  that  which  had  been 
already  made?  Can  the  will  as  a  whole,  by 
any  reasonable  interpretation,  be  made  to 
epe&ls.  as  of  the  time  of  testator's  death, 
whenever  it  might  occur;  or  does  it,  on  the 
other  hand,  clearly  appear  from  the  will 
Itself  that  it  was  only  Intended  to  become  of 
effect  in  the  event  of  testator's  death  during 
his  contemplated  Journey?  Three  reasons 
impel  us  to  a  conclusion  in  favor  of  the  for- 
mer proposition.    These  are:    (1)  Testator's 


evident  solicitude  for  bis  wlfe^  apparent  In 
the  will.  (2)  We  do  not  think  that  the  con- 
tingency expressed  In  the  will  was  Intended  x 
to  undo  or  destroy  the  absolute  character  of 
the  dispositions  already  made  therein.  (3) 
The  language  used  to  express  the  contingency 
does  not  clearly  lead  to  the  ccmdusion  that 
it  was  intended  to  render  the  will  contin- 
gent in  its  operation.  It  may,  on  the  other 
hand,  be  reasonably  construed  in  favor  of  an 
absolute  will. 

"No  Pennt^lvania  case  has  been  cited  in 
which  the  language  of  the  contingency  Is  at 
all  sImIlar*to  that  of  the  ease  at  bar,  and 
the  only  case  cited  in  which  there  Is  any 
proximate  similarity  is  In  the  Goods  of 
George  Tbome,  4  Swab.  &  Trlst.  S&  The 
language  there  is:  'I  request  that  In  the 
event  of  my  death  while  serving  in  this  hor- 
rid climate,  or  any  accident  ham)enlng  to 
me,'  etc.  The  first  part  of  this  language  ex- 
presses a  clear  contingency  and,  standing 
alone,  would  seem  to  render  the  will  contin- 
gent, but  the  disjunctive  clause  which  fol- 
lows, 'or  any  accident  happening  to  me,' 
without  qualification  as  to  time  or  place, 
seems  to  have  relieved  the  will  of  Its  other- 
wise contingent  character.  In  the  case  be- 
fore us  the  language  expressive  of  the  con- 
tingency Is,  'and  should  anything  befall  me 
while  away  or  that  I  should  die,'  etc.  The 
expression  'should  anything  befall  me  while 
away,'  standing  alone.  Is  clearly  contingent. 
It  evidently  refers  to  the  possible  death  of 
the  testator  while  away,  as  no  other  event 
could  befall  blm  which  would  give  effect  to 
the  disposition  of  his  estate  which  he  was 
then  making.  The  testator  would  have  ex- 
pressed the  same  thought  bad  he  said,  'and 
should  death  overtake  me  while  away.'  It 
clearly  refers  to  his  possible  death  while  on 
his  journey.  We  may  well  suppose  that  the 
testator,  by  the  disjunctive  expression  which 
follows,  'or  that  I  should  die,'  meant  to  add 
something  to  what  he  had  already  said.  He 
had  already  provided  for  the  contingency  of 
death  while  on  the  journey.  We  may  assume 
that  be  meant  to  add  something  by  the  use 
of  tbe  language  which  followed,  and,  If  so, 
that  he  meant  to  make  provision  against  the 
event  of  his  death  whenever  It  might  occur. 
By  the  use  of  the  disjunctive  'or,'  the  pro- 
vision which  follows  excludes  the  thought 
that  Immediately  preceded,  and  has,  we  think, 
the  same  force  and  meaning  as  If  It  stood 
alone.  To  give  it  the  meaning  contended  for 
by  the  appellants,  we  would  have  to  inter- 
polate the  qualifying  expression,  'while  away,' 
used  In  the  preceding  clause.  But  w;bat  war- 
rant have  we  for  doing  this  In  order  to  give 
to  the  Instrument  a  contingent  character, 
which,  if  it  exist,  must  clearly  arise  out  of 
the  writing  as  it  stands?  In  other  words,  we 
conclude :  (1)  That  It  does  not  clearly  appear 
from  the  will  itself  that  Its  operation  was  In- 
tended to  be  contingent;  and  (2)  that  It  can, 
by  a  reasonable  Interpretation  of  Its  language, 
be  construed  to  be  absolute  rather  than  con-C 
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tlngent,  and  la  either  event,  under  the  an- 
tborttJes,  It  Is  entitled  to  probate.  This  con- 
diuion  has  been  arrived  at  from  a  considera- 
tion of  the  language  of  the  will  Itself,  unaided 
by  extrinsic  evidence.  The  character  of  a 
will,  as  being  contlngrat  or  not  contlngoit  in 
its  operation,  depends  on  the  intention  of  the 
testator  as  expressed  In  the  will  itself,  with- 
out the  aid  of  extrinsic  evidence  in  the  form 
of  subsequent  declarations  made  by  the  testa- 
tor in  an  incidental  way,  as  to  the  dlsposl- 
tton  of  his  property.  In  Wnstboff  t.  Dra- 
Gourt,  8  Watts,  240,  it  is  said  that:  'Courts 
of  law  have  always  leaned  against  extrinsic 
evidence  to  explain  the  Intention  of  the  tes- 
tator. There  is,  in  fact,  but  one  case  where 
it  Is  permitted,  and  that  is  where  the  am- 
biguity is  Introduced  by  extrinsic  circumstan- 
ces, and  in  such  case  parol  evidence  is  ad- 
mitted from  necessity.' 

"When  the  subject-matter  to  which  the  lan- 
guage  of  the  will  Is  Intended  to  apply  is  not 
clear,  or  where  more  than  one  person  an- 
swers to  the  description  of  the  object  of  the 
testator's  bounty,  or  when  the  object  Is  not 
well  expressed,  the  court  may  Invoke  tbe  aid 
of  extrinsic  circumstances  in  -order  to  de- 
t«:mine  the  testator's  Intent  Without  doubt, 
too,  the  careful  preservation  of  a  regularly 
executed  will  np  to  the  time  of  death  Is  of 
Importance  In  the  construction  of  a  subsf^ 
quent  paper  of  doubtful  testamentary  Import, 
an  Instance  of  which  is  found  In  Jacoby's  Es- 
tate, 190  Pa.  882,  42  AtL  1026.  But  we  have 
not  been  referred  to  any  authority  which 
boids  that  the  character  of  a  will,  as  being 
contingent  or  otherwise,  may  be  determined, 
or  any  doubt  thereof  solved,  by  the  introduc- 
tion of  extrinsic  circumstances  such  as  those 
referred  ta  The  court,  in  a  proper  case,  may 
be  aided  by  evidence  i. .°  the  circumstances 
surrounding  testator  at  the  time  of  making 
his  will,  so  as  to  put  Itself  as  nearly  as  pos- 
sible In  his  place  at  the  time  the  will  was  ex- 
ecuted ;  but  even  this  cannot  be  permitted  to 
affect  the  construction  when  the  language  is 
clear  and  unambiguous.  To  be  governed  or 
even  aided  by  the  subsequent  declarations  of 
a  testator.  In  determining  bis  intentions  as 
already  written  in  his  will,  would  be  a  prec- 
edoit  attended  with  much  danger,  tending 
to  Inject  Into  the  will  an  Intent  possibly  not 
written  therein,  and  thus  to  depart  from  tbe 
strictness  of  the  rule  which  requires  wills  to 
be  in  writing.  The  meaning  of  the  language 
of  tbe  will  might  thus  be  made  to  depend,  In 
some  degree,  not  on  the  intention  of  the  tes- 
tator at  tbe  time  tbe  will  was  executed,  but 
on  wbat  he  afterward  said  about  it,  under 
circumstances  In  which  no  testamentary  im- 
port shoald  be  predicated  of  his  words.  All 
tbe  evidence,  therefore,  in  the  case  at  bar,  of 
the  subsequent  declarations  of  the  testator,  to 


tbe  efTeot  that  be  bad  made  a  will  and  gives 
bis  property  to  his  wife,  and  which  was  re- 
ceived under  objection,  is  excluded,  and  tbe 
objections  thereto  sustained.  Tbe  question  at 
issue  is  not  whether  a  will  had.  In  fact,  been 
made,  but  what  is  tbe  meaning  of  a  will  ad- 
mittedly made.  Wbatever  doubt  exists  as  to 
Its  meanbig  Is  not  Introduced  by  extrinsic 
circumstances,  but  Is  from  witbln.  The  court 
cannot;  therefore,  as  we  think,  Invoke  the 
aid  of  extrinsic  circumstances  In  order  to  Its 
ttolntlon.  This  does  not,  however,  exclude 
evld^ice  of  the  republication  of  a  will  al- 
ready made;  but  which  has  been  rendered  In- 
operative, revoked,  or  superseded'  by  some 
subsequent  will  or  circnmstance.  And  sadi 
republication  may  be  by  paroL  Havard  v. 
Davis,  2  Bin.  406 ;  Jones  v.  Hartley,  2  Whart 
103 ;  Campbell  v.  Jamison,  8  Pa.  498 ;  Jack 
V.  Shoenberger,  22  Pa.  416;  Wallace  ▼.  Blair, 
1  Grant,  Gas.  75. 

"Having  arrived  at  the  conclusion  that  the 
will  under  consideration  was  absolute  In 
character  and  not  contingent,  and  there  being 
no  evidence  of  Its  subsequent  revocation,  it 
would  seem  unnecessary  to  determine  tbe 
contention  of  proponent's  counsel  that  tbe  tes- 
tator, a  few  days  before  his  death.  In  the 
presence  of  bis  wife  and  another,  did  repub- 
lish his  win.  Tbe  evidence,  however,  of  what 
took  place  at  that  time  is  uncontradicted,  and 
la  sufBclent  to  establish  a  republication  of  tbe 
will,  and  the  will  so  republished  la,  we  think, 
relieved  of  the  contingency  expressed  tb»eln ; 
the  event  having  been  passed.  This  would 
seem  not  only  reasonable,  but  to  be  supported 
by  authority.  In  Schouler  on  Wills,  i  287,  It 
Is  said:  "But  where  a  will,  written  as  though 
conditional  upon  a  long  Journey,  is  re-execut- 
ed and  duly  witnessed  after  the  testator's 
safe  return,  the  condition  ceases,  and  the  will 
may  fully  operate  by  remaining  uncancel- 
ed.' We  see  no  .reason  why  this  rule  should 
not  govern  where,  instead  of  re-executlon  of 
the  will,  there  has  been  a  r^nbllcation  of  it, 
supported  by  the  necessary  evidence. 

"We  conclude,  therefore,  that  the  will  of 
William  A.  Forquer  was  entitled  to  probate. 
Tbe  decree  of  the  register  of  wills,  admitting 
it  to  probate,  is  therefore  affirmed,  and  the 
appeal  therefrom  is  dismissed  September  4, 
1905." 

Argued  before  MITCHEIX,  C.  J.,  and 
PELL,  BROWN,  MBSTBBZAT,  POTJUOi, 
ELKIN,  and  STEWART,  JJ. 

S.  S.  Mehard,  A.  T.  Black,  and  W.  Z.  Mnr- 
rln,  for  appellants.  T.  C.  Campbell,  R.  P. 
Scott,  8.  F.  Bowser,  and  Lev.  McQnlstlon,  for 
appellee. 

PER  CURIAM.  Decree  affirmed  on  tlia 
opinion  of  the  oonrt  below. 
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(S  Pan.  ») 

TODD  T.  EVERT  EVENING  PBINIV 
INO  00. 

(Snperlor  Court  of  Delaware.    Hew  Caatle. 
March  20.  1907.) 

1.  IiIBELr—GnABOIAO    DiSHONKBTT. 

An  article  charging  one  with  transferring 
his  property  to  defraud  creditors  represents  him 
as  a  dishonest  or  dishonorable  man,  and  so  la 
actionable  per  se. 

FEd.  Note.— For  cases  in  point,  see  Cent.  DIk. 
ToL  82.  liibel  and  Slander.  il  4,  86:^.1 

2.  Sakb— MAI.ICB— Pbksuhption. 

In  case  of  publication  of  an  article  libelons 
per  8P.  the  law  presumes  malice. 

FEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
ToL  32,  Libel  and  Slander.  8S  111.  278.] 
8.  Samb— Davaobb. 

For  publication  of  an  article  libelous  per 
se  damages  may  be  recovered  without  proof  of 
any  special  damages. 

FEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  32.  Ubel  and  Slander.  U  381,  842-351.1 

4.  SAIOE- EZXHPLABT  Dailaqks. 

Exemplary  damages  may  be  recovered  for 
libel  only  where  express  malioa  is  shown. 

FEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
Tol.  32.  Libel  and  Slander,  SS  342-361.] 

5.  SAifX— ExPBKsa  Mauoe. 

Express  malice  is  shown  by  proof  that 
poblication  of  a  libel  was  made  wantonly,  ma- 
licioasly,  and  with  intent  to  injure,  degrade,  or 
destroy  one's  reputation. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
ToL  32,  Libel  and  Slander,  K  278.  829.] 
4L  SAI^^-PRE8tn^■TI0I«. 

Express  malice  in  publishing  a  libel  is 
never  presumed,  but  may  be  proved  by  indirect, 
*M  well  as  direct  evidence. 

fEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  32..  Libel  and  Slander,  g  278.] 

1.    SaHB— COUFENSATORT   DAUAOES. 

The  amount  of  compensatory  damages  for 
a  libel  should  be  such  as  to  reasonably  com- 
pensate the  injured  person  for  any  wrong  done 
to  his  reputation,  good  name,  or  fame,  and  for 
any  mental  suffering  caused  thereby. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
▼ol.  32.  Libel  and  Slander,  H  842-354.] 

8.  Samx  —  Damages  —  MiTioATion    or   Dah- 

AOE8. 

Facts  or  drcnmstancea  shown  tending  to 
show  a  libelous  article  was  published  with  a 
proper  motive,  and  without  intent  or  desire  to 
injure,  may  be  considered  in  mitigation  of  dam- 
Mea. 

FE<d.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  82,  Libel  and  Slander,  H  315-824.] 

ft.  Saw— Inrubndobs. 

An  innuendo  does  not  enlarge  the  sense  of 
the  words  used  in  a  libelous  publication,  but 
such  wards  are  to  be  given  a  aiir  and  reason- 
able interpretation. 

FEld.  Note.— For  cases  in  point,  see  Cent.  Dig. 
ToL  32,   Libel  and  Slander,  g§  205-20a] 

Action  by  George  Todd  against  the  Every 
Bvenlag  Printing  Company  for  UbeL  Ver- 
dict for  plaintiff. 

See ''62  Atl.  1089. 

Argbed  before  LORE,  O.  J^  and  PENNE- 
WlUi.  J. 

Antbony  Higglna  and  Horace  G.  Baat- 
bnm,  for  plaintiff,  ^omaa  F.  Bayard,  for 
defendant 

PBMNBWILL,  J.  (charging  Jnry).  This  is 
an  acmon  bronght  by  G«orge  W.  Todd  against 

«A.-7 


the  Every  Evening  Printing  Company,  a  cor- 
poration of  this  state,  for  .the  recovery  of 
damages  sustained  by  tbe  plaintiff  tbrongh 
the  alleged  publication  by  tbe  defendant  of 
a  libel  upon  blm. 

It  is  tme,  as  stated  by  the  plaintiff  in  his 
prayers,  that  the  owner  or  publisher  of  a 
public  newspaper  bag  no  more  right  to  print 
libelous  matter  than  any  one  else.  In  order, 
however,  to  find  a  verdict  for  the  plaintlfl 
in  a  case  of  this  kind,  you  must  be  satisfied 
that  the  elements  necessary  to  warrant  such 
a  finding  have  been  establlsUed  by  a  prepon- 
derance of  the  evidence  adduced  in  the  case. 
In  cases  of  this  character  one  of  the  elements 
necessary  to  be  established  is  that  tbe  de- 
fendant published  the  newspaper  article  com- 
plained of  as  being  libelous.  The  publication 
of  such  article  In  this  case  is  not  denied.  In- 
deed, it  Is  admitted. 

Another  element  of  the  charge  against  the 
defendant  which  the  plaintiff  must  have  es- 
tablished by  the  evidence  Is  that  tbe  article 
or  publication  complained  of  contained  a  libel 
upon  the  plaintiff.  This  question,  however, 
must  be  determined  by  the  court  in  accord- 
ance with  tbe  law  applicable  thereto.  It  . 
has  been  declared  by  this  court,  In  tbe  case 
of  Rice  V.  Simmons,  2  Har.  429,  31  Am.  Dec. 
766,  that  to  be  actionable  tbe  writing  com- 
plained of  must  impute  something  whicb 
tends  to  disgrace  a  man,  lower  him  in  or  ex- 
clude blm  from  society,  or  bring  him  Into 
contempt  or  ridicule.  It  Is  not  intended  by 
this,  the  court  said,  that  to  make  a  publica- 
tion libelous  it  must  contain  a  direct  and 
on.  !  charge.  The  publication  must  be  Judg- 
ed by  Its  general  tenor;  and  if,  taking  the 
terms  in  their  ordinary  acceptation,  it  con- 
veys a  degrading  Imputation,  however  in- 
directly, it  iB  a  libel.  If  the  article  complain- 
ed of  represents  tbe  defendant  as  a  dishon- 
est or  dishonorable  man,  It  would  be  a  libel, 
under  the  law  as  laid  down  by  the  court  In 
the  case  of  Rice  v.  Simmons. 

The  publlcatl4m  ui>on  which  this  action  is 
based  Is  in  the  following  language: 

"Case  against  G.  W.  Todd.    On  Capias  Is- 
sued to  Counsel  for  Mary  G.  Todd  Es- 
tate.   An  Alleged  Claim  of  $3,000.    And 
a  Charge  of  Transferring  His  Property. 
Philip  Q.    Churchman,   Counsel  for  the 
Todd  Estate,   Who  had  the  Capias  Is- 
sued, Fixed  the  Bail  at  |6,000.     AcUon 
Taken  under  a  Recent  Statute. 
"George  W.  Todd,  who  for  many  years  has 
been  prominently  Identified  with  the  iron  and 
steel  Industry  In  this  city,  was  summoned, 
late  yesterday,  by  Deputy  Sheriff  Cox,  on  a 
capias  sworn  out  by  Philip  Q.  Churchman 
counsel  for  the  Mary  6.  Todd  estate.    Mr. 
Todd  was  taken  to  the  sheriff's  office  at  the 
county  courthouse,  and  was  accompanied  bj 
Antbony  Higglns,  his  counsel.    Mr.  Church 
man  fixed  the  bail  at  $6,000. 

"According  to  the  allegations  of  Mr. 
Churchman,   Mr.  Todd  owes  the  Mary  Q.^ 
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Todd  estate  |3,000,  and  had  given  his  note 
in  payment  of  it  The  note  Is  about  to  come 
due,  and  Mr.  Chnrchman  alleges  that  Mr. 
Todd  has  transferred  four  of  his  properties, 
and  that  the  transfers  were  made  for  the 
purpose  of  evading  payment  .of  the  note.  Ac- 
tion was  taken  imder  a  recent  statute  ire- 
latlng  to  such  cases. 

"It  was  some  time  before  Mr.  Todd  could 
obtain  a  bondsman.  City  Councilman  How- 
ard D.  Ross,  his  son-in-law,  offered  to  become 
Ills  bondsman;  bnt  Philip  Q.  Chnrchman, 
counsel  for  the  'heirs,  refused  to  accept  Mr. 
Ross.  It  was  about  5  o'clock  when  Mr.  Todd 
secured  a  bondsman  and  was  released. 

"The  capias  on  which  Mr.  Todd  was  taken 
was  issued  by  Superior  Court,  yesterday,  and 
grew  out  of  an  action  brought  by  Winfleld 
S.  and  William  M.  Palmer,  heirs  of  Mary  G. 
Todd,  against  George  W.  Todd,  trading  as 
George  W.  Todd  &  Co.  The  suit  was  en- 
tered against  Mr.  Todd  at  the  May  term,  to 
recover  a  note  of  $3,000  alleged  to  be  due  the 
Palmers  from  Mr.  Todd,  with  Int^est  due 
for  more  than  a  year. 

"On  Thursday,  in  the  office  of  Recorder  of 
Deeds  Billany,  the  conveyances  were  present- 
ed for  record  of  the  property  of  No.  1311 
King  street  In  fee  from  Mr.  Todd  to  Thomas 
Ijkwrence  Husbands;  the  property  No.  214 
Tathall  street  in  fee  simple  from  Mr.  Todd 
to  Jacob  Hadley  Lewis;  a  property  on  the 
east  Bide  of  West  street,  62  feet  south  of 
Eleventh  street  to  Mrs.  Mlnahall  Hinkson  of 
Brandy  wine  Hundred;  and  a  mortgage  for 
$2,000  on  the  property  of  Mr.  Todd,  at  No. 
1006  West  street,  to  Thomas  Lawrence  Hus- 
bands.  All  of  these  were  dated  May  13,  19<M, 
although  the  affidavit  of  the  Palmers  alleges 
that  the  conveyances  are  antedated  to  that 
time. 

"The  action  was  taken  upon  the  represen- 
tations made  by  the  Palmers  in  an  affidavit 
which  in  part  is  as  follows: 

'"That  the  said  defendant,  George  W. 
Todd,  together  with  (»ie  Harriet  3.  Todd,  his 
wife,  made  and  executed  a  certain  indenture 
under  their  hands  and  seals,  wrongfully  and 
fraudulently  antedating  the  same  the  13th 
day  of  May,  A.  D.  1904,  as  the  said  plaintiffs 
verily  believe,  and  therein  and  thereby  grant- 
ed and  conveyed  in  fee  simple  unto  one 
Thomas  Lawrence  Husbands,  a  relative  of 
the  said  defendant,  George  W.  Todd,  a  cer- 
tain lot  or  parcel  of  land  In  the  city  of  Wil- 
mington, New  Castle  county,  and  state  of 
Delaware,  owned  by  the  said  defendant 
George  W.  Todd,  and  known  as  No.  1311 
King  street,  in  said  city,  which  said  inden- 
ture was  received  for  record  in  the  office  of 
the  recorder  of  deeds,  in  and  for  New  Castle 
county,  at  Wilmington,  on  the  thirteenth  day 
of  July,  A.  D.  1905.' 

"The  form  of  the  remaining  allegations  Is 
the  same.  One  describes  Jacob  Hadley  Lew- 
is as  a  'lifelong  friend  of  the  said  defendant' 
[n  conclusion  the  affidavit  reads: 

"  That  the  said-  plaintiffs  brought  an  ac- 


tion in  the  Superior  Court  of  the  state  of 
Delaware,  in  and  for  New  Castle  county,  to 
the  May  term  of  said  court,  against  the  said 
defendant,  and  would  have  obtained  judg- 
ment thereon  at  the  adjournment  of  the  said 
court  for  upwards  of  $3,000,  which  said  judg- 
ment would  have  been  a  lien  on  the  lands  so 
conveyed  by  the  said  Todd  as  aforesaid,  and 
the  said  money  could  have  been  made,  but 
for  the  said  conveyances.' 

"It  is  signed  by  Winfleld  Palmer  and  Wil- 
liam M.  Palmer,  and  is  sworn  to  before  Harry 
P.  JosljTi,  notary  public. 

"Mr.  Higglns,  counsel  for  Mr.  Todd,  stated 
this  morning  that  the  property  transfers  were 
made  in  1904,  although  they  were  only  re- 
cently recorded." 

Some  of  the  prayers  of  the  defendant  are 
based  upon  the  assumption  that  the  alleged 
libelous  publication  was  privileged  under  the 
law.  We  cannot,  however,  charge  you  in 
accordance  with  such  prayer,  because  it  has 
been  held  by  this  court  In  a  demurrer  filed  in 
this  case  that  such  publication  was  not  priv- 
ileged. The  court  in  their  opinion  said: 
"Counsel  for  the  plaintiff  claimed,  however, 
that  the  filing  of  the  affidavit  with  the  pro- 
thonotary  for  the  purpose  of  obtaining  the 
writ  the  issuance  of  the  writ  by  the  prothon- 
otary,  the  subsequent  arrest  of  the  plaintiff 
by  the  sheriff,  and  the  execution  and  delivery 
Of  the  bail  bond  by  the  plaintiff  to  the  sheriff 
did  not  constitute  such  a  judicial  proceeding 
as  would  warrant  a  report  of  the  same  under 
the  protection  of  privilege,  and  that  the  pub- 
lication of  the  contents  of  th&  affidavit,  which 
included  actionable  allegations,  was  not  priv- 
ileged. We  are  therefore  called  upon  to  de- 
termine whether  privilege  extends  to  a  report 
of  a  preliminary  ex  parte  proceeding,  such  as 
is  disclosed  by  this  case.  •  •  •  We  fall 
to  see,  after  this  discussion,  how  we  can  main- 
tain the  position  contended  for  by  the  learn- 
ed counsel  for  the  defendant  However  much 
publicity  may  have  attended  the  proceedings. 
In  the  former  suit  against  the  plaintiff  in 
this  action,  at  the  time  of  the  filing  of  the 
affidavit  and  the  Issuance  of  the  writ  or  at 
the  time  of  the  arrest  and  holding  io  ball  by 
the  sheriff,  such  proceedings  were,  f  rtom  their 
inception  to  the  execution  and  delivery  of 
the  bail  bond,  wholly  preliminary  '^and  ex- 
parte,  and  afforded  no  opportunitj[  to  the 
plaintiff  here  to  be  heard  in  his  deiense  to 
the  charge  contained  in  the  affidavut;  and 
after  a  careful  consideration  of  this  case  we 
are  constrained  to  hold  that  both  uiion  au- 
thority and  sound  public  policy  the  c  loctrlne 
of  privilege  cannot  be  extended  to  thi  i  publi- 
cation complained  of  In  the  declarati  on." 

We  think  that  the  language  of  this  article 
represents  the  defendant  as  a  dishomeat  or 
dishonorable  man,  guilty  of  such  disgraceful 
conduct  as  would  bring  him  Into  public  con- 
tempt, and  say  to  you,  therefore,  that  {under 
the  law  of  this  state  the  said  publicatioln  waa 
a  libel  upon  the  plaintiff  and  actionaltle  per 
se.    In  such  case  the  law  presumes  i  malice. 
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and  that  the  plaintiff  has  rastalned  damage 
from  the  publication  of  the  libelous  matter. 
The  amount  of  such  damage,  however,  la  for 
the  jury  to  determine. 

It  Is  not  necessary  to  a  recovery  by  the 
plaintiff  that  he  should  have  proved  special 
damages.  If  he  has  otherwise  suffered  an 
actionable  wrong  at  the  hands  of  the  de- 
fendant; nor  Is  It  necessary  that  the  plain- 
tiff should  have  shown  any  actual  Intent 
or  desire  on  the  part  of  the  defendant  to  In- 
jure the  plaintiff  by  the  publication  In  ques- 
tion. In  other  words,  where  the  article  com- 
plained of  Is  a  libel,  and  actionable  per  ae, 
and  there  Is  no  proof  of  express  malice  on 
the  defendant's  part,  the  Jury  may  render  a 
verdict  In  favor  of  the  plaintiff,  even  though 
he  has  not  proved  any  special  damage.  If 
the  Jnry  find  that  the  plaintiff  has  established 
express  malice, .  then  they  may  award  such 
exemplary  or  punitive  damages  aa  they  think 
proper  under  the  evidence,  in  addition  to 
Bocb  damages  as  would  compensate  the  plain- 
tiff for  the  Injury  which  be  has  sustained. 

Exemplary  damages  are  to  be  given  only 
where  express  malice  Is  proved.    Such  malice 
exists  when,  in  addition  to  the  publication 
of  the  libelous  article,  It  is  shown  to  the 
satisfaction  of  the  Jury  that  the  pabllcatlon 
was  made  wantonly,  maliciously,  and  with 
Intent  to  Injure,  degrade,  or  destroy  one's 
reputation.    In  such  case  exemplary,  vindic- 
tive, or  punitive  damages  may  be  awarded 
by  way  of  punishment  In  addition  to  com- 
poiaatory  damages.    Express  malice  Is  never 
presumed,  but  must  b«  proved  by  the  plaln- 
tUI.    It  may,  however,  be  proved  by  direct 
or  Indirect  evidence^    In  determining  wheth- 
er there  was  express  malice  in  this  case, 
jon  should  consider  all  the  facts  and  dr^ 
cumstances  disclosed  by  the  evidence.     Tou 
may  therefore  consider  all  the  circumstances 
surrounding  the  publication  of  the  article  In 
question  as  disclosed  by  the  evidence  which 
tend  to  show  the  motive  or  spirit  which 
actnated  the  publication.  Including  any  In- 
formation or  knowledge  which  the  defend- 
ant possessed,  or  had  the  means  at  hand 
of  obtaiiiog,  touching  the  truth  or  falsity 
of  the  cbarges  made. 

HavUg  decided  that  the  publication  com- 
pUlnec  of  was  not  privileged,  but  was  a 
lUid  -nd  actionable  per  se,  we  are  bound 
to  8^  to  you  that  the  plaintiff  Is  entitled 
at  ycir  hands  to  a  verdict  for  somd  amoimt, 
andrbether  that  amount  shall  be  nominal  or 
anbfjuitlal  is  for  yon  to  say,  after  carefully 
opvderlng  all  the  evidence  in  the  cas&  If 
jM  should  not  be  satisfied  by  a  preponder- 
op  of  the  evidence  that  express  malice  has 
ittt  shown,  you  cannot  in  your  verdict  In- 
chi.e  any  sum  for  exemplary,  punitive,  or 
Tjrlictlve  damages ;  and  In  sucb  case,  should 
jg  find  a  verdict  for  the  plaintiff,  it  must  be 
Ktricted  to  compensatory  damages,  which 
^nld  be  In  such  an  amount,  within  the 
Islts  claimed  in  the  declaration,  as  will 
g^pensate  the  plaintiff  for  the  wrong  done 
Mil.   without  respect  to  any   quesUon   of 


punishment  The  amount  to  be  awarded  to 
the  plaintiff  should  be  such  as  would  rea- 
sonably compensate  him  for  any  wrong  done 
to  his  reputation,  good  name,  or  fame,  and 
for  any  mental  suffering  caused  thereby  as 
shown  by  the  evidence^  If  you  should  not 
be  satisfied  by  a  preponderance  of  the  evi- 
dence that  the  plaintiff  sustained  or  suffer- 
ed any  actual  damage  or  injury,  your  ver- 
dict should  nevertheless  be  In  his  favor,  but 
only  for  a  nominal  sum. 

We  will  say  to  you  that,  even  though  the 
article  complained  of  Is  libelous  and  unjus- 
tifiable in  law,  you  may,  in  reaching  your 
verdict,  take  Into  consideration,  in  mitiga- 
tion or  reduction  of  damages,  any  and  all 
facts  and  circumstances  disclosed  by  the  evi- 
dence which  tend  to  show  that  the  article 
was  published  with  a  proper  motive,  and  not 
with  any  intent  or  desire  to  Injure  the  plain- 
tiff. And  we  further  say,  as  requested  by 
the  defendant,  that  an  innuendo  does  not 
enlarge  the  sense  of  the  words  used  In  the 
publication,  and  that  the  Jurors  should  there- 
fore be  neither  guided  nor  biased  by  the  in- 
nuendo used  In  the  amended  declaration  of 
the  plaintiff,  but  must  take  the  law  In  regard 
to  the  Interpretation  of  the  words  of  the 
publication  as  laid  down  by  the  court ;  1.  e., 
a  fair  and  reasonable  interpretation  as  to 
what  was  meant 

Verdict  for  plaintiff  for  $4,000.  Counsel  for 
defendant  thereupon  moved  for  a  new  trial  on 
the  ground  tbat  the  amount  of  the  verdict  was 
excessive.  After  the  motion  was  argued  by  the 
respective  counsel,  plaintiff's  counsel  agreed  to 
a  reduction  of  the  verdict  to  $3,000,  and  there- 
upon counsel  for  defendant  withdrew  his  mo- 
tion for  a  new  trial. 


(6  Pen.  671) 

THOMAS  ▼.  MARINER. 

(Superior  Court  of  Delaware.    New  Castle. 
March  15,  1905.) 

1.  JtrSTIClS  OF  THK    PEAOB— JTJDGICENT— SOT- 
nOIKNCT. 

A  Justice's  Judgment  for  a  specified  sum, 
with  interest  from  a  designated  date,  and 
costs  taxed  at  a  spedfled  amount.  Is  a  Judg- 
ment for  a  certain,  definite,  and  ascertained 
amount 

2.  Saicx. 

A  Justice  of  the  peace,  rendering  a  judg- 
ment in  1903  for  the  price  of  goods  sold  In 
1002,  may  provide  that  the  judgment  shall 
draw  interest  from  the  date  of  the  demand  for 
the  price,  made  in  1902. 

Certiorari  by  Jacob  Thomas  agahist  Mannle 
Mariner,  administratrix  of  Joseph  O.  Mar- 
iner, deceased,  to  review  a  Judgment  ren- 
dered by  Charles  O.  King,  a  Justice  of  the 
peace.  In  favor  of  Mannle  Mariner,  administra- 
trix, as  plalntltC    Affirmed. 

Argued  before  LORE3,  a  J.,  and  PBNNB- 
WILL  and  BOYCE,  JJ. 

Charles  B.  Evans,  for  appellant  Reuben 
Batterthwalte,  Jr.,  for  respondent 

PER  CURIAM.    The  record  of  the  justice    ^p 
disclosed  the  following:    "Cause  of  SiCtiMi: 
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Breach  ot  contract,  goods  sold  and  delivered. 
Amount  demanded,  $173.98,  with  Interest  on 
the  same  from  August  29,  1902.    Issued  sum- 
mons to  Constable  Anton  Sadler  December  7, 
A.  D.  1903,  made  returnable  on  the  12th  ot 
December,  1903,  at  2  p.  m.,  with  the  follow- 
ing Indorsement  thereon,  to  wit;     'Served 
personally  on  Jacob  Thomas  on  the  7th  day  of 
December,  A.  D.  1903.'    And  this  return  Is 
verified  by  the  oath  of  the  constable  In  writ- 
ing.   Plaintiff  and  defendant  appear  accord- 
ing to  notice,  and  after  hearing  the  evidence 
of  both  parties,  and  carefully  weighing  the 
same,  I  gave  Judgm^it  In  favor  of  the  plain- 
tiff.   And  now,  to  wit,  this  12th  day  of  De- 
cember, 1903, 1  gave  judgment  In  favor  of  the 
plaintiff,  Mannle  Mariner,  and  against  the  de- 
fendant,   Jacob    Thomas,    for    the   sum   of 
$173.98,  with  Interest  from  August  29,  A.  D. 
1902,  and  costs,  $2.75.    Charles  C.  King,  J.  P." 

The  following  exceptions  were  fllSd^y  the 
attorney  for  defendant  below  to  the  ll^ve 
record:  "(1)  That  the  Justice  of  the  pei 
has  not  rendered  judgment  for  a  sum  certain' 
(2)  That  the  justice  of  the  peace  has  not  ren- 
dered Judgment  for  a  definite,  ascertained 
amount  (3)  That  the  Justice  of  the  peace 
has  rendered  judgment  for  the  sum  of  $173, 
with  Interest  thereon  frpm  a  day  .prior  to  the 
day  of  entering  said  judgment" 

Judgment  below  affirmed. 


Of  TL  t4t) 

HAST  MONTPELIBE  T.  OITT  OF  BARRD. 

(Supreme  Court  of  Vermont.     Washington. 
Feb.  16.  1906.) 

1.  Doinciu  —  Leoai,  Residence— BotnuDABT 

lilRBS. 

Where  a  line  dividing  a  dty  from  a  town 
passed  diagonally  through  a  person's  residence, 
so  that  about  six-sevenths  of  the  residence  was 
In  the  town,  the  Inhabitant  was  a  resident  of 
the  town,  and  not  of  the  dty. 

SEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
.  17,  Domidle,  {  4.] 

2.  Paufebs  —  Rksidshcb— BouNDABT   Linx— 
Chanok. 

Where  at  the  time  a  pauper  moved  into 
plaintiff  city  he  was  a  resident  of  a  town,  his 
residence  was  not  changed  by  the  fact  that 
after  his  removal  the  boundary  of  an  adjoining 
city  was  so  changed  as  to  indnde  the  pauper's 
house  in  snch  town. 
8.  Mdnicifai.  Corpobatiohs  —  Establish- 

MEHT— Claims— Statutes. 

Acts  1904,  p.  144,  No.  160,  creating  the 
dty  of  Barre,  and  providing  for  enforcement 
against  such  city  of  all  claims  and  causes  of 
action  then  existing  against  the  town  of  Barre 
which  was  abolished,  and  for  their  subsequent 
apportionment  and  adjustment  between  the 
city  and  a  new  town  of  the  same  name,  was  in- 
effective to  create  a  liability  against  the  dty 
for  the  support  of  a  pauper  who  was  not  a  resi- 
dent of  the  dty  at  the  time  the  aid  was  re- 
quired or  furnished. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  36,  Mnnidpai  Corporations,  S§  106-111.] 

Exceptions  from  Washington  County  Court; 
Rowell,  Judge 

Action  by  East  Montpeller  against  city  of 
Barre  to  recover  for  the  support  of  certain 
paupers,    A  judgment  was  entered  for  de- 


fendant to  recover  It»  costs  on  report  of  a 
referee,  and  plaintiff  brings  exception*.    Af- 

Argued  before  TYLEE,  MUNSON,  and 
WATSON,  JJ.,  and  WATERMAN,  Sv«ierlor 
Judge. 

Senter  &  Senter,  for  plaintiff.  John  W. 
Gordon,  for  defendant 

MUNSON,  J.  No.  165,  p.  144,  Acts  of  1894. 
abolished  the  town  of  Barre,  and  formed 
from  its  territory  the  city  of  Barre  and  the 
new  town  of  Barre,  dividing  them  by  a  line 
which  passed  through  North's  house  In  the 
manner  hereafter  stated.  This  act  took  effect 
on  the  first  Tuesday  of  March,  1895.  North 
was  living  in  this  house  on  that  day,  and  had 
lived  there  since  1890,  supporting  himself  and 
his  family.  So  North  had  acquired  a  legal  resi- 
dence In  the  old  town  of  Barre,  and,  when  that 
town  was  divided,  he  became  a  legal  resldwit 
of  the  new  town  of  Barre,  or  of  the  city  of 
Barre  according  as  the  location  of  his  dwell- 
mtt  was  determined  by  the  dividing  Ihie. 
Jitostfleld  V.  Coventry,  71  Vt  175,  44  Atl.  66; 
^nklngton  V.  Somerset  35  Vt  232;  Mason 
V  Alexandria,  8  N.H.  303. 

-rhliStae  passed  dlagonaUy  through  the 
houL  S>te«  al«'«t  Blx-sevenths  of  It  in 
B«^'tn„rXl»e  rear  entrance  was  in  Barre 
f„^  «nr;h?Wont  entrance  In  Barre  city, 
town,  and  ^^/^^  there  was  a  kitchen, 

SSlcS'wS  tSe  %^'^  "'•"«  ''^"'  "  ^- 
wnicn  was  tne  gen||-         ^^g^    The  wood- 

sTeS'-aSd^'paSy  werX^^°»y  '^  ^'"^  *°"°' 
If  a'i^^ort^b^S  «eePV  -^' Jr  ; 

aniralar   section.     The   R^'*^   '*^   diagonally 

3ugh  4f Stehen^ TeavV  "i^rLve^ 
i        .    -r.         -,._r^  r¥,w,    i£s  all  we  have  re- 
stove  In  Barre  dty.    This  If 

garding  the  construction  ai 

the  building. 

This  location  of  the  bouse 

the  occupant  a  residence  in 

Is  not  to  be  so  treated  as  to  lea' 

out  a  residence  In  either.    As  a 

dence,  the  building  cannot  be 

tween  the  two  towns,  and  must 

be  in  one  or  the  other.    A  man's 


id  occupancy  of 

not  give 

h  towns,  and 

'e  him  witb- 

tace  of  resl- 

Ivlded  be- 

e  held  to 

dwelling 

house  Is  the  building  In  which  he  U^^*'  ^^ 
In  a  case  like  this  the  legal  "^^^^  Mx^eter- 
bnlldlng  as  a  dwelling  place  must  be  .  ^ 
mined  by  the  location  of  that  part  •":  ^^ 
structure  most  closely  connected  wli  '  „  . 
primary  purposes  of  a  dwelling.  Upo^ 
view,  the  facts  reported  place  North's  '  - 
In  the  new  town  of  Barre.  So  the  ^^^at 
1894  gave  North  a  legal  residence  In'T,," 
town.    By  No.  144,  p.  105,  Acts  of  1896.  i°^^^ 


took  effect  November  24th  of  that  year," 


2  pmd 


was  In  form  an  amendment  of  the  ^("^^ 
1894,  the  dividing  line  was  so  clkanged  i  "L^ 
Include  In  the  city  of  Barre  all  of  the  N*.  Aj^ 
place  that  was  alloted  to  the  town  of  Bi* 
by  the  original  division ;  but  North  had  d*?^ 
ed  to  East  Montpeller  the  spring  before,  . 
was  living  there  at  this  time.  So  the  act"  ™^ 
1896  did  not  operate  as  a  transfer  of  Nor"^  * 
legal  residence  from  the  town  to  the  cltj"'** 
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Barre.  An  umezatUm  of  terrltoTy  will  not 
eff«ct  a  change  of  residence  unless  the  per- 
son Is  then  dwellinc  upon  the  land,  actoally 
or  In  legal  contenqilatlon.  Westfleld  t.  Got- 
entry,  71  Vt  176,  44  Aa  66. 

This  matter  Is  not  controlled  bj  the  seo- 
tlon  of  the  act  of  1894  which  prorldes  for  an 
enforcement  against  the  city  of  Barre  of  all 
dalms  and  caoses  of  action  then  existing 
against  the  town  of  Barre  and  their  subse- 
qoent  apportionment  and  adjustment  between 
the  city  and  the  new  town.  Tbere  was  no 
claim  or  cause  of  action  until  the  aid  was  re- 
quired and  furnished.  Until  then  there  was 
<Hily  a  general  govemmental  obligation  upon 
which  a  cause  of  action  might  subsequently 
uise.  A  liability  of  this  nature  is  not  with- 
in the  provision. 

Jud^ent  affirmed. 


(T4  N.  H.  n») 

I.ANB   et  aL   T.  CITT   OF   KEENE. 

CITY  OF  KEENE  et  al.  t.  IANE  et  al. 

(8apr«in«  Court  of  New  Hampflhlie.    Cheshire. 
March  5.  1907.) 

MmnCIPAI.      COBPOBATIOHS  —  LA.TinO      OCT 

Stbeet— AfpkaIj. 

Citizens  and  taxpayers  of  the  city  have  no 
-light  to  appeal  from  the  laying  out  of  a  high- 
way by  the  mayor  and  board  of  aldermen. 

Bhcceptlons  from  Superior  Court,  Cheshire 
County;  Peaslee,  Judge. 

Bir  Id  equity  by  the  city  of  Keene  and  an- 
other praying  the  dismissal  of  an  appeal  by 
Kllshi  r.  Lane  and  others  from  the  laying 
out  of  a  highway  by  the  mayor  and  aldermen. 
Decree  for  the  city,  and  appelUnts  except. 
Exceptions  overruled. 

Joseph  Madden,  for  appellants  Bllsha  F. 
Lane  and  others.  Cain  ft  Benton,  for  ap- 
pellant Helen  B.  Colony.  John  B.  Allen,  for 
appellee  dty  of  Keene. 

FEB  CURIAM.  In  the  absence  of  a  de- 
murrer to  the  bin  in  equity,  the  only  ques- 
tloii  raised  by  the  exception  to  the  decree  for 
the  city  Is  as  to  the  right  of  citizens  and  tax- 
payers of  the  city  to  appeal  from  the  laying 
out  of  a  highway  by  the  mayor  and  board  of 
aldermen,  which  was  determined  adversely  to 
the  right  In  Bennett  t.  Tuftonborough,  72  N. 
H.  63,  54  Atl.  70a 

Exception  overruled. 


(ns  Fa.  (22) 

WHITNEY  V.  HASKEI.U 
(Supreme  Court  o{  Pennsylvania.    Jan.  7, 1007.) 

1.  AonoH— JoisDSB  ow  Causes  or  Actioh. 

In  assumpsit,  there  Is  no  misjoinder  of 
counts,  where  one  alleged  failure  of  considera- 
tlon.  and  the  otEer  a  riitbt  to  rescind  for  false 
representatlona 

2.  Minis  aicd  Minkraxs— Saub  ov  Miring 
Claiks— Location  . 

In  an  action  to  recover  the  price  paid  for 
mlnlmt  claims  sold  to  plaintiff,  on  the  ground 
that  they  were  never  ieically  located,  the  qocs- 
tion  whether  there  had  been  a  discovery  of  a 


vein  or  lode  within  the  limits  of  the  claim  as 
required  by  act  of  ConRresa  before  Its  location 
Is  one  of  fact  for  the  Jury. 
8.  Evidence— ADMissiBiLiTT—SncilAB   Evi- 

DENCis  BY  Adverse  Pabtt. 

Where  defendant  offers  a  written  agreement 
on  the  cross-examination  of  plaintiff,  and  wit- 
nesses are  examined  by  defendant  as  to  tlielr 
understanding  of  it.  and  the  court  is  not  asked 
to  construe  it  plaintiff  can  submit  to  the  Jury 
his  onderstandinK  of  the  agreement. 

lEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
voL    20,    Evidence,    {g    445-^158.] 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County. 

Action  by  Louis  B.  Whitney  against  Frank 
Haslceil.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

On  April  19,  1902,  Frank  Haskell  sold  to 
Louis  B.  Whitney  as  trustee,  by  a  written 
contract,  certain  quartz  lode  gold  mining 
claims  In  the  Thunder  mountain  mining  dis- 
trict, state  of  Idaho.  Plaintiff  alleges  that 
be  executed  this  contract  upon  the  faith  and 
representations  made  to  him  by  the  defend- 
ant and  by  William  McKInley,  the  alleged 
agent  of  the  defendant,  that  the  mining 
properties  were  quartz  lode  gold  mining 
claims,  that  they  were  duly  located  by  dis- 
covery holes,  and  that  50  pan  tests  bad  been 
made  showing  gold  running  from  $3  to  $15 
per  ton.  These  representations  the  plaintiff 
alleged  he  subsequently  discovered  were 
false,  and  therefore  claimed  the  right  to  re- 
scind the  contract,  and  demand  the  return  of 
his  money. 

Plaintiff  presented  these  points: 

"(1)  If  no  vein,  lode,  ledge,  or  rock  to 
place  bearing  gold  was  ever  found  In  the 
discovery  holes  of  the  Sunset  or  Sunset  Frac- 
tion claims,  the  plaintiff  had  the  right  to  re- 
scind the  contract  for  the  purchase  of  these 
claims  if  he  used  due  diligence  to  discover 
this  fact,  and  rescinded  it  promptly  on  learn- 
ing this  fact     Answer:    Affirmed. 

"(2)  In  order  to  make  a  valid  location  of 
a  quartz  gold  mining  claim,  a  vein  or  lode 
filled  with  rock  In  place  bearing  gold  must 
be  discovered.  It  Is  not  enough  to  discover 
detached  pieces  of  quartz  or  mere  bunches  of 
quartz  not  in  placa    Answer:    Affirmed.'' 

Defendant  presented  these  points: 

"(1)  That  the  plaintiff  has  Joined  In  this 
suit  two  distinct  Incongruous  causes  of  ac- 
tion, to  wit:  An  allegation  that  defendant 
agreed  to  sell  to  plaintiff  certain  mining 
claims  as  described  in'  the  agreement  between 
the  parties,  and  that  he  had  no  such  claims 
to  convey,  in  which  particulars  no  fraud  or 
misrepresentation  is  alleged,  but  merely  fail- 
ure of  consideration,  and  an  allegation  that 
plaintiff  was  Induced  to  purchase  the  mining 
claims  in  question  by  false  and  fraudulent 
misrepresentations  as  to  their  richness  in 
gold;  that  the  first  cause  of  action  sounds 
in  contract  and  the  second  Is  tort,  and,  there- 
fore, cannot  be  Joined,  and  plaintiff,  there- 
fore, cannot  recover.     Answer:     Refused. 

"(2)  That  under  allu^l;i,^t;evldence  in  th^ 
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case  the  plaintiff  Is  not  entitled  to  recover 
upon  the  allegation  that  the  consideration 
for  the  mining  claims  In  question  failed  aa 
between  him  and  the  defendi^nt  Answer: 
Refused. 

"(?)  That  the  plaintiff  has  not  shown  any 
such  failure  of  title  In  the  defendant  to  the 
mining  claims  in  question  as  would  entitle 
him  to  recover  on  that  ground.  Answer: 
Refused." 

"(9)  That  the  only  material  fact  (a)  tend- 
ing to  show  fraud  given  in  evidence  in  this 
case  is  the  allegation  that  McKinley,  alleged 
to  be  defendant's  agent,  stated  that  50  pan 
tests  had  been  made,  some  showing  gold  at 
the  rate  of  from  $3  to  $15  per  ton,  which 
statement  is  alleged  to  have  been  concurred 
in  by  the  defendant  at  the  closing  of  the 
contract  as  options  of  sale,  and  if  the  jury 
believe  that  the  statement  was  not  made  as 
a  fact  within  the  knowledge  of  said  McKin- 
ley, or  of  said  defendant,  but  was  a  mere 
statement  as  to  a  report  made  by  Saxman, 
then  plaintiff  cannot  recover,  even  though 
the  Jury  may  find  that  only  four  pan  tests 
were  made  by  Saxman,  yielding  very  small 
traces  of  gold,  unless  the  Jury  further  find 
that  Saxman  never  made  the  statements  to 
McKinley  which  it  Is  alleged  McKinley  made 
to  plaintiff.  Answer:  (a)  If  this  statement 
were  correct  (namely,  that  there  Is  but  one 
material  fact  tending  to  show  this  fraud), 
It  would  be  affirmed;  but,  as  there  are  sev- 
eral matters  of  fact  on  the  question  of  fraud 
to  be  passed  upon  by  the  Jury,  It  is  refused." 

"(13)  That  there  Is  no  sufficient  evidence 
of  any  false  or  fraudulent  representations 
upon  which  the  plaintiff  Is  entitled  to  recov- 
er.   Answer:    Refused. 

"(14)  That  under  all  the  evidence  the  ver- 
dict must  be  for  the  defendant.  Answer: 
Refused." 

Tlie  court  charged  in  part  as  follows: 

"The  plaintiff's  right  of  action,  or  right  of 
rescission  and  right  of  recovery,  If  he  Is  en- 
titled to  recover  as  he  claims,  runs  along  two 
lines.  One  right  upon  which  he  claims  the 
right  to  rescission  is  a  right  based  upon  the 
contract — ^the  deed — ^whlch  provided  for  a 
good  title  as  to  all  parties  except  the  govern- 
ment of  the  United  States.  That  meant  a 
good  title,  not  to  a  mere  bit  of  property  out 
there,  a  mere  waste  piece  of  property,  but 
to  a  property  containing  a  quartz  lode  gold 
vein,  or.  In  substance,  that  Is  the  idea. 
*  *  *  So  that  there  are  two  lines,  one 
line  based  upon  the  deed  and  allegation  of 
fraud,  the  other  based  upon  representations 
which  tound  in  fraud." 

Argraed  before  MITCHELL,  a  J.,  and 
FELL,  BROWN,  MESTREZAT,  POTTER, 
ELKIN,  and  STEWART,  JJ. 

Jolm  S.  Ferguson  and  D.  E.  Mitchell,  for 
appellant  William  Watson  Smith  and 
George  B.  Gordon,  for  appellee. 

POTTER,  J.  The  statement  of  claim  in 
this  case  avers  two  causes  of  action.    First, 


that  the  mining  claims  sold  by  def«idant  to 
plaintiff  were  never  legally  located,  and 
therefore,  were  not  owned  by  defendant,  and 
consequently  there  was  a  total  failure  of 
consideration.  Secondly,  the  plaintiff  had 
been  induced  to  enter  into  the  contract  by  the 
false  representations  of  one  McKinley,  who 
was  alleged  to  be  defendant's  agent,  and  the 
plaintiff  was  therefore  entitled  to  rescind  the 
contract,  and  reclaim  the  purchase  money 
paid. 

It  is  urged  by  appellant's  counsel  that  there 
was  a  misjoinder  of  counts.  We  do  not 
think  the  point  is  well  taken.  Both  counts 
here  are  in  assumpsit  Plaintiff  waives  the 
tort  and  sues  to  recover,  not  damages  for  the 
deceit,  but  the  amount  of  the  consideration 
paid  by  him  under,  the  contract  which  be 
rescinded.  In  Pearsoll  v.  Chapin,  44  Pa.  9, 
a  leading  case,  Chief  Justice  Lowrie,  said: 
"The  special  count  claims  for  a  rescission 
provided  for  by  a  contract  and  the  other  for 
a  rescission  because  of  the  fraud;  and  this 
Is  something  like  a  suit  on  a  note,  with  a 
cautionary  count  for  the  goods  sold  and  de- 
livered being  the  consideration  of  the  note, 
so  that  failing  on  the  note  the  party  may 
claim  for  the  goods  given  for  it  We  cannot 
say  that  this  Is  wrong.  One  count  for  dam- 
ages for  the  fraud  and  one  for  a  rescission 
would  be  repugnant.  Cooke  v.  Munstone;  4 
B.  &  P.  851.  Nor  was  it  erroneous  in  the 
court  to  say  that  the  plaintiff  may  waive  the 
action  of  tort  for  the  deceit  and  sue  In  as- 
sumpsit for  the  money  which  he  paid  on  the 
contract,  or  which  the  defendant  has  received 
under  It  *  *  •  If  he  wants  more  than 
mere  rescission,  he  must  sue  for  damages  for 
the  deceit"  In  Humbird  v.  Davis,  210  Pa. 
311,  59  Atl.  1082,  our  Brother  Mestrezat  said: 
"This  was  assumpsit  for  money  had  and  re- 
ceived, and  we  think  the  action  was  properly 
brought  Under  the  finding  of  the  Jury  the 
defendants  unlawfully  and  fraudulently  re- 
ceived the  money  of  the  plaintiffs,  and  hence 
have  no  right  to  retain  it  The  plaintiffs, 
waiving  the  tort  brought  this  action  to  re- 
cover the  money  of  which  they  bad  been 
fraudulently  deprived.  The  action  lies  on 
the  implied  promise  to  repay  the  sum  unlaw- 
fully withheld" — citing  2  Greenleafs  Evi- 
dence, f!  102,  120. 

But  in  any  event  the  objection  comes  too 
late.  An  objection  to  the  Inconsistency  of 
two  counts  in  a  narr.  must  be  taken  advan-' 
tage  of  by  demurrer.  It  will  not  be  Inquired 
Into  on  error.  Martin  v.  StlUe,  3  Whart 
337;  Schmidt  v.  Owens,  10  Wkly.  No.  Cas.  5. 
In  Burkholder  v.  Beetem,  65  Fa.  496,  Justice 
Sharswood  says:  "There  were  several  counts 
in  the  declaration,  some  in  form  ex  con- 
tractu, and  one  in  tort  At  the  opening  of 
the  cause  the  court  required  the  plaintiff  to 
elect  on  which  counts  he  would  proceed. 
The  plaintiff  then  elected  to  proceed  on  the 
counts  in  assumpsit  and  excepted  to  the 
ruling  of  the  court  This  is  certainly  a  nov- 
el proceeding.    I  have  looked  in  vain  through 
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Che  books  for  any  precedent  or  authority  to 
Justify  It.  The  mode  of  taking  advantage 
of  mlBjolnder  of  counts  Is  by  demurrer  In  the 
first  Instance.  •  •  •  If  the  defendant 
ctaoosee  to  plead  in  bar,  and  go  to  trial  on 
such  a  declaration,  there  la  no  authority  in 
the  Judge  to  strike  out  any  count,  or  to  put 
the  plaintiff  to  his  election  between  a  count 
in  assumpsit  and  another  In  tort"  The  first 
and  fourth  assignments  of  error  cannot  be 
sustained.  The  question  whether  there  had 
been  a  discovery  of  a  vein  or  lode  within  the 
limits  of  the  claim,  before  its  location,  as 
required  by  the  act  of  Congress,  was  one  of 
fact  for  the  Jury  and  not  of  law  for  the 
court.  In  Blue  Bird  Mining  Co.  v.  Largey 
(U.  a  C.  0.,  D.  Mont.)  49  Fed.  289,  It  is 
said:  "The  first  question  for  discussion  is 
as  to  the  dispute  as  to  whether  the  Blue 
Bird  vein,  lode^  or  ledge  is  such  a  one  as  is 
referred  to  in  the  mining  acts  of  Congress. 
•  *  *  xhls  is  not  a  question  of  law,  but 
of  fact"  In  Book  v.  Mining  Co.  (U.  S.  O. 
C,  D.  Nev.)  68  Fed.  106,  it  is  said:  "It  is 
always.  In  every  case,  a  question  of  fact  to 
be  determined  by  a  court  or  Jury,  whether  a 
vein  or  lode  has  been  discovered  or  exists 
within 'the  limits  of  the  particular  claim  or 
location  in  controversy." 

The  allegation  that  there  had  been  no  dis- 
covery of  a  vein,  or  of  rock  in  place,  bearing 
gold,  upon  the  mining  claim  sold  by  defend- 
ant to  plaintiff,  was  amply  supported  by  evi- 
dence, There  was  also  sufficient  evidence  to 
go  to  the  Jury  of  the  allegation,  also  raising 
a  question  of  fact,  that  the  statute  of  Idaho, 
requiring  the  sinking  of  a  shaft  of  specified 
dimensions  upon  the  lode  within  60  days  of 
the  location,  bad  not  been  complied  with. 
There  was  much  conflict  of  evidence  as  to 
whether  McKlnley  was  the  agent  of  Haskell, 
'  and  this  was  properly  submitted  to  the  Jury. 
The  trial  Judge  was  of  the  opinion  tliat  the 
writen  agreement  entered  into  between  Whit- 
ney and  McEIlnley  was  not  in  Itself  conclu- 
sive as  to  the  question  of  agency,  and  In  this 
we  think,  mider  the  circumstances  of  .the 
case,  he  was  right.  The  agreement  was  of- 
fered In  evidence  by  defendant  as  part  of 
the  cross-examination  of  plaintiff,  and  no  at- 
tempt was  made  by  defendant  to  stand  upon 
it  as  a  writing,  which  could  not  be  varied  or 
cimtradlcted  by  parol  evidence.  The  court 
was  not  asked  to  construe  the  contract  as 
matter  of  law.  Witnesses  were  interrogated 
by  defendant  as  to  their  understanding  of  Its 
form  and  effect,  and  as  to  wliat  they  meant 
by  It  when  they  executed  it  The  gate  liav- 
ing  l>een  oi)ened  by  the  defendant  he  has  no 
right  to  object  because  the  plaintiff  also 
submitted  to  the  Jury  his  understanding  of 
the  agreement  The  court  left  It  to  the  Jury 
to  determine  whether  or  not  the  compensa- 
tion referred  to  in  the  agreement  was  for 
services  already  rendered  In  the  purchase  of 
the  property,  or  was  Intended  to  cover  future 
services  in  connection  therewith.  It  Is  quite 
conceivable  that,  as  Is  suggested,  the  defend- 


ant was  to  receive  the  amount  named  as  the 
purchase  price  for  tbe  mining  claims,  net 
60  that  any  commission  received  by  Mc- 
Klnley for  making  the  sale  must  have  been 
paid  by  the  purchasers.  If  so,  such  pay- 
ment would  not  be  inconsistent  with  his 
agency  for  the  defendant  in  negotiating  the 
sale  from  him  to  plaintiff. 

In  the  opinion  refusing  a  new  trial  the 
court  below  says:  "There  was  ample  testi- 
mony from  which  the  Jury  was  warranted  in 
finding  (1)  that  in  the  sale  from  Haskell  to 
Whitney,  McKtnley  acted  not  for  Whitney 
but  solely  for  Haskell;  and  <2)  that  the  com- 
pensation to  McKlnley  (to  be  paid  by  Whit- 
ney in  stock  of  the  corporation  to  be  organ- 
ized for  purchasing,  developing,  and  operat- 
ing the  properties,  as  stated  In  exhibit  No. 
8)  was  either  (a)  simply  payment  by  Whit- 
ney for  services  rendered  by  McKlnley  for 
Haskell  as  the  latter's  agent  in  the  sale  to 
Whitney — for  Haskell's  price  was  to  net 
him  the  full  $20,000  named  in  the  contract  of 
sale — or  (b)  for  future  services  to  be  rendered 
tn  the  business  operations  of  said  corpora- 
tion." We  can  see  no  good  reason  why  the 
coiu*t  should  have  withdrawn  the  case  from 
the  Jury  because  of  this  agreement  and  no 
authorities  have  been  found  which.  In  prin- 
ciple, would  require  him  to  do  so. 

The  assignments  of  error  are  overruled, 
and  the  Judgment  Is  affirmed. 


(217  Pa.  S4) 
ORAHAM  V.  CARNEGIE  STEEL  C!0.  et  al. 
(Supreme  Court  of  Pennsylvania.    Jan.  7,  1907.) 

1.  Refokhation  of  Instbumbnts— Mistakk— 

EviDBIfCB. 

A  deed  will  not  be  reformed  on  the  xround 
of  mistake,  except  on  the  testimony  of  witnesses- 
clearly  remembering  the  fact  that  a  mistake  was 
made,  and  that  the  deed  does  not  express  the 
agreement. 

fEd.  Note.— For  cases  in  pohit  see  Cient  Die. 
vol.  42,  Reformation  of  Instruments,  §g  160- 
164.1 

2.  Save. 

A  bill  to  reform  a  deed,  leservini;  a  right 
of  way,  alleged  that,  by  mutual  mistake,  the 
words  '"nine  desrees"  were  used,  instead  of 
the  words  "nine  per  rent,"  in  describing  the 
grade  of  the  way.  The  evidence  showed  that 
the  agents  for  the  grantor  were  mistaken  as  to 
what  a  nine  degree  grade  was.  and  did  not  show 
mutual  mistake.  Beld,  that  the  deed  would  not 
be  reformed. 

FEd.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  42,  Reformation  of  Instruments,  U  69. 
74-7&] 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County. 

Bill  by  Harry  J.  Graham  against  the  Car- 
negie Steel  Company  and  others  to  reform  a 
deed.  Decree  for  plaintiff,  and  defendants 
appeal.    Reversed. 

Argued  before  MITCHELL,  0.  J.,  and 
FELL.  BROWN,  MESTREZAT,  POTTER, 
ELKIN,  and  STEWART,  JJ. 


Samuel  McClay,  for  appe{IantB.    John  M. 
Freeman,  D.  T.  Watson,  and  Chanjtl!W,^Mej, 
Gill  &  McClung,  for  appellee.oy ''-^'-^'-'§1*- 
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FKIrIi,  J.  The  bill  filed  In  tbis  case  was 
to  compel  the  removal  of  obstructions  from 
the  plaintlfTs  right  of  way  over  the  land  of 
the  defendant.  An  amendment  was  allowed, 
in  which  It  was  averred  that,  by  mutual  mis- 
take the  parties  to  the  deed  reserving  the 
right  of  way,  the  words  "nine  degrees"  were 
-used,  instead  of  the  words  "nine  per  cent" 
In  describing  the  grade  of  the  way,  and  there 
was  a  prayer  added  for  the  reformation  of 
the  deed.  In  1896  Mary  Oliver  conveyed  to 
the  Cam^e  Steel  Company,  Limited,  one  of 
the  defendants,  a  tract  of  about  88  acres  of 
land,  reserving  the  right  to  a  private  road, 
over  the  land  granted,  from  a  public  street  to 
other  land  of  the  grantor  which  was  entirely 
Burrounded  by  private  property  and  had  no 
other  outlet  She  also  reserved  the  right 
to  grant  rights  of  way  over  the  street  either 
at  or  above  grade,  to  any  electric  railway. 
Her  grantee  was,  "however,  to  have  the 
right  to  change  the  grade  of  said  road  by 
filling  or  otherwise  so  long  as  said  change  of 
grade  shall  not  prevent  the  ordinary  use  of 
said  rond  or  cause  the  grade  of  the  same  or' 
any  portion  thereof  to  exceed  nine  degrees." 
It  Is  averred  In  the  bill  that  the  company's' 
object  in  purchasing  the  land  was  to  secure 
a  place  of  deposit  for  slag  and  refuse  matter 
from  Its  furnaces;  that  It  bad  made  large 
deposits  on  the  right  of  way,  which  had 
been  so  placed  as  to  obstruct  and  prevent  Its 
use;  that  In  some  places  there  are  deep  de- 
pressions, and  In  others  there  are  embank- 
ments which  extend  above  the  maximum 
grade  permitted  by  the  stipulation  In  the  deed. 
The  decree  entered  after  final  hearing  directs 
the  reformation  of  the  deed  and  the  removal 
of  slag  and  refuse  deposited  In  excess  of 
a  9  per  cent  grade.  This  decree  Is  based  on 
the  findings  that  the  right  of  way  Is  appur- 
tenant to  the  complainant's  land,  and  that 
the  real  Intention  and  agreement  of  the  par- 
ties to  the  deed  was  that  the  grantee  should 
have  the  right  to  change  the  grade  of  the 
road,  not  to  exceed  0  feet  in  100,  and  that 
the  words  "nine  degrees"  were  Inserted  in 
the  deed  by  mutual  mistake. 

We  have  the  bare  findings  on  which  the  de- 
cree rests,  without  the  advantage  of  any  dis- 
cussion of  them,  and  are  left  to  search  the  rec- 
ord for  testimony  to  support  them.  The  con- 
veyance was  made  In  pursuance  of  a  written 
agreement  executed  four  months  before  the 
deed,  in  which  the  words  "nine  degrees"  were 
used  to  indicate  the  grada  The  deed  was  de- 
livered October  10,  1896.  The  deposit  of  slag 
was  continuous  and  almost  dally  from  1898 
to  1903,  and,  until  the  filing  of  the  amend- 
ment to  the  bill  In  1904,  there  was  no  sugges- 
tion of  a  mistake.  The  negotiations  for  the 
purchase  of  the  property  extended  over  a 
period  of  six  months.  The  agreement  and 
the  deed  were  both  drawn  by  the  grantor's 
counsel,  who.  while  unable  to  recall  what  in- 
structions were  ^ven  him  in  regard  to  the 


grade,  testified  that  all  the  instmctloiu  be 
received  were  from  the  grantor's  sons,  Wil- 
liam and  George  Oliver,  who  r^resented  her. 
The  plaintiff's  case  rested  wholly  on  the  tes- 
timony of  these  two  men.  Neither  knew  at 
the  time  of  the  agreement  that  there  was  a 
difference  between  a  0  degree  and  a  9  per 
cent  grade,  nor  did  either  remember  that 
there  was  a  written  agreement  of  sale,  though 
both  signed  It  Their  testimony  Is  vague  and 
indistinct  They  could  not  recall  what  was 
said  In  relation  to  the  grade,  but  only  that 
there  was  an  understanding  that  there  was 
to  be  a  reasonably  easy  grade  of  about  9  or 
10  feet  to  the  100.  One  Of  these  witnesses  is 
directly  contradicted  by  a  witness  who  was 
present  during  a  part  of  the  negotiations, 
who  testified  that  he  explained  to  him  that  a 
9  degree  grade  meant  a  rise  of  nearly  16  feet  In 
100,  and  that  the  road  would  be  of  little  prac- 
tical use.  The  company  was  represented  in  the 
negotiations  by  Its  chief  engineer  and  by  Its 
vice  president  who  was  in  charge  of  its  real 
estate  department  They  testified  that  no 
mistake  had  been  made  in  naming  9  degrees 
as  the  grade  agreed  upon.  Both  of  these 
witnesses  Imew  what  a  9  degree  grade  was, 
and  how  it  would  affect  the  property  for  the 
use  for  which  It  was  bought  The  vice 
president  of  the  company,  whose  duty  It  was 
to  affect  the  purchase,  testified  clearly  and 
distinctly  that  it  was  agreed  that  the  grade 
should  be  nine  degrees;  that  he  understood 
how  a  road  of  this  grade  would  affect  the 
property;  that  he  consented  to  the  reserva- 
tion of  the  road  at  this  grade  as  a  concession, 
because  It  would  not  be  a  serious  objection; 
and  that  be  would  not  have  agreed  to  a  9 
per  cent  grade,  because  a  road  of  that  grade 
would  have  Involved  a  very  heavy  expendi- 
ture. 

In  order  to  reform  a  deed  on  the  ground 
of  mistake.  It  must  clearly  appear  by  tbe  tes- 
timony of  witnesses  who  distinctly  remember 
the  facts  that  a  mistake  was  made,  and  that 
the  writing  does  not  express  the  agreement 
The  testimony  must  be  clear,  precise,  and  In- 
dubitable, and  of  such  weight  and  directness 
as  to  carry  conviction  to  the  mind.  Edmond's 
Appeal,  69  Pa.  220 ;  Boyertown  Nat  Bank  v. 
Hartman,  147  Pa.  658,  28  Atl.  842,  30  Am.  St 
Rep.  769;  Hlghlnnds  v.  Railroad  Co.,  209  Pa. 
286,  68  Atl.  660.  The  testimony  on  which  the 
finding  of  the  court  is  based  fell  far  short  of 
this  standard.  It  established  nothing  except 
that  the  agents  of  tbe  grantor  were  mistak- 
en as  to  what  a  9  degree  grade  was,  not 
that  there  was  a  mutual  mistake.  The  mis- 
take shown  was  a  mistake  on  their  part  In 
making  the  bargain,  not  a  mutual  mistake 
in  making  the  deed. 

The  decree  reforming  the  deed  is  reversed, 
at  the  cost  of  the  appellee.  We  do  not  dis- 
miss the  bill,  because  the  appellant  may  be  re- 
quired to  make  the  road  fit  for  ordinary  use 
at  the  grade  named  In  the  deed. 
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HOGGS  et  al.  t.  BOGGS  ft  BUHL  et  al. 
(Supreme  Court  of  PennsylvaDia.    Jan.  7,  1907.) 

1.  C0BPOBATI0N»— A0BKE1£ENT  OF  STOOKHOLD- 

KRS— Validity. 

The  stockbolden  of  a  corporation  agreed 
that  the  majority  of  the  holders  of  the  common 
stock  mieht  declare  tliat  a  stoclcholder  had 
ceased  to  be  a  desirable  associate,  and  thereupon 
take  hii  stock  at  its  cash  value.  Held,  a  valid 
contract. 

[B^  Note.— For  cases  in  point,  see  Cent.  Dix. 
ToL  12,  Corporations,  {  646.] 

2.  Specific    PeBFOBMANOX  —  Cortbaoi    or 

STOCKBOI.DEBS. 

Where  the  stockholders  of  a  corporation 
aRreed  that  the  majority  thereof  micht  ap- 
praise and  take  the  stock  of  an  undesirable  as- 
sociate, payine  therefor  its  cash  value,  they 
may  after  appraisal  enforce  the  specific  per- 
formance of  the  aereement  and  compel  the  trans- 
fer at  the  appraisement  value  witliout  any  ad- 
dition for  Kood  will. 

S.   COBFOBATIORS— AOBEEMERI  OF  ST0CE:H0LD- 
EBS— CONSTBUCnON . 

Where  common  stock  when  issued  had  no 
value  and  the  persons  ownintc  it  were  required 
to  be  actively  engaKed  in  the  management  of  the 
corporation  and  the  common  stock  had  never 
been  sold  on  the  market  and  the  preferred  stock 
was  subject  to  redemption  at  any  time,  the  cash 
value  of  the  assets  of  the  common  stock '  is 
shown  by  the  value  of  the  assets  applicable  to  it 
when  an  appraisement  of  such  stock  was  made. 

Appeal  from  Court  of  Common  Pleas,  Al- 
l^beny  County. 

Bill. by  Ruasell  H.  Boggs  and  others  against 
Boggs  &  Buhl  and  George  B.  Boswell.  De- 
cree for  plaintiffs,  and  defoidant  BosweU  a:p- 
pealfl.  Affirmed. 

Russell  H.  Boggs  and  Henry  Bnbl,  Jr., 
were  partners  carrying  on  a  dry  goods  and 
notion  business.  On  May  28, 1890,  tbey  organ- 
ised a  corporation  under  tlie  laws  of  New  Jer- 
sey under  the  name  of  Boggs  &  Bubl,  wblcb 
took  over  the  property  and  business  of  tbe 
firm,  and  preferred  and  common  stock  was 
Issued  tberefor.  Messrs.  Boggs  &  Bubl,  who 
received  all  the  stock,  transferred  certain  por- 
tions of  it  to  some  of  their  principal  em- 
ployes, including  tbe  defendant,  George  B. 
BoBwell.  All  of  tbe  holders  of  tbe  common 
stock  on  April  20, 1889,  entered  into  an  agree- 
ment which  is  quoted  below  In  the  opinion 
of  tbe  court  On  April  28,  1905,  a  meeting  of 
tbe  common  stockholders  was  held  at  which 
all  the  common  stockholders  were  present  ex- 
cept tbe  defendant  At  this  meeting  the  fol- 
lowing resolutions  were  offered  and  unani- 
mously adopted :  "Resolved  that  tbe  stock  of 
Mr.  George  B.  Boswell  be  appraised  and  re- 
deemed in  accordance  with  the  agreements 
signed  by  411  of  tbe  holders  of  the  common 
stock  of  said  corporation  dated  April  20, 
1899,  on  account  of  his  Incompetency  in  over- 
bnylng  and  otberwlae  mismanaging  depart- 
ments mider  bis  control,  and  because  he  by 
reason  of  bis  personal  conduct  has  ceased  to 
be  a  desirable  associate.  Resolved  that  the 
common  stock  of  Boggs  ft  Bubl  Corporation 
held  by  Mr.  George  B.  Boswell  be  appraised 
at  $149.71  cash  per  share,  which  Is  the  gross 
value  of  tbe  stock  as  shown  by  tbe  books  of 


tbe  corporation,  and  that  said  stock  be  re- 
deemed and  purchased  at  that  price." 

Other  facts  appear  by  the  opinion  of  Era- 
ser, J.,  In  the  court  below,  -which  was  as 
follows: 

"Tbe  agreement  upon  which  this  proceeding 
is  based  Is  a  valid  contract  and  binding  upon 
aU  tbe  parties  to  it  BosweU  v.  Bubl,  213 
Pa.  450,  63  AtL  56.  Tbe  portion  of  tbe 
contract  particularly  applicable  to  tbe  ques- 
tion here  involved  is  as  follows:  If  in  the 
opinion  of  tbe  holders  of  tbe  majority  of  the 
common  stock  of  said  corporation  a  holder 
of  any  common  stock  of  said  corporation 
should  cease  to  be  a  desirable  associate  ei- 
ther on  account  of  incompetency  or  personal 
conduct  or  If  a  bolder  of  any  common  stock 
of  said  corporation  shall  voluntarily  resign 
from  his  or  her  position,  tbe  holders  of  the 
majority  of  said  common  stock  shall  be  at 
liberty  and  they  are  hereby  empowered  to  ap- 
praise tbe  cash  value  of  said  stock  and  re- 
deem or  purchase  tbe  same  from  said  party, 
and  said  stock  so  purchased  shall  be  divided 
or  distributed  among  tbe  holders  of  said  com- 
mon stock  in  proportion  to  tbe  amounts  of 
stock  held  by  each.' 

"The  clause  quoted  confers  upon  the  bold- 
ers  of  the  majority  of  tbe  common  stodc 
power  to  determine  (a)  whether  tbe  bolder  of 
common  stock  has  ceased  to  be  a  desirable  as- 
sociate either  on  account  of  Incompetency  or 
personal  conduct;  and  (b)  to  appraise  and 
purchase  tbe  stock  held  by  a  stockholder  who 
may  become  an  undesirable  associata  In  this 
case,  on  April  28,  1906,  after  notice  to  all 
holders  of  common  stock  of  tbe  company,  a 
meeting  was  held  for  the  purpose  of  determin- 
ing whether  or  not.  the  common  stock  held 
by  defendant  should  be  appraised  and  taken 
imder  the  agreement  of  April  20,  1899,  de- 
fendant being  at  that  time  no  l(»ger  'actively 
engaged  In  the  management'  of  the  company 
either  as  an  officer  or  employ&  At  that  meet- 
ing It  was  unanimously  resolved  that  defend- 
ant bad  ceased  to  be  a  desirable  associate, 
and  bis  stock  appraised  by  more  tban  a  ma- 
jority in  interest  of  the  stockholders  at  $149.- 
71  per  share  in  cash.  Whether  tbe  making  of 
the  agreement  of  April  20, 1899,  was  Judielons 
Is  not  a  question  for  us  to  det»intne.  The 
parties  to  the  document  had  a  rlgbt  to  make 
it  and,  having  executed  it  with  fall  knowl- 
edge of  Its  contents,  its  terms  are  the  law  oi 
the  case,  and,  as  such,  must  be  enforced 
against  them,  and  be  observed  by  them.  Bos- 
well V.  Boggs,  supra.  The  contract  being  a 
binding  obligation  upon  tbe  parties,  It  seems 
to  us  the  sole  question  for  determination  Is, 
did  complainants  act  in  good  faith?  If  they 
did,  defendant  must  acquiesce  In  and  submit 
to  the  action  taken  by  them.  Whether  a 
bolder  of  stock  shall  retain  his  common  stock 
In  the  company  depends  entirely  upon  tbe 
opinion  honestly  exercised  by  his  associates. 
Defendant  bad  been  with  tbe  company  since 
its  organisation,  and  the  testimony  shows  no 
objection  to  blm  on  tbe  part  of  his  associates 
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until  within  the  last  two  years  of  his  aaaocla- 
tlon  with  them.  During  a  portion  of  that 
time  he  was  in  111  health,  which  fact  may 
have  Induced  some  of  the  acts  his  associates 
now  complain  of.  However  that  may  be,  his 
associates  by  a  unanimous  vote  determined 
that  In  their  opinion  he  was  no  longer  a  'de- 
sirable associate,'  and  that  he  should  dispose 
of  his  stock  in  the  manner  provided  by  the 
agreement  of  1899.  Each  stockholder  called 
as  a  witness  gave  his  reasons  for  voting  as 
be  did.  The  reasons  given  were  in  some  re- 
spects trivial,  but,  as  a  whole  were,  in  our 
opinion,  sufficient  to  negative  bad  faith  upon 
their  part  While  many  of  the  reasons  given 
by  the  witnesses  to  support  their  action  were 
either  refuted  by  defendant,  or  to  some  extent 
explained,  it  is  apparent  there  was  feeling 
among  tbe  small  stockholders  occasioned  by 
defendant's  conduct  toward  them,  his  absence 
from  the  store,  and  his  refusal  to  acquiesce 
in  the  proposed  transfer  of  the  1,500  shares 
of  common  stock  by  Messrs.  Boggs  &  Buhl, 
and  it  Is  also  apparent  that  the  discontent 
of  these  stockholders,  who  were  heads  of  the 
largest  and  most  profitable  departments  of 
the  store,  would,  If  continued,  act  to  the  detri- 
ment of  the  company.  All  the  stockholders 
were  particularly  Interested  in  the  success  of 
tbe  company,  Messrs.  Boggs  &  Buhl,  not  on- 
ly on  account  of  their  large  holdings,  but 
also  the  pride  they  had  in  the  business,  and 
'  the  other  stockholders  because  of  their  invest- 
'  ment  in  the  preferred  stock,  which  was  no 
doubt  large  to  them,  and  also  in  the  future 
promise  to  them  from  the  business.  It  was 
therefore  vitally  Important  to  the  Interest  of 
all  that  there  should  be  harmony  among 
tbe  holders  of  the  stock,  and  that  all  should 
be  In  constant  attendance  at  the  store  and 
exercise  their  best  efforts  to  extend  and  in- 
crease tbe  business.  Whether  defendant  was 
discharged  from  the  company's  service  or  quit 
voluntarily,  we  think  Is  immaterial  so  far  as 
this  proceeding  is  concerned.  He  ceased  to 
be  actively  engaged  in  the  management  of 
the  company's  business,  and  was,  in  the  opin- 
ion of  tbe  other  stockholders,  deemed  to  be 
an  'undesirable  associate.'  Tbey,  therefore, 
had  a  right  under  tbe  agreement  of  April 
20,  1899,  to  appraise  and  redeem  bis  stock. 

"In  tbe  event  of  the  stock  of  a  member 
being  appraised  and  taken,  the  agreement 
provides  that  tbe  appraisement  aliall  be  made 
by  the  holders  of  the  majority  of  the  common 
stock  'and  they  are  hereby  empowered  to 
appraise  tbe  cash  value  of  said  stock.'  In 
this  case  the  cash  value  was  fixed  at  $149.71 
per  share  and  was  arrived  at  by  ascertaining 
the  value  of  the  company's  assets  and  de- 
ducting therefrom  its  liabilities  and  the  par 
value  of  preferred  stock;  the  difference  rep- 
resenting the  value  of  the  common  stock. 
The  amount  thus  fixed  was  the  value  at  the 
end  of  the  fiscal  year  of  tbe  company,  Feb 
ruary  3,  preceding.  By  bringing  the  state- 
ment down  to  date  of  appraisement  tbe  value 
was  Increased  to  $159.20  per  share,  against 


which  was  a  claim  ot  the  commonwealth  for 
bonus  amounting  to  $117,000,  or  about  $12 
per  share.  Defendant's  contention  is  that 
this  appraisement  Is  unreasonably  below 
what  it  ought  to  be  in  view  of  the  profits  ap- 
plicable to  the  stodk,  and  also  because  it 
does  not  include  any  allowance  for  good  will, 
which  was  valued  at  $1,000,000  at  the  time 
of  the  formation  of  the  corporation.  At  the 
organization  of  the  company  the  common 
stock  was  not  represented  by  any  tangible 
property.  It  was  valueless,  and  whether  It 
should  in  the  future  have  a  value  depended 
entirely  upon  an  Increase  of  the  company's 
assets  over  and  above  the  value  of  the  pre- 
ferred stock.  This  latter  stock  has  prefer- 
ence at  all  times  over  the  common  stock, 
and  In  the  event  of  the  winding  up  of  the 
corporation,  no  part  of  the  funds  realized 
from  sale  of  the  property  can  be  applied  to 
the  common  stock  until  all  liabilities  and  the 
preferred  stock  and  Its  accrued  dividends  have 
been  fully  paid.  Tbe  testimony  of  both  Mr. 
Boggs  and  Mr.  Buhl  is  that  the  common  stock 
represented  nothing  of  value  at  the  time  it 
was  issued  and  was  given  free  of  costs  to 
the  purchasers  of  the  preferred.  As  tbe  con- 
tract empowers  a  majority  of  the  stockhold- 
ers to  appraise  the  value  of  a  retiring  hold- 
er's stock,  and  that  having  been  done  in  this 
case,  the  appraisement  must  stand,  unless  the 
testimony  shows  bad  faith  on  tbe  part  of 
those  who  made  it.  Owing  to  the  conditions 
attached  to  the  stock,  it  has  no  market  value. 
No  one  outside  of  those  actively  «igaged  In 
tbe  management  of  the  corporation  could  be 
induced  to  purchase  It,  and,  while  tbe  earn- 
ings of  the  company  have  been  large,  the 
value  of  the  stock  can  hardly  be  based  upon 
the  dividends  declared  upon  it,  for  the  reason 
that  dividends  may  be  discontinued  at  any 
time  and  tbe  earnings  used  for  other  pur- 
poses. While  what  was  intended  by  the 
words  'appraise  the  cash  value'  of  the  stock 
is  capable  of  more  than  one  Interpretation,  it 
seems  to  us,  taking  tbe  agreement  as  a  whole, 
and  also  considering  the  fact  that  the  btock 
must  always  be  held  by  a  person  engaged  in 
the  managemrait  of  the  company's  business, 
tbe  Intention  of  the  parties  to  the  agreement 
was  that  'cash  value'  should  be  the  sum 
shown  by  the  value  of  the  assets  of  the  com- 
pany applicable  to  tbe  stock.  This,  It  seems 
to  us,  is  a  fair  and  equitable  standard  for 
arriving  at  the  common  stock's  value,  and  the 
rule  which  under  all  circumstances  will  most 
nearly  do  Justice  between  the  parties,  in  the 
event  of  an  appraisement  and  redemption  as 
in  this  case. 

"Conclusions  of  Ijaw. 

"Under  all  the  circumstances  of  this  case, 
and  viewing  the  testimony  in  Its  most  favor- 
able light  to  defendant,  we  conclude:  (1) 
That  plaintiffs  In  determining  the  advisabil- 
ity of  continuing  defendant  as  a  business  as- 
sociate acted  within  the  terms  of  the  agree- 
ment  o(  1899.  ^^^^^^i^^m^be 
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value  of  1148.71  p«r  ebare  placed  upon  the 
common  stock  in  the  Boggs  &  Buhl  Cktmpany 
beld  by  defendant,  Is,  under  the  circumstan- 
ces, the  ta&r  cash  value  of  the  same,  and 
sbould  be  accepted  by  the  defendant  as  pro- 
vided in  the  agreement  Plaintiffs  are  en- 
titled to  a  decree  as  prayed  for." 

Exceptions  to  the  adjudication  were  dis- 
missed by  the  court  below;  Frazer,  P.  J., 
filing  tbe  following  opinion: 

"We  have  examined  the  exceptions  In  con- 
nection with  the  testimony,  and  are  not  con- 
vinced that  any  of  our  findings  or  conclusions 
sbould  be  changed.  All  the  findings  and  con- 
clusions excepted  to  were  fully  considered  at 
the  time  of  their  being  prepared,  and  the 
argument  of  counsel  has  not  satisfied  us 
tbat  any  changes  should  be  made.  The  excep- 
tion most  seriously  argued  was  the  one  re- 
lating to  the  price  per  share  at  which  tbe 
common  stock  was  appraised.  Whether  we 
were  right  in  finding  that  the  value  fixed  by 
tbe  stockholders  at  $149.71  is  correct,  de- 
pends entirely  npon  whether  $1,000,000  for 
good  will  sbould  be  added  to  tbe  value  rep- 
resented by  goods  and  tangible  property  ap- 
plicable to  tbat  stock.  If  that  amount  should 
be  added,  tbe  appraisement  is  entirely  too 
lew;  If  not,  in  our  opinion,  it  is  not  unfair. 
At  tbe  time  of  preparing  our  findings  and 
conclusions,  we  carefully  considered  this  ques- 
tion and  concluded  that  the  agreement  of 
April  20,  1899,  contemplated  in  tbe  event  of 
the  stock  of  a  member  being  purchased  by 
tbe  other  members,  the  purchaser  sbould  only 
be  required  to  pay  for  it  according  to  Its  real 
value  as  represented  by  tangible  property. 
We  have  not  been  convinced  that  we  were  In 
error  in  reaching  this  conclusion.  At  the 
time  the  stodc  was  issued  it  was  not  repre- 
sented by  any  property  and  had  no  value, 
and  to-day  Its  value  depends  entirely  upon 
the  value  of  the  corporation's  property  over 
and  above  that  necessary  to  pay  debts  and 
liquidate  the  preferred  stoclc  As  that  sur- 
plus property  fluctuates,  so  does  tbe  actual 
value  of  tbe  common  stock  rise  or  fall. 
Whoi  we  consider  all  the  circumstances; 
that  Is,  tbat  tbe  stock  when  issued  bad  no 
value,  tbat  the  persons  owning  it  must  be 
actively  engaged  in  tbe  management  of  tbe 
corporation,  tbat  it  is  never  sold  on  the  mar- 
ket, and  tbat  tbe  preferred  stock  is  subject  to 
redemption  at  any  time,  it  seems  to  us  tbat 
Its  cash  value  is  tbe  price  shown  by  the  value 
of  tbe  assets  of  the  corixiration  applicable 
to  It,  which  in  this  case  at  the  time  of  tbe 
appraisement  was  approximately  $149.71  per 
share.  The  argument  tbat  the  offer  of 
Messrs.  Hoggs  &  Bubl  to  sell  1,500  shares  of 
tbeir  common  stock  holdings  to  employes  at 
$200  per  share  is  evidence  of  a  greater  value 
than  $149.71,  is  not  sound,  in  our  Judgment 
In  tbat  oltet  Messrs  Boggs  &  Bubl  agreed  to 
sell  witb  no  other  security  for  the  purchase 
money  than  tbe  stock  itself,  and  to  accept  pay- 
ment at  socb  times  and  in  such  amounts  as 
might  suit  tbe  purchaser.    Sucb  terms  would 


not  Indicate  a  cash  value.  After  giving  full 
consideration  to  the  agreement  of  1869  and 
the  testimony  of  the  various  witnesses  we  are 
unable  to  reach  any  other  conclusion  than 
that  tbe  value  fixed  at  tbe  stockholders'  meet- 
ing is  In  accordance  with  tbe  terms  of  tbe 
agreement  and  is  Just  Tbe  remaining  ex- 
ceptions, it  seems  to  us,  are  sufficiently  an- 
swered In  tbe  argument  which  Is  a  part  of 
our  findings  of  fact  and  conclusions  of  law. 
Exceptions  dismissed." 

Argued  before  MITCHELL,  O.  3.,  and 
FELL,  BEOWN,  MBSTREZAT,  POTTER, 
ELKIN,  and  STEWABT,  JJ. 

William  B.  Bodgers,  J.  Bodgers  McCreery, 
and  Edwin  8.  Craig,  for  appellant  Willis 
F.  McCook,  J.  S.  Ferguson,  and  E.  Q.  Hartje, 
for  appellees. 

PER  CURIAM.  Decree  affirmed  on  the 
opinion  of  tbe  court  below. 


lot  FB.  641) 
BCBRB  T.  KERB  et  aL 

(Supreme  Court  of  Pennsylvania.    Jan.  7,  1907.) 
DivoECB— Alimony— LiBN. 

Where  a  divorce  iias  iMen  icranted  a  hus- 
band for  cruel  and  barbarous  treatment  on  the 
part  of  his  wife,  an  allowance  of  alimony  to 
the  wife  is  not  a  lien  on  the  husband's  real 
estate. 

\E±  Note.— For  cases  in  noint  see  Cent  Die. 
vol.  17,  Divorce.  H  725,  726.] 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County. 

Bill  by  William  A.  Kerr  against  Robert  X 
Kerr  and  Rose  O.  Kerr.  From  a  decree  dis- 
missing tbe  bill,  plaintiff  appeals.    Reversed. 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  MESTRBJZAT,  POTTER, 
ELKIN,  and  STEWART,  JJ. 

J.  8.  Ferguson  and  B.  G.  Ferguson,  for 
appellant  William  ET.  McClung  and  Thom- 
as D.  Cbantler,  for  appellees. 

BROWN,  J.  William  A.  Kerr,  tbe  appel- 
lant, obtained  a  decree  of  absolute  divorce 
from  bis  wife.  Rose  C.  Kerr,  on  the  ground 
of  her  cruel  and  barbarous  treatment  of  bim. 
The  proceeding  was  instituted  under  tbe  act 
of  May  8,  1854  (P.  L.  644),  as  amended  by  tbe 
act  of  June  25, 1895  (P.  !<.  308),  and  alimony 
was  allowed  the  wife,  fixed  at  $720  per  year. 
Tbe  decree  of  divorce,  carrying  with  it  the 
order  for  alimony,  was  made  April  16,  1903, 
and  was  duly  entered  of  record  as  a  Judg- 
ment against  William  A.  Kerr  in  tbe  Judg- 
ment index  of  court  on  common  pleas.  No.  3, 
of  Allegheny  county.  On  August  25,  1905, 
tbe  appellant  entered  Into  a  written  agree- 
ment with  Robert  J.  Kerr,  one  of  tbe  appel- 
lees, to  convey  to  him  a  certain  lot  of  ground, 
to  be  free  of  ail  incumbrances.  A  deed  was 
duly  executed  and  tendered  by  the  appellant 
to  bis  vendee,  who  refused  to  accept  It,  for 
the  reason  that  tbe  land  was  incumbered  by 
tbe  said  decree  for  ayin^n|,  ^a.^^0^^ 
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(luestlon  before  ns  on  tills  appeal  Is  whether 
that  decree  became  a  lien  on  the  real  estate 
of  the  husband.  The  conrt  below,  having 
been  of  opinion  that  It  was  a  Hen,  dismissed 
the  bill  for  specific  performance.  It  was 
really  to  enforce  the  payment  of  purchase 
money  by  a  vendor,  for  which  his  proper  rem- 
edy would  be  an  action  In  assumpsit  on  tb« 
common-law  side  of  the  court;  but  the  bill 
may  be  sustained  tor  the  reason  that  It  was 
necessary  to  bring  in  the  divorced  wife  to 
give  her  an  opportunity  to  be  heard  In  sup- 
port ot  her  claim  that  the  order  for  alimony 
gave  her  a  lien  on  the  real  estate  of  her  hus- 
band. Without  giving  her  an  opportunity  to 
be  beard,  a  decree  adjudging  tbat  the  order 
waa  not  a  lien  would  not  be  binding  upon  her. 
In  the  act  of  March  IS,  1815  (6  Smith's 
Laws,  p.  286),  providing  for  the  granting  of 
dlTorcee  a  vinculo  matrimonii,  no  provision 
Is  made  for  alimony.  In  the  supplemental 
act  of  February  26,  1817  (6  Smith's  Laws,  p. 
406),  providing  for  divorce  from  bed  and 
board,  there  Is  a  direction  for  the  payment 
of  alimony,  but  not  tbat  It  shall  be  a  lien  on 
the  real  estate  of  the  husband.  By  the  act 
of  April  15,  1845  (P.  L.  455),  a  decree  for  ali- 
mony In  favor  of  the  wife,  awarded  under 
the  act  of  1817,  Is  made  a  lien  on  the  respond- 
ent's real  estate;  but  In  Groves's  Appeal,  68 
Pa.  143,  the  act  of  1845  was  strictly  constru- 
ed, and  It  was  held  that  a  Hen  for  alimony 
not  expressly  granted  by  it  did  not  exist.  In 
tbat  case  the  court  below  held  tbat  an  order 
for  alimony  pendente  lite  was  a  Hen ;  but  tbls 
was  reversed,  because  statutory  authority 
would  have  to  be  shown  to  make  It  a  Hen, 
and,  as  the  act  of  1845  provided  that  an  or^ 
der  for  alimony  became  a  lien  only  after  a 
decree  In  divorce  bad  been  awarded,  there 
was  no  authority  to  make  the  Interlocutory 
order  a  lien.  The  act  of  1845  was  followed 
by  the  act  of  1854,  under  which  the  appel- 
lant obtained  his  divorce.  It  Is  but  an  ad- 
ditional supplement  to  the  act  of  1815,  and 
permits  a  husband  to  be  divorced  from  his 
wife  on  the  ground  of  cruel  and  barbarous 
treatment  on  her  part  There  Is  a  direction 
In  It  that  alimony  shall  be  paid  to  the  shi- 
ning wife  by  the  wronged  husband,  but  It  is 
to  be  noted  that  nothing  Is  said  about  the  or- 
der for  alimony  being  a  Hen.  This  Is  signifi- 
cant, and  a  natural  conclusion  Is  that,  though 
less  than  10  years  before  the  Legislature  had 
not  only  provided  for  alimony  for  a  wronged 
wife,  but  directed  that  the  order  for  It  should 
be  a  Hen,  such  provision  may  have  been  pur- 
posely withheld  In  the  latter  act,  when  the 
wife  is  the  sinning  respondent.  Be  this  as  It 
may,  there  Is  no  statutory  authority  for  mak- 
ing the  order  a  lien  against  the  husband's 
real  estate,  and,  without  such  authority,  it  is 
not  a  Ilea  Groves's  Appeal,  supra.  Pro- 
ceedings In  divorce  are  statutory  throughout, 
and  alimony,  one  of  Its  features,  is  just  what 
the  statute  makes  It.  It  is  a  Hen  against 
real  estate  only  when  It  Is  declared  to  be  so 
by  the  statute.    No  reasoning  by  analogy  nor 


sentiment  can  make  It  ft  Hen,  and.  If  the  wife 
of  the  appellant  cannot  point  to  the  provision 
In  the  act  of  1854  making  the  order  for  her 
alimony  a  Hen  against  bee  husband's  real 
estate,  she  does  not  have  one. 

It  Is  contended  by  the  learned  counsel  for 
the  divorced  wife  that,  under  the  authority 
of  Hohman's  Appeal,  127  Pa.  209,  17  AtL  902. 
the  decree  for  alimony  to  her  ought  to  be  a 
Hen.  In  that  case  It  was  held  tbat  a  balance 
due  a  committee  of  an  habitual  drunkard  was 
within  the  provision  of  the  act  of  March  29, 
1859  (P.  L.  289),  making  a  decree  In  equity 
for  the  payment  of  money  a  lien  upon  real 
estate,  and  the  order  for  the  payment  of  the 
amount  due  by  the  estate  of  the  habitual 
drunkard  to  bis  committee  was  declared  to  be 
a  Hen  upon  his  real  estates.  The  act  of  June 
16,  1836  (P.  L.  784),  confers,  In  express  words, 
chancery  imwers  upon  the  courts  of  common 
pleas  In  "the  care  of  the  persons  and  estates 
of  those  who  are  non  compos  mentis."  "The 
custody  of  lunatics  and  habitual  drunkards, 
and  of  their  estates.  Is  committed  by  law  to 
the  court  of  common  pleas,  which  is  a  court 
of  record.  That  court  appoints  and  removes 
the  committee  at  pleasure  (Black,  In  re,  18 
Pa.  434),  and  settles  and  adjusts  the  accounts 
of  the  committea  Herein  It  acts  as  a  court 
of  chancery,  exercising  a  jurisdiction  which 
In  England  is  committed  to  chancery,  and 
exercising  it  In  chancery  forms  of  procedure. 
The  final  settlement  of  the  committee's  ac- 
count is  a  decree  in  chancery,  and  is  enforced 
by  the  usual  remedies."  Vincent  v.  Watson, 
40  Pa.  306.  Proceedings  in  divorce  are  not 
in  chancery,  and  this  order  for  alimony  can- 
not be  construed  to  be  "a  decree  In  equity 
for  the  payment  of  money."  Groves's  Ap- 
peal, supra.  If  it  Is  not,  it  cannot  be  made  a 
lien,  under  the  act  of  1859,  and,  having  no 
statutory  authority  for  Its  existence  as  a  Hen, 
it  Is  no  Incumbrance  on  the  real  estate  of  the 
appellant 

The  decree  of  the  conrt  below  Is  reversed, 
and  It  Is  ordered,  adjudged,  and  decreed  that 
upon  delivery  by  the  appellant  to  Robert  J. 
Kerr  of  a  deed  for  the  premises  mentioned  in 
the  bill,  the  latter  pay  the  appellant  ?37,550, 
with  Interest  from  August  29, 1905 ;  the  costs 
on  this  appeal  and  below  to  be  paid  by  the 
appellees. 

(XIT  Pa.  1) 
HERON  T.  HOUSTON  et  al.  (No.  1.) 
(Supreme  Court  of  Pennsylvania.    Jan.  7. 1907.) 
Pabtt  Walus— Power  to  Erect. 

Under  Act  June  7,  1895.  S  9  (P.  L.  135). 
conferrinK  on  municipalities  power  to  rexulate 
party  walls,  every  lot  owner  in  the  city  lias 
the  right  to  make  a  party  wall  and  may  enter 
on  the  adjoininK  lot  for  that  purpose,  which 
right  cannot  be  taken  from  him  by  the  adjoiniuK 
owner  building  exclusively  on  his  own  land 
either  to  the  line  or  a  short  distance  therefrom. 
[EM.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  38.  Party  Walls.  SS  5-10.1 

Appeal  from  Court  of  Common  Pleas, 
Allegheny  County.  ^ ^^^^^  ^^ \^OOgl€ 
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BUI  Xfj  John  B.  Heron,  Jr.,  against  James 
W.  Honstcm  and  otliera.  Froih  a  decree  dls- 
misslnx  the  bill,  plaintiff  appeals.    Affirmed. 

BlU  tb  enjoin  the  removal  or  the  cutting 
Into  a  wa^I  built  wholly  on  the  defendants' 
property.  It  appeared  that  plaintiff  and  de- 
fendants J.  W.  Houston  &  Co.,  are  the  own- 
ers of  adjoining  properties  situate  on  Liberty 
avenue  in  the  Ninth  Ward  of  the  citjr  of 
Pittsburg,  there  being  a  three-story  brick 
dwelling  house  erected  upon  plaintiff's  lot, 
and  a  one-story  Iron-cIad  building  on  de- 
fendants'. Houston  &  Co.,  being  desirous  of 
improving  tbeir  lot  by  erecting  tbereon  a 
three-story  brick  warehouse,  notified  the  su- 
perintendent of  building  inspection  of  the 
city  of  Pittsburg  of  their  intention  to  con- 
stmct  a  party  wall  on  the  division  line  be- 
tween the  two  properties,  and  requested 
that  officer  to  appoint  a  time  for  hearing  the 
Xiarties  as  provided  in  the  ninth  section  of 
the  act  of  June  7,  1896  (P.  L.  135).  Upon 
receipt  of  that  notice  the  superintendent  of 
building  inspection  fixed  the  time  and  place 
at  which  be  would  hear  the  parties,  where- 
opon  this  bill  was  ffied,  denying  the  neces- 
sity for  a  party  wall,  averring  irreparable 
damage  in  the  event  of  such  construction,  and 
denying  that  the  act  cited  confers  upon  de- 
fendants authority  to  require  plaintiff  to  sub- 
mit to  the  erection  of  a  party  wall.  An 
Injunction  is  asked  to  restrain  Houston  & 
Oa  from  proceeding  In  the  matter,  and  also 
a>  restrain  the  superintendent  of  the  bureau 
of  bnlldlng  inspection  from  asserting  Juris- 
diction under  the  act  of  Jmie  7,  1886.  The 
defendants  demurred  to  the  bilL 

Argued    before    MITCHELL,    O.  J.,    and 

vklsj,  brown,  mestrezat,  potthr, 

ELKIN,  and  STEWART,  JJ. 

J.  S.  Ferguson  and  B.  O.  Ferguson,  for  ap- 
pellant   Magnus  Pflaum,  for  appellees. 

STEWABT,  J.  It  is  too  late  at  this  day  to 
qnestion  abstractly  the  right  of  the  Legis- 
lature to  confer  upon  municipalities  the  pow- 
er of  regulating  party  walls.  Never  since 
we  have  been  a  state  have  we  been  with- 
out legislation  of  this  Und;  and  every  enact- 
ment on  the  subject  has  contained  the  fun- 
damental feature  here  challenged — constitu- 
tional warrant  for  the  appropriation,  under 
municipal  regulation,  by  one  of  two.  adjoin- 
ing lot  owners  of  a  certain  portion  of  the 
other's  land,  for  the  construction  of  a  party 
wall  for  their  common  enjoyment  and  use. 
This  legislation  has  not  only  been  acquies- 
ced in  and  acted  upon  until  it  has  become  a 
settled  mle  of  property,  which  It  would  be 
most  dangerous  to  public  interest  to  disturb, 
but  its  constitutionality  has  been  recogniz- 
ed by  Judicial  authority  in  unmistakable 
terms.  "There  can  be  no  available  objec- 
tion," Is  the  language  of  the  court  in  Evans 
&  Watson  T.  Jayne,  23  Pa.  34,  "to  the  prin- 
ciple upon  which  our  laws  as  to  party  walls 
is  based.    •    •    •    xhe  principle  is  no  In- 


vasion of  the  absolute  right  of  property,  for 
that  absolute  Involves  a  relative,  fn  that 
it  Implies  the  right  of  each  adjoiner,  as 
against  the  other,  to  insist  on  a  separation 
by  a  boundary  more  substantial  than  a  math- 
ematical line."  The  principle  upon  whicb 
these  enactments  rest  Is  the  general  police 
power  of  the  state.  While  it  must  be  admit- 
ted that  they  are  to  a  certain  extent  an  In- 
terference with  that  exclusive  enjoyment  or- 
dinarily incident  to  ownership  of  land,  and 
are  therefore  to  be  strictly  construed  (Hoff- 
stot  v.  Yolght,  146  Pa.  632,  28  Atl.  361), 
yet  our  adjudication  under  them  are  but  so 
many  repeated  recognitions  of  their  corre- 
spondence with  constifntlonal  Ilmitattons. 

Nor  can  the  other  question  sought  to  be 
raised  by  appellant  be  regarded  as  an  open 
one.  A  strict  construction  of  the  statute 
leaves  the  appropriation  of  appellant's  prop- 
erty, for  purposes  of  a  party  wall,  within 
their  legitimate  operation  according  to  our 
own  adjudications.  In  appeal  of  the  West- 
em  National  Bank,  ,102  Pa.  171,  It  Is  said: 
"Every  owner  of  a  lot  of  ground  in  Ptiila- 
delphla  has  a  statutory  right  to  make  a  party 
wall  between  himself  and  bis  neighbor,  and 
may  enter  upon  the  adjoining  lot  for  that 
purpose,  not  going  beyond  the  prescribed 
limit.  This  right  cannot  be  taken  from  him 
by  the  adjoining  owner  building  exclusively 
upon  his  own  land,  either  to  the  line  or  a 
short  distance  therefrom."  What  Is  true  of 
the  law  relating  to  Phlladeliriila  applies  with 
equal  force  to  the  particular  statute  here 
under  consideration.  The  fact  that  the  erec- 
tion of  the  party  wall  here  complained  of 
win  Involve  the  appropriation  and  possible 
removal  of  appellant's  eastern  wall,  built 
wholly  within  his  own  line,  and  so  contract 
the  dimensions  of  his  present  hall  or  mtry 
to  his  building,  only  furnishes  another  il- 
lustration of  how  general  laws  in  their  ap- 
plication may  in  individual  cases  result  in 
apparent  severity  and  Injustlca  Such  ap- 
parent Inequality  necessarily  results;  but ' 
all  are  alike  exposed  to  the  chance,  and  the 
risk  Is  part  of  the  price  which  each  pays  for 
equal  participation  In  all  that  is  provided 
for  the  general  safet;  and  the  common  good. 

The  assignments  of  error  are  overruled. 
The  decree  affirmed,  and  the  bill  la  dismissed, 
at  the  costs  of  the  appellant. 


(tn  Fs.  4) 
HERON  T.  HOUSTON  at  aL  (Na  2.) 

(Bapreme  Court  of  Pennsylvania.    Feb.   18, 
1807.) 

PAKrr  WaIXS— CORBIBUCTIOR  OF  AOBEBKtXnT. 

The  owner  of  two  lots  executed  deeds  for 
the  same  to  two  separate  parties.  One  deed 
provided  that,  if  the  bnildinK  erected  on  the 
lot  was  over  25  feet  In  width  and  extended 
over  the  line  of  the  other  lot,  the  wall  so  ex- 
tending over  such  line  should  be  held  a  part? 
wall,  80  that  the  grantee  In  the  deed  should  not 
be  comT>eIIed  to  take  it  down  "past  his  own 
pleasure."  The  deed  to  the  second  lot  pro- 
vided that,  if  the  building  erected  on  the  a^^ 
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Joinini;  lot  should  extend  over  the  line  of  the  lot 
and  onto  the  lot  conveyed  by  the  second  deed, 
the  wall  should  be  held  to  be  a  party  wall 
between  the  lot  conveyed  by  such  second  deed 
and  the  adjoining  landowner,  so  that  such  land- 
owner should  not  be  compelled  to  take  down 
said  wall  "past  his  own  pleasure."  Held  not 
an  agreement  between  the  respective  vendees 
and  their  successors  in  title  that  the  wall  then 
existiuK  should  remain  a  party  wall,  not  to  be 
taken  down  except  at  the  pleasure  of  the  grantee 
of  the  first  lot  or  those  claiming  under  him. 

Appeal  from  Court  of  Common  Fleas,  Al- 
legheny County. 

Bill  by  John  B.  Heron,  Jr.,  against  James 
W.  Houston  and  others.  From  a  decree  sus- 
taining demurrer  to  the  bill,  plaintiff  ap- 
peals.    Affirmed. 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  MBSTREZAT,  POTTER, 
ELKIN,  and  STEWAxti',  J  J. 

J.  S.  Ferguson  and  B.  Q.  Ferguson,  for 
appellant    Magnus  Pflaum,  for  appellees. 

STEWART,  J.  A  single  circumstance  dis- 
tinguishes this  case  from  Heron  t.  Houston, 
66  Atl.  108,  Just  decided.  Here  the  two  ad- 
joining lots  originally  belonged  to  Thomas 
Melon,  who  bad  erected  upon  the  one  owned 
by  appellant  the  three-story  brick  building 
now  standing  thereon.  The  deed  for  this  lot 
from  Melon  to  Kaye,  the  appellant's  Im- 
mediate predecessor  in  title,  contained  the 
following  covenant  with  respect  to  this  build- 
ing: "And  in  case  said  building  is  over 
twenty  feet  In  width  and  extends  over  the 
line  of  said  lot  next  to  Factory  Street,  the 
wall  so  extending  partly  over  raid  line  shall 
remain  so  and  be  held  as  a  party  wall  be- 
tween this  and  the  adjoining  lot  owner  so 
that  Kaye,  his  heirs  and  assigns,  shall  not  be 
compelled  to  take  It  down  past  bis  own  pleas- 
ure." The  deed  from  Melon  for  the  adjoin- 
ing unimproved  lot  to  Ardary,  the  appellees' 
immediate  predecessor  In  title,  contained  this 
covenant:  "In  case  the  building  erected  on 
the  adjoining  lot  now  owned  by  me  should 
extend  over  the  line  of  said  lot  and  upon  the 
lot  herein  described,  the  wall  of  said  building 
so  extending  on  said  line  shall  remain  so  and 
be  held  as  a  party  wall  between  this'  and  ad- 
joining lot  owner,  so  that  Kaye,  his  heirs  and 
assigns,  shall  not  be  compelled  to  take  down 
or  remove  said  wall  past  his  own  pleasure." 

Appellant's  contention  is  that  the  covenant 
in  the  deed  to  Kaye,  and  tbe  implied  cove- 
nant or  condition  contained  in  the  deed  to 
Ardary,  were  in  effect  an  agreement  between 
tbe  respective  vendees  and  their  successors  in 
title  that  tbe  wall  then  existing  should  re- 
main as  a  party  wall,  not  to  be  taken  down 
except  at  tbe  pleasure  of  Kaye,  or  those 
claiming  under  blm. 

The  occasion  for  these  covenants  was  tbe 
uncertainty  in  the  mind  of  tbe  original  grant- 
or as  to  whether  or  not  the  building  erected 
on  tbe  lot  now  owned  by  appellant  was  whol- 
ly within  the  limits  of  that  particular  lot. 
His  deed  was  one  of  general  warranty.  His 
evident  purpose  was  to  secure  to  bis  grantee 


tbe  right  to  maintain  the  wall  as  it  was,  even 
though  it  did  tecroach  upon  tbe  unimproved 
lot  now  belonging  to  tbe  appellees.  The  only 
effect  of  tbe  covenants  was  to  subject  tbe 
appellees'  lot  to  an  easement  of  this  extent. 
Tbe  provision  tbat  "tbe  wall  of  tbe  building 
so  extending  on  said  line  shall  remain  so, 
and  be  held  as  a  party  wall  between  this 
and  the  adjoining  lot  owners,  so  tbat  Kaye, 
his  heirs  and  assigns,  shall  not  be  compelled 
to  take  down  or  remove  said  wall  past  bis 
own  pleasure,"  certainly  affects  the  owners 
of  tbe  adjoining  lot  to  tbe  extent  indicated ; 
tbat  Is  to  say,  they  may  not  require  tbe 
owner  of  the  building  to  remove  so  much 
of  it  as  encroaches  upon  their  lot,  but  to 
give  it  the  construction  contended  for  would 
lead  to  tbe  unreasonable  conclusion  tbat  this 
wall,  made  a  party  wall,  should  always  re- 
main such  as  against  any  interference  by  tbe 
owners  of  the  adjoining  lot,  but  subject  to 
removal  at  any  time  at  tbe  pleasure  of  Kaye 
or  bis  successors  in  title.  Evidently  no  such 
effect  was  understood  or  Intended.  Appellees, 
In  taking  down  this  wall,  are  proceeding  un- 
der and  in  accordance  wltb  tbe  provisions  of 
tbe  act  of  June  7, 1905.  No  covenant  is  being 
broken  by  sucb  procedure;  appellant  Is  not 
being  required  against  bis  own  pleasure  to 
take  down  tbe  encroaching  wall,  but  imder 
authorization  of  tbe  bureau  of  building  in- 
spection tbe  appellees  are  proceeding  with 
tbe  work  at  their -own  expense,  preparatory 
to  tbe  erection  of  a  more  adequate  wall  on 
tbe  same  site.  Tbe  feature  In  the  case  to 
which  we  have  adverted  in  no  way  exempts 
the  wall  In  controversy  from  tbe  provisions 
of  tbe  act.  It  is  not  necessary  to  refer  to  tbe 
other  questions  raised,  since  they  were  fully 
considered  and  decided  in  tbe  opinion  Just 
filed  In  the  case  of  Heron  v.  Houston  (No.  1) 
66  Atl.  108.  The  demurrer  was  properly 
sustained. 

The  appeal  is  dismissed  at  the  cost  of  tbe 
appellant 


(ZU  Fa.  E2S) 

In  re  SPRING'S  ESTATE. 
(Supreme  Ck>urt  of  Pennsylvania.    Jan.  7,  1907.) 

1.  Tbtists— Testajtentabt   Tbust— Validity. 

A  will  provided  that  the  estate  devised 
should  be  held  in  trust  during  the  life  of  the 
trustee,  the  income  to  be  paid  to  the  beneficiary 
from  time  to  time  as  his  best  interest  should 
require ;  the  trustee  having  the  power  to  ter- 
minate the  trust  at  his  discretion.  Held  a  valid 
testamentary  trust. 

fEd.  Note.— For  cases  In  point  see  Cent.  Dig. 
vol.  4T,  Trusts.  S  9.1 

2.  SA»fE— Spendthrift  Trusts— Vauditt. 

Where  a  will  creates  an  active  trust  to 
protect  the  beneficiary  because  of  his  inexperi- 
ence or  inahility  to  manage  his  estate,  it  is 
valid. 

IBkl.  Note.- For  cases  in  point  see  (3ent  Dig. 
vol.  47.   Trusts,  I  10.] 

3.  PEnPETOITIES— Act!TJMTJI.ATIONB. 

Where  testator  placed  the  management  of 
an  estate  in  tbe  hands  of  a  trustee,  with  dis- 
cretion as  to  the  time  of  tbe  termination  of 
the  trust  and  of  the  disposal 
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tions,  the  trust  is  not  In  Tiolation  of  Act  April 
18.  1853  (P.  L.  503),  prohibitintr  the  accumu- 
lation of  income  except  during  the  minority  of 
the  benehciary. 

[Ed.  Note.— For  caseA  In  point,  aee  Cent  DIk. 
TOL  39,  Perpetuities,  i  70.] 

Appeal  from  Orphans'  Court,  Allegheny 
County. 

In  the  matter  of  the  estate  of  Mary  O'Hara 
Spring.  From  a  decree  declaring  a  trust  at 
an  end,  Anna  Melazlna  Spring,  trustee,  ap- 
peals.   Reversed. 

The  trust  was  created  by  the  sixth  para- 
graph of  the  will  of  Mary  O'Hara  Spring,  de- 
ceased, which  was  as  follows:  "(6)  I  do 
hereby  give  and  devise  one  other  of  said 
parts  or  shares,  being  the  one-third  part  of 
said  rest  and  residue  of  my  estate,  to  Guill- 
elma  Fell  Alsop,  Reese  Denny  Alsop,  Mary 
AIsop  and  Elizabeth  Febiger  Alsop,  children 
of  my  deceased  daughter,  Mary  Iiee  Alsop, 
and  their  heirs  and  assigns  forever,  who  shall 
take  and  hold  the  same  share  and  share  alike, 
subject,  however,  to  the  following  conditions: 
The  one-third  share  or  part  thus  designated 
for  the  children  of  my  deceased  daughter, 
Mary  Lee  Alsop,  shall  be  held  In  trust  by 
my  daughter,  Anna  Melazina  Spring  during 
the  lifetime  of  my  said  daughter  Anna  Mela- 
zina Spring,  she,  the  said  Anna  Melazina 
Spring,  to  have  the  sole  control  and  manage- 
ment of  said  last  mentioned  one-third  share 
of  the  residue  of  my  real  estate  and  to  col- 
lect and  receive  the  income  therefrom,  and 
to  pay  out,  at  her  discretion,  from  said  in- 
come to  the  said  children  of  my  deceased 
daughter,  Mary  Lee  Alsop,  or  their  heirs, 
according  to  their  respective  Interests,  such 
sums  as  she,  the  said  trustee,  may  from  time 
to  time  deem  to  be  for  their  best  Interests; 
with  power,  however,  to  said  trustee  to  ter- 
minate said  trust  with  respect  to  any  one 
or  all  of  the  said  children  of  my  deceased 
daughter,  Mary  Lee  Alsop,  at  any  time  that 
she,  the  said  Anna  Melazlna  Spring  may 
deem  It  for  the  best  interests  of  my  grand- 
children, or  their  heirs,  so  to  do..  Any  such 
termination  of  said  trust  to  be  evidenced  by 
writing  under  the  hand  and  seal  of  the  said 
Anna  Melazina  Spring  in  the  nature  of  a 
quit  claim  deed,  or  deed  of  release,  declaring 
such  purpose."  Reese  Denny  Alsop,  testa- 
trix's grandson,  one  of  the  beneficiaries  nam- 
ed in  the  above-quoted  provisions,  was  the 
petitioner.  Having  attained  his  majority,  he 
petitioned  the  orphans'  court  to  adjudge  as 
at  an  end  as  to  him  the  trust  created  by  his 
grandmother's  will.  The  trustee,  Anna  Mela- 
sdna  Spring,  daughter  of  the  testatrix,  filed 
her  answer,  denying  the  petitioner's  conten- 
tions. The  court  held  that  the  trust  was 
terminated. 

Argued  before  MITCHELL,  O.  J.,  and 
FELL,  BROWN,  MESTHEZAT,  ELKIN, 
and  STEWART,  JJ. 

M.  W.  Acheson,  Jr.,  and  R.  E.  Stewart,  for 
appellant,  George  C.  Burgwin  and  George 
W.  Guthrie,  for  appellee. 


ELEIN,  J.  In  disposing  of  the  question 
raised  by  this  appeal,  it  is  Important  to  keep 
In  mind  that  the  real  estate  devised  being  the 
subject-matter  of  this  controversy  belonged 
absolutely  to  the  testatrix,  who  had  the  un- 
doubted right  to  subject  her  testamentary 
gift  -to  such  conditions  and  limitations  as 
she  chose  to  Impose,  provided  only  that  the 
limitations  and  conditions  were  lawful  In 
purpose,  and  not  restricted  by  statute.  It  is 
not  for  him  who  receives  the  gift  to  fix  the 
quantum  of  the  estate  devised,  the  time 
when  it  is  to  vest  absolutely,  the  method 
by  which  it  is  to  be  controlled  or  managed, 
or  the  conditions  to  which  it  Is  subjected. 
As  was  said  by  our  present  Chief  Justice  in 
Hoibrook's  Estate,  213  Pa.  93,  62  Atl.  368, 
2  U  R.  A.  (N.  S.)  545,  110  Am.  St  Rep.  537: 
"In  Pennsylvania  the  right  of  a  man  to 
do  as  he  will  with  his  own  has  always  been 
liberally  construed.  Accordingly,  a  donor, 
not  under  any  obligation  to  give,  may  give 
with  such  conditions  as  he  pleases,  subject 
only  to  the  restriction  that  the  conditions 
shall  not  be  clearly  illegal."  That  a  bene- 
factor has  the  power  to  restrict  the  enjoy- 
ment of  his  bounty  through  the  medium  of  a 
trustee  during  the  life  of  tlie  beneficiary  is 
the  unquestionable  law  of  this  state.  Rife 
V.  Geyer,  59  Pa.  393,  98  Am.  Dec.  351.  If  the 
trust  can  continue  during  the  life  of  the 
beneficiary.  It  necessarily  follows  that  it 
may  be  operative  during  the  lifetime  of  the 
trustee  named  in  the  will  and  In  being  at 
the  inception  of  the  trust  It  8e«ns  to  have 
been  conceded  by  the  learned  presiding  Judge 
in  the  court  below  that  a  valid  active  trust 
had  been  created  by  the  express  terms  of  the 
will  of  the  testatrix,  but  it  was  held  that  the 
trust  terminated  when  the  beneficiaries  be- 
came of  age  because  of  the  statute  which 
prohibits  the  permanent  accumulation  of  In- 
come beyond  the  period  of  their  minority. 
There  Is  abundant  authority  to  show  that  a 
valid  active  trust  was  created  by  the  sixth 
paragraph  of  the  will  of  Mary  O'Hara 
Spring,  deceased.  Bametf  s  Appeal,  46  Pa. 
392.  86  Am.  Dec.  502;  Rife  v.  Geyer,  59  Pa. 
398,  98  Am.  Dec.  351;  Dodson  v.  Bali,  60 
Pa.  492,  100  Am.  Dec.  586;  Marshall's  Es- 
tate, 147  Pa.  77,  23  AtL  391;  Cocker's  Es- 
tate, 150  Pa.  570,  24  Atl.  1057,  30  Am.  St 
Rep.  829.  It  Is  immaterial  that  the  provi- 
sions of  the  will  creating  the  trust  follow  an 
absolute  devise  of  the  estate  to  the  benefi- 
ciaries. Sheets'  Estate,  52  Pa.  257;  Wil- 
bert's  Estate,  166  Pa.  113,  30  Atl.  1022; 
Boles'  Estates  177  Pa.  190,  86  Atl.  724; 
Krebs'  Estate,  184  Pa.  222,  89  Atl.  66.  Nor 
does  the  fact  that  there  was  no  limitation 
over  affect  the  validity  of  the  trust,  if,  as 
In  the  case  at  bar,  It  clearly  appears  that  It 
was  the  intention  of  the  benefactress  to  cre- 
ate a  trust,  and  thus  guard  her  bounty  with 
the  protection  of  a  trustee  in  whose  Judgment 
and  discretion  she  evidently  had  the  fullest 
confidence.    It  is  a  primary  rule  of  our  cases 

to  give  effect  to  the  Intention 
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tor,  and  the  presomptlon  always  I>  tbat  the 
Intent  waB  lawful 

Applying  this  principle  to  the  present  case, 
there  Is  presented  an  active  trust  created  by 
apt  words  and  a  testamentary  Intent  clearly 
expressed,  which  must  be  sustained,  unless 
It  can  be  shown  that  the  trust  thus  created 
Is  In  violation  of  an  Inflexible  rule  of  law  or 
of  statutory  restrictions.  The  burden  Is  on 
him  who  undertakes  to  show  the  Illegal  pur- 
pose. It  seems  to  have  been  assumed  by  the 
learned  presiding  Judge  In  the  court  below, 
and  Is  suggested  by  the  eminent  counsel  for 
appellee  here,  tbat,  In  order  to  support  a 
trust  of  this  character.  It  must  be  a  coverture 
trust,  or  a  spendthrift  trust,  or  a  trust  to 
support  contingent  remainders.  We  do  not 
so  understand  the  law.  An  active  trust  may 
be  created  as  a  protection  to  the  beneficiary 
because  of  bis  Inexperience,  Improvidence, 
Inability  to  manage  his  estate,  or  for  any 
other  purpose,  not  Illegal,  which  the  bene- 
factor may  deem  wise  or  expedient  in  order 
to  carry  out  his  Intentions.  Perry  on  Trusts, 
I  806.  Or,  as  Is  stated  In  2  Pomeroy's  Equity 
Jurisprudence,  t  991:  "They  [active  trusts] 
may,  except  when  restricted  by  statute  be 
created  for  every  purpose  not  unlawful." 
We  quite  agree  with  the  learned  president 
Judge  of  the  court  below  In  King's  Estate, 
210  Pa.  435,  69  Atl.  1106,  wherein  he  announc- 
ed the  very  sound  doctrine  that  there  Is 
Just  as  much  reason  for  sustaining  a  trust 
per  autre  vie  as  an  estate  per  autre  vie. 

There  remains  one  question  for  our  con- 
sideration In  this  case.  Did  the  temporary 
placing  of  the  control  and  management  of 
the  estate  devised  In  the  hands  of  the  trustee 
with  discretion  as  to  the  time  of  terminating 
the  same  and  of  disposing  of  the  accumula- 
tions bring  the  trust  within  the  meaning  of 
the  act  of  April  18,  1853  (P.  L.  503),  which 
prohibits  the  permanent  accumulation  of  in- 
come except  during  the  minority  of  the  bene- 
flclary?  Was  the  trust  under  the  provisions 
of  the  will  for  accumulation  only,  or  was  the 
accumulation  of  Income  an  Incident  to  the 
general  purpose  thereof?  It  Is  an  accumula- 
tion designed  as  a  permanent  addition  to  the 
corpus  of  the  estate  beyond  the  statutory 


period  which  Is  prohibited.  It,  however,  has 
been  frequently  held  that  accumulation  in  the 
nature  of  the  withholding  of  Income  tem- 
porarily and  for  the  purpose  of  providing  a 
fund  in  the  Interest  of  the  Judicious  man- 
agement of  the  trust  is  valid,  and  for  such  a 
purpose  and  to  such  an  extent  a  testator  may 
validly  confer  upon  a  trustee  discretionary 
power  over  income.  Eberly's  Appeal,  110 
Pa.  95,  1  Atl.  330;  Hlbbs'  Estate,  143  Pa. 
217,  22  AU.  882;  Howell's  Estate,  180  Pa. 
515,  37  AtL  181.  We  think  the  case  at  bar 
belongs  to  this  class  of  cases,  and  Is  con- 
trolled by  the  rule  therein  laid  down.  The 
trustee  Is  vested  with  large  discretionary 
powers,  and,  acting  entirely  within  the  au- 
thority contained  In  the  will,  can  pay  to  the 
beneficiaries  the  entire  income.  The  corpus 
of  the  estate,  with  all  the  incidents  of  im- 
provements. Insurance,  taxes,  repairs,  is  un- 
der the  control  and  management  of  the  trus- 
tee. The  trustee  is  given  the  power  to  man- 
age the  estate,  receive  the  Income,  pay  out 
the  whole  or  any  part  of  It  for  the  use  of  the 
beneficiaries,  and  to  terminate  the  trust  es- 
tate at  any  time  when  she  shall  deem  it  ad- 
visable for  the  best  Interests  of  the  benefl- 
ciartes.  Since  the  death  of  the  testatrix 
these  active  duties  have  devolved  upon  the 
trustee  and  have  been  performed  by  her. 
She  Is  now  exercising  her  control  and  man- 
agement of  the  estate  as  directed  by  the 
wiU,  and  we  can  see  no  sufficient  reason 
why  the  Intention  of  the  testatrix  should  be 
disregarded.  So  far  as  the  record  discloses, 
there  is  no  occasion  to  go  into  the  question 
of  the  good  faith  of  the  trustee  In  either  pay- 
ing or  withholding  the  income.  The  only  in- 
come unpaid  at  the  time  of  the  filing  of  the 
petition  was  about  |600,  which  has  been 
since  tbat  time  TOlnntarlly  paid  to  the  ap- 
pellee. We  doubt  not  that  the  trustee  In  the 
future  will  continue  to  pay  the  beneficiary 
such  portion  of  the  Income — or  all  of  it — 
as  she  shall  deem  expedient  for  bis  best 
interests. 

Decree  reversed  and  petition  dismissed, 
costs  to  be  paid  out  of  tbe  trust  estate  of 
appellee. 
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m  N.  J.  u.  sso) 

BEEVES  et  al.  ▼.  JONES. 
(SnjtreiM  Court  of  New  Jersey.    April  B,  1907.) 

1.  jTrmcKS  ov  thb  Peaob—Obbtiobabi— Ob- 
jections HOT  Raised  Below. 

Where,  at  a  trial  before  the  small  cause 
court,  the  justice  dismissed  the  action  as  to  one 
ot  two  defendants  because  there  was  no  return 
of  aerrice  upon  the  defendant  by  the  constable, 
the  plaintiffs  will  not  be  heard  on  certiorari  to 
question  the  validity  of  such  ruling,  on  the 
frronnd  that  defendant  had  appeared  by  asking 
an  adjournment :  it  appearing  that  no  objection 
was  made  to  the  ruling  at  the  time  by  the 
plaintiffs  or  their  counsel  who  was  present. 

fEM.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  31,  Justices  of  the  Peace,  §  776.] 

2.  Cebtiorabi— Laches. 

No  question  of  laches  is  involved  npon  the 
issuance  of  a  writ  of  certiorari  at  any  time  dur- 
ing the  period  prescribed  by  the  statute. 

FEd.  Note.— For  cases  in  point,  see  Coit  Dig. 
vol.  0.  Certiorari,  {  69.] 

(Syllabus  by  the  Court) 

Certiorari  by  M.  William  Reeves  and  J. 
Lewis  Lane  against  Samuel  Jones  to  review  a 
Judgment  of  a  small  cause  court.    Affirmed. 

Argued  November  term,  1906,  before  HEN- 
DRICKSON,  SWAYZa,  and  TRENCH- 
ABD,  JJ 

Berry  &  Wrigglns,  for  prosecutors.  Town- 
send  Godfrey,  for  defendant 

HENDRICKSON,  J.  This  la  a  certiorari 
which  has  been  brought  to  a  hearing  before 
a  single  Justice  of  the  Supreme  Court,  pur- 
suant to  section  6  of  the  certiorari  act  ap- 
proved April  8,  1903  (P.  L.  p.  844;  Motts' 
Practice  Act,  p.  185).  The  writ  In  this  case 
is  'directed  to  a  small  cause  court  to  bring 
up  the  Judgment,  order,  or  proceedings  In  the 
suit  for  review.  The  record  returned  shows 
that  the  prosecutors  on  April  18,  1906, 
brought  suit  against  Samuel  Jones  and  Mary 
O.  Jones  Jointly,  In  an  action  oa  contract 
to  recover  a  sum  claimed  to  be  due  for  iwo- 
fesslonal  services  rendered  as  physicians. 
The  particular  error  complained  of,  and 
sought  to  be  reviewed,  is  the  action  of  the 
Justice  below,  at  the  trial,  In  dismissing  the , 
suit  as  to  Samuel  Jones,  on  the  ground  that 
the  return  upon  the  summons  showed  no 
service  on  the  latter.  The  transcript  shows 
no  actual  Judgment  entered  against  the  prose- 
cntora  after  such  order  of  dismissal  for  costs 
or  otherwise.  The  question  has  not  been 
talaed  hy  the  defendant  as  to  whether  cer- 
tiorari will  He  to  bring  up  such'an  order,  and 
whether  It  will  or  not.  Is  not  considered  or 
determined  in  this  proceeding. 

It  Is  contended  for  the  defendant,  howevw, 
that  the  writ  In  this  case  should  be  dismissed 
as  having  been  Improvldently  granted,  on  the 
ground  of  laches ;  It  appearing  that  the  prose- 
cutors waited  nearly  18  months  after  the 
action  complained  of  before  bringing  their 
writ  But  it  appears  they  did  bring  their 
writ  t>efore  the  expiration  of  18  months, 
which  is  tlie  time  limited  by  section  3  of  the 
certiorari  act    This  being  so,  the  ground  of 
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laches  must  fail.  It  has  t>een  held  that  no 
question  of  laches  Is  Involved  upon  the  Is- 
suance of  a  writ  of  certiorari  at  any  time 
during  the  period  prescribed  by  the  statute. 
Graff  V.  Smolensky,  35  111.  App.  264;  4  Enc. 
of  PI.  &  Pr.  137b. 

The  prosecutors  urge,  as  ground  of  reversal 
of  the  order  of  dismissal,  that,  in  point  of  , 
fact,  although  the  return  upon  the  summons 
was  defective  In  the  respect  named,  the  de- 
fendant Samuel  Jones,  appeared,  with  Mary 
C.  Jones,  the  other  defendant,  on  the  return 
day,  and  asked  and  obtained  an  adjournment 
of  the  cause  for  two  weeks,  and  upon  the  ad- 
journed day  appeared  again  and  ^sked  and 
obtained  a  further  adjournment,  thereby  sub- 
mitting himself  to  the  Jurisdiction  of  the 
court  and  curing  the  defect  complained  of, 
citing  Honeyman  on  Small  Cause  Courts  (Eld. 
190*)  p.  514,  with  cases  cited.  But  It  Is  con- 
tended for  the  defendant  that  the  action  of 
the  court  below  should  not  now  be  reversed 
on  the  ground  alleged,  because  the  same  was 
not  brought  to  the  attention  of  the  Justice  at 
the  trial,  and  no  objection  was  raised  by  the 
plaintiffs  or  their  attorney,  who  was  present 
to  the  motion  to  dismiss.  An  Inspection  of 
the  transcript  of  the  Justice  shows  these  al- 
legations to  l>e  true.  This  disclosure  is  fatal 
to  a  reversal  on  the  ground  named.  The 
principle  is  well  settled  that  questions  not 
raised  l>elow,  or  alleged  erroneous  action  as 
to  which  no  objection  was  made,  cannot  be 
presented  "to  or  considered  by  the  review- 
ing court  6  Cyc.  S21.  The  same  principle 
finds  support  In  the  decisions  of  our  courts. 
In  Cole  &  Taylor  v.  Ciiver,  44  N.  J.  Law, 
212,  it  was  held  by  the  Court  of  Errors  that 
objections  to  the  sufficiency  of  the  proof  of  a 
plea  of  privilege  must  be  made  at  the  trial, 
or  they  will  be  regarded  as  having  been  waiv- 
ed. This  principle  is  further  Illustrated  In 
Sbangnuole  v.  Ohi,  58  N.  J.  Law,  557,  34 
Atl.  755;  Jaques  v.  HiiUt,  16  N.  J.  Law,  38; 
Steward  v.  Sears,  36  N.  J.  Law,  173. 

My  conclusion  Is,  therefore,  that  the  order 
of  dismissal  cannot  be  reversed  on  the  ground 
stated.  And  since  no  other  ground  of  re- 
versal Is  shown  In  the  reasons  or  In  the  brief 
of  counsel  of  the  prosecutors,  the  order  and 
proceedings  below  must  be  affirmed,  with 
costs. 


at  N.  J.  L.  ««) 

LIPPINCOTT  V.  UPPINCOTT,  Tax  Col- 
lector, et  al. 

(Supr«n«    Coort   of   New   Jersey.    March    27. 
1907.) 

1.  Taxation— Natiohal  Bank  Stock. 

The  owners  of  national  bank  stock  are  to 
be  taxed  thereon  at  its  true  value. 

FEd.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  45,  Taxation.  SS  646,  647.] 

2.  Samb— Valuation. 

In  ascertaining  the  true  value  of  the  •bares 
of  such  stock  for  tte  purpose  of  taxation,  the 
act  approved  May  11,  1905  (P.  L.  p.  457)  does 
not  require  that  the  .nontaxable  property  of  the 
banks  should  be  deducted  from  their  ,MB^a,/> 
giiizea  Dy  ^JKyKj^TlK. 
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S.  Sake— DEDucmoRS  and  Ezeuptions. 

The  only  effect  of  that  act  is  to  allow  an 
individual  taxpayer  to  claim  the  same  deduc- 
tions and  exemptions  as  against  the  assessment 
of  his  shares  of  national  bank  stock  as  he  might 
against  the  assessment  of  his  other  personal 
property. 

(Syllabus  fay  the  C!onrt) 

Certiorari  by  HeuUngs  Llppincott  against 
Isaac  Llppincott  and  others  to  review  an 
assessment  for  taxes.    Assessment  confirmed. 

Argued  November  term,  1906,  before  HEN- 
DBICESON,  SWAYZB,  and  TBENCHABD, 
JJ. 

French  &  Bichards,  for  prosecutor.  Joseph 
Kalgfan  and  Daniel  V.  Sammorlli,  Jr^  for  de- 
fendants. 

TBENCHABD,  J.  This  writ  of  certiorari 
brings  up  for  review  an  assessment  of  taxes 
made  by  the  township  of  Chester,  in  the 
coimty  of  Burlington,  against  the  prosecutor, 
Heullngs  Llppincott,  for  216  shares  of  stock 
of  the  National  State  Bank  of  Camden,  at 
$67.60  per  share,  making  a  value  of  $14,680. 
The  taxes  were  assessed  for  the  year  1906. 
On  May  20,  1006,  the  bank  had  as  capital 
stock,  surplus,  and  undivided  profits  $629,- 
348.99.  Of  this  it  had  real  estate  $85,686; 
stocks  and  bonds  $96,860;  mortgages  $3,500; 
and  United  States  bonds  and  premiums  $108,- 
876.  In  ascertaining  the  value  of  prosecu- 
tor's shares,  the  assessor  deducted  from  the 
assets  of  the  bank  the  assessed  valuation 
of  the  real  property  of  the  bank,  and  made 
no  other  deduction  or  exemption  therefrom. 
It  is  conceded  tliat  the  stocks,  bonds,  mort- 
gages, and  United  States  bonds  and  pre- 
miums In  which  the  capital  stock,  surplus,  and 
undivided  profits  were  Invested  are  nontax- 
able in  the  hands  of  individuals.  If,  in  mak- 
ing the  assessment,  the  stockholder  was  en- 
titled to  have  the  assessor  deduct  the  non- 
taxable securities  in  which  the  assets  of  the 
bank  were  invested,  the  assessment  was  erro- 
neous and  excessive;  if,  on  the  contrary,  he 
was  not  entitled  to  have  such  securities  de- 
ducted, the  assessment  was  right  The  sole 
question  therefore  is  whether  the  holder  of 
shares  of  bank  stock  is  entitled  to  have  the 
assessor,  when  he  values  the  shares,  deduct 
from  the  assets,  in  addition  to  the  assessed 
valuation  of  the  real  property  of  the  bank, 
the  value  of  the  nontaxable  securities  held 
by  the  bank  as  a  part  of  Its  assets. 

It  has  been  held  by  the  Supreme  Court  of 
the  United  States  that  national  bank  shares 
are  liable,  under  the  acts  of  Ciongress,  to 
state  taxation,  although  the  entire  capital 
of  the  bank  is  Invested  In  United  States 
bonds;  that  bank  shares  represent  proprie- 
tary Interests  distinct  from  that  of  the  capi- 
tal stock.  People  v.  Commissioners,  4  Wall. 
244,  IS  L.  Ed.  344;  Llonberger  v.  Bowse,  9 
Wall.  468,  19  L.  Ed.  721;  MercantUe  Bank  v. 
New  York,  121  U.  S.  138,  7  Sup.  Ct  826,  30 
L.  Ed.  896.  In  Evansvllle  Bank  v.  Brltton, 
106  U.  S.  822,  26  L.  Ed.  1053,  it  was  held 


that,  under  certain  limitations,  national  bank 
shares  are  taxable  with  exclusive  reference 
to  their  valne,  and  without  regard  to  the 
nature  of  the  property  held  by  the  bank  as 
a  corporation.  In  our  own  state  It  was  held 
that  owners  of  national  bank  stock  were  to 
be  taxed  thereon  at  its  true  value,  and  that. 
In  ascertaining  the  true  value  of  such  shares 
for  the  purpose  of  taxation,  our  then  exist- 
ing laws  (the  tax  act  of  1869  [P.  L.  1149] 
and  the  bank  act  of  1899  [P.  L.  p.  431])  did 
not  require  that  nontaxable  property  of 
banks  should  be  deducted  from  their  assets. 
Mechanics'  Nat  Bank  v.  Baker,  65  N.  J.  Law, 
113,  46  Atl.  686,  affirmed  65  N.  J.  Law,  549,  48 
Atl.  582.  But  the  prosecutor  In  this  case  con- 
tends that  the  reduction  claimed  is  allowed  by 
an  act  of  the  Legislature  entitled  "A  supple- 
ment to  an  act  entitled  'An  act  for  the  assess- 
ment and  collection  of  taxes,'  approved  April 
eighth,  one  thousand  nine  hundred  and 
three,"  approved  May  11,  1906  (P.  L.  p.  467) 
which  provides  as  follows:  "Section  1.  In 
assessing  the  shares  of  stock  of  banks  or 
banking  associations  organized  under  the 
laws  of  this  State  or  of  the  United  States, 
the  assessor  shall  allow  all  the  deductions 
and  exemptions  granted  by  law  from  the 
value  of  other  taxable  property  owned  by 
individuals  in  this  State,  and  the  assessment 
and  taxation  of  such  shares  of  stock  shall 
not  be  at  a  greater  rate  than  is  made  or 
assessed  upon  other  moneyed  capital  in  the 
hands  of  individuals  In  this  State.  In  mak- 
ing such  assessment,  the  assessed  valuation 
of  the  real  property  of  such  bank  or  banking 
association  shall  be  deducted  from  the  total 
valuation  of  the  shares  of  stock  assessed 
against  the  stockholders."  Upon  an  exami- 
nation, we  find  that  the  act  above  recited  la 
in  effect  the  same  as  the  New  York  act  of 
July  1,  1S83;  the  chief  difference  being  in 
the  use  of  the  word  "exemptions"  In  our  act, 
instead  of  the  word  "receptions"  used  In  the 
New  York  statute.  The  New  York  act  was 
construed  by  the  United  States  Supreme 
Court  in  Mercantile  Bank  v.  New  York,  121 
U.  S.  188,  7  Sup.  Ct  826,  SO  L.  Ed.  896.  In 
that  case  the  court  held  that  under  the  New 
York  statute,  the  owners  of  national  bank 
stock  were  not  entitled  to  claim  any  deduc- 
tion from  the  assessed  value  of  their  shares 
on  account  of  United  States  securities  owned 
by  the  bank.  The  conclusion  there  announc- 
ed and  the  reasoning  by  which  it  Is  supported 
we  regard  as  decisive  of  the  present  case. 
It  will  be  observed  that  the  language  of  our 
act  is  not  apt  language,  if  the  Intent  was  to 
allow  the  valuation  of  the  bank  stock  to  be 
reduced  by  deducting  from  the  assets  of  the 
bank  such  securities  as  were  exempt  from 
taxation.  The  word  "deductions"  is  not  an 
apt  word  for  such  purpose.  It  is  true  the 
word  "exemptions"  Is  not  an  appropriate 
word  In  the  view  we  take  of  the  act;  but  In 
matters  of  taxation,  we  must  incline  in  favor 
of  sustaining  the  tax,  and  he  who  sets  up  an 
exemption  must  be  required 
Digitized  by " 
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Cooper  Ho^ltal  ▼.  Oamden,  70  N.  J.  Law, 
478,  67  AU.  260.  It  will  also  be  obserred 
that  the  act  of  1905  provides  that,  "in  making 
Boch  .ajgaessment,  tbe  aBsessed  Taluatlon  of 
the  real  property  of  such  bank  or  banking 
association  shall  be  deducted  from  the  total 
Taluatlon  of  the  shares  of  stock  assessed 
against  the  stockholders."  If  the  Legislature 
had  Intended  that  there  should  also  be  "de- 
ducted from  the  total  valuation  of  the  shares 
of  stock  assessed  against  the  stockholders" 
the  nontaxable  securities  held  by  the  bank, 
it  would,  we  presume,  have  said  so  In  ap- 
propriate language.  The  tact  that  the  act 
authoiizes  the  deduction  of  real  estate  In 
making  the  assessment  Is  an  Indication  that 
nothing  but  real  estate  is  to  be  deducted 
upon  the  principle  that  the  expression  of  one 
thing  excludes  the  other.  The  Constitution 
of  our  state  requires  that  property  shall  be 
assessed  at  Its  true  value,  and  shares  of  bank 
stock  would  not  be  assessed  at  their  true 
value  if  the  contention  of  the  prosecutor  pre- 
vails. In  order,  therefore,  to  sustain  the 
legislation  is  question  as  constitutional,  we 
are  obliged  to  construe  it  as  not  allowing 
the  deduction  of  the  securities  in  which  the 
assets  of  the  bank  were  invested. 

It  to  contended  by  the  prosecutor.  In  fiew 
of  the  language  of  the  act  of  1905  that  "the 
assessment  and  taxation  of  such  shares  of 
stock  shall  not  be  at  a  greats  rate  than  to 
made  or  assessed  upon  other  moneyed  capital 
In  the  hands  of  individuals  in  this  state,"  that 
tbe  assessment  under  review  to  Illegal,  be- 
eaiiae  it  to  alleged  the  tax  act  of  1903  pro- 
Tides  for  a  less  rate  of  assessment  for  trust 
companies  than  is  imposed  on  shares  of  na- 
tional banks.  The  Supreme  Court  of  the 
United  States,  in  construing  section  6219  of 
the  Revised  Statutes  of  the  United  States 
[U.  S.  Oomp.  St  1001,  p.  8502],  which  con- 
tains a  provision  similar  to  that  In  our  act, 
held  that  the  "other  moneyed  capital"  in- 
tended by  thto  legislation  is  such  capital  as, 
in  its  use,  comes  into  competition  with  the 
business  of  the  national  banka  Aberdeen 
Bank  v.  Chehalto,  106  U.  S.  440,  17  Sup.  Ct. 
629,  41  L.  Sd.  1069;  Mercantile  Bank  v.  New 
Yoric,  121  U.  S.  138,  7  Sup.  Ct  826,  80  L. 
Kd.  806.  We  know  of  no  reason  why  the 
language  of  our  act  should  not  receive  the 
same  construction  as  was  given  the  same 
words  in  the  act  of  Congress,  for  it  to  evi- 
dent that  the  words  were  inserted  In  our 
sEatnte  in  order  that  it  might  be  In  harmony 
with  the  federal  statuta  The  tax  act  of 
190B  (P.  L.  p.  394)  provides  for  the  taxation 
of  every  trust  company  "upon  the  full  amount 
of  its  capital  stock  paid  in  and  accumulated 
surplus."  tbe  act  concerning  trust  companies 
(P.  L.  1880,  p.  450)  which  was  under  consider- 
ation In  Mechanics'  Nat  Bank  v.  Baker,  65 
N.  J.  Law,  MB,  48  AU.  682,  and  in  Fidelity 
Trust  Co.  V.  Vogt  66  N.  J.  Law,  86, 48  Atl.  6»0, 
provides  for  the  taxation  of  every  trust  com- 
pany "upon  the  amount  of  its  capital  stock 
tosned  and  outstanding,"  and  It  was  held 


both  by  thto  oonrt  and  by  the  Court  of  Brron 
and  Appeals  that  this  meant  that  the  assess- 
ment should  be  upon  the  full  amount  of  the 
capital  stock  Issued  and  outstanding,  and  that 
it  should  be  assessed  at  its  true  value.  In 
that  view,  as  was  said  by  Chancellor  Magie, 
in  Mechanics'  Nat  Bank  v.  Baker,  65  N.  J. 
Law,  649.  653.  48  Atl.  682,  the  assessment 
and  imposition  upon  them  is  exactly  equiva- 
lent to  that  upon  shares  of  national  bank 
stock. 

We  do  not  think  that  the  change  in  the  act 
of  1903  suffices  to  overcome  this  coDStruction. 
If,  however,  the  act  of  1903  was  intended 
to  change  the  law  as  declared  in  Mechanics' 
Nat  Bank  v.  Baker  and  Fidelity  Trust  Co. 
T.  Vogt,  supra,  the  act  was  nnavalUug  for 
that  purpose,  for  the  reason  that  it  would, 
as  was  said  by  the  Court  of  E^rtors  and  Ap- 
peals in  Mechanics'  Nat  Bank  v.  Baker,  su- 
pra, be  rendered  Invalid  by  the  constltatlonal 
provision  requiring  assessment  at  true  value. 
It  does  not  appear  In  the  present  case  that 
trust  companies  of  this  state  have  any  assets 
invested  in  United  States  bonds  to  which  the 
rule  adopted  in  Van  Allen  v.  Assessors,  3  WalL 
(U.  &)  578, 18  L.  Ed.  229  would  be  applicable; 
nor  does  It  appear  that  the  capital  invested 
in  trust  companies  Is  in  fact  assessed  at  a 
lower  rate  than  is  assessed  upon  the  shares 
of  national  banks.  Mercantile  Bank  v.  New 
Tork,  supra;  Covington  v.  First  Nat  Bank, 
198  U.  S.  100,  25  Sup.  Ct  562,  49  L.  Ed.  968. 
We  think,  therefore,  that  the  contention  of 
the  prosecutor  cannot  prevail.  Our  conclu- 
sion necessarily  to  that  the  only  effect  of  our 
act  of  1905  Is  to  allow  an  Individual  taximyer 
to  claim  the  same  deductions  and  exemptions 
as  against  the  assessment  of  hto  shares  of 
national  bank  stock  as  he  might  against  the 
assessment  of  his  other  personal  property. 

The  result  is  that  the  assessment  under 
review  should  ,be  confirmed,  with  costs. 


(74  N.  B.  IM) 

CLARK  et  al.  v.  TOWN  OP  MIDDLETON. 

(Supreme  Court  of  New  Hampshire.    Strafford. 
March  5,  19070 

1.  Taxation— Urxquai.    A8sessiceri\— Vai-u- 

ATIOR. 

Where  plaintiffs  soufrht  an  abatement  of 
taxes,  allegini;  that  the  valuation  of  their  prop- 
erty was  not  in  proportion  to  tbe  valuation 
of  other  property,  and  proved  that  the  market 
value  of  plaintiffs'  property,  appraised  at  $5,000. 
was  $2,000,  but  did  not  show  the  valuation  of 
any  other  property  or  that  the  valuation  o( 
plaintiffs'  property  was  disproportionate  to  the 
valuation  of  other  property,  plaintiffs'  petition 
should  have  been  dismissed. 

2.  Save— Afp^aibai.. 

Under  ezprese  provisions  of  Pub.  St  1901, 
c.  68,  I  1,  it  is  the  duty  of  the  selectmen  of  a 
town  to  appraise  all  property  therehi  for  taxa- 
tion at  its  fair  market  value. 

3.  Same— Pbesuiiptions. 

Where,  in  a  prooeedinic  for  abatement  of 
taxes,  plaintiffs  allesed  that  their  property  was 
assessed  at  2^  times  its  value,  and  proved  by 
direct  evidence  that  all  other  property  to  the 
town,  as  to  which  tiiere  was  e^dence,  was  ap- 
praised at  the  same  rate^  ^^hF*^        
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to  the  presuinvtion  that  the  assessing  officers 
had  performed  their  dut^  in  assessinr  at  the 
fair  market  value,  aa  reqnired  by  Pub.  St  1901, 
c.  68,  (  1.  in  order  to  ahow  a  disproportionate 
asMBsment. 

4.  Tbial—Objeoiioiis— Waiter. 

The  rule  that  an  objection  which  may  be 
cared  at  the  time  by  further  evidence  or  action 
la  waived  unless  the  ground  of  the  objection 
is  specifically  stated  applies  to  a  motion  to  dis- 
miss where  the  ground  of  the  motion  could  have 
been  obviated  at  the  time  if  the  objection  had 
been  known. 

5.  APPEAli— BXVXBSAI/— JUBIBDIOnOH      AXTKB 

Remakd. 

Where  an  order  for  abatement  of  taxes  on 
plaintiffs'  petition  was  reversed  on  exceptions 
and  the  cause  remanded  because  of  failure  of 
proof,  the  trial  court  after  remand  had  power 
to  reopen  the  case  and  afford  plaintiffs  an  op- 
portunity to  produce  missing  evidence. 

Transferred  from  Superior  Court,  Straf- 
ford  County;  Stone,  Judge. 

Petition  by  Charles  B.  Clark  and  another 
against  the  town  of  Mlddleton  for  abatement 
of  taxes.  A  decree  was  rendered  In  favor 
of  plaintiffs  after  the  denial  of  defendant's 
motion  to  dismiss  the  petition,  and  the  case 
was  thereupon  transferred  to  the  Supreme 
Court  for  hearing  of  defendant's  exceptions. 
Case  discharged. 

George  12.  Cochrane  and  James  A  Bdgerly, 
for  plaintiffs.  John  Klvel  and  George  T. 
Hughes,  for  defendants. 

PABSONS,  a  J.  The  plaintiffs  alleged  as 
the  ground  upon  which  they  asked  an  abate- 
moit  of  the  tax  assessed  against  them  that 
the  valuation  of  their  property  upon  which 
the  tax  was  assessed  was  not  in  proportion 
to  the  valuation  of  other  property.  Upon 
competent  evidence,  at  the  trial  It  was  found 
that  the  fair  market  value  of  the  plaintiffs' 
property,  appraised  at  $5,000,  was  |2,000;  but 
there  was  no  evidence  of  the  valuation  of  any 
other  property,  or  that  the  valuation  of  $6,- 
000  placed  by  the  selectmen  upon  the  plain- 
tiffs' property  was  disproportionate  to  the 
valuation  placed  by  them  upon  other  proper- 
ty. There  was  therefore  a  failure  of  direct 
evidence  tending  to  establish  a  point  made 
essential  by  the  pleadings,  and  which  was 
material  as  matter  of  law.  Wlnniplseogee, 
etc.,  Co.  ▼.  Laconla,  74  N.  H.  82,  65  Aa  878; 
.Unoskeag  Mfg.  Co.  v.  Manchester,  70  N.  H. 
200,  46  Ati.  470.  The  decree  for  the  plain- 
tiffs appears  to  have  been  based  on  the  as- 
sumption, or  finding,  that  other  property  In 
the  town  was  appraised  at  its  fair  market 
value.  In  the  absence  of  direct  evidence  up- 
on this  point,  the  decree  cannot  be  sustained; 
and  the  motion  to  dismiss  should  have  been 
granted  unless  there  are  facts  in  evidence 
from  which  such  Inference  could  properly  be 
made.  It  was  the  duty  of  the  selectmen  to 
.appraise  all  property  at  its  fair  market  value. 
Pub.  St  1901,  c.  58,  i  1.  If  there  is  a  presump- 
tion that  public  officers  have  performed  their 
duty  sufficient  In  the  absence  of  any  evidence 
to  sustain  the  burden  of  proof  In  favor  of  one 
relying  upon  the  regularity  and  validity  of 


their  proceedings  (Oross  t.  Brovrn,  41  M.  H. 
283,,  288),  such  presimiption  will  not  aid  tiie 
plalntlffB  here,  because  they  have  by  direct 
evidence  established  that  all  the  property  in 
Mlddleton,  as  to  the  appraisal  of  which  there 
was  evideiice,  was  appraised  at  2%  times  its 
value. 

The  appraisal  of  other  proi;>ert7  has  here- 
tofore become  material  in  tax  abatement 
cases  upon  the  dalm  of  the  plaintiffs  that 
such  property  was  appraised  at  less  than 
its  value.  In  this  case  the  plaintiffs  appear 
to  concede  that  such  property  was  not  ap- 
praised at  less  than  its  value.  The  question,, 
therefore,  la  not  material  unless  it  is  claimed 
by  the  defendants  that  the  other  property 
in  the  town,  as  well  as  that  of  the  plaintiffs, 
was  appraised  In  excess  of  its  fair  market 
value.  It  does  not  appear  that  the  defend- 
ants. In  making  theb'  motion  to  dismiss,  made 
such  claim,  or  stated  the  ground  upon  which 
they  relied.  It  is  a  general  rule  that  an  ob- 
jection which  may  be  cured  at  the  time  by 
further  evidence  or  acti(m  is  waived  unless 
the  ground  of  the  objection  Is  specifically 
stated.  Blodgett  v.  Webster,  24  N.  H.  91; 
Whitehouse  v.  Blckford,  29  N.  H.  471,  481; 
Osslpee  Mfg.  Co.  v.  Canney,  54  N.  H.  295, 
314,  315;  Hayward  v.  Bath,  38  N.  H.  179, 
183;  Haines  v.  Insurance  Co.,  59  N.  H.  199; 
Edgerly  v.  Batlroad,  67  N.  H.  312,  317,  36 
AU.  668;  Emery  v.  Bailroad,  67  N.  H.  434, 
435,  36  Atl.  867;  Matthews  v.  Clongb,  70  M. 
H.  600,  602,  49  Ati.  637;  Wheeler  r.  Ball- 
way,  70  N.  H.  607,  615,  60  Ati.  103,  64  L. 
B.  A.  966.  Tlie  principle  has  been  applied 
In  the  cases  cited  to  exceptions  to  evidence 
and  to  instructions  to  the  Jury;  but  it  ap- 
plies equally  upon  a  motion  to  dismiss,  where 
the  ground  of  the  moti3n  could  readily  have 
been  obviated  at  the  time  If  the  objection 
had  been  made  known.  Baldwin  v.  Went- 
worth,  67  N.  H.  408,  36  Atl.  365;  BHwell  v. 
Boper,  72  N.  H.  585,  587,  68  Ati.  507.  Upon 
the  plaintUb*  conceairion  that  other  property 
was  appraised  at  its  full  value,  and  tbe  ab- 
sence of  claim  that  it  was  appraised  at  a 
higher  rate^  it  may  have  been  Inferred  that 
such  was  conceded  to  be  the  fact  Snch 
conclusion  may  have  been  amply  Justified  by 
the  course  of  the  trial,  and.  If  well  founded, 
would  support  the  decree.  It  it  were  dear 
that  the  objection  now  insisted  upon  was  not 
taken  at  the  trial,  the  exception  would  be 
overruled;  but,  although  the  ground  of  the 
motion  to  dismiss  is  not  expressly  stated, 
the  character  of  the  findings  has  some  tend* 
ency  to  show  that  the  question  now  raised 
may  have  been  presented  at  the  trial.  Jus- 
tice, therefore,  requires  that  the  case  should 
be  discharged  for  Judgment  for  the  plaintiffs 
according  to  the  decree,  unless  the  defendants 
at  the  trial  based  their  motion  to  dismiss 
upon  the  ground  that  tbe  property  In  the 
town  other  than  the  plaintiffs'  was  apprais- 
ed In  excess  of  its  true  value.  If  this  was 
the  defendants'  contention  at  the  trial,  the 

motion  should  be  granted  on  the  evidence  le- 
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ported.  Shoold  the  plaintiffs  ask  to  reopen 
tl)e  case  and  for  an  opportunity  to  Introdnce 
evidence  as  to  tbe  appraisal  of  other  prop- 
erty, the  superior  court  has  power  to  grant 
mch  request  should  Justice  require. 
CSase  discharged.    All  concurred. 

n4  N.  H.  M) 

OLIDDBN  T.  aX)WN  OF  NBWPOBT. 

{Supreme  Court  of  New  Hampahire.    Balllyan. 
March  5. 1807.) 

1.  Taxation— LiABtuTT  of  Pbopkbtt— Mor- 

KT   AT   IlfTERBKT. 

Pub.  St  1901.  c.  65,  <  7,  d.  5.  lubjects 
to  taxation  money  at  interest,  including  money 
loaned  on  any  mortKaice,  obliKation,  note,  or 
other  aecnrity.  Plaintiff  advanced  money  to 
tbe  purchasers  of  real  estate  under  a  bond  from 
the  owner,  under  an  arrangement  whereby  the 
land  was  deeded  to  plainlls,  on  an  understand- 
ing that  he  woold  convey  to  the  purchaseia  un- 
der the  bond,  on  the  payment  to  him  of  the 
amonnt  advanced  and  Interest,  and  plaintiff  gave 
a  bond  binding  himself  to  convey,  and  those  to 
whom  the  bond  was  Kiven  gave  no  note,  but 
promised  to  pay  plaintiff  the  amount  advanced. 
Betd,  tluit  the  transaction  amounted  to  a  mort- 
gage, and  plaintiff  was  properly  taxed  on  the 
amount  advanced  by  him. 

2.  EVIDKNCE  —  PABOI.    BviDBIfCX    AmCTIRO 

■  Wkittnob. 

Where  plaintiff  gave  a  bond  to  convey  cer- 
tain real  estate  to  the  oblUees  on  repayment  to 
plaintiff  of  moneys  advanced  by  him,  and  there- 
after he  netitioned  a  town  for  abatement  of  a 
tax  imposed  on  the  sums  advanced.  If  the  pro- 
vision of  the  bond  did  not  amount  to  a  promise 
by  tbe  obligees  to  pay  the  money  and  uiterest, 
as  between  plaintiff  and  the  town  parol  evidence 
was  admlHrible  to  show  sucb  a  promise. 
8.  Taxatioh  —  Profkbtz  Subjxot  to  Tax  — 

MOBTOAOXD    RbAI,  ESTATK. 

Pub.  St.  1901.  c.  66,  i  14,  provides  that  real 
estate  shall  be  taxed  to  the  person  claiming  the 
same,  or  to  the  person  who  b  in  possession  and 
■ctnal  occupancy,  if  such  person  will  consent  to 
bs  taxed.  Chapter  56,  |  7,  cl.  5,  Imposes  a 
tax  on  money  at  interest,  including  money  loan- 
ed on  any  mortgage.  Beld,  that  where  land  was 
conveyed  to  one  to  secure  an  advancement, 
and  be  gave  a  bond  for  reconveyance,  the  trans- 
action amonnting  to  a  mortgage,  the  real  esiate 
was  properly  taxed  to  him,  notwithstanding  that 
be  was  taxed  for  the  amount  of  his  advance- 
ment 

Exceptions  from  Superior  ConM,  Snlllyan 
Coooty ;  Wallace,  Jndge. 

Petition  by  Emery  J.  Glidden  against  tbe 
town  of  Newport  for  tbe  abatement  of  taxes. 
Petition  dismissed,  and  plalntiS  brings  ex- 
oeptioiis.    Exceptions  orerruled. 

In  November,  1908,  Edaon  W.  and  Jnllns  B. 
Harvey  were  in  possession  of  a  farm  In  New- 
iwrt  nnder  a  bond  for  a  deed  fix>m  one  Fletch- 
er. Fletcher  was  pressing  them  for  the  pay- 
ment of  $1,850  due  upon  the  bond,  and  they 
applied  to  the  plaintiff  for  a  loan'  of  the 
money.  The  plaintiff  agreed  to  loan  them  the 
money,  he  to  have  a  deed  of  the  farm  and 
to  give  them  a  bond  conditioned  that  he 
wonld  convey  the  farm  to  them  upon  the  pay- 
ment of  tbe  $1360  and  interest.  November 
25, 1908,  tbe  plaintiff  took  a  deed  of  the  farm 
from  Fletcher,  paid  blm  $1,850,  and  gave  a 
bond  to  tbe  Harveys,  binding  himself,  his 
belrs,  execntors  and  administrators,  in  the 


snm  of  $6,000,  as  follows:  "Whereas,  tbe 
above  bonnden  Emery  J.  Olidden  has  this 
day  agreed  to  sell  to  the  said  Edson  W.  Har- 
vey and  Jnllns  E.  Harvey  the  following  de- 
scribed tract  of  land  [describing  It],  on  condi- 
tion that  the  said  obligees  shall  pay  the  stun 
of  thirteen  hundred  and  fifty  dollars  in  man- 
ner following,  to  wit,  by  yearly  payments  of 
fifty  dollars,  tbe  first  of  said  payments  to  be 
paid  on  or  before  tbe  25th  day  of  November, 
1903,  and  anunal  Interest  on  the  principal  to 
be  paid  on  or  before  the  25th  day  of  Novem- 
ber of  each  year:  Now,  the  condition  of  this 
obligation  is  such  that  if  the  said  Edson  W. 
Harvey  and  Julius  E.  Harvey  shall  pay  tbe 
said  snm  of  thirteen  hundred  and  fifty  dol- 
lars and  Interest  in  manner  above  described, 
and  shall  in  the  meantime  pay  all  taxes  on 
said  premises,  keep  tbe  buildings  reasonably 
insured  for  the  benefit  of  the  said  Emery  J. 
Glidden  as  his  Interest  shall  appear  •  *  • 
and  the  said  Emery  J.  Glidden  shall  on  tbe 
completion  of  the  said  payments  and  interest, 
and  the  performance  of  the  other  agreements 
and  covenants  by  tbe  said  obligees  to  be  per- 
formed, make,  execute,  and  deliver,  or  cause 
to  be  made,  executed,  and  delivered  a  good 
and  Bufilclent  warranty  deed  to  the  said  ob- 
ligees of  said  premises,  and  the  said  obligees 
shall  carry  on  the  said  farm  in  a  husbandlike 
manner  and  shall  ke^  the  buildings  on  said 
premises  In  reasonable  repair,  then  this  ob- 
ligation shall  be  null  and  void,  otherwise  to 
remain  in  full  force  and  virtue."  In  Decem- 
ber, 1904,  one  Thatcher  requested  the  plain- 
tiff to  loan  him  $500  with  which  to  purchase 
tbe  Cutting  farm  In  Newport.  Tbe  plaintiff 
agreed  to  do  so  If  Thatcher  wonld  convey  tbe 
farm  to  him  and  allow  him  to  retain  two  acres 
of  It;  the  plaintiff  to  give  Thatcher  a  bond 
for  a  deed  of  the  remainder  of  the  farm. 
Thatcher  purchased  and  conveyed  the  farm 
to  the  plaintiff  on  December  81, 1904,  for  $516 
paid  him  by  the  plaintiff,  who  at  once  gave 
Thatcher  a  bond  binding  himself,  his  heirs, 
executors,  and  administrators  In  the  penal 
sum  of  $1,000  to  convey  said  remainder  to 
Thatcher  upon  the  payment  of  $500  and  in- 
terest, etc.  The  condition  of  tbe  bond  is  sub- 
stantially like  that  of  the  Harvey  bond,  ex- 
cepting that  It  contains  a  provision  by  which 
the  obligor  Is  to  allow  tbe  obligee  to  have 
full  possession  and  control  of  the  premises 
while  the  payments  are  being  made.  The 
Harveys  have  been  In  possession  of  the  farm 
mentioned  in  their  bond  ever  since  its  date. 
Thatcher  took  possession  of  the  farm  describ- 
ed in  his  b(»id  Immediately  upon  Its  execu- 
tion, and  he  and  his  assigns  have  been  in 
possession  since.  Both  farms  were  taxed  to 
the  plaintiff  in  1905— the  first  one  at  $2,000, 
and  tbe  last  one  at  $600 — and  he-or  the  ob- 
ligees paid  the  taxes.  Payments  of  principal 
and  interest  have  been  made  and  have  been 
Indorsed  upon  tbe  bonds.  No  note  or  other 
obligation  was  taken  by  tbe  plaintiff  from 
tbe  obligees.  One  purpose  of  the  plaintiff  in 
taking  the  papers  in  tbe  form  described  was 
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to  avoid  being  taxed  tor  tbe  |1,350  and  $S0O 
paid  by  bim.  Another  reason  was  his  belief 
that  this  course  gave  him  better  security  than 
a  mortgage  would  give,  and  still  another  rea- 
son In  the  latter  case  was  the  obtaining  of 
the  two  acres  of  land.  Tbe  court  foimd  that 
these  transactions  were  In  effect  mortgages, 
aside  from  the  fact  that  In  the  last  case  the 
plaintiff  obtained  two  acres  of  land  for  little 
or  nothing.  The  plaintiff  was  also  taxed  In 
Newport  In  1905  for  $1,500,  money  at  interest. 
It  was  this  portion  of  the  tax  that  he  asked 
to  have  abated. 

Frank  O.  Cbellis,  for  plaintiff.  Jesse  M. 
Barton,  for  defendants. 

CHASE,  J.  It  is  assumed  that  the  money 
at  interest  for  which  the  plaintiff  was  taxed 
Is  a  portion  of  the  money  which  he  paid  when 
the  farms  were  conveyed  to  bim.  Otherwise 
there  would  be  no  question  of  law  before  this 
court  One  question  for  consideration,  there- 
fore. Is  whether  this  money  was  money  at 
interest,  within  the  meaning  of  the  statute, 
which  subjects  to  taxation  "money  on  hand 
or  at  Interest  more  than  tbe  owner  pays  In- 
terest for.  Including  money,  *  •  •  loaned 
<»>  any  mortgage,  pledge,  obligation,  note,  or 
other  security,  whether  on  Interest  or  interest 
be  paid  or  received  in  advance."  Pub.  St 
1901,  c.  66,  t  7,  d.  6.  This  statute  makes 
money  at  Interest  a  distinct  class  of  taxable 
property.  The  court's  finding  that  the  trans- 
actions were  In  effect  mortgages  implies  that 
the  sums  of  money  advanced  by  the  plaintiff 
upon  tbe  conveyances  of  the  real  estate  to 
bim  were  in  fact  loans  upon  Interest,  and 
that  the  real  estate  was  conveyed  to  him  as 
security  for  the  payment  of  the  loans.  This 
implication  is  confirmed  by  bis  dismissal  of 
tbe  petition,  wbidi  necessarily  shows  that  he 
found  that  the  transactions  were  loans  of 
money  upon  interest  or  at  least  that  the 
plaintiff,  upon  whom  the  burden  of  proof 
rested,  bad  failed  to  make  it  appear  that 
they  were  not  such  Ioan&  Viewing  the  deed 
and  tbe  bond  of  each  case  In  tbe  light  of 
tbe  circumstances  under  which  they  were 
made,  it  Is  difficult  to  see  bow  any  other  con- 
clusion could  be  reached,  so  far  as  the  ques- 
tion of  taxation  Is  concerned.  Although  the 
money  was  not  loaned  on  a  mortgage,  strictly 
speaking,  and  no  note  was  taken,  it  was  loan- 
ed, according  to  the  court's  findings,  upon  a 
promise  which,  if  only  oral,  was  a  legal  ob- 
ligation, and  clearly  comes  within  tbe  provi- 
sion of  tbe  statute  above  quoted,  If  it  were 
held  that  tbe  provisions  of  the  bonds  do  not 
amount  to  promises  by  the  obligees  to  pay 
the  money  and  interest  as  therein  set  forth, 
the  bonds,  as  written  evidences  of  the  trans- 
actions, would  not  exclude  other  evidence  In 
this  action  to  which  a  third  party  Is  tbe  de- 
fendant LIbby  v.  Company,  67  N.  H.  587, 
688,  82  Atl.  772;  State  v.  Davison,  74  N.  H. 
10.  64  Att.  761.  "In  this  state,  tbe  taxability 
of  money  at  Interest  is  not  an  open  Judicial 
question.    Whether  the  assessment  of  mon^ 


at  interest  is  a  process  of  ascertaining  ibe 
lender's  or  the  borrower's  Just  share  of  the 
public  expense,  or  an  exceptional,  double,  t>r 
otherwise  wrongful  taxatiou  of  the  borrower, 
•  •  •  permitted,  not  required,  by  an  er- 
roneous constitutional  construction  establish- 
ed by  legislative  usage  and  Judicial  recogni- 
tion, we  need  not  Inquire.  If  tbe  assessment 
of  a  creditor  for  bis  interest-bearing  loan  of 
money  is,  in  effect  either  a  double  taxation 
of  his  debtor,  or  a  taxation  of  the  debtor  for 
property  which,  by  conveyance  or  destruc- 
tion, has  ceased  to  be  bis,  •  •  •  such 
taxation  is  sustained  by  the  authority  of 
precedent  •  •  •  too  firmly  established  to 
be  overthrown  by  any  other  authority  than 
that  of  making  laws."  Morrison  v.  Man- 
chester, 58  N.  H.  538,  561,  562.  It  would 
seem  that  by  the  transactions  under  consld- 
eratiOQ,  the  borrowers  of  the  money  (obligees) 
are  not  doubly  taxed,  in  any  sense,  since  the 
rate  of  interest  they  are  to  pay  on  the  loons 
(apparently,  that  fixed  by  law)  appears  to 
have  been  agreed  upon  with  the  understand- 
ing that  taxation  of  tbe  money  would  be 
avoided.  If  the  money  escapes  taxation,  they 
will  gain  nothing  by  the  fact,  and,  if  It  does 
not  escape,  they  will  lose  nothing.  Their  in- 
terest charges  will  be  tbe  same  In  either 
event  The  tax  falls  upon  the  plaintiff, 
where,  according  to  law,  it  belongs. 

Tbe  plaintiff  further  says  the  money  Is  not 
taxable  because  the  real  estate  be  holds  as 
security  for  its  payment  was  taxed  to  him, 
and  the  taxation  of  the  money  would  dupli- 
cate this  tax.  Real  estate  is  also  a  distinct 
class  of  property  specifically  subjected  to  tax- 
ation. Pub.  St  1901,  c.  56,  §  2.  It  is  taxa- 
ble to  "the  person  claiming  the  same,  or  to 
the  person  who  is  in  possession  and  actual  oc- 
cupancy thereof,  if  such  person  will  consent 
to  be  taxed  for  tbe  same."  Pub.  St  1901,  c. 
66,  i  14.  The  taxes  upon  the  real  estate 
descril>ed  In  tbe  plalntitTs  b<Mids  were  prop- 
erly assessed  against  him,  as  he  held  the 
title ;  but  as  tbe  obligees  were  in  possession, 
the  taxes  might  lawfully  have  been  assessed 
against  them  with  their  consent  By  the 
terms  of  the  bonds,  the  obligees  are  bound  ul- 
timately to  pay  the  taxes,  and  It  is  of  little 
consequence  to  them  or  the  plaintiff  whether 
the  assessment  Is  made  against  the  one  or 
tbe  other.  If  the  taxes  are  assessed  against 
tbe  plaintiff,  and  he  pays  them,  he  does  so, 
not  on  Ills  own  account,  but  on  account  of  the 
obligees,  and  lias  a  claim  against  them  for 
reimbursement  He  pays  what  are  in  reality 
their  taxes,  not  bis.  His  money  was  not 
merged  in  tbe  real  estate,  but  in  the  obligees' 
promises  secured  by  conveyances  of  the  real 
estate.  Taxation  of  the  real  estate  to  him  was 
not  taxation  of  his  money,  nor  was  the  taxa- 
tion of  tbe  money  taxation  of  the  real  es- 
tate. As  found  by  the  superior  court,  the  re- 
lations l>etween  him  and  the  obligees,  so  far 
as  they  concerned  taxation,  were  in  effect 
like  tboae  between  a  mortgagee  and  mort- 
gagor in  ordinary  mortgages  of^^i^^-^f^te. 
Digitized  by ' 
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The  taxation  of  mortgaged  real  estate  and 
of  the  loan  secured  by  the  mortgage  la  not 
doable  taxation  (Nashna  Savings  Bank  t. 
Nashua,  46  N.  H.  389,  399,  408 ;  Morrison  v. 
Manchester,  68  N.  H.  688;  Sawyer  t.  Nashua, 
SO  N.  H.  404,  406 ;  Boston,  etc.,  R.  B.  y.  State, 
62  N.  H.  648),  and  the  reasons  for  this  hold- 
ing lead  to  the  same  conclusion  when  applied 
to  the  facts  of  this  case.  The  plaintiff  is  not 
doubly  taxed  In  fact,  unless  the  taxation  of 
money  at  Interest  Is  In  all  cases  doable  taxa- 
tion, in  which  case,  as  has  t>een  seen,  the 
legality  of  the  tax  Is  not  an  open  question. 
Morrison  v.  Manchester,  supra.  He  Is  not  in 
a  position  to  set  up  the  plea  of  double  taxa- 
tion on  other  grounds  with  any  degree  of 
legal  or  moral  force. 
Exception  overruled.    All  concorred. 


04  N.  H.  m) 

OTfEII.  et  al.  r.  TOWN  OP  WAIjPOIiB. 

(Supreme  Court  of  New  Hampshire.    Cheshire. 
March  5,  1907.) 

1.  Highways— Establishment— Statutk. 

Under  Pub.  St.  1901,  c.  CT.  S  12,  a  town 
situated  on  the  Connecticut  river  may  authorize 
its  selectmen  to  contract  with  the  officers  of 
any  conti^ons  town  in  Vermont  for  the  pur- 
chase of  the  real  estate,  franchise,  etc.,  of  any 
bridge  corporation  if  in  their  opinion  the  public 
l!Ood  requires  a  highway  to  be  laid  over  said 
property.  Beld  that,  in  proceedings  thereunder, 
a  proposed  highway  is  established  when  the 
selectmen  enter  into  such  contract  and  pur- 
diase  such  property ;  no  further  proceedings  be- 
ing necessary  for  the  legal  establishment  of  the 
highway. 

2.  Samb— AppoMioinacMT  or  Maistknakci}— 

Under  Pub.  St  1901.  c.  73.  |  4,  providing 
for  the  apportionment  of  the  expense  of  re- 
pairing highways  among  towns  greatly  benefited 
by  them,  a  town  can  have  such  an  apportion- 
ment made  on  account  of  an  existing  highway 
and  for  future  maintenance  expenses. 

[Bid.  Note.— For  cases  in  point,  see  Cent  Dig. 
▼o4.  25,  Highways.  |  357.1 

8.  Saks— Pbocedubk. 

Though  under  the  express  provision  of  Pob. 
St  1901,  c.  78,  I  4.  the  petition  of  a  town  for 
the  apportionment  of  the  expense  of  maintain- 
ing a  highway  among  the  towns  benefited  by 
it  should  l>e  made  directly  to  the  superior  court, 
and  by  it  referred  to  the  county  commissioners, 
a  filing  directly  with  the  commissioner  will  not 
necessarily  invalidate  the  proceedings. 
4.  Samx. 

Under  the  express  orovlslons  of  Pub.  St. 
1901.  c.  78,  (  4,  iiefore  the  superior  court  may 
apportion  the  expense  of  maintaining  a  highway 
sttbate  in  one  town  among  other  towns  benefited 
thereby,  it  must  appear  that  the  other  towns 
are  "greatly"  benefited. 

Transferred  from  Superior  Court,  Cheshire 
Connty;  Pike,  Judge. 

Charles  J.  O'Neil  and  others  petitioned  for 
the  establishment  of  a  highway  in  the  town 
of  Walpole  and  appealed  to  the  superior 
court  from  a  denial  of  the  petition,  and  the 
matter  was  transferred  to  the  Supreme  Court 
on  an  agreed  statement  of  facta  Case  dis- 
charged. 

At  the  annual  town  meeting  of  Walpole, 
beld  March  8^  1904,  resolntloos  were  adopted. 


under  a  pnver  article  in  the  warrant,  for  the 
meeting,  one  of  which  anthorized.  Instructed, 
and  directed  the  selectmen  to  unite  with  the 
selectmen  of  the  town  of  Rockingliam,  Yt, 
"and  contract  with  them  for  the  purchase  of 
the  real  estate,  easemoit,  and  franchise  of 
the  Tucker  toll  bridge,  bo  called,  owned  by 
the  Bellows  Falls  Canal  Company,  and  to 
contract  with  said  town  of  Rockingham  as 
to  the  proportion  of  expense  to  be  borne  by 
each  town  in  such  purchase,  and  in  the  con- 
struction and  maintenance  of  a  highway 
over  the  Connecticut  river  at  the  place  where 
said  toll  bridge  Is  located,  and  aa  to  the  pro- 
portion which  each  town  shall  contribute 
toward  payment  of  damages  to  third  persons 
Injured  in  the  use  of  said  highway."  The 
town  of  Rockingham,  at  a  meeting  held 
March  1,  1904,  under  a  proper  article  in  the 
warrant,  authorized  and  instructed  its  se- 
lectmen to  unite  with  the  town  of  Walpole 
In  purchasing  the  real  estate,  easement,  and 
franchise  of  the  Tucker  toll  bridge  at  an 
expense  to  the  town  of  Rockingham  not  ex- 
ceeding $6,666.66,  nor  one-third  of  the  cost  of 
the  property,  and  to  agree  with  the  town  of 
Walpole  in  respect  to  the  portion  of  the  cost 
and  the  future  expense  of  keeping  the  bridge 
in  repair,  etc.,  to  be  borne  by  each  town. 
Subsequently  the  Bellows  Falls  Canal  Com- 
pany conveyed  to  the  towns  of  Walpole  and 
Rockingham  and  their  successors,  by  war- 
ranty deed,  "the  Tucker  Bridge,  so  called, 
extending  over  the  Connecticut  river  from 
the  village  of  Bellows  Falls  In  said  Rock- 
ingham to  said  Walpole,  with  the  abutments 
and  the  land  upon  which  the  same  stand, 
and  all  the  rights  and  privileges  thereto 
granted  by  the  state  of  New  Hampshire  or 
otherwise."  At  the  October  term,  1003,  of 
the  8ax>erior  court,  the  plaintiffs'  petition  was 
referred  to  the  county  commissioners,  who 
appointed  January  26, 1906,  as  a  day  of  hear- 
ing, and  duly  notified  the  parties  thereof. 
January  4,  1906,  the  selectmen  of  Walpole 
presented  to  the  commissioners  a  petition, 
setting  forth  that  the  expense  of  laying  out 
and  maintaining  the  highway  described  In  the 
original  petition  would  be  excessively  burden- 
some to  Walpole,  and  that  the  towns  of  Al- 
Btead,  Acworth,  and  Langdon  would  be  great- 
ly benefited  thereby,  and  praying  that  a  part 
of  the  expense  of  the  highway  be  assigned  to 
those  towns,  and  that  the  commissioners  ad- 
judge what  proportion  cf  the  expense  of  the 
future  maintenance  of  the  bridge  and  highway 
should  be  borne  by  each  of  said  tovms,  if 
the  highway  was  laid  oat  The  commission- 
ers appointed  a  hearing  upon  this  petition, 
to  be  held  at  tiie  same  time  and  place  as  that 
upon  the  original  petition,  and  caused  due 
notice  to  be  given  to  the  towns  of  Rocking- 
ham, Alstead,  Acworth,  and  Langdon.  The 
three  towns  last  named  appeared  at  the  hear- 
ing and  objected  to  the  commissioners  con- 
sidering the  petition  or  any  matter  affecting 
their  rights  or  Interests,  because,  as  they 
alleged,  the  commissioners  had  "no  Jurlsdic-^ 
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Uon  or  anthorlty  to  determlDe  any  queaition 
affecting  gnch  righta  or  InteresU."  At  tlie 
April  term,  1906,  of  the  superior  court,  the 
oommissionerB  filed  their  r^ort,  setting  forth 
that  Walimle  filed  a  petition  as  above  stated, 
that  notice  was  given  to  Rockingham.  Al- 
Btead,  Acwortli,  and  Langdon,  and  that  the 
three  towns  last  named  appeared,  etc.  They 
laid  out  the  highway  as  prayed  for  in  the 
original  petition.  They  further  reported  that 
"Walpole  would  be  excessively  burdened  by 
the  building  and  maintaining  of  said  high- 
way, and  that  Alstead,  Acworth,  and  Lang: 
don  would  be  benefited  thereby";  that  the 
substantial  part  of  the  making  of  the  high- 
way is  the  maintenance  of  a  bridge;  and 
that  they,  therefore,  found  "that  Walpole 
shall  bear  one-third  of  two-thirds  of  the  ex- 
pense, Alstead  one-third  of  two-thirds,  Ac- 
worth  one-sixth  of  two-thirds,  and  Iiangdon 
(me-slxth  of  two-thirds."  They  further  re- 
ported that,  inasmuch  as  the  town  of  Rock- 
ingham owned  one-third  of  the  bridge  and 
was  ready  and  willing  to  ent»  Into  a  con- 
tract to  bear  one-third  of  the  expense  of 
maintaining  It,  they  made  provision  "only  for 
two-thirds  of  the  expense  of  such  maln- 
talnhig,  leaving  the  one-third  to  be  provided 
for  by  Rockingham." 

Charles  H.  Hersey  and  John  B.  Allen,  for 
plaintiffs.  Thomas  B.  O'Brien,  for  town  of 
Walpole.  Edward  M.  Smith  and  Ira  Colby 
ft  Son,  for  towns  of  Alstead,  Acworth,  and 
Langdon. 

BINGHAM,  J.  "Highways  are  only  such 
as  are  laid  out  In  the  mode  prescribed  there- 
for by  statute,  or  as  have  been  used  as  such 
for  public  travel  thereon,  other  than  travel 
to  and  from  a  toll-bridge  or  ferry,  for  twenty 
years."  Pub.  St.  1901,  c.  67, 1 1.  One  meth- 
od prescribed  by  statute  for  laying  out  high- 
ways Is  by  petition  and  bearing  before  the 
selectmen  of  the  town  In  which  the  proposed 
highway  Is  situated.  Pub.  St  1901,  c.  67, 
1 2;  State  v.  Morse,  60  N.  H.  9.  This  method 
is  of  general  application,  and  Includes  within 
its  scope  the  laying  out  of  highways  within 
the  limits  of  any  town  in  the  state.  Anoth- 
er and  different  method  Is  provided  for  lay- 
ing out  highways  In  towns  bordering  on  the 
Connecticut  river  and  where  the  proposed 
highway  crosses  that  river.  Pnb.  St  1901,  c. 
67,  H  12,  13;  Steams  r.  Hinsdale,  61  N.  H. 
4SS,  485.  By  this  method  a  town  sltnated  on 
the  Connecticut  rlva:  may,  at  any  legal  town 
meeting,  authorise  its  selectmen  to  unite  with 
the  selectmen  or  other  proper  ofllcers  of  any 
contiguous  town  or  towns  in  Vermont  and 
contract  with  them  for  the  purchase  of  any 
real  estate,  or  the  privilege,  easonent  or 
franchise  of  any  bridge  or  ferry  corporation. 
If  In  their  opinion  the  public  good  requires 
a  highway  to  be  laid  out  over  said  property. 
Pub.  St  1901,  c.  67,  I  12.  In  a  proceeding 
under  this  statute  a  proposed  highway  is 
laid  out  and  established  whoi  the  selectm^i, 
acting  in  pursuance  of  a  vote  of  the  town. 


enter  into  a  contract  with  the  otHcen  of  the 
adjoining  town  or  towns  In  Vermont  and 
purchase  the  real  estate,  or  the  privilege, 
easement  or  franchise  of  a  bridge  or  ferry 
corporation,  for  the  highway;  and  the  ques- 
tions of  public  good  and  the  location  of  the 
highway  are  determined  by  the  selectmen 
when  they  enter  Into  the  contract  and  pur- 
chase the  necessary  property.  It  was  under 
this  statute  that  the  vote  of  Walpole  was 
passed;  and  It  follows  as  a  necessary  conse- 
quence that  when  its  selectmen,  in  pursuance 
of  the  vote,  entered  Into  the  contract  with 
the  selectmen  of  Rockingham  and  purchased 
the  Tucker  toll  bridge  property,  the  road  over 
that  bridge  became  a  public  highway,  and 
nothing  remained  to  be  done  by  way  of  pe- 
tition or  hearing,  either  t>efore  the  select- 
men or  the  commissioners,  for  Its  legal  estab- 
lishment 

It  seems,  however,  that  after  the  contract 
was  made  and  the  bridge  was  purchased  the 
plaintiffs  filed  a  petition  with  the  selectmen 
of  Walpole,  requesting  them  to  lay  out  a 
highway  over  the  bridge,  and,  upon  its  being 
denied,  took  an  appeal  to  the  superior  court 
that  the  court  referred  the  petition  to  the 
county  commissioners,  and  that  while  the 
proceeding  was  pending  before  them,  the  se- 
lectmen of  Walpole,  In  behalf  of  the  town, 
petitioned  the  oommlssioneis  (in  accordance 
with  sections  11,  12,  and  13,  a  69,  of  the 
Public  Statutes  of  1001)  for  an  apportion- 
ment between  It  and  the  towns  of  Alstead, 
Acworth,  and  Langdon  of  the  future  expense 
of  repairing  and  maintaining  the  highway; 
and  It  is  contended  In  behalf  of  these  towns 
that  Inasmuch  as  the  commissiouers  were 
without  authority  to  lay  out  a  highway 
where  one  already  ^sted,  th^  could  not 
lawfully  apportion  the  future  expense  of  re- 
pairing  and  maintaining  the  bridge.  But 
the  fact  that  over  the  route  petitioned  for 
there  was  an  existing  highway  does  not 
preclude  the  town  of  Walpole  from  having  an 
apportionment  of  the  future  expense  of  main- 
taining it  In  section  4,  c.  73,  of  the  Public 
Statutes  of  1901,  it  is  provided  that  "when 
the  expense  of  rebuilding  <x  repairing  a  high- 
way would  be  excessively  burdensome  to  the 
town  in  which  It  Is  situate,  and  another  town 
Is  greatly  benefited  by  the  highway,  the  Su- 
preme [now  superior]  Court  upon  petition 
and  proceedings  thereon  as  in  the  case  of  lay- 
ing out  a  highway,  may  order  a  portion  of  the 
expense  to  be  paid  by  such  other  town." 
This  statute  applies  to  existing  highways 
(Pittsburg  V.  ClarkBvllle,  68  N.  H.  291);  and, 
while  It  does  not  in  express  terms  authorize 
an  apportionment  of  the  future  expense  of 
maintaining  such  highways,  it  has  been  con- 
strued to  confer  such  authority  (Campton  v. 
Plymouth,  64  N.  H.  304,  308,  8  AU.  824).  In 
proceedings  under  It  tiie  petition  should  be 
filed  tn  the  superior  court  and  by  It  referred 
to  the  county  commissioners,  and  not  filed 
directly  with  the  commissionerB,  as  was  done 
in  this  case.  But  the  course  faere  jaucaueA 
uigitized  by  VjOOvIv^  . 
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does  not  necessarily  render  ttie  proceedings 
invalid.  It  would  seem  that  the  parties  had 
been  tolly  heard  before  the  proper  trlbnnal, 
and,  if  this  is  so,  the  petition  of  Walpole 
may  be  considered  as  though  it  had  been  fil- 
ed in  court  in  the  first  Instance;  at  least; 
the  superior  court  may  so  treat  it  if  in  its 
opinion  Justice  requires  that  It  should  beu 

There  Is  one  other  matter  that  remains  to 
be  considered.  In  the  report  of  the  commla- 
sioners  It  is  stated  that  Walpole  would  be 
excessively  bnrdoied  by  maintaining  the 
bridge,  and  the  other  towns  named  benefited 
thereby.  To  give  the  superior  court  author- 
ity to  award  an  apporttonment,  it  should 
appear  that  the  other  towns  are  "greatly  ben- 
efited." Pub.  St  1901,  c.  73,  t  4;  Langley  v. 
Bamstead,  63  N.  H.  246.  If  the  omission  of 
the  word  "greatly"  in  the  report  is  due  to  a 
clerical  error  in  printing  the  case  or  in  draft- 
ing the  report  of  the  commissioners,  such 
steps  may  be  taken  in  the  superior  court  as 
will  obviate  this  objection.  It  is  further  sug- 
gested tliat  the  contract  between  the  towns 
of  Walpole  and  Rockingham  relating  to  the 
purchase  of  the  bridge,  and  defining  their 
rights  and  obligations  as  owners  therdn, 
rtiould  be  reduced  to  writing  and  filed  as  a 
part  of  the  record  In  this  case. 

When  these  things  are  done  and  an  or- 
der la  made  allowing  the  above  amendment; 
the  report  of  the  commissioners,  so  far  as  it 
relates  to  the  laying  out  of  the  highway, 
nbotild  be  dismissed;  bat  so  far  as  it  pertains 
to  the  apportionment  of  the  future  expense  of 
maintaining  the  bridge  across  the  river  It 
should  be  sustained  and  a  decree  entered  ac- 
cordingly. 

Case  discharged.    All  concurred. 

m  N.  H.  U3) 

WELLS  V.  PABSBB. 

(Supreme  Court  of  New  Hampshire.    Cbeihire. 
Mardi  5,  1907.) 

L  Easxhents— Pbescbiftive   Biobts— Own- 

BBSHIP  OF  Land. 

A  prescriptive  right  to  an  easement  cannot 
accrue  while  both  tm  allesed  dominant  and 
servient  tenements  are  owned  by  the  same  per- 
son. 

TEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
VOL  17,  Easements,  {  20.] 

2.  Sahk— Pabol  Oirr. 

A  prescriptive  right  to  an  easement  may 
arise  by  a  parol  gift 
8.  Samb— Evidence— Question  fob  Jxtbt. 

When  C,  defendant's  predecessor  In  title, 
went  into  possession  of  the  property,  an  old 
spring  was  located  on  adjoining  land  subse- 
quently conveyed  to  plaintiff,  from  which  water 
to  supply  C.'s  family  was  taken.  Three  years 
after  C.  acquired  her  property,  she  dug  a  well 
about  two  rods  from  the  spring  on  the  same 
land,  and  used  the  water  from  it  until  0.  con- 
veyed her  land.  She  testified  that  the  then 
owner  of  plaintiff's  property  gave  permission 
to  dig  the  well  and  use  the  water.  Held,  that 
the  right  so  conferred  did  not  constitnte  a  mere 
revocable  license  as  a  matter  of  law.  and  that 
whether  C.  claimed  an  adverse  right  to  the 
well  was  for  the  jury. 

FEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
VOL  17,  Easements,  i  M.] 


4.  Sauk— AcruAi.  NonoB. 

Where  plaintiff's  predecessor  In  title  con- 
ferred on  defendant's  predecessor  the  right  to 
use  a  well  on  the  former's  land,  his  knowledge 
that  the  use  was  (daimed  adversely  ^eed  not  be 
proved  by  actual  notice  in  order  to  establish 
title  by  prescription,  but  may  be  inferred  from 
the  circumatanoes  attending  the  original  trans- 
action. 

Transferred  from  Superior  Court,  Cheshire 
County;   Pike,  Judge. 

Trespass  quare  clausiun  by  Wellington 
Wells  against  Samuel  Q.  Parker  for  passing 
to  and  from  a  spring  of  water  on  plaintiff's 
land  across  the  road  from  defendant's  house, 
and  for  taking  water  therefrom.  Defendant 
pleaded  a  prescriptive  right  to  use  the  spring, 
and  on  a  trial  to  a  jury  the  court  granted  and 
directed  a  verdict  for  plaintiff,  on  the  ground 
that  there  was  no  evidence  tliat  tbe  use  made 
of  plaintiff's  premises  from  1884  to  1886  was 
adverse,  to  which  ruling  defendant  excepted, 
and  the  case  was  transferred  to  the  Supreme 
Court    Exception  sustained. 

Some  time  before  1860,  one  Willard  owned 
both  tbe  Wells  and  the  Parker  land,  and  con- 
veyed tbe  Parker  place  to  Mason,  who  built 
tbe  liouse  now  occupied  by  the  defendant 
After  various  transfers,  the  title  to  this  place 
was  acquired  in  1864  by  Mrs.  McColllster, 
who  continued  to  own  it  until  1886,  when  tbe 
title  passed  from  Iter  and  finally  vested  in  tbe 
defendant  in  1900.  There  was  evidence  tend- 
ing to  show  that  for  60  years  or  more  tbe 
owners  of  tbe  Parker  place  had  used  the 
spring  in  question.  Mrs.  McColllster  testified 
that,  when  she  went  to  live  bt  the  Parker 
place,  tbe  family  got  their  water  from  the 
spring  or  well  opposite  the  house ;  that  some 
three  years  later  they  dug  a  well  about  two 
rods  from  tbe  other  one  and  on  the  same 
land,  and  used  the  water  from  it  while  she 
owned  tbe  place ;  that  Willard,  tbe  owner  of 
the  Wells  place,  gave  "us  permission  to  dig 
It";  that  "be  gave  me  a  right  to  nse  water 
there";  that  he  said:  "You  have  a  perfect 
right  to  nse  water  from  that  well.  I  give  you 
permission;"  that  she  supposed  she  liad  a 
right  to  the  new  well,  but  did  not  daim  a 
right  to  the  old  one. 

John  E.  Allen,  for  plalntUt.  Cain  ft  Ben- 
ton, for  defendant 

WALKER,  J.  Tbe  evidence  of  adverse  pos- 
session is  not  sufficient  to  show  that  a  pre- 
scriptive right  to  the  easement  accrued  before 
1860,  for  up  to  that  time  for  many  years  both 
places  were  owned  by  the  same  person.  One 
cannot  gain  a  title  by  prescription  in  his  own 
land.  Stevens  v.  Dennett  61  N.  H.  824,  830. 
Hence  the  adverse  possession,  if  any,  bad  not 
been  maintained  for  the  necessary  period  of 
20  years  in  1864,  when  Mrs.  McColllster 
bought  the  Parker  place ;  nor  bad  it  matured 
when  she  dug  tbe  new  well,  and  ceased  to 
use,  or  abandoned,  tbe  old  one.  In  fact  it 
appears  from  her  testimony  that  she  made  nop 
claim  of  ownership  la  tbe  old  well,  but  con- 


122 


66  ATLANTIC  REFOETEB. 


(N.a 


fined  ber  claim  to  the  new  one.  It  Is  tbere- 
fore  unneceBsary  to  consider  th^  effect  of  ber 
possession,  or  that  of  her  grantors,  in  tbe 
old  one.  Tbe  defendant's  position  is  tbat  Mrs. 
McCollister  entered  Into  the  enjoyment  of  tbe 
water  easement  in  question  under  a  claim  of 
.right  wbicb  was  inconsistent  with  a  revo- 
cable license  and  adverse  to  the  title  of  WII- 
lard,  who  then  owned  tbe  servient  estate; 
and  that  she  persisted  in  that  claim,  in  con- 
nection with  her  undisturbed  possession,  for 
mote  than  20  years.  If  the  evidence  is  suffi- 
cient In  law  to  authorize  the  jury  to  find  tbe 
necessary  facts  Involved  In  tbe  defendant's 
position,  the  court  erred  in  directing  a  verdict 
for  tbe  plaintiff,  though  the  burden  of  prov- 
ing title  by  adverse  possession  was  upon  tbe 
defendant 

It  is  argned,  In  behalf  of  tbe  plaintiff,  that, 
if  the  evidence  authorizes  an  inference  of  fact 
that  there  was  a  parol  grant  of  the  spring  or 
its  use,  it  was  in  law  merely  a  revocable  li- 
cense, which  necessarily  measures  the  extent 
of  tbe  grantee's  claim,  and  proves  that  It  was 
not  of  an  adverse  character.  Taylor  r.  Ger- 
rlsh,  68  N.  H.  669,  Is  relied  upon  in  support 
of  this  proposition.  Tbat  was  an  action  of 
trespass  quare  clausimi.  One  defHise  was 
tbat  tbe  defendant  had  acquired  a  right  to  the 
easement  in  question  by  prescription.  Tbe 
facts  were  reported  by  a  referee,  who  found  a 
verdict  for  the  plaintiff,  and  the  question 
was  whether  upon  tbe  facts  tbe  verdict  could 
be  sustained.  It  appeared  that  In  1833  tbe 
owner  of  the  premises  by  parol  gave  the  de- 
fendant's grantor  tbe  right  to  tbe  spring,  say- 
ing that,  "if  she  would  dig  it  out,  and  stone  it 
up,  and  lay  a  pipe  to  convey  water  to  her  bouse, 
she  might  have  it  in  welcome."  She  con- 
structed the  well  and  water  course,  and  con- 
tinned  in  the  use  and  occupation  of  it  till 
1874.  There  was  no  direct  evidence  what  her 
claim  was  as  to  the  ownership  of  the  spring, 
but  her  grantees  insisted  that,  notvdtbstand- 
Ing  the  verdict  for  the  plaintiff,  the  facts 
showed  that  she  acquired  a  title  by  prescrip- 
tion as  a  matter  of  law.  Tbe  question  was 
not  whether  there  was  sufficient  evidence  of 
adverse  possession  to  sustain  a  verdict  for  tbe 
defendants,  as  in  tbe  present  case,  but  wheth- 
er it  conclusively  appeared  that  tbe  referee 
erred  in  bis  application  of  tbe  law  in  return- 
ing a  verdict  for  the  plaintiff.  The  arrange- 
ment between  the  parties  In  1833,  In  view  of 
tbe  situation  of  tbe  property  and  other  com- 
petent circumstances,  was  evidence  upon  the 
question  of  the  character  of  tbe  possession. 
It  might  show  to  tbe  trier  of  tbe  fact  that  it 
was  understood  that  tbe  donee  of  tbe  ease- 
ment was  to  enter  upon  tbe  enjoyment  of  it 
as  an  owner,  though  without  a  technical  deed, 
and  hence  that  ber  jjossession  was  adverse  to 
the  donor's  title;  or  It  might  authorize  a 
finding  that  she  entered  under  a  merely  rev- 
ocable license,  and  hence  tbat  It  was  not  ad- 
verse, bnt  in  subordination,  to  the  superior 
title.  The  verdict  seems  to  establish  tbe  fact 
that  her  entrj  and  possession  were  of  tbe 


latter  character,  from  which  it  resulted  as  a 
matter  of  law  tbat  she  acquired  no  title  by 
prescription.  The  court  say :  "From  1833  to 
1858,  when  Ladd  parted  with  bis  title,  tbe 
user  was  permissive,  and  therefore,  down  to 
1868,  neither  tbe  defendants  nor  their  gran- 
tors had  acquired  a  title  by  prescription." 
If  tbe  general  finding  had  be^  for  tbe  defend- 
ants, it  would  have  been  proper  to  say  that 
the  user  was,  as  a  matter  of  fact,  adverse, 
and  not  in  accordance  with,  or  in  subordina- 
tion to,  tbe  license,  wbicb  waa  the  legal  ef- 
fect of  the  arrangemoit  While  no  estate 
passed  for  want  of  a  deed,  tbe  parties  may 
have  treated  tbe  transaction  as  having  tbat 
effect;  and,  if  they  did,  the  donee's  subse- 
quent xminterrupted  possession  might  reason- 
ably be  deemed  to  exist  nnder  a  claim  of  own- 
ership, with  the  Icnowledge  and  acquiescence 
of  the  donor.  The  legal  effect  of  the  transac- 
tion did  not  preclude  tbe  parties  from  claim- 
ing that  It  had  a  different  effect,  which,  if 
persisted  In  for  a  sufficient  length  of  time  and 
attended  with  an  uninterrupted  possession, 
would  give  tbe  donee  a  title  equivalent  to  a 
title  by  deed.  It  Is  thus  apparent  tbat  it  was 
not  decided  in  Taylor  v.  Gerrisb  tbat,  when 
A.  undertakes  orally  to  give  B.  an  undefined 
right  to  an  easement  In  land,  it  would  not  be 
competent  for  a  Jury  to  find,  in  tbe  absence 
of  direct  evidence,  that  B.  entered  claiming  in 
fact  to  be  tbe  owner  of  the  easement,  with 
the  knowledge  or  acquiescence  of  A.;  but 
that,  when  it  is  found  by  tbe  trier  of  tbe  fact 
tbat  B.'s  entry  was  understood  by  both  par- 
ties to  be  under,  and  by  virtue  of,  A.'s  license, 
and  tbat  no  different  claim  bad  been  enter- 
tained by  them  during  tbe  period  of  A.'s  oc- 
cupation, tbe  latter  acquired  no  prescriptive 
title — a  holding  that  is  in  accord  with  tbe 
weight  of  authority.  See  cases  cited  In  Taylor 
V.  Gerrlsh;  also,  Sumner  v.  Stevens,  6  Mete. 
(Mass.)  337;  Steams  v.  Janes,  12  Allen 
(Mass.)  682;  Bus.  Urn.  |  267;  Wood  Lhn. 
i  260.  The  intention  In  accordance  with 
which  tbe  possession  was  given  and  received, 
though  different  from  tbe  legal  effect  of  tbe 
transaction,  is  the  important  thing;  and. 
when  it  is  evidffliced  by  tbe  testimony  of  wit- 
nesses from  which  different  Inferences  may  be 
drawn,  it  can  only  be  found  as  a  fact,  and 
does  not  rest  on  legal  presumptions. 

In  the  present  case,  tbe  question  is  whether 
tbe  defendant  adduced  evidence  sufficient  to 
support  a  verdict  in  ber  favor.  It  is  insisted 
by  the  plaintiff  tbat  Mrs.  McCoUlster's  testi- 
mony does  not  tend  to  show  that  she  ever 
claimed  to  own  tbe  spring,  or  tbat  WlUard 
ever  bad  notice  that  she  made  such  a  claim. 
She  testified.  In  substance,  that  WiUard  gave 
her  permission  to  dig  tbe  well  and  a  jperfect 
right  to  use  tbe  water  at  the  well.  Whether 
tbe  parties  Intended  that  Mrs.  McCollister 
should  thereby  enter  and  use  the  water  as  an 
owner,  or  as  a  tenant  at  sufferance,  is  not 
clear.  Tbe  duration  or  extent  of  the  right 
given  Is  not  defined.  But  the  inconcluslyeness 
of  her  testimony  does  not  lead  to  tbe  result 
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tbat,  when  weighed  In  connection  with  the 
cfrcumstanceB  attending  the  transaction,  It 
wonld  not  warrant  a  finding  that  shQ  entered, 
whrai  she  dug  the  well,  claiming  to  be  the 
owner  of  it,  with  the  knowledge  of  Wlllard. 
If  that  is  found  to  be  the  fact,  her  continued 
occupation  for  more  than  20  years,  without 
objection  op  interruption  by  Wlllard  or  his 
grantees,  would  perfect  her  prescriptive  title. 
His  knowledge  of  her  claim  need  not  be  prov- 
ed by  actual  notice,  but  may  be  Inferred  from 
the  drcunistances  attending  the  original  trans- 
action. No  reason  Is  apparent  why  one  may 
not  as  well  claln)  to  be  the  owner  of  land  in 
his  possession  under  a  parol  gift,  as  under  a 
deed  which  for  some  defect  in  execution  con- 
veys no  title.  In  both  cases  it  might  be  held 
tbat  the  occupant  was  In  law  merely  a  tenant 
at  sufferance;  but  that  conclusion  of  law 
would  not  prevent  his  claiming  to  be  the  own- 
er in  the  former  case,  any  more  than  It  would 
have  that  eftect  in  the  latter  case.  And  when, 
as  in  this  case,  the  parties  employ  language 
whose  meaning  is  doubtful,  unless  considered 
in  connection  with  all  the  attendant  circum- 
stances, the  question  of  their  understanding 
of  its  effect,  or  their  mutual  claims  In  regard 
to  It,  should  obviously  be  left  to  the  Jury. 
A  finding  upon  that  Issue  does  not  qualifir  or 
contradict  the  legal  effect  of  the  transaction 
at  the  time,  but  it  may  establish  the  original 
fact  from  which  title  by  prescription  results, 
in  the  absence  of  any  assertion  by  the  grantor 
of  his  legal  right  during  the  prescribed  period 
of  20  years.  The  ruling  of  the  court  was 
therefore  incorrect,  and  the  verdict  must  be 
set  aside. 
Exception  sustained.    All  concurred. 
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(Supreme  Court  of  New  Hampshire.    HIIIs- 
boroogh.    March  6,  1907.) 

1.  Masteb    and    Sebvakt  —  Assumption    of 
KiSK— Fromtbs  to  Remove  Defect. 

A  servant  cannot  recover  for  injuries  caus- 
ed by  the  defective  condition  of  the  master's 
instrumentalities,  merelv  because  the  master 
had  previously  promised  to  remedy  the  defect, 
where  the  servant's  continuance  in  tlie  employ- 
ment was  not  Induced  by  such  promise. 

fEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  Si  638-640.] 

2.  Saub— Krowiadob  bt  Sebvant  or  Dan- 

OEB. 

In  aa  action  for  injuries  to  a  servant  by 
his  hand  cominfc  in  contact  with  a  bench  saw, 
in  attempting  to  throw  an  edging  upon  a  pile  of 
the  aame,  which  had  been  allowed  to  accumulate 
to  an  unusual  hciRht.  there  being  no  evidence 
that  plaintiff  did  not  know  that  his  hands  would 
be  cut  if  they  came  in  contact  with  the  saw, 
and  tliat  the  unusual  height  of  the  pile  of  edg- 
ings increased  the  risk  of  something  occurring 
to  bring  his  hands  in  contact  therewith,  he  can- 
not recover,  since  a  servant  injured  by  the  con- 
dition of  the  master's  instrumentalities  cannot 
recover,  unless  the  cause  of  injury  was  a  danger 
which  the  master  did.  and  the  servant  did  not, 
know  was  incident  to  using  tl)em. 

rXid.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  34.  Master  and  Servant,  §3  5T4-600.] 


Transferred  from  Superior  Court,  Hills- 
borough County;   Pike,  Judge. 

Action  by  Fred  Boy  against  Jarraniah 
Hodge.  Case  transferred  from  the  trial  tarn 
on  defendant's  exception  to  the  denial  of  his 
motion  for  a  nonsuit    Bxcq;»tion  sustained. 

The  evidence  tended  to  prove  the  follow- 
ing facts:  The  plaintiff,  who  was  a  man  of 
ordinary  Intelligence  and  experienced  in  do- 
ing such  work,  was  employed  by  the  defend- 
ant to  run  a  bench  saw.  He  stood  at  the 
left  of  the  saw  to  do  his  work,  and  threw 
the  edgings  he  made  on  a  pile  at  the  right  of 
the  bench.  This  pile  was  16  feet  long  and 
8  feet  wide,  and  was  separated  from  the 
bench  by  posts  extending  about  54  Inches 
above  the  top  of  the  bench.  About  a  week 
before,  and  again  on  the  day  before,  the  ac- 
cident, the  plaintiff  asked  the  defendant  to 
remove  the  edgings,  because  he  feared  they 
would  fall  on  the  bench  and  saw.  On  both 
occasions  the  defendant  said  he  did  not  have 
time  to  attend  to  It  then,  but  would  do  so 
"as  soon  as  be  got  around  to  it"  At  the  time 
of  the  accident  the  pile  was  about  42  Inches 
above  the  top  of  the  bench  at  the  front  and 
higher  at  the  back.  The  plaintiff  attempted 
to  throw  an  edging  on  the  pile.  The  end 
caught  on  its  rough  face,  and  in  some  un- 
explained way  brought  his  hand  in  contact 
with  the  saw,  thus  causing  the  Injury  com- 
plained of.  . 

Branch  &  Branch,  for  plaintiff.  Bumham, 
Brown,  Jones  &  Warren,  for  defendant. 

YOCNO,  J.  There  Is  no  evidence  that  the 
plaintiff  was  induced  to  remain  In  the  de- 
fendant's service  by  reason  of  the  latter's 
promise  to  remove  the  pile  of  edgings.  Bod- 
well  V.  Company,  70  N.  H.  390,  47  Atl.  613. 
Consequently,  the  defendant's  motion  should 
have  been  granted,  unless  there  was  evi- 
dence from  which  it  can  be  found  that  the 
plaintiff  did  not  appreciate  the  risk  of  his 
hands  being  brought  In  contact  with  the 
saw,  incident  to  the  unusual  height  of  the 
pile  of  edgings;  for  the  cause  of  the  plain- 
tiff's injury  was  the  condition  of  the  defend- 
ant's Instrumentalities  (McLaine  t.  Com- 
pany, 71  N.  H.  294,  206,  52  AU.  645,  58  I/. 
R.  A.  462,  93  Am.  St  Rep.  522),  and  it  is  the 
rule  in  this  state  that  servants  whose  In- 
juries are  caused  In  that  way  cannot  recov^ 
from  their  master,  unless  the  cause  of  their 
injuries  is  a  danger  which  he  did,  and  they 
did  not,  know  was  Incident  to  using  lils  In- 
strumentalities. Demars  v.  Company,  67 
N.  H.  404,  40  Atl.  902.  Tbe  first  question, 
therefore,  is  whether  there  is  any  evidence 
from  Which  It  can  be  found  that  the  plain- 
tiff was  not  "chargeable  vrith  a  knowledge 
of  the  material  conditions  which  were  the 
immediate  cause  of  his  Injury";  or,  if  be  is, 
that  he  did  not  appreciate  "the  danger  pro- 
duced by  the  abnormal  conditions  in  ques- 
tion." 1  Labatt  M.  &  S.  I  279a.  He  admits^ 
that  be  knew  of  the   material  conditions^ 
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which  produced  his  Injary,  but  claims  he  did 
not  fully  appreciate  the  danger  Incident 
thereto.  Deman  t.  Oompany,  supra.  The 
test  to  determine  that  questian  Is  i>ot  to 
Inquire  whether  he  anticipated  being  Injur- 
ed In  the  precise  way  the  accident  happoi- 
ed  (Stevens  t.  Company,  78  N.  H.  159,  60 
AtL  848,  70  li.  R.  A.  119;  Bngllsh  t.  Amldon, 
72  N.  H.  301,  M  Atl.  548;  Black  y.  Carter, 
72  N.  H.  267,  56  Atl.  316;  Boyce  t.  Johnscm. 
72  N.  H.  41,  54  Atl.  707;  Lapelle  t.  Com- 
pany, 71  N,  H.  846,  51  Atl.  1068;  Whltcher  v. 
BaUroad,  70  N.  H.  242.  247,  46  Atl.  740;  Lln- 
tott  y.  Company.  69  N.  H.  628.  44  AU.  96). 
but  whether  he  knew  he  was  liable  to  re- 
ceive a  substantial  Injury  because  of  the  un- 
usual condition,  if  It  was  permitted  to  con- 
tinue (Shaw  V.  Railway,  7S  N.  H.  65,  58  Atl. 
1073;  Murphy  v.  Railway,  78  N.  H.  18,  68 
AtL  835). 

To  apply  that  test  to  the  facts  in  this 
case,  It  will  be  necessary  to  inquire  whether 
there  Is  any  evidence  from  which  It  can  be 
found  that  the  plaintiff  did  not  know  that 
the  unusual  height  of  the  pile  of  edgings 
Increased  the  risk  of  his  being  Injured  by 
the  saw.  The  only  evidence  on  that  issue  Is 
the  fact  that  he  asked  the  defendant  to  re- 
move the  edgings  because  be  was  afraid  they 
would  fall  on  the  bench  and  on  the  saw. 
The  question  whether  he  appreciated  the  risk 
of  his  Injury  therefore  resolves  itself  Into 
one  of  what  he  feared  when  he  asked  the 
defendant  to  remove  the  edgings:  Was  It 
the  pile  of  edgings,  or  the  saw?  It  is  clear 
that  he  feared  the  saw,  for  he  must  have 
known  that  he  had  nothing  to  fear  from  the 
edgings,  even  if  they  fell  on  the  bench  while 
he  was  working  at  the  saw;  but  he  knew 
that  if  one  fell  upon  the  saw,  or  If  his  hands 
were  brought  In  contact  with  the  saw  In  any 
other  way,  he  would  be  Injured.  So,  al- 
though he  may  not  have  known  that.  If  the 
end  of  an  edging  caught  against  the  rough 
face  of  the  pile,  his  hands  would  be  brought 
in  contact  with  the  saw,  he  knew  the  saw 
would  cut  Ills  hands  if  they  came  in  contact 
with  it,  whether  the  cause  of  their  coming 
In  contact  with  It  was  an  edging  falling  from 
the  pile,  or  the  end  of  one  he  was  trying  to 
throw  upon  the  pile  striking  Its  rough  face. 
He  also  knew  that  the  height  of  the  pile 
of  edgings  increased  the  chances  of  some- 
thing of  this  kind  happening.  So  it  cannot 
be  found  that  the  cause  of  the  Injury  was 
a  danger  peculiar  to  the  service,  of  which 
the  defendant  did,  and  the  plaintiff  did  not. 
know;  for  there  is  nothing  to  show  that  the 
defendant  either  knew  or  ought  to  have 
known  anything  more  in  respect  to  the  dan- 
gers incident  to  doing  the  work  than  the 
plaintiff  did,  or  that  the  plaintiff  did  not 
know  that  the  height  of  the  pile  of  edgings 
Increased  the  liability  of  something  happen- 
ing which  would  bring  his  hands  in  contact 
with  the  saw,  even  If  he  did  not  know  just 
what  that  something  might  be.  In  other 
words,  although  the  plaintiff  did  not  antici- 


pate being  Injured  in  Qie  precise  way  the  ac- 
ddoAt  happened,  there  is  nothing  to  show  he 
did  not  know  that  his  hands  would  be  cat 
if  they  oame  in  contact  with  the  saw,  and 
that  the  unusual  height  of  the  pile  of  edgings 
increased  the  risk  of  something  occurring 
that  would  bring  his  hands  in  contact  with 
the  saw. 

Exception  sustained.    Judgment  for  tbs 
defendant    All  concurred. 
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HOLBROOK  V.  HOLBROOK  et  aL 

(Supreme  Court  of  New  Hampshire.    Cheshire. 
Ifardi  5.  1907!) 

1.  Trusts— ExitotrnoR  by  Tbubtk»— Distinc- 
tion Between  Capitai.  and  Income. 

A  will  provided  that  certain  shares  of  bank 
stock  should  be  held  in  trust,  and  that  the  in- 
come should  be  paid  to  testatrix's  nephew  dur- 
ing life.  Upon  the  termination  of  the  life  es- 
tate the  property  was  to  pass  to  remainder- 
men. Five  years  after  testatrix's  death  the 
directors  of  the  bank  declared  a  special  divi- 
dend of  1(X)  per  cent,  and  the  stockholders 
voted  to  double  its  capital  stock,  KlvinR  the 
stockholders  the  privilege  of  snbscribmg  for  the 
new  stock  at  par  and  of  paying  for  the  same 
with  the  special  dividend.  The  transaction  con- 
stituted a  distribution  of  surplus  earnings,  a 
part  at  which  accumulated  after  the  trust  was 
created.  Held,  that  the  trustee  should  make 
sudi  a  division  of  the  stocks  or  their  proceeds 
as  would  give  the  life  tenant  such  part  as  was 
equivalent  to  his  interest  In  the  surplus  earnings 
that  accrued  subsequent  to  the  creation  of  the 
trust,  and  that  the  balance  should  be  added  to 
the  corpus. 

2.  Sahz. 

The  trustee  also  held  under  the  same  trust 
shares  in  a  bank  which  increased  its  capital 
stock  one-half  and  gave  Its  stockholders  the 
right  to  subscribe,  at  $300  a  share,  for  one  share 
of  new  stock  for  every  two  shares  of  the  old 
owned  by  them.  Surplus  earnings  to  an  amount 
greater  than  the  v«lne  of  all  the  rights  had  ac- 
cumulated since  the  creation  of  the  trust.  Beld, 
that  the  right  to  subscribe  should  be  consid- 
ered a  distribution  of  Income  unless  some  part 
of  the  value  of  such  right  was  doe  to  surplus 
earnings  that  accrued  prior  to  the  creation  of 
the  trust  or  to  natural  growth  and  increase 
in  the  value  of  the  corporate  plant  and  business. 

Transferred  from  Superior  Court,  Cheshire 
County ;  Peaslee,  Judge. 

Bill  by  William  P.  Holdbrook,  trustee  un- 
der the  will  of  Susan  J.  Holbrook,  praying 
for  instructions  as  to  the  execution  of  the 
trust  Case  transferred  from  the  trial  term. 
Case  discharged. 

John  B.  Allen  and  Edward  F.  Gate,  for  life 
tenant  Charles  H.  Hersey,  for  remainder- 
men. 

BINGHAM,  J.  The  petitioner  is  the  trus- 
tee under  a  will  and  asks  to  be  Instructed  as 
to  the  disposition  to  be  made  of  certain  trust 
funds.  By  the  fifteenth  clause  of  the  will 
the  testatrix  provided  that  46  shares  of  the 
capital  stock  of  the  Keeue  >i'atioual  Bank 
and  30  shares  of  the  Park  National  Bank 
should  be  held  in  trust  and  that  the  trus- 
tee should  pay  the  Income  thereof  as  It  be- 
came due  to  the  testatrix's  nephew  during 
his  life.    The  trustee  was  notto^^^Msc^f 
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any  of  th»  atecfts  eompriBliig  tbe  tnut  fond, 
nor  make  any  new  InTeetment  from  the  ino- 
eeeda  of  stock  sold,  wltbont  the  written  con- 
sent of  tbe  life  tenant.  It  waa  farther  pro- 
vided that  In  caae  any  of  the  atocka  were 
dlqmaed  of  before  the  decease  of  the  testa- 
trix an  amount  equal  to  the  proceeds  should 
be  Invested  by  the  trustee,  with  tbe  written 
consent  of  tbe  life  tenant,  and  placed  with 
Hie  remainder  of  the  ortginal  trust  fund. 
Upon  the  termination  of  tbe  life  estate  there 
was  a  provision  disposing  of  the  property 
to  remaindermen.  The  testatrix  died  in  1900. 
February  14, 1905,  the  directors  of  tbe  Keene 
National  Bank  declared  a  q;>eclal  dividend  ot 
100  per  cent,  and  on  tbe  same  day  Its  stock- 
holders voted  to  double  its  capital  stock,  ^v- 
Ing  tbe  stockholders  tbe  prlvll^e  of  subscrib- 
ing for  tbe  new  stock  at  par  and  of  paying 
fOr  tbe  same  with  tbe  special  dividend.  It 
was  tbe  purpose  of  the  bank  to  increase  its 
fixed  capital  and  thus  enable  it  to  make  larg- 
er loans.  All  tbe  stockholders,  including  tbe 
trustee,  took  tbe  new  stock.  It  waa  found 
that  the  above  transaction  constituted  a  dis- 
tribution of  the  surplus  earnings  of  the  bank, 
a  part  of  which  accumulated  after  tbe  trust 
was  created. 

The  remaindermen  contend  that  the  trans- 
action was  In  substance  a  stock  dividend, 
and  that,  notwithstanding  the  foregoing  find- 
ing, tbe  new  stock  Is  capital,  and  not  Income ; 
also,  that  tbe  testatrix's  will  discloses  that 
■be  Intended  tbe  life  tenant  should  receive 
as  iDcome  only  such  earnings  as  were  de- 
daied  as  ordinary  dividends.  But  we  are 
of  tbe  opinion  that  their  coitentlon  cannot 
be  supported.  The  votes  of  tbe  corporation 
left  tbe  stockholders  at  liberty  to  take  and 
retain  tbe  cash  dividend,  or  to  take  tbe  new 
stock  and  treat  the  dividend  as  payment  for 
It;  and,  where  such  Is  tbe  case,  it  cannot 
be  said  to  be  a  stock  dividend,  either  in  form 
or  effect  Davis  v.  Jackson,  102  Masa  68, 
«D,  25  N.  B.  21,  23  Am.  Bt  BepL  801.  Tbe  tes- 
tatrix made  no  dlstlnctimi  in  her  will  be- 
tween ordinary  and  extraordinary  dividends 
In  tbe  distribution  of  tbe  income.  Whatever 
was  taicome  ot  tbe  trust  fond  she  declared 
■bould  be  paid  by  the  trustee  to  her  nepbew 
daring  kla  life,  without  regard  to  the  form 
In  which  it  was  distributed.  Nothing  was 
said  showing  that  she  intended  that  any  of 
It  should  go  to  tbe  remaindermen.  As  the 
dllvldend  that  was  declared  was  a  cash  divi- 
dend and  issued  out  of  surplus  earnings,  tbe 
material  question  Is:  What  constituted  tbe 
trust  fund,  the  earnings  of  which,  upon  a 
distribution  to  stockholders,  belonged  to  tbe 
Ufe  tenant  as  income? 

In  Lord  V.  Brooks,  52  N.  H.  72,  this  was 
the  very  question  before  the  court;  and  it 
was  held  that  the  surplus  earnings  of  a 
corporation  that  were  not  divided  at  the  date 
of  the  trust  deed  belonged  to  tbe  corpus  of 
tbe  trust  os  a  part  of  the  capital  of  the  trust 
fund,  and  that  dividends  declared  out  of 
surplus  earnings  that  bad  accrued  since  the 


date  of  tbe  trust  deed  were  Income  for  tbe 
life  tenant  This  result  was  reached  by  coa- 
Btrulng  the  trust  deed  and  ascertaining  the 
intention  of  the  creator  of  the  tnut  Tbe 
oonstmctlon  placed  upon  tbe  deed  Is  that 
case  applies  with  equal  force  to  tbe  ptovi- 
slons  of  the  will  here  under  consideration. 
Moreover,  the  will  furnishes  additional  evi- 
dence leading  to  the  same  conclusion,  for  it 
provides,  in  case  of  a  sale  of  any  of  tbe 
stocks  before  the  testatrix's  decease,  that  an 
amount  equal  to  the  "proceeds  from  said 
stocks"  shall  be  Invested  "and  placed  with 
the  remainder  of  tbe  original  trust  fund." 
This  provision  clearly  Indicates  that  the  tes- 
tatrix intended  that  profits  representing  earn- 
ings made  prior  to  tbe  creation  of  the  trust 
should  be  added  to  and  form  a  part  of  tbe 
corpus  of  tbe  trust  While  it  is  found  that 
the  bank's  action  constituted  "a  distribution 
of  tbe  surplus  earnings  of  the  bank,  a  part 
of  which  accumulated  after  the  trust  went 
bito  effect"  tt  Is  not  found  what  that  part 
is.  Upon  a  further  hearing  this  fact  may 
be  ascertained.  Tbe  trustee  should  then  be 
directed  to  make  such  a  division  of  tbe 
stocks  or  their  proceeds  as  will  give  the  life 
tenant  such  part  of  tbe  stoclcs  or  proceeds 
as  Is  equivalent  to  his  Interest  in  the  surplus 
earnings  that  accrued  subsequent  to  the  crea- 
tion of  the  trust  The  balance  should  be  add- 
ed to  the  corpus.  Lord  v.  Brooka,  sapra; 
Peirce  v.  Burroughs,  58  N.  H.  802,  303. 

We  are  also  of  tbe  opinion  that  if  the  ac- 
tion on  the  part  of  the  bank  waa  a  decl.ira- 
tlon  of  a  stock,  and  not  of  a  cash  dividend, 
our  conclusion  would  not  be  different  In  view 
of  the  finding  that  a  part  of  tbe  dividend 
came  out  of  surplus  earnings  which  accumu- 
lated after  the  trust  went  into  effect  As 
we  have  seen,  tbe  method  pursued  by  this 
court  m  determining  whether  a  given  divi- 
dend is  capital  or  Income,  there  being  no 
express  provision  as  to  tlie  matt«  in  tbe 
trust  Instrument  Is  to  Inquire  into  tbe  actual 
nature  and  source  of  tbe  dividend.  If  It  to 
found  to  represent  surplus  earnings  of  tbe 
business  that  have  accrued  since  the  crea- 
tion of  the  trust  it  is  to  be  regarded  as  in- 
come, and  as  belonging  to  tbe  life  tenant 
If  It  Is  found  to  represent  earnings  tuat  ac- 
crued prior  to  tbe  creation  of  tbe  trust  It  to 
capital,  and  belongs  to  the  corpus  of  tbe 
trust  Lord  v.  Brooks,  supra.  And  if  It^ 
found,  in  whole  or  in  part  to  represent  tbe 
natural  growth  and  increase  In  the  value  of 
the  corporate  plant  and  business,  whether 
that  growth  and  increase  took  place  before 
or  after  tbe  trust  was  created,  it  is  also  to 
that  extent  capital.  Jones  v.  Railroad,  67  N. 
U.  234,  241,  80  Atl.  014,  68  Am.  St  Rep.  860; 
Van  Blarcom  v.  Dager,  81  N.  J.  Eq.  788,  794; 
HIte'B  Devisees  v.  Hue's  Executor,  93  Ely. 
267,  267,  20  S.  W.  778,  19  L.  R.  A.  173,  40 
Am.  St  R^.  189.  As  the  court  in  making  tbe 
Inquiry  concerns  itself  with  the  substance  of 
tbe  transaction,  and  not  tbe  form  In  which 
the  corporation  has  seen  fit  to  clothe  1^  the 
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tact  tbat  a  dlTldend  Is  dlstxibated  In  caab 
or  stock  Is  of  little.  If  of  any,  Importance  In 
determining  wbetber  it  is  capital  or  Income. 
Tlie  inquiry  Is  largely  one  of  fact,  and  the 
dividend  is  capital  or  Incoine  as  the  fact 
discloses  into  whlcli  of  tbe  aboTe-ennmerated 
classes  It  falls:  Tbis  is  tbe  logic  of  tbe  de- 
cision In  Lord  w.  Brooks,  and  is  support- 
ed by  tbe  great  weight  «f  authority  In  this 
country.  McLootb  v.  Hunt,  164  N.  T.  179, 
48  N.  B.  K48,  39  L.  R.  A.  230;  Ashburst 
T.  Field's  Adm'r,  26  N.  J.  Eq.  1 ;  Earp's  Ap- 
peal, 28  Pa.  368;  Smith's  Estate,  140  Pa.  344, 
21  Ati.  438,  28  Am.  St  Rep.  237 ;  Thomas  v. 
Gregg,  78  Md.  64S,  28  AtL  565,  44  Am.  St 
Rep.  310;  Hlte's  Devisees  v.  Htte's  Execu- 
tor, 93  Ky.  257,  264,  20  8.  W.  778,  19  Ll  R. 
A.  173,  40  Am.  St  Rep.  189;  Prltchitt  ▼. 
Trust  Co.,  96  Tenn.  472,  36  S.  W.  1064,  S3  L. 
R.  A.  856.  If  the  decision  in  Quinn  v.  Madi- 
gan,  65  N.  H.  8,  17  Atl.  976,  so  far  as  it  re- 
lates to  this  question,  cannot  be  supported  on 
other  grounds  than  those  suggested  in  the 
opinion,  it  is  in  conflict  with  Lord  v.  Brooks 
and  with  tbe  decision  in  tbis  case,  and  Is 
overruled. 

In  1903  tbe  Park  National  Bank  increased 
its  capital  stock  one-half,  and  gave  its  stock- 
holders the  right  to  subscribe,  at  $300  a 
share,  for  one  share  of  new  stock  for  every 
two  shares  of  the  old  owned  by  them.  Tbe 
right  to  subscribe  for  a  share  of  the  new 
stock  was  worth  upwards  of  $100,  and  sur- 
plus earnings  to  an  amount  greater  than  tbe 
value  of  all  tbe  rights  had  accumulated  since 
tbe  creation  of  the  trust  and  before  1903. 
Tlie  trustee  subscribed  for  the  15  shares  of  new 
stodC  to  wlilch  tbe  trust  was  entitled,  took  the 
certificate  In  his  name  as  trustee,  and  borrow- 
ed tbe  money  to  imy  for  tbe  stock  on  a  note 
signed  by  him  as  trustee.  Three  tliousand 
dollars  has  been  paid  on  the  note  oat  of  tbe 
Income  belonging  to  the  life  tenant.  Tbis  won 
done  with  tbe  consent  of  the  life  tenant  Tbe 
remaindermen  contend  that  the  rights  to  tbe 
new  stock  are  capital  and  belong  to  tbe  cor- 
pus. It  bas  been  held  In  this  state  tliat,  in 
the  absence  of  evidence  showing  tbe  fact 
there  is  a  presumption  tbat  tbe  right  to  take 
new  stock,  if  of  value,  is  capital,  and  be- 
longs to  the  corpus  (Pelrce  v.  Burroughs,  58 
N.  H.  .302 ;  Law  v.  Alley,  67  N.  H.  93,  29  AU. 
636 ;  Walker  v.  Walker.  68  N.  H.  407,  89  AtL 
432) ;  also,  tliat  there  is  a  presumption  that 
dividends  made  payable  in  cash  are  income 
(Walker  v.  Walker,  supra);  and  tbat  stock 
dlvidoids  are  presumptively  capital  (Law  r. 
Alley,  supra).  Whether  there  is  any  reason 
for  invoking  a  presumption  in  any  of  these 
cases,  other  than  one  of  convenience,  we  need 
not  Inquire;  for,  if  there  is  a  presumption 
tbat  tbe  right  to  take  new  stock  is  capital, 
and  belongs  to  tbe  corpus,  it  is  of  no  conse- 
quence in  tbis  case,  since  it  is  found  tbat  tbe 
rights  in  question  represent  surplus  earn- 
ings tbat  have  accrued  since  the  trust  arose. 
By  reason  of  tbis  finding  it  would  seem  that 
the  presumptloo  was  not  only  of  no  conse- 


quence in  this  case,  bat  tbat  tbe  value  of 
tbe  rights  was  not  dne  to  surplus  earnings 
that  accrued  prior  to  1900.  or  to  actual 
growth  and  Increase  in  tbe  value  of  tbe  cor- 
porate plant  and  business.  If  this  inter- 
pretation of  tbe  case  is  correct,  it  is  difflcuSt 
to  see  wliy  tbe  giving  of  tbe  rights  to  stock- 
holders should  not  be  considered  a  distribu- 
tion of  Income,  tbe  same  as  tbe  giving  of 
stodc  is  in  the  case  of  a  stock  dividend,  pro- 
vided It  is  shown  tbat  tbe  rights  represent 
net  earnings  that  have  accrued  during  tbe 
term  of  the  life  tenant  And,  when  the  dis- 
tribution is  in  tbe  form  of  stock  rights,  tbe 
argument  that  it  may  be  difficult  to  ascertain 
whether  th^  in  fact  represent  Income  or 
capital  Is  of  no  greater  weight  tlian  when  tbe 
distribution  is  in  tbe  form  of  a  stock  divi- 
dend. The  object  of  tbe  inquiry  in  each  case 
is  to  do  Justice  by  the  parties  and  eCectuate 
tbe  Intention  of  tbe  creator  of  the  trust  If 
this  interpretation  of  tbe  case  is  incorrect 
and  upon  a  further  hearing  it  should  be 
made  to  appear  that  some  part  of  tbe  value 
of  tbe  rights  was  due  to  surplus  earnings 
tbat  accrued  prior  to  the  creation  of  tbe 
tiust,  or  to  natural  growth  and  increase  in 
the  value  of  tbe  corporate  plant  and  business, 
then  tlie  trustee  should  be  directed  to  make 
such  disposition  of  tbe  stocks  or  their  pro- 
ceeds as  will  repay  the  life  tenant  for  tbe 
sums  advanced  by  talm  in  purchasing  tbe 
stock  and  such  farther  sums  as  any  valne 
In  the  rights  is  due  to  surplus  earnings  that 
accrued  between  1900  and  1903,  and  tbe  bal- 
ance should  be  held  by  him  as  a  part  of  tbe 
corpus;  otherwise,  tbe  trustee  sliould  be  di- 
rected to  deliver  tbe  stock  to  tbe  life  tenant 
upon  payment  of  tbe  balance  due  on  tbe  note. 
We  are  aware  tbat  tbe  conclusion  reached 
on  tbis  branch  of  the  case  is  not  in  accord 
with  the  decisions  in  many  Jurisdictions.  At- 
kins V.  Albree^  12  Allen  (Mass.)  359;  Greene 
V.  Smith,  17  R.  I.  28,  19  Aa  1061 ;  Brlnl^  v. 
Grou,  50  Conn.  66,  47  Am.  Rep.  618;  In  re 
Kemocban,  104  N.  Y.  618,  630,  11  N.  E.  148; 
Smith's  Estate,  140  Pa.  844,  21  AU.  438,  23 
Am.  St  Rep.  237;  Hlte's  Devisees  v.  Hlte's 
Executor,  93  Ey.  257,  267,  20  a  W.  778.  19 
L.  R.  A.  178,  40  Am.  St  Rep.  189;  2  Oook, 
Corp.  (2d  Ed.)  559.  But  the  principle  in- 
volved in  tbe  equitable  doctrine  of  looking 
at  tbe  substance  rather  than  tbe  form  of  tbe 
transaction  is  of  general  application,  and  log- 
ically inclades  within  its  scope  tbe  ascertain, 
ment  of  tbe  rights  of  life  tenant  and  remain- 
dermen in  corporate  distributions  when  made 
in  tbe  form  of  stock  rights,  as  when  made  in 
cash  or  stock.  In  Pennsylvania  the  courts 
have  applied  tbe  equitable  doctrine  in  de- 
termining the  rights  of  life  tenants  and  re- 
maindermen in  cash  and  stock  dlvidoids,  but 
it  would  seem  tbat  they  have  failed  to  apply 
It  In  Its  Integrity  where  subscription  rights 
were  involved.  Tbe  decision  in  Blddle's  Ap- 
peal, 99  Pa.  278,  however,  may  be  in  harmony 
with  tbe  decision  In  tble  case ;  for,  although 
the  subscription  rights  there  In,  co^trpveny 
Digitized  by  VjOOsT'^ 
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were  of  value  and  represented  enrplus  earn- 
ings. It  was  not  shown  that  any  of  those 
earnings  accmed  between  the  date  of  the 
death  of  the  testatrix  and  the  granting  of  the 
subscription  rights.  In  Moss'  Appeal,  83  Pa. 
St.  268,  the  same  finding  was  wanting,  but 
the  reasons  advanced  for  holding  the  rights 
to  be  capital,  and  not  Income,  were  such  as 
one  would  expect  to  find  In  Jurisdictions 
where  the  courts  look  to  the  form,  and  not 
the  substance,  of  the  action  of  the  corpora- 
tion. The  Justice  who  delivered  the  opinion 
In  that  case  seemed  to  thlnlc  that  the  deci- 
sion In  Earp'a  Appeal,  supra,  proceeded  upon 
the  ground  that  the  corporation  recognized 
the  transaction  (the  Issuing  of  a  stoc^  divi- 
dend) as  a  "distribution  of  profits,"  and  that 
that  was  the  crucial  distinction  between  that 
case  and  the  one  be  was  considering.  But 
this  Is  the  argument  of  courts  In  Jurisdic- 
tions that  look  to  the  form,  and  not  the  sub- 
stance, of  the  act  of  the  corporation.  In 
WUtbank's  Appeal,  84  Pa.  256,  8  Am.  Rep. 
585,  It  was  held  that  the  value  of  the  rights 
was  Income.  This  decision  proceeded  upon 
the  ground  that.  If  the  value  of  the  rights  rep- 
resented profits  that  accrued  after  the  trust 
arose,  the  Issuing  of  the  rights  was  In  sub- 
stance a  distribution  of  profits;  and  that, 
as  the  value  of  the  old  stock  at  the  time 
the  trust  came  Into  existence  was  not  dimin- 
ished by  the  Issuing  of  the  new  stock,  the 
rights  necessarily  represented  profits,  and 
were  Income.  But  It  seems  to  us  that  this 
decision  overlooks  one  Important  feature,  and 
that  Is  that,  while  the  rights  may  represent 
profits  since  the  trust  arose,  those  profits  are 
not  necessarily  surplus  earnings,  but  may  to 
some  extent  represent  the  natural  growth 
and  Increase  of  the  corporate  plant,  in  which 
case,  as  we  have  seen,  they  would  to  tliat  ex- 
tent be  principal,  and  not  income. 
Case  discharged.    All  concurred. 


O*  N.  Hi  160) 
KIDD  et  at  V.  NEW  HAMPSHIRE  TRAC- 
TION CO.  et  al. 

(Supreme  (Tourt  of  New  HampaUre.    Rocking^ 
liam.    March  5,  1907.) 

1.  COKPOBATIOnS  —  DiBECTOBS  —  Qttaufioa- 
TioNS  —  Relation   to   Anotheb   Cobpoba- 

TIOK. 

A  contract  dated  December  28th  provided 
for  the  sale  by  a  constmction  company  of  securi- 
tiea,  etc.,  to  a  trust  company  for  cash,  deben- 
tures, stock,  etc.,  and  that  the  trust  company 
sliould  furnish  funds  to  complete  work  to  be 
done  in  the  construction  company's  name,  and 
control  that  company  for  that  purpose.  Officers 
of  the  construction  company  were  to  be  selected 
by  the  trust  company.  The  contract  should  not 
bind  the  trust  company  until  the  other  com- 
pany's property  was  examined,  and  the  report 
found  satisfactory.  Plaintiffs  were  preferred 
stockholders  in  the  construction  company  with- 
out votluK  power,  L.  boldine  all  the  common 
stock.  December  31st  the  directors  of  the  con- 
struction company,  Li.  l>eing  one  of  them,  au- 
thorized officers  to  execute  the  contract,  and 
immediately  thereafter  three  of  the  five  direct- 
ors resigned,  and  were  succeeded  by  nominees 
of  the  trust  company.    January  3d  the  trust 


company  wrote  Lb,  president  of  the  construc- 
tion company,  that  the  examination  of  the 
property  was  satisfactory,  and  that  the  trust 
company  would  accept  the  contract  if  the  con- 
struction company  would  pay  certain  construc- 
tion expenses,  and  L.  as  president  wrote  the 
trust  company  that  day  that  the  company  would 
do  so.  Plaintiffs  sued  the  trust  company  for 
an  accounting  for  the  assets  received,  alleging 
actual  and  constructive  fraud  In  the  contract. 
Held,  that  the  fact  tliat  the  construction  com- 
pany's new  directors  were  selected  by  the  trust 
company  did  not  as  a  matter  of  law  disqualify 
them  to  act  as  directors  upon  matters  pending 
between  the  company  between  their  election  ana 
the  acceptance  of  the  contract,  even  if  they 
would  be  so  disqualified  afterwards,  the.  pre- 
sumption being  that  they  would  act  as  directors 
in  good  faith  and  according  to  law,  and  that 
presumption  was  not  weakened  by  the  fact  that 
they  were  lawyers. 

TBd.  Note. — For  cases  In  point,  see  CJent  Dig. 
vol.  12,  Corporations,  ji  1364.] 

2.  Same— By-IiAws— PowEBS  of  Dibectobs. 

The  construction  company's  by-laws  prt>- 
Tiding  that  the  affairs  of  the  corporation  should 
be  managed  by  the  directors  who  might  exercise 
all  such  powers  as  were  not  by  law  required  to 
be  otherwise  exercised,  subject  to  the  control 
of  the  common  stockholders,  but  that  no  action 
of  the  common  stockholders  would  Invalidate 
any  prior  act  of  the  directors,  are  In  harmony 
with  the  law  as  to  tiM  power  of  directors. 

[Ed.  Note. — For  cases  in  noint.  see  Cent.  Dig. 
vol.  12.  Corporations,  §j|  1274r-1291.] 

3.  Same— Sale  of  Assets. 

The  construction  company's  certificate  of 
incori>oration  recited  that  it  was  organized  to 
construct  railroads,  etc.,  to  hold,  sell,  or  other- 
wise dispose  of  stocks,  bonds,  etc.,  of  corpora- 
tions and  to  cause  the  legal  estate  and  interest 
in  any  property  acquired  to  be  vested  in  the 
name  of  any  company  to  be  formed,  and  either 
upon  trust  for  or  as  agents  or  nominees  of  the 
comoration,  or  upon  any  other  terms  considered 
by  the  directors  for  the  benefit  of  the  corpora- 
tion, and  to  carry  ont  the  objects  as  principals 
dr  agents  or  for  the  joint  account  of  the  cor- 
poration, and  any  company,  etc.  Held,  tliat 
their  powers  were  sufficiently  comprehensive  to 
Include  the  making  of  the  contract  involved. 

4.  Same  —  Officers  Appointed  to  Execute 

CONTBACT— AGEWC*. 

The  officers  appointed  by  the  directors  to 
execute  the  contract  became  agents  of  the  cor- 
poration, and  not  agents  of  the  directors. 

fEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  12,  Corporations,  Si  1585-1601.1 

6.  Sake— DiBEOTOBS. 

The  omission  of  the  directors  to  take  steps 
to  reconsider  the  voting  of  authority  to  make 
the  contract  did  not  tend  to  prove  bad  faith  on 
their  part,  or  control  of  them  by  the  trust 
company. 

6.  Same— Charok  ih  Dibeotob»— Effect. 

A  change  in  directors  did  not  as  a.  matter 
of  law  abrogate  the  authority  and  direction  to 
the  officers  to  execute  the  contract. 

7.  Same— Conteact— Sufficienct  of  Execu- 
tion. 

Execution  of  the  contract  by  the  offioen 
bound  the  construction  company  and  rendered 
any  other  acceptance  unnecessary. 

TEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  12,  Corporations,  SJI  1706-1805.] 

5.  Appeai — Questions  Reviewabuc. 

Though  the  contract  was  delivered  January 
3d,  at  the  same  time  the  letters  between  L.  and 
the  trust  company  were  exchanged,  whether 
they  form  a  single,  indivisible  contract  is  a 
question  of  law,  depending  upon  the  intention 
of  the  parties,  the  decision  of  wliich  is  review- 
able in  the  Supreme  Couri|,zed  by  VjOOQ  IC 
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9.  Ck>iiTBAOts— Sepasaik    Aobkejcent— Ihdi- 

VISIBIUTT. 

The  contract  dated  December  28th,  and 
that  formed  by  the  letters  ezchansed  January 
3d,  do  not  constitate  a  Bingle,  indlrlBible  con- 
tract, bnt  two  separate  agreements. 

10.  Appsai.  —  iBsmcs  Dktebmired  m  Lowbb 

COUBT. 

Where  the  trial  conrt  has  decreed  for 
plaintiffs  on  the  theory  of  constmctive  fraud, 
and  has  not  passed  upon  the  issue  of  intentional 
fraud,  the  Supreme  Court  on  reversing  the 
decree  will  not  determine  the  question  of  Inten- 
tional fraud,  but  will  leave  it  for  the  superior 
conrt  to  decide. 

11.  Tbial  — Monon  to  Dismiss  Bill— Tnot 
roB  Makikq. 

Defendant's  motion  to  dismiss  the  bill  for 
want  of  sufficient  evidence  to  support  it  should 
have  been  made  at  the  close  of  plaintiff's  evi- 
dMice,  and  before  the  issues  were  submitted  nit- 
on their  merits. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  48.  Trial.  {«  370,  897.1 

12L  APi'SAiy—RKViKW— Basis  pob  Decbek. 

The  trial  conrt  having  stated  the  facts 
foand  upon  which  the  decree  was  based,  and  it 
appearing  therefrom  that  the  question  of  fraud 
in  fact  which  was  tried  and  submitted  has  not 
been  decided,  on  appeal  the  Supreme  Court  will 
determine  the  qnesticHi  whether  the  facts  stated 
authorized  the  decree,  being  unable  to  assume 
from  the  Een«ral  decree  that  facts  sufficient  to 
anthorise  it  were  found,  since  the  contrary  ap- 
pears. 

18.  CoTtPOBATions— CoioiON    Btockeoldebs— 
Tbust  Reultior  to  Pbefebbed  Stocehold- 

KBS. 

The  common  stockholders  having  entire 
control  of  the  corporation,  the  relation  of  trust 
between  them  and  the  preferred  stockholders 
more  clearly  appears  than  in  relation  of  ma- 
jority to  minority  stockholders. 
14.  Evidence— Value  of  Pbopebtt. 

If  required  to  account,  a  trust  company 
being  chargeable  with  the  value  of  the  property 
when  taken,  subsequent  developments  would  be 
evidence,  but  not  the  only  evidence  of  itt 
valne. 
16.  Bvidewcb—Oontbaots— Sealed    Ihstbit- 

insNTB— Altebation  bt  Wbitino  of  Lessee 

Deorei. 

All  stipulations  by  parol  anterior  to  or 
contemporaneous  with  a  written  agreement  are 
merged  in  the  writing,  which  is  conclusively 
presumed,  in  the  absence  of  fraud  or  mistaken 
to  contain  the  matter  as  to  which  the  minds  of 
the  parties  met  and  where  the  final  expression 
and  purpose  of  the  parties  is  by  a  writing  under 
seal,  all  other  matter  in  writing  is  parol  and 
merged  in  the  sealed  instrument,  which  cannot 
be  contradicted  or  altered  by  -  any  anterior  or 
oontemporaneons  writing  of  less  degree. 

TEd.  Note.— For  cases  in  point  see  Cent  Dig. 
voL  20,  Evidence,  gg  2030-2051.] 

Yonng,  J.,  dissenting. 

Transferred  from  Superior  Court,  Rocking- 
ham Connty;    Peaslee,  Judge. 

Bill  by  Charles  O.  Kidd  and  another 
against  tbe  New  Hampshire  Traction  Com- 
pany, tile  New  Tortc  Security  &  Trust  Com- 
pany, and  others.  The  bill  was  filed  by  two 
holders  of  preferred  stock  In  the  Massachu- 
setts Construction  Company,  Incorporated,  In 
behalf  of  themselves  and  all  other  stockhold- 
ers of  the  corporation,  alleging  in  part.  In 
substance,  that  as  a  result  of  fraud  all  tbe 
assets  of  the  corporation  have  passed  into  the 
possession  and  control  pf  tbe  New  York  Se- 
curity &  Trust  Company,  one  of  the  defend- 


ants, and  praying  for  an  acoonntlng  by  the 
latter  company.  There  was  a  trial  by  the 
court  A  general  decree  was  made  in  favor 
of  the  plaintlflB  against  the  trust  oomjMUiy, 
and  the  bill  was  dismissed  without  costs  as 
to  the  other  defraidants.  The  facts  and  rul- 
ings upon  which  the  decree  was  based,  to- 
gether with  the  defendants'  exceptions  there- 
to, were  transferred  from  the  superior  court 
Case  dlsdiarged. 

Roger  F.  Stuigis  and  Streeter  &  Hollls,  for 
plahitiffs.  William  B.  Homblower,  J.  Nor- 
rls  Miller,  and  Sargent,  Bemick  ft  Niles,  for 
defendant  New  York  Security  ft  Trust  Co. 
Storey,  Thomdike,  Palmer  &  Thayer,  Samuel 
W.  Emery,  and  Sargent,  Remidi  ft  NUes,  for 
defendant  Hampshire  Traction  Company. 
Bumham,  Brown,  Jones  ft  Warren,  for  de- 
fendants Massachusetts  Construction  Compa- 
ny, Incorporated,  and  Wallace  D.  LorelL. 

CHASB,  J.    Wallace  D.  Lovell,  a  promoter 

and  builder  of  street  railways,  doing  business 
In  the  name  of  incorporated  companies  whose 
stock  he  ovraed  and  whose  affairs  he  control- 
led, borrowed  money  of  the  plaintiffs  from 
time  to  time,  beginning  in  1897,  to  such  an 
extent  that  in  the  fall  of  1901  he  and  his  com- 
pany were  owing  the  plaintiff  Kidd  about 
$179,000,  and  the  plaintiff  Whltcomb  $65,000. 
In  October,  1901,  the  Massachusetts  Construc- 
tion Company,  Incorporated  (Connecticut 
Company)  was  formed  under  the  general 
laws  of  Connecticut,  and  took  the  assets  and 
assumed  the  liabilities  of  the  Massachusetts 
Construction  Company  (Massachusetts  (Com- 
pany), In  whose  name  lovell  had  previously 
conducted  the  business.  The  Connecticut 
Company's  capital  stock  is  $500,000,  of  which 
$250,000  is  preferred,  both  as  to  the  payment 
of  dividends  and  the  par  value  of  the  stodc 
upon  liquidation,  and  has  no  voting  power, 
that  being  wholly  k>dged  in  the  owners  of 
the  common  stock.  Lovell  Induced  the  plain- 
tiffs to  surrender  the  notes  and  collaterals 
which  th^  held  for  their  loans  and  to  take 
in  payment  preferred  stock  of  the  Connecticut 
Company,  Kidd  taking  1,790  shares  and  Whit- 
comb  050  shares.  The  plaintiffs  now  hold  this 
stock.  Lovell  borrowed  of  the  defendant  the 
New  York  Security  ft  Trust  Company  (Trust 
Company)  in  1900  and  1901  large  sums  of 
money  upon  notes  secured  by  pledges  of 
stocks  and  bonds  of  the  railway  corporations 
whose  roads  he  and  his  corporation  construct- 
ed. The  Trust  Company  also  purchased 
bonds  of  some  of  these  railway  corporations 
In  the  summer  of  1900.  By  a  contract,  dated 
November  12,  1901,  the  Massachusetts  Com- 
pany and  the  Connecticut  Company  sold  and 
conveyed  to  the  Trust  Company  all  their  in- 
terests In  large  blocks  of  the  stocks  and 
bonds  of  the  railway  corporations.  The  con- 
tract provided  that  the  Trust  Company  should 
organize,  or  cause  to  be  organized,  under  the 
laws  of  this  state,  a  holding  coriwratlon,  to 
which  the  stocks  and  bonds  received  by  the 
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Trnst  Coupany  under  tbe  contract,  with  cer- 
tain exceptions,  should  be  sold  upon  the 
terms  set  forth  In  the  contract,  and  that  the 
Maasachuaetta  Ck>mpany  and  the  Connecti- 
cut Company  should  be  paid  for  their  equity 
in  the  sto<^  and  bonds  so  sold  to  the  Trust 
Company,  by  portions  of  the  stock  and  bonds 
to  be  Issued  by  the  holding  corporation.  The 
Trust  Company  thereupon  caused  the  New 
Hampshire  Tractloh  Oompany  (Traction  Com- 
pany X  to  be  organized,  and  the  sale  was  made 
to  it  as  provided  In  the  contract 

Another  contract  under  seal,  dated  Decem- 
ber 28,  1901,  between  the  Construction  Com- 
panies, the  Trust  Con^tany,  and  Lovell,  was 
prepared,  by  which  the  Construction  Com- 
panies sold  and  conveyed  to  the  Trust  Oom- 
pany, and  the  Trust  Company  purchased  of 
the  Construction  Companies,  all  their  right, 
title,  and  interest  in  and  to  the  stock  and 
bonds  of  the  Traction  Company  received  un- 
der the  contract  of  November  12,  and  In  and 
to  certain  railway  stocks,  bonds,  and  claims, 
in  consideration  of  $639,168.76  In  cash  (to 
be  used  in  the  payment  of  the  debts  of  the 
Construction  and  Railway  Compcinles),  deben- 
ture bonds  of  the  Traction  Company  amount- 
ing to  $876,000,  a  certificate  of  the  Trust  Com- 
pany providing  that  2,876  shares  of  the  Trac- 
tion Company's  stock  should  be  delivered  to 
tlie  Connecticut  Company,  January  1,  1907, 
and  certain  covenants  of  the  Trust  Company. 
The  Construction  Companies  covenanted  that 
their  indebtedness  and  that  of  the  railway 
corporations  together  did  not  exceed  $639,- 
168.76,  and  pledged  the  debenture  bonds  and 
Interest  in  stock  received  by  them  under  the 
contract  to  secure  this  covenant  The  Trust 
Company  agreed  to  furnish  money  to  com- 
plete certain  railways,  and  to  cause  Lovell 
to  I>e  retained  In  and  about  the  construction 
of  the  same  for  the  term  of  two  years  at  an 
annual  salary  of  $6,000,  and  necessary  dis- 
bursements. The  Construction  Companies 
agreed  tlut  all  construction  might  be  done 
in  the  name  of  the  Connecticut  Company — 
the  Trust  Company  to  pay  all  bills  Incurred 
with  Its  consent  and  to  Indannlfy  the  Con- 
necticut Company  for  all  expenses,  costs,  and 
liabilities  arising  from  any  act  contract  or 
omission  of  that  company,  while  its  control 
was  in  the  Trust  Company  as  provided  In  the 
contract  The  Trust  Company  further  agreed 
to  sell  and  assign  to  the  Traction  Company 
the  stock  and  bonds  received  and  to  be  re- 
ceived by  It  under  the  contract  upon  certain 
terms.  The  contract  also  provided  for  the 
sulMtltution  of  i>er8ons  desired  by  the  Trust 
Company  for  the  officers  and  directors  of  the 
Oonstmctlon  Companies  then  In  office,  as  Is 
hereinafter  stated— the  officers  and  directors 
so  sultstltnted  to  have  the  right  to  make  sac' 
changes  In  the  by-laws  as  they  might  think 
desirable.  Lovell  was  to  famish  stock  to 
qualify  the  officers  and  directors  so  substi- 
tuted, and  was  to  deposit  with  parties  named 
certificates  for  all  the  common  stock  of  the 
Connecticut  Company,  Indorsed  In  blank,  u 
66A.-9 


security  for  the  faithful  performance  by  him 
and  the  Construction  Companies  of  all  the 
covenants,  terms,  and  conditions  of  the  con- 
tract By  the  twelfth  article  of  the  contract 
It  was  "expressly  understood  and  agreed  t&at 
in  BO  far  as  the  Trust  Company  is  concerned 
this  contract  shall  not  take  effect  until  the  ex- 
amination now  t>elng  made  by  tlie  representa- 
tives of  the  Trust  Con^any  of  the  properties, 
rights,  privileges,  and  franchises  of  the  vari- 
ous companies  shall  be  completed,  and  shall 
not  then  take  effect  unless  the  report  of  the 
engineers  and  accountants  making  such  ex- 
amination shall  be  entirely  satisfactory  to 
the  said  Trust  Company."  This  contract  was 
laid  before  the  directors  of  the  Connectlout 
Company  at  a  meeting  held  December  81. 
1901,  and  the  action  was  taken  which  appears 
later  in  this  opinion.  Immediately  follow- 
ing thlA  action,  three  of  the  five  directors  re- 
signed, and  Trust  Company  nominees  were 
elected  in  their  stead. 

January  3,  1902,  the  Trust  (Company  wrote 
Lovell,  as  president  of  the  Construction  C!om- 
panies,  as  follows:  "Referring  to  the  agree- 
ment of  December  28,  1901,  between  [naming 
the  parties],  we  beg  to  advise  you  that  the  «c- 
aminatlons  made  by  us  under  article  xU  of 
said  contract  have  been  completed;  that  the  ' 
results  of  said  examinations  are  satisfactory 
to  us;  and  that  we  are  prepared  to  accept 
said  contract  upon  the  express  understand- 
ing and  agreement  on  the  part  of  the  Massa- 
chusetts Construction  Company  and  the  Mass- 
achusetts Construction  Company,  Incorporat- 
ed that  they  will  furnish  and  pay  for  the 
work,  materials,  and  machinery  necessary  for 
the  entire  completion  of  the  high  tension  serv- 
ice on  all  of  the  roads  now  constituting  the 
New  Hampshire  Traction  Oompany,  including 
rotarles,  wiring,  etc,  and  that  there  shall  be 
no  claim  whatsoever  against  the  New  Hamp- 
shire Traction  Company  •  •  •  on  account 
of  the  completion  of  said  high  tension  serv- 
ice." To  this  the  Construction  Companies 
by  their  president  Lovell,  replied  In  their  cor- 
porate names  under  the  same  date  "that  the 
same  is  in  all  respects  entirely  satisfactory  to 
the  Massachusetts  Construction  Company  and 
the  Massachusetts  Construction  Company,  In- 
corporated, the  said  companies  agreeing  to 
furnish  and  pay  for  all  the  work,  materials, 
and  machinery  necessary  for  the  said  high 
tension  service."  There  was  no  other  accept- 
ance of  the  modified  contract  except  by  im- 
plication from  action  subsequently  taken  un- 
der It  The  sale  was  of  all  the  assets  of  the 
Connecticut  Company.  The  Trust  Company 
subsequently  sold  to  the  Traction  Oompany 
the  securities  mentioned  In  the  contract 
These  securities  represented  an  outlay  by  the 
Trust  Oompany  of  $1,247,163.75,  and  it  re- 
ceived therefor  from  the  Traction  Company 
its  bonds,  apparently  worth  at  that  time  $1,- 
958,946.47.  This  shows  a  profit  of  $711,781.72. 
and  the  Trust  Company  was  required  by  the 
court's  decree  to  account  to  the  plaintiffs  for  , 
this  sum.  so  far  as  necessary  to  aatlBiy  theli^ 
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claims  as  holders  (rf  preferred  stock  of  the 
Connecticut  Company.  It  was  also  found  that 
tbe  value  of  these  securities,  If  determined  by 
anl^sequent  developments,  was  never  as  much 
as  the  Trust  Company  paid  for  them. 

Tbe  Trust  Company's  title  to  the  securities 
In  question  depends  upon  this  contract  of  De- 
cember 28tb.  Tbe  company  says  It  acquired 
a  legal  and  absolute  title  to  these  securities 
by  virtue  of  this  contract,  and  its  subsequent 
acts  In  fulfilment  of  the  provisions  of  the 
contract  This  claim  must  be  sustained  if 
the  contract  was  duly  executed,  and  Is  not 
void  or  voidable  for  any  reason.  The  plain- 
tiffs, In  their  bill,  do  not  question  the  due 
execution  of  tbe  contract,  but  all^e  that  it 
Is  void  because  it  was  procured  from  the  Con- 
struction Companies  by  means  of  a  conspir- 
acy to  defraud  the  plaintiffs.  In  which  the 
Trust  Company  was  an  active  party.  "Briefly 
stated,  the  plaintiffs'  claim  as  alleged  In  their 
bill  is  that,  although  tbe  contract  was  ex- 
ecuted— signed,  sealed  and  delivered — ^by  the 
parties,  it  is  void  because  it  is  the  product 
of  conspiracy  and  fraud  participated  In  by 
tbe  Trust  Company.  The  defendants,  in  their 
answers,  deny  the  conspiracy  and  fraud,  and 
tbe  Issue  thus  raised  appears  to  have  been 
the  one  that  was  tried.  But  In  the  view 
which  the  superior  court  took  of  the  facts 
and  the  law  applicable  thereto,  it  was  deemed 
by  him  to  be  unnecessary  to  pass  upon  the 
Issue  of  intentional  fraud,  and  he  did  not  do 
so.  He  disposed  of  the  case  on  the  sole 
ground  that  the  contract  was  voidable  by 
the  plaintiffs  because  of  constructive  fraud, 
or  fraud  in  law.  He  made  the  following 
findings  and  ruling  with  reference  to  this 
matter :  "From  the  time  of  its  organization, 
the  Traction  Company  was  merely  an  agency 
controlled  by  the  Trust  Company.  The  same 
thing  has  been  true  of  the  Connecticut  Com- 
pany since  December  31,  1901,  at  least  Tbe 
so-called  contract  of  December  28th,  as  modi- 
fled  by  the  Trust  Company  January  3d,  If 
ever  agreed  to  by  the  Connecticut  Company, 
was  so  ratified  after  tbe  Connecticut  Company 
was  controlled  by  the  Trust  Company.  Tak- 
ing the  property  in  this  way,  the  Trust  Com- 
pany is  chargeable  as  trustee,  and  must  ac- 
count for  the  interest  of  the  nonassenting 
preferred  shareholders  of  the  Connecticut 
Company."  The  Trust  Company  excepted  to 
these  findings  of  fact,  because,  as  it  alleges, 
the  findings  are  not  Justified  by  the  evidence. 
It  also  excepted  to  the  ruling  of  law,  and 
moved  to  set  aside  the  decree  In  the  plain- 
tiffs' favor  because  of  errors  covered  by  these 
exceptions.  The  motion  wae  denied,  subject 
to  exception. 

As  tbe  court  did  not  pass  upon  the  ques- 
tion of  intentional  fraud.  It  must  be  regarded 
as  a  fact,  for  the  present  at  least,  that  the 
Trust  Company's  apparent  title  under  tbe 
contract  of  December  28th  is  not  jeopardized 
or  in  any  way  affected  by  such  fraud.  If  it 
Is  invalid,  it  must  be  wholly  because  of  con- 
structive fraud.    The  rullns  of  law  excepted 


to  seems  to  be  based  upon  the  idea  that  all 
the  contractual  provisions  set  forth  in  the 
'Instrument  of  December  28th  and  In  the  let- 
ters of  January  Sd,  together  constitute  a 
single,  indivisible  contract — the  so-called  con- 
tract of  December  2Sth,  as  modified  by  tbe 
Trust  Company,  January  3d — which  was  nev- 
er actually  agreed  to  by  the  Connecticut  Com- 
pany, but,  at  most  was  only  ratified  by  the 
company  by  acquiescence  and  compliance 
with  its  provisions  after  it  was  supposed  to 
be  In  effect  and  this  only  after  the  company 
was  controlled  by  the  Trust  Company.  The 
Trust  Company  says  the  contract  is  not  of 
this  single,  indivisible  character,  but  is  com- 
posed of  a  main  contract  evidenced  by  the 
instrument  dated  December  28th,  and  a  sup- 
plemental or  collateral  contract  evidenced  by 
the  letters.  While  It  says  that  both  con- 
tracts were  executed  by  the  Connecticut  Com- 
pany by  agents  thereto  duly  authorized,  and 
denies  that  such  execution  was  induced  by 
its  control  of  that  company,  it  further  says 
that  any  infirmity  that  may  exist  in  tbe  con- 
tract evidenced  by  the  letters,  whether  aris- 
ing from  want  of  Lovell's  authority  to  make 
the  contract  in  behalf  of  the  Connecticut 
Company  or  from  the  Trust  Company's  con- 
trol of  the  company  at  the  time,  cannot  in- 
validate the  main  contract 

It  must  t>e  borne  In  mind  that  the  control 
found  by  the  superior  court  has  existed  only 
since  December  31,  1901,  "at  least"  If  the 
quallfiylng  words  "at  least"  imply  that  the 
control  may  have  existed  from  an  earlier 
date,  they  certainly  do  not  Imply  that  it  did 
exist  earlier.  That  was  the  day  when  a  ma- 
jority of  the  directors  of  the  Connecticut 
Company  resigned,  and  Trust  Company  "nom- 
inees" were  elected  in  their  stead.  It  does  not 
appear  that  the  i>er8on8  so  elected  were  stock- 
holders or  officers  of  the  Trust  Company,  or 
had  any  connection  whatsoever  with  it  other 
than  being  its  nominees.  Nor  does  it  appear 
that  they  were  hostile  to  tbe  Connecticut 
Company,  or  had  personal  interests  adverse 
to  it  or  its  stockholders.  The  significance  of 
the  term  "nominees"  appears  from  a  con- 
sideration of  the  article  in  the  contract  of 
December  28th,  by  which  it  la  provided  tbat 
"tbe  present  officers  and  directors  of  the  Con- 
struction Companies  shall  resign,  and  there 
shall  be  elected  as  their  successors  such  per- 
sons as  the  Trust  Company  may  desire,  who 
Shall  remain  in  office,,  at  the  pleasure  of  the 
Trust  Company,  until  the  final  completion  and 
carrying  out  of  ail  the  matters  and  things 
provided  for  in  and  by  this  contract"  There 
is  nothing  in  this  provision  which  requires 
the  directors  elected  in  accordance  with  It  to 
disregard  or  wrongly  perform  the  duties 
which,  under  the  law,  they  would  owe  tbe 
Connecticut  Company  and  its  stockholders, 
as  directors.  If  the  contract  had  not  then 
been  executed  and  gone  into  effect,  as  seems 
to  l>e  admitted,  this  cliange  in  the  directors 
was  obviously  made  provisionally,  in  expec- 
tation tbat  it  would  t>eoome  tbe  contract  of 
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the  parties.  Another  finding  ot  tiie  superior 
court  Is  that  by  the  contract  of  December 
28th  the  control  of  the  Connecticut  Company 
was  turned  over  to  the  Trust  Company — evi- 
dently referring  In  part  to  the  same  provision 
of  the  contract  It  appears  from  theee  find- 
ings that  the  control  which  the  court  made 
use  of  In  applying  the  doctrine  of  construe- 
tire  fraud  to  the  case  resulted  from  the  con- 
tract The  contract  did  not  arise  from  the 
oontrol.  Until  the  contract  was  understood 
to  be  In  force,  there  was  no  controL  If  the 
contract  was  executed  December  31st>  the 
control  begun  on  that  day.  If  it  was  not  ex- 
ecuted until  January  3d,  the  control  would  not 
begin  until  that  date.  In  the  latter  event, 
the  directors  elected  December  31st  as  "Trust 
Company  nominees"  did  not  bold  their  posi- 
tions between  that  date  and  January  3d  tor 
the  purpose  of  carrying  the  provisions  of  the 
contract  Into  effect,  for  there  was  no  con- 
tract It  does  not  follow,  as  matter  of  law, 
from  the  sole  fact  that  they  were  "Trnst  Com- 
pany nominees" — such  persons  as  the  Trust 
Company  desired — ^tbat  during  this  interval 
of  time  they  were  disqualified  to  act  as  di- 
rectors upon  matters  pending  between  the 
Connecticut  Company  and  the  Trust  Com- 
pany, even  if  they  would  be  so  disqualified 
after  the  contract  was  executed  and  went  in- 
to effect.  The  presumption,  In  the  absence  of 
all  evidence  to  the  contrary.  Is  that  they 
would  act  In  the  office  of  director  in  good 
faith,  and  according  to  law.  This  presumption 
certainly  Is  not  weakened  by  the  fact  that  the 
"nominees"  were  lawyers,  and,  so  far  as  ap- 
pears, lawyers  in  good  standing  In  their  pro- 
fession. If  it  appeared  that  they  were  elect- 
ed for  the  purpose  of  controlling  the  Con- 
necticut Company's  discretion  or  will  in  the 
making  of  the  contract,  or  that  they  were  so 
far  controlled  by  the  Trust  Company  as  to 
be  subservient  to  its  will,  it  might  be  that 
the  law  would  r^ard  them  as  disqualified, 
even  to  the  extent  of  being  counted  as  direct- 
ors in  matters  pending  I)etween  the  two  cor- 
porations. But  nothing  of  this  Icind  appears 
in  the  record.  Furthermore,  it  does  not  ap- 
pear that  they  took  any  part  whatsoever  in 
negotiating '  for,  or  executing,  the  contract 
Recurring  to  the  record  of  the  meeting  of 
the  Connecticut  Company's  directors  held  De- 
cember 31st,  it  appears  that  the  directors 
present  at  the  meeting  were  Lovell,  the  pres- 
ident, of  the  corporation.  Pride,  and  Barter — 
a  majority  of  the  board  of  five  members.  It 
is  not  found  that  these  directors  or  either 
of  them  were  controlled  by  the  Trust  Com- 
pany, or  were  directors  or  stocktiolders  of 
the  company.  liovell  was  the  owner  of  the 
common  stock  of  the  corporation.  His  Inter- 
ests, like  the  plaintiffs',  and  more  vitally 
than  theirs,  were  adverse  to  those  of  the 
Trust  Company;  for  his  rights  in  the  Con- 
necticut Company,  as  the  owner  of  its  com- 
mon stock,  were  subordinate  to  those  of  the 
plaintiffs.  The  record  of  the  meeting,  after 
setting  forth  the  fact  that  lovell  had  been  in 
negotiation  with  the  Trust  Company  relat- 


ing to  the  matters,  stated  that  be  laid  before 
the  directors  "an  agreement  dated  the  28th 
day  of  December,  1901,  by  and  between  [the 
parties,  naming  them],  being  as  ^follows." 
Then  follows  a  copy  of  the  agreement  In  full. 
Thereupon  it  was  unanimously  resolved  by 
the  directors  that  the  ofilcers  of  the  company 
"be,  and  they  hereby  are,  authorized  and  di- 
rected to  make,  execute,  and  deliver  the  said 
contract";  "that  the  execution  of  the  said 
contract  by  the  officers  of  this  corporation  in 
its  name  be,  and  the  same  is  hereby,  ratified 
and  confirmed,  and  adopted  as  the  valid  and 
binding  act  of  this  corporation;"  and  "that 
the  officers  of  this  company  be,  and  they  here- 
by are,  authorized  and  directed  to  do  each 
and  every  and  ail  of  the  things  necessary  or 
desirable  in  order  to  give  full  force  and  ef- 
fect to  the  intention  of  the  said  contract,  ex- 
ecuting the  transfers  and  delivery  of  the  se- 
curities therein  set  forth."  Thus  it  is  seen 
that  the  corporation  acted  directly  up<)n  the 
contract  through  its  directors.  The  directors 
themselves  wholly  exercised  the  discretion 
and  will  of  the  corporation  in  respect  to  the 
making  of  the  contract.  The  only  power  or 
authority  delegated  by  them  to  others  was 
the  authority  to  perform  the  ministerial  acts 
of  executing  and  delivering  the  contract 
This  authority  did  not  Include  authority  for 
an  exercise  of  discretion  by  the  officers  to 
whom  it  was  delegated,  for  they  were  ex- 
pressly directed  by  the  votes  to  execute  and 
deliver  the  contract  It  is  difficult  to  imag- 
ine a  more  emphatic  and  complete  execution 
of  the  powers  of  a  corporation  by  its  directors 
than  was  this  action  of  the  Connecticut  Com- 
pany. The  by-laws  of  the  corporation  pro- 
vided that  "the  property  affairs  and  business 
of  the  corporation  shall  be  managed  by  the 
directors,  who  may  exercise  all  such  powers 
of  the  corporation  as  are  not  by  law  or  by  the 
charter  or  by-laws  required  to  be  otherwise 
exercised,  subject  however  to  the  control 
of  the  common  stockholders ;  but  no  action 
by  the  common  stockholders  shall  invalidate 
any  prior  act  of  the  directors."  There  Is  no 
provision  in  the  charter  or  elsewhere  In  the 
by-laws  requiring  the  t>owers  exercised  in  the 
making  of  contracts  to  be  exercised  otherwise 
than  by  the  directors.  The  common  stock- 
holders could  not  by  subsequent  action.  If 
they  would.  Invalidate  the  directors'  action  in 
this  case.  In  fact,  Lovell,  the  owner  of  the 
common  stock,  appears  from  the  record  of  the 
directors'  meeting  to  have  been  the  originat- 
ing, moving,  and  guiding  spirit  In  the  trans- 
action. These  by-laws  are  in  harmony  with 
the  law  as  to  the  powers  of  directors.  Pub. 
St  1901,  c.  149,  J  8;  Charlestown,  etc.,  Co. 
v.  Dunsmore,  60  N.  H.  85;  Wait  v.  Associa- 
tion, 66  N.  H.  581,  23  Atl.  T7,  14  L.  B.  A.  356, 
49  Am.  St  Rep.  630,  and  authorities  cited; 
Goodwin  V.  Company,  24  Conn.  591;  2  Cook, 
Stock  &  Stockh.  fS  708-712;  10  Cyc.  758;  21 
Am.  &  Eng.  Enc.  Law  (2d  Ed.)  863. 

It  further  appears  that  the  authority  and> 
direction  tbos  given  the  officers  of  the  cor-'~ 
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poration  were  ei^rclaed  and  followea.  The 
contract  Is  signed:  "Massactaasetts  Construc- 
tion Company,  Incorporated,  by  W.  D.  Lovell, 
President  Attest:  Bdwin  U  Prlde^  Secre- 
tary"— and  a  seal  la  attached  to  the  signa- 
ture. Pride  was  secretary  of  the  corporation, 
and  according  to  the  by-laws  had  the  custody 
of  the  corporate  seal.  That  the  cprporatlon's 
power  to  make  such  a  contract  was  ample  dis- 
tinctly appears  from  Its  certificate  of  Incor- 
poration, which,  after  setting  forth  that  the 
corporation  wa^  organized  for  the  purpose  of 
oonstructing  and  equliving  railroads,  street 
railways,  electric  light  and  power  plants,  and 
other  works  of  public  and  private  utility,  and 
of  purdiaalng,  holding,  selling,  pledging,  or 
otherwise  disposing  of  stocks,  bonds,  and  se- 
curities of  corporations,  etc,  contains  the  fol- 
lowing provisions:  "To  allow  or  cause  the 
legal  estate  and  Interest  In  any  business  or 
property  acquired,  established,  or  carried  on 
by  the  corporation  to  remain,  to  be  vested  or 
registered  in  the  name  of,  and  carried  on  by, 
any  individual,  or  by  any  foreign  or  other 
corporation  or  company  formed  or  to  be  form- 
ed, and  either  upon  trust  for,  or  as  agents  or 
nominees  of  this  oorporation,  or  upon  any 
other  terms  or  conditions  which  the  board  of 
directors  may  consider  for  the  benefit  of  this 
corporation ;"  and  "to  carry  out  all  or  any  of 
the  foregoing  objects  In  any  part  of  the 
world,  as  principals  or  agents,  and  alone  or 
in  partnership  with,  or  for  the  joint  account 
of  the  corporation  and  any  corporation,  com- 
pany, firm,  or  association  or  person,  and  to 
do  all  such  other  things  as  are  incident  or 
conducive  to  the  attainmoit  of  the  above  ob- 
jects." These  powers  are  sufficiently  compre- 
hensive to  include  the  making  of  a  contract 
like  that  under  consideration,  even  if  the 
contract  constituted  the  Connecticut  Company 
the  agent  of  the  Trust  Company  to  complete 
and  carry  out  all  the  matters  and  things  pro- 
vided for  by  it,  as  therein  stipulated. 

In  view  of  these  facts,  it  must  be  lield 
that  the  contract  of  December  28th  was  made 
and  executed  by  the  corporation,  even  if,  as 
the  parties  seem  to  agree,  it  was  not  In  fact 
executed  untll  January  3d,  unless  the  change 
in  directors  December  Slst,  ipso  facto,  abro- 
gated the  authority  delegated  to  the  officers 
of  the  corporation  Just  before  the  change,  or 
unless  the  contract  Is  so  intimately  and  in- 
separably connected  with  the  agreement  con- 
tained in  tiie  letters  of  January  8d  relating  to 
the  high  tension  service  that  any  infirmity 
the(e  may  be  In  that  agreement  also  exists 
in  the  sealed  instrument.  The  officers  ap- 
pointed by  the  directors  December  Slst  to 
execute  the  contract  of  December  28th  became 
thereby  agents  of  the  corporation— not  agents 
of  the  directors.  It  is  true  that  the  directors 
were  at  liberty,  if  they  saw  fit,  to  withdraw 
the  corporation's  assent  to  the  contract  any 
Mme  before  it  was  agreed  to  by  the  Trust 
Company,  and  to  revoke  the  authority  dele- 
gated to  the  officers  of  the  corporation  in  re- 
spect to  the  execution  and  delivery  of  the 
contract    But,  as  has  been  previously  sug- 


gested, tue  mere  fact  that  tlie  new  directors 
elected  I>ecemt>er  Slst  were  Trust  Company 
nominees  did  not,  as  matter  of  law,  disqual- 
ify them  from  holding  the  office  between  that 
time  and  the  execution  of  the  contract,  al- 
though the  subject  of  making  the  contract 
was  pending.  There  were  five  directors  dnr. 
Ing  this  time — a  full  board — two  whose  Inde- 
pendence of  the  Trust  Company  is  not  ques- 
tioned, and  the  three  Tmat  Company  nom- 
inees. Ttie  corporation  certainly  was  not 
disabled  from  acting  by  ttie  want  of  a  suf- 
ficient number  of  directors  to  constitute  a 
quorum.  Non  constat,  that  the  new  directors, 
as  well  as  the  two  holding  over  (Lovell  and 
Pride),  did  not  act  in  good  faith  and  in  ful- 
fillment of  their  legal  duties  as  directors,  by 
omitting  to  take  steps  to  have  the  action  of 
December  Slst  reconsidered.  The  action  of 
the  majority  of  the  old  board  of  directors 
In  resigning  would  justify  the  new  directors 
in  the  belief  that  the  corporation  Intended,  at 
least,  to  give  the  Trust  Company  a  reasou- 
able  time  In  which  to  act  upon  the  contract, 
and  not  to  withdraw  its  assent  thereto  In  the 
meantime.  It  is  a  fair  inference  from  the 
omission  of  the  directors  to  take  steps  to  re- 
consider the  votes  passed  December  Slst,  that 
they,  the  same  as  the  directors  who  passed 
the  votes  and  the  same  as  the  plaintiffs  after 
they  learned  of  the  contract,  considered  the 
contract  advantageous  to  the  Connecticut  Com- 
pany and  its  stockholders.  There  is  certain- 
ly nothing  in  this  omission  having  a  tend- 
ency to  prove  bad  faith  on  the  part  of  the 
directors  or  control  of  them  by  the  Trust 
Company.  If  the  contract  was  not  formallv 
executed  until  January  8d,  the  -corporation 
was  then,  and  during  all  the  intervening  time, 
provided  with  directors  capable  of  exercising 
its  will  and  discretion,  and,  so  far  as  appears, 
not  disqualified  to  act  The  change  In  di- 
rectors December  Slst  did  not,  as  matter  of 
law,  abrogate  the  authority  and  direction 
which  the  officers  of  the  corporation  had  just 
received  to  execute  the  contract  of  Decem- 
ber 2Sth;  but  such  authority  and  direction 
continued  in  force  until  they  were  exercised 
and  followed,  whether  on  January  3d,  or 
earlier.  Such  execution  of  the  contract  bound 
the  Connecticut  Company  and  rendered  any 
other  acceptance  of  the  contract  unnecessary. 
The  question  remains  whether  the  contract 
evidenced  by  the  sealed  instrument  is  so  inti- 
mately and  inseparably  connected  with  the 
agreement  contained  In  the  letters  of  January 
8d  that  it  must  fall  if  that  falls.  Assuming, 
as  the  parties  practically  agree,  tliat  the  con- 
tract of  December  28th  was  delivered  com- 
pletely executed  and  the  letters  were  ex- 
changed at  one  and  the  same  time  on  Jan- 
uary 3d,  the  question  Is  whrther  they  form  a 
single  indivisible  contract  The  answer  de- 
pends upon  the  Intention  of  the  parties  as 
shown  by  the  terms  and  formal  character  of 
the  documents  which  they  used  to  express 
their  intention,  when  read  In  the  light  of  the 
circumstances  under   which  the   documents 
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were  made.  4  Wig.  Bt.  i|  2430  et  aeq.,  2442. 
In  other  words,  the  court  la  called  upon  to 
interpret  the  docament&  Thla  Is  a  question 
of  law,  the  decision  of  which  is  reviewable 
In  this  conrt  Preacott  t.  Hayes,  43  N.  H. 
603 ;  Kendall  t.  Green,  67  N.  H.  557,  42  AU. 
178,  and  numerous  authorities  there  cited. 
Referring  to  the  formal  character  of  the 
docnmenta,  the  contract  of  December  2Sth  Is 
a  sealed  Instrument — a  specialty  or  deed — 
while  the  letters  are  not  under  seal,  and  the 
promise  evidenced  by  them  Is  a  simple  contract 
m^ly.  If  the  letters  had  been  exchanged  pri- 
or to  the  execution  of  the  deed,  the  presump- 
tion would  be  strong,  It  not  conclusive,  that 
the  promise  contained  In  them  was  finally 
merged  In  the  deed.  But  If  the  deed  and  the 
letters  were  exchanged  at  one  and  the  same 
time,  this  presumption  Is  not  so  strong.  If  a 
merger  had  been  intended,  there  would  be 
no  need  of  the  letters.  The  fact  that  they 
were  exchanged  at  the  time  the  execution  of 
the  deed  was  completed  has  a  strong  tenden- 
cy to  prove  an  Intention  that  they,  as  well 
as  the  deed,  should  have  effect  Although 
the  letters  specifically  refer  to  the  deed,  they 
do  not  purport  to  be  a  part  of  it,  or  to  vary 
its  provisions  In  any  respect.  The  deed  could 
I>e  altered  or  modified  only  by  an  Instrument 
of  as  high  nature  as  Itself.  It  could  not  be 
altered  by  a  parol  agreement  such  ^  the 
letters  constituted.  Wendell  v.  Ban^,  9  N. 
H.  404,  410 ;  McMurphy  T.  Garland,  47  M.  H. 
316,  321,  and  authorities.  The,  "f  rust  Ck>m- 
pany's  letter,  after  stating  (fa^t  the  results 
of  its  examinations  were  satisfactory  to  it, 
says,  "We  are  prepared  {o  accept  said  con- 
tract [deed]  upon  the. express  understanding 
and  agreement"  on  Jfehe  part  of  the  Construc- 
tion Companies  tl^at  they  will  complete  the 
installatiop  of  Jbe  machinery  and  appliances 
necessary  for  a<  high  tension  service  on  the  rail- 
ways of  the /Traction  Company.  The  Trust 
Company  was  prepared  "to  accept"  the  con- 
tract— tha^is,  to  admit  and  agree  to  it,  to  ac- 
cede to  Qjt  assent  to  It.  It  was  prepared  to 
agree  to  the  contract  as  drawn  up — ^not  In  some 
modified  form.  The  proposition  was,  not  that 
the  deed  should  be  changed  or  modified  In  any 
partlCBlar,  but  that  the  Construction  Compa- 
nies Ihould  make  an  additional  or  supplemen- 
tal Agreement  In  consideration  of  the  Trust 
CoQpany's  agreeing  to  the  deed.  It  relates 
to  iie  execution  of  the  deed — not  to  the  pro- 
▼Iflons  contained  In  the  deed.  The  plain  Im- 
INrt  of  the  language  of  the  letters  is  that  If 
tie  Construction  Companies  would  make  the 
iesired  agreement  relating  to  the  instru- 
nentalltles  for  a  high  tension  service,  the 
Crust  Company  would  become  a  party  to  the 
leed.  It  Is  Immaterial  whether  this  propo- 
sition of  the  Trust  Company  arose  from  dis- 
satisfaction with  the  results  of  the  examina- 
tions made  under  the  provision  of  the  deed, 
■>y  which  the  deed  was  not  to  take  effect  as 
ti*  that  company,  unless  the  results  were  sat- 
liwictory,  or  whether  It  arose  from  some 
otuer  cause.    If  it  arose  from  this  cause,  and  j 


the  expression  of  satlafactlon  in  the  letters 
was  Intended  to  be  conditioned  upon  the 
making  of  the  promise  prc^rased,  the  deed 
would  have  to  be  modified,  or  a  supplemen- 
tal contract  would  be  necessary,  to  comply 
with  the  proposition.  The  deed  Itself  did  not 
provide  for  such  contingency,  otherwise  than 
that  in  such  case  It  should  not  l>e  effective  as 
to  the  Trust  Company.  This  provision  Is  In . 
the  nature  of  a  condition  subsequent,  by 
which  the  deed  might  be  defeated  for  the 
cause  named.  Anson,  Cont.  g  356  et  seq.  It 
does  not  provide  for  a  change  In  the  terms 
of  the  deed  that  will  secure  satisfactory  re- 
sults. That  matter  Is  left  open  for  future 
negotiation  and  contract.  If  the  parties  would 
avoid  a  defeasance  of  the  deed.  Ix>vell,  as 
president  of  the  Construction  Companies,  as- 
suming to  act  for  them,  made  the  proposed 
agreement,  and  the  Trust  Company  executed 
the  deed.  It  thereby  agreed  to  accept  the 
deed,  and  bound  Itself  by  Its  provisions. 

Nor  does  the  evidence  tend  to  prove  that 
the  parties  Intended  to  merge  the  deed  In  a 
simi>le  contract  covering  all  the  subjects  con- 
templated by  them,  If  the  law  would  allow 
such  merger — a  point  that  has  not  been  con- 
sidered. Hydeville  Co.  v.  Company,  44  Vt 
395;  Canal  Co.  v.  Ray,  101  U.  S.  522,  25  L. 
ISA.  792;  Blsh.  Cont  §§  133,  136.  If  such 
had  been  the  Intention,  it  Is  Inconceivable  that 
the  parties  would  take  pains  to  execute  the 
contract  of  December  28th  by  Itself,  as  a 
deed.  It  would  liave  been  a  simple  matter 
to  adopt  in  the  letters  tlie  terms  of  that  in- 
strument expressed  In  full  or  by  reference, 
and  thereby  avoid  the  execution  of  the  deed 
and  consequent  liability  to  a  misunderstand- 
ing of  their  Intention.  The  acceptance  and 
execution  of  the  contract  as  a  deed  Is  well- 
nigh,  If  not  absolutely,  conclusive  evidence 
that  It  was  not  Intended  to  be  merged  In  a 
simple  contract  If  corroborative  evidence 
were  necessary,  It  Is  found  in  the  fact  that 
the  persons  who  acted  as  agents  of  the  corpo- 
rations in  executing  the  deed  were  different 
from  the  persons  who  took  part  in  the  cor- 
respondence— the  agents  of  the  Connecticut 
Company  who  executed  the  deed  being  Lovell 
and  Pride,  while  Lovell  alone  signed  the  let- 
ter, and  the  agents  of  the  Trust  Company 
who  signed  the  deed  being  O.  W.  Bright, 
second  vice  president  and  L.  Carroll  Root 
secretary,  while  the  letter  In  behalf  of  that 
company  was  signed  by  A.  M.  Hyatt  vice 
president  This  evidence  has  a  strong  ten- 
dency to  prove  that  the  acts  were  In  fact 
several. 

The  deed  is  complete  in  and  of  itself. 
The  plaintiffs  challenge  this  proposition  be- 
cause of  the  provision  by  which  the  con- 
tract was  not  to  take  effect  as  to  the  Trust 
Company  until  the  examinations  In  progress 
by  the  company's  agents  were  completed, 
and  not  then,  unless  the  report  of  the  ex- 
aminers should  be  entirely  satisfactory  to  ° 
the  company.  This  provision  postponed  ther 
time  when  the  contract  was  to  take  effect;  C 
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bat  It  does  not  affect  tbe  completeness  or 
validity  of  the  contract     By  It  the  Trust 
Company  reserved  the  right  to  defeat  the 
contract  If  the  examiners'  report  was  not 
satisfactory.    It  reserved  no  right  to  defeat 
it  for  any  other  reason.     It  could  not  ex- 
ercise   this    right   arbitrarily   and    without 
reasonable  cause.    But  if,  as  seems  agreed, 
■  the  sealed   contract  and  the  letters   were 
signed  and  delivered  at  tbe  same  time,  the 
contract  became  complete  at  that  time^  ac- 
cording  to  the  plalntltFs'  theory,  since  the 
report  had  then  been  made,  and  the  Trust 
Company's  letter  expresses  its  satisfaction 
therewith.    The  subject  of  the  high  tension 
service  Is  not  treated  of  or  referred  to  In 
the  deed.    TWs  subject  Is  wholly  Independ- 
ent of  the  subjects  of  the  provisions  therein 
contained.    It  seems  to  have  been  an  after- 
thought, occurring  after  tlie,  preparation  of 
the  deed.    The  letters  cover  thhisubject  com- 
pletely. In  and  of  themselvesTNjt  Is  true 
that  a  compliance  by  the  Connecn^t  Com- 
pany with  the  promise  contained  Ina^f  'ot- 
ters would  reduce  its  net  assets,  aft^\the 
satisfaction  of  Its  obligations,  below  wafit 
they  would  be  If  the  deed  had  been  the  onl, 
contract  between  the  parties;   but  this  fact 
has  no  probative  force  in  proving  that  the 
promise  was  Intended  to  be  Included  in  the 
deed.    Such  would  be  the  result,  alike  wheth- 
er all  the  contractual  provisions  were  incor- 
porated in  a  single  contract,  or  in  a  main 
and    supplemental    contract'     Suppose    the 
agreement  relating  to  the  installation  of  ma- 
chinery and  appliances  for  a  high  tension 
service  had  been  made  directly  with  the  rail- 
way corporations,  and  the  TVust  Company 
had   declined   to  accept  the  deed  until  It 
was  made,  could  there  be  any  doubt  that 
such  agreement  would  be  collateral  to  the 
deed?    It  Is  not  perceived  how  the  fact  that 
it  was  made  with  the  Trust  Company  rai- 
ders it  any  the  less  collateral  to  character. 

The  inherent  natures  of  the  documents, 
their  terms,  and  the  mutual  Independence  of 
the  subject-matters  of  their  respective  provi- 
sions have  a  very  strong,  if  not  conclusive, 
tendency  to  prove  that  the  parties  understood 
and   Intended  the  agreement  evidenced   by 
the  letters  to  be  supplemental  to  the  deed. 
No  evidence  has  been  pointed  out,  or  has 
been  discovered,  of  sufficient  weight  to  over- 
come this  evidence.     It  is,   therefore,  held 
that  the  contracts  together  do  not  constitute 
a  single,   indivisible  contract,  as  seems  to 
have  been  held  by  the  superior  court,  but 
they  are  two   contracts — a    main   contract 
evidenced  by  the  deed  and  a  collateral  or 
supplemental  contract  evidenced  by  the  let- 
ters—the consideration  of  the  latter  being 
the  execution  of  the  former  by  the  Trust 
Company.    Contracts  so  associated  and  re- 
lated are  not  unknown  to  the  law,  and  are 
held  to  be  valid.     Herson  v.  Henderson.  21 
N.  H.  224,  53  Am.  Dec.  185;  Qulmby  v.  Steb- 
blns,  55  N.  H.  420;    Hutt  v.  Hickey,  67  N. 
H.  411,  29  Att  456;    Proctor  v.  WUey,  55 


Vt.  844;  Oarr  t.  Dool^,  119  Mass.  294;  Dor- 
kin  y.  Cobleigh,  156  Mass.  108,  30  N.  B.  474, 
17  L.  R.  A.  270,  32  Am.  St  Rep.  436;  Racke- 

mann  v.  Company,  167  Mass.  1,  44  N.  E.  990, 
57  Am.  St  Rep.  427;   Drew  v.  Wlswall,  183 
Mass.  554,  67  N.  B.  666;   Chapin  v.  Dobson. 
78  N.  T.  74,  84  Am.  Rep.  512;   Shughart  t. 
Moore,  78  Pa.  469;  Welz  v.  Rhodius,  87  Ind. 
1,  44  Am.  Rep.  747;    American,  etc.,  Ass'n 
y.  Dahl,  64  Minn.  356,  58  N.  W.  47;  Morgan 
y.  Griffith,   L.   R.   6  Exch.  70;    Brsklne  y. 
Adeane,  L.  R.  8  Ch.  756;   Angell  v.  Duke, 
L.  R.  10  Q.  B.  174;  De  Lassalle  v.  Guildford, 
[1901]  2  K.  B.  216;   Steph.  Ev.  art  90.    In 
Durkin  v.  Cobleigh,  supra— a  case  that  may 
be  taken  as  a  fair  sample  of  all  the  cases 
cited — the  plaintiff  took  from  the  defendant 
a  deed  of  land  described  as  bounded  upon  a 
street  on  the  defendant's  land,  referring  to  a 
plan  which  showed  the  street,  but  the  deed 
contained  no  covenant  that  the  defendant 
would  build  the  street  or  cause  water  to 
be  Introduced  into  it    The  plaintiff  alleged 
that  to  Induce  him  to  buy  the  lot  the  defend- 
ant orally  promised  to  grade  and  build  the 
street  and  to  cause  the  city  water  to  be  put 
into  it  within  a  specified  time.    It  was  bdd 
that  the  alleged  promise  was  an  independent 
Jfereement  collateral  to  the  deed,  which.  If 
proC^'  w^ou'd  entitle  the  plaintiff  to  recover 
damillg^s  ^<""  *  breach  of  It    So,  In  this  case, 
to  IndnH£?  the  Trust  Company  to  accept  the 
contract^'  December  28th,  Lovell,  in  the 
names  and  t'^ehalf  of  the  Construction  Com- 
panies,  pron^iSS^  ^^  "T^st  Company  that 
they  would  com^''®te  the  machinery  and  ap- 
pliances  necessary '-'or  supplying  the   rail- 
ways of  the  Traction  <3ompany  with  a  high 
tension  service.    For  a  l*"*^'i<=l»  °'  *•>'«  prom- 
ise, the  Trust  Company  *^lght  maintain  an 
action  of  assumpsit  (Hutt  V^^'*'''^'''  snpra). 
but  not  an  action  of  debt  or  covenant  broken 
founded  upon  the  deed. 

The  contract  of  December  \^^  havhig 
been  duly  executed  by  the  ConnelC^'™*  *^™" 
pnny,  and  the  agreement  evidenSS*  ^^  *^^ 
letters  of  January  3d  forming  no  plF^  **'  '*• 
but  being  an  independent  supplema"**^'  ***■ 
collateral  agreement  having  no  corPf*'*'^ 
with  it  other  than  In  the  matter  of  tE°°^'*" 
emtlon,  acd  the  Trust  Company's  V^  *" 
the  securities  for  which  it  Is  asked  t?  **^ 
count  being  dependent  upon  the  valldl#  °' 
the  main  contract  only,  it  is  unnecessart  *** 
consider  whether  the  collateral  agreemen*  ^* 
valid  and  binding  upon  the  Connecticut  Co?" 
pany  or  the  plaintiffs.    If  this  agreement  r* 
voidable  by  the  Connecticut  Company  or  tlF 
plaintiffs  becanse  Lovell  had  no  authority  t* 
make  tt,  or  if  It  is  void  because  of  fraut' 
tbe  fact  does  not  affect  the  validity  of  th* 
main  contract  and  of  the  Trust  Company- 
title.     Nor  Is  it  necessary  to  consider  th« 
questions  raised  by  the  case  relating  to  rat^ 
flcatlons  of  the  contract  by  the  corporati^* 
or  its  stockholders,  and  relating  to  acqu!  '^ 
cence  therein  by  the  plaintiffs  or  lachesf" 
their  part,  since  Its  execution  by  the  ^^'^' 
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necUcat  CSompany  through  the  agency  of 
officers  clothed  with  full  authority  In  the 
premises  renders  all  these  questions  imma- 
terial. It  may  be  remarked,  however,  in 
passing,  that  It  appears  the  plaintiffs  were 
Informed  of  the  contract  of  December  2Sth 
In  the  following  January,  and  considered  it 
advantageous  to  them,  and  they  expected 
the  Trust  Company  would  carry  It  Into  ef- 
fect If  they  did  not  understand  its  scope, 
It  was  their  own  fault.  They  appear  to  be 
business  men  of  sound  minds,  and  it  must 
be  presumed  that  they  understood  the  con- 
tract when  they  read  It  Although  they  did 
not  expressly  consent  to  the  contract.  It 
would  seem  that  they  acquiesced  in  It  know- 
ing that  the  Trust  Company  was  relying  up- 
on and  acting  under  it 

The  question,  what  remedy,  if  any,  the 
Trust  Company  would  be  entitled  to  If  the 
Connecticut  Company  attempted  to  disaffirm 
the  collateral  contract  on  account  of  Lovell's 
want  of  authority  to  make  11^  or  on  account 
of  fraud.  Is  also  Immaterial.  If  by  reason 
of  fraud,  or  accident  and  mistake,  the  Trust 
Company  would  have  a  right  In  such  case 
to  rescind  the  main  contract,  on  the  ground 
that  the  consideration  for  the  company's  be- 
coming a  party  to  It  had  foiled  (Dow  v.  Har- 
kln,  67  N.  H.  383,  29  AU.  846;  Rackemann 
V.  Company,  167  Mass.  1,  44  M.  B.  990,  67 
Am.  St.  R^.  427),  the  Connecticut  Company 
would  have  no  such  right,  and  the  Trust 
Company  might  actively  or  passively  waive 
its  right  No  attempt  at  rescission  has  been 
made;  and  it  is  extremely  doubtful,  to  say 
the  least  whether  the  Trust  Company  is  now 
in  a  position  In  which  it  could  exercise  the 
right  if  it  ever  had  the  right,  the  securities 
which  it  received  under  the  contract  having 
beMi  converted  into  other  property  so  that 
It  cannot  now  restore  them  to  the  Counectl- 
cnt  Company  and  place  the  company  In 
statu  quo,  actually  or  substantially.  As  be- 
fore stated,  the  general  decree  In  favor  of' 
the  plaintiffs  is  based  altogether  upon  the 
court's  findings  and  rulings  relating  to  con- 
structive fraud.  The  Trust  Company's  ex- 
ceptions to  these  rulings  are  sustained,  and 
consequently  the  decree  must  be  set  aside. 

After  the  decree  and  findings  had  been 
filed,  the  Trust  Company  moved  that  the  de- 
cree be  set  aside  as  against  the  law  and  the 
evidence,  and  that  the  bill  be  dismissed  be- 
cause there  is  no  evidence  upon  which  a  de- 
cree for  the  plaintiffs,  or  either  of  them,  can 
be  sustained.  The  motion  was  denied  upon 
the  ground  that  there  was  evidence  to  sup- 
port the  decree,  and  the  Trust  Company  ex- 
cepted. While  the  motion  was  sufficiently 
broad  in  its  terms  to  include  the  proposi- 
tion that  there  was  no  evidence  of  Intention- 
al travA  that  would  support  a  decree  for  the 
plaintiffs.  It  is  obvious  that  the  court  did 
not  take  that  view  of  the  motion.  He  states 
In  his  findings  that  he  hod  not  found  it  nec- 
essary to  pass  upon  the  issue  of  intentional 
fraud,  and  the.  case  conclusively  shows  tiiat 


his  decree  In  favor  of  the  plaintiffs  is  based 
altogether  upon  constructive  fraud.  He  de- 
nied the  defendants'  motion,  because  he 
found  and  ruled  that  the  evidence  before  him 
was  sufficient  to  support  the  decree  on  that 
ground.  Furthermore,  a  motion  to  dismiss 
the  bill  for  wont  of  sufficient  evidence  to 
support  its  allegations  would  properly  oome 
at  the  dose  of  the  plaintiffs'  evidence,  be- 
fore the  issues  were  submitted  upon  their 
merits.  If  it  was  denied  and  the  defendants 
excepted,  the  decision  would  be  reviewable 
upon  its  transfer  to  this  court  But  in  this 
case  the  motion  was  not  made  until  after 
the  case  had  been  submitted  and  decided, 
and  it  was  not  passed  upon  then.  It  would 
be  a  departure  from  the  usual  practice  to 
take  up  and  consider  the  question  under 
these  circumstances,  and  Justice  does  not 
seem  to  require  such  course. 

According  to  the  record,  the  question  of 
intentional  fraud  is  still  before  the  superior 
court  undecided.    It  is  not  before  this  court 

PARSONS,  C.  J.  (concurring).  The  decree 
for  the  plaintiffs  rests  upon  the  legal  propo- 
sition that  the  defendant's  are  bound  to  ac- 
count as  trustees  to  the  plaintiffs  for  the 
property  of  the  Massachusetts  Construction 
Company,  Incorporated,  received  by  them. 
The  defendants'  main  contention,  under 
their  exceptions  to  the  decree,  is  that  they 
received  the  property  in  question  under  and 
in  accordance  with  the  terms  of  a  valid  con- 
tract with  the  corporation  In  which  the 
plaintiffs  are  stockholders,  and  therefore  can- 
not be  compelled  to  account  except  as  pro- 
vided in  that  contract  This  question  lies  at 
the  foundation  of  the  plaintiffs'  case,  and  is, 
briefiy  stated,  whether  there  is  error  of  law 
in  the  ruling  of  the  trial  court  that  upon  the 
facts  the  defendants  are  bound  to  account 
as  trustees  for  the  property  Involved.  The 
plaintiffs  are  preferred  stockholders  without 
voting  power  in  the  Massachusetts  Construc- 
tion Company,  Incorporated,  a  corporation 
organized  under  the  laws  of  Connecticut 
The  plainUffs  alleged  In  their  bill  that 
through  the  fraudulent  co-operation  of  all  the 
defendants,  all  the  assets  of  the  plaintiffs' 
corporation  were  taken  from  It,  and  the 
plaintiffs'  Interest  therein  rendered  value- 
less. Upon  these  allegations  the  parties  went 
to  trial,  and  a  decree  was  ordered  for  the 
plaintiffs  against  the  Trust  Company.  Upon 
request  of  the  defendants  the  facts  found  up- 
on which  the  decree  was  based  are  stated. 
It  appears  therefrom  that  the  question  of 
fraud  in  fact  which  was,  on  the  pleadings, 
the  question  tried  and  submitted  to  the  trial 
court,  has  not  yet  been  decided.  The  court 
adds  to  this  statement,  which  would  obvious- 
ly, by  itself,  be  fatal  to  the  decree,  other 
facts  and  rulings  upon  which  the  decree  Is 
based.  In  this  situation  the  question  is 
whether  the  facts  stated  authorize  the  de- 
cree, and  it  cannot  be  assumed  by  the  general^  p 
decree  that  facts  sufficient  to  authorize  it 
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'n'ere  found,  because  the  contrary  appears, 
aioyse  T.  Patrick,  58  N.  H.  618;  CJoncord  Coal 
Co.  T.  Ferrln.  71  N.  H.  331,  61  Atl.  283,  03 
Am.  St  Rep.  496;  Allen  t.  Association,  72 
N.  H.  626,  527,  67  AtL  922;  Jaqueti  t.  Cband- 
ler.  73  N.  H.  876,  62  AU.  718. 

The  bill  charged  that  the  defendants' 
fraudulent  purpose  was  effected  by  means  of 
two  contracts  between  the  Oonnecticat  Com- 
pany and  the  Trust  Company,  dated  Novem- 
ber 12  and  December  28,  1901.  The  find- 
ings made  relate  entirely  to  the  contract  of 
December  28th.  There  Is  much  evidence  and 
findings  are  made  as  to  transactions  between 
the  parties  antedating  the  contract  of  De- 
cember 28th  and  the  formation  of  the  Con- 
necticut Company.  Bat  although  these  mat- 
ters may  be  of  great  importance  upon  the 
question  of  actual  fraud,  in  discussing  the 
ground  upon  which,  in  the  present  posture 
of  the  case,  the  decree  can  be  sustained.  If 
at  all.  It  Is  only  necessary  to  consider  -the 
findings  as  to  this  contract  Although  the 
bill  alleged  fraud  In  fact  it  appears  that  at 
the  trial  the  plaintiffs  took  a  further  position. 
They  claimed  "that  the  transfers  by  the  Con- 
necticut Company  to  the  Trust  Company,  un- 
der the  agreements  dated  November  12  and 
December  28,  1901,  were  fraudulent  in  fact; 
or.  If  not  made  with  wrongful  Intent  were 
mere  bargains  of  the  Trust  Company  with 
itself,  as  represented  by  Its  agents,  and  there- 
fore it  must  account"  tJpon  the  issue  of 
fraud  In  fact  the  character  of  the  contract, 
whether  fair  or  "grossly  inequitable,"  would 
be  material  and  important;  but  if  the  facts 
disclose  a  situation  in  which  the  law  con- 
clusively presumes  fraud,  the  fairness  of  the 
contract  would  be  no  answer  to  the  charge. 
As  there  is  no  finding  on  the  issue  of  actual 
fraud  made  by  the  pleadings,  no  facts  as  to 
the  character  of  the  contract  whether  in- 
equitable or  otherwise,  are  reported,  and  no 
question  in  relation  thereto  is  involyed  in  the 
case.  The  defendants  deny  the  charge  of 
fraud  In  fact;  but  the  questions  which  might 
be  presented  upon  tliis  issue  are  not  now  be- 
fore the  court 

Upon  the  second  claim,  the  defendants  say 
that  "all  contracts  were  made  between  in- 
dependent parties."  They  do  not  contend  in 
argument  that  if  the  contract  Involved  in 
the  finding  was  a  mere  contract  of  the  Trust 
Conrpany  with  themselves,  made  by  their 
agents  on  both  sides,  the  plaintiffs  would  be 
bound.  Tbat  the  same  person  cannot  at  the 
same  time  be  the  buyer  and  the  seller  of 
property  to  which  be  holds  a  fiduciary  rela- 
tion is  elementary.  See  authorities  dted  in 
Pearson  v.  Railroad,  62  N.  H.  537, 13  Am.  St 
Rep.  690;  Fisher  r.  Concord  R.  R.,  SO  N.  H. 
206.  The  question,  thaefore^  upon  the  pri- 
mary issue  of  liability,  is  whether  it  is 
found  that  the  contract  of  December  28th 
was  a  contract  of  the  Trust  Company  with 
themselves.  The  formal  execution  of  and 
subsequent  action  under  this  contract — an 
instrument  under  seal — ^by  the  parties  there- 


to, was  alleged  in  the  bill  and  admitted  In  the 
answers.  By  its  terms,  the  Interest  of  tlie 
Connecticut  Company  in  certain  securities 
and  railways  was  sold  and  transferred  to 
the  Trust  Company,  and  the  parties  entered 
into  various  engagements  in  relation  to  the 
securities  and  the  construction  and  comple- 
tion of  the  various  railways.  The  platntifCs 
do  not  claim  anytliing  under  the  contract; 
but  the  contention  is  that  because  of  the 
invalidity  suggested  no  title  to  the  property 
piuiKirted  to  be  conveyed  thereby  passed  to 
the  Trust  Company,  and  that  therefore  they 
must  account  therefore  as  trustees,  and  can- 
not discharge  themselves  in  accordance  with 
the  terms  of  the  contract  The  question, 
therefore,  is  merely  whether  the  Trust  Com- 
pany acquired  title  to  the  pn^erty  of  the 
Connecticut  Company  by  virtue  of  this  con- 
tract 

The  plalntUfs  tiad  no  voting  power  in  their 
corporation.  The  common  stockholders  Itav- 
Ing  entire  control  of  the  corporation  involv- 
ing their  own  Interests  and  those  of  the 
plaintiffs,  the  relation  of  trust  between  them 
and  the  preferred  stoclcholders  with  an  inter- 
est, but  no  voice,  in  the  corporate  manage- 
ment more  clearly  appears  than  in  the 
relation  of  the  majority  to  the  minority 
stockholders  who  have  the  right  to  take 
part  in  the  meetings  of  the  corporation.  But 
In  this  respect  it  is  said  "the  majority  stand 
in  much  the  same  attitude  toward  the  minor- 
ity that  the  directors  sustain  toward  all  the 
stockholders."  2  Cook,  Stock  &  Stockh.  | 
G62 ;  1  Mor.  Corp.  S  629 ;  Farmers'  U  &  T. 
Co.  V.  Hniiway,  150  N.  Y.  410,  430,  431,  4i 
N.  E.  1043,  34  L.  R.  A.  76,  55  Am.  St  Rep. 
689.  The  relation,  therefore,  between  the 
two  classes  of  stockholders  in  this  corpora- 
tion is  plainly  one  of  trust  Any  transac- 
tions of  the  common  stocliholderB  in  viola- 
tion of  the  duty  imposed  upon  them  by  the 
trust  relation  would  be  a  fraud  upon  the 
preferred  stockholders.  The  relation  be- 
tween tlie  common  stockholders  and  the 
other  party  to  a  contract  attempted  to  be 
made  by  them  in  behalf  of  the  corporation 
might  be  such  that  the  law  would  conclusive- 
ly presume  the  transaction  to  be  a  fraud  up- 
on the  preferred  stockholders,  without  any 
investigation  of  its  fairness,  as,  tor  instance, 
if  Lovell,  owning  aU  the  common  stock,  had 
attempted,  through  directors  chosen  by  lUm 
for  the  purpose,  to  transfer  all  of  the  cor- 
porate property  to  himself.  Or  such  a  trans- 
action might  be  in  fact  a  fraud  upon  the  non- 
voting stock  if  the  parties  having  control  of 
the  corporation,  Induced  because  of  private 
advantage  to  themselves,  attempted  to  con- 
tract on  behalf  of  the  corporation  upon  terms 
"grossly  inequitable"  to  the  corporation,  as, 
for  example,  if  Lovell,  because  of  the  $6,000 
salary  secured  to  himself,  attempted  to  trans- 
fer or  have  transferred  the  corporate  prop- 
erty to  the  Trust  Company  for  less  than  It 
was  worth,  A  transaction  of  this  character 
might  be  avoided  for  fraud;  but  the  fraud 
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irbicb  would  avoid  it  would  be  fraud  In  fact, 
aach  as  tbe  plaintiffs  alleged  In  their  bill, 
but  wnlcb  baa  not  yet  been  found  to  exist. 
If  the  Trust  Company,  by  their  influence  over 
IiOTell,  or  tiy  any  means,  induced  tiim  to  fail 
in  performance  of  tils  duty  as  trustee  toward 
tbe  plaintiffs,  and  to  exercise  liis  control  over 
tbe  corporation  in  the  interests  of  tbe  Trust 
Company  instead  of  in  behalf  of  the  Con- 
necticut Company,  such  a  transaction  would 
Involve  fraud  in  fact,  which  if  it  can  be 
found  on  the  evidence,  has  not  beeb.  Wheth- 
er or  not  the  evidence  has  any  tendency  to 
prove  control  in  this  way  is  not  material  to 
tiie  present  discussion. 

The  contract  in  question  is  set  out  in  tt>e 
record.  It  was  drawn  up  on  Its  date,  but 
was  executed  "some  days  later."  The  precise 
date  does  not  appear.  It  is  not  necessary  to 
recite  the  contract  in  full.  A  brief  reference 
to  some  of  Its  provisions  only  will  be  suffi- 
cient. It  provided,  as  already  stated,  for 
the  sale  of  securities  and  railroad  rights  to 
the  Trust  Company.  E\>r  these  the  Trust 
Company  were  to  pay  cash,  and  .debentures 
of  and  stock  In  tbe  New  Hampshire  Traction 
Company,  a  boldlng  company  organized  and 
controlled  by  the  Trost  Company.  The  cash, 
debenture,  and  certificates  were  to  be  re- 
tatoed  by  the  Trust  Company.  The  cash  Was 
to  be  used  to  pay  debts  of  the  Construction 
Company  which  that  company  guarantied  did 
not  exceed  the  amount  of  cash  tbe  Trust 
Company  was  to  pay,  and  the  debentures  and 
certificates  of  stock  were  pledged  to  secure 
any  excess  Indebtedness.  The  Trust  Com- 
pany were  to  furnish  funds  to  complete  tbe 
railways,  and  were  authorized  to  carry  on 
tbe  construction  in  the  name  of  the  Construc- 
tion Company,  and  were  to  have  control  of 
that  company  for  that  purpose.  Such  per- 
sona were  to  be  chosen  officers  of  the  com- 
pany as  the  Trust  Company  might  desire,  to 
remain  In  office  at  the  pleasure  of  the  Trust 
Company  until  the  final  completion  and  car- 
rying out  of  aU  matters  and  things  provided 
for  In  and  by  tbe  contract,  Lovel  agreeing  to 
fumlah  stock  to  qualify  the  directors,  and 
that  he  would,  pending  the  carrying  out  of 
all  tbe  terms  and  conditions  of  tbe  agree- 
ment, deposit  with  parties  named  certifi- 
cates for  all  tbe  common  stock  of  the  com- 
pany indorsed  In  blank,  as  security  for  tbe 
faithful  performance  of  the  terms  of  the  con- 
tract by  himself  and  the  Construction  Com- 
pany. The  contract  also  provided  for  the  em- 
ployment of  Lovell  in  and  about  the  construc- 
tion of  tbe  railways  for  the  term  of  two 
fears  at  a  salary  of  $6,000  a  year.  It  was 
further  provided  that  the  contract  should  not 
bind  the  Trust  Company  until  an  examination 
then  being  made  by  engineers  and  account- 
antB  representing  the  Tnurt  Company  was 
completed,  and  not  then  unless  their  report 
was  entirely  satisfactory  to  the  Trust  Com- 
pany. December  Slst  the  draft  of  the  con- 
tract was  laid  before  tbe  directors  of  the  Con- 
necticut Company,   at  a  meeting  regularly 


called  and  held.  By  formal  vote,  tbe  officers 
of  the  company  were  authorized  and  directed 
to  make,  execute^  and  deliver  the  contract 
The  directors  farther  voted  that  the  execu- 
tion of  the  said  contract  by  the  officers  of 
tbe  corporation  In  its  name  be  and  tbe  same 
hereby  is  confirmed  and  adopted  as  the  val- 
id and  binding  act  of  the  corporation.  The 
officers  were  further  directed  by  vote  of  tbe 
meeting  to  do  whatever  was  necessary  to 
give  force  and  effect  to  the  contract  None 
of  tbe  directors,  or  officers,  or  common  stock- 
holders of  the  Construction  Company  were,  so 
far  as  the  findings  go,  or  so  far  as  there  is 
any  evidence  which  has  been  pointed  but  at 
this  time  stoddiolders,  officers,  or  agents  of 
the  Trust  Company.  There  la  nothing  in  tbe 
findings  or  evidence  establishing  any  .fact 
which,  in  the  absence  of  fraud  in  fact,  Invali- 
dates, as  matter  of  law,  the  assent  of  the 
plaintiffs'  corporation  given  tn  this  formal 
manner  to  the  contract  in  question.  The  cor- 
porate assent  formally  given  without  fraud, 
binds  all  tbe  stockholders. 

If  the  corporation  In  Its  entirety  Is  not 
bound,  It  can  only  be  because  of  something 
subsequent  to  the  formal  assent  of  the  direct- 
ors to  a  contract  which,  under  the  charter 
and  by-laws  of  the  corporation,  they  had 
power  to  make.  It  does  not  as  before  stated, 
appear  when  the  actual  execution  of  the  con- 
tract by  tbe  officers  of  tbe  corporations  took 
place.  It  appears  to  be  conceded  in  argu- 
ment that  this  was  done  January  3,  1902, 
when  tbe  result  of  tbe  examination  by  the 
Trust  Company's  engIne«B  and  accountants 
was  communicated  to  Lovell,  as  president  of 
the  Construction  Companies.  If  it  had  not 
been  understood  that  the  fbnnal  ^ecution 
would,  or  might,  precede  tbe  completI(Hi  of 
such  examination,  the  provision  of  the  con- 
tract that  it  should  not  be  binding  upon  the 
Trust  Company  until  then  seems  superfluous ; 
but  such  provision  may  have  been  Inserted 
out  of  abundant  caution.  Between  the  as- 
sent given  by  tbe  directors  and  the  passing 
of  the  letters  of  January  3d,  It  appears  that 
December  Slst  three  of  the  five  directors  of 
the  Connecticut  Company  resigned,  and  Trust 
Company  nominees  were  elected  In  their  stead ; 
and  it  Is  found  that  since  December  31st  at 
least,  the  Connecticut  Company  was  merely 
an  agency  controlled  by  the  Trust  ComiMmy. 
January  8,  1802,  the  Trust  Company  address- 
ed to  Lovell,  as  president  of  the  Construction 
Companies,  a  letter  stating  that  the  examina- 
tions made  under  the  contract  have  been  com- 
pleted, "that  the  results  of  said  examina- 
tions are  satisfactory  to  us,  and  that  we  are 
prepared  to  accept  said  contract  upon  the 
express  understanding  and  agreement  on  the 
part  of  the"  Construction  Companies  that 
they  will  pay  tbe  entire  expense  of  the  com- 
pletion of  the  high  tension  servl<^  upon  all 
of  tbe  roads  now  constituting  the  New  Hamp- 
shire Traction  Company.  Lovell  replied  on 
the  same  day,  as  president  of  both  companies, 
agreeing  in  behalf  of  the  companies  to  beat 
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all  tlie  expense  necessary  for  tbe  high  ten- 
sion 8erTic&  It  was  argued  that  none  of  tbe 
agreements  entered  into,  or  attempted  to  be 
entered  Into,  between  tbe  corporations  could 
become  binding  until  January  Sd,  tbat,  as  it 
is  found  tbat  at  tbat  date  tbe  Connectlcnt 
corporation  was  merely  an  agency  controlled 
by  tbe  Trust  Ck>mpany,  any  contract  consum- 
mated after  December  31st  Is  invalid  as  mat- 
ter of  law.  But  tbe  finding  must  be  constru- 
ed In  tbe  llgbt  of  tbe  eTldentiary  facts  upon 
wblcb  it  Is  based,  tbe  use  made  of  it,  and  tbe 
otber  findings  in  tbe  case.  It  is  clear  it  was 
not  Intended  to  find  sucb  control  existed  at 
the  time  the  directors  gave  the  corporate 
assent  to  tbe  instrument  dated  December 
28tb,  for  no  attempt  is  made  to  support  tbe 
decree  by  any  ruling  that  sucb  votes  were 
not  ^ectlve  in  law  as  corporate  acts.  Tbe 
finding  "since  December  31,  1901,  at  least," 
implies  tbat  if  there  was  evidence  tending 
to  establish  such  relation  at  an  earlier  date. 
It  was  considered  insufficient  to  establish  tbe 
fact  The  only  fact  reported  as  occurring 
subsequent  to  the  vote  of  tbe  directors  and 
before  January  Ist,  at  which  date  the  agency 
relation  Is  found  to  exist.  Is  tbe  substitution 
of  nominees  of  the  Trust  Company  for  a 
majority  of  tbe  existing  board  of  directors. 
Tbe  finding  is  clearly  a  statement  of  tbe  legal 
result  of  this  act,  as  understood  by  tbe  trial 
court 

But,  assuming  tbat  the  three  directors  then 
chosen  were  so  related  to  the  Trust  Com- 
pany as  to  be  Incapacitated  legally  to  repre- 
sent the  Construction  Company  in  any  deal- 
ings between  the  two  corporations,  there  is 
no  finding  or  evidence  tbat  these  directors 
acted  in  any  way  as  representatives  of  eitlier 
party  in  the  matter.  If  the  corporation  could 
not  act  tbrougb  them,  their  dual  relation  did 
not  prevent  tbe  corporations  from  acting. 
The  remedy  awarded  In  Pearson  v.  Railroad, 
62  N.  H.  537,  18  Am.  St  B^.  590,  was  not 
an  Injunction  restraining  the  corporations 
from  contracting  with  each  otber  while  the 
same  persons  remained  as  directors  of  both 
corporations,  but  was  the  appointment  of  a 
trustee  to  manage  so  much  of  the  business  of 
the  plaintiff's  corporation  as  tbe  existing  di- 
rectors were  disabled  to  conduct  Tbe  Inca- 
pacity In  such  .cases  relates  not  to  the  cor- 
porations, but  to  tbe  officers.  That  this  was 
tbe  understanding  of  the  finding  by  tbe  trial 
court  is  clear  from  tbe  subsequent  ruling. 
It  was  not  ruled  tbat  the  agreements  entered 
Into  January  3d  were  void  because  of  the 
control  then  had  by  the  Trust  Company  over 
the  Construction  Company ;  but  after  setting 
forth  tbe  action  of  the  directors  December 
31st  and  the  letters,  the  court  says -"there 
was  no  other  acceptance  of  the  modified  con- 
tract, except  by  Implication  from  action  sub- 
sequently talien  under  it,"  and  the  rule  upon 
which  the  liability  of  the  defendants  is  made 
to  depend  Is  further  stated  as  follows :  "The 
so-called  contract  of  December  28th,  as  modi- 
fled  by  tbe  Trust  Company  January  3d,  If 


ever  agreed  to  by  tbe  Connecticut  Company, 
was  80  ratified  after  tbe  Connecticut  Com- 
pany was  controlled  by  tbe  Trust  Company. 
TaUng  the  property  In  this  way,  the  Trust 
Company  is  chargeable  aa  a  trustee."  The 
only  use  made  of  tbe  control  found  Is  to  pre- 
vent acquiescence  and  action  in  carrying  out 
tbe  terms  of  the  contract  by  the  persons  then 
in  control  of  the  Construction  Company  op- 
erating as  a  corporate  estoppel,  against  tbe 
company.  It  Is  further  found  that  "by  the 
contract  of  December  28tb,  the  control  of  the 
Connecticut  Company  was  turned  over  to  the 
Trust  Company."  It  seons  clear  that  the 
agency  of  the  Connecticut  Company  for  the 
Trust  Company  is  found  to  result  from  the 
provisions  of  the  contract  of  December  28tb, 
and  tbat  it  was  not  Intended  to  find  that  the 
contract  of  December  28tb  or  January  3d  re- 
sulted from,  or  was  tainted  by,  such  control. 
Tbe  corporate  assent  to  that  contract  was 
given  by  a  board  of  directors  legally  capable 
of  representing  tbe  corporation.  The  ofiJcers 
who  performed  tbe  manual  execution  and  de- 
livery whenever  that  was  done — ^Lovell,  pres- 
ident, and  Pride,  secretary — ^were  not  inca- 
pacitated by  any  relation  to  the  Trust  Com- 
pany. Their  act  in  so  doing  was  purely  min- 
isterial, and  in  so  acting  they  r^re&ented  the 
corporation ;  and  having  been  legally  author- 
ized to  perform  the  act,  their  power  to  do  so 
as  representatives  of  the  corporation  was  not 
affected  by  any  vacancy  or  change  in  the 
board  of  directors.  1  Mor.  Corp.  |  6S4 
Tal^en  by  Itself,  it  is  clear  tbat  Uie  agree- 
ment of  December  28th,  executed  with  due 
formality  by  both  parties,  is  valid  and  bind- 
ing upon  tbe  plaintiffs'  corporation. 

The  sole  remaining  question  on  this  branch 
of  the  case  is  whether  the  letters  of  January 
3d  rendered  tbe  agreements  of  either  or  both 
of  tbe  parties  contained  In  the  sealed  Instru- 
ment nugatory  and  void.  By  tbat  instrument 
tbe  Connecticut  Company  sold  and  the  Trust 
Company  bought  the  property  for  which 
tbe  plaintiffs  seek  to  charge  the  Trust  Com- 
pany as  trustees.  The  defendants'  title  is 
valid  under  that  instrument,  and  they  cannot 
be  compelled  to  account  except  according 
to  its  terms.  In  the  absence  of  fraud  In 
fact  only  because  of  tbe  legal  effect  of  tbe 
letters  exchanged  January  3d  between  the 
vice  president  of  the  company  on  one  side 
and  tbe  president  of  tbe  companies  on  tbe 
other.  The  theory  of  tlie  trial  court  appears 
to  have  been  that  these  letters,  with  the 
agreements  previously  reduced  to  writing 
and  at  some  time  adopted  under  seal,  con- 
stituted a  new  contract  which  Lovell,  as 
president,  had  no  power  to  malce,  and  because 
of  Lovell's  want  of  power  to  bind  the  cor- 
poration as  to  the  stipulation  in  reference  to 
the  high  tension  service,  no  -contract  was  In 
fact  made  and  no  title  passed;  and  tbat  the 
only  legal  principle  by  which  the  Connecti- 
cut corporation  could  be  held  to  be  bound 
was  that  of  ratification  by  subsequent  action 
or  acquiescence.    It 
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tbe  control  fonnd  prevents,  aa  matter  of  law, 
sucti  corpDrate  ratification  as  would  other- 
wise result  from  the  facts  found,  and  that 
LoTell,  as  president,  did  not  have  power 
to  bind  the  corporation  to  pay  for  the  high 
tension  service,  as  his  letter  of  January  3d 
purported  to  do.  The  defendants  do  not  as- 
sent to  tbe  latter  proposition.  In  the  view 
that  has  been  tak«i,  it  Is  not  necessary  to  de-, 
dde  the  question  of  Lovell's  authority  In  the 
matter,  but  It  may  be  remarked  that  such 
authority  does  not  attach  to  the  office  of  pres- 
Idmt  Walte  v.  Association,  06  N.  H.  681, 
23  Atl.  77,  14  Ia  R.  A.  856,  49  Am.  St  Rep. 
630.  If  there  Is  evidence  tending  to  show 
that  the  entire  management  of  the  corpora- 
tion and  of  all  Its  business  had  been  in- 
trusted to  liovell  (Jones  v.  Williams,  139  Mo. 

I,  39  S.  W.  486,  40  S.  W.  853,  37  Ll  R.  A. 
6S2,  61  Am.  St  Rep.  436),  there  Is  no  finding 
to  that  effect,  and  the  evidence  does  not  es- 
tablish the  fact  as  matter  of  law.  What- 
ever authority  Lovell  might  have  had  under 
the  general  vote  of  the  directors  of  November 

II,  1901,  to  which  attention  has  been  called, 
in  the  absence  of  the  specific  authorization  of 
December  3l8t  the  latter  vote  prescribed  the 
torms  upon  which  the  officers  were  author- 
ized to  convey  the  property  specified  In  the 
contract  constituting  all  the  remainln*g  as- 
sets of  the  corporation,  and  abrogated  any 
authority  to  convey  them  upon  other  or  dif- 
ferent terms,  if  such  authority  could  be  found 
in  earlier  votes  or  oth«r  prior  action.  But 
conceding  that  Lovell  bad  no  authority  to 
bind  the  corporation  by  his  promise  that  it 
sbonld  pay  for  the  high  tension  service,  and 
that  he  did  not  do  so  by  his  letter  of  Janu- 
ary 3d,  the  conclusion  of  the  trial  court  that 
for  that  reason  there  was  no  contract  be- 
tween the  corporation  and  tbe  Trust  Com- 
pany, and  that  the  Trust  Company  took 
the  prov&rty  without  any  title,  is  neverthe- 
less erroneons.  Upon  the  whole  transactloi), 
giving  full  effect  to  the  stipulations  of  the 
letters,  it  is  clear  tbe  Construction  Company 
agreed  to  sell  and  the  Trust  Company  agreed 
to  buy  the  property.  In  the  negotiations  the 
Trust  Company  attempted  to  secure  an  agree- 
ment from  the  Connecticut  Company  that 
that  company  would  pay  for  the  high  tension 
service.  The  discussion  is  hampered  by  the 
paucity  of  the  facts  reported  as  to  the  execu- 
tion and  delivery  of  the  sealed  Instrument  dat- 
ed December  28th,  If  this  paper  was  execut- 
ed and  delivered,  as  might  be  inferred  from 
Its  terms,  in  advance  of  the  completion  of 
the  examination  of  the  Trust  Company's  en- 
gineers and  accountants.  It  became  binding 
at  once  upon  the  Connecticut  Company,  and 
binding  upon  the  Trust  Company  upon  the 
completion  of  such  examination,  if  the  re- 
ports of  such  examination  were  entirely 
satisfactory  to  the  Trust  C<Knpany.  lu  such 
situation,  the  contract  became  binding  upon 
the  Trust  Company  by  force  of  the  acknowl- 
edgment contained  In  the  Trust  Company's 
letter  ot  January  3d  that  the  examinations 


provided  for  by  tbe  contract  bad  been  com- 
pleted, and  that  the  results  of  such  examina- 
tion were  satisfactory  to  them.  Upon  such 
a  state  of  facts,  the  attempt  of  the  Trust  Com- 
pany to  add  an  additional  stipulation  to  a 
contract  already  completely  executed  and 
binding  upon  them  would  have  been  entire- 
ly Ineffectual,  and  Lovell's  assent  thereto,  If 
otherwise  effective  as  the  act  of  tbe  corpora- 
tion, would  be  invalid  for  want  of  consider- 
ation. But  if  the  expression  of  satisfaction 
contained  In  the  Trust  Company's  letter,  be- 
cause of  the  stipulation  as  to  a  further  agree- 
ment by  the  Construction  Companies,  must 
be  Interpreted  as  a  limited  or  qualified  satis- 
faction which  would  not  of  Itself  render  the 
contract  binding  upon  the  Trust  Company, 
it  nevertheless  appears  from  the  pleadings 
and  admitted  facts  that  the  Trust  Company 
did  acc^t  the  contract,  took  the  property 
thereunder,  and  proceeded  to  deal  therewith 
in  accordance  with  its  terms. 

It  is  to  be  noticed  that  the  parties  execut- 
ing the  sealed  Instruments  in  behalf  of  the 
several  corporations  (Bright,  second  vice 
president,  and  Root,  secretary,  for  the  Trust 
Company,  and  Lovell,  president,  and  Pride, 
secretary,  for  the  Construction  Companies) 
are  not  the  same  IndlTiduals  who  represented 
the  parties  in  tbe  transactions  of  January  3d 
(Hyatt,  vice  president,  for  the  Trust  Com- 
pany, and  Lovell  alone,  for  the  Construction 
Company).  This  evidence  would  have  a 
tendency  to  establish  that  the  formal  execu- 
tion of  the  different  papers  was  not  contem- 
poraneous. There  is  other  evidence  reported 
which,  with  tbe  terms  of  the  paper  Itself, 
tends  to  show  that  the  formal  execution  of 
tbe  sealed  instrument  was  earlier  than  Janu- 
ary Sd.  If  this  were  so,  tbe  contract  became 
binding  upon  the  Trust  Company  when  they 
proceeded  to  act  under  it,  whether  their  satis- 
faction with  the  reports  of  their  engineers 
and  accountants  resulted  entirely  from  the 
reports  themselves,  or  from  the  additional 
fact  that  Lovell,  as  president  of  the  Construc- 
tion Companies,  had  agreed  for  them  that 
they  should  pay  the  high  tension  expense. 
If  the  contract  was  executed  and  passed  be- 
fore the  completion  of  the  examinations,  the 
Connecticut  (Company,  upon  proof  of  tbe  com- 
pletion of  such  examinations  and  that  their 
results  were  "entirely  satisfactory"  to  the 
Trust  Company,  could  have  required  the 
Trust  Company  to  take  the  property  and  pro- 
ceed with  the  execution  of  the  contract,  or 
pay  damages  for  the  breach.  But  the  Trust 
Company  having  taken  the  property  and  is'o- 
ceeded  to  execute  the  contract,  the  question 
of  satisfaction  by  which  It  was  to  become 
binding  upon  them  is  entirely  ImmateriaL 
But  since  It  may  have  been  found  that  the 
execution  of  the  sealed  instrument  was  con- 
temporaneous with  or  subsequent  to  the  let- 
ters, it  must  be  concluded  the  fact  was  so 
found  if  such  finding  will  tend  to  support 
the  conclusion  of  the  trial  court  Jaques 
T.  Chandler,  73  N.  H.  376,  62  Aa  713,  asd^ 
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authorities,  supra.  It  is  therefore  necessary 
to  consider  the  tranBactions  upon  the  sup- 
position that  the  contract  dated  December 
28th  was  not  executed  by  the  Trust  Company 
and  exchanged  between  the  parties  until  the 
time  of,  or  after,  the  exchange  of  the  letters 
of  January  3d.  The  letter  of  the  Trust 
Company  expressed  their  willingness  to  ac- 
cept the  contract  already  drawn  up  and  as- 
sented to  by  the  Connecticut  Company,  "up- 
on the  express  understanding  and  agreement" 
that  the  Construction  Companies  would  pay 
for  the  high  tension  service.  The  argument 
appears  to  be  that  the  Connecticut  Company 
lias  never  entered  into  a  valid  agreement  to 
pay  for  the  liigh  tension  service;  hence  the 
Trust  Company  has  never  accepted  the  con- 
tract, and  therefore  there  was  no  contract 
and  no  sale.  But  even  if  the  Trust  Company 
proposed  as  a  condition  of  Its  entering  Into 
the  contract  that  the  Construction  Companies 
should  by  a  valid  agreement  bind  themselves 
to  pay  the  cost  of  the  high  tension  service, 
such  a  proposition  did  not  necessarily  pre- 
vent the  Trust  Company  from  accepting, 
becoming  a  party  to,  and  attempting  to  car- 
ry out  the  contract  without  such  agreement 
on  the  part  of  the  other  companies. 

If  the  Connecticnt  Company  never  bound 
Itself  to  meet  the  expense  of  the  high  ten- 
sion service.  It  is  equally  clear  that  the  Trust 
Company  deflnltely  accepted  the  contract 
of  December  28th  by  formally  executing  the 
same,  by  affixing  Its  seal  and  the  signatures 
of  the  proper  officers,  and  by  proceeding  to 
carry  It  into  execution.  If  the  Trust  Com- 
pany was  misled  Into  so  doing  by  mistake 
or  misrepresentation  as  to  Lovell's  authority 
In  the  premises,  the  contract  of  sale  would 
not  be  void,  even  If  It  might  be  avoided  by 
an  election  of  the  party  misled  to  rescind 
the  contract  and  return  what  It  had  received 
under  it  But  as  under  such  circumstances 
the  contract  would  not  be  void,  the  Trust 
Company  acquired  a  valid  title  to  the  prop- 
erty, good  until  it  should  elect  to  rescind  and 
retnm  it  Bnt  it  Is  difficult  to  find  legal 
ground  for  such  rescission.  The  Trust  Com- 
pany dealt  with  the  plalntlflfs*  corporation 
through  Its  president  as  Its  agent  They  knew 
that  as  president  merely,  he  had  no  implied 
power  to  bind  the  corporation.  While  suggest- 
ing that  they  required  the  express  agreement 
of  the  Construction  Company  as  a  preliminary 
to  their  acceptance  of  the  contract,  they  did 
accept  it  upon  the  assurance  of  the  presi- 
dent and  waived  the  corporate  action  which 
was  necessary  to  make  the  agreement  asked 
for  binding  upon  the  corporation.  In  the 
shape  matters  then  stood,  it  may  be  clear 
why,  as  a  practical  iwoposltlon,  the  assent 
of  Loveli,  the  common  stockholder,  was  con- 
sidered sufficient;  but  nothing  appears  upon 
which  It  could  be  found  that  the  Trust  Com- 
pany accepted  the  contract  upon  the  mis- 
taken I>ellef  that  the  corporate  assent  of  the 
Construction  Company  had  1>een  given  to 
the  Installation  of  the  high  tension  service 


at  its  expense.  There  is  no  suggestion  of  any 
representations  by  Loveil  as  to  his  powa  in 
the  matter  by  which  they  could  have  been 
misled.  If  the  Trust  Company  canuot  re- 
scind the  contract  because  of  the  t«rusal  of 
the  Connecticut  Company  to  i«cognIze  Lov- 
ell's authority  to  modify  the  terms  of  the 
sealed  instrument  It  is  very  clear  the  Con- 
necticut Company  cannot  do  so;  and  even  If 
on  any  ground  the  Trust  Company  could  re- 
scind, until  they  did  so  the  contract  would 
be  binding  upon  the  other  party.  Butler  v. 
Northumberland,  50  N.  H.  33,  3»;  Wlllougbby 
V.  Monlton,  47  N.  H.  206,  206.  "The  right 
to  abandon  a  contract  vests  only  in  the  party 
who  has  been  guilty  of  no  default"  1  Chit 
Cent  (5th  Am.  Bd.)  741;  Oreeley  v.  Wyeth, 
10  N.  H.  18;  Bryan  v.  Bancks,  4  B.  ft  Aid. 
401;  Clough  V.  Railway,  L.  R.  7  Exclu  26,  34. 
The  Connecticut  Company  agreed  to  sell  their 
property  to  the  Trust  Company  upon  the 
terms  embodied  in  the  sealed  Instrument 
If  they  did  not  agree  and  are  not  bound  to  pay 
the  high  tension  expense,  they  get  fall  relief 
by  a  discharge  from  the  obligations  of  that 
agreement 

In  addition  to  what  has  tteen  said,  there  1b 
a  technical  reason  fatal  to  the  conclusion  of 
the  trial  court  assuming;  that  the  exchange 
of  letters  was  anterior  to  or  contemporaneous 
with  the  execution  of  the  sealed  instrument 
When  parties  engage  in  negotiations  by 
parol,  looking  to  the  making  of  a  contract 
and  do  make  sncfa  contract  In  writing,  all 
stipulations  by  parol  anterior  to  or  con- 
temporaneous with  the  written  agreement 
are  merged  in  the  writing,  which  Is  con- 
clusively presumed,  in  the  absence  of  fraud 
or  mistake,  to  contain  the  matter  as  to  which 
the  minds  of  the  -  parties  met  Where  the 
final  expression  of  the  purpose  of  the  parties 
Is  by  specialty—*  writing  under  seal — all 
other  matter  in  writing  is  in  parol  and 
merged  in  the  sealed  instmment  Whatever 
the  parties  may  have  proposed  orally  or  in 
writing  as  to  the  terms  of  their  proposed 
treaty,  the  final  expression  of  their  agree- 
ment Is  the  writing  under  seal,  which  can- 
not be  contradicted  or  altered  by  any  an- 
terior or  contemporaneous  writing  of  less 
degree.  This  is  not  merely  a  rule  of  evidence, 
but  a  rule  of  substantive  law.  4  Wig.  Bv. 
{{  2400-2456 ;  Stark.  Ev.  <8d  Am.  Ekl)  •99S. 
Tbe  defendants  suggest  that  an  agreement 
which  is  collateral  to,  or  independent  of, 
the  stipulations  of  the  wrlttm  or  sealed  in- 
strument may  be  proved,  even  If  the  ,proot 
rests  In  parol.  Hutt  t.  HIckey,  67  N.  H. 
411,  417,  29  Aa  456;  Durkin  v.  Coblelgli,  156 
Mass.  108,  30  N.  B.  474,  17  L.  R.  A.  2^  82 
Am.  St  Rep.  436;  Morgan  v.  Griffith,  JU  B. 
6  Qxch.  70,  and  numerous  authorities  (cited 
by  them.  The  question  in  these  cases  Us  as 
to  the  proof  or  binding  effect  of  the  collafteral 
agreement,  which  may  be  proved  anjn  en- 
forced If  collateral  or  independent  bjot  It 
otherwise,  is  merged  in  tbe  written  .^^gree- 
ment  which  is  not  affected  b^  a  parol  >agree- 


P«J 


SOHOTBB  T.  KAY. 


141 


ment  whlcb  Is  not  capable  of  inroof.  If  the 
defendants  are  wrong  in  ttielr  contention 
tbat  tbe  stipulation  of  the  letters  Is  Inde- 
pendeit  of,  or  collateral  to,  tbe  stlpnlatlons 
of  tbe  sealed  Instrument,  tbe  only  result 
would  be  tbe  legal  conclusion  that  the  sealed 
Instrument  contains  tbe  entire  matter  to 
'Which  the  parties  finally  agreed;  while  If 
they  are  right,  and  tbe  matter  of  tbe  letters 
is  open,  the  evidence  that  the  Connecticut 
eorporation  did  not  become  bound  thereby 
would  establish  one  of  the  steps  necessary 
to  a  rescission  by  the  Trust  Company,  but 
would  not,  as  has  been  seen,  render  the  con- 
tract void  or  Toldable  by  the  Connecticut 
Company.  Whether,  therefore,  tbe  stipula- 
tions of  the  letters  are  collateral  or  Independ- 
ent Is  not  material,  for  neither  conclusion 
would  render  the  sealed  Instrument  void. 

As  legal  assent  binding  upon  the  plalntUfs' 
corporation  was  duly  given  to  the  taking  by 
tbe  Trust  Company,  of  tbe  properly  In  ques- 
tion, tbe  conclusion  of  tbe  trial  court  tbat 
the  Trust  Company  is  bound  to  account  as 
trustee  for  the  property  so  taken  cannot  be 
sustained,  and  the  decree  resting  upon  that 
conclusion  of  law  must  be  set  aside,  and  the 
case  stand  in  the  superior  court  for  a  finding 
upon  tbe  undecided  Issue  now  before  that 
court  The  error  In  the  finding  lying  at  the 
foundation  of  the  decree  renders  the  con- 
sideration of  the  otber  objections  urged  by 
tbe  defendants  unnece  5<iiry  at. this  time.  If 
considered,  the  only  decision  that  could  be 
made  would  be  as  to  their  validity,  or  other- 
wise, as  an  answer  to  the  decree  upon  tbe 
ground  upon  which  It  was  placed.  If  the 
main  question  presented  by  the  pleadings  Is 
decided  In  favor  of  the  plaintiffs,  the  facts 
iqwn  wlvlcb  such  finding  may  be  based  ni«y 
be  material  and  important  upon  the  otber 
questions  which  have  been  suggested.  It  Is 
not  advisable  to  consider  them  at  present, 
further  than  to  say  that  the  finding  that  if 
tlip  defendants  "are  chargeable  only  for  the 
value  as  determined  by  subsequent  devel- 
opments, then  the  property  was  nevor  worth 
as  much  as  they  paid  for  it,"  is  not  under^ 
stood  to  be  a  finding  tbat  the  defendants  paid 
full  value  for  the  property.  If  tbe  defend- 
ants are  obliged  to  account  for  the  property, 
they  would  In  any  event  be  chargeable  with 
Its  value  when  tbey  took  It  Subsequent  de- 
velopments would  be  evidence,  but  not  the 
only  evidence,  on  this  question.  Whether 
there  Is  any  evidence  of  actual  fraud  does 
not  appear  to  be  one  of  the  questions  trans- 
ferred, and  Is  not  properly  considered  by 
this  court  while  tbe  question  of  fact  remains 
opoi  in  the  trial  court  to  which  it  was  sub- 
mitted without  any  oblectton  of  this  chai^ 
acter. 

Case  discharged. 

WAX£BB  and  BINGELIlM,  JJ.,  concurred 
In  the  forgoing  opinions.  XOUNO,  J.,  dis- 
sented. 
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(Supreme  Court  of  Pennsylvania.    Jan.  T,  1907.) 
W11.1.S  —  Natubs  or  EsTATB  Devised  —  Life 

ESTATC. 

XeBtator  devised  to  hU  dauKhter-in-la^  the 
rents  and  profits  of  his  warehouse  for  her 
natural  life  without  power  to  sell  or  incumber 
the  property,  but  with  "power  to  devise  the 
same  by  last  will  and  teatament"  Held,  that 
the  dauKhter-in-law  took  a  life  estate  only. 

TEd.  Note. — For  cases  in  point  see  Cent  Dis. 
vol.  49,  Wills,  H  1418-1430.] 

Appeal  from  Court  of  Common  Pleas,  Alle- 
gheny County. 

Action  by  Lucy  (VHara  Schoyer  against 
Frederick  G.  Kay.  Judgment  for  defendant 
and  plalntUT  appeals.    Affirmed. 

The  plaintiff  was  a  daughter-in-law  of  Wil- 
liam Morrison.  The  latter  by  his  will  direct- 
ed as  follows:  "(9)  To  my  daugbter-ln-law, 
Mrs.  Lucy  Morrison,  I  devise  and  bequeath 
the  reata.  Issues  and  profits  of  my  warehouse 
and  lot  situate  on  Wood  street  In  the  city  of 
Pittsburg,  and  now  In  the  possession  of  J.  K. 
Weldin  ft  Company,  for  and  during  tbe  term 
of  her  natural  life.  It  is  my  will  that  she 
shall  not  have  power  to  sell  or  encumber 
tbe  said  property,  but  tbat  she  shall  have 
power  to  devise  tbe  same  by  last  will  and 
testament  The  devise  Is  In  lieu  and  stead  of 
the  annuity  which  I  am  now  paying  to  my 
said  daughter-in-law,  and  which  on  her  elect- 
ing to  accept  this  provision  of  my  will  i^all 
cease  and  determine.  If  the  warehouse 
should  be  destroyed  by  fire,  Insurance  to  be 
expended  In  the  reconstruction  of  building. 
Tbe  insurance  premium  to  be  paid  from  time 
to  time  by  my  executors.  On  settling  their 
final  account  the  executors  may  Invest  enough 
money  In  the  name  of  tbe  Safe  Deposit  ft 
Trust  Company  to  keep  the  premiums  paid." 
The  plaintiff  claimed  an  estate  In  fee  simple 
under  tbe  wllL  .The  court  held  that  the 
plaintiff  took  a  life  estate  only,  and  entered 
Judgment  for  defendant 

Argued  before  MITCHELL,  a  J.,  and 
FELL,  MBSTBBZAT,  ELKIN,  and  STEW- 
ART, JJ. 

John  P.  Hunter,  tor  appellant  J.  M. 
Shields,  tor  appellee. 

PER  CURIAM.  There  Is  no  room  for  re- 
sort to  any  rules  of  construction  nor  to  any 
presumptions  as  to  tbe  testator's  Intant 
What  be  meant  is  as  plain  as  language  can 
make  It  The  devise,  was  "to  my  daughter- 
in-law,  Mrs.  Lucy  Morrison,  I  devise  and 
bequeath  the  rents,  issues  and  profits  of  my 
warehouse  and  kit  situate  on  Wood  street 
*  *  *  for  and  during  the  term  of  ber  nat- 
ural life."  If  testator  bad  atojpipei  here,  the 
devisee  would  have  taken  a  life  estate,  and 
nothing  more;  bat  he  did  not  stiv  there  be- 
cause he  had  not  expressed  bis  whole  Intent 
which  was  tbat  the  devisee  should  have  a 
power  of  appointment  by  wUL    Therefore  he 
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added:  "It  Is  my  will  that  she  shall  not 
have  power  to  sell  or  encumber  the  said  prop- 
erty, but  that  she  shall  have  power  to  devise 
the  same  by  last  will  and  testament"  The 
first  clause  of  this  sentence  was  superfluous, 
but  did  no  harm,  as  it  merely  emphasized 
the  intent  that  there  should  be  no  alienation 
except  by  will.  If  he  had  transposed  the 
sentence  so  as  to  read,  "She  shall  have  pow- 
er to  devise  the  same  by  last  will  and  testa- 
ment but  shall  not  have  power  to  sell  or  en- 
cumber," there  could  have  been  no  question 
about  his  Intent,  and  yet  the  meaning  would 
have  been  exactly  the  same.  "It  is  a  rule  of 
common  sense  as  well  as  law  not  to  attempt 
to  construe  that  which  needs  no  construc- 
tion." Reek's.  Appeal,  78  Pa,  432. 
Judgment  affirmed. 


(217  Pa.  118) 

SMITH  v.  CITT  OP  PHILADELPHIA. 

(Soprenie   Court  of  Pennsylvania.    Feb.   26. 
1907.) 

MUI7I0IPAI.       COBPOBATIONS  —  DEFKOTIVK 

SlBJSETg — CONTBinUTORY  Neoliqekce. 

In  an  action  to  recover  for  injuries  received 
by  an  aliased  depression  in  a  street,  held,  that 
a  nonsuit  was  properly  entered  on  the  ground 
of  plaintiffs  contributory  negligence. 

AK>eal  from  Court  of  Common  Pleas, 
Philadelphia  County. 

Action  by  Frank  J.  Smith  against  the  city 
of  Philadelphia.  From  an  order  refusing 
to  take  off  a  nonsuit,  plalntifC  appeals.  Af- 
flraied. 

Argued  before  MITCHELL,  O.  J.,  and 
FELL,  BROWN,  ME8TRBZAT,  POTTER, 
ELKIN,  and  STEWART,  JJ. 

Howard  A.  Davis  and  John  T.  Murphy,  for 
appellant  iflarry  T.  Kingston,  Asst  City 
Sol.,  and  John  L.  Kinsey,  City  Sol.,  for  ap- 
pellee. 

FELL,  J.  A  nonsuit  was  entered  in  this 
case  on  the  ground  of.  contributory  negli- 
gence, The  plaintiff.  In  daytime,  was  driv- 
ing on  Rising  Sun  Lane,  which  is  a  wide 
avenue  and  at  the  place  of  the  accident  un- 
improved as  a  city  street  He  was  riding  In 
a  road  cart  at  a  slow  trot,  when  one  wheel 
of  the  cart  ran  into  a  depression,  and  in 
taming  the  horse  abruptly  to  one  side  the 
cart  was  upset  The  depression  was  G  or 
8  feet  in  length  and  aboirt  10  feet  in  width, 
with  sloping  sides,  and  had  a  depth  of  6  or 
8  inches  at  its  lowest  point.  It  was  near  the 
edge  of  a  car  track,  which  curved  from  a 
cross-street  onto  the  lane.  There  were  no 
other  vehicles,  nor  other  objects  on  this  part 
of  the  lane,  to  distract  the  plaintiff's  atten- 
tion or  obstruct  his  view  of  the  road  in  front 
of  him.  He  testified  that  he  could  have  seen 
the  depression  when  25  or  50  feet  from  It, 
and  that  he  had  last  glanced  In  front  of  him 
two  minutes  before  the  accident,  and  then 
was  looking  for  a  car  that  might  come  from 
the  cross-street 


It  Is  evident  from  the  plalntlfTs  testimony 
that  be  was  not  exercising  the  reasonable 
care  that  the  law  requires  of  every  traveler 
on  a  public  highway  to  look  where  he  is  go- 
ing. If  he  had  looked  in  front  of  him,  he 
would  have  seen  the  depression  In  time  to 
avoid  It  There  was  no  excuse  for  not  look- 
ing. In  Qnlnlan  v.  Philadelphia,  205  Pa. 
309,  54  Atl.  1026,  relied  on  by  the  appellant, 
the  bole  was  in  the  asphalt  surface  of  the 
street  at  a  place  where  the  passageway  waS' 
narrowed  by  wagons  backed  against  the  cnrb 
In  front  of  a  market  house,  vehicles  were 
passing  In  both  directions,  and  the  plaintiff 
could  not  see  the  hole  because  of  the  wagon 
immediately  in  front  of  her. 

The  Judgment  Is  affirmed. 


mi  Pa.  UO) 
MoGAFPERTY    *.    CITT    OF    PHILADEL- 
PHIA. 

(Supreme   Court  of  Pennsylvania.    Feb.  25, 
1907.) 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Action  by  Edward  J.  McCafferty  against 
the  city  of  Philadelphia.  From  an  order  re-' 
fusing  to  take  oS  a  nonsuit,  plaintiff  ap-' 
peals.    Affirmed. 

Argued  before  MITCHELL,  O.  J.,  and 
FELL,  BROWN,  MESTREZAT,  POTTER, 
BLEIN,  and  STEWAJBT,  JJ. 

FELL,  J.  This  case  arose  from  the  same 
accident  as  that  of  Smith  t.  City  of  Phila- 
delphia, supra,  In  which  the  opinion  of 
the  court  has  been  filed.  The  cases  wen^' 
tried  together,  and  the  same  queatioo  Is  in'-' 
volved  In  each. 

The  judgment  la  affirmed. 


(n<  Fa.  tw> 
CROOKS  V.  PITTSBURG  RYS.  CO. 
(Supreme  Court  of  Pennsylvania.    Jan.  7,  1007.) 
Street  Railroadb— Iwjubt  to  Pxdestbiaj*— 

conteibutobr  nsglioercb. 

'Where  a  person  attempted  to  cross  defend- 
ant's street  car  tracks,  and  was  strudt  by  a 
car  wb'ich  he  intended  to  take,  and  he  could  have 
taken  but  one  or  two  steps  from  the  time  he 
entered  on  the  line  of  the  track  until  the  car 
canKht  him  in  the  space  between  the  rails,  he 
was  enilt;  of  contributory  negligence  barring 
recovery. 

fEd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  44,  Street  Railroads.  iS  204-220.] 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County. 

Action  by  Marie  B.  Crooks  against  the 
Pittsburg  Railways  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Re- 
versed. 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  MESTREZAT,  POTTER. 
ELKIN,  and  STEWART,  JJ. 

James  C.  Gray,  Clarence  Burleigh,  William 

A.  Challener,  and  W.  W.  Siu 
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lant     Body    P.    Marshall    ud    Tboa.    M. 
Marahall,  for  appellee. 

POTTER,  J.  Tbls  was  an  action  of  trea- 
paas  bronght  by  Marie  B.  Orooka  against  tbe 
PIttabnrg  Railways  Company  to  recover  dam- 
ages for  tbe  death  of  her  husband,  Bverett 
B.  Orocdcs,  who  was  ran  over  and  killed  by 
one  of  defendant's  cars  on  Etast  street  In 
tbe  city  of  Allegheny  abont  10  o'dock  on  the 
evening  of  February  10,  1909. 

Mr.  and  Mrs.  Crooks  had  been  spending 
the  evening  at  the  house  of  a  friend  on  Bast 
street.  It  was  their  intention  to  return  home 
by  a  trolley  car  running  south  on  that  street. 
It  appears  from  the  evidence  that  the  cars 
made  sufficient  noise  in.  iiassing  to  be  plainly 
beard  Inside  the  honse.  When  Mr.  Crooks 
was  about  ready  to  leave  the  house,  a  car 
was  heard  to  pass,  and  some  remark  was 
made  about  missing  it  Hearing  another  car 
«omlng,  Mr.  Crooks  went  out  of  the  house, 
followed  first  by  his  friend,  Mr.  Erhardt,  and 
then  by  Mrs.  Crooks.  Tbe  Erhardt  honse 
was  on  the  east  side  of  the  street,  while  the 
single  track  traversed  by  defendant's  can 
was  laid  abont  three  feet  from  tbe  curb  on 
the  other  or  west  side  of  tbe  street  From 
tbe  steps  of  the  bouse  to  the  rail  was  a  dis- 
tance of  abont  17  feet  It  was  Mr.  Crooks' 
Intention  to  stop  the  car  at  the  comer  of  an 
alley,  almost  opposite  the  house,  and,  in  or- 
der to  do  this,  he  attempted  to  cross  in  front 
of  the  approaching  car,  as  the  opening  to  ad- 
mit passengers  was  at  the  rear  platform,  up- 
on the  othw  side  of  the  car.  While  in  the 
very  act  of  stuping  or  leaping  across  the 
track,  Mr.  Crooks  was  struck  by  the  car, 
and  killed.  Mr.  Erhardt  who  was  close  be- 
hind, sprang  backwards,  and  saved  himself. 
Plalntlfl  produced  a  number  of  witnesses, 
who  testified  that  the  car  was  running  very 
rapidly,  and  did  not  come  to  a  stop  until  It 
reached  a  point  abont  200  feet  beyond  the 
Idace  ot  the  accident  It  was  also  shown 
by  plalntUFs  witnesses  that  there  was  no 
headlight  on  tbe  front  of  the  car.  But  the 
car  was  lighted  npon  the  Inside,  and  the  light 
shone  through  the  windows,  and  a  great  deal 
of  noise  was  made  by  the  car  as  It  ran,  so 
that  it  could  be  heard  at  some  distance. 

It  la  dear  from  the  testimony  that  the  de> 
.ceased  heard  tbe  car  while  be  was  In  the 
house,  and  saw  It  after  he  came  out  upon 
the  street,  as  it  approaclied,  and  then  at- 
tempted to  cross  In  front  of  It,  for  the  pur- 
pose of  stopping  and  boarding  that  particular 
car.  The  railway  consists  of  a  single  track, 
and  the  space'  between  the  rails  was  about 
five  feet  Two,  or  at  most  three,  steps, 
wonld  have  cleared  It  entirdy;  and  as  Mr. 
Crooks  was  stmdc  while  he  was  between  the 
rails.  It  Is  apparent  that  he  could  have  taken 
but  one  or  two  steps  from  the  time  he  oiter^ 
ed  open  the  line  of  the  track  until  he  came 
in  contact  with  the  car.  In  other  words, 
his  stepping  within  the  line  of  the  rail  and 
the  coming  of  the  car  to  that  partlcolar  spot 


must  have  been  practically  Instantaneous. 
Where  a  foot  passengw  walks  or  steps  di- 
rectly in  front  of  an  approaching  car,  and 
Is  struck  at  the  Instant  he  sets  his  foot  be- 
tween the  rails,  there  is  but  one  inference 
which  can  reasonably  be  drawn  from  that 
fact  and  that  is  the  Inference  of  contribu- 
tory negligence.  It  is  idle  to  estimate  and 
suggest,  as  did  some  of  the  witnesses  In  this 
case,  that  a  car  can  travel  100  or  160  feet 
In  the  fraction  of  a  second  which  passes 
while  the  foot  is  being  rapidly  raised  and  set 
to  the  ground  In  taking  a  step.  If  there  had 
been  any  appreciable  distance  between  him 
and  the  car,  a  foot  passenger  walking  rapid- 
ly or  numing,  as  was  Mr.  Crooks  in  this 
case,  would  have  crossed  the  line  before  it 
could  reach  him.  The  deceased  was  a  tall, 
agile  man,  and,  as  one  of  the  witnesses  said, 
the  rapidity  of  his  movements  was  such  that 
a  leap  or  two  wonld  take  him  across.  If, 
then,  as  is  shown  by  the  testimony,  the  car 
caught  him  in  the  space  between  the  rails, 
while  he  was  crossing  thus  rapidly.  It  must 
have  been  almost  within  touch  as  bis  foot 
left  the  ground  to  take  the  one  fatal  step 
that  put  him  In  the  way  of  danger. 

Tbe  testimony  Is  undisputed  as  to  the  man- 
ner in  which  this  most  unfortunate  accident 
occurred.  As  we  have  seen,  one  step,  or  at 
the  most  two,  carried  the  deceased  from  a 
point  outside  the  line  of  the  track  into  col- 
lision with  the  car.  It  must  have  occurred 
In  less  than  a  second  of  time.  Tbe  facts 
speak  for  themselves.  The  action  of  the  de- 
ceased can  only  be  characterized  as  contribu- 
tory negligenoek  and  the  Judgment  is  n- 
versed. 


(&T  Pa.  n) 
HATS  T.  COLONIAL  TRUST  CO. 
(Supreme  Oonrt  of  Pennsylvania.   .F(4.  4, 190T.) 

PABTNEBSHIP— CONTR^OV— CONSTBTJOIIOR. 

Plaintiff  and  defendant  had  agreed  in  writ- 
ing that  plaintiff  should  take  up  options  oa 
certain  stock  at  $10  a  share.  He  was  to  b* 
paid  $100  a  month,  and  if  he  sold  the  stock 
at  a  vrice  aatisfactory  to  defendant  was  to 
receive  a  oommiHion  of  25  per  cent  of  die 
proflts,  and  If  he  determined  to  take  np  the 
option  himself,  he  was  to  have  a  salary,  and 
his  Investment  was  to  be  repaid  with  interest 
and  he  was  also  to  have  25  per  cent,  of  the 
proflts  of  the  sale.  Held,  not  to  constitute  a 
partnership,  so  that  defendant  was  not  bound 
to  consult  plaintiff  as  to  a  sale  of  the  stock. 

rEd.  Note.— For  cases  hi  point  see  Cent  Dig. 
voL   88,   Partnership,   i  2S.1 

Appeal  from  Oonrt  of  Common  Pteai^  Alle- 
gheny County. 

BUI  by  Milton  D.  Hays  against  the  Colonial 
Trust  Company.  Decree  tor  plaintiff.  De- 
fendant appeals.    Reversed. 

The  follovring  Is  the  statement  of  facts  and 
opinion  of  Sbafer,  J.,  of  the  conrt  below: 

"On  September  IS,  1900,  the  plaintiff  and 
defendant  entered  Into  an  agreement  In  writ- 
tag,  by  which  It  was  provided  that  the  plahi- 
tiff  should  take  np  g^on^^oiy^^t^ 
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stock  of  the  Pittsburg  &  Castle  Shannon  Ball- 
road  at  $10  per  share,  and  that  If  the  defend- 
ant should  determine  to  take  up  these  options, 
the  plaintiff  was  to  have  25  per  cent,  of  the 
profits  of  the  sale  of  the  stock  of  the  road, 
after  the  defendant  should  receive  the  full 
amount  of  his  money  Invested,  with  6  per 
cent  interest,  'and  a  salary  also  for  his  time 
given  to  same,'  and  that  the  defendant  should 
have  full  control  of  the  stock  of  the  road. 
The  plaintiff  was  also  to  have  $100  i)er  month, 
and  that  the  defendant  might  terminate  the 
agreement  at  any  time  by  giving  10  days' 
notice  in  writing,  which  was  done  In  Febru- 
ary, 1801.  The  agreement  contains  other  pro- 
visions which  are  not  now  In  question.  The 
plaintiff  had  by  this  time  procured  from  the 
owners  of  the  stock  options  at  $10  a  share, 
and  procured  such  cations  on  .5,225  shares  of 
the  stock,  and  delivered  them  to  the  defend- 
ant, who  exercised  the  rights  therein  granted 
and  purchased  the  stock,  and  the  shares  were 
transferred  to  the  defendant  and  other  per- 
sons at  his  direction  on  the  boolts  of  the  com- 
pany. 

In  March,  1901,  the  defendant  pledged  to 
the  German  National  Bank  as  collateral  se- 
corlty  for  a  loan  of  $40,000,  about  4,900  or 
5,000  shares  of  this  stock,  and  these  shares 
were  transferred  partly  to  J.  W.  Friend  and 
partly  to  F.  N.  Hoffstott,  who  were  each  of- 
ficers of  the  national  bank  which  made  the 
loan.  A  snpplemental  agreement  was  made 
between  the  parties  in  August,  1900,  which 
recites  that  the  defendant  has  purchased  a 
majority  of  the  stock  of  the  railroad  com- 
pany, and  Is  about  to  dispose  of  the  same  at 
a  profit  to  John  S.  Scully  of  Pittsburg,  and 
agrees  that  the  profits  of  the  sale  so  to  t>e 
made  shall  be  reinvested  in  a  proposed  rail- 
way company.  In  August,  1901,  the  defend- 
ant t>eing  then  the  owner  of  the  majority  of 
the  stock,  purchased  from  Mr.  Bailey  the 
greater  part  of  the  remainder  of  the  stock 
for  $25  per  share,  and  the  stock  was  deliver- 
ed to  tilm  in  November,  1901.  In  December, 
1901,  2,446  shares  of  the  stock  were  trans- 
ferred on  the  books  of  the  company  to  Mr. 
Hoffstott  and  2,430  to  Mr.  Friend,  these  trans- 
fers t>eing  made  on  the  t>ooks  of  the  company 
for  the  purpose  of  electing  directors  at  the 
next  meeting  of  the  railway  company.  In 
January  of  1902,  the  bank  called  upon  Jutte 
to  pay  the  loan  for  which  the  stock  was  pledg- 
ed, and  he  replied  that  be  could  not  do  so, 
and  that  he  was  willing  to  sell  the  stock  at 
$12  per  share,  and  this  was  done  and  the  loan 
was  canceled  by  Mr.  Friend  and  a  check  for 
$20,000,  being  the  difference  between  the  price 
of  6,000  shares  at  $12  per  share  and  the  note, 
wag  sent  to  Mr.  Jutte.  The  testimony  as  to 
this  sale  was  only  that  of  Mr.  Jutte,  ex- 
amined by  tlie  plaintiff  as  for  cross-examina- 
tion, and  that  of  Mr.  Friend,  who  was  claim- 
ed to  have  taken  part  in  the  collusive  sale, 
and  other  parties  connected  with  the  defend- 
«nt  The  conduct  of  Jutte  in  tiis  negotla- 
tlong  with  Mr.  T.  A.  Noble,  a  proposition 


made  by  him  stiortly  before  the  actual  sale  to 
Mr.  Friend  and  some  other  matters,  which  ap- 
pear in  the  evidence,  together  with  the  very, 
contradictory  and  unsatisfactory  account  giv- 
en by  these  parties  of  their  transactions,  un- 
doubtedly throw  grave  suspicion  upon  tb« 
bona  fides  of  the  sale  by  Jutte.  There  is  not 
enough,  however,  in  the  evidence  to  Justify 
the  court  in  finding  that  Jutte  received,  or 
was  to  receive,  more  tlian  $12  per  share  for 
the  stock,  or  that  be  was  guilty  of  positive 
bad  faith  In  selling  at  that  price,  and  the  ex- 
ceptions relating  to  the  bona  fides  of  the  sale 
are  therefore  dismissed. 

"We  have  carefully  considored  the  excep- 
tions of  the  plaintiff  and  the  findings  of  fact 
upon  which  it  was  founded  filed  herein.  The 
exceptions  are  nnmerous,  and  cover  almost 
every  item  of  the  account  The  first  exception 
is  to  the  charge  of  proceeds  of  sale  of  5,000 
shares  at  $12  a  share,  the  plaintiff's  claim 
that  the  accountant  should  I>e  charged  with 
this  stock  at  a  much  higher  price.  The  other 
exceptions  are  to  two  items  of  credit  claim, 
and  are  all  dismissed,  the  items  of  credit  be- 
ing sufficiently  discussed  in  the  opinion  here- 
tofore filed.  The  finding  in  regard  to  the 
charge  for  stock  sold  to  whicdi  plaintiff  ex- 
cepts is  that  there  is  not  sufficient  evidence 
to  Justify  the  court  in  finding  that  Jutte  re- 
ceived or  was  to  reeelve  mor6  than  $12  per 
share  for  the  stock,  or  that  he  was  guilty  of 
positive  bad  faith  in  selling  at  that  price; 
and  the  charge  against  Jutte  of  the  stock  sold 
at  the  rate  of  $12  per  share  only  was  thus 
put  solely  upon  the  ground  that  It  did  not 
positively  appear  that  he  In  fact  received  a 
greater  price  than  that  for  the  stock.  As 
suggested  in  the  opinion  filed,  the  evidence  in 
regard  to  the  sale  of  the  stock,  all  of  which 
came  from  Jutte  and  the  purchaser  from  him, 
was  highly  unsatisfactory.  In  the  first  place 
the  defendant  stated  the  account  of  the  num- 
ber of  shares  sold  by  him  and  the  prlee  at 
which  they  were  sold  as  if  from  his  books,  is 
a  way  which  could  hardly  be  correct  but 
which  he  stuck  to  in  his  testimony  until  it 
became  evident  that  it  could  not  be  correct 
when  his  counsel  asked  leave  to  amend  his 
account  The  statement  of  the  account  thus 
made  was  such  as  to  show  that  nothing  at  all 
was  coming  to  the  plaintiff.  It  furtho:  ai>- 
peared  that  upon  negotiation  for  sale  of  the, 
same  stock  six  months  before,  he  insisted  up- 
on the  stock  bjeing  put  In  along  with  other 
property  at  the  price  of  $12  a  share,  and  the 
other  property  put  in  at  a  price  higher  than 
was  asked  for  it  by  the  seller,  so  as  to  cover 
the  difference  between  $25  a  share  and  $12 
a  share.  He  afterwards  bought  other  stock 
at  $25  a  share.  When  In  the  winter  of  1902 
the  stock  was  actually  sold  for  $12  a  share  to 
an  officer  of  the  bank  who  was  practically  in 
charge  of  the  defendant's  affairs,  the  trans- 
action has  a  very  artificial  appearance,  t)e- 
Ing  carried  on  by  corre^randence  in  writing 
between  the  parties  practically  in  the  same 
office.  Considering  these  cinmmBtancaL.aod 
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the  inimetouB  oonrtradlctioDS  and  inoMiBlBtaii- 

des  in  the  testimony  of  the  parties  to  the 
transaction,  we  cannot  help  aerlonsly  donbt- 
Ing  Ita  good  faith  and  snapect  Tery  strongly 
that  the  sale  was  merely  a  pretended  one  for 
the  purpose  of  depriving  the  plaintiff  ot  his 
share  of  the  proceeds  of  the  purchase  of  the 
stock.  We  would  not,  however,  feel  Justified 
in  finding  the  fact  to  be  so. 

"There  is,  however,  another  view  of  the 
case  which  we  believe  was  not  heretofore 
snffici^tly  considered.  The  defendant  was 
as  to  this  stock  a  partner  with  the  plaintiff. 
It  la  true  that  the  contract  between  them  pro- 
Tided  that  the  defendant  should  htrve  'full, 
control  of  the  stock  of  said  road,'  but  that 
does  not  mean  that  he  should  sell  when  and 
as  he  pleased  without  consultation  with  the 
plaintiff  or  notice  to  him,  and  perhaps  does 
not  refer  to  the  sale  of  it  at  all,  nor  does  It 
mean  that  he  should  pledge  it  for  bis  own  In- 
dividual debt  The  duty  of  the  defendant  un- 
der the  contract  was  to  sell  the  stock.  It  he 
sold  It  all.  In  the  nsnal  way,  upon  the  open 
market,  and  to  procure  for  it  the  best  price 
that  could  be  bad.  What  the  defendant  did, 
was  to  pledge  It  for  bis  own  debt,  and  thus  to 
put  the  control  of  It  more  or  less  out  of  his 
own  bands,  and  then  without  notice  to  the 
plaintiff,  who  was  entitled  to  receive  one- 
fourth  of  the  profits,  without  notice  to  the 
public,  and  without  notice  to  or  consultation 
with  any  of  the  several  parties  who  bad  been 
negotiating  for  the  stock  from  time  to  time 
and  whose  offers  bad  been  rejected,  to  sell  It 
for  less  than  one-half  of  what  he  had  paid  for 
similar  stock  not  long  before  and  less  than 
one-half  of  what  be  bad  been  offered  for  it 
not  long  before,  to  the  officer  in  control  of 
the  bank  which  held  It  as  collateral,  and  In 
whose  name  one-half  of  It  actually  stood  at 
the  time  upon  the  books  of  the  company. 
And  tbis  sale  was  made  of  the  whole  of 
the  5,000  shares,  although  only  two-thirds 
of  the  amouilt  supposed  to  be  received  was 
reqidred  to  pay  the  note  for  which  it  was 
pledged.  It  Is  true  that  no  sales  of  the 
stock  were  made  upon  the  open  market  by 
anyone  before  this  transaction,  but  we  have 
no  hesitation  in  finding  fr<om  the  evidence 
ttiat  the  stock  was  worth  $S5  a  share  at  the 
time  It  was  sold  by  the  defendant  at  $12  n 
share;  We  think  that  the  defendant  having 
sold  the  stodc  under  the  circumstances 
above  stated,  is  not  In  a  position  to  complain 
that  he  is  chai^^  with  the  last  price  at 
which  any  of  the  stock  was  actually  sold. 
Ttte  exceptions  to  the  findings  as  to  the 
diarge  for  the  stock  are  therefore  sustained 
to  the  extent  above  stated,  and  the  account 
stated  In  opinion  heretofore  filed  Is  to  be 
modified  by  charging  the  defendant  with  6,000 
shares  of  stock  at  $25  per  share,  instead  of 
$12  per  share.  This  adds  $65,000  to  the 
debit  Bide  of  the  account  and  Increases  the 
same  to  be  divided  between  the  parties  by 
that  amount,  making  the  same  $69,206.40,  In- 
stead of  $4,206.46.     Of  this  amount  75  per 
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cent  belongs  to  the  defendant  and  25  per 
cent,  or  $17,301.61,  to  the  plaintiff,  from 
which  is  to  be  deducted  $911.86,  leaving  a 
balance  in  favor  of  the  plaintiff  of  $16,389.76. 

"Let  a  decree  be  drawn  that  there  is  due 
from  the  defendant  to  the  plaintiff  the  sum 
of  $16,889.75  upon  the  account  between  tbem, 
which  amount  the  defendant  is  ordered  and 
directed  to  pay  the  plaintiff,  and  that  the 
costs  be  paid,  one-fourth  by  the  plaintiff,  and 
three-fourths  by  the  defendant" 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  MBSTREZAT,  POTTEB, 
KLKIN.  and  STEWART,  JJ. 

Samuel  McOIay,  for  appellant  B.  8.  Rob- 
ertson, for  appellee. 

MITCHELL,  0.  J.  In  September,  1900, 
plaintiff  and  Jutte,  appellant's  decedent  made 
an  agreement  in  writing  by  which  plaintiff 
was  to  take  up  options  on  certain  stock  at 
$10  a  share.  He  was,  to  be  paid  $100  a 
month,  and  in  case  he  sold  the  stock  at  a 
price  satisfactory  to  .Tntte  he  was  to  have  25 
per  cent  of  the  profits.  If,  however,  Jutte 
determined  to  take  up  said  options  himself 
then  Jutte  was  to  have  a  salary  for  his  time, 
his  Investment  was  to  be  repaid  with  Inter- 
est and  then  plaintiff  was  to  have  25  per  cent 
of  the  profits  on  the  sale  of  the  stock.  Jutte 
was  to  have  "full  control"  of  the  stock.  A 
subsequent  agreement  was  made  In  August, 
1901,  relating  to  the  Investment  of  the  profits 
In  a  proposed  coal  and  railroad  company,  but 
not  materially  affecting  the  provisions  of  the 
first  contract.  The  learned  Judge  below, 
though  apparently  after  much  doiibt  and  hes- 
itation, came  to  the  opinion  that  the  parties 
as  to  these  transactions  were  partners,  and 
that  Jutte  was  bound  to  consult,  or,  at  least 
notify  plaintiff,  and  "to  sell  the  stock  If  he 
sold  it  at  all,  in  the  usual  way  upon  the  open 
market"  We  cannot  however,  concur  In  this 
construction  of  the  agreement  It  overlooks 
at  least  one  attribute  of  partnership,  the 
community  of  liability  for  losses.  The  caoe 
belongs  rather  to  that  class  where  compensa- 
tion may  be  measured  by  a  proportion  of 
profits  without  making  a  partnership.  Haines 
&  Co.'S  Estate,  176  Pa.  354,  85  Ati.  237. 

Jtrtte  was  to  be  the  owner  of  the  stock 
throughout  the  transactions.  The  sales  by 
plaintiff  under  the  options  he  took  were  to 
be  "at  a  profit  satlsfactoi?  to"  Jutte:  no  (nich 
provision  as  to  the  satisfaction  of  plaintiff 
was  made  as  to  sales  by  Jutte;  the  latter 
was  "to  have  full  control  of  the  stock ;"  and 
he  could  traminate  the  agreement  on  ten 
days'  notice  In  writing.  It  Is  clear  that  Jutte 
was  the  owner,  the  principal,  and  plaintiff 
only  an  agent  to  purchase,  and  within  limits 
to  sell.  He  was,  however,  an  agent  with  an 
Interest  In  the  proceeds  of  the  sales  which 
entitled  him  to  an  account  and  to  the  ex- 
hibition of  good  faith  on  the  part  of  Jutte  in 
getting  the  best  price  obtainable.  For  mis- 
takes by  which  he  missed  sales /«< 
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prices  than  he  conld  Bubseqnently  obtain,  or 
other  errors  of  judgment  Jutte  was  not  lia- 
ble ;  but  he  was  bound  to  good  faith  towards 
plaintiff.  At  the  first  adjudication  the  learn- 
ed Judge  below  stated  the  account  on  these 
principles,  and  found  a  balance  due  of  only 
$139.51.  But  on  the  second  adjudication  up- 
on exceptions  filed  to  the  first,  he  raised  the 
amount  to  $16,389.75.  The  difference  arises 
from  the  different  views  of  a  sale  of  a  large 
block  of  the  stock  at  $12  a  share.  This  sale 
was  attacked  as  fraudulent  and  collnslTe 
with  the  purpose  of  defrauding  plaintiff.  On 
this  the  court  said:  "Considering  these  cir- 
cumstances and  the  numerous  contradictions 
and  inconsistencies  in  the  testimony  of  the 
parties  to  the  trimsaction,  we  cannot  help 
seriously  doubting  its  good  faith  and  suspect 
very  strongly  that  the  sale  was  merely  a  pre- 
tended one  for  the  purpose  of  depriving  the 
plaintiff  of  bis  share  of  the  proceeds  of  the 
purchase  of  the  stock.  We  would  not,  how- 
ever, feel  justified  in  finding  the  fact  to  be 
so."  He  did,  however,  find  that  as  there  was 
a  partnership  the  sale  by  Jutte  was  such  a 
failure  of  duty  to  plaintiff  as  his  partner  as 
to  make  him  liable  for  the  price  that  the 
stock  was  actually  worth  and  had  been  sold 
for  within  a  comparatively  short  time. 

But,  as  already  said  there  was  no  partner- 
ship; Jutte  had  three  times  the  amount  at 
stake  in  the  profits  that  plaintiff  had,  and  he 
not  only  had  the  right  as  owner  to  determine 
when  and  upon  what  terms  he  would  sell, 
but  the  agreement  shows  that  plaintiff  trust- 
ed Jutte's  judgment  on  that  subject.  The 
latter  can  only  be  held  liable  for  actual  bad 
faith.  This  was  the  basis,  moreover,  on 
which  plaintiff's  Mil  was  filed.  The  learned 
judge  below,  having  in  his  opinions  on  both 
bearings  explicitly  refused  to  find  actual 
fraud,  the  decree  cannot  be  sustained. 

Decree  reversed,  and  decree  on  first  hearing 
reinstated,  with  leave  to  appellee  to  file  ex- 
ceptions de  novo. 


HOLlfES  V.  STANHOPB. 

(Supreme  Court  of  Pennsylvania.    Feb.  4,  1907.) 

Wn.LB— COKSTBCOnOW— HSTATB   Dkvibbd. 

Testator  in  his  will  directed  that  his  in- 
terest in  certain  property  described,  or  any 
other  that  he  might  own,  should  be  divided  be- 
tween S.  and  J.,  with  the  provision  that,  if  S. 
or  J.  should  die.  their  share  was  to  go  "to  the 
one  remaining.  If  both  to  K.,  or  his  mother  if 
living,  then  to  him."  Held,  that  S.  and  J.,  on 
surviving  testator,  took  a  fee;  the  contingency 
of  the  death  of  S.  or  J.  being  referable  to  the 
time  of  testator's  death. 

Appeal  from  Coort  of  Common  Pleas,  Phil- 
adelphia County. 

Action  by  Sallle  B.  W.  Holmes  against 
John  B.  Stanhope.  Judgment  for  defend- 
ant, and  plaintiff  appeals.    Affirmed. 

Case  stated  to  determine  title  to  real  es- 
tate.   The  real  estate  In  question  belonged 


to  Elisabeth  P.  Powell,  who  died  leaving 
a  win  as  follows: 

"  •  •  •  It  Is  my  wish  that  after  all  my 
debts  end  funeral  expenses  are  paid,  and 
that  ell  my  interest  In  the  Third  street 
property,  or  any  other  I  may  own,  be  equal- 
ly divided  between  Sallie  A.  Swayne  and 
John  P.  Howell.  For  Gertrude  H.  Stanhope 
I  leave  the  Bond  John  now  holds  and  to  Wil- 
lie at  her  death.  I  think  the  prospects  of  the 
rest  of  my  nieces  and  nephews  are  brighter, 
and  what  I  have  to  leave  is  not  worth  dlvtd- 
Ims;  between  so  many. 

"I  would  like  so  much  to  leave  them  some- 
thing more  than  love,  but  I  see  nothing  now 
but  bright  prospects  for  them  all,  and  mine 
would  be  such  a  mlt&  *  *  *  If  Sallie  or 
John  should  die,  their  share  Is  to  go  to  the 
one  remaining,  If  both  to  Edward  Wilson 
Holmes,  or  his  mother  If  living,  then  to  him." 

The  plaintiff  claimed  that  the  devise  to 
SalUe  A, Swayne  and  John  P.  Howell  gave 
a  life  estate  only,  and  that  as  they  were 
both  dead  she  took  an  undivided  interest  In 
the  land  under  the  will  as  Sallie  A.  Swayne. 
Defendant  claimed  a  fee  as  the  successor  In 
title  to  the  interest  of  Sallle  A,  Swayne  and 
John  P.  Howell. 

Argued  before  MITCHELL,  O.  J.,  and 
FELL,  BROWN,  MBSTREZAT,  POTTBE, 
BLKIN,  and  STEWART,  JJ. 

Charles  Markill,  Hood  Ollpin,  and  Cans 
&  Haman,  for  appellant  Frederick  0,  New- 
bonrg,  Jr.,  for  appellee. 

PER  CURIAM.  The  language  of  the  will  Is: 
"It  is  my  wish  •  •  »  that  all  my  interest 
In  the  Third  street  property  or  any  other  that 
I  own  be  divided  between  Sallie  A  Swayne 
and  John  P.  Howell."  This,  under  our  stat- 
ute, carries  a  fee,  unless  a  contrary  Intent  of 
the  testatrix  appears.  An  estate  in  fee  plain- 
ly given  is  never  cut  down  to  a  lesser  inter- 
est without  clear  evidence  of  Intent  to  do  so. 
Flick  V.  Forest  Oil  Co.,  188  Pa.  317,  41  AtL 
635.  So  far  Is  this  will  from  showing  such 
Intent  that,  In  addition  to  the  presumption 
from  the  general  rule,  the  testatrix  In  the 
same  paragraph  expressly  indicates  hw  ac- 
tual Intention  to  give  the  named  devisees 
her  whole  estate  by  an  apology  or  explana- 
tion to  her  other  relatives :  "I  think  the  pros- 
pects of  the  rest  of  my  nieces  and  nephews 
are  brighter,  and  what  I  have  to  leave  Is  not 
worth  dividing  between  so  many." 

But  In  the  next  paragraph  of  her  will  tes- 
tatrix directed,  "If  Sallie  or  John  should  die, 
their  share  is  to  go  to  the  one  remaining,  If 
both  to  Edward  Wilson  Holmes,  or  his  moth- 
er If  living,  then  to  him,"  and  appellant  ar- 
gues that  this  reduces  the  first  gift  to  a  life 
estate.  But  here,  again,  we  have  not  only 
the  established  presumption  in  such  cases 
that  testatrix  meant  death  of  the  devisees 
in  her  own  lifetime,  but  a  clear  expression 
of  her  actual  intent  She  knew,  of  course, 
that  the  devisees  must  die  at  some  time,  and 
Digitized  by  V^OOQ  IC 


Fa.) 


DONNES  ▼.  DQMNBB. 


M7 


wben  she  used  tbe  word  "IT*  she  must  have 
referred  to  aome  definite  time  or  occarrence. 
Her  words  do  not  admit  of  any  other  meaa- 
ing,  and  tbe  period  or  occurrence  Indicated 
was  ber  own  death,  when  the  estate  as  given 
would  vest  m  possession.  In  this  latter  para- 
graph, therefore,  slie  was  providing,  not  for 
a  reduction  of  the  estate  in  fee  to  one  tot 
life,  but  for  a  failure  of  tbe  devise  Itself, 
partly  or  wholly,  by  the  death  of  one  or  both 
tbe  devisees  before  her  own  death  had  made 
it  effective.  Had  she  meant  to  reduce  tbe  first 
estate  to  one  for  life  only,  ber  natural  and 
almost  only  reasonable  expression  would  have 
been  iiot  "If."  but  "when,"  SaUie  or  John 
shall  die. 
Judgment  affirmed. 


(Ce  Pa.  (7) 

DONNEB  V. 


DONNBB. 


(Supreme  Oonrt  of  Pennsylvania.    Jan.  21, 
1907.) 

1.  Trusts  —  Accounting    bt    Tbubtbb  — Ih- 
vestmeni  in  cobfobate  slock. 

On  the  onranization  of  a  corporation,  only 
one-tenth  of  tbe  capital  atock  was  paid  in  in 
cash.  One  of  the  organizers  sold  to  a  brother 
a  portion  of  hia  stock  at  par,  paying  for  it 
with  money  which  he  had  received  from  bia 
brother  for  investment  The  promoters  of  the 
company  developed  it  by  means  of  money  bor- 
rowed on  the  company's  notes  with  their  in' 
dorsement,  and  not  by  paying  up  the  balance 
of  the  capital,  and  thereafter  the  company  prop- 
erty was  sold  at  a  very  large  profit  Eeld, 
that  the  promote  who  sold  stock  to  his  brothetr 
most  account  for  the  profits  ia  proportion  to 
their  respective  holdings  of  the  capital  stock, 
and  not  in  proportion  to  the  funds  furnished 
by  his  brother  to  all  the  money  invested  in  the 
enterprise,  whether  borrowed  on  the  company's 
notes  or  paid  on  Account  of  the  stock. 

2.  APFKAIi— RBVIUW— FlNDINSB    OF    MASXEB.  ; 

Where  a  master  .found,  as  a  fact  that 
defendant  sold  certain  bonds  at  par,  and  such 
findings  were  confirmed  by  the  court  below  and 
were  based  on  evidence,  they  will  not  be  dis- 
turbed on  appeal. 

FEd.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  |$  4015-^018.] 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County. 

Bill  by  Frank  Donner  against  Wll]Iam  H. 
Donner.  Decree  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

Argued  before  MITCHELIi,  O.  J.,  and 
FBLLi,  BROWN,  MESTREZAT,  POTTER, 
BLKIN,  and  STEWART,  JJ. 

James  H.  Beat,  WUUam  A.  Stome,  Beed, 
Smltb,  Shaw  &  Seal,  and  Robert  3.  Dodda, 
for  appellant  John  0.  Bane  and  D.  F.  Pat- 
terson, for  appellee. 

POTTER,  J.  This  caise  was  bete  before  on 
an  appeal  from  tbe  interlocutory  decree  of 
tbe  court  below.,  ordering  an  accounting. 
D<mner  v.  Donner,  211  Pa.  409,  60  Atl.  1036. 
In  that  decree  it  was  determined  that  the 
plaintiff  was  entitled  to  «/ib  of  tbe  interest 
of  tbe  defendant  in  the  various  companies 
named  in  the  bill.  We  were  of  the  opinion 
tbat  the  principle  upon  which  the  accounting 


was  ordered  was  sound,  althoDgta  we  did  not 
agree  with  the  calculation  by  which  the  exact 
fractional  interest  was  ascertained;  but  as 
no  exception  had  been  filed  by  the  plaintiff, 
and  no  appeal  taken  by  him,  that  feature  of 
the  case  was  not  considered,  and  the  decree 
was  affirmed  as  it  stood.  Upon  tbe  return  of 
the  record,  tbe  court  below  ordered  defend- 
ant to  state  and  present  to  the  court  bis  ac- 
count as  trustee  of  tbe  plaintiff,  with  leave 
to  plaintiff,  to  file  exceptions  thereto.  In  pur- 
suance of  said  order  an  account  was  filed  by 
defendant,  to  which  plaintiff  filed  exceptions. 
Thereupon  tbe  court  appointed  Joseph  M. 
Swearingon,  Esq.,  master  "to  state  the  ac- 
count of  Wm.  H.  Donner  as  trustee  of  Frank 
Donner  in  accordance  with  tbe  findings  of 
fact  and  law  and  the  decree  of  this  court 
and  tbe  opinion  and  decree  of  the  Supreme 
Court  therein,  and  to  make  r^ort  thereof 
to  the  court."  The  present  appeal  Is  taken 
by  defendant  from  tbe  dismissal  of  excep- 
tions filed  by  him  to  tbe  report  o^  the  master, 
and  to  tbe  final  decree,  wblcb  confbmed  tbe 
master's  report,  with  a  single  modification. 

Counsel  for  appellant  have  argued  at  con- 
siderable length  substantially  tbe  same  ques- 
tions with  regard  to  the  basis  of  tbe  propor- 
tionate interests  of  the  appellant  and  the  ap- 
p^ee  :nrbicb  were  decided  on  the  former  ap- 
peal. Due  respect  for  the  ability  and  force 
with  which  the  argument  in  this  particular 
was  presented  has  led  us  to  carefully  re- 
examine the  basla  of  our  former  decision: 
but,  as  a  result,  it  has  not  appeared  tbat  we 
yrtsn  under  any  mat«lal  misapprehension  as 
to  the  facta  In  reaching  our  former  conclu- 
sion. Nor  can  we  see  anything  wrong  In  the 
theory  upon  which  tbe  main  question  in 
the  former  appeal  in  this  case  was  decided. 
Tbe',argument  of  counsel  and  our  own  In- 
vestigation have  tended .  to  emphasize  tbe 
fact,  which  appears  clearly  In  the  evidence, 
tbat  the  parties  in  control  of  the  Union  Steei 
Company  did  not  pursue  the  ordinary  and 
Bound  buainesB  policy  of  paying  into  the 
treasury  of  the  company,  in  cash  or  ita 
equivalent,  the  capital  stock  of  the  company. 
Instead  of  paying  in  the  required  funds  as 
ci^itaL  they  chose  to  put  their  contributions 
to  It,  into  the  form  of  a  loan  to  tbe  company, 
and  took  the  demand  notes  of  tbe  company 
therefor.  The  result  was  that,  instead  of  be- 
ing amply  provided  with  capital  of  Its  ovra, 
tbe  company  was  placed  in  the  {position  of 
being  heavily  in  debt  to  its  own  stockhold- 
ers. It  matters  not  whether  tbe  notes  thus 
taken  from  the  company  were  discounted  in 
bank  or  not.  Tbat  Is  wholly  immaterial. 
Tbe  notes  were  given  to  W.  H.  Donner  and 
the  Messrs.  Mellon,  and  afterwards  the  pay- 
ment of  this  indebtedness  was  made  the  ex- 
cuse for  the  creation  of  an  immense  bonded 
indebtedness,  which  would  have  been  wholly 
uimecesBary  for  tbe  purposes  of  the  com- 
pany, if  the  cash  which  had  been  paid  In  bad 
been  applied  to  capital  stock.  Strange  as  it 
may  appear,  there  is  no  evidence  that,  '«/i:11{^ 
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immense  Issue  of  120,000,000  of  capita)  stock, 
anytblng  more  than  an  Insignificant  fraction 
was  ever  paid  Into  tbe  treasury  of  the  com- 
pany. Tbe  total  inrestment  In  tbe  proper- 
ties was  $17,853,634.34,  so  tbat  the  amount 
of  the  capital  stock  Anally  Issued,  which  was 
$20,000,000.  would  have  been,  If  It  had  been 
paid  up  In  cash  or  Its  equivalent,  considera- 
bly more  than  enough  to  cover  the  entire 
amount.  Or,  to  put  It  In  another  way,  if  the 
funds  which  were  actually  advanced  by  W. 
H.  Donner  and  his  associates,  the  8tockh<rfd- 
ers  of  tbe  company,  had  been  paid  Into  the 
treasury  of  the  company  as  capital  stock, 
there  would  have  been  no  Indebtedness,  and 
no  occasion  for  an  Issue  of  bonds  to  provide 
the  necessary  capital  for  the  company,  and 
the  questions  In  dispute  In  this  case  would 
not  have  arisen.  It  was  the  deliberate  with- 
holding from  the  c(»npany  of  tbe  proceeds  of 
the  capital  stock  which  made  occasion  for 
the  bond  Issua  As  a  matter  of  fact,  while 
the  business  was  carried  on  under  the  cor- 
porate name  of  the  Union  Steel  Ciompany, 
the  formalities  of  corporate  management 
ware  dispensed  with,  and  the  methods  fol- 
lowed were  entirely  those  of  a  partnership. 
In  hla  answer,  W.  H.  Donner  says:  "No 
meeUnga  of  the  stockholders,  and  no  meet- 
ings of  the  directors  as  such  (except  for  or- 
ganization) of  said  Union  Sted  Company 
were  ever  held  until  after  the  arrangement 
for  the  sale  of  Its  capital  stock  to  the  United 
States  Steel  Corporation,  as  hereinafter  de- 
scribed. Tbe  business  aflTairs  of  said  enter- 
prise wen  carried  on  by  Mr.  A.  W.  Mellon, 
Mr.  B.  B.  Mellon,  and  myself."  The  matter 
of  the  organization  of  the  company  and  the 
peculiar  methods  adopted  by  Its  promoteni 
to  supply  it  with  funds,  by  lending  the  mon- 
ey to  it,  and  taking  Its  notes  Instead  of  its 
certificates  of  stock,  is  not  directly  before  us; 
but  It  has  been  brought  into  the  case,  and 
we  have  felt  obliged  to  take  note  of  it,  by 
reason  of  tbe  zeal  of  counsel  in  rearguing 
questions  which  were  considered  and  dis- 
posed of  on  the  former  appeal.  We  see  no 
reason  whatever  tO'  change  the  conclusions 
we  then  reached. 

When  tbe  case  was  here  before,  It  was 
admitted  that,  for  the  sale  of  the  properties 
by  W.  H.  Donner  and  tbe  Mellons,  they  re- 
ceived bonds  of  the  total  par  value  of 
$25,214,288.41,  and  that  the  total  Investment 
In  the  Union  Steel  Company  and  Its  sub- 
sidiary corporations  was  $17,858,534.84.  If 
the  bonds  be  considered  as  worth  par,  tbis 
left  a  profit  of  $7,380,764.07,  of  which  one- 
fourth  belonged  to  W.  H.  Donner,  and  this 
amount,  or  $1340,188.52,  was  paid  or  set  over 
to  blm  In  bcntds  of  tbe  Union  Steel  Company, 
guarantied  by  the  United  States  Steel  Corpo- 
ration. These  profits  only  arose  or  appeared 
after  the  payment  of  tbe  Indebtedness  of  the 
company.  That  these  profits  were  actually 
made,  and  paid  over  In  the  shape  of  bonds, 
to  W.  H.  Donner,  appears  over  and  over  again 
from  the  records  at  this  case.    It  appears 


clearly  from  tbe  admissions  of  the  defendant 
in  his  answer,  and  It  is  also  shown  by  the 
account  filed  by  him,  and  by  the  statraient 
of  tbe  settlement  between  him  and  the  Mel- 
lons. The  defoidant  admitted.  In  his  state- 
ment, exhibit  No.  65,  ottered  In  evidence  upon 
tbe  trial  before  the  court,  that  his  profits 
were  $1,840,188.52.  He  testified  that  he  had 
this  statement  prepared,  showing  accurately 
tbe  profit  made  by  the  Messrs.  Mellon  and 
himself.  In  a  prior  statement  rendered  May 
1,  1908,  identified  as  exhibit  No.  87,  he  had 
already  admitted  a  total  profit  on  the  trans- 
action of  $7,816,229.27,  at  which  his  one-fourth 
would  be  $1,820,057.82.  That  the  profits  of 
the  defendant,  embodied  in  bonds,  were  actu- 
ally in  his  possession  or  control,  was  not  dis- 
puted on  the  former  ai^eal.  The  dltvute 
was  as  to  the  proportions  only,  into  whidi 
these  profits  of  defendant  should  be  divided 
In  the  settlement  with  his  brother.  Now,  In 
the  present  appeal.  It  appears  that,  for  the 
first  time  In  tbe  history  of  the  case,  W.  H. 
Donner  set  19  before  the  master  the  claim 
that.  Instead  of  tbe  Union  Steel  Company 
being  allowed  par  for  the  bonds  taken  from 
It  by  Its  stockholders  In  payment  of  the 
funds  advanced  to  It,  there  was  an  arrange- 
ment made  between  themselves  by  which  be 
and  the  Mellons  took  the  bonds  from  the  com- 
pany at  a  valuation  of  about  70  cents  on  tbe 
$1.  This  claim  Is  entirely  Inconsistent  with 
tbe  theory  of  tbe  case  when  It  was  tried  upon 
Its  merits  hi  tbe  court  below,  and  when  pre- 
sented here  before.  If  It  Is  correct,  the  de- 
fendant  could  not  have  made  the  profit  of 
$1,840,188.62  which  be  then  reported  and  ad- 
mitted over  and  over  again.  Whether  they  did 
or  did  not  take  the  Ixmds  from  the  company 
at  this  reduced  rate,  instead  of  receiving 
them  at  par.  Is  a  question  of  fact ;  and  both 
the  master  and  the  court  below  have  found 
this  fact  against  the  contention  of  appellant, 
and  have  found  that  the  bonds  were  Issued 
and  accepted  at  par.  Tbe  master.  In  his  re- 
port, after  referring  to  the  fact  that  the  at- 
tempted distribution  of  the  bonds  Into  capital 
and  Indebtedness  by  the  defendant  was  arbi- 
trary, and  not  In  accord  with  the  actual 
transaction,  says:  "I  cannot  find  from  the  evi- 
dence that  of  the  Investment  of  $17,853,534.34, 
$2,106,596.19  was  capital  stock  and  the  re- 
mainder, $15,746,988.15,  Indebtedness,  and 
that  the  bonds  received  were  distributed  ac- 
cordingly; nor  can  I  find  that  the  price  at 
which  the  bonds  were  taken  was  $706.0721 
[on  each  $1,000  bond]"— thus  squarely  nega- 
tiving the  contention  of  appellant. 

We  can  find  nothing  in  the  facts  of  tbe 
case,  or  In  the  details  of  the  transaction, 
from  start  to  finish,  to  Indicate  tiiat  the 
bonds  of  tbe  company  were  not  considered  as 
worth  par,  by  Its  stockholders,  when  they 
accepted  them  In  exchange  for  the  properties 
of  the  company  In  what  was  to  them  a  most 
profitable  deaL  It  must  be  remembered  that 
the  bonds  were  not  sold  or  offered  for  sale 
by  the  company  in  the  ^]^n\;xf[^^i^  f^re 
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placed  by  liie  defendant  and  his  aaaoclatea 
upon  what  was  at  the  time  tbelr  own  prop- 
erty, and  Issued  tor  the  express  purpose  of 
enabling  them  to  make  sale  of  that  property 
on  satisfactory  terms.  Under  such  drcnnk- 
stances,  the  bonds  were  presomably  worth 
imi«di  more  to  the  stockholders  than  they 
wotild  be  to  the  outside  public  Sispeclally 
was  tnlB  the  case,  when  the  transaction  did 
not  call  for  new  funds  from  these  stock- 
holders, but  InTOlved  only  the  sale  of  proper- 
ties In  which  their  funds  were  already  hi- 
Tested  to  a  very  large  amount,  and  in  an 
enterprise  which  ttaey  would  be  compelled  to 
carry  to  a.suocessfnl  Issue,  in  order  to  save 
tbemselTes  from  heavy  loss.  In  other  words, 
If  the  taiTestment  was  for  any  reason  unde- 
sirable, they  were  already  committed  to  it, 
and  to  a  very  large  extent.  The  defendant 
never  set  up  in  his  answer  any  claim  that 
the  bonds  were  accepted  at  less  than  par. 
Nor  does  his  statement  of  acoonnts  contain 
any  such  claim ;  but  thronc^out  it  constantly 
and  consistently  treats  the  bonds  as  being 
worth  par.  The  statement  upon  which  set- 
tlonent  was  made  between  W.  H.  Donner 
and  -the  Melkms  also  treats  the  bonds 
throughout  upon  the  basis  of  par,  and  con- 
tains no  indication  that  any  part  of  them 
was  taken,  or  was  regarded,  as  worth  less 
than  par.  That  statement  shown  as  Exhibit 
No.  4,  contains  a  note  as  follows:  "Note  G. 
Profits  shown  are  based  on  bonds  at  par." 

A  further  bit  of  corroborative  evidence  ap- 
pears in  the  fact  that  the  defendant  gave  to 
the  plalntur  a  rough  statement  Exhibit  Na 
86,  in  which  he  ihea  estimated  that  plaintiff 
was  entitled  to  a  profit  of  60  per  cent,  npon 
the  transaction.  In  this  statement  no  dis- 
tinction is  made  between  the  bonds  at  par 
and  cash.  Frank  Donner's  inveetment  bad 
been  ¥2S,000  in  cash,  and  it  was  upon  this, 
amonnt  that  W.  H.  Donner  then  desired  to 
make  a  setttemest,  on  the  basis  of  60  per 
cent  profit  This  would  be  $15,000,  which, 
added  to  the  $23,000  of  original  investmoit 
made  $40,000;  and,  in  pursuance  of  this  cal- 
culation, W.  H.  Donner  actually  sent  bis 
brother  40  $1,000  bonds,  which  had  a  total 
par  value  of  jost  $40,000.  This  shows  that 
at  that  time,  March  10, 1903,  which  was  only 
a  few  days  after  the  bonds  had  been  received, 
with  the  guaranty  of  the  United  States  Steel 
Corporation  upon  then),  the  defendant  re- 
garded them  as  worth  par,  and  used  them  at 
that  valuation  in  attempthig  to  discharge  an 
admittedly  Just  and  valid  obligation  payable 
in  cash  or  Its  equivalent  And  another  In- 
cident, showing  the  view  then  held  as  to  the 
value  of  the  bonds,  is  this.  The  bonds  were 
received  by  W.  H.  Donner  and  the  McUcmib 
early  in  March,  1903,  and  on  April  9th,  with- 
in a  month  thereafter,  the  defendant  wrote 
to  Frank  Donner  offering  to  send  him  $1,000 
for  one  of  his  bonds,  thus  indicating  In  a 
very  practical  way  that  he  then  considered 
them  worth  par.    Again,  on  June  6,  1903,  10 


days  before  this  bill  was  filed,  the  defendant 
sent  to  counsel  for  plaintiff  a  paper.  Identi- 
fied as  Exhibit  No.  37,  which  is  entitled  a 
"general  statement  showing  selling  price,  in- 
vestment and  profits,"  and  In  this  statement 
the  bonds  are  treated  throughout  as  if  they 
were  taken  as  cash  at  their  par  value.  That 
these  bonds  were  as  a  matter  of  fact  issued 
and  accepted  by  all  parties  concerned,  at  tbe 
par  value,  is  strongly  evidenced  by  the  agree- 
ment with  the  United  States  Steel  Corpora- 
tion, and  by  the  proposition  of  T.  Mellon  & 
Sons  to  the  directors  of  the  Union  Steel  Com- 
pany, by  which  they  agreed  to  purchase, 
and  did  purchase,  at  par  and  accrued  in- 
terest $3,000,000  of  the  bonds.  Everywhere, 
throughout  the  transaction  it  appears  that 
the  bonds  were  considered  as  worth  par  and 
as  the  equivalent  of  that  much  In  cash.  It  Is 
difficult  to  see  any  reason  why  this  should 
not  Iiave  been  the  case.  The  bonds  were  is- 
sued by  the  Union  Steel  Company,  and  pay- 
ment of  them  is  guarantied  by  the  United 
States  Steel  Corporation,  one  of  the  largest 
richest  and  most  powerful  corporations  in 
the  world.  They  are  of  the  denomination  of 
$1,000  each;  are  dated  December  1,  1902; 
are  payable  at  the  expiration  of  60  years 
after  their  date;  are  free  of  taxes;  are  re- 
deemable after  December  1,  1907,  at  110  and 
Interest;  and  bear  Interest  from  December 
1,  1902,  at  tbe  rate  of  5  per  cent  per  annum, 
payable  semiannually.  They  are  secured  by 
a  first  mortgage  and  collateral  trust  deed 
upon  all  the  property  of  the  Union  Steel  Com- 
pany, including  the  stocks  and  after-acquired 
property,  and  said  mortgage  provides  for  an 
annual  sinking  fund  of  2  per  cent  of  the 
bonds  outstanding  and  unpaid.  The  sugges- 
tion of  counsel  for  appellee  seems  to  be  well 
founded  that  it  was  an  afterthought  on  the 
part  of  the  appellant  to  claim  that  these 
bonds  were  Issued  in  payment  of  the  indebt- 
edness of  the  company  at  a  valuation  of  a 
little  more  than  70  cents  on  the  $1.  The 
master  finds  that  the  position  taken  by  the 
accountant  in  this  respect  was  untenable, 
and  the  court  below  was  much  more  em- 
phatic in  rejecting  the  suggestion  that  the 
accountant  should  have  the  benefit  of  the 
bonds  at  70  cents  on  the  $1,  and  we  see 
no  reason  to  differ  with  Its  conclusion  in  this 
respect 

Several  of  the  assignments  of  error  raise 
questions  as  to  certain  credits  claimed  by 
accountant  and  disallowed  by  the  master  and 
the  court  below,  and  as  to  the  charge  of 
$1,818.18  against  the  accotmtant  In  the  matter 
of  the  Union  Improvement  Company.  These 
were  all  purely  matters  of  fact  and  there 
was  sufficient  evidence  to  sustain  the  findings 
of  the  master,  which  are  affirmed  by  the 
court,  and  we  will  not  disturb  them. 

The  assignments  of  error  are  all  overruled, 
the  decree  of  the  conrt  below  Is  affirmed, 
and  this  appeal  is  dismissed,  at  the  cost  of 
appellant 
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In  re  MULHOUiAND'S  ESTATE. 

Appeal  of  DA  COSTA 

(Supieme  Court  of  Pennsylvania.   Fefb.  4,  1907.) 

1.  WlIXS— DEVISATIT    TEL    NoR— REJiJSAI.    OV 

Issue. 

The  orphans'  court  refused  an  issue  devisa- 
vit  vel  non,  where  there  was  some  evidence  of 
a  want  of  memory  and  childishness  on  the  part 
of  testatrix,  but  the  undisputed  evidence  showed 
that  the  will  was  drawn  at  her  instruction  by 
an  attorney,  and  executed  in  bis  presence  with- 
out any  party  in  interest  being  present.  The 
testatrix  knew  the  nature  of  the  act,  what  she 
wanted  done  with  her  property,  and  the  person 
naturalLv  the  subject  of  her  bounty.  Held,  that 
the  decree  would  be  sustained. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  49.  Wills,  H  742-745.] 

2.  Sake— Capacity  of  Testatbiz. 

Where  testatrix,  shortly  after  having  made 
her  will,  was  declared  a  weak-minded  person 
under  the  acts  of  June  20,  1895  (P.  L.  300),  and 
June  19,  1901  (P.  L.  574),  the  decree  operated 
prospectively  only,  and  did  not  change  the 
burden  of  proof  as  to  the  will,  and  while  the 
'  decree  should  have  been  considered  in  a  contest 
over  the  will,  its  effect  was  defeated,  where  it 
was  shown  to  have  been  secured  at  the  instance 
of  the  contestant  against  the  will. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  49,  Wills.  S§  104^110,  138-147.] 

Appeal  from  Orphans'  Court,  Philadelphia 
Oonnty. 

In  the  matter,  of  the  estate  of  Margaret 
Mnlholland.  From  a  decree  refusing  an 
Issue  devisavlt  vel  non,  Margaret  W.  Da 
CoBta  appeals.    Affirmed. 

The  register  of  wills  directed  a  precept 
for  an  Issue  devisavlt  vel  non  to  the  court 
of  common  pleas  to  determine  the  question 
of  the  validity  of  the  will.  On  appeal  to 
the  orphans'  court  evidence  was  beard  and 
the  court  filed  an  opinion  reversing  the  order 
of  the  register  of  wills,  and  directed  the  lat- 
ter to  admit  the  will  and  codicil  to  probate. 

Argued  before  MITCHELL,  0.  J.,  and 
FELL,  BROWN,  MESTRE^ZAT,  POTTER, 
ELBaN,  and  STEWART,  JJ. 

Edward  A.  Anderson  and  Edwin  S.  Ward, 
for  appellant.  Wm.  H.  R.  Lukens,  for  ap- 
pellee. 

MITCHELL,  C.  J.  There  is  no  evidence  In 
this  case  which  would  Justify  any  court  In 
allowing  a  Jury  to  set  aside  this  will.  The 
circumstances  under  which  it  wag  drawn  are 
undisputed.  A  member  of  the  bar  while  on 
a  business  visit  to  the  testatrix's  grand- 
daughter was  informed  that  testatrix  with 
whom  he  was  not  personally  acquainted  de- 
sired to  see  him.  Be  went  into  the  next 
room  and  was  Introduced  to  testatrix  who 
told  him  she  wanted  to  make  a  will.  He  re- 
quested the  granddaughter  to  leave  the  room, 
and  then  testatrix  said  she  had  made  a  will 
at  the  Instigation  of  her  daughter,  Mrs.  Da 
Casta,  of  which  she  did  not  approve,  leaving 
the  total  sum  and  substance  of  her  estate 
to  that  daughter,  that  she  desired  to  equal- 
ly divide  her  property,  and  that  she  wished 
the  children  of  her  dead  daughter  to  have 


a  share  of  her  estate.  The  will  was  tben 
written  in  accordance  with  this  expressed 
desire,  read  carefully  to  testatrix,  and  ap- 
proved by  her,  witnesses  were  brought  in, 
and  In  tbeir  presence  the  will  was  read 
again  to  testatrix,  and  tben  executed,  no 
one  being  present  but  testatrix,  the  witnesses, 
and  the  attorney.  The  will  bequeathed  her 
gold  watch  to  one  of  the  granddaughters, 
and  the  residue  of  her  estate  to  her  cbildreit 
and  grandchildren.  We  thus  have  afflrma-' 
tive  and  practically  tmdisputed  evidence  that 
testatrix  knew  the  nature  of  tlie  act  she 
was  performing,  knew  what  property  she 
had,  what  she  wanted  done  with  it,  and  also 
knew  the  persons  whose  relationship  to  her 
would  make  them  naturally  the  objects  of 
bw  consideration.  These  are  the  essential 
elements  of  testamentary  capacity.  On  the 
other  side,  there  is  the  usual  neighborhood 
gossip  about  want  of  memory,  acts  of  child* 
Ishness,  inability  to  take  care  of  herself,  etc. 
Opinions  unfortified  by  specific  facts  are  a 
very  unsafe  basis  on  whlcli  to  deprive  any 
person  of  control  of  his  property.  In  the 
evidence  In  this  case,  facts  to  sustain  the 
opinions  as  to  mental  weakness  are  notably 
absent.  A  whole  volume  of  such  testimony 
would  be  of  little  weight  against  the  clear 
affirmative  proof  of  testamentary  capacity 
already  shown,  and  what  there  Is  of  it  is 
discredited  by  the  explicit  finding  of  the 
learned  Judge  below  that  "the  contestant  an4 
most  if  not  all  of  her  witnesses,  either  on 
cross-examination  or  while  testifying  In 
chief,  state  facts  which  are  utterly  in  con- 
flict with  their  assertions  of  imbecility."  . 

One  feature  of  the  case  requires  further 
notice.  Shortly  after  the  making  of  the 
will  now  in  contest,  the  contestant  apparently 
having  learned  of  it  and  apprehensive  that 
the  prior  will  under  which  she  would  take 
the  whole  estate  would  be  thereby  revoked, 
filed  a  petition  In  the  court  of  common  pleas 
under  the  acts  of  June  25,  1895  (P.  L  300), 
and  June  19,  1901  (P.  L.  674),  to  have  h«- 
mother  declared  of  weak  mind,  and  after 
a  hearing  that  court  "reached  the  conclo- 
sion  that  the  testatrix  was  not  able,  owing 
to  weakness  of  mind,  to  take  care  of  hw  own 
property,"  and  appointed  a  guardian.  The 
operation  of  this  decree  was  prospective 
only,  and,  therefore,  It  did  not  change  the 
burden  of  proof  In  regard  to  the  will.  Ow- 
ing, however,  to  the  shortness  of  the  interval 
between  the  execution  of  the  will  and  the  de- 
cree of  the  common  pleas,  the  latter  Is  prop- 
er evidence  for  consideration  in  a  contest 
over  the  former.  Apart,  however,  from  the 
fact  that  such  weak-mindedness  as  might 
lead  to  improvidence  In  the  care  of  property 
is  not  necessarily  inconsistent  with  testa- 
mentary capacity,  the  decree  in  the  present 
case  is  entitled  to  very  little  weight  in  view 
of  the  forcible  suggestion  of  the  learned 
Judge  of  the  orphans'  court:  "Whether  the 
conclusion  would  have  been  reached  bad  the 
fact  been  disclosed  that  the  petitioner  had 
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recognized  tbe  capacity  of  the  mother  to  take 
care  of  her  property  by  obtaining  the  will 
of  May,  1901,  which  she  then  held  in  her 
poBseealon,  by  which  she  would  succeed  to 
the  ezeluslTe  paasesslon  of  the  estate,  may 
well  be  doubted;  but  the  fact  was  not  only 
not  disclosed,  but  the  petitioner,  in  testifying 
In  the  proceeding,  positively  denied  that  such 
a  will  had  been  executed." 

This  case  is  a  fresh  illustration  of  the 
unwise  and  dangerous  character  of  the  act 
referred  to  In  Hofllman's  Estate,  209  Pa.  357, 
58  AtL  665,  and  the  necessity  for  great  care 
and  circumspection  In  its  administration.  In 
particular,  the  relationship  of  the  petitioner 
not  only  to  the  accused  but  to  the  accused's 
property,  with  a  view  to  the  uncovering  of 
any  secret  or  selfish  motive  in  the  proceed- 
ings, should  always  be  made  a  specific  polut 
for  the  keenest  and  most  searching  Judicial 
hMjoiry.  Had  the  real  facts  been  disclosed 
in  the  hearing  In  the  common  pleas.  It  la 
not  probable  that  the  learned  Judge  there 
would  have  appointed  a  guardian  at  the  In- 
stance of  a  grasping  daughter  with  such  a 
plain  interest  in  taking  the  mother's  prop- 
erty out  of  her  control. 

Decree  affirmed,  with  costa 


m?  Pa.  e») 
HARDING  r.  PHILADELPHIA  RAPID 
TRANSIT  CO. 
(Supreme  Court  of  Pennsylvania.    Feb.  4,  1907.) 

CaBBTEBS— INJUBT    TO    PaSSENOBBS— CORTBIB- 

xjroBt  Neglioehcs. 

One  ridinf!  on  the  ronninR  board  of  a  sum- 
mer car,  outside  of  a  lowered  bar  is  ne^liRent 
per  se,  and  cannot  recover  for  injuries  received 
whether  he  could  have  got  a  safer  position  or 
riot. 

[Bid.  Note.— For  casra  in  point,  see  Cent  DIk- 
vol.  9,  Carriers,  {  1379.] 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Action  by  Frank  V.  Harding  against  the 
Philadelphia  Rapid  Transit  Company.  Judg- 
moit  for  def«idant,  and  plaintiff  appeals. 
Affirmed. 

Argued  before  MITCHELL,  O.  J.,  and 
FELL,  BROWN,  MESTREZAT,  POTTER, 
ELKIN.  and  STEWART,  JJ. 

John  McConaghy,  Jr.,  for  appellant.  Rus- 
sell Doane  end  Thomas  Learning,  for  appel- 

PBB  CURIAM.  There  was  no  evidence  of 
defendant's  negligence.  The  plaintiff  had  no 
recollection  of  the  accident  and  the  witnesses 
on  his  side  who  saw  it  only  said  hi  general 
terms  that  when  the  two  cars  passed  each 
other  the  running  board  of  the  one  on  which 
plaintiff  stood  was  crowded  and  several  men 
jamped.  fell  or  were  pushed  or  bmstied  off. 


A  witness  for  the  defense  testified  that  as  the 
cars  passed,  a  man  on  plaintiff's  car  extended 
his  hand,  grasped  the  other  car,  and  was 
thrown  backwards  against  the  men  behind 
him,  Including  plaintiff.  This  is  the  most 
plausible  acooimt  that  was  given,  and  apart 
from  it  there  is  nothing  to  show  that  plain- 
tiff on  the  approach  of  the  car  did  not  lose 
his  nerve  and  Jump  or  fail  from  the  car. 
Under  the  clrcimistances  there  was  no  pre- 
sumption of  negligence  on  the  part  of  de- 
fendant, but  even  if  It  had  been  clearly 
shown.  It  would  have  been  altogether  im- 
materlaL  Plaintiff  was  riding  voluntarilj- 
In  a  place  of  manifest  danger,  and  In  so 
doing  he  assumed  all  the  risks  of  the  situa- 
tion. It  is  settled  law  that  it  is  contributory 
negligence  which  will  bar  recovery,  to  stand 
on  the  platform,  or  the  running  board  of  a 
car,  when  a  place  can  be  reached  inside. 
Thane  v.  Traction  Co.,  191  Pa.  249,  43  Atl. 
136,  71  Am.  St.  Rep.  767 ;  Bumbear  v.  Trac- 
tion Co.,  198  Pa.  198,  47  Atl.  961.  And  it 
is  equally  clear  that  one  who  takes  a  position 
of  manifest  knd  Imminent  danger  assumes 
the  risk  of  his  position  whether  he  could 
have  got  a  safer  place  or  not  Bard  v.  Trac- 
tion Co.,  176  Pa.  97,  84  Atl.  953,  53  Am.  St. 
Rep.  672;  Malpass  v.  Pass.  B.  R.  Co.,  189 
Pa.  699,  42  Atl.  291. 

It  Is  argued  by  appellant  that  he  was  not 
"Warned  by  the  conductor  of  the  danger  of 
his  position.  But  the  lowered  bar  was  suffi- 
cient warning  In  itself.  It  was  notice  that 
the  running  board  on  that  side  was  a  place 
of  danger,  and  that  passengers  were  not  ex- 
pected, nor  so  far  as  the  company  could  con- 
trol the  situation,  permitted,  to  use  It,  even' 
for  the  limited  purpose  of  getting  on  or  off 
the  car  for  which  the  running  board  Is  in- 
tended. The  alternative  offered  by  plaintiff 
of  having  to  wait  for  another  car  and  thus 
l)eing  late  in  getting  home  is  no  Justification. 
In  any  other  country  than  this,  plaintiff 
would  have  been  forcibly  prevented  from  get- 
ting on  the  car  at  all  after  the  number  of 
passengers  had  reached  the  limit  of  safety 
or  even  of  convenience.  To  attempt  the  en- 
forcement of  such  a  regulation  here  would 
certainly  lead  to  continual  quarrels  and 
breaches  of  the  peace.  A  reasonable  amount 
of  concession,  therefore,  to  the  American's 
impatience  of  control  and  confidence  in  his 
own  ability  to  take  care  of  himself  should 
not  be  visited  with  punishment  by  the  Inflic- 
tion of  penalties  on  the  company  for  the 
passenger's  own  fault.  It  must  be  definitely 
recognized  that  one  who  undertakes  to  ride 
on  the  mnning  board  outside  of  a  lowered 
bar,  is  negllgait  per  se,  and  cannot  recover 
for  Injuries  Incident  to  his  position,  whether 
he  oould  have  got  a  safer  position  or  not 

Judgment  affirmed. 
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NORTH  BRADDOOK  BOBOUOH  ▼.  MO- 

NONGAHELA  ST.  BY.  CO. 
(Supreme  Court  ot  Pennsylvania.    Jan.  7,  1907.) 

1.  Municipal  Cobpokations— Bbidgks— Coh- 

TBAOI  WITH  BAILWAY  COMPANY. 

A  street  railway  company  agreed  with  a 
borough  to  build  a  bridse,  with  approaches,  so 
that  they  would  be  a  part  of  a  municipal  street, 
paved  and  curbed.  A  sufficient  surface  could 
be  obtained  only  by  extending  the  base  of  the 
embankment  beyond  the  limits  of  the  street,  so 
as  to  encroach  on  private  property,  or,  if  the 
base  was  restricted  to  the  street  limits,  by  the 
building  of  a  retaining  wall.  The  city  had  not 
a«quirea  any  land  for  any  extension  of  the 
width  of  the  street:  but  the  railroad  company 
constmcted  retaining  walls  only  a  iMirt  of  tha 
distance,  and  for  the  remainder  widened  the 
base  so  as  to  encroach  upon  private  land.  On 
refusal  of  the  railroad  company  to  construct  the 
retaining  walls  any  further,  the  city  finished 
the  work.  Held,  that  the  railway,  company  was 
bound  to  build  such  retaining  walls,  and  the 
borough  was  entitled  to  recover  the  cost  of  con- 
steucting  the  same  from  the  railway  company. 

2.  SaMI— CONTKACT— CONSTBDCTION. 

Where  a  railway  company  and  borough 
agreed  tq  build  a  bridge  ana  the  necessary  ap- 
proscfaes,  the  question  whether  the  company  was 
to  construct  a  sewer  drop  on  the  bridge  ap- 
proaches nnder  the  contract  was  a  question  of 
the  intent  of  the  parties,  and  was  for  the  Jury, 
in  an  action  by  the  city  to  recover  the  cost  of 
completing  the  onfinished  work. 

Appeal  from  Court  of  Conimon  Pleas,  Al- 
legheny County, 

Action  by  North  Braddock.  borough  against 
the  Monongahela  Street  Railway  Company. 
Judgment  for  plaintiff.  Defendant  appeals. 
A£B.rmed. 

Argued  before  MITCHELL,  0.  J.,  and 
FELL,  MESTBEZAT,  ELKIN,  and  STEW- 
ART, JJ. 

James  H.  Beal  and  Geo.  W.  Herrlott,  for 
appelant    William  Yost,  for  appellee. 

8TBWART,  J.  There  can  be  no  diaaent 
from  a  number  of  the  positions  taken  by  the 
appellant  In  the  argument  of  this  case.  The 
rights  and  duties  of  the  appellant  are  those 
of  a  contractor.  The  same  rules  of  constmc- 
tlon  apply  to  contracts  with  borougtis  as 
with  indlvldualB.  The  acts  of  the  parties 
during  performance  have  the  same  weight  in 
determining  questions  of  intention,  estoppel, 
«tc.  This  concession,  liowever,  advanees  us 
bnt  little  in  determining  the  real  questions 
in  this  case. 

Appellant,  by  the  acceptance  of  the  bor- 
ough ordinance  and  in  consideration  of  the 
privileges  granted,  engaged  to  build  a  new 
bridge  over  Tassegr's  Hollow  whidt  would  con- 
nect Hawkins  avenue  with  Swissvale,  and  to 
reconstruct  an  old  bridge,  known  as  "East" 
or  "Sixth  Street"  ^Idge,  forming  part  of 
Hawkins  avenue.  The  ordinance  indicated, 
specifically  enough  to  avoid  dispute,  the  work 
required  to  be  done  in  the  construction  and 
reconstruction  of  these  bridges.  It  stipulat- 
ed, in  addition,  that  appellant  should  also 
build  the  approaches  to  the  bridges,  but  did 
not  speclflcally  state  how  or  in  what  manner 


these  were  to  be  constructed.  Embankments 
were  necessary,  and  these  were  constracted 
of  Bufflclrat  height,  supported  laterally  by 
concrete  retaining  walla,  running  back  an 
average  of  some  40  feet  from  the  abutments 
of  the  East  Street  Bridge,  with  an  averoga 
ttelght  of  about  20  feet  These  walls  were 
adequate  so  far  as  they  extended,  but  they 
did  not  extend  along  the  entire  embankment. 
Beyond  where  the  retaining  walls  stopped 
the  required  support  was  obtained  by  enlarg- 
ing the  embankment  at  the  base.  This  ex- 
tended it  l>eyond  the  limits  of  the  street,  and 
was  an  encroachment  upon  private  property 
at  the  side.  Appellant  left  the  work  in  this 
condition,  and,  upon  Its  refusal  to  construct 
the  retaining  walls  any  further,  the  plain- 
tiff proceeded  to  finish  the  work.  If  this 
supplemental  work  done  by  the  plaintiff  fell 
within  the  appellant's  engagement  under  the 
accepted  ordinance,  the  recovery  In  this  be- 
half was  proper,  since  the  actual  amount  ex- 
pended in  connection  therewith  is  not  ques- 
tioned; nor  Is  the  necessity  for  the  work 
questioned,  if  the  embankment  was  to  be 
otherwise  maintained  than  by  the  extension 
at  the  base  over  and  upon  private  property. 

It  is  not  denied  that  the  approaches  as  con- 
structed by  appellant  afforded  a  surface  space 
corresponding  to  Hawkins  avenue  in  the  con- 
dition it  then  was,  and  the  contention  of  the 
plaintiff  is  that  this  was  all  that  was  requir- 
ed under  the  contract.  The  provisions  of  the 
ordinance  with  respect  to  the  construction 
and  maintenance  of  the  company's  road,  both 
on  bridges  and  highway,  and  the  situation 
generally,  show  conclusively  enough,  we 
think,  that  the  improvement  of  Hawkins  ave- 
nue, so  as  to  make  it  a  municipal  street, 
curbed  and  paved,  was  in  contemplation,  and 
that  the  parties  contracted  with  that  in  view. 
In  construing  the  contract,  the  sitimtlon  of 
the  parties  at  the  time  is  to  be  considered, 
and  the  object  in  view.  If  the  latter  Is  evi- 
dent, and  we  think  it  clearly  is  in  this  case, 
the  law  will  imply  that  the  party  engag- 
ing to  do  the  work  engaged  to  do  what  was 
within  the  common  intent  with  resi)ect  to  It, 
and  that  it  made  such  agreement  as  under 
the  circumstances  disclosed  it  ought  in  fair- 
ness to  have  made. 

No  other  conclusion  is  warranted  than  that 
the  parties  here  were  contracting  for  the 
kind  of  approaches  that  would  be  suitable 
under  the  improved  conditions  of  the  ave- 
nue. Adequacy  of  surface  could  only  be  se- 
cure-l  in  one  of  two  ways,  either  by  extend- 
ing the  base  of  the  embankment  beyond  the 
limits  of  the  street,  or,  If  the  base  was  to  l>e 
restricted  to  thie  street  limits,.,  by  building  a 
retaining  wall  for  lateral  support  While  it 
is  true  the  plaintiff  had  the  right  to  acquire 
by  condemnation  the  private  property  adjoin- 
ing for  purposes  of  the  bridge,  it  bad  not  ac- 
quired it  had  taken  no  steps  looking  to  its 
acquisition,  and  nothing  in  the  ordinance 
gave  any  reason  to  suppose  that  such  pro- 
ceeding was.  contemplaf^ .  hlF^^^'  '^''^^  '^^'' 
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cnmstanceB  It  Is  Idle  to  contend  that  tbe  em- 
bankment, as  built,  was  full  compliance  wltb 
appellant's  oMlKation.  It  is  not  denied  tbat 
the  continuation  of  tlie  retaining  wall  was 
necessary  to  meet  conditions  as  they  existed. 
It  conld,  therefore,  be  fairly  and  legitimate- 
ly required  of  tlie  appellant  under  its  con- 
tract The  learned  Judge  might  very  proper- 
ly have  so  ruled  npon  the  admitted  facts  in 
the  case.  That  be  submitted  it  as  a  question 
of  fact  gave  appellant  company  a  larger  ad- 
vantage than  it  had  a  right  to  expect  What 
we  have  saiu  uisposes  of  the  first  and  second 
assignments  of  error. 

Exception  is  taken  to  the  answer  to  tbe 
plaintiff's  fourth  pohit,  which  was  as  fol- 
lows: "At  tbe  time  the  contract  was  made, 
Hawkins  avenue  had  no  surface  sewerage  sys- 
tem and  no  sewer  drops  bad  been  construct- 
ed, and  therefore  the  defendant  was  not 
iMund  to  construct  sewer  drops  on  tne  bridge 
approacnes."  The  answer  was:  "TTbat  poin 
Is  affirmed  as  matter  of  law.  Defendant  was 
not  bound  to  construct  sewer  drops  there; 
but,  as  I  have  charged  you,  the  defendant 
was  bound  to  construct  an  approach  which 
would  not  contain  the  elements  of  Its  own 
destruction.  If  it  Iiecame  necessary  to  take 
care  of  water  that  came  on  tbat  street,  then 
It  was  the  defendant's  duty  to  do  so."  Tbe 
point,  as  stated,  should  have  been  refused. 
It  is  not  correct  to  say  as  matter  of  law  that, 
because  at  tbe  time  the  contract  was  made 
Hawkins  avenue  had  no  surface  sewerage 
system,  no  obligation  rested  upon  appellant 
to  construct  sewer  drops.  As  we  have  said 
already,  this  contract  was  made  in  contem- 
plation of  certain  proposed  changes  in  the 
street,  and  it  is  to  be  construed  accordingly. 
The  obligation  of  appellant  was  to  so  con- 
struct the  approaches  as  to  meet  the  end  in 
view.  Tbe  only  question  with  respect  to  tbe 
sewer  drops  is  whether  they  fell  within  the 
common  Intent  and  understanding.  In  decid- 
ing this,  regard  is  to  be  paid  to  the  object 
to  t>e  accomplished  and  the  method  of  con- 
struction. In  the  state  of  the  evidence  wltb 
respect  to  the  matter  it  was  a  question  tor 
tbe  jury,  and  it  was  properly  submitted. 

It  was  argued  that  the  work  was  done 
without  objection  from  any  source,  or  inti- 
mation that  any  other  kind  of  material  or 
mode  of  construction  was  Intended  or  expect- 
ed, and  that  therefore  the  plaintiff  was  con- 
cluded. The  argument  fails  to  make  the 
proper  distinction.  The  plaintlfTs  contention 
la,  not  that  the  work  was  defectively  done  in 
tbe  sense  that  It  was  unworkmanlike,  or  that 
the  materials  were  Insufficient  or  tbat  the 
general  scheme  was  departed  from,  but  that 
tbe  woik  was  not  completed.  Can  any  rea- 
son be  suggested  why  tbe  plaintiff  had  not 
as  much  right  to  expect  appellant  to  construct 
a  retaining  wall,  where  It  omitted  to  do  so 
as  where  it  did  construct  such  wall?  It  is 
Aot  pretended  tbat  the  plaintiff  acquiesced  in 
this  'incompleteness.  It  was  evidently  con- 
templated, so  says  the  court  in  a  portion  of 


tbe  charge  not  challoiged,  tbat  wbaterer  pro- 
Tisioa  was  to  l>e  made  for  carrying  off  the 
water  was  to  lie  made  after  tbe  constructi(m 
of  the  bridge  by  appellant,  since  it  bad  pat 
In  a  drain  to  take  the  water  off  the  tracks. 
If  the  fact  t>e  as  here  stated,  here  again  is 
an  incompleteness,  not  defectiveness  in  an. 
other  sense.  There  was  no  acceptance  of  the 
work  by  the  plaintiff ;  and.  If  incomplete  and 
unfinished,  nothing  short  of  such  acceptance 
would  constitute  a  waiver. 

Tbe  assignments  of  error  are  oroTuled, 
and  tbe  judgment  is  aflbmed. 


COT  Pa.  m 
COMMONWEALTH  v.  BBINGO. 
(Supreme  Court  of  Pennsylvania.   Feb.  4, 1907.) 

1.  CannNAL  Law— Evidsrck  ov  Chabagtkb 
—Instructions. 

Evidence  of  good  character  is  positive,  and 
entitled  as  such  to  go  to  the  Inry  as  a  fact  in 
favor  of  tin  accused,  and,  if  the  Jury  is  so  in- 
structed, accused  cannot  complain  becaose  the 
jadge  did  not  state  each  fact  in  any  particular 
or  set  form  of  words. 

TEd.  Note.— For  cases  in  point,  see  Cent.  DiK. 
VOL  14,  Criminal  Law,  H  1838-1845.] 

2.  Sahk. 

Wliere  counsel  desire  an  instruction  to  be 
given  in  a  particular  form  of  words,  they  should 
malce  a  request  to  that  effect 

[Ed.  Note.— For  cases  in  point  see  Cent  Dijt. 
vol.  14,  Criminal  Law,  it  1990.  2005.] 

Appeal  from  Court  of  Oyer  and  Terminer, 
Luzerne  County. 

Joseph  Beingo  was  convicted  of  murder, 
and  appeals.    Affirmed. 

At  the  trial  it  appeared  that  the  prisoner 
shot  and  killed  his  father-in-law,  Raphael 
Marsicano.  The  defendant  claimed  that  the 
shooting  was  In  self-defense. 

Tbe  court  charged  in  part  as  follows:  "In 
addition  to  the  various  facte  testified  to, 
which  you  will  recall,  and  some  of  which  I 
have  narrated  to  you,  the  defendant  has  put 
upon  the  witness  stand  a  number  of  people 
who  have  known  him  for  many  years,  and 
they  testify  that  from  the  speech  of  the  peo- 
ple in  communities  in  wtiich  be  has  lived,  his 
reputetion  as  a  law-abiding,  peaceable  dtisen 
before  June  28,  last,  was  good.  Now,  that 
is  what  is  known  as  character  testimony. 
Ordinarily  it  is  offered  where  there  Is  a  de- 
nial on  the  part  of  tlie  defendant  that  lie  has 
committed  the  crime  with  which  he  is  charg- 
ed. Ordinarily  it  comes  to  the  court  wb«a 
there  Is  a  general  denial.  But  it  is  none  the 
less  Important,  and  none  the  less  pertinent 
in  a  case  of  this  kind  where  the  defendant 
admite  the  killing,  as  bearing  upon  the  ques- 
tion of  whether  the  killing  was,  as  the  com- 
monwealth contends,  a  deliberate,  willful, 
premeditated,  felonious  killing,  or  whether, 
as  the  prisoner  contends.  It  was  done  in  self- 
defense.  This  kind  of  testimony  is  not  to  lie 
made  light  of.  It  is  not  a  mere  makeweight 
thrown  in  to  fill  out  a  cas&  It  is  affirmative 
substantive  testimony  to  be  considered):  b^ 
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yon  fairly  In  connection  with  all  the  other 
evidence  In  the  case,  as  bearing  npon  the 
question  of  whether  the  commonwealth  has 
not  established  the  guilt  of  the  prisoner  as 
he  stands  charged  In  the  Indictment,  beyond 
a  reasonable  doubt" 

Argned  before  MITCHBI/Ij,  O.  X,  and 
FELL,  BROWN,  MESTREZAT,  POTTBR, 
BLKIN,  and  STEWART,  JJ. 

Frank  A.  McGalgan  and  James  P.  Costello, 
for  appellant  Evan  C.  Jones,  Asst  Dist 
Atty.,  B.  R.  Jones,  John  M.  Oarman,  and 
James  P.  Gorman,  for  the  Commonwealth. 

PER  CURIAM.  The  first  assignment  of 
error  complains  that  the  Jndge  did  not 
charge  the  Jury  that  "evidence  of  good  char- 
acter, In  Itself,  by  the  creation  of  a  reason- 
able doubt,  may  work  the  acquittal  of  the 
defendant"  But  the  trial  Judge  Is  under  no 
obligation  to  use  any  particular  or  set  form 
of  words.  All  that  the  prisoner  Is  entitled 
to,  even  on  trial  for  murder,  is  that  the  Jury 
shall  be  accurately  instructed  as  to  the  law 
applicable  to  every  material  phase  of  the 
case  which  the  Jury  may  under  the  evidence 
be  authorized  to  consider.  The  substance  of 
the  law  as  to  good  character  is  that  it  Is  not' 
a  mere  makeweight,  but  positive  and  sub- 
stantive in  Itself  and  entitled,  as  such,  to  go 
to  the  Jury  as  a  fact  In  the  prisoner's  favor. 
If  the  Jury  Is  so  Instructed,  the  duty  of  the 
Judge  Is  correctly  performed,  and.  If  counsel 
for  the  prisoner  want  Instruction  In  some 
preferred  form,  they  should  request  it  in  the 
usual  way.  The  Judge's  attention  being  thus 
directly  called  to  the  subject,  he  may  adopt 
the  form  suggested,  or  modify  his  own  ex- 
pression, or  stand  on  the  latter  as  it  Is.  The 
question  for  this  court  will  then  be,  not 
whether  any  particular  form  wonld  have 
been  more  satisfactory  to  either  party  to 
the  issue,  but  whether  the  charge  as  given 
was  substantially  an  accurate  guide  to  the 
Jury.  That  Is  the  whole  purpose  of  a  charge 
in  homicide  as  In  other  cases.  The  law  of 
Pennsylvania  as  to  the  weight  of  good  char- 
acter Is  more  favorable  to  the  accused  than 
the  common  law  or  the  law  of  most  other 
states,  but  It  has  not  gone  so  far  as  to  give 
it  any  special  prominence  or  superiority  to 
the  other  facts  In  evidence  in  the  case. 

The  learned  Judge  charged  that  evidence 
of  character  "ordinarily  comes  to  the  court 
when  there  Is  a  general  denial.  Bat  it  Is 
none  the  less  Important,  and  none  the  less 
pertinent  In  a  case  of  this  kind,  wbete  the 
defendant  admits  the  killing,  as  bearing 
upon  the  question  of  whether  the  killing 
was,  as  the  commonwealth  contends,  a  de- 
liberate, willful,  premeditated,  felonious  kill- 
ing, or  whether,  as  the  prisoner  contends,  it 
was  done  in  self-defense.  This  kind  of  testi- 
mony is  not  to  be  made  light  of.  It  is  not 
a  mere  makeweight  thrown  In  to  fill  out  a 
case.  It  is  affirmative,  substantive  testimony 
to  be  considered  by  you  fairly  in  connection 


with  all  the  other  evidence  in  the  case,  as 
bearing  upon  the  question  of  whether  tlie 
conunonwealth  has  or  tias  not  established  the 
guilt  of  the  prisoner  as  he  stands  charged  In 
the  indictment  beyond  a  reasonable  doubt" 
He  thus,  in  Immediate  connection  with  the 
reiteration  of  the  duty  of  the  commonwealth 
to  prove  guilt  beyond  a  reasonable  doubt 
charged  the  Jury  that  good  character  was  an 
affirmative  and  substantive  fact  to  be  con- 
sidered on  the  whole  question  of  guilt  In- 
cluding reasonable  doubt.  Only  a  lawyer 
racking  his  Ingenuity  to  find  a  flaw  could  say 
that  this  was  not  an  adequate,  aa  well  as 
accurate,  statement  of  the  law. 
Indgment  affirmed. 


JONATHAN  CLARK  &  SONS  00.  T.  CITT 
OF  PITTSBURG. 

(Supreme  Court  of  Pennsylvania.    Jan.  21. 
1907.) 

1.  mukioifai,    cobpobations  —  contbacts  — 
Validitt. 

A  contract  of  a  city  of  the  second  class 
for  the  construction  of  a  reservoir,  providing 
that  the  contractor  shall  do  such  extra  work  as 
the  director  of  public  works  shall  require  and 
shall  be  paid  a  reasonable  cost,  plus  10  per 
cent  for  profits,  and  the  use  of  tools,  etc.,  was 
not  In  violation  of  Act  May  23.  1874  (P.  L. 
230),  and  Act  March  7,  1901  (P.  L.  20).  leanir- 
ing  contracts  of  cities  to  be  awarded  to  the 
lowest  responsible  bidder. 

fEd.  Note.— For  cases  in  point  see  Ont  Dig. 
vol.  30,  Municipal  Corporations,  i  862.] 

2.  SaVB— E^ZTSA  WOBK. 

The  directors  of  public  works  of  a  city 
ma^  order  extra  work  done  which  is  clearly 
incidental  to  the  general  work,  and  which  has 
been  recommended  by  the  engineer  in  charge 
after  the  cost  thereof  has  been  ascertained  by 
an  understanding  with  tba  c<mtractor. 

fEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  36,  Municipal  Corporations,  H  886,  892.] 
8.  Sakx. 

A  municipal  contract  provided  that  any 
dispute  as  to  the  work  or  materials  or  any 
pay  for  extra  work  should  be  referred  to  the 
director  of  public  works,  whose  decision  should 
be  final.  Held,  that  the  decision  of  such  di- 
rector was  conclusive  on  the  city,  in  the  ab- 
sence of  fraud,  accident  or  mistake. 

TEid.  Note.— For  esses  In  point  see  Cent  Dig. 
vol.  36,  Municipal  Corporations,  {  892^.] 

4.  Sake— Delay— LiABiurr  fob  Damaqes. 

Where  a  contract  for  a  city  improvement 
anthorized  the  director  of  public  works  to  pass 
on  any  dispute  as  to  any  matter  pertaining  to 
the  contract,  a  decision  of  such  director  that 
the  contractor  was  not  liable  for  liquidated 
damages  for  delay  is  binding  on  the  city. 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County. 

Action  by  the  Jonathan  Clark  ft  Sons  Com- 
pany, for  the  use  of  the  Mercantile  Trust 
Company,  against  the  city  of  Pittsburg. 
Judgment  for  plaintiff.  Defendant  appeals. 
Affirmed. 

At  the  trial  the  court  refused  binding 
instructions  in  favor  of  defendant  as  to  cer- 
tain items  of  extra  work.  Defendant  pre- 
sented,  inter  alia,  this  point:  i^ll^fit&e 
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foregoing  points  are  refused,  tbe  court  Is  i 
respectfully  requested  to  charge  the  Jury 
that,  unless  tbe  Jury  finds  that  the  items  of 
extra  work  and  materials  referred  to  above 
In  the  second,  third,  and  fourth  points  were 
merely  Incidental  to  the  work,  such  Items  or 
ao  much  thereof  as  found  not  to  be  Incidental 
i-annot  be  recovered  in  this  case.  Answer: 
Refused." 

Tbe  court  charged.  In  part,  as  follows: 
"As  I.  said  a  moment  ag;o,  gentlemen,  as  we 
understand  the  law,  this  award  If  made  by 
the  director  is  binding  upon  tbe  parties. 
.They  having  agreed  to  submit  any  diSer- 
-ences  or  disputes  that  arose  between  them 
to  tbe  director  of  the  department  of  public 
works,  it  was  their  duty  if  any  differences 
arose  to  submit  them  to  that  officer,  and.  if 
tbe  director  heard  the  parties  and  made  his 
award,  they  would  be  bound  by  It,  unless 
the  award  was  fraudulent  in  some  respect, 
or  WHS  made  by  accident,  or  there  was  some 
mistake  In  it,  something  like  an  error  in 
adding  up  tbe  figures,  or  something  of  that 
kind;  but,  so  long  as  there  was  no  fraud,  ac- 
cident, or  mistake  in  arriving  at  the  amount 
due  by  the  director,  the  parties  would  be 
bound  by  the  award.  Of  course,  if  there  was 
fraud  upon  tbe  part  of  the  dlrectcn:,  or  upon 
tbe  part  of  either  of  the  parties  to  the  con- 
tract, the  award  would  be  invalid;  but  in  this 
case,  as  there  Is  no  evidence  of  fraud,  ac- 
cident, or  mistake,  as  we  understand  the 
law,  if  the  director  of  tbe  department  of 
public  works  made  an  award  under  the 
agreement  and  found  in  favor  of  either  of 
tbe  parties,  both  parties  would  be  bound  by 
It,  so  that  Is  practically  the  question  you  have 
to  determine  in  this  case:  Was  Dr.  McCand- 
Ifess  the  director  of  the  department  of  public 
works  of  the  city  of  Pittsburg  on  February 
24,  1903?  If  he  was  the  director  of  the  de- 
partment of  public  works  at  that  time,  were 
tbe  disputes  arising  under  the  contract  sub- 
mitted to  him?  Did  he  act  upon  them,  and 
did  he  make  the  award  admitted  In  evidence 
and  read  to  you?  The  uncontradicted  testi- 
mony is  that  be  was  tbe  director,  and  that 
he  heard  the  parties,  or  one  party,  after 
affording  both  an  opportunity  to  appear,  and 
that  he  made  an  award.  If  you  find  this 
Is  his  award,  made  under  these  circum- 
stances, the  plaintiff  Is  entitled  to  recover. 
The  sole  question,  as  I  said  a  moment  ago, 
Is:  Is  that  award  the  award  of  the  director 
of  the  dei>artment  of  public  works  of  the 
city  of  Pittsburg,  and  was  It  made  In  ac- 
cordance with  the  terms  of  the  contract  be- 
tween tbe  parties?  The  testimony  Is  that 
It  was,  and.  If  you  believe  the  testimony, 
plaintiff  would  be  entitled  to  a  verdict  In  Its 
favor  and  entitled  to  recover,  first,  the  sam 
of  $102,232.30.  with  Interest  from  December 
4.  1902,  and  also  the  sum  of  $56,960.86,  with 
interest  from  February  18,  1908,  and  the 
balance  of  $28,334.65.  with,  interest  from  De- 
cember 4,  1903.  If  the  award  is  not  an 
award  of  the  director  of  the  department  of 


public  works,  the  verdict  should  be  toe  the 
defendant." 

Verdict  and  Judgment  for  plaintiff  for 
$219,018.06. 

Argued  before  MITCHELL,  0.  J.,  and 
FELL,  BKOWN,  MESTREZAT.  ELKIN, 
and  STEWART,  JJ. 

A.  M.  Thompson,  Asst  City  Sol.,  T.  D. 
Gamahan,  Asst  City  Sol.,  and  W.  B.  Rod- 
gers,  City  Sol.,  for  appellant  Wm.  A.  Stone 
and  Stephen  Stone^  for  appellee. 

BROWN,  J.  Jonathan  Clark  &  Sons  Com- 
pany, a  foreign  corporation,  entered  into  a 
contract  with  the  city  of  Pittsburg,  for  the 
construction  of  a  reservoir  in  Highland  Park. 
The  Mercantile  Trust  Company  became  sure- 
ty for  the  contractor  for  tbe  faithful  per- 
formance of  Its  contract  The  work  was 
abandoned  by  the  contractor,  and  the  surety, 
with  the  consent  of  tbe  dty,  undertook  to 
complete  it  Upon  its  completion  this  suit 
was  brought  to  recover  the  balance  alleged 
to  be  due.  The  chief  contention  of  the  city 
Is  as  to  the  amount  recovered  for  extra  work, 
and  the  reason  assigned  for  asking  that  It 
be  disallowed  Is  that  It  had  not  been  award- 
ed to  the  lowest  responsible  bidder,  as  re- 
quired by  Act  May  23,  1874  (P.  L.  280), 
and  Act  March  7, 1901  (P.  L.  20). 

It  Is  not  pretended  that  tbe  contract  for 
the  construction  of  the  reservoir  was  not 
awarded  to  the  lowest  responsible  bidder. 
On  March  18,  1807,  public  notice  was  given 
to  contractors  that  sealed  proposals  would 
be  received  until  April  6th  following  for  fur- 
nishing materials  for  It  and  for  its  construc- 
tion In  accordance  with  the  plans  and  speci- 
fications on  file  In  the  office  of  the  bureau  of 
water  supply  and  distribution.  On  May  18, 
1897,  after  due  advertisement  the  contract 
was  awarded  to  Jonathan  Clark  &  Sons  Com- 
pany. One  of  Its  provisions  was  that  the 
contractor  would  do  such  extra  work  as 
might  be  required  by  the  director  of  the  de- 
partment of  public  works  for  the  proper  icon- 
struction  and  completion  of  the  reservoir 
and  Its  appurtenances;  that  It  would  not  be 
entitled  to  payment  for  extra  work  unless 
the  same  should  be  done  In  obedience  to  a 
wMtten  order  from  the  director;  that  all 
accounts  for  extra  work  done  in  any  month 
should  have  the  original  order  attached  to 
them  and  be  filed  In  writing  with  the  direct- 
or before  tbe  lOtb  day  of  the  following 
month;  and  that  the  compensation  to  be  paid 
for  all  extra  work  should  be  its  reasonable 
cost  to  the  contractor  for  labor  and  materials 
actually  used,  as  determined  by  the  director, 
plus  10  per  cent  for  profit  use  of  tools,  etc. 
This  provision,  limiting  the  compensation  to 
be  paid  for  extra  work,  was  known  to  all 
bidders,  from  the  lowest  responsible  one  to 
the  highest,  and  was,  of  course,  taken  into 
consideration  by  them  In  submitting  their 
proposals;  and  it  contravenes  neither  the  let- 
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ter  nor  the  spirit  of  tbe  act  of  1874  or  1901. 
The  contract  Itself  was  awarded  to  the  low- 
est reeponslble  bidder,  and>  having  been  for 
the  construction  of  a  reservoir  more  than 
Ukely  to  require,  'from  time  to.  time,  neces- 
sary extra  work  not  definitely  provided  for 
In  the  contract,  because  not  to  be  foreseen 
when  It  was  executed,  it  would  have  been 
improvident  on  tbe  part  of  the  city  not  to 
have  Inserted  the  provision  limiting  the 
amount  to  be  paid  to  the  contractor  for  the 
same.  By  fixing  tb6  limitation  on  the  amount 
to  be  paid  for  extra  work  that  might  be  re- 
quired the  city  did  about  all  it  could  have 
done  to  protect  Itself  from  imposition  by  the 
contractor  in  doing  such  work.  It  an- 
nounced to  the  bidders,  through  its  adv«v 
tisement,  what  would  be  the  definite  basis 
of  compensation  for  the  same,  and  In  bidding 
on  the  general  work  they  knew  exactly  what 
profit  there  would  be  in  the  Incidents  to  it, 
designated  as  extra  work.  If  a  city  should 
not  be  permitted  to  Insert  In  a  contract  for 
municipal  improvements  a  provision  for  the 
payment  for  extra  work  becoming  necessary 
as  the  general  work  progresses,  but  must  al- 
ways award  tbe  same  to  the  lowest  respon- 
sible bidder,  after  advertisement  for  pro- 
posals, there  would  be  inevitable  delay  In 
the  completion  of  the  work  called  for  in  the 
contract,  with  no  certainty  of  any  saving  to 
tbe  city,  but  with  likelihood  of  greats  cost 
than  If  the  extra  work  were  done  under  a  pro- 
vision similar  to  the  one  in  this  contract; 
and,  if  each  Item  of  extra  work  should  be 
awarded  to  a  separate  bidder,  the  confusion 
to  follow  in  tbe  general  work  may  be  well 
imagined,  even  if  tbe  imagination  of  the 
distinguished  counsel  for  appellee  is  stretch- 
ed in  likening  It  in  his  brief  to  "the  confu- 
sion of  tongues  that  occurred  in  the  con- 
struction of  the  Tower  of  Babel." 

It  Is  conceded  by  appellant  that  tbe  director 
of  tbe  department  of  public  works  had  au- 
tboriiy  to  direct  minor  and  Incidental  chan- 
ges which  became  necessary  in  tbe  construc- 
tion of  the  reservoir.  As  he  undoubtedly  bad 
such  authority,  did  he  exceed  it  in  ordering 
tbe  extra  work,  to  tbe  payment  of  which  the 
dty  now  objects?  Tbe  three  items  were  for 
strengthening  a  concrete  layer  by  the  inser- 
tion of  ribs,  for  IncreaBlng  the  thickness  of  a 
cement  finish,  and  for  drainage  for  the  pro- 
tection of  the  embankment  and  slopes.  These 
were  required  only  after  the  engineer  In 
charge  of  the  construction  of  the  reservoir 
bad  formally  recommended  each  of  them  to 
the  director,  and  after  that  ofllcer  had  sat- 
isfied himself  that  tbe  recommendations  were 
proper ;  but  even  then  the  contractor  was  not 
directed  to  do  this  extra  work  until  there  was 
a  definite  understanding  as  to  what  it  was 
to  cost,  in  accordance  with  tbe  terras  of  the 
contract  providing  for  its  payment.  The 
items  were  clearly  Incidental  to  tbe  general 
work.  The  appellant  made  no  atteiiipt  to 
prove  that  they  were  not,  but  aaked  tbe^  court 


to  Instruct  the  Jury  that  the  appellee  could 
not  recover  for  such  Items  of  extra  work  as 
were  not  IncIdentaL  Prima  facie,  they  were 
all  Incidental,  and,  without  proof  to  rebut 
this,  the  Jury  ought  not  to  have  been  allowed 
to  find  otiierwlse. 

By  one  of  the  clauses  in  tbe  contract  It  is 
provided:  "In  case  any  question  or  dilute 
shall  arise  between  the  party  of  the  second 
part  hereto  and  the  said  city  of  Pittsburg, 
party  of  the  first  part  hereto,  under  the  said 
plans,  specifications  or  terms  of  this  contract, 
respecting  the  quality,  quantity  or  value  of 
the  work  or  labor  done  or  materials  furnish- 
ed, or  to  be  done  or  to  be  furnished,  or  any 
of  the  terms,  stIpnlatlon^  covenants  or  agree- 
ments herein  contained,  or  respecting  any  pay 
for  ffictra  work,  or  respecting  any  matter  per- 
taining to  Ibis  contract,  or  any  part  of  the 
same,  said  question  shall  be  referred  to  the 
director  of  the  department  of  public  works 
of  the  city  of  Pittsburg,  whose  decision  there- 
on shall  be  final,  conclusive,  and  binding  upon 
all  parties  without  exception  or  appeal,  and 
all  right  or  rights  of  any  action  at  law  or  in 
equity  under  .and  by  virtue  of  this  contract, 
and  all  matters  connected  with  and  relative 
to  the  same  are  hereby  expressly  waived  by 
the  party  of  the  second  part"  Under  the  au- 
thority conferred  upon  him  by  this  clause  the) 
director  found  the  amount  due  the  appellant 
for  extra  work;  and  bis  finding  was  "final, 
conclusive^  and  binding,"  in  the  absence  of 
fraud,  accident,  or  mlstELka  As  to  this  fea- 
ture of  the  case,  the  Instruction  to  the  Jury 
was  so  manifestly  correct  that  we  need  say 
nothing  in  its  vindication. 

Another  complaint  of  the  appellant  is  that 
the  director  had  no  authority  to  pass  upon 
the  claim  of  the  city  for  $100  per  day  for  de- 
lay in  completing  the  work.  One  of  the  pro- 
visions of  the  contract  was  that  tbe  city 
might  retain  from  the  contractor,  as  liqui- 
dated damages  for  the  noncompletlon  of  the 
work  within  the  time  stipulated  for  Its  com- 
pletion, the  sum  of  $100  per  day  for  each 
day's  delay.  Tbe  arbitrator  found  that  nei- 
ther Jonathan  Clark  &  Sons  Company  nor  the 
Mercantile  Trust  Company  bad  unduly  de- 
layed the  construction  of  the  reservoir,  and 
that  neither  of  the  said  parties  should  be 
charged  the  sum  of  $100  per  day,  nor  any  sum 
whatsoever,  as  liquidated  damages  for  delay 
In  completing  the  work.  The  delay  may  have 
been  caused  by  the  extra  work  required  by 
the  city;  but,  be  this  as  It  may,  this  claim 
was  disputed  by  the  appellee,  and  Its  settle- 
ment came  within  the  very  broad  powers  con- 
ferred upon  the  director,  authorizing  bim  to 
pass  upon  "any  question  or  dispute  •  •  • 
respecting  any  matter  pertaining  to"  the  con- 
tract. In  Chandley  Brothers  &  Co.  v.  Gam- 
bridge  Springs  Borough,  200  Pa.  230,  ^  Atl. 
772,  cited  by  the  appellant,  the  engineer  at- 
tempted to  go  beyond  the  limited  powers  con- 
ferred upon  bim.  Here  the  arbitrator  did 
what  he  was  expressly  authorized  to  do,  for 
Digitized  by  V^OOQ  IC 
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be  passed  upon  a  qnestian  or  dtepnto  lenMCtr 
Jug  a  matter  pertaining  to  tte  contract. 

The  aasigmnentB  are  all  oTermled,  and  tbe 
Jndgment  la  affirmed. 

In  i«  SNXBEB'S  ESTATBt 

Appeal  oC  OBOBOO. 

(Saprnna  Ooort  of  PennayliRaiua.  Fab.  ZS,  1807.]t 

1.  Wnxs  —  OovaftavanoK  —  Ahbiguitt  — 

BVIDBROB. 

Testatrix  beaneathed  a  certain  amount  of 
stock  in  a  bank,  aesignated  as  the  "Second  Na- 
tional Bank  of  M."  to  a  legatee.  There  was  no 
such  bank  of  that  name  in  the  tovn  of  M.  The 
second  national  bank  established  in  that  town 
was  the  "Farmers'  &  .Mechanics'  National  Bank 
of  M.,"  which  bank  was  known  to  testatrix  and 
many  persons  in  the  town  as  the  "Second  Na- 
tional Bank."  Held,  that  evidence  of  such  fact 
was  admissible  to  eiqtlain  a  latent  ambiguity. 

2.  Sajie— SPECirio  Leqaot. 

A  specific  legacy  is  a  gift  by  will  of  a  spe- 
dfic  article  of  testator's  estate  distinguished 
from  all  other  things  of  the  same  kind,  and 
whldb  can  be  satisfied  only  by  th«  delivny  of 
each  pardcnlar  thing. 

SEid  Note.— For  cases  in  point,  see  Cent  Dig. 
.  49,  Wills,  H  1939-1M4. 

8.  Same— GsNSBAi.  Leqacixb. 

Testatrix  gave  $600  of  the  stock  of  a  cer- 
tain bank  to  8.,  and  to  her  brother  $2000  of  the 
stock  of  the  same  bank.  Testatrix,  at  the  time 
of  the  execution  of  the  will,  was  the  owner  of 
26  shares  of  the  stock  of  such  bank,  which 
■hares,  after  the  execnUon  of  the  will,  she  chang- 
ed for  stock  in  a  trust  company.  Held,  that 
tbe  legacies  were  general,  so  that  the  legatees 
were  entitled  to  sn  amount  equal  to  plamtifTs 
28  shares  of  bank  stock  at  its  market  value. 

Appeal  from  Orphans'  Court,  Mercer 
County. 

In  tbe  matter  of  tbe  estate  of  Ann  Eliza 
Snyder,  deceased.  From  a  decree  dlBmlssing 
exceptions  to  the  auditor's  report,  WInfleld  S. 
Oeorge  appeals.    Affirmed. 

Argned  before  MITCHELL,  a  J.,  and 
FELL,  BROWN,  POTTER,  and  ELKIN,  JJ. 

A  N.  Baer  and  J.  O.  Wbite,  for  appellant 
Q.  A.  Gordon,  for  appellees. 

BROWN,  jr.  At  the  time  tbe  testatrix, 
Ann  Eliza  Snyder,  executed  her  will,  she  was 
the  owner  of  20  shares  of  tbe  capital  stock 
of  the  Farmers'  &  Mechanics'  National  Bank 
of  Mercer  of  the  par  value  of  f  100  each. 
Among  other  beqneats  are  the  following:  "I 
also  give  and  beaueath  to  the  said  Ina  Stu- 
art six  hundred  dollars  of  bank  stock  of  tbe 
Second  National  Bank  of  Mercer,  said  bank 
being  located  In  Mercer,  Mercer  County,  Pa. 
•  •  •  I  give  and  bequeath  to  my  beloved 
brother  Peter  Myers  two  thousand  dollars 
of  tbe  bank  stock  of  bank  referred  to  above." 
It  is  admitted  tbat  there  did  not  exist  at 
the  time  the  will  was  written,  or  at  any  other 
time,  a  bank  In  Mercer  under  tbe  corporate 
name  of  tbe  "Second  National  Bank  of  Mer- 
cer." From  this  misdescription  of  the  stock, 
there  arose  a  latent  ambiguity  in  the  will, 
and  evidence  dehors  it  was  properly  admitted 
to  explain  It  and  to  show  what  stock  was  tbe 


■object  of  tbe  bequesta.  Best  t.  Hammond, 
65  Pa.  409.  Under  the  admissions  b^ore  the 
auditor  and  the  testimony  offered,  there  can 
be  no  doubt  that  she  meant  by  tbe  "Second 
National  Bank  of  Mercer"  the  Farmers'  & 
Mechanics'  National  Bank  of  Mercer.  Tbe 
first  national  bank  to-be  established  in  that 
place  was  the  £Mrst  National. Bank  of  Mercer, 
organized  In  1864,  and  carrying  on  business 
ever  sinca  The  second  national  bank  to  be 
established  In  tbe  town  was  the  Farmers'  & 
Mechanics'  National  Bank  of  Mercer,  organis- 
ed In  1874.  It  was  at  this  bank,  of  which 
the  testatrix  was  a  stockholder,  tbat  she  trans- 
acted all  of  her  banking  business.  She  ac- 
quired tbe  stock  In  it  from  her  husband, 
Jacob  Snyder,  deceased,  who  gave  it  to  her 
by  his  will  dated  April  14,  1879.  In  it  be 
calls  tbe  stock  "the  capital  stock  of  the  Sec- 
ond National  Bank  stock  of  Mercer,  said  bank 
being  located  In  Mercer,  Mercer  County,  and 
state  of  Pennsylvania."  Tbe  Farmers'  & 
Mechanics'  National  Bank  undoubtedly,  and 
naturally,  too,  was  known  and  designated  by 
tbe  testatrix  and  others  as  the  "Second  Na- 
tional Bank,"  because  In  point  of  time  It  was 
the  second  national  banking  institution  to 
be  organized  In  the  town.  It  Is  therefore 
clear  that,  when  she  referred  to  bank  stock 
as  stock  .of  the  "Second  National  Bank  of 
Mercer,"  she  meant  stock  of  the  "Farmers'  & 
Mechanics'  National  Bank"  of-  that  place. 
After  she  executed  ber  will,  the  testatrix  ex- 
changed her  26  shares  of  tbe  Farmers'  A 
Mechanics'  National  Bank  stock  for  stock  in 
the  Mercer  County  Trust  Company,  and,  as 
she  did  not  have  the  bank  stock  at  the  time 
of  her  death,  the  appellant;  her  residuary 
legatee,  insisting  that  the  legacies  to  the  ap- 
pellees were  specific,  contends  tbat  they  were 
adeemed,  and  that  the  sums  awarded  to  them 
should  have  passed  to  him. 

The  law  leans  against  spedflc  legacies,  and 
to  general  ones.  Blackstone  v.  Blackstone, 
3  Watts,  335,  27  Am.  Dec.  859;  Ludlam's  Es- 
tate, 13  Pa.  188;  BalUet's  Appeal,  14  Pa. 
451.  "A  specific  legacy  or  devise  is  a  gift 
by  win  of  a  specific  article  or  part  of  the 
testator's  estate,  which  Is  Identified  and  dis- 
tinguished from  all  other  things  of  the  same 
kind,  and  which  may  be  satisfied  only  by 
the  delivery  of  the  particular  thing."  18 
Am.  te  Eng.  Ency.  of  Law  (2d  Ed.)  714  By 
these  two  bequests,  the  testatrix  does  not 
give  to  the  legatees  specific  shares  of  bank 
stock  belonging  to  her,  but  gives  to  each  of 
them.  In  general  terms,  a  certain  amount  of 
stock,  without  Identifying  any  particular 
shares  or  distinguishing  those  given  from  all 
others  of  the  same  kind  of  stock.  Dnder  all 
the  authorities  these  are  general  legacies.  In 
Blackstone  v.  Blackstone,  supra,  the  words 
of  the  bequest  were:  "I  give  and  bequeath 
all  my  two  hundred  and  fifty  shares  of  cap- 
ital stock  which  I  bold  In  tbe  Union  Bank  of 
Pennsylvania."  Gibson,  Chief  Justice,  In 
holding  that  this  legacy  was  specific,  said: 
"Tbe  remaining  question  is  whether  tbe  legs-' 
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cy  before  UB  is  a  specific  one.  The  bequest 
is  of  'all  my  two  hundred  and  fifty  shares  of 
capital  stock  which  I  hold  In  the  Union  Bank 
of  Pennsylvania.'  The  words  'which  I  hold' 
certainly  Individuate  the  stodc  as  a  corpus 
with  as  much  precision  as  would  the  words 
'^standing  In  my  name,'  which  made  the  be- 
quest specific  In  Sleech  v.  Thomington,  or 
the  words  'all  the  stock  which  I  have  In  the 
three  per  cents,'  which  was  allowed  to  have 
the  same  effect  In  Humphreys  v.  Humphreys, 
and  It  Is  even  more  specific  than  the  words 
in  Drlnkwater  v.  Falconer,  Ho  be  paid  out 
of  my  dividends  of  400  1,  in  the  Joint  stock 
of  South  Sea  annuities,  now  standing  In  the 
company's  books  in  my  name,'  which  were 
held  to  be  suflSciently  so,  though  tlie  stock 
was  described  as  a  fund  for  payment,  be- 
cause the  residue  was  given  in  nearly  the 
same  terms,  and  charged  with  the  preceding 
bequest  It  Is  certainly  true  that  the  pre- 
sumption of  intention  Is  favorable  to  general 
legacies  In  the  first  Instance  and  that  It  re- 
quires clear  proof  of  a  restrictive  Intention 
to  repd  It;  but  the  word  'my,'  prefixed  to 
the  word  'annuities'  or  stock,  has  always 
been  held  sufficient  of  itself  to  do  so,  though 
the  mere  possession  of  such  annuities  or 
stock  at  the  date  of  the  will,  without  words 
of  reference  to  fix  its  identity  as  tiie  subject 
of  bequest,  has  come  short  of  it."  The  be- 
quest in  liUdlam's  Estate,  supra,  as  taken 
from  the  opinion  of  Judge  King  in  the  court 
below  (1  Parsons'  Select  Bquity  Cases,  116), 
was:  "One  thousand  dollars  of  the  United 
States  Biz  per  cent,  stock  or  loan  of  the 
year  1812,  standing  In  my  name  on  the 
books  of  the  loan  <^ce,  Pennsylvania,  as 
per  certificate  No.  269."  Of  this  bequest  it 
was  said,  by  Coulter,  J.:  "We  come,  then, 
to  the  question  whether  this  was  a  specific 
legacy  or  not  If  It  was  specific  (of  the  very 
corpus  of  the  United  States  stock  held  by  the 
testator),  then  it  was  adeemed,  because  the 
corpus  of  that  stock  was  extinguished  and 
paid  to  the  testator  before  his  death.  The 
words  of  the  bequest  would  seem  to  leave 
littie  doubt  on  this  subject:  'One  thousand 
dollars  of  the  United  States  six  x>er  cent, 
stock  of  the  year  1812,  standing  in  my  name 
In  the  loan  office,  Pennsylvania,  as  per  cer- 
tificate No.  269.'  It  Is  not  a  bequest  of 
$1,000,  payable  out  of  stock  held  by  him;  but 
$1,000  of  stock  which  stands  In  his  name  in 
the  loan  office,  by  certificate  269.  It  Is  the 
very  thing  itself,  the  corpus  of  the  stock, 
that  is  bequeathed.  In  Blackstone  v.  Black- 
stone,  8  Watts,  835,  27  Am.  Dec.  359,  where 
the  bequest  was  'of  all  my  250  shares  of 
'Stock  which  I  hold  in  the  bank,  together 
with  such  Interest  as  may  tiave  accrued 
thereon,'  and  where  it  appeared  that  testator 
sold  the  stock  in  his  lifetime,  and  took  a 
bond  for  the  same,  although  there  was  evi- 
dence that  the  testator  declared  the  bond 
should  be  in  lieu  of  the  stock.  It  was  ruled 
that  the  legacy  was  adeemed.  There  the 
Change  of  the  corpus  of  the  legacy  was  from 


>banlE  stock  Into  a  bmid.  Here  tbe  change  Is 
from  govwnment  stodc  into  money,  which 
mingled  itself  with  the  other  money  of  the 
testator. .  There  it  was  'taj  bank  stock  which 
I  hold.'  Here  It  is  'my  government  stock, 
standing,  In  my  name,  on  the  books,'  etc., 
'as  per  certificate  269.'  One  does  not  individ- 
uate the  corpus  of  the  gift  more  distinctly 
than  the  othw,  and  each  Is  so  definite  as  to 
defy  mistake.  These  very  words,  to  wit 
'stock  standing  in  my  name '  were  held.  In 
Barton  v.  Cooke,  6  Ves.  461,  to  make  a  leg- 
acy specific."  But  such  are  not  the  legacies 
here.  There  is  nothing  on  the  face  of  the 
bequests  to  show  that  any  particular  shares 
of  the  bank  stock  should  pass  to  the  legatees. 
The  testatrix  does  not  refer  to  them  as  "my 
bank  stock,"  or  as  stock  "which  I  hold." 
The  bequests  are  simply  of  twenty  six  hun- 
dred dollars  of  bank  stock.  In  Sponsler's 
Appeal,  107  Pa.  95,  the  testator  had,  at  the 
time  of  the  execution  of  his  will,  and  at  his 
death,  but  15  shares  of  seccnid  preferred 
Cumberland  Valley  Railroad  stock.  A  be- 
quest to  Alice  Rbeem  of  "fifteen  shares  of 
second  preferred  Cumberland  Valley  Rail- 
road stock"  was  held  to  be  a  general  leg- 
acy; Gordon,  J.,  saying:  "Any  15  shares  of 
the  preferred  stock  of  the  Cumberland  Valley 
Railroad  Company  would  meet  and  fulfill 
the  donation." 

The  rule  as  to  legacies  of  stock  is  thus 
laid  down  in  Hawkins  on  Wills,  *301,  and 
these  bequests  are  strictly  within  it,  for 
the  te6i;atrix  bad  26  shares  of  the  stock  of 
the  bank  worth,  at  par,  $2,600;  "A  legacy 
of  stock,  of  whatever  denomination,  is  not 
prima  facie  specific,  but  is  a  general  legacy, 
although  the  testator  may  have  had  stock 
of  the  description  mentioned  sufficient  to 
answer  the  bequest.  Simmons  v.  Vallance. 
4  Bro.  C.  C.  345;  Purse  v.  Snaplln,  1  Atk. 
414;  Sibley  v.  Perry,  7  Ves.  522.  Thus,  If 
the  testator,  having  1,000  iS  per  cents.,  or 
long  annuities,  bequeaths  that  sum  to  A., 
the  gift  is  not  adeemed  by  the  sale  of  the 
stock  in  his  lifetime,  but  operates  as  a  direc- 
tion to  the  executor  to  purchase  the  stock 
for  A.  out  of  the  general  assets.  The  rule 
Is  the  same  whether  the  gift  be  of  '1,000  £3 
per  cents.,'  or  of  '£1,000  in  the  3  per  cents.' 
Webster  v.  Hale,  8  Ves.  410."  In  Robinson 
V.  Addison,  2  Beav.  516,  a  testator  owning 
15%  shares  of  stock  In  the  Leeds  ft  Liverpool 
Canal  Company,  bequeathed  5^  shares  of 
stock  In  that  company  to  A.,  5  shares  to  B., 
And  5  shares  to  O.  There  was  no  descripticm 
or  reference  in  the  will  to  show  that  be  in- 
tended to  give  the  particular  shares  which  be 
held  at  the  date  of  his  will.  At  his  death  be 
possessed  no  shares  in  the  said  canal  com- 
pany, and  it  was  held  that  the  legacies  were 
general,  and  not  specific.  The  stock  of  that 
company  was  seldom  sold  in  the  market,  and 
it  was  urged  for  that  reason,  apart  from  the 
disposal  of  the  precise  number  of  shares 
held  by  the  testator,  that  he  must  have  in- 
tended to  give  these  specific  shares,  and  not 
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that  bis  executor  should  purcbase  tbem  for 
the  legatees  out  ot  the  general  assets  of  his 
estate  The  court  held  the  legacies  to  be  gen- 
eral, saying:  "It  Is,  boweyer,  clear  that  the 
testator,  U  he  had  meant  to  give  only  the 
shares  which  he  had,  might  have  designated 
them  as  'his' — that  the  mere  circumstance 
of  the  testator  having,  at  the  date  of  bis 
will,  a  imrtlcular  property,  of  equal  amount 
to  the  bequests  of  the  like  property  which 
be  has  given  without  designating  It  as  the 
same,  Is  not  a  ground  upon  which  the  court 
eaq  conclude  that  the  legacies  are  specific. 
•  •  *  lliere  is  no  description  or  refer- 
ence to  show  that  he  meant  to  give  the  par- 
ticular shares  which  be  bad  at  the  date  of 
bis  will,  nor  any  trust  from  which  it  can, 
as  it  appears  to  me,  be  concluded  that  he 
mast  have  meant  only  such  shares  as  be  had 
at  the  respective  times  of  making  his  will 
and  of  his  death.  •  *  •  The  shares, 
though  not  frequently  sold,  are  nevertheless 
occasionally  bought  and  sold,  and  may  be 
had  for  money."  Authorities  need  not  be 
multiplied  to  sustain  the  correctness  or  the 
Tlew  of  the  court  as  to  the  character  of  these 
l^ades. 

The  testatrix  did  not  Intend  to  give  mon- 
ey,  for,  if  she  had  so  Intended,  she  would 
have  simply  made  pecuniary  bequests  to  the 
legatees.  What  she  Intended  to  give  them 
was  a  certain  amount  of  bank  stock,  measur- 
ed by  its  par  value,  and  what  they  are  enti- 
tled to  get  from  her  estate  is  the  market  val- 
ue of  the  same.  Johnson's  Estate,  170  Pa. 
177,  32  Atl.  636.  The  awards  to  tbem  were 
upon  this  basis. 

The  assignments  are  all  overruled,  and  the 
decree  is  affirmed,  at  appellant's  costs. 

(m  Piu  an 

BRUNEIR  T.  £*INLE!Y  et  aL 

(Supreme  Court  of  Pennsylvania.  Feb.  26, 1907.) 

JXTDOMENT— Res  Judicata. 

'  Where,  in  ejectment,  it  is  shown  that  in  a 
previous  equity  suit,  in  which  the- parties  and 
property  were  the  same  and  the  equity  set  up 
against  the  legal  title  was  the  same,  a  decree 
waa  entered  against  plaintiff,  It  constitutes  res 
jndicata. 

[Eld.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  30,  Judgment,  §  1158.] 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Action  by  Meta  N.  Bruner  against  Annie 
B.  Flnley  and  others.  Judgment  for  de- 
fendants, and  plaintiff  appeals.   Affirmed. 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  MESTRKZAT,  POTTER, 
EaJCIN,  and  STEWART,  JJ. 

A.  3.  H.  Frank,  tor  appellant.  Jas.  Ayl- 
ward  Develin  and  Monaghan  &  Phillips,  for 
appellee& 

VMjLi,  J.  This  was  an  ejectment  against 
the  heirs  of  Thomas  Flnley,  and  the  question 
was  whether  he  took  title  subject  to  a  trust- 
28  years  before  the  action  was  brought    The 


plaintiff  In  her  declaration  based  her  right 
to  recover  on  two  written  declarations  of 
trust,  one  by  Browning,  who  conveyed  to 
Flnley  by  deed  absolute,  and  one  by  Flnley. 
Neither  was  proved,  and  the  case  might  have 
been  ended  on  this  ground.  If  the  declara- 
tions alleged  had  been  proved,  they  would 
not  have  made  out  the  plaintiff's  case,  for 
the  reason  that  under  the  terms  of  the  trust 
declared  upon  she  was  not  entitled  to  a  con- 
veyance. The  whole  subject  In  dispute  was, 
however,  finally  adjudicated  In  a  proceeding 
In  equity  to  1898.  See  Brunfer  v.  Flnley,  187 
Pa.  389,  41  Atl.  334^  in  which  a  bill  for  an 
account  was  filed.  In  that  proceeding  the 
precise  question  here  raised  was  decided  ad- 
versely to  the  plaintiff  by  a  court  of  compe- 
tent Jurisdiction,  the  parties  were  the  same 
as  in  this  action,  the  same  properties  were 
In  dispute,  and  the  equity  set  up  against  the 
legal  title  was  Identical.  An  accounting  was 
refused  for  the  reason  that  no  trust  bad  been 
established,  and  In  dismissing  the  bill  it  was 
said  that  "the  plaintiff  had  no  possible 
claim  In  equity  or  at  law  against  these  de- 
fendants." The  binding  effect  of  that  ad- 
judication set  at  rest  the  rights  Involved  in 
this  action. 
The  Judgment  is  affirmed. 


(217  Pa.  102) 
CLIFTON  et  nx.  v.  CITY  OF  PHILA- 
DELPHIA. 
(Supreme  Court  of  Pennsylvania.  Feb.  25, 1907.)l 

MUNICIPAI.    CORPOBATIONS  —   DeFEOTIVK 

Streets— Evidence. 

Where  a  woman  while  alighting  from  a 
street  car  stepped  into  a  rut  in  a  dirt  road  and 
fell,  which  rut  was  such  as  was  ordinarily  made 
by  wagons,  and  was  only  a  few  inches  deep,  and 
extended  along  the  edge  of  Belgian  blocks  used 
for  a  pavement  of  about  a  foot  in  width  outside 
the  rail  of  the  street  railway,  the  city  was  not 
liable. 

[Ed.  Note.— For  cases  In  point,  see  Cent  IMg. 
vol.  36,  Municipal  O>rporation8,  {  1623.] 

Appeal  from  Court  of  Common  Pleas, 
Philadelphia    County. 

Action  by  Jacob  H.  Clifton  and  Rebecca 
W.  Clifton  against  the  city  of  Philadelphia. 
Judgment  for  plaintiffs,  and  defendant  ap- 
peals.   Reversed. 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  MESTREZAT,  POTTER, 
ELKIN,   and   STEWART,   JJ. 

Charles  W.  Boger,  Joseph  W.  Catharine, 
Asst  City  Sol.,  and  John  L.  Kinsey,  City 
Sol.,  for  appellant  A.  S.  L.  Shields,  for 
appellees. 

POTTER,  J.  This  was  an  action  of  tres- 
pass by  husband  and  wife  to  recover  dam- 
ages for  personal  injuries  to  the  wife.  There 
was  a  verdict  in  favor  of  the  plaintiffs  and 
judgment  entered  thereon.  Defendant  has 
appealed,  and  assigns  as  error  the  refusal 
to  give  binding  instructions  in  its  favor,  and 
the  overnillug  of  the  motion  for  Judgment 

non  obstante  veredicto.    The  single  qnestioa* 

uigiiizea  Dy  >^J\.70^1C 
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raised  by  the  appeal  la  as  to  the  sufficiency 
of  the  evidence  to  justify  the  submission  of 
the  case  to  the  Jnry. 

It  appears  from  the  testimony  that  on  the 
evening  of  June  3,  1902,  at  about  10  o'clock, 
Rebecca  W.  Clifton,  one  of  the  plaintiffs,  in 
alighting  from  a  trolley  car  at  Pulaski  and 
Hunting  Park  avenues,  stepped  Into  ft  mt 
iQ  the  roadway  and  fell  forward,  braising 
her  face,  spraining  her  ankle,  and  otherwise 
injuring  herself.  Pulaski  avenue,  north  of 
Bunting  Park  avenue,  was  not  a  paved 
street,  but  was  merely  a  dirt  road,  except 
as  to  that  portion  upon  which  the  street  rail- 
way tracks  were  laid.  The  grade  of  that 
portion  was  raised  five  or  six  inches  above 
the  level  of  the  remainder  of  the  road,  and 
the  ((pace  between  the  tracks,  and  for  a  dis- 
tance of  one  foot  outside,  was  paved  with 
Belgian  block.  The  wife  testified  that  she 
did  not  know  the  character  of  the  road  at 
the  spot  where  she  fell,  nor  did  the  husband 
make  any  ezamlnation  of  It  at  the  time.  He 
went  back  the  next  day,  and  says  he  saw  a 
mt,  five  or  six  Inches  deep,  and  about  three 
Inches  wide,  extending  along  the  edge  of  the 
Belgian  blocks,  caused  by  wagon  wheels 
as  they  left  the  stone  paving.  It  is  apparent 
that  the  depth  of  five  or  six  Inches  referred 
to  by  this  witness  must  include  the  step  from 
the  Belgian  blocks  to  the  general  level  of  the 
roadway. 

Another  witness,  who  lived  Just  opposite 
the  place  where  the  accident  occurred,  testi- 
fied that  Pnlaskl  avenue,  north  of  Hunting 
Park  avenue,  was  not  paved.  South  it  was 
paved  with  Belgian  block.  The  cars  usual- 
ly stopped  where  you  could  step  out  on  the 
dirt.  The  surface  there  was  ashes  and  dif- 
ferent things,  and  was  graded  five  or  six 
inches  below  the  level  of  the  cartway.  At 
the  time  of  the  accident  there  was  a  hole  in 
the  street  a  couple  of  inches  below  where  the 
track  was  down  off  the  Belgian  blocks.  It 
was  made  by  heavy  wagons.  On  cross-ex- 
amination, this  witness  said  that  the  rut 
was  two  or  three  feet  long.  The  cinder  side 
portion  of  the  road  was  five  or  six  inches 
below  the  grade  of  the  track.  It  was 
never  level  with  the  track.  The  bole  was  a 
slight  rut  where  the  wagons — ice  wagons — 
would  pull  off  the  track.  Witness  estimated 
that  he  had  seen  as  many  as  500  people  step 
off  the  car  at  that  point  In  one  day,  and  100 
or  aoo  after  dark,  but  never  saw  any  acci- 
dent occur.  There  was  aa  arc  light  abont 
15  feet  away  from  the  place  of  the  accident, 
which  was  burning  and  threw  light  all  over. 
There  was  a  good  Illumination  there  that 
night  Be  admitted,  however,  that  there  was 
a  trolley  pole  between  the  light  and  the  spot 
where  the  plaintiff  stepped  into  the  rut,  and 
the  husband  also  testified  that  the  trolley  pole 
cast  a  strong  shadow  where  his  wife  fell. 

It  appears  clearly  from  the  evidence  that 
Pulaski  avenue  was  an  old  country  road, 
which  had  been  nsed  by  the  public  for  many 


years  and  had  been  adopted  by  the  city  as 
a  street  As  noted  above,  with  the  exception 
of  the  space  between  the  railway  tracks  and 
for  a  distance  of  perhaps  a  toot  outside,  It 
was  still  a  dirt  road,  filled  in  from  time  to 
time  with  ashes,  cinders,  and  oyster  shells. 
So  far  as  we  can  gather  from  the  evidence, 
the  locality  Is  a  suburban  due,  on  the  outskirts 
of  the  cl^.  The  road  was  much  traveled, 
and  the  place  where  plaintiff  alighted  was 
the  usual  stopping  place  for  the  cars,  where 
many  persons  got  on  and  off,  both  by  day 
and  night  The  rut  into  which  plaintiff 
stepped  was  only  that  which  was  worn  by 
wagon  wheels  as  they  left  the  edge  of  the 
Belgian  block  along  the  outside  of  the  street 
car  track.  It  does  not  appear  to  have  been 
anything  more  than  an  ordinary  rut  such 
as  is  constantly  made  by  the  wheels  of  heavy 
wagons  In  all  dirt  roads  when  soft  or  mud- 
dy, or  when  the  soil  of  the  roadway  is  not 
clolsely  packed.  As  one  of  the  witnesses 
explained,  these  ruts  are  temporary  in  their 
nature,  and  are  shifted  from  place  to  place 
In  the  roadway,  being  liable  to  be  filled  by 
a  passing  wheel,  which  makes  a  new  rut.  In 
turn,  adjacent  to  the  line  of  the  old  one. 

It  would  be  Imposing  a  very  great  and 
burdensome  degree  of  care  upon  a  munici- 
pality to  hold  It  to  tlie  duty  of  keeping  dirt 
roads  free  from  ruts  of  the  nature  and  charac- 
ter of  this  one  In  question.  The  same  degree 
of  smoothness  is  not  to  be  expected  upon  a 
dirt  road  as  is  to  be  looked  for  on  an  asphalt 
street  It  would  hardly  occur  to  a  highway 
commissioner  that  a  rut  worn  by  wagon 
wheels  in  soft  ground  could  be  in  any  way 
dangerous  to  the  public.  In  Osterhout  v. 
Bethlehem,  5S  App.  Dlv.  198,  the  court  said: 
"I  doubt  if  upon  country  roads  a  rut  caused 
mainly  by  the  ordinary  travel  of  wagon 
wheels  in  wet  weather  has  ever  been  deemed 
a  necessary  subject  of  repair.  Those  defects 
cure  themselves  with  the  advance  of  the 
season,  and  such  conditions  the  farm'ers 
learn  to  anticipate  In  the  use  of  the  high- 
way at  that  time  of  year."  No  roadbed  has 
ever  been  Invented  or  used  which  Is  not 
subject  to  wear  and  to  some  degree, of  dis- 
placement when  used  by  heavy  vehicles,  and 
this  effect  cannot  be  prevented.  When  an 
accident  happens  by  reason  of  some  slight 
defect  from  which  danger  was  not  reason- 
ably to  be  anticipated,  the  municipality  1b 
not  chargeable  with  negligence.  The  duty 
which  the  law  Imposes  upon  a  municipality 
Is  only  to  exercise  ordinary  care  to  see  that 
the  highway  is  safe  for  travelers.  Kelchner 
V.  Nantlcoke  Borough,  209  Pa.  412,  S8  AtL 
851.  We  can  see  nothing  In  the  evidence 
In  this  case  sufficient  to  sustain  the  charge 
of  negligence  against  the  defendant  or  to 
justil^^  the  submission  of  the  case  to  the 
Jury. 

The  asslgnm»>t8  of  error  are  sustained, 
the  Judgment  Is  reversed,  and  Is  here  en- 
tered for  defendant  Dgit.ed by V^OOgie 
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NICHOLS  T.  NICHOLS. 

(Snpreme  Court  of  Drrors  of  Connecticnt 
April  11,  1S07.) 

1.  Account— PBOcxEDiiies  roB  Rxlixi^-Pas- 

TIKS. 

Plaintiff  joined  with  six  of  his  brothers  and 
aiaters  in  executing,  without  having  received  any 
consideration  therefor,  a  deed  of  two  parcels  of 
real  property  held  bj  them  as  tenants  in  com- 
mon; the  grantees  in  the  deed  being  all  the 
brothers  and  sisters  named  as  grantors,  bnt  one, 
and  the  title  beine  placed  in  them  as  joint  ten- 
ants. SnbBequently  the  joint  tenants  conveyed 
through  an  intermediate  grantee  the  property 
to  three  of  their  number  as  joint  tenants,  among 
whom  was  defendant  One  parcel  of  land  was 
then  sold  by  the  last-named  grantees,  and  after 
the  death  of  the  other  two  grantees  the  defend- 
ant sold  the  second  parcel.  Beld,  in  an  action 
by  plaintiCF  for  an  accounting  of  the  proceeds 
of  the  sale  of  the'  parcel  made  by  defendant 
alone,  and  of  the  rents  and  profits  received  by 
defendant  from  both  parcels,  on  the  ground  that 
the  execution  of  the  deed  by  plaintiff  was  pro- 
eared  by  undue  influence  and  while  plaintiff  was 
mentally  incompetent,  that  the  other  brothers 
and  sisters,  or  their  representatives,  were  not 
necessary  parties  to  the  action. 

2.  I^IMITATION    OF   ACTIONS— COMPUTATION    QV 

Period  ov  LmiTATiON — Disability. 

The  rule  that  courts  of  equity  ordinarily 
apply  mles  of  limitation  which  will  bar  remedies 
at  law  is  not  applicable  where  the  person  seek- 
ing relief  has  no  knowledge  of  the  necessity  of 
taking  action  to  protect  his  interest,  and  is  not 
chargeable  with  negligence,  and  the  rights  of 
third  parties  have  not  beeen  prejudiced. 

fEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
Tol.  33,  Limitation  of  Actions,  H  473,  474.] 

3.  Evidence— SETJ-SEKviNa    Declarations. 

In  an  action  to  set  aside  a  deed  because  of 
mental  incapacity  of  the  grantor,  and  for  an  ac- 
counting, declarations  on  the  subject  of  the 
grantor's  mental  capacity  by  the  grantees,  made 
in  his  absence,  were  inadmissible. 

FEd.  Note.— For  cases  in  point,  see  Cent,  Dig. 
TOl.  20,  Evidence,  H  1068-1104.] 

Hamersley,  J.,  dissenting. 

Appeal  from  Superior  Court,  Fairfield  Coun- 
ty; George  W.  Wheeler,  Judge. 

Action  by  Jobn  J.  Nichols  against  Susan 
W.  Nichols.  From  a  judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

Action  for  an  acconnting  for  rents  and  pro- 
ceeds of  the  sale  received  by  the  defendant 
«f  certain  property  In  the  state  of  New  York, 
in  wbicta  the  plaintiff  owned  an  Interest ;  for 
the  rents  and  profits  and  use  received  by  the 
defendant  of  certain  property  In  this  state,  In 
wlilcb  the  plaintiff  owned  an  Interest;  for 
a  jndgmott  for  the  amount  found  due  upon 
sodi  acconnting;  for  the  setting  aside  of  a 
deed  of  the  plaintiff  to  the  defendant  of  said 
property  in  this  state;  and  for  damages. 
Brought  to  the  snperioc  court  In  Fairfield 
county,  where  tlie  court  (Elmer,  J.)  overruled 
tbe  defendant's  demurrer  to  the  complaint, 
and  tlie  case  was  afterward  tried  upon  the 
issues  raised  by  tbe  pleadings  before  George 
W.  Wbeeler,  J.,  and  judgment  rendered  for 
tbe  plaintiff,  from  which  tbe  defendant  ap- 
peals.   No  error. 

Goodwin  Stoddard  and  Alfred  S.  Brown, 
Cor  api)ellant    Stiles  Judson,  for  appellee. 
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HALL,  3.  (tLttet  stating  the  facts).  Tbe 
plaintiff,  John  J.  Nichols,  who  brings  this  ac- 
tion ttirough  his  conservator,  Wallace  M. 
Buikley,  appointed  In  1903,  is  one  of  nine  chil- 
dren of  tbe  Rev.  Samuel  Nichols  and  Susan 
N.  Nichols.  Hla  brothers  and  sisters  were 
George,  Effingham,  William,  Charles,  Samn- 
el,  Alexander,  Maria,  and  Susan  W.  Nichols, 
the  defendant.  Their  mother,  Susan  N.  Nich- 
ols, died  In  1872,  and  by  her  will,  after  giving 
to  her  husband  the  use  and  Income  during  his 
life  of  all  her  real  and  personal  estate,  de- 
vised to  eight  of  her  said  children,  not  in- 
cluding Charles,  two  pieces  of  real  estate  In 
New  York  City,  one  known  as  the  "Cedar 
Street  Property"  and  the  other  as  the  "Maid- 
en Lane  Pr(^>erty,"  and  to  the  plaintiff  and 
bis  sisters  Maria  and  tiie  defendant  tbe  home- 
stead on  Greaifleld  Hill,  in  this  state,  consist- 
ing of  a  dwelling  house  and  about  two  acrea 
of  land,  together  with  the  personal  property 
thereon,  and  In  her  will  charged  George,  Ef- 
fingham, William,  Samuel,  Alexander,  and  the 
plaintiff  each  with  the  payment  of  the  sum 
of  $2,500,  amounting  in  all  to  $16,000,  to  five 
of  ber  said  children  named  as  executors  of 
ber  will,  to  be  held  by  four  of  them  in  trust 
for  the  support  of  her  son  Charles,  and  upon 
bis  death,  without  Issue,  to  be  paid  to  bis  sur- 
viving brothers  and  sisters.  William  convey- 
ed his  interest  in  said  property  to  Alexander 
In  1875.  Rev.  Samuel  Nichols  died  July  17, 
1880,  and  Charles  died  November  22,  1892, 
without  issue. 

The  complaint  contains  two  counts.  The 
first  alleges.  In  substance,  that  on  March  1, 
1877,  tbe  plaintiff,  when  from  "Infirmity  of 
mind  and  mental  Impairment"  he  did  not  un- 
derstand the  pTnport  or  legal  effect  of  tbe 
instrument  he  was  signing,  was  Induced  by 
the  request  of  bis  brother  Effingham  and  tbe 
defendant,  and  by  tbe  imdue  Influence  exerted 
by  them  for  the  purpose  of  excluding  the  plain- 
tiff from  his  said  Interest  In  said  estate,  and 
for  the  purpose  of  wrongfully  obtaining  bis 
said  Interest  for  their  own  advantage,  to  join 
with  his  brothers  and  sisters,  excepting 
Charles,  in  executing,  without  having  receiv- 
ed any  consideration  therefor,  a  deed  releas- 
ing and  conveying,  subject  to  said  life  estate 
of  tbe  Rev.  Samuel  Nichols  and  to  said  charge 
of  $15,000,  his  and  their  resfpectlve  interests  in 
said  New  York  property  as  tenants  In  com- 
mon, to  George,  Effingham,  Alexander,  Maria, 
and  the  defendant,  as  joint  tenants ;  that  the 
plaintiff's  Interest  so  released  was  of  the  value 
of  about  140,000 ;  that  on  May  10,  1882,  said 
five  joint  tenants  through  an  intermediate 
grantee  conveyed  said  New  York  properties 
to  Effingham,  Alexander,  and  tbe  defendant  as 
joint  tenants;  that  on  February  21,  1888, 
said  last-named  grantees  conveyed  said  Cedar 
Street  property  to  tbe  Mutual  Life  Insur- 
ance Company  of  New  York;  that  said  E<f> 
fingham  died  November  4,  1899,  and  Alex- 
ander died  June  14,  1900;  that  tbe  title  to 
said  Maiden  Lane  property  thereupon  vested 
in  tbe  defendant  by  operation  of  tlie  law  9t- 
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Joint  tenancy;  that  from  Jaly  17,  18S0,  to 
February  21,  1888,  Effingham  and  the  defend- 
ant collected  and  appropriated  to  their  own 
use  the  rents  of  the  Cedar  Street  property, 
and  from  July  17,  1880,  to  November  4,  1889, 
the  rents  of  the  Maiden  Lane  property ;  and 
that  the  defendant  from  November  4,  1889, 
to  September  30, 1902,  collected  and  appropri- 
ated to  her  own  use  the  rents  of  the  Maiden 
Lane  property,  and  also  appropriated  to  her 
own  use  the  sum  of  $140,000,  which  she  re- 
ceived for  the  sale  of  the  Maiden  Lane  prop- 
erty on  September  30,  1902. 

The  second  count  alleges.  In  substance,  that 
on  the  21st  of  September,  1885,  when  the 
plaintiff  was  In  the  pame  weak  and  Impaired 
mental  condition  described  in  the  first  count, 
and  when  he  did  not  understand  the  purport 
or  legal  effect  of  the  Instrument  he  was  sign- 
ing, he  was  Induced,  by  the  request  of  his 
brother  Effingham  and  the  defendant,  and  by 
their  undue  Influence  exerted  for  the  purpose 
of  depriving  him  of  bis  one-third  Interest  in 
said  Greenfield  Hill  property,  of  the  value  of 
about  $3,500,  and  of  obtaining  said  Interest 
for  their  own  advantage,  to  release  to  his 
sister  Susan  W.  Nichols,  the  defendant,  all 
bis  interest  in  said  Greenfield  Hill  real  and 
personal  property  without  having  received  any 
consideration  therefor ;  and  that  the  defend- 
ant has  ever  since  used  and  possessed  said 
property. 

The  complaint  asks:  (1)  For  a  Judgment 
for  an  accounting  for  the  proceeds  of  the  sale 
of  the  Maiden  Lane  prai>erty  and  for  the 
rents  and  profits  of  that  property  and  of  the 
Cedar  Street  property;  (2)  Judgment  for  the 
amount  found  due  on  such  accounting;  (3) 
that  the  deed  of  the  Greenfield  Hill  property 
be  set  aside,  and  the  plaintiff  be  restored  to 
his  Interest  therein,  and  In  said  personal 
property ;  (4)  for  an  accounting  for  the  rents 
and  profits  of  the  Greenfield  Bill  property  and 
the  value  of  the  use  of  the  personal  profperty ; 
and  (Si  for  $50,000  damages.  The  defend- 
ant's demurrers  to  the  complaint  and  to  the 
first  and  second  prayers  for  relief,  presenting 
questions  which  were  also  made  and  decided 
under  the  subsequent  pleadings,  were  over- 
ruled by  the  trial  court. 

The  answer  ndniits  the  execution  by  the 
plaintiff  and  others  of  the  deeds  described 
In  the  complaint  and  the  plaintiff's  transfer 
to  the  defendant  of  his  one-third  interest  in 
the  Greenfield  Hill  property,  and  that  the  de- 
fendant and  her  brother  Alexander  have  re- 
ceived and  appropriated  the  rents  and  profits 
of  the  New  York  City  property,  and  that 
the  defendant  has  received  and  appropriated 
the  avails  of  the  sale  of  the  Maiden  Lane 
property  and  has  used  the  Greenfield  Hill 
property  as  alleged;  but  denies  that  said 
conveyances  were  without  consideration,  that 
they  were  procured  in  the  manner  and  for 
the  purpose  alleged  in  the  complaint;  that 
the  plaintiff's  mind  was  at  that  time  infirm 
and  Impaired,  as  alleged,  and  that  the  values 
of  the  plalntifTa  Interests  in  said  proper- 


ties were  as  great  as  alleged,  and  alleges 
afilrmatively  that  the  causes  of  action  set 
forth  In  the  first  count  did  not  accrue  to  the 
plaintiff  within  6  nor  within  20  years,  and 
that  those  described  in  the  second  count  did 
not  accrue  to  the  plaintiff  within  6  nor  with- 
in 15  years  next  preceding  the  commence- 
ment of  this  action,  that  since  the  dates  of 
the  execution  of  said  deeds  the  position  of 
the  parties  thereto  has  been  changed,  and 
"that  the  plaintiff  Is  barred  by  his  own  neg- 
ligence and  acquiescence,  by  lapse  of  time 
and  want  of  equity  from  maintaining  this 
action." 

The  plaintiff's  reply  denies  said  affirmative 
allegations  of  the  answer,  and  alleges  that 
the  Maiden  Lane  property  was  conveyed  to 
an  Innocent  purchaser  In  another  state,  and 
that  It  cannot  be  annulled;  that,  at  and  ever 
since  the  time  of  the  execution  of  said  deeds 
by  him,  the  plaintiff  had  been  of  unsound 
mind  and  Incapable  of  understanding  their 
meaning  and  effect,  or  of  taking  any  in- 
telligent action  to  revoke  them  or  to  require 
an  accounting;  and  that  said  conveyances 
were  procured  by  the  defendant  and  her 
brother  Eifflngham  with  full  knowledge  of 
the  plaintiff's  said  mental  condition.  These 
averments  of  the  reply  were  denied  by  the 
defendant. 

Upon  the  questions  thus  raised  by  the 
pleadings  as  to  the  mental  condition  of  the 
plaintiff  nt  the  time  and  since  the  convey- 
ances were  made,  the  consideration  which 
he  received  for  them,  and  the  manner  in 
which,  and  the  purpose  for  which  they  were 
procured,  the  trial  court  has  found.  In  sub- 
stance, these  facts: 

The  plaintiff  Is  now  68  years  of  age  and 
unmarried.  From  an  early  period  of  his 
life,  he  has  been  weak  and  deficient  in  Intd- 
lect,  and  on  March  1,  1877,  and  for  a  long 
time  prior  thereto,  although  not  entirely  1>e- 
reft  of  mental  capacity.  Judgment,  and  dis- 
cretion, he  was,  and  ever  since  has  been.  In- 
capable of  understanding  or  managing  busi- 
ness or  property  affairs  of  any  consequence, 
intricacy,  or  Importance,  or  which  required 
the  exercise  of  discretion  or  Judgment.  He 
has  been  during  said  period,  and  still  is,  so 
deficient  in  mind  as  to  be  unable  to  under- 
stand any  of  the  papers  relating  to  the  in- 
heritance from  bis  mother,  and  has  had  an 
appreciation  only  of  the  most  simple  affairs 
of  life.  He  is  not  now,  and  has  not  been 
prior  to  Mardb  1,  1877,  of  sound  mind.  By 
reason  of  mental  infirmity  he  had  no  ap- 
preciation or  understancUng  of  the  meaning 
and  effect  of  the  conveyance.  In  which  he 
Joined,  of  the  New  York  City  property  on 
March  1,  1877,  or  of  the  conveyance  of  his 
interest  In  the  Greenfield  Hill  property  of 
December  21,  1885,  but  has  always  since  Bop- 
posed  that  said  properties  were  still  owned 
by  the  surviving  members  of  the  family  in 
equal  shares.  He  has  never  by  himself  had 
sufficient  understanding  to  enable  him  to 
consider  the  effect  upon  his  property  rights 
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or  his  fntnre  needs  of  said  transactions,  nor 
to  rescind  said  conveyances,  nor  to  take  any 
appropriate  steps  to  protect  bis  interests  In 
any  manner.  He  bad  no  understanding  of 
the  transaction  in  which  he  and  all  of  bis 
brothers  and  sisters  signed  an  instrument 
acknowledging  that  they  had  received  their 
respective  shares  of  the  $15,000  given  by 
their  mother's  will  for  the  support  of  Charles, 
and  he  never  received  any  part  of  said  sum. 
He  had  no  knowledge  of  the  sale  of  the 
Cedar  Street  property.  The  plaintiff's  broth- 
ers Charles  and  Samuel  have  been  inmates 
of  Insane  retreats,  and  liis  sister  Maria  is  of 
weak  intellect. 

There  was  no  consideration  given  to  the 
plaintiff,  or  agreed  to  be  given  to  him,  for  the 
transfer  of  his  interest  in  said  New  York 
City  and  Greenfield  HIII  properties.  So  far 
as  he  was  concerned,  they  were  voluntary 
transfers  of  which  he  knew  nothing.  No 
agreement  was  ever  entered  into  with  him 
by  the  defendant  or  EflSngham  for  the  acquir- 
ing of  the  plaintiff's  interest,  and  no  agree- 
ment for  bis  support  or  maintenance  has 
ever  been  made  by  the  defendant  or  any  one 
else.  During  the  argument  of  the  case  In 
the  trial  court,  connsel  for  the  defendant 
offered  to  have  executed  a  written  agreement 
binding  the  defendant  and  her  estate  for  the 
plalntlfTs  support.  Since  bis  father's  deatb, 
the  plaintiff  has  always  lived  at  the  home- 
stead on  Greenfield  Hill  as  one  of  the  family, 
consisting  of  Alexander,  Samuel,  the  defend- 
ant, and  himself.  After  the  death  of  his 
father,  Alexander  purchased  and  conveyed 
to  the  defendant  25  acres  of  land  contiguous, 
and  a  new  house  has  been  built  upon  It. 
Maria  conveyed  her  Interest  In  the  home- 
stead under  the  will  to  the  plaintiff  and  the 
defendant  In  1882.  The  family  have  lived 
comfortably  and  well,  and  always  In  entire 
liarmony,  and  have  been  kind,  considerate, 
and  affectionate  toward  each  other.  Since 
his  mother's  death,  the  plaintiff  has  been 
cared  for  by  the  defendant,  and  also  by  Alex- 
ander and  Effingham  until  their  deaths. 
The  defendant,  who  has  had  general  charge 
of  the  place  and  household,  has  looked  well 
to  the  comfort  of  the  plaintiff,  and  he  has 
enjoyed  the  same  home  comforts  that  she 
has.  He  has  paid  nothing  for  his  board, 
dothing,  or  necessaries,  has  never  earned,  or 
tried  to  earn,  a  livelihood,  and  has  no  prop- 
erty or  means  other  than  his  Interest  in  the 
property  which  he  has  conveyed  away,  and 
Is  dependent  for  his  support  upon  the  bounty 
of  the  defendant  The  plaintiff's  proportion- 
ate share  of  the  income  received  from  the 
New  York  property  was  largely  In  excess  of 
the  reasonable  value  of  bis  maintenance  at 
the  homestead  by  his  brothers  and  sisters. 
Tbe  plaintiff  has  been  paid  no  part  of  said 
Income,  nor  has  there  been  any  accounting 
to  him,  which  he  was  capable  of  understand- 
ing, of  the  income  or  proceeds  of  said  prop- 
erty. He  received  no  part  of  the  upoceeds 
of  the  sale  of  the  Cedar  Street  property. 


Tbe  plaintiff  executed  the  deeds  of  the 
New  York  City  and  Greenfield  Hill  proper- 
ties because  requested  to  sign  his  name  by 
Effingham,  or  the  defendant,  or  some  one 
acting  for  them.  He  was  led  to  execute 
them  through  tbe  paramount  Influence  of 
Effingham  acting  for  himself  and  for  the  de- 
fendant, and  through  the  undue  Influence  of 
Effingham,  who  was  for  many  years  a  prac- 
ticing lawyer  in  New  York  City,  and  had 
assumed  the  management  of  tbe  New  York 
real  estate,  and  was  looked  up  to  by  all  his 
brothers  and  sisters  as  the  family  guide  and 
business  adviser,  and  in  whom  the  plaintiff 
had  Implicit  confidence,  and  to  whom,  as 
well  as  to  the  defendant,  though  in  a  lesser 
degree,  he  was  obedient.  All  the  parties  to 
said  deeds,  who  bad  sufficient  capacity  to 
understand  them,  were  aware  of  the  plain- 
tiff's mental  infirmities. 

Tbe  purpose  of  the  conveyances  In  question 
was  to  exclude  the  plaintiff  and  Samuel  from 
their  Interest  In  said  real  estate,  and  to  vest 
tbe  legal  and  beneficial  title  to  It  In  said 
grantees  as  joint  tenants,  so  as  to  vest  the 
family  property  In  the  surviving  grantee.  It 
was  the  further  purpose  that  tbe  family 
homestead  on  Greenfield  Hill  should  be  main- 
tained from  the  income  of  all  the  property 
by  the  defendant  and  Alexander,  as  a  home 
for  themselves  and  the  plaintiff  and  Samuel, 
and  where  the  two  last  named  should  be  sup' 
ported;  and  for  the  benefit  of  tbe  other 
grantees  who  might  desire  to  visit  there. 
Subject  to  these  uses.  It  was  intended  that 
said  income  should  be  enjoyed  by  said  gran- 
tees or  the  surviving  grantees.  Effingham 
belierved  this  disposition  of  the  property 
"would  provide  a  home  for  those  members 
of  the  family  who  could  not  care  for  them- 
selves,  Samuel  and  John,  and  leave  the  man- 
agement of  the  property  In  tbe  hands  of 
those  likely  to  live  the  longest  and  those  best 
able  to  take  care  of  it,  and  in  the  end  be 
for  the  best  Interest  of  the  family."  The  de- 
fendant had  knowledge  of  this  purpose  and 
approved  of  it  In  all  Effingham  did  In  this 
matter  he  acted  for  the  defendant,  as  well 
as  for  the  other  grantees.  The  plaintiff 
never  heard  of  said  purpose  or  arrangement, 
and  never  knowingly  acquiesced  in  It. 

The  plaintiff  and  defendant  and  Maria  are 
the  only  survivors  of  said  nine  brothers  and 
sisters.  Maria  has  for  many  years  resided 
In  Albany,  N.  Y.  Heirs  of  Effingham  and 
William  reside  In  New  York  City.  Thorn, 
to  whom  tbe  Maiden  Lane  property  was  sold, 
resides  in  New  Jersey. 

On  March  1,  1877,  the  market  value  of  the 
Maiden  Lane  property  was  In  excess  of 
?59,000  and  the  Cedar  Street  property  in  ex- 
cess of  $39,000.  The  consideration  of  the 
sale  of  the  Cedar  Street  property  In  1888 
was  $80,000. 

The  plaintiff  was  a  witness  at  the  trlaL 
The  defendant,  from  old  age  and  ill  health, 
did  not  testify.  The  conservator  of  the 
plaintiff  was  appointed  upon  the  applicatloa! 
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of  a  danghter  of  the  plalntlfTB  deceased 
brotbor,  William. 

Upon  these  Acta,  the  defendant  dalmed, 
generally:  (1)  Tbat  the  plaintiff  oonld  not 
maintain  the  actl(»i  on  accoont  of  the  want 
of  necessary  parties;  (2)  that  the  statute  of 
limitations  was  a  bar  to  the  action;  (3)  that 
the  plaintiff  is  prevented  by  laches  from 
maintaining  the  action;  (4)  that  the  deeds 
In  question  shonld  be  sustained  as  parts  of 
a  family  arrangement;  (6)  that  ttte  facts 
show  that  the  plaintiff  had  sufficient  capaci- 
ty to  make  the  deeds  in  question. 

The  court  rendered  Judgment  only  for  an 
accounting  under  prayers  for  relief  1,  2,  and 
4,  and  that  judgment  be  rendered  for  the 
plaintiff  for  the  amount  due  on  such  account- 
ing. 

Questions  relating  to  the  transactions  de- 
scribed in  this  case  were  decided  in  Wentz's 
Appeal,  76  Conn.  405,  66  AtL  625,  in  which 
we  held  that  a  conservator  was  properly  ap- 
pointed over  Samuel  Nichols,  and  in  Nich- 
ols T.  Wents,  78  CJonn.  428,  62  Ati.  610,- in 
which  it  was  held  that  Samuel  Nichols  was 
qualified  to  make  a  will. 

In  the  case  at  bar  the  plaintiff  was  not 
required  to  make  the  other  grantors  of  the 
deed  of  March  1,  1877,  parties  defendant 
The  reason  for  requiring  all  the  parties  to 
voidable  Instruments  like  those  here  in  ques- 
tion to  be  brought  into  court,  in  an  action  In 
eqnlty  to  set  them  aside,  is  that  the  court 
may  be  enabled  to  make  a  final  determina- 
tion of  the  matter  in  controversy,  and  to  do 
complete  justice  to  all  the  parties  concerned. 
Shields  y.  Barrow,  17  How.  (U.  S.)  130,  15 
li.  Ed.  158.  "The  general  rule  In  equity  re- 
qaires  that  all  parties  interested  in  the  sub- 
ject of  the  action  should  be  made  parties 
in  Older  to  prevent  a  multiplicity  of  suits 
and  secure  a  final  determination  of  their 
rights."  Mahr  v.  Norwich  Union  Fire  Ins. 
Society,  127  N.  Y.  452,  28  N.  B.  891.  "The 
governing  motive  of  equity  in  the  administra- 
tion of  its  remedial  system  is  to  grant  full 
relief,  and  to  adjust  in  the  one  suit  the  rights 
and  duties  of  all  the  parties  which  really 
grow  out  of  or  are  connected  with  the  sub- 
ject-matter of  that  suit"  Pomeroy's  Equity 
Jurisprudence,  §  114.  Courts  of  equity  will 
not  permit  one  seeking  to  repudiate  a  deed  or 
contract -to  gain  any  undue  advantage  over 
other  innocent  parties  to  It  but  in  setting  it 
aside  will  endeavor  to  restore  them  to  their 
original  positions.  Pomeroy's  Equity  Juris- 
prudence, (  916.  As  a  general  rule,  a  deed 
will  not  be  set  aside  on  the  ground  of  the 
grantor's  Incompetency  when  the  grantee  was 
ignorant  of  it  and  has  acted  "fairly  and  in 
good  faith,  unless  the  consideration  received 
be  refunded  or  the  grantee  restored  to  his 
original  position,  and  Injustice  thus  avoided." 
Cobum  ▼.  Baymond,  76  Conn.  484,  489,  57 
Ati.  116,  119,  100  Am.  St  Bep.  1000.  But 
these  rules  do  not  make  all  the  other  grantors 
of  the  deed  of  March  1,  1877,  necessary  par- 
ties to  this  action,  for  the  reasons  that  it 


neither  appears  that  the  plaintlfl  baa  received  . 
anything  which  he  can  restore  to  these  par- 
ties; nor  that  any  of  said  other  grantors 
were  induced  by  the  plaintUTs  conveyance 
to  change  their  title  from  that  of  tenants  in 
common  to  that  of  joint  tenants;  nor  that 
any  of  them  has  suffered  any  loss  or  disad- 
vantage by  reason  of  such  change  in  their 
title  which  would  entitle  him  to  be  restored 
to  his  original  position ;  aae  that  said  other 
parties  to  the  deed  have  any  interest  In  the 
funds  which  the  defendant  is  charged  with 
having  received,  which  can  be  injuriously  af- 
fected by  an  adjudication  of  the  respective 
rights  of  the  parties  in  court  Bussell  v. 
Clark,  7  Crandi,  69,  8  L.  Ed.  271. 

There  was  no  consideration,  either  con- 
curroit  or  executory,  for  the  plaintiffs  deed 
of  March  1,  1877.  He  neither  received  nor 
was  promised  anything  for  it  The  mainte- 
nance which  be  afterward  received  was  paid 
from  the  net  income  of  interest  in  the  New 
York  property  which  he  conveyed  away,  and 
the  judgment  of  accounting  contemplates  a 
proper  allowance  to  the  defendant  for  the 
cost  of  such  maintenance.  It  nowhere  ap- 
pears that  the  six  grantors,  other  than  the 
plaintiff,  of  the  deed  of  March  1, 1877,  or  any 
of  them,  were  Induced  by  the  plaintiff  to  ex- 
ecute the  various  deeds  by  which  they  parted 
with  their  interests  in  the  New  Tork  prop- 
erty and  which  resulted  In  the  sale  of  all  of 
it  It  only  appears  that  the  plaintiff  at  the 
request  of  six  of  his  brothers  and  sisters, 
oonv^ed  to  five  of  them  as  joint  tenants  his 
one-eighth  Interest  as  tenant  in  common  in 
that  property  by  the  same  deed  by  which  they 
conveyed  to  the  same  grantees  their  respec- 
tive Interests  as  tenants  in  common  in  the 
same  property.  It  was  clearly  the  intention 
of  the  other  grantors  of  the  deed  of  Mardi 
1,  1877,  and  the  deed  called  the  deed  of  May 
10,  1882,  the  grantors  in  which  were  the 
same  as  in  that  first  named,  with  the  omis- 
sion of  Jotm  and  Samuel,  to  make  such  con- 
veyances of  the  New  York  property,  and  so 
divest  themselves  of  all  title  to  it,  that  while 
Effingham,  Alexander,  and  the  defendant  the 
joint  tenant  grantees  in  the  last-named  deed, 
or  any  of  them,  lived,  they  could  give  a  good 
title  to  any  purchaser,  and  that  vpoa  the 
death  of  Alexander  and  Effingham,  before 
that  of  the  defendant,  the  title  to  such  part 
of  it  as  had  not  then  been  sold  should  vest  ab- 
solutely In  the  defendant  The  deeds  for 
carrying  out  this  purpose  were  executed  by 
said  other  grantors '  with  full  knowledge,  on 
the  part  of  those  of  sound  mind,  of  the 
plaintiff's  mmtal  infirmities.  These  purposes 
of  these  grantors  have  been  fnlly  accomplish- 
ed. The  Cedar  Street  property  was  sold  by 
Effingham,  Alexander,  and  the  defendant  in 
1888,  and  the  Maiden  Lane  property  by  the 
defendant  in  1902.  None  of  these  conveyan- 
ces are  sought  to  be  set  aside  by  this  action, 
and  the  effect  of  them  Is  that  none  of  said 
other  parties  to  the  deed  of  1877,  and  none 
of  their  representatives,  have  any  such  in- 
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terest  In  tbe  raits  or  tbe  itroceeda  of  the 
sale  of  the  New  York  property  appropriated 
by  the  defendant,  In  accordance  with  tbe  pur- 
pose of  said  other  parties,  as  renders  them 
necessary  parties  to  this  action.  Maria,  the 
only  surrlTor  of  said  nine  children  except 
the  plaintiff  and  defendant,  as  well  as  the 
representatives  of  those  who  have  died,  re- 
side without  this  Jurisdiction.  None  of  tbe 
brothers  and  sisters  except  the  plaintiff  and 
defoidant  and  Maria,  ever  had  any  Interest 
In  the  Greenfield  HIU  property  under  the 
will,  and  none  but  tbe  plaintiff  and  defend- 
ant were  parties  to  the  plaintiff's  convey- 
ance of  his  interest  in  that  property  in  1888. 
Although  it  Is  found  that  Maria  Is  of  weak 
Intellect,  and  that  Samuel's  intellect  was  im- 
paired, it  was  not  necessary  to  Join  them  or 
their  representatives  as  parties  in  order  to 
prevent  multiplicity  of  suits,  upon  the  theory 
tbat  they  are  also  entitled  to  an  accounting 
by  the  defendant  Samuel  gave  all  his  prop- 
erty by  will  to  the  defendant,  and  the  finding 
does  not  clearly  show  tbat  either  Samuel  or 
Maria  was  of  such  impaired  Intellect  as  to  be 
entitled  to  an  accounting  from  the  defendant. 

It  Is  urged  that  the  defendant  ought  not  to 
be  required  to  account,  because  the  deed  of 
March  1,  1877,  was  a  part  of  a  family  ar- 
rangement wliich  has  been  observed  by  all  the 
brothers  and  sisters  for  a  long  period  of 
years.  Courts  of  equity  have  looked  with 
favor  upon  family  arrangements  and  settle- 
ments, fairly  entered  into,  and  tending  "to 
the  peace  and  security  of  the  family,  to  tbe 
avoidinft  of  family  disputes  and  litigation, 
or  to  the  preservation  of  family  property," 
even  where  there  has  be^n  no  question  of 
doubtful  or  disputed  rights,  when  It  appeared 
tbat  the  "motive  of  the  agreements  was  to 
preserve  tbe  honor  or  peace  of  families  or 
the  family  property."  Hoghton  v.  Hogbton, 
16  Beav.  278 ;  Good  Fellows  y.  Campbell,  17 
R.  I.  402,  22  AtL  307 ;  Edwards  v.  Edwards, 
82  Conn.  112,  114.  But  the  defendant  is 
not  holding  tbe  rents  and  the  proceeds  of  the 
sale  of  tbe  New  York  properties  under  the 
arrangement  shown  by  tbe  deed  of  March  1, 
1877.  It  Is  by  the  deed  of  May  10,  1882,  to 
which  the  plaintiff  was  not  a  party,  that  tbe 
defendant  becomes  the  surviving  Joint  tenant 
Had  tbat  deed  not  -been  executed,  Maria 
would  still  be  a  to-Joint  tenant  with  the  de- 
fendant, and  tbe  latter  could  not  alone  have 
sold  the  Maiden  Lane  property  or  have  ap- 
propriated to  herself  the  avails  of  a  sale  of 
It 

Again,  the  trial  court  has  not  by  its  Judg- 
ment set  aside  the  entire  so-called  family  ar- 
rangement, but  has  treated  it  as  operative  ex- 
cepting as  the  Judgment  requires  tbe  de- 
fendant to  now  pay  to  the  plaintiff  a  sum  to 
be  determined  by  an  accounting  for  the  re- 
ceipts from  the  plalntilTs  interests  in  said 
properties  nnder  tbe  will.  In  view  of  the 
fact  tbat  the  plaintiff  from  mental  infirmity 
did  not  understand  the  nature  and  puri)ose  of 
tbe  so-called  family  arrangement,  ttiat  it  de- 


prives him  of  all  his  property  without  bis  con- 
sent and  without  making  any  provision  for 
bis  support  in  case  he'  survives  the  defendant, 
which  is  certainly  by  no  means  impossible, 
the  trial  court  correctly  held  that  the  defend- 
ant was  not  entitled  under  the  claimed  family 
arrangement  to  continue  to  bold  tbe  avails 
of  the  plaintiff's  Interest  in  said  properties. 
An  unfair  feature  of  a  family  arrangement 
may  be  set  aside  without  destroying  the  en- 
tire settlement  Hoblyn  v.  Hoblyn,  41  Ch. 
Dlv.  200;  Turner  v.  Collins,  L.  R.  7  Oh.  829. 

The  plaintiff  Is  not  barred  by  lapse  of  time 
from  maintaining  this  suit  The  relief  aiiked 
for  Is  equitable,  and  the  effect  of  the  Judg- 
ment is  to  require  the  defendant  to  account 
as  a  trustee  ex  maleflclo  or  trustee  of  a  con- 
structive trust,  for  the  funds  which  she  may 
properly  be  regarded  as  having  received  from 
his  Interest  in  tbe  properties  in  question. 
Tbe  New  York  City  property  having  been 
sold  to  Innocent  purchasers,  she  bad  tbe  right 
to  pursue  the  proceeds  of  the  sale  without  at- 
tempting to  disturb  In  any  way  tbe  deeds  to 
third  persons.  Gardner  v.  Ogden,  22  N.  Y. 
827,  78  Am.  Dee.  102;  Murphy  v.  Whitney, 
140  N.  Y.  541,  35  N.  B.  830,  24  L.  R.  A.  123. 
While  tbe  statutes  of  limitations  referred  to 
do  not  In  terms  extend  to  suits  in  equity.  It 
is  true  tbat  equitable  remedies  must  be  sought 
without  unreasonable  delay,  and  that  in  anal- 
ogy to  such  statutes  courts  of  equity  ordina- 
rily apply  rules  of  limitation  which  will  bar 
remedies  In  equity  that  are  barred  at  law. 
But  this  rule  Is  not  applicable  when  tbe  per- 
son seeking  such  relief  has  no  knowledge  of 
the  necessity  of  taking  any  action  to  protect 
his  Interests  and  Is  not  chargeable  with  negli- 
gence, and  the  rights  of  third  parties  have  not 
been  prejudiced  by  the  delay.  Jeffery  v. 
Fitch,  46  Conn.  601,  605.  The  finding  of  the 
trial  ooiut  regarding  the  plaintiff's  mental 
condition,  and  bis  entire  Ignorance  of  the 
necessity  of  taking  any  steps  to  protect  bis 
rights,  relieve  him  from  any  charge  of  laches, 
and  the  facts  before  us  fall  to  show  tbat  the 
rights  of  the  defradant  have  been  so  preju- 
diced by  tbe  delay  tbat  tbe  present  action 
should  not  be  allowed  to  be  maintained. 

Tbe  said  deeds  of  the  plaintiff  executed  be- 
fore tbe  appointm^it  of  a  conservator  over 
bim  were  voidable,  but  not  void.  Cobum  v. 
Raymond,  76  Conn.  484,  488,  57  Atl.  116,  100 
Am.  St  R^.  1000.  They  were  voidable  be- 
cause under  the  finding  the  plaintiff  was  "non 
compos  mentis,"  within  the  legal  meaning  of 
tbat  term  as  applied  to  the  capacity  of  a  per- 
son to  make  valid  contracts.  The  test  of  bis 
mental  capacity  to  make  the  deeds  In  question 
was  whether  at  tbe  time  of  executing  them 
be  possessed  "understanding  sufficient  to  com- 
prehend the  nature,  extent  and  consequences" 
of  them.  1  Swift's  Dig.  173;  Hale  v.  Hills, 
8  Conn.  38,  44.  The  trial  court  has  very 
clearly  found  he  did  not  and  that  he  was 
"not  of  sound  mind."  Tbe  trial  Judge  saw 
and  beard  tbe  plaintiff  upon  the  witness 
stand.    There  was  evidence  tfa^tU^,  mental 
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condition  bad  been  the  same  since  bis  early 
manbood  as  It  then  was.  Upon  the  facts 
found  and  the  evidence  before  us  we  cannot 
say  that  the  trial  conrt  erred  In  reaching 
the  conclusion  It  did  upon  this  question.  The 
trial  court  properly  excluded  the  evidence 
offered  by  defendant  of  the  declarations  upon 
the  subject  of  the  plaintiff's  competency, 
made  in  the  absence  of  the  plaintiff,  by  some 
of  his  brothers  and  sisters,  among  whom  was 
the  defendant,  who  were  present  at  the  time 
Maria  executed  the  deed  conveying  her  inter- 
est In  the  the  Greenfield  Bill  property  to  the 
plaintiff  and  defendant,  and  also  the  evidence 
offered  by  defendant  of  the  declarations  of 
Bffingham  and  William  upon  the  same  sub- 
ject. That  those  of  his  brothers  and  sisters 
who  were  themselves  of  sound  mind  knew  the 
actual  mental  condition  of  the  plaintiff  can 
scarcely  be  questioned.  It  was  evidently  the 
view  of  the  trial  court  that  the  defendant 
and  Effingham  and  others  could  not  nix>n 
the  facts  proved  be  regarded  by  the  law  as 
having  acted  in  good. faith,  and  that  the  deeds 
must  in  law  be  regarded  as  having  been  pro- 
cured by  undue  Influence,  although  It  appear- 
ed that  none  of  the  parties  had  acted  with 
actual  fraud  or  from  corrupt  motives.  This 
view  was  correct  The  opinion  of  the  defend- 
ant and  the  others  named,  If  properly  prov- 
ed, that  the  plaintiff  was  legally  capable  of 
executing  a  deed,  might  tend  to  disprove  ac- 
tual firaud  or  corrupt  motives,  which  the 
court  has  not  found,  and  which  are  not  al- 
leged in  the  complaint ;  but  it  would  not  re- 
lieve them  from  the  charge  that  in  law  they 
were  to  be  regarded  as  having  acted  as  the 
court  held  they  did. 

Other  rulings  adverse  to  the  defendant  ui>- 
on  questions  of  evidence,  not  noticed  In  de- 
fendant's brief,  are  sustaintd  without  discus- 
sion. There  was  no  error  In  refusing  to  cor- 
rect the  finding  as  requested.  We  cannot  say 
that  certain  facts,  of  which  there  was  i>er- 
baps  no  direct  evidence,  and  of  which  it  is 
claimed  there  was  no  proof,  were  not  justly 
Inferable  from  the  other  facts  proved.  Evi- 
dence of  the  transfer  to,  and  use  by,  the  de- 
fendant of  the  personal  property  at  Greenfield 
Hill,  was  unnecessary,  as  those  facts  were 
admitted  by  the  pleadings.  To  detail  the  evi- 
dence supporting  the  finding  as  to  the  facts 
referred  to  in  the  motion  to  correct  would  un- 
duly extend  the  limits  of  this  opinion. 

There  is  no  error.  The  other  Judges  con- 
curred, except  HAMERSLEY,  J.,  who  dis- 
sents. 


ere  Conn.  617) 

GRANT  ▼.  STIMPSON  et  al. 

(Supreme  Court  of  Errors  of  Connecticut 
April  10,   1907.) 

1.  Pebpetuities — FuTUBB  Estates. 

A  testator  bequeatbed  corporate  stock  to  a 
trustee,  to  pay  the  income  thereof  to  a  grand- 
son and  granddaughter  for  life,  and  at  their 
death  the  same  to  be  distributed  to  their  respec- 
tive  "legal   heirs,"   except   that,   if   the  "legal 


heirs"  of  the  grandson  should  be  the  grand- 
daughter, the  trusteeship  should  continue  and  the 
income  paid  to  the  granddaughter  for  life.  Held, 
that  the  words  "lei;al  heirs"  were  used  in  tlieir 
primary  sense,  and  the  attempted  gifts  of  tlie 
remainders  on  the  termination  of  the  life  estates 
were  violative  of  the  statute  against  perpetui- 
ties, and  void. 

2.  Wills— Void  I>evisb— Intestatk  Pbopeett 

— DiSTKIBUTlON. 

Where  attempted  gifts  of  remainders  over 
on  the  termination  of  life  estates  weie  void,  the 
remainders  not  otherwise  disposed  of  became 
intestate  property,  and  vested  at  testator's  death 
in  those  persons  entitled  to  receive  them  as 
distributees  ascertained  as  of  the  time  of  his 
death. 

[Ed.  Note.— For  cases  in  point  see  Cent  "Dig. 
VOL  49,  Wills,  §g  2165-2171.] 

3.  Same— Gift  to  Widow— Accicptawoid— Ef- 
fect. 

A  testator  gave  his  wife  absolutely  a  de- 
posit in  a  bank  and  the  household  furniture  and 
effects  in  the  homestead,  and  gave  her  a  life 
interest  in  the  residue  of  the  estate  left  after 
the  payment  of  specified  legacies  to  grandson 
and  granddaughter  for  life,  with  a  remainder 
over  on  their  deaths  to  their  respective  legal 
heira,  etc.  The  wife  accepted  the  provisions  of 
the  will.  Held,  that  she  was  barred  from  sliar- 
ing  in  the  intestate  estate  arising  from  the  in- 
validity of  the  gifts  over  on  the  termination  of 
the  life  estate  of  the  grandchildren. 

FEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  49,  Wills,  §f  2074-2076.] 

4.  ■  BABTABDS — LEGITIMACT- PBBStJMPnORB. 

A  testator  gave  corporate  stock  to  a  trus- 
tee, to  pay  the  income  thereof  to  a  grandson 
for  life,  and  directed  that  the  same  should  be 
distributed  on  his  death  to  his  legal  heirs,  ex- 
cept that,  if  his  legal  heirs  should  prove  to  be  a 
granddaughter,  the  trusteeship  should  continue, 
and  only  the  income  of  the  stock  should  be  ijaid 
to  the  granddaughter.  The  grandson  married, 
and  his  wife  gave  birth  to  a  child  three  montiis 
thereafter.  Held,  that  the  law,  in  the  absence 
of  other  facts,  would  presume  that  the  child 
was  bom  in  lawful  wedlock,  and  was  the  legal 
heir  of  the  grandson,  and  deprived  the  grand- 
daughter of  any  rights  under  the  will. 

[Ed.-  Note.— For  cases  in  point  see  Cent  Dig. 
VOL  6,  Bastards,  §§  4,  5.] 

Case  reserved  from  Superior  Court;  Tolland 
County;  Joel  H.  Reed,  Judge. 

Action  by  Andrew  M.  Grant  administrator 
of  Jared  Wentworth,  deceased,  against  Mary 
B.  Stimpson  and  others  for  the  construction 
of  the  will  of  the  deceased.  Reserved  by  the 
superior  court  on  the  facts  stated  in  the  com- 
plaint for  the  advice  of  the  Supreme  Court  of 
Errors.    Form  of  judgment  directed. 

Samuel  B.  Harvey,  for  plaintiff.  William 
A.  King,  for  executor  of  Sophia  C.  Went- 
worth. George  E.  HInman,  for  administrator 
of  estate  of  Frank  J.  Wentworth.  Charles 
P.  Thayer,  for  Mary  B.  Stlmpson.  Huber 
Clark,  In  pro.  per. 

THAYBE,  J.  The  testator  executed  the 
will  in  question  in  1885  and  died  in  1887, 
leaving  surviving  him  bis  wife,  Sophia  C. 
Wentworth,  to  whom  he  was  married  in  1865, 
and  two  grandchildren,  Frank  J.  Wentworth 
and  Mary  E.  Stlmpson,  bis  sole  heirs  at  law. 
His  estate  was  Inventoried  at  $19,481,  and 
consisted  of  a  homestead  valued  at  $600, 
which  was  all  the  jpetil  e^ta^  Jtf^FdJ^rJie 
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died  seised,  100  shares  of  the  capital  stock 
of  the  Pittsburg,  Ft  Wayne  ft  Chicago  Ball- 
road  Company,  appraised  at  $15,000,  a  depos- 
it In  the  WllHmantlc  Barings  Institnte  of 
nearly  $1,500,  bonds  valued  at  $1,100,  house- 
hold fomltare  and  effects  and  otiier  articles 
of  personal  property. 

By  the  first  Item  of  his  will  he  gave  to  his 
wife  absolutely  the  deposit  in  the  savings  In- 
stitute ;  by  the  ninth  item  he  gave  to  her  ab- 
solutely the  household  furniture  and  effects 
In  the  homestead;  and  by  the  tenth  Item  he 
gave  her  the  nse  for  life  of  the  remainder 
and  residue  of  his  estate  left  after  the  pay- 
ment of  all  the  other  legacies.  All  the  other 
legacies  were  of  shares  of  said  railroad  stock 
to  different  persons,  a  designated  number  to 
each.  The  residue  included  the  homestead 
and  more  than  $6,000  In  personal  property. 
The  widow  accepted  her  legacies  and  enjoyed 
them  until  her  death  In  1906. 

The  fourth,  fifth,  and  tenth  Items  of  the 
will,  to  which  the  questions  before  us  particu- 
larly refer,  were  as  follows: 

"Item  4.  I  give  and  bequeath  to  the  WllU- 
mantic  Savings  Institute  of  WlUImantic,  In 
the  state  of  Connecticut,  in  trust  however, 
ten  (10)  shares  of  the  Pittsburg,  Fort  Wayne 
and  Chicago  Railroad,  the  income  thereof  to 
be  paid  to  Frank  Jared  Wentworth  (my 
grandson)  during  his  life,  and  at  his  decease 
the  same  shall  be  distributed  to  his  legal 
b^rs,  except  his  legal  heirs  shall  prove  to 
be  his  sister,  Mary  Evelyn  Stlmpson,  then 
■aid  trusteeship  shall  continue  and  only  the 
Income  of  said  stock  shall  be  paid  to  the  said 
Mary  Evelyn  Stlmpson. 

"Item  6.  I  give  and  bequeath  to  the  said 
WlUlmantlc  Savings  Institute,  in  trust  how- 
ever, ten  (10)  shaites  of  the  Capital  Stock  of 
the  Pittsburg,  Fort  Wayne  and  Chicago  Rail- 
road, the  Income  thereof  to  be  paid  to  my 
granddaughter,  Mary  Evelyn  Stlmpson,  dur- 
ing her  life,  and  at  her  decease  the  same  to 
be  distributed  to  her  legal  heirs." 

"Item  10.  I  give  to  my  wife,  Sophia  CL 
Wentworth,  the  nse  and  Income  of  the  re- 
mainder and  residue  of  my  estate.  Including 
twenty-five  (25)  shares  of  the  Capital  Stock 
of  the  Pittsburg,  Fort  Wayne  and  Chicago 
Railroad,  and  all  other  personal  and  real  es- 
tate of  which  I  may  die  seised  and  possessed, 
and  at  her  decease  the  estate  which  she  has 
received  and  enjoyed  the  Income  from  by  this 
win  Is  hereby  given  to  the  WllHmantlc  Sav- 
ings Institute,  In  trust  however,  the  income 
of  the  same  to  be  paid  in  equal  shares  to  my 
grandson,  Frank  Jared  Wentworth,  and  my 
granddaughter,  Mary  Evelyn  Stlmpson,  and 
•at  the  decease  of  either  of  said  grandchildren 
the  respective  share  of  said  deceased  shall  be 
distributed  to  the  legal  heirs  of  said  deceased 
forever.  Except  In  the  event  of  my  grand- 
daughter becoming  the  legal  heirs  to  my  sd. 
grandson's  estate  by  this  will,  then  all  of  said 
estate  shall  remain  In  the  hands  of  the  sd. 
WllHmantlc  Savings  Institute  and  the  entire 
Income  sliaU  be  yald  to  my  said  granddaugh- 


ter, and  the  sd.  estate  at  her  decease  Shall  be 
distributed  to  her  legal  heirs  forever." 

Our  advice  Is  asked  npon  the  following 
questions :  "(a)  Whether  any  of  the  provisions 
of  items  4, 5,  and  10  of  said  will  are  void,  and 
whether  the  estate  named  in  said  items  Is 
finally  disposed  of  by  the  provisions  of  said 
Items,  (b)  If  the  estate  named  In  said  items 
Is  not  therein  disposed  of  except  as  to  the 
life  uses  therein  created,  then  hi  such  case 
whether  the  distributees  are  to  be  ascertain- 
ed as  of  the  time  of  the  decease  of  the  testa- 
tor or  at  the  termination  of  said  life  uses, 
(c)  Whether  the  widow  of  said  testator  had 
at  any  time  a  vested  Interest  In  and  to  one- 
third  of  the  personal  estate  named  In  Items 
4,  6,  and  10  of  said  will,  and  whether  her 
estate  is  entitled  to  the  same,  (d)  Whether 
said  Mary  E.  Stlmpson  is  entitled  to  the  life 
use  of  all  the  estate  named  In  items  4  and  10 
after  the  termination  of  the  life  uses  to  said 
Frank  J.  Wentworth  and  Sophia  d  Went- 
worth." 

It  is  clear  that  the  testator  in  the  items  of 
his  will  above  quoted  used  the  words  "legal 
heirs"  In  their  primary  sense;  for  in  the 
fourth  and  tenth  Items  he  provides  for  the 
contingency  of  Mary  E.  Stlmpson  becoming 
the  legal  heir  of  her  brother  Frank.  It  has 
been  determined  in  this  state  by  a  long  and 
uniform  line  of  decisions,  of  which  Gerard 
V.  Ives,  78  Conn.  485,  62  AtL  607,  is  »  e  lat- 
est, that  a  devise  to  the  heirs  of  a  living  per- 
son (unless  It  appears  that  his  children  are  in- 
tended) violates  the  statute  against  perpe- 
tuities, which  existed  at  the  date  of  the  de- 
cease of  the  testator,  because  until  the  death 
of  such  person  his  heirs  cannot  be  ascertain- 
ed, and  it  Is  possible  that  they  may  be  the 
issue  of  children  yet  unborn  at  the  testator's 
death.  The  attempted  devises  of  the  re- 
malnders  over  dependent  upon  the  life  es- 
tates of  Frank  J.  Wentworth  and  Mary  E. 
Stinapson  were  therefore  void,  and  the  estate 
mentioned  In  the  fourth,  fifth,  and  tenth 
items  of  the  will  was  not  finally  disposed 
of  by  the  will,  but  remained  (subject  to  the 
life  estates  therein  created)  Intestate  estate. 
As  intestate  estate,  it  vested  at  the  testa- 
tor's death  in  those  persons  entitled  to  receive 
It,  and  the  distributees,  therefore,  are  to  be 
ascertained  as  of  the  time  of  the  decease  of 
the  testator.  Ab  the  testator  was  married 
prior  to  1877  and  left  descendants  of  a  child 
surviving  him,  the  widow.  In  addition  to  her 
dower,  would  be  entitled  under  the  statute 
of  distributions  to  one-third  of  the  Intestate 
personal  estate  unless  in  some  way  debarred 
from  claiming  it  It  is  established  law  in 
this  state  that  a  widow  may  by  accepting 
a  provision  in  lieu  of  dower  made  for  her  by 
her  husband's  will  debar  herself  from  claim- 
ing dower;  and,  if  such  provision  is  clearly 
intended  to  be  In  lien  of  all  claim  on  his 
estate,  she  will  by  accepting  it  debar  herself 
from  claiming  under  the  statute  of  distribu- 
tions her  share  In  any  Intestate  personal 
property.   This  is  upon  the  equitable  doctrlii^ 
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of  election  that  a  person  will  not  b«  permit- 
ted to  bold  under  and  agralnst  the  same  deed 
or  wUL  In  Bran's  Appeal,  51  Conn.  435,  Nel- 
son T.  Poiaetoj,  64  Conn.  257,  29  AtL  634^ 
and  Bomett  t.  Packer,  70  Conn.  357,  89  Atl. 
738,  66  Am.  8t  R^.  112,  each  a  case  where 
a  widow  had  accepted  a  provision  made  for 
her  by  will  In  Ueu  of  dower.  It  was  held  that 
by  accepting  the  teetamentaiy  prorUlons  the 
widows  were  debarred  of  dower,  but  were 
not  debarred  of  their  shares  of  the  intestate 
personal  property  under  the  statute.  In  each 
Of  those  cases  the  Intestacy  appeared  on  the 
face  of  the  will,  and,  go  far  as  appeared,  was 
Tolnntary  on  the  part  of  the  testator,  and  It 
waa  held  that  upon  the  facts  in  those  cases 
the  widows  might  Justly  dalm  that  they  ac- 
cepted the  testamentary  provision  in  mib- 
stltntlon  of  the  dower  right  only.  But  in 
Nelson  ▼.  Pomeroy  it  was  suggested  in  the 
pinion  tbat,  where  such  a  provision  is  made 
in  lieu  of  all  claim  on  the  husband's  estate 
and  accepted,  the  widow  "will  be  estopped 
from  claiming  any  share  even  of  intestate 
property."  In  Walker  t.  Upson,  74  Conn. 
128,  48  Atl.  904,  where  the  dispositions  in 
favor  of  the  widow  were  plainly  in  lieu  of 
dower.  It  was  held  that  her  acceptance  of 
them  debarred  her  ftom  claiming  under  the 
statute  of  distributions  any  share  in  so  much 
of  the  estate  as  waa  intestate,  upon  the 
ground  that,  having  chosen  to  accept  a  bene- 
fit under  the  will,  "she  must  renounce  every 
dalm  Inconsistent  with  the  accomplishment 
of  the  Intent  manifested  by  its  provisions.'' 
That  was  a  case,  like  this,  where  the  testator 
Intended  and  attempted  to  dispose  of  his  en- 
tire estate,  but  some  of  the  provisions  of  the 
will  were  void,  leaving  a  partial  intestacy. 
Leake  v.  Watson,  60  Conn.  498,  21  Atl.  1075, 
presented  a  similar  question  and  was  decided 
in  the  same  way. 

'  Whether  the  widow  in  the  present  case, 
having  accepted  the  provisions  of  the  twill 
in  her  favor,  was  debarred  of  the  Intestate 
estate,  depends,  therefore,  upon  the  construc- 
tion of  the  will  and  the  testator's  intention 
as  manifested  thereby.  It  is  not  expressly 
stated  in  the  will  tbat  the  provisions  in  favor 
of  the  widow  are  In  lieu  of  dower  or  other 
claims,  but  the  authoritleB  agree  that  this 
te  not  necessary.  It  is  enough  if  from  the 
whole  will  it  is  demonstrated  by  clear  and 
manifest  implication  that  such  was  the  testa- 
txnr's  intention.  Bennett  v.  Packer,  70  Conn. 
857,  89  AU.  789,  06  Am.  St.  Bep.  112.  Read- 
ing the  whole  will  in  view  of  the  situation 
of  the  parties.  It  is  entirely  clear  tliat  the 
testator  intended  the  provision  in  favor  of 
his  wife  to  be  in  lieu  of  dower  and  all  claim 
npon  his  estate.  He  intended  tiiat  no  part  of 
his  estate  should  be  Intestate.  He  gave  near- 
ly half  of  bis  property  to  others  than  his 
wife  and  heirs  at  law.    The  will  mentions 


the  cbiet  items  of  which  the  estate  ooosist- 
ed,  and  shows  a  clear  apprehension  on  the 
part  of  the  testator  of  what  he  had  to  give^ 
and  of  the  Items  which  he  was  giving  to 
others  and  to  his  widow  and  heirs  at  law. 
He  gave  his  wife  the  use  for  life  of  the  en- 
tire homestead  and  of  nearly  a  third  of  his 
personal  property,  besides  absolute  gifts  of 
the  household  effects  and  $1,600  in  bank, 
evidently  Intending  to  provide  her  a  home 
and  the  means  of  supporting  herself  in  it 
But  the  life  use  of  the  entire  homestead  un- 
der the  win  was  Inconsistent  with  the  life 
use  of  one  third  of  it  as  dower.  "Of  necessity 
this  is  in  lieu  of  dower.  The  use  of  the 
whole  displaces  the  use  of  part  and  renders 
the  latter  impossible."  Evan's  Appeal,  61 
Conn.  440.  Having  accepted  this  provision 
and  enjoyed  it  during  her  life,  she  was  debar- 
red of  all  further  claim  on  the  estate,  and 
took  no  vested  interest  (except  such  as  the 
will  gave  her)  in  one  third  of  the  personal 
estate  named  in  items  4, 5,  and  10  of  the  will, 
and  her  estate  is  not  entitled  to  any  share 
of  the  same  as  intestate  estate. 

Mary  B.  Stlmpson  could  claim  a  life  estate 
in  the  remainders  over  after  the  termination 
of  her  brother's  life  estate  in  the  property 
mentioned  in  the  fourth  and  tenth  Items  of 
the  will  only  as  his  legal  heir  under  the  pro- 
visions of  the  will  above  held  to  be  void. 
But  it  appears  also  that  her  brother  married 
in  1890,  that  his  wife  gave  birth  to  a  child 
three  months  after  marriage,  and  tbat  the 
wife  and  child  survived  him;  his  death  oc- 
curring in  1891.  Whatever  claims  have  been 
or  may  be  made  as  to  this  child's  relation  to 
Urn,  in  the  absence  of  further  facts  than 
above  stated  touching  them,  and  there  are 
none  before  us,  the  law  presumes  that  having 
been  bom  in  lawful  wedlock'  she  is  his  child. 
Mary  B.  Stlmpson,  therefore,  did  not  become 
the  legal  heir  of  her  brother,  the  only  con- 
dition upon  which  she  could  claim  a  life 
estate  in  remainder  in  that  portion  of  the 
testator's  pro{>erty  which  was  given  to  ber 
brother  for  life,  and,  if  she  became  such 
heir,  the  provision  giving  her  such  life  use 
was  void.  She  is  not  therefore  entitled  to 
a  life  estate  in  all  the  estate  named  in  items 
4  and  10  after  the  termination  of  the  life 
uses  to  Frank  3.  Wentwortb  and  Sophia  0. 
Wentworth. 

As  to  the  question  raised  upon  the  amend- 
ment to  the  complaint,  we  give  no  advice. 
Tbat  question  was  properly  before  the  su- 
perior court  in  the  interpleader  suit  mention- 
ed in  the  amendment,  to  which  the  plaintiff 
was  a  party,  and  Is  not  properly  before  this 
court 

The  Superior  Court  is  advised  to  render 
Judgment  In  conformity  to  the  foregoing  opin- 
ion. No  costs  will  be  taxed  in  tblt  court 
The  other  Judges  concurred. 
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Cn  Ooan.  04) 

BOARDMAN  et  bL  ▼.  MANSFIELD  et  at 

(Bnpreme  Court  of  Brron  of  Connecticut. 

AprU  10,  1907.) 

1.  Wills  —  CoNSTBDCTion  —  Debcbiption  ot 
Pbopbrtt— Dividends,  Rents,  and  Pbotits 
— Tbost  Fund. 

Testator  devised  to  his  ezecotors  in  trust 
tot  the  benefit  of  bU  widow  for  life  $200,000, 
the  "dividends,  renU  and  profits"  thereof  to  go 
to  and  belong  to  th«  widow,  to  her  sole  and 
separate  nse  during  her  natural  life,  with  re- 
version after  her  death  to  the  uses  and  appoint- 
mente  recited  in  the  will.  Held,  that  the  words 
"dividends,  rents,  and  profits,"  as  so  used,  were 
synonymous  with  "net  income,"  and  hence  the 
accretions  to  the  fund  during  the  widow's  life, 
determined  on  the  basis  of  the  market  value  of 
the  securities  in  which  the  fund  was  invested, 
passed  to  the  remaindermen  on  the  termination 
of  the  life  estate,  and  not  to  the  estate  of  the 
widow. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  49.  Wills.  {(  1246-1^] 

2.  Same— Change   of   Secx«itie8— PBoms— 

COBFOBATE  STOCK. 

Testator  bequeathed  the  dividends,  rents, 
and  profits  of  a  trust  fund  of  $200,000  to  bis 
widow  for  life,  remainder  to  the  uses  and  ap- 
pointments set  forth  in  his  wUI.  During  the 
widow's  life,  through  a  change  in  the  invest- 
ments, profits  were  added  by  the  sale  of  securi- 
ties or  increase  in  valuation  amounting  to  $53,- 
675.77.  There  were  also  certain  rights-  to  par- 
ticipate in  new  stock  issues  of  corporations  in 
which  the  trust  fund  was  invested,  which  were 
sold  by  the  trustees  for  $15,758.41,  and  in  other 
instances  the  trustees  elected  to  take  new  stock, 
a  part  of  the  price  being  paid  by  appropriations 
of  surplus  by  the  corporation,  realizing  profits 
amonnting  to  $50,849.45.  Held,  that  none  of 
such  amounts  constituted  income  I)elonging  to 
the  life  tenant,  but  they  were  all  an  increase  in 
the  corpus  of  the  estate  which  i>assed  to  the  re- 
maindermen. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  49,  Wills,  H  1614-1624;  vol.  47,  Trusts, 
H  383-385.1 

Case  Reserved  from  Superior  Court,  New 
Haven  County;  John  M.  Thayer,  Judge. 

Suit  by  William  J.  Boardman  and  others, 
as  executors  of  the  estate  of  William  W. 
Boardman,  deceased,  against  Burton  Mans- 
field and  others,  as  executors  of  the  estate 
of  Lucy  H.  Boardman,  deceased,  to  deter- 
mine conflicting  claims  to  funds  held  by  a 
trustee  under  William  W.  Boaidman's  will. 
On  reservation  from  superior  court  Judg- 
ment advised  for  plaintUFs. 

William  W.  Boardman,  a  resident  of  New 
Haven,  made  and  ezecnted  bis  will,  drafted 
by  himself,  on  March  19,  1870.  He  died 
August  27.  1871,  leaving  tliat  instrument  as 
his  last  will  and  a  large  estate  comprised  of 
both  real  and  personal  property.  He  also  left 
a  widow,  liUcy  H.  Boardman,  who  survived 
ODtii  March  29,  1906.  Item  third  of  said  wUl 
reads  as  follows:  "Item  Third.  I  further 
give  and  devise  to  my  executors  hereinafter 
named,  and  the  survivor  of  them,  in  trust, 
for  the  use  and  benefit  of  my  dear  wife,  Lucy, 
during  her  natural  life,  two  hundred  tbon- 
sana  dollars,  to  be  taken  from  such  part  or 
parts  of  the  property  as  I  may  own  at  my 
decease,  not  hereinbefore  devised  to  her,  as 
she,  the  said  Lticy,  may  desire  and  select. 


at  the  appraisal  In  the  inventory,  the  divl-' 
denda,  rents  and  profits  to  go  to  and  belong 
to  my  beloved  wife,  to  her  sole  and  separate 
nse  during  her  natural  life,  with  leverslon 
over  after  her  death  to  the  uses  and  ap- 
pointments set  forth  in  my  last  will  and  In 
the  codicils  thereto,  if  any.  My  intention 
and  object  was  and  is  to  make  abundant  pro- 
vision for  the  support  and  comfort  of  my 
dear  wife  by  the  three  preceding  items,  in 
lieu  of  dower  or  share  in  my  real  or  person- 
al estate."  Said  widow  and  a  nephew,  Wil- 
liam J.  Boardman,  were  named  in  the  will 
as  executors,  and  both  qnallfled  and  acted  as 
both  executors  and  trustees  as  long  as  Mrs. 
Boardman  lived.  William  J.  Boardman  is 
now  the  surviving  executor  and  trustee. 
December  29,  1871,  the  widow,  acting  under 
said  provision  of  the  will,  selected  stocks 
and  bonds  from  the  estate  of  her  husband 
to  the  appraised  value  of  $200,000,  and  made 
return  to  the  court  of  probate.  The  invest- 
ments of  the  fund  thereafter  changed  from 
time  to  time,  but  always  remained  In  divi- 
dend-paying or  interest-bearing  securities. 
The  corporations  whose  stocks  were  included 
In  the  fund  issued  at  various  times  new 
stock  which  the  stockholders  were  privileged 
to  take  pro  rata  upon  terms  prescribed.  The 
rights  to  take  new  stock  which  thus  accrued 
to  the  fund  were  in  some  Instances  sold  and 
the  proceeds  added  to  It,  and  In  other  in- 
stances exercised  and  the  new  stock  carried 
to  It  Mrs.  Boardman  during  her  life  re- 
ceived the  net  proceeds  of  all  cash  divi- 
dends and  Interest  payable  to  the  fund.  At 
her  death  its  market  value  had  increased  to 
$327,683.07.  During  Mis.  Boardman's  life, 
she  nnsnccessfully  asserted  to  her  co-trustee 
her  right  to  benefits  from  the  fund  beyond 
those  conceded  to  her,  and  these  claims 
are  made  the  basis  of  the  present  proceeding. 
The  nature  of  them  and  the  other  facts  con- 
tained in  the  complaint  which  are  Involved 
In  their  determination  are  sufficlentiy  stated 
In  the  opinion. 

Henry  Stoddard  and  Boardman  Wright, 
for  plaintiffs.  Burton  Mansfield  and  James 
E.  Wheeler,  for  defendants. 

PRENTICB,  J.  (after  stating  the  facts). 
The  trust  fund  in  question  has  always  been 
comprised  of  personal  estate  and  of  a  kind 
which  was  either  dividend  paying  or  in- 
terest bearing.  Mrs.  Boardman,  the  life 
beneficiary,  received  from  time  to  time  dur- 
ing her  life  the  entire  net  income  of  the  fund 
accruing  from  cash  dividends  upon  stocks 
and  the  interest  upon  all  other  investments. 
The  executors  of  her  will,  hereinafter  re- 
ferred to  as  the  "executors,"  pursuant  to  its 
provisions,  now  assert  the  right  to  have  from 
the  assets  of  the  trust  an  amount  or  amounts 
In  addition  to  those  which  she  thus  received 
in  her  lifetime.  The  market  value  of  the 
fund  upon  the  termination  of  the  life  estate 
was  $127,683.07  in  excess  of  its  market  valve 
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at  the  time  of  its  creation.  The  major  claim 
presented  by  the  executon,  which  Is  compre- 
hensive of  all  others,  is  for  this  amount 
The  contention  thus  made,  it  will  be  observ- 
ed, is  that  the  remainder  Interest  is  only  en- 
titled to  have  the  fund  kept  intact  to  the 
extent  of  its  original  market  value,  and  that 
the  life  tenant  is  entitled,  not  only  to  have 
all  else  which  may  have  flowed  from  or 
accrued  to  it,  but  also  to  have  both  the  ex- 
istence and  amount  of  its  accretions  de- 
termined upon  the  basis  of  market  value, 
and  that,  too,  whether  or  not  there  have 
been  changes  in  its  investments.  It  Is  mani- 
fest that  this  claim  is  in  direct  contradic- 
tion of  the  general  principles  governing  the 
rights  of  life  tenants  and  remaindermen  in 
and  to  trust  funds  which  have  been  repeat- 
edly affirmed  and  reaffirmed  by  this  court, 
and  that  It  cannot  be  supported  unless  there 
is  something  in  the  terms  of  the  will  creat- 
ing the  trust  which  takes  It  out  of  the  opera- 
tion of  those  accepted  principles.  Brinley 
V.  Grou,  50  Conn.  66,  47  Am.  Rep.  618 ;  Spoon- 
er  T.  Phillips,  62  Conn.  62,  24  Atl.  624,  16  L. 
R.  A.  461;  Mills  V.  Britton,  64  Ck>nn.  4,  28 
Atl.  231,  24  L.  R.  A.  536;  Smith  v.  Dana,  77 
Conn.  643,  60  Atl.  117,  68  L.  B.  A.  76,  107 
Am.  St.  Rep.  51;  Boardman  v.  Boardman,  78 
Conn.  461,  62  Atl.  338;  Bulkeley  v.  Worthlng- 
ton  Ecd.  Soc,  78  Conn.  528,  63  Atl.  851; 
Green  v.  Bissell,  78  Conn.  647,  65  Atl.  1066. 
This  Is  conceded.  Two  matters,  however, 
are  relied  upon  as  indicating  the  direction 
of  the  testator  that  the  general  rule  should 
be  departed  from  in  the  present  case,  and 
that  Mrs.  Boardman's  estate  should  have 
what  is  now  claimed  in  Its  behalf,  to  wit, 
(1)  the  language  of  the  will  giving  to  her  the 
"dividends,  rents,  and  profits"  during  her 
life ;  and  (2)  the  presumed  Intent  of  the  tes- 
tator arising  from  certain  circumstances  In 
the  light  of  which  It  Is  claimed  that  the  will 
should  be  construed.  The  words  "dividends, 
rents,  and  profits,"  upon  which  reliance  Is 
thus  sought  to  be  placed,  are  no  more  com- 
prehensive as  applied  to  personalty  than 
would  have  been  "net  income"  used  In  their 
stead.  Guthrie  v.  Wheeler,  61  Conn.  207, 
213;  Beers  v.  Narramore,  62  Conn.  13,  23,  22 
Atl.  1061;  Spooner  v.  PhUlips,  62  Conn.  62, 
66,  24  Atl.  524,  16  L.  B.  A,  461.  "Whether 
the  testator  makes  use  of  the  expresslui 
'dividends,'  or  'dividends  and  profits,'  or 
'dividends,  Interest  and  profits,'  or  [as  in  this 
case]  'interest,  dividends,  profits  and  pro- 
ceeds,' I  look  upon  all  of  them  to  come  to 
the  same  thing,  and  that  this  Is  too  nice  a  cir- 
cumstance to  found  any  distinction  on." 
Hooper  V.  RofiSiter,  1  McCIel.  536. 

The  argument  advanced  by  the  executors  In 
support  of  the  presumed  intent  which  they 
seek  to  bring  to  their  aid  in  the  construction 
of  the  will  Is  substantially  as  follows:  In 
1870,  when  Mr.  Boardman  made  his  will, 
drafted  by  himself,  a  lawyer  by  professlmi, 
although   a  business  man  by  practice,  tlie 


courts  of  this  state  had  not  declared  the  law 
of  this  Jurisdiction.  Decisions,  however,  had 
been  made  In  other  states,  including  Penn- 
sylvania, New  York,  and  New  Jersey.  These 
decisions  in  these  states  had  been  in  conso- 
nance with  the  views  now  urged  by  the  execu- 
tors. One  of  the  Pennsylvania  decisions  ren- 
dered shortly  before  the  execution  of  the  will 
involved  the  interests  of  the  parties  thereto 
In  stock  of  the  New  Haven  Gas  Light  Compa- 
ny, of  which  the  testator  was  president,  and 
of  the  New  York  &  New  Haven  Railroad 
Company,  with  whose  transactions  be  bad 
been  familiar  for  many  years.  It  must  there- 
fore be  presumed  that  he  was  familiar  with 
these  decisions,  or  with  the  latter  one  at  least, 
and  it  ought  to  be  presumed  that  he  used  the 
language  of  his  will  with  the  purpose  of  ac- 
complishing the  result  thus  Judicially  outlin- 
ed. So  it  Is  said  that  ambiguous  phrases  in  It 
should  be  interpreted  In  accordance  with 
those  principles  of  law  which  the  testator 
most  probably  had  In  mind  when  he  used 
them.  See  Earp's  Appeal,  28  Pa.  368;  Wilt- 
bank's  Appeal,  64  Pa.  256,  3  Am.  Rep.  586; 
Ciarkson  v.  Clarkson,  18  Barb.  (N.  Y.)  646; 
Simpson  V.  Moore,  80  Barb.  (N.  Y.)  637 ;  Van 
Doren  v.  Olden,  18  N.  J.  Eq.  176,  87  Am. 
Dec.  650. 

Before  assent  were  given  to  this  argument. 
It  would  be  wise  to  Inquire  whether  any  of 
the  decisions  referred  to  had.  In  fact,  gone  to 
the  extent  necessary  to  support  the  present 
claim,  and  to  examine  the  foundation  of  the 
alleged  presumption  that  the  testator  knew 
and  acted  upon  the  faith  of  them,  and  did 
not  know  and  act  up<m  the  faith  of,  for  ex- 
ample, Minot  v.  Paine,  88  Mass.  101,  86  Am. 
Dec.  705,  to  discover  what  of  substance  it  pos- 
sesses. Ui>on  the  first  inquiry,  see  Moss'  Ap- 
peal, 83  Pa.  264,  270, 24  Am.  Rep.  164 ;  Smith's 
Estate,  140  Pa.  344.  21  Atl.  438,  23  Am.  St 
Rep.  237 ;  Thomson's  Estate,  168  Pa.  332,  26 
Aa  652,  663;  Graham's  Estate,  188  Pa.  216. 
47  Atl.  1108 ;  Parker  v.  Johnson,  37  N.  3.  Eq. 
366 ;  Matter  of  Gerry,  103  N.  Y.  445,  8  N. 
B.  235.  But  we  have  no  need  to  turn  aside 
for  any  such  purposes.  It  Is  enough  that  the 
language  of  the  will  creating  the  trust  neither 
is  nor  was  when  used  ambiguous  or  uncer- 
tain in  meaning  or  effect  The  more  recent 
decisions  which  have  declared  the  law  of  this 
Jurisdiction  as  to  the  legal  effect  of  certahi 
language  when  used  in  creating  a  sltnatlMi 
and  the  legal  consequences  of  a  situation  cre- 
ated did  not  make  that  law.  It  was  as  much 
the  law  before  as  after  them,  and  this  Con- 
necticut will  must  be  read,  interpreted,  and 
given  legal  effect  pursuant  to  that  law. 

The  executors  present  in  addition  to  the 
compretiensive  claim  thus  far  considered,  car- 
tain  subordinate  ones,  which,  when  added  to- 
gether, total  said  sum  of  $127,683.07.  The 
first  of  these  is  one  to  the  profits,  whether  by 
sale  or  increase,  in  valuation  of  the  securities 
which  have  made  up  the  fund,  amounting,  it 
is  said,  to  $53,576.77.   An  adverse  disposition 
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of  this  claim  is  necessarily  Involved  In  onr 
conclusions  already  stated.  Among  the  secur- 
ities which  the  fond  has  held  have  been  sto<^s 
of  certain  corporations  which  during  the  peri- 
od of  the  trnst  ownership  voted  to  Increase 
their  capitals,  and  give  to  ttaelr  shareholders 
the  right  to  subscribe  pro  rata  at  par  for  the 
new  shares.  Some  of  the  rights  thus  accru- 
ing to  the  fund  were  sold  by  the  trustees  for 
sums  amounting  to  $15,758.41;  others  were 
exercised  and  new  stock  taken  by  the  trus- 
tee&  From  these  transactions  it  Is  said  that 
there  were  profits  amounting  to  $50,849.45. 
These  two  sums  are  now  specifically  claimed 
as  belonging  to  the  life  tenant  The  precise 
question  thus  presented  was  decided  adverse- 
ly to  the  contention  of  the  executors  in  Brlti- 
ley  T.  Grou,  50  Conn.  66,  47  Am.  Rep.  618, 
and  the  underlying  principle  there  asserted 
has  been  consistently  maintained  through  the 
line  of  subsequent  cases  already  cited.  That 
principle  is  that  until  there  has  been  some  ac- 
tion by  a  corporation  setting  apart  from  the 
body  of  its  assets  some  portion  of  them  to  be- 
come the  property  of  Its  stockholders,  and 
thus  to  pass  out  of  the  dominion  of  the  cor- 
poration Into  that  of  the  stockholders,  there 
Is  nothing  In  existence  to  which  the  right  of 
the  latter  can  attach  otherwise  than  as  it  at- 
taches to  the  corporate  Interest  as  a  whole — 
nothing  which  can  as  to  them  be  regarded  as 
partaking  of  the  nature  of  profits  from  the 
corporate  Investment.  Green  v.  Bissell,  79 
Conn.  54T,  65  Atl.  1056 ;  Bulkeley  v.  Worth- 
Ington  EccL  Soc.,  78  Conn.  526,  532,  63  Atl. 
351.  Applying  this  principle  to  situations 
where  new  stock  Is  Issued  and  the  right  to 
subscribe  therefor  is  accorded  to  shareowners 
pro  rata,  whether  that  Issue  be  based  solely 
upon  surplus  assets  thus  capitalized  or  upon 
suiplns  assets  in  part  and  payments  by  sub- 
scribers in  part,  or  wholly  upon  subscription 
payments,  we  find  that  It  Is  always  true  that 
no  asset  of  the  corporation  is  set  apart  to 
becmne  the  shareowners.'  The  corporation 
parts  with  nothing.  The  sbareowner  gets 
nothing  which  was  before  a  part  of  the  cor- 
porate property.  He  not  only  gets  nothing  in 
the  way  of  tangible  property,  but  be  gets 
nothing  In  the  way  of  intangible  value.  AH 
tha,t  he  acquires  is  some  evidence  of  his  own- 
ership in  the  corporation,  for  which  be  per- 
haps pays  more  or  less,  or  perhaps  pays  noth- 
ing. If  he  receives  new  stock  and  pays  noth- 
ing, as  In  case  of  a  pure  stock  dividend,  he 
owns  no  more  and  no  less  than  he  did  before 
the  transaction  took  place.  He,  to  be  sure, 
has  more  shares,  but  his  proportionate  Inter- 
est in  Identically  the  same  corporate  assets  re- 
mains unchanged.  If  he  exercises  his  right 
to  subscribe  for  bis  pro  rata  share,  and  pur- 
suant to  the  terms  of  that  right  pays  into 
the  corporation  the  full  par  value  of  his  sub- 
scription or  some  lesser  sum  supplementing  a 
part  payment  from  surplus  assets  thus  capi- 
talized, the  result  is  again  the  ownership  of 
more  shares  than  before,  but  his  total  owner- 


ship represented  by  tbem  forms  a  no  greater 
proportion  of  the  corporate  assets  than  he 
formerly  held,  and  those  assets  are  precisely 
what  they  were,  save  as  they  have  been  in- 
creased by  the  subscripticm  payments  to  which 
be  has  made  his  proportionate  contribution. 
If  the  true  book  value  of  the  stock  before  the 
Increase  was  more  than  par,  that  value  after 
the  Increase  becomes  diminished  by  the  fact 
that  the  surplus  assets,  which  are  Incapable 
of  appreciation,  have  to  be  distributed  over  a 
larger  amount  of  outstanding  stock.  So  If, 
Instead  of  exercising  his  right  to  subscribe, 
the  stockholder  sells  It  for  its  true  value,  and 
ihls  assignee  steps  into  his  place,  the  seller 
will,  indeed,  when  the  transaction  has  been 
closed,  find  himself  with  a  sum  of  money  In 
his  pocket  which  he  can  call  his  own,  but  the 
certificate  of  stock  which  has  remained  in  his 
strong  box  while  bearing  the  same  figures  as 
formerly  will  represent  as  much  less  of  true 
value  as  Is  measured  by  the  money  received. 
It  is  true  that  the  new  conditions  created  by 
the  stock  issue  may  for  some  artificial  rea- 
sons so  appeal  to  investors  or  speculators  as 
to  Infiuence  market  values  so  that  they  will 
not  express  the  true  situation,  but  that  situ- 
ation as  revealed  upon  the  books  of  the  cor- 
poration will  nevertheless  exist,  since  it  must 
remain  as  true  of  corporate  management  as 
of  other  things  that  something  cannot  by  hu- 
man agency  be  created  out  of  nothing.  Of 
coarse,  there  may  be  declared  contemporane- 
ously with  a  stock  Increase  a  cash  dividend, 
the  proceeds  of  which  the  recipient  may,  if 
he  chooses,  appropriate  toward  the  satisfac- 
tion of  his  subscription  obligation.  This  divi- 
dend may  even  be  planned  so  that  he  may 
thus  take  advantage  of  it  But  such  dividend, 
if  one  in  truth,  would  be  an  Incident  complete 
In  Itself,  and  wholly  Independent  of  the  stock 
issue  transaction,  and  would  not  change  that 
transaction's  real  character  and  consequences. 
Whenever,  therefore,  as  the  result  of  a  stock 
Issue  of  whatever  form,  nothing  Is  by  the  cor- 
poration separated  from  the  corporate  assets 
to  pass  out  or  which  at  the  option  of  the 
sbareowner  may  pass  out,  from  the  dominion 
of  the  corporation  Into  that  of  the  shareown- 
ers, no  condition  is  created  which  permits  of 
a  life  tenant  receiving  anything  in  hand 
which  Is  not  inevitably  subtracted  from  that 
which,  in  the  possession  of  the  trustee,  r^re- 
sents  ownership  in  tlie  corporation  and  noth- 
ing else,  from  that  therefore,  which  under 
our  law  is  the  corpus  of  the  trust  estate. 
What  the  life  tenant  thus  received  would 
come  from  somewhere^  It  would  not  come 
from  the  corporation.  It  could  only  come 
from  or  at  the  expense  of  the  fund  held  by 
the  trustee  before  the  transaction  had  Its  In- 
ception and  result  in  the  fund's  depletion  as 
its  consequence.  The  executors  cannot  there- 
fore have  either  the  proceeds  of  sale  of  or 
profits  derived  from  the  utilization  of  the 
rights  under  consideration. 
In  Massachusetts  and  Rhode  Island,  where 
Digitized  by  ^OOQIC 
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views  upon  the  genefal  subject  of  tbe  rigbts 
of  life  tenants  and  remaindermen  similar  to 
those  held  by  us  are  entertained,  similar  con- 
clnslons  upon  the  incidental  question  now 
under  discussion  have  been  reached.  Atkins 
T.  Albree,  94  Mass.  359;  Daland  t.  Williams, 
101  Mass.  571 ;  Rand  T.  Hnbbell,  116  Mass. 
461,  15  Am.  Rep.  121 ;  Brown,  Petitioner,  14 
R.  I.  371,  61  Am.  Rep.  387 ;  Greene  v.  Smith, 
17  R.  I.  28,  19  Atl.  1081.  The  Inequity  of 
any  other  conclusion  has  led  courts  holding 
other  views  than  ours  upon  the  general  sub- 
ject of  the  rights  of  life  tenants  to  agree  that 
the  ownership  of  rights  such  as  are  under 
consideration  attaches  to  the  corpus  of  trust 
funds.  Moss'  Appeal,  83  Pa.  264,  270,  24  Am. 
Rep.  164;  Riddle's  Appeal,  99  Pa.  279;  Eis- 
ner's Estate,  175  Pa.  143,  84  AU.  577;  Walker 
▼.  Walker,  68  N.  H.  407,  39  AtL  432;  In  re 
Kemochan,  104  N.  Y.  618,  11  N.  E.  149;  HIte 
V.  Hlte,  93  Ky.  267,  20  S.  W.  778,  19  L.  R. 
A.  173,  40  Am.  St  Rep.  189.  See,  to  tbe  same 
effect,  De  Kwea  v.  Alsop,  206  111.  309,  68  N. 
E.  930,  63  L.  R.  A  687;  Beach  v.  Sproule,  la. 
R.  12  App.  385;  In  re  Barton's  Trusts,  17 
Law  Times  Rep.  N.  S.  594.  In  three  instan- 
ces there  were  new  issues  of  stock,  according 
to  the  terms  of  which  the  stockholders  were 
permitted  to  have  their  pro  rata  share  upon 
the  payment  of  lees  than  the  par  value  there- 
of. The  balance  was  made  np  out  of  the  sur- 
plus of  the  corporation.  In  one  case  the  vote 
was  tn  substance  to  appropriate  from  the 
undivided  profits  or  surplus  for  this  purpose 
$25  for  each  new  share  of  stock ;  In  another 
that  each  subscriber  be  credited  $10  pee 
share  out  of  the  surplus;  and  In  the  third 
fliat  each  stockholder  be  credited  with  a  divi- 
dend  from  the  surplus  of  $18.75  on  each  share 
of  tbe  new  stock.  The  amounts  so  appropri- 
ated or  applied,  being  in  the  whole  $7,499.44, 
are  made  the  subject  of  the  final  claim  by 
the  executors.  The  answer  to  the  question 
thus  presented  is  Involved  in  the  dlscuaslon 
already  had,  unless  It  be  that  the  sums  under 
'Consideration  are  to  be  regarded  as  cash  divi- 
dends. It  will  be  noticed  that  In  no  one  of 
tbe  three  cases  was  the  stockholder  entitled 
to  receive  anything  In  hand.  He  was  given 
no  option  to  receive  a  dollar.  Whatever  form 
of  words  was  used  the  only  thing  which 
could  result  was  a  capitalization  of  surplus 
to  tbe  extent  of  the  appropriations  or  credits 
allowed.  No  asset  could  by  any  possibility 
pass  out  from  the  control  of  the  corporation. 
Some  were  to  be  given  a  new  character,  but 
all  were  to  be  retained  in  the  corporation. 

The  superior  court  is  advised  that  no  one 
of  the  claims  presented  by  the  executors  of 
the  last  will  and  testament  of  Mrs.  Lucy  H. 
Boardman,  deceased,  to  a  share  of  the  trust 
fund  now  In  the  hands  of  William  3.  Board- 
man,  trustee,  Is  well  founded ;  that  all  of  said 
fund  as  It  was  constituted  at  the  death  of 
said  Lucy  H.  Boardman  belonged  to  the  cor- 
pus thereof;  ana  that  Judgment  be  rendered 
accordingly.  No  costs  In  this  court  will  be 
taxed  In  favor  of  either  party.    All  concur. 


(It  Conn.  <24) 
SMITH  V.  MILLER  et  aL 
(Supreme  Court  of  Errors  of  Connecticut: 
AprU  10,  1907.) 

Contracts— MoDnriCATiow—VALiDrrT. 

After  the  execution  of  a  written  contract, 
whereby  plaintiff  undertook  to  build  a  barn  and 
shed  for  defendants,  the  parties  attempted  to 
change  the  contract  by  an  oral  agreement. 
There  was  a  misunderstanding  as  to  the  tenns 
of  the  agreement,  and,  before  the  parties  had 
agreed  upon  what  changes  were  to  be  made,  the 
plalntiif  nad  nearly  completed  the  work,  and,  the 
defendants  deciinine  to  accept  his  offer  to  change 
the  plans,  he  finisned  the  work  in  compliance 
with  the  writ&n  contract  Held  that,  there  be- 
ing no  meetine  of  tbe  minds  In  the  proposed 
substituted  oral  agreement,  the  written  contract 
was  not  abandonea  or  modified. 
'  [Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  11,  Contracts.  {  1123.J 

Appeal  from  Court  of  Common  Pleas, 
Hartford  County;  John  Coats,  Judge. 

Action  by  J.  A.  Smith  against  Bernard 
Miller  and  another  upon  a  written  contract 
to  recover  the  agreed  price  for  construction 
of  a  bam.  Judgment  was  rendered  for 
plaintiff,  and  defendants  appealed.    Affirmed. 

Bernard  F.  Gaffney,  for  appellants. 
George  W.  Klett,  for  appellee. 

HAMERSLEY,  J.  The  trial  court  found 
that  on  August  10,  1905,  the  plaintiff  and  de- 
fendants entered  Into  a  written  contract 
whereby  tbe  plaintiff  agreed  to  build  for  the 
defendants  a  bam  and  shed,  as  shown  on  the 
plan,  and  the  defendants  agreed  to  pay  the 
plaintiff  for  the  same  the  sum  of  $275;  that 
tbe  plaintiff  built  the  bam  and  shed  in  foil 
compliance  with  the  terms  of  said  contract; 
and  that  the  defendants  had  refused  to  pay 
said  sum,  or  any  part  thereof.  Tberei^ran 
the  court  rendered  Judgment  for  the  plain- 
tiff to  recover  $283.  damages  (being  tbe 
amount  of  contract  price  with  Interest)  and 
his  costs.  Ui>on  tbe  trial  tbe  defendants 
claimed  to  have  proved  that  shortly  after 
the  execution  of  the  written  contract  tlie 
parties  made  an  oral  contract  which  was  a 
substitute  for  the  written  contract  and  abro- 
gated that  contract  and  that  tbe  building 
constructed  by  tbe  plaintiff  was  not  in  ac- 
cordance with  the  substituted  contract  and 
claimed  as  a  matter  of  law  that  the  plaintiff 
could  not  recover  on  tbe  original  contract 
because  It  had  been  abandoned,  and  could 
not  recover  on  the  substituted  contract  bo- 
cause  be  bad  not  performed  it  and  could  not 
recover  in  this  action  anything  for  the  rea- 
sonable value  of  any  services  and  materials 
be  had  actually  furnished  In  the  construction 
of  the  building.  Tbe  court  found  as  a  fact 
that  the  parties  had  not  made  an  oral  agree- 
ment as  claimed  by  tbe  defendants.  This 
finding  disposed  of  the  claims  of  law. 

m  view  of  this  finding,  the  reasons  of  lap- 
peal  contain  no  assignment  of  an  error  In 
law,  except  tbe  general  one  that  tbe  cc^urt 
erred  In  not  rendering  Judgment  for  thejde- 
fendants  on  the  facta  found.  From  the  'tes- 
timony produced  In  respect  to  an  oral  Etub- 
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stltnte  agreemcDt,  tbe  court  found  tbat,  after 
the  platntltf  had  commenced  the  construction 
of  the  bam,  the  defendants  asked  for  a 
change  in  tbe  written  agreement  In  respect 
to  the  size  of  the  shed,  which  by  tbat  agree- 
ment was  to  be  12x24  feet;  that  the  defend- 
ants understood  the  proposed  change  to  in- 
crease the  size  of  the  shed  from  12x24  feet 
to  40x17  feet,  and  to  increase  the  price  for 
the  whole  work  from  $275  to  $825;  that  the 
plaintiff  understood  the  proposed  change  to 
increase  tbe  size  of  the  sbed  to  40x15  feet, 
and  tbe  price  for  the  whole  work  to  $325; 
tbat  there  was  no  meeting  of  the  minds  of 
tbe  parties  as  to  the  attempted  change  of  the 
agreement  in  writing;  that  shortly  after- 
ward the  parties  discovered  their  mutual 
misunderstanding,  and  negotlattons  for  some 
change  were  renewed;  tbat  the  plaintiff  of- 
fered to  build  the  shed  40x17  feet  if  the  de- 
fendants would  pay  $825  and  do  some  neces- 
sary excayating  and  enter  into  a  written 
agreement  embodying  the  new  terms;  tbat, 
while  these  negotiations  were  pending,  the 
plaintiff  had  nearly  completed  the  construc- 
tion of  the  bam,  and  then  renewed  his  offer 
to  tbe  defendants.  Informing  them  that  If  it 
were  not  accepted  he  should  constract  the 
shed  under  tbe  existing  agreement;  that  the 
defendants  refused  to  accept  the  plaintitTs 
offer,  and  he  finished  the  bam  and  shed  in 
full  compliance  with  the  agreement  between 
him  and  the  defendants.  From  these  facts 
the  cotirt  drew  Its  sltimate  conclusion  of 
fact  that  tbe  written  agreement  between  tbe 
parties  had  not  been  abandoned  nor  modified 
by  any  oral  agreement,  and  tbat  tbe  plain- 
tiff had  fully  performed  the  contract  on  his 
I»rt.  Tbe  error  assigned,  therefore,  is  In 
effect  a  claim  that  the  court,  in  reaching  Its 
nltfanate  conclualon  from  the  subordinate 
facta  found,  has  clearly  violated  the  plain 
roles  of  reason,  and  so  committed  an  error 
In  law.  This  claim  Is  manifestly  without 
foundation.  The  conclusion  of  the  court 
from  the  facts  found.  If  r^arded  as  a  con- 
clusion of  fact,  was  warranted;  if  regarded 
as  one  of  law.  Is  correct. 

There  is  no  error  in  the  Judgment  of  the 
court  of  common  pleas.  The  other  Judges 
concurred. 


C79  Conn.  (W) 
cm  OF  WATERBURY  t.  O'LOUGHUM 

et  al. 

(Supreme  CSoart  of  Eirrors  of  Oonnecticat. 
April  10,  1907.) 

L  Taxation— Actions  roa  Unpaid  Taxxs— 
Complaint— ScTFiciKN  07. 

Oen.  St  1902,  {  2299,  provides  that  any  in- 
terest in  real  estate  listed  for  taxation  shall  be 
•et  by  tbe  assessors  in  the  list  of  the  party  in 
wliose  name  tbe  title  stands  on  the  records. 
TJeU,  in  a  suit  for  the  collection  of  taxes,  that, 
where  the  real  estate  listed  for  taxation  was 
not  set  by  the  assessors  in  the  lists  of  the  per- 
sons in  whose  names  the  title  stood  on  the  rec- 
ords, but  in  a  list  which  they  made  out  as  the 
taxable  property  of  "the  hpirs"  of  a  decease^ 
owner,  and  the  complaint  failed  to  show  that 


the  defendants  were  heirs  of  decedent  It  was 
insufficient  to  entitle  plaintiff  to  any  relief,  and, 
it  not  being  alleged  that  the  heirs  of  decedent 
were  the  actual  owners  of  the  real  estate,  it  was 
not  aided  by  the  validating  Pub.  Acts  1903,  p. 
190,  S  206,  purporting  to  cure  IrTegularitles  m 
assessing  taxes  upon  property  actually  owned 
by  the  person  against  whom  the  tax  is  assessed. 

2.  Samb— Mora  or  ABBBSsnENr— List  by  Tax- 

PAYEB 

Genl  St  1902,  §  2208.  provides  that  the 
taxable  property  of  every  married  woman  shall 
l>e  listed  in  her  name,  if  she  shall  give  in  a  list 
of  the  same  to  the  assessors  according  to  law, 
or  if  her  husband  shall  within  the  time  required 
by  law  give  to  the  assessors  written  notice  that 
he  requests  her  taxable  property  to  be  listed  in 
her  name,  and  particularly  specifies  it  Pub. 
Acts  1883,  p.  86T,  c.  219,  provides  that  assessors 
shall  publisn  a  notice  requiring  ail  peraons  liable 
to  taxes  to  bring  in  written  lists  of  the  taxable 
property  belonging  to  them.  Beld  that  where 
the  agent  of  a  married  woman  filed  a  tax  list 
in  her  behalf  in  which  she  was  represented  as 
the  sole  ownnr  of  certain  real  estiUe,  she  was 
estopped  to  deny  that  the  title  was  wholly  in 
her. 

CiDd.  Note.— For  cases  in  point,  see  Oent  Dig. 
45,  Taxation,  |  662.] 

Appeal  from  District  Court  of  Waterbury ; 
Frederick  M.  Peasley,  Judge. 
'  Action  by  the  city  of  Waterbury  against 
Margaret  O'Loughlin  and  others.  From  a 
Judgment  for  defendants,  plaintiff  appeals. 
No  error  as  to  the  first  count  Error  as  to 
the  second  count  and  as  to  that  count  Judg- 
ment set  aside  and  cause  remanded. 

William  B.  Titoms,  for  appellant  Charles 
a.  Boot  and  Charles  W.  Bauby,  for  appelleea. 

BALDWIN,  C.  J.  This  is  a  suit  for  the 
collection  of  taxes  assessed  in  the  grand  lists 
for  the  years  1901  and  1902,  against  tbe  de- 
fendants as  owners  of  a  lot  of  laud  In  Water- 
bury,  formerly  belonging  to  one  Hannah  Ooas. 
She  died  testate  in  1893,  and  In  1895  a  cer- 
tificate of  distribution  was  duly  filed  for  rec- 
ord in  the  land  records  of  Waterbury,  show- 
ing that  the  title  to  the  lot  had  become  com- 
plete in  Thomas  Coss,  Katie  Coss,  Margaret 
O'Loughlin,  and  Margaret  O'Loughlln,  as 
trustee  for  Frank  Quinn,  to  whom  it  had  been 
devised  by  Hannah  Coss.  Katie  Coes  died 
testate  in  1896,  and  devised  her  interest  to 
Daniel  Goes.  In  this  state  of  things,  tbe  as- 
sessors put  the  land  in  the  grand  list  of  1901 
In  the  name  of  the  heirs  of  Hannah  Coss, 
and  the  first  coimt  of  tbo  complaint  was  bas- 
ed upon  tbe  assessment  made  upon  that  list 
It  was  not  alleged  that  any  of- the  defend- 
ants were  heirs  of  Hannah  Goes.  In  Novem- 
ber, 1901,  Thomas  Coss  omveyed  his  Interest 
In  this  lot  to  Margaret  O'Loughlln,  and  she 
mortgaged  the  land  to  the  Hlllman  Brewing 
Company,  which  is  oue  of  the  defendants.  In 
1902,  before  the  making  of  the  grand  list  of 
that  year,  the  husband  aud  ageht  of  Margaret 
O'Loughlin  signed  aud  swore  to  an  assess- 
ment list  which  he  filed  with  the  assessors, 
in  which  it  was  stated  that  this  lot  was  a 
portion  of  the  taxable  prc^erty  belonging  to 
Margaret  O'Loughlln,  whereupon  they  set  tbe 
lot  In  her  list,  and  made  oat  the  grand  list 
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accordingly.  The  assessment  based  upon  It 
was  tbe  subject  of  tbe  second  count 

Tbe  taxes  for  neither  year  were  paid,  and 
tbe  collector  filed  proper  certificates  of  Uen 
for  record.  Gen.  St  1902,  {{  2298,  2299,  pro- 
vide that  "any  Interest  In  real  estate  listed 
for  taxation  shall  be  set  by  the  assessors  In 
the  list  of  the  party  In  whose  name  the  title 
to  such  Interest  stands  on  tbe  land  records 
of  the  town  In  which  such  real  estate  Is  situ- 
ated"; and  that  "the  taxable  property  of 
every  married  woman  shall  be  listed  in  her 
name,  if  she  shall  give  In  a  list  of  the  same 
to  tbe  assessors  according  to  law,  or  If  her 
husband  siiall,  within  the  time  required  by 
law  for  giving  in  lists  of  taxable  property, 
give  to  either  of  the  assessors  written  notice 
that  be  requests  her  taxable  property  to  be 
listed  in  ber  name,  and  particularly  specifies 
it"  At  the  time  when  the  tax  lists  for  1901 
were  made  up,  the  land  records  showed  that 
the  title  to  the  lot  in  question  had  passed 
from  tbe  estate  of  one  Hannah  Coss,  deceas- 
ed, to  Thomas  Coss,  Katie  Cobs,  Margaret 
0'rx>ughlin,  and  Margaret  O'Loughlln  as  trus- 
tee. Instead  of  listing  the  land  in  their 
names,  or  in  the  names  of  any  persons,  the 
assessors  set  it  in  a  list  which  they  made  out 
as  the  taxable  property  of  the  heirs  of  Han- 
nab  Coss.  If  we  are  to  assume  that  lands 
can  ever  properly  be  listed  as  tbe  property 
of  those  designated  simply  as  heirs  of  an- 
other, there  is  not  only  nothing  to  show  that 
tbe  defendants  were  heirs  of  Hannah  Coss, 
but  It  Is  expressly  alleged  that  she  died  tes- 
tate. A  duty  to  pay  taxes  Is  always  tbe  crea- 
tion of  statute,  and  arises  only  where  the  re- 
quirements of  the  statute  have  been  strictly 
fulfilled.  Meyer  v.  Trubee,  59  Conn.  422,  426, 
22  Atl.  424 ;  New  Britain  v.  Mariners'  Savings 
Bank,  67  Conn.  528,  532,  35  Atl.  505.  No  case 
for  relief  of  any  sort  therefore,  Is  made  out 
under  tbe  first  count.  It  gains  no  help  from 
the  general  validating  act  of  1903  (Pub.  Acts 
1903,  p.  190,  c.  206),  which  purports  to  cure 
errors  and  irregularities  In  assessing  taxes 
upon  "property  actually  owned  by  the  person 
or  corporation  against  which  such  tax  is  as- 
sessed," sfaice  it  is  not  alleged  that  the  heirs 
of  Hannah  Coss  were  the  actual  owners  of 
tbe  lot  In  question. 

Under  the  second  count  relief  Is  sought 
«>nly  against  Margaret  O'Loughlln.  When 
the  lot  was  set  In  her  list  the  land  records 
showed  that  she  owned  an  undivided  half  in- 
terest In  It  individually,  and  also  an  undi- 
vided fourth  interest  as  trustee  for  another 
of  the  defendants,  Frank  Quinn;  the  other 
fourth  Interest  being  the  property  of  Daniel 
Coss,  who  is  not  a  defoidant  The  demurrer 
admits,  however,  that  her  agent  filed  a  tax 
list  In  her  behalf,  in  which  she  was  represent- 
ed as  the  sole  owner.  Under  the  allegations 
of  the  complaint  and  tbe  provisions  of  our 
statutes  (Gen.  St  1902,  f  2296;  Pub.  AcU 
1883,  p.  367,  c.  219),  he  must  be  regarded  as 
her  duly  authorized  agent  Martin  v.  N.  T. 
&  N.  B.  B.  R.  Co.,  62  Conn.  331.  344,  25  AU. 


239.  She  Is  therefore  estopped  from  doiylng 
that  the  title  was  wholly  in  ber.  Union 
School  District  T.  Bishop,  76  Coon.  695,  697. 
58  Ati.  13,  66  L.  B.  A.  888.  It  foUows  that 
the  second  count  was  sufficient  to  support  a 
recovery  against  Margaret  O'Loughlln,  under 
Gen.  St  i  2407,  for  the  full  amount  of  the 
tax  due  on  the  list  of  1902,  and,  in  default  of 
its  payment  for  tbe  foreclosure  of  tbe  tax 
lien  as  to  her  half  interest  in  the  lot 

There  Is  error  in  the  Judgment  on  tbe  sec- 
ond count  and,  as  respects  the  disposition 
of  that  count,  the  Judgment  is  set  aside,  and 
the  cause  remanded  for  further  proceedings 
according  to  law.  Tbe  costs  taxed  in  this 
court  for  the  appellant  will  not  include  tbe 
$20  fee  "for  all  proceedings."  The  other 
Judges  concurred. 


(79  Oonn.  636) 

HOPiaNS  V.  MERRILU 

(Supreme  C!ourt  of  Errors  of  Connecticut 

April  10,  1907.) 

Evidence  —  Pabol  Eviderck  to   Vast  Ir- 

DOBSEMENf. 

An  unqualified  indorser  of  a  note  cannot 
vary  ber  contract  of  indorsement  by  parol  evi- 
dence that  the  indorsee  at  the  time  of  the  in- 
dorsement agreed  to  keep  her  fully  advised  aa 
to  the  conduct  of  the  maker  of  the  note  respect- 
ing Its  payment,  and  failed  to  do  so. 

fEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence,  S«  1807-1812;  vol.  7.  Bills  and 
Notes,  §§  1791-1799.] 

Appeal  from  City  Court  of  Hartford ;  Her^ 
bert  S.  Bullard,  Judge. 

Action  by  Oeorgiana  B.  Hopkins,  the  in- 
dorsee, against  Hattle  H.  Merrill,  the  In- 
dorser and  payee,  of  a  negotiable  promissory 
note.  Tbe  plaintiff  having  died  pending  the 
action,  her  administrator,  A.  C.  Hopkins,  en- 
tered to  prosecute.  The  plalntlfTs  demurrer 
to  a  second  defense  was  overruled,  and  the 
case  afterwards  tried  to  the  Jury  upon  an 
answer  denying  certain  allegations  of  the 
complaint  Verdict  and  judgment  for  plain- 
tifT,  and  appeal  by  defendant    Affirmed. 

Joseph  P.  Tuttle,  for  appellant  Albion 
B.  Wilson,  for  aM>cIIee. 

HALL,  J.  This  Is  an  action  against  the 
defendant  as  Indorser  of  the  promissory  note 
of  one  Anna  M.  Hotchkiss  for  (1,500  dated 
January  8,  1904,  payable  to  the  defendant's 
order  in  monthly  Installments  of  $25  on  the 
10th  of  each  month,  to  recover  three  of  said 
installments,  due,  respectively,  May  10,  June 
10,  and  July  10,  1905 ;  due  notice  of  the  non- 
payment of  which  is  alleged  to  have  been 
given  to  the  defendant  The  note  was  Indors- 
ed by  tbe  defendant  to  tbe  plalntlfF  on  the  22d 
of  July,  1904.  The  second  defense  alleges,  in 
substance,  that  when  the  note  was  Indorsed 
to  the  plaintiff  six  of  the  installments  had 
been  paid;  that  It  was  so  indorsed  in  pay- 
ment of  tbe  difference  between  the  equities 
In  certain  properties  exchanged  between 
plaintiff  and  defendant,  and  was  secured  by 
a  second  mortgage  upon  land  of  tbe  maker 
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of  tbe  note,  wblcta  was  of  saflBlcleiit  value 
above  the  first  Incumbrance  to  pay  the  note 
in  suit ;  that  the  plaintiff  at  the  time  of  tbe 
indorsement  agreed  with  the  defendant  to 
keep  her  fnlly  advised  as  to  the  conduct  of 
the  maker  of  the  note,  respecting  the  pay- 
ment of  the  installments,  "and  with  respect 
to  any  action  of  hers  touching  the  value  of 
said  security";  that  tbe  plaintiff  failed  to 
do  so,  and  failed  to  give  the  defendant  notice 
of  the  failure  of  tbe  m^ker  to  pay  several 
Installments  prior  to  May  0,  1905,  and  to 
give  notice  to  the  defendant  of  an  action  for 
the  foreclosure  of  said  first  mortgage  by  tbe 
owner  thereof  against  both  the  plaintiff  and 
the  maker  of  said  note,  until  after  said  sec- 
ond mortgage  bad  become  extinguished  by 
foreclosure;  and  that  had  the  defendant 
been  notified  of  said  action  she  "would  have 
been  able  to  redeem  said  property  and  save 
said  security."  Tbe  plaintlfTs  demurrer  to 
this  defense  stating,  in  substance,  as  grounds 
of  demurrer,  that  the  plaintiff  owed  tbe  de- 
fendant no  duty  or  obligation  to  notify  her 
of  said  foreclosure  suit,  nor  to  defend  said 
snit,  was  sustained  by  tbe  trial  court 

We  shall  treat  the  demurrer,  as  it  has 
been  by  counsel  and  probably  by  the  trial 
court,  as  raising  among  other  questions  that 
of  whether  parol  evidence  was  admissible 
to  prove  snch  agreement  as  varying  tbe 
terms  of  the  contract  of  indorsement.  Tbe 
trial  court  correctly  overruled  the  demurrer. 
Under  section  4233,  Gen.  St  1002,  the  defend- 
ant is  liable  as  an  indorser.  His  contract 
of  unqualified  Indorsement  is  described  in 
section  4236.  One  of  the  elements  of  such 
contract  is  a  promise  that  if  tbe  note  shall 
not  be  paid  npon  due  presentment,  and  the 
necessary  proceedings  upon  its  dishonor  are 
dnly  taken,  the  Indorser  will  pay  the  amount 
of  it  to  the  holder.  That  parol  evidence  Is 
not  admissible  to  vary  this  contract  is  too 
well  settled  to  require  discussion.  Dale  v. 
Gear,  88  Conn.  16,  9  Am.  Sep.  35S.  The  an- 
swer does  not  expressly  state  that  to  tbe 
defendant's  contract  of  Indorsement,  as  de- 
fined by  statute,  there  was  added  by  the 
parol  agreement  the  further  condition  that 
she  should  be  fully  advised  by  the  plaintiff 
as  to  the  conduct  of  tbe  maker  of  the  note 
regarding  payment  of  the  Installments,  and 
as  affecting  the  value  of  tbe  mortgage  securi- 
ty. If  such  is  the  effect  to  be  given  to  the 
agreonent  pleaded.  It  varied  tbe  contract  of 
an  unqualified  indorsement  and  parol  evi- 
dence was  not  admissible  to  prove  it  If 
the  agreement  pleaded  did  not  vary  tbe  con- 
tract of  indorsement  by  Imposing  a  new  con- 
dition npon  the  liability  of  the  defendant 
then  it  was  not  a  part  of  the  contract  of 
indorsement,  and  the  defendant's  promise  to 
pay  upon  due  notice  of  dishonor  remained 
unchanged  and  enforceable.  If  such  a  valid 
agreemmt  as  is  alleged  In  the  answer  was 
entered  into  t>etween  the  indorser  and  in- 
dorsee, it  at  the  most  created  a  collateral 
obligation  upon  tbe  part  of  the  plaintiff  to 


keep  tlie  defendant  adriied  as  alleged,  the 
breach  of  which  might  enable  the  defendant 
after  having  been  compelled  to  pay  tbe  note 
to  maintain  an  action  for  damages,  or  to 
recoup  by  a  counterclaim  when  sned  upon 
her  indorsement  New  Haven  Mfg.  Co.  v. 
New  Haven  Pulp  &  Board  Co.,  76  Conn.  126- 
130,  55  AtL  604.  But  no  counterclaim  is 
pleaded  in  tbe  present  case;  and  the  agree- 
ment is  pleaded  only  as  a  defense,  for  whlcb 
purpose  it  Is  wholly  InsufiScIent 

The  facts  pleaded  by  the  second  defense 
do  not  show  any  such  relation,  antecedent 
agreement,  or  state  of  facts  between  the 
plaintiff  and  defendant  as  renders  an  at- 
tempt to  enforce  the  contract  of  indorse- 
ment Inequitable  or  fraudulent  under  the  de- 
cision of  this  court  in  Dale  v.  Gear,  supra. 
They  show  either  an  attempt  to  change  by 
parol  evidence  an  unrestricted  into  a  restrict- 
ed indorsement,  or  to  prove  as  a  defense  a 
collateral  agreement  which  could  only  be 
tbe  basis  of  a  separate  action  or  a  counter- 
claim. 

The  trial  court  correctly  ruled  that  the 
failure  of  the  plaintiff  to  notify  the  defend- 
ant of  tbe  nonpayment  of  other  installments 
did  not  affect  his  right  to  recover  the  three 
which  are  the  subjects  of  this  suit  Fitch- 
burg  Ins.  Co.  V.  Davis,  121  Mass.  121. 

There  is  no  error.  Ttie  other  Judges  con- 
curred. 


(71  N.  J.  Bj.  806) 

O'GRADY  V.  Mcdonald. 

(Court  of  Cliancery  of  New  Jersey.    March  28, 
1907.) 

1.  TBADB-NaKES  —   RlOHT   TO    DsK    Siiai<AS 

Names. 

The  proprietor  of  a  hotel  managed  as  "The 
Hotel  Dominion"  is  entitled  to  restrain  another 
from  operating  a  new  hotel  under  the  name  of 
"The  New  Dominion,"  as  against  the  objection 
that  the  owner  of  the  new  hotel  as  tenant  of 
tbe  old  improved  its  reputation  by  reason  of  his 
labors. 

2.  Saicb  —  IitjuBiES   FBOK   Uss   or  Tbade- 
Nave. 

Tlie  proprietor  of  a  hotel  managed  as  "The 
Hotel  Dominion"  is  entitled  to  an  injunction  re- 
straining the  use  by  another  propli'etor  of  a 
hotel  of  the  name  "The  New  Dominion"  on  the 
ground  that  the  name  of  the  new  hotel  will 
aid  in  procuring  guests  theretofore  patronising 
the  old  one. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trade-Marks  and  Tsade-Names,  t  64.] 

Suit  by  Michael  O'Grady  against  Clara  Mc- 
Donald. Heard  at  the  return  of  an  order 
to  show  cause  for  a  preliminary  injunction 
on  bill,  answer,  and  affidavits.  Prellminaiy 
injunction  Issued. 

Complainant  is  tbe  owner  of  a  Iiotel  on  Ar- 
kansas avenue,  in  Atlantic  City,  known  as 
"Tbe  Hotel  Dominion,"  and  seeks  to  restrain 
defendant  from  using  the  name  "The  New 
Dominion"  for  a  hotel  which  defendant  bat 
recently  erected  on  that  avenue  within  a  few 
hundred  feet  from  the  hotel  owned  by  com- 
plainant   The  tbeory^^fj  Ui^p^ljy^that  de- 
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fendant  Is  violating  rigbta  which  complain- 
ant has  acquired  by  prior  appropriation  of 
the  trade-name  stated. 

Heard,  at  the  return  of  an  order  to 'Show 
cause  for  a  preliminary  Injunction,  on  bill 
and  affldarlts,  and  answer  and  affidavits. 

Thompson  &  Cole,  for  complainant  Bour- 
geois &  Sooy,  for  defendant 

LEAMING,  V.  O.  (after  stating  the  facts). 
There  can  be  no  doubt  of  the  power  of  a 
court  of  equity  to  restrain  the  improper  use 
of  a  trade-name.  The  principles  Involved  are 
In  many  respects  analogous  to  those  arising 
In  the  protection  of  trade-marks.  Busch  v. 
Gross  (N.  J.  Ch.)  64  Atl.  754;  International 
Silver  Co.  v.  Wm.  H.  Rogers  Corporation, 
67  N.  J.  Bq.  646,  60  Atl.  187, 110  Am.  St  Rep. 
606;  E}oreka  Fire  Hose  Co.  v.  Eiureka  Mfg. 
Co.,  60  N.  J.  Bq.  159,  60  Atl.  561.  Complain- 
ant's hotel  has  been  conducted  under  the 
name  "The  Hotel  Dominion"  for  upwards 
of  12  years.  That  name  has  necessarily  be- 
come so  associated  with  the  hotel  that  com- 
plainant is  clearly  entitled  to  protection 
against  the  use  of  the  same  or  a  similar  name 
in  such  manner  as  to  be  likely  to  deceive  or 
mislead  the  public.  Defendant  claims,  bow- 
ever,  that  she  was  a  tenant  of  complain- 
ant's hotel  from  March  1,  1896,  to  March  1, 
1897,  and  during  that  time  gave  the  hotel  of 
complainant  a  high  standing  under  Its  old 
name,  which  name,  she  claims,  was  of  little 
value  prior  to  that  time.  I  think  this  fact 
wholly  immaterial.  Defendant  leased  the  ho- 
tel for  one  year  furnished  and  ready  for  oc- 
cupancy. Her  lease  described  the  property 
as  "The  Hotel  Dominion."  If  during  the 
year  of  her  tenancy  the  r^utatlon  of  the  ho- 
tel was  Improved  by  reason  of  her  labors, 
that  fact  cannot  properly  be  held  to  entitle 
her  to  the  use  of  the  name  for  an  opposition 
hotel  at  the  end  of  her  term.  Had  the  name 
been  one  of  her  own  adoption,  as  In  Wll- 
cozen  V.  McGray,  38  N.  J.  Eq.  466,  and  not 
one  which  she  only  became  entitled  to  use 
because  she  was  a  tenant  of  the  property  of 
complainant  an  altogether  different  condi- 
tion might  exist. 

The  more  difficult  question  is  whether  the 
name  "The  New  Dominion,"  as  used  by  de- 
fendant is  likely  to  operate  to  deceive  or  mis- 
lead the  public.  A  question  of  this  nature 
necessarily  depends  largely  upon  the  special 
circumstances  of  the  individual  case.  In 
Welnstock,  Lubin  &  Co.  v.  Marks,  109  Cal. 
629,  42  Pac  142,  30  L.  R.  A.  182,  50  Am. 
St  Rep.  67,  the  proprietors  of  a  store  known 
as  "Mechanics'  Store"  were  awarded  an  in- 
junction against  the  use,  by  an  opposition  con- 
cern, of  the  name  "Mechanical  Store."  In 
Gamble  v.  Stephenson,  10  Mo.  App.  581,  the 
proprietor  of  "What  Cheer"  restaurant  was 
awarded  relief  against  the  name  "New  and 
Original  What  Cheer  Restaurant"  In  Col- 
ton  V.  Thomas,  2  Brewst  (Fa.)  308,  the  name 
"Colton  Dental  Aasoclatlon"  was  protected 
against  the  use  of  the  name  "Colton  Dental 


Booms."  In  Cady  t.  Schuliz,  19  B.  L  193, 
32  Atl.  916,  29  L.  R.  A.  524.  61  Am.  St  Rep. 
763,  the  name  "United  States  Dental  As- 
sociation" was  protected  against  the  use  of 
the  name  "U.  8.  Dental  Association."  In 
each  of  these  cases  various  circumstances 
existed  of  more  or  less  force  to  control  the 
decisions  rendered;  but  the  essential  Inquiry 
in  all  cases  Is:  Is  the  new  name,  as  used, 
calculated  to  deceive  or  mislead?  In  the 
present  case  no  reason  is  suggested  by  de- 
fendant for  her  desire  to  use  the  name  "Do- 
minion" in  her  new  enterprise;  but  the  in- 
ference is  present  that  she  finds  in  the  name 
adopted  some  aid  to  the  procurement  of 
guests  who  have  heretofore  patronized  the 
old  hotel.  I  am  unable  to  believe  that  this 
will  not  be  the  effect  of  the  use  of  the  name 
If  that  use  Is  permitted. 

I  will  advise  that  a  preliminary  Injunctioa 
Issue  pursuant  to  the  prayer  of  the  bilL 


(72  N.  J.  Bq.  607} 
WAHL  V.  STOT. 

(C!ourt  of  Chancery  of  New  Jersey.    March  5, 
1907.) 

1.  Covenants  —  Use  of  Fbopebtt  —  Restkic- 
tions — constbuctton. 

A  husband  and  wife  owned  adjoining  lots 
in  severalty.  As  a  part  of  a  sale  of  the  bus- 
band's  lot  he  and  his  wife  executed  an  agree- 
ment, reciting  that  one  of  the  considerations  of 
the  conveyance  was  that  no  building  should  at 
any  time  be  erected  on  the  wife's  lot  nearer 
than  five  feet  of  the  dividing  line. .  The  contract 
was  originally  intended  to  be  signed  by  the  hus- 
band alone,  but  the  wife's  name  was  subse- 
quently interlined  in  Ink,  as  a  party  of  the  first 
part,  though  the  other  changes  necessary  to 
make  the  agreement  conform  to  such  change 
were  not  made,  so  that  the  covenants  as  writ- 
ten appeared  only  to  bind  the  husband.  Held, 
that  the  contract  construed  in  accordance  with 
the  intent  of  the  parties,  was  sufficient  to  bind 
the  wife. 

2.  Husband  and  Wife— Contkacts  of  Wif« 
— conbidebation. 

Where  a  husband  and  wife  owned  adjoin- 
ing lots  in  severalty,  and,  as  part  of  a  sale  of 
the  husband's  lot  the  wife  joined  in  a  contract 
restricting  the  use  of  her  lot  by  prohibiting  an 
erection  tbereon  less  than  five  feet  from  the  divi- 
sion line,  her  dower  interest  in  her  husband's 
lot  constituted  a  sufficient  consideration  for  her 
agreement,  and  was  sufficient  to  bind  her  prop- 
erty by  such  restriction. 

3.  Ybndob  and  Pubcrasbb  —  Vbndek  with 
Notice— Becobds. 

Where  an  agreement  imposed  a  building 
restriction  on  defendant's  vendor,  such  restric- 
tion might  be  enforced  by  Injunction  against  de- 
fendant who  took  with  notice,  though  the  agree- 
ment was  not  recorded. 

lEd.  Note.— For  cases  in  point  see  C^t  Dig. 
vol.  48.  Vendor  and  Purchaser,  {  498;  vol.  14, 
Covenants,  §  91.] 

4.  Same— Notice— Evidence. 

At  the  time  defendant  purchased  his  lot, 
which  adjoined  plaintiff's  property,  the  vendor's 
husband  informed  him  that  there  was  a  restric- 
tion on  the  lot  covering  about  five  feet.  De- 
fendant then  asked  if  the  restriction  prevented 
him  from  building  a  bay  window,  and  was  in- 
formed that  it  related  only  to  the  l>ody  or  wall 
of  defendant's  house.  Defendant  took  no  steps 
to  ascertain  the  nature  of  the  restriction  from 
complainant,  which  in  fact  prohibited  the  con- 
struction of  any  part  of  i^  building  ^^^^tlun 
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fire  foet  of  complminant's  west  Una.  Hold,  that 
defendant  was  charged  with  notice  of  the  re- 
■trictioa  aa  it  In  fact  existed. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Die 
ToL  48.  Vendor  and  Purchaser,  St  477.  484-493.] 
Cb,  Bams— New  Dexd. 

Where  defendant  had  notice  of  a  covenant 
binding  his  lot,  prohibiting  the  erection  of  a 
building  within  five  feet  of  complainant's  line, 
a  new  deed  procnred  tnr  defendant  from  his 
vendor  for  the  puriwse  of  caring  an  alleged  mis- 
take as  to  such  restriction  in  tne  original  deed, 
reciting  that  the  restriction  only  restrained  the 
erection  of  the  main  wall  of  defendant's  build- 
ing nearer  than  five  feet  from  the  line,  was  inef- 
fective to  alter  the  original  restriction. 

BlU  by  Martlia  F.  Wahl  against  Franklin  P. 
Btoj  for  an  injunction  to  restrain  defendant 
from  violating  a  restriction  In  a  deed.  De- 
cree for  complainant 

Tbompson  &  Cole,  for  complainant.  God- 
frey ft  Godfrey,  for  defendant 

BERGEN,  v.  a  Alfred  a  McClellan  was 
tbe  owner  of  a  lot  of  land  60  feet  In  -width 
fronting  on  Pacific  avenne  In  tbe  city  of 
Atlantic  City,  and  bis  -wife,  Mary,  of  a  lot 
40  feet  in  wldtb,  adjoining  on  the  west  her 
bnsband's  lot  By  their  deed  dated  February 
2,  1904,  In  consideration  of  the  sum  of  $35,- 
OOO,  th«y  conveyed  to  the  complainant  the 
bnsband's  lot  On  tbe  same  day  an  agree- 
ment was  drawn,  signed  and  acknowledged 
In  due  form  by  McGIellan  and  bis  wife  as 
parties  of  the  first  part  by  tbe  terms  of 
which,  after,  among  other  matters,  reciting 
the  conveyance  to  the  complainant  snd  that 
one  of  the  considerations  ot  that  purchase 
was  tliat  no  building  should  at  any  time  be 
erected  nearer  than  five  feet  of  the  westerly 
line  of  the  lot  that  day  conveyed  to  complain- 
ant tbe  party  of  the  first  part  agreed  that 
no  building  to  be  tliereafter  erected  on  the 
adjoining  lot  should  be  erected  nearer  than 
five  feet  from  the  westerly  line  of  complain- 
ant's lot  On  September  1,  1904,  Mary  A. 
McClellan  and  her  husband  conveyed  her  lot 
to  the  defendant  This  deed  contained  the 
folio-wing  stipulation:  "Subject  nevertheless 
to  the  condition  and  restriction  that  no  build- 
ing, or  any  part  of  a  building,  shall  be  erected 
within  five  feet  of  tbe  easterly  line  of  the 
above  described  premises."  And  on  the  18th 
day  of  June,  1905,  a  deed  was  executed  by 
tbe  grantors  last  named  to  the  defendant 
which,  after  reciting  that  the  above  restric- 
tion was  Inserted  In  the  former  deed  by  In- 
advertence and  mistake,  and  deelnring  that 
K  was  not  the  purpose  and  intention  to  re- 
strict the  five  feet  mentioned  as  to  the  eaves, 
bay  window  or  similar  projections  of  any 
building  to  be  erected  on  said  land,  granted, 
conveyed,  released,  and  confirmed  to  the  de- 
fendant the  premises  described  in  tbe  former 
deed  subject  to  tbe  restriction  "that  tbe  main 
wall  of  no  building  shall  be  erected  within 
five  feet  of  the  easterly  line  of  the  above- 
described  premises."  The  acfendant  has  so 
placed  his  building  that  the  eaves  and  a  bay 
window  occupy  a  part  of  the  flye  feet  which 
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the  complainant  Insists  her  sgreement  for- 
bids, and  this  bill  Is  filed  to  compel  the  de- 
fendant to  remove  these  Incumbrances. 

The  first  point  raised  by  the  defendant 
Is  that  tlie  covenants  in  the  contract  restrict- 
ing the  use  of  the  wife's  land  all  run  In  the 
name  of  the  husband,  and  cannot  bind  the 
wife,  the  owner  of  the  property  sought  to  be 
restricted,  even  If  It  was  an  effective  agree- 
ment In  other  respects.  As  the  agreement 
Is  the  foundation  of  complainant's  claim, 
this  question  must  be  first  met  and  disposed 
of.  Tbe  original  contract  has  been  put  In  evi- 
dence, and  an  examination  of  It  shows  that 
tlie  draftsman,  at  the  time  of  its  preparation, 
must  have  been  under  tbe  impression  that  tbe 
title  to  the  land  sought  to  be  restricted  by 
the  agreement  was  In  the  husband,  and  that 
he  alone  was  to  execute  it  for  the  paper  Is 
typewritten,  and  the  name  of  the  wife,  as  a 
party  of  the  first  part,  interlined  in  ink,  while 
other  changes  necessary  to  make  the  agree- 
ment conform  to  the  change  In  the  first  clause 
-were  not  made,  and  the  executed  contract 
stands  precisely  as  It  was  first  drafted,  with 
the  exception  that  the  name  of  tbe  wife  Is 
Inserted  as  one  of  the  parties  of  the  first 
part  There  -was  but  one  purpose  sought  to 
be  accomplished  by  this  agreement  <ii>d  that 
was  a  covenant  tbat  the  owner  of  the  lot  re- 
ferred to  In  It  would  not  erect  on  it  any  build- 
ing nearer  than  five  feet  of  the  westerly  line 
of  tbe  lot  sold  to  the  complainant  and  It 
Is  a  rule  of  construction  that  if  the  court 
with  kno-wledge  of  the  situation  in  whidi 
the  contracting  parties  stood  at  tbe  time  of 
executing  the  agreement  and  with  a  fuU 
understanding  of  the  force  and  import  of  the 
words,  can  ascertain  the  meaning  and  lutein 
tlon  of  tbe  parties  from  tbe  language  of  the 
Instrument,  it  Is  Its  duty  to  determine  the 
right  of  the  parties  In  accordance  therewith. 
Culver  V.  Culver,  39  N.  J.  Law,  574. 

The  contract  In  which  the  wife  Is  one  of 
the  parties  of  the  first  part  recites  that  Al- 
fred C.  McClellan  and  Mary  A.,  his  wife,  had 
conveyed  to  the  CMnplalnant  a  lot  of  land  SO 
feet  front  located  at  the  northwesterly  cor- 
ner of  Pacific  and  States  avenues,  and  tbat 
one  of  the  considerntlons  which  Induced  the 
complainant  to  purchase  that  lot  was  tbat  no 
building  should  at  any  time  thereafter  be 
erected  nearer  than  five  feet  of  the  westerly 
Hue  of  the  lot  so  conveyed  to  her,  and  also 
that  the  party  of  the  first  part  was  the  owner 
of  the  land  immediately  adjoining  such  wes- 
terly line, '  for  a  distance  of  40  feet '  along 
Pacific  avenue.  Following  these  recitals,  "the 
party  of  the  first  part,  for  himself,  his  heirs 
and  assigns.  In  consideration  of  the  premises, 
and  of  the  sum  of  $1,  tohim  duly  paid  by  the 
party  of  the  second  part  and  also  for  the 
benefit  of  the  land  retained  by  him,  as  well 
as  that  conveyed  as  aforesaid,  hereby  cove- 
nants and  agrees  to  and  with  the  party  of 
the  second  part  her  heirs  and  assigns,  that 
no  building  to  be  hereafter  erected  on  the  lot 
adjoining  on  the  west  the  lot  henlna^l^oxej 
Digitized  by' 
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in  said  deed  described,  sliall  be  erected  nearer 
than  five  feet  from  tlie  westerly  line  of  said 
described  lot,  and  that  said  restriction  shall 
attach  to  and  mn  with  the  land,  and  bind 
all  future  owners  of  the  lot  immediately  ad- 
joining on  the  west  to  lands  so  as  afore- 
said conveyed;  and  the  said  Alfred  0.  Mc- 
Clellan,  for  himself  and  his  heirs  and  as- 
signs, covenants  and  agrees  to  and  with  the 
said  Martha  F.  Wahl,  her  heirs  and  assigns, 
that  he  and  they  shall  in  every  deed  of  con- 
veyance of  said  adjoining  lot  hereafter  to 
be  made  by  him,  them,  or  any  of  them.  In- 
sert and  include  a  covenant,  condition,  agree- 
ment, and  restriction  in  all  respects  the  same 
as  the  above."  The  reasonable  Interpretation 
of  the  agreement  is  that  it  was  intended  by 
the  parties  that  the  owner  of  the  adjoining 
lot,  the  title  to  which  was  vested  In  the  wife, 
should  be  bound  as  stipulated  therein,  and 
it  is  the  duty  of  this  court  to  give  effect 
to  that  intention.  The  words  "himself,  his 
heirs  and  assigns,"  cannot  be  permitteia  to 
overcome  the  Intention  of  the  parties,  to  }>e 
fairly  gathered  from  the  agreement,  that  the 
wife  should  be  bound  by  its  covenants,  for 
If  the  contract  admits  of  two  inferences.  It  is 
to  be  Interpreted  in  the  sense  in  which  the 
promisor  bad  reason  to  suppose  it  was  under- 
stood by  the  promisee.  Potter  v.  Berthelet 
(O.  C.)  20  Fed.  240. 

Certainly  the  complainant  understood  that 
the  wife  as  owner  was  binding  herself  ac- 
cording to  the  terms  of  the  agreement,  and 
that  it  was  the  Intention  of  the  wife,  as  one 
of  the  parties  to  the  agreement,  to  contract 
with  reference  to  the  land  which  she  owned. 
Is  strengthened  by  the  fact  that  otherwise  no 
reason  Is  apparent  why  she  should  be  a 
party  to  a  contract  which  had  no  pnri)ose 
other  than  the  placing  of  a  restriction  on 
her  land  for  the  benefit  of  the  adjoining  land- 
owner In  part  consideration  of  the  purchase 
price  for  the  land  sold  by  the  husband  and 
wife  to  complainant  The  construction  of  an 
agreement  should  "be  favorable,  and  as  near 
the  minds  and  apparent  Intents  of  the  par- 
ties as  it  possibly  may  be,  and  the  law  will 
permit"  Shep.  Touch,  c.  5,  p.  85 ;  Sisson  T. 
Donnelly,  36  N.  J.  Law,  432;  Rue  v.  Melrs, 
43  N.  J.  Eq.  377-383,  12  Atl.  369,  372.  I 
am  satisfied  that  this  written  agreement  is 
the  contract  of  the  wife,  according  to  which 
there  was  not  to  be  erected  on  her  land  any 
building  within  five  feet  of  the  westerly  line 
of  the  lot  conveyed  by  her  and  her  husband 
to  the  complainant;  a  stipulation  which  th« 
defendant  has  disregarded. 

The  next  objection  is  that  the  contract  Is 
not  binding' on  the  wife  because  she  was  not 
the  owner  of  the  land,  for  the  beneflt  of  which 
the  agreement  was  made,  and  also  that  it  was 
without  consideration.  I  take  it  to  be  well 
settled  that  equity  will  compel  the  observance 
of  a  covenant,  founded  upon  a  valuable  con- 
sideration, by  which  the  owner  of  land  Im- 
poses upon  it  limitations  as  to  Its  use  which 
are  reasonable  in  character,  and  shall  hold 


that  the  wife,  having  an  interest  in  both  par- 
cels, could  l^ally  impose  upon  her  land  for 
the  benefit  of  the  land  sold,  the  restriction 
contained  in  her  agreement,  if  there  was 
a  valuable  consideration  to  sustain  it  It 
appears  by  the  testimony  and  the  recitals 
In  the  agreement  that  the  husband,  by  a 
deed  In  which  the  wife  joined,  had  conveyed 
to  the  complainant  a  lot  of  land  on  which 
there  was  then  erected  a  dwelling,  the  wester- 
ly side  line  of  which,  including  the  eaves  of 
the  building,  extended  to  the  boundary  line 
between  the  lot  conveyed  and  that  owned  by 
the  wife,  and,  for  a  part  of  the  consideration 
paid,  the  wife  and  her  husband  agreed  in  a 
writing  s^arate  from  the  deed,  executed  at 
the  same  time,  and  as  a  part  of  the  transac- 
tion, that  no  building  Should  be  erected  on 
the  wife's  lot  within  five  feet  of  the  westerly 
line  of  the  lot  conveyed  to  the  complainant 
The  Interest  of  the  wife  In  the  lands  con- 
veyed to  the  complainant  was  an  inchoate 
dower  which  onr  courts  have  recognized  to 
be  a  valuable  Interest.  Wheeler  v.  Elrtland, 
27  N.  J.  Eq.  S34.  It  follows  therefore  that,  if 
the  covenant  which  she  entered  Into  with  the 
complainant  tended  to  enhance  the  purchase 
price,  and  the  presumption  Is  that  It  did,  her 
inchoate  dower  was  Increased  In  value  there- 
by, and  such  Increase  undoubtedly  Is  a  suf- 
ficient consideration  for  the  agreement  sought 
to  be  enforced,  and.  In  my  judgment  if  the 
wife  was  erecting  the  building  complained  of. 
It  would  be  the  duty  of  this  court  to  require 
her  to  stand  by  her  bargain.  If  this  agree- 
ment binds  the  wife,  it  will  be  enforced 
against  any  other  person  into  whose  hands 
the  land  passes,  with  notice  of  the  covenants, 
although  not  recorded.  The  complainant  In- 
sists that  the  defendant  before  talcing  title 
to  the  land  had  notice  of  the  covenant,  or 
sufficient  notice  thereof  to  put  him  on  inquiry. 
The  defendant  testifies  that  on  the  day  he 
agreed  to  purchase  the  lot  he  had  an  under- 
standing with  Mr.  McClellan,  who  was  act- 
ing for  hiB  wife  In  the  negotiatlooa  of  sale, 
that  there  was  a  restriction  on  five  feet  of 
the  land,  but  was  not  told  about  it  until  be 
had  paid  $100  on  account  of  his  contract  of 
purchase.  The  pertinent  evidence  on  this 
point  Is  as  follows:  Q.  You  had  an  under- 
standing about  a  restriction  on  the  five  feet? 
A.  Yes.  Q.  When  did  you  have  that?  A.  On 
the  day  I  purchased  the  lot;  let  me  see,  It 
was  after  I  bad  paid  my  first  money.  Q. 
After  you  paid  your  first  money?  A.  Yes. 
Q.  Then  he  told'  you  that  there  would  have 
to  be  a  restriction?  A.  Mr.  McClellan,  after 
receiving  my  money  and  writing  me  a  receipt 
which  I  have  brought  here,  came  bacic  to  me 
and  said:  "By  the  way,  there  is  some  little 
restriction  on  this  lot ;  it  Is  about  five  feet" 
And  he  said:  "Of  course  I  don't  suppose  that 
yon  want  to  build  closer  than  five  feet."  I 
said  to  him:  "Mr.  McClellan,  I  am  a  little 
surprised  at  this ;  if  you  had  told  me  that  be- 
fore I  paid  you,  we  might  have  considered 
the  matter  a  little  dlfferentlx."  /^9tl  A  P^d: 
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"However,  I  would  like  to  know  wbat  tbese 
reBtrictlons  are,  and  whether  they  prevent 
me  from  bnlldlng  a  bay  window."  He  said : 
"They  do  not.  It  la  aimply  the  five  feet  from 
Mr.  Wahl's  llne^  to  your  house;  that  la,  the 
body  of  your  house  or  walL" 

It  farther  appears  that  at  that  time  de- 
fendant knew  that  the  complainant  was  in 
possession  of  the  adjoining  property,  but  did 
not  go  and  see  her  with  reference  to  this  re- 
striction. The  defendant  paid  the  considera- 
tion for  his  lot  to  a  title  company  la  At- 
lantic City,  wltb  the  expectation  that  the 
company  would  get  the  deed  and  put  it  on 
record,  which  It  did.  This  deed  contained  a 
restrictive  covenant  In  the  precise  words  of 
the  agreement  between  Mrs.  McClellan  and 
the  complainant,  and  Is  dated  the  Ist  day  of 
September,  1004.  On  the  13tb  day  of  June, 
1905,  Mary  A.  McClellan  and  her  husband 
executed  a  new  deed  to  the  defendant,  recit- 
ing that  the  restrictive  covenant  was  Inserted 
in  the  original  deed  by  "inadvertence  and 
mistake,"  and  contained  a  modification  of  the 
restriction  In  the  words  hereinbefore  set  out, 
but  the  later  deed  can  have  no  effect  upon  this 
controversy  If,  as  a  matter  of  fact,  the  de> 
foidant,  i>efore  he  completed  his  purchase, 
knew,  or  was  chargeable  with  notice,  of  the 
Character  «f  the  contract  between  his  vendor 
and  the  complainant  The  recital  in  the  sec- 
ond deed  does  not  conform  to  the  truth,  be- 
cause the  vendor  knew  the  character  and 
nature  of  her  covenant,  and  was  careful  to 
have  It  Inserted  In  the  earlier  deed,  and  It 
Is  Incredible  that  by  "Inadvertence  and  mis- 
take" she  Inserted  In  her  deed  a  covenant 
which  she  bad  so  solemnly  agreed  to  Insert 
Nor  am  I  disposed  to  accept  the  statement  of 
the  defoidant  that  the  first  deed,  as  drawn 
and  recorded,  did  not  conform  to  his  under- 
standing ;  for,  a  long  time  after  the  deed  came 
to  his  iwssesslon,  and  after  he  was  aware 
of  the  nature  of  the  restriction,  he  went  to 
the  husband  of  the  complainant  and  stated 
that  he  had  gone  to  considerable  expense  pre- 
paring his  plans  and  specifications,  and  found 
that  there  were  restrictions  covering  five  feet, 
which  would  require  him  to  build  nearer  Pa- 
cific avenoe  than  he  wished  to,  and  desired 
that  the  complainant  should  by  deed  relieve 
three  feet  of  the  five  of  the  restriction,  which 
be  wonld  hardly  have  done  If  be  thought  the 
restriction  claimed  to  have  been  Improperly 
Inserted  could  be  removed  by  the  explanatory 
deed  of  his  vendor  which  he  afterwards  pro- 
cured. 

As  to  actual  notice  not  proved  by  direct 
evidence,  but  to  be  Inferred  In  part  from 
circumstances,  the  rule  is  laid  down  In  Pom. 
Bq.  Jur.  I  597,  that  if  the  party  obtains 
knowledge  or  Information  of  facts  tending 
to  show  the  existence  of  a  prior  right  In  con- 
flict with  the  Interest  which  he  Is  seeking  to 
obtain,  and  which  are  sufficient  to  put  a  rea- 
sonably prudent  man  upon  Inquiry,  then  it 
may  be  a  legitimate  Inference  that  be  ac- 
quired the  farther  Information  which  con- 


stitutes actual  notice.  This  Inference  Is  not 
a  conclusive  presumption  of  law;  it  may  be 
defeated  by  proper  evidence.  Yet,  If  it  ap- 
pears that  tbe  party  obtains  knowledge  or  In- 
formation of  such  facts,  which  are  sufficient 
lbo  put  A  prudent  man  upon  Inquiry,  and 
which  are  of  such  a  nature  that  the  in* 
qulry,  if  prosecuted  with  reasonable  diligence, 
would  certainly  lead  to  a  discovery  of  the 
conflicting  claim,  then  the  inference  that  he 
acquired  the  information  constituting  actual 
notice  Is  necessary  and  absolute;  for  this  is 
only  another  mode  of  stating  that  the  party 
,  was  put  upon  inquiry,  that  he  made  the  in- 
quiry, and  arrived  at  the  tmth.  And  the 
«ame  result  follows  If  the  party  has  suffi- 
cient knowledge  to  require  him  to  make  the 
inquiry,  if  he  neglects  to  do  it,  or,  having 
begun  it,  falls  to  prosecute  it  In  a  reasonable 
manner.  The  Information  need  not  be  so . 
full  and  detailed  as  to  communicate  a  com- 
plete description  of  the  opposing  Interest  It 
is  sufficient  If  It  asserts  the  existence  of  a 
right  or  interest  as  a  fact  If  a  vendor  in- 
forms the  vendee  that  the  snbject-matter  is 
subject  to  an  outstanding  lien  or  equitable 
claim,  such  Information  is  sufficient  It  need 
not  state  all  the  particulars  or  Impart  com- 
plete knowledge  It  Is  enough  if  he  has  rea- 
sonable ground  to  believe  that  a  conflicting 
right  exists  as  a  fact  Whenever  the  Infor- 
mation given  by  the  grantor  would  constitute 
notice,  the  same  information  communicated 
by  the  representative  of  the  vendor  will 
(^erate  with  equal  force,  provided  the  party 
represented  was  prevented  by  absence  or  dis* 
ability  from  making  the  communication  on 
his  own  behalf.  To  what  extent  the  pur- 
chaser Is  charged  with  notice  of  the  Incum- 
brance and  its  character,  is  regulated  by  the 
interest  of  the  person  making  the  communi- 
cation. Information  given  by  a  third  per^ 
son  having  no  Interest  In  the  matter,  who, 
after  stating  the  charge  upon  the  subject- 
matter,  also  declares  that  It  has  been  aban- 
doned or  no  longer  exists,  the  purchaser  may 
generally  rely  upon  the  whole  communica- 
tion, and  unless  there  is  some  special  reason 
for  believing  the  statement  regarding  the 
incumbrance,  and  rejecting  that  which  re- 
lates to  Its  discharge,  the  purchaser  may  rely 
upon  the  whole  statement;  but  a  different 
rule  prevails  where  the  representation  Is 
made  by  tbe  vendor  or  person  parting  with 
an  Interest  in  tbe  subject-matter,  and  where 
such  person  admits  some  outstanding  claim 
upon,  or  equity  in  the  property,  his  further 
declara'tlon  that  the  defect  has  been  cured  or 
the  equity  destroyed,  will  not  warrant  the 
(purchaser  In  rel^ng  upon  this  explanation 
or  contradiction,  for  the  Informant  Is  under 
a  strong  personal  Interest  to  misrepresent  or 
conceal  the  real  facts. 

The  testimony  In  this  case  shows  that,  at 
the  conclusion  of  tbe  negotiations  between 
the  McCleiians  and  the  defendant,  he  was  in- 
formed by  the  vendor  that  there  was  some 
little  restriction  im  tbe  lot  covering  about^ 
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five  feet,  and  tbe  defendant  testified  that  the 
TMidor  said,  "Of  course,  I  don't  suppose  tbat 
yon  want  to  build  closer  tbon  five  feet,"  to 
which  the  defendant  replied  thA  he  would 
like  to  know  what  the  restrictions  were,  and 
whether  they  prevented  him  from  building  a 
bay  window,  and  was  Informed:  "They  do 
not  It  Is  simply  tbe  five  feet  from  Mr. 
Wahl's  line  to  your  house;  that  Is,  th6  body 
of  your  house  or  wall."  In  my  Judgment,  It 
then  became  the  duty  of  the  defendant  to  In- 
quire from  the  person,  in  whose  favor  the 
restriction  was  made,  regarding  Its  character 
and  extent,  and  is  chargeable  with  notice  of 
all  the  facts  which  an  inquiry  properly  pur- 
sued would  have  revealed.  The  defendant 
knew  that  the  complainant  was  in  possession 
of  the  adjoining  lot;  that  there  was  a  build- 
ing standing  <m  tbat  lot  substantially  on  the- 
•boundary  line  between  complainant's  lot  and 
l^e  lot  which  tbe  defendant  was  purchasing, 
and  he  knew  tbat  the  restriction  related  to 
bis  right  to  build  some  part  of  his  dwelling 
within  five  feet  of  complainant's  line.  This 
was  Buflldent  Information  regarding  a  re- 
striction, or  an  equity.  In  favor  of  the  com- 
plainant, attached  to  the  vendor's  title,  to 
charge  him  with  tbe  duty  of  Inquiring  re- 
garding it  from  the  person  for  whose  benefit 
it  bad  been  created.  In  addition  to  this,  I 
am  not  disposed  to  credit  the  testimony  of 
the  defendant  that  the  vendor  made  the 
statement  In  the  language  used  by  defend- 
ant; for  it  is  entirely  at  variance  with  the 
agreement  imiwslng  the  restriction,  and  as 
set  out  In  the  deed  which  was  afterwards 
executed  and  delivered  to  the  defendant 

I  am  satisfied  from  the  evidence  in  this 
case  that  when  the  defendant  purchased  this 
lot  he  was  informed  by  the  vendor  that  the 
deed  to  blm  would  contain  a  covenant  pre- 
venting him  from  building  upon  his  lot  with- 
in five  feet  of  the  complainant's  line,  and 
that  the  deed  to  him  originally  made  by  the 
,vendor  contained  the  restrictive  covenant 
precisely  as  be  had  understood  it  should; 
but  it  I  am  wrong  about  this,  I  am  very 
■clear  that  he  had  sufficient  notice  to  put  him 
upon  Inquiry,  and  tbat  he  Is  chargeable 
with  the  knowledge  which  be  would  have 
obtained  if  be  bad  applied  to  the  person  in 
whose  favor  the  restrictive  contract  was 
made,  and  that  upon  Inquiry  of  the  com- 
plainant an  Inquiry,  in  my  Judgment,  he 
was  bound  to  make,  the  contents  of  the 
written  agreement  would  have  been  dis- 
closed to  him.  This  case  falls  within  the 
first  rule  laid  down  by  Vice  Chancellor  Wl- 
gram,  in  Jones  t.  Smith,  1  Hare,  43,  which 
is  that  where  the  party  charged  has  bad 
actual  notice  that  the  property  in  dispute 
was  in  fact  charged.  Incumbered,  or  In  some 
way  effected,  the  court  binds  blm  with  con- 
structive notice  of  facts  and  Instruments,  to 
the  knowledge  of  which  he  would  have  been 
led  by  an  inqoiiy  relating  to  the  charge, 
incumbrance,  or  other  ciraimstances  afCect- 
Ing  tbe  property,  of  which  he  has  had  no- 


tice.   See,  also.  Hoy  t.  BramtaaH,  10  N.  J. 
Bq.  663,  97  Am.  Dec.  687. 

The  conclusion  which  I  have  reached  if 
that  the  complainant  is  entitled  to  the  relief 
prayed  for  in  her  bill  of  complaint;  wltb 
costs,  and  I  will  so  advise. 


m  N.  J. 


•no 


OHBLSISA  TjAHD  ft  IMP.  GO.  t.  ADAMS. 

(Conrt  of  Sfrrors  and  Appeals  of  New  Jersey. 
Feb.  2.  1§07.) 

Deeds— BxnLoma    BEsraionoifft— Abanbor- 

ICEKT. 

Complainant  and  his  predecessor  owned  cer- 
tain city  property,  subject  to  a  restriction  tint 
no  building  should  be  constructed  nearer  than 
20  feet  from  the  street  line.  Iliia  restriction 
was  incorporated  in  the  deeds  of  over  ISO  pur- 
chasers ;  but,  though  99  or  lOO  had  violated  the 
restriction,  no  steps  had  been  taken  to  enforce 
the  same,  exc^t  in  oqe  case,  in  which  a  bill 
was  filed  in  KSS,  which  was  permitted  to  rest 
without  trial  until  1906,  when  suit  was  brought 
to  enforce  the  restriction  aeainst  defendant 
Held,  that  such  facts  were  sufficient  to  show  an 
abandonment  of  the  original  plan  with  reference 
to  restrictions,  and  estoppea  complainant  from 
enforcing  the  same  against  defendant 

USd.  Note.— For  cases  hi  point  see  Cent  Dig. 
vol.  16,  Deeds,  ({  542,  645.] 

Swayze,  Beed,  and  Trenchard,  JJ.,  dissenting. 

Appeal  from  Court  of  Cliancery. 

Bill  by  the  Chelsea  Land  &  Improvement 
Company  against  Charles  R.  Adams.  B'rom 
a  decree  in  favor  of  defendant  complainant 
appeals.  Affirmed  on  tbe  opinion  of  the 
Chancery  Court 

The  opinion  of  BBBOBN,  Y.  C,  Is  as  fol- 
lows: 

"I  will  dispose  of  this  case  now.  It  ap- 
pears that  the  Chelsea  Beach  Company  pur- 
chased a  large  tract  of  land  near  Atlantic 
City,  for  the  purposes  of  development  and 
caused  It  to  be  surveyed  and  divided  into 
streets,  avenues,  lots,  and  blocks,  and  then 
began,  the  sale  of  the  property  under  certain 
restrictions.  The  Important  restriction  to  be 
considered  here  is  that  in  building  on  these 
lots,  no  .building  should  be  placed  nearer 
the  street  In  front  than  20  feet  or  nearer 
the  side  line  of  the  lots  than  5  feet  ThU 
court  has.  In  an  opinion  by  Vice  Chancellor 
Reed,  which  has  been  read  here,  althou^ 
It  does  not  appear  to  have  been  reported, 
determined  that  the  restriction  as  to  20  feet 
applied  to  the  sides  of  a  comer  lot,  as  well 
as  the  front  so  that  a  building  on  the  cor- 
ner of  a  lot  mtist  be  placed  not  only  20  feet 
from  tbe  front  but  also  20  feet  from  the 
side  street  In  that  situation,  tbe  property 
remaining  In  the  Chelsea  Beach  Company 
has  been  transferred  to  the  present  complaln- 
,  ant  the  Chelsea  Land  &  Improvement  Oom- 
pany.  Tbe  defendant  here  obtained  his  title 
tlirough  mesne  conveyances  from  tbe  com- 
plainant The  deeds  in  that  chain  of  title 
contained  the  restriction  with  the  exception 
of  one  deed,  but  even  that  deed  made- a  refer- 
ence to  the  restriction  sufficient  to  put  the 
purchaser  on  notice.    So  that  when  tbs  de- 
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fendant  bo\iglit  this  property,  he  bought  It 
nubject  to  the  oondttlon  that  he  would  not 
pat  on  that  lot  a  boildisg  nearer  the  street 
in  front  of  the  lots  than  20  feet  It  Is  ad- 
mitted that  he  has  violated  that  restriction; 
that  be  at  first  contemplated  building  a 
stmcture  to  be  used  as  a  bath  house,  In  con- 
nection with  a  Bnn  parlor,  to  be  built  flush 
with  the  street;  that,  after  the  proceedings 
In  this  cause  were  Instituted,  be  determined 
to,  and  did,  build  the  front  of  the  building 
farther  back  from  the  street,  although  It 
yet  is  beyond  the  restricted  line. 

"His  defense  Is  that,  while  his  deed  con- 
tained this  restriction,  the  same  restriction 
was  incorporated  In  the  deeds  of  other  pur- 
chasers to  the  number  of  150.  Of  that  num- 
ber 99  or  100  have  violated  the  restriction 
contained  in  their  deeds,  and  that  this  com- 
plainant, who  is  occupying  substantially  the 
iwsltlon  of  the  original  company  (baring  tak- 
en over  all  the  property  and  undertaken 
to  dispose  of  it  subject  to  the  same  condi- 
tions), has  stood  by  and  permitted  all  these 
violations  without  complaint  Some  of  them 
were  trivial,  but  others  were  important.  Cer- 
tainly the  violation  as  to  the  Chelsea  Hotel 
property  is  an  important  one,  and  I  think 
there  are  two  other  dwellings  of  considerable 
importance  and  value,  whose  owners  have 
been  permitted  to  violate  this  agreement,  and 
the  defendant  Insists  that  having  abandoned 
the  general  scheme,  tbb  complainant  now  has 
imdertaken  to  enforce  the  restriction  against 
this  defendant  without  taking  any  steps  to 
compel  other  people  to  observe  their  cove- 
nants, except  in  the  single  instance  where  a 
bill  was  filed  in  1^8,  which  snit  it  appears 
has  not  been  prosecuted,  and  that  such  oon- 
dnct  Is  Inequitable.  While  the  president  of 
the  corporation  testified  that  be  liad  recently 
'seen  counsel  and  urged  him  to  proceed  with 
the  case,  I  do  not  feel  Justified  in  saying 
that  the  filing  of  a  bill  in  1898,  without  fur^ 
tber  proceedings,  was  an  indication  that  it 
has  been  the  Intention  to  preserve  the  plan. 
The  snlt  has  not  been  diligently  pnrsned.  No 
result  has  been  reached,  and  no  steps  taken 
between  1898.  and  1905.  The  ordinary  liti- 
gant determined  to  assert  its  right  would 
probably  have  employed  other  connsel,  if  he 
could  not  get  his  case  to  a  hearing  through 
the  efforts  of  the  one  employed.  Upon  the 
case  as  presented,  I  reel  that  I  would  not 
be  Justified  In  enforcing  this  restriction 
against  this  defendant  There  have  been  a 
great  many  violations  of  these  restrictions. 
They  have  been  violated  by  two-thirds  of  the 
people  who  bought  land  from  this  company. 
Large  hotel  properties,  and  wealthy  people 
have  built  some  on  the  very  street  where 
defendants'  property  is  located,  and  their 
buildings  have  been  so  erected  that  theh: 
foundations  are  beyond  the  restricted  line, 
and  yet  not  a  word  baa  been  said  by  this 
complahiant  It  may  be  that,  in  the  Judg- 
ment of  the  officers  of  this  company,  they 
thought  It  prudent  to  allow  these  people  to 


violate  these  restrictions,  because  tb^  were 
pntting  In  this  locality  large  and  valuable 
buildings,  which  enhanced  the  value  of  the 
land  remaining  in  the  hands  of  the  company. 
That  may  be  a  wise  thing  to  do.  I  am  not 
criticising  them.  But  I  think  that  all  the 
persons  occupying  these  lands  are  entitled 
to  be  treated  alike,  and  this  complainant  com- 
pany cannot  undertake  to  waive  violations  of 
these  restrictions  In  so  universal  a  manner, 
as  it  is  proved,  has  been  done  here,  and 
then  undertake  to  enforce  it  against  one 
other  of  their  purchasers.  Such  a  general 
consent  to  the  nonobservance  of  restrictive 
covenants  amounts  to  an  abandonment  of  the 
original  intention  and  design  with  regard 
to  restrictions.  If  the  original  grantor  of 
150  lots  by  deeds,  with  a  restriction  as  to 
building  lines,  allows  two-thirds  of  the  gran- 
tees to  violate  It  without  protest,  It  cannot 
enforce  it  against  a  single  grantee,  for  the 
purpose  of  benefiting  its  remaining  lands,  for 
the  grantee  thus  assailed  Is  entitled  to  the 
common  privileges  accorded  to  other  pur- 
chasers who  are  subject  to  like  restrictions. 
It  appears  in  this  canse  that  the  complainant 
obtained  from  certain  of  the  purchasers  of 
a  part  of  the  tract  a  release  as  to  the  re- 
strictions, so  far  as  a  portion  of  the  whole 
was  affected,  and  thereafter,  as  to  that 
part  changed  the  character  of  the  restric- 
tion, and  materially  altered  the  scheme  of 
the  original  plan,  not  only  as  to  size  of  the 
lots,  but  as  to  the  building  lines.  This  change 
affected  all  the  lot  owners,  and  caimot  be 
confined  by  the  original  holders  to  a  portion 
of  the  property,  especially  as,  hi  this  case, 
the  changes  relate  to  a  part  of  the  street  upon 
which  defendant's  lands  are  located.  This 
bill  Is  not  filed  by  individual  lot  owners,  but 
on  behalf  of  the  holding  company,  owners  of 
unsold  portions,  and  because  of  its  laches 
in  so  many  Instances  Is  presumed  to  have 
abandoned  the  original  plan  as  to  restrictions. 
"A  decree  will  be  advised  dismissing  the 
bill  of  complaint" 

William  M.  Clevlnger,  for  appellant 
George  A.  Bourgeois  and  J.  Morten  Adams, 
for  respondent 

PER  CURIAM.  The  decree  appealed  from 
will  be  affirmed,  for  the  reasons  stated  In 
the  opinion  delivered  in  the  Court  of  Chan- 
cery by  Vice  Chancellor  BEROBN. 

SWATZB,  REED,  and  TRBNCHARD,  33., 
dissent 


(TS  N.  J.  Bq.  4(7) 
BBOWN  V.  CITIZENS'  ICE  ft  COU) 
STORAGE  GO.  et  aL 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Teb.  2,  1907.) 

cobfobations  —  powxbs  —  rioht  to  bobsow 

Money. 

A  corporation,  empowered  by  its  charter  to 
do  any  act  in  connection  with  its  business,  and 
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to  issue  bonds  aecnred  by  mortgage,  and  to  sell 
the  same  to  raise  money  with  which  to  erect 
machinery,  etc.,  has  authority  to  borrow  money 
and  execute  a  mortgage  to  secure  the  same; 
the  clause  having  reference  to  tiie  issuins  of 
bonds  not  preventing  the  corporation  from  bor- 
rowing money  and  securing  it  by  mortgage. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  12,  Corporations,  ig  177&-1777,  1813.] 

Appeal  from  Court  of  Caiancery. 

Suit  by  James  Brown  against  the  Citi- 
zens' Ice  &  Cold  Storage  Company  and  anoth- 
er to  foreclose  a  mortgage.  From  a  decree 
for  complainant,  defendant  the  Pennsylva- 
nia Iron  Works  Company  appeals.    Affirmed. 

The  opinion  of  Bergen,  V.  C.,  ta  as  fol- 
lows: 

"The  defendant  company  gave  two  mort- 
gages, one  for  $10,000  to  the  complainant, 
another  for  $7,235  to  Annie  Lisle  Ballingall, 
which  she  assigned  to  the  complainant 
There  is  no  dispute  about  the  amount  of 
the  loans,  nor  that  they  represent  debts  due 
by  the  company,  but  the  defendant  insists 
that  under  the  terms  of  defendant's  charter, 
as  expressed  in  the  following  words:  'And 
the  doing  of  any  other  act  or  acts,  thing  or 
things,  incidentally  to  grow  out  of,  or  connect- 
ed  with  said  business  or  any  part  or  parts 
thereof;  to  issue  bonds  secured  by  mortgage  or 
mortgages  upon  the  property,  and  franchises 
of  said  corporation,  and  to  sell  the  same  for 
the  purpose  of  raising  money,  with  which 
to  erect  machinery,  and  otherwise  to  im- 
prove said  lands'— the  corporation  had  no 
authority  to  mortgage  Its  property,  other  than 
for  the  purposes  above  stated,  and  as  the 
money,  to  secure  which  the  two  mortgages 
were  given,  -was  not  applied  to  the  payment 
of  debts  due  for  'machinery  and  otherwise  to 
improve  said  lands,'  the  mortgages  are  ultra 
vires,  and  cannot  stand  as  Incumbrances  on 
the  land.  In  my  opinion,  the  general  power 
given  a  corporation,  under  our  act,  to  mort- 
gage its  property.  Is  not  restricted  by  the 
terms  of  the  charter  invoked.  That  clause 
has  reference  alone  to  the  Issuing  of  bonds 
In  the  usual  commercial  form,  of  a  negoti- 
able character,  to  be  sold  and  passed  by 
delivery,  and  was  not  intended  to,  and  does 
not,  prevent  the  corporation  from  securing 
to  a  creditor  Its  debt  by  way  of  mortgage.  In 
common  form;  and  the  power  to  do  so  is 
fully  conferred  by  the  clause  in  the  charter, 
which  authorizes  the  company  'to  do  any  act 
or  thing  Incidentally  to  grow  out  of  or  In 
connection  with  said  business,'  Implying  the 
right  to  borrow  money  and  pledge  Its  prop- 
erty as  security. 

"The  complainant  Is  entitled  to  a  decree." 

Norman  Grey,  for  appellant  Pennsylvania 
Iron  Works.  E.  A.  Armstrong,  for  respond- 
ent 

PBR  CURIAM.  The  decree  appealed  from 
in  this  case  Is  affirmed,  for  the  reasons  stat- 
ed in  the  opinion  filed  In  the  Court  of  Chan- 
cery by  Vice  Chancellor  BE3RGEN. 


(78  N.  J.   Ed.  797) 

MARB  V.  MARB  et  aL 

(Court  of  Chancery  of  New  Jersey.    March  23, 
1907.) 

1.  C0BPORA.TIONS  —  OirioEBS— Deauno    with 

COBFOBATION. 

A  director  of  a  corporation  may  purchase 
the  corporation  property  sold  under  an  execution 
on  a  judgment  obtained  by  him  against  tlie 
corporation,  and  the  sale  will  not  be  set  aside 
because  of  his  trust  relationship,  unless  some 
undue  advantage  has  been  secured  by  reason  of 
that  position. 

2.  SaMJ^--EjVIDKNCB— SUFFICIENCT. 

In  an  action  by  a  stockholder  of  a  corpora- 
tion to  set  aside  a  sale  of  the  corporate  prop- 
erty under  an  execution  on  a  judgment  obtained 
by  a  director  against  the  corporation  to  the 
director,  that  notice  of  the  sale,  other  than  the 
statutory  notice,  was  not  given  to  all  the  stock- 
holders, was  insufficient  to  show  that  the  direct- 
or had  taken  any  undue  advantage. 

Bill  by  Phlneas  B.  Marr  against  William 
B.  Marr  and  another.  Decree  advised  dis- 
missing the  bin. 

The  bill  is  filed  by  complainant,  as  a  stock- 
holder of  Beacon  Land  Company,  in  behalf 
of  himself  and  other  stockholders,  to  set 
aside  a  sale  made  by  the  sheriff  of  Ocean 
county  to  defendant  William  A.  Marr  under 
an  execution  issued  on  a  Judgment  held  by 
defendant  Marr  against  the  land  company. 
The  land  company  having  ceased  the  trans- 
action of  business,  and  having  no  organized 
board  of  directors,  complainant  seeks  to  en- 
force such  rights  as  could  have  been  ap- 
propriately enforced  at  the  instance  of  the 
company  In  behalf  of  its  stockholders. 

In  the  year  1888  the  Beacon  Land  Com- 
pany was  indebted  to  defendant  Marr  for 
money  which  be  had  prior  to  that  time 
loaned  to  it.  On  failure  of  the  company  to 
make  payment,  defendant  Marr  brought  suit 
and  recovered  Judgment  On  an  execution 
Issued  on  that  Judgment  the  sheriff  of  Ocean 
county  made  sale  of  the  hotel  property  now; 
In  question,  known  as  " Beacon-by -the-Sea." 
The  property  consisted  of  the  hotel  lots, 
buildings,  and  furniture,  and  comprised 
all  of  the  property  of  the  land  company.  At 
the  sale  the  property  was  purchased  by 
defendant  Marr  as  plaintiff  in  executlcHX.  At 
that  time  defendant  Marr  was  president  ai)d 
a  director  of  the  land  company.  The  theory 
of  complainant's  suit  is  that  by  reason  of 
the  trust  relationship  at  that  time  existing 
between  the  land  company  and  defendant 
Marr,  as  its  president  and  one  of  Its  directors, 
the  title  which  he  received  by  that  purchase 
will  be  decreed  to  be  held  by  him  in  trust 
for  the  benefit  of  the  stockholders  of  the 
land  company  and  an  accounting  ordered. 
Final  hearing  has  been  had  on  bill,  answer 
of  defendant  Marr,  replication,  and  proofs. 

Bleakly  &  Stockwell,  for  complainant  T. 
B.  Hall,  for  defendant  Marr. 

LEAMING,  V.  C.  (after  stating  the  facts). 
It  Is  a  general  principle  of  equity,  firmly  es- 
tablished and  frequently  applied  in  this 
court  that  U  a  trustee  becomes  the  pat' 
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chaser  of  the  trust  property,  such  act  is 
voidable  at  the  instance  of  tiie  cestui  que 
trost.  The  mle  is  adopted  from  wise  con- 
siderations of  public  policy,  with  a  view  to 
remove  from  transactions  by  trust  agents 
the  danger  attendant  upon  tlie  existence  of 
personal  Interests  inconsistent  with  trust 
dnties.  In  Staats  t.  Bergen,  17  N.  J.  Bq. 
554,  559,  the  learned  Chief  Justice,  spealcing 
for  the  Court  of  Srrors  and  Appeals,  said: 

"I  think,  upon  correct  principle^  a  trustee 
in  no  case,  nor  In  any  crisis,  can  become  the 
pnrcliaser  of  property,  when  the  fact  of 
Ilia  making  such  purchase  lias  a  tendency  to 
promote  his  own  Interest,  at  the  expense  of 
ills  cestui  que  trust  This,  It  Is  conceived, 
is  the  groundwork  of  the  decisions  in  Shig- 
land  and  in  this  country." 

The  mle  has  been  uniformly  applied  in 
this  state  to  purchases  by  a  trustee  at  put>- 
lic  sales,  and  also  at  Judicial  sales  to  the 
same  extent  as  to  sales  made  by  the  trustee, 
in  cases  where  the  purchaser  has  a  duty  to 
perform  in  reference  to  the  sale  inconsistent 
with  the  character  of  a  purchaser.  Staats 
V.  Bergen,  supra;  Marshall  v.  Carson,  38 
N.  J.  Eq.  250,  48  Am.  Bep.  819;  Roraaine  v. 
Hendrlckson's  Ex'r,  27  N.  J.  Eq.  162;  Orev- 
ellng  V.  Pritts,  34  N.  J.  Eq.  134;  Porter  v. 
WoodrufC,  36  N.  J.  Eq.  174;  Deegan  v.  Cap- 
ner,  44  N.  J.  Eq.  339,  15  Atl.  819. 

A  director  of  a  corporation  Is  not  a  trus- 
tee in  the  strict  sense.  The  title  to  the  cor- 
porate property  is  in  tiie  corporation.  But 
the  duties  which  a  director  is  required  to 
perform  for  the  corporation  which  he  repre- 
sents are  In  many  respects  similar  to  the 
duties  of  a  trustee,  and  his  relation  to  the 
corporation  Is,  in  general,  essentially  that 
of  a  trustee.  He  is  not,  in  consequence,  al- 
lowed that  freedom  to  contract  with  his  cor- 
poration which  a  stranger  could  enjoy.  In 
Stewart  v.  Lehigh  Valley  R.  R.  Co.,  38  N.  J. 
Law,  522,  it  is  shown  that  his  trust  relation- 
ship to  his  corporation  is  such  as  to  render 
bis  contracts  made  with  it  voidable  to  the  ex- 
tent that  such  contracts  cannot  be  enforced, 
as  express  contracts,  against  the  will  of 
the  corporation.  He  may  loan  mon«y  to  his 
corporation  or  perform  personal  service  for 
his  corjmratlon  and  the  obligation  for  the 
repayment  of  the  money  loaned,  or  for  the 
payment  of  reasonable  compensation  for  the 
service  performed,  will  arise  by  operation 
of  law,  but  cannot  exist  by  force  of  the  ex- 
press contract  Gardner  v.  Butler,  80  N.  J. 
Eq.  702,  721. 

In  the  present  case  defendant  Marr,  while 
a  director,  loaned  to  his  corporation  money 
wlilch  was  at  that  time  needed  by  the  cor- 
poration, and  which  was  used  by  it  in  its 
regular  business.  After  repeated  efCorts  up- 
on the  part  of  defendant  Marr  to  Induce  the 
corporation  to  repay  the  money  due  to  him, 
he  was  compelled  to  bring  suit  and  to  issue 
executl<m  <mi  the  Judgment  procured  and 
make  sale  of  the  property  of  the  corporation. 
It  is  now  contended  upon  the  part  of  com- 


plainant that  the  trust  relationship  which 
existed  between  the  corporation  and  defend- 
ant Marr,  as  its  president  and  one  of  its 
directors,  denied  to  him  the  right  to  become 
a  purchaser  at  the  sale  made  under  his  ex- 
ecutl<»i. 

I  have  not  lieen  able  to  reach  the  conclu- 
sion that  the  principles  already  stated  can 
be  properly  extended  to  render  such  a  sale 
invalid  at  the  mere  option  of  the  corporation 
or  Its  stockholders.  Conditions  may  easily 
exist  to  justify  a  decree  setting  aside  such 
a  sale,  for  the  purchase  of  the  property  of 
a  corporation  by  Its  director,  even  under  the 
circumstances  named,  may  appropriately  sub- 
ject the  transaction  to  the  closest  scrutiny 
In  all  Its  aspects  as  to  fairness  and  good 
faith;  but  I  entertain  the  view  that  something 
more  is  necessary  to  set  aside  such  a  sale 
than  the  mere  exercise  of  a  purpose  to  do  so 
upon  the  part  of  the  corporation  or  Its 
stockholders.  To  deny  to  the  Judgment  cred- 
itor the  privilege  to  buy  at  such  a  sale  is  to 
deny  to  him  a  substantial  right  which  may 
be  essentia]  to  the  effective  enforcement  of 
his  Judgment  His  attitude  of  hostility  to 
his  corporation  has,  In  such  a  case,  become  a 
necessity  which  has  been  brought  about  and 
made  necessary  by  the  wrongful  conduct  of 
the  corporation.  I  find  it  difficult  to  recog- 
nize the  nndoubted  right  of  a  director  to 
occupy  the  attitude  of  hostility  to  his  cor- 
poration which  arises  in  the  enforcement  of 
his  claim  by  an  action  at  law  to  compel  pay- 
ment, and  to  deny  to  him  the  right  to  en- 
force the  judgment  procured  with  all  the 
privileges  which  are  Incident  to  the  Judg- 
ment In  the  exercise  of  that  attitude  of 
hostility  which  is  made  necessary  for  the 
enforcement  of  his  just  claim  against  his 
corporation,  it  would  seem  that  he  should 
be  entitled  to  the  full  prirlleges  of  a  stranger, 
not  only  in  the  prosecution  of  his  action, 
but  as  well  In  the  enforcement  of  his  judg- 
ment. If  the  evidence  discloses  that  he  has 
in  fact  exercised  no  other  privileges,  I  think 
the  sale  should  dtand.  It  is  urged  by  com- 
plainant that  he  should  first  resign,  and  thus 
render  himself  free  to  act  Such  a  course 
would  ordinarily  be  empty  and  fruitless,  and 
equally  subject  to  judicial  investigation. 
When  ttie  facts  disclose  that  he  has  not  used 
his  office  to  his  own  advantage,  I  cannot 
recognize  the  necessity  or  propriety  of  the 
application  of  a  principle  which  operates. 
In  such  a  case,  to  render  the  sale  Invalid  at 
the  mere  instance  of  the  corporation.  In 
treating  such  sales  as  voidable,  I  think  they 
should  be  so  treated  only  to  the  extent  that 
other  Judicial  sales  are  so  treated.  If  an 
Inadequate  amount  has  been  bid,  the  law 
court  from  which  the  execution  issued  can 
afford  an  adequate  remedy.  Palladlno  v. 
Hllpret  (N.  J.  Ch.)  65  AU.  721.  If  unfair 
advantage  has  arisen  attributable  to  a  trust 
relationship,  this  court  can  appropriately 
grant  relief. 

I  have  toxtaA  but  little  assistance  In  the 
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adjudicated  cases  upon  tbe  subject  The 
case  of  TwIn-Llck  Oil  Co.  t.  Marbury,  ^1 
U.  S.  687,  23  L.  Ed.  328,  which  is  frequently 
cited  la  sapport  of  the  right  of  the  director 
creditor  to  purchase,  goes  no  further  than  to 
support  the  right  in  the  case  of  a  sale  made 
by  tbe  trustee  of  a  moi-tgage  deed  glyen  by 
the  corporation  to  secure  a  debt  due  to  th« 
director;  and  tbe  suggestion  is  there  made 
that  the  trustee  making  the  sale  is  app<rinted 
by  the  corporation  for  the  purpose  and  to 
that  extent  represents  the  corporation.  Salt- 
marsh  y.  Spauldlng,  147  Mass.  224,  17  N.  B. 
316,  is  to  the  same  effect  as  Twin-Uck  Oil  Co. 
V.  Marbury,  supra.  The  case  ot  Lucas  v.  Fri- 
ant.  111  Mich.  426,  436,  69  N.  W.  735,  ex- 
pressly holds  that  a  director  who  is  a  Judg- 
ment creditor  may  buy  at  the  execution  sale; 
but  the  decision  is  based  on  Twin-Lick  Oil 
Co.  T.  Marbury  and  Saltmarsh  v.  Spauldlng, 
supra,  and  other  cases  which  do  not  fully 
support  the  text  The  case  of  Hoyle  v. 
Plattsburgb  &  Montreal  Ry.  Co.,  64  N.  T. 
315,  329,  13  Am.  Rep.  595,  after  holding  that 
a  director,  who  is  not  a  Judgment  creditor, 
cannot  purchase  the  property  of  his  cor- 
poration at  a  Judicial  sale,  proceeds  as  fol- 
lows: 

"Vilas,  however,  was  not  only  a  director. 
He  was  also  the  plaintiff  in  a  Judgment 
against  the  railroad  company,  and  had  a 
clear  right  to  sell,  upon  execution  on  his 
Judgment  the  personal  property  of  the  cor- 
poration which  was  liable  to  sale  on  execu- 
tloo.  Whether  in  this  right  he  might  not, 
at  a  sale  under  his  own  or  under  prior  ex- 
ecutions, purcliase  in  protection  of  his  own 
right  as  Judgment  creditor,  and  hold  prop- 
erty so  purchased  absolutely  against  the  com- 
pany, need  not  be  determined  in  this  case." 

The  subsequent  case  of  Preston  v.  Lough- 
ran,  58  Hun  (N.  Y.)  210,  214,  12  N.  T.  Supp. 
313,  316,  refers  to  Hoyle  v.  Plattsburg  ft 
Montreal  Ry.  Co.,  supra,  and  proceeds  as 
follows: 

"He  [the  director  of  a  corporation]  is  not 
absolutely  excluded  from  the  right  of  deal- 
ing with  it  He  can  loan  money  to  it  and 
become  its  creditor,  and  he  can  receive  by 
the  act  of  the  corporation  security  for  his 
debt  If  he  has  a  mortgage  security,  he  may 
foreclose  the  mortgage,  and  it  follows,  al- 
most of  necessity,  that  if  he  can  foreclose, 
he  may  protect  Iiimself  by  bidding  at  the 
sale.  Of  course^  If  he  takes  any  undue  ad- 
vantage, another  question  arises.  But  when 
his  acts  are  fair  and  open  th^  are  not  iik- 
valid." 

In  Hallan  v.  Indianola  Hotel  Company,  66 
Iowa,  178,  9  N.  W.  Ill,  the  same  view  is 
taken,  and  in  Re  Iron  Clay  Brick  Mfg.  Com- 
pany, 19  Out  113,  33  Am.  ft  Eng.  Corp.  Cas. 
277,  the  contrary  view  is  adopted. 

I  tUnk  that  both  reason  and  authority 
must  be  said  to  support  the  view  already 
stated  that  a  director  in  the  enforcement  of 
his  execution  against  his  corx)oratlon  Is  privi- 
leged to  purchase  at  the  execution  sale,  and 


that  the  sale  will  not  be  set  aside  because 
of  his  trust  relationship  arising  from  the  fact 
that  he  is  a  director,  unless  it  appears  that 
some  undue  advantage  has  been  taken  by  him 
by  reason  of  the  position  which  he  occupies. 
It  is  urged  in  behalf  of  complainant  that 
the  conduct  of  defendant  Marr  was  not  fair 
and  open,  in  tliat  he  should  have  given  notice 
of  the  sale  to  all  the  stockholders.  I  am  un- 
able to  concur  in  that  view.  From  the  evi- 
dence adduced  at  the  hearing,  I  am  satisfied 
that  defendant  Marr  must  be  regarded  in 
tliis  case  as  the  victim  of  tbe  corporation 
rather  than  as  one  who  has  received  undue 
advantage.  The  corporation  had  but  few 
stoclchoiders,  and  was  essentially  the  enter- 
prise of  a  brotlier  of  defendant  Marr,  now 
deceased,  whose  stock  complainant  now  holds 
by  Inheritance.  Defendant  Marr  originally 
advanced  a  small  amount  of  money  to  the 
corporation,  and  also  became  a  stocldioider 
at  the  Instance  of  and  as  a  favor  to  his 
brother.  As  more  money  was  needed  by  the 
corporation  from  time  to  time,  defendant 
Marr  was  induced  to  make  further  advances, 
l)ecause  no  other  person  Identified  with  the 
enterprise  appeared  to  l>e  able  to  do  so  and 
because  of  his  desire  to  help  the  enterprise 
along  on  account  of  his  brother's  active 
Interest  In  it  The  advances  thus  made  final- 
ly aggregated  over  $10,000,  and  over  $2,000 
had  in  the  meantime.  In  like  manner,  l>een 
advanced  tty  tbe  mother  of  complainant 
Marr.  After  the  death  of  his  brother  de> 
fendant  Marr,  at  a  meeting  of  the  stockhold- 
ers in  December,  1897,  stated  that  he  must 
have  the  money  due  to  him,  and  that  he 
would  proceed  unless  something  was  done. 
He  also  urged  the  stockholders  to  contribute, 
and  also  offered  to  turn  over  his  claim 
to  any  one  who  would  supply  the  money. 
Again,  at  a  meeting  of  the  stockholders  in 
February,  1898,  he  urged  payment  and  stat- 
ed that  he  would  proceed  to  collect  unless 
paid.  At  one  of  these  meetings  a  committee 
was  appointed  to  make  public  sale  of  the 
entire  property  of  the  company.  The  sale 
was  undertaken  by  a  Philadelphia  auction 
house  in  April,  1898,  and  no  tilds  were  re- 
ceived. Mrs.  Marr  had  in  the  meantime 
bronght  suit  for  the  money  due  to  her,  and 
recovered  Judgment  for  $2,088.15.  In  Oc- 
tober, 1898,  defendant  Marr  brought  suit 
for  the  money  due  to  bim  and  recovered 
Judgment  for  $10,318.30,  and  In  December, 
1898,  made  sale  of  the  property  in  question 
under  an  execution  Issued  on  that  Judgment 
The  Judgment  recovered  by  bis  toother's  wife 
had  in  the  meantime  been  assigned  to  him. 
While  no  notice  of  the  sale  was  given  to  the 
several  stockholders  other  than  the  statutory 
notice,  I  am  entirely  satisfied  that  It  would 
have  been  utterly  futile  to  have  given  such 
notice.  Dedendant  Marr  had  earnestly  tried 
to  get  the  stockholders  to  Interest  themselves 
in  raising  the  money  due  to  him,  and  liad 
found  It  Impossible.     It  is  entirely  clear  to 
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ly  notified  of  the  day  of  sale,  no  attention 
whatever  would  tiare  b^en  given  to  tbe  mat- 
ter by  any  of  them.  Defendant  Marr  did  not 
want  the  property.  He  was  Judge  of  a  court 
In  Pennsylvania  and  did  not  wish  to  be 
burdened  with  the  ownership  of  a  seashore 
bote!  property,  and  especially  one  which  had 
been  found  from  the  beginning  to  atTord  In- 
sufficient revenues  to  maintain  It.  His  in- 
atructlons  to  the  attorney  whom  he  employ- 
ed to  make  the  sale  were  to  let  the  property 
be  sold  for  less  than  was  due  on  his  Judg- 
ments If  a  purchaser  could  be  found.  I  am 
satisfied  that  the  only  reason  that  all  par- 
ties in  interest  were  not  especially  notified  of 
the  sale  was  because  it  was  useless  to  do  so. 
The  property  was  purchased  by  defendant 
Marr  at  the  sale  because,  and  only  because, 
no  other  purchaser  could  be  found.  No  bid 
was  made  except  that  of  defendant  Marr. 
Since  the  purchase  defendant  Marr  has  found 
It  necessary  to  continue  to  add  to  the  invest- 
ment in  the  hope  of  making  the  property  re- 
munerative, and  at  this  time  it  stands  him  in 
about  $40,000.  I  am  unable  to  find  any  cir- 
cumstance from  which  I  can  conclude  that 
defendant  Marr  has  not  performed  his  full 
duty  to  the  corporation. 

Touching  the  value  of  the  properly  pur- 
chased, 1  think  that,  in  the  proper  hands, 
a  purchaser  could  have  probably  been  found 
for  more  than  the  amount  of  the  Judgments 
of  defendant  Marr.  Witnesses  at  the  hearing 
believe  that  the  property  at  the  date  of  the 
sale,  was  worth  at  least  $25,000.  At  the  sale 
attempted  in  Philadelphia  $18,000  was  fixed 
as  the  price  at  which  It  should  be  sold. 
There  was  pne  to  defendant  Marr  at  the  sale 
about  $12,500.  His  bid  was  but  $8,850.  The 
■mall  amount  was  bid  because  there  were  no 
other  bidders,  and  It  was  sought  to  save 
sheriff's  commissions.  Tbe  bid  was,  In  ef- 
fects from  tbe  standpoint  of  defendant  Marr, 
the  amount  of  the  Judgments,  as  the  corpora- 
tion had  no  other  assets.  If  the  property  was 
In  fact  worth  $25,000  at  the  date  of  the  sale. 
It  is  entirely  clear  that  neiitber  defendant 
Marr  or  any  one  else  connected  with  the  cor- 
poration had  any  such  idea  of  Its  value.  It 
is  not  Improbable  that  subsequent  develop- 
ments have  given  an  enhanced  idea  of  values 
In  the  retrospect  But,  as  already  stated,  I 
do  not  conceive  It  to  be  the  duty  of  this  court 
to  disturb  this  sale,  under  the  circumstances 
of  this  case,  on  the  ground  of  Inadequacy  of 
price. 

The  bin  Is  filed  at  this  late  date — seven  years 
after  the  sale — ^by  the  heir  of  the  brother  of 
defendant  Marr  on  reaching  his  majority. 
At  the  time  the  transactions  here  occurred 
complainant  had  a  guardian  who  attended 
the  stockholders'  meetings  referred  to  at 
which  proceedings  were  threatened  to  en- 
force the  Marr  claim.  While  I  am  not  in- 
clined to  deny  relief  upon  the  ground  of 
laches,  tbe  evidence  clearly  shows  that  the 
guardian  of  complainant  had  ample  notice 
to  apprise  him  that  tbe  Marr  claim  would 


probably  be  enforced  by  Judgment    He  testi- 
fied:    "I   Inferred  that   there  wonld  be  & 
suit  by  tbe  Judge  and  a  sale  of  the  property." 
I  wlU  advise  a  decree  dismissing  tbe  bill. 


(B  H.  J.  aq.  <80 
STEVENSON  v.  MARKLEY  et  al. 

(Court  of  Ohanoery  of  New  Jersey.    March  7, 
1907.) 

1.  EQUITT  —  PLXADinOB  —  Obokb  Aixowiho 

Amendjient. 

An  amendment  to  a  bill,  intended  only  to 
strengthen  matters  alleged  in  the  original  bill, 
is  not  permissible  under  an  order  granting  com- 
plainant leave  to  amend  by  inserting  in  the  bill 
ailegatlmi  excusing  tbe  delay  in  the  bringing  of 
the  suit 

2.  Same— Motion  to  Stbikb— Disobetior  or 

OOTJBT. 

Whether  a  oonrt  will  strike  out  a  bill  on 
the  allegation  of  laches  is  a  matter  of  discretion, 
and  the  court  will  generally  permit  the  proving 
of  tbe  facts  excusing  laches  and  determine 
whether  such  facts  ezcose. 
8.  OuABDiAN  AHO  Wabo— Suit  vob  AoooojtT- 

INO— JUBISDICTION. 

A  suit  by  the  representative  of  a  deceased 
ward  against  the  representative  of  tbe  deceased 
guardian  for  an  accounting  is  not  properly  cog- 
nizable in  tbe  orphans'  court,  and  is  within  the 
Jurisdiction  of  a  court  of  eqaity. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  25,  Guardian  and  Ward,  H  477,  479.] 

4.  Sake  —  Rblations  —  Tkbmihatior— Etm- 
RiNO  or  LivrrATioNS. 

A  guardian  receiving  property  of  a  ward  be- 
comes a  trustee  for  the  ward  until  a  proper  ac- 
counting is  had,  and  tbe  fact  that  the  ward  ac- 
quires the  right  to  call  for  an  accounting  at  a 
partiaiiar  time  does  not  fix  such  time  as  a 
period  from  which  either  the  statute  of  limita- 
tions or  equitable  principles  in  analogy  thereto 
apply. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  26,  Guardian  and  Ward,  S§  483.  491.] 

5.  Limitation  of  Actions— Statotes— Equi- 
table Suit  fob  Accounting. 

Gen.  St.  p.  5,  gives  a  right  of  action  for 
an  account  against  a  guardian,  and  page  1974, 
S  8,  provides  that  an  action  of  account  shall  be 
commenced  within  six  years  next  after  the 
cause  of  action  shall  have  accrued.  Held,  that 
a  suit  in  equity  to  compel  a  guardian  to  account 
is  not  barred  by  the  statute.  The  fact  that  a 
court  of  law  acquired  Jurisdiction  by  tbe  stat- 
ute did  not  apply  to  the  Jurisdiction  of  equity 
previously  existing. 

6.  Sake. 

A  ward  attaining  her  majority  hi  1883  died 
in  1885,  before  the  guardian  had  rendered  an 
account  The  guardian  died  in  1905.  In  1906 
an  administrator  of  the  deceased  ward  was  ap- 
pointed, who.  In  the  same  year,  sued  the  repre- 
sentative of  the  deceased  guardian  for  an  ac- 
counting. Held,  that  the  suit  was  not  barred 
by  limitations,  though  the  cause  of  action  ac- 
crued on  the  ward's  death,  since  limitations  did 
not  begin  to  run  until  the  appointment  of  her 
representative. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  33,  Limitation  of  Actions,  f  427.] 

Suit  by  Richard  G.  Stevenson,  administra- 
tor of  Mary  Markley,  deceased,  against  Paul 
H.  Markley  and  another,  executors  of  Mary 
Josephine  Markley,  deceased.  On  motion  to 
strike  out,  bill  denied. 

F.  D.  Weaver, '  for  complainant  H.  M. 
Cooper  and  H.  A.  Drake,  for  defendantiJ  IC 
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GARRISON,  V.  C.  (orally).  This  Is  a  hear- 
ing upon  a  motion  made  by  the  defendants 
for  leave  to  withdraw  their  answer  to  the 
original  bill,  and  to  move  to  strike  out  the 
bill  for  want  of  eqnity,  and  various  parts  of 
the  bill  for  specific  reasons  stated. 

Upon  a  hearing  hkd  on  the  10th  day  of 
December,  1906,  It  appeared  to  the  court  that 
the  face  of  the  bill  disclosed  a  cause  of  ac- 
tion so  old  that,  In  default  of  explanation, 
the  court  would  be  Inclined  to  dismiss  the 
same  for  laches  if  the  defendants  had  so 
moved  the  court  The  court,  not  finding 
among  the  reasons  or  objections  of  the  de- 
fendants any  one  based  upon  laches,  and  the 
compl-alnant  moving  for  leave  to  amend  by 
setting  up  facts  explaining  the  laches,  the 
latter  motion  was  granted,  and  an  order  of 
the  10th  of  December,  1906,  was  entered. 
That  order,  In  so  far  as  it  Is  now  material, 
provided  that  the  complainant  "have  leave  to 
amend  his  bill  by  inserting  therein  aucb 
charges  as  he  may  be  advised  or  able  to  do 
concerning  the  reasons  for  the  delay  In  the 
bringing  of  his  suit"  And  It  was  further 
therein  ordered  that  all  other  proceedings 
should  remain  In  statu  quo.  Thereafter  the 
complainant  filed  amendments,  which  be  has 
numbered  14a  and  14b,  and  upon  the  amend- 
ed bin  the  defendants  have  now  moved, 
under  rule  218,  to  strike  out  this  bill  and  va- 
rious parts  thereof.  I  am  Inclined  to  the 
opinion  that  the  amendment  numbered  14a 
Is  not  within  the  permission  of  the  otier  of 
the  10th  of  December.  It  does  not  seem  In 
any  way  to  set  forth,  or  could  it  be  consid- 
ered as  giving,  a  reason  for  the  delay.  It 
apparently  Is  some  additional  allegation  con- 
cerning some  of  the  previous  matters  alleged 
In  the  bill,  and  Is  evidently  Intended  to 
strengthen  the  charges  of  the  bill  In  these 
respects.  That  was  not  within  the  purview 
of  the  order  made  on  the  10th  of  December, 
and  the  complainant,  under  that  order,  can- 
not claim  the  right  to  make  this  amendment. 
If  he  has  the  right.  It  must  be  asserted  in  a 
proceeding  where  that  matter  comes  directly 
under  consideration.  I  will  therefore  grant 
the  motion  to  strike  out  the  amendment  num- 
bered 14a. 

The  other  general  heads  are  that  the  bill 
does  not  show  equity ;  that  because  the  thing 
sued  for  is  a  sum  of  money  due  the  repre- 
sentative of  a  deceased  ward  by  the  represent- 
ative of  a  deceased  guardian,  and  is  there- 
fore an  action  of  account,  it  Is  claimed  by 
the  defendants  that  suit  must  be  brought 
thereon  within  six  years  under  the  statute  of 
limitations.  It  Is  also  claimed  that  the  com- 
plainant is  in  laches  unexplained,  and  that 
there  Is  therefore  no  equity  In  the  bill.  It 
Is  further  claimed  that  by  the  amendment  14b 
the  complainant  sets  out  another  cause  of  ac- 
tion than  that  previously  pleaded,  and  an 
Incongruous  one  with  respect  to  the  latter. 
I  do  not  find  that  the  complainant  has  chang- 
ed his  prayer  in  the  least,  nor  that  he  prays 
any  relief  with  respect  to  this  matter  as  al- 


leged in  this  paragraph.  That  matter  seems 
to  have  beea  inserted  wholly  under  the  per- 
mission of  the  court  as  a  reason  or  explana- 
tion of  his  delay  in  bringing  suit  upon  the 
cause  of  action  which  Is  urged  in  the  bill, 
and  for  which  appropriate  relief  Is  prayed  in 
the  prayer  thereof.  With  respect  to  the  mat- 
ter of  the  statute  of  limitations  applying,  I 
have  examined  this  matter  with  great  care, 
and  have  read  most.  If  not  all,  of  the  author- 
ities, and  considered  them  very  carefully. 
The  matter  is  an  open  one  in  New  Jersey, 
and  is  In  grave  doubt.  I  am  rather  Inclined 
to  think  that  our  courts  should  follow  the 
English  and  New  Tork  courts  In  holding  that 
the  relation  of  guardian  and  ward  Is  a  con- 
tinuing trust,  and  that  until  the  guardian  set- 
tled with  the  ward  or  the  ward's  representa- 
tives it  must  be  held  to  be  a  continuing,  di- 
rect trust,  which  is  not  affected  by  the  stat- 
ute of  limitations.  This,  of  course,  is  lu  a 
case  where  the  guardian  has  not  denied  the 
ward's  right  and  has  not  taken  a  position 
of  antagonism,  from  the  time  of  which  open 
expression  of  antagonism  the  statutes  of  lim- 
itations or  Imputations  of  laches  are  always 
held  to  run.  Therefore  I  am  not  going  to 
strike  this  bill  out  either  for  want  of  equity 
or  because  barred  by  the  statute  of  limita- 
tions, or  because  the  allegations  of  the 
amendment  14b  are  Incongruous  with  the 
main  cause  of  action  set  up  in  the  original 
bill.  The  defendants  have  answered  so  much 
as  was  In  the  original  bill,  and  their  answer 
may  stand,  if  they  so  deslte,  or  they  may 
make  a  totally  new  answer  to  this  bill  as 
amended. 

I  do  not  wish  by  this  decision  ^o  be  imdor- 
stood  as  determining  that  the  matter  In  14b 
which  Is  permitted  to  stay  In  the  bill  as  an 
amendment  is  a  satisfactory  answer  to  the 
charge  of  laches,  or  that  the  court  may  not, 
on  final  hearing,  reach  the  conclusion  that 
there  was  laches ;  but  I  am  disinclined  to  ab- 
solutely deprive  the  complainant  of  his  day 
In  court  upon  the  ground  of  laches.  In  the 
face  of  a  charge  In  the  bill  that  there  was 
some  sort  of  an  agreement  or  understanding 
between  him  and  the  person  whom  he  sedcs 
to  hold  as  trustee  concerning  the  subject-mat- 
ter of  the  trust,  which,  when  disclosed  In  de- 
tail, may  explain  or  excuse  the  delay.  Wheth- 
er a  court  will  strike  out  a  bill,  or  sustain 
a  demurrer — which  is  the  same  thing — upon 
the  allegation  of  laches,  is,  of  course,  a  mat- 
ter of  discretion,  and  I  do  not  think  It  would 
be  discreet,  legally  speaking,  to  prevent  this 
complainant  from  proving  the  facts,  after 
which  it  will  be  entirely  open  to  the  court  to 
determine  whether  such  facts  excuse  or  fail 
to  excuse  the  long  delay  which  has  ensued 
In  the  asserting  of  his  rights.  I  do  not  mean 
his  rights  as  administrator,  but  his  right  as 
husband  of  the  deceased  wife  to  take  all  her 
personalty  and  to  have  administration.  He 
had  this  right  from  the  date  of  her  death 
In  1885,  and  did  not  actually  take  out  let- 
ters  until  1906.    It^m^y^|,^^^ly^p.^l 
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beating  the  court  will  bold  that  his  delay  In 
thla  respect  defeats  lila  right  But,  as  Jnat 
said,  I  think  it  more  appropriate  to  consider 
and  decide  this  upon  final  bearing,  and  after 
he  has  bad  opportunity  to  make  proof  of  the 
excuses  for  delay  that  be  offers.  The  above 
was  the  oral  deliverance  of  the  court  at  the 
time  of  disposing  of  the  motion  at  the  ar- 
gument. Having  been  notified  that  an  ap- 
peal haa  been  taken  by  the  defendants,  I 
think  It  due  the  reviewing  court  that  a  mora 
extended  statement  of  facts  and  law  be  given 
with  respect  to  the  important  question  dis- 
posed of. 

The  essential  facts  are  as  follovrs:  Mary 
Josephine  Markley  was  the  mother  of  Mary 
Markley,  and  was  appointed  her  guardian  by 
the  orphans'  court  of  Camden  county  about 
October  6,  1876,  and,  as  such  guardian,  there 
was  paid  to  her  for  the  ward  the  sum  of 
H,087.14.  Mary  Markley,  the  ward,  came  of 
age  on  the  ISth  day  of  January,  1883.  She 
married  Richard  G.  Stevenson  on  the  26th 
day  of  March,  1885.  She  died  on  the  25th 
day  of  December,  1885.  There  was  no  ae- 
counting  between  her  and  her  guardian.  Her 
mother,  the  guardian,  died  on  tbe  26th  day 
of  February,  1905.  Richard  O.  Stevenson, 
the  husband  of  tbe  deceased  ward,  was  ap- 
pointed her  administrator  on  March  1,  1906. 
This  suit  is  for  an  accounting,  and  was 
brought  by  Richard  G.  Stevenson,  the  admin- 
istrator of  the  deceased  ward,  against  the 
executors  of  the  deceased  guardian,  some 
time  In  ttie  summer  of  1906. 

It  Is  the  contrition  of  the  defendants  that 
this  suit  Is  barred,  either  directly  by  the 
statute  of  limitations  or  by  the  application 
by  a  court  of  equity  of  principles  in  analogy 
to  the  said  statute.  It  should  first  be  ob- 
served that  there  are  two  periods  to  be  con- 
sidered and  two  different  sets  of  parties,  and 
that  different  principles  are  therefore  ap- 
plicable. First,  tbere  Is  the  period  between 
tlie  coming  of  age  of  Mary  Markley,  the  ward, 
on  the  13th  of  January,  1883,  and  the  time 
of  her  death  on  the  25th  of  December,  1885. 
During  that  period  the  parties  concerned 
were  tbe  ward  and  the  guardian.  If  tbe  stat- 
ute of  limitations  bad  begun  to  run  then, 
the  death  of  the '  ward  wonld  not  toll  the 
same.  This  is  too  well  settled  to  require  cita- 
tion. After  the  last-named  date,  and  up  un- 
til the  death  of  tbe  mother,  the  guardian,  on 
the  26th  of  February,  1905,  there  was  no  one 
In  existence  In  whom  was  vested  the  rights 
of  tbe  deceased  ward  against  her  guardian. 
Sucb  a  person  did  not  exist  until  the  1st  of 
March,  1906,  when  an  administrator  was  ap- 
pointed for  the  estate  of  the  deceased  ward. 
At  that  time  the  guardian  had  also  died,  so 
that  the  parties  had  completely  changed,  and 
the  parties  were,  as  above  stated,  an  admin- 
istrator of  a  deceased  ward  on  one  side,  and 
tlie  executors  of  a  deceased  guardian  upon 
the  other.  If  the  statute  began  to  run  at 
tbe  death  of  the  ward  notwithstanding  that 
no  admUilstrator  was  appointed,  then  this 


suit  Is  barred.  There  are  certain  well-settled 
principles  of  equity  which  It  Is  only  necessary 
to  refer  to  briefly. 

A  court  of  equity  undoubtedly  has  Juris- 
diction over  the  accounts  of  guardians  un- 
der the  general  Jurisdiction  over  trustees; 
a  guardian  being  held  to  be  a  trustee  In  the 
fullest  sense  of  the  word.  In  re  Hannah 
Bany,  61  N.  J.  Eq.  135,  47  Atl.  1062  (Emery, 
V.  a,  1900) ;  Sleeman  T.  Wilson,  L.  R.  13  Eq. 
36;  Perry  on  Trusts,  vol.  1,  p.  526,  i  430; 
16  Am.  &  Eng.  Ency.  of  Law  (2d  Ed.)  p.  76. 
It  is  true  that  this  Jurisdiction  will  not  be 
exercised  saving  in  exceptional  cases,  and  oi> 
dinarlly  an  accounting  between  guardian  and 
ward  should  take  place  In  the  orphans'  court ; 
but  I  apprehend  that  the  same  rule  with  re- 
spect to  the  application  or  nonapplicatlon  of 
the  statute  would  apply  In  the  orphans'  court 
as  In  this  court.  But  the  suit  at  bar  Is_  not- 
one  properly  cognizable  by  the  orphans'  court, 
because  it  is  not  between  a  guardian  and 
ward,, or  between  a  guardian  and  the  repre- 
sentatives of  a  deceased  ward,  but  is  between 
tbe  representatives  of  a  deceased  ward  and  of 
a  deceased  guardian. 

The  determination  of  the  whole  question 
depends,  in  my  view,  upon  whether  the  re- 
lation between  a  guardian  and  ward  is  held 
to  be  a  trust  relation;  that  Is,  a  direct,  con- 
tinuing, subsisting  trust  If  it  Is,  then  the 
authorities  are  clear  that  the  statute  of  limi- 
tations does .  not  apply.  There  can  be  no 
doubt,  I  think,  that  the  relation  between 
guardian  and  ward  Is  a  trust,  and  Is  a  direct; 
subsisting,  continuing  trust  Some  courts, 
however,  hold  that  tbe  trust  terminates  at 
tbe  majority  of  the  ward  (16  Am.  &  Eng. 
Ency.  of  Law,  p.  82,  note  1),  and  others  have 
even  fixed  the  period  of  the  termination  of 
the  trust  with  respect  to  a  female  ward  at 
the  date  of  her  marriage  (Id.).  In  some  Jn- 
rlsdlctions,  therefore.  It  is  held  that  when 
the  ward  comes  of  age,  or  marries,  the  trust 
relationship  ceases,  and  the  statute  of  limi- 
tations, or  principles  in  analogy  thereto,  ap- 
ply, and  an  action  will  not  He  for  an  ac- 
counting after  the  period  of  limitation  pro- 
vided. Id.  But  other  courts  hold  that  tbe 
relation  Is  one  at  trust,  and  Is  direct,  sub- 
sisting, and  continuing  until  there  is  an  ac- 
counting (Mathew  V.  Brise,  14  Beav.  341; 
Matter  of  Camp,  126  N.  Y.  377,  27  N.  E.  799), 
although  in  a  previous  case  In  New  York  an 
opposite  view  tiad  beea  distinctly  taken  and 
held  in  the  case  of  Bertine  v.  Varian,  3  Edw. 
Oh.  343.  This  case  was  cited  to  the  court 
In  the  Gamp  Case,  and  was,  of  course,  dia- 
r^arded.  See,  also,  Pyatt  v.  Pyatt,  46  N.  J. 
Eq.  285,  18  Atl.  104&  The  principle  upon 
which  these  last-cited  cases  go  Is  that  where 
the  guardian  receives  property  belonging  to 
the  ward,  be  becomes  a  trustee  for  the  ward 
with  respect  to  such  property,  and  remains 
such  trustee,  subject  to  all  the  incidents 
thereof,  until  a  proper  acoount  Is  had  between 
him  and  the  ward,  and  that  the  fact  that  the 
ward  acquires  the  right  to  call  for  an  ac» 
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counting  at  a  particular  time,  considered,  of 
course,  in  connection  with  the  concurrent 
right  of  the  trustee  or  guardian  to  go  into 
ccurt  of  his  own  volition  and  account,  does 
not  fix  such  time  as  a  period  from  which  ei- 
ther a  statute  of  limitations  applies  or  egui- 
table  principles  In  analogy  thereto  are  ap- 
plicable. 

There  being  no  direct  dedsion  in  this  state 
upon  this  subject,  we  are  free  to  adopt  what- 
ever view  seems  best  I  think  it  best  to  as- 
similate this  trust  with  all  other  like  trusts, 
and  to  hold  that  so  long  as  the  guardian  has 
the  property  of  the  ward— that  is,  so  long  as 
he  has  not  accounted  for  it — he  should  be 
held  as  a  trustee  with  a  direct,  subsisting, 
continuing  trust,  unafTected  by  statutes  of 
limitations  or  principles  in  analogy  thereto. 
I  think  the  reasoning  of  the  cases  taking  this 
view  is  more  satisfactory  than  that  of  those 
which  take  an  opposite  view.  I  am  also  of 
opinion  that  the  rule  that  I  have  laid  down 
is  the  wiser  one.  It  Is  certainly  more  equi- 
table to  each  of  the  parties  concerned.  I  see 
no  reason  why  a  guardian  having  property  of 
the  ward  confided  to  his  care  should  be  treat- 
ed in  any  different  aspect  than  any  other 
trustee  to  whom  is  confided  the  property  of 
a  cestui  que  trust  He  has  it  in  his  power, 
when  the  ward  comes  of  age,  of  ridding  him- 
self of  the  burden  of  the  trust  by  taking  the 
proper  proceedings  either  in  a  probate  court 
or  In  this  court,  or,  of  course,  by  a  direct  set- 
tlement with  the  late  ward.  I  do  not  see  that 
any  good  purpose  is  served  by  holding  that 
the  right  which  the  ward  has  of  calling  the 
guardian  to  account  should  be  construed  as 
a  strict  legal  right  subject  to  the  statute  of 
limitations,  and  I  do  not  think  that  it  is  with- 
in the  spirit  of  such.  Speaking  generally, 
those  actions  which  are  within  the  spirit 
of  the  statute  of  limitations  are  such  as  lie 
with  an  actor ;  and,  if  he  neglects  or  fails  to 
take  advantage  of  the  legal  procedure  open  to 
him  for  a  fixed  period,  it  is  the  policy  of  this 
legislation  to  end  the  right  But,  where 
trusts  are  concerned,  tlie  situation  is  radical- 
ly different  There  there  is  no  one  who  must 
be  the  exclusive  actor.  Either  party  may,  at' 
any  proper  time,  apply  to  the  court  and  ob- 
tain full  relief.  Under  such  circumstances  I 
can  see  no  reason  why  a  trustee  should  have 
protection  after  a  stated  period  because  the 
other  party  has  not  proceeded ;  it  having  been 
all  the  time  within  the  power  of  the  trustee 
to  have  himself  proceeded  had  he  seen  fit 
Succinctly  stated,  the  argument  of  the  de- 
fendants Is  that  the  statute  of  account  of  this 
state  (Gen.  St  p.  5)  gives  the  right  of  action 
tot  an  account  against  a  guardian,  and  that 
the  statute  of  limitatioos  (Gen.  St  p.  1974,  { 
8)  provides.  Inter  alia,  tiiat  all  actions  of  ac- 
count shall  be  commenced  within  six  years 
next  after  the  cause  of  action  shall  have  ac- 
crued. Therefore  they  argue  that  we  have 
a  case  in  which  there  is  a  concurrent  remedy 
at  law  and  in  equity,  and  the  legal  remedy  Is 
barred  by  the  statute,  whereupon  a  court  of 


equity  will  hold  that  an  action  In  equity  is 
likewise  barred.  It  is  unnecessary  to  cite 
any  of  the  numerous  cases  which  afSrm  this 
doctrine;  but  the  doctrine  is  not  applicable 
t»  the  case  In  hand.  The  doctrine  just  con- 
tended for  applies  where  the  courts  of  law 
originally  had  Jurisdiction,  and  courts  of  equi- 
ty subsequently  obtained  or  were  held  to  have 
concurrent  Jurisdiction.  There,  as  has  been 
just  stated,  a  statute  of  limltatiooB  which 
barred  the  right  of  actkm  at  law  equally 
barred  it  in  equity.  But,  where  the  court 
of  law  did  not  originally  have  Jurisdiction, 
the  fact  that  It  subsequently  acquired  It,  and 
the  action  in  It  was  barred  by  the  statute, 
does  not  result  In  finding  that  the  suit  in 
the  court  of  equity  is  likewise  barred. 

In  the  case  of  Hedges  v.  Norrla,  32  N.  J. 
Eq.  192,  it  was  held  that  the  statute  of  limi- 
tations Is  not  a  bar  to  a  suit  in  equity  for 
the  recovery  of  a  legacy  payable  out  of  the 
personal  estate  only.  In  that  case  the  Chan- 
cellor held  that  an  executor  was  a  trustee 
with  respect  to  the  sum  of  money  due  the 
legatee,  and  that,  while  that  trust  subsist- 
ed, the  statute  of  limitations  did  not  run 
in  favor  of  the  trustee.  The  trustee  insist- 
ed that  the  Legislature,  by  the  act  of  March 
11,  1774,  had  provided  for  the  recovery  of 
legacies  by  actions  at  law,  and  that  there- 
after courts  of  equity  and  courts  of  law  had 
concurrent  Jurisdiction,  and  what  would  bar 
the  action  in  one  would  have  a  similar  effect 
in  the  other.  To  this  the  Chancellor  re- 
plied that  equity  had  Jurisdiction  over  lega- 
cies before  the  courts  of  law  assumed  It, 
and  he  pointed  out  that,  where  a  court  of 
equity  has  Jurisdiction  and  a  court  of  law 
subsequently  acquires  concurrent  Jnrisdicti<H>, 
this  will  not  serve  to  deprive  the  court  of 
equity  of  its  jurisdiction,  nor  to  bhid  It  by 
limitations  which  affect  the  action  at  law. 
With  respect  to  the  matter  of  account  at  law. 
It  will  be  found  that  the  action  only  lay, 
so  far  as  guardians  are  concerned,  against 
guardians  in  socage.  Bouvier's  Law  Die, 
Rawle's  Ed.,  vol.  1,  p.  84;  Ency.  of  PL  & 
Pr.  vol.  1,  p.  84.  An  interesting  and  instruc- 
tive history  of  guardianship  at  common  law 
will  be  found  in  Foley  v.  Mut  L  Ins.  Co., 
138  N.  X.  883.  34  N.  B.  211,  20  L.  R.  A.  620. 
34  Am.  St  Rep.  456.  In  the  case  of  Green 
T.  Johnson,  3  Gill  &  X  (Md.)  389,  it  is  said 
that  "this  action  of  account  for  rents  and 
profits  maintained  by  the  heir  after  be  had  at- 
tained the  age  of  14  against  the  guardian  in 
socage  was  the  only  one,  other  than  an  ac- 
tion on  the  bond,  that  could  be  brought 
against  a  guardian,  as  guardian,  in  a  court 
of  law."  Ordinarily  proceedings  to  require 
guardians  to  account  must  be  brought  in  a 
probate  court  (In  re  Hannah  Barry,  supra), 
or  in  a  court  of  equity,  if  there  was  anything 
exceptional  in  the  case  requiring  the  inter- 
position of  a  court  of  equity.  It  therefore 
appears  that  at  a  time  whoi  courts  of  equity, 
under  their  peculiar  jurisdiction  reject- 
ing trusts,  undoubtedly  had  Juris^^ 
Digitized  by ' 


;xsro§f^ 


M.J.) 


LIPP  T.  FIBIiDBB. 


189 


th«  aceoanta  of  ffoardltna,  fli«  oommon-law 
courts  only  had  a  limited  Jnrlgdictlon  reapect- 
ing  gnardiana  In  socage.  The  effect,  there- 
fore^ of  the  act  of  oar  Legislature  passed  in 
1794  Testing  Jorladlction  In  the  common-law 
conrta  of  actions  of  accomit  against  goard- 
lans  generally,  was  not  to  direst  the  court 
of  equity  of  Its  Jurisdiction  with  respect 
thereto,  and  any  UmltatioDs  placed  upon  such 
oonuoon-law  action  do  not,  directly  or  by 
analogy,  bind  the  court  of  equity.  Deter- 
mining, then,  that  the  relationship  between  a 
gnardian  and  ward  is  a  direct,  subsisting, 
continuing  trust,  the  conclusion  Is  reached 
that,  as  between  this  ward  and  her  mothtf 
down  to  the  time  of  tbe  death  of  the  ward, 
there  was  no  running  of  the  statute,  and  no 
application  of  principles  of  limitation  analo- 
gous thereto. 

The  next  question  to  be  considered,  there- 
fore. Is  whether  the  statute  began  to  run  at 
Oie  date  of  the  death  of  the  ward.  It  will 
be  observed  that  the  second  period  previously 
spoken  of  by  me  is  now  under  consideration. 
I  am  of  opinion  that  if,  in  this  state,  a  cause 
of  action  arising  upon  the  death  of  a  person, 
and  not  imtll  bis  death,  is  barred  If  the  stat- 
utory period  begins  to  nm  at  tbe  date  of  his 
death,  then  this  action  or  suit  is  barred;  but 
I  do  not  find  that  this  is  the  law.  In  fact, 
ttae  decisions  are  to  the  contrary.  The  au- 
thorities hold  that,  where  tbe  cause  of  action 
did  not  exist  during  the  life  of  the  party 
and  came  Into  existence  subsequent  to  the 
party's  death,  the  statute  does  not  begin  to 
run  until  the  appointment  of  a  representative. 
Del:ay  v.  Darrah  (Sup.  Ct  1884)  14  N.  J. 
Jjaw,  288,  296;  19  Am.  &  Bng.  Bncy.  Of  Law, 

219,  note  8,  p.  22a  The  time  between  the 
death  of  the  party  and  qualification  of  per- 
■onal  representative  is  not  counted.    Id.,  p. 

220,  note  S;  2  Bug.  BuL  Gas.  p.  138,  note; 
Murray  v.  East  India  Co.,  6  B.  ft  Aid.  204 
a821);  Pratt  t.  Swaine,  8  B.  &  C.  285,  6 
li.  J.  E.  B.  6  (1828);  Atkinson  v.  Bradford 
Soc  25  L.  J.  Q.  B.  860  (1890);  Rhodes  ▼. 
Bmethurst,  6  M.  ft  W.  861,  16  Eng.  Rul.  Gas. 
146  (1840);  Pinckne^  v.  Burrage,  31  N.  J. 
Xi.  21.  24. 

My  conclusions,  therefore,  are  that  as  be- 
tween gnardian  and  ward  there  is  a  direct, 
continuing,  snbsisting  trust  until  tbe  guard- 
ian accounts;  that  the  statute  or  implication 
of  limitations  does  not  apply  thereto;  that 
during  the  lifetime  of  this  ward,  after  her 
coming  of  age  and  until  her  death,  the  stat- 
ute had  not  begun  to  nm;  that  at  her  death 
It  may  be  proper  to  hold  that  the  relation  be- 
tween the  living  guardian  and  the  person 
entitied  to  call  her  to  account  was  not  a  di- 
rect, subsisting,  continuing  trust  outside  the 
statute,  but  was  a  trust  by  implication,  and 
therefore  within  the  purview  of  limitations. 
But  ttae  limitation  does  not  begin  to  run 
until  there  Is  a  person  entitled  as  representa- 
tive of  the  deceased  ward  to  call  the  guard- 
ian to  account,  and  such  a  person  in  this 
did  not  come  Into  being  until  the  ap- 


polntmoit  of  the  administrator  of  the  de- 
ceased ward's  estate  in  March  of  1906.  As 
this  suit  was  brought  almost  immediately 
thereafter,  it  is,  of  course^  not  barred  by  the 
running  of  the  statutory  time  against  the 
administrator. 

The  motion  to  strike  oat  the  bill  therefore 
fails. 


f»  N.  J.  B.  4S») 

LIPP  ▼.  FIELDER  et  aL 

(Oonrt  of  Errors  and  Appeals  of  New  Jersey. 
Pfeb.  2,  iSot!) 

1.  witifessss— coicpetknct— pxbboh  sukd  ir 
Repbesentativx  Capacitt. 

Where  a  plaintiff  sued  in  his  lifetime  to 
compel  specific  performance  of  an  alleced  verbal 
promise  by  his  wife,  that  on  the  death  of  either, 
certain  land  which  complainant  had  purchased 
in  her  name  should  become  the  land  of  the  sur- 
vivor, tbe  wife's. executor  being  a  necessary  par- 
ty In  his  representative  capacity,  both  because 
he  had  a  power  of  sale  under  the  wife's  will, 
and  because  he  might  need  the  proceeds  of  a 
sale  of  the  property  to  pay  debts,  the  husband 
was  not  a  competent  witness,  under  Pub.  Laws 
1900,  p.  362,  excluding  a  party  as  a  witness, 
where  the  opposite  party  is  sued  In  a  represen- 
tative capacity. 

(Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
vol.  50,  Witnesses,  ||  651,  652.] 

2.  TBTTSTB— EVIDBNOK  TO    ESTABLISH. 

Complainant  purchased  certain  land  with 
bis  own  money,  but  caused  it  to  be  conveyed  to 
his  wife  to  prevent  his  children  by  a  former 
marriage  from  obtaining  the  same  at  his  death. 
On  the  death  of  tbe  wife  he  sued  to  establish 
a  trust  in  ths  same,  that  If  one  died  tbe  oth- 
er would  get  the  property.  Held,  that  the  evi- 
dence was  insufficient  to  rebut  the  presumption 
that  the  wife  took  the  property  by  irrevocable 
gift. 

8.  Wnxs— GoRTaAor  to  Wiu<— Bvidbrox. 

Evidence    held    insufficient    to   establish  a 
contract  by  which  a  wife  agreed  to  make  an  ir- 
revocable will  in  her  husband's  &vor. 
Vroom.  J.,  disssnting. 

Appeal  from  Court  of  Chancery. 

Suit  by  William  C.  LIpp  against  Benjamin 
H.  Fielder,  Jr.,  as  executor  and  others,  for 
specific  performance  of  a  verbal  promise  to 
convey  land.  From  a  decree  denying  such  re- 
lief complainant  appeals.  Affirmed  on  opin- 
ion of  the  chancellor. 

The  opinion  of  STEYENS.  V.  CL,  ia  a«  fol- 
lows: 

•rrfals  la  a  salt  which  was  begun  by  Wil- 
liam G.  Lipp  in  his  lifetime  for  the  purpose 
of  compelling  the  specific  performance  of  an 
alleged  verbal  promise  made  to  him  by  his 
deceased  wife  that  at  the  death  of  either 
of  them  certain  land,  which  he  had  purchased 
In  her  name,  should  become  the  land  of  the 
survivor.  He  has  since  died,  but  not  before 
be  gave  bis  testimony  in  reference  to  the  al- 
leged agreement  The  defoidants  to  tbe  bill 
are  Benjamin  H.  Fielder,  Jr.,  executor  of 
the  wife,  and  the  Lakewood  Library  Associa- 
tion, her  devisee.  I  think  that  without  the 
testimony  of  the  deceased  complainant,  the 
allegations  of  the  bill,  either  la  its  original 
or  amended  form,  are  not  satisfactorily  prov- 
ed. Tbe  first  question  la  therefore  whetiier 
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the  complainant  la  a  competent  witness  un- 
der that  provision  ot  the  evidence  act,  which 
excludes  a  party  from  being  sworn  as  a  wit- 
ness, where  the  opposite  party  Is  sued  in  a 
representative  capacity.  The  complainant 
testified  shortly  before  the  new  evidence  act 
took  effect  (Laws  1900,  P,  L.  p.  362),  bnt  that 
does  not  make  any  difference  In  this  case. 
Under  Kemptoa  v.  Bartine,  58  N.  J.  Eq.  149, 
44  Ati.  461,  Id.,  60  N.  J.  Eq.  411,  45  AtL 
966,  and  Wyckoff  v.  Norton,  60  N.  J.  Eq. 
478,  46  Atl.  614 ,  the  executor  Is  a  necessary 
party.  In  any  view,  be  Is  a  proper  party. 
He  has  in  fact  been  made  a  party  in  his  rep- 
resentative capacity,  both  because  he  has  a 
power  of  sale  under  the  will,  and  because,  as  la 
■aid  by  Grey,  Y.  C,  in  the  case  first  above  cited, 
be  may,  as  executor,  need  the  proceeds  of  sale 
to  pay  the  testatrix's  debts.  Inasmuch  as  the 
executor  and  devisee  are  really  as  well  as 
formally  on  the  same  side,  are  equally  inter- 
ested in  resisting  the  complainant's  claim, 
and  will  both  be  injuriously  affected  by  the 
establishment  of  that  claim,  it  seems  to  me 
that  Hodge  v.  Corlell,  44  N.  3.  Law,  456,  ap- 
plies. The  record  Is  conclusive,  and  prevents 
the  complainant  from  testifying  against  either 
defendant,  because  that  record  shows  that  on 
the  defendant  side  there  is  a  party  being 
sued  in  a  representative  capacity.  This  ren- 
ders it  unnecessary  for  me  to  consider  wheth- 
er a  devisee  is  a  party  sued  in  a  representa- 
tive capacity,  where  the  suit  is  based  upon 
the  contract  of  the  ancestor,  which,  it  Is  al- 
leged, binds  the  devisee  or  affects  the  lands 
devised  to  him — a  point  upon  which  there  la 
a  conflict  of  authority.  Without  this  testi- 
mony, I  think  that  the  Duvale  Case,  54  N.  J. 
Eq.  581,  85  Atl.  750,  and  56  N.  J.  Eq.  S76, 
89  AU.  687,  40  Atl.  440,  is  not  applicable. 

"The  complainant,  Lipp,  was  a  farmer.  On 
April  14,  1869,  the  Bricksburg  Land  Com- 
pany, for  the  consideration  of  $1,080,  agreed 
to  convey  to  him  a  tract  of  land  near  Lake- 
wood,  containing  36  acres.  In  February, 
1871,  the  company,  instead  of  conveying  it 
to  him,  conveyed  it  to  his  wife,  Joanna.  They 
bad  been  married  In  May,  1866,  and,  on  Au- 
gust 23,  1868,  Joanna  had  executed  a  will 
by  which  she  gave  ail  the  property  then  poa- 
sessed  by  her,  or  of  which  she  might  there- 
after become  possessed,  to  her  husband.  The 
evidence  Indicates  that  her  husband  had  made 
a  similar  disposition  in  her  favor  at  the  same 
time.  In  point  of  fact  neither  of  them  at 
that  time  possessed  property  of  any  consid- 
erable value,  except  a  mortgage  which  the 
wife  held,  and  from  which  she  appears  to 
have  realized  |500.  The  complainant's  In- 
sistment  is  that  at  the  time  of  the  convey- 
ance of  the  tract  in  controversy  to  his  wife. 
It  was  verbally  agreed  between  them  that 
the  property  should  be  his  If  he  survived  her. 
Outside  of  his  own  evidence,  which  must  be 
disregarded,  the  witness  chiefly  relied  upon 
is  Abraham  Dally,  a  Brooklyn  lawyer.  He 
says  that,  |n  a  conversation  bad  between 


himself  and  Mr.  and  Mrs.  Lipp  at  tlie  dinner 
table,  16  or  17  yeara  before,  he  testified: 
'It  was  stated  that  Mr.  Lipp  bad  purchased 
that  property,  taking  the  title  In  the  name  of 
his  wife,  so  that  if  anything  should  happen  to 
him,  certain  relatives  whom  he  had  in  Cali- 
fornia would  not  come  on  and  disturb  her; 
that  an  agreement  had  been  made  between 
them  that  she,  on  ber  decease,  was  to  leave 
a  will  giving  the  property  to  him,  so  that  he 
would  have  a  home  If  he  outlived  her.'  He 
says,  further,  that  the  question  came  up 
whether  under  Mrs.  Llpp's  will,  as  then  made, 
the  property  subsequently  acquired  would 
pass,  and  lie  said  'that  there  would  be  no 
necessity  for  drawing  an  additional  will  as 
long  as  that  will  was  made  to  cover  any  sub- 
sequent purchased  property.'  He  says  dis- 
tinctly, on  cross-examination,  that  the  agree- 
ment referred  to  preceded,  as  he  understood, 
the  making  of  the  wills.  These  wills,  as  I 
have  said,  were  made  nearly  three  years  be- 
fore the  deed  was  actually  delivered.  The 
statement  was  the  complainant's  statement 
to  him,  and  not  his  wife's,  although  made  in 
her  presence.  It  was  not  made  in  a  pro- 
fessional interview,  bnt  casually,  at  the  din- 
ner table,  16  or  17  years  before  the  witness 
testified.  Assuming,  however.  It  to  be  a  per- 
fectly correct  version  of  what  was  said,  and 
assuming  moreover  that,  because  not  contra- 
dicted by  the  wife,  at  the  time,  she  must  be 
deemed  to  have  admitted  its  truth,  It  neither 
shows  a  binding  promise  to  dispose  of  the 
land  by  will,  nor  does  it  show  a  resulting  trust 
"It  la  said  in  Duvale  y.  Duvale,  supra, 
that,  when  lands  are  purchased  by  one  per- 
son who  pays  the  purchase  price,  and  the; 
are  .conveyed  to  another  person  who  is  a 
stranger,  a  trust  in  the  land  is  implied,  and 
results  in  favor  of  him  who  has  paid  the  con- 
sideration. But  that  where  a  husband  pur- 
chases and  pays  for  lands,  and  takes  the 
title  in  the  name  of  his  wife,  a  presumption 
arises  that  the  husband  bas  caused  the  con- 
veyance to  be  made  by  way  of  settlement 
upon  ber,  and  that  this  presumption  will 
only  be  overcome  by  clear  proof  to  the  con- 
trary. As  I  have  said,  Mr.  Daily  testifies 
that  he  understood  that  the  agreement  pre- 
ceded the  making  of  the  wills.  Now,  as  Vice 
Chancellor  Reed  said,  in  Duvale  v.  Duvale, 
64  N.  J.  Eq.  688,  35  AU.  760,  a  verbal  agree- 
ment to  exchange  wills  would  not,  so  far 
as  land  was  concerned,  be  binding,  because 
of  the  provisions  of  the  statute  of  frauds. 
The  making  of  the  wills  themselves  would 
not  be  part  performance.  Either  party  could 
revoke  at  pleasure,  unless  restrained  1^ 
binding  contract,  and  such  contract,  v  If  it 
had  reference  to  land,  must  have  l>een  in 
writing.  Up  to  the  time  of  the  conveyiance, 
therefore,  neither  jMirty  was  bound.  Then 
came  the  conveyance.  Now  this  conveyance 
standing  by  itself,  even  assuming,  as  the  evi- 
dence indicates,  that  it  was  paid  for  bV  tbe 
husband's  money,  would,  under  tbe  operation 
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•f  the  rale  above  Btated,  import  *  gift  to  or 
settlement  upon  the  wife.  This  being  Ita  Im- 
Iiort,  how,  In  the  absence  of  any  agreement 
then  made,  could  it  be  regarded  as  proof 
that  the  wife  thereupon  became  bound  by 
ccmtract  to  devise  the  land  to  her  husband — 
that  her  will,  np  to  that  time  revocable,  now, 
becanse  her  husband  made  her  a  gift,  be- 
came Irrevocable.  Such  an  inslstment  seems 
to  me  to  be  little  short  of  absurd.  But  how 
does  the  matter  stand  upon  the  notion  of  a 
resnlting  trust?  The  presumption  Is  in  the 
case  of  a  wife  against  a  resulting  trust  It 
mtist  be  shown  clearly  and  satisfactorily 
that  a  resulting  trust  was  intended.  Here 
we  have  no  proof  of  any  agreement  relating 
to  the  matter,  or  even  of  any  admission  of 
facts  from  which  such  agreement  could  be 
inferred.  A  verbal  agreement  relating  to  a 
will  that  she  had  made  three  years  before, 
Iiavlng  no  reference  to  that  particular  land, 
is  GNtalnly  not  proof  of  such  agreement. 
The  transactions  have  no  inherent  relation 
to  each  other;  they  are  severed  in  point  of 
time,  and  they  are  not  connected  by  evidence. 
There  is  no  express  proof  that  it  was  agreed 
that  Mrs.  lilpp  was  to  bold  the  land  as  trus- 
tee, and  It  cannot  be  reaswaably  inferred  that 
she  then  irrevocably  bound  herself  to  do  so, 
becanse  three  years  ^fore  she  had  made  a 
revocable  will.  Mrp^  LIpp's  title  was  evi- 
draiced  by  a  regular  deed,  made  at  her  hus- 
band's instance,  and  duly  recorded.  It  de- 
clared in  termsyttiat  she  was  to  hold  for  her 
own  usa  PuMlc  poUcy  requires  that  such 
a  oonveyanc^sbould  have  Its  proper  effect, 
unless  ther^is  convincing  proof  to  the  con- 
trary. 

"The   ofther   evidence   produced   by   com- 
plainant Amounts  to  little  more  than  the  ad- 
mlsslonyby  the  wife  of  that  which  was  the 
ondouhfted  fact,  viz.,  that  she  tiad  made  a 
will  la  her  husband's  favor,  and  that  under 
this  will  he  would  take  at  her  death.    Sev- 
eral/of complainant's  witnesses  testify  that 
the  i^ason  both  Mr.  and  Mhl  Iilpp  gave  for 
parting  the  title  in  her  name  was  that  his 
children  by  his  first  wife'wouid  be  tliereby 
prjbvented  from  getting  the  property.    That 
he  did  not  wish  to  provide  for  them,  appears 
fi^m  the  fact  that  in  January,  1899,  be,  by 
bis  last  will,  left  all  bis  property  to  bis  niece, 
je  present  complainant.    The  result  of  the 
rldence,  outside  of  the  husband's,  seems  to 
^e  this:    That  he  wanted  to  secure  his  wife 
the  possession  of  the  property  In  bis  llfe- 
Ime  by  a  decisive  act  which  his  children  by 
lis  first  wife  could  not  nullify,  and  that,  hav- 
ing at  that  time  entire  confidence  in  her, 
le  was  willing  to  trust  her  sense  of  right  to 
keave  him  the  property  by  will  if  she  died 
fflrst    It  was  not  until  20  years  afterwards 
^tbat  they  quarreled. 

"Mrs.  Dally  testifies  that  Mrs.  Llpp  told 

^er  that  Mr.  Llpp  had  bought  the  property 

irith  his  money,  and  put  it  in  her  name  so 

liat  she  would  be  protected;  but  tliat  she 

ad  made  a  will  and  left  it  all  to  him.    Mr. 


Marston  says  he  lieard  them  say  tliat  if  one 
died  the  other  would  get  the  property.  Clara 
Llpp,  the  present  complainant,  Mr.  LIpp's 
devisee,  goes  further.  She  says  that  on  one 
occasion  Mrs.  Llpp  said  that  her  husband 
had  put  the  deed  In  her  name,  so  that  if 
anything  should  Iiappen  his  children  would 
not  cause  trouble ;  'that  th^  had  an  agree- 
ment that  whoever  should  die  first,  the  other 
should  take  the  property.'  In  her  conversa- 
tion with  this  witness  it  would  appear  that 
Mrs.  Llpp  admitted  an  agreement;  but  what 
agreement?  If  the  reference  is  to  the  agree- 
ment to  make  mutual  wills,  it  Is  disposed  of 
by  wbat  has  already  been  said.  If  to  some 
other  agreement,  when  and  where  and  under 
what  circumstances  was  it  made?  Was  it 
supported  by  a  consideration?  Was  It  in 
writing,  or  was  it  merely  verbal?  Without 
information  on  these  Important  jpoints,  it  is 
impossible  to  say  whether  or  not  an  obliga- 
tion arose,  or  a  trust  resulted.  This  witness, 
whose  Interest  In  the  result  is  apparent, 
does  not  give  us  any  information  about  them. 
A  statement  so  indefinite  can  hardly  avail 
to  overcome  the  evidence  of  the  deed,  and 
be  deemed  satisfactory  proof  of  the  allega- 
tions of  the  bill." 

R.  TenBroeck  Stout,  for  appellant  Aaron 
B.  Johnston,  for  respondents. 

PER  CURIAM.  The  decree  in  this  case 
is  afllrmed  for  the  reasons  stated  in  the  opin- 
ion filed  In  the  Court  of  Chancery  bj  Tlce 
Chancellor  STEVENS. 

YBOOM,  J.,  dissents. 


(n  N.  J.  B.  770) 
SEVEN  MILE  BEACH  CO.  v.  DOLLEX 
et  al. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

March  7,   1907.) 

1.  Spbcifio  Pebformance— Contbact  to  Cok- 
VEY  Real  Estate— Rigiit  of  PnaoHASEB— 
Perfobmance  bt  Pcbchaseb. 

Where  a  contract  called  for  the  conveyance 
of  certain  land  to  a  corporation  on  its  establish- 
ment of  a  school  at  a  certain  place,  and  the  cor- 
poration became  defunct,  and  was  declared  to 
have  no  existence  in  law,  and  It  abandoned  any 
intention  of  carrying  on  a  school,  it  could  not 
liave  specific  performance  on  an  offer  by  the 
incorporators  to  form  another  corporation,  and 
perform  the  requirements  of  the  contract. 

2.  Same  — Relief  to  Deiterdant  — Patmbni    • 
or  Taxes.  . 

Where  specific  performance  is  decreed  in 
favor  of  a  purchaser  of  land,  he  is  bound  to 
pay  the  taxes  on  the  property  from  the  time 
that  he  was  entitled  to  a  conveyance. 

Api)eai  from  Court  of  Chancery. 

Suit  by  the  Seven  Mile  Beach  Company 
against  Charles  S.  DoIIey  and  others.  Appeal 
by  defendants  trom  a  portion  of  the  decree. 
Affirmed  on  the  opinion  of  Vice  Chancellor 
Bergen  in  the  court  l>elow. 

See  66  AU.  991. 

Following  is  the  oipinlon  of  Bergen,  V.  OL. 
of  the  court  below;        d  git  zed  by  V^OOQIC 
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"This  contract  Is  Tcry  badly  drawn,  and  It 
requires  the  reading  of  the  whole  contract  to 
«nable  yon  to  apprehend  what  the  parties  in- 
tended by  It  As  I  Interpret  the  contract, 
there  appears  to  be  two  branches  to  It.  Along 
the  lines  of  one  a  conveyance  was  to  be  made 
to  certain  Individuals  provided  they  would 
buy  and  conduct  a  summer  school  at  this 
place  called  Avalon.  Connected  with  that, 
however,  was  apparently  a  vague  theory  that 
It  was  to  be  stationary,  and  an  association 
was  to  be  organized,  and  to  that  association 
another  tract  of  land  was  to  be  conveyed,  pro- 
vided they  erected  buildings  and  continued  to 
use  it  for  the  purposes  of  a  summer  schooL 
'The  said  ground  to  only  be  used  for  the 
pnrposes  of  a  summer  school  of  said  associ- 
ation.' I  do  not  interpret  this  contract  as 
meaning  that  It  Is  an  absolute  requirement 
that  the  individual  defendants  shall  erect  any 
buildings.  Now,  the  stipulation  is  they  are 
to  erect  and  pay  for  within  three  years,  from 
the  date  of  this  agreement,  such  buildings, 
etc.,  as  the  association  may  require  for  its 
purposes,  and  the  further  stipulation  in  this 
contract  is  that  there  shall  be  an  association 
Incorporated ;  but  It  limits  the  effect  of  this 
stipulation  by  the  words,  'but  no  definite 
amount  of  building  is  specified.'  Practically 
that  destroys  the  agreement  to  build,  because, 
if  there  is  no  definite  amount  of  building  spec- 
ified, the  parties  of  the  second  part  may 
build  a  building  that  would  cost  only  a  nomi- 
nal amount,  and  they  would  say  and  insist 
then  that  they  had  complied  with  this  clause 
of  this  contract.  However,  at  the  close  of 
this  agreement  we  find  the  words,  summing  it 
all  up,  that  it  Is  the  Intention  of  this  agree- 
ment that  the  said  parties  of  the  second  part 
shall  conduct  a  summer  school,  bona  fide,  in 
accordance  with  the  prospectus,  a  map  of 
which  Is  hereto  attached,  marlced  Exhlbt  B, 
for  a  period  of  three  years,  and  should  In  re- 
turn receive  from  the  Seven  Mile  Beach  Com- 
pany the  land  hereinbefore  mentioned  in  the 
manner  herein  described.' 

"My  conclusion,  therefore,  is  that  so  far  as 
the  individual  defendants  here  are  concerned, 
they  are  entitled  to  have  the  land  conveyed 
to  them ;  on  the  other  hand,  the  association 
Is  not  entitled  to  specific  performance,  because 
they  have  practically  abandoned  the  enter- 
prise. If  the  association  had  maintained  Its 
incorporation  up  to  this  date,  and  by  that 
act  had  indicated  that  they  had  any  intention 
of  carrying  out  the  contract  which  was  to  take 
this  land  and  put  on  it  buildings,  lecture  halls, 
etc.,  and  continue  the  work  of  a  summer 
school,  the  situation  would  be  different  But 
as  I  look  at  It  now,  there  Is  no  one  to  convey 
the  property  to,  the  corporation  is  absolutely 
defunct  U  has  been  declared  to  have  no  ex- 
istence in  law,  there  is  no  one  to  whom  the 
property  can  be  ccmveyed,  and,  coupled  with 
the  fact  as  it  appears  here,  that  they  have 
substantially  abandoned  any  intention  of  car- 
rying out  the  stipulation  to  conduct  this  sum- 
mer school,  or  to  use  this  land  only  for  the 


purposes  of  a  summer  school,  I  do  not  con- 
sider that  they  are  in  a  position  to  ask  spe- 
cific performance.  I  cannot  accept  the  argu- 
ment that  because  they  have  done  all  this, 
they  can  now  come  in  and  say:  'Well,  we 
are  sorry  we  neglected  to  take  advantage  of 
our  opportunities.  We  will  organize  another 
corporation,  and  thereby  get  into  position  so 
that  we  can  go  on  and  have  this  property  con- 
veyed to  us.'  That  cannot  be  done.  I  will 
advise  a  decree. of  specific  performance  as  to 
the  one  block  of  lots,  but  as  to  the  other, 
there  shall  be  no  specific  performance.  I  will 
not  allow  costs  to  either  party.  Of  course, 
you  will  understand  that  where  there  is  a 
contract  like  this,  decreed  to  be  specifically 
performed,  the  parties  stand  in  this  relation 
— ^that  the  vendor  holds  the  title  In  trust  for 
the  vendee,  and  be  Is  only  entitled,  or  only 
has  a  vendor's  Hen  for  the  purchase  price. 
Substantially  the  land  belongs  to  the  party 
to  wlwm  it  should  have  been  conveyed.  I 
am  very  strongly  of  the  (pinion  that  you  took 
the  property  Just  as  It  was  in  1896,  upon  the 
theory  that  the  court  has  determined  that 
the  Seven  Mile  Beach  Company  held  the  title 
In  trust  for  you,  and  all  that  they  were  en- 
titled to  was  the  vendor's  Hen  for  the  pur- 
chase price,  whatever  that  may  have  been. 
Now,  of  course,  they  have  not  any  lien,  be- 
cause the  purchase  price  has  been  satisfied. 
If  it  was  money,  then  tt>ey  would  have  a 
lien  for  their  mon^y,  and  you  would  have  had 
to  pay  the  taxes  if  the  property  had  been  con- 
veyed. I  think  the  defendants  are  bound  to 
pay  the  taxes  on  the  property  from  the  time 
they  were  entitled  t6  a  conveyance,  on  the 
theory  that  it  is  held  in  trust  for  them,  as  a 
trustee  keeps  down  Interest  and  taxes  and 
like  charges.  A  trustee  does  it  for  his  own 
sake.  If  he  collects  any  rents  he  Is  entitled 
to,  he  can  apply  the  rent  to  the  payment  of 
such  indebtedness,  and  he  is  entitled  to  his 
money,  with  interest  on  It" 

Norman  Grey,  for  appellants.    Lewis  Stair 
and  Clarence  lu  Cole,  for  respondent 
♦ 

PER  CT7RIAM.  So  much  of  the  decree  in 
this  cause  as  is  brought  up  for  review  by  tke 
appeal  taken  by  the  defendants  below  Is  af- 
firmed for  the  reasons  stated  In  tbe  opinion  fil- 
ed by  Bergen,  Vice  Chancellor,  In  the  court  be- 
low. 


(n  N.  J.  Bq.  m> 

VOORREGS  ▼.  NIXON  et  aL 

(Oonrt  of  Chancery  of  New  Jersey.    March  15. 
1907.) 

1.    COBFORATIONS— OlTICKBS— DBAUROS     WITS 

Corporation. 

In  a  snit  by  the  receiver  of  a  corporation 
to  set  aside  a  mortgage  given  by  the  corpora- 
tion in  part  parent  for  land  sold  to  it  by  the 
wife  of  the  president  it  appeared  that  the  wife,' 
purchased  the  land  for  $450  and  sold  It  to  the 
corporation  for  $3,000 ;  that  the  president  was 
tbe -moving  spirit  in  the  organization  of  tbe  cort 
poratioD.  and  that  but  three  of  the  five  directorf 
were  present  at  a  meeting  at  which  tbe  resolu 
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tion  tor  the  pnrchaae  wu  paned,  and  that  at 
such  meeting  the  wife  was  elected  secretary; 
that  no  notice  of  the  first  meetinf  of  the  di- 
rectors was  given  and  no  waiver  of  notice  ex- 
ecQted.  It  was  shown  tliat,  wlien  an  applica- 
tion was  made  for  the  appointment  of  a  receiver 
of  the  corporation,  the  wife  pledged  the  mort- 
gage to  nifae  money  to  contest  the  receivership, 
and  that  thereafter  she  sold  it  and  applied  part 
of  the  proceeds  to  the  husband's  uses.  Beld, 
that  the  facta  warranted  an  abatement  of  the 
mortgage,  except  as  to  the  amonnt  which  the 
wife  had  paid  for  the  land. 

ri^  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  12.  Oorporations,  {{  1401-1415.] 

£  Sauk— Actions— Laches. 

In  a  suit  by  the  receiver  of  a  corporation  to 
set  aside  a  mortgage  given  by  it  to  the  wife  of 
an  officer.  It  appearing  that  practically  all  of 
the  stockholders  nad  been  ignorant  of  the  facta 
on  whfch  the  right  to  relief  was  based,  and 
that  they  had  been  deceived  by  the  officer  in 
question,  no  laches  could  be  imputed. 

&  MOBTOAOKB— ASSIOmfXKT— BlOHTB    OF    AB- 
BiaRKES. 

The  assignee  of  a  mortgage  securing  a  bond 
takes  it  subject  to  all  defenses  to  the  bond, 
whether  with  or  without  notice,  as  the  mortgage 
is  a  mere  incident  of  the  debt. 

4.   COBPOBATIONB  —    MOBIOAOKB   —   FOBKOU>- 
BITBC— DEFXNSBB. 

Where  a  corporation  executed  a  mortgage 
to  the  wife  of  the  president  in  part  payment  for 
land  sold  to  the  corporation  by  her,  and  there- 
after the  corporation  was  restrained  from  trans- 
ferring any  of  its  property  rights,  which  was 
known  to  one  wlio  purchased  the  mortgage,  and 
without  any  action  of  the  Ixmrd  of  directors  au- 
thorizing it,  tike  president  and  his  wife,  as  secre- 
tBi7  of  the  corporation,  executed  In  the  name 
of  the  corporation,  at  the  instance  of  the  pur- 
chaser, a  declaration  against  offsets,  such  in- 
strument was  no  bar  to  the  assertion  by  the 
corporation's  receiver  of  defenses  against  the 
mortgage,  on  the  ground  that  the  execution 
thereof  arose  from  a  violation  of  a  fiduciary  re- 
lation. 

Action  by  Harrison  H.  Voorheee,  as  re- 
ceiTer  of  the  Ocean  Crest  Hotel  Company 
against  Horace  F.  Nixon  and  others,  attack- 
ing the  validity'  of  a  mortgage  given  by  the 
corporation.  Decree  advised  for  complain- 
ant. 

The  bill  to  filed  by  the  receiver  of  the 
Ocean  Crest  Hotel  Company,  an  Insolvent 
corporation,  to  test  the  validity  of  a  mort- 
gage which  was  given  by  that  corporation 
tat  part  payment  for  land  sold  to  the  corpo- 
ration by  defendant  Mrs.  lillle  M.  Malott. 
Horace  F.  Nixon  la  made  a  defendant  as 
the  present  holder  of  the  mortgage.  The 
land  In  auestion  was  conveyed  to  the  corpo- 
ration by  Mrs.  Malott,  pursuant  to  an  agree- 
ment for  that  purpose  made  at  tb&  organiza- 
tion meeting  of  the  corporation  for  the  price 
of  $3,000,  of  which  $1,000  was  paid  In  stock 
of  the  corporation  at  par,  and  $2,000  by  the 
execution  of  the  mortgage  now  In  question 
on  tlie  land  conveyed.  Mrs.  Malott  was 
secretary  of  the  corporation,  and  H.  J.  Mal- 
ott, her  husband,  was  president  and  a  di- 
rector. The  theory  of  complainant's  suit  Is 
that  the  fiduciary  relations  which  existed 
between  the  Malotts  and  the  corporation 
rendered  the  contract  violative  of  the  es- 
tablisbed  principles  controlling  trusteeships, 
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and  that  the  contract  ■bovld  be  set  aside  to 
the  extent  of  charging  against  the  mortgage 
the  difference  between  the  amount  which 
Mrs.  Malott  paid  for  the  property  and  the 
amount  for  which  she  sold  the  property  to 
the  corxMratlon. 

Lewis  Starr,  for  recelTer.  James  B.  Nix- 
on, for  defendants. 

LEAMINO,  v.  a  (after  stating  the  facts). 
It  must  be  regarded  as  the  settled  policy  of 
the  law  of  this  state  that  express  contracts 
between  a  corporation  and  one  of  its  direct- 
ors are  voidable  at  the  Instance  of  the  cort 
poration.  When  the  transaction  Is  one  la 
which  there  arises  by  operation  of  law  ob- 
ligations coextensive  with  the  contract;  «• 
would  be  the  case  in  the  loan  of  money  by 
a  director  to  Ids  corporation.  It  is  manifest 
that  no  reasonable  objection  can  be  found  to 
the  transaction;  but,  where  the  right  must 
find  its  support  tn  the  convention,  it  will 
not  be  sustained  as  a  right  The  underly- 
ing reason  for  the  rule  is  that  it  Is  the  duty 
of  a  director  to  represent  the  interests  of 
his  corporation,  and  that  duty  cannot  b* 
Impartially  performed  when  he  contracts 
with  it  in  his  own  behalf.  I  understand 
this  to  be  the  rule  as  defined  by  the  Court 
of  Errors  and  Appeals  in  Stewart  t.  Lehigh 
Valley  E.  R.  Co.,  38  N.  J.  Law,  505,  522. 
There  are  cases  which  hold  that,  where  tha 
transaction  Is  fair  and  open,  the  contract 
may  be  supported ;  but  such  cases,  when  ap> 
piled  to  contracts  between  a  director  and 
bis  corporation,  are  clearly  in  conflict  with 
the  principles  of  the  case  above  cited. 
When  the  contract  has  been  executed  and 
the  parties  cannot  be  restored  to  their  origi- 
nal position,  I  take  it  to  be  the  duty  of  a 
court  of  equity  to  decree  such  relief  as  will 
place  the  parties  as  nearly  as  possible  In 
the  position  where  they  stood  at  the  time 
the  voidable  contract  was  made. 

The  contract  of  sale  In  this  case,  however, 
was  made  between  the  corporation  and  Mrs. 
Malott,  who  was  not  a  director,  but  was  the 
wife  of  a  director.  I  entertain  the  view 
that  the  policy  which  forbids  a  contract  be- 
tween a  corporation  and  Its  director  neces- 
sarily Includes  a  director's  wife.  A  trustee, 
or  an  agent  to  sell  lands,  could  not  proper- 
ly be  permitted  to  make  sale  of  the  trust 
property  to  his  wife.  Irrespective  of  the 
husband's  interest  In  his  wife's  property, 
present  or  prospective,  his  interests  in  her 
welfare  would,  in  such  cases,  necessarily 
interfere  with  an  Impartial  exercise  of  his 
duties  to  his  trust  A  contract  made  by  a 
trustee  to  purchase  lands  owned  by  his  wife 
'would.  In  like  manner,  operate  as  a  strain 
upon  bis  duties  to  his  trusteeship.  See  Reed 
V.  Aubrey,  17  S.  B.  1022,  91  Oa.  435,  44  Am. 
St.  Rep.  49,  and  cases  there  collected.  If; 
therefore,  a  contract  between  a  corporatloa 
and  Its  director  is  to  be  deemed  voidable,  a 
like  contract  between  a  corporation  and  the 
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wife  of  a  director  should  stand  upon  the 
same  plane.  I  entertain  the  view  that  the 
contract  of  sale  from  Mrs.  Malott  to  the  cor- 
poration was,  on  these  grounds,  TOldable  at 
the  option  of  the  corporation. 

I  reach  this  conclusion  with  perhaps  great- 
er freedom  that  I  should  otherwise  exercise, 
by  reason  of  the  fact  that  other  considera- 
tions in  this  case  lead  me  to  the  same  result 
October  7,  1905,  Mrs.  Malott  contracted  with 
a  land  company  for  the  purchase  of  the  two 
lots  which  were  afterwards  sold  by  her  to 
complainant  corporation.  By  her  contract  ot 
purchase  she  took  the  lots  at  a  valuation  of 
$460  per  lot,  but  a  clause  in  the  agreement 
made  the  entire  purchase  price  ?450  In  case 
she  built  on  the  property  purchased,  pursu- 
ant to  the  agreement  by  September  1,  1906. 
The  $450  payment  was  completed  by  her 
October  25,  1905.  Complainant  corporation 
was  formed  In  December,  1905,  for  the  pur- 
pose of  acquiring  these  lots  and  erecting 
thereon  a  hotel.  In  the  formation  of  the 
coriMration  Mr.  Malott  was  the  moving  spir- 
it He  associated  with  him  four  Incorpora- 
tors, and  filed  the  certificate  of  Incorpora- 
tion with  the  Secretary  of  State  December 
13,  1905.  Of  the  $1,000  capital  stock  with 
which  the  company  was  to  commence  busi- 
ness Mr.  Malott  subscribed  for  $500.  He 
prepared  minutes  for  the  incorporators'  or- 
ganization meeting  and  for  the  first  direct- 
ors' meeting,  In  advance  of  the  meetings, 
and  submitted  them  to  his  co-lncorporators 
In  Philadelphia.  The  following  day,  De- 
cember 21,  1905,  three  of  the  five  Incorpo- 
rators met  in  New  Jersey  and  adopted  these 
minutes  as  already  prepared.  These  min- 
utes of  the  organization  meeting  Included 
the  adoption  of  a  set  of  by-laws,  the  election 
of  the  five  incorporators  as  directors,  and 
the  passage  of  a  resolution  for  the  purchase 
of  the  lots  in  question  for  $3,000,  payable 
as  already  stated.  The  minutes  of  the  first 
directors'  meeting,  prepared  In  advance,  were 
also  adopted.  These  minutes  Included  the 
election  of  Mr.  Malott  as  president  of  the 
board  and  Mrs.  Malott  as  secretary,  and 
also  the  approval  of  the  resolution  for  the 
purchase  of  the  lote  from  Mrs.  Malott. 
While  the  minutes  recite  that  the  five  di- 
rectors were  present,  only  three  were  in  fact 
present.  No  notice  of  this  first  meeting  of 
the  board  of  directors  was  given,  and  no 
waiver  of  notice  was  signed.  From  the  tes- 
timony it  is  apparent  that  Mr.  Malott  was 
the  dominating  factor  throughout.  I  am 
entirely  satisfied  that  no  proceedings  touch- 
ing the  purchase  of  these  lots  can  be  proper- 
ly said  to  have  been  a  genuine  exercise  of  a 
discretion  upon  the  part  of  a  t>oard  of  di- 
rectors of  the  corporation.  The  proceedings 
were  conceived  and  carried  into  execution 
by  Mr.  Malott  with  a  free  hand,  and  do  not, 
in  my  opinion,  In  any  proper  sense  represent 
the  deliberative  exercise  of  an  Intelligent  or 
independent  Judgment  of  a  board  of  direct- 
ors.   Whether  the  members  of  the  board. 


other  than  Mr.  Malott,  knew  that  the  lots 
for  which  they  were  paying  $3,000  had  cost 
but  $450  does  not  appear;  but  one  member 
of  the  board  testified  that  the  matter  was 
uot  mentioned.  AH  this  may  be  unimpor- 
tant If  It  be  assumed  as  a  fact  that  Mrs. 
Malott  was  dealing  with  the  corporation  as 
an  Independent  principal  touching  her  own 
property,  and  that,  as  the  wife  of  a  direct- 
or, she  was  privileged  to  do  so;  bat  I  am  not 
prepared  to  find  as  a  fact  that,  as  between 
Mr.  and  Mrs.  Malott  this  vtoperty  was  pur- 
chased by  her  from  the  land  company  in  her 
own  Interest  When  she  made  the  contract 
of  purchase  of  these  lots  and  agreed  to  pay 
$450  for  them  and  to  erect  a  building  upon 
th«u  costing  not  less  than  $2,000,  her  sole 
resources  were  $508.03,  which  she  had  In  a 
'bank.  When  an  application  was  made  for 
the  appointment  of  a  receiver  of  complain- 
ant corporation,  she  pledged  the  mortgage 
now  in  question  to  raise  $300  to  enable  Mr. 
Malott  to  contest  the  receivership.  IJater 
she  sold  the  mortgage  and  applied  part  ot 
the  proceeds  of  sale  to  Mr.  Malott's  uses.  1 
Incline  to  the  view  that,  as  between  them, 
the  contract  of  purchase  of  these  lots  was 
probably  in  his  Interest  as  much  as  in  hers, 
and  that  she  cannot  properly  be  treated  as 
having  been  an  independent  owner  of  the 
lots  at  the  time  of  the  sale  to  complainant 
corporation.  I  find  it  impossible  to  view  the 
transaction  other  than  as  one  essentially  be- 
tween Mr.  Malott  and  his  corporation,  and 
as  one  in  which  no  independent  judgment 
of  a  board  of  directors  had  been  exercised. 

It  is  urged  that  the  corporation  has  not 
promptly  asserted  its  rigbte  to  avoid  the  con- 
tract. The  testimony  discloses  that  much.  If 
not  all,  of  the  capital  which  came  into  the 
corporation  by  the  sale  of  stock  to  new  stock- 
holders after  the  organization  meeting  was 
procured  through  misrepresentations  of  fact 
by  Mr.  and  Mrs.  Malott  touching  this  very 
transaction.  These  new  stockholders  have 
testified  that  both  Mr.  and  Mrs.  Malott  rep- 
resented to  them  that  Mrs.  Malott  had  sold 
five,  instead  of  two,  lote  to  the  corporation, 
and  that  they  remained  under  that  belief  un- 
til the  contrary  was  disclosed  by  a  search  of 
title  made  after  the  Insolvency  of  the  cor- 
poration. The  bill  in  this  case  was  originally 
filed  under  the  claim  that  Mrs.  Malott  had  in 
fact  contracted  to  sell  five,  instead  of  two, 
lote,  and  had  failed  to  convey  the  remaining 
three.  Both  Mr.  and  Mrs.  Malott  deny  hav- 
ing made  these  representetlons;  but  the  evi- 
dence is  strongly  against  them  as  to  that 
fact.  Under  these  circumstances  It  is  mani- 
fest that  no  laches  can  be  Imputed,  for  prac- 
tically all  of  the  stockholders  who  were  en- 
titled to  relief  were  Ignorant  of  the  facte. 

The  contract  of  sale  having  been  subse- 
quently executed  by  a  conveyance  to  the  cor- 
poration and  a  hotel  having  been  built  on  the 
property,  the  parties  cannot  now  be  placed 
In  their  original  positions.  It  becomes  neces- 
sary, therefore,  to  restore  to  Mrs.  Malott 
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-vrbat  she  Is  rightfully 'entitled  to.  She  paid 
for  the  contract  of  purchase  which  she  sold 
to  the  company  $450.  It  is  claimed  that,  when 
she  sold  It  to  the  company,  it  had  greatly 
enhanced  in  value  by  reason  of  certain  de- 
velopments in  the  land  company  enterprise. 
The  claim  that  it  increased  in  value  from 
$450  to  $3,u00  in  less  than  tnree  months  can- 
not be  seriously  entertained.  It  may  have 
Increased  in  value  In  some  degree;  bat  I  can- 
not conclnde  that  its  enhancement  in  value 
during  that  time  was  of  such  substantial 
amount  that  Mrs.  Malott  can  at  ttiis  time,  im- 
der  the  circumstances  of  this  case,  become 
equitably  entitled  to  more  than  the  amount 
which  the  contract  cost  her.  with  interest  on 
ttiat  amount 

It  remains  to  be  considered  whether  de- 
fendant Nixon,  as  present  owner  of  the 
mortgage,  enjoys  rights  superior  to  those 
which  would  be  extended  to  Mrs.  Malott  as 
owner  of  the  mortgage.  The  mortgage  was 
assigned  to  defendant  Nixon  as  security 
for  a  fee  of  $300  for  defending  the  applica- 
tion for  a  receiver  of  complainant  corpora- 
tion. Later,  and  after  Mr.  Nixon  had  been 
informed  that  defenses  existed  to  this  mort- 
gage, he  purchased  it  absolutely  at  a  valua- 
tion of  50  per  cent,  of  Its  face  value,  paying 
for  it  ?700  In  addition  to  the  $300  owing  to 
him  as  a  fee.  Even  as  an  Innocent  purchaser 
of  a  negotiable  instrument,  he  could  not.  un- 
der these  circumstances,  claim  protection  be- 
yond the  $300  originally  loaned.  But  the 
assignee  of  a  mortgage  securing  a  bond  takes 
it  subject  to  all  defenses  to  the  bond,  wheth- 
er with  or  without  notice.  "The  mortgage  is 
a  mere  Incident  of  the  debt  which  it  Is  in- 
tended to  secure,  and  a  defense  to  the  debt 
is  a  defense  to  the  mortgage."  Magie  v. 
Reynolds,  51  N.  J.  Bq,  118,  117,  26  Atl.  150. 
Before  mating  the  loan  of  $300  on  the  mort- 
gage, defendant  Nixon  procured  a  declaration 
against  offsets  executed  in  the  name  of 
complainant  corporation,  and  this  is  urged 
as  an  estoppel  against  complainant  This 
declaration  against  offsets  was  executed  by 
Mr.  Malott  as  president  and  Mrs.  Malott  as 
secretary  of  the  coiporation  without  any  ac- 
tion of  the  board  of  directors  authorizing  it 
and  at  a  time  when  the  corporation  was  tm- 
der  restraint  by  order  of  this  court  from 
transferring  any  of  its  property  rights,  and 
Mr.  Nixon  at  that  time  knew  of  that  re- 
straint It  is  clear  that  this  instrument  can- 
not be  treated  as  a  bar  to  the  assertion  of 
any  defenses  which  complainant  corporation 
at  that  time  had  against  the  mortgage. 

The  receiver  of  the  corporation  urges  that 
the  entire  abatement  from  the  contract  price 
should  be  charged  against  the  mortgage.  I 
cannot  accede  to  that  view.  I  think  the  $450 
and  Interest  which  is  to  be  restored,  should 
be  allowed  to  stand  as  due  on  the  mortgage, 
and  that  the  decree  should  adjudge  that 
amount  as  due  on  the  mortgage,  and  no 
more.    I  will  so  advise. 
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(Conrt  of  Chancery  of  New  Jersey.    March  23, 
1907.) 

1.  EJQuiTT  —  Pleadirq  —  Motion    to   Strike    ■ 

O0T  Bill  of  CoMPLAIRT— StTFFICIENCT. 

Where  the  pertinent  fact  alleged  in  a  bill 
of  complaint  as  ground  for  relief  raises  a  doubt 
as  to  complainant's  right  thereto,  a  general  speci- 
fication of  want  of  equity  in  a  motion  to  strike 
from  the  files  the  bill  of  complaint  is  sufficient. 

2.  Wills— Annttitiics—Natubb  awd  Cbeation. 

Where  an  executor  was  to  invest  a  suffi- 
cient sum  to  produce  $1,200  annually,  which 
was  to  be  paid  to  the  annuitant  durins  her  nat- 
ural life,  in  payments  quarterly  of  three  hun- 
dred dollars  each,"  such  bequest  is  an  annuity. 

8.  EXECUTOna  and  ADl(IRISTBAT(»tB  —  PAY- 
MENT OF  Claims— Pbiobitmb—Patmbnt  Bi- 
roBE  Allowance. 

TiVhere  an  administrator  nendente  lite  pays 
a  legacy  to  a  person  entitled  to  it  which  the 
character  of  his  appointment  does  not  author- 
ize him  to  do,  he  will  nevertheless  be  allowed 
such  payment  in  his  accounting,  if  the  estate 
was  able  and  liable  to  pay  after  all  prior  char- 
ges were  provided  for. 

TEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  22,  Executors  and  Administrators,  i  20G5.] 

Bill  by  Daniel  Steelman,  executor  of  Philip 
M.  Wheaton,  against  Arabella  Wheaton.  De- 
fendant's motion  to  strike  out  bill  of  com- 
plainant allowed. 

Robert  H.  McCarter  and  Herbert  A.  Drake, 
for  complainant  May  Steelman.  Gilbert  Col- 
lins, for  defendant 

BERGEN,  V.'  C.  The  bill  In  this  case 
seeks  an  Injunction  restraining  the  defendant 
from  prosecuting  her  action  at  law  for  the 
recovery  of  the  accrued  portion  of  a  bequest 
which  appears  In  the  last  will  and  testament 
of  her  husband.  In  the  following  words:  "I 
hereby  instruct  authorize  and  empower  my 
executor  hereinafter  named,  as  soon  as  It 
is  convenient  after  my  decease,  to  invest 
a  sufficient  sum  or  sums  of  money  of  my  es- 
tate, with  good  and  sufficient  security,  ap- 
proved by  the  orphans'  court  of  the  county 
in  which  this  will  Is  probated,  which  will 
bear  twelve  hundred  ($1200.00)  dollars  in- 
terest annually;  and  this  sum  of  twelve  hun- 
dred ($1200.00)  dollars  I  give  and  bequeath 
to  my  wife  Arabella  Wheaton,  during  her 
natural  life,  and  if  she  again  does  not  marry; 
which  sum  of  twelve  hundred  ($1200.00)  dol- 
lars, is  to  be  paid  annually  to  my  said  wife, 
by  my  executor,  in  payments  quarterly  of 
three  hundred  ($300.00)  dollars  each,  and 
upon  her  decease  or  upon  her  again  marry- 
ing, or  upon  my  decease,  if  I  should  survive 
my  said  wife,  I  give  and  bequeath  the  sum 
or  sums  of  money  which  my  executor  is  au- 
thorized to  invest  for  the  use  of  my  wife,  to 
my  daughter.  May  Steelman,  if  she  be  liv- 
ing." After  the  death  of  the  testator  this 
defendant  filed  a  caveat  against  the  probate 
of  the  will,  and  in  proceedings  had  thereon 
in  the  orphans'  court  the  will  was  admitted 
to  probate.  From  this  decree  she  appealed 
to  the  Prerogative  Court  and  to  the  Court 
of  Errors  and  Appeals;  the  result  in,«adh,^ 
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of  the  appellate  courts  being  an  affirmance 
of  the  decree  of  the  orphans'  conrt.  During 
the  pendency  of  the  litigation  an  adminis- 
trator pendente  lite  was  appointed  by  the  or- 
phans' court,  and  under  an  order  made  by  that 
court  he  paid  to  the  defendant  her  legacy  or 
annuity  of  $1,200  from  the  date  of  her  bus- 
band's  death.  The  whole  amount  paid  by 
blm  up  to  the  time  the  will  was  established 
amounted  to  $4,000.  Since  then  three  quar- 
terly payments  of  $300  each  have  accrued,  to 
recover  which  the  action  at  law  now  sought 
to  be  enjoined  was  brought 

The  complainant  alleges  that  no  part  of 
the  $1,200  was  payable  to  the  defendant 
until  the  executor  had  Qoalifled  and  invest- 
ed an  amount  sufficient  to  produce  it,  and 
that,  as  the  delay  in  malting  the  invest- 
ment was  caused  by  the  litigation  instituted 
by  the  defendant,  she  is  not  entitled  to  the 
payments  made  by  the  administrator,  and 
that  she  is  not  now  entitled  to  further  pay- 
ments until  he  has  recouped  out  of  the  in- 
come due  and  to  become  due  a  sum  suffi- 
cient to  repay  to  the  estate  the  sum  of  $4,000 
improperly  obtained  by  her,  and  that  in  no 
event  was  she  entitled  to  have  her  income 
mn  from  the  date  of  the  testator's  death. 
The  residuary  legatee  has  notified  them  that 
she  will  contest  any  further  payments  until 
the  moneys,  which  she  claims  were  improp- 
erly advanced  to  the  defendant,  have  been 
recouped  from  such  accruing  income. 

The  defendant  now  moves  to  strike  from 
the  files  the  bill  of  complaint,  alleging  as  a 
reason  therefor  a  want  of  equity.  Whether 
this  motion  should  be  allowed  depends  up- 
on the  interpretation  to  be  given  the  be. 
queathlng  clause.  The  defendant  insists 
that  a  proper  construction  of  the  will,  as 
set  up  in  the  bill,  does  not  warrant  the) 
granting  of  an  Injunctive  order,  and  there- 
fore the  bin  should  be  dismissed;  this  motion 
being,  under  our  practice,  a.  substitute  for 
a  demurrer.  The  complainant  resists  the 
motion  on  several  grounds;  the  first  being 
that  on  a  motion  of  this  character  the  notice 
should  be  as  specific  as  is  required  in  case 
of  a  demurrer,  and  that  a  notice  to  strllce 
out,  for  want  of  equity,  a  bill  filed  by  an 
executor  for  affirmative  relief  dependent  upon 
the  construction  of  the  will  under  which 
he  is  acting,  does  not  satisfy  rule  209,  which 
calls  upon  every  demurrant  to  distinctly 
specify  the  grounds  of  a  demurrer.  The  re- 
tention of  complainant's  bill  depends  upon 
the  character  of  the  bequest  If  there  is  an 
annuity,  the  defendant  has  only  received 
what  she  was  entitled  to,  and  the  complain- 
ant would  then  have  no  standing  in  this 
court.  On  the  other  band,  if  it  is  only  a 
gift  of  the  income  for  life  of  a  principal  sum 
to  be  Invested,  with  remainder  over,  then 
the  complainant  bas  made  a  case  entitling 
him  to  an  answer,  or,  in  default  thereof,  a 
lecree  upon  ex  parte  proofs.  It  there- 
fore follows  that  the  only  question  to  be 
met  on  this  branch  of  the  case  is  whether 


the  clause  In  the  will  upon  wbtch  the  com- 
plainant rests  his  case  entities  him  to  equi- 
table relief.  It  seems  to  me  that  the  ques- 
tion Is  clearly  presented  in  the  bill  of  com- 
plaint; for  an  inspection  of  It  shows  that  tb« 
right  to  relief  rests  upon  the  interpretation 
of  the  material  and  only  real  element  of  dis- 
pute, which  is  the  diect,  when  properly  con- 
strued, of  the  clause  of  the  will  upon  which 
the  complainant  founds  his  prayer  for  in- 
junction. The  defect  is  not  latent  or  obscure, 
but  the  portinent  fact  alleged  in  the  bill  as 
a  ground  for  relief  raises  a  doubt  as  to  com- 
plainant's right  thereto,  and  I  am  of  opinion 
that  the  general  spedfication  of  want  of 
equity  is  sufficient  to  Justify  me  in  hearing 
this  motion.  Essex  Paper  CSompany  v.  Grea- 
cen,  45  N.  I.  Kq.  B04,  19  Ati.  406;  Parker  v. 
Stevens,  «L  N.  J.  Eq.  163,  47  Ati.  &73. 

The  second  ground  urged  by  the  complain- 
ant in  resisting  this  appllcatioa  is  that  the 
legacy  is  not  an  annuity  payable  from  the 
death  of  the  testatw,  but  Is  a  gift  of  the 
Interest  or  income  of  a  sum' to  be  invested, 
making  it  an  ordinary  legacy,  the  Income 
from  which  begins  to  ran  in  favor  of  the 
legatee  only  after  the  expiration  of  the  year 
following  testator's  death,  and,  as  the  ad- 
ministrator pendente  lite  has  treated  it  as 
an  annuity,  and  paid  the  defendant  accord- 
ingly, she  has  received  $1,200  more  than  she 
should,  and  ought  not  to  be  allowed  to  press 
her  action  at  law  until  she  bas  accounted 
therefor,  or  the  complainant  has  received 
sufficient  income,  and  returned  it  to  the  cor^ 
pus  of  the  estate,  to  liquidate  the  overpay- 
ment Whether  this  bequest  is  an  annuity 
is  the  only  question  to  be  considered  on  this 
branch  of  the  case.  In  Booth  v.  Ammerman. 
4  Bradf.  Sur.  (N.  Y.)  129,  an  annuity  is  well 
described  as  follows:  "An  annuity  is  a 
stated  sum  per  annum,  payable  annually  un- 
less otherwise  directed.  It  is  not  Income  or 
profits,  nor  Indeterminate  In  amount,  varying 
according  to  the  income  or  profits,  though  a 
certain  sum  may  be  provided  out  of  which 
it  is  to  be  payable."  I  am  of  the  opinion 
that  the  bequest  we  are  considering  falls 
within  this  definition,  for  the  executor  is  to 
Invest  a  sufficient  sum  to  produce  $1,200  an- 
nually, which  is  to  be  paid  to  the  annuitant 
during  her  natural  life,  "in  payments  quarter- 
ly of  three  hundred  ($300.00)  dollars  each." 
It  is  the  gift  of  a  fixed  sum,  not  Indetermin- 
ate in  amount,  or  varying  according  to  the 
income  or  profits,  and,  if  the  amount  set 
apart  by  the  executor  to  produce  this  annual 
sum  should  for  any  reason  fall  to  produce  it 
the  residuary  legatee  would  be  required  to 
provide  the  deficiency.  In  Craig  v.  Craig, 
3  Barb.  Gh.  (N.  Y.)  76,  the  gift  to  a  wife 
was:  "I  also  give  to  her  an  annuity  of 
$1600  per  year  to  be  paid  to  her  in  semi- 
annual payments;  the  principal  of  such  an- 
nuity to  be  Invested  in  such  manner  as  she 
may  reasonably  require."  In  construing  this 
language,  the  court  held  that  the  annuity 

for  the  widow  began  to  accrne  at 
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tor's  death.  In  Merritt  ▼.  Merrltt,  43  N.  J. 
Eq.  11,  10  AtL  835,  the  will  ordered  the  ex- 
ecutors to  Invest  sufficient  money  to  pro- 
duce sn  annual  Income  of  $1,000  for  testator's 
son,  to  be  paid  In  equal  weekly  payments. 
The  amount  Invested  proving  Insufficient, 
through  changes  In  Interest  rates,  to  produce 
the  required  annual  Income,  the  deficiency 
was  decreed  to  be  paid  by  the  residuary 
legatees;  the  court  saying:  "It  was  obvious- 
ly the  Intention  of  the  testator  to  provide  and 
secure,  out  of  his  estate,  an  annuity  of 
|1,000."  In  Welsh  ▼.  Brown,  43  N.  J.  Law, 
37-43,  Chief  Justice  Depue  said:  "The  dis- 
tinction between  an  annuity  pure  and  simple, 
which  is  to  be  paid  at  all  events  out  of  tes- 
tator's estate  at  the  expense  of  the  residuary 
legatee,  and  the  Interest  or  Income  for  life 
of  a  certain  sum  set  apart  by  the  testator 
for  that  purpose,  and  given  over  in  gross  to 
another,  after  the  death  of  the  life  tenant, 
has  beea  quite  uniformly  adhered  to*' — cit- 
ing with  approval  from  Balcer  v.  Balcer,  6 
H.  li.  Gas.  623,  the  following  portion  of 
Lord  Cranworth's  opinion:  "In  all  these 
cases  arising, upon  the  construction  of  wills 
the  real  question  Is  whether  that  which  is 
given  is  given  as  an  annuity,  or  is  given  as 
tiie  Interest  of  a  fund,  and,  where  that  ques- 
tion is  to  be  considered,  what  you  must 
look  to  is  this:  Whether  the  language  of 
the  testator  Imports  that  a  sum,  at  all  events, 
is  annually  to  be  paid  out  of  his  general  es- 
tate, or  only  the  Interest  or  a  portion  of  the 
interest,  of  a  capital  sum,  which  Is  to  be 
■et  apart" 

Turning  to  the  will  under  consideration, 
there  Is  no  gift  of  the  Interest  of  a  capital 
sum  which  is  to  be  set  apart  It  is  a  gift  of 
a  sum  which  Is  annually  to  be  paid  out  of 
testator's  estate,  and  is  not  subject  to  any 
diminution  resulting  from  a  change  In  the 
rate  of  interest,  the  paymoit  of  taxes,  or  a 
failure  from  any  reason  of  a  particular  fund 
to  produce  the  amount.  The  only  case  to 
which  I  have  been  referred  as  holding  a 
contrary  doctrine  is  that  of  CiogBwell,  Ex'r, 
V.  Cogswell,  2  Bdw.  Ch.  (N.  X.)  231,  but  there 
the  gift  was  to  his  executors  in  trust  to  set 
apart  a  sufficient  sum  to  produce  an  annual 
income  of  $1,000,  "and  from  time  to  time,  as 
the  same  shall  become  payable,  to  permit 
my  wife  to  take  such  interest  moneys  In  the 
whole  amounting  to  the  annual  Interest  of 
one  thousand  dollars."  In  Interpreting  this 
language,  the  court  held  that  "the  gross  sum 
to  be  set  apart  to  produce  the  yearly  income 
of  one  thousand  dollars  Is  considered  In  the 
light  of  a  legacy,  payable  by  law  at  the  end 
of  the  year."  It  will  be  observed  that  in  this 
case  the  testator  Axes  the  time  of  payment 
of  the  gift  to  be  when  the  interest  or  Income 
arising  from  the  investment  provided  for 
"shall  become  payable";  and  the  court  was 
of  opinion  that  It  was  the  plain  meaning  of 
the  will  that  the  widow  was  only  entitled  to 
such  dividends  as  were  declared  after  the 
expiration  of  the  first  year,  and  that,  as  the 


gift  depended  upon  the  proceeds  of  an  In- 
vestment to  be  made  in  stock,  the  executor 
might  take  one  year  for  the  purpose  of  mak- 
ing the  Investment,  In  analogy  to  the  time 
allowed  by  law  for  paying  legacies.  I  ap- 
prehend that  in  determining  this  cause  Vice 
Chancellor  McCoun  was  influenced  by  the 
fact  that  it  was  not  considered  an  absolute 
gift  of  $1,000  to  be  paid  in  annual  or  at 
other  fixed  periods,  but  rather  of  Interest 
moneys,  upon  Investments  to  be  made,  to  be 
paid  to  the  wife  as  the  income  from  such  in- 
vestments became  payable;  for  the  authority 
upon  which  he  relied  In  reaching  his  de- 
termination, viz.,  1  Roper  on  Leg.  588,  does 
not  support  the  proposition  that  a'  gift  of  a 
stated  sum  payable  annually,  unless  other- 
wise dhrected,  without  regard  to  the  Income 
or  profits  derived  from  the  portion  of  testa- 
tor's estate  set  aside  by  his  executors  to  pro- 
vide It,  Is  not  an  annuity,  for  a  reference  to 
the  authority  dted  declares,  "But  If  the  dis- 
position be  of  a  sum  of  money,  and  the  Inter- 
est of  it  is  given  as  an  annuity  to  B.  for  life, 
the  first  payment  will  not  accrue  before  the 
expiration  of  the  second  year  after  the  death 
of  the  testator" — and  the  learned  author  un- 
doubtedly means  that  the  disposition  shall 
be  of  a  fixed  sum  upon  which  the  interest  is 
given,  and  not  of  a  fixed  amount  to  be  paid 
without  regard  to  the  amount  of  the  fund 
required  to  produce  it  If  the  case  Just  re- 
ferred to  is  an  authority  sustaining  a  rule 
that  the  gift  of  a  fixed  sum  to  be  paid  annual- 
ly Is  an  ordinary  legacy,  and  not  an  annuity, 
because  the  executor  is  to  invest  a  sufficient 
portion  of  the  estate  to  provide  for  the  an- 
nuity, without  any  direction  as  to  the  amount 
of  the  investment,  then  it  is  contrary  'to  the 
weight  of  authority  on  this  subject 

It  was  insisted  on  the  argument  that,  as 
the  will  directed  the  executor  to  Invest  a  suf- 
ficient sum  to  raise  the  $1,200  annually,  the 
executor  was  not  required  to  make  the  In- 
vestment until  the  expiration  of  one  year 
from  testator's  death.  The  answer  to  this 
contention  is  that  the  executor  is  only  au- 
thorized to  do  what  the  law  requires  and 
permits  him  to  do.  He  is  always  justified 
in  setting  apart  Immediately  a  fund  suf- 
ficient to  indemnify  him  against  the  payment 
of  the  annuity. 

A  further  contention  of  the  complainant  is 
that,  granting  the  bequest  to  be  an  annuity, 
nevertheless  the  defendant  was  Improperly 
paid  all  that  she  received,  because  her  op- 
position to  the  probate  of  the  will  was  fun- 
warranted,  dilatory,  and  vexatious,"  and 
that  by  reason  of  such  conduct  the  executor 
was  prevented  from  making  the  Investments 
required  to  provide  the  annuity.  I  am  un- 
able to  discover  any  equitable  reason  for  re- 
fusing to  the  defendant  what  she  is  entitled 
to  under  the  will  simply  because  she  con- 
tested its  probate  to  an  unsuccessful  issue. 
The  estate  was  in  the  hands  of  an  officw 
appointed  by  the  court  The  presumption  is 
that  he  did  his  duty,  and  kept  thf  money  in- 
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vested,  and  the  contrary  1b  not  alleged. 
Therefore  it  could  make  no  difference  In  tbe 
status  of  tbe  estate  wbetber  the  administra- 
tor or  the  executor  collected  tbe  Income;  and 
I  am  aware  of  no  equitable  rule  which  visits 
upon  an  unsuccessful  litigant  the  penalty  of 
depriving  him  of  that  portion  of  the  estate 
which  the  courts  have  determined,  be  Is  en- 
titled to,  notwithstanding  bis  unsuccessful 
claim  that  he  was  unfairly  dealt  with. 

Whether  the  administrator  pendente  lite 
was  Justified  In  paying  legacies  is  a  question 
which  cannot  be  determined  in  this  suit. 
That  Is  a  matter  of  administration.  The 
funds  were  placed  In  his  hands  by  the  or- 
phans' court  to  be  administered  by  him  as 
the  law  directs,  and  any  improper  mlsaih 
pllcation  of  the  funds  committed  to  his 
charge  must  be  adjusted  in  the  settlement  of 
his  accounts  in  that  court  If  this  defendant 
was  entitled  to  the  money,  it  would  have  to 
be  paid  to  her  by  the  present  executor,  and 
the  fact  that  it  may  have  been  paid  to  her 
by  the  administrator  pendente  lite  works  no 
Injury  to  the  parties  Interested  therein,  which 
calls  upon  a  court  of  equity  to  interfere;  for 
such  an  administrator,  even  If  be  pays  a 
legacy  which  the  character  of  his  appoint- 
ment does  not  authorize  him  to  do,  will  nev- 
ertheless be  allowed  such  payment  In  his  ac- 
counting, provided  the  party  who  received  It 
was  entitled  to  It,  and  the  estate  able  and 
liable  to  make  the  same,  after  all  prior 
charges  are  provided  for. 

The  result  which  I  have  reached  is  that 
the  bill  of  complaint  presents  no  equity  as 
against  this  defendant;  and  the  motion 
should  prevalL 


(72  N.  J.  Eq.  B68) 

BDTTERWORTH-JUDSON   CO.  ▼.   CEN- 
TRAL R.  CO.  OF  NEW  JERSEY. 

(Court  of  Chancery  of  New  Jersey.    March  11, 
IWt.) 

1.  Eminent  Domain— iNJimT  to  Pbopketi— 
Compensation— Eabbmxnts. 

Where  a  railroad  purchased  the  fee  of  land 
fop  occupation  by  its  tracks  In  the  exercise  of 
its  public  franchise  of  operating  a  railroad,  one 
who  had  an  easement  of  a  right  of  way  over 
such  land,  which  easement  was  interfered  with 
by  the  operation  of  the  railroad,  was  entitled 
to  compensation  under  the  eminent  domain  act 
(Revision  19(K).  P.  L.  p.  79),  providing  for  com- 
pensation to  all  persona  having  any  interest  in 
the  land  taken. 

TEd.  Note.— For  cases  in  point,  see  Ont  Dig. 
vol.  18,  Eminent  Domain,  i  403.] 

2.  Same— Injunction— Occupation  bt  Rah.- 

BOAD. 

An  injunction  will  He  to  restrain  a  railroad 
from  occupying  complainant's  real  estate,  and 
to  compel  the  removal  of  its  tracks,  unless  com- 
pensation be  made. 

fEd.  Note.— For  cases  in  point,  aee  Cent.  Dig. 
vol.  18,  Eminent  Domain,  8S  744,  750.] 

Suit  by  the  Bntterworth-Judson  (Company 
against  the  Central  Railroad  Company  of 
New  Jersey  for  an  injunction  to  restrain  the 


operation  of  a  railroad  over  certain  land,  un- 
less compensation  be  made  to  complainant. 
Decree  advised  for  complainant. 

John  A  Miller,  for  complainant.  George 
Holmee,  for  defendant 

EMERY,  V.  C.  The  construction  and  op- 
eration by  the  defendant  of  its  railroad  across 
the  strip  of  land  In  question  Is  an  Interfer- 
ence to  some  extent  with  the  right  of  way 
over  the  strip,  to  which  the  complainant  Is 
eitltled  under  Its  deeds.  This  results  neces- 
sarily from  the  fact  that  by  reason  of  such 
operation  the  complainant  Is  at  all  times 
required  to  observe  at  the  place  of  crossing 
increased  care  and  attention  to  avoid  dan- 
ger, and  is  at  some  time  daring  every  day 
regularly  deprived  for  a  time  of  the  use  of 
the  right  df  way  at  this  crossing. 

The  railroad,  as  appears  by  the  answer,  la 
constructed  and  operated  under  the  authority 
of  defendant's  charter  and  the  provislona  of 
the  general  railroad  law  authorizing  the  con- 
struction of  railroads  and  their  use  as  public 
higiiways,  with  the  right  of  taking  tolls.  The 
constmctlon,  therefore,  Is  made  under  ex- 
press statutory  authority  to  construct  and  op- 
erate for  public  use  that  which  would  other- 
wise be  a  nuisance  to  the  complainant  The 
strip  of  land  in  question  has  been  purchased 
by  the  defendant  railroad  company,  which 
owns  the  fee  thereof,  subject  to  the  com- 
plainant's right  of  way ;  but  the  ordinary  use 
of  the  land  by  the  owner  of  the  fee  does 
not  Include  the  erection  and  operation  on  It 
of  a  steam  railroad  for  the  purpose  of  reach- 
ing lands  of  other  parties  in  the  exercise  Of  a 
public  franchise  of  operating  a  railroad  and 
taking  tolls.  The  company  'sets  up  In  its  an- 
swer that  the  road  runs  from  its  Newark 
and  New  York  branch  to  the  factories  on 
the  meadows,  and  It  was  proven  In  the  case 
that  it  Is  operated  for  that  purpose.  This 
makes  the  use  of  the  railroad  at  the  strip 
of  land  in  question  the  operation  of  a  portion 
of  its  system  which  it  holds  under  its  charter 
and  the  general  railroad  acts,  and  subject  to 
the  conditions  provided  by  those  acts,  as  to 
the  Interference  with  private  rights  in  the 
lands  on  which  the  road  Is  constructed  and 
operated.  One  of  these  conditions  is  that 
private  property  cannot  be  taken  for  public 
use  without  just  compensation  first  made; 
and  the  interference  in  any  maimer  what- 
ever with  complainant's  easement  of  the  right 
of  way  in  question  is  a  taking  of  the  com- 
plainant's property  under  the  statute.  The 
general  eminent  domain  act  (Revision  1900, 
P.  L.  p.  79),  eta,  provides  for  compoisatlon 
to  the  owners,  occupants,  and  all  persona  ap- 
pearing of  record  to  have  any  interest  In 
the  land  taken,  and  tmder  statutes  of  this 
character  it  is  settled  that  persons  holding 
easements  of  right  of  way  are  included  as 
persons  Interested.  State  National  Ry.  Ck>., 
Pros.,  V.  Easton  &  Amboy  R.  R.  Co.  (Sup.  Ct, 
1873),  36  N.  J.  Law,  181, 184.    The  amount  of 
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compensation  depends,  of  conTse,  on  the  ex- 
tent of  Interference ;  but  the  complainant  has 
a  right  to  compensation  for  any  permanent 
disturbance  of  Its  right  of  way  by  the  con- 
struction or  operation  over  the  strip  In  ques- 
tion of  a  steam  railroad  as  a  public  high- 
way for  the  payment  of  tolls. 

The  claim  on  the  part  of  the  defendant, 
that  this  construction  and  operation  of  a 
railroad  is  an  exercise  of  the  reserved  pow- 
ers of  the  owner  of  the  fee  to  use  bis  own 
land  in  sncb  way  as  not  to  interfere  with 
the  right  of  way,  is  not  well  founded,  either 
lu  fact  or  In  law,  and  does  not,  in  my  Judg- 
ment, reach  the  case,  which  Is  altogether  one 
of  Interference  with  complainant's  right  of 
way  under  powers  given  to  defendant  by  Its 
charter  and  the  railroad  acts.  The  situation 
and  rights  of  the  parties,  both  as  to  fact 
and  law,  are  controlled  by  those  acts,  and 
not  by  the  rules  regulating  the  ordinary  use 
by  the  owner  as  of  common  right  of  land 
subject  to  a  private  right  of  way. 

I  conclude,  therefore,  that  so  far  as  the 
rights  of  the  complainant  are  concerned  I 
must  declare  that 'its  right  has  been  inter- 
fered with,  and  without  the  payment  or  ten- 
der of  compensation  therefor  provided  for 
by  the  statute.  I  do  not  go  into  the  extent 
of  the  interference,  because,  In  the  view  I 
take  of  the  case,  that  question  is  not  at  pres- 
ent material.  As  complainant  did  not  con- 
sent to  this  erection  or  operation  of  the  rail- 
road across  the  strip  of  land  in  question,  but 
did  everything  In  Its  power  to  prevent  it, 
it  is  a  case  where  I  think  it  is  strictly  en- 
titled to  the  protection  of  its  constitutional 
and  statutory  ^ight  to  compensation  by  the 
exercise  of  the  power  of  this  court  to  enjoin 
the  further  operation  of  the  railroad  and 
compel  the  rconoval  of  the  tracks,  unless  com- 
pensation Is  made.  See  cases  cited  in  Hart 
V.  Leonard  (Err.  &  App.,*1886),  42  N.  J.  Bq. 
416,  419,  7  Atl.  865,  par.  4.  The  complain- 
ant's rigbt  to  an  easement  being  admitted, 
and  the  facts  on  which  the  claim  of  right  to 
interfere  therewith  is  based  being  undisputed, 
there  fs  no  reason  for  sending  complainant 
to  a  criurt  of  law  merely  to  determine  wheth- 
er on  .these  facts  the  interference  is  the  law- 
ful exercise  of  the  common-law  rights  of  an 
owneif'  of  land  subject  to  an  easement,  or 
whether  it  is  a  taking  of  lands  for  public 
use  tinder  statutory  authority.  If  it  is  such 
takinfe,  then  the  right  can  be  ultimately  pro- 
tectee only  by  an  injunction,  and,  the  case 
beinsTon  final  bearing  here,  the  relief  should 
nowjbe  granted.  But,  inasmuch  as  defoid- 
ant  feould  be  entitled  to  take  proceedings  for 
condemnation,  I  will  hear  parties  on  the 
settnement  of  the  decree  as  to  whether  the 
issuing  of  the  Injunction  should  be  delayed 
until  a  time  fixed,  in  order  to  give  the  de- 
fendant opportunity  to  institute  condemna- 
tioiji  proceedings,  and  will  at  the  same  time 
hear  them  on  the  terms,  if  any,  upon  which 
snilb  delay  should  be  made  in  the  Issuance 
of  I  the  injunction. 


REISMANN  ▼.  POTTER  &  CO. 

(Supreme  Court  of  Rhode  Island.    Dec.  29, 
1906.) 

Action  by  Frederick  W.  Reismann  against 
Potter  &  Co.  Judgment  for  plaintiff,  and  de- 
fendants except  to  denial  of  i>etltlon  for  new 
trial.    New  trial  granted. 

Washington  R.  Prescott,  for  plaintiff.  Corn- 
stock  &  Canning,  for  defendants. 

PBR  CURIAM.   The  court  Is  of  the  opbiion 

that  the  evidence  preponderates  against  the 
claim  that  the  grille  was  constructed  as  re- 
quired by  the  contract  between  the  parties, 
and  the  defendant's  petition  for  a  new  trial 
is  granted. 

The  case  will  be  remanded  to  the  snperira: 
court  for  further  proceedings. 


RYER  V.  LEBS. 

(Supreme  Court  of  Rhode  Island.    Dec  11, 
1905.) 

JtJBT— RiOHT  TO  JUBT   TBIAL— WAIVEB. 

Defendant  demurred  to  a  declaration,  and, 
on  the  demurrer  being  ovemiied,  excepted,  and 
went  to  trial  on  the  merits.  Decision  was  ren- 
dered for  plaintiff,  whereupon  defendant  filed 
a  claim  for  jury  trial  and  paid  the  costs,  and 
thereafter  claimed  a  bill  of  exceptions  and  the- 
exceptions  were  heard  and  overruled  on  appeal 
and  the  cause  remanded.  Eeld,  that  tlie  taxing 
of  the  exceptions  was  not  a  waiver  of  the  claim 
for  jury  trial:  the  provision  forbidding  the  pros- 
ecution of  exceptions  and  a  claim  for  jury  trial 
(chapter  17,  i  7)  being  repealed  May  17,  1895. 

Petition  by  Ina  B.  Ryer  for  a  writ  against 
Christopher  M.  Lee,  clerk,  to  compel  him  to 
certify  the  case  of  Charles  P.  Gladding 
against  her  to  the  superior  court  for  Jury 
trial.    Writ  Issued. 

George  S.  Bngle,  for  petitioner.  Washing- 
ton R.  Prescott,  for  respondent 

PER  CURIAM,  We  think  the  petitioner  is 
entitled  to  have  the  case  of  Charles  P.  Glad- 
ding against  her  certified  to  the  superior 
court  for  Jury  trial.  The  petitioner,  who 
was  defendant  in  the  original  case,  has  de- 
murred to  the  declaration,  and,  on  this  de- 
murrer being  overruled,  duly  excepted  and 
proceeded  to  a  trial  on  the  merits  of  the 
case.  Decision  for  the  plaintiff  was  rendered 
May  15,  1905,  and  within  two  days  thereafter 
she  filed  a  claim  of  Jury  trial,  and  paid  the 
costs.  Objection  has  been  made  to  the  form 
of  this  claim,  but  we  think  that,  although 
containing  some  surplusage.  It  was  sufilcient 
in  law.  Within  five  days  after  the  decision, 
and  before  the  next  court  day,  the  papers 
still  remaining  in  the  district  court,  she  claim- 
ed her  bill  of  exceptions,  and  the  same  was 
allowed,  and  the  papers  were  certified  to 
the  appellate  division.  Subsequently  the  ex- 
ceptions were  heard  and  overruled  in  this 
court,  and  the  case  was  remanded  to  the 
district  court  for  further  proceedings.     Wfr 


200 


M  ATLANTIO  REPORTEB. 


(B.L 


do  not  think  tbat  the  taking  of  exceptions  to 
this  court  was  a  waiver  of  the  claim  for  Jury 
trial.  It  would  have  been  so  under  the  ju- 
diciary act  as  originally  passed,  bat  the  pro- 
vision forbidding  the  prosecution  of  exceptions 
and  a  claim  of  jury  trial  (chapter  17,  i  7) 
was  repealed  Hay  17,  1895,  by  section  64  of 
the  amendatory  act  The  evident  Intention 
of  this  legislation  was  to  give  a  party  the 
right  to  have  his  exceptions  heard  and  after- 
wards the  right  to  a  Jury  trial  upon  the  facts 
of  the  case,  provided  he  claimed  his  excep- 
tions before  the  papers  had  been  transmitted 
to  the  commoti  pleas,  division.  The  petition- 
er's rights  were  suspended  while  the  excep- 
tions were  pending;  all  proceedings  in  the 
district  court  being  stayed. 
The  writ  will  Issue  as  prayed. 


Dl  STEPANO  T.  RHODE  ISLAND  00. 

(SDin«me  Court  of  Rhode  Island.    March. 28, 
1906.) 

New  Trui/— Tbboioi  Gortbabt  to  Bvidbrck. 
A  new  trial  mnat  be  granted  on  the  ground 
tliat  the  evidence  very  strongly  pieponderates 
against  the  verdict. 

lEd.  Note.— For  cases  In  point,  see  Cent  Dig. 
voL  37,  New  Trial,  U  135,  146,  148.] 

Exceptions  from  Superior  Court,  Provi- 
dence County. 

Action  by  Antonio  Di  Stefano  against  the 
Rhode  Island  Company.  Heard  on  excep- 
tions of  defendant  after  denial  of  motion  for 
new  trial  by  superior  court  Exceptions  sus- 
tained, and  new  trial  granted. 

John  I.  Devlin,  for  plaintiff.  Henry  W. 
Hayes,  Frank  T.  Easton,  Lefferts  S.  Hoffman, 
and  Alonzo  R.  Williams,  for  defendant 

PER  CURIAM.  The  evidence  very  strongly 
preponderates  against  the  claim  that  the  ac- 
cident was  caused  by  any  negligence  on  the 
part  of  the  servants  of  the  defendant  cor- 
poration, and  a  new  trial  must  be  granted 
on  that  ground. 

The  exception  to  the  refusal  of  the  court 
below  to  grant  a  new  trial  on  account  of  the 
presence  on  the  Jury  of  one  George  W.  Ben- 
nett, who,  it  is  alleged,  was  not  duly  drawn, 
must  be  overruled,  for  the  reasons  stated  In 
Oates  V.  Union  Railroad  Co.,  27  R.  I.  499,  63 
Atl.  675,  which  presented  the  same  question. 

New  trial  granted,  and  case  remitted  to 
the  superior  court  for  further  proceedings. 


(»  R.  I.  m) 

PRICE  V.  RHODE  ISLAND  CO. 

(Supreme  Court  of  Rhode  Island.    March  13, 
1907.) 

Strcci  RAn.BOADs— iRJtmics  TO  PxBSona  or 

TBA.CK— CbNTBIBUTOBT     NEOUOEMCB. 

A  failure  to  look  and  listen  before  going 
upon  a  street  railroad  track  amount's  to  con- 
tnbatory  negligence  as  a  matter  of  law. 

fBd.  Note.— For  cnses  in  point,  see  Cent  Dig. 
'  ToL  44.  Street  Railroads,  |  215.1 


Exceptions  from  Superior  Coort,  Pro^" 
dence  County. 

Action  by  May  E.  Price  against  the  Rhode 
Island  Company.  Verdict  in  favor  of  plain- 
tiff, and  defendant  brings  exceptions.  Ex- 
ceptions sustained,  and  cause  remanded  fof 
new  trial. 

Argued  before  DOUOLAS,  C.  J.,  and  DU- 
BOIS, BLODGETT,  JOHNSON,  and  PARK- 
HURST,  JJ. 

Robert  8.  Emerson  and  Geo.  H.  Huddy, 
Jr.,  for  plaintiff.  Henry  W.  Hayea,  tor  de- 
fendant 

PER  CURIAM.  The  accident  which  oc- 
casioned the  injuries  complained  of  was 
caused  by  a  trolly  car  of  the  defendant 
striking  and  frightening  a  horse  driven  by 
the  plaintiff  across  the  track.  The  defend- 
ant asked  the  court  to  charge  the  Jury  as 
follows:  "If  you  believe  the  plaintiff  did  not 
look  for  an  approaching  car  before  entering 
tlie  track,  she  was  guilty  of  contributory 
negligence,  and  cannot  recover."  To  which 
the  court  replied:  "I  suppose  tbat  that  re- 
quest Is  based  upon  the  fact  that  the  plain- 
tiff stated  that  at  some  distance  away  from 
the  track  she  did  pull  up  her  horse  and  did 
look,  and  that  after  that  she  drove  upon  the 
track.  Gentlemen,  I  shall  decline  to  give 
you  the  charge  In  that  form.  I  will  say  to 
you  that  the  plaintiff  was  bound  to  exercise 
due  care  In  going  upon  that  track,  and  due 
care  Is  dependent  upon  all  the  circumstances 
and  all  the  facts  of  the  case,  as  I  have  al- 
ready explained  to  you.  It  Is  not  necessarily 
negligence  for  the  plaintiff  not  to  look  before 
driving  upon  the  track ;  that  is,  it  is  not  so 
as  a  matter  of  law,  but  It  Is  a  matter  that 
you  may  take  Into  consideration  in  determin- 
ing whether  she  was  guilty  of  negligence. 
If,  at  a  point  20  or  25  or  30  feet,  more  or 
less,  from  the  track,  she  held  up^  her  horse 
and  looked  In  both  directions,  and  then  start- 
ed on,  and  did  not  look  again,  ant)^  did  not 
hold  up  her  horse  again,  that  Is  a'.circum- 
stance  which  you  may  consider  in  determin- 
ing whetlier  or  not  she  was  guilty  of  dfntrib- 
utory  neglig^ice:  but  I  will  not  say  ti^  you, 
gentlemen,  that  this  Is  negligence  as  sl\  mat- 
ter of  law.  It  Is  a  fact  which  you  mayf  take 
into  consideration,  and  determine  for  rour- 
self  whether  she  was  guilty  of  contrlbvl^ry 
negligence.  Mr.  Hoffman:  If  your  tjonor 
please,  I  didn't  mean  by  that  request,  d>8  to 
whether  or  not  she  looked  between  thel  dis- 
tance of  26  feet  away  from  the  track,  wieth- 
er  she  looked  at  all  or  not  The  C<.Wrt: 
Very  well;  I  will  say  the  same  thing  aP  to 
whether  she  looked  at  all  or  not  That  ifVthe 
plaintiff — although  you  will  recall  the  b^^ 
she  said  she  did  bold  up  her  horse  and  P-^^ 
look,  and  there  are  two  witnesses  that  !^y> 
as  I  recollect  it,  that  she  did  hold  up  ver 
horse  and  did  look,  but  whether  she  dld1<>>^ 
not  I  win  not  charge  you,  gentlemen,  tlpat 
It  was  negligence  on  her  part,  as  a  mat«c>^ 
of  law,  not  to  IooIe.    I  will  charge  you,  gc)^- 
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tleznen,  that  she  was  boand  to  ezerdse  due 
care  as  a  person  of  reasonable — as  a  reason- 
able person  she  was  bound  to  nse  due  care 
In  driving  ui)on  that  crossing,  and  whether 
■he  was  In  the  exercise  of  due  care  Is  entire- 
ly for  you  to  say  under  all  the  circumstances 
from  the  evidence  In  the  case.  And  If  you 
find  that  she  did  not  look,  but  drove  upon  the 
crossing  without  looking  at  all,  then,  you 
may  take  that  fact  Into  consideration  In  de- 
termining whether  she  was  guilty  of  con- 
tributory negligence  in  driving  upon  the 
track.  I  will  not,  however;  charge  yon,  gen- 
tlemoi,  that  it  was  negligence,  as  a  matter 
of  law  in  her  not  to  look  before  driving  up- 
on the  track.  That  depends  upon  all  the  cir- 
cumstances upon  the  conditions,  the  sur- 
round! ifgs,  the  environments,  in  which  she 
found  herself." 

In  view  of  the  opinion  of  this  court  in 
Beerman  v.  Union  K.  R.  Co.,  24  R.  I.  27B, 
62  Atl.  1090,  this  ruling  of  the  court  was  er- 
roneous. The  obligation  to  look  and  listen 
when  approaching  a  track  upon  which  cars 
are  run  is  so  well  established  as  the  duty  of 
a  prudent  persoh  tliat  a  neglect  of  it  must 
be  held  to  be  negligence  in  law,  and  not  a 
mere  circumstance  for  the  Jury  to  consider 
In  passing  upon  the  question  of  the  plaintiff's 
care.  Although  the  charge  of  the  court  had 
▼ery  fairly  instructed  the  Jury  in  the  law 
applicable  to  the  case,  the  refusal  to  charge 
as  requested  on  this  point  and  the  comments 
of  the  court  In  answer  to  the  request  were 
misleading  upon  a  vital  Issue  in  the  case. 
We  think,  therefore,  that  this  exception  must 
be  sustained  and  that  a  new  trial  must  be 
(ranted. 

We  find  no  merit  In  the  other  exceptions, 
and  It  is  not  necessary  to  discuss  the  weight 
of  the  evidence  or  amount  of  the  verdict, 
which  may  vary  at  the  next  trIaL 

Case  remanded  to  ttie  superior  court  tor  a 
new  trial. 


<S  R.  L  177) 

KEBABIAN  v.  ADAMS  EXPRESS  CO.  et  aL 

(Supreme  Court  of  Rhode  Island.    Feb.  20, 

1907.) 

1.  EBPLEVIN— DiFENS*— StfmCIKNCY. 

A  defendant  in  replevin  who  sets  np  title 
la  a  third  person  mast  connect  hia  possession 
with  the  third  person's  title. 

rB;d.  Note.— For  cases  in  point,  see  CenL  Dig. 
vol.  42,  Replevin,  .U  102.  103.] 
Z.  Saub. 

Evidence,  in  replevin  against  an  express 
company,  that  plaintiff  had  directed  a  third  per- 
son to  send  the  goods  by  the  company,  supported 
its  special  plea  alleginc  special  property  and 
right  of  possession  under  its  lien  as  carrier. 
Justifying  the  direction  of  a  verdict  in  its  favor. 
S,  Samb— YxBDicr— GosBBonoR. 

Where,  in  replevin  agaiiut  an  express  com- 
pany, the  evidence  supported  a  plea  of  special 
property  and  right  of^ possession  under  its  lien 
as  carrier,  a  verdict  finding  the  company  not 
guilty,  assessing  damages,  and  directing  a  re- 
turn of  the  goods,  was  incorrect  in  form,  for 
falling  to  directly  decide  the  issue  raised  by  the 
plea,  and  the  rourt  could  correct  the  error  in 
enteriiig  the  Judgmmt. 


Exceptions  from  Superior  Court,  Washiui;- 
ton  County. 

Action  by  John  0.  Kebabian  against  tb« 
Adams  Express  Company  and  an'other. 
There  was  a  judgment  granting  nonsuit  as  to 
defendant  Albert  Fournier,  and  there  was  a 
Judgment  in  favor  of  defendant  the  Adams 
Express  Company,  and  plaintiff  brings  excep- 
tions.    Overruled. 

Argued  before  DOUGLAS,  C.  X,  and  DU- 
BOIS, BLODGETT,  JOHNSON,  and  PARK- 
HURST,  JJ. 

John  W.  Sweeney,  for  plaintiff  Hany  B. 
Agard,  for  defendants. 

DOUGLAS,  C.  J.  This  is  an  acUon  of 
replevin,  brought  by  one  John  C.  Kebabian, 
of  the  city  of  New  Haven  in  the  state  of 
Connecticut,  against  the  Adams  Express 
Company,  described  as  a  Joint-stock  company 
under  the  laws  of  the  state  of  New  Tork,  and 
Albert  Fournier,  of  the  city  of  Norwich,  In 
said  state  of  Connecticut  The  property 
which  is  the  subject  of  this  suit  consists  of 
hotel  linen,  bedding,  towels,  etc.,  and  was 
replevied  from  the  office  of  said  Adams  Ex- 
press Company  at  the  village  of  Watch  Hill, 
in  the  town  of  Westerly,  In  this  state.  The 
writ  was  answered  by  both  defendants,  who 
Jointly  pleaded  non  ceplt,  and  separately  the 
following  special  pleas:  The  defendant  Four- 
nier pleaded  a  detention  at  Norwich,  in  Con- 
necticut; denied  a  taking  or  detention  at 
Westerly;  and  avowed  and  Justifled  his  de- 
tention of  the  goods  at  Norwich  under  a 
claim  of  a  lien  for  work  and  labor  performed 
upon  them.  The  express  company  pleaded: 
First,  property  in  Fournier  under  a  lien  for 
services;  secondly,  special  property  and  right 
of  possession  in  itself  for  its  dalm  as  carrier 
from  Norwich  to  Westerly.  The  case  came 
to  the  superior  court  for  the  county  of  Wash- 
ington, upon  the  plalntifTs  claim  of  a  Jury 
trial,  from  the  district  court  of  the  Third 
Judicial  district,  after  a  decision  in  that 
court  in  favor  of  the  defendants.  The  case 
was  heard  in  part  before  Mr.  Justice  Baker 
and  a  Jury  at  a  session  of  the  superior  court 
held  at  Westerly  on  the  6th  day  of  No- 
vember, 1005.  Upon  the  defendants'  motion 
a  nonsuit  was  granted  by  the  presiding  Jus- 
tice, and  the  plaintiff  took  his  exception  to 
this  court.  The  plaintiff's  exceptions  were 
sustained  by  this  court  in  a  decision  handed 
down  May  23,  1906  (27  R.  I.  564,  65  Atl.  271), 
and  the  case  was  remanded  to  the  superior 
court  for  a  new  trial.  The  case  was  again 
heard  before  Mr.  Presiding  Justice  Sweet- 
land  and  a  Jury  in  the  superior  court  at 
South  Kingstown  on  the  12th  of  November, 
1900.  All  the  testimony  was  upon  deposi- 
tions, and  upon  the  conclusion  of  the  plain- 
tltTs  case  the  defendant  Albert  Fonmlw 
moved  for  a  nonsuit  as  to  him,  on  the  ground 
that  at  the  time  the  writ  was  served  he  was 
not  in  i>osses8lon  or  control  of  the  goods  or 
detaining  them  in  any  way,  and  was  not 
therefore  a  proper  party  defendant  >^fC 
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motion  was  granted,  and  the  plaintiff  reserv- 
ed his  exception.  Evidence  was  then  intro- 
duced on  behalf  of  the  express  company 
showing  that  they  had  carried  the  goods 
from  Norwich  to  Westerly  on  request  of 
Kournler,  who  bad  been  directed  by  the 
plaintiff  to  send  them  by  the  express  com- 
pany, and  that  their  charges  were  unpaid. 
At  the  conclusion  of  the  whole  evidence  the 
court  directed  a  verdict  for  the  defendant, 
to  which  the  plaintiff  excepted  and  brings  his 
bill  of  exception  to  this  court. 

The  evidence  introduced  on  behalf  of  the 
plaintiff  did  not  connect  the  defendant  Fonr- 
nler  with  the  taking  or  detention  of  the  goods 
at  Westerly;  and  bis  motion  for  a  nonsuit 
was  properly  granted.  This  left  in  the  case 
the  express  company  with  its  plea  of  non 
ceplt  and  its  two  special  pleas.  The  first 
special  plea  was  defective  in  that  it  simply 
set  up  title  In  Fournler,  but  did  not  allege 
that  the  express  company  held  as  his  agent. 
A  defendant  in  replevin  cannot  set  up  title 
in  a  third  person  unless  he  connects  his  pos- 
session with  such  person's  title,  and  shows  a 
right  thereto  acquired  from  the  owner,  and 
thus  establishes  a  paramount  right  to  that  of 
the  plaintiff,  Justifying  either  the  taking  or 
detention  of  the  property.  B  Walt  Ac.  &  Def. 
489,  and  cases  cited. 

Evidence  was  then  Introduced  on  behalf  of 
the  express  company,  amongst  which  was  a 
letter  from  the  plaintiff  directing  the  defend- 
ant Fournler  to  send  the  goods  by  Adams 
Express  Company.  This  supported  the  ex- 
press company's  second  special  plea  and  Jus- 
tified the .  direction  of  a  verdict  In  its  favor 
sustaining  Its  Hen  as  a  carrier  for  Its  own 
charges.  Vangban  v.  Prov.  &  Wor.  K.  R.  Co., 
13  R.  I.  580. 

The  verdict  entered  was  Incorrect  In  form, 
finding  the  defendant  not  guilty,  assessing  10 
cents  damages,  and  directing  a  return  of  the 
goods.  It  should  have  directly  decided  the 
issue  raised  by  the  special  plea.  It  Is,  how- 
ever, substantially  right,  and  the  court  can 
correct  the  formal  error  in  entering  the 
Judgment 

The  exceptions  are  overruled,  and  the 
cause  is  remanded  to  the  superior  court,  with 
direction  to  enter  Judgment  for  the  defendant 
Fournler  as  of  nonsuit;  and  for  the  defendant 
the  Adams  Express  Company  that  It  Is  en- 
titled to  a  Hen  upon  the  goods  for  $4.70,  and 
that  the  same  be  returned  and  restored  to 
said  company  to  be  held  as  security  for  Its 
said  Hen,  and  that  said  company  recover  10 
cents  damages  and  costs. 


(28  H.  I.  US) 

SIMONB  V.  RHODE  ISLAND  CO. 

(Supreme  Court  of  Rhode  Island.    Jan.  IS, 
1907.) 

1.  Cabkiebs— Injubies  to  Pabsenobbs— Nbo- 
LiGENCE— Res  Ipsa  Loquitub. 

Proof  of  a  collision  between  two  street  cars 
operated  by  the  same  company  injuring  a  pas- 
senger on  one  of  them  raises  a  presumption  of 


negligence  of  the  company,  placing  the  burden 
of  proving  freedom  from  negligence  on  it. 

VEi.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  9,  Carriers,  §S  12S3-1294.] 

2.  Same— Question  fob  Jtjbt. 

Wtiere,  In  an  action  by  a  street  car  paa- 
senger  for  injuries  In  a  collision  with  another 
car,  the  passenger  proved  the  collision  and  in- 
juries, and  the  company  gave  evidence  in  ex- 
planation of  the  collision,  the  question  whether 
the  presumption  of  negligence  was  overcome  by 
the  company's  evidence  was  for  the  jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  9,  Carriers,  |g  1315-1325.] 

8.  Dauaoks  —  Pebsonai.    Injubies  —  Natube 
AND   Extent   or  Injubies— Question   fob 

JUBT. 

Where,  in  an  action  for  personal  injuries, 
the  evidence  of  the  nature  and  extent  of  the 
sulferinK  of  the  person  injured,  and  whether  the 
suffering  was  a  result  of  the  accident  or  was 
due  to  her  previous  physical  conditions,  was 
conflicting,  the  question  whether  the  person  in- 
jured was  injured  as  a  result  of  the  accident 
complained  of  was  for  the  jury. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  15.  Damages,  §  533.] 

4.  Evidence— Expert      Witnesses— Opinion 

Evidence— Admissibilitt. 

In  a  personal  injury  action,  a  question 
asked  a  physician,  based  on  his  observation  of 
the  person  injured  as  to  the  time  of  her  ultimate 
recovery,  is  properly  allowed. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence,  i  2365.] 

6.  Appeai,  —  Hakuless  Ebbob  —  Oveeeuijng 
Imphopeb  Questions  Asked  a  Witness, 
Where  a  physician,  in  a  personal  injury  ac- 
tion, in  response  to  a  question  calling  for  his 
opinion  as  to  the  time  of  the  ultimate  recovery 
of  the  person  injured,  stated  that  he  could  not 
tell,  the  error,  if  any,  in  admitting  the  ques- 
tion was  harmless. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  S|  4140-1445.] 

6.  Damages  —  Physical   Sufpebinq  Caused 
BV  FaioHt. 

While  recovery  cannot  be  had  for  mere 
fright  caused  by  negligence  of  another,  yet 
where  fright  is  followed  by  physical  ills,  or  gives 
rise  to  nervous  disturbances  and  those  in  turn 
to  physical  troubles,  an  action  will  lie. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Damages,  gg  100-105.] 

7.  TbiaI/— Instructions— Refusal   to   Give 
Insteuctions  Embodied  in  Those  Given. 

Instructions  are  properly  refused  where 
they  are  sufficiently  covered  by  the  charge  as 
given. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  48,  Trial,  gg  651-6.59.] 

8.  Damaoe»— Injubies  to   CmLD— Expenses 
Incurred. 

A  parent  suing  for  Injnries  to  a  minor  child 
may  recover  the  expenses  Incurred  in  nursing 
the  child  which  are  in  excess  of  the  ordinary 
services  the  parent  Is  bound  to  render  to  a 
minor  child. 

rE)d.  Note.— For  cases  In  point  see  Cent  Dig. 
vol.  IS,  Damages,  g  243.] 

Exceptions  from  Superior  Court 
Action    by   Theresa    Simone    against   the 
Rhode  Island  Company.    There  was  a  Judg- 
ment for  plaintiff,  and  defendant  brings  ex- 
ceptions.   Overruled. 

Argued  before  DOUGLAS,  O.  J.,  and  DU- 
BOIS, BLODGETT,  JOHNSON,  and  PARK- 
HURST,  jj.        p^,^^^^  ^^  v^oogie 
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Dennis  H.  Sbeaban,  for  plaintiff.  Heni7 
W.  Hayes,  Frank  T.  Baston,  Lefferts  S.  Hoff- 
man, and  Alonzo  H.  Williams,  for  defendant. 

PABKHDRST,  J.  This  is  an  action  bj  a 
widow  to  recover  for  loss  of  the  services  of 
her  minor  daughter,  caused,  as  she  alleges,  by 
the  negligence  of  the  defendant's  servants, 
whereby  the  minor  child  was  injured  and 
disabled  from  earning  the  wages  which  she 
had  earned  prior  to  the  accident  and  turned 
over  to  her  mother. 

It  appears  in  evidence  that  on  the  morning 
of  DeQember  17,  1904,  the  plaintiffs  minor 
daughter,  then  about  17  or  18  years  old,  was 
a  passenger  in  a  car  of  the  defendant,  pro- 
ceeding easterly  from  Olneyville  on  Westmin- 
ster street  In  Providence,  and  was  seated 
about  midway  of  the  car  on  the  left-hand  side 
thereof  talking  with  a  friend  when  the  car 
reached  a  point  near  the  Junction  of  Broad- 
way and  Westminster  street,  where  there  is 
a  switch  crossing  over  from  the  east-bound 
track,  and  so  arranged  as  to  enable  a  car 
taking  the  switch  to  turn  from  Westminster 
street  Into  Broadway.  When  the  car  In  ques- 
tion bad  approached  this  switch  near  enough  to 
allow  themotorman  to  turn  the  switch,  be  stop- 
ped the  car  and  turned  the  switch  so  as  to  en- 
able his  oar  to  proceed  along  the  straight  track 
easterly  on  Westminster  street,  and  then 
started  bis  car  forward.  The  wheels  of  the 
forward  truck  passed  the  switch  in  the  usual 
manner  as  Intended,  but  the  wheels  of  the 
rear  truck,  in  some  way  and  for  some  reason 
unexplained,  "split  the  switch,"  as  it  Is  call- 
ed; 1.  e..  In  some  unknown  way  the  switch 
was  so  far  opened  that  the  rear  wheels  left 
the  straight  or  main  track  and  proceeded  on 
the  switch  track  towards  Broadway,  thereby 
approaching  the  line  of  the  west-bound  track. 
As  soon  as  the  motorman  perceived  that  the 
rear  of  his  car  was  thus  slewing  toward  the 
west-bound  track,  he  put  on  bis  brake  and 
stopped  the  car,  but  not  quickly  enough  to 
avoid  a  collision  with  a  west-bound  car,  op- 
erated by  the  defendant's  servants,  which 
was  proceeding  at  this  time  towards  Olney- 
ville on  the  west-bound  track.  This  latter 
car  bad  stopped,  according  to  custom,  on  ap- 
proaching the  said  switch  or  cross-over  track, 
and  its  motorman,  seeing  the  other  car  ap- 
parently passing  the  switch  In  safety,  had 
thereupon  started  his  car,  Intending  to  pass 
onward  westerly  Into  Olneyville,  when  Just 
as  he  was  coming  alongside  of  the  other  car 
he  saw  Its  rear  end  slewing  towards  the 
track  on  which  he  was  proceeding,  and  Im- 
mediately applied  bis  brake,  but  not  quickly 
enough  to  avoid  a  collision.  The  forward 
end  of  the  west-bound  car  struck  the  side  of 
the  east-bound  car,  towards  its  rear  end.  Just 
before  they  stopped,  doing  little,  if  any,  dam- 
age to  the  cars,  which  moved  only  a  few  Inch- 
es before  they  stopped  altogether. 
.  The  testimony  shows  that  the  collision  was 
not  a  violent  one,  and  it  does  not  appear  that 
any  particular  damage  was  done  to  either  of 


the  cars,  or  that  any  person,  other  than  the 
plaintiff's  daughter,  was  Injured;  although 
Miss  Oillan,  the  friend  with  whom  Miss  Si- 
mone  was  sitting  and  conversing  at  the  time^ 
says,  "I  was  very  badly  shaken  op,"  and 
that  there  was  a  "crash."  It  further  ap- 
pears that  Miss  Simone  fainted  Immediately 
after  the  "crash,"  and  wad  taken  from  the 
car  Into  a  drug  store,  where  she  recovered 
from  her  fainting  fit,  and  was  then  taken 
home.  It  does  not  appear  that  she  suffered 
any  actual  external  bodily  injury  at  the  time 
of  the  collision ;  and  she  herself  testifies  that 
when  she  heard  the  crash  she  was  frightened 
with  the  idea  that  the  car  had  been  struck 
by  a  steam  train  at  the  crossing  of  the  steam 
railroad  at  Plainfleld  street,  and  immediately 
fainted.  After  she  got  home  she  claims  that 
she  suffered  from  vomiting,  insomnia,  head- 
ache, pains  in  the  left  side,  left  leg,  and  back, 
the  pains  sometimes  going  across  to  her  right 
side;  that  she  remained  in  bed  for  nearly 
three  months,  was  too  weak  to  get  up  without 
assistance,  and  continued  to  suffer  from  head- 
aches and  the  pains  above  mentioned;  had 
frequent  fainting  attacks,  continued  to  suf- 
fer from  insomnia  and  nervous  disorders 
and  weakness  down  to  the  time  of  the  trial, 
and  that  she  has  suffered  complete  failure  to 
perform  her  menstrual  functions.  A  doctor 
was  called  to  her  on  the  day  of  the  accident, 
and  attended  her  subsequently  for  some 
weeks.  He  made  a  complete  physical  exami- 
nation of  her,  and  he  does  not  testify  that  be 
found  any  external  injury  to  her  body  what- 
ever; and  there  Is  no  other  evidence  tending 
to  show  any  external  physical  injury.  We 
think  it  is  fairly  to  be  inferred,  from  all  the 
testimony  in  the  case,  that  whatever  physical 
sufferings  and  disorders  resulted  to  the  plain- 
tUTs  daughter  were  due  to  nervous  shock 
brought  on  by  fright.  The  Jury  returned  a 
verdict  for  the  plaintiff  for  the  sum  of  |400. 

The  defendant  asks  to  have  this  verdict  set 
aside  (1)  because  there  is  no  proof  of  negli- 
gence on  the  part  of  the  defendant;  (2)  be- 
cause the  plaintiffs  daughter  was  not  injured 
as  a  result  of  the  accident;  (3)  because  the 
damages  were  excessive;  (4)  because  the  su- 
perior court  erred  In  its  rulings  in  admission 
of  testimony,  and  In  Its  charge  to  the  Jury. 

As  to  the  proof  of  negligence  of  the  defend- 
ant company,  it  is  uncontradicted  that  there 
was  a  collision  between  two  cars, 'both  operat- 
ed by  the  defendant  company,  and  a  presump- 
tion of  negligence  arises  from  this  fact  which 
places  the  burden  of  explanation  upon  the 
defendant.  The  question  of  the  defendant's 
negligence  was  therefore  properly  submitted 
to  the  Jury,  and  It  was  for  the  Jury  to  say 
whether  the  explanation  offered  by  the  de- 
fendant was  or  was  not  a  satisfactory  ex- 
planatlon.  The  Jury,  having  found  for  the 
plaintiff,  must  have  found  that  the  defendant 
was  negligent,  and  this  court  cannot  properly 
set  the  verdict  aside  on  that  ground. 

As  to  the  question  whether  the  plaintiff's 
daughter  was  or  was  not  injured  as  a  r<^ 
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suit  of  the  accident,  there  was  some  conflict 
of  testimony  as  to  certain  claims  of  injury, 
as  to  tlie  nature,  character,  and  extent  of  tlie 
actual  suffering  of  the  plaintiff's  daugiiter, 
and  as  to  whether  such  suffering  was  a  result 
of  the  accident,  or  was  doe  to  her  preTious 
physical  conditions,  and  it  was  therefore 
properly  left  to  the  Jury  to  determine  wheth- 
er such  Injuries  as  the  plaintiff's  daughter 
actually  suffered  were  the  result  of  the  acci- 
doit  or  were  due  to  othef  and  independent 
causes.  We  cannot  properly  disturb  tlie  ver- 
dict on  this  ground,  since  the  Jury  have  found 
for  the  plaintiff.  Nor  do  we  think  the 
amount  of  the  verdict  is  excessive,  in  view  of 
the  previous  earning  capacity  of  the  plain- 
tiff's daughter,  and  of  the  length  of  time  the 
plaintiff  has  been  and  probably  will  be  de- 
prived of  the  earnings,  while  still  bound  to 
support  and  maintain  her  minor  child.  All 
of  the  foregoing  questions  were  properly  sub- 
mitted to  the  Jury,  and  we  do  not  find  that 
the  evidence  was  insufficient  to  warrant  the 
Jury  In  flndtog  Its  verdict  for  the  plaintiff. 
Tlie  defendant  urges  the  following  excep- 
tions, relating  to  alleged  errors  of  law  of 
the  superior  court:  (1)  That  the  court  erred 
In  admitting  a  question,  which  plaintiff's 
attorney  asked  of  one  of  the  physicians  who 
bad  previously  attended  Miss  Simone  some 
eight  months  prior  to  the  trial,  asking  for 
hlfl  opinion  as  to  the  time  of  her  ultimate  re- 
covery. The  question,  as  finally  framed,  was 
based  upon  his  observation  of  the  case,  and 
was  properly  admitted,  and  the  doctor  an- 
swered that  he  could  not  tell,  so  that  no  barm 
was  done  to  the  defendant  In  any  event.  (2) 
That  the  court  erred  in  its  refusal  to  charge 
the  Jury,  as  requested  by  the  defendant,  as 
follows:  "The  plaintiff  cannot  recover  for 
the  effects  up<»  her  daughter  of  fright  at 
the  time  of  the  accident,  not  accompanied  by 
physical  Injury.  *  •  *  If  the  fright  of 
the  plaintiff,  at  the  time  of  the  accident,  was 
due  to  imagining  that  a  steam  railroad  train 
had  run  into  the  car  upon  which  she  was  rid- 
ing, she  cannot  recover  for  the  effects  of  the 
fright,  so  caused."  And  erred  In  charging 
the  Jury  as  follows :  "If  that  fright  was  fol- 
lowed by  a  series  of  physical  Ills  as  Its  nat- 
ural consequence;  if  that  fright  as  a  cause 
gave  rise  to  nervous  disturbances,  and  those 
In  torn  to  ptiysical  troubles ;  and  that  fright 
Itself  was  caused  by  the  negligence  of  the  de- 
foidant — then  the  defendant  would  be  liable 
for  the  physical  results  of  its  own  negli- 
gence." These  rulings  bring  squarely  before 
this  court  the  question  whether  there  can  t>e 
a  recovery  for  bodily  injury  caused  by  fright 
when  the  fright  was  caused  by  the  negligence 
of  the  defendant,  where  there  was  no  actual 
physical  injury  at  the  time  of  the  accident, 
but  where  the  fright  was  followed  by  a  series 
of  physical  ills  as  Its  natural  consequence; 
where  the  fright  as  a  cause  gave  rise  to  nerv- 
ous disturbances,  and  those  in  turn  to  physi- 
cal troubles.  This  question  has  not  hereto- 
fore beoi  determined  in  this  state,  and  the 


cases  relating  thereto  in  oQiee  Jurisdictions 
have  given  rise  to  widely  differing  decisions. 
The  defendant  contends  that  this  court 
should  be  governed  by  the  rule  laid  down 
in  Mitchell  V.  Rochester  Railway  Co.,  161  N. 
X.  107,  45  N.  B.  354,  34  L.  R.  A  781,  56  .Vm. 
St  Rep.  604,  where  the  court  says  (page  108 
of  151  N.  X.,  page  354  of  45  N.  E.  [34  L.  E. 
A.  781,  56  Am.  St  Rep.  604]),  by  Martin,  J.: 
"The  facts  in  this  case  are  few  and  may  be 
briefly  stated.  On  the  flrst  day  of  April,  1881, 
the  plaintiff  was  standing  upon  a  crosswalk 
on  Main  street  in  the  city  of  Rochester,  await- 
ing an  opi)ortunity  to  board  one  of  the  de- 
fendant's cars  which  had  stopped  upon  the 
street  at  that  place.  While  standing  there, 
and  Just  as  she  was  about  to  step  upon  the 
car,  a  horse  car  of  the  defendant  came  down 
the  street  As  the  team  attached  to  the  car 
drew  near.  It  turned  to  the  right  and  came 
so  close  to  the  plaintiff  that  she  stood  between 
the  horses'  heads  when  they  were  stopped. 
She  testified  that  from  fright  and  excitement 
caused  by  the  approach  and  proximity  of  the 
team  she  became  unconscious,  and  also  that 
the  result  was  a  miscarriage  and  consequent 
illness.  Medical  testimony  was  given  to  the 
effect  that  the  mental  shock  which  she  tlien 
received  was  sufficient  to  produce  that  result 
Assuming  that  the  evidence  tended  to  show 
that  the  defendant's  servant  was  negligent  in 
the  management  of  the  car  and  horses,  and 
that  the  plaintiff  was  free  from  contributory 
negligence,  the  single  question  presented  Is 
whether  the  plaintiff  Is  entitled  to  recover  for 
the  defendant's  negligence  which  occasioned 
her  fright  and  alarm,  and  resulted  in  the  in- 
juries already  mentioned.  While  the  author- 
ities are  not  harmonious  upon  this  question, 
we  think  the  most  reliable  and  better-consid- 
ered cases,  as  well  as  public  policy,  fully  Jus- 
tify us  in  holding  that  the  plaintiff  cannot 
recover  for  injuries  occasioned  by  fright,- as 
there  was  no  immediate  personal  injury — 
[clUng  -cases].  •  •  •  If  it  be  admitted 
that  no  recovery  can  be  had  for  fright  occa- 
sioned by  the  negligence  of  another,  it  Is 
somewhat  difficult  to  understand  bow  a  de- 
fendant would  be  liable  for  its  consequences. 
Assuming  that  fright  cannot  form  the  basis 
of  an  action,  it  is  obvious  that  no  recovery 
can  be  had  for  injuries  resulting  therefrom. 
That  the  result  may  be  nervous  disease,  blind- 
ness, insanity,  or  even  a  miscarriage.  In  no 
way  changes  the  principle.  These  results 
merely  show  the  d^ree  of  fright  or  the  ex- 
tent of  the  damages.  The  right  of  action 
must  still  depend  upon  the  question  whether 
a  recovery  may  be  had  for  fright  If  it  can, 
thai  an  action  may  be  maintained,  however 
slight  the  injury.  If  not  then  there  can 
be  no  recovery,  no  matter  how  grave  or  seri- 
ous the  consequences.  Therefore  the  logical 
result  of  the  respondent's  concession  would 
seem  to  be,  not  only  that  no  recovery  can 
be  had  for  mere  fright  but  also  that  none 
can  be  had  for  injuries  which  are  the  direct 
consequences  of  it   If  the  right  of  recoveiy 
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In  tbia  class  of  cases  abould  be  once  establlsti- 
ed.  It  woold  naturally  result  In  a  flood  of  liti- 
gation in  cases  wbere  the  injury  complained 
of  may  be  easily  feigned  without  detection, 
and  where  the  damages  must  rest  upon  mere 
conjecture  or  s];>ecuIation.  The  difficulty  which 
often  exists  in  cases  of  allied  physical  la- 
Jury,  In  determining  whether  'they  exist,  and, 
if  so,  whether  they  were  caused  by  the  negli- 
gent act  of  the  defendant,  woul4  not  only  be 
greatly  increased,  but  a  wide  field  would  be 
opened  for  fictitious  or  speculative  claims. 
To  establish  such  a  doctrine  would  be  con- 
trary to  principles  of  public  ix>Iicy."  And 
the  defendant  cites  In  support  of  the  same 
doctrine  the  cases  of  Bwlng  t.  P.  CS.  &  St 
Louis  By.  Co.,  147  Pa.  40,  23  Atl.  340,  14  L. 
B.  A.  666,  30  Am.  St  Rep.  709;  Deming  t. 
a,  B.  I.  &  P.  By.  Co.,  80  Mo.  App.  154; 
Halle's  Curator  t.  Tex.  &  Pa.  By.  Co.,  60  Fed. 
558,9aaA.134,23L.R.  A.  774;  Lehman 
▼.  Brooklyn  City  B.  Co.,  47  Hun  (N.  X.)  355 ; 
ScbefTer  t.  Bailway  Co.,  105  U.  S.  249,  26  L. 
Ed.  1070;  Mahoney  t.  Dankwart  108  Iowa, 
321,  79  N.  W.  134 ;  Victorian  By.  Com'rs  t. 
Conltas,  Ia  B.  13  App.  Cas.  222. 

All  these  were  cases  where  there  was  evi- 
dence of  actnal  physical  or  nervous  disor- 
ders, such  as  miscarriage^  or  insanity,  nerv- 
ous prostration  or  other  serious  disorders, 
abown  to  have  been  the  results  of  negligence 
of  the  defendant  In  the  several  cases ;  and  in 
all  of  these  cases  the  courts  substantially  ad- 
here to  the  rule  contended  for  by  defendant 
in  this  case^  some  finding  that  the  damages 
moved  were  too  remote,  and  were  not  the 
moxlmate  result  of  the  defendant's  negll- 
gaice,  and  many  of  them  taking  the  same 
ground  as  to  public  policy  as  was  set  forth 
in  the  above  quotation  from  Mitchell  v. 
Bochester  By.  Co.,  supra.  The  balance  of  the 
cases  cited  on  behalf  of  defendant  to  wit 
Gulf,  C.  &  St  Fe  By.  Co.  v.  Trott  86  Tex. 
412,  25  S.  W.  419,  40  Am.  St  Bep.  868;  Wy- 
man  v.  Leavitt  71  Me.  227,  36  Am.  Rep.  303; 
A..  T.  &  St  Fe  By.  Co.  v.  McGlnnis,  46  Kan. 
109,  28  Pac.  453;  The  Queen  (D.  C.)  40  Fed. 
684;  Ealen  v.  Terre  Haute,  etc.,  R.  Ca,  iH 
Ind.  App.  202,  47  N.  E.  694,  63  Am.  St  Bep. 
343 — were  all  cases  where  It  appeared  that 
the  claim  was  for  mere  fright  te&r,  or 
toror,  not  accompanied  by  any  immediate 
physical  injury,  and  not  shown  to  have  been 
followed  by  any  nervous  or  physical  disorder 
of  any  kind  as  a  result  of  the  fright  etc. 
These  cases,  therefore,  do  not  apply  here. 

One  case  not  cited  on  defendant's  brief, 
but  seemingly  quite  as  closely  applicable  In 
its  doctrine  as  those  above  referred  to,  is 
that  of  Spade  t.  Lynn  &  Boston  B.  R.  Co., 
168  Mass.  285,  47  N.  E.  88.  38  U  R.  A.  512, 
60  Am.  St  Rep.  393,  where  It  Is  held  that 
in  an  action  to  recover  damages  for  an  In- 
jury sustained  through  the  negligence  of 
another,  there  can  be  no  recovery  for  a  bodi- 
ly injury  caused  by  mere  fright  and  mental 
disturbance.  The  court  (Allen,  J.)  says  (page 
287  of  168  Mass.,  page  89  of  47  N.  E.  [38  L. 


B.  A.  612,  60  Am.  St  B«.  393]):  "The  case 
calls  for  a  consideration  of  the  real  ground 
upon  which  the  liability  or  nonliability  of  a 
defendant  guilty  of  negligence  in  a  case  like 
the  present  depends.  The  exemption  from 
liability  for  mere  fright  terror,  alarm,  or 
anxiety  does  not  rest  on  the  assumption  that 
these  do  not  constitute  an  actual  injury. 
They  do  in  fact  deprive  one  of  enjoyment 
and  of  comfort  cause  real  suffering,  and  to  a 
greater  or  less  extent  disqualify  one  for  the 
time  being  from  doing  the  duties  of  life.  If 
these  results  flow  from  a  wrongful  or  neg- 
ligent act  a  recovery  therefor  cannot  be  de- 
nied on  the  ground  that  the  injury  is  fanci- 
ful and  not  real.  Nor  can  it  be  maintained 
that  these  results  may  not  be  the  direct  and 
Immediate  consequence  of  the  negligence. 
Danger  excites  alarm.  Few  people  are  whol- 
ly Insensible  to  the  emotions  caused  by  Im- 
minent danger, 'though  some  are  less  affected 
than  others.  It  must  also  be  admitted  that 
a  timid  or  sensitive  person  may  suffer  not 
only  In  mind,  but  also  in  body,  from  such 
a  cause.  Great  emotion  may,  and  sometimes 
does,  produce  physical  effects.  The  action 
of  the  heart  the  circulation  of  the  blood,  the 
temperature  of  the  body,  as  well  as  the  nerves 
and  the  appetite,  may  all  be  affected.  A 
physical  injury  may  be  directly  traceable  to 
fright  and  so  may  be  caused  by  it  We  can- 
not say,  therefore,  that  such  consequences 
may  not  flow  proximately  from  unintentional 
negligence,  and  If  compensation  in  damages 
may  be  recovered  for  a  physical  injury  so 
caused,  it  is  hard  on  principle  to  say  why 
there  should  not  also  be  a  recovery  for  the 
mere  mental  suffering  when  not  accompanied 
by  any  perceptible  physical  effects.  It  would 
seem,  therefore,  that  the  real  reason  for  re- 
fusing damages  sustained  from  mere  fright 
must  be  something  different  and  it  probably 
rests  on  the  ground  that  in  practice  it  is 
impossible  satisfactorily  to  administer  any 
other  rule.  The  law  must  be  administered 
in  the  courts  according  to  general  rules. 
Courts  will  aim  to  make  these  rules  as  Just 
as  possible,  bearing  in  mind  that  they  are  to 
be  of  general  application.  But  as  the  law  is 
a  practical  science,  having  to  do  with  the 
affairs  of  life,  any  rule  Is  unwise  if,  in  its 
general  application,  it  will  not  as  a  usual 
result  serve  the  purposes  of  Justice.  A  new 
rule  cannot  be  made  for  each  case,  and  there 
must  therefore  be  a  certain  generality  in  rules 
of  law,  which,  In  particular  cases,  may  fall 
to  meet  what  would  be  desirable  if  the  single 
case  were  alone  to  be  considered."  Page  290 
of  168  Mass.,  page  89  of  47  N.  B.  (88  L.  R. 
A.  612,  60  Am.  St  Rep.  393):  "The  law  of 
negligence  in  its  special  application  to  cases  of 
accidents  has  received  great  develoi»nent  in 
recent  years.  The  number  of  actions  brought 
is  very  great  This  should  lead  courts  well 
to  consider  the  grounds  on  which  claims  for 
compensation  properly  rest  and  the  neces- 
sary limitations  of  the  right  to  recover.  We 
remain  satisfied  with  the  rule  that  there  can 
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be  no  recovery  for  fright,  terror,  alarm, 
anxiety,  or  distress  of  mind.  If  these  are  un- 
accompanied by  some  physical  Injury;  and 
If  this  rule  Is  to  stand,  we  think  It  should 
also  be  held  that  there  can  be  no  recovery 
for  such  physical  injuries  as  may  be  caused 
solely  by  such  mental  disturbance,  where 
there  Is  no  injury  to  the  person  from  with- 
out The  logical  vindication  of  this  rule  is 
that  It  is  unreasonable  to  hold  persons  who 
are  merely  negligent  bound  to  anticipate 
and  guard  against  fright  and  the  consequen- 
ces of  fright,  and  that  this  would  open  a 
wide  door  for  unjust  claims,  which  could  not 
successfully  be  met.  These  views  are  sup- 
ported by  the  following  decisions:  Victor- 
ian Ry.  Com'rs  v.  Coultas,  L.  R.  13  App. 
Cas.  222;  Mitchell  v.  Rochester  Ry.  Co..  151 
N.  T.  107,  45  N.  E.  354,  34  L.  R.  A.  781,  66 
Am.  St  Rep.  604;  Ewlng  v.  P.,  C  &  St 
Louis  Ry.  Co.,  147  Pa.  St.  40,  23  Atl.  840. 
14  L.  R.  A.  666,  30  Am.  St  Rep.  709;  Halle's 
Curators  v.  Tex.  &  Pa.  Ry.  Co.,  60  Fed.  557, 
9  0.  C.  A.  134,  23  L.  R.  A.  774."  We  are 
not  able  to  follow  the  rule  laid  down  In  the 
above-qnoted  cases.  It  Is  always  a  question^ 
frequently  of  much  difficulty,  to  be  decided 
In  the  particular  case,  whether  the  injury 
for  which  damages  are  sought  Is  the  proxi- 
mate result' of  the  act  or  acts  complained  of. 
But  when  it  is  admitted,  as  It  is  In  Spade  v. 
Lynn  &  Boston  R.  Co.,  supra,  that  In  a  large 
class  of  cases  there  may  be  injuries  of  the 
most  serious  character  directly  resulting 
from  the  negligence  of  the  defendant  as  a 
proximate  cause,  for  which  the  law  will  af- 
ford no  remedy  because  of  some  probable 
difficulty  or  occasional  injustice  in  the  ad- 
ministration of  a  more  liberal  rule,  it  ap- 
pears to  us  that  the  conclusion  is  quite  il- 
logical and  is  a  pitiful  confession  of  incom- 
petence on  the  part  of  courts  of  Justice. 

The  Supreme  Judicial  Court  of  Massa- 
chusetts, through  Holmes,  J.,  in  speaking  of 
The  rule  laid  down  in  Spade  v.  R.  Co.,  supra, 
said.  In  Homans  v.  Boston  Elevated  R.  Co., 
180  Mass.  456,  457,  62  N.,  B.  737,  57  L.  R. 
A.  291,  91  Am.  St  Rep.  324:  "As  has  been 
explained  repeatedly,  it  is  an  arbitrary  excep- 
tion, based  upon  a  notion  of  what  is  prac- 
ticable, that  prevents  a  recovery  for  visible 
illness  resulting  from  nervous  shock  alone. 
•  •  •  But  when  there  has  been  a  battery 
and  the  nervous  shock  results  from  the  same 
wrongful  management  as  the  battery,  it  Is 
at  least  equally  impracticable  to  go  further 
and  to  inquire  whether  the  shock  comes 
through  the  battery  or  along  with  it  Even 
were  it  otherwise,  recognizing  as  we  must 
the  logic  In  favor  of  the  plaintiff  when  a 
remedy  is  denied  because  the  only  immediate 
wrong  was  a  shock  to  the  nerves,  we  think 
that  when  the  reality  of  the  cause  Is  guaran- 
tied by  proof  of  a  substantial  battery  of  the 
person  there  is  no  occasion  to  press  further 
the  exception  to  general  rules."  We  trust 
we  may  be  excused  for  calling  such  a  rule 
illogical,  when  the  same  court  which  pro- 


mulgated the  rule  has  given  us  its  own  opin- 
ion in  such  plain  terms  to  the  same  effect 
We  think  that  the  rule  laid  down  in  the 
cases  hereinafter  discussed  is  the  logical  rule 
in  such  cases,  and  fully  supports  the  ruling 
of  the  superior  court  in  the  case  at  bar. 

In  Bell  V.  Great  Northern  Railway  Oo.. 
26  L.  R,  (Ir.)  Ex.  DIv.  428,  438,  et  seq.,  the 
syllabus  shows  that:  "While  A.  was  travel- 
ing as  a  passenger  In  an  excursion  train  over 
a  po'rtlon  of  the  defendants'  line  of  railway, 
the  train,  which  was  too  heavy  to  be  carried 
by  the  engine  up  an  Incline,  was  divided  by 
the  defendants'  servants;  the  carriage  occu- 
pied by  A.,  with  certain  others,  remaining 
attached  to  the  engine.  The  hinder  part  of 
the  train  having  thereupon  descended  the 
incline  with  great  velocity,  the  engine  was 
reversed,  and  with  the  remaining  carriages 
[Including  that  in  which  A.  was  seated]  fol- 
lowed down  the  incline,  also  at  a  high  rate 
of  speed,  until  stopped  with  a  violent  Jerk. 
In  an  action  for  Injuries  sustained  by  A., 
It  was  proved  that  A.  was  put  In  great  fright 
by  the  occurrence,  and  that  she  suffered  from 
nervous  shock  In  consequence  of  such  fright 
She  was  Incapacitated  from  performing  her 
ordinary  avocations;  and  medical  witnesses 
were  of  opinion  that  her  ^mptoms  might 
result  in  paralysis.  The  learned  Judge  in 
charging  the  Jury  told  them  that  if  great 
fright  was.  In  their  opinion,  a  reasonable  and 
natural  consequence  of  the  circumstances  In 
which  the  defendants  had  placed  A.,  and  she 
was  actually  put  in  great  fright  by  these  cir- 
cumstances, and.  If  injury  to  her  health  was. 
In  their  opinion,  a  reasonable  and  natural 
consequence  of  such  great  fright,  and  was 
actually  occasioned  thereby,  damages  for 
such  injury  would  not  be  too  remote,  and 
might  be  given  for  them.    •    •    •  » 

Palles,  O.  B.,  says  (page  438  et  seq.):  "It 
is;  then,  to  be  observed  (1)  that  the  negli- 
gence is  a  cause  of  the  Injury,  as  least  In 
the  sense  of  a  causa  sine  qua  non;  (2)  that 
no  Intervening  independent  cause  of  the  in- 
Jury  is  suggested;  (3)  that  Jurors,  having 
regard  to  their  experience  of  life,  may  bold 
fright  to  be  a  natural  and  reasonable  con- 
sequence of  such  negligence  as  occurred  in 
the  present  case.  If,  then,  such  bodily  in- 
jury as  we  have  nere  may  be  a  natural 
consequence  of  fright  the  chain  of  reasoning 
is  complete.  Bnt  the  medical  evidence  here 
is  such  that  the  Jury  might  from  It  reason- 
ably arrive  at  the  conclusion  that  the  in- 
Jury,  similar  to  that  which  actually  resulted 
to  the  plaintiff  from  the  fright  might  reason- 
ably have  resulted  to  any  person  who  bad 
been  placed  in  a  similar  position.  It  has  not 
been  suggested  that  there  was  anything  spe- 
cial In  the  nervous  organization  of  the  plain- 
tiff which  might  render  the  effect  of  the  negli- 
gence or  fright  upon  her  different  in  char- 
acter from  that  which  it  would  have  pro- 
duced in  any  other  individual.  I  do  not  my- 
self think  that  proof  that  the  plaintiff  was 
of  an  unusually  nervous  disposition  would 
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hare  been  material  to  the  question;  for  per- 
sons, whether  nervous  or  strong-minded,  are 
entitled  to  be  carried  by  railway  companies 
without  unreasonable  risk  of  danger ;  and  my 
only  reason  for  referring  to  the  circumstance 
Is  to  show  that.  In  this  particular  case,  the 
Jury  might  have  arrived  at  the  conclusion 
that  the  Injury  which  did.  In  fact,  ensue  was 
a  natural  and  reasonable  consequence  of  the 
negligence  which  actually  caused  It  Again 
It  Is  admitted  that,  as  the  negligence  caused 
fright.  If  the  fright  contemporaneously  caused 
physical  Injury,  the  damage  would  not  be 
too  remote.  The  distinction  insisted  upon  is 
one  of  time  only.  The  proposition  Is  that, 
although,  if  an  act  of  negligence  produces 
such  an  effect  upon  particular  structures  of 
the  body  as  at  the  moment  to  afTord  palpable 
evidence  of  physical  Injury,  the  relation  of 
proximate  cause  and  effect  exists  between 
such  negligence  and  the  Injury,  yet  such  re- 
lation cannot  in  law  exist  in  the  case  of  a 
similar  act  producing  upon  the  same  struc- 
tures an  effect  which,  at  a  subsequent  time — 
say  a  week,  a  fortnight,  or  a  month — must  re- 
sult, without  any  Intervening  cause,  in  the 
same  physical  Injury.  As  well  might  it  be 
said  that  a  death  caused  by  poison  Is  not  to 
tie  attributed  to  the  person  who  administered 
it,  because  the  mortal  effect  is  not  produced 
contemporaneously  with  Its  administration. 
This  train  of  reasoning  might  be  pursued 
much  farther ;  but,  in  consequence  of  the  de- 
cision to  which  I  shall  hereafter  refer,  I  deem 
it  unnecessary  to  do  so." 

The  court  then  proceeds  to  criticise  Vic- 
torian Ry.  Com'rs  v.  Coultas,  supra,  and 
refuses  to  follow  its  rule;  and  concludes  as 
follows  (page  442  of  13  App.  Cas.):  "In  con- 
clusion, then,  I  am  of  the  opinion  that,  as  the 
relation  between  fright  and  Injury  to  the 
nerve  and  brain  structures  of  the  body  is  a 
matter  which  depends  entirely  upon  scientific 
and  medical  testimony.  It  is  impossible  for 
any  court  to  lay  down,  as  a  matter  of  law, 
that  If  negligence  cause  fright,  and  such 
fright.  In  Its  turn,  so  affects  such  structures 
as  to  cause  Injury  to  health,  such  injury  can- 
not be  'a  consequence  which,  in  the  ordinary 
course  of  things,  would  flow  from  the'  negli- 
gence, unless  such  injury  'accompany  such 
n^ligence  in  point  of  time.' " 

Id  Purcell  v.  St  Paul  City  Ry.  Co.,  48 
Minn.  134,  138;  50  N.  W.  1034,  16  L.  R,  A. 
203,  it  was  held  that  if  the  negligence  of  a 
carrier  place  a  passenger  in  a  position  of 
«ncb  Kpp&teat  imminent  peril  as  to  cause 
fright,  and  the  fright  causes  nervous  convul- 
sions and  illness,  the  negligence  is  the  prox- 
imate cause  of  the  Injury,  and  the  Injury  is 
one  for  which  an  action  may  be  brought  A 
passenger  Injured  by  negligence  of  the  car- 
rier is  oititled  to  recover  to  the  full  ^tent  of 
the  injury  so  caused,  without  regard  to 
whether,  owing  to  his  previous  condition  of 
health,  be  is  more  or  less  liable  to  injury. 

It  was  said  by  Qllflllan,  C.  J.  (page  138 
of  48  Minn.,  page  1034  of  50  N.  W.  [16  U 


R.  A.  203]):  "There  may  be  a  succession  of 
Intermediate  causes,  each '  produced  by  the 
one  preceding,  and  producing  the  one  fol- 
lowing it  It  must  appear  that  the  Injury 
was  the  natural  consequence  of  the  wrongful 
act  or  omission.  The  new,  independent,  In- 
tervening cause  must  be  one  not  produced  by 
the  wrongful  act  or  omission,  but  independent 
of  It  and  adequate  to.  bring  about  the  in- 
jurious result  Whether  the  natural  connec- 
tion of  events  was  maintained,  or  was  broken 
by  such  new,  independent  cause.  Is  generally 
a  question  for  the  Jury.  In  this  case  the 
only  cause  that  can  be  suggested  as  Inter- 
vening between  the  negligence  and  the  injury 
is  plaintiff's  condition  of  mind,  to  wit  her 
fright  Ck)uld  that  be  a  natural,  adequate 
cause  of  the  nervous  convulsions?  The  mind 
and  body  operate  reciprocally  on  each  other. 
Physical  Injury  or  Illnees  sometimes  causes 
mental  disease.  A  mental  shock  or  disturb- 
ance sometimes  causes  Injury  or  illness  of 
body,  especially  of  the  nervous  system.  Now, 
if  the  fright  was  the  natural  consequence  of 
— was  brought  about  caused  by — the  circum- 
stances of  peril  and  alarm  in  which  defend- 
ant's negligence  placed  plaintiff,  and  the 
fright  caused  the  nervous  shock  anu  convul- 
sions and  consequent  Illness,  the  negligence 
was  the  proximate  cause  of  those  Injuries. 
That  a  mental  condition  or  operation  on  the 
part  of  the  one  Injured  comes  between  the 
negligence  and  injury  does  not  necessarily 
break  the  required  sequence  of  intermediate 
causes.  If  a  passenger  be  placed,  by  the  car- 
rier's negligence.  In  apparent.  Imminent  peril, 
and,  obeying  the  natural  instinct  of  self-pres- 
ervation, endeavor  to  escape  It  by  leaping 
from  the  car  or  coach,  and  In  doing  so  is 
Injured,  be  may,  if  there  be  no  contributory 
negligence  on  his  part  recover  for  the  injury, 
although,  had  be  remained  in  the  car  or 
coach,  he  would  not  have  been  Injured.  The 
endeavor  to  escape  Is  not  of  Itself  contribu- 
tory negligence.  Wilson  r.  Northern  Pac.  R. 
Co..  26  Minn.  278,  8  N.  W.  333.  In  such 
case,  though  there  comes,  as  an  intermediate 
cause  between  the  negligence  and  injury,  a 
condition  or  operation  of  mind  on  the  part  of 
the  injured  passenger,  the  negligence  is  never- 
theless the  proximate  cause  of  the  injury. 
The  defendant  suggests  that  plalntilTs  preg- 
nancy rendered  her  more  susceptible  to 
groundless  alarm,  and  accounts  more  natural- 
ly and  fairly  than  defendant's  negligence  for 
the  injurious  consequences.  Certainly  a  wo- 
man In  her  condition  has  as  good  a  right  to 
be  carried  as  any  one,  and  is  entitled  to  at 
least  as  high  a  degree  of  care  on  the  part 
of  the  carrier.  It  may  be  that  where  a 
passenger,  without  the  knowledge  of  the  car- 
rier. Is  sick,  feeble,  or  disabled,  the  latter 
does  not  owe  to  him  a  higher  degree  of  care 
than  he  owes  to  passengers  generally,  and 
that  the  carrier  would  not  be  liable  to  him 
for  an  injury  caused  by  an  act  or  omission 
not  negligent  as  to  an  ordinary  passenger. 
But  when  the  act  or  omission  Is  negllg 
Digitized  by  Vj( 
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as  to  any  and  all  passengers,  well  or  ill,  any 
one  Injured  by  the  negligoice  must  be  en- 
titled to  recover  to  the  full  extent  of  tbe  In- 
Jury  80  caused,  without  regard  to  whether, 
owing  to  bis  previous  condition  of  health, 
he  is  more  or  less  liable  to  injury.  If  the 
recovery  of  a  passenger  In  feeble  health  were 
to  be  limited  to  what  he  would  have  been 
entitled  to  had  he  been  sound,  then,  in  case 
of  a  destruction  by  fire  or  wrecking  of  a  rail- 
road car  through  the  negligence  of  those  In 
charge  of  it,  If  all  tbe  passengers  but  one 
were  able  to  leave  it  in  time  to  escape  injury, 
and  that  one  could  not  because  sick  or  lame, 
he  could  not  recover  at  all.  The  suggestion 
mentioned  would,  if  carried  to  its  logical 
consequences,  lead  to  such  a  conclusion." 

In  Sloane  T.  Southern  Cal.  Ry.  Co.,  Ill 
Cal.  668,  680,  et  seq.,  44  Pac.  320,  82  L.  R.  A. 
193,  after  statement  of  the  facts  of  the  case 
and  of  the  arguments  of  counsel,  the  opinion, 
per  Harrison,  J.  (page  680  of  111  Cal.,  page 
322  of  44  Pac  et  seq.  [32  L.  R.  A.  193])  says : 
"The  real  question  presented  by  the  objections 
and  exception  of  the  appellant  is  whether  the 
subsequent  nervous  disturbance  of  the  plain- 
tiff was  a  suffering  of  the  body  or  of  the 
mind.  Tbe  Interdependence  of  the  mind  and 
body  Is  in  many  respects  so  close  that  it  la 
Impossible  to  distinguish  their  respective  in- 
fluence upon  each  other.  It  must  be  conceded 
that  a  nervous  shock  or  paroxysm,  or  a  dis- 
turbance of  the  nervous  system,  Is  distinct 
from  mental  anguish,  and  fails  within  the 
physiological,  rather  than  the  psychological, 
branch  of  the  human  organism.  It  Is  a  matter 
of  general  knowledge  that  an  attack  of  sud- 
den fright  or  an  exposure  to  Imminent  peril 
has  produced  in  individuals  a  complete 
diange  in  their  nervous  system,  and  rendered 
one  who  was  physically  strong  and  vigorous 
weak  and  timid.  Such  a  result  must  be  re- 
garded as  an  injury  to  the  body  rather  than 
to  the  mind,  even  though  the  mind  l>e  at  the 
same  time  injuriously  affected.  Whatever 
may  be  the  Influence  by  which  the  nervous 
system  is  affected.  Its  action  under  that  in- 
fluence Is  entirely  distinct  from  the  mental 
process  which  is  set  in  motion  by  the  brain. 
The  nerves  and  nerve  centers  of  tbe  body  are 
a  part  of  the  physical  system,  and  are  not 
only  susceptible  of  lesion  from  external 
causes,  but  are  also  liable  to  be  weakened 
and  destroyed  from  causes  primarily  acting 
upon  the  mind.  If  these  nerves  or  the  en- 
tire nervous  system  is  thus  affected,  there  Is 
a  physical  injury  thereby  produced,  and,  If 
the  primal  cause  of  this  Injury  Is  tortious,  it 
is  immaterial  whether  it  Js  direct,  as  by  a 
blow,  or  indirect  through  some  action  upon 
the  mind.  This  subject  received  a  very  care- 
ful and  elaborate  consideration  in  the  case 
of  Bell  V.  Great  Northern  Ry.  Co.,  L.  R.  26 
Ir.  428.  [The  opinion  then  quotes  with  ap- 
proval from  the  Bell  Case,  much  the  same  por- 
tions as  above  quoted,  and  proceeds  as  fol- 
lows:] This  case  is  quoted  at  great  length, 
and  with  approval,  in  the  eighth  edition  of 


Mr.  Sedgwick's  treatise  on  Damages,  |  860. 
Mr.  Bevcn,  in  the  recent  edition  of  his  work 
on  Negligence  (volume  1,  pp.  77-81),  also  com- 
ments upon  It  with  great  approval.  In  Pur- 
cell  v.  St  Paul  City  Ry.  Co.,  48  Minn.  134, 
50  N.  W.  ICm,  16  L.  R.  A  203.  the  defendant 
so  negligently  managed  one  of  Its  cars  that  a 
collision  with  an  approaching  cable  car  seem- 
ed Imminent,  and  was  so  nearly  caused  that 
the  attendant  confusion  of  ringing  alarm 
bells,  and  of  passengers  rushing  out,  produced 
in  the  plaintiff,  who  was  a  passenger  on  the 
car,  a  sudden  fright  which  threw  her  into 
convulsions,  and,  she  being  then  pregnant, 
caused  In  her  a  miscarriage  and  subsequent 
Illness.  The  court  held  that  the  defendant's 
negligence  was  the  proximate  cause  of  the 
plalntlfTs  injury,  and  that  it  was  liable  there- 
for, even  though  the  immediate  result  of  the 
negligence  was  only  fright,  saying:  'A  mental 
shock  or  disturbance  sometimes  causes  in- 
Jury  or  Illness  of  body,  especially  of  the  ner- 
vous system.'  •  •  •  The  mental  condition 
which  superinduced  the  bodily  harm  in  the 
foregoing  cases  was  fright,  but  the  character 
of  the  mental  excitation,  by  which  the  Injury 
of  the  body  is  produced.  Is  immaterial.  If  it 
can  be  established  that  the  bodily  harm  is 
the  direct  result  of  the  condition,  without  any 
intervening  cause.  It  must  be  held  that  the  act 
which  caused  the  condition  set  In  motion  the 
agencies  by  which  the  Injury,  was  produced, 
and  is  the  proximate  cause  of  such  injury. 
Whether  tbe  indignity  and  humiliation  suf- 
fered by  Mrs.  Sloane  caused  the  nervous 
paroxysm,  and  the  Injury  to  her  health  from 
which  she  subsequently  suffered,  was  a  ques- 
tion of  fact  to  be  determined  by  the  jury. 
There  was  evidence  before  tbem  tending  <o 
establish  such  fact,  and.  If  they  were  satis- 
fled  from  that  evidence  that  these  °  results 
were  directly  traceable  to  that  cause,  and 
that  her  expulsion  from  the  car  bad  produced 
in  her  such  a  disturbance  of  her  nervous  sys- 
tem as  resulted  in  these  paroxysms,  they 
were  authorized  to  Include  in  their  verdict 
whatever  damage  she  bad  thus  sustained." 
In  Dulleu  V.  White  &  Sons,  70  L.  J.  (King's 
Bench  Dlv.  837,  842,  the  court  says  (per  Ken- 
nedy, J.,  page  837) :  "The  statement  of  claim 
alleges  that  on  July  20,  1900,  the  plaintiff, 
then  being  in  a  state  of  pregnancy,  was  behind 
the  bar  of  her  husband's  public  house,  and 
that  the  defendants  by  their  servant  negli- 
gently drove  a  pair-horse  van  into  the  public 
house.  It  goes  on  to  allege.  In  paragraph  4, 
that  the  plaintiff  In  consequence  sustained  a 
severe  shock,  and  was  seriously  ill,  and  on 
September  29th  following  gave  premature 
birth  to  a  child ;  and  In  paragraph  6,  that.  In 
consequence  of  the  shock  sustained  by  the 
plaintiff,  the  child  was  born  an  Idiot.  Then 
follows  the  claim  for  damages.  The  only  mat- 
ter we  have  to  decide  Is  whether.  If  it  be 
proved  at  tbe  trial  that  the  defendants'  8«irv- 
ant  did  negligently  drive  a  pair-horse  van, 
and,  by  reason  of  his  negligence,  drov'e  It 
into  the  part  of  the  public  house  ;n^er«t  th$ 
uiqiiizea  Dv  vjVJO'v  IV- 
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plaintiff  was,  and  did  thereby  cause  ber  such 
a  nervous  shock  as  to  make  her  III  In  body 
and  suffer  bodily  pain  in  t&e  way  alleged,  the 
plaintiff  has  a  good  cause  of  action  for  dam- 
ages under  paragraph  4.  •  •  *  The  de- 
fendants' counsel  summed  up  his  contention 
against  the  legal  validity  of  the  plaintiff's 
claim  in  the  statement  that  no  action  for 
negligence  will  lie  where  there  is  no  Im- 
mediate physical  Injury  resulting  to  the 
plaintiff.  He  has  argued  that  the  bodily 
barm,  which,  In  the  present  case,  resulted  to 
the  plaintiff  through  the  shock  received  by 
ber  through  the  Inroad  of  the  van  and  horses 
into  the  room  In  which  she  was,  and  which 
so  acted  npon  her  in  her  then  state  of  health 
as  to  cause  the  bodily  harm,  was  In  point  of 
law  too  remote  a  consequence  of  the  negli- 
gence of  the  defendants'  servant.  My  Brother 
Philllmore  and  I  agree  that  this  contention 
ought  not  to  be  upheld ;  but  as  we  arrive  at 
this  result  by  somewhat  different  courses  of 
reasoning,  and  the  case  Is  upon  the  authorities 
^.lot  free  from  difficulty,  and  raises  points  of 
general  Interest,  I  think  that  I  ought  to  state 
the  considerations  which  have  led  me  to  my 
conclusion."  The  court  then  proceeds  to  dis- 
cuss several  cases,  including  Victorian  Ry. 
Com'rs  V.  Conltas,  supra,  Mitchell  v.  Roch- 
ester Ry.  Co.,  supra,  and  various  tert-wrlters 
and  other  cases,  and  pays  sp^Ial  attention  to 
the  case  of  Spade  v.  I^n  &  Boston  R,  R., 
supra.  After  carefully  analyzing  this  case^ 
the  opinion  concludes  as  follows:  "But  cer- 
tainly, If  as  Is  admitted,  and  I  think  Justly 
admitted,  by  the  Massachusetts  judgment,  a 
claim  for  damages  for  physical  injuries  nat- 
urally and  directly  resulting  from  nervous 
shock  which  is  due  to  the  negligence  of  an- 
other in  causing  fear  of  immediate  bodily 
hnrt  Is  In  principle  not  too  remote  to  be  re- 
coverable In  law,  I  should  be  sorry  to  adopt 
a  rule  which  would  bar  all  such  claims  on, 
grounds  of  policy,  and,  in  order  to  repress 
the  x>os8lble  prosecution  of  unrighteous  or 
groundless  actions  of  the  like  kind.  Such  a 
course  Involves  the  risk  of  denial  of  Justice 
to  meritorious  claims,  and  It  necessarily  im- 
plies a  certain  degree  of  distrust,  which  I  do 
not  share,  in  the  capacity  of  legal  tribunals  to 
get  at  the  truth  in  this  class  of  case.  So  far 
as  I  am  entitled  to  speak  from  experience, 
I  see  no  reason  to  suppose  that  a  Jury  would 
really  have  more  difficulty  In  weighing  the 
medical  evidence  as  to  the  effects  of  nervous 
shock  through  fright,  than  In  weighing  the 
like  evideoce  as  to  the  effects  of  a  nervous 
8bo<&  through  a  railway  collision  or  a  road 
car  accident,  where,  as  often  happens,  no  pal- 
pable Injury,  or  very  slight  palpable  Injury, 
bas  been  occasioned  at  the  time."  See  also, 
as  tending  to  support  the  same  rule.  East 
Tenn.,  etc.,  R.  R.  Co.  v.  Lockhart,  79  Ala. 
815;  Fitzpatrick  v.  Great  Western  Ry.  Co^ 
12  U.  C.  Q.  B.  646 ;  Toakum  v.  Kroeger  (T«L 
OlT.  App.)  27  8.  W.  953 ;  McKeon  v.  Chicago, 
ete,  Ry.  Co.,  94  Wis.  477,  69  N.  W.  176,  85 
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L.  R.  A.  252,  59  Am.  St.  Rep.  910;  Mack  v. 
South-Bound  R.  Co.,  29  S.  E.  905,  908,  52  S. 
C.  323,  40  L.  R.  A.  679,  68  Am.  St  Rep.  918; 
I  Beveui  Neg.  in  Law,  77  et  seq. ;  4  Suther- 
land on  Damages,  8600,  3614;  Pollock  on 
Torts,  60;  Watson  on  Pers.  InJ.  610,  t  405. 
We  are  of  the  opinion  that  the  true  rule  Is 
well  stated  in  the  above  cases,  and  that  the 
charge  to  the  jury,  as  given  by  the  court  be- 
low, stating  the  rule  as  to  recovery  for  Inju- 
ries caused  by  fright,  was  a  full  and  correct 
statement  of  the  law,  relating  to  the  grounds 
of  recovery  in  this  class  of  cases.  The  two 
requests,  to  the  refusal  of  which  exception 
was  taken,  were  sufficiently  covered  by  the 
charge  of  the  court  as  previously  given,  in- 
structing the  jury  that  there  could  be  no  re- 
covery for  mere  fright,  not  accompanied  by 
physical  injury,  and  not  followed  by  any  In- 
Jory  as  its  natural  consequence. 

The  remaining  exceptions  relate  to  the  re- 
fusal of  the  court  to  charge  the  jury  properly, 
and  Its  error  in  charging  the  Jury  as  to  the 
plaintiff's  right  of  recovery  for  such  services, 
in  nursing  her  daughter  in  her  Illness,  as 
were  In  excess  of  the  ordinary  services  she 
would  be  bound  to  render  to  a  minor  child. 
We  find  no  error  in  these  instmctlons,  and  it 
does  not  In  any  way  appear  that  the  Jury 
placed  exaggerated  value  upon  such  services, 
or  that  the  verdict  was  thereby  unduly  In- 
creased. 

On  the  whole,  we  find  no  error  upon  ai^ 
ix>Int  taken  by  the  exceptions,  and  the  same 
ai*e  overruled;  and  the  case  Is  remanded  to 
the  superior  court,  with  Instructions  to  enter 
judgment  on  the  verdict. 


CONNECTICUT   MUT.    LIFE   INS.   CO.   v. 
TUCKER  et  al. 

(Supreme  Court  of  Rhode  Island.   Dee.  29, 
1905.) 

On  reargument.    Affirmed. 
For  former  report,  see  27  B.  L  170,  61  Atl. 
142. 

PER  CURIAM.  We  have  carefully  ex- 
amined the  cases  cited  by  the  counsel  for 
Darius  Pinkbam  and  considered  his  argu- 
ment, and  are  of  the  opinion  that  the  decision 
reported  in  27  R.  I.  170,  61  AtL  142,  is  cor- 
rect, and  the  same  is  therefore  affirmed. 

The  case  will  be  remanded  to  the  8Ui>erior 
court  with  directions  to  enter  the  decree 
framed  by  this  court. 


(28  R.  I.  ISO) 

GORMAN  V.  HAND  BREWING  CO. 

(Supreme  Court  of  Rhode  Island.    Feb.  26, 
1907.) 

1.  MASTSn  AND  SKBVAKT— IlTJTTBIXS  TO  SbBV- 
ANT  —  SUFFICntWCY  OF  EVIDBHCB  — NlOU- 
OENCE    OF    MaSTEB. 

Where  plaintiff's  intestate  was  thrown  from 
the  wagon  which  be  was  driving  for  defendant. 
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and  killed  while  the  horses  attached  to  the 
wagon  were  running  away  with  the  wagon  pole, 
which  had  become  broken  and  detached  from 
the  wagon,  evidence  tending  to  prove  tliat  the 
breaking  of  the  pole  was  caused  by  imperfect 
welding  of  the  iron  by  which  the  pole  was  at- 
tached to  the  wagon,  that  the  work  was  done  by 
servants  of  defendant  in  its  blacksmith  shop, 
and  that  the  pole  was  made  and  fitted  for  the 
wagon  by  defendant's  servants  established  a 
prima  fade  case  of  negligence  on  defendant's 
part. 

2.  Sauz. 

In  an  action  against  a  master  for  injories 
to  a  servant  causing  his  death,  and  resulting 

from  his  being  thrown  from  the  wagon  he  was 
driving  for  defendant  through  the  breaking  of 
the  pole  thereof,  evidence  examined,  and  neld 
insufficient  to  overcome  the  prima  facie  showing 
of  negligence  on  defendant's  part, 

3.  Evidence  —  Uncortbovertkd  Bvidencx  — 

SUFFIClENCr, 

Where  the  testimony  of  a  witness  contains 
inherent  improbabilities  or  contradictions  which 
satisfy  the  court  or  jury  of  its  falsity,  they  need 
not  accept  it  as  true  merely  because  It  is  not 
contradicted  by  direct  testimony. 

FEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence,  {  2437.1 

4.  Death — Excessive  Damaoeb. 

In  an  action  for  death  of  a  strong  healthy 
man  32  years  of  age,  employed  as  a  teamster, 
,1  verdict  held  excessive  above  the  sum  of  $10,- 
000. 

Bzceptlons  from  Superior  Court 
Trespass  on  the  case  tor  negligence  by 
JuUa  Gorman  against  the  Hand  Brewing 
Company.  Verdict  for  plaintiff,  and  defend- 
ant brings  exceptions.  Exceptions  overruled, 
except  on  question  of  damages. 

Argued  before  DOUGLAS,  C.  J.,  and  DU- 
BOIS, BLODGBTT,  JOHNSON,  and  PARK- 
HURST,  JJ. 

John  W.  Hogan  and  Philip  S.  Knauer,  for 
plaintiff.  Lewis  A.  Waterman  and  John  J. 
Fitzgerald,  for  defendant. 


DUBOIS,  J.  This  is  an  action  of  trespass 
on  the  case  for  negligence,  brought,  under 
the  statute,  by  the  widow  of  Jeremiah  Gor- 
man, to  recover  damages  for  the  death  ot 
her  husband,  which,  she  alleges,  was  caused 
by  the  wrongful  act,  default,  or  neglect  of 
the  defendant. 

It  appears  that  the  plaintiff's  husband,  a 
strong,  healthy  man  of  the  age  of  32  years, 
a  driver  In  the  employ  of  the  defendant, 
while  properly  driving  a  pair  of  horses  har- 
nessed to  a  loaded  wagon,  in  the  course  of 
bis  employment,  on  the  29th  day  of  March, 
1904,  received  the  injuries  which  caused  his 
death  by  being  thrown  from  the  driver's  seat 
of  the  wagon  to  the  ground,  while  the  horses 
were  running  away  with  the  wagon  pole, 
which  had  become  broken  and  detached  from 
the  wagon,  and  which  had  probably  struck 
and  frightened  the  horses  and  caused  them 
to  run  away.  After  verdict  for  the  plaintiff 
In  the  superior  court  the  defendant  duly 
made  a  motion  for  a  new  trial  for  the  reu- 
sons  hereinafter  stated  which  motion  was 
denied  by  said  superior  court,  and  the  cause 
was  brought  to  this  court  and  beard  upon 


the  defendant's  bill  of  exceptions  based  upon 
the  following  grounds:  That  the  verdict  is 
against  the  law;  that  the  verdict  is  against 
the  evidence;  that  the  damages  awarded  by 
the  jury  In  said  cause  are  grossly  excessive 
and  unjust;  that  the  defendant  has  discover- 
ed new  and  material  evidence  in  said  cause, 
which  it  bad  not  discovered  at  the  time  of 
the  trial  thereof,  and  which  it  could  not  have 
discovered  at  said  time  by  the  exercise  of 
reasonable  care;  that  the  judge  who  presided 
at  the  trial  of  said  case  erred  in  certain  of 
his  rulings,  to  which  exceptions  were  duly 
allowed,  and  that  the  counsel  for  the  plain- 
tiff made  a  statement  In  the  nature  of  testi- 
mony, to  which  exception  was  duly  allowed. 
The  verdict  U  not  against  the  law.  Under 
the  Instructions  given  to  the  Jury,  which  con- 
stituted the  law  governing  them  In  the  case, 
the  jury  was  at  liberty  to  find  either  for  the 
defendant  or  for  the  plaintiff,  according  to 
the  preponderance  of  the  evidence  as  weigh- 
ed by  them.  There  Is  nothing  in  the  verdict 
to  indicate  that  the  jury  disregarded  the  In- 
structions of  the  court 

1.  The  verdict  Is  not  against  the  evidence. 
The  testimony  for  the  plaintiff  tended  to 
pxove  that  the  breaking  of  the  pole,  which 
resulted  in  the  injury  and  subsequent  death 
of  her  husband,  was  caused  by  imperfect 
welding  of  the  Iron  by  which  the  pole  was 
attached  to  the  wagon,  and  that  the  work 
was  done  by  the  servants  of  the  defendant 
In  Its  blacksmith  shop,  and  that  the  pole  was 
made  and  fitted  for  said  wagon  by  servants 
of  the  defendant.  As  poles  do  not  usually 
become  detached  from  wagons  while  in  or- 
dinary use  through  breaks  of  that  character 
and  cause,  and  as  the  pole  and  wagon  was 
an  apparatus  wholly  under  the  control  of 
the  defendant,  the  mere  fact  that  it  did  so 
break  apart  from  the  wagon  is  inferentlally 
evidence  of  negligence  on  the  part  of  the  de- 
fendant The  plaintiff  having  thus  present- 
ed a  prima  facie  case^  the  burden  was  cast 
upon  the  defendant  to  rebut  the  presumption 
to  the  satisfaction  of  the  jury.  The  defend- 
ant offered  evidence,  by  two  witnesses,  an- 
other driver  and  a  helper  In  the  employ  of 
the  defendant  who,  in  another  wagon  pre- 
ceded the  wagon  driven  by  the  plaintiffs 
husband,  that  prior  to  the  time  of,  and  about 
a  mile  and  a  half  away  from  the  place  of, 
the  fatal  accident  the  off  side  of  the  half- 
clrcle  (so-called)  that  connected  the  pole  with 
the  axle  of  the  wagon  gave  way,  and  that  at 
'the  request  of  Gorman  they  went  back  to 
his  wagon  and  assisted  him  to  make  tempo- 
rary repairs  by  strapping  the  half-circle  of 
the  pole  to  the  axle  of  the  wagon  with  three 
lazy  straps  taken  from  the  harness  of  the 
horses  driven  by  Gorman,  two  straps  being 
used  on  the  off  side  and  one  on  the  nigh 
side,  and  that  they  then  proceeded  on  their 
journey  without  further  incident  until  the 
final  break  occurred.  No  evidence  was  in- 
troduced tending  to  strengthen  or  r^ut  this 
testimony  relative  to  such  repairs,  or  to 
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prove  that  the  wagons  were  or  were  not 
stopped  at  snch  time  and  place,  except  that 
the  manager  of  the  defendant  testified  that 
after  the  accident  Oonnan  told  him  aboat 
the  previoiis  break  and  the  repairs  that  had 
been  made,  and  another  witness  testified  that 
after  the  accident  be  saw  one  strap  hanging 
down  on  the  oS  side  of  the  axle.  The  tes- 
timony of  the  manager  as  to  the  courersa- 
tlon  with  Oonnan  is  not  supported  by  any 
other  witness,  but  ta  contradicted  by  a  num- 
ber of  persons  present  at  the  time.  Including 
the  doctor  and  nurse  in  attendance  upon  Gor- 
man. And  the  testimony  of  the  witness  in 
regard  to  eeelng  the  strap  on  the  axle  1b  not 
corroborated,  but  Is  contradicted  by  several 
other  witnesses  who  were  present  at  the  time 
be  claims  to  have  noticed  It,  and  who  had 
equal  opportunities  to  see  what  was  In  sight. 
The  Jury  not  only  found  for  the  plaintiff,  but 
answered  in  the  negative  the  following  spe- 
cial finding,  prepared  by  counsel  for  the  de- 
fendant: "Had  the  half-circle  on  the  right 
side  broken  and  been  repaired  temporarily 
either  by  Gorman  or  to  the  knowledge  of 
Gorman  prior  to  the  accident  that  resulted 
in  Gorman's  death?' 

2.  The  defendant  objects  to  the  verdict 
and  Q>eclal  finding  because  iU  reaching  such 
a  result  the  Jury  completely  ignored,  disre- 
garded, or  discarded  the  positive  testimony 
of  the  driver  and  helper  as  to  the  prior  break 
and  repairs,  and  calls  our  attention  to  our 
quotation  In  Murray  v.  Pawtuxet  Valley  St 
Vy.  Co.,  25  K.  I.  200,  212,  56  Atl.  491:  "It 
is  the  general  rule  that,  where  unlmpeached 
witnesses  testify  distinctly  and  positively  to 
facts  which  are  uncontradicted,  their  tes- 
timony suffices  to  overcome  a  mere  presump- 
tion." We  have  found  no  better  statement 
of  the  principle  under  consideration  than  Is 
made  by  Mitchell,  Justice,  in  Anderson  v. 
Uljengren,  50  Minn.  3,  62  N.  W.  219.  He 
says:  "The  rule  undoubtedly  la  that  where 
the  positive  testimony  of  a  witness  is  nncon- 
tradicted  and  unlmpeached,  either  by  other 
positive  testimony  or  by  circumstantial  evi- 
dence, either  intrinsic  or  e'^trinslc,  it  cannot 
be  disregarded,  but  must  control  the  decision 
of  the  court  or  Jury.  But  a  witness  may  be 
contradicted  by  the  facts  he  states  as  com- 
pletely as  by  direct  adverse  testimony.  A 
court  or  Jury  Is  not  bound  to  accept  It  as 
true  merely  because  there  Is  no  direct  tes- 
timony contradicting  it,  where  It  contains 
inherent  Improbabilities  or  contradictions, 
which  alone,  or  in  connection  with  other 
circumstances  In  evidence,  satisfy  them  of 
its  falsity."  Among  the  advantages  that  the 
Jury  always  has  over  the  court  which  is  ask- 
ed to  review  its  finding  Is  the  opportunity 
given  to  weigh  witnesses,  as  well  as  their 
testimony.  From  the  moment  that  a  wit- 
ness Is  called  to  the  stand  until  he  leaves  it 
and  l8  lost  to  view  his  physlclal  and  mental 
characteristics  are  subject  to  the  analysis 
of  12  students  of  human  nature,  having  dif- 
ferent degrees  of  capacity,  and  more  or  less 


experience,  who  pass  Judgment  upon  htm  as 
well  as  his  story.  In  this  case  the  Jury  took 
&  view  of  the  places  where  the  accidents  are 
said  to  have  occurred;  and,  although  this 
view  was  taken  In  October,  1906,  and  thwe- 
fore  at  a  different  season  of  the  year  from 
that  In  which  the  accident  happened,  and 
the  condition  of  the  roads  was  doubtless 
better,  still  the  material  composition,  width, 
and  grade  of  the  streets  were  observable  l>y 
them,  and  were  doubtless  of  value  In  the  con- 
sideration of  the  evidence  as  to  what  trans- 
pired thereon.  The  Jury  also  had  the  benefit 
of  an  examination  of  the  pole,  wagon,  har- 
ness, and  lazy  straps,  and  the  testimony  In 
explanation  of  the  change  In  the  circle  of  the 
pole  by  lengthening  it  since  the  accident,  and, 
after  the  arguments  of  counsel  and  the  clear 
and  correct  charge  of  the  court,  found  the 
verdict  and  special  finding  hereinbefore  men- 
tioned. That  the  Jury  was  warranted  in  so 
finding  is  clear  if  there  are  any  improbabili- 
ties or  contradictions  in  the  testimony  re- 
lating to  the  first  accident  which  alone,  or 
In  connection  with  other  circumstances,  rea- 
sonably satisfied  the  Jurymen  of  its  falsity. 
There  is  an  Inherent  Improbability  In  the 
story  that  one  side  of  the  half-circle  broke 
without  being  Immediately  followed  by  a 
corresponding  break  on  the  other  side.  No 
claim  is  made  that  the  break  occurred  while 
the  wagon  was  at  rest,  as,  for  Instance,  from 
a  kick  by  one  of  the  horses,  or  by  a  weight 
falling  upon  it,  or  from  any  force  suddenly 
applied  to  that  side.  On  the  contrary,  the 
Inference  Is  that,  while  this  loaded  wagon 
was  being  drawn  over  the  rough  road  on 
that  day  in  early  spring,  the  horses  pulled 
away  one  part  of  the  end  of  the  half-circle 
on  the  off  side  from  its  other  part,  which  was 
shackled  to  the  axle.  If  so,  what  would 
naturally  be  likely  to  happen?  All  the 
weight  of  the  wagon  and  load  and  all  the 
force  and  strength  of  the  horses  would  In- 
stantly be  transferred  to  the  nigh  side  of 
the  half-circle,  which  thus  would  be  called 
upon  to  bear  the  strain  to  endure  which  the 
entire  half -circle  had  Just  proved  Insufficient, 
with  the  probable  result  of  an  immediate 
break  on  that  side.  The  story  of  a  partial 
break  In  such  circumstances  assumes  that  a 
part  is  stronger  than  the  whole.  The  narra- 
tive of  the  temporary  repairs  by  means  of 
the  lazy  straps  Is  no  more  probabla  If  the 
half-circle  of  the  pole  was  strapped  to  the 
axle  as  tightly  as  It  could  be  on  the  off  side, 
and  was  strengthened  by  strapping  the  same 
as  well  as  possible  on  the  nigh  side,  the  effect 
must  have  been  to  draw  the  pole  several  de- 
grees out  of  true  towards  the  off  slde^  so 
that,  when  the  horses  attempted  to  overcome 
the  Inertia  of  the  loaded  wagon,  they  were 
drawing  towards  their  right  side,  and  were 
more  likely  to  turn  the  wagon  than  to  draw 
It  forward,  and  all  attempts  made  by  the 
driver  to  counteract  this  tendency  must  have 
added  greatly  to  the  strain  ordinarily  im; 
posed  upon  the  half -circle  and  at  that  time  en> 
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dured  by  the  two  straps  on  tbe  off  side  and 
tbe  unbroken  end  of  the  balf-circle  and  one 
strap  on  the  nigh  side.  The  jury  was  asked 
to  believe  that  this  make-shift  was  sufficient 
to  accomplish  Its  purpose,  and,  in  facC  did 
last  while  the  wagon  was  being  drawn,  a 
distance  of  about  a  mile  and  a  half,  to  the 
place  where  tbe  final  break  occurred;  and 
by  the  special  finding  tbe  Jury  made  Us  re- 
sponse. It  was  a  matter  clearly  within  tbe 
province  of  the  Jury  to  determine,  and  there 
Is  nothing  to  Indicate  that  the  verdict.  In- 
cluding the  special  finding,  was  the  result 
of  passion,  prejudice,  or  any  improper  mo- 
tive on  the  part  of  the  jury. 

We  are  of  the  opinion  that  the  Jury  erred 
in  computing  tbe  amount  of  damages,  and 
that  the  same  is  excessive,  and  should  not 
exceed  the  sum  of  $10,000.  A  new  trial  will 
be  granted  for  this  reason  unless  the  plain- 
tiff shall  remit  the  amount  In  excess  of  that 
sum. 

The  affidavits  filed  to  snpport  the  claim 
of  newly  discovered  evidence  contain  mostly 
cumulative  or  explanatory  testimony,  which, 
by  tbe  exercise  of  reasonable  diligence,  could 
have  been  presented  at  the  trial,  and,  more- 
over, is  not,  In  our  opinion,  of  a  nature  likely 
to  affect  tbe  result. 

Tbe  exceptions  to  the  rulings  of  the  pre- 
siding Justice  present  no  new  questions  of 
law,  and  we  find  no  error  in  his  ruling  in 
these  ren)ectB,  tbaetom  the  exceptions  are 
oyerruled. 

The  statement  of  counsel,  to  which  tbe  de- 
fendant took  exception,  was  perfectly  prop- 
er in  the  circumstances.  In  cross-examina- 
tion a  witness  for  the  plaintiff  had  Just  de-. 
nled  that  two  men  whom  he  saw  on  Satur- 
day came  from  Mr.  Hogan.  Mr.  Hogan  im- 
mediately admitted  that  they  did,  and  said 
that  he  was  surprised  at  tbe  denial  of  tbe 
witness. 

The  defendant  also  excepted  to  the  re- 
fusal of  tbe  presiding  Justice  to  grant  his 
motion  for  a  new  trial  upon  each  of  tbe 
following  grounds:  that  tbe  verdict  is 
against  the  law;  that  tbe  verdict  is  against 
the  evidence;  because  the  damages  awarded 
are  excessive,  and  for  newly  discovered  evi- 
dence. The  exception  that  tbe  damages 
awarded  are  excessive  must  be  sustained,  as 
hereinbefore  decided,  and  the  other  excep- 
tions, which  we  have  considered  and  dis- 
posed of,  must  be  overruled.  The  presiding 
justice  had  the  same  opportunity  that  the 
Jury  liad  to  satisfy  himself  of  the  credibility 
of  tbe  story  told  by  the  witnesses,  and  tbe 
fact  that  he  was  unwilling  to  disturb  the 
verdict  strengthens  tbe  presumption  that  it 
was  correct. 

Case  remanded  to  the  superior  court  for 
tt  new  trial,  unless  within  30  days  hereafter, 
the  plaintiff  shall  file,  in  said  court,  her  re- 
mittitur of  all  danoages  awarded  In  said  case 
In  excess  of  $10,000,  in  which  case  judgment 
shall  be  entered  on  the  verdict  so  reduced. 


OM  He.  123) 

AMERICAN    MEBCANTIIiB    BXCHANQIB 
v.  BLUNT. 

(Supreme  Judicial  Goart  of   BlalUe.    Nov.  iS, 
1906.) 

1.  COMTKACTB  •—  OoRsrBuonon  —  Okmbbai, 
BaLis  —  CoBSTBmHa    Ihsxbdhbnis-  To- 

OETHEB. 

When  a  contract  is  partly  written  and 
partly  oral,  the  written  and  the  oral  parta  must 
be  construed  together  in  determining  what  tbe 
whole  contract  expresses. 

2.  Sams— LKaAi.]xr— Eftkci  of  Pabiiai.  Ii.- 

IKQALITT. 

When  any  material  part  of  an  entire  con- 
tract which  was  legal  wnen  made  becomes  il- 
legal by  reason  of  a  statute  subaequently  enact- 
ed, such  contract  Ig  thereby  wholly  terminated 
as  soon  as  tbe  statute  takes  effect,  although  the 
time  specified  In  the  contract  for  its  perform- 
ance had  not  then  fully  expired. 

[E^  Note.— For  cases  in  point.  Me  Cant.  Dig. 
vol  11,  Contracts,  i  702.] 

8.  SAin— Acnons  roB  Bskaoh— Biohx  ox 

Action. 

When  a  contract  legal  at  its  inception  be- 
comes illegal  by  subsequent  statutory  enact- 
ment, no  action  can  be  maintained  on  such  con- 
tract for  a  failure  to  continne  to  perform  the 
conditions  of  such  contract  after  tne  illegality 
has  attached. 
4.  Samk. 

But  while  it  is  true  that  a  contract  which 
was  legal  at  ib>  inception  may  become  illegal  by 
subseguent  statutory  enactment,  yet  it  does  not 
follow  that  the  acts  done  under  the  contract  be- 
fore the  enactment  of  the  statute  are  illegal. 
In  such  case  the  statute  puts  an  end  to  the 
contract,  and  no  recovery  can  be  had  thereon 
for  nonperformance  after  the  time  when  the 
contract  Is  thus  terminated. 
6.  Save  —  Eirrnx  Coktkaot  —  Txsminatioii 

— Pbsfobmahos. 

The  plaintiff  and  the  defendant  made  a  con- 
tract which  was  partly  written  and  partly  oral, 
wherein  it  was  stipulated,  among  other  things, 
that  the  plaintiff  should  employ  its  "system"  in 
the  collection  of  claims  placed  in  its  hands  by 
the  defendant.  This  conti;act  was  a  continuing 
agreement,  and  was  Intended  to  be  operative  un- 
til the  same  was  canceled  by  the  parties,  or 
abrogated  by  law.  The  parties  did  not  cancel 
the  same.  It  was  a  part  of  the  plaintiff's  "sys- 
tem" that  when  Judgments  had  been  obtained 
against  debtors,  it  would  advertise  such  judg- 
ments for  sale  by  public  posters.  By  a  statute 
subseauentlv  enacted  such  advertising  was  made 
Illegal.  Held,  (1)  that  the  contract  was  an  en- 
tire contract;  (2)  that  ue  contract  being  an 
entire  contract  was  wholly  terminated  as  soon 
as  the  statute  took  effect;  (3)  that  the  plaintiff 
cannot  recover  from  the  defendant  for  nonper- 
formance of  the  conditions  of  tbe  contract  after 
the  time  when  the  statute  went  into  effect. 

(Official.) 

Beport  from  Supreme  Jadlcial  Court,  Pen- 
obscot  County. 

Action  by  tbe  American  Mercantile  Ex- 
change against  A.  G.  Blunt.  Heard  on  report 
Judgment  for  defendant. 

Assumpsit  on  a  contract  made  November 
24,  1S87,  by  the  plaintiff  corporation,  a  col- 
lection agency,  and  the  defendant  in  relation 
to  tbe  collection  of  claims  placed  in  the  hands 
of  the  plaintiff  by  tbe  defendant.  The  plain- 
tiff alleged  that  tbe  defendant  had  failed  to 
Iterform  bis  part  of  tbe  c<mtract,  and  that  In 
consequence  of  tills  failure  the  defendant  ow- 
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ed  the  plaintiff  S75  for  subscriptlona.  The 
action  was  brought  to  recover  this  nun  of 
175. 

The  writ  was  dated  May  5,  190iS.  Flea,  the 
ceneral  Issue,  with  the  followius  brief  state- 
ment: 

"And  for  brief  statement  defendant  fur- 
ther says  that  the  alleged  several  promises 
claimed  In  the  declaration  to  have  been  made 
by  the  defendant  were  not  made  within  six 
years  before  the  commencement  of  said  suit." 

Tried  at  the  April  term,  1906,  of  the  So- 
preme  Judicial  Gonrt,  Penobscot  county.  At 
tlte  conclusion  of  the  testimony  the  case  was 
"reported  to  the  law  court  for  determination 
apon  BO  much  of  the  evidence  as  is  legally 
admissible." 

The  case  appears  in  the  opinion. 

Argued  before  WIBWELL,  C.  J.,  and  EME- 
RY, WHITBH0U8B,  SAVAGE.  PBABODY. 
and  SPEAR,  33. 

T.  P.  Wormwood,  for  plaintiff.  Martin  ft 
Cock,  for  defendant. 

SPEAR,  3.  This  action  is  based  upon  a 
contract  wherein  the  plaintiff  avers  that  the 
defendant  has  failed  of  performance  on  his 
part,  and  in  consequence  of  sncb  failure  is 
Indebted  to  the  plaintiff  in  tlie  sum  of  |75. 
The  essential  part  of  the  contract  under 
which  the  plaintiff  claims  is  as  fallows: 

"American  Mercantile  Exchange, 
Incorporated. 

"Nov.  24,  1897. 
"In  consideration  of  an  annual  contract  In 
above  agency,  I  hereby  agree  to  pay  said 
agency,  or  order,  all  sums  of  money  as  col- 
lected out  of  accounts  placed  in  said  agency's 
hands  by  me,  whether  such  collections  or  set- 
tlements are  made  through  said  ag^ency's  of- 
fice, or  by  me  through  my  office,  or  by  any 
other  person  in  my  behalf,  until  the  same 
shall  amount  to  twenty  dollars,  and  I  further 
agree  to  send  to  the  said  agency  on  or  before 
ten  days  from  date,  ten  accounts,  otherwise 
the  payment  of  twenty  dollars  shall  become 
due  and  payable  to  said  agency,  or  order,  on 
demand." 

This  agreonent  was  properly  executed  by 
the  plaintiff  and  defendant 

-"To   American   Mercantile   Exchange: 

"We  hereby  agree  to  subscribe  to  your  ex- 
change under  the  following  special  terms  and 
conditions : 

"(1)  Tou  will  employ  your  system  to  oolr 
lect  all  claims  we  may  place  in  your  hands, 
suing  where  you  deem  advisable,  and  using 
legal  means  to  enforce  payment  from  debtors 
In  any  part  of  the  United  States  and  Canada, 
and  all  such  claims  shall  be  subject  to  our 
control  or  withdrawal,  unless  legal  action  has 
been  taken,  and  all  debts  that  may  be  ad- 
vertised for  sale  shall  be  held  at  the  figures 
quoted  by  us." 

It  will  be  observed  by  the  use  of  the  lan- 
guage in  the  first  clause  of  this  stipulation. 


"you  will  «nploy  your  system  to  collect  ail 
claims,"  etc,  that  the  written  contract  here- 
in set  forth  did  not  state  or  contain  all  the 
elements  of  the  contract  What  the  plain- 
tiff's system  above  alluded  to  was  is  not 
stated.  The  testimony,  however,  fully  de- 
scribes the  "system"  employed  by  the  agen- 
cy in  the  collection  of  accounts.  In  answer 
to  the  question :  "Ton  have  stated  that  when 
you  went  to  Mr.  Blunt  you  explained  to  him 
the  method  of  the  agency.  Now,  will  yon  ex- 
plain to  us  what  that  method  was?' — the 
agent  of  the  plaintiff  who  executed  the  con- 
tract answered  in  detail  as  follows :  "At  that 
time  the  method  was  to  take  the  list  of 
claims  on  a  blank  form,  collecting  10  cents 
for  each  claim  to  cover  postage.  A  series  of 
four  letters '  were  employed  by  the  agency, 
the  first  notifying  that  the  account  was  due 
and  unpaid,  and  asking  them  to  call  on  their 
creditor  and  make  some  settlement  and  In- 
forming them  at  the  same  time  that  the  agen- 
cy in  no  case  handled  the  money.  After  a 
certain  length  of  time  which  shows  on  the 
list  I  can't  remember  now,  a  second  letter 
was  sent  Informing  them  of  the  fact  that  they 
who  did  not.  pay  would  be  reported  to  the 
trade  if  it  was  still  left  unpaid.  After  a  cer- 
tain length  of  time  a  third  one  was  sent  inform- 
ing them  that  th^  would  be  sued  if  it  was 
not  paid,  and  a  fourth  one  that  when  Judg- 
ment was  obtained  the  account  would  be  ad- 
vertised for  sale  by  public  posters,  and  in- 
closing them  a  copy  of  one  of  the  posters  that 
had  already  been  published." 

This  "system,"  the  terms  of  which  were  not 
incorporated  In  the  written  contract  never- 
theless, In  view  of  the  purposes  and  object  of 
the  defendant  became,  by  the  specific  writ- 
ten allusion  to  It  a  material  and  Important 
feature  in  the  performance  of  the  contract  on 
the  part  of  the  plaintiff.  The  defendant  in 
the  written  stipulation,  prescribing  its  duties, 
required  that  the  plaintff  should  use  its  "sys- 
tem." Its  "system"  at  the  time  the  contract  was 
executed  was  explained  by  the  plaintiff's  agent 
as  above  set  forth.  When  so  explained,  the 
terms  of  his  Interpretation  became  as  much  a 
part  of  the  contract  as  though  they  bad  been 
contained  in  a  separate  written  document 
Therefore,  the  whole  contract  of  tbe  parties, 
or  so  mudi  of  It  as  Is  necessary  to  tbe  deci- 
sion of  this  case,  is  contained  in  the  written 
clauses  before  quoted  in  this  opinion,  and  the 
explanation  of  the  "system"  as  made  by  Its 
agent  to  tbe  defendant,  that  Is,  the  written 
and  the  oral  parts  of  the  contract,  are  to  be 
construed  together  in  determining  what  the 
whole  contract  expressed. 

This  contract  was  entire,  and  constituted  a 
continuing  agreement  and  was  binding  up- 
on the  defendant  to  pay  his  subscription  year- 
ly, unless  abrogated  by  consent  of  the  parties 
or  (^)eratIon  of  law.  There  Is  no  pretense 
that  the  contract  was  mutually  canceled,  but 
the  defendant  avers  that. Its  further  perform- 
ance was  made  Illegal  by  the  enactment  of> 
chapter  112,  p.  117,  Pub.  Laws  1889.  whiclr 
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went  into  efFeet  April  16,  1899,  seven  montbs 
before  the  maturity  of  the  second  year's  sub- 
scription. By  the  contract  the  subscription 
was  not  due  until  the  end  of  the  year.  This 
act  Is  now  incorporated  in  chapter  130,  8  7, 
of  the  Revised  Statutes,  as  follows:  "No 
person,  firm  or  corporation,  shall  publicly  ad- 
vertise for  sale  In  any  manner  whatever,  or 
for  any  other  purpose  whatever,  any  list  or 
lists  of  debts,  dues,  accounts,  demands,  notes 
or  Judgments,  containing  the  names  of  any 
or  all  of  the  persons  who  owe  the  same. 
Any  such  public  advertisement  containing  the 
name  of  but  one  person  who  owes  as  afore- 
said, shall  be  construed  as  a  list  within  the 
meaning  of  this  section.  Any  i>erson,  firm  or 
corporation,  violating  the  provisions  of  this 
section,  shall  be  liable  In  an  action  of  debt,  to 
a  penalty  not  exceeding  one  hundred  dollars, 
and  not  less  than  twenty-five  dollars,  to  each 
and  every  person,  severally  and  not  jointly, 
whose  name  appears  In  any  such  list." 

It  Is  clear  that  this  statute  when  it  took  ef- 
fect April  16, 1899.  absolutely  prohibited  the 
plaintiff  from  using  that  part  of  its  "sys- 
tem" wherein  It  had  stipulated  that  accounts 
would  be  advertised  for  sale  by  public  poster. 
It  Is  presumed  that  the  plaintiff  did  not  vio- 
late this  statute  and  did  not,  subsequently  to 
the  date  when  It  took  effect,  post  any  list  of 
delinquent  debtors.  Therefore,  the  case  stands 
as  if  the  plaintiff  on  the  16th  day  of  April, 
1899,  had  ceased  to  perform  its  contract  In 
respect  to  posting  lists  of  debtors'  names  and 
advertising  the  judgment  for  sale.  While  the 
plaintiff's  contract  as  to  the  method  of  ad- 
vertising does  not  specifically  state  that  the 
posters  shall  contain  the  name  of  the  debtor, 
yet  the  only  inference  to  be  derived  from  the 
language  used  clearly  sustains  that  conclu- 
sion. 

But  the  full  performance  of  Its  contract 
was  a  condition  precedent  to  the  right  of 
the  i^aintiff  to  recover  the  annual  payment 
agrreed  upon,  whether  the  nonperformance 
was  caused  either  by  the  fault  of  the  plain- 
tiff, by  impossibility,  as  by  an  act  of  God,  or 
by  a  statute  prohibiting  performance.  Upon 
this  point  the  Circuit  Court  of  the  United 
States  for  the  District  of  Pennsylvania  in 
Odlin  v.  Insurance  Company  of  Pennsylvania, 
Fed.  Cas.  No.  10,433,  says:  "It  is  a  general 
principle  of  law  that  where  a  contract  is 
lawful  when  made,  and  a  law  afterwards 
renders  performtince  of  it  unlawful,  neither 
party  to  the  contract  shall  be  prejudiced, 
and  the  contract  is  to  be  considered  at  an 
end."  This  does  not  mean  that  a  contract 
legal  at  its  inception  becomes  illegal  by  sub- 
sequent statutory  prohibition  as  to  acts  done 
before  the  enactment  of  the  statute,  but  that 
the  statute  puts  an  end  to  the  contract,  and 
there  can  I>e  no  legal  recovery  by  the  plain- 
tiffs, even  if  It  should  perform  the  unlawful 
acts,  as  it  Is  contrary  to  the  policy  of  the 


law  to  permit  a  party  to  recover  for  the  per- 
formance of  his  own  Illegal  acts,  or  benefit 
by  his  own  wrong.  The  law,  however,  ex- 
cuses the  plaintiff  from  performing  its  con- 
tract, and  releases  it  from  liability  to  dam- 
ages for  nonperformance,  but  It  does  not 
leave  it  In  a  position  to  maintain  an  action 
for  recovery  upon  an  entire  contract, '  the 
performance  of  any  part  of  which  is  prohibit- 
ed, even  if  performed. 

In  Greenough  t.  Balch,  7  Me.  461,  the  court 
fully  approved  of  this  rule  of  law,  and  say: 
"Nor  are  we  disposed  to  find  fault  with  the 
doctrine  that  where  the  consideration,  or  a 
part  of  It  Is  malum  prohibitum,  it  violates 
and  Invalidates  the  promise,  as  much  as  If  It 
had  been  malum  in  se;  both  being  unlawful, 
and  neither  entitled  to  favor  or  Indulgence." 

Shaw,  0.  J.,  In  White  v.  Buss,  3  Cush.  448, 
In  discussing  the  status  of  Illegal  c<mtracts 
says:  "The  law  will  not  lend  its  aid  to 
carry  into  effect  an  Illegal  contract.  If  It 
be  executory,  nor  to  restore  the  party  who 
has  paid  money  on  it.  If  executed." 

In  Goodwin  v.  Clark,  05  Me.  280,  It  was 
held:  "A  person  cannot  recover  for  his  per- 
sonal services,  portions  of  which  are  ren- 
dered in  an  imlawful  employment,  the  con- 
tract being  an  entirety." 

In  Bishop  V.  Palmer,  146  Masa  469,  16  N. 
B.  299,  4  Am.  St.  Rep.  339,  the  court  say: 
"As  a  general  rule  where  a  promise  Is  made 
for  one  entire  consideration,  a  part  of  which 
Is  fraudulent.  Immoral,  or  unlawful,  and 
there  has  been  no  apportionment  made,  or 
means  of  apportionment  furnished  by  the 
parties  themselves,  It  la  well  settled  that  no 
action  win  lie  upon  the  promise."  But  these 
propositions  are  elementary.  While  these 
two  cases  do  not  involve  the  same  state  of 
facts  presented  in  the  case  at  bar,  yet,  t»y 
analogy,  they  are  clearly  applicable.  In  the 
cases  cited  it  Is  held  that  when  any  stipula- 
tion of  an  entire  contract  Is  Illegal,  the  con- 
tract cannot  be  enforced.  In  the  case  at  bar 
the  contract  Is  entire,  and  a  part  of  It  became 
illegal,  malum  prohibitum,  at  once  upon  the 
effect  of  the  statute.  The  advertisement  of 
a  single  account  for  sale^  however,  soon  after 
the  statute  became  a  law,  would  have  sub- 
jected the  plaintiff  to  the  penalty  prescribed. 
Therefore,  if  the  plaintiff  during  the  second 
year  of  the  contract,  and  before  It  was  per- 
formed, was  prohibited  by  law  from  the 
performance  of  any  material  stipulation,  the 
entire  contract  for  the  year  failed,  and  ft 
cannot  recover  even  for  the  part  performed. 

For  the  third  and  subsequent  years  for 
which  It  has  brought  suit  the  prohibited 
part  of  the  contract  was  Illegal  from  the 
beginning  of  the  year,  and  no  recovery  can 
be  bad  for  any  of  these  years. 

Under  the  contract  the  balance  of  the 
first  year's  subscription,  $11.14,  Is  barred  by 
the  statute  of  llmltationa 

Judgment  for  the  defendant 
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la   re  AMERICAN  BOARD  OF  COM'RS 
FOR  FOREIGN  MISSIONS. 

In  re  CHANDIiER'S  WILIi. 

(Supreme  Judical  Coart  of  Maine.   Nor.  12, 
1906.) 

1.  Wills— Sahitt  or  Tkstatob— Bubdkh  or 
Pboof. 

Rev.  St.  c  76,  {  1,,  provides  as  follows: 
"A  person  of  sound  mind,  and  of  the  age  of 
twenty-one  years,  may  dispose  of  his  real  and 
peiBonal  estate  by  will,  in  writing,  signed  by 
him,  or  by  some  person  for  him  at  his  request, 
and  in  his  presence,  and  subscribed  in  his  pres- 
ence by  three  credible  attesting  witnesses,  not 
beneficially  interested  nnder  said  will."  There 
is  no  exception  or  qualification  to  the  require- 
ment that  a  person  must  be  of  sound  mind  In 
order  to  mase  a  valid  will,  and  the  burden 
rests  upon  the  proponent  of  the  will  to  prove 
affirmatively  tliat  the  testator  was  of  sound 
mind  when  he  made  the  will.  Hence,  in  pro- 
beting  a  will,  the  sanity  of  the  testator  must 
b«  proved.    It  is  not  to  be  presumed. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  49,  Wills,  1 104.1 

2.  SAirE—lNSANiTT— Definition. 

But  the  word  "sanity"  is  used  in  its  legal, 
and  not  its  medical,  sense.  Etymologic&lly,  in- 
sanity signifies  unsoundness.  Lexically  it  sig- 
nifies nhsouf  dness  of  mind,  or  derangement  of 
the  intellect  In  law,  every  mind  is  sound  that 
can  reason  and  will  intelligently,  in  the  par- 
ticular transaction  being  considered ;  and  every 
mind  is  unsound  or  insane  that  cannot  so  reason 
and  will.  The  law  investigates  no  further.  This 
definition  clearly  differentiates  the  sound  from 
the  unsound  mind,  in  the  legal  sense. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
v(J.  49,  Wills,  8  66.] 

3.  Sauk— DiBFOsiNO  Mind— Disfosino  Mzh- 

OBT. 

A  disposing  mind  involves  the  exercise  of 
so  mnch  mind  and  memory  as  would  enable  a 
person  to  transact  common  and  simple  kinds 
of  business  with  that  intelligence  which  belongs 
to  the  weakest  class  of  sound  minds;  and  a 
disposing  memory  exists  when  one  can  recall 
the  general  nature,  CMidition,  and  extent  of  his 
property  and  bis  relation  to  those  to  whom  he 
gives,  and  also  to  those  from  whom  he  excludes, 
his  bounty.  But  mere  intellectual  feebleness 
mast  be  distinguished  from  unsoundness  of  mind. 
The  requirements  of  a  "sound  and  disposing 
mind"  do  not  imply  that  the  powers  of  the  mind 
may  not  have  been  weakened  or  impaired  by 
cli  age  or  bodily  disease. 

[Ed.  Note.— For  cases  in  point  ■<«  Cent  Dig. 
voL  49,  Wills,  K  92,  94,  96-100.] 

4.  Saks— BviDBNOE  or  Mental  iNCAPAOirr. 

It  is  a  well-established  rule  in  this  state 
that  while  confinement  in  an  insane  asylnm  or 
the  disability  of  guardianship  is  made  prima 
facie  evidence  of  some  mental  incapacity,  yet 
it  is  a  rebuttable  presumption  of  fact  and  ma^ 
be  overthrown  by  a  preponderance  of. the  evi- 
dence. The  Incapacity  of  guardianship  is  sim- 
ply a  fact  which  may  be  proven  like  any 
other  tact  tending  to  establish  mental  incapac- 
ity ;  bnt  it  does  not  work  an  estoppel  upon  the 
proponent  of  a  will.  Rev.  St  c  f@,  S  26,  recog- 
nises this  principle  and  provides,  among  other 
things,  that  "when  a  person  over  twenty-one 
years  of  age  is  under  guardianship,  be  Us  in- 
capable of  disposing  of  his  proper^  otherwise 
than  by  his  last  will." 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vd.  49,  Wills,  {  75.] 

5.  Evidence— Medical  Expebts. 

In  the  consideration  of  the  testimony  of 
medical  experts,  the  test  of  consistency  and 
reasonableness,  always  having  reference  to  the 


other  testimony  in  the  case,  which  their  opin- 
ions may  tend  to  corroborate  or  contradict 
should  be  applied. 

[Eld.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  20,  Evidence,  i{  2395-2398.] 

6.  Sake. 

The  opinion  of  a  medical  expert,  whose 
testimony  does  not  differentiate  between  a  med- 
ically sound  mind  and  a  legally  sound  mind,  is 
entitled  to  weight  only  when  the  other  evidence 
shows  that  it  applies  to  legal  unsoundness,  as 
a  mind  legally  sound  may  be  medically  unsound. 
On  the  other  hand,  a  medically  sound  mind  nec- 
essarily includes  a  legally  sound  mind. 

7.  Same— Weight  of  Evidence— Intebest  of 
Witness. 

When  it  appears  that  the  opinion  of  a  med- 
ical expert  is  made  up  from  a  prejudiced  view 
and  for  a  predetermined  purpose,  then  the  ordi- 
nary rule  of  law  vrith  reference  to  the  effect 
of  Interest  upon  credibility  should  be  applied 
with  special  force,  as  such  opinion  evidence  pre- 
sents an  unsafe  criterion  upon  whidi  to  found 
a  judgment  affecting  important  interests.  Such 
testimony  is  not  only  worthless,  but  insidious 
and  dangerous ;  for  it  is  impossible  for  the 
layman,  m  the  analysis  of  such  testimony,  to 
distinguish  the  true  from  the  untrue;  and,  if 
the  untrue  is  acted  upon,  injustice  must  follow. 
(Official.) 

Report  from  Supreme  Judicial  Court,  Cum- 
berland County. 

Appeal  by  the  American  Board  of  Commis- 
sioners for  Foreign  Missions  from  the  de- 
cree of  the  Judge  of  probate,  Ciunberland 
county,  approving  and  allowing  certain  In- 
struments as  the  last  will  and  testament 
and  codicils  thereto,  of  Solomon  H.  Chand- 
ler, late  of  New  Gloucester,  Cumberland 
county,  deceased.  This  appeal  was  taken 
in  accordance  with  the  provisions  of  Rev.  St. 
c.  65,  I  28.  The  appeal  and  reasons  of  ap- 
peal are  as  follows: 

"State  of  Maine. 

"To  the  Honorable  the  Judge  of  the  Probate 
Court  in  and  for  the  County  of  Cumber- 
land: 

"Respectfully  represents  American  Board 
of  GommisslonerB  for  Foreign  Missions,  a 
corporation  legally  existing  and  located  In 
Boston,  In  the  county  of  Suffolk  and  com- 
monwealth of  Massachusetts,  that  It  Is  In- 
terested In  the  estate  of  Solomon  H.  Chand- 
ler, late  of  New  Gloucester,  in  said  county  of 
Cumberland,  deceased,  of  which  said  court 
has  now  Jurisdiction,  as  residuary  legatee  nn- 
der a  certain  Instrument  purporting  to  be 
the  last  will  and  testament  of  said  deceased, 
dated  September  17,  1807,  and  certain  instru- 
ments purporting  to  be  the  last  will  and  tes- 
tament and  codicils  thereto  of  the  said  de- 
ceased, dated,  respectively,  March  10,  1896, 
August  11,  1S96,  and  August  9,  1902,  that  it 
is  aggrieved  by  your  honor's  .decree  on  the 
petition  of  Andrew  C.  Chandler  et  al.,  that 
certain  Instruments  purporting  to  be  the  last 
will  and  testament  and  codicils  thereto  of 
said  deceased,  dated,  respectively,  March  10, 
1896,  August  11,  1896,  and  August  9,  1902, 
may  be  proved  and  allowed,  made  at  a  pro- 
bate court  held  at  Portland,  in  and  for  said 
county  of  Cumberland,  on  tHe  34  day.al  Jnn^ 
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A.  D.  1904,  whereby  certain  InBtruments  pre- 
sented with  said  petition,  dated,  respectively, 
March  10,  1896,  August  11,  1896,  and  August 
9,  1902,  purporting  to  be  the  last  will  and 
testament  and  codicils  thereto  of  Solomon  H. 
Chandler,  late  of  New  Gloucester,  In  said 
county,  deceased,  were  approved  and  allowed 
as  the  last  will  and  testament  and  codicils 
thereto  of  said  deceased,  and  letters  testa- 
moitary  Issued  to  Lyman  M.  Oooslns,  An- 
drew 0.  Chandler,  and  John  W.  True,  and 
whereby  It  was  further  decreed  that  the 
costs  of  the  petitioners  and  contestants,  in- 
cluding fees  of  witnesses  and  stenographers, 
together  with  reasonable  counsel  fees  for 
both  said  petitioners  and  contestants,  be  paid 
out  of  the  estate  of  said  Solomon  H.  Chand- 
ler, and  hereby  appeals  therefrom  to  the 
Supreme  Judicial  Court,  being  the  supreme 
court  of  probate,  to  be  held  at  Portland,  with- 
in and  for  the  county  of  Cumberland,  on  the 
second  Tuesday  of  October,  A.  D.  1904,  and 
alleges  the  following  reasons  of  appeal,  viz.: 

"First  The  written  InstnunentB  offered 
by  the  proponents,  purporting  to  be  the  last 
win  and  testament  and  codicils  thereto  of 
Solomon  H.  Chandler,  dated,  respectively, 
March  10,  1896,  August  11,  1886,  and  August 
9,  1902,  are  not,  nor  Is  either  of  them,  the 
last  will  and  testament  of  the  said  Solomon 
H.  Chandler. 

"Second.  The  said  written  Instrument 
dated  March  10,  1896,  offered  by  the  propo- 
nents, purporting  to  be  the  last  will  of  said 
Solomon  H.  Chandler,  was  revoked  by  a  sut»- 
sequent  and  valid  will  duly  made  and  exe- 
cuted by  the  said  Solomon  H.  Cliandler  on 
the  17th  day  of  September,  1897,  he  being 
then  of  sound  mind  and  of  the  age  of  21 
years,  which  said  valid  will  was  not  there- 
after legally  changed  or  revoked  by  said 
Solomon  H.  Chandler. 

"Third.  The  said  written  instrument 
dated  August  11, 1806,  and  offered  by  the  pro- 
ponents, purporting  to  be  a  codicil  to  the  al- 
leged last  will  and  testament  of  said  Solomon 
H.  Chandler  dated  March  10,  1896,  was  re- 
voked by  the  said  Solomon  H.  Chandler  by 
his  said  valid  will  duly  made  and  executed 
on  the  17th  day  of  September,  1897,  which 
said  valid  will  was  never  changed  or  revoked 
by  said  Solomon  H.  Chandler. 

"Fourth.  The  said  written  instrument 
dated  August  9,  1902,  purporting  to  be  a 
codicil  to  the  alleged  last  will  of  Solomon  H. 
Chandler,  was  not  legally  executed  In  the 
presence  of  three  credible  attesting  witnesses 
not  bmefldally  interested  thereunder. 

"Fifth.  The  said  Sok>mon  H.  Chandler,  at 
the  time  of  the  making  and  executing  of  the 
written  instrument  offered  by  the  proponents, 
dated  August  9,  1902,  purporting  to  be  a 
codicil  to  his  alleged  last  will  and  testament 
dated  March  10,  1896,  was  not  of  sound  and 
disposing  mind. 

"Sixth.  Upon  petition  of  the  municipal 
officers  of  the  town  of  New  Gloucester,  In  the 
county  of  Cumberland,  and  state  of  Maine, 


dated  April  12,  A.  D.  1902,  said  town  then 
being  the  place  of  residence  of  said  Solomon 
H.  Chandler,  rq^resenting  said  Solomon  H. 
Chandler  to  he  a  tierson  of  unsound  mind, 
who  by  reason  of  Infirmity  and  mental  in- 
capacity Is  incompetoit  to  manage  bis  own 
estate  and  to  protect  his  rights,'  and  further 
praying  that  John  W.  True,  of  New  Glouces- 
ter, be  appointed  guardian  of  said  Solomon  H. 
Chandler,  and  after  due  notice  given  to  said 
Solomon  H.  Chandler  on  said  petition  as  or- 
dered by  the  court,  and  after  a  hearing  upon 
the  same  at  which  said  Solomon  H.  Chand- 
ler was  present  and  was  interrogated  by  the 
court,  said  Solomcm  H.  Chandler  was  ad- 
judged and  decreed  by  the  probate  court  for 
said  county  of  Cumberland  on  May  20,  A.  D. 
1902,  to  be  'a  person  of  unsound  mind,'  and 
said  John  W.  True  was  appointed  by  said 
court  to  be  the  guardian  of  said  Solomon  H. 
Chandler,  and  gave  trand  in  that  behalf  as 
ordered  by  said  court,  and  under  the  warrant 
of  said  court  caused  the  estate  of  said  Solo- 
mon H.  Ctiandler  to  be  inventoried  and  ap- 
praised^ and  took  and  maintained,  until  said 
Chandler's  decease,  custody  and  control  of 
his  person  and  estate;  and  salb  judgment 
and  decree  was  not  subsequently  modified, 
annulled,  or  reversed  or  vacated  by  said 
court,  or  any  court  having  jurisdiction  in  the 
premises;  and  the  mind  of  said  Solomon  H. 
Chandler  did  not,  after  the  time  of  said 
judgment  and  decree,  become  restored  to  a 
condition  of  sanity  of  mind,  and  was  not  so 
restored  on  August  9,  A.  D.  1902,  the  date 
when  said  alleged  codicil  purports  to  have 
been.  made. 

"Seventh.  The  making  and  execution  of 
the  written  instrument  dated  August  9,  1902, 
purporting  to  be  a  codicil  to  the  alleged  last 
will  and  testament  of  the  said  Solomon  EL 
Chandler  dated  March  10,  A.  D.  1896,  was 
bbtalned  by  the  undue  influence  of  William 
K.  Neal,  John  W.  True,  and  Andrew  C. 
Chandler,  exerted  over  Solomon  H.  Chand- 
ler. 

"Eighth.  The  said  Solomon  H.  Chandler, 
at  the  time  of  the  making  and  execution  of 
the  written  Instrument  dated  August  9,  1902, 
purporting  to  be  a  codicil  to  his  alleged  last 
will  and  testament  dated  March  10,  1896, 
was  unduly  Influenced  and  fraudulently  de- 
ceived in  the  making  and  execution  thereof 
by  other  persons,  or  by  Influence  other  tha* 
bis  own-mind,  to  wit,  by  ];)er8on8  having  con- 
fidential and  fiduciary  relations  to  him  and 
bis  estate,  viz.,  John  W.  True,  his  legal  guard- 
Ian,  William  K.  Neal,  attorney  for  the  guard- 
Ian,  and  Andrew  C.  Chandler,  the  guardian's 
agent,  to  whom  was  committed  the  custody 
of  bis  person,  all  of  whom  were  then  partici- 
pating In  the  guardianship  service  In  their 
several  capacities  for  hire,  and  all  of  whom 
were  to  be  benefited  by  the  provisions  of  said 
alleged  codicil,  and  the  execution  of  said  al- 
leged codicil  was  thus  procured  by  them. 

"Ninth.  The  said  writtoi  instrument  dated 
August  9,  1902,  purporting  to  be  a  codicil  g» 
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the  alleged  will  of  Solomon  H.  Cbandler  dat- 
ed  March  10,  1886,  is  not  the  offspring  of  the 
mind  and  will  of  said  Solomon  H.  Chandler, 
bat  Is  the  offspring  of  the  mind  and  will  of 
another  or  other  persona,  viz.,  William  K. 
Neal,  John  W.  True,  and  Andrew  C.  Chand- 
ler. 

"Tenth.  The  said  written  Instrument  dated 
August  9,  1902,  purporting  to  be  a  codicil  to 
the  alleged  will  of  Solomon  H.  Chandler  ^at- 
ed  March  10,  1896,  is  not  the  act  of  the  free 
will  of  said  Solomon  H.  Chandler,  but  waa 
procured  by  the  fraud,  deceit,  and  undue  In- 
fluence of  other  persons  to  be  benefited  by 
reason  thereof,  viz.,  Andrew  C.  Chandler, 
named  as  legatee  under  said  alleged  codicil, 
John  W.  Tme,  named  as  executor  under  said 
alleged  codicil,  and  William  K.  Neal,  acting 
as  agent  and  attorney  for  said  John  W.  True 
in  this  behalf. 

"Eleventh.  The  making  and  execution  of 
said  alleged  codicil  dated  Augnst  9,  1902. 
was  not  the  spontaneous  act  of  Solomon  H. 
Chandler,  understanding  the  nature  and  con- 
sequences thereof,  but  was  the  act  of  William 
K.  Neal  and  other  persons  advised  by  him. 

"Twelfth.  John  W.  True,  then  the  legal 
guardian  of  Solomon  H.  Chandler,  and  Wil- 
liam K.  Neal,  then  acting  as  attorney  and 
agent  of  said  guardian,  and  Andrew  C.  Chand- 
ler, agent  of  said  guardian,  to  whom  was 
then  committed  the  custody  of  the  person  of 
said  Solomon  H.  Chandler,  and  in  whose  ac- 
tual custody  upon  said  date  was  his  per- 
son, fraudulently  deceived  said  Solomon  H. 
Chandler,  and  thereby  procured  from  him  the 
making  and  execution  of  the  alleged  codicil  of 
August  9,  1902,  as  a  codicil  to  a  will  dated 
March  10,  1896,  which  will  they  each  and  all 
then  knew  had  been  revoked  by  a  subsequent 
valid  and  existing  will,  by  reason  whereof 
the  contestant  was  defrauded  of  Its  legal 
rights  under  the  provisions  of  said  valid  wlU 
dated  September  17,  1897. 

"Thirteenth.  John  W.  True,  then  the  legal 
guardian  of  Solomon  H.  Ghindler,  and  Wil- 
liam K.  Neal,  then  acting  as  attorney  at  law, 
legal  adviser  and  agent  of  said  guardian,  and 
Andrew  C.'Cbandler,  agent  of  said  guardian, 
to  whom  was  then  committed  the  custody  of 
the  person  of  said  Solomon  H.  Chandler,  and 
In  whose  actnal  custody  upon  said  date  was 
his  person,  practiced  a  fraud  upon  said  Salo- 
mon H.  Cbandler  in  obtaining  the  making 
and  execution  by  said  Solomon  H.  Chandler 
of  the  alleged  codicil  dated  August  9.  1902, 
under  the  provisions  of  which  they  were  per- 
sona to  be  t>eneflted,  in  that  they  all  were 
present  at  the  making  and  execution  thereof, 
and  they  each  and  all  then  knew  said  Sol- 
omon H.  Chandler  to  be  a  person  then  under 
guardianship,  by  reason  of  the  fact  that  he 
had  been  decreed  by  the  probate  court  of  the 
county  of  Cumberland,  in  which  he  then  re- 
sided, to  be  'a  person  of  unsound  mind,'  and 
they  each  and  all  then  knew  that  bis  condi- 
tion of  mind  was  such  that  he  did  not  then 
recall  the  fact  of  the  existence  of  or  the  provi- 


sions of  the  valid  will  dated  September  17, 
1897;  and  they  each  and  all  then  had  knowl- 
edge of  the  existence  of  such  subsequent  valid 
last  win  of  said  Solomon  H.  Chandler  which 
revoked  the  alleged  will  of  March  10,  1896; 
and  they  each  and  all  then  failed  and  neglect- 
ed to  recall  to  the  mind  of  said  Solomon  H. 
Chandler  that  he  had  theretofore  made  and 
executed  such  valid  will,  which  was  subse- 
quent to  said  alleged  will  of  March  10,  1896; 
and  In  place  thereof  said  William  K,  Neal, 
In  the  presence  of,  and  with  the  knowledge 
and  consent  of,  said  John  W.  True,  the 
guardian,  and  Andrew  C.  Chandler,  the  cus- 
todian of  the  person,  of  Solomon  H.  Chand- 
ler, presented  and  read  to  Solomon  H.  Chand- 
ler the  revoked  will,  dated  March  10,  1896, 
as  a  then  valid  will  subject  to  be  changed  by 
a  codicil,  by  reason  of  all  of  which  fraudu- 
lent practice  the  making  and  execution  of  the 
alleged  codicil  of  August  9,  1902,  was  obtain- 
ed with  the  purpose  and  Intent  thus  to  de- 
fraud the  contestant,  and  to  so  divert  the 
testamentary  disposition  of  the  estate  of  said 
Solomon  H.  Chandler  that  they  might  be 
benefited  thereby. 

"Fourteenth.  William  K.  Neal,  in  the  pres- 
ence of  and  with  the  assistance  of  John  W. 
True  and  Andrew  C.  Cbandler,  on  the  9th  day 
of  August,  1902,  fraudulently  deceived  the 
said  Solomon  H.  Chandler,  be  being  then  un- 
der guardianship  as  a  person  of  unsound 
mind,  by  falsely  representing  and  pretending 
to  tilm  that  the  then  revoked  and  void  instru- 
ment dated  March  10,  1896,  purporting  to  be 
the  will  of  Solomon  H.  Chandler,  of  which 
said  Neal  had  obtained  possession  by  virtue 
of  said  guardianship,  was  his  legal  and  valid 
last  will  and  testament,  and  thereby  unduly 
influenced  and  Induced  him  to  make  pretend- 
ed alterations  and  changes  therein  by  the 
making  and  execution  of  the  instrument  dat- 
ed August  9,  1002,  purporting  to  be  a  codicil 
to  said  alleged  will  dated  March  10,  1896, 
whereby  the  legal  and  valid  will  of  said  Solo- 
mon H.  Chandler  dated  September  17,  1897, 
of  the  existence  of  which  the  said  William  K. 
Neal,  John  W.  True,  and  Andrew  C.  Chand- 
ler each  and  all  then  had  knowledge,  would 
be  by  said  Solomon  H.  Cbandler  unwittingly 
revoked. 

"Fifteenth.  Andrew  C.  Chandler  and  John 
W.  True  are  the  petitioners  who  signed  the 
petition  as  proponents  for  the  probate  and  al- 
lowance by  the  probate  court  of  the  alleged 
wHl  dated  March  10,  1806,  and  the  alleged 
codicil  dated  August  11,  1896,  and  the  alleged 
codicil  dated  August  9,  1902,  as  the  last  will 
and  testament  of  said  Solomon  H,  Chandler, 
now  In  hearing.  They  are  also  two  of  the 
executors  named  In  said  alleged  codicil  of 
August  9,  1902,  and  they  are  persons  to  be 
benefited  thereby;  and  they  are  also  two  of 
the  persons  by  reason  of  the  fraud,  deceit, 
acts,  promptings,  and  undue  influence  of 
whom,  acting  upon  the  weakened  mind  of 
said  Solomon  H.  Cbandler,  the  making  and 
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gust  9,  1902,  wag  procured;  and  by  reason 
thereof  the  decree  of  the  court  directing  'that 
the  costs  of  the  petitioners  and  of  the  con- 
testants In  this  case,  Including  fees  of  wit- 
nesses and  stenographers,  together  with  rea- 
sonable counsel  fees  for  both  said  petitioners 
and  contestants  be  paid  out  of  the  estate  of 
said  Solomon  H.  Chandler  by  the  executors 
and  charged  in  their  account  with  said  estate' 
is  uhjnst,  without  equity,  encouraging  and 
assisting  the  practice  of  frauds  and  deceit, 
and  is  contrary  to  the  policy  of  the  law. 

"Dated  this  14th  day  of  June,  A  D.  1904. 
"American  Board  of  Commissioners  for  For- 
eign Missions, 

"By  Frank  H.  Wlggin,  Treasurer." 

This  appeal  and  the  reasons  therefor  were 
duly  entered  at  the  said  October  term  of  said 
Supreme  Judicial  Court  sitting  as  the  su- 
preme court  of  probate. 

At  said  October  term  of  said  Supreme  Ju- 
dicial Court  the  petitioners  and  legatees  fil- 
ed a  motion  to  have  the  appeal  dismissed. 
The  motion  was  overruled,  and  thereupon 
the  petitioners  and  legatees  took  exceptions. 
These  exceptions  were  not  considered  by  the 
law  court. 

Afterwards,  at  said  October  term  of  said 
Supreme  Judicial  Court,  the  appellant  was 
allowed  to  amend  Its  "Reasons  of  Appeal''  by 
adding,  directly  after  the  flfthteenth  specifica- 
tion therein,  the  following  averment: 

"Sixteenth.  And  the  said  American  Board 
of  Commissioners  for  Foreign  Missions  avers 
that  Frank  H.  Wlggin  upon  all  the  dates  of 
taking  this  appeal,  and  of  making,  signing, 
filing  in  the  probate  court,  and  entering  in 
the  Supreme  Judicial  Court  these  reasons  for 
appeal,  was  the  duly  elected  and  qualified 
and  acting  treasurer  of  said  corporation,  the 
American  Board  of  Commissioners  for  For- 
eign Missions,  and  for  more  than  a  year  next 
preceding  any  and  all  of  said  dates  was  con- 
tinuously such  treasurer;  and  said  Frank 
H.  Wlggin,  In  bis  said  capacity  as  treasurer, 
was  duly  authorized  by  said  corporation  lit 
its  name  and  behalf  to  take  this  api)eal,  and 
to  sign  these  reasons  for  appeal  for  and  In 
its  name  and  behalf;  and  said  treasurer, 
Frank  H.  Wlggin,  in  the  name  and  behalf  of 
said  American  Board  of  Commissioners  for 
Foreign  Missions,  was  duly  authorized  to  ex- 
ecute and  procure  to  be  executed  the  neces- 
sary bond  for  costs  of  appeal  from  said  de- 
cree of  the  probate  court. 
"American  Board  of  Commissioners  for  For- 
eign Missions, 

"By  Seth  L.  Larrabee, 

"Samuel    C.   Darling, 

"Fred  Matthews, 

"Its  Attorneys." 

To  the  ruling  allowing  this  amendment  to 
the  "Reasons  of  Appeal"  the  appellees  and 
legatees  took  exceptions ;  but  the  same  were 
not  considered  by  the  law  court. 

Also  at  said  October  term  of  said  court  a 


motion  was  filed  by  the  appellees  to  strike 
out  and  expunge  certain  allegations  In  the 
appellant's  "Reasons  of  Appeal." 

The  grounds  of  the  motion  were  that  the 
allegations  objected  to  "were  immaterial,  ar- 
gumentative, scandalous,  not  pertinent  to  the 
issue,  In  legal  efCect  a  repetition  of  allega- 
tions In  other  reasons  of  appeal,  a  recital 
of  evidence  only,  and  that  they  did  not  pre- 
sent, any  issue  or  allegation  material  to  the 
appeal,  but  was  an  attempt  to  raise  false 
Issues,  which  would  obscure  the  real  issnes 
to  be  tried,  and  produce  confusion  and  nn- 
dnly  prejudice  the  rights  of  the  appellees  In 
the  trial  of  the  appeal." 

This  motion  was  denied,  and  thereupon  the 
appellees  took  exception ;  but  the  same  were 
not  considered  by  the  law  court 

The  cause  was  fully  heard  at  said  October 
term  of  said  Supreme  Judicial  Court,  sitting 
as'  the  supreme  court  of  probate.  (The  tes- 
timony, including  that  taken  out  in  the  pro- 
bate court,  together  with  depositions,  fills 
four  printed  volumes,  containing  In  all  near- 
Ij    3,000  pages.) 

At  the  conclusion  of  the  testimony  In  the 
Supreme  Judicial  Court,  and  in  accordance 
with  the  previous  agreement  of  the  parties, 
the  presiding  justice  made  the  following  or- 
der: 

"Upon  the  hearing  of  said  cause,  the  Jus- 
tice presiding  being  of  opinion  that  ques- 
tions of  law  are  involved  of  sufficient  impor- 
tance and  doubt  to  justify  the  same,  and  the 
parties  agreeing  thereto,  and  In  accordance 
with  their  written  stipulations,  the  cause  Is, 
br  direction  of  the  justice,  reported  to  the 
law  court  for  final  determination  and  deci- 
sion of  all  questions  of  law  and  fact,  upon 
the  foregoing  testimony,  being  the  evidence 
adduced  at  the  hearing  before  the  judge  of 
probate,  and  certain  additional  evidence  In- 
troduced before  this  court,  by  deposition  and 
oral  testimony,  or  so  much  thereof  as  may 
be  deemed  l^aiiy  admissible." 

The  wills  and  codicils  under  consideration 
In  the  case,  and  other  facts  material  to  the 
issue,  sufficiently  appear  in  the  opinion. 

Solomon  H.  Chandler,  the  deceiised  testa- 
tor, appears  to  have  been  commonly  known 
as  "Hewitt  Chandler,"  and  Is  frequently 
spoken  of  by  that  name  in  the  testimony,  a 
part  of  which  is  quoted  in  the.  opinion. 

Catherine  C.  Chandler,  one  of  the  legatees, 
is  called  "Madam  Chandler,"  both  in  the 
testimony  and  in  the  opinion. 

The  case  does  not  disclose  the  exact 
amount  of  the  deceased  testator's  estate,  but 
the  appellant's  brief  refers  to  the  codicil  of 
August  9,  1902,  as  disposing  of  "nearly  half 
a  million  of  dollars." 

Case  reported,  appeal  dismissed,  and  decree 
of  probate  court  affirmed. 

Argued  before  WISWELIi,  C.  J.,  and 
WHITEHOUSB,  STROUT,  SAVAGE,  POW- 
ERS, and  SPEAR,  JJ. 

Seth  L.  Larrabee,  Samuel  C.  Darling,  Fred 
y.  Matthews,  and  S.  Boyd  Darling,  fbriiM>- 
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pellant  Nathan  &  Heuty  B.  Cleaves,  Ste- 
phen G.  Perry,  and  Guy  H.  Stnrgls,  for  ap- 
pellees, as  also  for  Andrew  C.  Chandler, 
Charles  P.  Chandler,  Fred  H.  Chandler,  Rol- 
and C.  Chandler,  and  Catherine  C  Chand- 
ler, l^ateea.  Josiah  H.  Drommond,  for  ex- 
ecutors. 

8PKAR,  J.  This  Is  an  appeal  ftom  the  de- 
cree of  the  Jndge  of  probate  of  Cumberland 
county  approving  and  allowing  the  last  will 
and  testament,  and  codicils  thereto,  of  Sol- 
omon H.  Chandler. 

The  cause  Is  "reported  to  the  law  court  for 
final  determination  and  decision  of  all  ques- 
tions of  law  and  fact,  upon  the  foregoing 
testimony,  being  the  evidence  adduced  at  the 
hearing  before  the  Judge  of  probate,  and 
certain  additional  evidence  Introduced  before 
this  court,  by  deposition  and  oral  testimony, 
or  so  much  thereof  as  may  be  deemed  legal- 
ly admissible." 

On  the  lOtb  day  of  March,  1896,  Bfr. 
Chandler  executed  a  will  by  which,  after 
providing  for  the  pajrment  of  the  usual  ex- 
penditures and  appropriating  a  sum  not  ex- 
ceeding $S00  for  the  erection  of  a  monument, 
he  dhrected  the  disposition  of  the  property  as 
follows: 

"Third.  I  give,  bequeath  and  devise  all 
the  rest,  residue  and  remainder  of  my  es- 
tate, real,  personal  and  mixed,  wherever 
found  and  however  situated.  Intending  to  in- 
clude In  this  provision  all  property  I  now 
'  have  and  all  which  may  hereafter  be  acquir- 
ed by  me,  and  any  rights  and  interest  in 
and  to  any  property  which  I  may  have  at 
the  time  of  my  death  though  not  reduced 
to  my  possession  at  that  time  to  the  Ameri- 
can Board  of  Commissioners  for  Foreign  Mis- 
sions, a  corporation  duly  established  by  the 
laws  of  the  commonwealth  of  Massachusetts 
and  having  an  ofiSce  and  place  of  business 
In  Boston,  in  the  county  of  Suffolk  and 
commonwealth  of  Massachusetts,  for  the  fol- 
lowing uses  and  purposes,  and  for  none 
other ;  that  Is  to  say :  To  Invest  and  reinvest 
the  'property  which  said  board  may  acquire 
under  this  provision,  and  all  sums  of  money 
■which  may  be  received  by  said  Board  of 
Commissioners  as  premiums  from  the  sale  of 
any  of  the  securities  which  may  come  to  said 
Board  of  Commissioners  under  this  provi- 
sion as  well  as  all  sums  which  may  be  re- 
ceived as  premiums  by  said  Board  of  Com- 
missioners by  reason  of  the  Investment  and 
reinvestment  of  any  of  the  funds  received  by 
them  from  my  estate  or  the  accumulation 
thereof  in  such  manner  as  will  yield  a  fair 
annual  Income,  having  regard  more  for  the 
safety  of  the  funds  than  for  the  amount  of 
the  income  that  may  be  i-ealized  therefrom, 
and  said  Board  of  Commissioners  are  to  ap- 
ply and  use  from  year  to  year,  the  Income 
of  said  rest,  residue  and  remainder  and  the 
Income  of  such  portions  of  said  principal 
sum  as  may  remain  from  year  to  year,  to- 
gether with  such  portion  of   the  principal 


as  added  to  such  yearly  .income  will  make 
the  sum  of  thirty  thousand  dollars  per  annum 
for  four  years  and  after  the  expiration  of 
said  four  years  such  Income  and  such  portion 
of  the  remainder  of  said  principal  as  ftdded 
to  such  Income  will  make  a  sum  of  twenty- 
five  thousand  dollars  per  annum  until  the 
full  amoimt  of  the  said  principal  sum  and 
the  Income  therefrom  shall  have  both  been 
expended  for  the  general  purposes  and  ob- 
jects of  said  board,  but  upon  the  following 
conditions  that  none  of  the  property  which 
said  American  Board  of  Commissioners  for 
Foreign  Missions  shall  receive  from  my  es- 
tate under  these  provisions  and  none  of  the 
Income  which  said  board,  or  its  sucbessors 
or  assigns,  may  derive  from  such  property 
shall  ever  be  expended  towards  the  reduc- 
tion of  the  indebtedness  of  said  American 
Board,  or  their  successors  or  assigns,  and 
that  none  of  the  aforementioned  principal  or 
Interest  shall  ever  be  used  to  defray  any  of 
the  running  expenses  of  said  society,  but 
shall  be  wholly  expended  for  purely  mis- 
sionary purposes.  It  is  my  wish  and  prefer- 
ence that  the  funds  which  the  said  American 
Board  of  Commissioners  for  Foreign  Missions 
may  receive  under  the  provisions  of  my  will 
shall  be  conscientiously  expended  for  the  ad- 
vancement of  the  cause  of  Christ,  In  those 
foreign  lands  and  mission  fields  where,  in 
the  judgment  of  said  American  Board,  the 
most  good  can  be  accomplished." 

He  appointed  Andrew  0.  Chandler  and 
John  H.  Card  as  executors  of  this  will. 

On  the  11th  day  of  August,  1896,  he  made 
a  codicil  by  which'  he  appointed  Lyman  M. 
Cousins  as  an  additional  executor,  making 
no  other  change  In  the  will. 

On  the  17tb  day  of  September,  1897,  Mr. 
Chandler  made  a  further  will,  providing,  as 
In  the  will  of  1896,  for  the  payment  of  the 
ordinary  expenses  of  administration  and  di- 
recting the  erection  of  a  monument,  and  made 
a  change  in  the  executors,  appointing  Lyman 
M.  Cousins  and  Henry  P.  Oox.  The  third 
clause  In  this  will  was  identical  with  the 
third  clause  In  the  will  of  1896  above  quoted, 
except  the  omission  of  the  two  words  "of 
any";  clause  3  in  the  will  of  1896  reading 
"Investment  and  reinvestment  of  any  of  the 
funds."  and  clause  3  of  the  will  of  1897 
reading  "investment  and  reinvestment  of  the 
funds."  It  Is  apparent  that  the  omission  of 
these  two  words  in  the  connection  in  which 
they  were  used  made  no  difference  whatever 
In  the  Identity  of  meaning  of  these  two 
clauses  In  the  two  wills.  The  fifth  clause 
of  the  will  of  1897  simply  provided  for  an 
early  settlement  of  the  estate. 

On  the  9th  day  of  August,  1902,  Mr.  Chand- 
ler made  a  codicil  to  the  will  of  March 
10,  1896,  which,  omitting  formal  parts,  pro- 
vided as  follows: 

"I  hereby  ratify  and  confirm  as  and  for 

my  last  will  and  testament  the  instrument 

made  and  executed  by  me  March  10th,  A. 

D.  1896,  and  the  codicil  thereto  dated  Au- 
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gnat  11th,  A.  D.  1896,  with  the  exception 
of  the  following  provlBlons  and  changes  In 
the  disposal  of  my  estate: 

"B^ellevlng  that  It  Is  right  and  proper  for 
me  to  give  to  my  next  of  kin  some  portion 
of  the  estate  belonging  to  me  at  time  of 
my  decease,  a  large  share  of  which  was  re- 
ceived by  me  from  the  estate  of  my  deceased 
father,  Solomon  Hewitt  Chandler,  I  make 
the  following  devises  and  beqnests. 

"First  To  each  of  the  sons  of  my  de- 
ceased brother  Andrew  O.  Chandler,  my 
nephews  Andrew  0.  Chandler,  Charles  P. 
CSiandler,  Fred  H.  Chandler  and  Roland  C. 
Chandler,  all  of  New  Gloucester,  I  give,  de- 
vise and  bequeath  one-tenth  part  of  all  the 
estate  belonging  to  me  at  time  of  my  de- 
cease, after  the  payment  of  all  sums  required 
under  the  provisions  of  the  first  and  second 
items  of  my  said  will.  To  have  and  to  hold 
to  them  and  each  of  them  and  their  heirs 
and  assigns  forever. 

"Second.  I  give  and  bequeath  to  Cath- 
erine 0.  Chandler,  widow  of  my  deceased 
brother  Andrew  C.  Chandler,  if  she  Is  living 
at  time  of  my  decease,  one-tenth  part  of 
all  my  said  estate  in  remembrance  of  her 
continual  acts- of  kindness  towards  me  dur^ 
Ing  the  many  years  I  have  made  my  liome  in 
her  family. 

"Third.  I  give  and  beqneath  nnto  Sara 
Archer  Chandler,  child  of  my  nephew  An- 
'  d^w  C.  the  sum  of  five  hundred  dollars,  as 
a  token  of  my  regard  for  her,  she  having 
received  her  name  at  my  suggestion  and 
request 

"Fourth.  If  either  of  the  persons  named  In 
this  codicil  as  devisees  and  legatees  is  not 
living  at  the  time  of  my  decease  I  give, 
devise  and  bequeath  the  share  and  portion 
of  my  estate  which  would  be  received  by 
such  one  If  then  alive  to  the  children  of  the 
deceased  legatee,  in  equal  shares  and  por^ 
tlons,  to  have  and  to  hold  to  them  and  their 
heirs  and  assigns  forever. 

"Fifth.  I  hereby  confirm  the  appointment 
of  I^man  M.  Cousins  and  Andrew  C.  Chand- 
ler as  executors  of  my  will,  and  this  codicil 
thereto,  and  I  revoke  the  appointment  of 
John  H.  Cbrd  as  such  executor,  and  In  his 
place  and  stead  I  nominate  and  appoint  John 
W.  True  of  New  Gloucester,  as  one  of  the 
executors  thereof,  and  l"  request  and  direct 
that  no  bond  be  required  of  him  In  that  ca- 
pacity by  the  judge  of  probate  having  Juris- 
diction of  my  estate. 

'Sixth.  I  hereby  revoke  and  annul  all  wills 
by  me  at  any  time  made  and  executed,  ex- 
cepting the  will  first  mentioned  herein." 

Solomon  H.  Chandler  died  on  the  31st  day 
of  December,  1903.  On  the  22d  day  of  Jan- 
nary,  1004,  Andrew  C.  Chandler  and  John  W. 
True,  two  of  the  executors  named  in  the 
codicil  of  August  9,  1902,  filed  a  petition  In 
the  probate  court  for  the  county  of  Cumber- 
land, dated  January  18,  1904,  praying  for 
the  proof  and  allowance  of  the  will  of  1896 
and  the  codicil  thereto,  including  the  codicil 


of  August  9,  1002,  and  that  letters  testa- 
mentary Issue  to  I^man  M.  Cousins,  Andrew. 
0.  Chandler,  and  John  W.  True,  the  execu- 
tors therein  named.  This  petition  was  re- 
sisted by  the  American  Board  of  Commis- 
sioners of  Foreign  Missions,  and  npon  full 
hearing  the  probate  court  entered  a  decree 
that  the  will  of  1896  and  the  codicils  thereto 
be  approved  and  allowed  as  the  last  will 
and  testament  and  codicils  thereto  of  said 
deceased,  and  that  letters  testamentary  Is- 
sue to  the  several  persons  therein  named 
as  executors.  From  this  decree  the  Ameri- 
can Board  appealed,  filing  16  reasons  there- 
toe. 

At  this  point  It  Is  proper  to  add  that  in 
the  space  which  could  properly  be  given  to 
the  longest  opinion.  It  would  be  both  useless 
and  Impossible  to  undertake  any  connected 
.  analysis  of  the  testimony  and  evidence  pre- 
sented In  this  case,  containing,  as  it  does, 
8,000  printed  pages,  besides  numerous  ex- 
hibits not  printed,  and  argued  by  the  appel- 
lants In  a  brief  of  985  printed  pages,  be- 
sides Indexes,  and  by  the  appellees  In  a  brief 
covering  over  800  printed  pages.  The  great 
volume  of  these  arguments,  which  are  not 
only  very  able,  but  also  logical  and  concise 
as  a  complete  analysis  of  the  great  mass  of 
testimony  would  permit  establishes  the  fu- 
tility of  any  attempt  on  the  part  of  the  court 
to  follow  out  the  various  branches  of  the 
controversy,  unprecedented  in  the  mass,  of 
material  Involved. 

We  desire,  however,  to  acknowledge  our' 
appreciation  of  the  great  assistance  the  ar- 
guments have  afforded  us  in  considering  the 
case,  not  only  by  reason  of  their  masterly 
discussion  and  analysis,  but  by  presenting 
complete  indexes  of  the  witnesses  and  cases 
cited,  and  a  thorough  digest  chronologically 
and  topically  arranged,  of  every  material 
piece  of  testimony.  While  these  helps  have 
not  relieved  us  of  the  laborious  task  of  read- 
ing the  testimony,  they  have  been  of  ines- 
timable value  In  oiabilng  ns  to  collate  and 
compare  It 

Notwithstanding  the  voluminous  te8tim<»iy 
and  the  large  sum  Involved,  yet  In  the  prop- 
ositions of  law  and  fact  governing  its  consid- 
eration, this  proceeding  may  be  resolved  into 
the  ordinary  will  case,  presenting  only  the 
usual  questions  raised  In  such  contests,  and 
must  be  decided  npon  Its  own  peculiar  cir- 
cumstances and  facts.  The  appellants  filed 
16  reasons  of  appeal,  but  In  their  brief  they 
say  "the  Issues  raised  by  these  separate  rea- 
sons of  appeal  will  all  be  considered  In  ar- 
gument under  the  general  subdivisions  of 
testamentary  capacity,  undue  infiuence,  and 
fraud."    We  adopt  this  classification. 

Therefore  the  first  snd  perhaps  the  most 
important  question  for  our  determination  is, 
did  Solomon  H.  Chandler,  on  the  9th  day  of 
August  1902,  possess  such  soundness  of  mind 
as.  In  contemplation  of  the  law,  enabled  him 
to  make  a  valid  disposition  of  his  estate  by 
will?  At  this  time  our  statute  provided  that 
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"a  person  of  sonncl  mind  and  of  the  age  oC 
21  years  may  dispose  of  bis  real  and  person- 
al estate  by  wlU."  There  is  no  exception  or 
qaallflcatlon  to  this  requirement  that  a  per- 
son must  be  of  sound  mind  to  make  a  valid 
will.  The  burden  rests  upon  the  proponents 
to  affirmatlrely  prove  it  In  probating  a  will 
the  sanity  of  the  testator  must  be  proved,  and 
it  la  not  to  be  presumed.  These  principles 
are  too  well  established  in  this  state  to  re- 
quire citation.  Bat  the  word  "sanity"  is 
used  in  Its  legal,  and  not  its  medical,  sense. 

In  Johnson  v.  Me.  ft  N.  B.  Ins.  Co.,  83  Me. 
186,  22  Atl.  106,  Mr.  justice  Eknery,  speaking 
for  the  court,  says:  "Btymologically,  in- 
sanity signifies  unsoundness.  Lexically  it 
signifies  unsoundness  of  mind,  or  derange- 
ment of  the  Intellect  Medical  science,  with 
its  usual  zeal,  has  deeply  Investigated  the 
various  forms,  symptoms,  causes,  results,  and 
manifestations  of  mental  unsoundness,  or  dis- 
ease, and  his  discovered  numerous  kinds  of 
such  diseases  to  which  it  has  given  appropri- 
ate technical  names.  Dr.  Hammond  (late 
Surgeon  General  of  the  United  States  Army), 
for  Instance,  classifies  these  kinds  into  7 
classes,  and  83  subclasses  (not  claiming  this 
to  be  a  natural  class'lflcatlon).  Dementia  and 
mania  are  both  specified  in  this  classification. 
Bnt  however  necessary  such  an  analysis  and 
classification  of  mental  diseases  may  be  to 
the  science  of  medicine,  they  are  impractica- 
ble and  unnecessary  in  legal  science.  In  law, 
every  mind  Is  sound  that  can  reason  and  will 
intelligently  in  the  particular  transaction  be- 
ing considered,  and  every  mind  Is  unsound 
or  Insane  that  cannot  so  reason  and  will. 
The  law  investigates  no  further."  This  def- 
inition clearly  differentiates  the  sound  from 
the  unsound  mind,  in  the  legal  sense. 

In  Hall  V.  Perry,  87  Me.  672,  33  Atl.  161, 
47  Am.  St  Rep.  352,  Mr.  Justice  Whltehouse, 
in  delivering  the  opinion  of  the  court,  goes 
a  step  further,  and  defines  those  faculties  of 
the  mind  whose  presence  are  essential  to 
verify  the  existence  of  testamentary  capacity 
In  the  testator :  "A  'disposing  mind'  Involves 
the  exercise  of  so  much  mind  and  memory  as 
would  oiable  a  person  to  transact  common 
and  simple  kinds  of  business  with  that  in- 
telligence which  belongs  to  the  weakest  class 
of  sound  minds;  and  a  disposing  memory  ex- 
ists when  one  can  recall  the  general  nature, 
condition,  and  extent  of  his  property,  and 
his  relations  to  those  to  whom  he  gives,  and 
also  to  those  from  whom  he  excludes,  his 
bounty.  He  must  have  active  memory  enough 
to  bring  to  his  mind  the  nature  and  particu- 
lars of  the  business  to  be  transacted,  and 
mental  power  enough  to  appreciate  them  and 
act  with  sense  and  Judgment  in  regard  to 
them.  He  must  have  sufficient  capacity  to 
comprehend  the  condition  of  his  property,  his 
relation  to  the  persons  who  were  or  should 
have  been  the  objects  of  bis  boun^,  and  the 
scope  and  bearing  of  the  provisions  of  his 
will.  He  must  have  sufficient  active  memory 
to  collect  in  his  mind,  without  prompting. 


the  particulars  or  elements  of  the  business  to 
be  transacted,  and  to  hold  them  in  his  mind 
a  sufficient  length  of  time  to  perceive  at  least 
their  obvious  relations  to  each  other,  and  be 
able  to  form  some  rational  Judgment  In  re- 
lation to  them.  •  *  •  But  mere  intellect- 
ual feebleness  must  be  distinguished  from 
unsoundness  of  mind.  The  requirement  of 
a  'sound  and  disposing  mind'  does  not  imply 
that  the  powers  of  the  mind  may  not  have 
been  weakened  or  impaired  by  old  age  or 
bodily  disease.  A  person  may  be  incapacitat- 
ed by  age  and  falling  monory  from  engaging 
in  complex  and  intricate  business,  and  in- 
capable of  understanding  all  parts  of  a  ex- 
tract and  yet  be  able  to  give  simple  direc- 
tions for  the  disposition  of  property  by  will." 
For  an  exhaustive  review  of  the  authorities 
upon  this  point,  see  Delafield  t.  Parish,  25 
N.  T.  9. 

In  speaking  of  the  testatrix  In  this  par- 
ticular case,  Mr.  Justice  Whltehouse  fur- 
ther says:  "She  may  have  been  childish, 
changeable,  impatient,  and  sometimes  incon- 
siderate; her  Judgment  In  relation  to  the 
value  of  property  may  not  have  been  the  most 
reliable,  and  her  mind  may  not  have  been 
vigorous  enough  to  grasp  ail  the  features  of 
a  complicated  transaction;  but  all  this  may 
be  said  of  multitudes  of  elderly  people^  whose 
competency  to  manage  simple  and  ordinary 
kinds  of  business  is  never  questioned  by  their 
acquaintances  and  friends.  'Weakness  of 
memory,  vacillation  of  purpose,  credulity  and 
vagueness  of  thought,  may  all  consist  with 
adequate  testamentary  capacity  under  favor- 
able clrcamstances."*  Schouler  on  Wills, 
8  70. 

Our  court  have  also  said  in  Randall  ft  Ran- 
dall, Appellants,  99  Me.  896,  59  AtL  668: 
"If  the  testator  possesses  so  much  mind  and 
memory  as  enables  him  to  transact  common 
and  simple  kinds  of  business  with  that  in- 
telligence which  belongs  to  the  weakest  class 
of  sound  minds,  and  can  recall  the  general 
nature,  condition,  and  extent  of  his  property, 
and  his  relations  to  those  to  whom  he  gives, 
and  also  to  those  from  whom  he  excludes, 
his  bounty,  it  is  sufficient" 

Under  these  legal  principles  arises  a  pure 
question  of  fact  upon  the  first  proposition, 
which  It  is  Incumbent  upon  the  proponents  or 
appellees  In  the  first  instance  to  prove,  name- 
ly, that  the  testator  on  the  9th  day  of  Au- 
gust—not  the  8th,  nor  the  10th,  nor  any  other 
day— was  possessed  of  testamentary  capacity. 
Under  our  statute,  the  question  of  age  being 
eliminated,  the  only  standard  as  to  such  ca- 
pacity is  whether  the  testator  was  of  "sound 
mind,"  as  this  phrase  is  used  in  its  fixed 
legal  meaning;  that  is,  had  he  on  that  day, 
at  the  time  the  codicil  was  executed,  the  ca- 
pacity to  make  "a"  codicil,  not  "the"  codicil, 
produced.  If  he  had,  the  codicil  In  question 
should  be  sustained.  If  he  had  not  the  codi- 
cil should  fall.  As  said  In  Delafield  v.  Pat^ 
Ish,  26  N.  Y.,  at  page  97,  under  a  statute  sim- 
ilar in  principle  to  ours:  "Tti 
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ev&ry  case  Is,  bad  the  testator,  as  compos 
mentis,  capacity  to  make  a  will ;  not,  bad  he 
capacity  to  make  the  will  produced?  If  com- 
pos mentis,  he  can  make  any  will,  however 
complicated;  U  noa  compos  mentis,  be  can 
make  no  will,  not  the  simplest"  Likewise 
Mr.  Chandler,  if  of  sound  mind  In  the  legal 
sense,  could  have  made  any  codicil,  and  con- 
sequently the  one  under  consideration. 

In  assuming  the  J>nrden  of  proof  upon  this 
proposition,  which  requires  only  a  preponder- 
ance of  the  evidence,  as  in  civil  actions,  the 
proponents  of  the  will  and  codicil  of  1902 
present,  first,  as  evidence  of  the  testamentary 
capacity  of  the  testator,  the  internal  proof 
famished  by  the  terms  of  the  codicil  itself. 
Under  the  will  of  1896  republished,  as  under 
that  of  1897  revoked,  Mr.  Chandler  had  be- 
queathed practically  all  of  his  extensive  es- 
tate to  the  American  Board.  In  fact,  he  bad 
not  disposed  of  any  of  it  by  either  of  these 
wills  in  favor  of  any  of  bis  relatives.  It  ap- 
pears that  the  nucleus  of  his  great  fortune 
was  derived  from  his  father,  a  direct  an- 
cestor of  the  nephews,  who  were  recognized 
In  the  codicil  of  August  9tb.  By  this  codicil 
he  diverted  about  one-half  of  his  large  for- 
tune, substantially  all  of  which  would  have 
been  transmitted  by  his  will  to  the  American 
Board,  -from  them  to  his  relatives  above 
named. 

If  the  other  evidence  in  the  case  affords 
satisfactory  proof  that  at  the  time  the  above 
codicil  was  made,  the  testator  was  not  pos- 
sessed of  testamentary  capacity,  then,  of 
course,  the  internal  evidence,  from  the  terms 
of  the  codicil  itself,  is  of  no  value,  as  it  was 
not  the  testator's  will.  On  the  other  hand. 
If  such  evidence  does  not  amount  to  such 
proof,  then  the  internal  evidence  is  material, 
and  may  become  important  While  the  ques- 
tion of  testamentary  capacity  under  the  evi- 
dence, aliunde  the  internal  proof,  is  a  very 
close  one,  yet  we  are  inclined  to  the  opinion 
that  It  does  not  preclude  the  proponents 
from  the  right  to  have  considered  the  in- 
tonal  evidence  of  the  terms  of  the  codldl. 
This  evidence  Is  plainly  in  harmony  witb 
what  we  should  expect  to  be  the  rational  and 
natural  instinct  of  the  testator.  The  char- 
acter of  the  codicil,  therefore,  in  this  case 
becomes  significant  It  manifests  a  rational 
act  Its  provisions  are  Just,  reasonable,  and 
natural.  In  harmony  with  natural  Justice, 
and  have  a  tendency  to  prove  a  normal  state 
of  mind. 

Gardner  on  Wills  (Hornbook  Series,  1903) 
p.  136,  speaking  of  this  class  of  evidence, 
says:  "In  determining  the  question  of  com- 
petency, the  character  of  the  will  itself  is 
extremely  significant  A  rational  act,  ration- 
ally done,  is  coDvinclng  proof  that  a  rational 
being  did  It  'The  strongest  and  best  proof 
ttiat  can  arise  as  to  a  lucid  interval  is  that 
which  arises  from  the  act  Itself.'  Indeed, 
sometimes  the  intrinsically  reasonable  char- 
acter of  a  will  gives  rise  to  a  presumption 
that  it  was  executed  during  a  lucid  Interval, 


though  the  testator  be  chronically  Insane. 
So,  If  the  provisions  of  the  will  are  Just  rea- 
sonable, and  natural,  they  point  towards  a 
normal  testator."  In  Barker  et  aL  v.  Comlns 
et  al.,  110  Mass.  477,  the  court  say:  "Where 
the  will  is  unreasonable  in  Its  provisions  and 
inconsistent  with  the  duties  of  the  testator 
with  reference  to  his  property  and  family, 
it  furnishes  some  ground  which  the  Jury 
may  consider  upon  the  question  of  loss  of 
memory,  undue  Influence,  and  other  incapaci- 
ty." Our  coini:  has  recognized  these  prin- 
ciples In  Wells,  Appellant  96  Me.  164,  61  AtL 
868. 

The  next  evidence  presented  by  the  pro- 
ponents to  prove  the  testator's  testamentary 
capacity  was  that  of  the  persons  who  wit- 
nessed the  execution  of  the  codicil.  At  this 
point  we  shall  consider  only  such  part  of 
the  testimony  of  the  subscribinf;  witoesses 
as  bears  upon  the  testator's  soundness  of 
mind.  Their  testimony  as  to  undue  influ- 
ence and  fraud  'will  be  considered  under 
those  heads,  respectively.  The  witnesses  to 
this  codicil  were  William  K.  Neal,  Margaret 
McOlinch,  and  Minnie  M.  Morse.  Mr.  Neal, 
a  well-known  lawyer  of  Portland,  drew  the 
codicil  upon  the  date  of  its  execution,  having 
had  some  weeks  previously  a  conversation 
with  Mr.  Chandler  with  respect  to  it  in  his 
office  In  Portland.  Before  drawing  the  codi- 
cil Mr.  Neal  called  upon  Mr.  Chandler  In 
New  Gloucester,  and,  as  he  testifies,  asked 
him  If  he  had  thought  over  the  matter  that 
they  talked  of  in  Portland  a  short  time  ago. 
Mr.  Chandler  said  he  had,  although  Mr.  Neal 
did  not  speak  of  the  bushiess  as  pertaining 
to  the  will.  Mr.  Neal  then  went  Into  Mr. 
Chandler's  room  in  company  with  other  par- 
ties, and  there  had  some  conversation  with 
bim  npon  general  topics,  and  later  asked  him 
again  If  he  had  thought  over  the  matter 
which  Iiad  been  talked  of  in  Portland  before, 
and  If  be  bad  concluded  what  to  do,  and  he 
said  he  had.  After  more  conversation,  Mr. 
Neal  produced  the  will  of  1S96  and  the  codi- 
cil attached  to  it  and  read  it  to  Mr.  Cliand- 
ler.  Mr.  Neal  says:  "And  after  I  got  through 
reading  I  remember  one  remark  which  he 
made  as  I  finished  the  reading.  'Well,'  he 
said,  'I  don't  think  that  John  H.  Card  is 
much  of  a  fellow,  do  you?'  And  I  think 
the  answer  I  made  was,  'Perhaps  you  might 
have  selected  somebody  else  for  executor 
who  would  be  better,'  and  be  said,  'Will  you 
read  that  again?'  and  I  read  it  the  second 
time." 

This  remark  with  reference  to  Mr.  Card 
and  the  request  to  have  the  will  read  again 
are  In  accord  with  the  existence  of  memory 
and  understanding.  The  remark  shows  that 
be  recalled  what  he,  at  least,  considered  de- 
fects in  the  capacity  or  qualification  of  Mr. 
Card  for  the  important  trust  of  executor. 
The  request  for  the  re-reading  of  the  will  Is 
evidence  of  a  desire  to  comprehend  and  un- 
derstand It 

Mr.  Neal  then  asked  him  what  be  had  con- 
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eluded  to  do,  and  he  answered:  "'Well,  It 
Is  rather  natural  that  I  should  give  than 
something,  Is  It  not?  and  I  think  It  would 
be  right.'  I  think  that  was  very  nearly  his 
exact  words."  Then,  after  some  more  con- 
versation, Mr.  Neal  Inquired  how  much  he  de- 
sired to  glTei  As  the  character  of  this  tes- 
timony is  very  important,  we  give  Mr.  Neal's 
answer  In  full  to  the  following  question: 
"Q.  You  stated  that  you  went  to  hte  desk 
and  made  a  memorandum?  A.  No;  I  went 
to  the  desk,  and  got  a  piece  of  paper,  and 
made  a  memorandum ;  and  I  said  then,  'How 
much?'  and  he  said  he  hadn't  quite  made 
up  his  mind  how  much ;  and  that  matter 
was —  Then  I  think  I  said  this,  as  I  re- 
call It:  'Will  you  make  it  a  Bpeclflc  sum, 
or  make  It  bobm  per  coit  of  the  amount 
which  you  leave?'  And  he  sat  and  thought 
the  matter  over  apparently,  and  he  said 
he  thought  about  10  per  cent  for  each 
one;  and  I  made  the  memorandum  giving 
the  name  of  the  four  nephews,  and  I  think 
Mr.  True  gave  me  their  full  names,  and  I 
carried  out  against  the  name  one-tenth;  and 
then,  as  I  recall  it,  Mr.  True  asked  something 
In  regard  to  whether  he  wanted  Mrs.  Chand- 
\er  to  have  any  part  of  the  estate;  and  then 
the  matter  of  his  having  lived  In  the  family 
for  so  many  years  was  spoken  of;  and  be 
said,  'Yes,  I  will  give  her  the  same  as  the 
rest;*  and  then  I  think  the  next  thing,  as  I 
recall  It  now,  was,  I  said,  'In  case  any  of 
these  parties  should  die  before  you  do,  Mr. 
Chandler,  what  disposition  do  you  want 
made  of  these  legacies?'  Q.  That  was  your 
suggestion  to  him?  A.  That  was  my  ques- 
tion: 'And  do  you  want  11  to  go  back  Into 
the  estate,  or  what  should  be  done  with  It?" 
and  he  said,  'Give  It  to  the  children.' " 

During  this  Interview  the  will  and  codicil 
of  1896  were  twice  read  to  Mr.  Chandler 
by  Mr.  Neal,  and  from  the  testimony  of 
Mr.  Neal  It  would  seem  that  he  understood 
them;  at  least  nothing  appears  In  the  Inter- 
view, with  respect  to  Mr.  Chandler's  disposi- 
tion to  make  a  change  In  his  will,  to  Indi- 
cate the  contrary.  Mr.  Neal  drew  up  the 
codldl  of  August  9th  at  Mr.  True's  house 
at  noon.  He  had  no  conversation  with  Mr. 
True  as  to  the  provisions  of  the  codicil,  nor 
with  Andrew  Chandler  nor  Charles  P.  Chand- 
ler. He  returned  to  Mr.  Chandler's  room  In 
the  afternoon  with  the  codicil  prepared. 
What  was  then  done  will  be  shown  by  the 
following  question  to  Mr.  Neal  and  hla  an- 
swer: 

"Q.  Now,  if  yon  will,  state  the  conversa- 
tirai  which  took  place  between  you  and  Mr. 
Chandler  when  you  returned  with  this  pa- 
per. A.  After  we  sat  down,  I  produced  this 
paper  and  read  it  aloud,  and  Mr.  Chandler 
was  sitting  facing  me  near  his  desk;  and 
when  I  had  finished  it  he  said,  'Well,  that  is 
Just  light;  that  Is  Just  as  we  talked  this 
morning,'  and  I  said,  'I  tried  to  make  It  that 
way,'  and  I  folded  It  up  and  handed  it  to 
Mr.  Chandler,  and  I  said,  'You  want  to  keep 


that  and  think  It  over,  and,  the  first  time 
you  come  down  to  Portland,  drop  in,  and 
if  it  Is  all  right  we  will  fix  it  up,'  and  bis 
answer  to  that  was,  'It  Is  all  right,  and  why 
not  fix  It  to-day?'  And  I  said,  'If  you  prefer 
to  do  that,  of  course,  I  can  do  It  now  just 
as  well  as  then."* 

Mr.  Neal  also  said,  in  response  to  a  ques- 
tion, that  Solomon  H.  Chandler  on  the  9th 
day  of  August,  1902,  was  in  his  opinion  in 
the  possession  of  mental  capacity  sufficient 
to  transact  business  and  with  an  intelligent 
understanding  of  what  he  was  doing,  and 
also  that  he  had  ha^  an  acquaintance  with 
the  testator  more  than  25  years. 

We  have  quoted  thus  fully  from  the  tes- 
timony of  Mr.  Neal,  as  his  evidence  consti- 
tutes the  citadel  of  assault  against  which 
the  appellants  hurl  the  force  of  their  attack. 
BYom  all  the  admissible  testimony  of  Mr. 
Neal,  fairly  considered,  his  evidence  ade- 
quately proves  a  legally  sotmd  and  disposing 
mind  in  the  testator  on  the  9th  day  of  Au- 
gust, 1902.  That  be  might  have  had  days, 
immediately  preceding  or  soon  following  this 
date,  when  his  mind  was  not  sufficiently  clear 
to  enable  him  to  comprehend  all  the  relations 
which  the  law  requires  be  should  understand 
In  order  to  make  a  valid  will,  may  be  true. 
But  the  testimony  of  Mr.  Neal,  if  true,  proves 
that  the  mind  of  Mr.  Chandler  on  this  day, 
although  slow  and  unquestionably  Impaired 
from  age,  and  possibly  by  the  Incipient  stages 
of  disease,  was  nevertheless  working  with  an 
intelligent  and  comprehensive  understanding 
as  to  the  subject-matter  under  consideration. 
The  evidence  clearly  shows  that  Mr.  Chand- 
ler was  a  silent,  deliberate,  reticent  man  with 
respect  to  all  his  business  affairs.  He  did 
not  discuss  them  In  the  family,  nor  with  the 
neighbors.  He  had  said  nothing  about  his 
Intended  change  in  his  will ;  but  the  evidence 
shows,  when  Mr.  Neal  called  upon  him,  weeks 
after  this  matter  had  been  discussed  In  his 
office  In  Portland,  Mr.  Chandler  had  been 
thinking  about  it.  Without  restraint  or  in- 
fluence of  any  kind,  when  approached  a  few 
weeks  later  upon  the  subject,  he  at  once  com- 
prehended what  had  been  said  before  In  the 
office,  and  had  come  to  his  own  conclusion, 
absolutely  free  from  any  suggestion  In  the 
meantime,  to  distribute  a  portion  of  his  es- 
tate among  his  next  of  kin.  Now  this  silent 
deliberation  of  two  or  three  weeks,  and  the 
determination  to  which  he  at  once  had  come, 
when  asked  with  respect  to  it,  to  divert  a 
part  of  bis  estate  to  his  relatives,  was  in 
complete  harmony  with  the  characteristics  of 
Mr.  Chandler  and  the  manner  in  which  we 
should  expect  him  to  act,  if  in  a  normal  con- 
dition of  mind. 

The  conclusion  to  which  Mr.  Chandler 
came,  after  deliberating  upon  the  matter  from 
the  time  of  the  Interview  in  Portland  until 
the  9th  day  of  August,  In  response  to  the 
question  as  to  what  he  had  made  up  his  mind 
to  do,  was  so  aptly,  tersely,  and  naturally 
expressed  as  to  show  a  clear  comprebensioa! 
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of  tbe  relation  of  those  whom  he  was  about 
to  make  the  objects  of  his  bounty :  "Well,  It 
Is  rather  natural  that  I  should  give  them 
something,  is  it  not?  and  I  think  it  would  be 
right"  It  was  natural  and  It  was  right. 
What  more  could  be  said?  What  more  would 
you  expect  Solomon  H.  Chandler,  in  view  of 
his  characteristics  as  disclosed  by  the  testi- 
mony, to  say?  What  expression  could  better 
describe  the  apparent  duty  of  the  testator? 
Fairly  analyzed,  this  declaration  of  his  seems 
to  hare  comprehended  the  whole  situation 
embraced  tai  the  transaction  of  August  0th. 
The  testator  and  his  brother,  the  father  of 
the  n^hews,  had  accumulated  and  owned 
thdr  property  Jointly,  until  the  death  of  the 
brother,  Andrew,  in  April,  1894.  A  portion 
of  the  Joint  property  came  to  Andrew  and 
Solomon  Chandler  by  inheritance  from  their 
father,  the  grandfather  of  the  nephews,  who 
were  made  l^^tees  under  Solomon's  codicil 
Madam  Chandler,  his  sister-in-law,  another 
legatee,  was  the  widow  of  bis  deceased  broth- 
er, Andrew.  For  him  she  had  made  a  pleas- 
ant home  tbe  greater  part  of  his  life,  until 
111  health  had  compelled  her  to  surrender  the 
further  discharge  of  the  duty  which  she  for 
so  many  years  had  cheerfully  performed. 
Whoi  this  necessity  required  a  change  of 
domicile  for  Mr.  Chandler,  he  did  not  seek 
the  company  of  strangers,  but  made  his  new 
abode  in  tlie  home  of  his  nephew  Andrew,  a 
member  of  the  Chandler  family  with  which 
he  had  been  closely  Identified  from  boyhood. 
He  ent^talned  pleasant  relations  with  all  of 
his  nephews,  and  had  said  In  his  interview 
In  Portland  that  they  were  reliable,  likely 
men.  Be  himself  had  become  old,  decrepit, 
and  broken.  His  body  was  weak  and  his 
mind  was  falling.  He  was  undoubtedly 
aware  of  his  condition.  From  the  activities 
of  a  shrewd  business  life,  with  his  thoughts 
and  energies  engrossed  In  the  details  of  man- 
aging a  large  and  growing  property,  he  had.  In 
obedience  to  the  mandate  of  old  age,  become 
relieved  of  these  exacting  duties;  and  his 
mind,  though  impaired,  had  an  opportunity  to 
to  meditate  upon  other  matters  than  tbe  ac- 
cumulation and  management  of  wealth.  It 
is  an  instinct  of  old  age,  when  ambition  has 
laid  aside  the  cares  of  life,  to  revert  to  the 
days  of  one's  youth,  to  call  up  the  memories 
of  the  past,  to  reflect  upon  family  relations, 
and  to  ponder  upon  the  duties  which  these 
new  thoughts  awaken.  When  Solomon  Chand- 
ler's attention  was  called  to  the  fact  that 
be  had  entirely  overlooked  all  of  his  next  of 
Un  In  the  distribution  of  his  large  estate,  we 
feel  convinced  that,  true  to  this  instinct,  he 
also  reflected  upon  the  manner  in  which  the 
basis  of  bis  fortune  had  come  to  him — ^the 
relation  of  his  brother,  his  nephews,  and  his 
sister-in-law — and  gave  expression  to  that  re- 
flection in  the  phraseology  already  quoted, 
"Well,  it  is  rather  natural  that  I  should  give 
them  something,  is  it  not?  and  I  think  it 
would  be  right" 
From  all  the  facts  and  circumstances  sur- 


rounding the  life  of  Solomon  H.  Chandler 
and  this  codicil  of  August  9th,  we  think  the 
reason  which  he  gives  for  tils  action  is  ample 
proof  of  his  understanding  and  comprehen- 
sion of  his  act  and,  in  the  legal  sense,  of  his 
soundness  of  mind. 

The  next  witness  to  the  codicil  in  question 
was  Miss  Minnie  M.  Morse.  She  was,  on  Au- 
gust 9th,  acting  in  the  capacity  of  a  nurse 
for  Madam  Chandler,  who  was  at  the  time  111, 
and  was  called  from  Madam  Chandler's  room 
into  that  of  Solomon's  with  tbe  express  pur- 
pose of  becoming  a  witness  to  the  codicil.  Tbe 
effect  of  her  testimony  is  that  in  her  Judg- 
ment Mr.  Chandler  knew  what  he  was  doing 
when  he  signed  the  codicil.  She  said  that 
Mr.  Neal  asked  him  if  he  understood  fully 
the  codicil,  and  if  It  was  done  in  accordance 
with  his  dictation  and  as  he  wanted  it  and 
Mr.  Chandler  said  he  did.  The  last  witness 
was  Miss  Margaret  McGlinch,  who  had  long 
been  a  servant  in  Madam  Cliandler's  family. 
The  effect  of  her  testimony  Is  that  from  1900 
down  to  August  9, 1902,  she  observed  that  Solo- 
mon was  growing  older  and  weaker  physical- 
ly ;  but  she  did  not  observe  any  peculiarities  of 
mind  nor  Incoherence  of  thought,  but  that  he 
was  forgetful.  She  did  not  recall  any  others. 
These  witnesses  substantially  corroborated 
the  testimony  of  Mr.  Neal  as  to  tbe  moital 
condition  of  Mr.  Chandler  on  the  9th  day  aC 
August  1902.  We  do  not  deem  it  necessary 
to  further  refer  to  their  testimony  at  the 
present  time,  as  we  are  now  discussing  only 
the  evidence  offered  In  proof  of  the  execu- 
tion of  the  codicil  and  tbe  testamentary  ca- 
pacity of  the  testator. 

Tbe  only  other  witnesses  present  at  the  in- 
terview and  at  tbe  execution  of  tbe  codicil 
were  John  W.  True  and  Andrew  Chandler. 
Mr.  True  corroborates  the  testimony  of  Mr. 
Xeal  as  to  what  was  said  and  done  upon 
these  occasions,  and,  while  Mr.  Chandler  does 
not  remember  all  the  conversation  as  testified 
to  by  Mr.  Neal  and  Mr.  True,  be  does  not 
deny  that  it  occurred  substantially  as  they 
have  related  it  His  testimony  clearly  dem- 
onstrates that  he  must  necessarily  eitbw 
have  not  heard  or  forgotten  parts  of  the  con- 
versation which  took  place  at  the  execution 
of  the  will.  He  does,  however,  recollect  some 
of  the  conversation,  and  particularly  that 
in  case  any  of  the  legatees  or  nephews  died, 
their  share  would  go  to  their  children.  He 
also  says  that  the  testator  talked  Intelllgentp 
ly,  and  that  he  appeared  to  understand  what 
he  was  talking  about  Andrew  Chandler  was 
his  attendant  and,  from  bis  relation  to  him, 
necessarily  had  a  very  intimate  knowledge 
of  the  workings  of  his  mind  from  day  to  day 
and  from  time  to  time.  He  was,  perhaps, 
better  able  to  determine  than  almost  any  oth- 
er person  whether,  at  the  execution  of  this 
codicil,  be  talked  intelligently  and  compre- 
hended what  he  was  doing.  While  his  testi- 
mony comprises  nearly  2,000  questions,  yet 
tbe  vital  part  of  It,  with  respect  to  tbe  tes- 
tamentary capacity  of  Solomon  Chandler  on 
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August  901,  Is  Included  within  tbe  few  sen- 
tences in  which  he  says  on  that  day  he  talked 
intelligently  and  appeared  to  understand. 
Andrew  Chandler  says  that  Solomon's  mind 
was  mixed  at  times  upon  some  matters,  and 
dear  upon  others ;  that  he  was  more  confused 
on  some  days  than  others,  but  that  these 
confused  spells  passed  away. 

Whatever  hla  condition  of  mind  before  or 
after  the  9th  day  of  August,  Its  only  bearing 
npon  the  issue  here  Involved  Is  Its  tendency 
to  prove  or  disprove  the  mental  capacity  of 
Mr.  Chandler  on  that  date.  Whether  he  was 
upon  any  particular  day  before  August  9th, 
or  upon  any  particular  day  thereafter,  men- 
tally incapable  of  making  a  will.  Is  not  the 
Question.  Was  he  capable  on  that  day?  An- 
drew Chandler's  testimony  indicates  that  he 
was. 

Mr.  Tme's  testimony  upon  two  propo- 
sltlcms  of  fact  which  occurred  on  August 
9th,  connected  with  the  preparation  and  exe- 
cution of  the  codicil  in  question,  Is  positive 
and  very  important  It  distinctly  shows  the 
clearness  of  Mr.  Chandler's  mind  upon  the 
matter  of  the  codicil.  The  testimony  is  so 
decisive  that  we  deem  a  few  questions  and 
answers  worthy  of  quotation.  With  respect 
to  the  amount  he  desired  to  give  to  each  of 
bis  nephews,  Mr.  True,  a  witness  for  tbe 
contestants,  in  answer  to  his  own  counsel, 
testified  as  follows :  "Q.  I  will  ask  you  Just 
once  more.  This  is  an  important  point  I 
want  you  to  try  and  recollect.  Was  Mr. 
Neal's  remark  that  it  would  be  proper  for 
him  to  divide  10  per  cent  among  them,  or 
something  less?  A.  Tou  could  either  give 
a  lump  sum  or  make  it  a  percentage,  6  or  10 
per  cent,  or  more  or  less.'  Q.  That  is  all  he 
said?  A.  That  Is  all  he  said.  Q.  Now,  Mr. 
Hewitt  Chandler  replied  to  that  what?  A. 
*I  guess  10  per  cent  will  be  about  right'  Q. 
What  further  was  said?  A.  Mr.  Neal  said, 
Ten  per  cent  to  each?'  and  be  said,  'Yes ;  to 
each  one.'  Q.  Now,  Mr.  True,  are  you  posi- 
tive that  the  next  question  asked  by  Mr. 
Neal  was  whether  Mr.  Hewitt  meant  10  per 
cent  to  each  nephew,  or  10  per  cent  to  all 
of  them?  A.  Tes,  sir.  Q.  He  said  10  per 
cent  to  each?  A.  Tes,  sir.  Q.  And  what 
did  Hewitt  answer  to  that?  A.  He  said, 
'Xes ;  10  per  coit  to  each,'  repeated.  Q.  Did 
he  use  the  word  'yes,'  or  look  at  Mr.  Neal 
as  you  are  looking  at  me?  Did  be  merely 
nod  his  head?  Now,  I  want  your  best  recol- 
lection, sir.  A.  My  best  recollection  is  that 
be  said  'yea,'  repeated  the  10  per  cent,  to 
eadL  Q.  Said,  'Yes,  10  per  cent  to  each? 
A.  Tes,  sir;  that  Is  my  best  recollection. 
Q.  You  don't  think  there  was  any  nodding  of 
the  head  at  all?  A.  No,  sir ;  not  in  that  casa 
Q.  But  spoken  words?  A.  Yes,  sir.  Q.  'Yes, 
10  per  cent  to  each?'    A.  Yes,  sir." 

nie  next  important  point  is  the  testimony 
of  this  same  witness  with  reference  to  the 
time  of  signing  the  codicil.  After  Mr.  Neal 
had  read  the  codicil  to  Mr.  Chandler,  he  laid 
It  upon  the  roll-top  desk,  and  said  he  could 
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look  it  over,  and  if  it  was  satisfactory,  or  If 
it  was  all  right  he  could  sign  It  at  some 
later  time.  To  this  suggestion  Mr.  Chandlffi 
answered,  "That  Is  all  right  and  why  not 
nx  it  to-day?"  or,  "Why  not  fix  it  now?" 
These  two  propositions  of  fact  are  as  well 
established  as  human  testimony  can  do.  The 
declaration  of  the  testator  as  to  the  amount 
he  desired  to  give  was  made  In  the  fore- 
noon, and  that  stating  that  tbe  codicil  was 
all  right  and  why  not  sign  It  now?  in  the 
afternoon ;  the  two  covering  the  whole  period 
from  the  taking  of  the  minutes  for  the  prepa- 
ration of  the  codicil  to  the  time  of  its  execu- 
tion. If  there  is  anything  in  the  conduct  or 
conversation  of  Mr.  Chandler  during  this  pe- 
riod that  indicates  an  unsound  mind  in  the 
legal  sense,  we  fail  to  discover  it  On  the 
other  hand,  both  of  these  transactions  in- 
dicate a  lucid  mind  as  to  the  business  being 
transacted,  and  a  comprehensive  understand- 
ing of  what  he  himself  was  doing.  He  seems 
to  have  said  all  that  was  necessary  upon 
both  points,  and  to  have  said  it  clearly. 

His  statement,  we  again  repeat  that 
the  codicil  was  as  they  had  talked  in  the 
morning,  and  that  it  was  ftll  right  and  why 
not  sign  it  now?  not  only  evidenced  the 
exercise  of  the  functions  of  memory  as  to 
what  had  occurred,  but  a  comprehension  of 
the  import  of  tbe  morning  conversation;  that 
it  was  for  the  purpose  of  making  a  change 
in  his  will,  and  that  to  be  effective,  it  must 
be  signed.  In  other  words,  when  this  codicil 
was  rpad  to  him,  by  the  operation  of  the  law 
of  association,  that  mysterious  power  of  the 
intellect  that  produces  a  "consecution  of 
mental  states,"  bis  mind  ran  back  over  the 
ground  of  the  previous  interview,  remem- 
bered the  talk  in  tbe  morning,  comprehend- 
ed tbe  object  of  it  and  understood  that  the 
codicil  embraced  it. 

There  is  another  fact  brought  out  In  the 
testimony  of  Andrew  Chandler  which  we 
deem  conclusive  as  showing,  not  only  the 
exercise  of  memory,  but  of  original  thought 
Bitber  upon  the  afternoon  of  the  execution 
of  the  codicil,  or  the  next  day,  he  said,  of 
bis  own  volition,  "We"  or  "I  have  left  Mar 
garet  out"  Margaret  had  long  been  a  faith- 
ful servant  in  the  family  of  the  brother  and 
sister-in-law,  with  whom  he  bad  spent  the 
most  of  his  life.  But  especially  in  his  later 
days,  when  the  feebleness  of  old  age  and 
mental  decline  were  creeping  upon  him,  and 
greater  care  was  necessary  to  his  comfort, 
undoubtedly  the  fidelity  of  Margaret,  who 
had  administered  to  him  at  this  time  so 
well,  bad  Impressed  itself  npon  bis  apprecia- 
tion, and  what  more  natural  or  rational  than 
he  should  think  of  her  in  the  distribution 
of  his  favors?  And  more  important  thav 
all  is  the  necessary  inference  from  an  analy- 
sis of  the  mental  operation  which  produced 
the  thought  of  Margaret  To  discover  this, 
we  have  but  to  recall  the  expression,  "I  have 
left  Margaret  out"  Out  of  what?  Out  o< 
the  codlclL    His  mind  must  necessarily  ha^ 
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concelyed  something  from  which  she  was  left 
out  What  was  be  thinking  of  when  he  gave 
utterance  to  this  expression?  There  can 
be  but  one  rational  answer.  He  recalled 
that  he  had  modified  or  changed  his  will ;  that 
he  had  made  his  nephews  and  his  slster-ln- 
law  beneficiaries  under  the  change;  that  he 
had  given  his  grandnlece  $500.  He  recalled 
some  or  all  of  these  things  first,  and  then 
came  the  reflection  that  he  had  omitted 
this  faithful  servant — had  "left  Margaret 
out" 

It  can  be  said  of  this  incident,  as  was 
said  In  Wells,  Appellant,  96  Me.  164,  51 
Atl.  860:  "It  frequently  happens  that  the 
most  satisfactory  evidence  of  a  person's  real 
state  of  mind  is  to  be  gathered  from  the 
mind's  own  action,  as  shown  by  his  conver- 
sation, claims,  declarations,  and  acts.  Prov- 
en facts  of  this  class  carry  greater  weight 
than  the  opinion  of  witnesses."  His  evident 
anxiety  and  repeated  inquiries  after  Madam 
Chandler's  health,  upon  this  day,  are  also 
significant  and  show  both  the  existence  of 
memory  and  the  emotion  of  solicitude. 

We  have  now  substantially  reviewed  the 
evidence  of  all  the  witnesses  who  had  the 
opportunity  of  any  personal  knowledge, 
worth  noting,  with  respect  to  the  mental  con- 
dition of  Mr.  Chandler  on  the  9th  day  of 
August,  1902.  Under  the  legal  principles  es- 
tablished by  our  court  and  embodied  In  the 
first  part  of  this  opinion,  we  are  unable 
to  say,  upon  the  testimony  reviewed,  that 
Mr.  Chandler  was  ,not  of  sound  mind  ou  the 
9th  day  of  August,  1902.  On  the  other  hand, 
we  think  this  evidence  quite  conclusively 
shows  that  be  was  of  disposing  mind  on 
that  day.  We  think  an  examination  of  the 
report  will  show  the  fact  that  no  witness 
called,  either  by  the  proponents  or  contest- 
ants, has  testified  to  a  single  act  or  word 
on  the  part  of  the  testator  on  the  9th  day  of 
August  which  is  not  entirely  consistent  with 
the  existence  of  testamentary  capacity. 

But  it  should  be  remarked  that  we  have 
thus  far  confined  ourselves  to  the  testimony 
relating  to  this  single  day.  Now  arises  the 
question  whether  the  other  testimony,  vol- 
umes of  which  have  been  taken,  with  respect 
to  his  mental  condition  before  and  after  this 
date,  fairly  warrants  the  Inference  that,  In 
view  of  his  condition  before  and  after,  he 
must  at  this  time  necessarily  have  been  of 
unsoimd  mind.  The  appellants  take  the  af- 
firmative of  this  proposition  and  confidently 
assert  that  the  evidence  sustains  it  The 
proponents  of  the  will  and  codicils  must  sus- 
tain the  burden  of  proof  of  the  testator's 
mental  capacity,  not  only  upon  the  evidence 
of  August  9th,  but  upon  all  the  evidence 
In  the  case,  and  If,  upon  all  the  evidence, 
they  have  failed,  then  the  appeal  must  be 
sustained. 

The  report  of  the  evidence  requires  the  court 
to  determine  this  case  upon  so  much  of  the 
testimony  reported  as  is  legally  admissible. 
We  feel  at  this  time  constrained  to  say  that 


this  restriction  eliminates  at  least  quite  a 
part  of  the  testimony  upon  which  the  con- 
testants rely  to- overthrow  the  contention  of 
the  testator's  responsibility  when  he  executed 
the  codicil.  The  admissible  and  the  inad- 
missible are  so  Interlaced  that  It  would  be 
almost  an  endless  task  to  separate  the  wheat 
from  the  chafl^.  We  have  endeavored,  bow- 
ever,  in  our  Investigation,  to  give  a  liberal 
Interpretation  to  the  rule  of  admissibility. 

We  shall  be  able  to  discuss  the  volume 
of  testimony  bearing  upon  the  different  phas- 
es of  this  case  only  by  grouping  it  under  cer- 
tain heads  and  referring  to  It  In  that  form. 
The  first  proposition  which  the  appellants  as- 
sert in  derogation  of  Mr.  Chandler's  mental 
capacity  is  the  contention  that  he  was,  at  the 
time  of  executing  the  codicil,  under  legal 
guardianship,  and  consequently  incapable  of 
making  a  will,  unless  tbe  restoration  of  his 
sanity  be  proved  beyond  a  reasonable  doubt 
But  such  is  not  the  law.  It  Is  a  well-estab- 
lished rule  In  this  state,  and  we  think  In  most 
others,  that  while  confinement  In  an  insane 
asylum,  or  the  disability  of  guardianship,  Is 
made  prima  facie  evidence  of  some  mental 
Incapacity,  it  is  a  rebuttable  presumption  of 
fact  and  may  be  overthrown  by  a  preponder- 
ance of  the  evidence.  Of  course,  it  is  evident 
that  a  greater  or  less  amount  of  evidence  may 
be  required  to  overcome  this  presumption,  de- 
pending upon  the  nature  and  extent  of  the  In- 
capacity of  the  person  under  guardianship, 
and  varying  with  the  circumstances  of  the 
case.  As  was  said  in  May  v.  Bradlee,  127 
Mass.  414,  a  case  where  the  testator  at  the 
time  of  making  his  will  had  been  under 
guardianship  as  non  compos  for  26  years: 
"The  testator  was  under  guardianship,  and 
that  Implies  some  degree  or  form  of  mental 
unsoundness.  The  issue  at  the  trial  was 
Whether  that  unsoundness  amounted  to  testa- 
mentary Incapacity." 

As  we  interpret  the  law,  the  Incapacity  of 
guardianship  Is  simply  a  fact,  which  may  be 
proven  like  any  other  fact  tending  to  estab- 
lish mental  incapacity;  but  It  does  not  work 
an  estoppel  upon  the  proponents.  The  law 
recognizes  that  a  person  may  require  a 
guardian  by  reason  of  Incapacity  in  one  par- 
ticular, while  In  other  respects  he  may  be  en- 
tirely competent  It  Is  well  settled  that  a 
man  may  be  of  unsound  mind  in  one  respect 
and  not  in  all  respects;  that  there  may  be 
partial  insanity  of  the  testator,  some  un- 
soundness of  mind,  that  does  not  In  any  way 
relate  to  his  property  or  disposition  of  the 
same  by  will.  Chapter  69,  J  26,  Rev.  St, 
recognizes  this  principle,  and  provides  in 
part:  "When  a  person  over  21  years  of  age 
Is  under  guardianship,  he  Is  Incapable  of  dis- 
posing of  his  property  otherwise  than  by  his 
last  will."  Therefore  any  presumption  of 
testamentary  incapacity  arising  from  a  de- 
cree of  unsound  mind  may  be  overcome  by 
testimony  as  to  the  facts  and  circumstances 
connected  with  the  execution  of  tbe  instru- 
ment, as  was  held  in  Halley  t.  Webster,  21 
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Me.  461,  In  the  Instructions  to  the  Jury  '^at, 
if  tb^  were  satisfied  that  previous  to  the  ex- 
ecution of  the  will  the  deceased  was  of  un> 
sound  mind  and  memory,  the  Durden  of  proof 
would  be  upon  the  proponent  to  prove  that 
at  the  time  of  executing  it  he  was  of  sound 
mind  and  memory,  and  also  that  the  lowest 
share  of  mind  and  memory  which  would  en- 
able a  person  to  transact  the  ordinary  busi- 
ness of  life  with  common  Intelligence  would 
be  sufficient  to  answer  the  requirements  of 
the  law  that  he  should  be  of  sound  and  dis- 
posing mind  and  memory." 

Under  our  statute  and  the  decisions  of 
our  own  court,  the  only  burden  upon  the  pro- 
ponents of  a  will  to  overcome  the  disability 
Imposed  by  guardianship  is  to  prove  by  a 
preponderance  of  the  evidence  that  the  tes- 
tator at  the  time  of  executing  the  will  was  of 
sound  mind  in  the  legal  sense.  As  before 
intimated,  if  the  guardianship  was  imposed 
on  account  of  the  impairment  of  some  par- 
ticular function  of  the  brain  which  did  not 
materially  interfere  with  the  Judgment,  com- 
.  prehension,  and  memory,  it  might  require 
scarcely  any  evidence  at  all  to  remove  the 
effect  of  it  On  the  other  hand,  if  it  was 
imposed  on  account  of  long-standing  and 
chronic  insanity.  Involving  the  destruction  of 
all  these  faculties,  no  amount  of  evidence 
could  overcome  It. 

Of  the  Impairment  of  the  mind  between 
these  two  extremes,  the  amount  of  evidence 
required  to  overcome  the  disability  would  de- 
pend upon  the  facts  and  circumstances  of 
each  particular  case ;  so  that,  when  we  reach 
the  final  determination  as  to  mental  capacity 
or  Incapacity,  whetbei;  the  person  is  in  an 
insane  asylum,  under  guardianship,  or  under 
no  legal  disability,  we  revert  to  the  simple 
proposition  of  law  whether  under  all  the  cir- 
cumstances in  the  particular  case  under  con- 
sideration, the  testator  was  of  sound  and 
disposing  mind.  The  proof  must  be  sufficient 
to  overcome  all  disabilities,  however  originat- 
ing and  however  Imposed.  When  the  pro- 
ponents have  sustained  the  burden  of  proof 
upon  this  proposition,  it  matters  not  how  the 
obstacles  to  be  overcome  were  created. 

Upon  this  contention  the  contestants  must 
fall,  as  the  evidence  relating  to  the  mental 
condition  of  Mr.  Chandler  on  the  9th  day 
of  August,  1902,  and  which  has  led  us  to 
conclude  upon  this  particular  evidence  that 
he  was  on  that  day  of  disposing  mind,  has  In 
no  way  been  Impaired  by  the  mere  fact  that 
several  months  earlier  the  testator  was 
placed  under  legal  guardianship.  We  come 
to  this  conclusion,  regardless  of  the  claim  of 
tbose  Immediately  Interested  in  procuring 
guardianship  that  It  was  on  account  of  Mr. 
Obandler's  ptiysical  condition,  upon  the  as- 
Bomptlon  that  the  decree  of  guardianship  is  a 
legal  Judgment  and  conclusive  upon  the  facts 
therein  recited. 

The  two  next  groups  of  evidence,  that  of 
the  neighbors  and  friends  of  Mr.  Chandler 
and  of  the  medical  experts,  will  be  consider- 


ed upon  the  same  propositions,  uamiely :  Do 
they  show  that  the  mind  of  Mr.  Chandler, 
before  and  after  August  9th,  had  approach- 
ed such  a  state  of  decay  that,  notwithstanding 
the  evidence  of  those  who  observed  him  per- 
sonally and  witnessed  with  their  own  eyes  his 
appearance,  manner,  and  con'luct  at  the  ex- 
ecution of  the  codicil,  the  Inference  must  be 
drawn  that  be  was  upon  that  day  of  unsound 
mind,  in  the  legal  sense,  notwithstanding 
bis  apparent  mental  capacity? 

First  we  will  consider  the  testimony  of 
the  neighbors  and  friends.  Of  these  there 
are  upwards  of  120.  We  shall  allude  prin- 
cipally to  the  character  of  their  testimony, 
without  attempting  to  discuss  it  in  detail. 
It  is  evident  from  the  record  that  the  death 
of  Mr.  Chandler,  the  disposal  of  a  portion  of 
his  property  by  the  execution  of  a  codicil,  at 
a  time  when  It  was  generally  known  that  he 
had  become  enfeebled  by  age  and  disease,  and 
a  contest  over  the  validity  of  this  codicil  in- 
volving nearly  half  a  million  of  money,  had 
excited  a  Iceen  interest  and  a  divided  senti- 
ment among  the  people  of  the  quiet  village 
of  New  Gloucester  and  vicinity.  As  Is  true 
In  the  development  of  all  such  controversies, 
all  these  people  arrayed  themselves  in  sup- 
port of  one  side  or  the  other  of  the  conten- 
tion. Everything  that  Mr.  Chandler  said  or 
did  in  the  presence  of  any  of  these  witnesses 
was  recalled,  and  undoubtedly  discussed  and 
so  applied  to  his  mental  and  physical  condi- 
tion as  to  support  the  particular  bios  of  the 
witness  presenting '  It  While  witnesses  are 
thus  arrayed  against  each  other,  their  convic- 
tions strengthening  with  the  growth  and  heat 
of  the  discussion,  although  they  may  be  hon- 
est in  their  purpose,  they  cannot,  while  human 
nature  remains  unchanged,  overcome  the  ten- 
dency to  distort,  magnify,  or  minimize  the  in- 
cidents which  they  relate  as  their  interest 
persuades. 

That  Mr.  Chandler's  mind  was  in  a  pre- 
carious condition  on  August  9th  nobody  dis- 
putes. That  he  was  forgetful,  and  at  times 
dazed,  and  at  all  times  for  several  months 
prior  thereto  partially  Incapacitated,  nobody 
denies.  But  there  was  a  line  somewhere  be- 
tween the  beginning  and  the  end  of  the  mal- 
denles.  But  there  was  a  line  somewhere  be- 
passed  from  the  possession  of  a  sound  to  that 
of  an  unsound  mind,  as  this  term  is  defined 
in  law.  The  question  is  whether,  in  the 
progress  of  that  disease,  he  bad  passed  that 
line  on  the  9th  day  of  August.  None  of 
these  neighbors  and  friends  pretend  to  have 
any  personal  knowledge  of  his  mental  con- 
dition on  that  particular  day.  Does  their 
testimony,  when  massed  upon  the  single 
point  of  testamentary  capacity,  as  to  what 
was  his  mental  condition  before  and  after, 
establish  the  conclusion  that  upon  that  day 
he  was  incapable  of  ifbaking  a  will?  The 
effect  of  this  testimoay  as  a  whole  Is  that, 
physically,  Mr.  Chandler  for  nearly  a  year 
after  this  date  was'  able  to  be  about;  to  at- 
tend his  meals  with  the  family  at  the  tableiC 
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to  go  Into  PMtland  from  time  to  time  with 
Andrew,  wbo  attended  him;  to  walk  about 
the  village  alone  and  to  go  to  the  post  office; 
to  attend  church  and  Smiday  school;  that  be 
lived  and  was  about,  gradually  declining,  for 
more  than  a  year;  and  that  he  died  Decem- 
ber 31,  1S03,  more  than  16  months  later. 
This  class  of  testimony  as  to  his  mental  con- 
dition, covering  the  years  1002  and  1903,  has 
a  tendency  to  show  that  prior  and  np  to 
August  dth  his  mind  was  somewhat  Impair- 
ed; that  be  was  growing  forgetful;  that 
there  were  times  when  hia  ideas  were  con- 
fused and  his  mind  hazy;  that  when  he  was 
tired  these  spells  came  upon  him,  and  when 
be  became  rested  they  passed  away;  that 
these  confused  spells  were  manifested  by 
various  acts  and  statements;  that  at  other 
times  his  conversation  was  coherent  and  in- 
telligible, his  acts  rational,  and  bis  appear- 
ance normal;  that  the  normal  was  his  gen- 
eral condition  np  to  August  9th,  and  the  con- 
fused and  dazed  the  exception.  That  during 
all  this  period,  np  to  and  beyond  August  9th, 
he  did  not  have  lucid  intervals  for  a  longer 
or  shorter  period,  does  not  appear  from  a 
single  witness.  That  he  did  have  such  an  In- 
terval on  August  9th,  without  a  single  In- 
cident occurring  upon  that  date  to  contradict 
It,  affirmatively  appears  from  the  testimony 
which  we  have  already  reviewed.  We  are 
therefore  still  unable  to  say  that  the  proof 
of  bis  condition,  as  discovered  by  the  testi- 
mony of  bis  neighbors  and  friends  prior  and 
subsequent  to  August  9th,  necessarily  shows 
such  a  mental  condition  on  that  date  as  to 
outweigh  the  evidence  already  considered  in 
proof  of  bis  legal  sanity. 

The  next  class  of  evidence  to  which  our 
attention  Is  called  is  that  of  the  medical  ex- 
perts. The  testimony  of  the  seven  witnesses 
who  testified  under  this  head  contains  more 
than  600  pages  of  the  report  Four  eminent 
alioiiste  testify  upon  the  one  side,  upon  long 
hypothetical  questions  purporting  to  conteln 
facts  and  incidente  In  the  life  of  Mr.  Chand- 
ler pertinent  to  the  Issue,  that  on  the  9tb 
day  of  August  he  was  of  unsound  mind. 
Three,  equally  eminent,  are  called  upon  the 
other  side,  who,  upon  hypothetical  questions 
purporting  to  contoin  similar  facts  and  In- 
cidaits,  as  unhesitatingly  testify  that  on  the 
same  day  he  was  of  sound  and  disposing 
mind.  The  facts  and  incidents  conteined  in 
the  hypothetical  questions  put  by  the  propo- 
noite  are  objected  to  on  the  part  of  the  con- 
testents,  cm  tbe  ground  of  the  omission  of 
facts  which  should  be  considered  and  of  con- 
taining statement^  which  should  be  omitted. 
To  the  taypotheticul  questions  put  by  the  con- 
testants the  proponents  interpose  a  simi- 
lar objection.  To  distinguish  the  admissible 
from  the  inadmissibU,  for  the  purpose  of  de- 
termining whether  the  objections  upon  either 
side  are  well  founded,  would  be  practically 
impossible.  We  shall  therefore  not  attempt 
to  correct  the  hypothetical  questions,  nor  to 
modify  tin  opinion  expressed  by  any  of  the 


eminent  alienists  aa  being  based  upon  any 
alleged  overstetement  or  imderstetement  of 
facts  therein  conteined.  We  do  not  enter- 
tein  the  slightest  suspicion,  it  the  hypotheti- 
cal questions  put  by  the  contestents  had  been 
80  changed  as  to  be  absolutely  satisfactory 
to  tbe  proponents,  and  the  same  had  been 
done  with  respect  to  the  questions  put  by 
the  proponents,  that  any  one  of  the  eminent 
speclallste  would  have  changed  his  testimony, 
or  the  reasons  therefor,  in  the  slightest  de- 
gree. Their  testimony  upon  the  one  side  and 
the  other  clearly  demonstrates  that  they 
were  inclined  to  testify  in  favor  of  the  side 
which  called  them.  In  conslderhig  their  tes- 
timony we  have  endeavored  to  apply  the  test 
of  consistency  and  reasonableness,  always 
having  reference  to  the  other  testimony  in 
the  case,  which  their  opinions  may  tend  to 
corrotx>rate  or  contradict 

Judged  by  this  criterion,  we  find  an  Inher- 
ent weakness  In  the  very  foundation  upon 
which  their  conclusions  rest  First  we  -dis- 
cover that  the  experts  called  by  tbe  contes- 
tante  have  made  no  proper  distinction  In  giv- 
ing their  opinion,  nor  could  they  do  so  under 
the  law,  between  medical  and  legal  sanity. 
We  may  say  here  that  this  criticism  does  not 
apply  to  the  three  experts  who  testified  that 
the  testator.  In  their  opinion,  was  of  sound 
does  not  differentiate  between  a  medically 
sound  mind  must  necessarily  include  a  legal- 
ly sound  mind.  On  the  other  hand,  the  opin- 
ion of  the  four  witnesses,  whose  testimony 
does  not  differentiate  between  a  medically 
sound  mind  and  a  legally  sound  mind,  Is 
entitled  to  weight  only  when  the  other  evi- 
dence shows  that  it'  applies  to  legal  un- 
soundness; because  a  mind  legally  sound 
may  be  medically  unsound.  It  may  require 
additional  and  different  evidence  to  prove 
legal  unsoundness;  that  Is  to  say,  medical 
unsoundness  may  Intervene  In  the  diagnosis 
of  a  case  before  legal  unsoundness  appears 
at  all.  Therefore  these  medical  ezperte  may 
be  correct  in  their  opinions  as  to  medical  un- 
soundness, wlttuout  having  expressed  any 
opinion  at  all  as  to  legal  unsoundness.  Un- 
less, then,  it  is  shown  from  some  source  that 
these  opinions  apply  to  legal  unsoundness, 
they  are  of  but  little  value;  and  three  of 
them  expressly  declare  that  their  opinions 
relate  only  to  medical  unsoundness.  . 

Again,  tbe  error  underlying  the  basis  of 
Dr.  Bancroft's  opinion,  tbe  only  expert  called 
by  the  contestante  who  says  he  founded  his 
opinion  upon  the  evidence,  instead  of  the 
assumptions.  Is  Illustrated  by  quoting  a  tew 
questions  and  answers  of  his  cross-examina- 
tion: "Q.  Ton  have  underteken  to  give  your 
opinion  based  upon  all  the  evidence  In  tbe 
case,  have  you?  A  Yes,  sir.  Q.  Where 
there  Is  a.  conflict  of  evidence,  how  have  you 
reconciled  it?  .To  whom  have  you  given  the 
benefit  of  a  dpubt?  A.  I  have  carefully 
weighed  the  evidence,  and  have  placed  it 
where  I  thought  jt  belonged.  Q.  You  have 
underteken  to  pastf  on  all  the  evidence,  have 
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yoa  not,  and  given  an  opinion?  A.  I  have. 
Q.  Yon  Iiave  assumed  the  province,  bare 
70a,  of  the  court  and  jury  In  giving  your 
opinion  npon  all  the  evidence  in  the  case? 
A.  No.  sir.  Q.  Yon  have  undertaken  to  give 
Tonr  opinion,  haven't  yon,  upon  all  the  evi- 
dence m  this  case?  A.  I  have  not  under- 
taken to  assume'  the  province  of  any  court 
or  any  Jury.  Q.  Have  yon  undertaken  to 
give  your  opinion  and  to  find  the  fact  that 
be  was  of  unsound  mind  on  this  evidence? 
A.  I  have  undertak«i  to  weigh  all  the  evi- 
dence ttom  a  medical  point  of  view  and  pro- 
nounce an  opinion.  Q.  And  yon  have  under- 
taken a  sort  of  Judicial  medical  position  In 
doing  It,  have  you,  or  undertaken  to?  A.  I 
have  undertaken  to  answer  in  a  medical 
opinion." 

For  two  reasons  the  opinion  of  this  wit- 
ness Is  entitled  to  very  little  weight.  One 
Is  that  he  gave  his  own  interpretation  to 
more  than  2,000  pages  of  testimony,  and 
then  based  lUs  opinion  upon  his  own  Inter- 
pretation. Now,  we  have  already  said  It 
clearly  appears  from  the  record  that  a  large 
part  of  the  testlnuny  was  inadmissible. 
This  medical  expert  says  that  be  "carefully 
weighed  the  evidence."  What  evidence?  Is 
It  to  be  presumed  for  a  moment  that  he  elim- 
inated Ibe  Inadmissible  from  the  admissible? 
There  lis  no  pretense  that  be  did  or  could. 
Suppose  he  based  his  opinion  upon  the  testi- 
mony of  Charles  P.  Haskell ;  what  part  of 
It  did  he  adopt,  the  hearsay,  the  opinion,  or 
the  facts?  We  are  unable  to  say,  and  there- 
fore It  would  appear  that  no  further  com- 
ment Is  necessary  to  show  the  unsatisfac- 
tory character  of  an  opinion  thus  given. 
The  second  Is,  he  gave  only  a  medical  opin- 
ion. He  does  not  pretend  to  have  differen- 
tiated between  medical  and  legal  unsound- 
ness. Whether  this  opinion  covers  legal  un- 
soundness can  be  ascertained  only  by  refer- 
ence to  the  other  testimony. 

All  the  experts  concede  that  Mr.  Chandler 
died  December  81,  1903,  from  senile  demen- 
tia. That  he  had  become  a  senile  dement 
some  time  prior  to  this  date  all  agree,  and 
whether  this  disease  had  fixed  Itself  upon 
him  on  the  9th  day  of  August  to  such  a  de- 
gree as  to  Incapacitate  talm  mentally  Is  where 
the  doctors  disagree. 

Again,  npon  this  point- the  experts  for  the 
contestants  have  gone  so  far  in  their  effort 
to  make  the  testator  a  senile  dement  on  that 
day  as  to  render  their  testimony  of  substan- 
tially no  value.  Let  us  subject  a  vital  part 
of  It  to  the  test,  and  see  If,  in  the  light  of 
fbeir  own  statements,  it  meets  the  standard 
of  consistency  and  reason.  Dr.  Channlng, 
on  page  858,  admits  that  he  testified  as  an 
expert  in  the  case  of  McCoy  v.  Jordan  at 
Dedham  In  1902,  and  described  normal  old 
age  as  distinguished  from  senile  dementia, 
as  follows:  "Q.  I  will  read  the  question  to 
yon:  'Assuming  that  the  arteries  as  you  felt 
them  at  the  wrist,  or  at  the  temples,  or  in 
the  neck,  or  wherever  you  can  feel  them. 


especially  in  the  arteries  at  the  wrist,  show 
a  degree  of  hardness  that  comes  frmu  what 
we  call  an  "atheromatous  deposit,"  a  sclero- 
sis, a  hardening  of  the  arteries  caused  by  a 
deposit,  an  atheromatous  deposit,  and  that 
In  a  measure  cuts  off  the  supply  of  the  blood 
to  the  brain,  the  brain  shrinks  and  loses  Its 
power  In  proportion  as  that  condition  of 
the  arteries  In  the  body  and  generally  In  the 
brain  exist,  and  that  the  brain  does  not  get 
the  nutriment  necessary  for  Us  growth  and 
development  to  keep  It  In  good  order,  and  it 
becomes  shrunken  and  weakened,  and  that 
weakening  is  shown  by  loss  of  memory,  by 
enfeebleness  of  the  memory,  by  hesitation  In 
speech,  by  a  disposition  to  dwell  upon  things 
in  the  past  and  forget  things  In  the  future; 
I  will  ask  you  whether  or  not  those  things 
are  characteristic  of  senile  dementia,  as  dis- 
tinguished from  normal  old  age.'  I  will 
read  the  answer:  ■  'I  should  say  not.  That 
is  the  rule  In  old  age.  Yon  do  get  those 
things  sooner  or  later  In  the  arteries.* 
Whether  or  not  you  recognize  that  question 
and  that  answer?    A.  I  do  vaguely;  yes." 

This  was  a  case  In  which  the  question  of 
skills  dementia  was  Involved,  and  this  same 
expert  says,  in  answer  to  the  question:  "Q. 
I  ask  you  whether  or  not  you  stated  yester- 
day that  on  August  9tb  the  disease  of  senile 
dementia  was  well  advanced  in  the  hypo- 
thetical man?  A.  Yes;  I  think  It  waa  Q. 
Did  you  hear  the  testimony  of  Dr.  Cowles? 
A.  I  did.  Q.  Did  you  hear  him  state  that 
there  was  a  grave  condition  of  dementia  in 
1902,  and  on  August  9th  a  strong  and  pro- 
nounced type?  A.  As  I  ranember  It,  I  did." 
The  hypothetical  man  was  the  testator.  On 
page  361  of  the  report  Is  found  a  definition 
by  this  same  expert  upon  the  same  trial  of 
a  senile  dement,  the  important  part  of  which 
Is  as  follows:  "Senile  dementia  Is  a  diseased 
condition,  as  contradistinguished  from  a  con- 
dition that  is  to  be  regarded  as  a  normal 
one.  It  is  a  form  of  insanity — form  of  men- 
tal disease.  The  individual  who  has  this 
form  of  disease  has  little  or  no  memory. 
If  there  is  any  memory  at  all  remaining,  It 
Is  for  nothing  of  Importance;  simply  an 
automatic  mental  operation.  He  has  no  mem- 
ory for  persons  or  places  or  names,  or, 
as  a  rule,  even  tor  his  own  name.  He  prac- 
tically remembers  nothing  of  a  recent  period, 
and,  as  a  rule,  nothing  of  a  remote  period. 
In  case  of  normal  old  age  he  generally  has 
a  relative  one,  but  In  senile  dementia  there 
is  an  absolute  change.  In  normal  old  age  a 
man,  to  a  greater  or  less  d^^ee,  can  put  . 
his  mind  upon  matters  that  seem  Important 
to  him.  He  is  able  to  give  his  attention 
more  or  less  continuously  to  matters  of  in- 
terest; but  a  man  with  senile  dementia  is 
not  capable  of  doing  that.  It  is  a  man  prac- 
tically without  a  mind,  without  the  use  of 
his  mental  faculties,  reduced  to  more  or  less 
of  an  automaton,  and  living  the  simplest 
kind  of  a  life  on  a  more  or  less  animal  scale  ? 
and  he  not  only  shows  these  marked  mentaf 
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cbanges,  but  also  a  good  deal  of  physical  dis- 
turbance." 

It  will  be  here  noted  that  these  experts  de- 
clare that  on  the  9th  day  of  August  the  testa- 
tor presented  a  strong  and  pronounced  type 
of  senile  dementia;  that  is,  on  that  day  Mr. 
Chandler  was  a  man,  according  to  the  defi- 
nition Just  glTen,  practically  without  a  mind, 
withont  the  use  of  his  mental  faculties,  re- 
duced to  more  or  less  of  an  automaton, 
and  living  on  a  more  or  less  animal  scale. 
Now,  the  evidence  from  all  the  witnesses 
upon  both  sides,  who  knew  and  saw  Mr. 
Chandler  up  to  August  9th,  flatly  and  ef- 
fectually contradict  the  above  conclusion  of 
the  medical  experts  as  to  bis  actual  condi- 
tion on  that  day.  We  need  only  refer  to 
the  testimony  already  alluded  to,  to  estab- 
lish this  assertion.  The  hypothetical  man 
who,  these  experts  say,  was  an  automaton 
and  reduced  to  a  condition  little  better  than 
an  animal,  was  not  the  Mn  Chandler  who  was 
present  on  the  9tfa  day  of  August  at  the  mak- 
ing of  his  codicil,  who  designated  the  amount 
which  should  be  given  to  bis  legatees,  who 
Inquired  after  the  health  of  Madam  Chand- 
ler, and  who  exhibited  no  incident  of  mental 
unsoundness  to  any  of  the  witnesses  who 
observed  him  upon  that  occasion.  It  seems 
to  us  that  a  fair  Interpretation  of  the  evi- 
dence, as  a  whole,  rather  places  Mr.  Chand- 
ler, on  the  9th  day  of  August,  in  the  classi- 
fication of  men  who  have  reached  a  normal 
old  age,  as  defined  by  the  witness,  or  was 
crossing  over  that  unknown  border  that 
marks  the  fatal  passage  from  normal  old 
age  to  senile  dementia.  This  single  contra- 
diction of  the  expert  opinions  Illustrates, 
not  only  how  dangerous,  but  how  unfortu- 
nate, that  men  of  great  knowledge,  experi- 
ence, and  skill  should  array  themselves  upon 
dlfTerent  sides  of  the  same  proposition,  which 
can  have  but  one  solution  In  truth,  and  come 
to  absolutely  contrary  conclusions.  It  is 
evident  that  such  testimony  is  not  only 
worthless,  but  insidious  and  dangerous;  for 
it  is  Impossible  for  a  layman,  in  the  anal- 
ysis of  such  testimony,  to  distinguish  the  true 
from  the  untrue.  If  the  untrue  is  acted 
upon,  Injustice  must  follow. 

Another  fundamental  v^eakness  In  the  tes- 
timony of  the  experts  for  the  contestants 
Is  that  their  testimony  does  not  apply  to  the 
condition  of  the  actual  Mr.  Chandler,  but  to 
a  hypothetical  man  who,  we  c<mcelve.  Is  sup- 
posed to  represent  Mr.  Chandler  in  the  hypo- 
thetical questions.  Dr.  Channing  is  asked  if, 
assuming  that  the  hypothetical  question  or 
questions  did  not  include  all  the  substantial 
facts  proved  at  the  trial,  his  answer  would 
be  more  or  less  modified  on  that  account 
He  says.  In  answer:  "I  should  say  that  a 
sufficiently  strong  case  was  made  out  in  the 
hypothetical  questions  which  would  not  be 
materially  changed."  Then  further  along  he 
Is  asked:  "Suppose  the  evidence  shows  a 
different  state  of  facts,  whether  or  not  your 
opinion  would  be  partial?    A.  That  would  be 


a  different  condition  of  affairs,  and,  of  course, 
I  would  have  to  weigh  whatever  there  was. 
That  would  be  an  entirely  new  proposition, 
and  I  should  have  to  take  it  up  anew.  I  have 
given  a  definite  opinion  on  the  hyi)othetical 
question — the  facts  in  that  question."  Then 
further  along  he  Is  again  asked:  "So  you 
are  not  speaking  of  the  mental  condition  of 
the  man  whose  mind  is  being  Investigated, 
are  you,  in  this  hypothetical  question?  A.  I. 
am  speaking  of  a  man  in  a  hypothetical  ques- 
tion when  I  am  speaking  of  that  subject" 
Thed,  again,  when  asked  whether  or  not,  in 
the  hypothetical  question,  he  was  speaking 
of  the  man  whose  mind  was  being  Investigat- 
ed in  this  proceeding,  he  answered,  "No." 
Dr.  Jelly  says  that  although  he  read  the 
evidoice  and  depositions  and  heard  the  tes- 
timony for  several  days,  yet,  as  his  opinion 
depended  upon  the  truth  of  the  hypothetical 
questions,  he  could  have-  given  his  oplnl<m 
"Just  exactly  as  well  by  reading  the  hypothet- 
ical question  as  by  hearing  the  evidence^'; 
that  is  to  say,  if  the  hypothetical  questions  as- 
sumed statements  of  facts  not  existhig,  or 
omitted  those  that  did  exist.  In  the  language  of 
the  eminent  specialists,  that  would  present 
"an  entirely  new  proposition,  and  I  should 
have  to  take  It  up  anew."  In  fact  he  admits 
that  if  the  hypothetical  question  were  wrong, 
his  opinion  was  wrong.  That  the  questions 
were  wrong  can  be  demonstrated  from  the 
following  testimony.  Dr.  Cowles  was  ask- 
ed this  question:  "Assuming  that  Howard 
Gould,  who  had  known  Mr.  Chandler  for 
many  years,  met  him  in  the  latter  part  of  the 
summer  of  1902,  probably  in  August  at  the 
Falmouth  Hotel  in  Portland,  and  had  a  con- 
versation with  him,  Mr.  Chandler  Inquiring 
about  Mr.  Gould's  wife,  whom  he  knew  and 
had  known  for  years,  calling  her  by  name, 
and  inquired  for  her  sister,  calling  her  by 
name,  inquiring  for  Mr.  Gould's  son,  and 
that  there  was  nothing  peculiar  about  him  at 
that  time,  no  incoherence  in  his  talk,  nor 
change  in  his  intelligence  from  former  years; 
did  yon  consider  that  assumption  of  fact  In 
your  hypothetical  question?  A.  There  was 
no  assumption  of  that  nature  that  I  remem- 
ber In  the  question.  Q.  That  was  eliminat- 
ed entirely  from  the  hypothetical  question, 
was  it  not?  A.  I  didn't  hear  It  in  the  ques- 
tion." Yet  Howard  Gould  did  testify  as  to 
the  conversation  with  Mr.  Chandler  hi  the 
Falmouth  Hotel  as  follows:  "I  met  him,  I 
think.  In  the  corridor  of  the  hotel,  and  he 
Inquired  for  my  wife,  and  called  her  by  her 
name,  Sarah,  and  wanted  to  know  how  Sarah 
was,  and  If  she  was  well,  and  if  she  was 
enjoying  good  health.  He  said  he  hadn't 
seen  her  for  a  long  time,  and  he  inquired 
for  her  sister,  Martha  Stowell,  and  wanted 
to  know  how  she  was,  and  where  she  was 
living  at  the  present  time — If  she  was  with 
me;  and  then  he  inquired  for  my  son  Ar- 
thur." He  further  said  that  he  did  not  ob- 
serve anything  peculiar  about  him  at  that 
time,  nor  any  Incoherence 


Digitized  by 


X}b^^ 


Me.) 


IK  RB  AUEBICAM  BOARD  OF  COATRS   FOR  FOREIGN  MISSIONS. 


231 


notice  any  diange  In  hla  intelligence  differ- 
ent from  former  yearg.  Dr.  Oowles  admits 
that.  If  this  testimony  was  true.  It  showed 
both  memory  and  Intelligence.  StUl  he  did 
not  consider  It. 

Tbeee  questions  and  answers  present  bnt 
one  of  the  numerous  instances  of  a  similar 
nature  to  be  found  In  the  evidence  calculat- 
ed to  show  the  one-sided  character  of  the 
medical  testimony.  In  other  words,  these 
ezpertB  are  testifying  to  the  mental  condi- 
tion of  an  assumed  man,  whom  they  them- 
selTCs  have  helped  to  create,  by  aiding  In 
formulating  the  hypothetical  questians,  with 
the  aTOwed  purpose  of  declaring  him  a  de- 
ment That  the  hypothetical  questions  upon 
both  sides  are  erroneous  in  the  rehearsal  of 
facts  is  manifest  from  a  casual  reading.  The 
statouents  upon  the  different  sides  differ 
materially,  and  It  follows  as  a  corollary  that 
one,  the  other,  or  both,  must  be  wrong.  The 
truth  Is,  ail  are  wrong.  They  are  made  up 
from  a  prejudiced  ylew  and  for  a  predeter- 
mined purpose.  The  ordinary  rule  of  law 
with  reference  to  the  effect  of  interest  upon 
credibility  should  be  here  applied  with  special 
force.  Such  opinion  evidence  presents  an  un- 
safe criterion  upon  which  to  found  a  Judg- 
ment affecting  important  interests.  It  might 
make  an  appalling  difference.  In  deciding  this 
Important  question,  whether  all  the  material 
found  in  this  hypothetical  man  correspond- 
ed with  real  material  of  which  the  actual 
man  was  constructed;  and  whenever  the 
expert,  who  has  never  examined  the  actual 
man,  as  many  of  the  witnesses  have,  fails  to 
satisfy  us  that  the  assumed  and  the  real 
correspond,  we  must  decline  to  accept  his 
opinion  upon  the  point  in  issue  as  of  suffi- 
cient value  to  overtlirow  the  testimony  of 
witnesses  having  personal  knowledge  of  the 
real  man.  We  shall  not  discuss  the  testi- 
mony of  the  proponents'  experts  further  than 
to  say  that  to  our  minds  they  have  given 
fully  as  satisfactory  reasons  for  the  opin- 
ions they  have  expressed  in  the  case  as  have 
the  experts  on  the  other  side.  Upon  the 
whole,  we  consider  it  more  consistent  with 
the  facts  shown  by  the  other  testimony,  and 
therefore  entitled  to  some  probative  force. 
In  fine,  we  at  least  think  the  opinion  evi- 
dence of  the  proponents  fully  as  convincing 
of  the  truth  of  their  position  as  that  of  the 
contestants  Is  of  theirs. 

We  have  not  undertaken  to  discuss  this 
class  of  testimony  In  detail.  We  have,  how- 
ever, endeavored  to  explore  the  grounds  upon 
which  the  experts  based  their  conclusions, 
and  to  discover,  if  possible, .  the  foundation 
upon  which  their  opinions  stand.  This  ac- 
complished, our  conclusion  still  is  that  the 
testator's  legal  sanity,  on  August  9th,  as  be- 
fore declared,  has  not  in  the  least  been  shak- 
en by  the  testimony  of  the  medical  experts. 

7%e  next  class  of  evidence  bearing  upon 
the  Issue  of  mental  capacity  Is  found  in  the 
production  of  the  memoranda  and  diaries. 
These  furnish  us  but  little  aid,  as  Mr.  Chand- 


ler practically  ceased  writing  before  1902. 
The  last  of  his  handwriting  showed  an  un- 
steady hand  and  an  Imperfect  sight  Let- 
ters were  repeated  and  the  lines  were  crook- 
ed. We  should  hesitate,  however,  to  say  that 
this  defect  In  the  chirograptty  of  the  testator 
was  evide&ce  of  any  greater  decay  than  that 
which  may  be  attributed,  in  many  instances, 
to  the  weakness  incident  to  approaching  old 
age.  It  needs  no  expert  to  inform  us  that 
the  hand  may  tremble  and  the  sight  may  fail 
long  before  the  mind  is  deprived  of  its  men- 
tal grasp.  These  evidences  of  mental  in- 
capacity, therefore,  must  be  considered  in 
each  particular  case  in  connection  with  the 
other  testimony.  The  other  testimony  may 
show  that  these  defects  are  due  solely  to 
mental  decline.  It  may  show  that  they  are 
due  to  other  causes.  Without  attempting  to 
assign  any  particular  cause,  It  Is  sufficient 
to  say  here  that  the  production  of  the  mem- 
oranda and  diaries,  considered  in  connection 
with  the  testimony  tending  to  prove  the  tes- 
tator's legal  sanity,  on  August  9th,  which 
we  have  already  reviewed,  does  not  overcome 
the  effect  of  that  testimony. 

Our  conclusion  upon  this  phase  of  the  case 
is,  after  a  careful  examination  of  the  evi- 
dence, to  only  a  small  portion  of  which  we 
have  been  able  to  allude,  that  Solomon  H. 
Chandler  on  the  9th  day  of  August  1902, 
was  in  the  possession  and  exercise  of  suffi- 
cient mental  power  to  render  him  of  sound 
mind  in  the  sense  that  the  law  requires  it 

Bnt  the  contestants  go  further,  and  assert 
that  even  if  the  court  arrives  at  the  con- 
clusion that  Mr.  Chandler  was  in  the  posses- 
sion of  testamentary  capacity  on  the  9th  day 
of  August,  the  codicil  should  still  be  over- 
thrown, because  of  the  exercise  of  undue  in- 
fluence in  inducing  the  testator  to  make  it 
They  also  claim  that  they  have  proven  the 
existence  of  such  fiduciary  relations  existing 
between  Mr.  Neal,  Mr.  True,  and  Mr.  Chand- 
ler as  to  impose  upon  the  proponents  the 
burden  of  showing  the  absence  of  undue  in- 
fluence. But  such  is  not  the  rule  in  this 
state.  O'Brien,  Appellant  100  Me.  166,  60 
Atl.  880. 

It  is  charged  In  the  argument  of  cotmsel 
that  "the  preparation  and  execution  of  the 
codicil  was  the  combined  act  of  the  tripartite 
guardianship  of  John  W.  True,  William  K. 
Neal,  and  Andrew  C.  Chandler.  This  tri- 
partite guardianship  coatributied  a  large  b«i- 
eflciary,  an  executor,  a  self-assumed  at- 
torney for  the  estate,  and  custodian  of  the 
codicil,  and  provided  the  witnesses  in  part 
from  its  composite  self  and  the  remainder 
from  servants  within  the  sphere  of  its  in- 
fluence, without  any  action  or  request  from 
Mr.  Chandler." 

We  are  unable  to  find  anything  In  the  evi- 
dence tliat  establishes  tTi»  truth  of  the  at>ove 
charge,  or  warrants  the  severe  expression  of 
counsel.  It  will  require  more  than  the  acri- 
monious epithets  of  those  subject  to  unex£ 
pected  disappointment  to  Induce  us  to  be- 
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lleve  that  men  who  have  passed  middle  age 
without  a  suspicion  of  wrong,  for  no  greater 
consideration  than  appears  in  this  case,  have 
suddenly  overthrown  the  reputation  of  a  life- 
time, and  at  once  become  unprincipled  and 
sordid  malefactors.  It  is  our  duty  to  decide 
the  case  upon  the  evidence,  and  not  upon  in- 
nuendo or  rhetoric.  What,  then,  lb  the  basis 
of  the  serious  charge  made  by  the  contest- 
ants against  these  three  men?  What  took 
place  at  Mr.  Neal's  c^ce,  whoi  and  where 
the  first  suggestion,  as  to  any  change  In  his 
will,  was  made  to  Mr.  Chandler?  We  will 
quote  substantially  all  the  testimony  upon 
this  point 

With  respect  to  the  Interview  at  the  oSSce, 
and  how  Mr.  Chandler  happened  to  be  there, 
Mr.  Meal  said,  in  answer  to  whether  he  sent 
for  him :  "I  never  sent  for  him  to  come  and 
see  me  at  any  time,  for  any  purpose."  It 
is  therefore  plain  that  Mr.  Neal  cannot  be 
charged  with  securing  the  presence  of  Mr. 
Chandler  in  his  office.  He  further  says  he 
spoke  to  him  about  the  matter  of  the  will, 
and  In  reply  to  the  question,  "What  did  you 
say  to  him?"  answered,  "I  said  that  I  had 
been  Informed  that  he  had  made  one  or  more 
wills,  and  that  in  them  be  had  given  all  of 
his  property  to  foreign  missions  and  nothing 
to  his  relatives,  and  asked  him  the  question 
if  that  was  not  a  little  strange,  to  which  he 
replied,  as  I  now  recall,  that  that  was  a  no- 
tion which  he  had;  and  X  asked  him,  then, 
in  regard  to  his  nephews,  as  to  what  sort 
of  men  they  were,  and  he  gave  them  a  very 
high  recommendation." 

Now,  as  to  what  was  said  by  Mr.  Neal,  or 
by  anybody  else  In  the  office,  to  Mr.  Chand- 
ler, with  respect  to  making  a  change  In  bis 
will,  appears  in  the  following  statement,  in 
answer  to  a  question :  "I  will  say  that  as  he 
got  up  to  leave  the  office  I  said  to  him,  'If 
you  think  this  matter  over,  Mr.  Chandler, 
and  decide  to  make  any  change,  drop  In 
and  see  me  when  yon  are  down  here,'  or 
words  to  that  effect  I  cannot  give  the  exact 
words.  And  he  said,  'I  will  see,'  and  went 
out"  °  That  is  all  that  Mr.  Neal  ever  said 
or  did,  as  shown  by  the  evidence,  by  way  of 
attempting  to  Influence  Mr.  Chandler,  at  the 
Interview  In  the  office.  There  is  not  a  sylla- 
ble of  testimony  In  the  case  which  pretends 
to  show  that  anything  else  was  ever  said 
or  done.  That  the  Inquiry  of  Mr.  Neal  can 
be  distorted  into  an  exercise  of  undue  In- 
fluence is  too  trivial  to  discuss.  Nor  does  the 
testimony  show  that  any  other  influence  of 
any  kind  was  at  this  time  exerted  upon  Mr. 
Chandler.  We  find  no  legal  or  moral  impro- 
priety, under  the  circumstances  of  Mr. 
Chandler's  visit  to  Mr.  Neal's  office,  in  Mr. 
Neal's  inquiry. 

He  bad  a  right,  under  the  law,  to  sug- 
gest to  the  testator  to  provide  for  his  rela- 
tives, who  were  the  natural  objects  of  bis  af- 
fection and  bounty;  but  he  did  not  even  go 
to  this  extent  He  only  asked  If  It  was  not 
"a  little  strange"  that  he  had  omitted  them 


in  the  distribution  of  his  property.  Mr.  Neal 
was  not  a  relative  of  the  family.  He  took 
nothing  under  the  codicil,  nor  was  be  In  any 
way  directly  interested  in  this  Instrument, 
nor  did  he  have  any  personal  interest  in 
the  distribution  of  the  property.  The  case 
also  shows  that  he  had  no  knowledge  and 
took  no  part  in  placing  Mr.  Chandler  under 
guardianship,  and  that  on  August  0th,  he 
went  to  New  Oloucester  for  the  direct  and 
express  purpose  of  assisting  In  the  draft 
of  two  wills  for  neighbors  of  Mr.  Tme.  His 
interview  with  Mr,  caiandler  and  the  making 
of  Us  codicil  upon  this  day  were,  oonsequrait- 
ly,  incidental  to  the  main  purpose. 

From  the  time  Mr.  Chandler  left  Mr.  Neal's 
office,  until  the  9th  day  of  August  there 
is  neither  claim  nor  pretense  that  any  of  the 
three  men  charged,  or  any  other  person,  even 
made  mention  of  the  word  "will"  or  "codi- 
cil" to  Mr.  Chandler.  If  a  conspiracy  had 
been  working  in  the  hearts  of  these  men  to 
Improperly  Influence  Mr.  Chandler  in  the  dis- 
tribution of  his  property,  something  would 
have  occurred  in  the  furtherance  of  that  pur- 
pose in  the  interval  between  the  visit  at  the 
office  and  August  9tb.  Cp  to  this  date  we 
fail  to  find  a  single  word  or  act  on  the  part 
of  either  one  of  the  tliree  men  charged  with 
conspiracy,  calculated  to  Influence  Mr.  Chand- 
ler in  the  least  degree. 

What  then,  do  we  find  upon  August  9th  t 
We  have  substantially  quoted  all  the  testi- 
mony of  Mr.  Neal,  brought  out  upon  cross- 
examination,  relating  to  what  was  said  and 
done  upon  that  occasion.  We  need  not  re- 
peat it  It  is  sufficient  to  say  that  not  one 
word  can  be  attributed  to  the  lips  of  either 
one  of  these  three  men  in  any  way  urging, 
or  in  the  least  degree  persuading,  Mr.  Chand- 
ler to  make  and  execute  the  codicil  in  ques- 
tion. A  most  careful  scrutiny  of  the  evi- 
dence will  show  that  Mr.  Chandler,  Instead 
of  being  requested  to  do  anything,  was  ask- 
ed If  he  had  thought  over  the  matter  of  mak- 
ing a  change  in  his  will,  and  then  as  to 
what  he  had  concluded  to  do,  and  that  Mr. 
Chandler  made  the  reply  that  it  was  rather 
natural  that  he  should  give  bis  reiatives 
something,  and  thought  It  would  be  right 
Then  Mr.  Neal  inquired  how  much  he  desired 
to  give,  and  suggested  that  he  could  give  a 
speciflc  sum  or  make  it  a  percentage,  and  Mr. 
Chandler  suggested  10  per  cent  Mr.  Neal  re- 
tired, made  the  codicil,  brought  it  back,  read 
it  to  Mr.  Chandler,  then  placed  it  upon  the 
roll-top  desk,  told  him  that  he  could  look  it 
over,  and  at  some  future  time,  when  he  came 
to  Portland,  sign  it  upon  which  Mr.  Chand- 
ler at  once  replied:  "It  Is  all  right  Why 
not  sign  It  now?" 

The  evidence  of  th;3  day's  transactions,  in^ 
stead  of  tending  to  prove  a  conspiracy,  conclu- 
sively proves  the  contrary.  If  these  three  men 
had  entered  Into  a  plot  to  Influence  and  Induce 
Mr.  Chandler  to  execute  a  codicil,  diverting  the 
succession  of  one-half  of  his  property,  the  In- 
strument by  which  this  unlawful  act  was  to 


Pa.) 


OOHMONWEALTH  t.  JOHNSON. 


233 


tkave  been  accomplished  would  not  have  been 
laid  upon  the  roll-top  desk,  to  be  looked  over 
and  at  some  future  time  signed  by  the  victim 
of  the  conspirators.  In  fine,  the  evidence  sur- 
rounding the  execution  and  making  of  this 
codicil  presents  no  features  of  an  unusual 
character.  There  Is  no  evidence  in  the  case 
that  Andrew  Chandler  said  one  word  with  re- 
spect to  the  disposal  of  the  property,  and  that 
Mr.  True  simply  Inquired  of  him  if  be  desired 
to  remember  Madam  Chandler.  While  Mr. 
True  was  guardian  of  Mr.  Chandler,  he  was 
tbe  recipient  of  no  favors  under  this  codlcU. 
And  he  reiterates  his  statement  of  denial,  In 
every  possible  form,  that  any  one  of  tbe 
nephews,  the  Chandler  boys,  or  the  widow  of 
the  deceased  brother,  Mr.  Neal,  or  any  other 
person  ever  requested  him  in  any  way,  direct* 
ly  or  Indirectly,  to  talk  or  confer  with  Mr. 
Chandler  as  to  the  disposition  of  his  prop- 
erty. 

The  burden  of  proof  rests  upon  tbe  contest- 
ants to  sustain  the  all^ation  of  undue  influ- 
ence by  a  preponderance  of  the  evidence^ 
They  have  failed  to  do  so. 

The  next  preposition  which  the  contestants 
assert  as  a  reason  why  this  codicil  should 
not  be  sustained  is  that  the  three  men  above 
charged  with  the  exercise  of  undue  influence 
were  also  guilty  of  a  fraud  upon  Mr.  Chand- 
Itt  in  inducing  him  to  execute  the  codicil. 
We  feel  called  upon  to  notice  but  one  allega- 
tion, under  this  head,  and  that  Is  that  Mr. 
Neal  read  to  Mr.  Chandler  the  will  and  codi- 
cil of  1896,  Instead  of  the  later  will  of  1897, 
as  tbe  will  which  tbe  new  codicil  of  1902  was 
intended  to  republish. 

We  have  already  quoted  in  full  item  S  of 
tbe  will  of  1896,  and  shown  that  the  corre- 
Bpondlug  item  of  the  will  of  1897  was  identi- 
cal, with  the  exception  of  the  clerical  omis- 
sion of  two  unimportant  words;  that  Is,  tbe 
two  wills  were  in  their  substantial  features 
precisely  alike.  Mr.  Neal  read  tbe  will  of 
1896  and  the  codicil,  and  at  the  request  of 
Mr.  Chandler  read  it  again ;  and,  as  we  have 
already  held,  under  the  question  of  testa- 
mentary capacity,  be  comprehended  and  un- 
derstood It  With  the  exception  of  the  pro- 
vision in  the  will  of  1897  directing  a  speedy 
settlement  of  the  estate  and  a  change  or  ad- 
dition In  the  board  of  executors,  there  was 
no  difference  In  the  provisions  of  the  two 
wills.  It  is  apparent,  therefore,  that  the 
codicil  affecting  the  will  of  1896,  Instead  of 
that  of  1897,  perpetrated  no  fraud,  either 
Upon  Mr.  Chandler  or  the  residuary  legatees 
under  the  will  of  1897.  The  situation  of 
the  residuary  legatees  was  not  changed  in 
any  degree  because  the  codicil  was  applied 
to  the  ^ili  of  1896.  instead  of  that  of  1897. 
If  the  testator  was  possessed  of  such  mental 
capacity  on  August  9th  as  enabled  him  to 
comprehend  the  effect  of  the  codicil  which  he 
executed,  and  we  have  decided  that  he  was, 
we  find  In  the  evidence  presented  upon  the 
question  of  fraud  no  adequate  reason  for  set- 
ting it  asld& 


Our  final  determination  upon  all  the  con- 
tentions of  fact  is  that  the  codicil  republished 
the  will  .of  1896  and  the  codicils  thereto, 
which  became  a  part  thereof,  and  that  said 
will  and  codicils  are  valid  instruments  repre- 
senting the  last  will  and  testament  of  the  tes- 
tator, Solomon  H.  Chandler. 

Appeal  dismissed.  Decree  of  probate  court 
that  the  instrument  purporting  to  be  the 
last  will  and  testament,  dated  March  10,  A. 
D.  1896,  of  Solomon  H.  Chandler,  late  of  New 
Gloucester,  in  the  county  of  Cumberland, 
deceased,  and  codicils  thereto,  dated  August 
11,  1896,  and  August  9,  1902,  be  approved 
and  allowed,  and  that  letters  testamentary 
issue  to  the  executors,  affirmed.  Ordered, 
that  the  costs,  stenographers'  and  counsel 
fees,  and  other  expenses  of  the  profranents 
and  executors.  In  the  probate  court  and  su- 
preme court  of  probate,  be  paid  out  of  said 
estate  by  tbe  executors,  and  charged  In  their 
account  with  said  estate.  Case  remanded  to 
the  court  below  for  further  proceedings  in 
accordance  with  this  opinion.  It  la  further 
ordered  that  the  estate  is  not  to  be  charged 
with  the  payment  of  any  costs,  stenographers' 
or  counsel  fees,  or  other  expenses  of  the  con- 
testant 


(217  P».  77) 
OOMMONWHAI/TH  ▼.  JOHNSON. 
(Supreme  Court  of  Pennsylvania.  Feb.  2S,  1907.) 
1.  CaniiNAi.  Law  —  ConrESSioRS  —  Adios- 

SIBILTTT. 

While  a  prisoner  accused  of  murder  was  in 
jail  he  sent  for  an  aoquaintanoe  to  become  bis 
bail,  and  the  latter  testified  that,  when  the  pria- 
oner  started  to  tell  him  aix>nt  the  killing,  he  was 
told  that  he  was  not  obliged  to  say  anytnlng  un- 
less he  wished  to,  and  that  what  he  said  might 
be  used  against  him.  Held,  that  a  oonfesHon 
then  made  was  properly  admitted  in  evidence. 

SBd.  Note.— For  cases  in  point,  see  Cent  Dig. 
^  .  14,  Criminal  Law,  K  11S7-1160.] 

i  HoinCIDS— EVIDENOK. 

Where  accused  entered  into  a  plot  with  an- 
other, by  wldch  the  latter  was  to  do  the  killing, 
while  he  was  to  wait  at  gome  little  distance 
from  tbe  house  to  allow  tbe  murderer  to  escape, 
tind  then  to  set  fire  to  the  house,  and  the  plot 
was  carried  out  accused  could  be  convicted  of 
murder  fn  the  first  degree. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  26,  Homicide,  {  49.] 

Appeal  from  Orphans'  Court,  Bradford 
County. 

Charles  Johnson  was  convicted  of  murder 
in  the  first  degree,  and  appeals.    AfDmed. 

See  63  Atl.  184. 

Argued  before  MITCHELL,  0.  J.,  and 
FELL,  BROWN,  MESTRB2AT,  POTTBR, 
ELKIN,  and  STEWART,  JJ. 

I.  McPherson  and  Lllley  &  Wilson,  for  ap- 
pellant Charles  E.  Mills,  Dlst  Atty.,  David 
E.  Kaufman,  and  Wm.  Maxwell,  for  the 
Commonwealth.  . 

BROWN,  J.  There  was  sufllcient  evidence 
In  this  case  to  establish  the  corpus  delicti. 
What  it  was  heed  not  be  set  out  In  detail. 
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The  prisoner  was  Indicted  for  the  murder 
of  Maggie  B.  Johnson,  the  wife  of  his  broth- 
er, Bigler  Johnson.  The  latter,  having  been 
Indicted  for  her  murder,  was  adjudged  by  the 
court  below  on  his  plea  of  guilty  to  have  beoi 
guilty  of  murder  of  the  first  degree  and  sen- 
tenced to  death.  This  Judgment  was  affirm- 
ed In  Commonwealth  t.  Johnson,  211  Pa.  640, 
61  Atl.  246,  and  be  was  subsequently  exe- 
cuted. 

The  murder  was  a  most  atrocloos  one. 
Bigler  Johnson  was  not  living  with  his  wife, 
but  was  paying  her  $6  per  month  for  her  sup- 
port That  he  might  be  freed  from  this  bur^ 
den,  she  was  murdered  In  her  home  on  the 
nlght'of  September  18,  1904,  and  with  her  a 
child,  about  10  years  of  age,  who  was  her 
companion.  To  conceal  the  crime,  the  house 
was  burned.  The  charred  remains  were 
found  in  the  ashes.  The  appellant  was  in- 
dicted for  murder  as  one  of  the  participants 
in  the  killing  of  his  sister-in-law,  and  the 
only  questions  to  be  determined  by  us  on  this 
appeal  are  the  sufficiency  of  the  evidence  to 
Justify  his  conviction  of  murder  of  the  first 
degree  and  the  proper  submission  of  the  case 
to  the  Jury  by  the  trial  Judge. 

Without  the  appellant's  confession,  made 
October  23,  1904,  the  circumstantial  evidence 
of  his  guilt  was  weak,  but  not  so  weak  that 
the  court  was  bound  to  say  to  the  Jury  that 
without  it  there  could  be  no  conviction.  In 
no  part  of  the  charge  were  they  distinctly 
told  that  the  circumstantial  evidence  was 
sufficient  to  convict,  though  they  might  liave 
inferred  from  the  instructions  that  it  was.  If 
they  believed  it.  The  evidence  upon  which 
they  manifestly  did  convict,  and  upon  which 
they  must  have  understood  the  court  to  say 
that  the  case  of  the  commonwealth  chiefly 
rested,  was  the  confession.  On  October  25, 
1904,  the  prisoner,  then  in  Jail,  sent  for  G.  C. 
Ilollon,  and  asked  him  to  become  bis  balL 
Hollon  refused,  telling  him  that  the  case  loo^ 
ed  dark  for  him.  The  prisoner  then  stated 
that  he  had  not  done  the  killing,  but  had 
"done  the  burning,  or  burned  the  bulidlng." 
He  was  then  told  by  Hollon  that,  If  he  was 
only  guilty  of  that,  he  would  be  punislied 
accordingly,  and  he  shortly  afterwards  made 
the  confession  offered  at  the  trial.  Hollon 
testified  that  the  prisoner- was  told  h^  was 
not  obliged  to  say  anything  unless  he  desired 
to  do  so:  that  no  inducement  or  hope  had 
been  held  out  to  him ;  that  he  was  told  that 
whatever  he  said  might  be  used  against  him, 
and,  after  ttiis  caution,  the  confession  was 
made.  In  substance  the  prisoner  admitted 
that  on  the  night  preceding  the  murder  he 
heard  his  mother  speaking  to  other  members 
of  the  family  in  regard  to  killing  her  daugh- 
ter-in-law, Maggie  B.  Johnson;  that  the  next 
morning  be  called  her  attention  to  it  and  she 
gave  him  no  particular  reply;  and  that  on 
Sunday,  September  18th,  he  and  Bigler  John- 
son were  in  Towanda,  when  Bigler  talked  to 
him  about  killing  his  wife.  The  following  is 
from  the  confession  of  the  prisoner  taken 


down  as  be  made  it:  "He  [Bigler],  asked 
the  hack  driver  if  the  train  was  gone,  he  told 
him  'Yes.'  He  said  he  would  go  down  home 
and  leave  his  satchel  at  Steve  Sullivan's. 
He  said  he  and  ma  was  going  to  pnt^Mag 
out  of  the  way.  Nancy  was  going  to  stand 
outside  the  house  watching.  He  said,  'I  will 
give  you  and  Lianson  $3  apiece  If  yon  will  bum 
the  house.'  I  told  him  I  did  not  want  to 
have  anything  to  do  with  It.  He  said  he 
would  give  me  the  $3  'Just  as  soon  as  I  earn- 
ed it'  I  said,  'Get  found  out  anyway.'  He 
said,  'It  won't'  He  said,  'If  you  don't  do 
it  I  will  get  yon  In  it  anyway.'  I  said,  'I 
don't  want  anything  to  do  with  it'  He  said, 
'What  do  yon  say?'  He  said,  'Lanson  said 
he  would  go  up  with  you  to  burn  the  house.' 
So  he  asked  me  what  time  I  would  be  down. 
I  told  him  about  8  o'clock  or  half  past  8. 
He  said  they  would  be  down  there  by  the 
bridge.  Powers'  bridge,  and  I  went  down 
there  from  Will's.  They  were  there  by  the' 
bridge,  Bigler  and  ma,  Lanson  and  Nancy. 
He  said,  'Ton  got  any  matches?'  I  said, 
'No.'  He  reached  in  bis  pocket  and  give  me 
a  handful  of  matches.  Q.  Who  was  this? 
A.  Bigler;  and  I  put  them  in  my  pocket  and 
we  went  up.  He  said,  'Don't  go  too  fast,  so 
I  can  go  down  and  change  my  clothes  and  go 
up  town.'  And  then  I  walked  along  up  the 
road,  me  and  Lanson.  We  waited  there  to 
the  four  comers,  and  he  came  along  and 
whistled.  Q.  Which  four  corners  was  that? 
A.  Where  yon  turn  up  towards  Perry  Pool's 
up  that  river  road.  He  told  us  to  wait  about 
three-quarters  of  an  hour  and  that  would 
give  him  a  chance  to  get  to  town.  Q.  Bigler 
told  you?  A.  Yes;  and  we  waited  along  the 
road  there  about  three-quarters  of  an  hour, 
and  then  went  up  and  poured  oil  on  the  car- 
pet and  fioors  on  the  bedroom  and  on  the  out- 
side of  the  house  and  set  the  fire,  and  went 
down  the  road,  went  back  home.  When  we  ^ot 
down  by  Herb  Lamb's,  looked  back  and  the 
house  was  all  in  flames.  Lanson,  he,  went 
on  down  home  and  I  went  up  to  Will's." 

"To  exclude  a  voluntary  confession  of  guilt, 
some  inducement  must  be  held  out  to  prompt 
to  falsehood,  and  on  this  the  trial  court  must 
be  the  Judge  in  the  flrst  instance,  and  their 
ruling  will  be  set  aside  only  for  manifest 
error.  Fife  v.  Commonwealth,  28  Pa.  429." 
Commonwealth  v.  Johnson,  162  Fa.  63,  29  Atl. 
280.  After  having  heard  a  recital  of  the  cir- 
cumstances under  which  this  confession  was 
made,  there  was  no  semblance  of  error  in  ad- 
mitting It.  But  even 'after  it  was  admitted 
the  trial  Judge,  with  all  due  regard  for  the 
rights  of  the  prisoner,  instructed  the  Jury: 
"While  the  question  of  the  admission  of  this 
alleged  confession  was  primarily  for  the 
court  snd  it  was  received  in  evidence,  yet  we 
say  to  you,  carefully  weigh  the  evidence  in 
the  light  of  the  defendant's  surroundings  and 
environment  bis  apparent  mental  caliber, 
his  age,  the  fact  that  he  was  in  Jail,  that  be 
was  trying  to  secure  ball,  and  what  was 
said,  and  from  all  the  evidence  determine 
Digitized  by  V^OOQ  IC 
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-whether  or  not  the  confession  or  statement  | 
read  was  freely  and  voluntarily  made,  as 
we  have  explained  to  you.  If  It  was  not,  ex- 
clude it  from  your  consideration.  Direct 
your  inquiries  In  the  same  manner  to  the 
other  statements,  and,  if  they  were  not  toI- 
nntarily  made,  exclude  them  also  from  your 
consideration,  treating  them  all  the  same  as 
though  they  never  had  been  offered  In  evi- 
dence, and  base  your  verdict  solely  upon  the 
remaining  testimony  in  the  case.  If,  how- 
ever, you  find  the  confession  was  freely,  vol- 
untarily made  by  the  defendant  after  behig 
properly  warned,  it  is  important  evidence  in 
the  case  for  your  consideration." 

But  it  is  contended  that,  even  If  the  con- 
fession of  the  prisoner  was  voluntary  and 
true,  it  did  not  connect  him  with  the  actual 
commission  of  the  crime,  and  under  it  he 
was  at  most  guilty  only  as  accessory  after 
the  fact.  The  answer  to  this  is  that  he  was 
in  the  plot  before  the  murder  was  committed 
and  remained  in  it  until  it  was  consummated 
by  the  burning  of  the  house.  After  Bigler 
had  planned  it  be  told  him  what  be  was 
about  to  do  and  assigned  to  him  work  to  be 
done  in  carrying  out  the  murderous  scheme. 
The  prisoner  agreed  to  do  what  was  asked 
of  him.  If  he  had  not  so  agreed  in  advance 
of  the  commission  of  the  crime  to  aid  in  its 
concealment  and  in  the  escape  of  the  murder- 
a,  the  murder  might  not  have  been  com- 
mitted. What  he  agre^  to  do  was  in  the 
eye  of  the  law  an  agreement  to  aid  and  al>et, 
and  he  carried  out  his  agreement  If,  in 
pursuance  of  an  agreement  with  Bigler,  he 
had  gone  with  him  to  the  house  and  stood 
outside  of  it  while  the  murderer  went  in  to 
kill  the  woman,  and,  when  he  emerged,  had 
fired  it  to  conceal  the  crime  and  facilitate 
the  escape  of  the  guilty  party  or  parties, 
that  the  degree  of  his  guilt  would  liave  been 
no  less  than  that  of  the  actual  murderer  can- 
not be  questioned.  Instead  of  doing  that,  he 
did  what  must  be  regarded  as  the  same  thing 
in  determining  the  degree  of  his  guilt.  He 
took  bis  iniquitous  post  at  some  distance 
from  the  house,  waiting  for  the  murder  that 
be  knew  was  about  to  be  committed,  and, 
after  the  lapse  of  about  three-quarters  of  an 
hour,  the  time  agreed  upon  by  Bigler  and 
liimseif  as  sufficient  to  give  the  former  a 
chance  to  get  away,  he  went  to  the  house 
and  fired  it  In  .pursuance  of  his  previous 
agreement  to  do  so.  At  the  time  the  murder 
was  being  committed  he  was  assenting  to 
it  by  agreement  with  the  actual  perpetrator 
of  it,  and,  with  the  perpetrator's  previous 
knowledge,  had  taken  a  place  near  the  scene 
of  the  crime  for  the  purpose  of  aiding  and 
encouraging  its  commission,  and  this,  in  the 
judgment  of  the  law,  made  him  constructive- 
ly present  aiding  in  the  commission  of  the 
murder.  "When  the  law  requlreth  the  pres- 
ence of  the  accomplice  at  the  prepetration 
of  the  fact,  in  order  to  render  him  a  princi- 
pal, it  doth  not  require  a  strict,  actual,  im- 
mediate presence,  such  a  presence  as  would 


make  him  an  eye  or  ear  witness  of  what 
passeth.  Several  persons  set  out  together, 
or  in  small  parties,  upon  one  common  design, 
be  It  murder  or  other  felony,  or  for  any  other 
purpose  unlawful  in  itself,  and  each  taketh 
the  part  assigned  him,  some  to  commit  the 
fact,  others  to  watch  at  proper  distances  and 
stations  to  prevent  a  surprise,  or  to  favor,  if 
need  be,  the  escape  of  those  who  are  more  im- 
mediately engaged.  They  are  all,  provided 
the  fact  be  committed.  In  the  eye  of  the  law 
present  at  it;  for  it  was  made  a  common  cause 
with  them,  each  man  operated  in  his  station 
at  one  and  the  same  instant  towards  the  same 
common  end,  and  the  part  each  man  took 
tended  to  give  countenance,  encouragement 
and  protection  to  the  whole  gang,  and  to 
insure  the  success  of  their  common  enter- 
prise." Foster's  Crown  Law,  349,  350,  dis- 
course 3,  $  4. 

No  one  of  the  assignments  can  be  sustain- 
ed. All  are  overruled,  and  the  Judgment  is 
affirmed,  with  direction  that  the  'record  be 
remitted  for  the  due  execution  of  the  sen- 
tence. 

(217  Pa.  106) 
UNGEB  V.  PHILADELPHIA,  B.  A  W.  R.  CO. 

(Supreme  Court  of  Pennsylvania.   Feb.  25, 1907.) 

1.  Railroads— AcciDEKT  at  Cbosbinq — Neg- 

UOENCE. 

In  an  action  to  recover  for  death  of  plain- 
tiff's husband  killed  at  a  grade  crossing,  ques- 
tion of  defendant's  negligence  held  one  tor  the 

jury. 

[Bd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  41,  Railroads,  gg  115£-1166.] 

2.  Same— Pbesumption  ov  Due  Case. 

Whether  the  presuniptlon  of  due  care  on 
the  part  of  a  person  killed  at  a  railroad  cross- 
Inf;  has  been  rebutted  Is  for  the  jury,  unless  the 
evidence  to  the  contrary  Is  so  clear  as  to  jus- 
tify the  court  in  holding  that  a  verdict  against 
defendant  mnst  be  set  aside  as  a  matter  of  law. 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Action  by  Freda  Unger  against  the  Phila- 
delphia, Baltimore  &  Washington  Railroad 
Company.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  MESTRBZAT,  POTTER, 
BLKIN,  and  STEWART,  JJ. 

Sharswood  Brinton  and  John  Hampton 
Barnes,  for  appellant  Louis  Bregy  and  H. 
Homer  Dalbey,  for  appellee. 

FE;LL,  J.  The  plaintiff's  husband  was  kill- 
ed at  a  grade  crossing  of  the  defendant's 
road  in  the  city  of  Chester.  He  was  riding 
in  a  butcher's  wagon  which  was  struck  by 
the  rear  end  of  a  work  train  of  six  or  seven 
cars  which  was  moving  backwards.  None 
of  the  plaintiff's  witnesses  saw  the  accident 
Her  case  rested  on  the  presumption  that  the 
deceased  exercised  proper  care  before  driv- 
ing on  the  track,  and  upon  proof  that  at  the 
time  It  was  darlc,  foggy,  and  raining,  that  no 
notice  of  the  approach  of  the  train  was  given 
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by  bell  or  whistle,  that  the  safety  gate  was 
up,  that  there  was  no  light  at  the  crossing, 
and  that  the  only  light  on  the  rear  of  the 
train  was  a  lantern  on  the  platform  of  the 
last  car.  Her  case  was  met  by  proof  offered 
by  the  defendant  that  there  were  three  points 
near  the  tracks  but  separated  by  interrening 
sheds  or  bnlldlngs  from  which  a  view  of  the 
track  for  a  half  a  mile  could  be  had;  that  al- 
though the  night  was  dark  and  rainy,  the 
train  could  be  easily  seen  and  distinguished 
as  a  moving  train;  and  that  the  deceased  had 
been  warned  by  the  watchman  of  the  ap- 
proach of  the  Craln  and  disregarded  the  warn- 
ing. 

The  question  raised  by  the  assignments  of 
error  is  whether  the  court  should  haye  tak- 
en the  case  from  the  jury.  This  could  not 
properly  have  been  done.  A  mere  presump- 
tion of  due  care  on  the  part  of  the  person 
killed  at  a  railroad  crossing  is  met  by  a  pre- 
sumption of  equal  force  of  like  care  on  the 
part  of  thpse  in  charge  of  the  train  (Haver- 
stick  ▼.  Penna.  R.  B.  Co.,  171  Pa.  101,  S2 
Atl.  1128;  Hanna  T.  P.  &  R.  Ry.  Co.,  213 
Pa.  167,  62  Atl.  643,  4  L.  R.  A.  [N.  S.]  844), 
or  It  may  be  entirely  overcome  if  the  facts 
and  circumstances  clearly  established  admit 
of  no  other  conclusion  than  that  If  he  had 
stopped,  looked,  and  listened,  he  would  have 
seal  the  train  (Connerton  v.  D.  &  H.  Canal 
Co.,  109  Pa.  339,  32  Ad.  416;  Seamans  v. 
D.,  L.  &  W.  R.  R.  Co.,  174  Pa.  421,  34  AO. 
568).  Whether  the  presumption  has  been  re- 
butted is  for  the  Jury,  "unless  the  evidence 
to  the  contrary  was  clear,  positive,  and  credi- 
ble, and  either  uncontradicted  or  so  indispu- 
table In  weight  and  amount  as  to  Justify  the 
court  In  holding  that  a  verdict  against  It 
must  be  set  aside  as  a  matter  of  law."  Pat- 
terson T.  Pittsburg,  etc.,  Ry.  Co.,  210  Pa.  47, 
59  Atl.  S18.  Where  there  Is  any  uncertainty 
as  to  facts  or  the  Inferences  to  be  drawn  from 
them,  the  case  Is  necessarily  for  the  Jury. 
Cromley  v.  Penna.  R.  R.  Co.,  208  Pa.  446, 
57  Atl.  832. 

There  was  nothing  In  the  circumstances 
connected  with  the  accident  that  rebutted 
the  presumption  of  due  care  on  the  part  of 
the  deceased.  It  cannot  be  said  with  cer- 
tainty that  If  he  looked  he  saw  the  train, 
nor  that.  If  he  saw  It,  he  observed  In  the 
darkness  and  storm  that  It  was  backing  to 
the  crossing,  since  the  natural  Inference  from 
the  {xwltlon  of  the  engUie  would  be  that  It 
would  move  In  the  opposite  direction.  The 
testimony  offered  by  the  defendant  to  rebut 
the  presumption  was  far  from  being  clear 
and  Indisputable.  It  was  wholly  discred- 
ited by  the  jory  .for  reasons  satisfactory  to 
the  learned  trial  Judge,  as  we  learn  from  his 
opinion.  The  testimony  on  behalf  of  the 
plaintiff  to  show  that  no  signal  of  the  move- 
ment of  the  train  was  given  was  more  than 
merdy  negative  One  of  her  witnesses  who 
was  walking  between  the  tracks  In  the  direc- 
tion the  train  was  moving  and  observed  it 
as  it  passed  him  and  kept  It  under  observa- 


tion until  the  acddoit  testified  positively  that 
neither  bell  nor  whistle  was  sounded.  The 
plaintiff's  case  restM  upon  the  presumption 
of  care,  unrebutted  by  proof  that  would  have 
warranted  the  court  In  holding  that  It  was 
overcome,  and  upon  testimony  tending  to 
show  negligence  on  the  part  of  the  defends 
ant  It  was  clearly  for  the  Jury. 
The  Judgment  Ib  affirmed. 


(SIT  Fa.  ff) 

CUNNINGHAM  v.  PHNNSTLVANTA  R.  00. 

(Supreme  Court  of  Pennsylvania.    Feb.  25, 1907.) 

Master  and  Ssrvant— Irjubiu  to  Sxsvant 
— evidence. 

In  an  action  for  injuries  to  a  workman  em- 
ployed about  a  construction  train,  evidence  held 
insufficient  to  show  negligence  on  the  part  of 
defendant  railroad. 

Appeal  from  Court  of  Common  Pleoa,  PbU* 
adelphla  County. 

Action  by  James  J.  Cunningham  against 
the  Pennsylvania  Railroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Reversed. 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  MESTBBZAT,  POTTER, 
ELKIN,  and  STEWART,  JJ. 

Sellers  &  Rhoads,  for  appellant  Horace  L. 
Henderson,  for  appellee. 

STEWART,  X  This  appeal  Is  from  the 
order  of  the  court  refusing  a  motion  for  Judg- 
ment for  defendant  non  obstante  veredicto. 
The  facts  as  established  by  the  finding  of  the 
Jury  are  these:  The  plaintiff  was  one  of  some 
25  workmen  employed  about  a  construction 
train  in  the  work  of  loading  and  unloading 
gravel  along  the  line  of  the  defendant's  road- 
bed. The  train  consisted  of  some  six  or  eight 
open  cars,  and  was  In  charge  of  a  conductor. 
On  the  morning  of  the  accident,  the  cars  bav- 
Ing  been  loaded  and  the  train  being  about  to 
proceed  to  the  point  for  the  distribution  of 
the  gravel,  the  workmen  were  directed  by 
their  foreman  to  get  aboard  the  cars  and  be- 
gin the  work  of  unloading  when  the  train 
stopped.  The  plaintiff  took  bis  position  on  the 
car  farthest  from  the  engine.  After  proceed- 
ing about  600  yards  on  the  main  track,  the 
train  came  to  a  stop  on  the  signal  of  the 
foreman,  and  the  plaintiff  at  once  proceeded 
with  his  work.  While  in  the  act  of  sticking 
his  shovel  Into  the  gravel,  the  train  suddenly, 
without  notice  or  warning  and  within  a  mo- 
ment after  It  had  come  to  a  rest,  again  started 
with  a  severe  Jolt,  which  threw  plaintiff  over- 
board. In  the  fall  and  what  resulted  directly 
therefrom  he  sustained  serious  Injury. 

As  the  case  was  submitted  to  the  jury  on 
the  theory  that  the  facts  would  be  found  to  be 
as  testified  by  the  plaintiff's  witnesses,  negli- 
gence in  the  matter  of  starting  the  train  was 
assumed,  and  the  only  question  was,  whose 
was  the  negligence?  One  of  the  plalntUTs 
witnesses  testified  that  the  train  started  upon 
the  signal  of  Houmslow,  who  was  a  foreman. 
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All  the  others  testified  that  the  signal  was 
glren  by  a  Mr.  Potter,  who  the  evidence 
shows  was  superylsor  of  the  work  of  repair, 
and  Hounslow's  superior.  The  learned  trial 
Jndge  made  It  very  clear  In  his  charge  to 
the  Jury  that  no  liability  wonld  result  to  the 
defendant  from  any  negligence  of  Honnslow 
in  this  connection.  Inasmuch  as,  being  a  fel- 
low employe  with  the  plaintiff,  the  latter  must 
be  held  to  have  assimied  all  such  rislcs  in  the 
course  of  his  employment  He  held,  however, 
and  so  Instructed  the  Jury,  that  If  the  train 
started  on  a  signal  given  by  Potter,  the 
defendant  company  would  be  liable  In  this  ac- 
tion, for  the  reason  that  Potter  stood  in  the 
relation  of  vice  principal,  and  that  what  he 
did  must  {>e  regarded  as  the  act  of  the  com- 
pany. The  finding  of  the  Jury  was  that  Pot- 
ter gave  the  signal,  not  Hounslow.  In  oar 
view  of  the  case,  it  Is  Immaterial  whether 
Potter  be  regarded  a  fellow  employe  with 
plaintiff  or  a  vice  principal.  The  result  must 
be  the  same  in  either  case.  If  the  former,  of 
course  no  liability  attached  to  the  defendant 
for  his  act  for  the  reason  stated  by  the  court 
If  the  latter,  the  same  resnit  must  follow,  bat 
for  a  different  reason.  How  InconcluslTe, 
with  respect  to  the  main  question  In  the  case, 
the  negligence  of  the  defendant  company,  the 
finding  of  the  Jury  that  Potter  gave  the. 
dgnal  for  the  train  to  start  was,  is  made  ap- 
parent by  an  examination  of  the  evidence. 
Potter  Is  shown  to  have  been  at  the  time  of 
the  accident  supervisor  of  this  particular  con- 
Btroction  work,  but  there  is  not  a  particle  of 
teatlmony  that  connects  him,  even  Indirectly, 
with  the  operation  and  movement  of  the 
train.  He  Is  not  shown  to  have  been  on  or 
about  the  train  the  morning  of  the  accident 
nor  does  It  appear  that  his  dniy  required  him 
to  accompany  the  train  at  any  time.  It  was 
hlB  business,  to  indicate  the  places  along  the 
line  of  the  road  where  the  gravel  was  to  be 
unloaded,  where  the  train  should  stop  for 
this  parpose,  and  to  what  point  it  should 
proceed;  but  the  actual  movement  of  the 
train,  the  starting  and  stopping  the  machin- 
ery that  produced  the  movement  these  were 
matters  of  detail  with  which  he  Is  not  shown 
to  have  had  anything  to  do.  In  the  absence 
of  all  evidence  to  the  contrary.  It  Is  to  be  sup- 
poeed  that  authority  with  respect  to  these 
was  committed  to  the  conductor  In  charge  of 
the  train.  On  this  particular  occasion  the 
train,  after  running  about  600  or  000  yards 
from  where  the  gravel  was  loaded,  had  stop- 
ped short  of  the  place  where  Potter  wanted  It 
discharged.  He  was  at  that  time  176  yards 
away,  and  was  seen  by  plalntilTB  witnesses 
to  signal  for  the  train  to  advance  further. 

It  was-  the  sadden  starting  of  the  train, 
following  the  signal  from  Potter,  that  oc- 
casioned the  accident;  but  where  was  there 
any  negligence  In  what  was  done  by  Potter 
in  this  connection?  If  the  train  was  not 
where  it  should  be  for  purposes  of  unload- 


ing, he  was  strictly  In  line  of  duty  In  re- 
quiring It  to  proceed  further.  In  communicat- 
ing his  order  to  this  effect  to  those  In  charge 
of  the  train.  It  is  not  pretended  that  he 
adopted  any  unusual  or  unreasonable  method. 
Whether  the  signal  was  given  to  the  conduct- 
or of  the  train  or  to  the  engineer  does  not  ap- 
pear, nor  does  it  appear  whether  or  not  any 
Intermediate  order  was  given.  All  that  the 
evidence  discloses  is  that  the  movement  of 
the  train  followed  Immediately  upon  Potter's 
signal.  The  sudden  and  violent  starting  of 
the  train  without  warning,  under  such  dr- 
cumstances  as  we  have  here,  might  well  be 
regarded  as  a  negligent  act;  but  how  is  it 
possible  to  derive  from  the  facts  of  the  case 
any  duty  resting  upon  Potter  to  give  such 
warning?  How  could  he  have  done  It  except 
by  proceeding  to  where  the  train  was?  If  a 
vice  principal,  he  had  a  perfect  right  to  as- 
sume that  those  in  charge  of  the  train,  whose 
duty  It  was  to  obey  the  signal  given  by  him, 
would  act  with  ordinary  prudence  in  carry- 
ing It  out  Hoover  v.  Railway  Company,  191 
Pa.  146,  43  Atl.  74.  The  customary  way  of 
giving  warning  in  such  cases,  as  we  all  know, 
is  by  bell  or  whistle,  both  of  which  were  un- 
der the  immediate  ccmtrol.  In  this  case,  of 
the  engineer.  If  additional  warning  Is  re- 
quired at  any  time,  it  Is  only  natural  to  ex- 
pect it  to  come  from  the  conductor  In  charge 
of  the  train.  It  is  so  obviously  the  duty  of 
these  particular  employes  to  see  that  accus- 
tomed signals  are  given  when  occasion  calls 
for  them  that  there  Is  no  escape  trcym  the  con- 
clusion that  for  the  failure  to  give  such  warn- 
ing here  upon  one  or  both  must  rest  the  re- 
eiMUBiblilty  for  what  resulted  from  the  omis- 
sion. Potter,  as  we  have  said,  had  a  right 
to  expect  that  such  warning  would  be  given. 
His  duty  did  not  require  him  to  go  to  the 
train  to  see  that  It  was  given.  The  result  of 
the  verdict  was  to  charge  the  responsibility 
upon  Potter  without  a  particle  of  evidence 
from  which  an  Inference  could  be  drawn  that 
what  he  did  In  the  matter  was  negligently  or 
improperly  done,  or  that  he  omitted  anything 
that  was  his  duty  to  do.  Had  he  been  a  mile 
away  .when  he  gave  the  signal.  It  could  not 
have  been  pretended  that  it  was  Incumbent 
upon  him  to  see  that  warning  was  given  be- 
fore starting  the  train.  The  fact  that  he  wa^ 
only  175  yards  from  the  train  when  he  gave 
the  signal  affects  only  the  practicability  of  his 
giving  the  warning,  and  not  bis  duty  In  this' 
regard.  We  are  not  to  be  understood  as  con- 
ceding that  he  was  a  vice  principal.  We  have 
assumed  it  only  to  show  that  were  this  a  fact 
In  the  case,  the  evidence  would 'not  warrant 
a  recovery.  It  discloses  no  negligence  for 
which  the  defendant  was  responsible. 

The  order  discharging  the  rule  fbr  Judg- 
ment non  obstante  veredicto  Is  reversed,  and 
record  Is  wdered  to  be  remitted  for  the  court 
below  t6  enter  Judgment  la  accordance  here- 
with. 
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McGEBHAN  t.  HTJGHBS  et  a!. 
(Supreme  Court  of  Pennsylvania.   Feb.  25, 1907.) 

1.  Masteb  A.ND  Sebvant— Duties  of  Mabtkb. 

An  employer  is  bound  to  furnish  and  main- 
tain suitable  appliances  for  the  work  required 
of  his  employes,  and,  if  he  fails  so  to  do,  he  is 
liable  for  any  resulting  injuries. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  34.  Master  and  Servant,  |{  173,  199.] 

2.  SAMB  —  INJUBDCS  TO   SeBVAMT  —  DErEOTITB 

Appliances. 

In  an  action  against  an  employer  to  recov- 
er for  personal  injuries  sustained  while  unload- 
ing ore  from  a  vessel,  held,  that  a  verdict  for 
plaintiff  was  sustained  by  the  evidence. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  S$  950-952.] 

3.  Saioe— Evidence. 

In  an  action  by  a  servant  to  recover  for  in- 
juries received  while  unloading  iron  ore  from  a 
ship,  evidence  as  to  the  appliances  in  general 
use  was  properly  excluded  where  there  was  no 
offer  to  show  that  the  method  used  by  defend- 
ant was  unusual  and  more  dangerous  than  the 
ordinary  method. 

SEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  34,  Master  and  Servant,  IS  020-923.] 

Appeal  from  C!oart  of  Common  Pleas,  Phll- 
adelpbia  County. 

Action  by  Bernard  McGeeban  against  Wil- 
liam J.  .Hughes  and  Morris  Boney,  Jr.,  trad- 
ing as  Morris  Boney  &  Son.  Judgment  for 
plaintiff,  and  defendants  appeal.    Reversed. 

When  plaintiff  was  on  the  stand  he  was 
asked  this  question:  "Q.  Is  there  any  other 
kind  of  backet  yon  saw  nsed  for  loading  iron 
ore?  (Objected  to.  Objection  sustained. 
Exception  for  plaintiff.)" 

George  B.  Drake,  plaintlfTs  witness,  was 
asked  this  question:  "A.  I  have  been  quite 
familiar  with  the  unloading  and  loading 
appliances  around  vessels  In  Buffalo  and 
Cleveland  and  Ashtabula,  and  also  In  Chica- 
go, and  I  have  bad  more  or  less  of  It  down 
here.  Q.  Will  you  state  what  Is  the  method 
in  ordinary  and  general  use  for  the  unload- 
ing of  Iron  ore  from  vessels?  (Objected  to. 
Objection  sustained.  Exception  for  plain- 
tiff.)" 

Francis  McGlashen  was  asked  this  ques- 
tion: "Q.  Were  these  buckets  used  for  any- 
thing else  than  Marbella  iron  ore?  (Object- 
ed to.  Objection  sustained.)  Mr.  Warner: 
I  wish  to  show  that  these  buckets,  the  con- 
struction of  which  I  will  explain  later  on, 
were  used  to  cari?  all  sorts  of  loads,  irre- 
spective of  the  weight  (Objected  to.  Ob- 
jection sustained.    Exception  for  plaintiff.)" 

Verdict  for  plaintiff  for  ?10,0(X).  The 
court  subsequently  entered  judgment  for  de- 
fendants non  obstante  veredicto. 

Argued  before  MITCHELL,  0.  J.,  and 
FELL,  BROWN,  MESTREZAT,  POTTER, 
ELKIN,   and   STEWART,   JJ. 

Frederick  H.  Warner  and  Arthur  B. 
Honseman,  for  appellants.  A.  L.  CSamercm 
and  W.  W.  Smithers,  for  appellee. 

POTTER,  J.  This  was  an  action  of  tres- 
pass by  an  employ^  against  his  employers 


to  recover  damages  tac  personal  injuries 
sustained.  In  the  course  of  his  employment, 
through  the  alleged  negligence  of  the  em- 
ployers. The  facts,  substantially  as  stated 
by  the  trial  judge,  wer^  as  follows :  The  de- 
fendants, Morris  Boney  &  Son,  were  steve- 
dores. The  plaintiff,  Bernard  McGeeban,  a 
laborer  in  their  employ,  was  Injured  by  iron 
ore  falling  upon  him  from  a  tub  or  bucket 
hoisted  from  the  hold  of  a  vessel  where  be 
was  employed  with  other  men  who  were 
working  for  defendants.  The  bail  or  handle 
by  which  It  was  attached  to  the  hoisting 
tackle  was  torn  from  the  side  of  the  bucket 
during  an  ascent,  and  the  contents,  about 
4,000  pounds  of  ore,  dropped  back  Into  the 
ship,  some  of  it  striking  plaintiff  and  inflict- 
ing the  injuries  which  were  the  basis 
of  his  suit  The  negligence  with  which  de- 
fendants were  charged  was  failure  to  supply 
a  reasonably  safe  bucket  of  sufficient  strength 
to  hoist  Iron  ore  from  the  hold  of  the  vessel. 
Plaintiff's  statement  averred  "that  the  said 
bucket  fell  by  reason  of  a  defect  in  the  said 
handle  or  frame,  and  that  the  said  defendants 
were  negligent  In  furnishing  him  for  use  an 
appliance  so  defective,  which  said  defect 
could  have  been  discovered  by  bis  said  em- 
ployers with  proper  care,  and  which  said 
'defect  was  unknown  at  the  time  to  this 
plaintiff."  The  jury  found  a  verdict  for  the 
plaintiff  In  the  sum  of  $10,000,  but  the  court 
below  entered  judgment  in  favor  of  the  de- 
fendant non  obstante  veredicto,  under  the 
provisions  of  the  act  of  April  22,  1905  (P.  L. 
286).  Plaintiff  has  appealed,  and  assigns 
for  error  the  exclusion  of  certain  testimony 
and  the  entry  of  judgmoit 

The  first  ascdgnment  of  error  complains 
of  the  exclusion  of  evidence  as  to  the  general 
use  of  other  kinds  of  buckets  for  unloading 
ore  than  that  by  which  plaintiff  was  hurt 
This  error  was  rendered  harmless  by  reason 
of  the  fact  that  defendant's  foreman  after- 
wards answered  practically  the  same  ques- 
tion, and  the  fact  was  nndlsputed  that  de- 
fendants had  at  that  place  two  kinds  of 
buckets  in  use,  one  with  clamped  balls  and 
rivet  boles,  and  the  other  with  solid  forged 
eye-plates  in  the  balls  or  handles. 

The  second  assignment  of  error  complains 
of  the  rejection  of  evidence  as  to  the  meth- 
ods which  were  In  ordinary  and  general  use 
in  unloading  iron  ore.  If  an  offer  had  been 
made  to  follow  this  question  by  evidence 
tending  to  show  that  the  method  used  by  de- 
fendants was  unusual,  and  was  more  danger- 
ous In  itself  than  the  ordinary  method,  the 
question  would  have  been  admissible.  In 
the  form  in  which  It  was  presented,  and  with 
no  indication  that  it  was  to  be  followed  with 
anything  further,  it  was  properly  rejected. 

The  offer  contained  in  the  third  assign- 
ment of  error,  to  show  that  the  buckets  were 
used  to  carry  all  sorts  of  material,  does  not 
seem  to  have  been  relevant,  but,  if  it  was, 
we  do  not  see  that  Its  exclusion  did  any 
harm,  for  there  was  ample  evidence  to  show 
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that  the  defendants  were  using  the  buckets 
to  cany  loads  of  Iron  or6  to  the  extent  of 
4,000  pounds  In  weight  The  testimony  Is 
uncontradicted  that  the  huckets  were  of 
sufficient  size,  when  filled,  to  contain  4,500 
pounds  of  Iron  ore.  According  to  the  evi- 
dence, the  weak  point  In  the  construction  of 
the  bucket  was  In  the  handle  or  ball.  It  was 
the  breaking  or  tearing  out  of  the  ball  that 
caused  the  accident  In  this  case. 

The  testimony  of  Francis  McGlashen,  a 
fellow  workman,  who  examined  the  bucket 
after  the  accident,  was  that  the  break  in  the 
Imll  was  directly  through  one  of  the  rivet 
holes.  There  was  no  testimony  as  to  any 
cause  of  the  breaking  except  overloading. 
All  the  witnesses  agreed  that  the  loads  on 
the  buckets  were  about  4,000  pounds  each. 
George  B.  Drake,  a  naval  architect  and  ex- 
pert called  by  plaintiff,  testified  that  the 
safety  point  In  weight  for  such  a  bucket 
would  be  1,600  pounds.  If  the  bucket  had 
had  a  ball,  with  a  forged  eye,  the  safety 
point  would  have  been  increased  to  2,000 
pounds.  The  case  for  the  plaintiff  was 
abundantly  sustained  by  the  uncontradicted 
evidence  of  Mr.  Drake,  the  naval  architect, 
who  showed  thorough  familiarity  with  ap- 
pliances for  loading  and  unloading  vessels, 
and  whose  experience  In  the  building  of 
ships  and  vessels  had  fitted  him  to  Judge  of 
the  tensile  strength  of  iron  and  steel.  In  his 
testimony  he  discussed  the  different  kinds  of 
buckets,  their  relative  merits,  the  question 
of  ordinary  usage,  and  their  tensile  strength. 
In  commenting  on  his  evidence,  the  learned 
trial  Judge  says  that  he  "was  not  able  to  say 
whether  ,the  bucket  In  question  was  made  of 
iron  or  steel";  but  the  architect's  estimate  as 
to  strength  was  founded  upon  steel,  and 
therefore  was  in  that  respect  favorable  to 
the  defendants.  The  architect  told  that  the 
safety  point  for  loading  was  1,500  pounds, 
while  the  ultimate  breaking  point  was  6,000 
pounds,  thus  providing  for  the  usual  factor 
of  safety  of  four  to  one.  As  the  evidence 
showed  that  the  load  placed  in  the  bucket 
was  4,000  pounds,  It  is  apparent  that  no  at- 
tention was  paid  to  the  factor  of  safety,  as 
this  was  considerably  more  than  twice  the 
weight  which  the  buckets  could  safely  carry. 
There  is  no  force  in  the  suggestion  of  the 
trial  Judge  that  loads  of  the  same  amount 
bad  frequently  been  placed  in  the  buckets 
before  without  breaking.  Continuous  over- 
loading could  only  result  in  producing  a 
strain  which  would  ilnally  cause  the  ball  to 
give  away,  Just  as  it  did.  The  evidence 
was  certainly  sufficient  to  submit  to  the  Jury 
as  to  the  cause  of  the  break.  This  was  not 
the  case  of  a  mere  guess  as  to  how  the  ac- 
cident happened.  The  value  of  the  testi- 
mony of  the  naval  architect  was  forfeited 
by  his  long  experience,  which  gave  him  un- 
usual means  of  knowledge  of  the  appliances 
in  use  in  work  of  this  character.  It  is  dif- 
ficult to  see  how  a  better  witness  for  the  pur- 
pose could  have  been  produced  than  one 
with  expert  knowledge  of  the  strength  of 


materials,  and  of  the  methods  usually  em- 
ployed In  loading  and  unloading  vessels  by 
means  of  buckets  and  hoisting  apparatus. 

The  general  rule  governing  the  liability 
of  the  employer  In  such  cases  was  stated  by 
this  court  in  Patterson  v.  Pittsburg,  etc.,  R. 
R.  Co.,  76  Pa.  389,  18  Am.  Rep.  412,  as  fol- 
lows: "It  Is  true  the  master  is  not  respon- 
sible for  accidents  occurring  to  his  servant 
from  the  ordinary  risks  and  dangers  which 
are  incident  to  the  business  in  which  he  Is 
engaged;  for  In  such  case  the  contract  is  pre- 
sumed to  be  made  with  reference  to  such 
risks.  But,  on  the  other  hand,  where  the 
master  voluntarily  subjects  his  servant  to 
dangers,  such  as,  in  good  faith,  he  ought 
to  provide  against,  be  Is  liable  for  any  ac- 
cident arising  therefrom.  •  •  •  The  serv- 
ant does  not  stand  on  the  same  footing  with 
the  master.  His  primary  duty  is  obedience, 
an4  if,  when  in  the  discharge  of  that  duty, 
he  is  damaged  through  the  neglect  of  the 
master.  It  is  but  meet  that  he  should  be 
recompensed.  •  •  •  xhe  employer  is 
bound  to  furnish  and  maintain  suitable  In- 
strumentalities for  the  work  or  duty  which 
he  requires  of  his  employes,  and,  failing  in 
this,  be  is  liable  for  any  damages  flowing 
from  such  neglect  of  duty."  We  are  of  opin- 
ion that  under  the  evidence  in  this  case  the 
questions  were  properly  for  the  Jury,  and 
the  court  below  erred  in  entering  Judgment 
for  the  defendants  non  obstante  veredicto. 

The  fourth  assignment  of  error  is  sustain- 
ed, and  in  accordance  vrlth  the  precedent 
established  in  Hughes  v.  Miller,  192  Pa.  365, 
43  Atl.  976,  we  remit  the  record  to  the  court 
below,  that  such  Judgment  may  be  entered, 
in  accordance  with  this  opinion,  as  law  and 
Justice  require. 


(m  Pa.  UO) 
HODDER  V.  PHILADELPHIA  RAPID 
TRANSIT  CO. 
(Supreme  Court  of  Pennsylvania.  Feb.  25, 1907.)i 

Tbial— iNSTBUonoNS— Wkioht  or  BvinxNCK. 
In  an  action  for  injuries  alleged  to  have 
been  received  by  the  sudden  starting  of  a  street 
car  on  which  plaintiff  was  a  passenger  when  she 
was  attempting  to  alight,  where  her  evidence  is 
directly  contradicted  by  the  employes  and  four 
passengers,  it  is  proper  for  the  cAurt  to  com- 
ment on  the  numerical  inequality  of  the  evi- 
dence, and  it  was  error  to  minimize  the  effect 
of  such  inequality. 

[Ed.  Note.— For  cases  in  point,  s^  Cent.  Dig. 
vol  46,  Trial,  H  539-548.] 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Action  by  Augusta  0.  Hodder  against  the 
Philadelphia  Rapid  Transit  Company.  Judg- 
ment for  plalntlfT,  and  defendant  appeals. 
Reversed. 

The  material  portion  of  the  diarge  oC  the 
court  was  as  follows: 

"Now,  then,  gentlemen,  you  are  to  decide 

from  the  evidence,  applying  to  It  the  rules 

which  govern  you  In  the  ordinary  affairs  of 

life,  whether  or  not  this  lady  stepped  from  a 
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moving  car,  or,  as  one  of  the  witnesses  said. 
Jumped  from  a  moving  car ;  or  whether,  hav- 
ing notified  the  conductor  to  stop  the  car,  he 
gave  the  bell  to  stop  the  car,  and  the  car 
having  stopped,  she  then  attempted  to  alight, 
and  the  car  was  started  forward  before  she 
got  off,  and  she  was  thrown  from  the  car. 
Counsel  with  great  clearness  and  great  fair- 
ness to  each  other  and  to  as  have  put  that 
question  before  you,  and  that  is  a  fact  for 
you  to  decide. 

"I  shall  say  very  little  about  the  testimony 
of  the  witnesses.  That  is  for  you.  Xou 
should  reconcile  It  if  you  can;  if  not,  you 
must  decide  between  the  witnesses.  On  the 
one  hand.  It  has  been  argued  from  the  circum- 
stances of  the  case  that  the  lady's  story  is 
hardly  credible,  but  you  have  a  right  to  be- 
lieve it,  and,  if  you  believe  It,  to  determine 
that  the  company  was,  through  its  employes, 
guilty  of  careieeaness  In  that,  having  stopped 
the  car  to  give  her  an  opportunity  to  alight, 
they  did  not  give  her  time  enough  to  alight 
But  If  you  believe  the  testimony  of  the  de- 
fendant's witnesses  and  believe  she  stepped 
or  Jumped  from  a  moving  car,  she  Is  guilty 
of  contributory  negligence.  Of  course,  the 
credibility  of  witnesses  is  for  you.  Tou  should 
look  a  witness  straight  in  the  face,  and  you 
12  men  are  to  decide  whether  you  believe  or 
do  not  believe  the  witnesses.  Zou  heard  the 
plaintiff,  you  heard  her  examined  and  cross- 
examined,  and  yon  have  doubtless  by  this 
time  come  to  a  craielusion  as  to  whether  her 
recollection  is  accurate,  or  whether  her  story 
Is  to  be  believed.  And  so  as  to  the  witnesses 
fbr  the  defendant  They  are  more  nnmerous 
In  nomber,  and  agree  pretty  well  that  the 
lady  stepped  or  Jumped  off  the  car  while  it 
was  in  motion;  but  when  they  come  to  de- 
scribe the  accident  It  Is  for  you  to  say 
whether  you  think  their  story  holds  together. 
I  am  not  going  Into  a  disquisition  on  evi- 
dence; but  where  witnesses  come  in  and  tell 
exactly  the  same  story  to  the  letter,  it  is 
rather  thought  to  be  against  their  credibility 
than  for  It  That  is.  If  people  make  up  a 
story,  they  are  apt  to  make  It  up  exact  In  all 
the  details.  But  I  do  not  want  to  take  up 
time  on  that  I  want  to  get  right  at  this 
case.  Ton  have  got  to  decide,  as  these  wit- 
nesses said  this  woman  either  Jumped  off  the 
car  or  stepped  off  the  car  while  It  was  In 
motion,  whether  their  story  is  accurate  or 
not  and  first  of  all  applying  to  her  and  her 
witnesses  your  careful  consideration,  critical 
consideration,  do  the  same  thing  to  the  wit- 
nesses for  the  defendant  Because  they  seem 
to  agree  in  this,  that  the  lady  Jumped  or 
stepped  off  the  car  while  It  was  In  motion; 
but  yon  can  test  their  accuracy  by  the  testi- 
mony. The  witness  Sonthcott  who  testified 
quite  fully  about  It,  when  asked  where  he 
sat,  was  not  quite  sure  of  the  seat  hut  was 
bade  In  the  smoking  seats.  He  thought  it 
was  the  second  from  the  back  and  on  the 
same  side,  as  I  understood  his  testimony, 
though  that  is  for  you,  as  the  lady  was  on. 


and  he  said  there  were  two  empty  seats  be^ 
tween  him  and  the  lady.  We  will  pass  ovet 
Smith  and  Meredith,  the  conductor  and  mo- 
torman.  They  testified  simply  and  directly. 
The  motonnan  was  not  cross-examined.  But 
you  may  test  their  testimony.  Then  we  come 
to  the  testimony  of  the  witness  SIglang.  Slg- 
lang  first  said  that  be  was  mi  the  left  side  of 
the  car,  and  then  said  he  was  on  the  right- 
hand  side.  That  may  have  been  a  slip  of  the 
tongue  or  the  memory.  And  the  other  wit- 
ness, Oarlin,  also  said:  'I  was  on  the  east 
side;  that  Is,  on  the  same  side  as  the  lady 
that  I  saw.*  Now,  you  have  got  to  test  the 
accuracy  of  the  recollection  of  those  witnesses 
by  their  accuracy  and  by  the  way  they  stood 
cross-examination,  because,  while  they  did 
say — and  one  of  the  witnesses  not  having 
stated  how  the  lady  got  off,  in  answer  to  a 
question,  said  she  Jumped  off  with  t>oth  feet 
The  other  witnesses  described  her  getting  off 
In  a  rather  different  way.  I  am  not  arguing 
this  case.  I  am  simply  putting  to  you  the 
testimony  of  these  witnesses.  It  is  not  al- 
ways numbers,  bnt  It  Is  whom  the  Jury  be- 
lieve. However,  I  have  called  your  atten- 
tion first  of  all  to  the  testimony  of  the  plain- 
tiff. C!ounsel  for  the  defendant  was  accurate 
in  his  statement  that  though  the  testimony 
of  a  witness  who  is  interested  Is  no  longer 
excluded  by  the  law,  the  Jury  must  take  Into 
consideration  the  great  Interest  she  has  In 
the  case.  At  the  same  time,  yon  heard  her 
examined  and  cross-examined,  and  you  must 
determine  whether  her  story  was  true  and  ac- 
curate, because  her  right  to  recover  from 
this  defendant  company  depends  on  the  ac- 
curacy of  her  statement  that  the 'car  had 
stopped,  and  while  she  was  in  the  act  of 
alighting  started  forward  suddenly  and  threw 
her  down.  And  so  yon  should  apply  the  same 
critical  analysis  and  care  to  the  testimony  of 
the  defendant  They  are  both  entitled  to  It 
It  has  been  well  and  fairly  presented  by  conn- 
sel  on  both  sides.  There  has  been  no  attempt 
to  either  move  your  sympathy  or  to  stir 
your  indignation  or  to  excuse  anything.  Tonr 
business  in  that  Jury  box  Is  not  to  decide  for 
this  lady  because  you  sympathize  with  her, 
or  against  the  company  hecaose  yon  have  any 
prejudice  against  it  but  to  determine  the 
facts,  and  if  yon  determine  that  her  story 
Is  accurate  and  true,  and  that  the  others 
are  mlstakoi,  yon  have  a  tight  to  do  it  and 
to  decide  in  favor  of  the  plaintiff.  That  is 
the  fonndation  of  onr  government." 
Verdict  and  Judgment  for  plaintiff   far 

f2,ooa 

Argued  before  MITGHBLIi,  O.  J.,  and 
PELL,  BROWN,  JIESTKBZAT,  POTTER, 
BLKIN,  and  STEWART,  JJ. 

Thomas  Leamlng  and  Chester  N.  Farr,  Jr., 
for  appellant.  Haines  D.  Albright  and  Hep- 
ry  B.  Tawresey,  for  appellee. 

STEWART,  J.  It  Is  complabied  in  the 
assignment  of  error  that  the  charge  of  the 

court  was  not  a  fair  and  ade_ 
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tion  of  the  case  upon  the  facta,  ^at  it  was 
a  rerf  full  and  entirely  correct  exposition 
of  the  law  applicable  to  the  case  itself  is 
conceded.  It  does  not  concern  ns  to  inquire 
whether  the  verdict  was  In  accordance  with 
the  facts  or  otherwise,  but  the  assignment  of 
error  puts  upon  us  the  duty  of  inquiring 
whether  the  Jury,  In  reaching  its  conclusion, 
was  properly  and  sufficiently  aided  by  the 
court  In  the  present4tIon  and  discussion  of 
the  evidence.  The  plalntllT  was  Injured  in 
the  attempt  to  alight  from  the  car  of  the 
defendant  company,  and  the  acticm  was  for 
the  recovery  of  damages.  The  negligence 
diarged  was  the  sudden  starting  of  the 
car  from  a  state  of  rest  while  plaintiff 
was  In  the  act  of  getting  off,  with  the  result 
that  she  was  thrown  upon  the  ground  and 
injured.  The  case  presented  this  marked 
feature,  thnt  while  but  one  witness,  and  that 
the  plaintiff  herself,  testified  to  the  particu- 
lar fact  relied  upon  to  establish  negligence, 
viz.,  that  the  car  was  at  rest  when  plaintiff 
attempted  to  alight,  the  conductor,  motorman, 
and  four- passengers,  all  of  whom  witnessed 
the  occurrence,  testified,  in  direct  and  positive 
contradiction  to  the  plaintiff,  that  when  she 
attempted  to  alight  the  car  was  moving,  that 
it  bad  not  then  reached  the  crossing,  and  that 
it  had  not  stopped  at  all.  Did  the  case  pre- 
sent no  other  feature  than  this  marked  nu- 
merical inequality  in  the  support  given  one 
side  and  the  other  by  the  witnesses,  tliis  of 
Itself  would  be  a  circumstance  properly  call- 
ing for  remark  in  the  general  charge,  and  the 
least  tiie  court  could  do  would  be  to  Instruct 
the  Jury  to  allow  it  due  weight.  By  so  much 
the  greater  reason  should  It  be  the  subject  of 
observation  and  instruction  when,  as  In  this 
ease,  the  solitary  witness  on  the  one  side  is 
the  plaintiff  herself  testifying  in  her  own  be- 
half, unsupported  by  a  single  fact  or  circum- 
stance not  equally  supporting  those  testifying 
adversely  to  her;  find,  on  the  other  side,  a 
half  dosen  witnesses,  each  with  equal  oppor- 
tunity with  the  plaintiff  to  know  what  the 
actoal  fact  was,  testifying  without  impeach- 
ment of  credibility  t^  witness  or  circum- 
stance, in  positive  contradiction  to  the  plain- 
tllTs  statement  H«re  was  a  state  of  evi- 
dmce  which  not  only  intlted  comment  by  the 
oonrt,  but  required  It,  Itt  order  that  what  was 
80  unusual  might  have  neither  too  much  nor 
too  little  influence  in  determining  the  cottclu- 
Uon  of  the  Jury,  but  strictly  its  proper 
weight  In  deciding  the  question  of  defend- 
ant's liability,  the  Jury  had  but  one  fact  to 
aacertain — was  the  ear  at  rest  or  In  move- 
ment when  plaintiff  attempted  to  alight? 
The  answer  to  this  question  depended  on 
where  they  rested  their  belief — In  the  plain- 
tUTs  testimony,  or  that  of  the  opposing  wlt- 


The  complaint  Is,  not  that  the  feature  of 
the  case  referred  to  was  overlooked  In  the 
charge,  but  that  In  remarking  upon  it  the 
learned  trial  Judge  not  only  failed  to  alk>w 
it  the  prominence  and  force  it  was  entitled  to, 

esA^ie 


but  so  minlmiaed  its  effect  as  to  make  what 
was  said  on  the  subject  If  not  a  positive 
misdirection,  a  prejudicial  misleading.  The 
charge  contains  but  two  references  to  this 
pronounced  inequality,  both  so  brief  that 
their  insertion  here  will  add  but  little  to  the 
length  of  this  opinion.  The  first  is:  "And 
so  as  to  the  witnesses  for  the  defendant  they 
are  more  In  number,  and  agreed  pretty  well," 
etc.  The  next  ,1s:  "It  is  not  always  num- 
bers, but  whom  the  Jury  believe."  Since  the 
only  question  was,  as  the  court  correctly  put 
it,  whom  they  should  believe  on  the  disputed 
point  the  Impression  left  on  the  minds  of  the 
Jurors  by  these  brief  references  to  the  dis- 
parity of  the  number  of  witnesses  testifying 
on  the  one  side  and  the  other  to  the  vital 
fact  of  the  case  would  most  likely  be  that  it 
was  a  circumstance  too  unimportant  for  full- 
er reference,  and  therefore  too  Important  for 
their  serious  consideration.  Had  the  learned 
Judge  said  so  In  so  many  words,  it  would 
have  been  manifest  error,  because  it  would 
have  denied  the  defendant  tlie  benefit  of  an 
advantage  It  had  a  right  to  claim  on  the 
state  of  the  evidence  as  exhibited.  That  It 
was  differently  expressed  Is  Immaterial,  if, 
as  expressed,  it  was  calculated  to  produce  the 
same  effect  The  case,  for  the  reasons  re- 
ferred to,  called  for  full  and  explicit  Instruc-- 
tions  as  to  the  weight  of  the  evidence,  as  to 
wliat  is  meant  by  this,  expression,  and  what 
Instructions  should  influence  in  determining 
where  the  weight  of  evidence  lay.  The 
charge  would  have  been  open  to  exception 
had  it  by  Implication  even  allowed  the  Jury 
to  suppose  that  It  was  necessarily  determined 
by  numbers.  The  error  was  none  the  lees 
decided,  if  by  implication  it  left  the  Jury  free 
to  disregard,  or  treat  as  unimportant  the  fact 
that  the  Issue  of  credibility  was  between  one 
interested  party  and  half  a  dozen  others,  four 
of  whom,  sa  far  as  the  evidence  disclosed, 
stood  clear  of  all  bias,  and  all  of  whom  bad 
equal  opportunity  with  the  one  to  know  the 
truth.  What  was  Impressed  on  the  minds  of 
the  Jury  with  an  earnestness  out  of  pro- 
portion to  the  requirements  of  the  case  was 
their  right  to  accept  the  testimony  of  plain- 
tiff, rather  than  that  of  the  opposing  wit- 
nesses. We  say  out  of  proportion  to  the  re- 
quirements, because  this  right  was  unchal- 
lenged, and  nothing  called  for  such  a  vindica- 
tion of  It  by  the  court  as  It  received. 

This  is  the  language  of  the  charge:  "Your 
business  Is  not  to  decide  for  this  lady  be- 
cause you  sympathize  with  her,  or  against 
the  company  because  you  have  any  prejudice 
against  It  but  to  determine  the  facts,  and  if 
you  determine  that  her  stoiy  is  accurate  and 
true,  and  that  the  others  are  mistaken,  you 
have  a  right  to  do  it  and  to  decide  in  favor 
of  the  plaintiff.  That  is  the  foundation  of 
our  government"  It  may  be  that  the  collec- 
tive Intelligence  of  the  Jury  prevailed  to  avoid 
misunderstanding  what  was  here  said,  but 
we  cannot  be  made  certain  of  It  It  would 
not  be  at  all  strange  if  the  less  Intelligent  and 
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discriminating  of  the  Jurors  derived  from  it 
tbe  notion  tliat  tbelr  acceptance  of  plaintiff's 
testimony  as  true  would  relieve  than  of  a 
responsibility,  whlcli  otlierwise  would  be 
theirs,  of  exposing  to  serious  danger  our  civil 
institutions^  It  was  in  marl^ed  contrast  to 
the  earlier  references  made  to  the  testimony 
of  defendant's  witnesses.  Not  only  was  the 
effect  of  the  marked  numerical  preponder- 
ance there  unduly  minimized,  but  the  testl- 
mony  was  not  reviewed  with  that  accuracy  of 
statement  required  for  careful  investigation 
by  the  Jury.  As  to  whether  the  car  was  in 
motion  or  at  rest  when  the  plaintiff  attempted 
to  alight,  the  only  question  In  the  case,  these 
witnesses  were  in  entire  and  absolute  accord. 
There  was  some  uncertainty  as  to  the  seats 
occupied  in  the  car  by  each,  and  some  slight 
discrepancy  with  respect  to  some  other  wImI- 
ly  unimportant  details;  but  on  the  one  fact 
to  be  inquired  about  their  agreement  was 
positive  and  exact  The  reference  to  this 
testimony  was  as  follows:  "Th^  [the  de- 
fendant's witnesses]  are  more  numerous  and 
agree  pretty  well  that  the  lady  stepped  or 
Jumped  off  the  car  while  it  was  in  motion, 
but  when  they  come  to  describe  the  accident, 
it  l8  for  you  to  say  whether  you  think  their 
story  holds  together."  This  was  an  unwar- 
ranted depreciation  of  the  testimony  of  these 
witnesses,  to  say  the  least.  It  was  not  a 
case  where  explanation  and  reconcilement 
were  required  to  show  agreement,  but  where 
concurrence  was  so  pronounced  and  exact 
that  no  refinement  could  make  of  it  anything 
less  than  unanimity.  Such  characterization 
of  the  testimony  was  Inaccurate  and  unfair, 
because  calculated  to  rob  it  of  its  true  sig- 
nificance. 

Nor  was  the  effect  at  all  corrected  by  what 
was  said  as  to  the  individual  witnesses  tes- 
tifying for  the  defendant,  but  rather  Intensi- 
fied. Reference  to  the  testimony  of  each  was 
made,  only,  however,  to  point  out  those  things 
which  the  learned  Judge  thought  proper  to 
consider  as  testing  their  accuracy.  Matters 
thus  indicated  for  the  Jury's  consideration 
were  unrelated  to  the  one  important  fact 
However  found  to  be,  they  could  not  qualify 
in  the  slightest  the  witnesses'  opportunities 
to  see  how  the  fact  was,  nor  could  they  fur- 
nish any  reasonable  basis  for  discrediting 
the  testimony.  One  witness  spoke  of  tbe 
plaintiff  Jumping  off  the  car,  while  all  the 
others  described  it  as  a  stepping  off.  Another 
could  not  be  certain  whether  he  was  two 
seats  in  the  rear  of  the  plaintiff  or  three, 
and  another  immediately  corrected  his  state- 
ment that  he  was  on  the  left-hand  side  of  the 
car.  These  are  the  features  of  the  testimony 
8X)ecificaIIy  pointed  out  by  the  court  to  enable 
the  Jury  to  test  the  accuracy  of  their  testi- 
mony. To  say  that  a  Jury  may  reject  the 
testimony  of  a  half  dozen  witnesses  for  no 
other  reason  than  here  appears  is  simply  to 
invite  them  to  do  so.  The  testimony  of  the 
'  conductor  and  motorman  was  in  accord  with 
that  of  the  other  witnesses.    The  only  refer- 


ence to  it  was  as  follows:  '^e  will  pass 
over  Smith  and  Meredith,  the  conductor  and 
motorman.  They  testified  simply  and  direct- 
ly." An  omission  of  all  reference  to  the  tes- 
timony of  these  two  witnesses  would  have 
been  marked,  but  its  effect  would  not  have 
been  so  prejudicial  to  the  defendant  as  the 
reference  that  was  made.  Why  pass  over 
them?  The  Inference  that  the  Jury  would  be 
likely  to  derive  from  such  a  remark  would 
be  that  because  the  witnesses  were  employes 
of  the  defendant  company  their  testimony 
need  not  be  seriously  considered,  and  yet  It 
bore  as  directly  upon  the  one  fact  In  issue 
as  that  of  the  other  witnesses,  and  was  In 
entire  accord  with  it  Of  course,  the  court 
intended  no  such  inference  to  the  drawn,  but 
the  Jury  would  be  most  likely  to  accept  it 
as  the  obvious  one. 

It  is  unnecessary  to  Illustrate  further.  We 
have  sufficiently  Indicated  wherein  the  charge 
comes  short  of  being  a  fair  and  impartial 
resume  of  the  evidence.  Any  review  of  the 
evidence  by  the  court  that  is  inaccurate  In 
statement  or  that  gives  such  undue  prom- 
inence to  minor  considerations  as  to  divert 
tbe  attention  of  tbe  Jury  from  the  material 
questions  in  the  case,  and  deprives  either 
side  of  an  advantage  It  is  entitled  to  under 
the  rules  of  evidence,  is  in  effect  misleading. 
That  Is  what  is  complained  of  in  respect  to 
the  charge  in  this  case;  and  what  we  have 
indicated  shows,  we  think,  that  the  complaint 
is  not  without  reason.  It  was  not  a  fair  and 
adequate  presentation  of  the  case,  and  the  as- 
signment of  error  must  be  sustained. 

Judgment  reversed,  sni  venire  facias  de 
novo  awarded. 


(HZ  Pa.  80 
WILSON  T.  WEBNWAG  et  aL 

(Supreme  Court  of  Pennsylvania.  Feb.  25, 1907.) 

1.  CONTKACT— CONSTBTJCTION. 

In  construing  a  doubtfnl  contract  the  sitna- 
tion  of  the  parties,  circumstances,  and  relations 
of  the  property  in  regard  to  which  they  have 
negotiated  are  to  be  considered. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  11,  Contracts,  Sg  723-'rT0.] 

2.  Davaoes— Bbeach  or  Contract. 

Plaintiff  was  a  manofacturer,  and  defend- 
ant was  his  sole  agent  In  1890  piaintiff  pro- 
posed that  if  defendants  would  remain  in  busi- 
ness for  one  year  from  January  1,  1891,  plain- 
tiff would  guaranty  the  business  against  losses 
for  1  per  cent,  and  defendant  continued  in  busi- 
ness during  Uiat  year,  and  late  in  the  year 
plaintiff  proposed  a  similar  guaranty  for  the 
year  1892,  which  defendants  accepted;  but  in 
April,  1892,  they  went  out  of  business,  and  an- 
other firm  conducted  tlie  business  under  its 
name,  employing  the  same  salesmen  and  clerks. 
Held  that  for  the  breach  of  the  contract  of  the 
defendants  to  continue  the  sale  of  plaintiff's  goods 
during  the  whole  vear  of  1892,  piaintiff  was  en- 
titled to  recover  tne  1  per  cent  guaranty  on  the 
total  sales,  less  tbe  losses. 
8.  Same— Evidence. 

Where  defendants  agreed  to  act  as  selling 
agent  for  piaintiff  manufacturer  for  a  certain 
year,  and  thereafter  discontinued  the  business, 
and  plaintiffs  had  agreed  in  the.  contract  to 
guaranty  defendants  against  losses  from  fail- 
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ores  foi  the  wim  of  1  per  cent,  on  the  net 
amoont  of  their  Bales  for  such  year,  the  sales 
made  and  the  losses  incurred  during  the  remain- 
der of  sudi  year,  while  the  basiness  was  con- 
ducted by  the  firm  which  succeeded  the  defend- 
ants, could  be  taken  as  the  data  on  which  to 
estimate  the  commissions  or  profits  due  the 
plaintiff  on  such  guaranty. 
4.  Samk— PaonTB. 

Damages  are  not  excluded  simply  because 
they  are  profits,  if  it  reasonably  appear  that 
they  would  have  been  made  had  the  terms  of 
the  contract  been  observed,  and  that  their  loss 
necessarily  followed  the  breach. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
ToL  15,  Damages,  §{  72-88.] 

Potter  and  Blkin,  JJ.,  dissenting. 

Appeal  from  Ck>urt  of  Common  Pleas,  Phil- 
adelphia County. 

Action  by  Thomas  H.  Wilson  against  Theo- 
dore Wemwag  and  T.  Russell  Dawson. 
From  an  order  dismissing  exceptions  to  re- 
port of  referee,  defendants  appeal.    Afflrmed. 

Argued  before  MITCHELIj,  a  J.,  and 
FELL,  BROWN,  MESTRB2AT,  POTTER, 
ELKIN.  and  STEWART,  JJ. 

Peter  Boyd,  for  appellants.  Henry  Budd 
and  William  0.  Stoever,  for  appellee. 

MBSTREZAT,  J.  This  Is  an  action  of  as- 
snmpslt  to  recover  damages  for  an  alleged 
breach  of  contract  The  plaintiff  was  a  manu- 
facturer of  'woolen  goods,  In  the  city  of  Phil- 
adelphia. The  defendants  were  commission 
merchants,  and  carried  on  the  business  in 
Philadelphia  and  New  Toiic.  For  a  few 
years  prior  to  1890,  they  were  the  sole  con- 
signees and  agents  of  the  plaintiff  in  selling 
his  goods,  for  which  they  received  a  fixed 
percentage  of  the  amount  of  sales  made  as 
compensation  for  their  services.  On  Decem- 
ber 12,  1890,  the  plaintiff  submitted  certain 
propositions  to  the  defendants  in  writing, 
which  tbey  accepted,  among  which  were  the 
following:  "In  consequence  of  the  great  loss 
which  would  be  incurred  by  the  sodden 
changing  of  bis  commission  bouse,  Thomas 
H.  Wilson  makes  to  Wemwag  &  Dawson  the 
following  propositions :  '  (a)  That  on  and  aft- 
er January  1,  1891,  to  July  1,  1891,  that  he 
will  allow  Wemwag  &  Dawson  7%  per  cent 
oommlssions  on  all  goods  sold  and  entered 
for  his  account;  (b)  that  for  and  in  consld- 
wation  of  1^  per  cent  on  the  total  sales  of 
Wemwag  &  Dawson,  he  will  guarantee  all 
accounts  sold  by  them  between  January  1  and 
July  1,  1881,  this  to  Include  goods  sold  be- 
fore July  1, 1891,  and  not  entered  until  after 
that  date;  (c)  If  Wernwag  &  Dawson  will 
agree  to  remain  in  business  for  one  year  from 
January  1, 1801,  he  will  guarantee  the  »itlre 
business  against  losses  by  had  debts  for  1 
per  cent;  (d)  on  or  before  July  1,  1891, 
Wemwag  &  Dawson  will  decide  whether  they 
will  remain  in  business  for  the  balance  of 
the  year,  say  from  July  1,  1891,  to  Decem- 
ber 31,  1891.  Should  they  decide  to  continue 
in  business  till  Di^cember  31,  1891,  then  they 
are  to  pay  Thomas  H.  Wilson  1  per  cent 
only  for  guaranteeing  the  entire  year's  busi- 


ness.' "  The  defendants  continued  in  business 
during  the  year  1891.  In  October,  1891,  the 
plaintiff  requested  the  defendants  to  advise 
him  by  November  let  whether  they  Intended 
remaining  In  business  dturlng  the  year  1892, 
and  said  that  he  was  willing  to  guaranty 
them  against  losses  for  the  year  of  1892  at 
1  per  cent  of  the  net  amount  of  their  sales, 
and  would  pay  them  7%  per  cent  commis- 
sion, but  would  not  pay  $1,500  expenses,  as 
be  had  done  during  the  year  1891.  In  No- 
vember, 1891,  the  plaintiff  signed  and  de- 
livered to  defendants  the  following  writing, 
written  and  witnessed  by  Samuel  White,  the 
creditman  and  head  boolckeeper  of  defend- 
ants :  "Philadelphia,  November  10,  1891.  Mr. 
Thomas  H.  Wilson  hereby  agrees  to  guar- 
antee Wemwag  &  Dawson  against  all  losses 
from  failures,  for  and  in  consideration  of  the 
sum  of  one  per  cent  upon  the  net  amount 
of  tbeir  sales  for  the  year  1892."  The  de- 
fendants accepted  this  offer  orally.  They 
continued  in  business,  and  continued  to  sell 
the  plalntllTs  goods,  until  April  1,  1882, 
when  their  firm  was  dissolved,  and  tbey  re- 
fused thereafter  to  sell  bis  goods  or  longer 
to  carry  on  the  commission  business.  This 
action  was  brought  by  the  plaintiff  to  recover 
damages,  which  he  alleges  he  sustained  by 
reason  of  the  defendants  having  discontinued 
their  commission  business  and  having  declin- 
ed to  continue  it  during  the  entire  year  of 
1802,  which  he  claims  was  a  breach  of  the 
contract  of  November  10,  1891.  *He  (plain- 
tiff) claims  that,  under  the  contract  between 
the  parties,  the  defendants  were  to  continue 
the  business  during  the  whole  of  1892,  and 
that  by  failing  to  do  so  he  Is  injured  to  the 
extent  of  l.per  cent  of  the  sales  which  the 
defendants  would  have  made  from  April  1, 
1892,  the  date  of  the  dissolution  of  their 
partnership,  to  December  81,  1882,  less  the 
losses  which  tbey  would  have  sustained  dur- 
ing that  period.  The  defendants,  on  the 
other  hand,  deny  that  the  contract  between 
the  parties  contemplated  that  they  should 
continue  the  business  during  the  whole  of 
the  year  1882,  or  obligated  them  to  do  so,  and 
contend  that.  If  such  Is  the  correct  Interpre- 
tation of  the  contract,  the  proper  measure 
of  damages  for  its  breach  is  not  1  per  cent 
of  the  sales  which  they  would  have  made 
had  they  continued  in  business  for  the  whole 
year,  less  the  losses;  that  such  profits  are 
too  remote  and  too  uncertain  as  a  measure 
of  damages  for  the  alleged  default  These 
are  the  Important  and  controlling  questions 
In  the  case,  and  the  only  questions  which  we 
deem  It  necessary  to  consider  on  this  ap- 
peal. 

The  case  was  referred  to  a  referee  under 
the  act  of  May  14,  1874.  He  found  against 
the  contention  of  the  defendants  on  both  prop- 
ositions, and  his  report  was  confirmed  by  the 
court  He  has  found  and  stated  at  length 
the  facts  In  the  case,  and  we  think  his  find- 
ings are  supported  by  the  evidence.  The  re^ 
eree  found  that  "it  was  understood  by  both 
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parties  to  said  agreement  of  November  10, 
1891,  that  an  Important  Inducement  to  the 
plaintiff  to  enter  Into  it  was  the  continuance 
of  the  defendants  In  their  said  business  dur- 
ing the  whole  of  the  year  1882,  and  it  was  the 
intent  and  understanding  of  both  parties  that 
defendants  should  remain  in  said  business 
during  that  period."  He  therefore  held  that 
the  contract  of  November  10,  1891,  required 
the  defendants  to  oontinne  their  commission 
business,  and  to  accept  and  sell  the  plaintiff's 
goods  daring  the  entire  year  of  1882.  We 
are  dear  that  this  is  a  proper  interpretation 
of  the  contract  In  Lacy  v.  Green,  84  Pa. 
614,  Woodward,  J.,  delivering  the  opinion, 
says  (page  518) :  "Where  the  meaning  of  an 
agreement  is  donbtfnl,  its  terms  are  to  be 
considered  in  the  light  thrown  on  them  by 
approved  or  admitted  illustrative  facts.  The 
situation  in  which  the  parties  stand,  the  ne- 
cessities for  which  they  would  naturally  pro- 
vide, the  conveniences  they  would  probably 
seek  to  secure,  and  the  circumstances  and 
relations  of  the  property  in  regard  to  whldi 
they  have  negotiated,  are  all  elements  in  the 
Interpretation  of  an  ambiguous  contract." 
We  tldnk  the  language  of  the  proposition  of 
November  10,  1891,  made  by  Wilson  to  the 
defendants,  discloses  clearly  an  Intention  that 
the  business  should  be  continued  for  the 
whole  of  the  ensuing  year.  His  guaranty,  as 
therein  expressed,  is  against  all  losses  from 
failures,  and  the  consideration  which  he  Is  to 
receive  is  a  percentage  "upon  the  net  amount 
of  their  [defendants']  sales  for  the  year  1892." 
TPhe  percentage,  therefore,  was  not  to  be  com- 
puted npon  such  sales  as  they  might  make 
In  1892,  or  until  the  dissolution  of  their  part- 
nership, or  until  they  discontinued  their  busi- 
ness, but  was  stated  clearly  and  distinctly  to 
be  upon  the  ."net  amount  of  their  sales  for 
the  year  1892."  When  we  consider  all  the 
circumstances  under  which  the  contract  was 
made.  It  is  still  made  more  apparent  that 
such  is  the  proper  Interpretation  of  the  agree- 
ment of  the  parties.  The  agreement  of  the 
previous  year  between  the  same  parties  as- 
rists  in  construing  the  contract  under  consid- 
eration. By  that  agreement  it  appears  that 
the  plaintiff  apprehended  a  great  loss  from 
any  sudden  changing  of  his  commission  house, 
and  that  It  was  entered  into  for  the  purpose 
of  preventing  such  a  change.  It  Is  apparent 
that  the  same  reasons  existed  for  his  desire 
to  prevent  a  sudden  change  In  his  commis- 
sion bouse  when  the  contract  of  1891  was 
made,  and  hence  it  is  fair  to  Infer  that,  by 
the  contract  of  1891,  he  intended  to  guard 
against  a  sudden  or  unexpected  changing  of 
his  commission  house,  and  desired  to  fix  a 
definite  time  on  which  he  might  rely  for  his 
goods  being  sold  by  the  defendants.  By  the 
contract  of  .  1890  It  also  appears  that  the 
parties  considered  and  agreed  that  a  fair  con- 
sideration for  guarantying  the  business 
against  losses  was  1  per  cent  on  the  total 
sales  for  an  entire  year;  and,  further,  that 
the  consideration  for  guarantying  the  busi- 


ness for  a  half  year  should  be  VA  per  cent 
on  the  sales  for  that  period.  In  that  con- 
tract the  stipulation  for  the  consideration  in 
the  first  instance  was  for  a  percentage  for 
six  months,  but  with  a  provision  that  if  the 
defendants  remained  In  business  for  the 
whole  year,  the  plaintiff  was  "to  guarantee 
the  oitire  business  against  losses  by  bad 
debts  for  1  per  cent"  It  Is  apparent  there- 
fore, ttiat.  In  determining  the  rate  of  com- 
mission for  guarantying  the  business,  the 
length  of  time  was  an  important  and  con- 
trolling consideration,  and  that  for  one  year 
the  consideration  should  be  1  per  cent,  and 
for  any  time  less  than  a  year  the  rate  should 
l>e  greater. 

Another  reason,  as  suggested  by  the  referee, 
for  the  conclusion  that  the  contract  contem- 
plated a  continuance  of  the  business  for  the 
whole  of  the  succeeding  year,  was  the  fact 
that  the  amount  of  the  sales  was  greater  dur- 
ing certain  months  of  the  year  than  during 
other  months,  and  that  It  appeared  that  dur- 
ing 1891  the  heaviest  sales  were  made  in 
June,  July,  and  August  With  these  facts 
before  him,  it  cannot  be  assumed  that  the 
plaintiff  would  agree  to  guaranty  against 
losses  for  an  Indefinite  time  which  might  ex- 
clude the  heaviest  selling  months  of  the  year ; 
and  especially  should  we  not  presume  that 
the  plaintiff  would  consent  to  1  per  cent 
commission,  in  view  of  the  further  fact  sug- 
gested above,  that  he  demanded  and  received 
1%  per  cent  for  guarantying  against  losses 
for  the  first  six  months  of  the  preceding  year. 
We  think  it  clear  that  the  parties  meant 
what  the  plaintiff  proposed  and  the  defoid- 
ants  accepted  on  November  10,  1881,  that 
the  plaintiffs  consideration  for  guarantying 
against  losses  was  "upon  the  net  amount  of 
their  sales  for  the  year  1892,"  and  that  there- 
fore the  contract  manifestly  contemplated,  as 
understood  by  both  parties,  that  the  defend- 
ants should  continue  In  the  commission  busi- 
ness and  sell  the  plalntUCs  goods  for  the  ea- 
tire  year  of  1892. 

The  next  and  an  important  question,  and 
one  not  entirely  free  from  difficulty,  is  the 
measure  of  the  plalntifir's  damages  for  the 
violation  of  the  contract  As  we  have  seen, 
the  defendants  dissolved  their  partnerslUp 
and  discontinued  their  business  on  April  1. 
1892.  The  referee  found  that  "after  said 
dissolution,  the  firm  of  Minot  Hooper  8c  Co. 
of  New  York  took  the  place  of  the  defend- 
ants, accepting  transfer  from  defendants  of 
their  Accounts,  and  conducted  under  their 
own  name  the  business  formerly  carried  on 
by  the  defendants,  employing  the  same  man- 
ager, using  the  same  store  and  the  same 
salesmen  and  clerks,  and  conforming  sub- 
stantially to  the  same  rules  as  to  giving 
credit"  It  appears  that  those  who  had  been 
the  defendants'  conslg^nors  prior  to  the  dis- 
solution of  the  partnership,  including  the 
plaintiff,  thereafter  consigned  their  goods  for 
the  balance  of  1892  to  MMot  Hooper  &  Co. 

The  goods  of  the  plaintiff  inithe  posseaatoB 
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of  the  defendants  at  the  diaaolutlon  of  their 
firm  were  also  transferred  to  the  same  flrm, 
and  the  plaintiff  and  the  defendants  agreed 
as  to  the  quantity  and  quality  of  the  goods 
transferred.  The  referee  also  found,  and  his 
finding  was  sustaluc  1  by  the  court,  that:  "If 
the  defaidants  had  remained  In  btulnen, 
the  plaintiff  would  have  received  1  per  cent. 
on  the  amount  of  net  proceeds  of  sales  for 
the  balance  of  the  year,  less  the  losses.  The 
amount  of  this  difference  can  be  ascertained 
by  subtracting  the  actual  losses  on  sales 
made  by  Mlnot,  Hooper  &  Co.  during  that 
period  from  1  per  cent  upon  the  amonnt  of 
net  proceeds  of  sales  by  that  firm.  •  *  • 
It  to  reasonably  certain  that  the  defendants, 
had  they  remained  in  bnglness  and  perform- 
ed their  part  of  the  contract  in  good  faith, 
would  have  made  the  same  sales  and  losses 
aa  were  made  by  their  successors."  The  ref- 
eree therefore  held  that  the  measure  of  dam- 
ages was  1  per  cent  upon  the  net  proceeds 
of  sales  made  by  Mlnot  Hooper  &  Co.,  from 
April  1  to  December  81,  1892,  less  the  losses. 
Hoy  T.  Gronobte,  34  Fa.  9,  75  Am.  Dec.  628, 
was  an  action  to  recover  damages  for  the 
breach  of  a  parol  contract  by  which  the  de- 
fendant agreed  to  employ  ijbe  plaintiff  to 
cnltivate  a  farm  upon  shares.  It  was  held 
that  the  proper  measure  of  damages  was  the 
profit  which  the  plaintiff  would  have  made 
oh  the  farm  if  the  contract  bad  not  been 
violated.  In  delivering  the  opinion.  Strong, 
J.,  said  (page  10  of  84  Pa.,  75  Am.  Dec.  628): 
"While  it  is  well  settled  that  a  jnry  are 
not  at  liberty  to  allow  mere  speculative  dam- 
ages, yet  there  are  cases  In  which  a  plaintiff 
has  been  held  entitled  to  what  he  would  have 
made  had  the  contract  been  fulfilled — I 
mean,  to  what  he  would  have  made  im- 
mediately out  of  the  contract.  The  loss  of 
such  profits  is  not  consequential,  in  the  sense 
In  which  consequential  damages  are  some- 
times said  to  be  too  remote.  They  are  in 
the  immediate  contemplation  of  the  parties 
when  the  c(Hitract  is  made."  The  same 
learned  Judge,  delivering  the  opinion  in 
Adams  Express  Co.  v.  Egbert  86  Pa.  860, 
364,  78  Am.  Dec.  882,  says:  "The  loss  of 
prc^ts  or  advantages,  which  mnst  have  re- 
sulted from  a  fulfillment  of  the  contract 
may  be  compensated  In  damages,  when  they 
are  the  direct  and  immediate  fruits  of  the 
contract  and  must  therefore  have  been  stlp- 
nlated  for,  and  have  been  in  the  contempla- 
tion ot  the  parties  when  it  was  made." 
Hoy  V.  Gronoble,  84  Pa.  9,  75  Am.  Dec.  628, 
was  followed  and  approved  in  Wolf  t.  Stnde- 
baker,  65  Pa.  459.  The  first  two  of  the  above 
cases  are  dted  in  the  opinion  of  Mr.  Justice 
Green  in  Pennypacker  v.  Jones,  106  Pa.  237, 
as  holding  that  "profits  may  be  recovered 
where  they  are  "part  and  parcel  of  the  con- 
tract Itself,  entering  into  and  constituting  a 
portion  of  Its  very  elements;  something  stipu- 
lated for,  the  right  to  the  enjoyment  of 
which  is  Just  as  clear  and  plain  as  to  the 
enjoyment  of  any  other  stipulation.'"  Im- 
perial Coal  Co.  T.  Port  Royal  Coal  Co.,  138 


Pa.  46,  20  A^.  937,  was  an  action  to  recover 
damages  for  violation  of  a  contract  t^  which 
the  defendant  agreed  to  supply  the  plalntltt 
company  with  coal  sufficient  to  keep  Its  coke 
plant  in  oi)eratlon  for  a  definite  period.  The 
coal  was  to  be  converted  into  coke  for  the 
defendant  at  a  fixed  price  per  ton.  The 
measure  of  damages  for  the  breach  was 
held  to  be  the  net  profits  which  the  plain- 
tiff would  have  made  had  the  contract  been 
fulfilled.  In  the  opinion  It  Is  said  (page  47 
of  138  Pa.,  page  937  of  20  Atl.V  "While  it 
is  undoubtedly  true  that  mere  speculative 
profits  cannot  be  recovered  In  an  action  for 
breach  of  contract,  a  careful  examination 
of  the  assignment  shows  that  the  profits  in 
question  were  not  within  this  rule.  The  Jury 
have  found  •  •  •  that  the  defendant  was 
to  furnish  plaintiff  with  enough  coal  to  keep 
Its  60  ovens  in  operation  for  six  months, 
and  that  the  price  was  to  be  $1  per  ton. 
The  profits  in  such  case  were  not  specnlative. 
They  did  not  depend  upon  the  fiuctuatlons  of 
the  market,  or  the  demand  for  coke,  and  they 
could  be  ascertained  witb  mathematical  ac- 
curacy." This  part  of  the  opinion  is  quoted 
and  approved  in  the  very  recent  case  of 
Puritan  Coke  Co.  ▼.  Clark,  S04  Fa.  556,  64 
Ati.  850.  Pittsburg  Gauge  Co.  v.  Ashton 
Valve  Co.,  184  Pa.  86,  89  Atl.  228,  was  an  ac- 
tion for  the  breach  of  a  contract  by  which 
the  defendant  constituted  the  plaintiff  its 
sole  agent  for  the  sale  of  certain  goods  with- 
in certain  designated  territory  for  a  term  of 
three  years.  The  plaintiff's  compensation 
was  a  commission  of  10  per  cent  on  the 
amount  of  sales.  Before  the  expiration  of 
the  term,  the  defendant  declared  a  focfeltnre 
of  the  contract  without  sufi9.cient  cause.  It 
was  held  that  the  plaintiff  could  show,  as 
bearing  upon  the  damages,  the  extent  and 
volume  of  the  business  und»  his  own  agen- 
cy, and  the  extent  and  volume  of  it  under 
the  agent  appointed  In  his  place.  13ie  very 
recent  case  of  blnger  Manufacturing  Co.  v. 
Christian,  211  Fa.  634.  60  Atl.  1087,  was  an 
action  to  recover  for  the  price  of  a  number 
of  machines.  The  defendant  claimed  that  he 
bad  purchased  them  by  an  oral  contract  with 
the  plaintiff's  agent  by  which  it  was  agreed 
that  the  plaintiff  would  furnish  work  to  ke^ 
the  machines  going,  and  that  they  wore  to  be 
paid  for  out  of  the  profits  of  such  work,  and 
that  sufficient  work  was  not  furnished.  The 
defendant  alleged  a  breach  of  contract  on 
the  part  of  the  plaintiff,  and  claimed  as  a 
set-off  the  damages  be  bad  sustained.  It 
was  held  that  the  measure  of  bis  damages 
tor  the  breach  was  the  profit  which  the  de- 
fendant might  have  made,  together  with  the 
expense  of  maintaining  the  plant  in  Idleness 
caused  by  the  ueglect  or  refusal  of  the  plain- 
tiff to  furnish  work  continuously  according 
to  the  terms  of  the  contract 

In  other  Jurisdictions,  the  same  rule  as  to 
t!be  measure  of  damages  has  prevailed-  In 
Brlgham  v.  Carlisle,  78  Ala.  243,  56  Am.  Rep. 
28,  Clopton,  J.,  delivering  the  opinion,  says: 
"When  they  [profits]  form  an  elemental  con- 
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stltuoit  ot  the  contract,  their  Iobb,  Che  na- 
tural result  ot  its  breach,  and  the  amount 
can  be  estimated  with  reasonable  certainty, 
such  certainty  as  satisfies  the  mind  of  a  pru- 
dent and  impartial  person,  they  are  allowed. 
•  •  •  Profits  are  not  excluded  from  re- 
covery, because  they  are  profits;  but,  when 
excluded.  It  Is  on  the  ground  that  there  are 
no  criteria  by  which  to  estimate  the  amount 
with  the  certainty  on  which  the  adjudica- 
tions of  courts  and  the  findings  of  Juries 
should  be  based.  The  amount  is  not  sus- 
ceptible of  proof."  Wakeman  v.  Wherfer  & 
Wilson  Manufacturing  Co.,  4  N.  B.  284,  101 
N.  T.  205,  S4  Am.  Rep.  678,  was  an  action  to 
recover  damages  for  the  breach  of  a  contract 
by  which  the  defendant  company  agreed  to 
give  the  plaintiff  the  sole  agency  for  every 
place  in  Mexico  In  which  he  should  within 
a  given  time  sell  50  machines.  The  plain- 
tiff sold  50  machines  or  more  in  several 
places,  and  therefore  qualified  himself  for 
the  agency.  It  was  held  that  the  plaintiff 
was  entitled  to  recover  the  profits  which  he 
probably  could  have  made,  and,  as  showing 
such  profits,  be  could  prove  that,  subsequent 
to  the  repndlation  of  the  agreement,  the  de- 
fendant established  agencies  In  Mexico,  and 
the  number  of  machines  sold  by  them  for  the 
defendant  company.  Wells  v.  National  Life 
Association  of  Hartford,  99  Fed.  222,  39  0. 
0.  A.  476,  53  L.  R.  A.  33,  was  an  action 
brought  to  recover  damages  for  the  alleged 
breach  of  a  contract  employing  plaintiff  as 
general  agent  of  defendant  company  for  the 
state  of  Texas.  It  was  there  held  by  the 
United  States  Circuit  Court  of  Appeals  that: 
"Loss  of  anticipated  profits  may  by  included 
in  a  recovery  for  breach  of  a  contract  to  em- 
ploy plaintiff  on  commission  as  exclusive  gen- 
eral agent  of  an  insurance  company  for  par- 
ticolar  territory  during  a  specified  time, 
which  may  be  estimated  by  considerhig  the 
value  of  renewals  on  policies  already  writ- 
ten not  shown  by  the  company  to  have  laps- 
ed, and  the  probable  future  business  as  In- 
dicated by  that  actually  done  by  the  company 
through  their  agents  after  the  breach,  the 
respective  facilities  of  the  two  for  doing  the 
work,  the  probable  expense,  and  the  amount 
to  be  done:"  There  is  an  extended  note  to 
the  report  of  this  case,  collecting  all  the  au- 
thorities on  the  subject  of  loss  of  profits 
as  an  element  of  damages  for  breach  of  con- 
tract In  GriflJn  v.  Colver,  16  N.  T.  489, 
68  Am.  Dec.  718,  Selden,  J.,  delivering  the 
opinion,  says:  "Profits  which  would  certain- 
ly have  been  realized  but  for  the  defendant's 
default  are  recoverable,  those  which  are  spec- 
ulative or  contingent  are  not.  •••  In- 
deed, it  is  clear  that,  whenever  profits  are 
rejected  as  an  item  of  damages,  it  Is  be- 
cause they  are  subject  to  too  many  contin- 
gencies, and  are  too  dependent  upon  the 
fiuctuaUcms  of  markets  and  the  chances  of 
business  to  constitute  a  safe  criterion  for 
an  estimate  of  damages."  In  iBtna  Life  In- 
surance Co.  T.  Nexsen,  84  Ind.  347,  43  Am. 


Rep.  91,  and  in  Lewis  t.  Atias  Mutual  Life 
Insurance  Co.,  61  Mo.  634,  it  was  held  that 
an  Insurance  agent  who  had  been  discharg- 
ed without  cause  could  recover  the  probable 
value  of  renewals  on  policies  previously  ob- 
tained by  him  upon  which  future  premiums 
would,  in  the  usual  course  of  business,  be  re- 
ceived by  the  company.  In  Masterton  v.  May- 
or, etc.,  of  Brooklyn,  7  Hill  (N.  Y.)  61,  42  Am. 
Dec.  38,  Nelson,  C.  J.,  after  holding  that  col- 
lateral profits  are  too  remote  to  be  considered 
in  the  ;neasure  of  damages,  says:  "But  prof- 
its or  advantages  which  are  the  direct  and 
immediate  fruits  of  the  contract  entered  into 
between  the  parties  stand  upon  a  different 
footing.  These  are  part  and  parcel  of  the 
contract  Itself,  entering  into  the  constituting 
a  portion  of  its  very  elements;  something 
stipulated  for,  the  right  to  the  enjoyment  of 
which  is  Just  as  clear  and  plain  as  to  the 
fulfillment  of  any  other  stipulation." 

From  these  authorities.  It  is  clear  that 
damages  may  be  recovered  for  loss  of  profits 
caused  by  a  breach  of  contract,  and  that  they 
are  never  excluded  simply  because  they  are 
profits.  If  It  reasonably  appear  that  profits 
would  have  been  made  had  the  terms  of  the 
contract  been  observed,  and  that  their  loss 
necessarily  followed  its  breach,  they  may  be 
recovered  as  damages  if  the  evidence  Is  sufiS- 
clentiy  certain  and  definite  to  warrant  the 
Jury  in  estimating  their  extent.  An  exami- 
nation of  the  well-consldered  cases  will  show 
that  prospective  profits  may  be  recovered  for 
the  breach  of  a  contract  whaoever  they  are 
susceptible  of  proof.  They  have  been  re- 
jected by  the  courts  as  damages  only  because 
of  the  failure  to  prove  them  with  suflBdoit 
certainty  and  deflniteness.  There  can  be  no 
'  good  reason  why  they  should  not  be  recover- 
ed when  they  are  capable  of  d^nite  estima- 
tion. The  Injured  party  has  the  right  to  de- 
mand and  receive  from  the  defaulting  party 
fall  compensation  for  the  loss  he  has  sustain- 
ed by  a  breach  of  the  contract  Each  party 
knows  the  terms  of  the  contract,  and  there- 
fore is  presumed  to  know  the  loss  each  will 
sustain  by  its  breach.  Hence,  when  either 
party  refuses  to  observe  his  agreement  he 
knows  the  necessary  consequence  of  his 
act,  which  Is  to  deprive  the  other  party  of 
the  value  of  his  bargain,  the  equlvalrat  of 
which  is  the  profits  he  would  realize  If  Its 
terms  had  been  complied  with.  In  such 
cases,  as  said  In  Hitchcock  v.  Supreme  Tent 
58  N.  W.  640,  100  Mich.  40,  43  Am.  St  Rep. 
423,  "the  profits  lost  constitute  the  legitimate 
measure  of  damages.  The  law  Is  not  so  blind 
to  Justice  as  not  to  require  the  defendant  to 
respond  in  damages,  If  there  Is  any  reason- 
able basis  for  their  ascertainment"  Whm, 
therefore,  the  evidoice  shows  with  reason- 
able certainty  the  profits  which  have  been 
lost  by  the  breach  of  a  contract  they  should 
be  considered  damages  recoverable  by  the  in- 
jured party  from  the  one  in  default 

Applying  these  principles  to  the  case  In 
band,  we  think  the  referee  and  the  learned 
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court  below  were  right  in  holding  that  the 
plaintiff,  was  entitled  to  recover  as  damages 
bis  commission  on  the  net  sales  of  goods 
which  would  have  been  made  by  the  defend- 
ants from  April  1  to  December  SI,  1892,  less 
the  losses  sustained  during  the  same  period. 
Assuming  the  contract  to  have  covered  that 
period,  the  commissions  as  gnarantoi*  to 
which  the  plaintiff  would  have  been  entitled, 
had  the  defendants  continued  their  business, 
are  susceptible  of  proof  and  sufficiently  cer- 
tain and  definite  to  warrant  a  recovery.  As 
found  by  the  referee,  Minot,  Hooper  4  Co. 
"took  the  place  of  the  defendants,  accepting 
transfer  from  defendants  of  their  accounts, 
and  conducted  nnder  their  own  name  the 
business  formerly  carried  on  by  the  defend- 
ants, employing  the  same  manager,  using  the 
same  store  and  the  same  salesmen  and  clerks, 
and  conforming  substantially  to  the  same 
rules  as  to  giving  credit."  On  the  dissolution 
of  the  defendants'  partnership,  the  plaintiff 
transferred  to  Minot,  Hooper  &  Co.  all  his 
goods  which  a  statement  prepared  by  de- 
fendants showed  to  be  in  their  possession. 
The  sales  made  by  that  firm  under  these  cir- 
cumstances are  criteria  from  which  can  be 
definitely  estimated  the  sales  which  the  de- 
fendants would  have  made  bad  they  con- 
tinued their  business,  as  required  by  the  con- 
tract These  are  actual  sales  made  under 
precisely  the  same  conditions  as  if  the  de- 
fendants had  been  the  firm  conducting  the 
business.  As  found  by  the  referee,  the  busi- 
ness was  carried  on  for  the  remainder  of  the 
year  1892  In  the  same  store,  with  the  same 
consignors,  with  the  same  manager,  and  with 
the  same  clerks  and  salesmen  as  It  had  been 
prior  thereto  by  the  defendants.  There  Is 
no  evidence  In  the  case  that  would  wai^ 
rant  the  conclusion  that  the  sales  made  In 
the  name  of  Minot,  Hooper  &  Co.  during  the 
period  in  question  and  the  losses  sustained 
were  greater  or  less  In  number  or  amoimt 
than  would  have  been  the  sales  and  losses  if 
defendants  had  continued  the  business.  On 
the  contrary,  the  evidence  Is  convincing  that 
the  sales  and  losses  would  have  been  prac- 
tically the  same.  There  Is  therefore  no 
sufficient  reason  why  the  sales  made  and  the 
losses  Incurred  during  the  remainder  of  the 
year  1892,  while  the  business  was  conducted 
in  the  name  of  Minot,  Hooper  &  Co.,  should 
not  be  taken  as  the  data  on  which  to  esti- 
mate the  commissions  or  profits  due  the 
plaintiff  In  this  action.  Such  profits  are  not 
speculative.  Imaginary,  or  uncertain,  but  are 
determined  by  a  standard  that  renders  them 
almost  as  certain  as  if  the  business  had  been 
continued  by  the  defendants.  The  law  does 
not  require  absolute  certainty  as  to  the  data 
upon  which  profits  are  to  be  estimated,  but 
certainty  to  a  reasonable  degree  or  extent 
80  that  the  damages  may  rest  upon  a  definite 
basis,  and  not  wholly  in  speculation  and  conr 
jecture.  If  prospective  or  probable  profits 
are 'ever  to  be  held  as  having  been  sufficiently 
mnd  certainly  proved  as  a  measure  of  dam- 


ages for  a  breach  of  contract,  then  the  plain- 
tiff here  must  be  pemlltted  to  recover.  Any 
further  or  greater  degree  of  proof  would  be, 
In  effect,  to  exclude  all  profits  as  a  measoie 
of  damages  for  a  violated  contract 
The  jodgmoit  Is  affirmed. 

POTTER,  J.,  dissenting.  I  think  the  con- 
clusion reached  in  this  case  by  the  majority 
of  the  court  is  based 'upon  a  misapprehension 
of  what  the  contract  between  the  parties 
really  was.  It  was  a  contract  of  insurance, 
by  which  the  plaintiff  was  to  guaranty  the 
defendants  against  loss  by  reason  of  bad 
debts,  upon  all  sales  made  by  the  defendants 
during  the  year.  The  compensation  of  the 
plaintiff  for  insuring  against  this  risk  of  loss 
was  to  be  1  per  cent  of  the  amount  of  the 
sales.  If  the  sales  were  large  in  volume,  the 
commission  would  be  large  In  proportion;  If 
the  sales  were  small,  the  commlslson  would  be 
reduced  accordingly.  There  was  no  agree- 
ment as  to  any  definite  amount  of  sales  or 
commission,  beyond  the  fact  that  it  was  to 
be  limited  to  1  per  cent  of  the  amount  of 
those  sales,  whatever  they  were.  If  the  de- 
fendants had  remained  in  business  during 
the  entire  year,  while  their  sales  might  have 
been  greater,  yet  the  risk  of  loss  to  be  borne 
by  the  plaintiff  would  also  have  been  larger. 
When  the  defendants  ceased  doing  business 
in  April,  1892,  then,  at  that  instant,  the  risk 
of  Insurance  against  bad  debts  which  the 
plaintiff  was  called  upon  to  bear  also  came  to 
an  end.  He  was  not  thereafter  called  upon 
to  insure  the  defendants  any  further  against 
the  risk  of  loss  by  reason  of  bad  debts,  and 
he  therefore  necessarily  was  not  In  a  posi- 
tion from  that  time  on  to  earn  any  more 
commissions;  and  this  for  the  obvlons  reason 
tiiat  his  commission  was  limited  to  1  per 
cent,  of  the  actual  amount  of  the  salesi. 
When  the  sales  ceased  the  insurapce  ceased, 
and  the  compensation  to  be  paid  for  it,  as  a 
matter  of  course,  also  ceased.  The  opinion 
of  the  majority  of  the  court  has  apparently 
taken  no  account  of  this  fact,  and  it  permit^ 
the  plaintiff  to  recover  commissions  against 
the  defendants  upon  a  large  amount  of  sales 
which  were  never  in  fact  made  by  them,  and 
as  to  which  plaintiff  took  no  risk  of  Insur- 
ance whatever,  and  upon  which  he  therefore 
had  no  right  to  ask  for  compensation.  The 
affirmance  of  this  case  gives  to  the  plaintiff 
something  for  nothing.  I  cannot  agree  to 
such  a  Judgment. 

BLEIN,  J.,  concurs  in  this  dissent. 


<217  Pa.  140) 

MoCABB  et  aL   T.   CITY  OF   PHILADBL- 
PHIA.    . 

(Supreme  Court  of  Pennsylvania.    Feb.  26, 
1907.) 

MnNICIPAI.    COBPORAnO'NS  —  Irjdbt    io    Px- 

DESTBIAN— NKOLIQENCE. 

In   an   action  to /recover   for   injuries  re- 
ceived by  stepping  m  a  hole  through  the  ice 
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on  a  aidewalk,  evidenn  hM  to  miataiix  a  verdict 
for  defendant. 

[Ed.  Note.— For  cases  In  point,  see  Gent.  Die. 
vol.  86,  Mnntcipal  Corporations,  S§  173&-1743.1 

Appeal  from  Court  of  Common  Fleas,  Pbll- 
adelpMa  County. 

Action  by  Mary  B.  McOabe,  by  her  fatber 
aa  next  friend,  and  by  John  T.  McOabe  in  bis 
own  right,  agalnat  the  dty  of  Philadelphia. 
From  an  order  refusing  to  take  off  a  nonsnit, 
plaintiffs  appeal.     Affirmed. 

Argued  before  MITCHEIiL)  C.  J.,  and 
BEOWN,  MB58TEBZAT,  POTTEB,  BLKIN, 
and  STBWABT,  JJ. 

Frederick  H.  Warner  and  Arthur  B.  House- 
man, for  appellants.  Harry  X.  Kingston, 
Aast.  City  Sol.,  and  John  U  Klnsey,  City,  SoL, 
for  appelleet 

STBWABT,  J.  The  aodd^t  to  the  plain- 
tiff, OHnplalned  of  as  the  result  of  defend- 
ant's negligence,  happened  In  this  wise:  At 
an  early  hour  In  the  morning,  while  It  was 
yet  dark,  and  darker  than  usual  because  of 
the  fact  that  the  street  lighting  had  been 
temporarily  interrupted,  plaintiff  in  passing 
along  the  sidewalk  encountered  a  sheet  of  ice 
that  covered  the  entire  pavement,  from  house 
line  to  the  curb,  for  a  considerable  distance. 
Plaintiff  was  walking  upon  the  Ice,  about 
the  middle  of  the  way,  when  she  stepped  Into 
a  hole  covered  with  a  thin  coating  of  Ice — 
and  for  this  reason  unobserved  by  her — which 
extended  through  the  body  of  the  Ice  to  the 
pavement  beneath  and  was  filled  with  water. 
The  hole  was  just  large  enough  to  admit  the 
foot,  and  Into  It  she  plunged  with  one  limb  up 
to  her  knee.  The  rest  of  her  person  was 
thrown  back  on  the  Ice,  and  her  Injury  re- 
sulted from  this  fall.  The  loe  at  this  point 
Was  between  two  and  three  feet  deep,  and 
the  bole  as  described  by  the  plaintiff  "was 
just  a  round  little  hole,  like  as  if  some  one 
had  cot  it  through."  To  the  question  what 
WHS  Its  diameter  in  inches,  she  replied:  "I 
could  not  tell  you  that,  I  know  It  came  up 
to  my  knee.  My  stocking  was  all  wet  nearly 
up  to  my  knee."  When  asked  whether  she 
had  slipped,  she  said:  "My  foot  went  right 
Into  the  hole,  and  it  threw  me,  of  course,  on 
my  bade.  I  did  not  slip  at  all ;  Just  went 
right  Into  the  hole."  In  another  part  of  her 
testimony  she  described  the  hole  as  Just  large 
enough  to  admit  her  foot  The  ice  that  cov- 
ered the  pavement  was  the  accumulation  of 
weeks,  if  not  months;  the  weather  having 
been  unusually  and  continuously  severe.  It 
had  not  prevented  the  public  use  of  the  pave- 
ment and,  so  far  as  we  know,  no  one  was  In- 
jured In  consequence  of  It  Plaintiff  herself 
had  passed  over  It  dally  without  accident  and 
had  never  observed  the  hole  Into  which  she 
stepped  the  momlag  of  the  accident  If 
negligence  on  the  p^rt  of  the  defendant  in 
suffering  so  great  an  Wcumulatlon  of  ice  to 
remain  for  so  long  a  peMpd  on  the  pavement 
be  ccmceded.  the  qnestlonSrc''^^  ^"^  Bucb 


negligence  the  proximate  cause  of  the  acci- 
dent? 

But  for  the  accumulatltm  of  the  Ice  the  ac- 
cident would  not  have  happened.  This,  how< 
ever,  does  not  bring  the  answer.  Quite  as 
much  could  be  affirmed  with  respect  to  any 
condition  antecedent  however  remote,  which 
was  In  the  causative  line.  Besponslbillty 
for  negligence  does  not  extend  to  every  con- 
sequence. It  must. have  its  limitations.  The 
law  in  such  cases  looks  at  the  near,  not  the 
remote.  Was  there  any  Intervening  cause, 
distinct  in  Itself,  though  related  to  and  con- 
ditioned on  what  went  before,  to  which  the 
accident  may  be  referred?  If  so,  defendant's 
relation  to  such  Intervening  cause  Is  the  mat- 
ter to  be  adjudged.  By  Its  responsibility  for 
that  iB  its  negligence  to  be  determined.  The 
Immediate  and  direct  cause  of  plaintiff's  ac- 
cident was  the  hole  in  the  ice.  She  did  not 
slip  on  the  ice,  nor  did  she  fall  tn  consequence 
of  any  obstruction  it  presented.  She  fell  be- 
cause her  foot  and  limb  plunged  Into  a  nar- 
row hole  in  the  Ice  in  the  middle  of  the  pave- 
ment That  this  hole,  covered  as  It  was  by 
a  thick  coating  of  Ice,  was  a  dangerous  pit- 
fall, cannot  be  gainsaid.  Any  one  stepping 
Into  It  Incautiously  would  most  likely  be  in- 
jured Just  as  the  plaintiff  was.  Not  so  with 
respect  to  walking  upon  the  ice  Itself.  The 
continued  use  of  the  way  by  the  public,  with 
the  Ice  upon  it  for  months,  and  by  the  plain- 
tiff herself,  without  injury,  shows  the  marked 
difference  between  the  two  circumstances, 
and  enables  us  to  see  how  the  hole  may,  and 
should,  be  regarded  as  an  Independent  and 
at  the  same  time  the  proximate,  cause  of 
plaintiff's  injury.  If  the  hole  was  there  by 
the  defendant's  direct  agency,  negligence  In 
leaving  It  uncovered  would  follow  necessarily, 
and  responsibility  In  connection  therewltlL 
But  this  is  not  pretended.  If  the  effort  be 
to  derive  responsibility  by  connecting  it  with 
the  ice  accumulation,  such  result  can  only 
be  reached  In  case  It  is  made  to  appear  that 
pitfalls  of  this  character  are  the  probable 
and  natural  consequence  of  Ice  accumulation, 
and  therefore  to  be  anticipated.  No  one  at- 
tempted to  account  for  the  existence  of  the 
hole  into  which  plaintiff  felL  That  it  was 
the  work  of  the  elements  does  not  seem  prob- 
able. Its  size,  location,  and  character,  and 
the  fact  that  It  was  filled  with  water,  where- 
as all  about  It  was  solid,  compact  Ice,  would 
seem  to  Indicate  some  other  origin.  If  re- 
sulting from  other  than  natural  causes,  neg- 
ligence could  not  be  Imputed  to  the  defendant 
from  the  mere  fact  that  It  was  there.  If 
from  natural  causes,  experience  and  obser- 
vation forbid  tuat  it  should  be  regarded  as 
anything  less  than  extraordinary,  so  unusual 
that  the  defendant  could  not  be  charged  with 
negligence  In  not  forseelng  it  As  was  said 
in  South  Side  Pasa  Railway  Company  v. 
Trlch,  U7  Pa.  390,  11  AU.  627,  2  Am.  St  Eep. 
672:  "The  utmost  that  can  be  said  would 
be  that  such  a  consequence  might  possibly 
happoL    But  things  or  results  which  are  on- 
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ly  possible  cannot  be  spoken  of  as  eitber 
probable  or  natural.  For  the  latter  are  those 
things  or  events  which  are  likely  to  happen 
and  which  for  that  reason  shonld  be  fore- 
seen. Things  which  are  possible  may  never 
happen,  but  those  which  are  natural  or  prob- 
able are  those  which  do  happen,  and  happen 
with  snch  frequency  or  regularity  as  to  be- 
come a  matter  of  definite  Inference.  To  Im- 
pose such  a  standard  of  care  as  requires.  In 
the  ordinary  aCTalrs  of  life,  precaution  on 
the  part  of  indlTldnals  against  all  the  pos- 
sibilities which  may  occnr,  Is  establishing 
a  degree  of  responsibility  quite  beyond  any 
legal  limitations  wblcb  have  yet  been  de- 
clared." 

The  accumulation  of  ice  being  the  proxi- 
mate cause,  and  the  defendant  not  being 
chargeable  with  negligence  simply  because 
of  the  existence  of  the  hole,  can  Its  negli- 
gence be  derived  from  other  circumstances? 
This  question  remains  to  be  considered. 
PlalntUf,  though  she  had  passed  over  this 
way  dally,  had  never  observed  the  opening 
In  the  Ice.  Two  of  her  witnesses  testify  that 
they  had  seen  such  an  opening  In  the  Imme- 
diate locality  where  the  accident  happened. 
Their  testimony  does  not  certainly  and  clear- 
ly Identify  the  opening  they  saw  with  that 
which  occasioned  plaintiff's  fall.  That  how- 
ever, would  be  a  question  for  the  Jury.  One 
saw  a  hole  a  week  before  the  accident,  and 
again  three  days  before.  The  other  saw  It 
once,  about  a  week  before.  It  is  not  pre- 
tended that  the  authorities  bad  actual  notice 
of  the  existence  of  the  hole.  According  to 
plaintilT's  testimony  it  was  a  pitfall,  con- 
cealed from  her  by  a  covering  of  ice.  The 
testimony  of  all  the  witnesses  was  that  the 
weather  was  unusually  severe,  and  so  con- 
tinuous that  the  Ice  on  the  pavement  was 
constantly  accumulating.  Under  such  condi- 
tions, the  opening  would  be  likely  to  escape 
observation  at  most  times,  except  as  searched 
for.  Certainly  It  was  not  so  obvious  that  an 
officer  exercising  reasonable  supervision  of 
the  highway  should  have  observed  It;  and 
this  Is  the  measure  of  defendant's  duty — 
reasonable  supervision,  not  actual  search  for 
defects:  Duncan  v.  Pennsylvania,  173  Pa. 
560.  84  Atl.  285,  51  Am.  St  Rep.  780.  Had  it 
been  an  open  and  exposed  danger,  obvious 
to  those  charged  with  supervision,  had  they 
exercised  reasonable  vigilance,  notice  to  the 
defendant  would  have  been  Imputed  from  the 
length  of  time  It  had  been  allowed  to  re- 
main there;  but  this  element,  too.  Is  lacking 
in  the  case.  The  motion  for  nonsnlt  was 
I»operly  allowed. 

Judgment  affirmed. 

(sa  Pa.  ist) 

WIDGBB  V.  CITY  OF  PHILADEILPHIA. 
(Supreme  Court  of  Pennsylvania.  Feb.  25, 1007.) 
BaiDoxe— MinnoiPAi.  Corpobatior— Pebsoh- 

AX  IHJT7BIK8— PbOXIUATE  CAUBB— BviDENOX. 

In  an  action  against  a  city  by  a  boy  for 
Injuries  received  on  a  bridge,  evidence  held  to 
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show  that  the  cause  of  the  injury  was  the  in- 
tervenlng  and  wrongful  act  ot  a  stranger,  for 
which  the  city  was  not  responsible. 

3d.  Note.— For  cases  in  point,  see  Cent  Dig. 

8,  Bridges,  {  119.] 

Aiveal  from  Court  of  Common  Pteaa, 
Philadelphia  County. 

Action  by  Andrew  Wldger,  by  his  father, 
against  the  city  of  Philadelphia.  From  an 
order  refusing  to  take  off  a  nonsuit,  plain- 
tiff appeals.    Affirmed. 

Argued  before  MITCHELL,  O.  J.,  and 
FELL,  BROWN,  ME8TREZAT,  POTTEJH, 
and  STEWART,  JJ. 

David  Levis,  Charles  Knittel.  and  J.  Fletch- 
er Budd,  for  appellant  Thomas  Raebum 
White,  Asst.  City  Sol.,  and  John  h.  Kins^, 
City  Sol.,  for  appellee. 

FELL,  J.  The  city  of  Philadelphia  main- 
tains a  drawbridge  on  the  line  of  a  street 
which  crosses  a  stream  navigable  by  small 
vessels.  Near  the  entrance  to  the  bridge 
there  are  gates  over  the  cartway  and  over  the 
footways,  which  are  kept  closed  while  the 
draw  Is  open.  These  gates  are  so  connected 
by  cogwheels  that  they  open  and  close  at  the 
same  time;  the  force  applied  to  move  either 
being  transmitted  to  the  other.  The  cog- 
wheelft  are  four  or  Ave  feet  from  the  ground, 
and  about  twenty  Inches  in  diameter.  The 
plaintiff,  a  lx>y  under  seven  years  of  age, 
climbed  on  a  girder  of  the  bridge  while  the 
draw  was  open  to  see  boats  go  through,  and 
placed  his  hand  on  the  cogwheels,  which 
were  directly  over  the  girder  on  which  be 
was  standing.  The  bridge  tender  had  closed 
the  gates  and  fastened  them  by  means  of  a 
heavy  iron  latch  or  bar,  before  opening  the 
draw.  After  he  had  closed  the  draw,  and 
was  engaged  In  driving  wedges  which  fasten- 
ed it  in  place,  a  stranger  unbarred  the  gate 
over  the  cartway  and  pulled  it  partly  open, 
thus  moving  the  cogs  and  injuring  the  plain- 
tiff's  hand.  On  this  state  of  facts  a  nonsuit 
was  entered. 

The  city  owed  to  the  plaintiff  the  duty  not 
wantonly  to  expose  him  to  danger,  but  it  'was 
under  no  duty  to  protect  him  from  a  danger 
not  to  be  anticipated,  which  could  not  have  te- 
sulted  from  the  ordinary  and  lawful  use  of 
the  bridge,  nor  to  maintain  Its  structures  In 
such  a  way  as  to  prevent  the  possibility  of  an 
accident  to  a  child.  The  exposed  cogwheels 
were  not  in  themselves  dangerous,  and  no  one 
In  the  proper  use  of  the  bridge  could  be  in- 
jured by  them.  The  case  cannot  be  distin- 
guished In  principle  from  that  of  Oil  City, 
etc..  Bridge  Co.  v.  Jackson,  114  Pa.  321,  6 
Atl.  128,  In  whldi  a  child  of  seven  years  of 
age  In  crossing  a  bridge  walked  on  a  large 
gas  pipe  located  at  the  side  of  the  footway, 
and  slipped  and  fell  through  an  opening  In 
the  bridge.  Moreover,  the  proximate  cause 
of  the  accident  was  the  Intervening  and 
wrongful  act  of  a  stranger,  for  which  th» 
city  was  In  no  way  responsible. 

The  Judgment  Is  afflrmed.oy  V^OOQIC 
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(m  Pa.  IM) 
CONSOLIDATED  NAT.  BANE  t.  McMANUS. 

(Supreme   Court   of   PennsylTania.    March   4, 
1907.) 

1.  DisiassAi.  AND  NoNsniT— Lbavx  or  Coubt. 

Though  a  discontinuance  must  be  by  leave 
of  court,  it  is  the  universal  practice  in  the  state 
to  assume  such  leave. 

[EM.  Note.— For  cases  in  iraint,  see  Cent.  Dig. 
vol.  17,  Dismissal  and  Nonsuit,  §  30.] 

2.  Same— Motion  to  Set  Aside. 

A  motion  to  set  aside  a  discontinuance  is 
addressed  to  the  sound  discretion  of  the  trial 
court. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  17,  ZMamissal  and  Nonsuit.  H  86,  183.] 
8.  Sahk. 

Where  a  rule  is  taken  by  defendant  to 
strike  oS  a  discontinuance,  and  is  discharged 
by  the  court,  such  action  is  equivalent  to  leave 
to  discontinue,  and  the  court  is  under  no  ob- 
ligation to  reconsider  the  matter  because  de- 
fendant failed  to  present  bis  whole  case  at  the 
hearing  of  the  rule. 

Appeal  from  Coxirt  of  Ck)inmon  Fleas,  Phil- 
adelphia County. 

Action  by  the  (Consolidated  National  Bank 
against  Michael  McManus.  From  an  order 
dismissing  the  application  to  strike  oS  dls- 
contlnnance,  defendant  appeals.     Affirmed. 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  MESTREZAT,  POTTER, 
BLKIN,  and  STEWART,  JJ. 

James  W.  M.  NewUn,  for  appellant  George 
R.  Van  Dusen  and  John  O.  Johnson,  for  ap- 
pellee. 

PER  CURIAM.  A  discontinuance  In  strict 
law  most  be  by  leave  of  the  court,  but  it  Is 
the  unirersal  practice  In  Pennsylvania  to  as- 
sume such  leave  In  the  first  instance.  This 
was  stated  to  be  the  established  practice  as 
long  ago  as  1&13,  in  Schuylkill  Bank  v.  Ma- 
calester,  6  Watts  &  S.  147,  where  It  is  Bald 
per  curiam :  "All  the  cases  show  that  a  dis- 
continuance must  be  founded  on  the  express 
or  Implied  leave  of  the  court  In  England 
thlB  leave  is  obtained  on  motion  in  the  first 
Instance,  and  here  it  is  taken  withont  the 
formality  of  an  application,  but  subject  to 
be  withdrawn  on  cause  shown  for  it ;  that  Is 
the  whole  difference."  The  causes  which  will 
move  the  court  to  withdraw  its  assumed  leave 
and  set  aside  the  discontinuance  are  address- 
ed to  its  discretion,  and  usually  Involve 
some  mijust  disadvantage  to  the  defendant 
or  to  some  other  Interested  party,  such  as  a 
surety.  The  fact  that  a  case  is  at  issue  on  a 
plea  of  set-off  Is  not  sufilclent  to  prevent  the 
plaintiff  from  taking  a  nonsuit  McCredy 
V.  Fey,  7  Watts,  406;  Gihnore  v.  Reed,  76 
Pa.  462.  And  without  some  other  hardship 
the  same  rule  applies  to  a  discontinoance, 
In  actions  at  law.  The  practice  In  equity  is 
somewhat  stricter. 

The  plaintiff,  following  the  usual  practice, 
entered  a  discontinuance  on  the  assumed 
leave  of  the  court.  A  rule  was  then  taken 
by  defendant  to  strike  off  the  discontinuance^ 
which  the  court  heard  and  discharged.  This 
was  equivalent  to  a  grant  of  leave.    Defend- 


ant then  filed  a  petition  for  a  rule  to  show 
cause  why  the  order  discharging  the  previous 
rule  should  not  be  rescinded  and  the  discon- 
tinuance be  set  aside.  This  petition  the 
court  dismissed,  and  fr<Mn  this  action  the 
present  appeal  was  taken.  Having  consid- 
ered and  discharged  the  rule,  the  court  was 
not  bound  to  reconsider  the  matter  on  the 
new  and  amplified  application  by  petition. 
If  appellant  failed  to  present  bis  whole 
case  at  the  hearing  of  the  rule,  as  fully  as 
his  present  counsel  now  thinlu  desirable,  the 
fault  or  misfortune  was  his  own.  He  was 
bound  to  present  tils  whole  case,  and  his 
failure  to  do  so  did  not  entitle  him  to  a  sec- 
ond bearing.  The  court  might  ez  gratia 
have  given  bim  a  second  rule,  but  was  under 
no  obligation  to  do  so. 
Judgment  affirmed. 

(U7  Pa.  148) 
LINDSAY  T.  DUTTON. 
(Supreme  C!ourt  of  Pennsylvania.  Feb.  25, 1907.) 

1.  BILIJ9   AND   Notes— PLBADina—ArriDATiT 
or  Defense. 

In  an  action  on  a  note,  the  affidavit  of  de- 
fense alleged  that  the  payee  had  brought  a 
former  suit  on  the  note  Which  was  discontinued 
without  defendant's  knowledge.  Held,  to  state 
no  defense. 

2.  Same— Detbnses. 

An  allegation  in  an  affidavit  of  defense,  in 
an  action  on  a  note,  that  the  indorsement  was 
after  maturity,  with  full  notice  of  the  maker's 
defense,  will  avail  defendant  only  so  far  as  he 
has  a  defense  against  the  payee. 

5.  Same— Affidavit  of  Defense. 

An  affidavit  of  defense,  in  an  action  on  a 
note,  that  defendant  believes  the  collateral  was 
more  than  sufficient  to  pay  the  note,  is  insuffi- 
cient 

Appeal    from   Court   of   Common   Pleas, 
Philadelphia  County. 
Action  by  Daniel  S.  Lindsay  against  Lewis 

6.  Dutton.  From  an  order  making  absolute 
rule  for  Judgment  for  want  of  a  sufficient 
affidavit  of  defense,  defendant'  appeals.  Re- 
versed. 

Argued  before  MITCHELL,  (X  J.,  and 
FELL,  BROWN,  MESTREZAT,  POTTER, 
ELKIN,  and  STEWART,  JJ. 

William  S.  Divine,  for  appellant  John 
Eckstein  Beatty.  for  appellee. 

MESTREZAT,  J.  This  is  an  action  by  an 
indorsee  against  the  maker  of  a  negotiable 
collateral  promissory  note  for  $1,525,  dated 
September  9,  1903,  made  by  the  defendant, 
and  payable  September  17, 1903,  to  the  order 
of  Charles  S.  Warner,  who  indorsed  and  de- 
livered it  after  maturity  to  the  plaintiff. 
By  the  note  it  appears  that  the  maker  de- 
livered to  the  payee  certain  bonds  and  stocks 
as  collateral  security  for  its  payment  at  ma- 
turity, and  authorized  the  holder  of  the  note 
to  sell  the  collateral  at  public  or  private  sale 
at  any  time  or  times  thereafter  without  any 
further  notice  to  the  maker.  The  defend- 
ant filed  an  affidavit  of  defease  which  was 
declared  insufficient  by  the  court  below,  and 
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Judgment  was  altered  In  favor  of  the  plain- 
tiff and  against  the  defendant  for  tbe  full 
amount  of  the  note  and  interest  The  de- 
fendant alleges  the  court  erred  in  entering 
Judgment  against  him,  and  has  taken  this 
appeal. 

The  statement  avers  that  the  payee,  "for 
valuable  consideration,  indorsed  and  deliver- 
ed said  note  with  collateral,  to  plaintiff." 
The  plaintiff  concedes  that  the  note  was 
transferred  to  him  after  maturity,  and  ad- 
mits that  the  defendant  is  entitled  In  this 
suit  to  any  defense  be  might  have  against 
the  original  payee.  There  is  little  clearness 
or  precision  about  the  affidavit  of  defensei 
In  drawing  it,  the  defendant  seems  to  have 
Ignored  the  well-established  rules  requiring 
precision  and  definite  averments  in  affidavits 
of  defense.  It  sets  up  no  sufficient  defense 
except  the  payment  of  $250  which,  it  is 
averred,  was  paid  on  tbe  note  in  suit.  To 
that  extent  we  think  the  affidavit  is  suffi- 
cient Tbe  averment  in  tbe  affidavit  that 
tbe  payee  bad  brought  a  former  suit  on  the 
note,  and  that  it  was  discontinued  without 
tbe  defendant's  knowledge  or  consent  is  no 
defraise  In  this  action.  If  the  discontinuance 
was  improperly  or  Illegally  entered  the  de- 
fendant should  have  applied  to  the  court  to 
strike  It  off.  So  long  as  the  record  of  that 
case  shows  that  the  suit  has  been  discontin- 
ued, we  must,  in  this  action,  treat  it  as  hav- 
ing been  regularly  and  legally  done.  The  ac- 
tion of  the  court  in  permitting  that  case  to 
be  discontinued  by  the  plaintiff  cannot  be 
reviewed  by  this  court  on  this  appeal.  Tbe 
allegation  in  the  affidavit  of  defense,  that 
tbe  Indorsement  was  after  maturity  with 
full  notice  of  tbe  maker's  defense,  will  only 
avail  tbe  defendant  so  far  as  he  may  have 
a  defense  against  the  payee.  As  we  have 
already  seen,  the  plaintiff  admits  that  the 
indorsement  and  transfer  to  bim  was  after 
tbe  maturity  of  tbe  note.  The  defendant 
therefore,  can  set  up  in  this  action  any  de- 
tense  be  may  have  against  the  payee.  It  is 
immaterial,  however,  In  this  case,  as  between 
tbe  plaintiff  and  the  defendant  whether  tbe 
note  was  transferred  before  maturity  and 
for  value,  unless  the  defendant  has,  and  suffi- 
ciently avers  in  his  affidavit  a  sufficient  de- 
fense against  the  payee.  There  is  no  merit 
in  the  averment  as  a  defense  in  this  action 
that  the  defendant  believes  that  the  collater- 
al was  of  sufficient  value  to  more  than  pay 
the  note  in  suit  The  defendant  admits  that 
it  was  not  readily  marketable.  In  addition 
to  that  admission,  the  terms  of  the  note  show 
that  tlie  holder  was  authorized  to  sell  the 
collateral  at  public  or  private  sale.  The 
statement  avers  that  tbe  plaintiff  gave  de- 
fendant written  notice  tliat  the  collateral 
would  be  sold  at  public  sale  at  a  certain  time 
and  place,  that  the  defendant  was  present  in 
person  at  tbe  sale,  and  that  tbe  collateral 
was  then  and  there  sold  for  a  nominal  con- 
sideration. These  facts  are  not  denied  in 
tbe  affidavit  of  defense.    It  therefore,  ap- 


pears that  tbe  collateral  was  disposed  of  by 
the  bolder  of  the  note  strictly  in  accordance 
with  the  terms  of  the  instrument  itself. 
There  is  a  distinct  averment  In  the  affidavit 
of  defense  that  there  was  paid  on  account 
of  tbe  note  in  suit  at  the  time  it  was  given, 
or  shortly  thereafter,  tbe  sum  of  |2S0.  To 
this  extent  we  think  the  affidavit  is  suffi- 
cient As  to  the  other  matters  set  up  in  the 
affidavit  they  disclose  no  reason  why  tbe 
plaintiff  should  not  have  Judgment  for  tbe 
amount  of  the  claim.  The  court  below, 
therefore,  should  have  entered  Judgment  for 
the  plaintiff  for  the  amount  of  tbe  note,  less 
$250  as  of  the  date  it  is  alleged  to  have  been 
paid,  with  leave  to  tbe  plaintiff  to  proceed 
for  the  recovery  of  tbe  balance  which  be 
claims  to  be  due  and  unpaid. 

Tbe  Judgment  of  tbe  court  below  Is  re- 
versed, with  instructions  to  enter  Judgment 
in  conformity  with  this  opinion. 


(UT  P*.  in) 
MEIERS  V.  cm  OP  PHILADELPHIA. 
(Supreme  CJourt  of  Pennsylvania.    Feb.  25, 
1907.) 

1.  MimTciPAX   CoBPORATioNB  —  Stbeet   Im- 
provements—Independent CONTBAOTOBS. 

Property  owners,  worlting  on  a  city  street 
in  frout  of  their  properties  under  an  ordinance, 
are  not  contractors  exercising  an  independent 
employment,  over  whom  the  municipal  authori- 
ties have  no  control. 

2.  Saub— Obstbuctions  in  Street. 

Where  a  city  requires  a  property  owner  to 
reset  a  curb,  and  the  owner  contracts  with  a 
cnrbsetter  to  do  the  work  at  a  fixed  price,  and 
the  curbsetter  leaves  a  pile  of  old  curbstones 
on  the  cartway  on  finishing  the  work,  and  they 
remainin  the  street  for  four  or  five  days,  when 
a  cob  is  overturned  by  collision  therewith,  the 
driver  may  recover  against  the  dty  for  the  In- 
juries received. 

Appeal  from  CSourt  of  Common  Pleas, 
Philadelphia  County. 

Action  by  Charles  O.  Meyers  against  tbe 
city  of  Philadelphia.  Judgment  for  plain- 
tiff, and  defendant  appeals.    Affirmed. 

Argued  before  MITCHELL,  0.  J.,  and 
FELL,  BROWN,  MESTREZAT,  POTTER, 
BLKIN,  and  STEWART,  JJ. 

Robert  Brannan,  Asst  City  Sol.,  Francis 
M.  McAdams,  and  John  L.  Klnsey,  City  Sol., 
for  appellant  Fred  Taylor  Pusey,  for  ap- 
pellee. 

FELLk  J.  The  dty  of  Pbiladeiptala  gave 
notice  to  the  Monument  Cemetery  Company 
to  reset  the  curb  on  the  part  of  Fifteenth 
street,  about  two  squares  in  length,  which 
passes  through  its  grounds.  The  cemetery 
company  entered  Into  a  contract  with  a  curb- 
setter,  who  agreed  to  do  the  work  at  a  fixed 
price  per  foot  He  left  a  pile  of  old  curb- 
stones that  were  unfit  for  use  on  the  asphalt 
pavement  between  tbe  new  curb  and  the  car 
track.  This  pile  was  one  foot  high  and  ex- 
tended into  tbe  street  two  feet  from  the  curb, 
and  on  the  night  of  the  accident  there  was 
no  light  near  it  to  glve3«jti^^^tp^rson5^^ 
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Jug  on  the  street  The  plalutlfl  was  the 
driver  of  a  hansom,  and  ran  Into  the  pile  of 
etones  at  midnight  His  cab  was  overturned 
and  he  was  Injured.  The  stones  had  been  in 
the  street  four  or  five  days  before  the  acci- 
dent and  there  was  evidence  tending  to 
show  that  the  work  at  this  place  had  been 
completed  for  that  length  of  time.  The  city 
seelu  to  relieve  itself  of  liability,  on  the 
ground  that  a  municipal  corporation  Is  not 
responsible  for  an  Injury  caused  by  the  negli- 
gence of  an  Independent  contractor.  But 
this  principle  has  no  application  to  the  casa 
Property  owners,  engaged  In  work  on  a  city 
or  borough  street  In  front  of  their  properties, 
in  obedience  to  the  requirements  of  an  ordi- 
nance, are  not  contractors  exercising  an  In- 
dependent employment  over  whom  the  mu- 
nicipal authorities  have  no  control.  Trego 
V.  Honeybrook  Borough,  160  Pa.  76,  28  AtU 
688.  A  municipality  may  not  be  responsible 
for  the  negligence  of  an  owner  of  property 
engaged  in  work  on  a  street  done  on  notice 
from  it  where  the  negligence  is  in  the  man- 
ner of  doing  the  work  on  the  part  of  the 
street  necessarily  occupied  for  that  purpose, 
but  its  duty  to  exercise  reasonable  supervi- 
sion of  streets  thrown  opea  for  travel  always 
continues^  The  placing  of  the  rejected  curb- 
stones ta  the  street  was  not  a  part  of  the 
work  of  resetting  the  curb,  but  the  unauthor- 
ized nse  of  the  street  as  a  place  of  storage 
for  material  tliat  should  have  been  placed 
elsewhere  or  at  once  removed.  It  was  al- 
lowed to  remain .  there,  a  menace  to  travel, 
during  the  progress  of  the  work  and  after 
its  completion,  and  the  question  of  construc- 
tive notice  to  the  city  was  for  the  Jury, 
The  Judgment  is  afBrmed. 

(UT  Pa.  12t) 

ALLENTOWN  NAT.  BANK  ▼.  CflliAT 

PRODUCT  SUPPLY  CO. 

(Supreme  Court  of  Pennsylvania.    Feb.  25, 

1907.) 

1.  Bills  aso  Notes— Bona  Fidk  Holdeb. 

Where  a  debtor  gives  a  bank  a  note  on 
which  he  la  a  second  indorser,  and  the  bank  on 
receipt  of  the  note  extends  time  to  the  debtor, 
and  applies  the  proceeds  of  the  note  as  a  credit 
to  the  debtor,  and  relinquishes  bills  of  lading 
pledged  as  collateral,  the  bank  is  a  holder  for 
value,  it  without  notice  of  any  infirmity  in  the 
instrument  or  any  right  of  set-off  in  connection 
tberewitii. 

(Ed.  Note.~For  cases  in  point  see  Ont  Dig. 
vol  7,  Bills  and  Notes,  |  90a] 

2,  Sakk  — Renew Aii—EviDERCB  of  Aooept- 

ANCB. 

Where  a  bank  refuses  to  accept  a  renewal 
note,  acceptance  is  not  shown  by  the  fact  that 
when  It  wanted  to  make  a  demand  on  the  orig- 
inal note,  it  attached  to  it  the  renewal  note,  so 
that  both  could  be  restored  to  the  maker  on 
payment 

Appeal  from  0>urt  of  Common  Pleas,  Phil- 
adelphia County. 

Action  by  the  Allentown  National  Bank 
against  the  Clay  Product  Supply  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals,   Affirmed. 


The  note  in  suit  was  in. the  following  form: 
"$1,500.00.  Newark,  N.  J.,  Feb.  18,  1904. 
Four  months  after  date  we  promise  to  pay  to 
the  order  of  Clay  Product  Supply  Co.  Fifteen 
hundred  and  0-100  dollars,  at  Essex  Co.,  Na- 
tional Bank.  Value  received,  with  Interest 
[Signed]  Van  Keuren  &  Son,  Wm.  Van  Eeu- 
ren,  President"  Indorsed:  "Pay  to  the  or- 
der of  Hickory  Run  Brick  Co.  Clay  Product 
Supply  (3o.,  J.  Mortimer  West  Jr.,  Treasur- 
er." "Hickory  Run  Brick  Co.,  S.  N.  Weaver, 
Treasurer."  "Duly  protested  for  nonpayment 
Costs  of  protest  $1.86."  Other  facta  appear 
by  the  opinion  of  the  Supreme  Court  The 
trial  Judge  gave  binding  instructiona  for. 
plaintiff. 

Argued  before  MITGHEL.Ii,  O.  J.,  and 
FETLIi,  BROWN,  MESTREZAT,  POTTER, 
SLKIN,  and  STEWART,  JJ. 

Cnifton  Maloney,  for  appellant  Thomas  F. 
Gross,  for  appellee. 

STEWART,  J.  This  was  an  action  on  a 
promissory  note  by  holder  against  indorser. 
The  defense  attempted  was  twofold:  First, 
failure  of  consideration;  and,  second,  that 
the  plaintifT  had  discharged  all  liability  on 
the  note  In  suit  by  retaining  another  which 
was  given  and  intended  as  a  renewal.  An  es- 
sential preliminary  to  the  first  defense  was 
denial  that  plaintiff  was  a  holder  in  due 
course.  The  facts  were  these :  Van  Keuren 
&  Sons  had  contracted  to  do  certain  munici- 
pal paving  work  in  the  city  of  Newark.  The 
contract  provided  that  the  brick  to  be  used 
should  be  subject  to  the  acceptance  of  the 
city  authorities.  Van  Keuren  &  Sons  con- 
tracted with  the  Clay  Product  Supply  Com- 
pany, the  defendant,  to  furnish  the  brick  for 
the  work,  and  the  Clay  Product  Supply  Com- 
pany, not  being  a  manufacturer,  engaged 
them  of  the  Hickory  Run  Brick  Company. 
Each  contract  contained  the  stipulation  that 
the  brick  were  to  be  subject  to  the  acceptance 
of  the  city  authorities.  The  Hickory  Run 
Brick  (^mpany,  in  order  to  fill  its  contract 
was  compelled  to  l>orrow  money  to  carry 
on  its  operations.  The  Allentown  National 
Bank,  the , plaintiff,  discounted  certain  notes 
of  this  company,  receiving,  as  collateral  se- 
curity at  the  same  time  for  their  payment 
the  bills  of  shipment  of  brick  to  the  Product 
Supply  Company  duly  assigned  and  transfer- 
red to  the  bank.  Such  of  these  assigned  bills 
as  were  paid  were  paid  by  the  Product  Sup- 
ply Company  directly  to  the  bank,  and  the 
amounts  were  credited  to  the  account  of  the 
Hickory  Run  Brick  Company.  Some  of  the 
brick  for  which  bills  of  shipment  had  been 
assigned  to  the  bank,  were  condemned  by 
the  city  authorities.  Van  Keuren  &  Sons 
withheld  payment  to  the  Product  Supply 
Company  for  these,  and  that  company,  in 
turn,  withheld  payment  to  the  bank  on  the  as- 
signed bills.  Thereupon  the  bank  demanded 
payment  of  the  note  of  the  brick  company, 
which  was  then  due,  and  also  made  demand 
Digitized.byV^OOQlC 
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upon  the  aupply  company  for  payment  of  tb« 
billB  assigned.  Tbe  brick  company  being  un- 
able to  meet. its  note,  Its  treasurer,  Mr.  Weav- 
w,  to  satisfy  the  demands  of  the  bank,  pre- 
vailed with  Van  Keuren  ft  Sons  to  give  their 
note  to  the  supply  comiMuiy  for  $1,500,  ap- 
proximately the  amount  of  the  unpaid  bills 
of  shipment,  and  bad  the  supply  company  In- 
dorse this  note  over  to  tbe  brick  company ;  the 
brick  company  Indorsing  It  over  to  tbe  bank. 
This  Is  the  note  In  suit.  It  was  gtren  by 
Van  Keuren  ft  Sons  and  Indorsed  by  the  Prod- 
uct Supply  Company  In  expectation  that  the 
brick  would  eventually  be  accepted  by  the 
city  authorities.  Whatever  Inducements  were 
held  out  by  Weaver  to  Van  Keuren  ft  Sons  or 
the  supply  company  to  obtain  this  note  from 
them,  or  whatever  representations  were  made 
as  to  Its  subsequent  renewal  by  the  bank,  the 
evidence  falls  to  show  that  the  bank  was  In 
any  way  Involved  therein.  If  Weaver  assumed 
to  speak  for  the  bank,  such  fact  could  prejudice 
the  bank  only  as  it  were  shown  that  he  was 
authorized  so  to  do,  or  that  the  bank  had 
accepted  the  note  with  knowledge  of  the 
representations  made  by  him.  There  is  no 
evidence  to  connect  the  bank  with  what  tran- 
spired between  the  original  parties  to  tbe 
note.  By  receiving  the  note,  the  bank  ex- 
tended the  time  of  payment  to  the  advantage 
of  the  brick  company,  the  proceeds  were  ai>- 
plled  as  a  credit  to  tbe  latter's  account,  and 
tbe  bills  of  shipment  pledged  as  collateral 
were  receipted  and  relinquished. 

From  the  facts  as  they  appear  In  the  case, 
but  one  conclusion  can  be  derived  ■  The  bank 
was  not  only  a  holder  for  value,  but  a  holder 
without  any  notice  of  Infirmity  In  the  Instm- 
ment  or  any  right  of  set-ofT  in  connection 
therewith.  It  was  therefore  a  holder  In  dua 
course.  The  facta  In  regard  to  tbe  later  note, 
which  It  was  claimed  was  a  renewal  of  the 
note  In  suit,  do  not  support  defendant's  con- 
tention. Had  this  note  been  accepted  by  th* 
bank  as  a  renewal.  It  would  have  been  an 
ctxtlngulshment  of  the  right  of  action  on  the 
note  in  snlt;  but  It  was  not  so  accepted.  It 
was  drawn  by  the  same  party,  for  the  same 
iamount,  payable  to  the  order  of  the  supply 
company,  and  by  the  latter  indorsed  over  to 
tbe  brick  company;  but  meanwhile  the  latter 
company  had  passed  Into  the  hands  of  a  re- 
ceiver. When  tendered  by  the  treasurer  of 
the  briift  company  to  the  bank,  it  was  un- 
arallable  to  the  bank,  being  unindorsed,  and 
was  rejected.  The  reason  assigned  was  that 
the  bank  was  unwilling  to  do  anything  In 
the  matter  that  would  release  the  brick  com- 
pany from  its  liability  on  the  other  note. 
Being  rejected  by  the  bank,  it  remained  In 
tiie  hands  of  the  treasurer  of  the  brick  com- 
pany, flubsequently,  when  the  bank  desired 
to  make  demand  for  payment  of  the  note  In 
■nit  uiMn  the  maker,  it  procured  from  the 
treasurer  of  the  brick  company  the  note  that 
bad  been  rejected,  attached  It  to  the  other, 
md  forwarded  both  to  Its  correspondent  In 
Newark  to  be  presented  for  payment    Tbere 


Is  nothing  In  all  this  that  would  warrant  an 
Inference  that  the  bank  had  at  any  time  ac- 
cepted the  note  In  renewal  of  the  first  In 
Hart  T.  Boiler,  16  Serg.  ft  R.  162,  16  Am.  Dec. 
636,  and  In  each  of  the  other  cases  relied  up- 
on by  appellant  there  were  circumstances 
from  which  an  Intention  to  accept  might  be 
deduced,  and  it  was  held  error  for  the  court 
to  exclude  tbe  Jury  from  the  decision  of  the 
question ;  but  here  was  a  positive  and  unques- 
tioned refusal  of  the  bank  to  accept  the  note 
when  tenderd,  with  not  a  single  circumstance 
to  qualify  it  or  show  a  change  of  purpose  In 
this  regard,  except  the  mere  fact  that  whea 
the  bank  wanted  to  make  demand  upon  the 
drawer.  It  procured  the  note  to  attach  it  to 
the  original,  so  that  both  could  be  restored  to 
the  maker  on  payment  A  finding  by  the 
Jury,  from  such  facts,  that  the  bank  had  ac- 
cepted the  note,  could  not  be  sustained;  and 
therefore  no  submission  of  the  question  was 
required.  It  was  a  case  that  called  for  bind- 
ing Instructions,  and  tbere  was  no  error  la 
directing  the  verdict  for  the  plaintUC 
Judgment  affirmed. 


oar  Pa.  M) 

MELOT  v.  PHILADETJ>HIA  RAPID 
TRANSIT  CO. 

(Snpnme  Oonrt  of  Pennaylvuiia    March  t, 
1907.r 

Stbeet  Ea.ilboa.D8  —  lNjin;T  TO  Pkbsou  on 

Track— CONTBIBUTOBT  Neolioence. 

In  an  action  by  a  lx>y  seven  years  old  against 
a  street  railway  company  for  Injuries  reoeived, 
inatraction  for  defendant  held  proper,  benoae 
of  plaintiff's  contributory  negligence. 

Appeal  from  Court  of  Common  Pleas,  Piill- 
■delphla    County. 

Action  by  John  Meloy,  Jr.,  by  his  father, 
and  by  John  Meloy,  Sr.,  against  tbe  Phllar 
delpbia  Rapid  Transit  Company.  From  a 
Judgment  for  defendant  plalntJfl  appeals. 
Affirmed. 

Argued  before  MITCHELL,  O.  J^  and 
FELL,  BROWN,  ME8TRBZAT.  POTTBR, 
BLKIN,  and  STEWART,  JJ. 

Henry  J.  Scott  for  appellant  Russell 
Dunne  and  Thomas  Learning,  for  appellee; 

PER  CURIAM.  There  was  no  evidence  of 
negligence  on  the  part  of  defendant  The 
car,  going  south  on  Second  street  reached 
the  corner  of  Lombard,  at  which  point  the 
middle  of  the  street  Is  occupied  by  a  market 
shed,  narrowing  the  street  so  that  the  track 
on  tbe  east  side  is  close  to  the  shed.  As 
the  car  turned  the  curve  Into  the  track  along 
the  shed,  the  plaintiff,  a  boy  of  seven  years, 
who  was  playing  tag  in  the  market  shed, 
darted  out  and  ran  into  the  fender  in  tbe 
front  of  the  car.  Tbe  testimony  to  these 
facts  is  practically  undisputed,  and  brings 
the  case  clearly  under  the  authority  of  Sont- 
gen  ▼.  Klttannlng,  etc.,  St  By.  Co..  213  Pa. 
114,  62  Atl.  S2S. 

Judgment  affirmed.  ■     r^i^^nir> 
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(217  Pa.  1S2) 

JONES  V.  BEAIiE. 

(Supreme  Oonrt  of  Pennsylvania.    M&rch  < 
1907.) 

1.  Municipal     Corpobations  —  Muhicipal 
Claiub— Enfokceuent. 

Act  .Tune  10,  1881  (P.  L.  91),  providing  for 
service  by  posting  and  advertisement  in  proceed- 
ings on  a  municipal  claim,  applies  to  registered 
taxes ;  they  being,  in  a  general  sense,  ^municipal 
claims. 

2.  Saue. 

Act  June  10,  1881  (P.  L.  91),  providing  for 
service  for  posting  and  advertisement  in  pro- 
ceedings on  a  municipal  claim,  applies  to  a  reg- 
istered owner  who  is  dead. 

3.  Same— Sebvice — Deceased  Owheb. 

Where  the  record  of  a  scire  facias  snr  mu- 
nicipal lien  for  taxes  shows  on  Its  face  that  the 
r^stered  owner  is  dead,  an  acceptance  of  serv- 
ice for  her  or  for  "her  estate"  is  fatally  defec- 
tive: there  being  no  such  legal  entry  as  an  "es- 
tate," and,  as  a  designation  of  a  party  to  be 
served  with  a  writ,  it  is  nnknown  to  the  law. 

Ajrpeal  from  Coxat  of  Common  Pleas,  Phil- 
adelphia County. 

Action  by  Mary  J.  Jones,  executrix  of  Silas 
Jones,  against  George  M.  I).  Beale.  From  a 
Judgment  making  absolute  the  rule  for  Judg- 
ment for  want  of  a  sufBctent  affidavit  of  de- 
fense, defendant  appeals.    Reversed. 

Argued  before  MITCHELL,,  C.  J.,  and 
FELL,  BBOWN,  MESTREZAT,  POTTEB, 
ELKIN,  and  STEWART,  JJ. 

Walter  BIddle  Saul  and  Robert  W.  Flnlet- 
ter,  for  appellant.  Ira  Jewell  Williams,  Fran- 
cis Sbunk  Brown,  and  Al^  Simpson,  Jr.,  for 
appellee. 

MITCHELL,  C.  J.  Act  March  14,  1865,  § 
9  (P.  L.  324),  after  directing  that  It  shall  be 
the  duty  of  owners  of  houses  and  lots  in  the 
city  of  Philadelphia  to  furnish  descriptions 
of  their  lots  to  the  chief  engineer  and  sur- 
veyor (now  the  registry  bureau  of  the  depart- 
ment of  public  works),  provides  that  "no  prop- 
erty so  returned  shall  be  subject  to  sale  for 
taxes  thereafter  to  accrue  as  a  Hen  of  record 
thereon,  except  in  the  name  of  the  owner  as 
returned,  and  after  recovery  by  suit  and  serv- 
ice of  the  writ  on  him  made  as  In  the  case 
of  a  summons."  By  the  supiplementary  act  of 
March  29, 1867  (P.  L.  600),  the  provision  quot- 
ed was  extended  to  "taxes  or  other  municipal 
claims."  The  object  of  both  of  these  acts,  as 
stated  by  Sterrett,  J.,  speaking  of  the  act  of 
March  23, 18G6  (P.  L.  303),  In  Simons  v.  Kern, 
92  Pa.  455,  was  "to  remedy  the  then  existing 
grievances,  fully  recited  In  Its  preamble, 
among  which  were  the  oppressive  costs  and 
expenses  to  which  property  owners  were  sub- 
jected, and  especially  the  sale  of  their  prop- 
erty without  notice  to  them."  These  remedl-- 
al  statutes,  however,  were  found  In  one  re- 
spect to  be  more  drastic  than  the  evil  requir- 
ed, for  In  the  case  of  a  registered  owner  who 
was  nonresident  or  could  not  be  found  no 
service  as  in  case  of  summons  could  be  made 
upon  him,  and  the  city  was  powerless  to  col- 
lect Its  Just  dues.  In  Simons  v.  Kern,  92  Pa. 
466,  It  was  held  that  service  by  posting  and 


advertisement  (the  practice  under  prior  laws), 
and  a  return  of  nihil  habet  as  to  the  register- 
ed owner,  was  a  nullity,  that  Judgment  found- 
ed on  It  Was  void,  and  that  the  defect  was 
one  of  Jurisdiction  of  which  the  purchaser  at 
the  sheriffs  sale  was  bound  to  take  notice. 
To  relieve  the  situation  in  which  the  city  was 
thus  placed  the  act  of  June  10,  1881  (P.  L. 
91),  provided  "that  whenever  it  shall  be  made 
to  appear,  by  affidavit  filed  of  record,  that 
after  diligent  search  and  inquiry  registered 
owners  of  any  real  estate,  against  which  a 
municipal  claim  has  been  or  may  hereafter 
be  filed  as  a  lien,  by  or  In  the  name  of  any  city 
of  the  first  class,  are  nonresidents  of  such 
city,  or  cannot  be  fotmd  therein,  it  shall  and 
may  be  lawful  for  the  sheriff  to  whom  any 
writ  of  scire  facias  for  the  collection  of  any 
such  claim  Is  directed,  to  proceed  to  make 
known  the  same  by  posting"  and  advertise- 
ment, etc. 

The  first  question  that  arises  relative  to 
this  act  Is  whether  it  applies  to  registered 
taxes.  They  are  not  expressly  named;  the 
words  of  the  act  being  "any  municipal  claim." 
But  registered  taxes  are  In  a  general  sense 
municipal  claims — I.  e.,  claims  by  the  city  in 
Its  municipal  capacity — and  they  are  assimi- 
lated in  their  enforcement  by  lien  of  record 
and  method  of  collection  by  scire  facias.  The 
hardship  to  the  property  owner  by  sale  with- 
out notice,  etc.,  was  the  same  In  both  cases, 
and  the  remedial  acts  of  1805  and  1867  pro- 
vided the  same  remedy  for  both,  by  the  regis- 
tration of  the  name  of  the  owner,  and  prohi- 
bition to  sell  without  service  of  the  writ  on 
him  as  in  the  case  of  a  summons.  If  the  act 
of  1881  does  not  apply  to  registered  taxes, 
then  as  to  them  the  city  Is  still  In  the  same 
position  as  it  was  when  Simons  v.  Kern  was 
decided,  helpless  when  no  service  can  be  made 
on  the  registered  owners.  When  the  Legis- 
lature had  before  It  for  consideration  two 
kinds  of  claims  which  It  had  classed  together 
in  the  act  of  1867,  and  which  in  practice  had 
developed  the  same  inconvenience  to  the  city, 
it  Is  not  reasonable  to  suppose  that  It  meant 
the  remedy,  equally  needed  and  equally  adapt- 
ed to  both,  should  be  restricted  to  one.  We 
are  of  the  opinion  that  the  act  of  1881  ap- 
plies to  registered  taxes  as  well  as  to  other 
municipal  claims.  The  appellee  refers  to  the 
act  of  March  23,  1866  (P.  L.  303),  as  In  pari 
materia,  and  cites  Philadelphia  v.  Scott,  72 
Pa.  92,  In  which  It  was  held  that  that  act  did 
not  apply  to  registered  taxes.  But  that  deci- 
sion was  founded  on  the  difference  in  prior 
laws  in  relation  to  taxes,  historically  review- 
ed by  Read,  J.,  and  the  reasoning  of  the  opin- 
ion, never  entirely  satisfactory,  is  based  on 
the  difference  in  the  kind  and  expense  of  ad- 
vertisement (one  by  description  of  the  prop- 
erty, the  other  merely  by  the  name  of  the  de- 
linquent taxpayer),  and  the  collection  by  dif- 
ferent departments  of  the  city  government; 
i.  e.,  the  receiver  of  taxes  in  one  case  and  tlie 
city  solicitor  in  the  other.  The  bearing  of 
that  case  is  not  so  direct  as  to  require  us  to 
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make  what  we  could  not  but  consider  an  er- 
roneous application  of  the  law  In  this. 

The  remaining  question  under  the  act  of 
1881  concerns  the  method  of  service  where 
as  in  the  present  case  there  is  an  owner  regis- 
tered, but  he  Is  dead.  The  act  makes  no  ex- 
press provision  for  such  case.  The  appellee 
contends  that,  being  casus  omissus,  we  are 
relegated  to  the  prior  law,  and  service  must 
be  made  as  in  mechanic's  claims,  in  which 
service  on  an  executor  or  administrator  is 
held  good,  citing  as  parallel  cases  the  pro- 
ceedings under  mortgages,  pre-existing  Judg- 
ments, and  ground  renta  But  there  is  a  se- 
rious distinction  between  the  classes  of  cases. 
In  the  class  suggested  of  mortgages,  judg- 
ments, ground  .rents,  etc.,  the  obligation 
grows  out  of  personal  contract  or  conduct 
which  Implies  notice  in  its  inception  and  the 
duty  of  keeping  Informed  as  to  the  status  of 
the  obligation  Itself  from  time  to  time.  The 
tax  or  municipal  claim,  on  the  other  hand. 
Is  an  Imposition  In  rem  of  which  the  owner 
has  not  necessarily  any  personal  knowledge  or 
notice  at  all.  To  secure  him  such  notice 
was  the  object  of  the  statutes  Involved,  and 
we  should  not  go  back  to  the  old  evil  onless 
under  constraint  by  want  of  alternative.  In 
Simons  v.  Kern,  already  cited,  it  Is  said: 
"Prior  legislation  as  to  the  mode  of  service 
on  registered  owners  so  far  as  it  Is  incon- 
sistent with  the  supplement  of  1867  was  in 
effect  repealed  thereby,  and,  where  it  appears 
of  record  tliat  the  writ  was  not  served  'as  In 
the  case  of  a  summons,'  there  Is  clearly  a 
want  of  authority  either  to  issue  or  execute 
the  writ."  And  In  Philadelphia  v.  Cooper, 
212  Pa.  306,  61  Atl.  026,  it  was  held  that  a 
scire  facias  on  municipal  claim  not  served  on 
the  registered  owner,  and  no  affidavit  filed 
that  he  was  a  nonresident  or  could  not  be 
found,  was  so  fatally  defective  that  it 
would  not  support  an  alias  legally  served, 
but  issued  after  the  lien  of  the  claim  bad  ex- 
pired. Our  Brother  ELKIN  said:  "The  Hen 
of  the  mechanic  or  municipal  claim  being  by 
statute,  Its  validity,  duration,  and  extent  are 
wholly  dependent  upon  compliance  with  the 
statutory  provisions.  •  •  •  If  there  is 
personal  service  on  the  registered  owner,  it 
must  be  in  the  same  manner  as  a  summons,  as 
provided  in  the  act  of  March  29,  1867  (P.  L. 
000).  If  pergonal  service  on  the  registered 
owner  is  not  made,  then  an  affidavit  must  be 
filed  suggesting  tliat  the  registered  owner  Is  a 
nonresident  or  cannot  be  found,  to  be  follow- 
ed by  posting  and  publication,  as  provided  by 
the  act  of  June  10,  1881  (P.  L.  01)."  These 
extracts  are  but  recent  expressions  of  the 
uniform  current  of  decision  that  in  matters 
depending  on  statutory  authority  for  their 
entire  validity  we  must  follow  the  statute 
strictly,  and  the  further  principle  that  reme- 
dial statutes  should  be  applied  so  as  to  make 
the  remedy  coextensive  with  the  evil,  if  it  can 
t>e  done  by  reasonable  construction  in  fur- 
therance of  its  object  The  act  of  1881, 
though  making  no  express  provision  for  the 


case  of  the  death  of  the  registered  owner, 
has  a  provision  for  the  facilitation  of  the 
city's  course  in  a  closely  analogous  case. 
Where  it  is  made  to  appear  by  affidavit  filed 
of  record  after  diligent  search  and  inaulry 
that  the  owner  Is  nonresident  or  cannot,  be 
found,  the  sheriff  is  authorized  to  serve  by 
posting  and  publication.  Whether  the  regis- 
tered owner  is  nonresident,  or  dead,  produces 
the  same  obstruction  to  the  statutory  com- 
mand to  serve  him  as  upon  a  summons.  He 
is  within  the  literal  terms  of  the  act  that  he 
cannot  be  found  for  purposes  of  service. 
The  inconvenience  to  the  city  is  the  same, 
and  the  remedy  for  the  one  case  is  equally 
appropriate  to  the  other.  Vf&  are  of  opin- 
ion that  it  should  be  followed,  and  thus  the 
statute  be  made  ^cacious  to  the  full  extent 
of  the  mischief  it  was  intended  to  remedy. 
Turning  to  the  record  in  the  present  case, 
we  find  It  bristling  with  irregularities.  The 
claim  is  filed  against  an  owner  and  Louisa  C. 
Robeson,  registered  owner.  A  suggestion  was 
filed  by  the  city  that  "Louisa  C.  Robeson,  tibe 
registered  owner,  is  deceased,  and  the  present 
owner  of  the  lot  of  ground  against  which  this 
claim  is  filed  Is  the  estate  of  Louisa  C.  Robe- 
son, deceased,  Samuel  L.  Robeson,  adminis- 
trator, and  its  name  is  therefore  suggested 
on  the  record  as  defendant"  On  the  same 
day  the  city  filed  an  affidavit  of  service  of 
the  notice  required  by  statute  preliminary 
to  the  issue  of  a  scire  facias,  in  which  the 
affiant  deposes  that  Louisa  C.  Robeson  is  the 
owner  or  reputed  owner  and  has  a  knovm 
residence  tn  the  city  of  Philadelphia,  and 
that  affiant  had  served  the  notice  upon  the 
said  owner  by  banding  it  to  Silas  Jones. 
There  is  thus  a  direct  contradiction  between 
these  two  papers  filed  on  the  same  day  by 
the  city  as  plaintiff.  In  the  affidavit  no  In- 
formation is  given  as  to  who  Silas  Jones  was. 
nor  why  be  should  be  served  with  notice 
for  the  registered  owner  whom  the  affidavit 
avers  to  be  living.  On  the  other  hand,  serv- 
ice of  the  notice  itself,  of  which  a  copy  was 
filed,  was  accepted  by  Silas  Jones  as  "attoi> 
ney  for  Samuel  L.  Robeson,  administrator  of 
the  estate  of  Louisa  G.  Robeson,  deceased." 
When  we  come  to  the  scire  facias  the  matter 
is  not  improved.  It  was  issued  on  the  claim 
filed  as  already  noted  against  Louisa  C. 
Robeson,  owner  or  reputed  owner,  and  Lou- 
isa K  Robeson,  registered  owner ;  recited  the 
suggestion  of  the  administrator  as  the  pres- 
ent owner;  and  commanded  the  sheriff  to 
"make  known  to  the  said  Louisa  C  Robeson, 
owner,  and  Louisa  E.  Robeson,  Reg.  Own., 
and  the  estate  of  Louisa  E.  Robeson,  dec'd, 
Samuel  L.  Robeson,  Adm.,  and  to  all  such 
persons  as  may  hold  or  occupy  the  said  build- 
ing and  premises,  that  they  be  and  appear  be- 
fore the  judges  of  our  court,"  etc.  Service 
of  this  writ  was  accepted  by  Silas  Jones 
"attorney  for  defendants."  Notwithstanding 
the  affidavit  of  service  of  the  preliminary  no- 
tice on  Louisa  C.  Robeson,  the  registered^ 
owner,  it  is  plain  upon  the  whole  record  that^ 
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she  was  dead,  and  there  oonid  be  no  ac- 
ceptance of  service  for  ber.  Tbere  could  be 
none  for  ber  "estate,"  as  there  Is  no  snch 
legal  entity.  It  la  a  convenient  phrase  some- 
tlmes  to  Identify  the  subject'  of  litigation 
In  the  orphans'  court,  and  In  proceedings  In 
rem  It  may  be  treated  as  harmless  superfluity 
(as  In  Reece  ▼.  Haymaker,  184  Pa.  S75,  80  AtL 
404),  but  as  a  designation  of  a  party  to  be 
served  with  a  writ  it  la  unknown  to  tiie  law. 
The  third  defendant  was  the  administrator 
who  prima  fade  had  no  concern  with  the 
real  estate,  and  whose  exceptional  right  to 
represent  it,  if  any  he  bad,  was  not  set  out 
The  acceptance  of  service  of  the  writ  was 
not  by  any  one  or  for  any  one  who  answered 
to  the  statutory  requirements,  or  could  bind 
the  rem.  There  was  therefore  an  entire  fail- 
ure of  such  service  as  would  sustain  the 
judgment,  and  the  sale,  as  In  Simons  v.  Kern, 
was  void  for  want  of  Jurisdiction  patmt  on 
the  record  of  which  the  purchaser  was  bound 
to  take  notice. 

The  other  point  raised  by  the  appellant,  as 
to  the  presumption  of  a  trust  in  Jones  from 
his  having  purchased  while  apparently  acting 
as  attorney  for  the  owners,  need  not  be  con- 
sidered. The  plaintiff's  title  not  being  mar- 
ketable, the  appellant  was  not  bound  to  aty 
cept  it 

Judgment  reversed,  and  procedendo  awardp 
ed. 

(UT  Pk  ISO 

HBNSON  ▼.  ARTHUB. 
(Supreme  Goort  of  Pennsylvania.  Feb.  2S,  1907.) 
L  MuniciPAi,    C0BPORA.TIONS  —  Stbbstb   as 

HlOHWATS— NBaUOENCE. 

The  driver  of  a  wagon  is  not  negligent  In 
apwoachlng  the  crossiDg  of  a  side  street  at  an 
ordinary  trot,  where  the  horse  is  under  such 
control  that  he  can  be  stopped  In  about  six  feet. 

SE!d.  Note. — For  cases  in  point,  see  Cent  Dig. 
.  86,  Municipal  Corporations,  |  1516.] 

2.   SaMB— NONBUIT. 

In  an  action  against  the  driver  of  a  wagon 
tot  Injuries  at  a  crossing,  judgment  of  nonsuit 
is  properly  entered  where  the  evidence  shows 
conclusively  that  plaintiff  wallied  against  the 
side  of  defendant's  wagon  while  the  driver  was 
looking  at  the  travel  in  front  of  him  on  a  cross- 
street. 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Action  by  Wllmer  Y.  Henson  and  Le  Rol 
Henscm,  by  his  next  friend,  against  Joseph 
W.  Arthur,  trading  as  the  Arthur  Milk  Com- 
pany.  From  an  order  refusing  to  take  off 
a  nonsuit,  plaintUt  appeals.    Affirmed. 

Argued  before  MITCHELL,  O.  J.,  and 
FELL,  BROWN,  MBSTRBZAT,  POTTER, 
and  STEWART.  JJ. 

Meredith  Hanna,  for  appellant  Cleorge  I^ 
Crawford,  for  appellee. 


FELL,  J.  nie  plaintiff,  a  boy  13  years  an& 
6  months  old,  was  Injured  und»  these  cir- 
cumstances. With  a  companion  of  his  own 
age,  he  was  walking  west  on  the  south  side  of 
Columbia  avenue.  When  he  reached  the  east 
side  of  Seventeenth  street,  a  car  was  stand- 
big  at  the  crossing.  He  waited  on  the  side- 
walk until  it  started  south,  and  then  walked 
across  Seventeenth  stsreet  to  the  west  side  of 
tbe  car  track,  where  he  was  struck  by  the 
Bide  step  of  the  defendant's  wagon.  The 
wagon  was  a  milk  wagon  with  side  doors 
and  steps  between  the  front  and  hind  wheels, 
which  projected  slightly  beyond  the  line  of 
the  wheels.  It  was  moving  north  on  the 
west  side  of  the  street,  between  the  car  track 
and  the  west  curb.  The  speed  of  the  horse 
was  described  by  one  of  the  plalntUTs  wit- 
nesses In  his  examination  In  chief  as  a  "fast 
trot"  and  on  his  cross-examination  as  an 
"ordinary  trot,"  and  by  another  of  his  wit- 
nesses as  "just  a  trot"  The  wagon  was 
stopped  within  six  or  ^ght  feet  of  the  i>oint 
of  collision.  The  car  was  26  feet  from'  the 
crossing  when  the  boy  passed  behind  It,  and 
there  was  nothing  on  the  street  to  obstruct 
his  view  or  that  of  the  driver. 

It  Is  contended  that  there  was  negligence' 
on  the  part  of  tbe  driver  In  approaching  a 
crossing  at  undue  speed  and  In  driving  on 
the  left  side  of  the  street  There  would  be 
force  In  these  contentions  If  the  plaintiff  had 
been  on  the  crossing  In  front  of  the  horse, 
but  as  he  was  in  a  position  of  safety  when 
tbe  horse  and  front  wheels  of  the  wagon 
passed  in  front  of  him,  there  Is  none.  With  a 
clear  street  and  aft  unobstructed  view.  It  can- 
not be  said  to  be  negligent  to  approach  a 
crossing  at  an  ordinary  trot  with  a  horse' 
under  snch  control  that  he  can  be  stopped 
within  six  or  eight  feet  The  driver  was  on 
the  left  side  of  the  street  because  that  was 
the  only  side  open  to  him.  He  had  stopped 
on  that  side  near  the  middle  of  the  block 
to  deliver  milk,  a  wagon  was  standing  farther 
north  on  the  opposite  side  between  the  curb 
and  the  car  track,  and,  until  the  car  was 
met  and  passed,  he  had  no  opportunity  to 
cross  over.  He  was  lawfully  where  he  was, 
and  the  "rule  of  the  road"  had  no  applica- 
tion except  as  between  him  and  other  drivers 
whose  rights  to  that  side  of  the  street  were 
superior  to  his.  With  them  he  took  tbe 
chance  of  collision.  Foots  v.  American  Prod- 
uct Co.,  105  Pa.  190,  46  Att.  934,  40  U  B.  A. 
764.  78  Am.  St  Rep.  806. 

The  only  conclusion  possible  from  the 
testimony  is  that  the  plaintiff  walked  against 
the  side  of  the  defendant's  wagon  when  the 
driver's  attention  was  directed  to  the  travd 
in  front  of  him  on  the  cross-street 

The  judgment  of  nonsuit  Is  afflnned. 
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(105  Hd.  S») 

PRESTON  et  al.  ▼.  WILLBTT  et  aL 

(Court  of  Appeals  of  Maryland.    April  2,  1907.) 

Wnis— CoNSTBUcnoN— Lnra    Estate    Wira 
PowEB  OP  Disposition. 

Testator,  after  making  certain  deTisea  and 
beqaeets,  directed  that  the  residue  of  his  estate, 
after  tite  death  of  his  wife,  should  be  held  in 
trust  for  his  six  children,  one  equal  sixth  part 
of  the  annual  income  to  be  paid  to  each  of  his 
children  during  life,  and  from  and  after  the 
death  of  his  diildren  he  devised  the  share  of 
his  estate  of  the  one  to  dying  to  such  of  that 
child's  issue  as  he  might  by  last  will  appoint, 
which  appointment  he  empowered  his  children 
t»  make  whether  married  or  siuRle;  that  in 
ease  of  the  death  of  any  of  his  children  intes- 
tate, but  leaving  issue  living  at  bis  death,  the 
share  of  his  estate  of  the  one  so  dying  should 
b«  eqnalW  divided  among  such  issue;  that  in 
case  of  tne  death  of  any  of  bis  children  intes- 
tate and  without  leaving  issue  at  his  death  the 
share  of  the  one  so  dying  should  be  held  in  trust 
to  be  equally  divided  among  his  surviving 
children  and  the  issue  of  any  deceased  child 
or  children.  Held,  that  a  child  of  testator, 
though  not  leaving  issue,  could  by  will  dispose 
of  her  share  of  testator's  estate. 

Appeal  from  Circuit  Conrt  of  Baltimore 
City;  Alfred  S.  Niles,  Judge. 

Action  between  Acfasah  R.  Preston  and  oth- 
ers and  Mary  W.  L.  O.  Willett  and  others. 
From  the  decree,  Achsab  B.  Preston  and 
others  appeal.    Affirmed. 

Argned  before  BRISCOE],  BOTD,  PBARCE, 
SCHMUCKBR,  and  BURKE,  JJ. 

Alexander  Preston  and  Frank  Oosnell,  for 
Preston  and  family.  John  E.  Semmes, 
Whlteley  &  Whltefey,  and  Charles  W.  Field, 
for  Willett  Charles  McH.  Howard,  for  the 
Safe  Deposit  &  Tmat  Co.,  trustee. 

BOTD,  J.  The  Safe  Deposit  &  Trust  Com- 
pany of  Baltimore,  which  was  appointed  sub- 
stituted trustee  to  administer  the  trusts  cre- 
ated by  the  will  of  the  late  James  Carroll, 
Instituted  this  proceeding  to  obtain  a  con- 
struction to  certain  provisions  of  that  will. 
Mr.  Carroll  had  a  wife,  Ave  daughters,  and 
one  son  when  his  will  was  made.  In  1876,  all 
of  whom  survived  him,  but  his  widow  died 
the  year  after  he  did.  Mrs.  Preston,  who  is 
still  living,  was  the  only  child  of  Mr.  Carroll 
who  was  married  when  the  will  was  made, 
and  she  then  had  several  children.  Prior  to 
the  death  of  Mr.  Carroll,  which  occurred  In 
1887,  his  daughter  Mary  L.  married  James 
Holmes  Whltely,  and  after  his  death  Sophia 
G.  married  John  O.  TumbuU  and  Catharine 
Ii.  married  John  0.  Willett  His  son  Harry 
died  Intestate  and  unmarried  In  1888,  and  his 
daughter  Sallle  W.  Is  still  living  and  unmar- 
ried. None  of  his  children  have  had  Issue 
except  Mrs.  Preston,  who  has  several  chil- 
dren and  grandchildren,  and  Mrs.  Willett, 
who  has  one  daughter,  Mary  W.  L.  C.  Willett 
Mra.  Tnmbull  died  in  1906,  without  issue, 
bat  leaving  a  last  will  and  testament  by  which, 
after  providing  for  her  debts  and  funeral  char- 
ges and  bequeathing  a  miniature  of  her  de- 
ceased husband,  she  left  to  her  niece,  Mary 
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W.  L.  0.  Willett  an  her  estate  and  property 
"and  all  over  which  I  have  any  power  of  ap- 
pointment." That  provision  in  her  will  pre- 
sents the  question  to  be  determined  by  us, 
namely,  whether  she  could  by  will  dispose  of 
her  share  In  the  residue  of  her  father's  estate ; 
she  not  having  any  issue.  As  that  depends 
upon  the  w  ill  of  her  father,  we  will  quote  such 
of  It^  provisions  as  reflect  upon  the  question. 
The  testator  left  all  of  his  property  to  his 
wife  for  life,  then  gave  his  son  certain  per- 
sonal property  and  a  house  and  lot  In  Balti- 
more and  gave  certain  properties  to  his  five 
daughters,  as  tenants  In  common.  He  left 
all  the  rest  and  residue  of  his  estate,  after 
the  death  of  his  wife,  to  trustees :  "In  trust, 
nevertheless,  share  and  share  alike  for  my 
six  children  aforesaid,  upon  the  following 
trusts  and  conditions,  to  wit :  (1)  In  trust  to 
pay  one  equal  sixth  part  of  the  clear  annual 
Income  thereof  to  each  of  my  children  during 
life,  and  from  and  after  the  death  of  my  said 
children,  I  give,  devise,  apd  bequeath  the 
share  of  my  estate  of  the  one  so  dying  ab- 
solutely and  discharged  from  the  trust  here- 
by created  to  such  of  his  or  her  Issue  as  he 
or  she  may  by  last  will  appoint  and  for  such 
estates  and  with  such  limitation  as  may  be 
In  said  will  set  forth,  which  appointment  I 
hereby  empower  my  children  to  make  wheth- 
er married  or  single.  (2)  And  In  case  of  the 
death  of  any  of  my  said  children  Intestate, 
but  leaving  issue  living  at  his  or  her  death; 
I  give,  devise  and  bequeath  the  share  of  my 
estate  of  the  one  so  dying  to  be  equally  di- 
vided, among  such  Issue  per  stirpes  and  not 
per  capita,  absolutely  and  discharged  from 
tbe  trust  hereby  created.  (S)  And  In  case  of 
the  death  of  any  of  my  said  children  intes- 
tate and  without  leaving  issue  at  bis  or  her 
death,  then  tbe  share  of  the  one  so  dying 
shall  be  held  In  trust  as  aforesaid  to  be 
equally  divided  among  my  surviving  children 
and  the  issue  of  any  deceased  child  or  chil- 
dren per  stirpes,  my  cblldroi's  portI(Xis  there- 
of to  be  held  npon  the  same  trusts  as  are 
herein  provided  for  their  original  shares." 
We  have,  for  convenience  of  reference.  Insert- 
ed numbers  before  those  clauses,  although' 
they  are  not  In  the  original.  It  is  clear  that 
those  clauses  made  provision  for  at  least 
three  classes:  (1)  That  a  child  of  the  tes- 
tator who  had  Issue  could  will  his  or  her  one- 
sixth  share  to  any  one  or  more  of  such  issue; 
(2)  that  the  share  of  a  child  dying  intestate, 
but  leaving  Issue,  should  go  to  such  Issue; 
and  (3)  that  If  a  child  died  Intestate,  without 
leaving  Issue,  the  share  of  such  child  should 
be  equally  divided  among  the  testator's  sur- 
viving children  and  the  Issue  of  deceased 
children  per  stirpes.  It  is  equally  clear  that 
the  testator  did  not  In  terms  make  any  dis- 
position of  tbe  share  of  a  child  who  died  tes- 
tate and  without  leaving  Issue,  unless  some 
such  construction  be  given  tbe  will  as  is  con- 
tended for  by  the  appellees.  It  was  suggest- 
ed by  the  appellants  that  the  ezpcessioih^e^ 
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In  dauae  3,  "Intestate  and  without  leaving  la- 
sue,"  meant  "Intestate"  as  to  the  share  of  a 
child  received  from  his  or  her  father,  but 
according  to  their  construction  of  the  will  a 
child  who  died  "without  leaving  Issue"  could 
not  make  a  valid  will  to  affect  that  share, 
and  hence,  if  that  be  so,  the  word  "Intestate" 
In  that  connection  would  be  meaningless  and 
useless ;  for,  If  a  child  who  died  without  leav- 
ing issue  had  no  power  to  will  bis  or  her 
stiare,  why  was  It  necessary  to  provide  for  a 
case  In  which'  one  died  "Intestate  and  without 
leaving  Issue"?  Does  It  not  strongly  imply 
that  the  testator  Intended  that  some  of  his 
childroi  might  die  testate,  as  to  his  or  her 
sliare,  although  not  leaving  Issue?  Of  course, 
the  testator  could  not  control  his  children's 
disposition  of  their  own  property  not  receiv- 
ed from  or  through  him.  They  might  die 
testate  or  Intestate  as  to  that,  and,  whether 
they  left  Issue  or  not,  he  could  not  direct  how 
it  should  go.  Nor  did  he  attempt  in  any  way 
to  limit  their  (disposition  of  property  left 
them  absolutely  by  his  will,  but  the  provi- 
sions we  are  quoting  and  are  considering 
only  refer  to  the  shares  of  the  residue  of  his 
estate  which  be  left  in  trust  for  his  children 
during  their  lives,  and  provide  for  contingen- 
cies that  might  happen  with  reference  to 
those  shares.  If  the  testator  intended  that 
In  case  any  of  his  children  died  without  leav- 
ing Issue  the  share  of  the  one  so  dying  must 
go  as  provided  for  In  clause  3,  whether  such 
child  died  testate  or  intestate,  he  could  and 
doubtless  would  have  said  so,  but  he  ex- 
pressly limited  the  disposition  of  a  share  by 
that  clause  to  the  "one  so  dying" ;  that  is  to 
say,  dying  "Intestate  and  without  leaving 
issue,"  and  not  merely  to  dying  "without 
leaving  issue."  It  would  seem,  therefore,  to 
be  quite  certain  that  the  testator  did  not  In- 
tend a  share  to  pass  under  that  clause  8, 
unless  both  of  the  conditions  provided  for  by 
him  existed — that  is  to  say,  that  such  child 
die  "Intestate  and  without  leaving  issue" — 
and  the  Implication  Is  very  strong  that  he  In- 
tended that  a  child  could  die  testate  as  to 
such  share,  although  not  leaving  issue. 

When  we  look  to  clause  1,  what  do  we  find? 
He  first  provided  that  one  equal  sixth  part 
of  the  clear  annual  Income  be  paid  "to  each 
of  my  children  during  life" — making  no 
distinction  between  the  married  and  the 
single — and  "from  and  after  the  death  of 
my  said  children,  I  give,  devise  and  bequeath 
the  share  of  my  estate  of  the  one  so  dying 
*  *  *  to  such  of  his  or  her  issue  as  he 
or  she  may  by  last  will  appoint,  •  •  • 
which  appointment  I  hereby  empower  my 
children  to  make  whether  married  or  single." 
There  was  no  necessity  to  give  special  pow- 
er to  a  married  child  to  make  the  appoint- 
ment, as  even  at  common  law  a  married  wo- 
man could  execute  a  power,  and  for  many 
years  she  could  make  a  will  In  this  state. 
Nor  was  there  any  reason  for  specially  au- 
thorizing a  single  child  to  do  so.    It  is  dif- 


ficult to  believe  that  he  Intended  thereby  to 
limit  the  appointment  to  children  who  left 
issue,  as  be  knew  those  who  remained  sin- 
gle would  not  have  issue.  If  he  did  so  in- 
tend, the  last  part  of  that  clause  was  wholly 
unnecessary,  for  he  had  already  prDvided 
for  those  leaving  Issue.  It  is  more  reason- 
able to  suppose  that,  instead  of  leaving  the 
share  of  a  child  who  had  Issue  to  all  of  bis 
or  her  issue,  he  intended  simply  to  provide 
that  it  could  go  to  such  of  the  issue  as  his 
child  named  by  will,  but,  upon  failure  of 
the  child  to  make  a  will,  he  provided  by 
clause  2,  where  the  share  should  go.  Then, 
when  he  said  "which  appointment  I  hereby 
empower  my  children  to  make  whether  mar- 
ried or  single,"  he  apparently  intended  to  au- . 
thorlze  all  of  his  children,  regardless  of 
the  question  whether  they  were  married  or 
single,  to  make  an  appointment,  which  was 
to  be  by  last  will  "and  for  such  estates  and 
with  such  limitation  as  may  be  In  such  will 
set  forth,"  but  did  not  name  the  class  of  per- 
sons for  whom  the  appointment  should  be 
made.  Then,  in  clause  3,  he  provided  for 
those  who  died  "intestate  and  without  leav- 
ing Issue."  It  may  be  conceded  that  the 
expression,  "which  appointment,"  would  prop- 
erly be  construed  to  refer  to  the  designa- 
tion of  the  class  from  which  the  appaintees 
must  be  selected,  as  well  as  the  method  of 
making  it,  character  of  estate,  etc.,  if  there 
was  nothing  to  qualify  It,  or  indicate  a  con- 
trary intention,  but,  when  we  find  It  used  In 
connection  with  language  which  must  en- 
large the  appointment  beyond  the  restrictive 
language  previously  used,  if  given  Its  plain 
and  ordinary  meaning,  It  ought  not  to  be 
so  limited.  We  must  either  strike  out  the 
words  "whether  married  or  single,"  which 
Judging  from  their  position  in  the  will  must 
have  been  deliberately  Inserted,  or  attribute 
to  the  testator  a  degree  of  ignorance  that  the 
record  does  not  Justify.  Of  course,  he  did 
not  for  a  moment  suppose  that  a  child  who 
remained  single  would  have  issue,  and,  as 
only  one  of  his  children  was  married  when 
be  made  his  will,  he  must  have  known  that 
the  power  to  appoint  for  "such  of  his  or  her 
Issue"  then  only  applied  to  one  daughter. 
Indeed,  after  a  lapse  of  over  30  years  from 
the  date  of  the  will,  she  alone  can  exercise 
the  power  of  appointment,  as  construed  by 
the  appellants,  as  she  Is  the  only  child  who 
has  more  than  one  child  or  descendant.  It  Is 
not  reasonable  to  suppose  he  would  have  In- 
tended such  a  restrictive  power;  and,  having 
used  expressions  In  clauses  1  and  8  which 
clearly  Indicate  that  he  did  not,  we  must 
give  ^ect  to  them.  If  he  had  intended  tliat 
the  share  of  each  child  who  died  without 
leaving  Issue  should  at  all  events  go  back  into 
his  estate  for  the  benefit  of  his  surviving^ 
children  and  the' Issue  of  deceased  children, 
he  could  so  easily  have  said  so  that  the  ab- 
sence of  such  an  expressed  Intention  is  a 
strong  presumption  that  It  did  not  exist. 
Especially  is  that  .^^^he^^l^^g,pgof 
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th«  two  words  "Intestate  and"  from  clause 
3  would  have  accompllBhed  It  But  be  In- 
serted them  and  now  the  appellants  ask 
us  to  strike  them  out;  at  least  that  is  the 
effect  of  their  contention. 

The  construction  of  the  appellants  woTild 
cause  an  Intestacy  as  to  each  share  held  by 
children  who  die  wlthont  leaving  Issne. 
It  not  only  makes  the  testator  say  what  shall 
be  done  If  any  of  them  die  Intestate,  as  to 
their  respective  shares,  and  without  leaving 
Issue,  but  that  all  such  shall  die  Intestate 
In  respect  thereof,  although  he  said  he  em>- ' 
powered  bis  cliildren  whether  married  or 
single  to  make  an  appointment,  and  provided 
for  what  should  be  done  when  any  died 
"intestate  and  without  leaving  Issue"  with 
such  particularity  as  to  necessarily  imply 
that  he  intended  that  those  who  did  not 
leave  issue  might  make  wills  affecting  their 
respective  shares.  We  are  therefore  of  the 
opinion  that  by  a  proper  construction  of  the 
whole  will  of  Mrs.  Tumbull,  or  any  child 
similarly  situated  (not  leaving  issue),  could 
make  a  valid  will  leaving  her  share  to  such 
person  or  persons  as  she  therein  named. 
Whether  or  not  a  child  having  Issue  could 
leave  her  share  to  any  one  other  than  of 
ha  issue  is  not  involved  in  this  case,  but  we 
liave  no  doubt  that  she  could  leave  it  to  one 
or  more  of  such  issue,  where  there  are  more 
tlian  one. 

We  do  not  deem  the  authorities  cited  by 
appellants  to  be  at  all  in  conflict  with  this 
conclusion.  The  case  of  Smith  v.  Hardesty, 
88  Md.  387,  41  Atl.  788,  so  much  relied  on, 
does  not  seem  to  us  to  in  any  way  control  the 
construction  of  this  will.  There  the  power 
given  the  wife  of  the  testator  was  "to  de- 
vise the  same  at  her  death,  to  my  children 
or  either  of  them.  In  such  manner  as  she 
may  deem  best."  The  testator  had  given 
all  of  Ids  property  to  his  wife,  during  her 
life,  with  power  to  sell  and  dispose,  of  it  as 
she  might  desire,  and  to  exercise  all  rights 
of  ownership  over  it  without  impeachment  of 
waste,  as  fully  as  If  It  belonged  to  her  In 
x'ee  simple.  Then  followed  the  power  to 
devise  It  above  quoted,  and  the  testator  then 
continued,  "At  the  death  of  my  wife,  I  give, 
bequeath  and  devise  to  my  two  children,  all 
of  my  property  tliat  may  remain  undisposed 
of  by  my  wife  at  the  time  of  her  death,  or 
which  she  may  not  dispose  of  by  last  will 
and  testament  or  otherwise";  and  mentioned 
his  two  children  by  name.  The  widow  of 
the  testator  made  a  will  leaving  $200  to  her 
sister,  to  be  paid  out  of  the  proceeds  of  crops 
raised  on  a  farm  which  had  belonged  to  the 
testator,  and  then  left  the  farm  subject  to 
a  charge  of  the  $200  to  a  granddaughter. 
We  held  that  the  widow  only  had  a  life  es- 
tate in  the  property  with  a  i>ower  of  dis- 
position of  the  reversion,  and  that  the  power 
to  devise  was  expressly  limited  to  one  or 
tx>th  of  the  testator's  two  children,  and,  al- 
though both  of  them  were  then  dead,  the  wid- 
ow had  no  power  to  make  other  disposition 


of  the  property  by  her  Will.  In  that  case 
we  had  no  question  as  to  whom  the  will  of 
the  testator  authorized  his  wife  to  appoint 
When  that  is  determined,  there  is  generally 
not  much  difficulty  In  deciding  whether  the 
power  has  been  properly  exercised,  but  in 
this  case  we  are  called  upon  to  determine 
whether  one  of  the  testator's  children  who 
had  no  issue  could  under  the  provisions  of 
the  win  make  an  appointment — la  other 
words,  the  question  here  is  whether  Mrs. 
Turnbull,  having  no  Issue,  had  the  power  to 
appoint  any  one,  while  in  Smith  v.  Hardesty 
it  was  whether  the  widow  had  the  power  to 
appoint  those  she  did  appoint  If  we  had 
concluded  that  the  testator  only  intended  to 
give  each  child  power  to  appoint  one  or 
more  of  his  or  her  issue,  of  course,  the  will 
of  Mrs.  Tumbull  would  not  have  been  a  good 
execution  of  the  power,  but  having  conclud- 
ed that  such  was  not  his  intention,  but  that 
he  meant  that  his  children  who  had  no  Issue 
could  make  an  appointment  by  will,  it  must 
be  conceded  that.  If  we  are  right  In  that 
conclusion,  there  was  a  general  power  of 
appointment  given  to  such  of  his  children, 
and  it  was  not  attempted  to  be  limited,  as 
was  done  in  Smith  v.  Hardesty,  to  a  particu- 
lar class. 

Without  discussing  other  authorltlefl,  as 
we  have  found  none  which  were  of  assist- 
ance in  enabling  us  to  reach  a  conclusion  as 
to  what  was  the  Intention  of  the  testator 
beyond  those  announcing  general  principles 
applicable  to  wills,  we  will  affirm  the  decree; 
but  will  direct  the  costs  to  be  paid  by  the 
trustee  out  of  the  corpus  of  the  estate  pass- 
ing under  the  will  of  Mrs.  Turnbull,  inas- 
much as  It  was  proper  to  have  the  question 
determined  by  the  court 

Decree  affirmed,  the  costs  to  be  paid  by 
the  trustee  out  of  the  corpus  of  the  estate, 
passing  under  the  will  of  Sophia  O.  0.  Tum- 
bulL 


(los  Md.  ni) 

BOOOS  V.  INTER-AMEIRICAN  MINING  & 
SMIOLTING  CO. 

INTER-AMERICAN  MINING  &  SMELT- 
ING CO.  V.   BOGGS. 
(Court  of  Appeals  of  Maryland.    April  2,  1907.) 

1.  Pbocess— Bebviob— Stttficibncy. 

Where  a  director  of  a  corporation  knew  of 
the  inBtitution  of  a  suit  against  it  and  of  the 
sheriffs  desire  to  summon  it  by  serving  process 
on  him  as  a  director,  and  that  a  deputy  was 
about  to  make  that  service,  he  could  not  defeat 
service  by  running  out  of  the  room  and  slam- 
ming a  door  in  the  officer's  face. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  40,  Process,  \\  76-82.] 

2.  COEPOBATIOKS   —    FOBEIGN    —   PbOCXSS  - 

Removal  of  Ojticb  fbom  State. 

Under  the  express  provisions  of  Code  Pub 
Gen.  Laws,  art.  23,  !S  40&-412,  where  a  for 
eign  corporation  went  into  a  state,  transacted 
business,  and  incurred  a  liability  therein,  the 
courts  of  that  state  acquired  juriadiction  of  a 
suit  on  that  liability  by  service  of  process  on 
a  resident  director,  though  the  oorpontti<$ii .' 
Digitized  by ' 
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ranoved  ita  office  from,  and  ceaaed  to  do  biui- 
neas  in,  the  state  before  tbe  auit  was  broafht. 

[Ed.  Mote.— For  cases  in  point,  see  Oent.  Dig. 
ToL  12,  Corporations,  |g  2603-2626.] 

8.  JuoaiisnT— VA01.1X0H— Obodhdb. 

Where  a  court  acquires  jurisdiction  of  the 
subject-matter  and  the  parties  of  a  suit,  when 
the  provisions  of  the  rule  day  acts  liave  been 
conformed  to,  and  judgment  regularly  entered 
thereunder,  it  will  not  be  stricken  out  on  mo- 
tion of  the  defendants  unless  some  reason  be 
shown  why  the  defendant  was  prevented  from 
appearing  and  defending  in  accoraance  with  the 
statute  or  upon  some  ground  of  fraud,  surprise, 
or  mistake;  and,  when  the  motion  to  set  aside 
is  made  after  tbe  term  at  which  it  was  rendered, 
proof  of  fraud,  surprise,  ot  mistake  must  be 
dear  and  convinciog. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
voL  80,  Judgment,  U  264,  26&-284.] 

4.  Affkai.  —  Ordkrs  Appxaxabub  —  Rkfusai. 
TO  KsguiBB  Secubitt  tob  Costs. 

Appeal  will  not  lie  from  an  order  refusing 
to  require  a  nonresident  plaintiff  to  furnish  se- 
curity for  costs ;  it  being  not  final  in  its  nature, 
nor  settling  any  substantial  right  of  the  defend- 
ant, nor  denying  tbe  means  of  further  defending 
the  suit 

[Bd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  2,  Appeal  and  Error,  H  641,  823.] 

B.  Costs— Sbcubitt  fob  Costs— Apfucation. 
The  record  on  appeal  from  an  order  refus- 
big  to  require  plaintiif,  alleged  to  be  a  nonresi- 
dent, to  give  security  for  costs  insufficiently 
showed  bis  nonresidence,  though  the  application 
for  the  rule  for  security  so  stated;  the  applica- 
tion having  been  made  ex  parte,  and  having  not 
bMn  sworn  to  nor  accompanied  by  admisston, 
affidavit,  or  proof  of  such  nonresidence. 

[Ed.  Note.— For  cases  in  point,  see  Cent,  Dig, 
vol.  13,  Costs,  a  462,  471.] 

Appeals  from  Superior  Court  of  Baltlmora 
City;  Hairy  Stockbrldge,  Judge. 

Action  by  William  K.  Boggs  against  Inter- 
American  Mining  ft  Smelting  Company. 
From  an  order  striking  out  upon  terms  of 
final  Judgment  in  bis  favor,  plaintiff  appeals; 
and  from  an  order  refusing  to  lay  a  rule 
security  for  costs  upon  plaintiff,  defendant 
appeals.  Order  striking  out  Judgment  revers- 
ed.   Defendant's  appeal  dismissed. 

Argued  before  BRISCOE,  SCHMUCKBE, 
BOYD,  PBARCB,  BURKE,  and  ROGERS,  JJ. 

Stewart  Janney,  for  plaintiff.  Joseph  N. 
Glman,  for  defendant 

SCHMUCKER,  J.  The  first  of  tbe  cross- 
appeals  In  this  case  is  by  William  R.  Boggs, 
the  plaintiff  below,  from  an  order  of  the 
superior  court  of  Baltimore  City  striking  out 
upon  terms  of  final  Judgment  theretofore  ren- 
dered In  bis  favor  against  the  Inter-Ameri- 
can Mining  &  Smelting  Company.  The  sec- 
ond is  by  the  said  company,  the  defendant 
below,  from  an  order  of  tbe  same  court,  re- 
fusing upon  its  application  to  lay  a  rale 
security  for  costs  upon  the  plaintiff,  who 
was  alleged  to  be  a  nonresident  of  this  state. 
The  two  appeals  were  beard  together  and 
they  can  be  disposed  of  by  one  opinion. 

The  mining  company  was  incorporated  In 
the  District  of  Columbia;  but  for  some  time 
prior  to  March  7,  1906,  its  ofQce,  where  its 
records  were  kept  and  from  which  Its  gen- 


eral business  was  transacted,  WH  In  tbe  Cal- 
vert Building,  in  Baltbnote,  and  during  that 
time  H.  0.  Tumbull,  Jr.,  who  did  business 
in  Baltimore  Cltf  and  resided  in  Baltimore 
county,  was  president  of  the  corporation. 
During  the  time  that  tbe  company  was  thus 
located  In  Baltimore  City,  its  president,  pur- 
porting to  act  in  its  behalf,  employed  the 
plaintiff,  Boggs,  as  a  mining  engineer  at  a 
salary  of  $200  per  month  and  personal  and 
traveling  expoises.  On  May  28,  1906,  Boggs 
sued  the  company  In  tbe  superior  court  to  re- 
cover his  salary  and  expenses  for  October, 
November,  and  December,  1905,  and  Jan- 
uary, 1906,  amounting  in  the  aggregate  to 
$1,188.  The  suit  was  brought  under  and  in 
conformity  to  the  rule  day  acts  In  force  In 
Baltimore  City,  and  the  defendant  having 
been  returned  summoned,  and  having  failed 
to  appear  to  the  action  or  plead.  Judgment 
by  default  was  entered  against  It  on  June 
27,  1906.  On  the  same  day  the  Judgment 
by  default  was  duly  extended  for  $1,188  and 
costs.  On  October  17, 1906,  the  company  ap- 
peared by  counsel,  and  moved  to  strike  out 
the  Judgment  on  two  grounds:  (1)  That  it, 
being  a  foreign  corporation,  was  never  serv- 
ed with  summons  within  the  meaning  of  tbe 
Maryland  statutes,  and  was  therefore  not 
properly  In  court  when  the  Judgment  was 
rendered,  and  (2)  that  it  was  not  amenable 
to  this  suit  lit  the  state  of  Maryland,  and  tbe 
judgment  and  all  of  the  proceedings  are  void 
for  want  of  Jurisdiction.  At  tbe  hearing  of 
the  motion  to  strike  out  the  Judgment,  testi- 
mony was  taken  tending  to  prove  that  on 
March  7,  1906  the  company  moved  its  office 
and  papers  and  seal  from  Baltimore  to  Eiast 
Orange,  N.  J.,  and  thereafter  did  not  conduct 
any  business  In  Maryland,  and  that  Wm.  R. 
Sweeney  was  selected  president  of  tbe  com- 
pany to  succeed  Mr.  liimbull,  although  the 
latter  remained,  and  at  the  time  of  the  In- 
stitution of  the  suit  was,  one  of  its  dlrectwE. 
P.  M.  Cover,  a  deputy  sheriff  of  Baltimore 
City,  then  testified  that,  having  been  direct- 
ed to  serve  the  writ  In  the  case'  upon  Mr. 
Tumbull,  he  went  over  to  the  Calvert  Build- 
ing, and  asked  Tumbull  If  be  was  one  of  tbe 
(^cers  of  the  company,  and  he  replied  that 
he  was  not,  hot  had  formerly  been  Its  presi- 
dent. To  the  best  of  witness'  recollection, 
TurnbuU  said  that  be  knew  the  plaintiff, 
Boggii,  and  would  like  to  see  him  get  what 
was  due  him.  The  deputy  reported  this  In- 
terview to  the  sheriff,  who  told  him  to  serve 
the  writ  on  Ttunbnll,  as  he  was  one  of  the 
directors,  and  the  deputy  went  back  to  do  It; 
but  Tumbull  shut  the  door  in  his  face,  and 
would  not  let  him  serve  it.  The  deputy 
further  swore  that  he  explained  his  object 
to  Mr.  Tumbull,  and  the  latter  saw  the  writ, 
and  said  be  was  doing  what  he  could  to  get 
Mr.  Boggs  rlgbted  in  tiie  matter,  or  some- 
thing to  that  effect  He,  the  deputy,  did  not 
read  the  writ  to  Mr.  TurnbuU,  but  he  ex- 
plained It  to  him,  and  Tumbull  looked  at  the 
writ  Thatcher  Bell,  another  deputy  sheriff. 
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testiflcd  that  he  was  told  by  the  sheriff  to  go 
over  to  the  Calvert  Bolldlng  and  serre  the 
writ  on  Mr.  Tombnll;  that  Gover  had  not 
been  able  to  get  a  serrlce.  Witness  went 
orer  to  Tnmboirs  office  with  the  copies 
ready  to  serve,  and  said  to  Tumbnll,  "I  have 
a  paper  to  serve  on  yon."  Tumbnll  said,  "I 
know  what  you  have,"  and  started  to  go  ont 
Witness  reached  for  Tumbnll  with  the 
copies,  and,  when  the  latter  kept  running,  he 
commenced  to  read  them,  but  Tombull  got 
Into  the  next  room  and  slammed  the  door. 
Witness  then  laid  the  copies  on  the  table  and 
returned  to  the  sherUTe  office.  He  left  the 
copies  of  the  narr.,  notice  to  plead,  and  writ 
in  this  case  on  the  table  In  Tumbull's  office. 
Mr.  Tumbnll  was  put  on  the  stand,  and  his 
account  then  given  of  the  visits  of  the  two 
deputy  sheriffs  to  him  substantially  corrobor- 
ated their  testimony,  except  he  denied  that 
.be  said  to  the  deputy  Bell  that  he  knew  what 
he  bad,  or  that  he  (Tumbull)  saw  or  looked 
-at  the  writ.  There  was  also  evidence  tend- 
ing to  show  that  Mr.  Tumbull  never  reported 
the  service  of  the  writ  on  him  to  the  com- 
pany, or  took  any  steps  himself  looking  to  a 
defense  of  the  action^  and  that  the  motion 
had  been  promptly  made  by  the  company 
when  it  learned  of  the  suit  and  Judgment. 

Assuming  that  Tumbull  was  a  proper  per- 
son upon  whom  to  serve  the  writ  and  other 
papers,  we  are  indisposed  to  consume  much 
time  in  discussing  the  sufficiency  of  the  serv- 
ice. It  is  apparent  from  the  evidence  that 
Tumbull  was  fully  informed  as  to  the  in- 
Btttntion  of  the  suit  by  Hoggs  against  the 
company  and  the  desire  of  the  sheriff  to  sum- 
mon the  company  by  serving  the  papers  on 
him  as  one  of  its  directors,  and  knew  that 
the  deputy  was  about  to  make  that  service 
when  he  attempted  to  elude  him  and  evade 
the  service  by  running  out  of  the  room  and 
slamming  the  door  In  the  officer's  face.  Nei- 
ther he  nor  the  company  he  represented,  if 
he  did  represent  It  for  the  purpose  of  the 
service,  can  be  permitted  to  set  up  such  a 
state  of  facts  In  support  of  the  motion  to 
strike  ont  the  Judgment  He  might  as  well 
have  remained  in  his  office  and  put  his 
fingers  in  Itis  ears  while  the  deputy  read  the 
writ  to  blm,  and  then  claimed  to  be  without 
Information  as  to  Its  contents  or  purpose. 
Defendants  have  frequently  sought  to  evade 
or  defeat  service  of  process  upon  them  by 
flight  or  refusal  to  acc^t  the  process  handed 
them  by  the  serving  officer,  but  the  courts 
have  held  snch  efforts  futile.  Davison  v.  Bak- 
er, 24  How.  Prac.  (N.  Y.)  42;  Slaght  v.  Bob- 
bins, 13  N.  J.  Law,  340;  Borden  v.  Borden,  63 
Wis.  377,  23  N.  W.  678;  Baker  v.  Carleton, 
82  Me.  334. 

The  laws  of  this  state  do  not  prescribe 
precisely  how  a  summons  shall  be  served 
upon  an  Individual  defendant.  The  service 
must  be  a  personal  one  (2  Poe,  Pleading  & 
Practice,  par.  62) ;  but  the  sheriff  is  not  re- 
quired to  read  the  writ  to  the  defendant. 


although  it  is  usual  for  him  to  read  It  or  oc- 
plain  its  nature  and  leave  a  copy  of  it  with 
tbe  person  served.  Sections  409  to  412  of 
article  23  of  the  Code  of  Public  General  Laws 
provide  for  service  of  process  upon  corpora- 
tions. Section  400  provides  that  any  for- 
eign corporation  which  shall  transact  busi- 
ness in  this  state  "shall  be  deemed  to  exer- 
cise franchises"  here,  and  "shall  be  liable  to 
suit  in  any  of  the  courts  of  this  state  on  any 
dealings  or  transactions  therein."  Section 
410  authorized  process  against  a  domestic 
corporation  to  be  served  on  any  president, 
director,  etc.  Section  411  provides  that  suit 
may  be  brought  In  any  court  In  this  state 
against  any  foreign  corporation  "deemed  to 
hold  and  exercise  franchises  In  this  state," 
by  a  resident  of  this  state  on  any  cause  of 
action,  and  by  a  nonresident  plaintiff  when 
the  cause  of  action  has  arisen  In  this  state, 
and  that  process  In  such  suits  may  be  served 
as  provided  in  section  410,  or  It  may  be 
served,  in  tbe  manner  prescribed,  upon  any 
agent  of  snch  corporation.  Section  412  pro- 
vides that  If  any  corporation,  embraced  in  tbe 
preceding  section,  after  any  liability  shall 
occur  within  this  state,  or  after  any  con- 
tract shall  have  been  made  by  it  with  any 
resident  of  this  state,  shall  cease  to  have 
any  agent  within  the  state,  and  no  presld«it, 
director,  or  manager  of  th'e  corporation  can 
be  found  within  the  state,  then,  in  such  case, 
service  of  any  writ  or  process  from  the  courts 
of  this  state  may  be  had  on  the  person  who 
was  last  the  agent  of  such  corporation ;  and 
the  statute  in  such  case  farther  provides  for 
the  service  of  copies  on  tbe  officers  of  the 
company,  wherever  they  may  be  found,  In 
cases  where  the  writ  has  been  served  on  the 
last  agent.  These  sections,  when  properly 
construed  together,  provide,  among  other 
things,  that  where  any  corporation,  domestic 
or  foreign,  shall,  while  transacting  business 
In  this  state.  Incur  a  liability  here  or  make 
a  contract  with,  any  resident  of  this  state 
and  shall  thereafter  cease  to  have  an  agent 
here,  service  of  any  writ  or  process  Issuing 
from  the  courts  of  this  state.  In  respect  to 
such  liability  on  contract,  may  be  made 
upon  the  president  or  any  director  or  man- 
ager of  the  corporation.  If  be  can  be  found  In 
this  state.  In  other  words,  that,  if  a  foreign 
corporation  comes  here  and  transacts  busi- 
ness and  Incurs  liabilities  here,  it  sltall  be 
quoad  those  liabilities  remain  subject  to  the 
Jurisdictions  of  our  courts,  even  though  after 
Incurring  the  liabilities  it  may  have  removed 
its  office  and  business  to  another  state.  With 
these  laws  upon  our  statute  book  staring  it 
in  the  face,  the  def aidant  came  here  and 
transacted  business,  and  in  the  course  of 
that  business  Incurred  the  liability  for  tbe 
enforcement  of  which  the  present  suit  was  Ir- 
stltuted.  It  cannot  now  be  heard  to  say  to 
the  courts  of  this  state  that  no  Jurisdiction 
for  the  purposes  of  this  suit  was  acquired 
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over  It,  by  service  of  process  according  to 
our  laws  apon  one  of  its  directors  residing 
within  this  state,  because  since  incurring 
the  liability  it  has  removed  its  office  to  an- 
other state:  "If  a  state  permits  a  foreign 
corporation  to  do  business  within  her  limits, 
and  at  the  same  time  provides  that  in  suits 
against  it  for  business  there  done  process 
shall  be  served  upon  its  agents,  the  provi- 
sion is  to  be  deemed  a  condition  of  the  per- 
mission, and  corporations  that  subsequently 
do  business  in  the  state  are  to  Tae  deemed  to 
assent  to  such  condition  as  fully  as  though 
they  had  specially  authorized  their  agents 
to  receive  service  of  the  process."  St  Clair  v. 
Ck)Z,  106  U.  S.  850,  1  Sup.  Ct  S54,  27  L.  Ed. 
222.  The  court  below  in  our  opinion  ac- 
quired Jurisdiction  over  the  defendant  In  this 
suit  by  the  service  of  the  process  upon  its 
resident  director  Mr.  Tnmbull. 

In  cases  where  the  court  has  Jurisdiction 
of  the  subject-matter  and  the  parties,  "when 
the  provisions  of  the  rule  day  acta  have  been 
conformed  to,  and  a  Judgment  regularly  en- 
tered thereunder,  it  will  not  be  stricken  out 
upon  motion  of  the  defendant,  unless  some 
reason  be  shown  wliy  tbe  defendant  was 
prevented  from  appearing  and  making  de- 
fense in  accordance  with  the  requirements 
of  the  statute  or  upon  some  ground  of  fraud, 
surprise,  or  mistake."  Mueller  v.  Michaels, 
101  Md.  191,  60  Atl.  486;  Orifath  v.  Adams, 
95  Md.  170,  52  Atl.  66;  Coolbourn  v.  Boulton, 
100  Md.  350,  59  Atl.  711 ;  Gemmell  v.  Davis, 
71  Md.  458,  18  Atl.  066.  When,  as  in  the 
present  case,  a  motion  to  set  aside  a  Judgment 
is  made  after  the  term  at  which  it  was  ren- 
dered, the  proof  of  fraud,  surprise,  or  mis- 
take must  be  clear  and  convincing.  Abell  v. 
Simon,  49  Md.  318;  Smith  v.  Black,  51  Md. 
247;  Slewerd  v.  Farnen,  71  Md.  627,  18  AO. 
968.  There  bting  an  absence  from  the  rec- 
ord before  us  of  proof  of  any  of  the  grounds 
whose  existence  is  essential  to  warrant  the 
vacating  of  the  Judgment,  the  learned  Judge 
below  ened  in  passing  the  order  striking  it 
out,  and  that  order  must  be  reversed. 

The  appeal  from  the  order  refusing  to  re- 
quire the  plaintiff  to  furnish  security  for 
coats  must  be  dismissed.  That  order  was  not 
.  final  in  Its  nature,  nor  did  it  settle  any  sub- 
stantial right  of  tbe  appellant  or  deny  to  it 
tbe  means  of  further  defending  the  suit.  Git- 
tings  T.  State,  33  Md.  461 ;  Ohappell  v.  Funk,. 
57  Md.  479.  Furthermore,  it  does  not  ap- 
pear from  the  record  that  the  plalntifl;  is  In 
fact  a  nonresident  of  the  ptate.  It  Is  so 
stated  in  the  application  for  the  rule  for 
security  for  costs,  but  the  application  was 
made  ex  parte,  and  was  not  sworn  to  nor  ac- 
companied by  admission,  affidavit,  or  proof 
of  the  fact  of  bis  alleged  nonresidence. 

Order  striking  out  the  Judgment  reversed, 
with  costs.  Appeal  from  the  order  refusing 
to  lay  rule  security  tor  costs  dismissed,  with 
costs. 


oat  lU.  tM> 

BEIIXY  et  al.  v.  BBISTOW  et  al. 
(Court  of  Appeals  of  Maryland.    April  2,  1907.) 

1.  Wills— Nature  or  Estates  Created. 

Testator  made  a  gift  to  a  son  and  two 
daughters,  and  provided  that  on  the  death  of  tbe 
survivor  of  them  the  property  should  then  l>e 
divided  between  "tbe  children  the  lawful  heirs 
of  my  aforesaid  children."  Beld,  that  the  rule 
in  Shelley's  Case  was  inapplicable,  and  testa- 
tor's children  did  not  take  a  life  estate  in  posses- 
sion and  an  inheritance  in  remainder. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  49,  WUls,  §§  1372-1374,   1377.] 

2.  Same— Contingent  Estates. 

A  testator  made  a  gift  to  his  son  and  two 
daughters,  and  declared  that,  on  the  death  of 
the  last  survivor  of  them,  the  property  should 
l>e  divided  between  "the  children  the  lawful 
heirs  of  my  aforesaid  children."  Held,  that  the 
gift  to  the  grandchildren  was  a  contingent  re- 
mainder, which  coald  not  iiecome  vested  unless 
there  were  living  at  the  time  of  the  death  of 
the  last  surviving  child  of  the  testator  children 
of  the  testator's  three  children. 

[FA.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  49,  Wills,  $t  1488,  1495,  1498-1499,  1502, 
1503.] 

Appeal  from  Circuit  Court  No.  2  of  Balti- 
more City ;  Pere  L.  Wickes,  Judge. 

Bill  of  interpleader  against  Helen  J.  Q. 
Reilly  and  another  and  ^illiam  H.  Bristow, 
executor  of  Frederick  H.  Orlffln,  deceased, 
and  others,  for  the  construction  of  the  will  of 
John  A.  Orlffln,  deceased.  From  a  decree  con- 
struing the  will,  Helen  J.  G.  Rellly  and  anoth- 
er appeal.    Affirmed. 

Argued  before  BRISCOE,  BOXD,  PEABCE, 
SCHMUCKBB,  BUBKE.  and  ROGEBS,  JJ. 

Michael  A.  Mull  in,  for  appellants.  Albert 
C.  Ritchie,  for  appellees. 

FEARCB,  J.  This  case  involves  tbe  om- 
struction  of  tbe  will  of  John  A.  Orlffln,  of 
Philadelphia,  Pa.,  who  died  in  September, 
1902. 

Tbe  clause  here  in  question  is  as  follows, 
tbe  punctuation  being  exactly  as  it  appears 
in  the  record,  and  that  being,  as  we  are  in- 
formed by  counsel,  Just  as  It  appears  on  tbe 
original  will:  "I  give,  devise,  l>equeatb  and 
desire  tbat  all  the  dividends,  interest,  rents 
and  net  income  derived  from  my  aforesaid 
estate  or  property  shall  go  to  and  be  divided 
equally  between  my  son  Frederic  Hintze 
Griffin  and  my  daughter  Annie  Hintze  Griffin 
until  my  daughter  Helen  Julia  Orlffln  Rellly 
wife  of  Colonel  James  William  Reilly,  United 
States  Army,  l)ecome8  a  widow,  whenever  my 
said  daughter  Helen  Julia  Orlffln  Rellly  be- 
comes a  widow  then  in  that  case  all  the  said 
dividends,  interest,  rents  and  net  Income  de- 
rived from  my  aforesaid  estate  or  property 
to  be  divided  equally  between  my  son  Fred- 
eric Hintze  Griffin  my  daughter  Annie  Hintze 
Orlffln  and  my  daughter  Helen  Julia  Orlffln 
Rellly  If  either  my  son  Frederic  Hintze  Grif- 
fin or  my  daughter  Annie  Hintze  Orlffln  die 
then  in  that  case  all  the  said  dividends.  In- 
terest, rents  and  net  Income  derived  from  my 


Digitized  by  V^OOQIC 


Md.) 


BEILLT  y.  BBISTOW. 


263 


aforesaid  estate  or  property  to  be  divided 
equally  between  my  aforesaid  son  or  daughter 
that  ronalns  alive  and  my  daughter  Helen 
Jnlla  Orlffln  Rellly,  then  whenever  either  of 
my  last  two  children  die  then  in  that  ease  all 
the  said  dividends,  interest,  rents,  and  net 
Income  derived  from  my  aforesaid  estate  or 
property  to  go  to  the  last  of  my  aforesaid 
children  that  remains  alive  as  long  as  my 
said  child  lives  then  after  all  my  aforesaid 
children  die  then  in  that  case  all  my  aforesaid 
estate  or  property  and  dividends,  interest, 
rents  and  net  Income  derived  therefrom  to  go 
to  and  be  divided  between  the  children  the 
lawful  heirs  of  my  aforesaid  children  the 
lawful  heirs  of  my  aforesaid  to  receive  and 
be  allowed  and  paid  what  would  have  been 
tbelr  parents  share  of  my  aforesaid  estate  or 
property,  dividends,  Interest,  rents  and  net 
Income  derived  therefrom."  Frederic  Hintze 
Oriffin  died  January  1,  1905,  unmarried  and 
without  issue,  leaving  a  last  will  and  testa- 
mtant  by  which  he  made  certain  beqnests  and 
devises,  and  made  Wm.  H.  Brtstow,  one  of 
the  appellees,  his  executor.  Annie  Hintze 
Grlffln  died  March  1,  1905,  mimarrled  and 
without  Issue,  but  leaving  a  last  will  and 
testament  by  which  she  devised  and  bequeath- 
ed all  of  her  property  to  said  Helen  JuUa 
Grlffln  Rellly.  Mrs.  Rellly  and  her  husband 
are  both  still  living.  Mrs.  Rellly  has  had 
three  children.  The  eldest,  Henry  Hintze 
Rellly,  died  intestate  and  without  Issue  on 
June,  23,  1892,  In  the  lifetime  of  the  testator, 
John  A.  Orlffln.  Wm.  GrilSn  Rellly  and  Fred- 
erick Hamilton  Rellly,  the  two  other  children 
of  Mrs.  Rellly,  both  survived  the  testator,  John 
A.  Orlffln,  but  have  both  since  died  Intestate 
and  without  issue,  the  former  on  January  21, 
1904,  and  the  latter  on  January  11, 1904.  The 
property  in  dispute  In  this  case  consists  ex- 
clusively of  the  proceeds  of  a  policy  of  fire 
Insurance  upon  a  house  In  Baltimore  destroy- 
ed by  Are  on  February  7,  1904,  which  house 
bad  been  the  property  of  the  wife  of  John  A, 
Griffin  and  was  devised  by  her  to  him.  The 
policy  of  Insurance  was  originally  issued  to 
Mrs.  Oriffin,  was  renewed  from  time  to  time 
In  her  life,  and  after  her  death,  in  1900,  was 
renewed  "for  acct  of  estate  of  Henrietta  H. 
Griffin  for  three  years  to  May  eth,  1906,"  and 
so  stood  at  the  time  of  the  fire.  The  insur- 
ance company  recognized  Its  liability  for  the 
loss,  and  filed  a  bill  of  interpleader  against 
the  claimants  for  its  protection.  Under  this 
bill  a  decree  was  passed  directing  payment 
Into  court  of  the  proceeds  of  the  policy,  less 
tiie  costs  paid  by  the  insurance  company  and 
a  fee  allowed  its  solicitor,  and  the  claimants 
were  required  to  interplead.  Upon  this  de- 
cree the  usual  proceedings  were  had;  It  be- 
ing conceded  by  all  concerned  that  the  re- 
newal of  the  policy  In  the  terms  stated  simply 
Indicated  that  the  loss  was  payable  to  those 
who  were  entitled  to  the  property  assured. 
Upon  bearing,  the  circuit  court  No.  2  passed 
a  decree  appointing  the  Baltimore  Trust  & 


Guarantee  CSompany  tmstne  to  receive  the 
fund  in  question,  and  to  hold  the  same  In 
trust  for  Mrs.  Reiliy  during  her  life,  and  up- 
on her  death,  leaving  no  child  or  children  STur- 
vivlng  her,  to  distribute  one-third  thereof  un- 
der the  will  of  Frederic  H.  Grlffln,  one-tbird 
under  the  will  of  Annie  H.  Grlffln,  and  one- 
third  under  the  will  of  Mrs.  ReiUy,  or,  if  she 
leaves  no  will,  then  this  one-third  to  the 
heirs  at  law  of  Mrs.  Rellly,  and,  If  Mrs. 
Rellly  dies  leaving  a  child  or  children  sur- 
viving ber,  then  to  distribute  one-third  to 
such  child  or  children,  and  to  distribute  the 
remaining  two-thirds  as  follows,  viz.:  One- 
third  under  the  will  of  Frederic  H.  Griffin, 
one-third  under  the  will  of  Annie  H.  Griffin, 
and  one-third  under  the  will  of  Mrs.  Rellly, 
or.  If  she  leaves  no  will,  then  this  one-third 
to  her  heirs  at  law — and  from  that  decree 
Mrs.  Rellly  and  her  husband  have  both  ap- 
pealed. 

This  decree  proceeds  upon  the  theory  that 
Mrs.  Rellly  Is  entitled  as  sole  surviving  life 
tenant  to  a  life  interest  in  the  fund,  which 
represents  real  estate,  and  that  the  remain- 
der therein  Is  a  contingent  remainder,  which 
can  never  become  vested  unless  there  are  liv- 
ing at  Mrs.  Reilly's  death  children  of  the 
testator's  three  childrai  heretofore  named; 
that.  If  Mra  Rellly  dies  without  leaving  a 
child  or  children  surviving  her  (the  other  two 
children  of  the  testator  being  now  dead  with- 
out issue),  there  will  be  an  intestacy  as  to 
said  remainder,  which  will  then  vest  In  the 
heirs  at  law  of  John  A.  Orlffln  who  were 
living  at  bis  death,  and  in  that  event  will  pass 
one-third  under  the  will  of  Frederic  H.  Grif- 
fin, one-third  under  the  will  of  Annie  H. 
Grlffln,  and  one-third  under  the  will  of  Mrs. 
Rellly,  or,  if  she  leaves  no  will,  then  to  her 
heirs  at  law ;  and,  further,  that  if  Mrs.  Rell- 
ly dies  leaving  a  child  or  children  surviving 
her,  then  a  one-third  interest  in  said  remain- 
der will  vest  in  such  child  or  children,  but 
there  will  be  an  intestacy  as  to  the  remaining 
two-thirds  of  said  remainder,  which  will  then 
vest  in  the  heirs  of  the  testator  who  were 
living  at  his  death,  and  will  in  that  event  pass 
one-third  under  the  will  of  Frederic  H.  Grlf- 
fln, one-third  under  the  will  of  Annie  H.  Grif- 
fin, and  one-third  nnder  the  will  of  Mrs. 
Rellly,  or.  If  she  leaves  no  will,  then  to  her 
heirs  at  law.  The  contention  of  the  appel- 
lants Is  that  the  testator's  two  grandchil- 
dren living  at  bis  death  took  vested  estates 
in  the  remainder  of  the  testator's  estate  sub- 
ject to  the  life  estates  given  to  his  own  chil- 
dren, and  subject  to  the  letting  hi  of  any 
after-bom  children  of  the  testator,  and  that 
upon  their  death  Intestate  the  remainder  un- 
der the  statute  of  descents  then  vested  In 
their  father.  Gen.  Rellly,  as  their  heir  at 
law. 

The  appellees,  on  the  other  hand,  contend 
that  under  the  rule  in  Shelley's  Case  each  of 
the  testator's  three  children  took  a  life  es- 
tate In  possession,  and  an  inherltan<».ln  x^ 
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malnder,  which  latter,  upon  the  termination 
of  the  last  life  estate,  passes,  under  the  wills 
of  Frederic,  Annie,  and  Mrs.  ReiUy,  one-third 
nnder  each.  The  argument  of  appellees'  coun- 
sel ui>on  this  contention  was  able,  and  we 
have  given  It  careful  consideration.  It  rests 
for  Its  authority  mainly  upon  three  cases 
from  the  Supreme  Court  of  Pennslyvanla, 
via..  Mason  v.  Ammon,  117  Pa.  St  127, 11  Atl. 
449 ;  Sheeley  v.  Neldhammer,  182  Pa.  St  163, 
37  Atl.  939;  Sbapley  y.  Dlebl,  203  Pa.  St 
566,  53  Atl.  374,  and  it  must  be  conceded  they 
afford  proper  ground  for  argument  by  coun- 
seL  In  Mason  v.  Ammon  the  devise  was  to 
"said  sister,  and  at  her  death  to  her  child, 
children,  or  other  lineal  descendants";  and 
the  conrt  said:  "It  Is  admitted  that  whilst 
'child'  or  'children'  will  not,  per  se,  be  con- 
strued to  be  a  word  of  limitation,  yet  when 
.  coupled  with  some  other  expression  of  testa- 
tor showing  that  they  were  used  as  a  nomen 
collectivum,  signifying  'heirs  of  the  body,'  the 
rule  in  Shelley's  Case  has  been  applied."  And 
the  court  in  that  case  laid  hold  of  the  words, 
"or  other  lineal  descendants,"  as  Indicating 
the  nature  of  the  estate  Intended  to  be  glvoi 
to  the  successors  of  said  sister  as  one  be 
meant  they  should  take  by  descent  from  her. 
An  illustration  of  the  same  process  of  rea- 
soning is  found  in  pur  own  decisions  in  B. 
&  O.  R.  R.  V.  Patterson,  68  Md.  606,  13  Atl. 
369,  in  which  this  court,  speaking  through 
Judge  Miller,  said:  "ODunsel  have  argued  as 
if  the  words,  'heirs  of  the  body  of  the  father' 
mean  the  same  thing  as  'heirs  of  the  blood 
of  the  father*  [the  language  of  the  devise  in 
that  case],  but  to  this  we  cannot  agree.  The 
former  Include  only  heirs  in  the  descending 
line,  while  the  latter  Include  heirs  both  in 
the  ascending  and  descending  line,  and  In 
our  opinion  mean  the  same  thing  as  'heirs  on 
the  part  of  the  father.'  In  Sheeley  v.  Neld- 
hammer, the  devise  was  to  one  for  life,  and 
then  "to  his  children  or  legal  heirs."  This 
was  held  to  vest  in  the  first  taker  an  estate 
in  tall,  converted  by  the  statute  Into  an  es- 
tate in  fee  simple.  The  court  said:  "The 
words  'legal  heirs'  are  in  this  connection 
equivalent  to  'descendants.'  It  does  not  mat- 
ter that  this  may  defeat  the  testator's  in- 
tention. Such  is  the  common  result  of  the 
application  of  the  rule  in  Shelley's  Case." 
In  Shapley  v.  Deihl  there  was  a  grant  to  a 
son  for  life,  then  "to  his  children  or  heirs," 
and  It  was  held  to  vest  a  fee  in  the  son.  The 
court  said:  "Suppose  he  had  omitted  'chil- 
dren' and  said  'heirs'  only.  The  precise  case 
for  the  rule  would  have  been  presented.  Xet 
the  meaning  would  have  been  exactly  the 
same,  and  the  children  would  have  come  In 
as  first  In  the  line  of  inheritance."  In  all 
three  of  these  cases  it  may  be  observed  that 
the  word  "or"  was  employed,  "children, 'or 
other  lineal  descendants,"  "children,  or  legal 
heirs,"  "children,  or  heirs,"  Indicating  alter- 
nate devises,  to  children  if  any,  and,  if  none, 
then  "to  other  lineal  descendants,"  "to  all 


legal  heirs,  to  all  heirs."  Bat  In  tbe  case 
before  us  the  alternative  word,  "or,"  Is  ab- 
sent There  is  no  more  doubt  nnder  tbe 
Maryland  than  nnder  the  Pennsylvania  cases 
that,  where  there  is  no  expression  to  rescue 
the  case  from  the  application  of  the  rule,  it 
does  not  matter  that  the  testator's  Intention 
may  be  defeated,  as  is  clearly  shown  in  Clark 
V.  Smith,  49  Md.  106,  120,  but  the  courts  of 
this  state  have  always  struggled  against  the 
application  of  tbe  rule,  and  have  searched  the 
will  or  deed  for  some  inconsistent  provision 
or  word  which  would  exclude  the  applica" 
tion.  The  case  of  Fulton  v.  Harman,  44  Md. 
261,  presents  perhaps  the  strongest  example 
of  this  effort  There  the  devise  was  of  all 
the  residue  of  testator's  estate  "to  his  son 
George,  during  his  natural  life,  and  after 
bis  death,  tbe  proceeds  thereof  to  be  equally 
divided  between  all  his  George's  lawful 
heirs";  there  being  a  subsequent  provision 
in  the  will  directing  the  executors  to  sell  all 
his  remaining  real  and  personal  property. 
Tbe  court.  Chief  Judge  Alvey  delivering  the 
opinion,  held  the  rule  in  Shelley's  Case  did 
not  apply,  and  said:  "As  tbe  words  'lawful 
heirs'  are  followed  by  words  of  partition 
and  distribution,  inconsistent  with  the  devolu- 
tion of  the  estate  by  inheritance,  the  estate 
cannot  be  enlarged  to  a  fee  simple  by  force 
of  the  term  'lawful  heirs';  bnt,  the  gift  be- 
ing of  tbe  proceeds  to  be  divided  In  a . jnauner 
specially  prescribed,  tbe  terms  of  the-  gift 
must  be  construed  as  clearly  indicative  of  tba 
Intent  to  give  a  life  estate  only  to  tbe  son  • 
George,  with  a  gift  over  to  those  who  mny  be 
embraced  within  tbe  term  'lawful  tielrs'  as 
purchasers." 

In  the  case  now  before  us  the  words  are 
"to  go  and  be  divided  between  the  children 
tbe  lawful  heirs  of  my  aforesaid  cbildren." 
The  argument  of  appellees'  counsel  is  that  the 
addition  of  the  words  "lawful  heirs"  ex- 
plains and  enlarges  the  preceding  word  "chil- 
dren." This  argument  is  legitimate  and  per- 
suasive on  first  presentation,  but  does  not 
reach  the  plane  of  conviction.  It  may  be 
argued  as  plausibly,  and  with  as  much  rea- 
son, that  the  word  "children"  restricts  the 
meaning  of  the  words  "lawful  heirs."  "Chil- 
dren" are  embraced  within  the  term  "lawful 
heirs."  In  tbe  language  of  Shapley  v.  Dlebl, 
supra,  they  come  In  "as  first  in  the  line  of 
Inheritance,"  but  the  word  is  not  per  se  de- 
scriptive of  the  whole  line  of  lawful  heirs. 
There  Is  no  magic  in  the  mere  collocation  of 
words,  and  the  construction  of  this  clause 
cannot  be  controlled  by  the  order  in  which 
these  words  are  coupled.  If  the  language 
had  been  "the  lawful  heirs,  the  children  of 
my  said  children,"  the  same  argument  now 
made  by  tbe  counsel  for  tbe  appellees  would 
support  the  contention  that  the  rule  does  n<^ 
apply,  upon  the  ground  that  the  latter  wovte 
restrict  the  former,  and  that  it  Is  always  In- 
latter  words  which  qualify  tbe  foe  my 
whether  enlarging  or  restricting  them. 
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this  Is  not  a  rale  of  unlyersal  or  Imperatlye 
application,  and  depends  upon  whether  It 
will  support  or  defeat  the  Intention  of  the 
testator  as  deduced  from  the  whole  wilL 
Where,  as  here,  there  are  two  i>088lhle  con- 
structions, one  of  which  would  enlarge  and 
the  other  would  restrict  the  meaning  of  the 
word  "children,"  we  thinlc  the  spirit  of  our 
decision  requires  us  to  adopt  the  restrictive 
construction  which  will  give  effect  to  the 
natural  and  primary  meaning  of  the  word, 
rather  than  to  the  arbitrary  meaning  placed 
upon  It  by  an  artlSclal  rule  of  law. 

The  remaining  question  is  whether  the  re- 
mainders to  the  children  of  the  testator's 
children  are  vested  or  contingent.  It  Is  un- 
necessary to  refer  to  the  numerous  author- 
ities in  Maryland  that  remainders  will  be 
held  to  vest  at  the  death  of  the  testator 
whenever  it  can  be  fairly  done  without  doing 
violence  to  the  language  of  the  will,  and  that 
to  make  them  contingent  there  must  be  plain 
expressions  to  that  effect,  or  such  intent  must 
be  plainly  inferable  from  the  terms  used. 
All  of  these  cases,  however,  distinctly  recog- 
nize that  whether  the  remainder  is  vested 
or  contingent  depends  entirely  upon  the  tes- 
tator's intention,  and  that  where  he  has  indi- 
cated with  reasonable  certainty  his  Intention 
that  it  Shall  not  vest  until  a  particular  time, 
it  will  not  vest  until  that  time  arrives,  and 
then  only  In  those  who  are  in  esse,  and 
capable  of  taking  at  that  time.  Bailey  v. 
Love,  67  Md.  003,  11  Atl.  280,  In  which  the 
remainder  was  held  vested,  and  Straus  v. 
Host,  67  Md.  465,  10  Atl.  74,  in  which  It 
was  held  contingent,  will  sn£Bce  as  examples 
of  Its  recognition.  In  the  will  before  ns 
there  Is  no  immediate  gilt  to  the  children 
of  the  testator's  children,  after  providing 
minutely  for  the  disposition  of  his  property 
during  the  lives  of  all  his  children,  down  to 
the  last  survivor  of  them,  his  children's  chil- 
dren are  for  the  first  time  mentioned,  as 
follows:  "Then,  after  all  my  aforesaid  chil- 
dren die,  then,  in  that  case,  all  my  afore- 
said estate  to  go  to  and  be  divided  between 
the  children  the  lawful  heirs  of  my  aforesaid 
children  the  lawful  heirs  of  my  aforesaid 
children  to  receive,  and  be  allowed  and  paid 
what  would  have  been  their  parents  share 
of  my  aforesaid  estate."  The  use  and  repe- 
tition of  the  word  "then,"  in  reference  to  the 
children's  children,  is  conspicuous  and  signif- 
icant. In  Larmour  v.  Rich,  71  Md.  369,  16 
Atl.  702,  the  deed  of  trust  under  considera- 
tion reserved  the  life  estate  to  the  grantor, 
and  provided  that  upon  the  termination  of 
tuat  estate  the  rents  and  profits  should  go 
to  his  daughter  Mrs.  Miller  for  her  life,  "and 
from  and  Immediately  after  her  decease"  that 
the  property  Itself  should  "then  descend  to 
and  become  the  pr-operty  of  her  children,  the 
issue  of  any  deceased  child  to  take  and  have 
the  part  to  which  the  parent  if  living,  would 
be  entitled."  The  court  emphasised  the 
words  italicized,  and  said:  "Mrs.  Miller's 
death  was  fixed  by  him  as  the  point  of  time 


at  which  the  corpus  of  the  estate  should 
descend  to  and  become  the  property  of  her 
children."  In  Cherbonnler  v.  Gopdwin,  79 
Md.  67,  28  Atl.  894,  the  devise  was  in  trust 
"for  Edward  Goodwin  during  his  life,  and 
from  and  after  his  death  to  be  equally  di- 
vided among  all  his  children" ;  and  the  ques- 
tion was  whether  a  son  of  Edward  who  died 
in  his  life  bad  any  interest  in  the  fund  to  be 
divided  on  Edward's  death.  It  was  held 
be  had  not,  and  the  words  "from  and  after 
the  death  of  Edward,"  in  connection  with  a 
limitation  over  upon  Edward's  death  without 
child  or  children,  clearly  Indicated  It  was 
the  intention  of  the  testatrix  to  pos^ne  the 
vesting  until  after  Edward's  death. 

While  It  Is  unnecessary  to  go  beyond  our 
own  cases,  appropriate  reference  may  be 
made  to  the  following,  because  of  the  close 
similarity  of  the  facts:  In  Hale  v.  Hobson, 
107  Mass  307,  45  N.  B.  913,  the  residue 
of  the  estate  was  devised  in  trust  to  pay  cer- 
tain annuities  until  the  decease  of  the  last 
survivor  of  the  annuitants,  the  residue  then 
to  be  equally  divided  among  the  testator's 
grandchildren  per  stirpes.  The  testator  had 
grandchildren  living  at  his  death,  some  of 
whom  died  during  the  life  of  the  annuItantSr 
and  others  survived  all  the  annuitants.  The 
grandchildren  were  held  to  take  only  contin- 
gent Interests.  The  court  said:  "The  scheme 
of  the  win  Indicates  a  contingent  interest 
It  Is  more  reasonable  to  suppose  the  grand- 
children living  at  the  time  of  distribution 
were  intended  than  those  living  at  testator's 
death.  Again,  there  are  no  words  of  present 
gift."  In  Clark  v.  Cammann,  160  N.  Y.  316, 
54  N.  E.  709,  there  was  a  devise  of  Income 
in  trust  for  the  wife  for  life,  and  after  her 
death  to  a  niece,  Mary  Ann,  for  her  life,  and 
upon  her  death  the  principal  sum  to  be  equal- 
ly divided  among  all  her  children  and  to 
their  lawful  representatives  forever  as  ten- 
ants in  common  per  capita,  the  issue  of  any 
child  who  may  then  be  dead  to  take  bis  or 
her  deceased  parmt's  share.  The  widow  died 
in  1872.  Mary  Ann  had  two  sons  living  at 
the  testator's  death.  One  died  in  1870,  and 
one  in  1873,  both  without  Issue  and  Intestate, 
the  latter  leaving  his  father  as  next  of  kin. 
The  remainders  were  held  contingent;  the 
court  saying:  "If  futurity  Is  annexed  to  the 
substance  of  a  gift,  the  vesting  is  suspended. 
The  remainders  were  contingent  and  not  vest- 
ed for  the  reason  that  the  persons  to  whom, 
or  the  event  upon  which  the  estate  was  lim- 
ited to  take  effect,  remained  uncertain  until 
the  termination  of  the  life  estate,  and  it 
follows  that,  as  there  are  no  i^rsons  to  take 
In  remainder  under  the  will,  the  testator  died 
intestate."  This  last  point  directly  sustains 
the  ultimate  effect  of  the  ruling  of  the  court 
below  in  this  case.  In  the  Matter  of  Oane, 
164  N.  Y.  71,  68  N.  E.  47,  the  court  said: 
"Where  the  only  gift  is  in  the  direction  to 
pay,  the  bequest  or  devise  Is  not  to  be  rank'^ 
ed  with  those  in  which  the  payment  or  dis- 
tribution only  is  deferred,  but  is  one  In  which 
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time  Is  of  the  essence  of  the  gift"  We  dis- 
cover no  error  In  the  decree  of  the  learned 
court,  and  it  will  therefore  be  afiBrmed. 

Decree  affirmed,  with  costs  to  the  appellees 
above  and  below. 


(105  Md.  M2) 
WESTERN  UNION  TELEGRAPH  CO.  v. 
N.  LEHMAN  &  BRO. 
(Coart  of  Appeals  of  Maryland.    April  2,  1907.) 

1.  Tkliobaphs  —  Neouoence  —  Failubk    to 
Deliveb  Message— Damages. 

PlaintiSa  bad  been  buying  and  shipping 
cattle  from  a  small  station  for  many  years, 
and  had  received  as  many  as  2,500  or  3,000 
telegrams  from  their  agent  at^  the  station  in 
the  course  of  a  year,  which  fact  was  known  to 
defendant  telegraph  company's  office  at  the  sta- 
tion. Instructions  bad  been  given  defendant  to 
deliver  all  messages  received  at  night  at  the  res- 
idence of  plaintiffs ;  those  received  in  business 
houie  to  be  delivered  at  their  office.  Plaintiffs 
had  purchased  a  large  number  of  cattle  for  ex- 
port on  a  steamer,  instructing  their  agent  to 
wire  them  when  the  cattle  were  shipped.  A 
telegram  sent  hj  the  agent  and  addressed  to 
plaintiffs  at  their  residence,  reading,  "Shipped 
cattle  to-day,"  was  received  by  defendant  at 
9:30  p.  m.  at  its  office,  two  bloclis  distant  from 
plaintiffs'  residence,  but  was  not  delivered  until 
'  3  p.  m.  of  the  next  day,  when '  it  was  sent  to 
plaintiffs'  office.  Held,  that  plaintiffs'  damages 
were  such  as  arose  naturcdly  from  the  breach 
of  a  contract,  and  were  presumed  to  have  been 
/  in  the  contemplation  of  the  parties,  and  they 
were  not  limited  to  nominal  damages. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Telegraphs  and  Telephones,  U  64-68, 
72.] 

2.  Saub— Inbtbtjctions. 

In  an  action  against  a  telegraph  company 
for  damages  alleged  to  have  been  caused  by  neg- 
ligent delay  in  the  delivery  of  a  telegram  sent 
to  plaintiffs,  an  instruction  that  there  was  no 
evidence  in  the  case  legally  sufficient  to  show  a 
breach  of  its  contract  by  defendant  was  properly 
refused;  it  being  immaterial  whether  the  form 
of  the  action  was  ez  delicto  or  ex  contractu. 

3.  Sahb— Questions  fob  Juby. 

In  an  action  against  a  telegraph  company 
to  recover  damages  for  negligent  delay  in  the 
delivery  of  a  telegram  sent  to  plaintiffs,  a  copy 
of  which  as  delivered  was  addressed  to  plain- 
tiffs' residence,  the  questions  whether  a  paper 
shown  a  witness  and  alleged  to  be  the  original 
message,  purporting  to  be  addressed  to  plaintiffs' 
business  address,  was  the  original  message,  and 
how  the  same  was  addressed,  were  for  the  jury. 

4.  APPEAIi— IltSTBTJCTIONS— HaBULESS    EBBOB. 

In  an  action  against  a  telegraph  company 
for  damages  resulting  from  negligent  delay  in 
the  delivery  of  a  telegram  sent  to  plaintiffs, 
notifying  them  of  a  shipment  of  cattle,  an  in- 
struction that  plaintiffs  were  entitled  to  recover 
to  such  an  extent  as  the  jury  should  believe 
from  the  evidence  they  sustained  loss,  while  er- 
roneous as  leaving  the  question  of  damages  at 
large,  was  harmless ;  the  jury  finding  the  pre- 
cise sum  testified  to  as  the  actual  loss  sustain- 
ed. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  %i  4225-4230.] 

Appeal  from  Superior  Court  of  Baltimore 
City;  Ch.  B.  Phelps,  Judge. 

Action  by  N.  Lehman  &  Bro.  against  the 
Western  Union  Telegraph  Company.  Judg- 
ment for  plaintiffs,  and  defendant  appeals. 
Affirmed. 


Argued  before  BRISCOE,  B07D,  PEARCE, 
SCHMUCEER,  BURKE,  and  ROGERS,  JJ. 

Frederick  0.  Colston  and  W.  Irvine  Cross, 
for  appellant.  Wnu  Pinkney  Wbyte  and 
Louis  B.  Bemd,  for  appellees. 

PEARCE,  J.  This  action  was  brought  by 
the  appellees  against  the  appellant  for  the 
recovery  of  damages  alleged  to  have  been 
caused  by  negligent  delay  in  the  delivery  of 
a  telegram  sent  to  them.  The  appellees  are 
exporters  of  cattle,  and  have  been  engaged  In 
the  business  many  years  In  the  city  of  Balti- 
more, shipping  large  nnmbws  to  Liverpool, 
London,  Glasgow,  and  other  ports  in  Europe, 
chiefly  by  the  Johnston  Line  steamers  sail- 
ing from  Baltimore.  These  cattle  are  pur- 
chased through  agents  in  various  states, 
largely  In  Vh-glnia,  Kentucky,  and  Ohio,  and 
are  shipped  as  required  from  the  place  of 
purchase,  so  as  to  arrive  one  day  before  the 
day  fixed  for  loading  the  steamer.  Under 
the  arrangement  with  the  steamer  line,  the 
appellees  contract  for  space  according  to  the 
capacity  of  the  steamer,  and  this  space  must 
be  paid  for  whether  It  Is  all  used  or  not,  and 
the  steamer  line  gives  notice  usually  a  week 
ahead  of  the  sailing  day,  and  again  notifies 
the  shippers  a  day  or  two  before  sailing  when 
to  have  the  stock  alongside  of  the  vessel.  Un- 
der this  arrangement,  the  appellees  in  Novem- 
ber, 1908,  had  contracted  for  space  for  505 
cattle  on  the  steamer  Ulstermore,  and  on  No- 
vember 7th  were  notified  by  the  steamer's 
agents  to  have  the  stock  ready  for  Saturday 
November  14tb,  and  on  November  13th  were 
notified  to  have  the  stock  alongside  the  ship 
at  7  o'clock  next  morning.  In  order  to  make 
up  this  shipment,  the  appellees  had  purchas- 
ed, through  their  agents  In  Tazewell,  Va., 
Messrs.  Brown  &  Crockett,  331  head  of  cat- 
tle, which  the  appellees  directed  to  be  shipped 
on  November  11,  1903,  for  the  Ulstermore, 
and  also  directed  Brown  &  Crockett  to  tele- 
graph them  when  the  shipment  was  made. 
The  cattle  were  shipped  accordingly  on  No- 
vember 11th,  and  Immediately  thereafter,  on 
the  afternoon  of  the  same  day.  Brown  & 
Crockett  sent  the  appellees  the  following 
telegram:  "Tazewell,  Va.  Nov.  11th,  1903  To 
N.  Lehman  &  Bro.  1819  Eutaw  Place  Ship- 
ped cattle  to-day  Brown  &  Crockett"  In- 
struction had  been  given  the  defendant  com- 
I>any  to  deliver  all  messages  received  at  night 
at  1819  Eutaw  Place,  the  residence  of  the  ap- 
pellees, and  to  deliver  those  received  In  busi- 
ness hours  at  the  office,  16  South  Paca  street 
This  telegram  was  received  by  the  defendant 
company  at  9:30  p.  m.  on  the  11th  instant  at 
Its  office.  No.  321  Wilson  street  two  blocks 
distant  from  1819  Eutaw  Place,  but  was  not 
delivered  until  3  o'clock  In  the  afternoon  of 
the  12th  Instant,  when  it  was  sent  to  the  office 
at  16  South  Paca  street  Not  receiving  any 
notice  of  the  shipment  of  these  cattle  during 
the  night  of  the  11th,  or  the  morning  of  the 
12th,  the  api>ellee8.  In  order  to  ii^r&apifar 
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as  possible  the  loading  of  the  Ulstermore, 
were  obliged  to  telegraph  during  the  morning 
of  the  12th  to  points  In  Farqiiler  and  Rappa- 
hannock counties,  Va.,  where  they  had  other 
cattle  intended  for  shipment  by  a  later  stefim- 
er,  and  did  order  from  these  points  171  cattle, 
which  arrived  In  time  for  the  purpose.  On 
Friday,  the  13th,  the  831  head  shipped  by 
Brown  &  Crockett  arrived  in  Baltimore;  the 
result  being  that  the  appellees  bad  on  their 
bands  in  Baltimore  164  head  of  cattle  for 
which  there  was  no  space  on  the  Ulstermore. 
This  was  on  Friday.  The  next  market  day  In 
Baltimore  was  on  Monday,  and  there  was  no 
opportunity  to  dispose  of  these  cattle  In  Balti- 
more before  Monday.  In  Philadelphia  there 
was  a  market  on  Saturday,  and  the  appellees 
Immediately  shipped  them  over  to  Phila- 
delphia, and  there  sold  thorn  on  Saturday; 
one  of  the  appellees  going  with  them  and 
personally  attending  to  the  sale.  The  re- 
sult was  a  loss  of  $4.43  a  bead  on  the  164 
cattle,  aggr^atlng  $726.52,  payment  of  which 
was  demanded  of  the  company,  and  was  re- 
fused, and,  upon  the  trial  in  the  lower  court, 
the  jury  rendered  a  verdict  for  the  amount 
claimed;  the  evidence  being  that  this  was 
the  difference  between  what  these  cattle  cost 
the  appellees,  and  what  they  sold  for  In 
Philadelphia. 

The  only  exception  was  to  the  ruling  of  the 
court  upon  the  prayers.  The  piaintlCFs  of- 
fered tbe  following  prayer,  which  was  grant- 
ed. "Plaintiff's  Prayer.  The  jury  are  In- 
structed that.  If  they  find  that  the  defendant. 
In  the  usual  course  of  its  business,  for  com- 
pensation, received  and  acc^ted  from  tbe 
plaintiffs'  agents  tbe  telegram  mentioned  in 
evidence,  for  transmission  and  delivery  to  tbe 
plaintiff  in  Baltimore  City,  and  If  they  shall 
further  find  that  said  telegram  was  received 
by  said  defendant's  agents  at  the  office  of 
the  defendant  No.  821  Wilson  street  in  said 
dty  of  Baltimore  at  9:30  p.  m.  on  Novanber 
11,  1906,  and  if  they  shall  further  find  that 
said  telegram  was  addressed  to  said  plain- 
tiffs at  their  residence  No.  1819  Eutaw  Place 
in  said  Baltimore  City,  and  that  such  resi- 
dence was  within  two  blocks  from  said  de- 
fendant's office,  and  if  they  shall  further 
find  that  said  telegram  was  not  delivered  to 
said  plaintiffs  until  8  p.  m.  of  November  12, 
JL903,  and  then  delivered  at  16  South  Faca 
street,  and  if  they  shall  further  find  that  the 
defmdant  did  not  use  such  ordinary  care  and 
diligence  In  delivering  said  telegram  as  is 
usually  used  and  adopted  by  prudent  business 
men  In  like  business,  and  if  they  shall  fur- 
ther find  that,  by  reason  of  such  neglect,  tbe 
loss  in  question  arose,  then  the  plaintiffs  are 
mtltled  to  recover  to  such  an  extent  as  the 
jury  shall  believe  from  the  evidence  they  sus- 
tained loss.  (Granted.)"  And  tbe  defendant 
offered  tbe  following  three  prayers,  which 
were  refused:  "(1)  The  court  Instructs  the 
jury  that,  should  they  find  for  the  plaintiff  in 
this  case,  their  verdict  must  be  limited  to 
nominal  damages.     (2)    The  court  Instructs 


the  jury  that  there  can  be  no  damages  given 
In  this  case  for  loss  Incurred  by  the  plaintiff 
by  the  sale  of  cattle  in  Philadelphia  at  a  less 
price  than  that  paid  for  the  same,  or  for  the 
expense  incurred  In  sending  the  said  cattle 
to  Philadelphia;  but  their  verdict,  if  they 
should  find  for  tl)e  plaintiff,  must  be  limited 
to  the  amount  paid  by  the  plaintiff  to  tbe  de- 
fendant for  the  sending  of  the  telegram  tes- 
tified to  by  the  witness.  (3)  The  court  in- 
structs the  jury  that  there  has  been  np  evi- 
dence offered  In  this  case  legally  sufficient  to 
show  a  breach  of  its  contract  by  said  defend- 
ant, and  their  verdict  must  therefore  be  for 
the  defendant"  Tbe  defendant  specially  ex- 
cepted to  the  granting  of  plaintiffs'  prayer, 
because  there  was  no  evidence  offered  legally 
sufficient  to  prove  that  the  original  telegram 
mentioned  therein  was  addressed  to  the  plain- 
tiffs at  their  residence,  1819  Eutaw  street,  in 
Baltimore,  and  this  motion  was  overruled. 

The  defendant's  first  and  second  prayers, 
which  seek  to  limit  its  liability  either  to  nom- 
inal damages,  or  to  tbe  amount  paid  for  the 
transmission  of  the  telegram,  are  based  upon 
the  rule  as  to  the  measure  of  damages  which 
was  applied  hi  Hadley  V.  Baxendale,  9  Ex- 
chequer, 341,  and  which  was  adopted  and  ap- 
plied by  this  court  in  United  States  Tel.  Co. 
V.  Gildersleve,  29  Md.  251,  96  Am.  Dec.  519. 
The  case  of  Hadley  v.  Baxendale  was  re- 
viewed in  Wilson  V.  Newport  Dock  Co.,  1  L. 
R.  Excb.  184,  and  Baron  Martin,  though  be 
had  concurred  In  that  judgment.  In  a  dis- 
senting opinion  In  Wilson  v.  Newport  Dock 
Co.,  while  sustaining  the  correctness  of  the 
rule  as  applied  to  tbe  facts  in  Hadley  v.  Bax- 
endale, declared  that  It  was  "not  of  univer- 
sal application."  That  case,  however,  re- 
mains the  law  of  E^land,  and  has  been  gen- 
erally approved  In  this  country,  and  has  been 
too  often  recognized  In  this  state  to  be  de- 
parted from,  even  if  we  were  so  disposed. 
We  agree  with  the  language  of  Judge  Alvey, 
in  29  Md.,  96  Am.  Dec.,  supra,  where  he  said : 
"We  believe  it  to  be  obviously  just  and  rea- 
sonable, and  we  take  It  to  be  the  true  rule 
upon  the  subject"  In  that  case,  the  dis- 
patch was,  "Sell  fifty  gold,"  and  damages 
were  claimed  for  loss  caused  by  delay  in  de- 
livering the  dispatch.  It  was  proved  that 
this  would  be  understood  among  brokers  to 
mean  $50,000  of  gold,  but  it  was  not  shown, 
nor  was  it  put  to  tbe  jury  to  find,  that  the 
defendant's  agents  so  understood  it  or  that 
they  understood  It  at  all.  The  court  said  this 
was  as  likely  to  be  taken  to  mean  $50,  as 
$50,000,  by  the  uninitiated,  and  it  was  held 
that  the  meaning  and  Importance  of  the  dis- 
patch should  have  been  communicated  to  the 
agent  when  It  was  offered  for  transmisslcHi, 
and,  as  that  was  not  done,  the  damages  claim- 
ed were  not  recoverable.  In  Webster  v.  Wool- 
ford,  81  Md.  331,  32  Atl.  319,  where  Hadley 
V.  Baxendale  was  again  cited  and  approved. 
Judge  Robinson  directs  attention  to  the  di- 
vision of  tbe  rule  Into  two  parts,  and  uses 
the  following  language,  Indicating  quite  clear- 
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ly  tbe  two  classes  of  cases  govemecl  by  the 
rule :  "The  first  part  of  the  rule  as  thus  laid 
down  applies  to  cases  in  which  the  damages 
are  tbe  direct  and  natural  result  of  the 
breach  of  the  contract,  and  which  the  law 
ptesumes  to  have  be«i  In  the  contemplation 
of  both  parties.  The  latter  part  of  the  rule 
applies  in  cases  where  special  damages  are 
claimed  tinder  special  circumstances  made 
known  by  the  plaintiff  to  tbe  defendant  at 
the  time  the  contract  was  made;  and  in 
such  cases  the  plaintiff  is  entitled  to  recover 
sncb  damages  as  may  reasonably  be  supposed 
to  bave  been  in  tbe  contemplation  of  both  par- 
ties, in  view  of  the  circumstances  thus  dis- 
closed." The  case  before  us,  we  think,  clear- 
ly comes  within  tbe  first  class  thus  described 
In  Webster  v.  Woolford.  In  Jones  on  Tele- 
graph &  Teleptione  Companies,- 1  619,  it  Is 
said:  "It  Is  presumed  they  know,  where  no 
informaticm  is  glyen  them  to  the  contrary, 
that  all  messages  are  of  importance,  and  that 
great  loss  or  Injury  may  be  the  result  of  a 
failure  on  their  part  to  properly  discharge 
their  dnty;  and  that  tbey  are  therefore  sup- 
posed to  have  contemplated  all  the  damages 
flowing  naturally  and  directly  from  such  fail- 
ure, though  they  may  not  have  had  actual 
knowledge  of  what  damages  might  result  at 
the  time  of  accepting  the  message."  And, 
again,  in  section  635 :  "If  it  [the  message]  is 
sufficiently  plain  to  Indicate  that  it  relates 
to  business  transactions  of  mndi  Importance, 
and  that  loss  will  probably  result  .unless  it 
is  promptly  transmitted  and  delivered,  recov- 
ery will  not  be  limited  to  nominal  damages." 
In  this  case  the  record  shows  that  the 
plaintiffs  bad  been  buying  cattle  in  that  part 
of  Virginia  for  20  years,  and  that  it  was 
known  there  that  they  bought  for  export,  as 
well  as  for  sale  in  this  country,  and  Mr.  Leh- 
man said  that  they  received  In  the  course  of 
a  year  as  many  as  2,600  or  3,000  similar  tele- 
grams from  Brown  &  Crockett  from, Taze- 
well, Va.  At  a  small  station  such  as  Taze- 
well, the  shipment  of  so  large  a  number  of 
cattle  at  one  time  must  have  been  known 
to  tbe  telegraph  operator,  as  well  as  the  cus- 
tom of  the  plaintiffs,  and  such  a  message 
bore  upon  Its  face  the  necessity  of  prompt 
transmission  and  delivery.  It  also  appears 
that  this  Importance  was  known  to  tbe  re- 
ceiving ofllce  in  Baltimore,  because  they  were 
tautrncted  to  deliver  all  such  messages  re- 
ceived after  business  hours  at  the  plaintiffs 
residence,  and  had  been  accustomed  to  do  so 
up  to  so  late  an  hour  as  midnight  We  there- 
fore think  the  damages  claimed  in  tbls  cast 
are  such  as  arise  "naturally,  i.  e.,  according 
to  the  usual  course  of  things,  from  the  breach 
of  contract,"  and  must  be  presumed  to  have 
been  in  the  contemplation  of  the  parties. 
There  are  ample  Illustrations  of  this  view, 
among  which  may  be  cited  the  following:  "If 
enough  appears  in  the  message  to  show  that 
It'  relates  to  a  commercial  transaction  be- 
tween the  correspondents.  It  will  be  sufficient 
to  charge  the  company  with  damages  result- 


ing firom  Its  negligent  transmission.  It  cer- 
tainly cannot  be  contended  that  tbe  agoit 
must  be  informed  of  ail  the  facts  and  cir- 
cumstances pertaining  to  a  transaction  re- 
ferred to  In  a  telegram,  which  are  known  to 
tbe  parties  themselves,  to  make  his  company 
liable  for  more  than  nominal  damages.  If  it 
should  be  so  held,  the  telegraph  would  cease 
to  be  of  practical  utility  in  the  commercial 
world."  Postal  Tel.  Co.  v.  Lathrop,  131  111. 
675,  23  N.  B.  683,  7  Lk  R.  A.  474,  19  Am.  St. 
Bep.  66.  Where  tbe  message  sent  and  neg- 
ligently delayed  was,  "Ship  bogs  at  once," 
the  measure  of  damages  was  held  to  be  the 
difference  between  the  market  value  of  the 
hogs  on  the  day  the  plaintiff  was  able  to 
pnt  them  in  market  after  receiving  tbe  de- 
layed telegram,  and  their  value  on  the  day 
they  would  have  been  in  market  If  the  dis- 
patch had  been  promptly  delivered.  Manvllle 
V.  W.  U.  Tel.  Oo.,  87  Iowa,  217,  IS  Am.  Rep. 
8.  Where  a  message  ordered  the  purchase  of 
stock  which  advanced  In  price  between  the 
time  when  tbe  message  should  have  been  de- 
livered and  tbe  time  when  it  was  purchased 
under  a  second  message,  the  advance  was 
held  th«  measure  of  damages.  The  court 
said:  "The  dispateh  was  such  a»  to  disclose 
the  natnre  of  tbe  business  to  which  it  re- 
lated, and  that  loss  might  be  likely  to  occur, 
if  there  was  want  of  promptitude  in  trans- 
mitting the  di^atch."  U.  S.  TeL  Co.  v.  Wen- 
ger,  66  Pa.  267,  93  Am.  Dec.  761.  Wbere'one 
sold  cattle  for  future  delivery,  at  the  option 
of  tbe  purchaser,  and  the  latter  sent  a  dis- 
patoh,  "Want  your  cattle  in  the  morning," 
in  pursuance  of  a  custom  among  stock  deal- 
ers to  take  and  weigh  cattle  at  early  daylight, 
which  dispatch  was  not  promptly  delivered, 
whoreby  the  weighing  of  the  cattle  was  de- 
layed, and  their  weigh  decreased,  the  seller 
may  recover  for  the  loss  of  weight  so  result- 
ing from  the  cmnpany's  negligence  Hadley  v. 
W.  U.  Tel.  Co.,  115  Ind.  191,  15  N.  Bl  845. 
It  may  be  observed  that  in  that  case  the 
court  cited  and  approved  both  Hadley  v. 
Bazendale  and  U.  S.  Tel.  Co.  t.  Oildersleva 
We  discover  no  error  in  the  rejection  of  tba 
defendant's  first  and  second  prayers. 

The  reasons  which  led  to  tbe  rejection  of 
the  defendant's  first  and  second  prayers 
would  also  require  the  rejection  of  the  de- 
fendant's third  prayer ;  trat  there  is  a  further 
reason  for  Its  rejection.  It  is  well  settled 
that  It  makes  no  difference  whether  the  form 
of  the  action  is  ex  delicto  or  ex  contractu* 
tbe  real  and  substantial  gravamen  of  the 
complaint  is  tbe  alleged  breach  of  the  con- 
tract, and  in  such  a  case  the  same  law  Is 
applicable  to  both  classes  of  action,  •  *  • 
and  the  measure  of  damages  Is  equally  a  ques- 
tion of  law,  and  as  much  nnder  the  control 
of  the  court  as  if  the  right  rested  in  agree- 
ment merely.  B.  ft  O.  B.  B.  v.  Pumphrey, 
59  Md.  899.  In  B.  ft  O.  B.  B.  v.  Carr,  71  Md. 
135,  17  Atl.  1052,  the  defendant's  first  prayer, 
the  court  said,  seemed  to  be  based  upon  the 
theory  that  tbe  action  was.  In  substance  at 
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least,  an  action  niran  the  contract  of  car- 
riage; but  the  court  said,  "Thia  is  In  form 
an  action  In  tort,"  and,  "In  cases  of  the 
class  to  which  this  action  belongs,  the  re- 
foaal  or  neglect  to  perform  a  duty,  as  well 
as  the  negligent  performance  of  It,  furnishes 
a  ground  of  action  In  tort.  In  such  case, 
both  the  uonfeaaance  and  the  misfeasance 
constitute  a  wrongful  act,  for  which  the  rem- 
edy may  be  either  by  action  on  the  contract 
or  In  tort,  at  the  option  of  the  party  injured. 
The  prayer,  as  an  abstract  proposition,  may 
be  correct  enough ;  but  it  would  likely  have 
a  tendency  to  mislead  in  a  case  like  the 
present,  and  therefore  there  was  no  error  in 
Its  rejectldn."  This  is  directly  applicable  to 
defendant's  third  prayer  In  the  present  case. 

There  was  no  error  in  overruling  the  spe- 
cial excq>tlon  to  the  plaintiffs'  prayer,  since 
tbe  copy  of  the  telegram  dellyered  on  the  12th 
of  NoTOttber  was  addressed  to  plaintiffs' 
residence,  and  though  the  paper  shown  tbe 
witness  Bihswanger,  and  alleged  to  be  the 
original  message,  purported  to  be  addressed 
to  Id  South  Paca  street.  It  was  for  the  Jury 
to  determine  whether  it  was  the  original 
message,  and  how  that  message  was  ad- 
dressed. 

This  brings  us  to  the  plaintiffs'  prayer. 
The  plaintiffs  rely  In  support  of  this  prayer 
upon  the  case  of  B.  &  O.  B.  B.  t.  Schumacher, 
29  Md.  170,  96  Am.  Dec.  610,  in  which  a 
prayer  was  granted  whidi  concludes  with  the 
precise  language  of  the  plaintiffs'  prayer  in 
this  case,  and  the  ruling  was  not  reversed 
on  appeaL  iiowever  that  prayer  may  have 
beoi  regarded  In  that  case,  we  think  it  should 
not  have  beea  granted  in  this  case.  In  B. 
&  O.  B.  R.  v.  Oarr,  71  Md.  143.  17  AtL  1062, 
an  Instruction  was  granted  that  "the  plaintiff 
Is  entitled  to  such  damages  as  the  Jury  may 
And,  under  all  the  circumstances,  would  com- 
pensate him  for  the  refusal  of  entrance  to 
the  train."  Judge  Alvey  said:  "This  left  the 
whole  question  of  damages  at  large,  without 
definition  by  the  court,  to  the  discretion  of 
the  Jury,  and  without  any  criterion  to  guide 
them.  What  compensation  would  embrace, 
whether  for  actual  and  necessary  expenses 
incorred  by  reason  of  the  refusal,  or  the 
mere  delay,  or  disappointment  in  pleasure, 
or  the  possible  loss  In  business  transactions, 
however  remote  or  indirect,  were  matters 
thrown  open  to  the  Jury,  and  they  were  al- 
lowed to  speculate  upon  them  without  re- 
straint. This  is  not  Justified  by  any  well- 
established  rules  of  law.  *  •  *  The  court 
must  decide  and  Instmct  the  Jnry>  In  respect 
to  what  elements,  and  within  what  limits, 
damages  may  be  estimated  in  the  particular 
action."  For  these  reasons  we  cannot  ap- 
prove that  prayer.  But  it  is  apparent,  we 
think,  that  the  granting  of  this  prayer  work- 
ed no  injury  to  the  defendant,  and,  if  this  be 
■0,  there  Is  no  reversible  error.  The  declara- 
tion claimed  $1,000  damages,  and.  If  the  Jury 
bad  given  that  amount,  or  any  sum  greater 
than  that  shown  by  all  the  evidence  to  be  the 


actual  loss  sustained  in  the  transaction,  there 
would  have  been  a  concurrence  of  error  and 
injury.  But  the  Jury  found  a  verdict  for  tbe 
precise  sum  testified  to  as  tbe  actual  loss 
sustained,  the  difference  betweoi  the  coot  of 
the  cattle  in  Virginia  and  the  amount  real- 
ized on  them  In  Philadelphia,  and  under  these 
circumstances  we  do  not  feel  Justified  in  dis- 
turbing the  verdict 

Judjpment  affirmed,  with  costs  above  and 
below. 


(igt  icd.  t2t) 
BSTHRUNH  v.  STATE. 
(Court  of  Appeals  of  Maryland.    April  2, 1007.) 

1.  HOVIOIDK— ASSAITLT  WITH  INTKNT  TO  MXTK- 
DEK— BVIDENOfi— ADlUSeiBILTr. 

Since,  In  a  trial  for  assault  with  Intent  to 
murder  defendant's  brother-in-law,  it  was  es- 
sential to  a  conviction  to  show  malice,  evidence 
that  before  the  assault  defendant  told  witness 
he  was  going  to  sboot  tbe  brother-in-law,  that 
he  told  the  Tatter's  wife  that  he  was  going  to 
kill  tlie  whole  family,,  and  that  he  had  possessed 
a  pistol  before  the  assault,  was  admissible. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Homicide,  H  293-296,  801.] 

2.  CanciNAi.  Law— Affkait-Beviiw— Habh- 
LESS  Ebbob. 

If  in  a  trial  for  assault  with  intent  to  mur- 
der the  form  of  the  question  asked  defendant  on 
cross-examination  as  to  how  long  be  had  been 
accustomed  to  carry  a  pistol  waa  objectionable, 
it  was  rendered  harmless  by  his  answer  denying 
that  he  was  accustomed  to  carry  one. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Criminal  Law,  i  3130.] 

8.  Same— CoNCLtJsiVENESB  of  Finding. 

Where  in  a  criminal  trial  the  evidence  is 
oonflicting,  the  jury's  finding  thereon  is  not  re- 
viewable on  appeal. 

4.  Samb— Tbiai/— Dun  to  Instbuct. 

Though  the  court  in  a  criminal  trial  may 
advise  the  jury  as  to  the  law  in  a  criminal  case, 
it  cannot  be  required  at  the  request  of  counsel 
or  jury  to  do  so;  such  instructions  as  it  may 
give  being  merely  advisory  and  subject  to  the 
disregarded  by  the  jury. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  14.  Criminal  Law,  ff  1803-1811.] 

5.  Sake— Appeait-Rbvibw  of  Ikstbuctiors. 

Though  the  court  In  a  criminal  trial  Is  not 
required  to  Instruct,  if  It  does,  the  instructions, 
if  erroneous,  are  reviewable  in  the  Court  of 
Appeals. 

8.  Same— Aroument  of  Counsel. 

Counsel  In  a  criminal  trial  should  not  be 
permitted,  over  proper  objection,  to  state  and 
comment  upon  facts  not  in  evidence,  or  state 
what  he  could  have  proven,  and  persistence  in 
such  conduct  may  afford  good  gronnds  for  new 
trial 

[Ed.  Note.— For  cases  in  point,  aee  Cent.  Dig. 
VOL  14,  Criminal  Law,  |  1669.] 

7.  Saio— Dibobetion  of  Coubt. 

The  conduct  of  a  criminal  trial  rests'  largely 
in  the  discretion  of  the  presiding  judge,  and  the 
appellate  court  will  not  Interfere  with  the  judg- 
ment, unless  there  be  an  abuse  of  discretion  by 
the  trial  judge  of  a  character  likely  to  have  in- 
jured the  complaining  party. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. " 
vol.  15.  Crlmtaal  Law,  H  3038,  3053-3060.] 

8.  Same— Aboukent  of  Codnbei.. 

Though  in  a  trial  for  assault  with  Intent  to 
murder  It  was  improper  for  the  state's  attorney 
to  tell  tbe  Jury  that  be  could  have  proved  by  a 
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Aundred  witnesses  the  falsity  of  defendant's 
witness'  testimony  tbat  defendant  had  finger 
marlcs  on  Us  throat  after  the  shooting,  it  was 
not  ground  for  reversal  of  a  conTiction,  where 
the  court  told  the  attorney  in  the  presence  of 
the  jury  the  statement  was  improper,  and  the  at- 
torney then  apologized  for  making,  and  with- 
drew it. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  14.  Criminal  Law,  §§  1GG9,  1603.] 

Appeal  from  Circuit  Court,  Carroll  County ; 
Wm.  H.  Thomas,  Judge. 

John  W.  Esterllne  was  convicted  of  as- 
sault, and  he  appeals.    Affirmed. 

Argued  before  BRISCOE,  BOTD,  PBARCB, 
SCHMUCKER,  BURKE,  and  ROGERS,  JJ. 

E.  O.  Weant  and  Charles  E.  Fink,  for 
appellant.  Attorney  General  Bryan  and  J. 
Guy  W.  Steele,  for  the  State. 

BURKE,  J.  The  appellant  was  indicted, 
tried,  and  convicted  In  the  circuit  court  for 
Carroll  county,  and  was  sentenced  to  be  con- 
fined In  the  Maryland  penitentiary  for  the 
period  of  15  months.  The  indictment  con- 
tained three  counts.  The  first  count  charged 
him  with  an  assault  with  intent  to  murder 
Adam  E.  Dlebl;  the  second  with  an  assault 
with  Intent  to  disable  Adam  E.  Diehl;  and 
the  third  with  common  assault  committed 
upon  the  said  Dlebl.  A  motion  for  a  new 
trial  was  made,  and,  among  other  grounds 
assigned,  it  was  stated  that  there  was  no  le- 
gally sufficient  evidence  to  warrant  the  jury 
in  finding  a  verdict  of  guilty  upon  the  second 
count  of  the  indictment.  This  motion  was 
heard  by  the  Honorable  William  H.  Thomas, 
the  associate  Judge  before  whom  the  case 
was  tried,  and  was  overruled.  This  appeal 
was  then  taken,  and  It  brings  up  seven  ex- 
ceptions to  the  rulings  of  the  court  below 
taken  by  the  appellant  during  the  progress 
of  the  trial.  Four  of  these  exceptions  relate 
to  the  admission  of  evidence,  and  three  to 
certain  remarks  made  by  Mr.  Guy  W.  Steele, 
the  state's  attorney  for  Carroll  county,  In 
the  course  of  his  argument  to  the  jury. 
These  remarks,  It  is  contended,  constitute 
such  misconduct  on  the  part  of  the  state's 
officer  as  to  justify  this  couj^t  In  reversing  the 
judgment  and  granting  a  new  trial. 

We  will  now  state  the  evidence  which  con- 
stitutes the  first,  second,  third,  and  fourth 
exceptions,  which  were  taken  to  the  admis- 
sion of  certain  portions  of  the  testimony  of 
D.  Jonas  Lippy,  Mrs.  Adam  E.  DIehl,  and 
John  W.  Esterllne,  the  accused.  This  tes- 
timony, which  was  admitted  against  the  ob- 
jection of  the  traverser,  is  this:  Lippy  tes- 
tified that  in  February  or  March  preceding 
the  assault,  which  occurred  on  the  3d  of  Au- 
gust, 1906,  he  heard  the  prisoner  say  he  was 
going  to  shoot  the  son  of  a  bitch,  and  that  he 
asked  Esterllne  to  whom  he  referred,  and 
that  the  accused  replied,  "That  big  son  of  a 
bitch  up  town";  tbat  he  said  to  the  accus- 
id,  "Tell  me  who  it  is,"  and  the  prisoner  said, 
'My  brother-in-law  up  town."  The  evidence 
*^W8  that  the  prosecuting  witness  was  the 


only  brother-in-law  of  the  defendant  living 
in  that  locality.  Mrs.  Adam  B.  Diehl  testi- 
fied that  on  the  13th  day  of  April,  1906,  the 
prisoner  said  to  her  that  be  was  going  to 
kill  the  whole  family.  "He  looked  over  to 
me,  and  said,  'I  am  going  to  kill  the  whole 
family,  and  then  I  know  I  will  have  a  rest' " 
In  his  cross-examination  of  the  accused  the 
state's  attorney  asked  him  bow  long  he  had 
been  accustomed  to  carry  a  pistol.  Objection 
was  made  to  this  question,  but  the  court  per- 
mitted it  to  be  answered,  and  this  ruling  is 
the  basis  of  the  third  bill  of  exception.  The 
answer  of  the  witness  was  that  he  had  own- 
ed one  off  and  on  for  a  good  many  years, 
but,  so  far  as  be  oonld  remouber,  he  had  nev- 
a  carried  one.  This  constitutes  the  fourth 
exception.  In  order  to  convict  upon  the  first 
count  of  the  Indictment,  it  was  necessary  to 
show  a  state  of  facts  upon  which  the  accused 
could  have  been  convicted  of  murder  had  the 
prosecuting  witness  died  as  a  result  of  the 
assault  Malice  was  therefore  an  essential 
element  In  the  crime  charged  in  the  first 
count,  because  malice  is  the  chief  and  dis- 
tinguishing characteristic  of  murder;  and 
hence  It  was  Indispensably  necessary  for  the 
state  to  all^e  and  prove  malice  before  a 
conviction  could  be  bad  upon  the  first  count 
in  the  indictment  Malice  is  either  express 
or  implied.  Both  express  and  implied  malice 
may  be  proved  by  a  deliberately  formed  de- 
sign to  kill,  by  the  preparation  of  the  weapr 
on  or  other  means  for  doing  great  bodily 
harm,  by  circumstances  of  brutality  attending 
the  act,  or  by  previous  hostility,  or  threats 
and  declarations  of  intention  to  kill,  or  to  do 
serlons  injury.  The  mle  upon  this  subject 
is  thus  stated  in  1  Bishop,  Crim.  Proc.  (3d 
Ed.)  673:  "It  is  competent  to  show  against 
the  defendant  that  he  bore  toward  the  party 
injured  enmity  of  a  sort  tending  to  the  cttia-r 
Inal  result  For  the  'same,  and  even  for  a 
stronger  reason,  threats  made  by  the  ac- 
cused, prior  to  the  commission  of  the  alleged 
offense,  may  be  shown  against  him.  Near- 
ness, or  remoteness  of  time,  intervening  con- 
duct, and  the  like,  will  considerably  affect 
their  weight"  It  is  stated  in  Wharton's 
Crim.  Evidence,  f  756,  that  "declarations  of 
Intention  and  threats  are  admissible  in  evi- 
dence, not  because  they  give  rise  to  a  pre- 
sumption of  law  as  to  guilt,  which  they  do 
not,  but  because  from  them,  in  connection 
with  other  circumstances,  and  on  proof  of 
the  corpus  delicti,  guilt  may  be  logically  in- 
ferred. Threats  against  a  class  may  be  put 
in 'evidence  as  explaining  the  character  of 
the  attack  on  an  individual  belonging  to  this 
class,  though,  to  make  threats  admissible, 
there  must  be  some  kind  of  individuation 
showing  that  the  person  Injured  was  in  some 
sense  within  the  scope  of  the  threats."  The 
facts  of  the  case  bring  the  admissibility  of 
the  testimony  embraced  in  the  first,  second, 
third,  and  fourth  exceptions  within  the  oper- 
ation of  these  rules,  although  It  must  be 
noted  tbat  the  defendant  could  not  possibly 
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bave  beea  iojored  by  the  answer  of  the 
question  embraced  in  the  fourth  exception, 
because,  awTinilng  the  form  of  the  question 
to  be  objectionable,  the  answer  of  the  wit- 
ness denied  that  he  was  accustomed  to  car- 
ry the  pistol.  The  accused  and  the  prosecut- 
ing witness  were  brothers-in-law,  and  Ilyed 
in  adjoining  properties.  For  a  number  of 
years  they  had  been  on  bad  terms,  and  on 
three  prior  occasions  they  had  had  personal 
encounters.  This  feeling  of  personal  hos- 
tility seems  to  hare  become  more  Intensified 
about  the  last  part  of  February  preceding  the 
assault  charged  in  the  indictment,  when  they 
ceased  speaking  to  each  other,  and  shortly 
thereafter  the  threats  of  personal  violence 
introduced  in  evidence  were  made  by  the  ac- 
cused. The  theory  upon  which  the  case 
was  tried  by  the  state  was  that  the  ac- 
cused, intending  to  carry  out  these  threats, 
prepared  his  pistol,  proyolced  a  quarrel  with 
Diehl,  who  Invited  him  out  to  fight,  and  that 
Esterline,  under  the  pretense  of  self-defense, 
maliciously  and  without  Justification,  shot 
his  brother-in-law.  The  theory  of  the  de- 
fense was  that  Diehl  provolred  the  quarrel 
and  was  the  aggressor  In  the  assault  which 
ensued,  and  that,  the  pistol  being  in  the 
possession  of  the  prisoner  for  a  lawful  and 
Innocent  purpose,  as  explained  by  him  in  hia 
evidence,  he  was  obliged  in  self^efense  to 
protect  himself  from  serious  bodily  harm 
from  the  assault  made  upon  him  by  Diehl, 
"who  was  a  much  larger  man  and  of  much 
greater  strength  than  himself.  Both  the 
state  and  the  defense  offered  testimony  tend- 
ing to  support  these  conflicting  theories.  The 
Jury  was  the  proper  tribunal  to  pass  upon  the 
weight  of  testimony  and  the  credibility  of  the 
witnesses,  and  their  finding  upon  the  facts  is 
not  reviewable  by  this  court  We  have  ex- 
amined the  record  carefully,  and  we  fall  to 
find  any  error  in  the  rulings  which  constitute 
the  first  four  bills  of  exceptions. 

2.  The  fifth,  sixth,  and  seventh  exertions 
relate  to  what  Is  claimed  to  be  the  miscon- 
duct of  the  state's  attorney.  Mary  J.  Diehl, 
a  witness  produced  on  behalf  of  the  accused, 
has  testified  that  immediately  after  the  shoot- 
ing the  prisoner  had  finger  prints  on  his 
throat,  and.  In  commenting  upon  this  testi- 
mony in  his  argument  to  the  Jury,  Mr.  Steele 
declared  that,  had  he  known  the  defense 
would  produce  such  evidence,  the  state  could 
have  produced  a  hundred  witnesses  to  prove 
that  there  were  no  finger  prints  on  his  throat 
at  that  time,  whereupon,  the  record  states: 
"The  counsel  for  the  prisoner  addressed  him- 
self to  the  court,  and  objected  to  the  above 
statement  by  the  state's  attorney,  and  the 
court  said,  'Tes,  Mr.  Steele ;  that  Is  not  prop- 
er,' and  thereupon  the  state's  attorney  apolo- 
gized to  the  court,  and  withdrew  his  remark 
and  stated  to  the  Jury:  'Well,  I  can  say  this: 
That,  If  there  had  been  finger  prints  on  his 
throat,  he,  the  prisoner,  could  have  proved 
It  by  himself  and  other  witnesses.'  "  This  con- 
stitutes the  fifth  exception.    Mr.  Steele  then 


read  to  the  Jury  the  law  In  reference  to  the 
use  of  deadly  weapons,  and  the  presumption 
of  malice  arising  therefrom,  and  the  law  In 
reference  to  the  right  of  self-defense,  and  the 
use  of  deadly  weapons  therein,  and  the  coun- 
sel for  the  prisoner  In  reply  read  the  law  In 
reference  to  the  same  subject  and  commented 
upon  It  The  state's  attorney  In  his  closing 
argument  to  the  Jury  said  that  the  Jury  had 
a  right  to  call  upon  the  court  for  Instruc- 
tion if  they  doubted  the  the  correctness  of 
the  construction  placed  by  him  on  the  law, 
and  during  his  argument  as  to  the  law  applic- 
able to  the  first  count  of  the  Indictment  he 
stated  that  malice  could  be  presumed  from 
the  use  of  a  deadly  weapon,  and  that  the 
law  would  not  i>ermit  a  deadly  weapon  to  be 
used  by  one  to  repel  a  simple  assault  when 
there  was  no  danger  of  death  or  grievous 
bodily  harm,  and  that  if  the  prisoner  was  the 
aggressor,  or  left  a  place  of  safety  for  one  of 
danger,  he  could  not  rely  upon  a  plea  of  self- 
defense.  He  then  stated  that  If  a  deadly 
weapon  was  used,  the  plea  of  self-defense  was 
tarred;  and,  If  a  deadly  weapon  was  used, 
then  It  was  not  excusable  homicide,  and  the 
prisoner  could  not  rely  upon  self-defense  or 
Justification,  whereupon  the  counsel  for  the 
prisoner  objected  to  the  statement  of  the  law 
of  the  case  by  the  state's  attorney,  but  the 
court  omitted  to  correct  or  stop  the  state's 
attorney  In  his  line  of  argument  and  suffer- 
ed him  to  continue  to  so  argue,  and  to  this 
omission  of  the  court  the  prisoner  by  his 
counsel  excepted.  This  constitutes  the  sixth 
bill  of  exception.  The  seventh  exception  was 
taken  under  the  following  circumstances:  The 
state's  attorney  again  told  the  Jury  they 
could  call  upon  the  court  to  express  its  views 
of  the  law  applicable  to  the  case  to  verify  his 
statement  of  what  the  law  was,  or  if  th^ 
doubted  the  correctness  of  the  law  as  he 
stated  it  He  also  told  the  Jury  that  If  they 
did  not  believe  the  prisoner  to  be  guilty  of 
an  assault  with  Intent  to  kill  and  murder, 
as  charged  In  the  first  count  of  the  Indict- 
ment they  could  if  they  believed  he  intended 
to  disable  the  prosecuting  witness  find  him 
guilty  on  the  second  count ;  and,  in  arguing 
what  assault  to  disable  meant  under  the 
Code,  his  line  of  reasoning  was  such  as  to 
induce  the  inference  that  if  the  prisoner 
would  have  been  guilty  of  manslaughter,  if 
Diehl  had  died  from  the  effects  of  the  wound, 
then  they  could  find  him  guilty  under  the 
second  count;  and,  in  substance,  said  that, 
if  the  Jury  did  not  believe  the  prisoner  guilty 
of  assault  with  Intent  to  kill,  they  could  find 
him  guilty  on  the  second  count  of  the  Indict- 
ment If  they  believed  that  the  prisoner  would 
have  been  guilty  of  manslaughter  had  Diehl 
died  from  the  ^ects  of  the  shot  Counsel 
for  the  prisoner  objected  to  the  above  state- 
ment and  apiwaled  to  the  court  to  state  Its 
views  of  the  law  applicable  to  the  case,  and 
to  correct  what  he  stated  to  be  the  misstate- 
ment of  the  law  by  the  state's  attorney.  In 
reply  the  court  said: 
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9*011  hare  both  fully  read  and  given  to  the 
Jary  all  the  law  bearing  on  the  case,  and  they 
are  the  Judges  of  the  law  and  the  facts."  The 
prisoner's  counsel  then  addressed  the  state's 
attorney  as  follows:  "Mr.  Steele,  I  put  the 
qnestlon  to  you,  and  I  ask  you  to  say  whether 
If  DIehl  had  died  from  the  effects  of  the 
wound,  and  the  prisoner  would  have  been 
guilty  of  manslaughter,  the  Jury  can  now 
find  him  guilty  on  the  second  count  of  the 
Indictment?"  To  this  question,  after  some 
benitatlon,  the  state's  attorney  replied:  "Well, 
Mr.  Fink,  I  do  not  know.  I  wouldn't  be  will- 
ing to  answer  that  question  without  consid- 
eration." The  state's  attorney  then  went  on 
with  his  argument,  and  touched  upon  the 
question  of  manslaughter  no  further. 

The  thing  complained  of  by  the  appellant 
'In  the  sixth  and  seventh  exceptions  Is  the 
refusal  of  the  court  to  Instruct  the  Jury  as 
to  the'law  of  the  case  upon  the  suggestion  of 
the  state's  attorney,  and  upon  the  request  of 
counsel  for  the  accused.  Section  3,  art  15, 
of  the  Constitution,  declares  that,  "In  the 
trial  of  all  criminal  cases,  the  Jury  shall  be 
the  Judges  of  the  law  as  well  as  fact"  This 
provision  appears  for  the  first  time  In  the 
Constitution  of  1851,  and  was  first  considered 
by  this  court  in  the  case  of  Franklin  v.  State, 
12  Md.  236,  where  it  was  held  that  the  Jury 
could  not  decide  upon  the  constitutionality 
of  an  act  of  the  General  Assembly,  but  that 
they  had  a  right  to  affix  tbelr  meaning  on 
the  particular  law,  and  to  determine  for 
themselves  whether  the  facts  proven  brought 
the  traverser  within  that  meaning.  While 
the  court  has  the  right  to  advise  the  Jury  In 
a  criminal  case.  It  Is  not  bound,  and  cannot  be 
required  at  the  request  of  counsel  or  Jury, 
to  do  BO.  Such  instructions  as  It  may  give 
are  merely  advisory,  and  may  be  disregarded 
by  the  Jury.  If,  however,  it  does  instruct, 
such  instructions.  If  erroneous,  are  open  to 
review  In  this  court,  if  properly  presented  by 
the  record.  These  propositions  have  been 
settled  by  &  number  of  decisions  In  this 
state,  among  which  are  Broil  v.  State,  45  Md. 
356;  Baltimore  &  Yorktown  Turnpike  Co. 
V.  State,  63  Md.  573,  1  Atl.  285;  Beard  v. 
State,  il  Md.  275,  17  Atl.  1044,  4  L.  R. 
A  675,  17  Am.  St  Rep.  536;  Wheeler  v. 
State,  42  Md.  563;  Swann  v.  State,  64  Md. 
423,  1  Atl.  872;  Guy  v.  State,  96  Md.  699,  64 
Atl.  879.  In  Broil  v.  ;  iiite,  supra,  the  ap- 
peal was  by  the  accused  from  the  refusal  of 
the  court  to  Instruct  the  Jury.  The  court, 
after  quoting  the  constitutional  provision, 
said  that  the  Jury,  being  the  Judges  of  the 
law  as  well  as  of  fact  in  criminal  cases, 
"would  not  be  bound  by  any  Instruction  giv- 
en by  the  court  but  would  be  at  perfect  lib- 
erty to  utterly  disregard  them,  and  find  a 
verdict  in  direct  opposition  to  them.  No 
court  in  this  state  can  t>e  required  by  cotmsel 
or  Jury  to  give  Instructions  either  upon  the 
law  or  the  legal  effect  of  the  evidence  given 
at  the  trial.  The  court  may,  in  Its  discretion, 
advise  the  Jury  as  to  the  law  and  legal  efTect 


of  the  evidmce,  but  Is  not  bound  to  do  so, 
and,  being  a  matter  entirely  within  Its  dis- 
cretion, its  refusal  to  do  so  cannot  be  re- 
viewed by  this  court"  It  is  the  duty  of  coun- 
sel to  confine  himself  in  argument  to  the 
facts  in  evidence,  and  he  should  not  be  per- 
mitted by  the  court,  over  proper  objection, 
to  state  and  comment  upon  facts  not  in  evi- 
dence, or  to  state  what  he  could  have  proven. 
Persistence  In  this  course  of  conduct  may 
furnish  good  grounds  for  a  new  trial.  The 
conduct  of  the  trial  must  of  necessity  rest 
largely  in  the  control  and  discretion  of  the 
presiding  Judge,  and  the  appellate  court  should 
In  no  case  Interfere  with  the  Judgment,  un- 
less there  be  an  abuse  of  discretion  by  tlie 
trial  Judge  of  a  character  likely  to  have  in- 
jured the  complaining  party. 

We  find  nothing  in  the  fifth  exception  sn^ 
fldent  to  disturb  the  Judgment  It  was  un- 
doubtedly improper  for  the  state's  attorney  to 
have  told  the  Jury  that  he  could  have  proved 
by  a  hundred  witnesses  the  falsity  of  Mary 
J.  Dlehl's  testimony  that  the 'prisoner  had 
finger  marl(s  on  his  throat  immediately  after 
the  shooting.  This  remark  was  objected  to 
as  Improper,  and  the  court.  In  the  presence 
of  the  Jury,  told  the  state's  attorney  that  It 
was  not  proper  for  him  to  make  that  state- 
ment The  state's  ofllcer  then  apologized  for 
making  it, '  and  promptly  withdrew  the  oI>- 
Jectlonable  statement  It  is  not  to  be  pre- 
sumed that  a  body  of  competent  and  honest 
men,  sworn  to  try  the  Issue  of  the  traverse 
upon  the  evidence  produced  before  them, 
would  permit  the  statement  to  Influence  their 
flndln);,  after  the  court  had  pronounced  it  to 
be  improper,  and  after  it  had  l>een  withdrawn 
from  their  consideration.  The  ol>servatlons 
of  Mr.  Justice  Brown  upon  this  subject  la 
Dunlop  V.  United  States,  165  U.  8.  486,  17 
Sup.  Ct  375,  41  L.  Ed.  790,  may  well  be  ap- 
plied to  the  facts  unbraced  In  this  exception: 
"There  is  no  doubt  that  in  the  heat  of  ar- 
gument counsel  do  occasionally  make  remarks 
that  are  not  Justified  by  the  testimony,  and 
which  are,  or  may  be,  prejudicial  to  the  ac- 
cused. In  such  cases,  however,  if  the  court 
Interfere,  and  counsel  promptly  withdraw  the 
remark,  the  error  will  generally  be  deemed 
to  be  cured.  If  every  remark  made  by  coun- 
sel outside  of  the  testimony  were  ground  for 
a  reversal,  comparatively  few  verdicts  would 
stand,  since  in  the  ardor  of  advocacy,  and 
In  the  excitement  of  trial,  even  the  most  ex- 
perienced counsel  are  occasionally  carried 
away  by  this  temptation."  The  accused  elect- 
ed to  try  his  case  before  the  Jury,  and  they 
have  convicted  him  upon  the  second  count  <wf 
the  Indictment  The  careful  and  conscien- 
tious Judge  before  whom  the  case  was  tried, 
and  who  observed  the  demeanor  of  witnesses, 
and  who  was  able  to  Judge  of  the  probable 
effect  upon  the  Jmry  of  the  remarks  of  coun- 
sel, as  well  as  of  all  the  events  and  circum- 
stances of  trial,  refused  to  grant  the  motion 
of  the  appellant  for  a  new  trial,  and,  as  we 
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in  Its  ntllngB,  and  no  abuse  of  discretion  by 
the  conrt,  and  no  other  error  of  which  the 
defendant  can  be  heard  to  complain  in  this 
conrt,  the  Jndgment  must  be  afBrmed. 
Judgment  affirmed. 


(106  Hd.  S36) 

SHDGAE8  et  aL  t.  SHUGARS. 
(Court  of  Appeals  of  Maryland.    April  2,  1907.) 

1.  Lost     Instbukents — REaxoBATioN— Joeis- 
Dicnos. 

A  court  of  equity  has  jurisdiction  to  decree 
the  restoration  of  a  lost  need  or  new  convey- 
ance of  the  property  according  to  its  terms,  on 
the  filing  of  a  proper  bill  for  that  purpose. 

[Ed.  Note.— For  cases  in  point,  gee  Gent.  Di(. 
vol.  33,  I/>8t  Instruments,  §  8.] 

2.  SAHK— liACHES. 

Laches  does  not  constitute  a  defense  to  an 
action  to  compel  the  execution  by  the  grantor  of 
a  deed  to  taice  the  place  of  one  theretofore  exe- 
cuted and  lost  by  the  grantee. 
&  PusADiKO  —  Allegations  —  Conclusivk- 

RESS. 

Where,  in  an  action  to  compel  the  re-execu- 
tion ot  a  lost  deed,  the  dedaradon  averred  tliat 
the  consideration  of  tlie  deed  was  a  certain  sum, 
but  defendants  averred  in  their  answer  and  tes- 
tified that  the  deed  was  not  made  for  a  money 
consideration,  plaintiff  was  not  estopped  from 
showing  that  toe  deed  was  In  fact  made  upon 
some  other  consideration  than  that  named  in  the 
declaration. 

(Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
Tol.  39;  Pleading,  |  81.J 

4.  Appeal— ExcxPTiONfr—OBjxciioNB  to  Bv- 

inENCR. 

Under  Code  Pub.  Oen.  Laws,  art.  6,  i  86, 
prohibiting  any  objections  to  be  made  in  the 
Court  of  Appeals  to  the  admissibility  of  evi- 
dence or  the  sufficiency  of  the  averments  of  a 
bill,  unless  it  appears  by  the  record  that  such 
objection  was  made  by  exceptions  filed  in  the 
conrt  below,  where,  on  appeal  from  courts  of 
equity,  no  exceptions  were  taken  below  to  the 
testimony,  the  case  will  be  determined  according 
to  the  evidence,  whether  it  corresponds  to  the 
allegations  of  the  bill  or  not. 

TBd.  Note.— For  cases  in  poiat,  see  Cent.  Dig. 
vol.  2,  Appeal  and  Error,  |  1508.] 

6.  lioen  Instbduehts— Action  to  Bestobe— 

Defenses. 

In  an  action  to  compel  the  re-execution  of 
a  lost  deed,  plaintiff  testified  that  the  land  for 
which  he  furnished  the  money  was  originally 
deeded  to  his  wife  by  reason  of  the  fact  that 
there  was  pending  a  suit  on  a  bond  on  which  he 
was  liable,  that  the  suit  was  subsequently  de- 
cided in  his  favor,  and  that  the  land  was  there- 
after on  the  death  of  bis  wife  deeded  by  de- 
fendants to  plaintiff.  Held,  that  there  being  no 
creditor  before  the  court,  and  neither  allega- 
tion nor  proof  of  any  existing  creditor  of  plain- 
tiff. Who  could  be  prejudiced  by  the  execution 
of  the  proposed  deed,  the  decree  in  his  fovor 
would  not  be  reversed. 

6.  Vendob  and  Pdrchaseb— Yen  dob's  Lien. 
Where,  in  an  action  to  compel  the  re-execu- 
tlon  of  a  lost  deed,  the  evidence  showed  that 
the  lost  deed  was  not  in  fact  executed  for  a 
pecuniary  consideration,  defendants  were  not 
entitled  to  a  vendor's  lien  on  the  land  tor  the 
consideration  named  in  the  deed. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  48,  Vendor  and  Purchaser,  {  643.] 

Appeal  from  Circuit  Court,  Carroll  Coim- 
ty.  in  Equity;  Wm.  H.  Thomas,  .Tudge. 
Bin  t^  James  L.  Shugars  against  Charles 
66  A.— 18 


Abram  Shugars  and  others.    Decree  for  plaln- 
tlfF,   and  defendants  appeal.     Affirmed. 

Argued  before  BRISCOE,  BOYD,  PEAROB, 
SCHMCCKER,  BURKE,  and  ROGERS,  JJ. 

Edward  J.  Colgan,  Jr.,  and  Thomas  G. 
Hayes,  for  appellants.  Charles  B.  Fink,  for 
appellee. 

SCHMUCKER,  J.  The  appeal  in  this  case 
Is  from  a  decree  of  the  circuit  conrt  for  Car- 
roll county,  directing  that  a  deed  •f  all  of 
the  Interest  and  estate  of  the  defendants  in 
certain  land  and  premises  be  executed  and 
delivered  to  the  plaintiff,  and  appointing 
Charles  E.  Fink  trustee  to  make  the  deed. 
The  deed  so  to  be  made  by  the  trustee  Is  In- 
tended to  take  the  place  of  a  former  one  for 
the  same  property,  which  was  executed  di- 
rectly from  the  defendants  to  the  plaintiff, 
but  has  been  lost  or  destroyed.  The  sub- 
stantial facts  alleged  by  the  bill  of  complaint 
are,  as  follows:  On  April  11,  1868,  one  An- 
drew Schaeffer  and  bis  wife  conveyed  to  the 
plaintiff's  wife,  Margaret,  the  land  In  ques- 
tion, for  a  consideration  of  $2',000,  which  was 
paid  by  the  plaintiff  out  of  his  own  money. 
The  plaintiff's  wife,  Margaret,  died  intestate 
seised  of  the  land  about  25  years  ago,  leaving 
him  as  her  surviving  husband;  and  also  a 
son  Charles  A.  Shugars,  who  Is  married  to 
Addle  Shugars;  a  son  George  H.  Shugars, 
who  Is  now  dead.  Intestate,  without  Issue — 
be  was  married  in  his  lifetime  to  Mollle 
Shugars,  who  since  his  death  has  married 
William  Hoffman — a  Son  Samuel  W.  Shugars, 
who  Is  married  to  Rosle  B.  Shugars;  and  a 
daughter  Ada  E.,  who  Is  married  to  William 
H.  Bhaugh.  All  of  the  said  persons  are  de- 
fendants to  the  bill,  except  Samuel  Shugara 
and  wife,  whose  absence  from  the  case  Is 
hereinafter  explained.  About  18  years  ago, 
subsequent  to  the  death  of  the  plalntUTs  wife, 
Margaret,  all  of  her  children,  with  their  re- 
spective husbands  and  wives,  united  In  a 
conveyance  of  their  several  Interests  In  the 
said  real  estate  to  the  plaintiff  for  a  good  and 
valuable  consideration.  The  consideration 
mentioned  in  the  deed  was  $2,000,  and  was 
fully  paid,  and  the  deed  was  duly  executed, 
acknowledged,  and  delivered  to  the  plaintiff, 
and  remained  In  his  possession,  but  was  never 
recorded.  Some  time  after  the  delivery  of 
the  deed,  it  was  sent  by  the  plaintiff  to  the 
office  of  his  counsel  In  a  then  pending  suit  to 
be  used  as  evidence,  and  It  was  taken  from 
the  office  and  lost,  destroyed,  or  concealed  by 
one  of  the  sons  of  the  plaintiff  without  his 
knowledge  or  consent.  The  plaintiff  has  al- 
ways resided  upon  and  been  In  the  exclnsire 
possession  of  the  land  in  question  since  the 
death  of  his  wife,  and  Is  still  In  possession  of 
It.  Since  the  loss  or  destruction  of  said  deed, 
the  plaintiff  has  requested  and  demanded  of 
the  defendants  to  re-execute  and  deliver  to 
him  a  new  deed  for  the  land  which  they  had 
conveyed  to  him  by  the  former  one;  but, 
with  the  exception  of  his  son  Samuel  W. 
Shugars  and  wife,  ^-^^^^conveyed  th^n|^- 
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terest  to  him,  they  have  all  refused  to  com- 
ply with  his  request  The  plaintiff  then, 
after  alleging  that  he  Is  without  adequate 
remedy  at  law,  prays  for  a  decree  requiring 
his  son  Charles  A.  Shugars  to  discover  wheth- 
er he  still  has  the  former  deed  in  bis  pos- 
session, and,  if  so,  to  require  him  to  deliver 
It  to  the  plaintiff,  and,  in  case  that  deed  has 
been  lost  or  destroyed,  that  the  defendants 
be  required  by  a  suitable  decree  to  convey  by 
a  good  deed  to  the  plaintiff  their  respective 
shares  in  the  land  and  premises,  and  for  an 
injunction  and  for  general  relief.  The  de- 
fendants jointly  answer  the  bill.  They  admit 
the  making  of  the  deed  of  April  11, 186S,  from 
Schaeffer  and  wife  to  the  plaintlfTs  wife, 
Margaret,  but  deny  that  he  paid  the  $2,000 
consideration  therefor  out  of  his  own  money, 
but  aver  upon  Information  and  belief  that 
it  was  paid  by  his  wife.  They  admit  the  sub- 
sequent death  of  the  plaintlfTs  wife,  Mar- 
garet, and  the  making  thereafter  by  her  chil- 
dren of  the  deed  to  the  plaintiff  of  their  sev- 
eral Interests  in  the  property,  but  deny  that 
the  consideration  for  that  deed  was  $2,000, 
or  that  any  consideration  therefor  was  ever 
received  by  them,  or  any  of  them,  and  they 
aver  in  that  connection  that  the  said  deed 
was  executed  by  them  upon  the  understand- 
ing and  agreement  with  the  plaintiff,  their 
father,  that,  upon  the  receipt  of  their  deed  to 
him,  he  would  at  once  divide  the  land  into 
separate  portions,  and,  retaining  one  portion 
for  himself,  would  convey  one  other  portion 
in  severalty  to  each  of  his  sons  and  bis  daugh- 
ter ;  but  he  never  performed  his  part  of  the 
agreement,  although  often  requested  to  do  so. 
The  answer  denies  that  the  defendant  Charles 
A.  Shugars  had  lost,  destroyed,  or  concealed 
the  deed  to  the  plaintiff  from  his  children, 
but  avers  upon  information  and  belief  that 
the  plaintUTs  deceased  son,  George  H.  Shu- 
gars, destroyed  it  The  possession  and  occup- 
ancy of  the  property  In  question  by  the  plain- 
tiff Is  admitted,  except  as  to  about  1^  acres 
thereof,  which  had  been  conveyed  by  the 
plaintiff  and  defendants  to  Samuel  W.  Shu- 
gars in  1888.  The  alleged  demand  by  the 
plaintiff  upon  the  defendants  for  the  execu- 
tion of  a  new  conveyance  of  the  lands  by 
them  to  him  is  also  denied,  except  as  to  a 
demand  made  immediately  prior  to  the  filing 
of  the  bill. 

The  plaintiff,  his  surviving  sons,  Samuel 
and  Charles  A,  bis  daughter,  Mrs.  Ada 
Ebaugb,  and  Lewis  C.  Myerly,  the  scrivener 
who  drew  the  lost  deed,  were  all  put  upon 
the  stand  as  witnesses.  We  have  therefore 
before  us  the  testimony  of  all  of  the  living 
participants  in  the  transactions  out  of  which 
the  present  controversy  arose.  None  of  the 
witnesses,  except  the  plaintiff,  professed  to 
have  any  knowledge  of  who  paid  the  $2,000 
purchase  money  mentioned  tn  the  deed  of 
April  11,  1868,  from  Schaeffer  and  wife  to 
Mrs.  Margaret  Shugars.  The  plaintiff  testi- 
fied positively  that  he  paid  that  purchase 
money  out  of  his  own  funds,  and  further 


stated  that  he  had  th«  conveyance  made  to  his 
wife  under  the  advice  of  bis  counsel  because 
he  was  surety  on  a  replevin  bond  on  which 
a  suit  was  then  pending  which  was  ultimately 
decided  in  his  favor.  The  witnesses  all  agree 
that  the  lost  deed  mentioned  in  the  bill  was 
executed  and  delivered  to  the  plaintiff  about 
18  years  before  the  filing  of  the  bill  by  all  of 
his  children  and  their  respective  husbands 
and  wives,  including  those  who  are  defend- 
ants to  this  suit.  They  also  all  agree  that  no 
pecuniary  consideration  passed  or  was  in- 
tended to  pass  between  the  parties  to  that 
deed;  but  different  accounts  are  given  In 
their  testimony  of  what  formed  the  true  in- 
ducement and  consideration  for  its  execu- 
tion. The  plabitlff  said  that,  prior  to  the 
making  of  the  lost  deed,  the  property  had 
run  down  and  was  badly  in  need  of  repairs, 
and  he  proposed  to  the  children  that  he  and 
they  should  unite  in  repairing  it  Th^  said 
that  they  had  no  money,  and  he  then  pro- 
posed that  they  convey  their  interest  in  it  to 
him,  and  he  would  repair  It,  to  which  they  con- 
sented. They  then  made  the  deed  to  him,  and 
he  put  the  property  in  repair  at  a  cost  of  over 
$•500,  and  that  the  deed  was  afterwards  lost 
Charles  A  Shugars,  one  of  the  sons,  testified 
that  the  children  gave  the  deed  to  their  fa- 
ther, who  was  a  blacksmith,  because  he  bad 
been  compelled  by  a  cancer  to  submit  to  the 
amputation  of  his  right  arm.  Samuel,  the 
other  son,  testified  that  the  children  volun- 
tarily executed  the  deed  to  their  father  at 
bis  request  Mrs.  Ebaugh  alone  testified  that 
the  deed  had  been  made  to  the  father  upon 
an  understanding  that  he  would  divide  the 
property  between  the  meml)ers  of  the  family. 
Her  account  of  the  alleged  arrangement  was 
as  follows:  "Well,  pap  asked  us  to  sign  the 
deed,  that  be  wanted  to  get  the  property  so 
that  he  could  reserve  part  of  it  for  bis  own, 
so  that.  If  anything  happened  to  him,  that 
stepmother  would  have  something.  He  al- 
ways told  us  that  be  would  equally  divide  it 
and  give  her  a  portion,  but,  as  to  receiving 
anything  for  it,  I  never  did."  Myerly,  the 
scrivener,  testified  that  he  drew  the  lost  deed 
at  the  request  of  the  plaintiff,  who.  In  re- 
sponse to  an  inquiry,  said  that  all  of  the 
children  were  satisfied.  The  witness  talked 
to  two  of  the  sons,  and  he  thought  also  to  the 
third,  about  It,  and  they  said  that  it  was  all 
right,  and  they  signed  it  In  bis  presence  aft- 
er It  had  been  written.  He  testified,  further, 
that  he  had  stated  $2,000  as  the  consideration 
in  the  deed  when  he  drew  it;  but  that  he  saw 
no  money  pass  between  the  parties  to  It,  nor 
did  he  bear  any  mention  of  any  understand- 
ing among  them  In  reference  to  the  making 
of  a  reconveyance  from  the  father  to  the  chil- 
dren. Each  of  the  sons  denied,  when  on  the 
stand,  that  he  had  destroyed  or  concealed  the 
deed  or  knew  anything  of  its  present  where- 
abouts. 

We  are  satisfied  from  the  evidoace  that  the 

deed  to  the  plaintiff  from  his  children  was 

executed  and  delivered  by  them 
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bis  request,  wlthont  pecanlaiy  consideration, 
from  motives  of  filial  afTectlon  and  owing 
to  bis  then  almost  helpless  condition  by  rea- 
son of  the  loss  of  his  right  arm,  and  tbat  the 
deed  was  subsequently  lost  Under  such 
circumstances,  the  Jurisdiction  of  a  court  of 
equity  upon  the  filing  of  a  proper  bill  for 
that  purpose  to  decree  a  restoration  of  the 
lost  deed  or  a  new  coneyance  of  the  property 
according  to  Its  terms  Is  undoubted.  We  do 
not  understand  the  appellants  to  controvert 
the  existence  of  Jurisdiction  In  equity  for 
that  purpose,  although  they  deny,  for  rea- 
sona  which  we  will  notice,  that  this  is  a 
proper  case  for  Its  exercise.  They  Insist 
tbat  the  appellee's  claim  to  relief  is  barred 
by  bis  own  laches  in  delaying  so  long  after 
the  loss  of  the  deed  to  bring  his  suit.  This 
not  being  a  proceeding  to  impeach,  set  aside, 
or  reform  a  deed,  but  to  restore  a  lost  one, 
the  execution  and  delivery  of  which  is  not 
denied,  the  rights  of  the  parties  would  not 
be  altered  or  destroyed,  but  would  be  left 
in  statu  quo  by  the  restoration.  Under  such 
circumstances.  It  has  been  held  tbat  neither 
laches,  limitations,  nor  the  Illegality  of  the 
original  Instrument  constitutes  a  good  de- 
fense to  the  suit.  Encyc.  Pleading  &  Prac- 
tice, vol.  13,  p.  S54;  Com'rs  of  Suwannee  Go. 
V.  Com'rs  of  Columbia  Co.,  18  Fla.  78.  Rock- 
well T.  Servant,  64  III.  251.  The  execution 
and  delivery  to  the  appellee  of  the  deed  from 
his  children  vested  the  title  to  the  land  In 
him,  and  the  loss  of  the  deed  has  not  de- 
prived bim  of  bis  title  or  revested  it  in  the 
children,  and  they  have  therefore  not  been 
Injured  by  the  delay  in  bringing  this  suit 
The  restorati(ni  of  the  lost  deed  will  not 
deprive  them  of  any  Interest  of  value,  but 
it  will  supply  the  appellee  with  appropriate 
evidence  of  the  title  which  he  now  has.  Un- 
der such  circumstances,  the  doctrine  of  laches 
cannot  be  successfully  invoked  in  their  fa- 
vor. Demuth  v.  Old  Town  Bank,  85  Md. 
326,  327,  87  Ati.  266,  60  Am.  St  Rep.  322 ; 
Sinclair  v.  Auxiliary  Realty  Co.,  09  Md.  234, 
57  Atl.  664.  The  record  does  not  show  a  suffi- 
cient lapse  of  time  between  the  loss  of  the 
deed  and  the  Institution  of  this  suit  to  make 
limitations,  if  it  be  available  to  the  appel- 
lants, a  sufficient  defense,  for  by  analogy  the 
period  of  20  years  would  be  requisite  to  ex- 
tinguish the  appellee's  claim  for  the  re- 
storation of  the  lost  deed  of  the  land.  Balto. 
&  Ohio  R.  R.  Co.  V.  Trimble,  51  Md.  110-112; 
Baldwin  v.  Trimble,  85  Md.  406,  37  Atl.  176, 
36  li.  R.  A.  489;  Crook  v.  Glenn,  30  Md.  70. 

A  more  serious  objection  by  the  appellants 
to  the  propriety  of  the  decree  from  which 
they  have  appealed  is  tliat  the  lost  deed  on 
its  face  recited  a  consideration  of  $2,000, 
which  the  record  shows  was  never  paid,  and 
that  the  decree  makes  no  provision  for  Its 
payment  They  insist  that  the  appellant  was 
estopped,  X)iy  the  allegation  in  his  bill  that 
the  consideration  mentioned  in  the  deed  was 
12,000,  from  showing  that  it  was  in  fact 
made  apon  some  other  consideration.    The 


defendants  rely,  in  this  connection,  especially 
upon  Thompson  v.  Oorrle,  67  Md.  197,  and 
Christopher  v.  Christopher,  64  Md.  683,  8 
Atl.  296,  and  upon  the  general  proposition, 
frequently  asserted  by  this  court  that  it  is 
not  competent  for  the  parties  to  a  deed  to 
prove  a  consideration  different  in  kind  from 
that  stated  in  the  instrument  Itself.  Those 
two  cases  are  quite  distinguishable  from  the 
one  before  as.  In  Thompson  v.  Oorrle,  the 
grantor,  under  a  deed  which  stated  on  its 
face  that  it  was  made  for  a  money  considera- 
tion, filed  a  bill  to  have  it  set  aside  for  fraud. 
The  fraud  alleged  In  the  bill  was  not  proven, 
and  the  defendant  ofTered  evidence  tending 
to  prove  that  the  deed  was  made  voluntarily, 
upon  the  understanding  and  agreement  that 
the  grantor  should  have  a  home  with  the 
grantees  In  the  property,  and  that  they  were 
willing  to  let  her  have  the  home  then,  if  she 
desired  it  That  .testimony  was  excepted  to 
by  the  appellant  The  court  sustained  the 
exception,  holding  tbat  the  parties  must  be 
bound  by  the  terms  of  the  writing  into  which 
they  had  voluntarily  entered.  Although  the 
plaintiff  had  failed  to  make  out  her  case  of 
fraud,  and  the  court  did  not  set  aside  the 
deed,  they  retained  the  bill  to  allow  her  to 
assert  a  claim  for  a  vendor's  Hen  for  the 
purchase  money  under  the  prayer  for  general 
relief.  In  Christopher  v.  Qirlstopher,  the 
grantor,  under  a  deed  stating  on  its  face  a 
money  consideration,  filed  a  bill  to  enforce 
a  vendor's  lien  on  the  land  conveyed  for  the 
purchase  money,  which  was  alleged  to  be  un- 
paid. The  grantee  admitted  In  bis  answer 
that  he  had  not  paid  the  purchase  money 
called  for  by  the  deed,  but  by  bis  own  testi- 
mony sought  to  prove  that  the  real  consider- 
ation for  the  deed  was  "mon^s  advanced, 
services  rendered,  and  necessaries  furnish- 
ed" by  him  to  the  grantor,  without  showing 
how  much  money  was  advanced  or  the  value 
of  the  services  or  necessaries.  This  testi- 
mony was  contradicted,  but  the  report  of 
the  case  does  not  show  whether  it  was  ex- 
cepted to  or  not  The  court  held  that  proof 
was  not  admissible  to  show  a  consideration 
different  in  kind  from  that  stated  in  the 
deed,  and  tliat  the  plaintiff  was  entitled  to 
the  vendor's  lien. 

In  the  first  place,  ft  Is  to  be  observed  that 
in  both  of  the  cases  Just  mentioned  proof  was 
held  to  be  Inadmissible  to  show,  against  a 
plaintiff  Insisting  that  a  deed  truthfully  stat- 
ed a  money  consideration,  that  the  considera- 
tion was  of  a  different  kind.  In  the  present 
case,  all  of  the  defendants  aver  in  their  an- 
swers, and  testify  as  witnesses.  &tit  ttie  a<tea 
Was  not  made  for  a  moiiey  consideration,  and 
the  plaintiff  testifies  to  the  same  fact  No 
exceptions  were  filed  by  the  defendants  to 
testimony  or  to  the  sufficiency  of  the  aver- 
ments of  the  bill.  Under  section  36  of  article 
5  of  the  Code  of  Public  General  Laws,  pro- 
hibiting any  objections  to  be  made  in  this 
court  to  the  admissibility  of  evidence  or 
the  sufficiency  of  the  averments  of  ^iw. 
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unless  it  shall  appear  by  the  record  that 
such  objection  was  made  by  exceptions  filed 
In  the  court  below,  this  court  has  repeatedly 
held  that  on  appeals  from  courts  of  equity, 
where  no  exceptions  were  taken  below  to  the 
testimony,  the  case  will  be  determined  ac- 
cordfaig  to  the  evidence,  whether  it  corre- 
sponds with  the  allegations  of  the  bill  or  not 
Schroeder  v.  Loeber,  76  Md.  195,  23  Atl.  679, 
24  Atl.  226 ;  Engler  y.  Oarrett,  100  Md.  387, 
59  AtL  648;  Harwood  y.  Jones,  10  OlII  & 
J.  419,  32  Am.  Dec.  180. 

The  appellants  also  contend  that  the  ap- 
pellee should  be  denied  the  relief  for  which 
he  asks,  because  his  own  testimony  shows 
tliat  he  had  the  deed  of  1868  from  Schaeffer 
made  to  his  wife  in  order  to  defraud  hia 
creditors,  and  that  he  kept  the  lost  deed  from 
ills  diildren  off  of  the  public  records  for  a 
similar  purpose.  The  only  evidence  in  the 
record  on  that  subject  is  his  own,  and  lie 
testified  that  the  suit  on  his  lx>nd,  which 
caused  him,  under  the  advice  of  counsel,  to 
have  the  first  deed  made  to  his  wife,  was  de- 
cided In  favor  of  the  defendants,  and  no  lia- 
bility to  any  creditor  arose  from  that  source, 
and  that  he  paid  off  the  contested  debt,  which 
caused  him  to  omit  recording  the  second 
deed.  There  being  no  creditor  liefore  the 
coort,  and  neltho:  allegation  nor  proof  of 
any  existing  creditor  of  the  appellee  who 
could  be  prejudiced  by  the  execution  of  the 
proposed  deed,  we  see  no  reason  for  revers- 
ing the  decree  appealed  from  on  that  groxmd. 
Nor  do  we  think  that  the  appellants  are  en- 
titled to  a  vendor's  lien  on  the  land  for  the 
^,000  consideration  mentioned  in  the  lost 
deed,  when  all  of  the  parties  to  the  suit 
agree  that  the  lost  deed  was  not  in  fact  ex- 
ecuted fi>r  a  pecuniary  consideration. 

We  find  ii^  the  record  no  sufficient  reason 
for  reversing  the  decree  appealed  from,  and 
it  will  be  affirmed. 

Decree  affirmed,  with  costs. 


OtB  u±  at) 
TURPIN  et  aL  V.  DBIRICKSON  et  al. 

(Gonrt  of  Appeals  of  Maryland.    April  2,  1907.  > 

I.  AppKAii— Right  of  Review— Pbbsohs  Er- 

TITLBD— PBIVITT  WTH  TaSXIMB. 

A  trustee  reported  to  the  court  and  Ikad  rat- 
ified a  sale  of  a  farm  to  two  parties.  After- 
wards he  made  a  deed  to  only  one  of  them. 
This  grantee  subsequently  deeded  all  his  proi>- 
erty  to  a  trustee  for  the  benefit  of  his  creditors, 
who  sold  the  farm  to  various  persons.  A  decree 
was  rendered  reforming  the  ratification  of  the 
sale  by  the  court  to  conform  to  the  deed,  and 
ratifying  the  sale  by  the  grantee's  trustee. 
Held,  that  the  grantee  should  not  be  deprived  of 
aa  appeal  from  the  decree  bocause  he  had  deeded 
liis  interest  to  a  trustee,  who  had  admitted  the 
allegations  of  the  bill  upon  wliich  the  decree  was 
rendered,  in  his  answer  thereto,  and  had  proved 
tlieir  tmth  as  a  witness,  where  by  the  terms  of 
his  deed  to  the  trustee  the  latter  was  to  recon- 
vey  to  him  the  surplus  remaining  after  his  cred- 
itors' claims  had  been  satisfied. 

SEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  2,  Appeal  and  Error,  {|  934,  938.] 


Z.   SJJCB— PaBTIES  iNJirBED  OB  AGOBinVXD. 

The  fact  that  a  decree  in  an  action  against 
a  defendant  reforms  a  ratification  of  sale  by  the 
court  to  make  it  conform  to  defendant's  deed, 
thus  benefiting  him  somewhat,  does  not  deprive 
him  of  an  appeal  therefrom,  where  the  decree 
provided  for  other  relief,  and  he  Iiad  filed  an 
answer  thereto  denying  most  of  its  material  al- 
legations. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  2,  Appeal  and  Brror,  f  f  947,  950.] 

3.  Save— Review— Apfkai.   waou   JtrnaKEifr 

BT  CORFBSSIOir. 

Code  Pub.  Gen.  Laws,  art.  16,  i  143,  pro- 
vides that  a  defendant  against  whom  a  bill  lias 
tieen  taken  ^ro  coafesso  may  appear  before  final 
decree  and  hie  his  answer,  and  such  proceedings 
shall  be  had  as  m^ht  have  been  had  in  case  the 
answer  had  been  filed  l>efore  the  passage  of  the 
decree.  Section  140  gives  the  court  power  to 
require  that  the  allegations  of  a  bill  taken  pro 
confesBo  tie  supported  by  proof.  BeU,  that 
where  the  defendant  appeared,  demurred,  and 
pleaded,  and  testimony  was  taken,  he  was  en- 
titled to  have  the  action  of  the  court  on  the 
demurrer  and  pleas  reviewed  as  well  as  the  de- 
cree. 

TEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  8.  Appeal  and  Error,  (  3464.] 

4.  PlJEADIRO — PUEAB— AVFIDAVIT     OF     TbUTH. 

Under  the  express  provisions  of  Code  Poll. 
Gen.  Laws,  art.  16,  f  149,  no  plea  or  demurrer 
will  be  allowed  to  be  filed,  unless  supported  by 
affidavit  that  it  is  true  in  point  of  fact. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  39,  Pleading,  f  861.] 

6.  Sake  —  Aherdbd     and     Sitffleiiertai> 

PLEADinG»— LBA.VE  OE  COUBT  TO  AmND. 

Wliere  a  party  in  default  was  granted  leave 
'^  appear  and  answer  the  allegations,"  and 
filed  an  answer  to  wliich  exceptions  were  sus- 
tained, and  he  was  granted  leave  to  file  another 
answer,  lie  cannot  >>>  place  of  an  answer,  file  a 
demurrer  or  plea  without  obtaining  leave  for 
that  purpose. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
VOL  89,  Pleading,  |f  575,  832,  833.] 

9.  PAETIES— Pl.AIRTmrB— IlVTEBEST. 

Purchasers  at  a  tmstee's  sale  liave  no  sndi 
interest  in  the  properties  before  the  sales  are 
ratified  as  to  give  them  the  right  to  apply  to 
a  court  of  equity  to  correct  tne  title  to  the 
property  sold  them  by  the  trustee. 

7.  Sake. 

A  party  who  lutd  held  a  mortgage  on 
property,  and  had  assigned  it  before  proceedings 
were  commenced  to  correct  the  title  to  the  prop- 
erty, has  no  interest  therein  that  would  entitle 
liim  to  appear  as  a  plaintiff  in  the  cause. 

Appeal  from  Circuit  Court,  Wicomico  Coun- 
ty, in  Equity;  Henry  Lloyd,  Judge. 

Bill  by  James  C.  Derickson  and  others 
against  John  W.  and  H.  Oale  Turpin.  From 
a  decree  for  plaintiffs,  defendants  appeal. 
Decree  reversed,  and  appeal  dismissed. 

Argued  before  BRISCOE,  BOYD,  PEARCB, 
SCHMUCKER,  BURKE,  and  ROGERS,  JJ. 

S.  R.  Douglass  and  Robt  P.  Graham,  for 
appellants.    F.  Leonard  Walies,  for  appellees. 

BOYD,  J.  In  1894  BL  Stanley  Toadvin, 
trustee,  r^wrted  to  the  drcnit  court  for  Wi- 
comico county  the  sale  of  a  farm  in  tliat 
county  to  John  W.  Tutpin  and  H.  Gale  Tur^ 
pin,  which  was  duly  ratified  by  the  court 
On  September  20,  1895,  he  made  a  deed  to 
John  W.  Turpin  for  said  farm,  in  which  lie 
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recited  that  the  sale  had  been  made  to  him, 
and  that  the  purchaae  money  had  been  fnlly 
paid.  On  August  28,  1900,  Mr.  Xurpln  made 
a  deed  of  trust  to  Alonzo  L.  Miles,  by  which 
he  conveyed  all  bis  property  for  the  benefit 
of  his  creditors.  Mr.  Miles  sold  part  of  that 
fann  to  Messrs.  L.  E.  and  J.  D.  Williams,  and 
the  rest  to  Messrs.  W.  K.  Leatberbury  and 
D.  J.  Elliott  John  W.  Tnrpln  gave  a  mort- 
gage on  the  farm  to  Jas.  O.  Derlckson  for 
$1,500,  the  proceeds  of  which  were  used  In 
part  payment  of  the  purchase  money  paid 
Mr.  Toadyln.  This  bill  was  filed  by  Mr.  Der- 
lckson and  the  four  purchasers  above  named 
against  the  two  Turplns,  E.  S.  Toadrln,  trus- 
tee, and  Alonzo  L.  Miles,  trustee.  In  which 
tb^  prayed:  (1)  That  the  order  of  ratifica- 
tion of  the  sale  made  by  Toadrln  to  the  Tur- 
plns be  set  aside  and  reformed,  so  that  John 
W.  Tnrpln  be  shown  to  be  the  sole  purchaser ; 
(2)  that  the  sales  of  Alonzo  L.  Miles,  trus- 
tee, to  the  four  purchasers,  be  ratified  and 
confirmed;  (S)  that  he  be  ordered  to  convey 
the  lands  to  them  free,  dear,  and  discharged 
of  any  claim  of  the  Turplns ;  and  (4)  for  gen- 
eral relief.  John  W.  Turpln  and  H.  Gale 
Tnrpln  filed  separate  answers  to  the  bill.  Ex- 
cations  were  filed  and  sustained  to  each  of 
the  answers,  but  leave  was  granted  to  thein 
to  file  sufilclent  answers  by  January  19,  1906. 
John  W.  Tnrpln  filed  another  answer  and  H. 
Oale  Turpln  filed  a  demurrer  to  the  whole 
blU,  excepting  as  to  a  part  of  the  fifth  para- 
graph, to  which  he  filed  a  plea,  and  a  plea  to 
the  whole  bill.  In  which  be  alleged  that  the 
'  csae  was  res  adjudlcata.  The  idaintUfs  filed 
objections  to  the  demurrer  and  pleas  of  H. 
Oale  Tnrpln  being  allowed  and  a  general  rep- 
lication to  the  answer  of  John  W.  Tnrpln. 
The  court  aftarwards  passed  an  Interlocntory 
decree  against  H.  Oale  Turpln,  and  granted 
the  plalntUFs  leave  to  take  testimony.  The 
trustees  each  answered,  and  testimony  was 
taken.  The  docket  entries  show  that  excep- 
tions, of  John  W.  and  H.  Oale  Turpln  were 
filed  to  the  testimony,  but  they  are  not  In 
the  record.  The  court  passed  a  decree  In  ac- 
cordance with  the  first  and  second  prayers 
of  the  bill,  and  from  that  decree  John  W.  and 
H.  Gale  Turplq  appealed. 

The  appellees  have  made  a  motion  to  dis- 
miss the  appeal.  It  is  contended  that  John 
W.  Turpln  has  no  right  of  appeal  because  (a) 
Us  trustee,  Mr.  Miles,  Is  In  privity  with  him, 
holding  his  title  and  admitted  In  his  answer 
the  allegations  of  the  bill,  8md  proved  their 
truth,  as  a  witness,  and  (b)  because  the  de- 
tree  does  not  injure  him,  but  enlarges  his 
estate;  therefore,  if  there  was  any  error,  it 
was  not  harmful  but  beneficial  to  him.  If 
John  W.  Turpin  was  injuriously  affected  by 
the  decree,  the  reason  first  mentioned  (a) 
would  not  necessarily  preclude  him  from  ap- 
pealing. The  deed  of  trust  not  only  recites 
that  he  claims  to  be  able  to  pay  his  debts  in 
full,  but  cannot  without  a  sale  of  part  of  his 
property,  but  It  expressly  provides  that,  after 
ftnyment  of  all  the  debts,  claims,  and  de- 


mands against  him,  the  trustee  aball  pay  the 
surplus  over  to  him  and  reeonvey  the  prop- 
erty which  may  remain.  Jolm  W.  may  there- 
fore be  interested  in  several  way&  In  the 
first  place,  it  Is  not  shown  by  the  record 
that  it  was  necessary  to  sell  all  of  the  farm. 
If  it  be  decided  that  he  owns  the  whole  of  It. 
His  answer  alleges  that  Gale  has  paid  and 
satisfied  the  debt  due  to  James  C.  Derlckson, 
who  assigned  bis  mortgage  to  blm.  If  that 
be  true,  he  will  be  subjected  to  unnecessary 
costs  and  expenses  by  a  sale  of  the  whole 
farm,  If  Gale  does  not  require  it,  yet  this 
decree  not  only  provides  for  the  reformation 
of  the  report  of  sale,  by  Toadrln  to  John  W., 
but  it  ratifies  and  confirms  the  sales  made 
by  Miles.  But,  Independent  of  that,  the  bill 
specifically  charges  John  W.  with  fraud  and 
made  blm  a  party  defendant  He  filed  an 
answer  denying  most  of  the  material  allega- 
tions of  the  bill,  and  now,  when  the  decree 
is  against  his  contention,  and  in  favor  of  the 
plaintiffs,  it  does  not  come  with  very  good 
grace  from  the  plaintiffs  to  Insist  that  his  ap- 
peal should  be  dismissed,  because  the  decree 
benefited,  and  did  not  injure,  him,  although 
the  bill  shows  him  to  be  adverse  to  the  con- 
tention Qf  the  plaintiffs.  The  motion  aa  to 
him.  must  be  overruled. 

The  ground  for  the  motion  to  dismiss  the 
appeal  of  H.  Gale  is  that  there  was  a  de- 
cree pro  confesso  against  him,  and  hence  it 
is  contended  he  cannot  appeal.  As  both  sides 
seem  to  treat  the  interlocutory  decree  passed 
in  this  case  as  a  decree  pro  confesso  against 
Gale,  we  will  not  now  stop  to  determine 
whether  it  Is  technically  such.  It  simply  de- 
creed "that  the  plaintiff  is  entitled  to  relief 
in  the  premises  as  to  the  said  H.  Gale  Tur- 
pln," and  gave  the  plaintiffs  leave  to  take 
testimony  to  sustain  the  allegations  of  the 
bill;  but,  whether  or  not  that  should  be  re- 
garded as  taking  the  bill  as  confessed,  we  are 
of  the  opinion  that  the  motion  must  be  over- 
ruled as  to  Gale.  There  seems  to  have  been 
some  apparent  confiict  between  the  early  de- 
cisions in  this  state.  In  Ringgold's  Case,  1 
Bland,  12,  the  chancellor,  In  discussing  the 
right  of  appeal,  said:  "Nor  can  any  appeal 
be  made  generally  available  from  a  decree  by 
default  *  *  *  or,  as  it  would  seem,  from 
a  decree  taking  the  bill  pro  confesso."  See, 
afso,  page  19  of  that  volume,  where  the 
chancellor  further  considered  the  question, 
where,  however,  he  added:  "But  this  is  a 
matter  which  yet  remains  to  be  carefully 
considered  and  finally  determined  by  the 
proper  tribunal."  In  Chesapeake  Bank  v. 
McClellan,  1  Md.  Oh.  329,  it  was  held  that 
"an  appeal  will  lie  from  every  decision  which 
settles  a  question  of  right  between  the  par- 
ties, no  matter  whether  the  decision  was  ad- 
verse, or  by  consent,  or  default"  although 
in  Gable  v.  Williams,  59  Md.  46,  it  was  held 
that  an  appeal  would  not  lie  from  a  decree 
by  consent  In  Lippy  v.  Masonhelmer,  9  Md. 
310,  it  was  held  that  "a  defendant  in  aq 
I  equity  case,  has  the  right  of  appeal,  notwith- 
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standing  he  failed  to  appear,  and  an  Inter- 
locatory  decree  was  passed  against  blm 
under  Acts  1820,  c.  Ittl,  In  pursuance  of 
which  the  cause  was  conducted  to  a  final  de- 
cree." It  will  be  obserTed  that  the  decree 
In  that  case  was  similar  to  the  one  now  be- 
fore UB,  as  was  the  one  in  the  case  there 
relied  on  by  the  court  Oliver  t.  Palmer,  11 
GUI  &  J.  137.  Section  143,  article  16,  Code 
Pub.  Gen.  Laws,  which  embraces  some  of  the 
provisions  of  Acts  1820,  c.  161,  in  effect 
places  a  defendant  in  default  in  the  same 
position  as  to  hie  right  to  answer,  whether 
there  be  merely  an  interlocutory  decree,  with 
authority  to  proceed  ex  parte,  or  a  decree 
pro  confesso  against  him,  and  section  140, 
which  provides  for  cases  where  there  Is  de- 
fault In  not  appearing  or  not  answering,  is 
also  liberal  in  Its  treatment  of  defendants, 
even  after  an  order  that  the  bill  be  taken  pro 
confesso,  and  the  practice  requiring  plain- 
tiffs to  support  the  allegations  of  the  bill  or 
petition  by  proof  is  very  generally  followed 
by  the  courts  of  this  state.  The  subject  is 
thus  referred  in  6  Bncy.  of  PI.  &  Pr.  1001: 
"In  most  Jurisdictions,  a  defendant,  against 
whom  a  final  decree  pro  confesso  has  been 
rendered,  may  review  the  same  by  appeal 
or  error.  The  legality  of  the  proceedings 
prior  to  the  order  taking  the  bill  as  confessed 
is  then  open  to  inspection  In  the  appellate 
tribunal,  and  the  decree  and  bill  may  be  ex- 
amined to  ascertain  if  the  decree  is  warrant- 
ed by  the  case  made  by  the  bill.  But  the 
decree  cannot  be  attacked  on  appeal  for  the 
want  of  testimony  or  the  sufficiency  of  the 
evidence."  See,  also,  Phelps'  Jur.  Eq.  |  67. 
Under  our  practice,  when  a  bill  is  taken  pro 
confesso,  and  the  court  requires  testimony, 
the  final  decree  must  be  sanctioned  by  the 
evidence,  and  not  be  based  upon  the  allega- 
tions of  the  bill  alone.  MiUw's  Eq.  Proc. 
348;  Purvlance  v.  Barton,  2  Gill  &  J.  811; 
Oliver  V.  Palmer,  11  Gill  &  J.  48a  In  this 
case,  as  Gale  Turpln  did  appear,  demur,  and 
plead,  he  would  be  entitled  to  have  the  ac- 
tion of  the  court  on  the  demurrer  and  pleas 
reviewed,  as  well  as  the  decree,  under  the 
principles  above  stated.  We  will  therefore 
overrule  the  motion  to  dismiss  his  appeal. 
The  demurrer  and  pleas  filed  by  htm  can- 
not avail  htm  for  several  reasons.  The  pleas 
could  not  properly  have  been  allowed,  be- 
cause there  was  no  affidavit  that  they  were 
"true  in  point  of  fact,"  as  required  by  sec- 
tion 149  of  article  16.  Wagoner  v.  Wagoner, 
76  Md.  311,  25  Atl.  338.  If  the  second  plea 
had  been  valid,  the  demurrer  would  have 
been  overruled,  as  both  were  to  the  whole 
bill  (Miller's  Eq.  Pro.  173;  Frederick  Com'rs 
V.  Frederick  City,  88  Md.  662,  42  Atl.  218); 
but,  as  It  was  invalid,  it  could  not  have  had 
that  effect,  If  the  court  below  had  stricken 
it  out  for  want  of  a  propw  affidavit.  The 
record  does  not  show  that  the  court  took 
any  action  on  the  motion  of  plaintiffs  not 
to  allow  the  demurrer  and  nleas,  but  It  seems 
to  have  proceeded  on  the  tneot;*  that  the  de- 


fendant had  no  right  to  file  them.  While 
the  better  practice  would  have  been  to  have 
passed  some  order  specifically  disposing  of 
them,  the  court  was  not  required  to  allow 
them,  under  the  circumstances.  Gale  was 
in  default  and  upon  his  petition  the  court 
granted  him  leave  "to  appear  and  answer  the 
allegations"  of  the  bill  by  September  1,  1904. 
He  filed  an  answer  within  that  time,  which 
was  excepted  to,  and,  the  exceptions  being 
sustained,  he  was  granted  leave  "to  file  a 
good  and  sufficient  reason,"  the  record  states, 
but  doubtless  the  order  said  or  meant  "an- 
swer"; but,  bistead  of  filing  an  answer,  he 
filed  the  demurrer  and  pleas,  without  ob- 
taining any  further  leave  of  the  court  As 
he  bad  answered,  and  exceptions  to  the  an- 
swer were  sustained,  the  plaintiffs  had  the 
right  to  require  him  to  answer  further,  and 
he  could  not  without  leave  of  court  then 
file  a  demurrer  and  pleas.  If  a  party  in 
default  desires  to  make  his  defense  by  way 
of  demurrer  or  plea,  he  ought  to  obtain  leave 
of  the  court  to  do  so,  and  when,  notwith- 
standing bis  default,  he  asks  and  Is  granted 
leave  to  answer,  then  files  an  insufficient 
answer  which  is  excepted  to,  and  leave  Is 
given  to  answer  further,  he  cannot  then  file 
a  demurrer  or  plea,  without  obtaining  leave 
of  the  court  Our  statutes  granting  indul- 
gence to  defendants  in  default  vrere  not  in- 
tended to  furnish  them  with  the  means  of 
harassing  and  unnecessarily  delaying  plain- 
tiffs, although,  when  the  court  sees  that  It 
Is  proper  to  permit  pleas  or  demurrws  to 
be  filed,  even  after  default  It  can  and  ought 
to  do  so. 

John  W.  Turpln,  not  being  in. default  was 
entitled  to  notice  of  the  taking  of  the  deposi- 
tions; but  we  find  nothing  in  thc«  record  to 
show  that  he  did  not  receive  notice,  and,  as 
we  have  already  said,  there  are  ao  excep- 
tions to  the  evidence  In  the  record.  ^The  ex- 
aminer's return  states,  "Due  notice  \thereof 
having  been  given,"  etc.  Nor  is  the^e  any 
evidence  of  a  former  adjudication  ot  the 
questions  involved.  Indeed,  the  plea  c^  res 
adjudicata  filed  by  Gale  was  strlckemout 
and  the  pleadings  that  are  in  do  not  pr^ut 
that  question.  We  will  not  therefore,  far- 
ther refer  to  those  matters,  which  were"  re- 
lied on  by  the  appellants.  \ 

We  have  no  hesitancy  In  holding  that  Vie 
purchasers  at  the  sales  made  by  Mr.  MlFee 
can  have  no  standing  in  this  proceeding,  \to 
obtain  the  relief  sought  We  know  of  po 
authority  or  practice  that  would  Justify  sufli 
a  proceedhig  by  purchasers  at  trustee's  sal^B. 
They  have  no  such  Interest  In  the  propertied, 
before  the  sales  are  ratified,  as  would  glvke 
them  such  right  to  apply  to  a  court  of  equity 
to  correct  the  title  to  the  property  sold  theii 
by  the  trustee,  as  Is  sought  to  be  done  b# 
this  bill,  and  it  would  be  a  novel  proceedln^V 
under  our  practice  to  permit  purchasers  t<> 
file  an  original  bill  to  obtain  the  ratlficatioi> 
of  a  sale  made  and  reported  In  another  ca«J^. 
But  if  Mr.  Derickson  was  still  a  credltorr/ne 
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could,  under  tbe  circumstances  set  out  in  tbe 
bill,  apply  for  Bucb  relief  as  is  sought,  and 
could  make  the  purchasers  parties.  They 
might  have  been  made  defendants,  but  Gale, 
being  in  default,  cannot  now  take  advantage 
of  any  error  In  reference  to  that  (5  Ency. 
PL  &  Pr.  986;  Luckett  v.  White,  10  Oill  & 
J.  480),  and  John  W.  has  not  raised  the  ques- 
tion in  such  way  as  to  give  him  the  benefit 
of  it 

The  real  difficulty  In  tbe  way  of  the  plain- 
tUla  is  the  fact  that,  although  the  answer  of 
John  W.  Turpin  distinctly  sets  up  the  de- 
fense that  James  G.  Derickson  no  longer  had 
any  Interest  in  the  mortgage,  there  is  no  evi- 
dence In  tbe  case  to  show  that  he  had,  and 
the  copy  of  the  mortgage  in  the  record  dis- 
tinctly shows  that  he  assigned  the  mortgage 
to  H.  Gale  Turpin  on  August  10,  1904— a  few 
weeks  after  the  bill  was  filed  and  over  two 
years  before  the  decree  was  passed.  It  is 
not  very  clear  as  to  how  that  certified  copy 
of  the  mortgage  got  in  the  record;  but  it  is 
the  only  one  there,  and  the  report  of  the 
examiner  shows  that  the  plaintiffs  offered  in 
evidence  "land  records  in  Wicomico  county, 
Liber  J.  T.  T.  No.  14,  folio  504  &  505,  con- 
taining the  deed  from  B.  Stanley  Toadvin, 
trustee  to  John  W.  Turpin  and  mortgage 
from  John  W.  Turpin  to  James  C.  Derickson, 
both  dated  the  20th  day  of  September,  1905. 
To  be  read  and  used  as  evidence  in  said 
cause."  Certified  copies  of  those  Instruments 
are  in  the  record,  and  they  correspond  with 
tbe  descriptions  given  by  the  examiner  as  to 
dates  and  places  of  record.  As  the  land 
records  of  Wicomico  county  could  not  be 
filed,  we  take  for  granted  that  these  copies 
were  filed  in  their  place,  altnough  the  proper 
practice  was  to  file  the  copies  with  the  ex- 
aminer, inasmuch  as  they  had  not  been  filed 
with  the  bill,  or  to  make  some  arrangement 
on  the  subject  If  all  the  parties  were  repre- 
sented. We  thus  have  proof  by  the  plaintUTs 
themselves  that,  over  two  years  before  this 
decree  was  passed — some  time  before  any 
testimony  was  taken — the  only  one  of  the 
plaintiffs  who  could  possibly  have  any  stand- 
ing in  court  to  obtain  the  relief  prayed  for 
had  assigned  the  mortgage  by  which  he 
claimed  to  be  Interested  to  the  defendant 
against  whom  tbe  proceeding  was  mainly  di- 
rected. In  short,  he  was  no  longer  a  creditor, 
and  bad  no  Interest  of  any  kind  In  this  prop- 
erty, BO  far  as  disclosed  by  the  record.  Up- 
on what  principle  such  a  decree  could  be 
passed  at  the  instance  of  Derickson  against 
H.  Gale  Turpin,  after  tbe  former  had  as- 
signed to  the  latter  the  mortgage,  which  was 
the  sole  foundation  upon  which  he  based  his 
claim  for  relief,  we  confess  our  inability  to 
understand.  The  facts  alleged  in  the  bill  did 
present  a  strong  equity  in  favor  of  Derick- 
son, and,  if  proven,  would  undoubtedly  have 
entitled  blm  to  relief;  but,  when  he  received 
his  money  and  assigned  the  mortgage  to 
Gale,  what  right  did  he  have  to  take  from 


Gale  any  Interest  be  had  acquired  in  the 
property  through  the  ratification  of  the  re- 
port of  sale  made  by  Toadyln?  It  is  not 
shown,  or  even  alleged,  that  there  are  any 
other  creditors  of  John  W.  who  were  sucb 
when  he  made  the  deed  of  trust;  but,  if  there 
are,  they  are  not  parties  to  this  bill,  and 
Derickson  does  not  represent  them.  From 
what  we  have  said,  it  will  be  seen  that  the 
other  plaintiffs  had  no  right  to  obtain  such  a 
decree.  How  they  got  frassession  of  tbe 
property,  or  why  they  expended  large  sums 
of  money  In  improving  it,  as  alleged  in  the 
bill,  before  the  sale  was  ratified,  is  not  ex- 
plained ;  bnt  it  la  clear  that  they  neltber  bad 
the  right  to  possession,  nor  were  under  any 
obligation  to  improve  the  property,  until  tbe 
sales  were  confirmed,  and  hence  neither  of 
those  facts  could  give  them  ground  for  the 
relief  sought  by  this  bill. 

It  follows  that  the  decree  must  be  revers- 
ed, and,  as  neither  of  the  plaintiffs  are  en- 
titled to  the  relief  prayed,  the  bill  must  be 
dismissed. 

Decree  reversed,  and  bill  dismissed;  tbe 
appellees  to  pay  the  costs. 


(IH  Ud.  4SS) 
KINO  V.  ZELIi  A  MERCERET. 
(Court  of  Appeals  of  Maryland.    April  2, 1907.) 

1.  Afpraj^Habulebs  Erbob. 

The  error  in  striking  out  the  answer  of  a 
witness  for  defendant  was  harmless,  where  de- 
fendant was  thereafter  permitted  to  fully  testify 
as  to  the  conversations  regarding  which  tbe  wit- 
ness had  testified  In  his  answer. 

\Ed.  Note.— For  cases  in  point,  see  Gent.  Dig. 
vol.  3.  Appeal  and  Error,  {{  4194,  4200,  4201, 
4203.1 

2.  Qami  NO— Action  by  Stockbkokeb— Con- 
TBACT  fob  Sale  of  Stock  —  Bubdbn  of 
Pboof. 

In  an  action  by  stockbrokers  to  recover  a 
balance  due  for  certain  stocks  alleged  to  have 
been  purchased  for  defendant,  the  burden  of 
showing  that  tbe  contracts  were  mere  gambling 
contracts  was  on  defendant ;  the  law  presuming 
their  validity. 

TEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  24,  Gaming,  i  100.] 

3.  BB0KER8— Actions  fob  Accountino. 

Where,  In  an  action  by  stockbrokers  to 
recover  a  balance  due  for  certain  stocks  allejfred 
to  have  been  purchased  for  defendant,  there  was 
no  evidence  of  the  market  value  of  the  stocks 
at  tbe  time  of  an  alleged  order  to  sell,  an  instruc- 
tion that,  even  though  plaintiffs  failed  to  execute 
defendant's  order  to  sell  certain  shares  of  8to<A, 
there  was  no  evidence  to  show  that  defendant 
suCFered  any  damage  by  reason  thereof,  wu  cor- 
rect. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  8,  Brokers,  f  33.] 

4.  Samb— FAII.UBB  OF  Bbokeb  to  Obbt  In- 

SIBCCnONS— DAUAflES. 

A  stockbroker,  failing  to  obey  tbe  orders 
of  a  customer  regarding  the  sale  of  stocks,  is 
liable  only  for  the  actual  loss  which  the  cus- 
tomer sustains  by  reason  of  such  failure. 

fEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  8,  Brokers,  {  36.] 

Appeal  from  Baltimore  City  Court;  Daniel 
Glraud  Wright.  Judge,  gi,^^^  ^^^  V^OOglC 
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Action  by  Zell  ft  Merceret  against  Ernest 
F.  King.  Judgment  for  plaintiffs,  and  de- 
fendant appeals.    Affirmed. 

Argued  before  BRISCOI?,  BOYD,  PEABCS, 
SCHMUCKBB,  BURKB,  and  ROGERS,  33. 

James  McHvoy,  Jr.,  and  George  R.  Willis, 
for  appellant.  W.  G.  Bowdoln,  Jr^  and 
Frank  .Oosnell,  for  appellees. 

SCHMUCKER,  J.  The  appellees,  Zell  & 
Merceret,  wbo  are  stockbrokers,  obtained  a 
Judgment  In  the  Baltimore  City  court  against 
the  appellant.  Dr.  E.  F.  King,  for  a  balance 
due  for  certain  stodcs  purchased  for  him, 
and  be  took  the  present  appeal  therefrom. 
The  record  contains  four  bills  of  exceptions, 
two  to  rulings  on  evidence,  and  two  to  the 
court's  action  on  the  prayers.  There  is  evi- 
dence in  the  record  tending  to  prove  the 
following  facts:  On  January  25,  1900,  Zell 
&  Merceret  purchased  on  margin  for  Dr. 
King  10  shares  of  Cotton  Duck  common 
stock,  and  on  February  8tta  they  purchased 
in  the  same  manner  for  him  20  shares  of 
Guardian  Trust  Company  stock.  While  these 
stocks  were  being  carried  on  margin,  the 
corporations  which  had  issued  them  were 
merged  into  other  companies,  with  the  re- 
sult that  9  shares  of  the  Cotton  Duck  com- 
mon stock  were  converted  Into  six  shares  of 
stock  of  the  United  States  Cotton  Duck  Com- 
pany, and  the  20  shares  of  Guardian  Trust 
Company  stock  were  converted  into  10  shares 
of  Maryland  Trust  Company  stock,  and  the 
remaining  1  share  of  Cotton  Duck  common 
stock  was  sold.  Zell  testified  that  King  con- 
sented to  these  conversions  and  sale  of  stock, 
and  King  denied  consenting  to  them,  but  ad- 
mitted that  he  had  acquiesced  in  them,  after 
they  had  been  made,  and  continued  to  put 
up  margins  with  Zell  &  Merceret  for  carry- 
ing the  converted  stdcks,  and  received  credit 
on  his  account  for  the  dividends  declared  on 
them.  Statements  of  account,  11  in  all,  of 
the  dealings  between  the  parties  In  reference 
to  these  stocks  were  from  time  to  time  ren- 
dered by  Zell  &  Merceret  to  King,  who  re- 
ceived them  and  made  no  objection  to  their 
contents.  On  these  statements,  some  of 
which  appear  in  the  record.  King  was  charg- 
ed with  the  price  paid  for  the  stock  and  In- 
terest thereon,  and  was  credited  with  the 
amounts  from  time  to  time  paid  by  him  on 
account  and  Interest,  and  a  balance  was 
struck.  The  Maryland  Trust  Company  stock, 
which  represented  the  Guardian  Trust  Com- 
pany stock  that  had  been  purchased  at  a 
cost  of  $126.58  per  share,  amounting  In  the 
aggregate  to  $2,531.70.  declined  beavUy,  and 
Zell  &  Merceret  made  successive  demands 
upon  King  for  additional  margin  thereon. 
For  a  time  be  responded  to  these  demands, 
putting  up  in  all  $750  of  margins  In  addition 
to  the  dividends  credited  to  him ;  but  there- 
after he  failed  to  respond  to  any  further 
demands.  Zell  &  Merceret  thereupon,  after 
giving  notice  to   E^lng,   sold  the  Maryland 


Trust  stock,  and  credited  the  account  with 
the  proceeds  of  sale,  and  sued  King  In  tbe 
Baltimore  City  court  for  the  balance  due  on 
the  account,  and  recovered  the  Judgment  from 
which  the  present  appeal  was  taken. 

Zell  &  Merceret  both  testified  positively 
that  the  stocks  involved  In  the  account  were 
actually  purchased  at  the  Stock  Exchange 
in  Baltimore,  in  which  they  held  a  member- 
ship, and  paid  for  by  them  for  the  accoxmt 
of  King,  and  Merceret  testified  explicitly  that 
the  firm  were  ready  at  all  times  to  delivor 
the  certificates  to  King,  and  would  have  done 
so  at  any  time  upon  receipt  from  him  of 
the  balance  due  them  thereon,  and  their  testi- 
mony was  uncontradicted.  King  testified 
that  Merceret,  before  he  went  Into  the  firm 
of  Zell  &  Merceret,  had  frequently  solicited 
and  obtained  from  him  orders  for  bucket- 
shop  dealings  in  stocks,  and  that  he  (King) 
had  indulged  in  bucket-shop  stock  transac-  - 
tlous  with  several  different  parties,  but  in 
none  of  those  ventures  bad  there  been  any 
actual  purchases  of  the  stocks.  He  said: 
"J  had  It  with  several  men  of  that  kind.  In 
what  they  call  bucket  shop'b,  but  I  never 
dealt  in  any  regular  board  way  before  on  the 
exchange.  That  is  the  first  I  ever  had  in 
that  way."  King  also  testified  that,  after 
he  had  put  up  all  tbe  money  he  could  spare 
as  margins,  he  went  to  Zell  &  Merceret's  of- 
fice, and  told  Mr.  Zell  that  he  (King)  had  put 
up  money  enough  on  this  thing,  that  it  was 
no  good,  and  further  said  to  him :  "  'I  want 
you  to  sell  it  at  the  market  price.'  He 
(Zell)  replied:  'It  is  suicidal  to  try  to  sell 
out  at  any  such  price  as  this.  It  is  outrage- 
ous to  think  of  doing  so.'  I  said:  'I  do  not 
care  whether  it  is  outrageous  or  not  I  want 
it  sold,  and  I  ain't  going  to  put  up  any  more 
money.  I  don't  want  It  any  longer.'  He 
said  we  are  not  going  to  sell  It  but  'will  car- 
ry it'  I  said.  Then  you  will  carry  It  at  your 
own  expense,'  and  I  went  out"  King  said 
this  occurred  a  few  days  after  be  paid  the 
last  $100  on  October  1,  1903.  There  is  no 
evidence  in  the  record  showing  what  was 
the  market  price  or  the  value  of  the  stock  at 
that  time.  Merceret,  when  on  the  stand,  was 
asked  in  cross-examination  whether  he  had 
any  conversation  with  King  after  tbe  pur- 
chase of  the  Guardian  Trust  stock,  and,  if 
so,  what  King  said.  The  witness  replied: 
"He  said  to  me  one  day  he  met  me  on  the 
street  be  raid:  'Frank  I  came  to  your  of- 
fice to  see  yon,  but  yon  were  not  about'  He 
seemed  very  much  worried  at' the  time.  Dr. 
King  was.  He  said:  *I  gave  Mr.  Zell  tbe 
order  to  sell  my  Maryland  Trust  stock,  and 
he  said  that  it  would  be  suicidal,  and  not 
to  do  it  that  he  would  carry  it' "  The  court, 
npon  motion  of  the  plaintiff,  struck  out  this 
answer,  and  its  action  in  so  doing  forms  the 
subject  of  tbe  first  exertion. 

The  appellees.  In  support  of  their  objection 

to  this   answer,   rely   mainly  on  section  8 

of  article  85  of  the  Code  of  Public  General 

Laws,  which  in  part  provides  as  .foUaws: 

uigitized  by  VjO(JQlC: 
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"  •  •  •  Nor  Bhall  It  be  competent  In  any 
caae  for  any  party  to  the  cause  who  baa  been 
examined  tbereln  as  a  witness  to  corroborate 
his  testimony  when  Impeacbed  by  proof  of 
bis  own  declaration  or  statement  made  to 
tblrd  persons  out  of  the  presence  and  hearing 
of  the  adverse  party.  •  •  •  ••  But  there 
was  here  no  attempt  on  the  part  of  King  to 
corroborate  his  own  testimony,  for  be  had 
not  yet  gone  npon  the  stand  when  the  an- 
swer of  Merceret  was  made.  We  think  the 
answer  should  not  hare  been  stricken  out; 
but  the  defendant  was  not  Injured  by  the 
court's  action,  as  be  himself  testified  fully 
as  to  what  he  told  Zell  to  do  with  the  stock, 
and  Merceret  later  on  in  bis  testimony  said, 
without  objection,  that  King  told  him  that 
be  had  told  Zell  what  to  do  with  the  stock. 

The  second  exception  was  to  the  court's 
overruling  the  objection  of  the  defendant, 
and  allowing  Zell,  when  on  the  stand,  to  an- 
swer the  question  whether  he  had  said  to 
King  ttiat  be  would  carry  the  stock  at  his 
own  risk,  when  King  told  blm  to  sell  it 
The  answer  to  the  question,  if  there  was  any 
answer,  does  not  appear  in  the  record,  and 
we  cannot  therefore  say  whether  it  tended 
to  injure  tbe  defendant  or  not.  It  may  be 
observed.  In  this  connection,  that  Zell  else- 
where in  his  testimony  denied  that  any  in- 
terview between  him  and  King  in  reference 
to  the  sale  of  the  stock  ever  occurred. 

At  the  close  of  the  case,  tbe  plaintiffs  of- 
fered tbe  two  following  prayers,  both  of 
■which  the  court  granted:  "(1)  The  plalntifffl 
pray  the  court  to  instruct  the  Jury  that  there 
is  no  evidence  In  this  case  legally  sufficient  to 
show  that,  when  the  orders  to  buy  the  stocks 
mentioned  in  the  evidence  were  given  by  tbe 
defendant  to  Merceret,  one  of  the  plaintiffs, 
said  transactions  were  understood  and  In- 
tended by  the  parties  to  be  a  dealing  in  the 
rise  and  fall  of  the  market  prices  of  said 
stocks,  and  that  the  stocks  were  not  intended 
by  thejn  to  be  bought  in  fact  for  delivery  to 
the  defendant,  and  that  the  difference  in  the 
rise  and  fall  of  said  market  prices  of  said 
stocks,  and  the  profits  and  losses,  as  the  case 
might  be,  was  to  be  settled  and  adjusted  be- 
tween the  plaintiffs  and  the  defendant  by 
the  payment  by  the  plaintiffs  to  the  defend- 
ant of  the  amounts  of  any  rise  in  the  market 
prices  of  said  stocks,  and  by  payment  by  the 
defendant  to  the  plaintiffs  of  the  amounts  of 
any  losses  on  account  of  any  fall  in  the  mar- 
ket prices;  that  is  to  say,  the  Jury  are  in- 
structed that  said  dealings  between  tl>e  par- 
ties were  not  gaming  or  waging  transactions, 
and  the  Jury  are  further  instructed  that  there 
Is  no  evidence  In  the  case  legally  sufficient 
to  show  tbat  said  transactions  were  other 
than  bona  fide  and  lawful  business  transac- 
tions. (2)  The  plaintiffs  pray  the  court  to 
instruct  the  Jury  that,  even  though  they  may 
find  from  the  evidence  that  the  defendant 
directed  the  plaintiffs  in  tbe  month  of  Octo- 
ber, 1903,  to  sell  his  10  shares  of  Maryland 
Trust  Company  stock,  and  that  tbe  plaintiffs 


failed  or  neglected  to  execute  such  order, 
there  is  no  evidence  in  the  case  legally  suffi- 
cient to  show  tliat  tbe  defendant  suffered  or 
sustained  any  pecuniary  loss  or  damage  by 
reason  thereof." 

There  was  no  error  in  granting  either  of 
these  prayers.  We  have  already  referred  to 
the  positive  testimony  of  Zell  &  Merceret 
that  the  stocks  were  actually  bought  and 
paid  for  and  carried  by  them.  That  testi- 
mony Is  uncontradicted.  Bven  King  did  not 
undertake  to  say  tbat  be  Intended  these  stock 
pnrcbases  made  through  Zell  &  Merceret  to 
be  merely  fictitious,  and  not  actual  ones,  or  to 
be  mere  deals  in  the  rise  and  fall  of  the  mar- 
ket prices  of  the  stocks ;  tbe  losses  or  profits 
to  be  adjusted  between  the  parties.  The  law 
presumes  the  validity  of  the  contracts,  and 
the  burden  of  proof  to  sbow  that  they  were 
mere  gambling  contracts  is  upon  the  defend- 
ant Dryden  v.  Zell  &  Merceret  (decided  by 
this  court  November  10,  1806)  65  Atl.  88. 
The  second  prayer  is  correct  because,  there 
being  no  evidence  in  the  record  of  tbe  market 
value  of  the  stocks  at  the  time  of  the  alleged 
order  to  sell  them,  the  Jury  could  not  deter- 
mine what  if  any,  loss  was  suffered  by  the 
defendant  through  tbe  failure  to  execute  the 
order,  if  they  should  find  that  tbe  order  had 
in  fact  been  given. 

Tbe  defendant  offered  the  following  three 
prayers,  which  the  court  rejected. 

"(1)  The  defendant  prays  the  court  to  in- 
struct the  Jury  that  If  the  Jury  shall  find 
that  the  transactions  between  tbe  plaintiffs 
and  the  defendant  were  Intended  to  be  deal- 
ings In  tbe  rise  and  fall  of  tbe  market  prices 
of  the  stocks,  and  the  same  were  not  to  be 
delivered,  but  the  differences  between  the 
prices  on  the  day  of  the  purchase  and  the 
prices  on  the  day  of  settlement  to  be  adjust- 
ed, then  the  plaintiffs  cannot  recover.  '  (2) 
That  if  tbe  Jury  believe  from  the  evidence 
that  the  defendant  gave  to  the  plaintiffs  an 
order  to  purchase  the  stocks  mentioned  in 
the  account  in  tills  case,  and  that  the  defend- 
ant npon  tbe  receipt  of  a  demand  on  behalf 
of  the  plaintUCs  for  the  payment  of  further 
margin,  called  upon  the  plaintiffs  and  de- 
clined to  make  any  further  payment  and 
directed  the  plaintiffs  to  sell  tbe  stocks,  and 
that  tbe  plaintiffs  declined  to  so  sell  tbe 
stocks,  and  did  not  sell  the  same  in  accord- 
ance with  tbe  direction  of  the  defendant, 
then  the  plaintiffs  cannot  recover  in  this  case. 
(3)  That  unless  tbe  Jury  believe  from  the  evi- 
dence that  tbe  stocks  mentioned  were  actual- 
ly purchased  by  the  plaintiffs,  and  were  In 
the  possession  of  the  plaintiffs  from  tbe  date 
of  the  purcliase  of  the  same,  and  ready  to  I)e 
delivered  to  the  defendant  up<m  the  payment 
of  tbe  balance  of  tbe  purchase  money  there- 
for, their  verdict  must  be  for  the  defendant" 

The  plaintiffs  excepted  specially  to  each 
one  of  tbe  defendant's  prayers.    They  ex- 
cepted to  the  first  for  want  of  legally  suffi- 
cient evidence  to  support  its  hypothesis,  or. 
to  show  that  the  stock  tranaactioss  betwetfk 
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tbe  plaintiffs  and  defendant  were  intended  to 
be  mere  dealings  In  the  rise  and  fall  of  the 
market  price  of  the  stocks.  They  excepted 
to  the  defendant's  second  prayer:  (1)  For 
'want  of  evidence  legally  sufficient  to  support 
Its  hypothesis,  and  (2)  because  there  is  no 
evidence  in  the  case  to  show  that  the  market 
yalne  of  the  stocks  referred  to  at  the  time 
the  alleged  order  to  sell  the  stocks  was  given 
was  any  higher  or  greater  than  the  market 
value  of  tbe  said  stocks  at  any  period  subse- 
quently thereto,  and  (3)  because  there  is  no 
evidence  in  the  case  to  show  that  tbe  defend- 
ant suffered  any  damage  by  reason  of  the 
failure  of  the  plaintiffs  to  execute  the  order 
for  the  Bale  of  tbe  stocks  alleged  to  have  been 
given  by  the  defendant  to  the  plaintiffs. 
They  excepted  to  the  third  prayer  because  it 
Ignores  the  sale  of  one  share  of  Cotton  Duck 
common  stock  and  the  conversion  of  the  re- 
maining nine  shares  of  that  stock  into  six 
shares  of  United  States  Cotton  Duck  stock 
and  the  merger  of  twenty  shares  of  Guardian 
Trust  stock  Into  ten  shares  of  Maryland  Trust 
stock,  and  the  alleged  order  of  the  defendant 
to  tbe  plaintiffs  to  sell  tbe  stocks. 

There  was  no  error  in  rejecting  tbe  de- 
fendant's 'first  and  third  prayers.  Nor  was 
there  error  in  rejecting  bis  second  prayer, 
unless  it  be  tbe  law,  as  contended  by  the 
appellant,  that  tbe  failure  of  a  broker  to 
execute  an  order  to  sell  stocks  which  be  is 
carrying  for  a  customer.  Instead  of  making 
him  responsible  to  the  customer  for  any  loss 
caused  by  his  failure  to  execute  the  order, 
releases  tbe  customer  from  liability  to  bhn 
for  loss  incurred  In  carrying  the  stocks  be- 
fore the  order  to  sell  was  given.  We  are 
aware  of  no  authority  to  support  that  con- 
tention. The  cases  of  Zimmermann  v.  Hell, 
33  M.  X.  Supp.  891,  86  Hun,  114,  afflrmedj  in 
166  N.  X.  703,  51  N.  E.  1094,  Rogers  v.  Wiley, 
131  N.  X.  527,  30  N.  E.  582,  and  Jones  v. 
Marks,  40  111.  313,  dted  by  the  appellant  In 
that  connection,  do  not  support  it  On  the 
contrary,  they  treat  contracts  between  stock- 
brokers and  their  customers  like  contracts 
between  other  persons,  and  support  the  sound 
and  rational  doctrine  that  a  customer,  in  an 
action  against  his  broker  for  failure  to  obey 
hia  instructions,  can  only  recover  the  actual 
loss  which  he  has  sustained  by  reason  of 
such  failure. 

Finding  no  reversible  error  in  the  rulings 
of  the  learned  judge  below,  we  will  affirm 
the  judgment  appealed  from. 

Judgment  affirmed,  with  coata. 

006  Md.  462) 

MURPHX   V.    PENNIMAN   et  aL 

THOMAS  V.  SAME. 

(Court  of  Appeals  of  Maryland.    April  2,  1907.) 

1.   COBFORATIONS  —  OfFICEBS  —  MlSUANAOE- 
MENT    OP    COBPOBATE    AFFAIKS  —  ACTION    TO 

Enforce  Liability — Pleading. 

A  bill  in  eqnity  by  the  receivers  of  an  in- 
solvent corporation  to  enforce  the  liability  of 


the  directors  for  certain  losses  was  not  demur- 
rable on  the  ground  that  one  of  the  receivers 
was  also  a  director  of  the  company,  the  suit  be- 
ing in  reality  under  the  control  of  attorneys 
appointed  by  the  court  to  institute  the  same  in 
the  name  of  the  receivers,  though  the  practice 
of  a  person  in  bis  representative  capacity,  suing 
himself  as  an  individual,  is  not  to  be  com- 
mended. 

2.  Samb. 

The  bill.  In  s  suit  against  tlie  directors  of 
an  Insolvent  corporation  to  hold  them  personal- 
ly liable  for  certain  losses  sustained  by  the  cor- 
poration, alleged  that  the  directors  and  each  and 
all  of  them  failed  to  perform  their  professional 
duties  to  diligently  and  carefully  administer  the 
affairs  of  the  company  as  they  were  bound  to 
do;  that  they  permitted  the  assets  of  the  com- 
pany to  be  wasted  and  the  corporate  property 
lost  by  negligence  so  culpable  as  to  amount  to 
a  legal  breach  of  trust;  that  their  acts  and 
omissions  were  abuses  of  their  authority;  that 
they  failed  to  do  'what  men  of  ordinary  caution 
ought  to  have  done  to  protect  the  Interests  of 
tbe  corporation-  that  they  disregarded  not  only 
the  charter  and  by-laws  of  the  company  and  gen- 
eral laws  of  the  state,  but  the  ordinary  rules  of 
business.  The  bill  made  specific  charges  of  neg- 
ligence which  were  alleged  to  have  resulted  in 
loss  to  tbe  company,  alleging  the  failure  to  at- 
tend meetings,  failure  to  use  due  diligence  in  the 
selection  of  subordinate  officers,  and  to  watch 
the  acts  of  executive  officers  and  agents,  and  al- 
leged abuses  of  authority  in  making  loans  to 
officers  and  directors  of  the  company,  in  contra- 
vention of  its  charter  and  by-laws.  Held,  on  a 
demurrer  to  the  bill  by  one  of  the  directors,  that 
the  bill  was  not  demurrable  as  being  Indefinite 
and  uncertain  and  not  stating  -with  sufficient 
certainty  any  fact  which  'would  give  the  plain- 
tiffs Cause  of  complainant  against  him. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  12,  Corporations,  §  2280.] 

8.  BQUITT— BiLI/— MULTIFABIOUSHESS. 

A  bill  in  equity  by  the  receivers  of  an  in- 
solvent corporation,  to  enforce  the  liability  of 
the  directors  of  the  company  for  certain  losses, 
made  charges  of  negligence  which  were  alleged 
to  have  resulted  in  great  loss  to  the  company 
against  the  directors  and  each  and  all  of  uem, 
in  that  thev  failed  to  attend  meetings,  failed  to 
use  due  diligence  in  the  selection  of  subordinate 
officers  and  agents,  and  to  watch  the  acts  of  the 
executive  officers  and  agents,  and  to  do  what 
men  of  ordinary  caution  ought  to  have  done  to 

firotect  the  interests  of  the  corporation,  and  aJ- 
eged  abuses  of  authority  and  breach  of  their 
contractual  relations  with  the  corporation  in 
wasting  its  assets  and  in  making  loans  to  officers 
and  directors  of  a  company  in  contravention  of 
its  charter  and  by-laws.  Held,  on  a  demurrer 
to  the  bill  by  one  of  the  directors,  the  bill  was 
not  demurrable  as  being  multifarious. 

TEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  19,  Equity,  I  340.] 

4.  Saue  —  Pleadino  —  Demubbkb  —  Sttfti- 

CIENCV    OF   DEUUBBEB. 

A  demurrer  to  a  bill  in  equity,  on  the 
ground  that  it  combines  matters  triable  by  a 
court  of  equity  with  those  triable  at  law,  should 
specify  what  is  alleged  to  be  triable  at  law. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  19,  Equity,  H  506,  510.] 

5.  COBFOBATIONS  —  OfFICEBS  —  MlBMANAOE- 
MENT    OF    COBPOBATE    AFFAIBB  —  ACTION    XO 

Enforce  Liabilitt— Pleading. 

A  bill  in  equity  by  the  receivers  of  an  In- 
solvent corporation,  to  enforce  the  liability  of 
the  directors  of  the  corporation  for  certain  loss- 
es, alleged  that  the  loans  on  which  the  losses 
occurred  were  made  with  the  approval  of  the 
board  of  directors,  in  direct  violation  of  its  char- 
ter and  by-laws,  which  prohibited  loans  to  any 
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officer  or  employfi  of  the  company,  and  that  all 
the  directors  had  constractive,  if  not  actnal, 
notice  of  loans.  It  alleged  that  the  loans  were 
neyer  fally  paid,  but  that  an  amount  named, 
which  was  less  than  18  per  cent  of  the  amount 
of  the  loans  alleged,  was  a  loss  to  the  corpora- 
tion. Held,  on  a  demurrer  to  the  bill  by  one  of 
the  directors,  that  their  liability  depending'  not 
upon  the  provisions  of  the  statute  alone,  but,  so 
far  as  the  director  demurring  was  concerned, 
merely  upon  his  alleged  negligence  in  not  at- 
tending meetings  of  the  board,  and  especially 
since  plaintiffs  relied  on  constructive  notice  of 
the  loans  of  such  of  the  defendants  as  did  not 
have  actnal  notice,  the  bill  waa  demurrable  aa 
not  specifying  the  particular  loans  on  which  th« 
losses  occurred. 

6.  Same  —  LiABiiiTT  yoB  Cobpobate  Acts  — 

MiSAPPBOPBIATION   OF   COBPORATE   FtJNDS. 

Where  the  charter  of  a  corporation  provid- 
ed tliat  no  loans  should  be  made  to  any  officer 
or  employs  of  the  corporation,  and  for  any  vio- 
lation of  that  provision  declared  that  the  par- 
ties consenting  thereto  should  be  liable  for  the 
amonnt  so  loaned  and  all  losses  or  expenses  that 
might  result  therefrom,  mere  absence  of  a  di- 
rector from  a  special  meeting  of  the  board  at 
which  certain  forbidden  loans  were  made  was 
not  sufficient  to  show  his  consent  to  the  loans ; 
nor  can  his  absence  from  the  next  succeeding 
regular  meeting  at  which  the  loans  were  ratified 
be  so  construed. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  12,  Corporations,  f!  1376,  1377.] 

7.  Sahk. 

Where  an  officer  of  a  corporation,  who  had 
misappropriated  corporate  funds,  offered  to  give, 
and  it  was  agreed  by  the  directors  to  accept,  his 
'notes  with  certain  securities  as  collateral  in 
satisfaction  of  the  misappropriations,  the  tak- 
ing of  the  notes  did  not  constitute  a  making  of 
loans  of  corporate  funds,  within  the  meaning  of 
the  charter,  prohibiting  loans  of  corporate  funds 
to  corporate  officers  or  employes. 

[Ed.  Note.— For  cases  in  noint,  see  Cent  Dig. 
vol.  12,  Corporations,  {  1377.] 

8.  Saue  —  Action   to   Enfobcie   Liabilitt  — 
Natubk  0?  Action. 

Where  the  charter  of  a  corporation  prohib- 
ited loans  of  corporate  funds  to  its  officers  and 
employes,  and  declared  that  the  parties  consent- 
ing to  any  such  loan  should  be  liable  for  the 
amount  so  loaned  and  all  losses  or  expenses  that 
might  result  therefrom,  "the  losses  and  ezpens- 
<>^  incurred  should  be  recovered  in  equity,  al- 
though not  "the  amount  so  loaned,"  independent 
of  actual  losses  and  expenses,  as  that  would  be 
a  mere  penalty. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  IMg. 
vol.  12,  Corporations,  §  1416.] 

9.  Saue. 

Where  directors  of  a  corporation,  with 
knowledge  that  an  officer  of  the  corporation  had 
squandered  assets  of  the  corporation,  continued 
mm  in  actual  control  and  management  of  its 
alfairs  as  its  treasurer,  and  thereafter  promoted 
htan  to  another  position  of  greater  responsibil- 
ity, in  which  position  he  continued  to  act,  and 
tlus  manner  of  dealing  with  the  officer  was  one 
of  the  causes  of  wrecking  the  company,  they 
were  responsible  for  the  losses  so  sustained  by 
the  corporation. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  12,  Corporations,  S{  1352,  1355.] 

10.  SAiiX. 

Where  the  directors  of  a  corporation,  aS  a 
resnlt  of  their  negligence,  failed  to  renew  the 
bond  of  a  corporate  officer,  as  required  by  the 
by-laws,  and  negligently  allowed  it  to  lapse  and 
become  void,  they  were  liable  for  the  loss  there- 
by resulting  to  the  corporation. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
rw.  12,  Corporations,  |  1352.] 


U.  BAITKBUFTCT— iNTOLUnXABT  Pbookedinos 
— COBPOBATIONS— APPOINTMEHT  OF  REOEIV- 
EBS— JUBISDICTIOn. 

Bankr.  Act  July  1,  1896,  c.  541,  t  4.  subd. 
b,  SO  Stat.  547  [U.  S.  Comp.  St.  1901,  p.  3423],  as 
amended  by  Act  Feb.  5, 1903,  c.  487,  1 3,  32  Stat 
797  [U.  S.  Comp.  St  Supp.  1005,  p.  683),  pro- 
vides that  any  corporation  engaged  principally 
in  manufacturing,  trading,  printing,  publishing, 
mining,  or  mercantile  business  shall  be  subject 
to  involuntary  bankruptcy  proceedings,  and  the 
section  further  provides  that  private  banks,  but 
not  national  banks  or  banks  incorporated  under 
state  laws,  may  be  adjudged  involuntary  bank- 
rupts. Code  Pub.  Gen.  Laws,  art  23,  {  376, 
provides  that,  whenever  any  corporation  shall 
have  been  determined  by  legal  proceedings  to  be 
insolvent,  it  shall  be  deemed  to  have  surrendered 
its  corporate  rights  and  franchises,  and  may  be 
adjudged  to  be  dissolved  on  bill  filed  for  that 
purpose.  Section  377  provides  that  whenever 
any  corporation  mentioned  in  section  376  shall 
have  been  determined  to  be  insolvent,  all  pay- 
ments, etc.,  which  would  be  void  if  made  by  an 
individual  person  shall,  to  like  extent,  be  void 
when  made  by  the  corporation,  and  that  when 
the  corporation  shall  have  been  adjudged  dis- 
solved, all  its  property  shall  be  distributed  to 
creditors  in  the  same  manner  as  that  of  an  in- 
solvent person.  Held,  that  the  bankruptcy  act 
had  no  application  to  a  corporation  whose  char- 
ter authorized  it  to  deal  in  notes,  loans,  and 
bonds,  and,  if  it  had,  it  did  not  take  away  any 
jurisdiction  of  the  state  courts  to  appoint  re- 
ceivers to  take  charge  of  the  assets  of  such  a 
corporation  when  insolvent  especially  where  no 
proceedings  in  bankruptcy  had  been  commenced 
againxt  the  corporation. 

12.   CORPOBATIOHS  — InSOLTBHOT— POWKB    OF 

Receivebs. 

The  receivers  of  an  insolvent  corporation 
having  been  directed  to  enforce  the  liability  of 
the  directors  thereof  for  certain  losses,  there- 
after one  of  them  filed  a  provision  with  the 
court,  stating  that  a  proposed  settlement  with 
part  of  the  directors  would  be  beneficial  to  the 
estate;  that  it  was  to  be  made  on  the  distinct 
understanding  that  the  other  directors  were  not 
to  be  discharged,  but  that  the  suits  against  them 
were  to  be  prosecuted  to  a  decree  as  if  settle- 
ment had  not  been  made,  and  the  receivers  were 
thereupon,  by  order  of  the  court,  authorized  to 
enter  into  settlement  and  compromise,  as  set 
forth  in  the  petition.  Held,  that  the  receivers 
had  no  authority,  under  the  order  of  the  court, 
to  execute  a  release,  under  seal,  and  that  such  a 
release  was  ineffective,  and  that  a  setUement 
made  in  pursuance  of  the  order  of  the  court 
would  not  have  the  effect  of  wholly  discharging 
the  other  directors. 

Appeals  from  Circuit  Court  of  Baltimore 
City ;  Alfred  S.  Niles,  Judge. 

Bill  by  George  Dobbin  Pennlman  and  an- 
other, receivers  of  the  City  Trust  &  Banking 
Company,  against  Frank  J.  Murphy,  Wil- 
liam B.  Thomas,  and  others,  to  enforce  their 
liability  as  directors  for  certain  losses. 
Frank  J.  Murphy  filed  two  pleas  which  were 
overruled,  and  William  B.  Thomas  filed  de- 
murrers to  the  bill  which  were  also  over- 
ruled, and  they  appeal.  Order  overruling  de- 
murrers and  pleas  affirmed,  excepting  in  so 
far  as  It  overruled  the  demurrer  to  the  nine- 
teenth paragraph  of  the  bill,  and  order  re- 
versed fiB  to  that  and  cause  remanded  for 
further  proceedings. 

Argued  before  BRISCOE,  BOYD,  PBARCE, 
SCHMUCKEB,  and  BURKE,   JJ. 

William  S.  Bryan,  Jr.,  for  Murphy.  Fran- 
cis Neal  Parke  and  Jas.  A. 

Digitized  by ' 


,y^TO^ 


284 


60  ATLANTIC  BBPOBTBB. 


(Md. 


Thomas.     Clifton  Doll  B«ison  and  Thomas 
Hnghes,  for  Pennlman  and  others,  receivers. 

BOYD,  J.  The  bill  of  complaint  was  filed 
in  this  case  In  the  name  of  George  Dobbin 
Pennlman  and  Campbell  Carrlngton,  receiv- 
ers of  the  City  Trust  &  Banking  Company, 
against  17  of  the  18  directors  of  that  com- 
pany, who  were  elected  at  the  annual  meet- 
ing held  on  January  14,  1903.  The  company 
was  placed  In  the  hands  of  the  receivers  on 
June  6,  1903,  by  an  order  of  circuit  court  No. 
2  of  Baltimore  City,  on  a  bill  filed  by  John 
A,  Sheridan  Company  and  others,  whldi, 
amongst  other  things,  alleged  the  Insolvency 
of  the  company,  which  the  answer  admitted. 
The  bill  in  this  case  alleges  that  the  defend- 
ants were  all  of  the  directors  of  the  company 
from  the  election  on  January  14,  1903,  ex- 
cepting one  Frank  J.  Kohler,  who  left  the 
state  in  the  early  part  of  June,  1903,  and 
whose  whereabouts  Is  unknown  to  the  com- 
plainants. Thomas  Hughes  and  Clifton  Doll 
Benson,  attorneys,  were  directed  by  the  court 
to  institute  and  conduct,  in  the  name  of  the 
receivers,  the  legal  proceedings  necessary  for 
the  enforcement  of  the  liability  of  the  dl- 
rectors  of  the  company  for  certain  losses,  and 
'  this  bill,  as  well  as  another  against  the  di- 
rectors elected  in  1902,  which  will  be  consid- 
ered in  a  separate  opinion,  was  accordingly 
filed  by  them.  Frank  J.  Murphy,  one  of  the 
defendants,  filed  two  pleas,  which  were  over- 
ruled, and  Wm.  B.  Thomas,  another  defend- 
ant, filed  demurrers  to  the  bill,  which  were 
also  overruled.  Appeals  taken  by  those  de- 
fendants from  the  order  overruling  their 
pleas  and  demurrers,  respectively,  present  the 
questions  fot  our  consideration.  We  will 
consider  that  of  Mr.  Thomas.  There  are  12 
causes  for  the  demurrers  assigned,  some  of 
which  can  be  considered  together. 

1.  It  will  be  well  to  first  consider  the 
cause  assigned  which  is  numbered  2,  It  is 
that  Campbell  Carrlngton  is  both  a  party 
plaintiff  and  a  party  defendant,  and  that  his 
position  as  defendant  is  wholly  antagonistic, 
inconsistent,  and  irreconcilable  with  his  posi- 
tion as  plaintiff.  Mr.  Carrlngton  was  one  of 
the  directors  of  the  company,  and  was  also 
one  of  the  receivers.  It  is  not  a  practice  to 
be  commended  to  have  a  person  In  his  rep- 
resentative capacity  sue  himself  as  an  In- 
dividual, especially  under  such  circumstances 
as  this  bill  discloses.  It  would  generally  be 
better  for  a  receiver  so  situated  to  resign, 
or,  in  case  he  declined  to  do  that,  for  the 
court  to  remove  him,  and  appoint  anotiier. 
If  necessary,  for,  even  if  suit  be  brought  in 
the  name  of  the  corporation,  the  receiver  has 
such  control  over  its  books,  papers,  effects, 
etc,  as  to  make  it  very  undesirable  to  con- 
tinue In  that  control  when  a  suit,  particular- 
ly of  this  diaracter,  is  being  carried  on 
against  him.  But  In  this  case  the  court,  hav- 
ing jurisdiction  of  the  trust,  authorized  and 
directed  Messrs.  Hughes  and  Benson  to  In- 
stitute and  conduct  the  proceedings  in  the 


name  of  the  receivers,  and  henoe^  although 
the  receivers  are  the  technical  plaintiffs  of 
record,  the  solicitors  In  reality  have  control 
over  the  case.  Any  Interference  or  obstruc- 
tion placed  in  the  way  of  the  solicitors  by 
the  receivers,  or  either  of  them,  could  be  re- 
ported to  and  corrected  by  the  court  having 
jurisdiction  over  them,  and  hence  the  rea- 
son for  the  rule  prohibiting,  or  at  least  dis- 
approving of,  the  same  individual  being  on 
both  sides  of  the  record,  does  not  have  the 
same  force  as  it  ordinarily  would.  Of  course, 
we  do  not  mean  to  intimate  that  either  of 
these  receivers  have  acted,  or  would  act, 
improperly  about  the  suit,  as  there  Is  no  such 
suggestion  in  the  record,  but  we  are  speaking 
of  what  might  happen  under  such  conditions. 
While  the  practice  of  a  person  appearing  on 
both  sides  of  the  record  was  condemned  In 
Owens  V.  Crow,  62  Md.  497,  it  was  referred  to 
as  one  "which  has  to  some  extent  prevailed," 
and  neither  in  that  case  nor  In  those  of  Stein 
V.  Stein,  80  Md.  306,  80  AU.  703,  and  Loney 
V.  Loney,  86  Md.  655,  38  AU.  1071,  did  this 
court  refuse  to  consider  the  questions  In- 
volved by  reason  of  such  practice.  Of  course, 
such  a  suit  at  law  would  present  anotiier 
question  (Orahame  v.  Harris,  6  Gill  &  J. 
489),  but  in  a  court  of  equity,  "where  the 
court  can  determine  the  respective  rights 
of  the  parties  without  much  regard  to  wheth- 
er they  appear  as  plaintiffs  or  defendants" 
(16  Ency.  PL  &  Pr.  482),  the  rule  is  not  of 
such  importance  as  to  require  the  court  in 
all  cases  to  dismiss  a  bill,  or  sustain  a  de- 
murrer to  It,  because  such  practice  has  been 
followed.  The  other  defendants  cannot  be 
injured,  and  we  do  not  deem  this  a  suflSdent 
cause  for  the  demurrer,  under  the  circum- 
stances of  this  case. 

2.  The  first,  third,  and  fourth  causes  as- 
signed are  to  the  whole  bill,  and  may  be  con- 
sidered together.  They  allege  that  the  bill 
does  not  state  a  case  which  entitles  the  plain- 
tiffs to  such  discovery  or  relief  as  Is  sought 
against  this  def^idant;  that  it  is  vague, 
indefinite,  ambiguous,  uncertain,  and  argu- 
mentative, and  does  not  state  with  sufficient 
certainty  any  fact  wblcb  would  give  the 
plaintiffs  cause  of  complaint  against  him. 
There  is  no  longer  any  question  in  this  state 
about  the  Jurisdiction  of  equity  in  cases  of 
this  character.  EJmerson  v.  Galther,  103  Md. 
564,  64  Atl.  28,  and  cases  there  cited.  In 
Booth  V.  Robinson,  65  Md.  438,  Alvey,  J.,  in 
delivering  the  opinion,  said  that  the  cases 
"all  concur  in  holding  that,  in  equity,  the 
directors  are  personally  liable  for  the  conse- 
quences of  their  frauds  or  malfeasance,  or 
for  some  such  gross  negligence  as  may 
amount  to  a  breach  of  trust,  to  the  damage 
of  the  corporation  or  its  stockholders."  That 
principle  has  been  repeated  in  Fisher  v.  Parr, 
92  Md.  245,  48  AU.  621,  and  Emerson  v.  Gal- 
ther, supra.  There  is  no  charge  of  fraud 
agalnrt  the  defendants  in  this  bill,  and,  with 
the  possible  exception  of  the  charge  of  mak- 
ing  loans  to  oSicers   and 

Digitized  by " 


bf(S*5b§ir 


MdO 


MURPHT  T.  PBNNIMAM. 


285 


hardly  be  claimed  that  there  Is  any  mal- 
feasance charged  vhlch  resnlted  In  loss.  80 
the  question  really  la  whether  there  la  anch 
negligence  charged  agalnat  Tbomaa  aa  makes 
him  responsible,  If  proven.  The  bill  Is  mi- 
donbtedly  very  sklllfnlly  drawn,  although  It 
is  dlfflcnlt  to  avoid  the  Impression,  when 
reading  It,  that  some  of  the  allegations  have 
been  made  In  a  way  that  may  make  them 
anfBdent  on  demurrer,  but  will  be  very  dlfll- 
calt  to  prove.  The  expreealon  running 
through  the  bill  of  "the  said  directors,  and 
each  and  all  of  them,"  was  evidently  used 
to  meet  one  of  the  questlona  raised  In  Fisher 
v.  Parr,  as  to  whether  all  of  the  defendants 
were  charged  with  the  acts  of  negligence,  eta, 
relied  on ;  but  the  use  of  It  In  some  connec- 
tions would  seem  to  be  inappnqirlate,  and 
to  make  some  of  the  allegations  uncertalu  as 
to  the  meaning  of  the  pleader.  For  example. 
In  paragraph  7,  division  "a,"  the  several  de- 
fendants are  left  In  great  uncertainty  as  to 
whether  they  are  charged  with  permitting 
loose  conduct  of  the  affairs  of  the  company 
by  being  absent  from  meetings  of  the  board, 
or  by  being  present  and  taking  part  in  th«n. 
Paragraph  8  Is  In  direct  conflict  with  that 
Btatonent  In  7a  which  alleges  "the  failure  of 
eadi  and  all  of  said  directors  to  keep  In 
touch  with  Its  management  by  attendance 
upon  meetings  of  the  board,"  ao  far  as  W. 
F.  Wheatly  Is  concerned,  for  It  shows  that 
he  attended  every  meeting  during  the  year 
1908,  and  it  also  shows  that  Messrs.  Schulze, 
Pollock,  Belts,  Blake,  and  Carrlngton  at- 
tended six  out  of  the  eight  meetbags;  there 
being  only  Ave  general  and  three  special 
meetings  that  year.  But,  while  we  see  this 
and  other  apparently  conflicting  statements, 
the  demurrers  we  are  now  considering  are 
to  the  whole  bill,  and,  under  the  well-estab- 
lished rules  of  equity  practice,  cannot  be 
sustained.  If  there  be  sufficient  In  the  whole 
bill  to  require  the  defendant  to  answer,  al- 
though some  parts  of  It  may  be  defective. 

If  we  are  to  be  governed  by  the  decision 
of  Fisher  v.  Parr,  which  we  must  be,  it 
seems  clear  that  the  grounds  of  demurrer 
now  under  tonslderatlon,  being  to  the  whole 
bill,  cannot  be  sustained.  The  bill  alleges 
that  the  said  directors,  and  each  and  all  of 
them,  "failed  to  perform  each  and  every  of 
their  official  duties  to  diligently  and  carefully 
administer  the  affairs  of  the  company,  as  they 
were"  bound  to  do;  that  "each  and  all  of 
them  permitted  the  assets  of  the  company  to 
be  wasted  and  the  corporate  property  lost 
and  squandered  by  negligence  so  culpable 
aa  to  amount  to  a  legal  breach  of  trust" ;  that 
"their  acts  and  omissions  were  not  mere  de- 
faults or  mistakes  of  Judgment,  but  were  In- 
attentions to  the  duties  of  their  trust  and 
abuses  of  their  authority" ;  that  "they  failed 
to  do  what  men  of  ordinary  caution  and  pru- 
dence ought  to  do  to  protect  the  Interests 
of  the  corporation";  that  they  disregarded, 
without  good  cause,  not  only  the  charter  and 
by-laws  of  the  company  'and  general  laws 


of  the  state,  which  prescribed  the  limits  of 
their  authority,  but  the  ordinary  rules  and  ' 
habits  of  business,  by  whkfli  even  fairly  pru- 
dent men  are  guided;  and  many  other  simi- 
lar charges.  But  it  does  not  stop  there.  It 
undertakes  to  make  q>eclfic  the  charges  of 
acta  of  negligence  which  are  alleged  to  have 
resulted  in  great  loss  to  the  company.  It 
spedfltts,  amongst  other  things,  the  failure 
to  attend  meetings,  failure  to  use  due  dlli- 
goice  In  the  selection  of  subordinate  officers 
and  agents,  and  to  watch  and  scrutlnlee  the 
acts  and  doings  of  the  executive  officers, 
agents,  and  fellow  directors,  abuses  of  au- 
thority and  breach  of  their  contractual  rela- 
tions with  the  company,  in  wasting  the  assets 
and  in  making  loans  to  officers  and  directors 
of  the  company,  In  contravention  of  Its  char- 
ter and  by-laws,  and  alleges  many  other  acts 
of  omission  and  commission.  It  goes  Into 
considerable  detail,  and,  as  most  of  the  char- 
ges are  covered  by  Fisher  v.  Parr,  they  can- 
not be  reached  by  demurrers  to  the  whole  bill. 
We  are  therefore  of  opinion  that  these  causes 
are  not  sufficient  to  authorize  the  demurrer 
to  be  sustained. 

8.  The  fifth,  sixth,  and  eighth  grounds  are 
that  the  bill  combines  and  unites  separate 
and  distinct  demands  against  the  defendant, 
and  Improperly  Joins  wholly  Independent  mat- 
ters; that  It  Joins  the  defendant  with  other 
defendants  with  whom  he  has  no  concern  and 
no  Joint  liability,  as  appears  by  the  complain- 
ants' own  showing.  These  present  the  ques- 
tion as  to  whether  the  bill  is  multifarious. 
But  there  can  be  no  doubt  that  the  bill  char- 
ges the  defendant  with  responsibility  for 
these  acts  alleged.  All  of  the  defendants, 
according  to  the  allegations,  were  directors 
from  the  election  of  January  14,  1903,  until 
the  receivers  were  appointed.  The  case  there- 
fore differs  materially  In  that  respect  from 
Emerson  v.  Oalther.  In  that  case  there  were 
17  defendants,  6  of  whom  were  directors  from 
January  1,  1898,  to  December  22,  1900,  when 
the  bank  closed,  while  the  others  served  for 
different  periods  of  ttiat  time.  Some  of  the 
loans  resulting  in  losses  were  not  made 
until  after  some  of  the  defendants  ceased 
to  be  directors,  others  before  some  of  them 
became  such,  and  there  were  30  separate  and 
distinct  transactions  relied  on.  The  bill  fail- 
ed to  show  that  some  of  the  defendants  were 
In  any  way  connected  with  or  responsible 
for  many  of  those  transactions,  or  that  others 
had  anything  to  do  with  other  acts  alleged. 
That  bill  was  clearly  multifarious  as  to  the 
defendants  whose  demurrers  were  sustained ; 
but  we  overruled  that  of  Joshua  Homer,  on 
the  distinct  ground  that  he  had  been  a  di- 
rector throughout  the  period  involved  in  that 
case — from  January  1,  1898,  to  the  failure 
of  the  bank.  We  said:  "Mr.  Homer  and 
some  others'  were  directors  from  the  organiza- 
tion of  the  bank  to  the  day  it  failed.  We  do 
not  think  that  such  of  the  defendants  can 
complain  by  reason  of  there  being  so  many 
different  causes  of  action  allec 
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as  all  of  them  are  more  or  less  connected 
and  related  to  the  same  general  queatloi^— 
the  negligence  and  misconduct  of  the  directors 
in  the  discharge  of  their  duties  from  January 
1, 1888,  to  December  22,  1900,  when  the  bank 
closed."  That  applies  to  all  of  these  defend- 
ants (excepting  in  so  far  as  hereinafter  stat- 
ed), and  in  this  bill  It  was  distinctly  alleged 
that  all  of  them  were  connected  with  or  In 
some  way  responsible  for  all  of  the  acts  com- 
plained of,  some  by  acts  of  commission,  and 
others  of  omission — failure  to  discharge  the 
duties  which  they  had  assumed  as  directors. 
We  therefore  are  of  the  opinion  that  the  fifth, 
sixth,  and  eighth  causes  assigned  are  Insuffi- 
cient to  sustain  the  demurrer. 

4.  The  seyenth  ground  alleges  that  the  bill 
combines  matters  triable  and  determinable 
by  a  conrt  of  equity  with  those  triable  an,d 
determinable  at  law.  It  is  only  necessary 
to  say  that,  if  that  be  a  ground  for  demurrer, 
it  should  specify  what  is  alleged  to  be  only 
triable  and  determinable  at  law.  In  short, 
the  demurrer  should  have  been  aimed  at  those 
matters,  and  not  at  the  whole  bill,  because 
it  contains  them,  although  the  demurrer  ad- 
mits that  there  are  other  matters  within 
the  Jurisdiction  of  a  court  of  equity. 

6.  The  ninth  ground  Is  that  in  the  eight- 
eenth and  nineteenth  paragraphs  certain  mat- 
ters are  alleged,  which,  if  they  give  complain* 
ants  cause  of  complaint,  are  matters  of  com- 
plaint against  the  other  defendants,  but  not 
against  him,  nor  of  relief  against  him,  and 
the  teath  ground  Is  that  these  paragraphs 
allege  certain  matters  which,  if  they  give  any 
cause  of  complatut  against  the  defendant,  are 
triable  and  determinable  at  law,  and  ought 
not  to  be  inquired  of  by  this  court  The 
eighteenth  paragraph  sets  out  section  7  of  the 
charter  of  the  company,  which  authorized  It, 
amongst  other  things,  to  deal  in  notes,  loans, 
and  bonds,  and  concludes:  "Provided,  that 
no  loan  shall  be  made  directly  or  Indirectly 
to  any  officer  or  employ^  of  the  said  corpora- 
tion: and  for  any  violation  of  this  provision, 
the  party  or  parties  consenting  thereto,  di- 
'  rectly  or  indirectly,  shall  be  liable  to  said 
corporation  for  the  amount  so  loaned  and  all 
losses  or  expenses  that  may  result  there- 
from." The  nineteenth  paragraph  alleges 
that  at  various  and  frequent  times  divers 
loans  were  made  through  the  executive  com- 
mittee, "with  the  sanction  and  approval  of 
its  t)oard  of  directors,  and  each  and  every 
of  its  directors,  and  in  direct  violation  of  its 
charter  and  by-laws,  and  that  all  the  afore- 
said directors  bad  constructive,  if  not  actual, 
notice  of  the  said  loans,  and  are  in  conse- 
quence chargeable  and  responsible  therefor." 
It  alleges  that  the  loans  were  never  fully 
paid,  but  still  continue  as  a  loss  to  the  com- 
pany, to  the  extent  of  $22,378.48.  It  then 
sets  out  a  number  of  loans  made  by  the  ex- 
ecutive committee,  and  In  each  Instance  those 
of  the  directors  present  when  the  loans  were 
made  are  stated,  and  it  is  alleged  that  they 


were  ratified  and  approved  at  the  next  suc- 
ceeding meeting  of  the  tward  of  directors, 
and  the  members  of  the  board  present  are 
named.  Mr.  Thomas  was  not  alleged  to  have 
been  present  at  the  board  meetings,  excepting 
when  one  loan  of  $2,500  to  Pollock  was  rati- 
fied and  approved.  Then,  under  head  of 
"Loans  Made  by  tlie  Board  of  Directors,"  it 
is  alleged  that  on  February  1,  1903,  or  there- 
abouts, "loans  were  made  to  Frank  J.  Kohler, 
who  was  treasurer  of  the  company,  amount- 
ing to  $50,000,  at  a  special  meeting  of  the 
board,"  and  tbose  present  are  named.  It 
then  alleges  that  they  were  ratified  and  ap- 
proved at  the  next  succeeding  regular  meet- 
ing of  the  board,  held  February  11th,  and 
those  then  present  are  named.  In  neither 
instance  was  Mr.  Thomas  present.  Then  fol- 
lows a  list  of  "Loans  Made  by  President  and 
Treasurer,"  and  the  names  of  those  present 
when  they  were  made,  as  well  as  all  the  di- 
rectors present  at  subsequent  meetings  of 
the  board  when  they  were  ratified  and  a^ 
proved. .  Thomas  was  present  when  two  of 
those  were  ratified  and  approved.  Six  loans 
are  alleged  to  have  been  made  to  C!ochran 
and  Stevens,  amounting  to  $25,400,  which 
were  indorsed  by  Frank  J.  Kohler  as  secur- 
ity, and  ratified  and  approved  February  11th, 
when  Thomas  was  not  present ;  two  on  Febru- 
ary 14th.  to  Baltimore  Building  &  Construc- 
tion Company,  of  $2,5EiO  and  $6,000,  and  one 
on  March  7th,  of  $2,550,  which  were  indorsed 
by  Bobert  H.  Pollock,  a  director,  and  Frank 
Kohler,  who  was  treasurer,  which  were  ap- 
proved on  March  11th,  when  Thomas  was 
present  It  is  tben  alleged  that  other  illegal 
and  improper  loans  and  investments  of  funds 
were  made  In  violation  of  the  charter  and  in 
disregard  of  their  duty  as  directors,  the  par- 
ticulars of  which  the  complainants  have  not 
l>een  able  to  ascertain  with  snch  certainty 
as  to  warrant  them  setting  them  forth  at 
length;  but  they  allege  that  great  loss  was 
occasioned  by  reason  thereof. 

The  loans  thus  specified  in  paragraph  19 
amount  to  $127,400,  out  of  which  the  plain- 
tiffs only  claim  there  is  still  due  $22,378.45 
— less  than  18  per  centum  of  the  whole.  In- 
asmuch as  the  bill  undertakes  to  give,  to  the 
very  cent  the  amount  of  alleged  loss  on  these 
loans,  it  Is  difficult  to  understand  why  It 
did  not  specify  the  particular  loans  which 
caused  that  loss.  It  might  work  great  hard- 
ship on  Mr.  Thomas,  as  well  as  other  defend- 
fUits,  to  withhold  from  them  the  knowledge 
that  the  plaintiffs  must  have,  if  they  cor- 
rectly state  the  precise  sum  lost  and  thereby 
require  them  to  defend  loans  amounting  to 
$127,400,  instead  of  only  those  by  which  the 
loss  la  alleged  to  have  been  incurred.  Such 
practice  should  not  be  permitted  by  a  court 
of  equity  in  a  case  where  the  liability  of  de- 
fendants depends  not  upon  the  provisions  of 
a  statute  alone,  but  so  far  as  Mr.  Thomas 
Is  concerned,  merely  upon  his  alleged  negli- 
gence in  not  attending  meetings  of  the  board. 
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and  especially  wben  the  Mil  shows  on  Its  face 
tbat  the  plaintiffs  rely  on  the  constructive 
notice  of  the  loans  to  sach  of  the  defendants 
as  did  not  hare  actnal  notice.  For  that  rea- 
son alone,  we  would  feel  called  upon  to  hold 
the  nineteenth  paragraph  bad  on  demurrer; 
but  that  Is  by  no  means  the  only  ground  for 
■o  holding  It 

The  alleged  loans  of  $50,000  to  Franlc  3. 
Eohler  on  February  1, 1903,  "or  thereabouts," 
were  made  at  a  special  meeting  of  the  board, 
at  which  the  bill  shows  Thomas  was  not 
present  Conceding,  as  we  must  nnder  the  de- 
cision In  Fisher  t.  Parr  and  other  authorities, 
that  directors  may  be  liable  for  losses  oc- 
cnrring  through  their  habitual  nonattendance 
of  meetings  of  the  board,  the  principle  should 
not  be  carried  to  the  extent  of  holding  a  di- 
rector (especially  one  living  at  a  distance 
from  where  the  company's  business  Is  con- 
ducted) liable  over  what  occurred  at  a  special 
meeting,  at  which  be  was  not  present,  unless 
there  be  some  allegation  (and  proof  when  evi- 
dence Is  taken)  to  connect  him  with  the  Il- 
legal acts  beyond  his  mere  absence.  We  are 
not  willing  to  give  our  approval  of  any  doc- 
trine that  would  require  directors  to  attend 
every  regular  meeting  of  the  board,  much 
less  every  special  meeting.  If  such  principle 
l8  announced  as  the  law  of  this  state.  It  will 
be  Impossible  In  many  cases  to  obtain  re- 
sponsible persons  as  directors.  In  the  city 
of  Baltimore,  It  Is,  doubtless,  true  that  finan- 
cial Institutions  have  often  had  the  benefit 
of  the  advice  and  aid  of  the  most  competent 
men  In  the  city,  for  little  or  no  compensation, 
although  their  holdings  of  stock  were  small 
as  compared  with  other  stockholders;  but 
such  men  would  hesitate  to  continue  as  di- 
rectors In  such  institutions,  if  they  are  to  be 
held  responsible  for  such  losses  as  are  alleged 
In  this  paragraph,  on  the  theory  of  this  bill. 
We  do  not  mean  to  Intimate  that  directors 
should  be  free  from  liability  simply  because 
they  were  not  present  at  a  meeting  of  the 
board  when  some  unlawful  or  Improper  act 
was  done,  which  resulted  In  loss  to  the  com- 
pany, rf  it  was  their  duty  to  be  there,  and 
their  absence  In  any  way  canped  the  loss, 
nor  do  we  mean  to  say  that  there  may  not  be 
cases  In  which  the  burden  would  be  on  the 
directors  to  allege  and  prove  sufficient  ex- 
cuse for  nonattendance,  although  the  bill 
does  not  specifically  allege  the  contrary; 
but  we  do  say  that  there  Is  nothing  In  this 
bill,  as  to  these  loans,  which  shows  that  W. 
B.  Thomas  was  "consenting  thereto,  directly 
or  indirectly,"  to  use  the  language  of  the 
charter.  Certainly  his  absence  from  a  special 
meeting,  of  which  It  is  not  alleged  or  suggest- 
ed that  he  had  notice,  which  the  by-laws  ex- 
pressly require,  was  not  sufficient,  and  his 
mere  absence  from  the  next  succeeding  regu- 
lar meeting  (February  11th),  at  which  It  Is 
alleged  that  the  loans  were  ratified  and  ap- 
proved, were  not  sufficient  to  show  his  con- 
sent, as  contemplated  by  the  charter.  As  the 
bill  affirmatively  shows  he  was  not  present 


on  either  occasion,  there  must  be  some  allega- 
tion to  show  his  consent,  directly  or  indirect- 
ly, and  his  mere  absence  from  the  meeting. 
If  It  be  assumed  be  had  notice,  cannot  be 
fairly  said  to  be  "consenting  thereto,  direct- 
ly or  indirectly,"  to  an  act  for  which  the  stat- 
ute Imposes  a  penalty  on  parties  so  consent- 
ing. 

The  bill  does  not  disclose  the  effect  of  the 
loans  being  subsequently  "ratified  and  ap- 
proved" at  a  regular  meeting.  It  Is  not  easy 
to  see  how  that  could  have  caused  any  loss 
to  the  company,  for  if  Kohler  got  $60,000  on 
February  Ist,  the  subsequent  approval  or  dis- 
approval of  It  would  In  all  probability  have 
been  of  little  consequence,  as  Kohler  already 
had  the  money ;  but,  assuming  that  It  did  In 
some  way  cause  some  loss,  we  are  of  the 
opinion  that  Thomas'  absence  from  that  meet- 
ing does  not  make  him  liable,  under  that  pro- 
vision of  the  charter,  as  it  cannot  be  proper- 
ly so  construed.  We  have  not  thought  it 
necessary  to  refer  to  the  fact  that  February 
11th  was  the  first  regular  meeting  after  the 
organization  for  1903.  It  would  be  extend- 
ing the  doctrine  of  requiring  the  attendance 
of  directors  very  far  to  hold  one  responsible 
for  such  a  statutory  liability  for  nonattend- 
ance on  that  occasion. 

There  Is  another  matter  suggested,  al- 
though not  very  clearly  shown  by  the  bill, 
with  reference  to  this  $50,000  which  would 
relieve  the  directors  of  any  responsibility  for 
loss  on  account  of  that  sum,  If  the  facts  are 
as  they  appear  in  the  bill  to  be.  The  date 
and  names  of  those  present  at  the  time  of 
this  loan  are  the  same  as  those  set  out  in 
paragraph  12,  where  it  is  alleged  that  it  was 
agreed  to  accept  notes  of  Kohler  for  $78,000, 
with  certain  securities  as  collateral,  in  satis- 
faction of  his  admitted  misappropriations 
of  the  assets  of  the  cmnpany,  and  that  the 
receivers  realized  upon  those  securities  a  sum 
not  exceeding  $50,000;  there  being  a  large 
balance  still  due  and  owing  by  Kohler.  If 
the  $50,000  of  loans  referred  to  in  paragraph 
19  be  part  of  those  mentioned  in  12,  as  they 
seem  to  be  from  what  Is  stated  In  the  bill, 
surely  there  can  be  no  principle  of  Justice  or 
equ!^  which  would  hold  the  directors  who 
made  that  settlement  responsible,  nnder  the 
provisions  of  the  charter  forbidding  loans  to 
officers  or  employes — ^much  less  any  of  them 
who  were  not  present  They  could  not  prop- 
erly be  said  to  be  "loans,"  within  the  mean- 
ing of  that  section.  If,  as  the  bill  alleges, 
Kohler  had  misappropriated  $78,000  of  the 
company's  assets,  can  It  be  that  the  directors 
could  not  take  bis  notes,  with  collateral  se- 
curity, for  the  purpose,  not  of  making  loans 
to  him,  but  of  securing  the  company?  If 
they  bad  the  opportunity  to  thereby  secure 
the  company,  and  had  neglected  to  do  so, 
would  not  this  bill  have  charged  them  with 
such  neglect?  It  certainly  could  have  Justly 
done  so,  unless  it  were  shown  to  have  been 
within  their  discretion  to  determine  whether 
or  not  It  was  best  for  the  company.    This 
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may  be  Illustrated  by  the  law  applicable  to 
national  banks.  They  cannot  make  loans  on 
r^al  estate;  but  It  Is  very  generally,  if  not 
universally,  held  that  a  national  bank  may 
take  a  mortgage  on  real  estate  to  secure  a 
loan  previously  made.  Of  course,  a  corpora- 
tion would  not  be  permitted  to  evade  the 
provisions  by  permitting  officers  to  take  the 
funds  of  the  company,  and  then  afterwards 
give  notes  to  secure  them;  but  this  bill 
shows  that  Kohler  appropriated  the  assets 
of  the  company  without  any  authority  from 
it  or  any  of  its  officers.  It  alleges  that  he 
acknowledged  "the  defalcation^,"  and  offered 
to  give,  and  it  was  agreed  to  accept,  "the 
personal  notes  of  the  said  Kohler  dated  Feb- 
ruary 8d  and  7th,  and  aggregating  $78,000, 
with  certain  seeoritles  as  collateral,  in  satis- 
faction of  his  said  misappropriations."  If, 
then,  the  loans  of  $50,000  referred  to  in  para- 
graph 19  were  a  part  of  these  notes,  the  di- 
rectors could  not  be  held  liable,  under  its 
charter,  for  making  loans  to  Kohler,  Itut 
they  were  simply  doing  their  duty,  in  en- 
deavoring to  secure  the  company  against  his 
defalcations. 

So  without  determining  whether  the  alleg- 
ed loans  to  CkMhrane  and  Stevens,  Indorsed 
by  Kohler,  and  those  to  the  Baltimore  Build- 
ing &  Construction  Company,  indorsed  by 
Pollock  and  Kohler,  referred  to  in  this  para- 
graph could  be  held  to  be  loans,  within  this 
section  of  the  charter,  as  the  bill  gives  very 
little  information  about  them,  there  were 
loans  of  at  least  $50,000.  out  of  the  $127,400. 
for  which  the  defendant  could  not  be  held, 
yet  the  bill  does  not  show  on  which  of  the 
loans  the  losses  amounting  to  $22,378.45  were 
Incurred,  as  It  should,  and  the  demurrer  to 
the  nineteenth  paragraph  should  have  been 
sustained,  as  presented  by  the  ninth  ground 
stated  in  the  demurrer.  We  think  the  tenth 
ground  was  properly  overruled,  as  "the  losses 
and  expenses"  Incurred  could  be  recovered  In 
equity,  if  at  all,  although  not  "the  amount  so 
loaned,"  Independent  of  actual  losses  and 
expenses,  as  that  would  be  a  mere  penalty. 
Fisher  ▼.  Parr,  supra. 

6.  The  eleventh  ground  of  demurrer  alleges 
that  paragraphs  11,  12,  13,  and  14  do  not  give 
the  complainants  any  cause  of  complaint 
against  the  defendant  or  of  relief  against 
him.  We  have  already  said  sufficient  about 
the  $78,000  to  indicate  our  views  on  those 
allei^  loans;  but,  regardless  of  any  re- 
sponsibility for  them,  the  bill  alleged,  in 
paragraph  12,  ttiat  "the  aforesaid  settlemrat 
with  the  said  Kohler  on  account  of  his  &p- 
proprlatlons  of  the  funds  of  the  company 
madeby  and  with  the  connivance  and  through 
the  procurement  of  the  said  directors,  each 
and  all  of  them,  of  the  said  company 
*  *  *  was  only  a  colorable  and  stimulated 
repayment  of  the  corporate  funds,  •  ♦  • 
and  taking  Kohler's  notes  was  only  a  shift 
and  device  to  conceal  the  waste  of  the  said 
assets  by  an  officer  of  the  company,  made 
possible  by  a  breach  of  duty  of  its  aforesaid 


directors  in  falling  to  use  due  diligence  la 
the  supervision  of  the  company's  affairs  and 
the  acts  of  Its  officers  and  agents."  It  then 
alleges  (13)  that  the  defendants,  each  and  al) 
of  them,  with  the  knowledge  of  the  manner 
of  squandering  the  assets  of  the  company  by 
said  Kohler,  continued  him  in  actual  con- 
trol and  management  of  the  affairs  of  the 
company,  as  its  treasurer,  and  afterwards, 
on  May  23, 1903,  he  was  promoted  to  the  posi- 
tion then  created  of  fourth  vice  president  and 
assistant  to  the  president,  which  was  a  posi- 
tion of  greater  responsibility  than  that  which 
he  had  previously  occupied ;  that  in  the  lat- 
ter position  Kohler  continued  to  act;  "that 
the  aforesaid  manner  of  dealing  by  tita  said 
Kohler,  made  possible  and  acquiesced  in  by 
the  said  directors,  each  and  all  of  them,  was 
one  of  the  causes  of  ultimately  wrecking  the 
said  company  and  causing  great  loss  to  Its 
creditors  and  stockholders."  It  then  alleges 
in  14,  a  large  number  of  losses  through 
Kohler,  subsequent  to  the  settlement  with 
him  for  his  previous  misappropriations,  which 
are  set  out  in  the  bill.  Whether  or  not  they, 
or  any  of  them,  are  in  fact  such  as  the  de- 
fendant Thomas  is  responsible  for  can  only 
be  determined  by  evidence;  bnt  the  allega- 
tions in  the  bill  are  sufficient  to  requlr.e  an 
answer,  for.  If  he  be,  not  liable  for  any  of 
the  $78,000,  the  bill  alleges  such  knowledge 
on  his  part  of  Kohler's  conduct  to  require  an 
explanation  of  the  subsequent  alleged  losses. 
This  ground  of  demurrer  (11)  was  therefore 
properly  overruled. 

7.  The  next  ground  (12)  Is  that  the  bill  by 
its  sixteenth  and  seventeenth  paragraphs 
seeks  to  hold  the  defendants  liable  for  the 
amount  of  Kohler's  bond  for  $20,000,  on 
which  the  United  States  Fidelity  &  Guaranty 
Company  was  security,  although  the  bill 
shows  on  its  face  that  it  waS  not  enforce- 
able by  the  company.  It  Is  alleged,  in  para- 
graph 17,  that  the  bond  expired  on  April  15, 
1903,  and  that  the.  directors,  each  and  all  of 
them,  as  a  result  of  their  negligence,  in  viola- 
tion of  their  tpist,  in  breach  of  their  duty, 
and  with  want  of  due  care  in  supervising  the 
acts  of  their  officers  and  agents,  failed  to  re- 
new the  bond  as  required  by  the  by-laws,  and 
negligently  allowed  it  to  lapse  and  become 
void.  Knowledge  on  the  part  of  each  of  the 
directors  of  the  many  and  large  misappropria- 
tions of  Kohler  is  alleged,  and  it  is  charged 
that  they  negligently  failed  to  make,  or  cause 
to  be  made,  demand  upon  the  bonding  com- 
pany "as  they  should  and  as  they  had  a  right 
to  do  under  the  terms  of  the  said  bond,"  etc. 
Whether  or  not  in  point  of  fact  the  bond 
was  discharged  of  all  obligations  it  was  liable 
for,  by  the  settlement  In  February,  can  only 
be  determined  by  evidence;  but  the  bill  al- 
leges it  was  still  liable  for  misappropriationB 
of  Kohler,  and  that  the  defendants  allowed 
It  to  lapse.  There  is  therefore  sufficient  in 
this  paragraph  to  require  an  answer. 

Our  conclusions  on  the  demurrers  are  that 
there  was  error  in  not  sustaining  the  one  to 
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vumgnxit  i9,  for  naxHU  we  have  stated; 
but  the  othen  were  properly  ovemiled. 
V^lietlier  or  not  the  aUegati<HiB  of  the  bill,  or 
any  of  them,  can  be  sastained,  can  only  be 
determined  after  tbe  evidence  is  taken,  and 
tiie  case  will  require  extraordinary  care  to 
•ee  tbat  no  Injnetlce  le  done,  as  there  are  bo 
many  defendants  and  bo  many  different  trana- 
■ctlona  involved;  but  the  charges  are  such 
■a  to  require  the  defendants  to  answer  and 
to  give  the  plalntlfb  an  opportimlty  to  offer 
testimony  In  support  of  them. 

8.  We  will  now  consider  tbe  pleas  of  Frank 
X  Mnrpby.  The  first  Is  to  the  effect  that.  In- 
asmach  as  tbe  receivers  were  appointed  an* 
der  a  bill  alleging  Insolvency  and  an  answer 
admitting  It  (under  sections  376  and  377  of 
article  23  of  the  Code  of  Public  General 
Laws),  and  tbe  national  bankrupt  act  was  In 
force,  the  court  was  without  Jurisdiction  to 
mterta&i  the  bill  and  appoint  receivers.  Tbe 
bankrupt  act  did  not,  in  our  opinion,  in  any 
way  Interfere  with  the  action  of  the  court 
In  tbe  first  place,  we  held,  in  Oldtown  Bank 
T.  McCormick,  96  Md.  841,  63  AtL  934,  60  U 
B.  A.  577,  94  Am.  St  Rep.  677,  that  the  state 
Insolvent  law  remained  operative  as  to  cases 
or  classes  of  persons  which  are  not  provided 
for  by  the  bankrupt  law,  and  that  when  that 
law  provides  tbat  a  certa:in  class  of  persons 
may  apply  voluntarily  tor  its  ben^t  but  that 
such  class  should  not  be  adjudged  lnvolnn> 
tary  bankrupts,  tbe  involuntary  feature  of 
the  state  insolvent  law  as  to  them  remains 
in  force,  because  not  In  conflict  with  the  bank- 
rupt act  By  subdivision  "b"  of  section  4  of 
Bankr.  Law  July  1,  1898,  c.  641,  SO  SUt  547 
[C.  S.  Comp.  St  1901,  p.  3423],  as  amended  by 
Act  Feb.  6,  1903,  c.  487,  §  3,  32  Stat  797  [U. 
B.  Oomp.  St  Supp.  1906,  p.  683],  amongst 
those  subject  to  involuntary  bankruptcy  pro- 
ceedings is  "any  corporation  engaged  prio- 
dpally  in  manufacturing,  trading,  printing, 
publishing,  mining  or  mercantile  business," 
and  the  section  concludes:  "Private  bankers, 
but  not  national  banks  or  banks  Incorporated 
under  state  or  territorial  laws,  may  be  ad- 
judged involuntary  bankrupts."  Tbe  amend- 
ment of  1903  simply  added  the  word  "min- 
ing" to  the  act  of  1898.  Without  determining 
whetbtf  this  company  would  be  deemed  a 
"bank,"  within  the  meaning  of  that  provision, 
it  seems  clear  that  It  does  not  come  within 
either  of  tbe  corporations  named  as  liable  to 
tbe  Involuntary  proceedings  in  bankruptcy. 
This  act  Is  not  as  broad  as  that  of  1867  in 
respect  to  corporations.  Oould  &  Blakemore 
OB  Bankruptcy,  pp.  18-22 ;  6  Cyc.  283. 

Then,  in  Mowen  v.  Nitsch,  103  Md.  686,  62 
Atl.  5S2,  we  had  occasion  to  refer  to  Acts 
1896^  p.  643,  c.  349,  now  section  377  of  ar^ 
tide  28  of  the  Code  of  Public  General  Laws, 
and  said  tbat  prior  to  that  act  "a  corporation 
was  not  in  any  respect  within  the  scope  of 
the  state  Insolvent  laws,  nor  Is  it  yet  amen- 
able to  tbat  system;  but  since  the  adoption 
of  the  act  and  on  the  terms  therein  prescrib- 
ed, all  corporations,  other  than  railroad  com- 
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panies,  upon  ai^roprlate  proceedings  acalnst 
them  in  a  court  of  equity,  are  brought  within 
the  operation  of  a  provision  of  tbat  system 
(but  not  under  the  system  itself),  in  so  far 
only  as  respects  tbe  preference  of  one  creditor 
over  another  whoi  tbe  corporation  Is  insol- 
vent." And  while  sections  876  and  877  of 
article  23  do  refer  to  Insolvent  corporations, 
and  tbe  proceedings  are  based  on  their  insolv- 
ency, the  bankrupt  act  and  decisions  concern- 
ing it,  would  have  to  be  given  great  latitude, 
to  prohibit  a  state  court  from  appointing  re- 
ceivers of  a  corporation  and  dissolving  it, 
even  if  It  was  one  included  by  that  act  es- 
pecially wbffl,  as  In  this  case,  no  proceedings 
in  bankruptcy  had  been  instituted  against  the 
corporation.  The  present  bankrupt  act  never  - 
contemplated  prohibiting  a  state  court  from 
dissolving  one  of  its  own  corporations  which 
bad  become  insolvent  Section  376  of  article 
23  makes  no  provision  for  setting  aside  pref- 
erences, and  it  was  not  until  what  la  now  sec- 
tion 377  was  passed  tbat  our  equity  courts  had 
such  Jurtsdiotion  as  is  therein  conferred  on 
them.  This  case  is  a  good  illustration  of  the 
results  that  might  follow  the  construction 
contended  for.  There  were  no  proceedings 
against  this  company,  within  the  time  requir- 
ed by  the  bankrupt  act  and,  if  the  state  court 
bad  no  Jurisdiction  to  appoint  receivers  and 
take  charge  of  its  assets,  the  little  that  was 
left  on  June  6,  1903,  might  have  been  wasted. 
We  are  therefore  of  opinion  that  this  plea 
was  properly  overruled,  because  the  national 
bankrupt  act  had  no  application  to  this  com- 
pany, and,  if  it  had.  It  does  not  take  away 
Jurisdiction  of  the  state  courts  to  appoint  re- 
ceivers to  take  charge  of,  collect,  and  re- 
cover tbe  assets  of  an  Insolvent  corporation 
— certainly  not  when  there  has  been  no  pro- 
ceedings In  bankruptcy  against  the  corpora- 
tion. 

9.  Tbe  second  plea  presents  this  question: 
Bid  tbe  release  under  seal  to  five  of  tbe  de- 
fendants by  one  of  the  receivers,  after  the 
bill  was  filed  (the  receivers  being  author- 
ized by  order  of  court  to  enter  Into  settle- 
ment and  compromise  as  set  forth  in  a  peti- 
tion filed  with  the  court),  have  the  effect  of 
discharging  tbe  other  defendants?  As  Mr. 
Carrington,  the  other  receiver,  was  also  a  de- 
fendant and  was  one  of  the  five  to  be  re- 
leased, the  petition  was  filed  by  Mr.  Penni- 
luan.  It  in  substance,  stated  that  be  and  bis 
counsel  were  of  the  opinion  that  tbe  proposed 
settlement  of  $3,000  would  be  beneficial  to 
.tbe  estate,  by  reason  of  the  financial  condi- 
tion of  those  five  defendants ;  that  It  was  to 
be  made  on  the  distinct  understanding  that 
the  other  defendants  were  not  to  be  dis- 
charged, but  tbe  plaintiffs  would  prosecute 
the  suits  to  a  decree,  as  If  the  settlement 
bad  not  been  made;  that  all  claims  against 
tbe  five  by  the  receivers,  or  by  the  other 
defendants  for  contribution,  should  be  extin- 
guished by  payment  of  said  sum,  and,  If  It 
be  held  that  the  other  directors  have  the  right 
of  contribution  against  them,  then  to  the  e^ 
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tent  of  sach  right  tbe  settlement  should  oper- 
ate  to  release  the  other  directors  from  the 
liability  imposed  on  them  by  said  decree, 
and  In  like  manner  extln^sh  the  liability 
of  the  five  settled  \Tlth.  It  concludes:  "It 
being  further  understood  that  this  ag^reement 
is  to  be  treated  as  If  made  subsequent  to 
such  order  or  decree  and  such  adjustment 
of  liability  as  among  tbe  directors  themselves, 
although  the  money  called  for  by  the  present 
settlement  is  to  be  paid  at  once." 

If  tbe  release  relied  on  be  a  technical,  yalid 
release,  the  effect  of  it  would  seem  to  be 
well  settled  In  this  state.  In  Qunther  v.  Lee, 
45  Md.  60,  24  Am.  Rep.  604,  it  was  said  by 
Alvey,  J.,  that:  "All  the  cases,  both  English 
and  American,  maintain  the  doctrine  that 
satisfaction  from  one  Joint  tort-feasor,  wheth- 
er received  before  or  after  recovery,  extin- 
guishes the  rights  against  the  others.  •  •  • 
And  as  a  consideration  is  always  Implied  in 
a  release  under  seal,  though  not  expressed  on 
its  face,  the  release  by  deed  of  one  Joint  tres- 
passer will  discharge  all.  And  this  has  been 
the  law  from  very  early  times."  Then,  in 
that  case,  it  was  further  decided  that :  "Tbe 
proviso  in  the  release,  by  which  tbe  right  to 
recover  for  the  same  injury  against  the  other 
two  defendants  was  attempted  to  be  reserved 
to  the  plaintiffs.  Is  simply  void,  as  being  re- 
pugnant to  the  legal  effect  and  operation  of 
the  release  Itself."  In  Berkley  v.  Wilson,  87 
Md.  219,  39  Atl.  502,  we  held  that  if  an  in- 
jured party  had  recovered  Judgment  against 
one  of  several  tort-feasors,  which  has  been 
paid  or  tendered,  he  cannot  maintain  an  ac- 
tion against  another  tort-feasor  for  the  same 
injury.  In  Abb  v.  North.  Pac.  R.  R.  Co.,  68 
Pac.  964,  28  Wash.  428,  58  L.  R.  A.  293,  92 
Am.  St  Rep.  864,  there  is  a  very  full  and  ex- 
cellent note  on  the  "effect  of  release  of  one 
Joint  tort-feasor  on  liability  of  the  other," 
and  the  summary  of  the  note  Is  not  only  in 
accord  with  the  principles  announced  in  Gun- 
ther  T.  Lee,  but  states  what  is  a  very  Just 
rule  to  be  adopted  when  the  release  is  not 
under  seal,  and  It  is  shown  that  the  Intention 
was  not  to  discharge  the  other  tort-feasors. 
We  have  a  number  of  cases  in  this  state  re- 
lating to  the  release  of  one  of  a  nimiber  of 
Joint  debtors,  among  the  latest  of  which  are 
State  V.  Gott,  44  Md.  341,  Valley  B&nk  y. 
Mercer,  97  Md.  458,  55  Atl.  435,  and  Commer- 
cial Bank  V.  McCormlck,  97  Md.  703,  55  Atl. 
439;  but,  as  appellant  so  contends,  we  will 
assume  that  this  bill  treats  the  defendants 
as  tort-feasors,  as  It  certainly  does  as  to 
most,  If  not  all,  of  the  claims. 

The  copy  of  the  release  In  the  printed  rec- 
ord has  no  seal  after  Mr.  Pennlman's  name; 
but,  as  both  sides  treated  It  at  the  argument 
as  If  It  was  under  seal,  we  suppose  it  Is  so  In 
the  original.  But  It  Is  manifest  that  the 
court  never  Intended  the  receivers,  or  either 
of  them,  to  execute  a  paper  which  would 
have  the  effect  now  claimed  for  this,  and 
hence  neither  intended  nor  authorized  the  ex- 
ecution of  a  release  under  seal.    The  receiv- 


ers were  authorized  "to  enter  into  tbe  settle- 
ment and  compromise  set  forth  in  the  fore- 
going agreement  on  the  terms  and  conditions 
herein  set  forth,"  by  an  order  written  on  the 
petition  signed  by  Mr.  Pennlman  and  which 
referred  to  that  petition.  The  petition  shows 
distinctly  that  the  right  to  proceed  against 
the  other  defendants  was  expressly  reserved, 
and  It  Is  clear  that  a  release  nnder  seal  was 
not  authorized  or  contemplated  by  the  court. 
"Tbe  court  itself  has  the  care  of  the  profy- 
erty,  by  its  receiver,  and  that  officer,  being 
the  mere  creature  of  the  court,  has  no  powers 
other  than  those  conferred  upon  bim  by  the 
court,  or  derived  from  Its  established  prac- 
tice." Oaither  v.  Stockbrldge,  Receiver,  67 
Md.  224,  9  Atl.  632,  10  Atl.  309.  Tbe  order 
of  the  court  in  this  case,  in  appointing  the  re- 
ceivers, uses  the  same  language,  in  substance, 
as  that  used  in  Oaither  v.  Stockbrldge.  It 
Is  clear,  therefore,  that  a  release  under  seal 
(if  It  must  be  given  tbe  effect  claimed  by  ap- 
pellant) was  not  only  not  authorized,  but 
was  in  effect  prohibited,  as  the  settlement 
was  to  t>e  made  on  terms  altogether  different 
from  that,  and  hence  must  be  treated  as  of 
no  effect,  as  any  unauthorized  act  of  a  re- 
ceiver would  be,  unless  afterwards  sanction- 
ed by  the  court  The  release  undw  seal  not 
being  effective,  there  can  be  no  reason  why  a 
court  of  equity  should  be  required  to  give 
an  effect  to  the  settlement  that  is  directly 
contrary  to  that  intended  and  In  terms  at- 
tempted to  be  guarded  against.  This  is  not 
like  a  case  of  several  Joint  tort-feasors  being 
sued  for  an  Injury  done  by  them,  such  as  a 
suit  for  assault  and  battery,  slander,  Injury 
to  the  person,  eta  In  such  case,  a  settlement 
by  one  may  release  the  other,  because  If  the 
injured  party  has  been  compensated  once  he 
cannot  be  again,  and,  especially  in  cases 
where  punitive  or  other  damages  not  fixed 
can  be  recovered,  it  would  oftentimes  be  diffi- 
cult if  not  impossible,  to  show  with  any  cer- 
tainty that  the  settlement  did  not  Include  all 
damages  sustained.  But  in  a  case  such  as 
this,  the  losses,  if  any,  can  be  accurately, 
ascertained.  For  example,  if  the  defendants 
are  liable  for  losses  by  reason  of  unlawful 
loans,  the  liability  being  once  established,  the 
amount  can  be  definitely  fixed,  and  they  can- 
not be  held  for  damages  beyond  the  actual 
losses  caused  by  their  acts  of  omission  or 
commission.  In  this  connection  we  might 
add  that,  although  it  is  assumed  by  the  ap- 
pellant that  there  can  be  no  contribution  be- 
tween the  directors  In  such  cases,  we  do  not 
understand  the  authorities  to  be  by  any 
means  settled  to  that  effect  if  there  be  no 
positive  wrong  involving  a  guilty  scienter, 
but  the  wrong  consists  of  mere  negligence  and 
inattention.  While  there  are  cases  deciding 
that  there  can  be  no  contribution,  there  are 
many  excellent  authorities  to  the  contrary. 
See  10  Cyc.  897 ;  3  Am.  &  Bug.  Dea  in  Eq. 
205;  6  Am.  &  Bug.  Dec  in  Eq.  428;  and  cases 
cited  In  them.  It  is  not  necessary  to  now  de- 
termine that  question,  but  we  cannot  admit 
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that  the  -weight  of  authority  Is  clearly  against 
cootribntloii  between  directors,  and  it  Is  un- 
doubtedly true  that  In  this  class  of  cases 
directors  are  not  In  all  respects  treated  as 
ordinary  tort-feasors. 

We  are,  then,  of  the  opinion  that  the  settle- 
ment made  did  not  have  the  effect  of  wholly 
discharging  the  other  defendants;  but.  In  the 
event  of  any  decree  against  them,  th^  must 
be  credited  with  such  portion  of  the  amotmt 
paid  by  the  five  directors  as  they  may  In  law, 
and  under  the  terms  of  the  agreement  of 
settlement,  be  entitled  to.  See  Abb  v.  North. 
Pac  R.  R.  Co.,  supra,  summary  of  note.  If, 
however.  It  be  shown  to  the  court  below  that 
the  money  was  paid  by  the  five  directors  on 
the  understanding  by  them  that  a  release  un- 
der seal  was  to  be  executed.  It  could  consider 
an  application  of  those  five  to  have  the  money 
returned,  and  let  the  case  proceed  as  if  such 
an  arrangement  had  not  been  entered  Into.  Of 
course,  that  should  only  be  granted  If  the 
court  be  satisfied  that  the  money  was  paid 
on  the  distinct  understanding  that  the  release 
under  seal  was  to  be  given  them.  We  think 
this  conclusion  not  only  In  accordance  with 
well-considered  authorities,  but  especially  ap- 
pllcable  to  a  proceeding  of  this  character.  It 
may  not  be  out  of  place  to  suggest  that,  in- 
asmuch as  a  settlement  has  been  authorized 
to  be  made  with  those  who  were  probably 
most  responsible  for  some,  If  not  all,  of  the 
conditions  complained  of  In  the  bill.  It  would 
only  be  Just  and  proper  to  allow  a  settle- 
ment with  the  other  defendants,  If  a  reason- 
able one  can  be  made,  and  thereby  save  the 
estate  from  further  costs  and  possibly  addi- 
tional loss. 

For  reasons  given,  we  will  affirm  the  order,, 
in  so  far  as  It  overruled  the  pleas  of  the  de- 
fendant Murphy. 

Order  overruling  demurrers  and  pleas  af- 
firmed, excepting  in  so  far  as  It  overruled 
the  demurrer  to  the  nineteenth  paragraph  of 
the  bill,  and  order  reversed  as  to  that,  and 
cause  remanded  for  further  proceedings; 
one-fourth  of  the  costs  In  this  court  to  be 
paid  by  Frank  J.  Murphy,  one-fourth  by  Wm. 
B.  Thomas,  and  the  remainder  by  the  receiv- 
ers out  of  the  estate,  and  the  costs  below  to 
abide  the  result  of  the  suit. 


(UK  Md.  47E) 

THOMAS  V.  PBNNIMAN  et  al. 
(Court  of  Appeals  of  Maryland.    April  2,  1907.) 
CoBPOBATioNB— Officebs  —  Pasticipation  ih 

■Wbonofuii  Acts. 

Where  the  charter  of  a  corporation  provid- 
ed that  no  loans  of  the  corporate  funds  should 
be  made  to  any  officer  or  employe  of  the  cor- 
poration, and  tor  a  violation  of  that  provision 
declared  that  the  parties  consenting  thereto 
should  be  liable  for  the  amount  so  loaned  and  all 
losses  or  expenses  that  might  result  therefrom, 
mere  breach  of  a  director's  duty  to  attend  meet- 
ings of  the  board  was  .insafficient  to  impose  on 
the  director  liability  for  prohibited  loans  made 
at  such  meetings. 

TEkL  Note.— For  cases  in  point,  see  Cent.  Dig. 
roL  12,  Corporations,  |  1454.] 


Appeal  from  Glrcutt  Court  of  Baltimore 
City;  Alfred  S.  Nlles,  Judge. 

BUI  by  George  Doblln  P^mlman  and  an- 
other, receivers  of  the  City  Trust  &  Bank- 
ing Company,  against  William  B.,  Thomas 
and  others,  to  enforce  their  liability  as  di- 
rectors for  certain  losses.  From  an  order 
overruling  the  demurrers  of  Thomas  to  the 
bill,  he  appeals.  Affirmed,  excepting  in  so 
far  as  the  order  overruled  the  demurrer  to 
paragraph  15,  and  reversed  as  to  that,  and 
cause  remanded  for  further  proceedings. 

Argued  before  BRISCOE,  BOTD,  PEARCO, 
SCHMUCKER,  and  BURKE,  JJ. 

Francis  Neal  Parke  and  Jas.  A.  C.  Bond, 
for  Thomas.  Clifton  Doll  Benson  and 
Thomas  Hughes,  for  Pennlman  and  others, 
recelvera 

BOTD,  J.  It  will  not  be  necessary  for  us 
to  express  our  views  at  length  on  the  de- 
murrers of  Wm.  B.  Thomas  to  the  bill  in 
this  case,  as  the  opinion  filed  In  the  previous 
case  of  Thomas  et  aL  v.  Pennlman  et  al.,  66 
Atl.  282,  sufficiently  states  them  as  to  the 
most  of  the  questions  raised.  The  principal 
difference  between  this  bill  and  that  In  the 
other  case  Is  the  charge  against  these  direc- 
tors, who  served  during  the  year  1902,  that 
they  declared  two  dividends,  which  Impaired 
the  capital  stock,  contrary  to  section  6  of 
the  charter  of  the  company.  They  are  re- 
ferred to  In  paragraphs  10  and  11  of  the 
bill,  which  are  specially  demurred  to.  Para- 
graphs 14  and  15  are  also  specially  demurred 
to,  and  they  refer  to  alleged  illegal  loans 
made  to  officers  of  the  company. 

1.  Mr.  Thomas  was  present  at  the  meet- 
ing of  directors  on  June  26,  1902,  at  which 
a  dividend  was  declared,  and  although  he 
was  not  at  the  meeting  on  December  10, 
1902,  at  which  the  other  dividend  complain- 
ed of  was  declared,  the  bill  alleges  that  the 
directors  who  were  not  present  received  the 
dividends  upon  the  stock  held  by  them,  as- 
sented thereto,  and  ratified  the  same.  The 
mere  fact  that  directors  declared  dividends, 
when  subsequent  developments  show  they 
ought  not  to  have  done  so,  does  not,  of 
course,  make  them  liable,  imder  such  a  pro- 
vision as  that  In  this  charter.  Some  of  the 
acts  relied  on  in  the  bill,  as  reasons  for  not 
declaring  dividends  would  not  of  themselves 
reflect  much.  If  any,  upon  the  question.  For 
example,  It  Is  difficult  to  see  how  the  fail- 
ure of  officers  of  the  company  to  make  the 
reports  required  by  chapter  109,  p.  153,  of 
the  Acts  of  1892  (now  section  94  of  article 
23  of  the  Ck)de  of  Public  General  Laws),  can 
properly  be  used  against  the  directors  to 
show  negligence,  or  that  they  were  not  In- 
formed as  to  the  company's  condition.  That 
act  requires  officers,  as  the  State  Treasurer 
may  designate,  to  make  the  report  to  him, 
and,  unless  he  brings  It  to  their  attentloh,  U 
would  not  be  fair  to  draw  any  Inference  Of 
neglect  on  the  part  of  the  directors,  from 
the  failure  of  officers  to  make  such  report|i>' 
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and  mirdy  the  Olrectois  ate  not  expected 
to  go  to,  the  Treasurer  of  the  State  to  ascer- 
tain the  condition  of  the  company  with 
which  they  are  connected.  But  in  para- 
graph 11  there  are  snch  charges  of  negli- 
gence on  the  part  of  the  directors  In  falling 
to  Inform  themselves  of  the  condition  of  the- 
company  before  declaring  the  dividends,  as 
demand  some  explanation  from  them,  and 
we  therefore  think  the  demurrers  to  para- 
graphs 10  and  11  were  properly  overruled. 

2.  The  demurrers  to  paragraphs  14  and  16 
present  some  of  the  same  objections  as  were 
referred  to  in  considering  tliose  to  para- 
grapliB  18  and  19  of  the  other  bill.  The 
loans  mentioned  in  paragraph  15  amount  to 
oyer  $59,000,  while  the  losses  alleged  by 
reason  of  them  amount  to  only  $32,466.10. 
As  we  said  In  the  other  case,  we  can  see  no 
reason  why  the  plaintiffs  cannot  point  out 
the  precise  loans  by  which  the  losses  were 
Incurred.  They  profess  in  the  bill  to  be 
able  to  state  the  exact  amount  of  the  loss, 
and  it  is  bat  fair  to  the  defendants  that 
snch  information  be  given.  We  do  not  want 
to  be  understood  as  intimating  that  the 
defendants  can  be  held  responsible  for  loans 
to  the  Baltimore  Construction  &  Building 
Company  and  Edward  H.  Glldden  merely 
because  they  were  indorsed  by  Pollock  or 
Kohler,  who  were  directors.  The  charter 
Aoes  not  in  terms  prohibit  the  Indorsement 
of  notes,  etc.,  by  ofiScers  or  employes  of  the 
company,  and  it  cannot  be  extended  to  in- 
clude such  Indorsements,  unless  the  loans 
be  made  directly  or  indirectly  for  the  benefit 
of  such  indorsers.  In  order  to  hold  the  di- 
rectors liable  under  this  provision  of  the 
charter,  it  must  be  shown  that  they  con- 
sented directly  or  indirectly  to  loans  to  some 
oflScer  or  employ^,  and  for  that  character 
of  liability  a  director  cannot  be  held  simply 
because  it  Is  his  duty  to  attend  meetings  of 
the  board.  It  must  l>e  shovm  that  any  di- 
rector sought  to  be  held  for  such  a  loan  con- 
sented thereto,  directly  or  indirectly.  In 
10  Cyc.  879,  it  Is  said  of  a  statute  making 
directors  liable  for  unlawful  loans  that:  "If 
the  statute  imposes  the  liability  on  the 
directors  assenting  thereto,'  obviously  the 
creditor  must  allege  and  prove  that  the  de- 
fendant did  assent  thereto."  There  are  only 
two  instances  in  the  list  of  loans  In  which 
It  is  alleged  that  Thomas  was  at  a  meeting 
of  the  board  which  approved  and  ratified 
such  loans  (only  amounting  to  $5,080),  and 
yet  he  Is  sought  to  be  held  responsible  un- 
der this  statute  for  over  $59,000  of  loans. 
How  they  were  ratified  and  approved  Is  not 
shown;  but  In  order  to  show  the  consent  of 
a  director  sought  to  be  charged,  who  the  bill 
shows  was  not  present,  there  must  be  some 
more  definite  allegations  than  are  to  be 
found  in  this  paragraph.  So,  without  fur- 
ther discussing  the  subject,  we  are  of  opin- 
ion that  the  demurrer  should  have  been  sus- 
tained to  paragraph  15. 

Order  orerroling  demurrers  affirmed, 'ex- 


cepting in  so  far  em  It  overrnled  fhe  demor- 
rer  to  paragrairfi  16,  and  reversed  as  to  that, 
and  cause  remanded  for  further  proceed- 
ings; each  side  to  pay  one-half  the  costs  in 
this  court,  and  the  costs  below  to  abide  the 
result  of  the  case. 


(MB.  L  204) 
HTDB  et  al.  v.  SUPERIOR  COOKT. 
(Supreme  Court  of  Rhode  Island.    Jan.  4, 1907.) 

1.  (DSBTIOBABI— FBOOEIDINOS— JUBISDICTION. 

A  court  of  common  law,  aa  such,  has  no 
power  to  issue  a  writ  of  certiorari  to  raview  the 
proceedings  in  a  court  of  eqnity. 

2.  Save  —  CoNBTiTTrnoKAi.   and    Statutobt 
PbotisionA. 

Const.  Amend,  art  12,  I  1,  provides  that 
the  Supreme  Court  shall  have  final,  revisory, 
and  appellate  jarisdiction  upon  all  qnestions 
of  law  and  equity.  It  shall  have  power  to 
issue  prerogative  writs,  and  shall  also  nave  such 
other  jurisdiction  as  may  be  prescribed  by  law. 
Court  and  Practice  Act  1905,  c  1,  {  2,  provides 
that  the  Supreme  Court  shall  have  general  so- 
pervision  of  all  courts  of  inferior  jurisdiction  to 
correct  and  prevent  errors  and  abuses  therein 
when  no  other  remedy  is  expressly  provided. 
It  may  Issue  writs  of  certiorari,  etc.,  •  •  • 
and  all  other  extraordinary  and  prerogative 
writs  and  processes  necessary  for  the  further- 
ance of  justice  and  the  due  administration  of 
law.  Chapter  3,  §  33,  provides  that  the  Su- 
preme Court  has  power  to  issue  such  writs  as 
may  be  necessary. or  proper  to  carry  into  full 
effect  all  the  powers  and  jurisdiction  which  are 
or  shall  be  conferred  upon  it  by  the  Constitution 
or  law.  Held,  that  the  Supreme  Court  is  not 
simply  a  court  of  common-law  jurisdiction,  but 
has  general  supervision  of  all  courts  of  inferior 
jurisdiction  to  correct  and  prevent  errors  and 
abuses  therein,  and  can  issue  a  writ  of  certiorari 
to  review  proceedings  in  the  superior  court  sit- 
ting in  equity,  when  there  exists  any  error  or 
abuse  in  that  court  without  other  remedy  ex- 
pressly provided,  and  the  Issue  of  the  writ  la  ' 
necessary  for  the  furtherance  of  justice  and  due 
administration  of  the  law. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  9,  Certiorari,  ||  46-50.] 

3.  Save— Existence  of  Otheb  Remedt. 

Under  Court  and  Practice  Act  1905,  e.  1. 
i  2,  providing  that  the  Supreme  Court  may  issue 
certiorari  to  review  proceedings  in  an  inferior 
court  and  prevent  errors  and  abuses  therein, 
when  no  other  remedy  is  expressly  provided  cer- 
tiorari will  lie  from  an  Interiocutory  decree 
when  there  was  no  appeal  therefrom,  and  the 
parties  by  reason  of  the  action  of  the  court  aft- 
er having  spent  all  the  time  necessary  and  in- 
curred practically  all  the  expenses  incident  to 
the  partition  of  an  estate  are  thrown  back  Into 
a  situation  where  all  this  must  be  done  over 
again. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  9,  Certiorari,  §!  4,  32.] 

4.  Eqtjitt  —  Decbeb   on   Consent  —  Settiho 
Aside. 

Court  and  Practice  Act  1905,  e.  23,  f  428. 
providing  that  the  court  entering  a  decree  in 
equity  may  for  cause  shown  set  it  aside,  does 
not  warrant  the  superior  -court  in  setting  aside 
decrees  entered  by  consent. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  19,  Equity,  |  1039.] 

Certiorari  by  William  Hyde  and  othera  to 
the  superior  court  to  review  the  proceedings 
in  that  court  sitting  as  a  court  of  eqnJty. 
Writ  issued.  D  git  zed  by  V^OOQ  [C 


B.1.) 


HYDE  V.  SUPBRIOE  COUET. 


293 


Argued  before  DOUGIAS,  C.  J^  and  DU- 
BOIS, BLODGBTT,  JOHNSON,  and  FARK- 
HtTRST,  Jj. 

Hugh  J.  Carroll,  tor  petitioner.  James  Ii. 
Jenks,  tor  certain  respondents.  Lellan  J. 
TOGk,  for  respondent  Lu<7  J.  Byie. 

PARKHURST,  J.    Tbls  Is  a  petition,  ad- 
dressed to  tbls  court,  asking  tbat  it  Issue  a 
writ  of  certiorari  to  the  superior  court  sit- 
ting In  equity.    The  petition  is  as  follows: 
"To  tbe  Hon.  Supreme  C!ourt: 

"(1)  William  Hyde,  Anne  Anderton,  and 
Mary  Anderton,  of  Fawtucket,  In  said  county, 
respectfully  represent  that  they,  together  with 
Jolin  Hyde,  Oswald  Hyde,  Alice  Pearson,  and 
Elizabeth  Elliott,  also  all  of  said  Fawtucket, 
are  the  children  and  sole  heirs  at  laW'  of 
John  Hyde,  deceased,  late  of  said  Fawtucket, 
Intestate,  and  that  Lucy  A.  Hyde,  of  said 
Fawtucket,  is  the  widow  of  said  John  Hyde. 

"(2)  Your  petitioners  further  represent  that 
Bald  John  Hyde,  the  father  of  the  parties 
hereto  and  husband  of  said  widow,  deceased 

at  said  Fawtucket,  Intestate,  on  the  

day  of  ,  A.  D.  1903,  leaving  a  large 

amount  of  real  estate  in  said  Fawtucket,  to 
which  the  petitioners  and  the  othor  children 
berein  named  are  the.  sole  heirs,  and  In 
which  said  Lucy  A.  Hyde,  widow,  was  enti- 
tled to  dewer. 

"(S)  Your  petitioners  not  being  able  to  have 
the  said  other  children  of  said  John  Hyde  to 
agree  upon  a  partition  of  said  real  estate,  filed 
their  bill  for  partition  In  our  superior  court 
on  the  28th  day  of  March,  A.  D.  1906,  enti- 
tled 'William  Hyde  v.  John  Hyde  et  al.,'  No. 
044,  In  due  form,  and  a  subpoena  was  duly  is- 
sued to  said  John  Hyde,  Oswald  Hyde,  Alice 
Pearson,  and  Elizabeth  Elliott,  and  to  said 
Iincy  Hyde,  widow,  as  respondents.  And 
Louis  Lescanlt,  mortgagee  of  the  undivided 
Interest  of  said  Oswald  Hyde,  was  after- 
wards duly  made  a  party  respondent  to  said 
bill  for  partition. 

"(4)  And  your  petitioners  farther  ^ow  that 
on  tbe  9th  day  of  June,  A.  D.  1906,  by  writ- 
ten consent  of  all  the  parties  plaintiff  and 
defendant  to  said  bill  for  partition,  a  decree 
was  entered  in  said  superior  court  by  which 
It  was  decreed  that  the  widow's  dower  In  said 
land  was  reduced  to  an  annuity  in  cash,  pay- 
able quarterly,  which  said  decree  was  con- 
sented to  by  said  widow's  solicitor.  Said  de- 
cree assigning  dower  contained  a  further  pro- 
vision that  the  said  heirs  should  give  a  bond 
to  secure  said  annuity,  and  that  said  bond 
should  be  given  before  partition  should  be 
made  of  said  real  estate.  But  no  time  was 
fixed  within  which  said  bond  should  be  given. 

"09  After  the  entry  of  said  decree,  said 
John  Hyde,  Alice  Pearson,  Oswald  Hyde,  and 
Elizabeth  Elliott  refused  to  give  said  bond, 
and  it  being  agreed  that  the  deposit  of  money 
to  create  and  maintain  a  fund  out  of  which 
said  widow's  annuity  should  be  paid  was  a 
more  hcceptable  and  beneficial  method  of  fix- 
ing said  annuity,  all  of  the  parties  to  said 


bill.  Including  ^ald  widow,  appeared  personal- 
ly or  by  counsel  before  said  superior  court, 
Mr.  Justice  Steams  presiding,  on  the  90th  day 
of  June,  A.  D.  1906,  and  a  further  decree  was 
entered  In  said  cause  by  agreement  In  open 
court,  fixing  the  time  in  which  said  bond 
should  be  filed,  or  In  tbe  alternative  permit- 
ting said  heirs  to  deposit  a  certain  sum  to- 
wards and  constituting  a  fund  out  of  which 
said  annuity  should  be  paid. 

"(6)  On  the  same  day,  to  wit,  June  80,  A. 
D.  1906,  after  said  decree  fixing  said  time 
had  been  entered,  said  heirs  by  their  counsel 
consented  to  the  entry  of  a  decree  for  parti- 
tion, In  which  said  decree  the  former  decree 
fixing  said  annuity  fund  was  confirmed,  and 
in  which  the  title  of  said  heirs  was  declared 
to  fiald  real  estate,  and  each  of  said  heirs 
selected  a  commissioner  to  partition  said  real 
estate,  which  said  commissioners  were  named 
In  said  decree.  Bald  decree  after  directing 
said  commission  to  act  farther  ordered  said 
commission  to  make  r^>ort  of  Its  doings  to 
said  superior  court,  there  to  await  further 
proceedings. 

"(7)  Said  commission  duly  organized  and 
notified  all  parties  Interested,  held  many  hear- 
ings, and  prepared  plats  of  said  reel  estate, 
which  real  estate  consists  of  over  100  acres, 
and  a  great  amount  of  costs  and  expense  have 
accrued. 

"(8)  Said  John  Hyde,  Alice  Pearson,  Oswald 
Hyde,  and  Elizabeth  Elliott  still  refused  to 
give  said  bond  or  to  deposit  money  to  con- 
stitute said  fund  for  said  annuity,  and,  July 
10,  A.  D.  1906,  these  petitioners,  who  have 
always  been  ready  either  to  give  said  bond 
or  to  deposit  cash  for  said  fond,  prayed  said 
superior  court  to  declare  said  John  Hyde, 
Alice  Pearson,  Oswald  Hyde,  and  Elizabeth 
Elliott  to  l)e  In  contempt  for  refusing  to  cowr 
ply  with  said  decree.  Said  motion  was  heard 
before  Mr.  Justice  Baker  of  said  superior 
court  In  chambers  on  the day  of  Au- 
gust, A.  D.  1906,  and  was  denied  on  the 
ground  that  the  petitioners  had  no  right  to 
ask  for  said  finding,  as  the  widow  was  the 

party  alone  Interested.    On  the day  of 

September,  A.  D.  1906,  said  John  Hyde,  Alice 
Pearson,  Oswald  Hyde,  and  Elizabeth  Elliott 
petitioned  said  court  to  have  said  decree  fix- 
ing dower  amended,  but  said  petition  was  dis- 
missed, and  on  the day  of  October,  A. 

D.  1906,  said  Lucy  A.  Hyde,  widow,  petitioned 
said  conrt  for  a  writ  of  sequestration  because 
said  John  Hyde,  Alice  Pearson,  Oswald  Hyde, 
and  Elizabeth  Elliott  had  not  complied  with 
said  decree  fixing  the  dower,  but  said  petition 
was  denied  before  Mr.  Justice  Brown  on  the 
ground  that  said  parties  had  not  yet  been  ad- 
judged to  be  In  contempt 

"(9)  And  now  your  petitioners  show  that, 
on  the  10th  day  of  November,  A.  D.  1906, 
said  Lucy  A.  Hyde,  widow,  presented  her  peti- 
tion to  said  superior  court  asking  to  have  set 
aside  the  two  decrees  entered  by  consent  on 
the  said  30th  day  of  Jime,  A.  D.  1906,  to  wit: 
The  decree  fixing  the  said  annuity,  and  the 
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time  in  which  the  fund  was  to  be  contributed; 
and  also  the  decree  appointing  commissioners 
of  partition,  and  declaring  the  interests  of 
the  parties  in  said  real  estate.  Said  petition 
of  said  widow  was  heard  on  said  day  before 
Mr.  Justice  Brown  In  chambers  and  was 
granted,  and  a  decree  setting  both  of  said  de- 
crees of  June  30,  A.  D.  1906,  was  ordered  to 
be  entered  against  the  protests  of  your  peti- 
tioners, William  Hyde,  Anne  Anderton,  and 
Mary  Anderton,  who  then  and  there  protest- 
ed that  said  decrees  were  consent  decrees, 
and  that  said  court  did  not  hare  power  to  set 
aside  the  same. 

"Wherefore  your  petitioners  represent  and 
show  that  aald  superior  court  had  no  Jurisdic- 
tion to  set  aside  said  decrees,  or  of  the  petition 
to  set  aside  the  same,  and  its  acts  in  setting 
aside  said  decrees,  and  the  records  thereof, 
are  erroneous  and  illegal  in  the  several  partic- 
ulars, and  for  the  several  reasons  which  are 
recited  and  annexed  to  this  petition,  and 
made  a  part  hereof,  upon  which  your  peti- 
tioners will  rely  for  its  support.  Your  peti- 
tioners therefore  pray  that  this  court  will  is- 
sue its  writ  of  certiorari  ordering  the  said 
superior  court  to  certify  its  records  relating 
to  said  decrees  setting  aside  said  decrees  of 
June  30,  A.  D.  1806,  that  they  may  be  present- 
ed to  this  court,  to  the  end  that  the  same,  or 
so  much  thereof  as  may  be  Illegal,  may  be 
quashed." 

"Causes  of  Error. 

"(1)  It  appears  of  record  that  the  decree 
entered  June  9,  A.  D.  1906,  by  which  the  wid- 
ow's dower  was  reduced  to  an  annuity,  was  a 
decree  entered  by  the  consent  of  all  the  par- 
ties, and  such  a  decree  cannot  be  set  aside 
without  consent  of  all  the  parties.  The  pro- 
vision in  said  decree  that  the  parties  (heirs) 
should  give  bond  before  partition  is  made  is 
simply  a  method  by  which  the  annuity  Is  to 
be  secured,  and  as  it  is  mandatory,  it  can  be 
enforced  by  proceedings  in  contempt. 

"(2)  The  decree  called  'Decree  Fixing  Time* 
for  giving  bond  does  not  on  its  face  show  that 
it  was  entered  by  consent,  although  all  of  the 
parties  In  open  court  agreed  to  it,  because  it 
substituted  the  raising  of  a  fund  as  an  alter- 
native to  giving  the  bond  mentioned  in  the 
decree  of  June  9th,  aforesaid.  If  the  court 
had  Jurisdiction  to  set  aside  said  decree  fix- 
ing time,  the  decree  of  June  9tb  stlU  remained 
in  force  as  a  consent  decree. 

"(3)  The  second  decree  entered  June  30,  A. 
D.  1906,  after  the  decree  fixing  time  for  giving 
bond,  was  signed  by  counsel  for  all  of  the 
heirs,  and  was  a  consent  decree,  although  it 
was  not  signed  by  counsel  for  the  widow.  The 
dower  rights  of  the  widow  had  already  been 
provided  for  in  the  decree  of  June  9th.  This 
was  a  consent  decree  by  which  the  rights  of 
the  heirs  were  determined,  and  commissioners 
were  appointed.  These  commissioners  were 
selected  by  the  parties,  and  have  completed 
their  work  at  great  expense,  and  are  now  pre- 
paring their  report  as  required  by  the  decree 


appointing  them,  to  await  the  further  action 
of  the  court 

"The  superior  court  bad  no  jurisdiction  to 
alter  or  set  aside  this  decree  without  the 
consent  of  the  parties." 

Upon  this  petition  citation  was  ordered.  Is- 
sued, and  served  upon  the  solicitors  of  record 
for  parties  named  in  the  citation  (being  the 
respondents  in  the  original  cause),  requiring 
them  to  show  cause  why  the  prayer  of  the 
petition  should  not  be  granted.  Upon  hearing, 
after  return  of  this  citation,  the  several  par- 
ties appeared  by  their  solicitors;  and  upon 
the  argument  the  allegations  of  the  petition 
were  not  denied,  but  the  respondents  raise 
the  following  questions,  viz.: 

"(1)  Will  the  common-law  certiorari  lie  to 
review  proceedings  In  a  court  of  equity?    . 

"(2)  Will  any  kind  of  certiorari  lie  from 
an  interlocutory  decree? 

"(S)  la  not  the  act  complained  of  In  the 
petition  one  of  Judicial  discretion,  within  the 
provisions  of  chapter  23,  8  428,  of  the  Court 
and  Practice  Act  of  1905  r 

1.  In  order  to  answer  these  questions  we 
must  look  to  the  Jurisdiction  conferred  upon 
this  court  by  the  Constitution  and  the  stat- 
utes. Article  12,  S  1,  of  the  amendments  to 
the  Constitution  reads  as  follows: 

"Article  12. 

"Section  1.  The  Supreme  Court  shall  have 
final  revisory  and  appellate  Jurisdiction  up- 
on all  questions  of  law  and  equity.  It  shall 
have  power  to  Issue  prerogative  writs,  and 
shall  also  have  such  other  Jurisdiction  as 
may,  from  time  to  time,  be  prescribed  by 
law.  A  majority  of  its  Judges  shall  always 
be  necessary  to  constitute  a  quorum.  The 
inferior  courts  shall  have  such  Jurisdiction 
as 'may,  from  time  to  time,  be  prescribed  by 
law." 

Court  and  Practice  Act  1906,  c.  1,  f  f  1,  2, 
reads  as  follows: 

"Section  1.  The  Supreme  Court  shall  con- 
sist of  a  chief  Justice  and  four  associate  Jus- 
tices. 

"Sec.  2.  The  Supreme  Court  shall  have  gen- 
eral supervision  of  all  courts  of  Inferior  Ju- 
risdiction to  correct  and  prevent  errors  and 
abuses  therein  when  no  other  remedy  Is  ex- 
pressly provided;  it  may  issue  writs  of  ha- 
beas corpus,  of  error,  certiorari,  mandamus, 
prohibition,  quo  warranto,  and  all  other  ex- 
traordinary and  prerogative  writs  and  pro- 
cesses necessary  for  the  furtherance  of  Justice 
and  the  due  administration  of  the  law,"  etc. 

It  Is  plain  that  the  "final  revisory  and 
appellate  Jurisdiction"  of  this  court  applies 
equally  to  "all  questions  of  law  and  equity," 
and  no  form  of  words  could  confer  broader 
and  more  complete  powers  of  "supervision  of 
all  courts  of  inferior  Jurisdiction  to  correct 
and  prevent  errors  and  abuses  therein  where 
no  other  remedy  is  expressly  provided." 

Court  and  Practice  Act  1906,  c.  3^  |  S3, 
reads  as  follows:  j 

"Sec.  33.  The  supreme  and  superior  courts 
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shall  have  power  to  enter  such  Judgments, 
decrees,  and  orders,  and  to  frame  and  Issue 
such  citations,  executions,  and  other  writs 
and  processes,  as  may  be  necessary  or  proper 
to  carry  into  full  effect  all  the  powers  and 
Jurisdiction  which  are  or  shall  be  conferred 
upon  them  respectively  by  the  Oonstltutlon  or 
by_  law.  They  shall  have  power  to  punish, 
by  fine  or  Imprisonment,  or  both,  all  con- 
tempts of  their  authority." 

In  the  exercise  of  the  Jurisdiction  thua 
conferred  this  court  Is  not  confined  to  any 
narrow  technical  definition  of  the  office  of 
the  extraordinary  writs  named  in  section  2; 
but  it  may  use  those  writs  In  their  accepted 
forms  when  adapted  to  the  purpose  sought, 
or  It  may  adapt  them  or  modify  them,  or  It 
may  frame  new  writs  and  processes,  as  above 
expressly  provided.  So  tliat  if  this  court 
finds  that  the  form  of  the  writ  of  certiorari 
as  commonly  used  is  adapted  to  the  purpose 
of  the  court  in  a  proper  case,  It  is  not  con- 
cerned to  inquire  or  decide  whether  the  com- 
mon-law writ  of  certiorari  was  ever  used  or 
could  have  been  used  in  such  a  ease.  An 
extended  examination  of  cases  in  the  various 
state  courts,  wherein  the  writ  of  certiorari 
has  been  granted  or  refused  at  law,  furnishes 
no  instructive  rule  in  a  case  of  this  kind,  but 
simply  shows  that  the  courts  of  any  particu- 
lar state  are  governed  by  the  provisions  of 
their  own  Constitutions  and  statutes  and  rules 
of  practice  as  to  the  granting  or  refusal  of 
the  writ,  subject  to  the  general'  rule  as  to 
all  extraordinary  process,  thatJd  Is  to  be  used 
only  where  no  other  remedly  is  expressly 
provided  by  law,  or  ■wh&te  the  remedy  by 
certiorari  is  itself  an  Mgtress  remedy. 

As  to  the  first  queajBon  raised  by  the  re- 
spondents, "Will  the/common-law  certiorari 
He  to  review  proee^ings  in  a  court  of  equi- 
ty?" such  a  questfen  must,  in  strictness,  be 
answered   in  the/  negative,  for  the  reason 
that  courts  of  abmmon  law,  as  such,  never 
had  at  any  tlm(|_  go  far  as  we  are  advised, 
any  such  pow&.,  and  it  Is  Inconceivable  that 
such  power  ^hould  ever  have  be«i  grant- 
ed.    But  a  eRance  at  the  provisions  of  our 
Constitution /and  statute  above  quoted  will 
show  that  tAjig  court  is  not  simply  a  court 
of  common /iayf_  but  has  "final  revisory  and 
appellate  j^jrisdlctlon  upon  all  questions  of 
law  and  ^xiitj,"  and  "general  supervision  of 
all  courta  Qf  Inferior  Jurisdiction  to  correct 
and  prej^nt  errors  and  abuses  therein  when 
no    otbft].   remedy   is   expressly   provided"; 
so  than'  ^  ^j^jg  court  issues  a  writ  of  <xf 
tiorarl/j^  the  superior  court  sitting  in  equity, 
it  does  uoj  issue  a  common-law  writ  of  cer- 
tiorari   but  an  extraordinary  process  appro- 
priate!'^^  its  revisory  and  supervisory  powers, 
a°d  *Jie  only  questions  which  this  court  must 
detent^jjjg  ^s  preliminary  to  the  exercise  of 
'*■"  "''■     ordinary  powers  under  this  writ  are 
there  exists  any  error  or  abuse  In 
of   Inferior   Jurisdiction,   without 
edy  expressly  provided,  and  wheth- 
ierclse  of  the  power  is  "necessary  for 
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the  furtherance  of  Justice  and  the  due  ad- 
ministration of  the  law." 

2.  The  second  question  raised  is:  "Will  any 
kind  of  certiorari  He  from  an  interlocutory 
decree?"  Ordinarily  this  question  would  be 
answered  in  the  negative,  l>ecause  in  most 
cases  In  equity,  where  an  appeal  lies  from 
final  decree  only,  as  in  this  state  (Court  and 
Practice  Act  1905,  p.  96,  §  828),  excepting 
Interlocutory  appeals  In  matters  of  injunction 
and  receivers  (section  337),  such  appeal  car- 
ries the  full  record  to  the  final  court  of  ap- 
peal, and  any  injury  done  by  Interlocutory 
decree  can  generally  be  fully  dealt  with  by 
that  court,  whose  final  decree  or  order  will 
correct  ail  errors  of  the  court  below.  In 
this  case,  however,  we  have  this  peculiar 
situation:  The  parties  to  the  bHi,  by  decrees 
entered  June  9  and  June  30,  1006,  with  full 
consent  of  all  parties  interested,  first  ascer- 
tained and  commuted  the  widow's  dower  in- 
terest in  the  land  to  a  specific  annual  Income 
to  be  secured  by  the  other  parties  by  bond 
or  deposit  of  money ;  then  by  further  decree 
of  June  30,  1906,  by  consent  of  all  parties 
interested  (other  than  the  widow,  whose 
dower  rights  had  been  so  ascertained  and 
commuted),  proceeded  to  the  appointment  of 
commissioners  to  partition  the  real  estate, 
and  these  commissioners  have  proceeded  un- 
der the  said  decree  with  their  duties,  spend- 
ing much  time  and  incurring  much  expense 
in  hearings,  in  making  plats,  and  otherwise 
preparing  to  make  their  report  under  the  said 
decree,  and  in  the  meantime  the  superior 
court,  having  refused  to  enforce  the  decree 
relating  to  securing  the  widow's  dower  by 
compelling  the  parties  to  the  said  latter  de- 
cree to  either  give  l>ond  or  deimslt  mon^ 
according  to  their  obligations,  finaUy,  ui>on 
application  of  the  widow,  and  against  the 
protests  of  these  petitioners,  on  November  10, 
1906,  set  aside  its  decree  of  partition  enter- 
ed June  30,  1006,  and  also  its  decree  entered 
June  30,  1906,  fixing  the  thne  for  carryhig 
out  the  provisions  for  the  security  of  the 
widow's  annuity  in  Hen  of  dower.  The  par- 
ties to  the  bill,  by  reason  of  this  action  on 
the  part  of  the  court,  after  having  spent  ail 
the  time  necessary  to  arrive  at  a  partition  of 
the  estate,  and  having  incurred  practically 
all  the  expenses  incident  thereto,  are  thua^ 
if  this  action  of  the  court  Is  to  be  denned 
proper  and  lawful,  thrown  back  into  a  situa- 
tion where  all  this  work  Is  to  be  done  over 
again,  unless  they  shall  dismiss  their  bill 
and  make  a  compromise;  and  this  not 
through  any  fault  of  the  iwtitloners,  who 
have  always  been  ready  to  carry  out  the 
terms  of  all  the  decrees,  but  solely  because 
some  of  the  respondents  have  refused  to 
abide  by  the  same,  and  the  court  has  not  seen 
fit  to  enforce  them.  Is  this  action  of  the 
superior  court  such  au  error  or  abuse,  where 
"no  other  remedy  is  expressly  provided,"  as 
comes  within  the  purview  of  chapter  1,  § 
2,  of  the  Court  and  Practice  Act  of  1005? 
We  think  it  is  plainly  so,  from  the  very  fact 
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that  such  action  was  Interlocntory,  and  hence 
there  was  no  appeal  therefrom.  Court  and 
Practice  Act  1906,  p.  95,  {  328  et  seq.  In  fact, 
such  action  tends  to  postpone  an  appeal  In- 
definitely ;  and  if  such  action  can  be  deemed 
lawful  and  proper,  it  may  be  repeated  from 
time  to  time,  so  that  the  cause  will  never  be 
ripe  for  appeal,  while  the  entire  yalue  of 
the  estate  may  be  dissipated  In  costs  and 
expenses. 

3.  The  third  question  raised  is:  "Is  not 
the  act  complained  of  in  the  petition  one  of 
judicial  discretion  within  the  prorisloDB  of 
chapter  23,  f  428,  of  the  Court  and  PracUce 
Act  of  1905?"  The  section  referred  to  reads 
as  follows: 

"Sec.  428.  In  case  of  Judgment  by  default, 
or  In  case  of  Judgment  entered  by  mistake, 
or  in  case  of  decrees  in  all  equity  causes,  and 
causes  following  the  course  of  equity,  the 
court  entering  the  same  shall  bare  control 
over  the  same  for  the  period  of  six  months 
after  the  entry  thereof,  and  may,  for  cause 
shown,  set  aside  the  same  and  reinstate  the 
cause,  or  make  new  entry  and  take  other 
proceedings,  with  proper  notice  to  parties, 
with  or  without  terms,  as  It  may  direct  by 
general  rule  or  special  order." 

We  do  not  find  in  the  petition  or  state- 
ments of  counsel  in  argument  any  such 
"cause  shown"  as  should  have  warranted  the 
superior  court  In  setting  aside  the  decrees, 
eren  U  they  were  decrees  entered  by  the 
court  after  the  contest  between  the  parties 
in  litigating  disputed  rights.  But  In  this 
case  the  decrees  were  entered  by  consent, 
and  it  is  well  settled  in  this  state,  as  in 
other  Jurisdictions,  that  a  decree  entered  by 
consent  in  an  equity  cause  cannot  be  set 
aside  or  revoked  except  by  consent  Bristol 
V.  Bristol  &  Warren  Water  Works  et  aL, 
19  B.  I.  631,  35  Atl.  884;  Hazard  v.  Hidden, 
14  B.  I.  35&  The  third  question  must  there- 
fore be  answered  In  the  negative. 

Jurisdiction  to  review  by  writ  of  certiorari 
any  case  "made  final  in  the  Circuit  Court  of 
Appeals"  was  conferred  upon  the  United 
States  Supreme  Court,  under  Act  March  3, 
1891,  c  517,  26  Stat  626  [U.  S.  Comp.  St 
1901,  p.  547],  entitled  "An  act  to  establish 
Circuit  Courts  of  Appeals,"  etc.  That  act 
does  not  contain  any  express  provision  re- 
lating to  the  use  of  the  writ  of  certiorari  to 
review  interlocutory  proceedings  In  equity; 
but  the  United  States  Supreme  Court  in  con- 
struing the  act,  in  the  equity  case  of  Ameri- 
can Construction  Co.  v.  Jacksonville,  etc.. 
Railway  Co.,  148  U.  8.  3T2,  13  Sup.  Ct  758, 
37  L.  Ed.  486,  Where  the  matters  In  question 
related  to  certain  interlocutory  decrees,  says, 
at  page  atA  of  148  U.  S.,  page  763  of  13 
Sup.  Ct  (37  L.  Ed.  486),  through  Mr.  Justice 
Oray:  "Whether  an  Interlocutory  order  may 
be  separately  reviewed  by  the  appellate  court 
in  the  progress  of  the  suit,  or  only  after  and 
together  with  the  final  decree,  is  matter  of 
procedure  rather  than  of  substantial  right; 
and  many  orders  made  in  the  progress  of  a 


suit  become  quite  unimportant  by  reason  of 
the  final  result,  or  of  intervening  matters. 
Clearly,  therefore,  this  court  should  not  issue 
a  writ  of  certiorari  to  review  a  decree  of  tbe 
Circuit  Court  of  Appeals  on  appeal  from  an 
interlocutory  order,  unless  it  is  necessary  to 
prevent  extraordinary  inconvenience  and  em- 
barrassment in  the  conduct  of  the  cause.  la 
such  an  exceptional  case  the  power  and  the 
duty  of  this  court  to  require,  by  certiorari  or 
otherwise,  the  case  to  be  sent  up  for  review 
and  determination,  cannot  well  be  denied,  as 
will  appear  if  the  provision  now  In  question 
Is  considered  In  connection  with  tbe  proceed- 
ing provisions  for  the  interposition  of  this 
court  in  cases  brought  before  the  Circuit 
Court  of  Appeals.  In  the  first  place,  the 
Circuit  Court  of  Appeals  is  anttiorized,  'in 
every  such  subject  within  its  appellate  Juris- 
diction,' and  'at  any  time,'  to  certify  to  this 
court  'any  questions  or  propositions  of  law,' 
concerning  which  it  desires  the  instruction  of 
this  court  for  its  proper  decision.  In  tbe 
next  place,  this  court,  at  whatever  stage  of 
the  case  such  questions  or  propositions  are 
certified  to  it,  may  either  give  Its  instruction 
thereon,  or  may  require  the  whole  record  and 
cause  to  be  sent  up  for  its  consideration  and 
decision.  Then  follows  the  provision  in 
question  conferring  upon  this  court  authority 
'in  any  such  case  as  is  hereinbefore  made 
final  in  the  Circuit  Court  of  Appeals'  to  re- 
quire, by  certiorari  or  otherwise,  the  case  to' 
be  certified  to  this  court  for  its  review  and  de- 
termination. ■  There  Is  nothing  in  the  act  to 
preclude  this  court  from  ordering  tbe  whole 
case  to  be  sent  np,  when  no  distinct  questions 
of  law  have  been  certified  to  it  by  the  Circuit 
Court  of  Appeals,  at  as  early  a  stage  as  when 
such  questions  have  been  so  certified.  Tbe 
only  restriction  upon  tbe  exercise  of  the 
power  of  this  court,  Independently  of  any 
action  of  the  Circuit  Court  of  Appeals,  In 
this  regard,  is  to  cases  'made  final  in  the  Cir- 
cuit Court  of  Appeals,'  that  Is  to  say,  to  cases 
in  which  the  statute  makes  the  Judgment  of 
that  court  final,  not  to  cases  in  which  that 
court  has  rendered  a  final  Judgment  Doubt- 
less this  power  would  seldom  be  exercised  t>e- 
fore  final  Judgment  In  the  Circuit  Court  of 
Appeals,  and  very  rarely  Indeed  before  the 
case  was  ready  for  decision  upoa  the  merits 
in  that  court  But  the  question  at  what 
stage  of  the  proceedings,  and  under  what  dr- 
cumstances,  tbe  case  should  be  required,  by 
certiorari  or  otherwise,  to  be  sent  up  for  re- 
view, is  left  to  the  discretion  of  this  court  as 
the  exigencies  of  each  case  may  require." 

Tbe  powers  of  certification  vested  in  the 
superior  court  by  Court  and  Practice  Act 
1905,  i  339,  are  as  follows: 

"Sec.  339.  If,  upon  making  any  interlocu- 
tory decree  or  order,  or  it  otherwise  In  tbe 
course  of  the  proceedings  in  any  ^vse,  any 
question  of  law  shall  arise  which  heJ^^  ^^^' 
ion  of  the  court  is  of  such  doubt'<QQ&  jnpor- 
tance,  and  so  affects  the  merits  >^f^  e  con- 
troversy, that  it  ought  to  be  delgJ^r  ned  by 
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the  Supreme  Court  before  further  proceed- 
ings, tbe  superior  court  may  certify  Bucb 
question  to  the  Supreme  Court  for  that  pur- 
pose, and  stay  all  further  proceedings  except 
such'  as  are  necessary  to  preserre  the  rights 
of  the  parties." 

This  power  Is  vary  similar  to  that  con- 
ferred upon  the  United  States  Circuit  Court 
of  Appeals  by  Act  March  8,  1891,  c.  617,  as 
quoted  in  the  case  cited  aboYe. 

In  Tlew  of  the  provisions  of  the  statutes 
above  quoted,  it  Is  quite  clear,  that  there  Is  a 
close  analogy  between  tbe  powers  conferred 
upon  tbe  Supreme  Court  of  the  United  States 
to  review  by  certiorari  certain  cases  "made 
final"  in  tbe  United  States  Circuit  Court  of 
Appeals  and  tbe  general  and  broader  pow* 
ers.  conferred  upon  tbe  Supreme  Court  of 
Bhode  Island.  Few  other  authorities  in  any 
way  touching  upon  the  main  questions  In- 
volved In  this  case  have  been  called  to  the 
attrition  of  the  court  by  counsel,  and  few 
have  been  found  by  the  court  after  a  some- 
what eztfflided  examination.  In  our  own 
state,  from  the  adoption  of  the  Constitution 
in  1848  down  to  tbe  adoption  of  article  12 
of  the  amendments  thereto,  in  November, 
1903  (Laws  1903,  p.  2,  c.  1069),  the  Supreme 
Oourt  bad  original  and  final  jurisdiction  in 
equity,  so  that  there  could  be  no  occasion 
for  the  exercise  of  any  extraordinary  juris- 
diction such  as  Is  here  Invoked.  This  case 
is,  therefore,  one  of  new  Impression  so  far 
as  this  state  Is  concerned. 

In  other  states  It  has  seldom  been  attempt- 
ed to  Invoke  tbe  exercise  of  such  Jurisdiction 
by  writ  of  eertlor  irl  issued  out  of  tbe  court 
of  final  Jurisdiction  to  an  Inferior  court  sit- 
ting In  equity ;  and  tbe  reason  is  quite  plain, 
for  it  Is  most  unusual  that  there  should  arise 
in  an  equity  cause  in  an  Inferior  court  any 
error  or  abuse  which  will  not  be  fully  and 
adequately  remedied  upon  appeal.  Bven  In 
the  few  cases  where  such  Jurisdiction  has 
been  Invoked,  it  has  been  generally  found 
and  decided  that  there  was  another  and  ade- 
quate remedy  by  appeal,  or  that  the  case 
made  was  one  which  did  not  warrant  the  ex- 
ercise of  such  extraordina^  relief.  In  tbe 
sound  discretion  of  tbe  court  In  Berry  v. 
Hardin,  28  Ark.  458,  a  complaint  In  equity 
was  filed  to  restrain  tbe  collection  of  a  tax 
levied  by  a  county  court,  and  as  ancillary  to 
this  relief  a  writ  of  certiorari  was  asked 
for  to  bring  up  and  quash  tbe  proceedings 
of  the  county  court  In  regard  to  tbe  levy 
and  collection  of  tbe  tax.  Tbe  complaint 
was  dismissed  for  want  of  equity,  and  it  was 
held  that  the  court  bad  no  x)Ower  to  issue 
the  writ  of  certiorari  In  equity,  the  matter 
not  being  of  equitable  cognizance ;  and  that, 
even  tf  the  application  bad  been  made  on 
tbe  law  side  of  the  court,  tbe  writ  would  not 
have  been  issued  on  tbe  grounds  alleged  in 
the  complaint  In  Payne  v.  McCabe,  37  Ark. 
818,  the  right  of  appeal  furnished  all  the  rem- 
edy needed  to  protect  the  right  of  tbe  peti* 
tlmier,  and  the  writ  was  refused  on  that 


ground.  In  Sanders  t.  PInnkett,  40  Ark.  60T, 
the  act  complained  of  was  the  dissolution  of 
a  temporary  Injunction  by  the  same  chancel- 
lor who  bad  ordered  it  was  held  to  be  with- 
in tbe  discretion  of  the  diancellor,  under 
the  statute,  and  the  writ  was  refused.  In 
Re  Haney,  14  Wis.  417,  attempt  was  made 
to  review,  by  means  of  a  writ  of  certiorari, 
the  proceedings  of  a  circuit  court  In  chan- 
cery, granting  leave  to  sell  tbe  real  estate 
of  an  infant  It  was  held  that  tbe  interests 
of  the  Infant  In  the  court  below  were  duly 
protected  by  guardians  lawfully  appointed, 
that  tbe  infant  was  bound  by  tbe  proceedings, 
and  that  it  was  not  a  proper  case  for  extra- 
ordinary relief  by  certiorari.  The  last  case 
cites  Peters  v.  Peters,  8  Cusb.  529,  where 
tbe  proceedings  attempted  to  be  called  in 
question  were  of  the  same  character  as  in 
Re  Haney,  supra,  hi  a  probate  court  which 
had  granted  leave  to  sell  real  estate  of  a 
minor,  whose  guardian  ad  litem,  duly  ap- 
pointed, assmted  to  ttie  proceedings  sought 
to  be  quashed.  It  was  held  that  tbe  stat- 
utes granting  appeals  from  probate  courts 
to  the  Supreme  Judicial  Court  furnished  all 
the  remedy  required  In  such  probate  cases, 
and  that  in  the  case  at  bar  tbe  Infant  was 
duly  protected  and  was  bound,  and  tbe  writ 
was  refused.  In  Kern's  Adm'r  v.  Fost^, 
16  Ohio,  274,  it  was  held  that  an  appeal  lay 
from  tbe  order  of  tbe  court  of  chancery,  con- 
firming a  sale  of  lands  made  under  a  previous 
decree  of  that  court  and  therefore  certiorari 
was  not  a  proper  mode  of  bringing  tbe  ques- 
tion of  the  legality  of  such  order  of  confirma- 
tion before  the  Supreme  Court  In  Galloway 
V.  Stophlet  1  Ohio  St  434,  tbe  writ  was 
asked  for  to  review  an  order  overruling  ex- 
ceptions to  tbe  admission  of  a  deposition  taken 
for  use  in  equity  In  the  court  below.  Tbe 
court  very  properly  refused  to  interfere  In 
such  a  matter  while  the  fi&ee  was  still  pend- 
ing below.  In  onUland  v.  Sellers,  2  Ohio  St 
223,  the  Supreme  Court  refused  to  Interfere 
by  certiorari  with  certain  proceedings  in  a 
probate  court,  part  of  which  it  betd  to  be 
absolutely  void  and  part  of  which  It  held  to, 
be  within  tbe  exclusive  Jurisdiction  of  that 
court,  and  not  subject  to  revision. 

Although  In  each  of  tbe  above  cases  the 
writ  was  refused,  yet  It  nowhere  appears 
broadly  stated  that  In  no  case  will  the  court 
of  final  revisory,  appellate,  and  supervisory 
jurisdiction  Interfere  by  certiorari  directed  to 
an  equity  court  On  tbe  contrary,  such  res- 
ervations appear  in  several  of  them  as  to  Im- 
ply that  In  a  proper  case  such  writ  may  be 
issued,  although  Its  Issue  will  be  very  infre- 
quent and  only  where  no  other  adequate 
remedy  exists.  Somewhat  analogous  to  the 
jurisdiction  here  invoked,  and  similar  In  prin- 
ciple, though  not  in  all  respects,  similar  ow- 
ing to  tbe  differences  between  the  relations 
of  our  courts,  governed  as  they  are  by  con- 
stitutional provisions  and  statutes,  and  tbe 
relations  between  the  High  Court  of  Chan- 
cery and  tbe  hiferlor  courts  of  equity  jnrl 
uigitized  byVjlIX 
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tlon  In  EnjTland,  was  the  practice,  well  recog- 
nized in  the  English  Oonrt  of  Chancery,  of 
entertaining  a  certiorari  bill,  which  is  de- 
scribed as  follows:  "Certiorari  Bill.  This 
species  of  bill  derives  Its  name  from  a  spe- 
cial writ  of  certiorari  being  prayed  for  the 
purpose  of  removing  a  cause  already  com- 
menced in  an  Inferior  court  of  equity  from 
that  into  the  Court  of  Chancery.  And  the 
prayer  of  this  bill  is  grounded  upon  a  sug- 
gestion necessarily  arising  from  one  or  some 
of  the  following  circumstances :  That  by 
means  of  the  limited  Jurladlctlona  of  the 
court,  or  by  reason  that  the  cause  is  without 
the  Jurisdiction  of  the  inferior  courts,  or  that 
the  witnesses  live  out  of  the  Jurisdiction,  or 
that  the  defendants  do,  and  are  not  able 
by  age  or  infirmity,  or  the  distance  of  place, 
to  follow  the  suit,  or  that  upon  some  sub- 
stantial reasons  shown,  equal  and  Impartial 
Justice  to  the  parties  Is  not  likely  to  be  ob- 
tained In  the  inferior  court;  and  for  this 
pnrpose  the  bill  should  state  the  proceedings 
In  the  court  below,  the  Incompetency  of 
that  court  to  decide  between  and  administer 
Justice  to  the  parties,  and  pray  the  writ  of 
certiorari."  Harrison's  Chancery,  pp.  100, 
101.  See,  also.  Bacon's  Abr.  p.  166;  Wil- 
liams' Law  Diet  tit  "Certiorari";  Jacob's 
Law  Diet  tit  "Certiorari"  It  thus  ap- 
pears that  from  very  early  times  In  Etngland 
there  obtained  a  practice  of  certiorari  In 
equity  closely  analogous  in  principle  to  the 
practice  at  common  law,  though  of  much 
less  frequent  application. 

Upon  the  case,  therefore,  as  made  by  the 
petition  herein,  we  are  of  the  opinion  that 
the  petition  sets  forth  such  matters  as  may 
be  properly  reviewed,  and  should  be  reviewed, 
by  this  court  by  means '-of  its  writ  of  cer- 
tiorari, and  that  this  court  has  full  power  to 
Issue  such  writ  In  accordance  with  the  prayer 
of  the  petition.        . 

Let  the  writ  of  certiorari  issue  accordingly. 


(2S  R.  I.  234) 

BASTBRBR00K8  v.  RHODE  ISLAND 

SUBURBAN  RY.  CO. 

(Supreme  Court  of  Rhode  Island.    March  19, 

1907.) 

CORTIRITARCK— OaOUnDS. 

When  the  discnssion  of  a  motion  asking 
for  an  increase  of  the  ad  damnum  at  the  begin- 
ning of  the  trial,  in  a  case  where  the  damages 
are  unliquidated,  is  permitted  In  the  presence  of 
the  jury,  it  is  good  ground  for  a  continuance  if 
defendant  desires  it 

Exertions  from  Superior  Coort,  ProTi* 
dence  County. 

Trespass  on  the  case  for  negligence  by  Ida 
V.  Easterbrooks  against  the  Rhode  Island 
Suburban  Railway  Company.  To  the  refusal 
of  the  court  to  grant  a  continuance,  defend- 
ant excepts.    Exceptions  sustained. 

Argued  before  DOUGLAS,  C.  J.,  and  DU- 
BOIS, BLODGETT,  JOHNSON,  and  PARK- 
HURST,  JJ. 


Orrln  L.  Bosworth,  for  plaintiff.  Henry 
W.  Hayes  and  LeCerts  S.  Hoffman,  for  de- 
fendant 

PER  CURIAM.  We  think  that  the  defend- 
ant was  entitled  to  a  continuance  in  this  case, 
and  that  Its  exception  to  the  refusal  of  tne 
court  to  grant  the  motion  to  that  effect  must 
be  sustained. 

The  practice  of  asking  for  an  Increase  of 
the  ad  damnum  at  the  beginning  of  the  trial. 
In  a  case  where  the  damages  are  unliqui- 
dated. Is  not  to  be  commended,  and  as  we  said 
In  O'Clalr  v.  R.  I.  Co.,  27  R.  I.  44S,  63  Atl. 
238,  when  the  discussion  of  such  a  motion  Is 
permitted  in  the  presence  of  the  Jury  who  are 
to  decide  the  case,  It  Is  good  ground  for  a 
continuance  If  the  defendant  desires  It    • 

Case  remanded  to  the  superior  court  for  a 
new  trial. 


(18R.Ln6) 

HABDACRB  ▼.  SATLES. 

(Supreme  C!ourt  of  Rhode  Island.    March .  18, 
1007.) 

1.  Master  and  Sebvant  — Nkqliqeros  — Ih- 
jTjRiEB  TO  Sebvant— Absumption  of  Risk. 

Where  an  experienced  steam  fitter  had  no- 
tice that  at  a  "T'  joint  in  a  steam  pipe  there 
was  a  leakage,  and  that  to  prevent  the  same  and 
the  danger  incident  thereto  the  Joint  and  threads 
therein  where  the  pipe  was  engaged  In  the  "T" 
had  been  calked  repeatedly  for  years,  but  had 
no  knowledge  that  there  had  been  a  slipping  of 
the  joint  where  the  pipe  and  the  "OT"  came  to- 
gether, he  could  not  be  held  to  have  assumed 
the  risk  arising  on  the  pulling  apart  of  the  pipe 
and  the  "T,"  and  the  explosion  thereon  ensuing. 
[Ekl.  Note.— £'or  cases  In  point  see  Cent  Dig. 
vol.  34,  Master  and  Servant  SS  674r-600.] 

2.  Same— NseuoENCB  or  Mabteb— Dnn  to 
Warn. 

Where  a  servant  was  injured  by  the  ex- 
plosion of  a  steam  pipe,  the  act  of  defendant's 
foreman,  who,  with  knowledge  that  there  had 
been  a  slipping  of  a  joint  in  the  pipe  rendering 
the  same  liable  to  explode,  ordered  the  servant, 
without  notifying  him  of  such  slipping,  to  place 
a  dripping  pan  nnder  the  joint,  was  negligence 
imputable  to  defendant 

[Ed.  Note.— For  cases  in  point  see  C«it  Dig. 
vol.  84,  Master  and  Servant  U  297-309.] 

Exceptions  from  Superior  Conrt;  Provi- 
dence County. 

Trespass  on  the  case  for  negligence  by  Wil- 
liam Hardacre,  as  administrator,  against 
Frank  A  Sayles.  Verdict  for  plaintiff,  and 
defendant  excepts  to  a  denial  of  his  motion 
for  new  trial.    Exceptions  overruled. 

Argued  before  DOUGLAS,  C.  J.,  and  DU- 
BOIS, BLODGETT,  and  PARKHURST,  JJ. 

John  W.  Hogan,  for  plaintiff.  Edwards  ft 
Angell  and  Lewis  A.  Waterman,  for  defend- 
ant 

PARKHURST,  J.  This  Is  an  action  of  neg- 
ligence for  damages  for  death  of  plalntUTs 
Intestate,  James  Allen,  brought  under  the 
statute,  for  the  benefit  of  Elizabeth  Allen, 
the  widow,  and  William  Allen  ^<|^](ED^jD^la 
Digitized  by ' 
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Allen,   only  snrrlvlng  children  of  said  de- 


PlalntlfTs  Intestate  was  employed  by  the 
defendant  as  a  piper  In  Sayles  Bleachery,  and 
was  at  work,  assisted  by  one  Michael  Mlt- 
cbdl,  hanging  a  dripping  pan  upon  the  main 
Bteampipe,  which  runs  from  the  boiler  room 
to  the  engine  room  of  the  bleachery,  shortly 
before  7  o'clock  In  the  morning  of  Tuesday, 
December  8,  1903,  when  the  accident  happen- 
ed, which  resulted  in  the  instant  death  of  both 
men.  This  large  main  was  about  14  inches 
in  diameter,  and  bad  been  in  use  for  over  IS 
years  prior  to  the  accident  Its  purpose  was 
to  carry  the  steam  from  the  boilers  to  the  en- 
gine, a  distance  of  seyeral  hundred  feet;  also 
to  the  klers  where  the  goods  were  boiled  In 
the  bleaching  process.  A  heavy  "T"  Joint 
was  iiroTided  on  this  pipe  at  the  place  of  the 
accident  This  joint  bad  leaked  intermittently 
ever  since  its  installation,  as  shown  by  the 
testimony.  The  joint  and  threads  therein 
where  the  pipe  was  engaged  in  the  "T"  had 
been  "calked"  repeatedly  for  years,  so  that  a 
groove  or  slot,  running  entirely  round  the 
rim  of  the  "T,"  was  formed  upon  the  side  of 
the  "T"  next  the  engine  room.  Copper  wire 
had  been  used  in  this  calking,  and  several  of 
the  outer  threads  had  become  entirely  de- 
stroyed by  the  calking  process.  Prior  to  the 
accident  a  winding  or  folding  machine  had 
been  lately  Installed,  directly  under  this 
joint,  in  the  unoccupied  space  there,  and  the 
leakage  and  drippings  from  the  joint  dam- 
aged the  cloth  running  through  and  over  this 
winding  machine.  In  the  afternoon  of  Mon- 
day, December  7, 1903,  the  day  l>efore  the  ac- 
cident, the  attention  of  both  the  master  me- 
chanic, Alexander  Stewart,  and  the  mechanic- 
al engineer,  Kenneth  F.  Wood,  had  been  call- 
ed to  this  joint,  and  they  then  came  there 
together  and  looked  over  the  pipe  and  inspect- 
.ed  this  joint  at  the  "T,"  and  some  calking 
was  done  during  that  afternoon  by  Allen,  the 
plaintiff's  Intestate,  and  by  Mitchell.  The  en- 
gineer, who  had  full  charge  and  control  of  all 
the  defendant's  machinery,  ways,  and  works, 
and  the  repair  thereof,  just  after  this  ex- 
amination and  as  the  result  thereof,  gave  or- 
ders to  his  master  mechanic  to  take  measures 
for  a  new  pipe  and  then  to  take  down  this  pipe 
and  Install  a  new  pipe  in  place  of  it  These 
facts  are  undisputed  in  the  testimony,  though 
the  parties  are  at  variance  as  to  the  true  rea- 
son and  significance  of  this  determination  to 
take  dovm  and  replace  this  offending  joint  and 
pipe.  During  the  night  preceding  the  acci- 
dent pipers  and  calkers  in  the  "night  gang" 
labored  with  this  joint  endeavoring  to  stop 
the  leakage,  now  markedly  excessive  In  de- 
gree. Steam  was  shut  off  In  this  main  pipe, 
at  their  request,  about  3  o'clock  In  the  morn- 
ing on  the  day  of  the  accident  One  witness, 
Cooney,  who  assisted  Brassell  about  the  calk- 
ing of  the  joint  between  8  and  5  o'clock  a.  m. 
in  the  morning  of  December  8th,  the  day  of 
the  accident,  testified  that  he  saw  evidence 


that  there  had  been  a  slipping  of  the  joint 
where  the  pipe  and  the  "T"  came  together  be- 
tween the  time  when  he  first  saw  the  joint, 
when  the  steam  was  still  at  full  pressure,  on 
the  previous  evening,  and  the  time  they  went 
to  work  after  the  steam  was  shut  off  at  3 
o'clock  a.  m.,  and  that  he  called  the  attention 
of  Brassell  to  this  fact;  and  that  this  occur- 
rence was  reported  by  Brassell  to  one  Booney, 
who  Iiad  charge  of  the  piping  and  repairs  ' 
there,  as  soon  as  be  came  in  the  following 
morning.  This  rq>ort  was  made  to  Rooney 
about  6.25  a.  m.  and  Allen  and  Mitchell,  who 
came  to  work  at  6.30,  went  up  on  ladders  to 
hang  a  new  dripping  pan  thereon  within  20 
minutes  after  the  report  was  made.  No  warn- 
ing or  notice  of  any  kind  was  given  to  either 
of  them  by  Rooney,  or  otherwise,  of  the  condi- 
tion of  the  joint,  or  of  the  fact  that  it  was 
believed  to  have  slipped.  Within  three  min- 
utes after  they  went  up  to  the  joint  the  pipe 
and  "T"  pulled  apart  and  exploded,  and 
both  were  killed  by  the  escaping  steam.  Upon 
trial  of  this  case  in  the  superior  court,  before 
Mr.  Justice  Brown  and  a  jury,  a  verdict  was 
returned  for  the  plaintiff  for  $10,500.  There- 
after the  defendant  duly  filed  his  motion  for 
a  new  trial,  upon  the  usual  grounds  that  the 
verdict  was  against  the  law  and  the  evidence 
and  because  of  excessive  damages  and  newly 
discovered  evidence,  which  motion  was  denied 
by  the  superior  court,  and  no  newly  discov- 
ered evidence  has  been  produced. 

It  is  urged  by  the  defendant,  and  nowhere 
denied,  that  Allen,  the  plaintiff's  intestate, 
was  an  experienced  steam  fitter;  that  he  had 
frequently  worked  upon  this  joint,  and  he  had 
full  knowledge  of  Its  leaking  from  time  to 
time,  and  that  he  had  as  much  notice  as  any 
one  could  have  had  of  the  danger  incident 
to  the  condition  of  the  Joint,  and  therefore 
that  he  assumed  the  risk  of  danger,  and  that 
no  recovery  can  be  had.  This  argument,  how- 
ever, falls  to  take  into  account  the  most  im- 
portant and  vital  element  of  the  case,  namely, 
that  Rooney,  who  was  the  foreman  over  him, 
had  notice  of  something  which  had  not  been 
brought  to  Allen's  attention,  regarding  Coon- 
ey's  statement  about  the  slipping  of  the  pipe 
In  the  "T."  Whether  that  slipping  did  in 
fact  occur  or  not,  it  was  a  matter  of  such 
'  importance  and,  if  true,  so  significant  of  radi- 
cal and  dangerous  Impairment  of  the  holding 
power  of  the  Joint,  as  agreed  by  all  the  ex- 
perts, that.  In  our  opinion,  Allen  and  Mitchell 
should  not  have  been  allowed  to  go  upon  the 
ladders  In  close  proximity  to  the  joint  to 
hang  the  dripping  pan  in  place.  On  the  con- 
trary, in  our  opinion,  the  steam  should  have 
been  shut  off  at  once,  until  a  complete  investi- 
gation and  test  could  have  been  made. 

Rooney  admits  receiving  this  notice,  but  at- 
tempts to  say  that  he  made  an  examination  of 
the  joint  after  getting  this  report  as  to  the 
slipping,  but  as  It  is  undisputed  that  a  "cli- 
max clamp"  of  brass  with  rubber  pack- 
ing had  l>een  placed  about  the  Joint  by  Ptm' 
Digitized  by  Vj005?1^ 
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sell  and  Coonej  after  they  finished  calking 
In  such  manner  that  the  Joint  was  completely 
covered  by  the  clamp,  so  that  no  part  of  the 
joint  could  be  seen,  and  there  Is  no  evidence 
that  Rooney  took  thla  clamp  off  or  could  have 
taken  It  off  In  the  time  at  his  dlsiMaal,  and 
no  attempt  by  Rooney  either  to  deny  that  it 
was  there  or  that  It  covered  the  joint  as  Stat- 
ed, It  is  impossible  to  believe  that  Roon^ 
made  any  examination  whatever  of  the  joint 
other  than  to  see  how  much  It  was  leaking 
at  the  time. 

We  are  of  the  opinion,  therefore,  tliat  the 
plaintiff's  intestate  did  not  assume  any  risk 
as  to  conditions  unknown  to  him  at  the  time 
of  the  accident,  that  Rooney  took  the  risk  in 
ignoring  the  information  given  him  by  Bras- 
sell,  and  that  this  was  negligence  Of  the  gross- 
est character  which  must  be  Imputed  to  the 
defendant  as  the  master. 

Numerous  exceptions  have  been  taken  by 
the  defendant,  both  as  to  admission  and  ex- 
clusion of  testimony,  and  as  to  the  charge  and 
refusals  to  charge.  We  have  examined  them 
all  carefully,  and  find  that  no  useful  purpose 
can  be  served  by  discussing  them  seriatim. 
We  find  no  error  In  any  of  them  of  such  Im- 
portant character  as  In  any  way  to  have  af- 
fected the  verdict  Injuriously  to  the  de- 
fendant The  charge  as  given  to  the  Jury  was 
an  admirable  and  clear  statement  of  the  law 
of  the  case,  and  the  court  did  not  err  in  re- 
fusing the  special  requests,  as  In  no  particular 
would  they  have  added  to  the  clearness  of  the 
charge,  and  many  of  them  would  have  been 
misleading. 

We  think  the  evidence  Is  sufficient  to  sup- 
port the  verdict  of  the  jury  both  as  to  liabil- 
ity and  as  to  the  amount  of  the  verdict,  which 
we  do  not  And  to  be  excessive. 

The  exceptions  are  overruled,  and  the  case 
Is  remanded  to  the  superior  court,  with  In- 
structions to  enter  Judgment  upon  the  ver- 
dict 


(2g  R.  I.  itt) 

aREENOUGH,  Atty.  Gen.,  et  al.  v.  LUCBT 
et  al. 

(Supreme  Court  of  Rhode  Island.    Feb.  10, 
1907.) 

1.  Quo  Wabkanto  —  PuBLio  OincK  — Waed 
CoiniirrEKMEN. 

The  office  of  Democratic  ward  committee- 
men of  a  city  is  not  a  public  office,  and  hence 
the  Attorney  General  is  not  entitled  to  maintair 
a  petition  In  equity  in  the  nature  of  a  quo  war- 
ranto in  order  to  oust  certain  incumbents  there- 
from. 

[Eld.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  41,  Quo  Warranto,  i  &] 

2.  Same— Pbivatk  Pbtixiomebs. 

Qen.  Laws  1S96,  c  263,  §  1,  as  amended 
by  Court  and  Practice  Act  1905,  8  1160.  de- 
cfarea  that  the  title  to  an  office,  to  determine 
which  the  writ  of  quo  warranto  lies  at  common 
law.  may  be  brought  in  question  by  petition  in 
equity  in  the  Supreme  Oonrt  Section  2  declares 
that  die  Supreme  Conrt  may  entertain  informa- 
tions in  the  nature  of  quo  w&rranto  and  peti- 
tions in  equity  to  determine  title  to  any  office. 


Held,  that  the  latter  section  fid  not  enlarge  tke 
power  of  the  conrt  conferred  by  the  former,  and 
hence  the  Supreme  Court  by  such  a  petition  had 
no  jurisdiction  to  determine  the  title  to  an  office 
of  Democratic  ward  committeemen,  which  was 
not  a  public  office,  but,  at  most,  an  office  of  a 
political   party. 

Petition  In  equity  In  the  nature  of  quo  war- 
ranto, on  relation  of  William  B.  Greenough, 
Attorney  General,  and  others,  against  Dennis 
Dncey  and  others    Petition  dismissed. 

Argued  before  DOUGLAS,  C.  J.,  and  DU- 
BOIS, BLODGBTT,  JOHNSON,  and  PARK- 
HURST,  JJ. 

John  Doran  and  James  H.  Thonton,  for 
relators.  Irving  Champiln  and  Jamea  Har- 
rlfl,  for  respondents. 

DUBOIS,  J.  This  Is  a  petition  In  equity 
in  the  nature  of  quo  warranto  under  U«d. 
Laws  1896,  c.  263,  as  amended  by  Conrt  and 
Practice  Act  1906,  i  1100.  It  Is  brought  not 
only  by  the  Attorney  General  of  the  state  at 
the  relation  of  Timothy  P.  Dwyer,  Dennis  J. 
Sugrue,  Daniel  J.  Hanley,  Bernard  L  McEl- 
roy,  James  P.  Lyons,  Michael  J.  O'Brien,  and 
John  E.  Hnrley,  but  also  by  the  relators  tboft. 
selves,  as  petitioners,  to  cause  Dennis  Lucey, 
John  Deignan,  John  F.  Turbidy,  Daniel  J. 
Lowney,  Timothy  Mahoney,  Thomas  F.  Doyle, 
'  and  John  J.  Shea  to  be  ousted  from,  and  said 
relators  to  be  declared  elected  to,  the  office  of 
Democratic  ward  committee  of  the  First 
Ward  of  the  city  and  county  of  Providence, 
in  the  state  of  Rhode  Island. 

The  fact  that  the  Attorney  General  Is  a  par- 
ty to  this  proceeding  naturally  calls  fortb 
tiie  inquiry :  Is  membership  in  a  ward  com- 
mittee of  one  of  the  cities  of  the  state  a  pnb- 
11c  office?  for,  if  it  is  not,  the  Attorney  Gen- 
eral cannot  Intervene.  A  similar  question  has 
been  answered  in  the  negative  In  the  case  of 
Attomesy  General  v.  Droban,  169  Mass.  534, 
48  N.  E.  279,  61  Am.  St  Rep.  801,  in  which 
Morton,  J.,  speaking  for  the  court,  said:' 
"The  first  qnestion  is  whether  the  relators, 
as  members  of  the  Democratic  city  commit- 
tee, of  Boston,  bold  public  offices.  If  they 
do  not  this  information  cannot  be  maintain- 
ed, since  the  Attorney  General  can  interv^ie 
in  matters  of  this  nature  only  so  far  as  they 
relate  to  public  offices.  •  •  •  Exc^t  for 
the  fact  that  several  acts  have  been  passed 
by  the  Legislature  which  relate,  amongst 
other  things,  to  political  committees,  no  one 
would  contend,  we  presume,  that  the  mem- 
bers of  a  political  committee  belonging  to 
one  of  the  political  parties  hold  public  office 
by  reason  of  their  being  members  of  such 
committee.  We  do  not  think  that  the  effect 
of  these  statutes  has  been  or  Is  to  make  that 
a  public  office  which  was  not  one  before  their 
enactment  Without  attempting  an  exhaust- 
ive definition  of  what  constitutes  a  public 
,  office,  we  think  that  It  is  one  whose  duties 
'  are  in  their  nature  public — that  Is,  involving 
In  their  performance  the  exercise  of  some 
portion  of  the  sovereign  power,  whether  great 
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or  gmall — and  In  whose  piap&t  performance 
alt  citizens,  Irrespective  of  party,  are  Inter- 
ested, eltber  as  members  of  tbe  entire  body 
politic,  or  of  some  duly  eatabilslied  division 
of  It  Brown  v.  Russell,  166  Ifoss.  14,  43  N. 
B.  1005,  32  I..  R.  A.  2SS,  55  Am.  St.  Rep.  367; 
United  States  v.  Hartwell,  6  Wall.  386,  18 
U  Ed.  830 ;  People  v.  Nostrand,  46  N.  Y.  875; 
People  T.  Brooklyn,  77  N.  T.  508,  33  Am. 
R^.  650;  Optaiion  of  the  Justices,  3  Greenl. 
(Me.)  481.  A  distlbctlon  has  been  taken  be- 
tween  pnbllc  office  and  pabllc  employment  to 
which  it  Is  not  necessary  now  to  do  more 
tiian  to  r^er.  Brown  t.  Russell,  nbi  supra. 
Manifestly  membership  In  a  political  com- 
mittee belonging  to  one  party  or  another  does 
not  come  within  the  above  description  of 
what  constitutes  pnbllc  office.  The  fact  that 
the  Leglslatore  has  deemed  It  expedient  to 
regulate  by  statute  tbe  election  and  conduct 
of  political  committees  does  not  make  the  office 
a  pnbUe  one.  The  members  of  them  continue 
to  b^  as  b^ore,  the  officers  of  the  party 
which  elects  them,  and  their  duties  are  con- 
fined to  matters  pertaining  to  tbe  party  to 
which  th^  belong,  and  which  alone  is  in- 
terested In  their  proper  performance." 

We  are  satisfied  with  the  correctness  of 
the  foregoing  reasoning,  and  are  convinced 
that  the  proceeding  so  far  as  the  Attorney 
General  is  concerned  was  improperly  brought ; 
and  aim  tiiat  the  petition  Itself  cannot  be 
maintained  by  the  relators  as  petitioners  un- 
der the  provision  of  Gm.  I/aws  1886,  c.  263, 
which,  as  amended  by  Court  and  Practice 
Act  1905,  I  1160,  reads  as  follows :  "Section 
1.  The  title  to  any  office,  to  determine  which 
the  writ  of  quo  warranto  lies  at  the  common 
law,  may  be  brought  In  question  by  petition 
in  equity  in  the  Supreme  Court"  The  scope 
of  quo  warranto  was  well  stated  by  Ames,  C. 
J.,  in  State  v.  Brown,  5  R.  I.,  at  page  7,  as 
follows:  "The  writ  or  information  in  the 
nature  of  a  writ,  of  quo  warranto,  is  in  the 
nature  of  a  writ  of  right  we  are  told,  for 
the  king  or  state,  against  him  who  claims  or 
usurps  any  office,  franchise,  or  liberty,  to  in- 
quire by  what  authority  he  supports  his 
claim,  in  order  to  determine  the  rlj^t  (3 
Black.  Com.  263);  and  It  lies  for  usurping 
any  t^ce,  whether  created  by  charter  of  the 
crown  alone,  or  by  the  crown  with  the  con- 
sent of  Parliament  provided  the  office  be  of 
a  pabllc  nature,  and  a  substantive  office,  and 
not  merely  the  function  or  employment  of  a 
d^nty  or  servant  held  at  tbe  will  or  pleas- 
ure of  ofibers.  Darley  v.  Reglna  (In  Brror) 
12  CL  &  rin.  620."  Membership  in  the  Demo- 
cratic ward  committee  of  the  Ftarst  Ward 
of  the  city  of  Provldmce  is  not  a  public  of- 
Sce,  but  It  is  an  office  of  a  political  party. 
The  very  act  under  which  the  petitioners  lay 
claim  to  the  office,  viz..  Pub.  Laws,  p.  35,  c. 
1078  (passed  December  12,  1902),  recognizes 
that  there  is  a  difference  between  public  of- 
ficers and  officers  of  a  political  party,  and  in 
section  18  provides  for  the  punishment  Of 


members  of  either  class  who  shall  offend 
against  its  provisions.  It  Is  therefore  evi- 
dent that  the  petitioners  have  not  brought  a 
case  within  the  purview  of  quo  warranto  at 
the  common  law.  We  do  not  think  that  the 
Court  and  Practice  Act  i  2,  which,  among 
others  things,  provides  that  "the  Supreme 
Court  •  •  •  may  entertain  Informations 
in  the  nature  of  quo  warranto  and  petitions 
in  equity  to  determine  title  to  any  office,"  en- 
larges the  power  of  the  court  in  this  regard,  as 
d^tion  1160  of  the  same  act  defines  the  right 
to  apply  by  petition  in  equity  and  the  limits 
of  it  while  section  2  gives  original  Jurisdic- 
tion to  the  court  of  such  petitions  when  prop- 
erly brought  We  are  without  authority  to 
determine  the  title  of  the  petitioners  to  the 
office  which  they  cltiim.  In  this  respect  our 
Jnrlsdictlon  is  less  ample  than  that  conferred 
upon  the  courts  of  Massachusetts,  as  appears 
In  the  following  extract  from  the  opinion  of 
the  court  In  Attorney  General  v.  Drohan, 
169  Mass.  636,  48  N.  E.  281  (61  Am.  St  Rep. 
301):  "Neither  Is  It  necessary,  in  order  to 
protect  the  rights  of  members  of  political 
committees,  that  the  office  should  be  regarded 
as  a  public  one.  As  already  observed,  that 
may  be  done  by  proceedings  instituted  in 
their  own  names  by  those  whose  rights  have 
been  Interfered  with,  and  this  court  and  tbe 
superior  coiirt  are  expressly  giv«i  full  pow- 
ers at  law  and  in  equity  to  enforce  the  pro- 
visions of  the  statutes  relating  to  political 
committees  and  caucuses." 

While  the  case  of  Sherry  y.  O'Brien  et  al., 
22  R.  I.  819, 47  Atl.  680,  Is  apparently  in  point 
in  reality  It  is  not  for  It  seems  to  have  been 
decided  upon  its  merits  with  the  consent  of, 
or  at  least  withont  objection  on  tbe  part  of, 
the  respondents,  and  withont  solemn  argu- 
ment calling  the  attention  of  the  court  to  the 
radical  objections  to  the  proceedings  which 
have  been  considered  in  the  case  at  bar. 
Hence  we  do  not  regard  it  as  a  binding  au- 
thority in  the  present  case. 

Petition  denied  and  dismissed. 

(M  B.  1. 1«) 
STATB  ez  rel.  EQAN  v.  MoGRILUS. 
(Supreme  Court  of  Rhode  Island.    Feb.  1, 1907.) 

1.  MUKICIFAL,  COBPORATION0— StKEKIS— ObDI- 

NARCE9— Cleaning  SiDBWAUca. 

Under  Charter  of  City  of  Providence,  |  9, 
cl.  X,  proTiding  tliat  the  city  conncil  may  make 
ordinances  for  the  government  of  the  city  rela- 
tive to  the  sidewalkg  and  to  cleaning  the  same, 
the  city  has  anthority  to  pass  an  ordinance  pro- 
viding that  owners,  occupants,  or  persons  Imving 
the  care  of  buildings  and  lots  bordering  on 
streets,  etc,  within  the  city,  shall,  within  the 
first  four  hours  of  daylight  after  snow  had 
ceased  falling,  caase  the  snow  to  be  removed 
from  the  sidewalks  adjoining  tbe  proper^,  etc. 

[Ed.  Note.— For  cases  in  point  see  Cient  Dig. 
vol.  36,  Municipal  Corporations,  |  1456.] 

2.  Sake. 

A  city  ordinance  enacted  within  the  scope 
of  its  charter,  requiring  owners,  occnpants,  and 
persons  having  charge  of  property  to  remove  the 
snow  from  adjoining  sidewalks,  does  iiiot.TisJat%> 
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Conat.  R.  I.  art  1,  S  2,  declaring  that  all  lawa 
should  be  made  for  the  good  of  the  whole,  and 
the  burdens  of  the  state  ought  to  be  fairly  dis- 
tributed among  its  citizens,  since  that  section 
expresses  no  more  than  would  be  implied  with- 
out it,  and  is  merely  advisory,  addressed  to  the 
Ijegislature,  rather  than  to  the  judicial  depart- 
ment ;  and,  moreover,  the  ordinance  provides  for 
a  police  regulation,  rather  than  a  tax. 

[Ed.  Note, — For  cases  in  point,  see  Cent.  Dig. 
vol.  36,  Municipal  Corporations,  §  1457.] 

3.  Eminent  Domain  —  Natube  and  Extent 
OF  Power— Acts  Constituting  Appbopria- 
TioN  —  Cabe  or  Sidewalk  by  Adjacent 
Owner. 

The  provisions  of  a  city  ordinance,  provid- 
ing that  owners,  occupants,  and  persons  naving 
charge  of  property  shall  remove  the  snow  from 
adjoining  sidewallcs,  does  not  violate  Const.  R. 
I.  art,  1,  J  16,  declaring  that  private  property 
shall  not  be  taken  for  public  uses  without  just 
compensation,  as  it  is  not  unreasonable  to  re- 
quire the  performance,  without  pay,  of  a  duty 
incident  to  citizenship  and  the  ownership  of 
real  property. 

4.  Constitutional  Law— Equal  Pkotection 
OF  Laws— Taxation— Cabe  of  Sidewalks. 

A  city  ordinance  requiring  owners,  occu- 
pants, and  persons  in  charge  of  property  to  re- 
move the  snow  from  adjoining  sidewalks,  does 
not  contravene  Const.  U.  S.  Amend.  14,  by  deny- 
ing equal  protection  of  the  laws,  since,  if  the 
requirement  is  a  tax,  that  amendment  was  not 
intended  to  prevent  a  state  from  adjusting  its 
system  of  taxation  in  all  proper  and  reasonable 
ways. 

5.  Same— Due  Pbocess  of  Law. 

The  ordinance  does  not  violate  that  amend- 
ment in  depriving  a  person  of  property  without 
dne  process  of  law. 

Case  certified  from  Snperior  Ooiirt. 

J.  Wilson  McCrlllls  was  convicted  for  vio- 
lation of  a  city  ordinance,  and  appeals.  The 
questions  raised  are  certified  by  the  superior 
court  to  the  Supreme  Court  for  Its  opinion. 
Ordered  sent  back  with  decision  to  the  su- 
perior court  for  further  proceedings. 

Ar^ed  before  DOUGLAS,  C.  J.,  and  DU- 
BOIS. BLODOETT,  JOHNSON,  and  PARE- 
HURST,  JJ. 

Albert  A.  Baker  and  Henry  C.  Cram,  for 
complainant  LIttlefield  &  Barrows,  for  de- 
fendant. 

BLODOETT,  J.  The  questions  raised  by 
the  appellant  In  his  reasons  of  appeal  from  a 
conviction  In  the  police  court  of  the  city  of 
Providence  for  a  violation  of  section  33  of 
chapter  20  of  the  Ordinances  of  that  city 
have  been  considered  of  such  doubt  and  im- 
portance that  tb^  have  been  certified  by 
the  superior  court  to  this  court  for  Its  opin- 
ion thereon.  The  ordinance  in  question  is  as 
follows:  "Sec.  33.  The  owner  or  owners, 
occupant  or  occupants,  or  any  person  having 
the  care  of  any  building  or  lot  of  land  border- 
ing on  any  street,  square,  or  public  place 
within  the  city,  shall  within  the  first  four 
hours  of  daylight,  after  the  ceasing  to  fall 
of  any  snow,  cause  the  snow  to  be  removed 
from  the  sidewalk  adjoining  said  building  or 
lot  of  land,  and  each  and  every  hour  after 
the  expiration  of  said  four  hours  that  the 
snow  shall  remain  on  said  sidewalk  shall  be 


deemed  to  be  a  separate  violation  of  this  sec- 
tion. The  provisions  of  this  section  shall 
also  apply  to  the  falling  of  mow  from  any 
building."  The  questions  certified  by  the 
court  are :  "(1)  Whether  an  ordinance  of  the 
city  of  Providence,  to  wit,  section  33  of  chap- 
ter 20  of  the  Ordinances  of  the  city  council 
of  said  city,  requiring  owners  and  occupants 
of  real  estate  to  remove  snow  and  ice  from 
the  sidewalks  adjacent  to  such  real  estate 
under  a  penalty,  was  lllegU  and  void  because 
said  city  of  Providence  at  the  time  of  the 
passing  of  said  ordinance  bad  no  power  or 
authority  under  the  laws  of  the  state  of 
Rhode  Island  to  pass  such  an  ordinance.  ^ 
Whether  said  ordinance  is  contrary  to  article 
1,  section  2,  of  the  Constitution  of  the  state 
of  Rhode  Island,  which  declares  that :  'Laws, 
therefore,  shall  be  made  for  the  good  of  the 
whole  and  the  burdens  of  the  state  ought  to 
be  fairly  distributed  among  its  citizens.'  (8) 
Whether  said  ordinance  Is  contrary  to  article 
1,  section  16,  of  the  Constitution  of  the  state 
of  Rhode  Island,  which  declares  that:  'Pri- 
vate property  shall  not  be  taken  for  pnbllc 
uses  without  'Just  compensation.'  (4)  Wheth- 
er said  ordinance  is  contrary  to  the  four- 
teenth amendment  of  the  Constitution  of  the 
United  States,  which  declares  that:  'No 
state  shall  deprive  any  person  of  life,  litierty, 
or  property  without  due  process  of  law,  nor 
deny  to  any  person  wlthlu  its  jurisdiction 
equal  protection  of  the  laws.' " 

It  Is  clear  that  the  city  council  had  abun- 
dant authority  to  provide  by  ordinance  for 
the  clearing  of  the  sidewalks  In  said  city,  as 
appears  by  clause  1  of  section  9  of  Its  charter, 
yiz.:  "The  city  council  of  said  city  shall 
have  power  to  make  laws,  ordinances  and  reg- 
ulations for  the  government  of  said  city  rel- 
ative to  *  *  *  the  streets,  sidewalks  and 
highways  of  said  city,  and  to  the  ordering 
of  the  same  to  be  made,  and  to  amending,  pav- 
ing, cleaning  and  lighting  the  same."  See, 
also,  section  0,  cl.  2,  and  section  1,  d.  1,  It 
follows  that  this  contmtion  cannot  avail  the 
appellant. 

It  Is  next  objected  that  this  ordinance  Is 
repugnant  to  the  provisions  of  article  1,  |  2, 
of  the  Constitution  of  this  state,  as  well  as 
of  article  1,  S  16,  thereof,  which  are  as  fol- 
lows: 

"Sec.  2,  All  free  govemmoits  are  Institut- 
ed for  the  protection,  safety,  and  happiness 
of  the  people.  All  laws,  therefore,  should 
be  made  for  the  good  of  the  whole ;  and  the 
burdens  of  the  State  ought  to  be  fairly  dis- 
tributed among  its  citizens." 

"Sec.  16.  Private  property  shall  not  be  tak- 
en for  public  uses,  without  just  compensa- 
tion." 

The  questions  here  raised  are  presoited  to 
this  court  for  the  first  time,  although  similar 
questions  have  been  raised  frequently  In  other 
jurisdictions,  and  the  decisions  thereon  are  not 
uniform.  Counsel  for  the  appellant  contends 
that  the  ordinance  Is  Invalid,  and  rellM^pppn 
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the  cases  of  Grldlc^  y.  Bloomlngton  (1878)  88 
IIL  564.  30  Am.  Rep.  566,  affirmed  by  a  di- 
vided court  (three  jTutlcea  dissenting)  In  Chi- 
cago T.  O'Brien,  111  IIL  632,  53  Am.  Bep. 
640,  decided  in  1884,  and  upon  the  case  of 
State  T.  Jackman  (1898)  69  N.  H.  318,  41  Aa 
347,  42  U  R.  A.  438,  and  the  decision  of  the 
€k>urt  of  Appeals  of  the  District  of  Columbia 
in  McGuire  t.  District  of  Columbia  (1904) 
24  App.  Cas.  D.  G.  22,  in  support  of  his  con- 
tention. The  reasoning  by  which  this  conclu- 
sion is  reached  may  be  thus  briefly  summa* 
rlxed.  The  state  Imposes  upon  the  municipali- 
ties the  duty  of  constructing  highways  and  of 
maintaining  them  In  a  safe  condition  for 
travel  under  a  penalty  for  failure  so  to  do, 
and  also  Imposes  a  civil  liability  for  damages 
for  accident  arising  by  reason  of  such  neg- 
lect. This  Is  a  public  improvement,  and  is 
also  a  public  duty  for  which  taxes  are  prop- 
erly levied  upon  a  taxing  district,  which 
may,  indeed,  include  the  whole  municipality, 
or  which  may  be  limited  to  include  only 
those  whose  property  is  specially  benefited; 
but  in  either  case  the  tax  must  be  assessed 
upon  the  principles  of  uniformity  and  of 
equality.  The  sidewalks  in  a  city  are  un- 
doubtedly part  of  the  highway,  and  the  gen- 
eral duty  of  removing  or  rendering  harmless 
the  accnmnlations  of  snow  and  ice  thereon 
constitutes  a  repair  of  a  public  highway  and 
a  public  improvement  as  to  which  the  same 
rules  of  equality  and  uniformity  must  be  ob- 
served when  a  tax  Is  to  be  levied  therefor. 
Consequently,  a  requirement  that  each  abut- 
ter shall  be  required  to  remove  the  snow  and 
Ice  from  the  sidewalk  In  front  of  his  prem- 
ises, whatever  their  extent,  and  Irrespective 
of  their  value,  Is  a  violation  of  this  rule  of 
uniformity  and  equality,  Inasmuch  as  It  Im- 
poses a  burden  and  creates  a  duty  which  does 
not  bear  on  all  citizens  alike;  nor  equally  ui>- 
on  all  abutters,  inasmuch  as  It  Is  a  uniformi- 
ty of  system  only,  and  not  a  uniformity  of  re- 
sult The  argument  would  seem  to  rest  upon 
the  postulate  that  "taxation  must  be  uniform 
and  equal,"  and  this  is  doubtless  true  when 
It  Is  BO  expressed  in  the  Onstltution ;  but  It 
Is  not  a  fundamental  maxim  of  government, 
limiting  the  Legislature,  unless  It  Is  so  ex- 
pressed therein. 

In  Chicago  v.  O'Brien,  supra,  cited  by  the 
appellant,  it  was  said  (page  535  of  111  IlL 
153  Am.  Rep.  640])  that :  "In  City  of  Chica- 
go V.  Lamed,  34  111.  203,  a  case  very  elabo- 
rately argued  by  able  counsel,  the  principle 
Involved  In  the  decisions  of  these  cases  was 
carefully  considered,  and  it  was  held  they 
could  not  apply  here,  that  they  were  decided 
under  Constitutions  so  materially  different 
from  ours  that  the  same  line  of  reasoning 
Is  not  applicable  to  both."  This  statement  Is 
the  more  clearly  apparent  upon  referring  to 
the  decision  in  Chicago  v.  Lamed,  where  it 
appears  by  the  opinion  (page  268)  that  sec- 
tion 5  of  article  9  of  the  Constitution  of  Il- 
linois contained  a  provision  requiring  "such 


taxes  to  be  uniform  In  respect  to  persons  and 
property  within  the  Jurisdiction  of  the  body 
imposing  the  same";  the  court  adding  (page 
276) :  "The  framers  of  oar  Constitution  have 
taken  unexampled  pains  by  these  separate 
sections  to  affirm  the  principles  of  'equality' 
and  'uniformity'  as  indispensable  to  all  legal 
taxation  whether  general  or  local.  Section 
five,  supra,  is  believed  to  be  peculiar  to  our 
Constitution,  and  manifests  the  great  anxiety 
of  Its  framers  to  place  every  possible  species 
of  taxation  upon  the  only  equitable  basis 
conceivable,  and  Is  believed  to  be  more  strin- 
gent than  any  provision  in  any  other  stata 
Constitution  on  the  same  subject."  It  is  ob- 
vious, accordingly,  that  the  decision  In  Chica- 
go V.  O'Brien  was  rendered  In  accordance 
with  special  requirements  of  the  Constitution 
of  Illinois.  A  similar  consideration  seems 
to  have  controlled  the  decision  in  State  v. 
Jackman,  69  N.  H.  318,  329,  41  Atl.  347,  348, 
42  L.  K.  A.  438,  In  which  the  court  refers 
with  approval  to  the  decision  In  State  v.  Ex- 
press Co.,  60  N.  H.  219,  237,  in  which  latter 
case  the  court  said:  "But  this  general  prin- 
ciple of  equality,  which.  Independent  of  any 
constitutional  provisions,  underlies  and  forms 
the  basis  of  all  taxation,  is  enforced  heee 
by  the  provision  of  the  Constitution  that  re- 
quires that  'all  assessments,  rates  and  taxes 
shall  be  proportional  and  reasonable.'  It  fa 
not  left  to  the  discretion  of  the  general  court 
to  determine  what  is  equal  and  reasonable, 
and  to  Impose  such  as  they  may  consider 
equal,  but  any  other  than  equal  and  reason- 
able taxes,  rates,  and  assessments  are  prohib- 
ited; and  the  equality  intended  is  'that  the 
same  tax  shall  be  levied  on  the  same  amount 
of  property  in  every  part  of  the  state,  so  that 
each  man's  taxable  property  shall  bear  Its 
due  proportion  of  the  tax  according  to  Its 
value.'  4  N.  H.  668."  The  remaining  case 
cited  by  the  (tppellant  is  McOnIre  v.  District 
of  Columbia,  24  App.  Cas.  D.  O.  22,  in  which 
an  act  of  Congress  passed  in  1904  and  ap- 
plicable to  the  District  of  Columbia,  because 
of  certain  inequalities  and  exceptions  therein, 
was  thus  characterized  by  the  court:  "We 
find  only  one  section  in  it,  that  which  repeals 
the  act  of  1897,  which  does  not  in  some  way 
contravene  the  principles  of  common  right 
and  the  fundamental  law."  The  court  con- 
tinuing (page  81) :  "The  act  is  entirely  des- 
titute of  any  provision  for  the  removal  of 
snow  and  Ice  from  the  sidewalks  of  adjoining 
Improved  property  that  happens  to  be  vacant 
or  tmtenanted  at  the  time,  and  this  class  of 
property  and  Its  owners  escape  all  liability 
under  the  act  This  exemption  or  omission, 
whichever  we  call  it  would  be  fatal  to  the 
act,  even  if  there  were  no  other  defect  for 
the  duty  required  to  be  pertormed  Is  one 
which  requires  the  most  absolute  uniformity 
with  respect  to  all  property  within  the  so- 
called  fire  limits  of  the  District  adjoining  the 
paved  sidewalks."  '  And  page  32 :  "But  prob- 
acy the  most  glaring  Infirmity  of  this  en- 
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sctment  la  Its  sharp  dlBcrlmlnaUon  between 
the  tenants  and  occupants  of  Improved  lots 
and  the  owners  of  vacant  or  nnlmprov^ 
Iota  •  •  •  To  pnnlsb  the  one  owner,  for 
failure  of  compliance  with  the  act,  by  fine 
and  Imprisonment  and  an  assessment  upon 
his  property,  and  to  exempt  the  other  from 
all  duty  and  from  all  liability  for  the  same 
precise  thing,  is  a  species  of  Inequality  which 
is  repugnant  to  the  principles  of  natural  Jus- 
tice." And  It  appears  the  decision  is  clearly 
based  upon  the  Inequalities  and  discrimina- 
tions appearing  in  the  act,  as  Is  evidenced  by 
the  statement  (page  36) :  "It  is  for  this  in- 
equality and  for  this  discrimination  that  we 
are  constrained  to  hold  the  enactment  to  be  a 
nullity." 

The  grounds  tor  the  foregoing  decisions 
have  thus  been  set  forth  at  some  length,  in 
order  that  the  reasoning  in  all  the  cases  cited 
by  the  appellant,  and  all  that  we  have  found, 
after  an  extended  examination,  might  be 
clearly  s6t  forth  in  order  to  an  examination 
of  their  relevancy  to  the  case  at  bar.  Clear- 
ly, they  do  not  apply  to  the  case  at  bar,  un- 
less similar  hiequalitles  and  discriminations 
appear  in  the  ordinance  In  question,  or  unless 
the  Constitution  of  Rhode  Island  contains 
restrlctionB  similar  to  the  Constitutions  of 
Illinois  and  New  Hampshire.  We  find  no 
such  obnoxious  discriminations  in  the  ordi- 
nance of  the  city  of  Providence,  and  proceed 
to  a  consideration  of  those  provisions  of  the 
Constitution  of  this  state  which  are  said  to 
be  controlling  in  this  respect  In  Cleveland 
V.  Tripp,  13  R.  I.  50,  62,  Durfee,  C.  J.,  said: 
"But  onr  Constitution  Is  extremely  latltu- 
dlnarlan.  It  contains  no  restriction,  except 
what  is  implied  in  the  declaration  that  'the 
burdens  of  the  state  ought  to  be  fairly  dis- 
tributed,' and  this  declaration,  as  was  said 
In  Matter  of  Dorrance  Street,  4  R.  I,  230,  248, 
expresses  no  more  than  would  be  Implied 
without  it,  'from  the  fact  of  our  free  institu- 
tions and  the  general  principles  of  constitu- 
tional law/  "  And  in  Crafts  v.  Ray,  22  R.  I. 
179,  183,  46  Atl.  1043,  49  U  R.  A.  604,  this 
court  said,  of  the  same  provision,  "the  form 
of  this  clause  is  advisory,  not  mandatory," 
and  that  It  was  "addressed  rather  to  the 
General  Assembly,  by  way  of  advice  and  di- 
rection, than  to  the  courts,  by  way  of  en- 
forcing restraint  upon  the  lawmaking  pow- 
er. ••  •  The  fprm  Is  'ought  to  be.'  The 
word  is  fairly  distributed,  not  'equally'  even 
— unless  equality  be  fair,  which  Is  not  al- 
ways In  any  sense,  and  never  In  some  senses. 
•  •  •  Had  the  Constitution  been  -wholly 
silent  upon  this  subject,  a.  greater  latitude 
could  not  have'  been  given  by  these  principles 
than  seems  to  have  been  studiedly  implied 
in  the  form,  spirit,  and  general  terms  of  the 
sentence." 

Hence  It  Is  evident  that  the  expressed  pro- 
visions of  the  Constitution  of  this  state  can- 
not avail  the  appellant  h6re.  It  is  obvious 
that  there  is  no  specific  provision  that  taxa- 
tion shall  be  uniform  and  equal,  expressed  in 


the  Constitution  of  this  state,  and  it  Is  squal- 
ly obvious  that  It  is  not  onr  province  to  deter- 
mine what  ought  to  be  there,  but  is  not  there. 
As  was  said  In  State  v.  Travelers'  Ids.  Co. 
(1900)  73  Conn.  255,  262,  47  Atl.  299,  301,  67 
L.  R.  A  481:  "Is  this  maxim  necessarily 
implied  from  any  provisions  of  our  funda- 
mental law?  Unless  the  vague  notion  of  a 
higher  law  is  claimed  as  a  constitutional 
provision,  we  are  poiited  to  no  provision, 
nor  to  any  combination  of  provisions,  from 
which  it  is  claimed  that  such  a  maxim  is  a 
necessary  implication.  To  controvert  a  claim 
which  rests  on  no  definite  proposition  is  ordi- 
narily like  fighting  the  air.  But  fortunately 
in  this  case  the  task  of  proving  a  negative 
is  not  difficult.  The  provisions  of  our  Coo- 
stitution  exclude  the  possibility  of  a  limita- 
tion of  legislative  power  by  any  Implied  man- 
date that  taxation  shall  be  equal  and  uni- 
form." The  reasoning  in  the  cases  cited  by 
the  appellant,  as  also  his  contention  set 
forth  in  his  brief  and  at  the  argument,  alike 
proceed  upon  the  assumption  and  the  theory 
tliat  the  legislation  in  question  is  in  sub- 
stance and  efCect  the  imposition  of  a  tax. 
Thus,  in  State  v.  Jackman,  supra,  the  court 
says  (page  329  of  69  N.  H.,  page  348  of  41 
Ati.  [42  li.  R.  A  438]) :  "True,  the  ordinance 
is  not  strictly  a  law  levying  a  tax,  the  di- 
rect or  principal  object  of  which  is  the  rais- 
ing of  revenue  (Groddard,  Petitioner,  16  Pick. 
[Mass.]  504) ;  but  it  Is  such  a  law  practical- 
ly, both  in  substance  and  in  effect,  and  should 
fairly  be  so  regarded.  The  amount  of  ex- 
pense from  which  the  city  is  relieved  by  the 
o^ratlon  of  the  ordinance  is  equivalent  to  so 
much  revenue  derived  from  taxation.  The 
additional  burden  to  which  the  lot  owners 
are  subjected  is  none  the  less  a  tax  because 
It  Is  exacted  In  labor  and  not  in  money  [cit- 
ing authorities] ;  and  the  fine  imposed  for  its 
nonperformance  is  as  useful  to  the  city  as  a 
tax  of  equal  amount"  The  correct  view, 
however,  seems  to  us  to  be  expressed  in  God- 
dard,  Petitioner,  supra,  cited  in  State  v. 
Jackman,  supra.  There  Shaw,  C.  J.,  says 
(page  509  of  16  Pick.  [Mass.]):  "It  Is  not 
speaking  strictly  to  characterize  this  city  or- 
dinance as  a  law  levying  a  tax,  the  direct  or 
principal  object  of  which  is  the  raising  of 
revenue.  It  imposes  a  duty  upon  a  large 
class  of  persons,  the  performance  of  which 
requires  some  labor  and  expense,  and  there- 
fore Indirectly  operates  as  a  law  creating  a 
burden.  But  we  think  it  Is  rather  to  be  re- 
garded as  a  police  regulation,  requiring  a 
duty  to  be  performed,  highly  salutary  and  ad- 
vantageous to  the  citizens  of  a  {topulous  and 
closely  built  city,  and  which  is  Imposed  up- 
on them  because  they  are  so  situated  as  that 
they  can  most  promptly  and  conveniently 
perform  it,  and  it  is  laid,  not  upon  a  few, 
but  upon  a  numerous  class,  all  those  who  are 
BO  situated,  and  equally  upon  all  who  are 
within  the  description  composing  the  class." 
Nor  are  decisions  wanting  in  other  states  in 

which  similar  legislation  has  been  sustained 
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as  Talld.  Carthage  r.  Frederick,  122  N.  T. 
268,  2B  N.  B.  480,  10  L.  R.  A.  178,  19  Am.  St 
Rep.  490;  Relnken  v.  Fnehrlng,  190  Ind. 
882,  SO  N.  B.  414.  IS  L.  R.  A.  624,  90  Am. 
St  Rep.  247;  City  of  Helena  v.  Kent  82 
Mont  279,  80  Pac.  258;  State  v.  McMabon, 
76  Conn.  97,  55  Atl.  591 ;  City  of  Llneoln  v. 
Janesch,  63  Neb.  707,  89  N.  W.  280,  56  L. 
R.  A.  762,  98  Am.  St  Rep.  478;  Flynn  t. 
Canton  Co.  of  Baltimore,  40  Md.  312,  17  Am. 
Rep.  603;  Taylor  v.  Lake  Shore  &  Mich.  S. 
Ry.  Co.,  45  Mich.  74,  7  N.  W.  728,  40  Am. 
Rep.  457.  It  f^oald  serre  no  useful  purpose 
to  fnrtber  multiply  citations  from  these  au- 
thorities. Suffice  It  to  say  that  the  reason- 
ing in  support  of  them  may  be  summarized 
as  based  upon  the  following  Just  and  sound 
principles. 

As  all  property  Is  held  and  enjoyed  subject 
to  the  police  power  of  the  state,  so  all  law- 
making power  Is  vested  In  the  Legislature, 
subject  to  the  limitations  contained  in  the 
Constitution.  Governments  are  instituted 
and  laws  are  enacted,  in  large  measure,  in 
order  that  the  respective  rlgfhts  and  duties 
of  citizens  to  each  other  and  to  the  state  may 
be  determined  and  enjoyed,  and  these  duties, 
within  proper  limitations,  may  be  determin* 
ed  and  changed  from  time  to  time  by  the 
Legislature,  according  to  the  status  or  oc- 
cupation or  temporary  relation  of  the  dti- 
Esn,  without  being  obnoxious  to  the  charge  of 
arbitrary  partiality  or  of  unfair  discrimina- 
tion. For  example,  the  ordinary  duty  which 
a  bailee  owes  to  his  bailor  is  Increased  whoi 
the  bailee  Is  a  common  carrier,  as  the  liabili- 
ty of  a  principal  for  the  acts  of  his  agent  la 
also  enlarged  when  the  two  stand  hi  the  re- 
lation of  master  and  servant;  and,  as  It  is 
true  that  the  Legislature  may  enlarge  or  di- 
minish the  duties  which  it  imposes  upon 
men  engaged  In  certain  employments  or  en- 
gaged in  certain  occupations,  so  it  may  cre- 
ate, enlarge,  or  diminish  the  duties  which 
accompany  the  ownership  and  use  of  land, 
and  legislation  Is  not  neceasarlly  invalid  be- 
cause it  afTects  sueh  persons  only.  These 
observations  are  true  also  of  the  duties  and 
limitations  whttA  are  attached  to  the  own- 
ership of  land.  These  may,  Indeed,  be  chang- 
ed from  time  to  time  by  the  Legislature, 
but  they  are  not  of  necessity  void  because 
they  apply  to  landowners  only.  Obviously,  an 
act  which  apparently  seeks  to  accomplish 
such  a  purpose,  but  nevertheless  In  fact  and 
In  ^ect  works  a  confiscation  of  property, 
w  Is  an  arbitrary  and  partial  discrimina- 
tion between  persons  "Who  are  equal  before 
the  law,  is  Invalid.  From  the  tact  of  his 
cltizensbip>  every  citizen  is  under  obligation 
to  render  some  unpaid  service  to  the  state 
which  protects  him,  reasonable,  of  course,  in 
view  of  the  exigencies  which  require  such  a 
service  from  him,  and  a  law  which  simply 
defines  and  enforces  such  an  obligation  Is 
entirely  within  the  scope  of  the  legislative 
power.  The  wlsdon  and  the  'expediency  of 
■uch  a  requirement  are,  commonly  speaking, 

66A^20 


legislative  questiohs,  while  the  function  of 
the  Judiciary  la  rather  to  determine  wheth- 
er such  an  act  in  fact  and  In  effect  violates 
the  constitutional  limitations  imposed  upon 
the  lawmaking  power.  But  It  cannot  be  suc- 
cessfully contended  ttiat  such  legislation  is 
confiscation,  simply  because  there  Is  no  pro- 
vision for  payment  for  the  services  rendered, 
nor  that  it  makes  unequal  and  arbitrary 
discriminations,  because  different  burdens 
are  Imposed  upon  persons  dMTerently  em- 
ployed or  ownhig  different  kinds  of  prop- 
erty. 

The  creation  of  a  municipal  corporation, 
such. as  a  city  of  Providence,  confers  special 
corporate  powers  and  privileges  for  the  com- 
mon welfare,  and- it  of  necessity  involves  the 
Imposition  of  special  limitations  upon  the 
individual  in  the  use  of  his  property,  as  w^l 
as  In  his  action  or  in  his  employment,  and 
these  limitations  are  the  foundation  of  rights 
which  the  same  Individual  owes  to  his  fel- 
lows and  to  the  corporate  community  of 
which  they  are  alike  members.  This  Is 
specially  true  of  the  highways  of  a  mnnici- . 
pallty.  It  Is  true  that  they  serve  as  means 
of  public  travel  for  all;  nevertheless,  that 
travel  is  largely,  if  not  mainly,  incident  to 
the  use  and  the  enjoyment  of  the  land  upon 
which  they  abut  Were  It  not  for  the  high- 
ways of  the  city,  small,  indeed,  in  comparison 
with  their  present  value,  would  be  the  value 
of  city  lots,  to  which  no  access  could  be  bad. 
And  so  It  may  be  said,  in  a  large  way,  that 
those  who  own  and  those  who  occupy  the 
land  within  the  limits  of  the  city  are  col- 
lectively the  Inhabitants  of  the  city,  so  that 
the  relation  of  the  land  in  a  dty  to  the  plex- 
us of  streets  by  which  the  land  is  surrounded 
and  entered,  and  which  so  greatly  Increases 
Its  value  and  Its  use,  is  a  peculiar  and  special 
relation.  It  is  not  to  be  questioned  that  side- 
walks are  a  part  of  the  highway,  and  It  is 
of  common  knowledge  that  they  are  com- 
monly laid  within  the  lines  of  the  street 
and  Indeed  they  sustain  a  relation  which  is 
even  closer  and  more  immediate  to  the  ad- 
joining land  and  butldlngs,  and  hence  are 
prc^erly  made  the  subject  of  spedal  author- 
ity, and  may  be  made  the  subject  of  special 
regulations.  It  Is  obvious  that  a  dty  of  very 
small  area  may  have  several  hundred  miles 
of  sidewalks,  and  it  Is  of  the  greatest  im- 
portance to  the  public  safety  that  these  en- 
trances to  the  land  should  be  kept  safe,  as 
Indeed,  such  safety  of  access  increases  the 
value  of  all  the  land  which  they  adjoin.  It 
was  conclusively  shown  at  the  argument 
that  a  purely  corporate  oversight  of  all  these 
sidewalks  could  not  adequately  meet  all  the 
emergencies  which  In  this  latitude  the  action 
of  the  elements  often  creates,  and  it  was 
shown  with  equal  clearness  that  the  Inhab- 
itants, being,  as  already  stated,  practically 
those  who  are  the  owners  and  'the  occupiers 
of  the  land,  are  alone  so  situated  as  to  be 
enabled  to  render  those  services  which  are 
essential  alike  to  the  puUle  -welfare,  as  well 
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as  promote  their  Indlyldual  Interest,  and  we 
see  no  constitutional  objection  to  the  validity 
of  such  legislation.  As  said  In  State  v.  Mc- 
Mahon,  76  Conn.  97-106,  55  Atl.  591,  594: 
"Xd  say  that  it  is  possible  for  the  Legisla- 
ture, under  coyer  of  a  law  purporting  to  be 
of  this  kind,  to  accomplish  actual  confisca- 
tion of  property,  or  the  subjection  of  citizens 
to  partial  and  arbitrary  discriminations,  la 
to  state  a  proposition  which  may  be  sound, 
but  is  not  relevant  to  the  facts  of  this  case. 
To  say  that  a  law  defining  the  duties  of  cltl- 
zens  In  serving  the  state  Is  necessarily  a 
violation  of  the  constitutional  guaranties 
against  the  confiscation  of  property  and  par- 
tial and  arbitrary  discriminations,  because 
the  service  Is  unpaid,  or  Is  one  that  all  citi- 
zens are  not  in  a  situation  to  render.  Is  to 
state  a  proposition  which  is  radically  un- 
sound. Such  a  theory  of  selfish  immunity 
from  all  duties  inherent  in  citizenship  is 
supported  by  no  principle  of  political  ethics, 
and  cannot  safely  be  reduced  to  practice  un- 
der any  government" 

There  remains  the  final  objection  urged  by 
the  appellant:  That  this  legislation  violates 
the  proylsions  of  the  fourteenth  amendment 
to  the  Constitution  of  the  United  States. 
The  contention  apparently  proceeds  upon  the 
assumption  that  the  legislation  in  question 
is  of  the  nature  of  a  tax,  and  is  objectionable 
because  of  the  Inequality  of  burden  imposed 
thereby.  Even  so,  the  contention  cannot 
avail  the  appellant  Says  Mr.  Justice  Miller, 
in  Davidson  v.  New  Orleans.  96  TJ.  S.  97, 
105,  24  L.  Ed.  616,  in  speaking  of  unequal 
taxation:  "The  federal  Constitution  Imposes 
no  restraint  upon  the  states  in  that  regard." 
And  tt  is  stated  by  Mr.  Justice  Brewer,  In 
Merchants'  Bank  v.  Pennsylvania,  167  TJ.  S. 
461,  464.  17  Sup.  Ct  829,  830,  42  L.  Ed.  236: 
"Indeed,  this  whole  argument  of  a  right  un- 
der the  federal  Constitution  to  challenge. a 
tax  law  on  the  ground  of  inequality  In  the 
burdens  resulting  from  the  c^eratlon  of  the 
law  Is  put  at  rest  by  the  decision  in  Bell's 
Gap  Ballroad  v.  Pennsylvania,  134  V.  S. 
232,  237,  10  Sup.  Ct  633,  535,  33  L.  Ed.  892, 
In  which  case  Mr.  Justice  Bradley,  speaking 
for  the  court,  said:  'The  provision  In  the 
fourteenth  amendment,  'that  no  state  shall 
deny  to  any  person  within  its  Jurisdiction  the 
equal  protection  of  the  laws,  was  not  Intend- 
ed to  prevent  a  state  from  adjusting  Its 
system  of  taxation  In  all  proper  and  reason- 
able ways.  It  may.  If  it  chooses,  exempt  cer- 
tain classes  of  property  from  any  taxation 
at  all,  such  as  churches,  libraries,  and  the 
property  of  charitable  institutions.  It  may 
impose  different  specific  taxes  upon  difCerent 
trades,  and  professions,  and  may  vary  the 
rates  of  excise  upon,  various  products.  It 
may  tax  roal  estate  and  personal  property  in 
a  dllTerent  manner.  It  may  tax  visible 
property  only,  and  not  tax  securities  for  pay- 
ment of  money.  It  may  allow  deductions  for 
indebtedness,  or  not  allow  them.  *  •  • 
VTe  think  that  we  axe  safe  In  saying  that  the 


fourteenth  amendmoit  was  not  intended  to 
compel  the  state  to  adopt  an  iron  rule  of 
equal  taxation.  If  that  were  its  proper  con- 
struction, it  would  not  only  supersede  all 
those  constitutional  provisions  and  laws  of 
some  of  the  states,  whose  object  is  to  secure 
equality  of  taxation,  and  which  are  usually 
accompanied  with  qualifications  deemed  ma- 
terial; but  It  would  render  nugatory  those 
discriminations  which  the  best  interests  of 
society  require,  which  aro  necessary  for  the 
encouragement  of  needed  and  useful  indus- 
tries, and  the  discouragement  of  Intemper- 
ance and  vice,  and  wbdch  every  state,  In 
one  form  or  another,  deems  it  expedient  to 
adopt'  See,  also,  Jennings  v.  Coal  Bidge  Im- 
provement Co.,  147  U.  8.  147,  18  Sup.  Ct 
282,  37  li.  Ed.  116." 

We  are  of  opinion,  therefore,  that  tiie 
ordinance  In  question  is  an  ordinance  which 
the  city  council  of  Providence  was  authoriz- 
ed to  enact  and  that  It  does  not  violate  the 
provisions  of  the  Constitution  of  this  state 
or  of  the  Constitution  of  the  United  States, 
and,  so  holding,  our  order  Is  that  the  papers 
in  the  cause  be  sent  back  to  the  superior 
court,  with  our  decision,  for  further  proceed- 
ings In  accordance  therewith. 


(tt  R.  I.  221) 

STATE  V.  CUSTER. 

(Supreme  Court  ot  Bhode  Island.    Feb.  18, 
1907.) 

1.  Elections— Violation  of  Eleotiok  Laws 
—Complaint. 

Gen.  Laws  1896,  c.  14.  t  2,  provides  that 
every  person  who  at  any  election  shall  fraudu- 
lently vote  or  attempt  to  vote,  not  being  quali- 
fied, or  shall  vote  or  attempt  to  vote  in  a  town, 
ward,  or  voting  district  other  than  that  in  which 
he  has  his  residence,  etc.,  sliall  be  punished 
Held,  that  a  complaint  alleging  that  defendant 
at  a  certain  meeting  of  electors  of  the  town  of 
North  Providence,  field  for  the  choice  of  town 
and  state  officers  and  a  representative  of  Con- 
gress, knowing  that  he  did  not  have  his  residence 
in  such   town,   willfully  and   fraudulently  did 

five  in  his  vote  for  persons  to  serve  in  said  of- 
ce,  etc.,  was  not  objectionable  for  failare  to 
aver  the  particular  office  or  officers  for  whom  or 
for  which  be  so  voted. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  18,  Elections,  |  358.] 

2.  Saks. 

Under  Gen.  Laws  1896,  c.  14,  t  2,  provid- 
ing that  a  person  voting  or  attempting  to  vole 
in  a  town,  ward,  or  voting  district  other  than 
in  the  town,  ward,  or  votiag  dlstric'  where  he 
has  his  residence  and  home,  etc,  shall  be  pnn- 
ished,  a  complaint  alleiring  that  defendant  did 
not  then  have  his  residence  and  home  in  the 
town  where  he  voted  sufficiently  alleged  lila  dis- 
qualification to  vote  in  such  town. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  18,  Elections,  i  357.] 

3.  EVIDERCK  —  JUDICIAI.      NOTICB  —  GENKBAX. 

Election— Datk. 

The  court  will  take  Jadicial  notice  that  the 
eth  day  of  November,  A.  D.  1906,  was  the  date 

grescribed  by  Gen.  Laws  1896,  c.  12,  I  3,  and 
y  Const,  art.  11,  |  2,  of  amendments  (Public 
Laws  1900,  p.  86),  for  the  holding  of  an  election 
for  congresnonal,  state,  and  township  officers. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol  20.  Evidence.  |  3a|„^^^  ^^  i^QQg  IC 
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4.  EixcnoNB  —  Offenbb  —  Coitplaint  — 

Description  or  Election. 

A  complaint  for  illegal  voting  in  violation 
of  Gen.  Laws  1896,  c.  14,  §  2,  alleging  that  de- 
fendant was  guilty  of  illegal  voting  at  a  meeting 
of  tlie  electors  of  the  town  of  North  Providence 
duly  and  in  doe  form  of  law  had  and  held  for 
the  choice  of  town  officers,  state  officers,  and  a 
representative  of  Congress,  sufficiently  described 
an  election  within  Buch  section. 

[Ed.  Note.— For  casps  in  point,  see  Cent.  Dlf. 
Yol.  18,  Elections,  {  358.} 
6.  Sake. 

Where  a  complaint  for  illegal  voting  char- 
ged that  defendant  voted  illegally  at  a  meeting 
held  in  North  Providence  for  the  choice  of  town 
officers,  state  officers,  and  a  representative  of 
Congress,  it  snfficlently  apprised  defendant  that 
the  town  officers  were  for  the  town  of  North 
Providence,  the  state  officers  for  the  state  of 
Rhode  Island,  and  that  the  representative  was 
to  serve  in  the  Congress  of  the  United  States. 

Case  Certlfled  from  District  Court,  Provi- 
dence County. 

William  Custer  was  charged  with  illegal 
voting  in  violation  of  Gen.  Laws  1896,  c.  14,  i 
2.  On  certified  questions  from  a  district 
court  of  the  Sixth  Judicial  district. 

Argued  before  DOUGLAS,  C.  J.,  and  DU- 
BOIS, BLODGETT,  JOHNSON,  and  PARK- 
HURST,  JJ. 

James  C.  Collins,  Jr.,  Green,  Hinckley  &  Al- 
len, and  Ony  Metcalf,  for  the  State.  John  I. 
Devlin,  for  defendant 

BLODGETT,  J.  Under  the  provisions  of 
section  478  of  the  court  and  practice  act  the 
district  court  of  the  Sixth  Judicial  district 
for  1905  has  certified  for  our  determination 
certain  questions  arising  upon  a  demurrer  to 
the  following  complaint  for  an  allied  viola- 
tion of  chapter  14,  g  2,  Gen.  Laws  1896,  viz.: 
"Joseph  Wells,  a  citizen  of  North  Providence, 
In  the  county  of  Providence  and  state  of 
Rhode  Island,  on  oath  complains,  in  the  name 
and  behalf  of  the  state,  that  at  said  North 
Providence,  in  said  county,  on  the  sixth  day 
of  Novemt)er,  A.  D.  1906,  with  force  and 
arms,  William.  Custer,  of  said  Providence, 
laborer,  did  then  and  there  at  a  meeting  of 
the  electors  of  said  town  of  North  Providence 
duly  and  in  due  form  of  law  had  and  held 
for  the  choice  of  town  oflScers,  state  ofllcers, 
and  a  representative  In  Congress,  not  being 
and  knowing  himself  not  to  be  then  and  there 
fully  qualified  to  vote  thereat,  by  reason  that 
he  did  not  then  and  (there)  have  his  residence 
and  home  In  said  town  of  North  Providence, 
willfully  and  fraudulently,  on  said  day  and 
and  year,  at  said  North  Providence,  give  in 
his  vote  for  persons  to  serve  in  said  ofiSces 
as  though  he  were  and  as  pretending  to  be 
qualified,  against  the  statute  and  the  peace 
and  dignity  of  the  state,"  etc.  The  provisions 
of  the  statute  in  reference  thereto  are  thus 
expressed:  "Sec.  2.  Every  person  who,  in  any 
election,  shall  fraudulently  vote  or  attempt 
to  vote,  not  being  qualified,  notwithstanding 
his  name  may  be  on  the  voting-list  at  the  poll- 
ing-place where  he  shall  so  vote  or  attempt 
to  vote;  or  who  shall  fraudulently  vote  upon 


the  name  of  any  other  person,  or,  having 
voted  in  one  town,  vfard,  or  voting-district, 
shall  vote  or  attempt  to  vote  In  the  same  or 
in  another  town,  ward,  or  voting-district; 
or  who  shall  fraudulently  vote  or  attempt  to 
vote  in  a  town,  ward,  or  voting-district,  other 
than  in  the  town,  ward,  or  voting-district 
wherein  he  has  his  residence  and  home  at 
the  time  of  his  voting  or  attempting  to  vote, 
shall  be  punished  by  a  fine  of  not  less  than 
one  hundred  dollars  nor  more  than  five  hun- 
dred dollars,  or  by  imprisonment  not  less 
than  sixty  days  nor  more  than  one  year,  or 
by  both  such  fine  and  imprisonment  in  the 
discretion  of  the  court;  and  no  person  after 
conviction  of  such  offence  shall  thereafter  be 
permitted  to  exercise  the  privilege  of  voting 
for  any  military  or  civil  officer." 

1.  The  first  question  Is  this:  "(1)  Is  It  nec- 
essary for  the  complainants  to  allege  for 
whom  the  defendant  voted  or  how  his  ballot 
was  marked,  or  even  that  it  was  marked,  or 
anything  more  than  that  he  did  'give  in  his 
vote'  or  that  he  had  voted?"  The  answer  to 
this  question  obviously  depends  upon  the 
significance  of  the  word  "vote"  as  used  in  the 
statute  and  In  the  complaint.  In  considering 
the  meaning  of  the  word  "vote,"  it  was  said 
in  Gillespie  v.  Palmer  et  al.,  20  Wis.  544,  553: 
"What  is  the  meaning  of  the  word  "vote'?  It 
Is  the  expression  of  the  choice  of  the  voter 
for  or  against  any  measure,  any  law,  or  the 
election  of  any  person  to  office.  At  a  general 
election,  there  are  several  officers,  both  state 
and  county,  to  be  elected,  and  there  may  be 
measures  to  be  voted  on.  The  expression  of 
the  choice  of  the  voter  in  favor  of  any  candi- 
date for  office  by  depositing  a  ballot  for  him 
Is  a  vote  for  such  candidate;  and,  if  there  are 
several  candidates  for  different  offices,  and 
the  voter  votes  for  each,  he  casts  in  so  doing 
as  many  different  votes  as  there  are  candi- 
dates for  whom  he  votes,  and  It  makes  no 
difference  that  they  are  all  on  one  piece  of 
paper  or  ticket."  Again,  in  Davis  v.  Brown, 
46  W.  Va.  716,  723,  84  S.  B.  839,  841,  the 
court  says:  "While  the  terms  'ballot'  and 
'vote'  are  sometimes  confused,  and  while  they 
may  sometimes  be  used  synonymously,  the 
ballot  Is,  in  fact,  under  our  form  of  voting,  the 
instrument  by  which  the  voter  expresses  his 
choice  between  two  candidates  or  two  proposi- 
tions; and  his  vote  Is  his  choice  or  election 
between  the  two,  as  expressed  by  his  ballot, 
and  when  his  ballot  makes  no  choice  between 
any  two  candidates,  or  on  any  question,  then 
he  casts  no  vote  for  either  of  these  candidates 
or  on  the  question.  Those  ballots  are  not 
votes."  The  distinction  here  made  is  aptly 
Illustrated  In  the  provisions  of  article  8,  |  2, 
of  the  Constitution  of  this  state,  as  follows: 
"The  voting  for  Governor,  Lieutenant-Govern- 
or, Secretary  of  State,  Attorney-General,  Gen- 
eral Treasurer  and  Representative  to  Congress 
shall  be  by  ballot."  Indeed,  our  statute  pun- 
ishing illegal  voting  is  older  than  the  present 
Constitution  of  the  state,  and  it  follows  that 
the  meaning  which   a 
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"rote"  at  the  time  It  was  first  so  nsed  should 
properly  be  considered  In  the  construction  of 
the  statute  now  under  consideration.  The  dif- 
ference between  the  act  and  the  method  of  vot- 
ing prior  to  the  adoptloD  of  the  Australian 
ballot,  so  called,  and  the  method  now  provid- 
ed by  law,  is  thus  described  In  State  ex  rel. 
Runge  V.  Anderson,  100  Wis.  523,  530,  76  N. 
W.  482,  484,  42  L.  B.  A.  239  (1898) :  "The 
word  'ballot'  and  the  expression  'vote  by  ballot' 
had  a  well-understood  and  universal  meaning 
at  the  time  of  the  adoption  of  the  Constitu- 
tion, and  it  must  be  taken  as  the  law  that  the 
thought  which  was  in  the  minds  of  the  fram- 
era  of  the  Constitution  was  in  harmony  with 
such  meaning.  Any  attempt  to  go  outside  of 
that  would  be  oaurpatlon,  not  interpretation 
or  construction.  It  would  be  a  method  of 
Judicial  procedure  that  would  render  any 
legislation,  however  plainly  worded,  subject 
to  change  by  Judicial  construction  to  suit 
the  Judgment  of  courts  as  to  the  best  legis- 
lative policy.  The  word  'ballot'  means.  In 
the  election  of  public  officers,  and  always 
meant,  a  paper  so  prepared  by  printing  or 
writing  thereon  as  to  show  the  voter's  choice, 
and  'vote  by  ballot'  the  deposit  of  such  paper 
In  a  box  in  such  a  way  as  to  conceal  the 
voter's  choice  if  he  so  desires.  •  •  •  .  The 
official  ballot,  so  called,  Is  not  complete  when 
furnished  to  the  elector  as  he  enters  the  booth 
to  prepare  his  ballot  It  Is  a  mere  form  for  a 
ballot  When  marked  and  prepared  by  the 
voter  so  as  to  show  his  choice  at  the  election, 
then,  and  not  till  then,  does  It  become  his 
constitutional  ballot"  The  provisions  of  our 
statute  are  widely  different  from  the  provi- 
sions of  the  federal  statute  formerly  in  force 
(section  5514,  Revised  Statutes  of  the  United 
States),  as  follows:  "Sec.  6514.  Whenever 
the  laws  of  any  state  or  territory  require  that 
the  name  of  a  candidate  or  person  to  be  voted 
for  as  representative  or  delegate  In  Congress 
shall  be  printed,  written,  or  contained,  or  any 
ticket  or  ballot  with  the  names  of  other  candi- 
dates at  persons  to  be  voted  for  at  the  same 
election  as  state,  territorial,  municipal,  or 
local  officers,  It  shall  be  deemed  sufficient 
prima-facie  evidence  to  convict  any  person 
charged  with  voting,  or  offering  to  vote,  un- 
lawfully, under  the  provisions  of  this  chap- 
ter, to  prove  that  the  person  so  charged  cast 
or  offered  to  cast  such  a  ticket  or  ballot  where- 
on the  name  of  such  representatlye  or  delegate 
might  by  law  be  printed,  written,  or  contain- 
ed, or  that  the  person  so  charged  committed 
any  of  the  offences  d^iounced  In  this  chapter 
with  reference  to  such  ticket  or  ballot."  To 
the  foregoing  observations  there  may  be  add- 
ed the  provisions  of  section  38  of  chapter  11 
of  the  General  Laws  of  1806»  as  amended  by 
secUon  6,  c  1229,  p.  172,  of  the  Public  Laws, 
passed  April  26,  1905,  and  in  force  at  the 
time  of  the  alleged  commission  of  the  offense 
charged  In  the  complaint  under  consideration. 
It  Is  there  prescribed  what  shall  be  done  by 
an  elector:  "If  he  desires  to  vote  for  all  the 
candidates  of  one  political  party"  as  well  as 


what  be  shall  <lo,  "In  case  be  desires  to  vote 
for  a  candidate  whose  name  ia  sot  printed 
under  the  circle,"  etc.,  specifying  farther 
that  an  elector  "shall  vote  for  the  candidate 
of  his  choice  by  making  an  X  in  the  square 
opposite  the  name  of  the  candidate  of  bis 
choice,"  etc.,  and  further  providing,  "He  shall 
vote  In  the  manner  provided  by  law  before 
leaving  the  enclosed  space,"  etc .  Inasmuch 
as  the  word  "vote"  as  here  used  Imports  ex 
vi  termini  a  ballot  marked  according  to  law, 
it  follows  that  it  is  sufficient  to  charge  that 
the  defendant  did  "give  In  his  vote,"  inasmuch 
as  It  follows  that  his  ballot  was  thus  marked 
for  some  or  fw  all  of  the  officers  then  to  be 
voted  for,  and  is  sustained  by  tbe  proof  of 
such  voting  for  any  one  of  them  without  an 
averment  of  the  particular  office  or  officers 
for  whoin  or  for  which  he  so  voted. 

2.  The  second  question  Is:  "Is  'the  allega- 
tion of  the  complaint  that  the  defendant  'did 
not  then  have  bis  residence  and  home  In  said 
town'  a  sufficient  allegation  of  disqualifica- 
tion to  vote  at  an  election  then  held  In  said 
town?"  This  Is  unquestionably  sufficient 
The  language  of  tbe  statute  supra  Is  specific, 
and  prohibits  every  person  from  "voting  or 
attempting  to  vote  in  a  town,  ward,  or  voting 
district  other  than  In  the  town,  ward,  or 
voting  district  where  he  has  bis  residence  and 
home  at  the  time  of  his  voting  or  attempting 
to  vote." 

8.  The  third  question  Is:  "Do  tbe  words 
of  the  complaint,  'at  a  meeting  of  tbe  electors 
of  said  town  of  North  Provldehcfe  duly  and 
in  due  form  of  law  had  and  beld  for  tbe 
choice  of  town  officers,  state. officers,  and  a 
representative  in  Congress'  sufficiently  de- 
scribe an  election  within  the  meaning  of  tbe 
statute?"  We  are  of  tbe  opinion  that  this 
Is  sufficient  The  court  can  and  should  take 
Judicial  notice  that  the  date  of  the  alleged 
offense  Is  the  date  prescribed  by  the  statute, 
by  section  S  of  chapter  12  of  the  General 
Laws  of  1896  for  a  congressional  election, 
and  tbe  language  of  section  2  of  article  11  of 
amendments  (Pub.  Laws  1900,  p.  8S)  to  the 
Constitution  not  only  provides  for  the  date 
of  the  state  election,  but  provides  also  that 
certain  officers  "shall  be  elected  at  town, 
ward  and  district  meetings,"  as  follows: 
"Sec.  2.  The  Governor,  Lleutenant-Gtovernor, 
Secretary  of  State,  Attorney-General,  Gen- 
eral Treasurer,  and  Senators  and  Representa- 
tives In  the  General  Assembly  shall  be  elect- 
ed at  town,  ward,  and  district  meetings  on 
the  Tuesday  next  after  the  first  Monday  In 
November  annually." 

The  fourth  question  Is  thus  framed:  "la 
the  allegation  that  a  meeting  was  held  for 
the  choice  of  town  officers,  state  officers,  and 
a  representative  In  Congress  sufficient  with- 
out further  allegation  that  the  town  officers 
were  for  the  town  of  North  Providence,  the 
state  officers  for  the  state  of  Rhode  Island 
rand  a  representative  In  Congress  for  the 
Congress  of  the  United  States,  and  further 
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a  cboice  for  appiOTal  or  rejection  of  the 
Metropolltaa  Park  loanr'  We  tlUnk  the 
aUegation  In  the  complaint  la  sufllcleut  In 
these  respects.  Article  8,  |  2,  of  the 
(XHistltutlon,  supra,  speaks  of  "lepresenta- 
ttves  to  Congress"  without  farther  descrip- 
tion. Chapter  12  of  the  General  Laws  Is 
thus  entitled  "Of  the  Election  of  Bepresenta- 
tives  In  Congress";  and  the  same  term  Is 
used  In  section  3  of  that  chapter.  We  are 
of  the  opinion  that  the  defendant  Is  suffi- 
ciently apprised  that  the  town  officers  were 
the  officers  of  the  town  in  which  he  is  al- 
leged to  have  Toted,  the  state  officers  were 
officers  of  this  state,  and  the  "representatlTe 
In  Congress"  a  representative  In  the  Con- 
gress of  the  United  States. 

The  papers  will  be  remanded  to  the  district 
court  of  the  Sixth  Judicial  district,  with  our 
decision  thereon,  for  further  proceedings 
not  inconsistent  therewith. 


(28  R.  I.  as) 

STATE  V.  CUSTER. 

(Supreme  Court  of  Rhode  Island.    Feb.  18, 
1907.) 

1.  IRVOBMATION— DKnOIS— DDfLICITT. 

A  complaint  for  repeating  at  an  election 
cliarged  ttiat  defendant,  at  a  meeting  of  the 
electors  of  the  town  of  N.  and  at  an  election  for 
town,  state,  and  coDBressional  officers,  itaving  al- 
ready once  voted  for  persona  to  serve  in  said 
offices,  willfully  and  fraudulently  having  so  vot- 
ed, corruptly  returned  to  the  place  of  voting  and 
snrreptitioualy  again  so  voted  against  the  state, 
etc.  Held,  that  the  complaint  chairged  that  both 
votes  BO  deposited  were  Illegal,  and  was  there- 
fore dupllcitous,  as  charging  two  offenses  in  a 
single  count. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vM.  27.  Indictment  and  Information,  I  884.] 

2.  Sahk. 

The  complaint  expressly  negatived  def^d- 
ant's  right  to  vote  in  the  first  instance,  and  was 
therefore  not  cured  by  the  presumption  tliat  he 
was  entitled  to  vote  once, 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  27.  Indictment  and  Information,  If  395, 
396.) 

Case  certified  from  District  Court,  Provi- 
dence County. 

William  Custer  was  charged  with  Illegal 
voting  In  violation  of  Oen.  Laws,  c.  14,  I  2, 
and  questions  were  certified  to  the  Supreme 
Court  by  the  district  court  of  the  Sixth  Ju- 
dicial district 

Argued  before  DOUGLAS,  C.  J.,  and  DU- 
BOIS, BLODGBTT,  JOHNSON,  land  PARK- 
HURST,  JJ. 

James  G.  Collins,  Jr.,  Green,  Hinckley  ft 
Allen,  and  Guy  Metcalf,  for  the  State.  John 
I.  Devlin,  for  defendant 

BLODGETT,  J.  This  complaint  charges 
an  alleged  violation  of  section  2,  c.  14,  of  the 
General  Laws,  and  certain  questions  arising 
upon  demurrer  thereto  have  been  certified  to 
this  court  for  determination  under  the  pro- 
visions of  section  478  of  the  court  and  profr 
tice  act  of  1905. 


The  complaint  is  as  follows:  "Joseph 
Wells,  a  citizen  of  North  Providence,  in  the 
county  of  Provid«ice  and  state  of  Rhode  Is- 
land, on  oath  complains,  in  the  name  and  be- 
half of  the  state,  that  at  said  North  Provi- 
dence, in  said  county,  on  the  sixth  day  of 
November,  A.  D.  1906,  with  force  and  arms, 
William  Caster,  of  said  Providence,  laborer, 
did  then  and  there,  at  a  meeting  of  the  elec- 
tors of  said  town  of  North  Providence  duly 
and  In  due  form  of  law  bad  and  held  for 
the  choice  of  town  officers,  state  officers,  and 
a  representative  in  Congress,  having  then 
and  there  at  said  meeting  on  said  day  in 
said  North  Providence  already  once  voted  for 
persons  to  serve  in  said  offices,  willfully  and 
fraudulently  having  so  voted,  retire,  corrupt- 
ly return  to  the  place  of  voting  and  sorrepti- 
tlonsly  again  so  vote,  against  the  statute  and 
the  peace  and  dignity  of  the  state,^'  etc  The 
statute  in  question  is  set  forth  in  State  v. 
Ouster,  28  R.  I.  222,  66  Atl.  306,  and  the  first, 
second,  and  fourth  questions  are  the  same  as 
the  questions  considered  in  that  case. 

The  third  question  is  as  follows:  "Is  the 
allegation  in  the  complaint  of  a  first  and  sec- 
ond voting  sufficient  without  a  further  allega- 
tion that  be  was  or  was  not  qualified  to  vote, 
either  the  first  or  the  second  time?" 

The  allegation  In  the  complaint  Is  fatally 
defective.  It  clearly  charges  the  first  voting 
to  have  been  willful  and  fraudulent,  and 
then  alleges  the  second  voting  also  to  be  Ille- 
gal. It  thus  charges  two  offenses  in  one 
count ;  and  is  bad  for  duplicity.  In  State  v. 
Fitzpatrick,  4  R.  I.  269,  It  was  held  by  Amea. 
C.  J.,  that  the  supposition  is  that  the  accused 
was  qualified  to  vote  once,  and  that  it. is  the 
voting  a  second  time  at  which  this  clause  of 
the  statute  is  pointed,  "and  not  the  voting 
without  a  qualification  to  vote,"  t)ut  the  ex- 
press language  of  this  complaint  negatives  a 
legal  voting  in  the  first  instance,  and  hence  is ' 
not  curable  in  the  manner  suggested  by  the 
question  proposed. 

The  answer  to  this  question  disposes  also 
of  the  fifth  question  submitted,  and  the  pa- ' 
pers  will  be  remanded  to  the  district  court 
of  the  Sixth  Judicial  district  with  our  deci- 
sion thereon,  and  with  direction  to  quash  the 
complaint 


(Utt  He.  140) 
EDWARDS  MFG.  CO.  v.  FARRINGTON 
et  al. 

(Supreme  Judicial  Court  of  Ilaine.    Nov.  24, 
1906.) 

1.  Man  DAUus— When  IssDXa. 

The  writ  of  mandamus  is  an  extraordinary 
writ  to  be  issued,  not  to  vindicate  a  mere  al>- 
stract  theoretical  right  imt  only  when  neces- 
sary and  effective  to  secure  some  sulNtantlal  re- 
lief or  t}enefit. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  33,  Mandamus,  ||  37,  48.] 

2.  Sake— To  Assessobs. 

The  writ  of  mandamus  should  not  be  Issued 
to  compel  municipal  assessors  of  taxes  to  act 
upon  an  application  made  to  them  for  i 


le  to  them  for  as  abat«- 
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ment  of  a  tax,  when  It  appears  from  the  peti- 
tion for  the  writ  that  the  application  is  bured 
by  the  unjustified  omission  of  the  applicant 
to  furnish  the  assessors  with  a  list  of  his  taxa- 
ble property  "at  the  time  appointed." 

3.  Taxation— Abatement— Failubb  to  Fub- 

NISH  rilBT  TO  ASSESSOBS. 

To  justify  such  omission,  the  applicant  for 
abatement  must  show  that  he  "was  unable  to 
offer  it  at  the  time  appointed."    Rev.  St.  c.  9, 

L74.  That  the  applicant  in  good  faith  supposed 
e  was  a  nonresident,  and  had  been  so  regarded 
by  the  assessors  for  a  series  of  years,  including 
the  ^rear  of  the  assessment  complained  of,  does 
not  justify  his  omission  to  furnish  such  list,  if, 
in  fact,  be  was  a  resident  and  liable  to  taxation 
as  such. 

[Bd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  45,  Taxation,  {  549.] 

(Official.) 

Beport  from  Supreme  Judicial  Court,  Ken- 
nebec County. 

Petition  by  the  Edwards  Manufacturing 
Company  for  mandamus  against  Frank  L. 
Farrington  and  others,  assessors  of  the  city 
of  Augusta.    Cose  reported.    Petition  denied. 

Petition  by  plaintiff  company  for  a  writ  of 
mandamus  to  compel  the  assessors  of  the 
city  of  Augusta  to  take  action  upon  its  ap- 
plication to  t&em  for  an  abatement  on  tbe 
taxes  assessed  against  the  plaintiff  company 
for  the  year  1U04. 

This  petition  was  filed  in  tbe  Supreme  Ju- 
dicial Court,  Kennebec  county,  and,  after  Its 
filing,  the  following  agreement  in  relation 
to  the  matter  was  made:  "In  the  above  pe- 
tition for  mandamus.  It  Is  stipulated  and 
agreed  between  counsel  for  the  petitioner 
and  for  the  respondents  that  the  case  shall 
be  heard  on  tbe  14th  day  of  September,  1906, 
before  Spear,  J.,  upon  the  petition,  and  an- 
swer by  the  respondents  then  to  be  filed  and 
upon  the  evidence  as  upon  the  alternative 
writ  and  return ;  that  all  questions  of  law 
arising  thereon,  concerning  the  granting  or 
denial  of  the  peremptory  writ,  be  reserved 
for  the  determination  of  the  full  court  as 
upon  report;  and  that  for  that  purpose  the 
case  shall  be  forthwith  certified  to  the  Chief 
Justice  of  the  Supreme  Judicial  Court  for 
the  final  decision  of  that  court  In  the  man- 
ner provided  by  Bev.  St.  c.  104,  f  18,  the  full 
court  tbea  to  determine  whether  a  peremp- 
tory writ  of  mandamus  shall  Issue  or  the 
petition  be  dismissed." 

In  accordance  with  tbe  aforesaid  agree- 
ment tbe  cause  was  heard  by  Mr.  Justice 
Spear,  who,  after  tbe  hearing,  made  tbe 
following  order  in  relation  thereto :  "In  the 
opinion  of  tbe  Justice  hearing  the  cause, 
important  questions  of  law  having  arisen, 
this  case  Is  bereby  certified  to  the  Chief 
Justice  In  accordance  with  the  agreement  of 
counsel  hereto  annexed."  Thereupon  tbe 
cause  was  certified  to  the  Chief  Justice  as 
provided  by  Bev.  St  c.  104,  S  18.  There  was 
no  report  of  evidence  or  any  finding  of  facts. 

Argued  before  WISWBLL,  C.  J.,  and  EM- 
EBY,  SAVAOB,  POWEBS,  PEABODY.  and 
SPBAB,  JJ. 


Orrllle  Dew^  Baker,  for  plaintiff.  Frank 
li.  Dutton  and  Williamson  &  Burlelgb,  for 
defendants. 

EMEBT,  J.  This  is  a  petition  by  the  Ed- 
wards Manufacturing  Company  for  a  writ 
of  mandamus  to  the  tax  assessors  of  the  city 
of  Augusta  to  compel  them  to  act  upon  its 
application  to  them  for  an  abatement  on 
its  taxes  for  the  year  1904.  Tbe  case  comes 
before  tbe  law  court  on  report,  but  without 
any  finding  of  facts  or  report  of  evidence. 
From  the  petition  and  answer,  however,  tlie 
following  appear  to  be  the  material  facts: 

Tbe  Edwards  Manufacturing  Company,  the 
petitioner,  is  a  Maine  corporation,  and  had 
property  taxable  In  Augusta  on  tbe  1st  day 
of  April,  1004.  Assuming  that  it  was  not 
an  inhabitant  of  Augusta,  It  for  that  reason 
omitted  to  furnish  the  assessor  of  that  city 
with  the  list  of  its  taxable  property  requir- 
ed by  the  statute,  Rev.  St.  c.  0,  H  78,  74.  Be- 
ing dissatisfied  with  tbe  assessment,  it  aft- 
erward, on  November  17,  1904,  made  written 
application  to  the  assessors  under  Rev.  St. 
c.  9,  {  76,  for  an  abatement  on  Its  tax.  Tbe 
assessors  refused  to  make  tbe  abatement 
asked  for,  and  gave  to  the  company  written 
notice  of  their  decision  as  required  by  sec- 
tion 77  of  the  same  chapter.  The  company 
thereupon  applied  to  tills  court  sitting  for 
Kennebec  county  for  the  desired  abatement. 
Tbis  application  was  dismissed  by  the  court 
upon  tbe  ground  that  tbe  company  was  an 
Inhabitant  of  Augusta  for  taxing  purposes, 
and,  having  omitted  to  furnish  tbe  assessors 
witb  the  statutory  list  of  its  taxable  proi)erty 
at  tbe  time  appointed,  was  thereby  barred 
from  making  application  for  abatement,  ac- 
cording to  Bev.  St  C.  9.  S  74. 

Thereupon,  on  May  7,  1006,  within  tbe  two 
years,  the  company  again  made  written  ap- 
plication to  the  assessors  for  an  abatement 
on  the  1904  tax,  and,  with  the  application, 
offered  tbe  statutory  list  of  its  taxable  prop- 
erty for  that  year.  Tbe  assessors  have  re- 
used and  still  refuse  to  act  upon  tbis  appli- 
cation, either  to  grant  It  deny  It  or  even 
dismiss  it  This  petition  to  this  court  is 
for  a  writ  of  mandamus  to  compel  them  to 
act  and  dispose  of  the  application  in  some 
way.  The  petitioner  argues  that  such  action 
is  necessary  under  Bev.  St  c.  9,  S  78,  to  en- 
able it  to  apply  to  tbe  county  commissioners, 
or  to  tbis  court,  for  tbe  desired  abatement, 
and  have  a  bearing  on  such  application  should 
tbe  assessors  refuse  to  abate. 

Granting,  arguendo,  that  the  assessors 
should  have  acted  upon  the  application  to 
them,  at  least  to  the  extent  of  dismissing  It 
or  otherwise  refusing  it  and  should  have 
given  tbe  statutory  notice  of  their  decision, 
it  does  not  follow  that  the  writ  of  mandamus 
should  now  issue  to  compel  them  to  do  so. 
The  writ  Is  not  an  ordinary  writ  to  be  sued 
out  as  a  matter  of  course.  It  Is  an  extraor- 
dinary writ  to  be  issued  only  when  it  Is 
made  to  appear  clearly  to  tl^  co]:(r^tMt4be 
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writ  Ib  neceesary  to  secure  some  subatantlal 
right,  and  also  that  It  will  be  effective  to 
secure  that  right  As  said  in  19  Am.  &  Eng. 
Einc7.  757,  758,  the  writ  should  not  be  issned 
"where,  if  issued,  it  would  prove  unavailing, 
fruitless,  and  nugatory." 

"A  mere  abstract  right,  unattended  by  any 
substantial  benefit  to  the  relator,  will  not  be 
enforced  by  mandamus."  See  Rex  v.  Jus- 
tices, 2  B.  &  A.  391 :  22  B.  a  I<.  108;  Mitchell 
V.  Boardman,  79  Me.  469,  10  Atl.  452 ;  Tenant 
v.  Crocker,  Mayor,  85  Mich.  328,  48  N.  W. 
577;  State  v.  Board  of  Health,  49  N.  J.  Law, 
349,  8  Atl.  609. 

In  this  case  the  ultimate  object  of  the  pe- 
titioner is  to  procure  an  abatement  of  its  tax. 
Its  immediate  object  Is  to  obtain  a  hearing 
by  some  competent  tribunal  upon  the  merits 
of  its  application  for  abatement.  It  seeks  a 
decision  by  the  assessors  upon  the  applica- 
tion made  to  them  in  order  that,  if  such  de- 
cision be  unfavorable,  it  may  make  applica- 
tion to  another  trlbunaL  It  may  be  conceded 
that  a  decision  by  the  assessors  Is  a  statuto- 
ry prerequisite  to  such  application  (Rev.  St 
c.  9,  {  78),  but  the  question  remains  whether 
a  decisioil  by  the  assessors,  if  unfavorable, 
would  enable  the  petitioner  to  obtain  a  hear- 
ing upon  the  merits  of  the  application  to 
such  other  tribunal.  If  not,  then  it  would 
be  useless  to  compel  a  decision  by  the  asses- 
sors. The  mere  right  to  make  application  to 
another  tribunal,  where  no  hearing  could  be 
had  on  the  merits  of  the  application,  would 
be  "an  abstract  right  unattended  by  any  sub- 
stantial benefit  to  the  petitioner." 

It  has  been  adjudicated  that  the  petition- 
ing company  was  and  Is  to  be  regarded  as  an 
inhabitant  of  Augusta  for  taxing  purposes. 
The  company  practically  admits  that  it  did 
not  furnish  the  assessors  with  the  statutory 
list  of  its  taxable  property  at  the  time  appoint- 
ed, though  due  notice  was  given.  It  is  there- 
fore barred  from  Its  otherwise  statutory  right 
to  make  application  for  abatement  either  to 
Oie  assessors,  or  to  the  county  commission- 
ers, or  to  this  court,  unless  It  can  satisfy 
the  tribunal  that  It  "was  unable  to  offer  it 
[the  list]  at  the  time  appointed."  Bev.  St 
c.  9, 1  74. 

It  is  practically  conceded  tn  the  petition 
itself,  including  exhibits,  that  the  only  ex- 
cuse the  petitioner  has  to  offer  to  either 
tribunal  for  its  omission  to  furnish  the  list 
seasonably  is  that  It  had  supposed  It  was  not 
an  Inhabitant  of  Augusta  for  taxing  pur- 
poses, and  that  the  assessors  and  the  city 
for  many  years  bad  regarded  It  as  a  nonresi- 
dent and  bad  so  treated  It  In  assessing  taxes 
upon  Its  property,  and,  indeed,  did  so  in  the 
assessment  of  1904.  The  argument  is  that, 
beside  believing  that  no  list  was  required  by 
law,  the  company  was  led  to  believe  by  the 
assurances  and  actlcm  of  the  assessors  that 
no  list  was  required  by  them ;  hence  it  should 


not  be  held  barred  from  making  applicatioa 
for  abatement 

If  the  statute  permitted  an  application  for 
abatement  to  be  entertained  upon  "reascm- 
able  excuse"  or  "good  cause,"  being  shown 
for  the  omisslcm  to  furnish  the  list  season- 
ably, the  above  statement  of  the  reason  or 
cause  tor  the  omission  might  perhaps  be  held 
sufRcIent  for  entertaining  the  application: 
but  the  statute  requires  proof  that  the  ap- 
plicant "was  unable"  to  furnish  the  list  It 
is  evident  that  the  facts  stated  do  not  show, 
nor  tend  to  sbow,  that  the  petitioner  was  un- 
able to  furnish  the  list,  however  good  In  rea- 
son and  morals  Its  excuse  for  not  doing  so. 
The  company  was  bound  to  know  that  a  list 
was  required  by  law;  was  lK>und  to  know  that 
the  assessors  could  not  lawfully  have  dis- 
pensed with  the  list  The  action  of  previous 
assessors  and  the  prior  action  of  the  present 
assessors  or  of  the  city  did  not  suspend  the 
law  nor  excuse  the  company  for  not  obeying 
it  After  all  is  said,  the  company  appears 
to  have  deliberately  elected  not  to  furnish 
the  required  list.  Though  it  made  this  elec- 
tion under  a  misapprehension  of  its  right 
and  duty  in  the  premises.  It  cannot  escape  the 
consequences. 

If  It  be  suggested  that  If  the  petitioner  can 
get  to  the  county  commissioners,  that  tribu- 
nal may  adjudge  upon  the  facts  stated  that 
the  company  "was  unable"  to  furnish  the  list, 
the  answer  Is  that  should  the  commissioners 
by  any  possibility  do  so,  their  proceedings 
would  be  quashed  upon  certiorari.  Fairfield 
v.  County. Commissioners,  66  Me.  885.  If  it 
be  suggested  that  the  petitioner  can  perhaps 
prove  to  the  tribunal  other  facts  showing  its 
inability  to  furnish  the  list,  the  answer  Is, 
as  stated  above,  that  the  petition  and  Its 
exhibits  indicate  affirmatively  that  the  only 
excuse  relied  on  Is  that  above  considered. 
It  Is  a  fair  Inference  from  the  whole  case 
that  no  other  exists. 

It  appearing  from  the  whole  case  that  nei- 
ther the  assessors,  the  county  commissioners, 
nor  this  court  could  lawfully  hear  and  decide 
upon  Its  merits  an  application  by  the  com- 
pany for  an  abatement  of  the  1904  tax,  that 
the  company  is  In  law  and  fact  barred  from 
making  such  an  application,  that  It  can  gain 
no  "substantial  benefit"  from  a  decision  by 
the  assessors,  the  writ  asked  for  should  be 
refused. 

Petition  denied,  with  costSL 


am  He.  Its) 

LANCET  et  aL  t.  PARKS. 

(Supreme  Judicial  Court  of  Maine.    Nov.  22, 
1906.) 

1.  Advbbsb  Possession— Disseisin. 

To  work  a  disseisin  of  the  true  owner  i>os- 
session  must  be  adverse. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dlfr 
VI.  1.  Adverse  Possewrion^J^  Wft^^gj^^ 


812 


86  ATLAKTIO  BEPOBTBB. 


(Me 


2.  Samb— NoncB. 

Wbere  one  enters  Into  possession  of  anoth- 
er'* land  by  the  owner's  consent,  such  owner  is 
noi  disseised,  bnt  at  his  election,  until  he  has 
notice  actual  or  constructive  that  the  occupancy 
is  adverse. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  1,  Adverse  Possession,  g  290.] 

3.  Sake. 

'  To  constitute  sach  constructive  notice,  there 
must  be  some  visible  change  in  the  character  or 
nature  of  the  occupancy  calculated  to  put  the 
owner  on  his  guara,  and  notify  him  that  the 
land  is  in  the  possession  of  a  hostile  claimant. 
[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  1,  Adverse  Possession,  |  290.] 

4.  SaKK— BVIDBNCE. 

Where  one  first  enters  upon  land  after  bid- 
ding in  the  same  at  a  tax  sale,  his  intention  to 
occupy  adversely  during  the  year  allowed  for 
redemption  from  such  sale  must  be  shown  by 
some  unequivocal  act  hostile  to  the  owner's  title, 
brought  home  to  his  Icnowledge,  or  which  be 
ought  to  have  known  in  the  exercise  of  reason- 
able care  and  diligence  in  regard  to  his  property. 
[Bid.  Note.— For  cases  in  point,  see  Cent  Dig. 
VOL  1,  Adverse  Possession,  §{  2SS-290.] 

(Official.) 

Report  from  Saprone  Jndlctal  Court,  Som> 
erset  County. 

Action  by  Ann  M.  Lancey  and  others 
against  David  M.  Parks.  Case  reported. 
Judgment  for  plaintiffs. 

Real  action  to  recover  two  lots  of  land 
situate  In  the  town  of  Detroit.  Writ  dated 
August  81,  1908.  Plea,  the  general  Issue, 
with  a  brief  statement  claiming  title  to  the 
demanded  premises  under  certain  tax  deeds, 
and  also  by  adverse  possession. 

The  parties  agreed  upon  the  facts,  and  then 
agreed  that  the  same  should  be  reported  to 
the  law  court  under  the  following  stlpnla* 
tlons: 

"If,  upon  the  aforesaid  agreed  statement  of 
facts^  the  plaintiffs  are  entitled  to  recover, 
then  the  defendant  is  to  be  defaulted,  and 
the  plaintiffs  are  to  have  judgment  for  the 
possession  of  the  above-described  premises  and 
for  their  costs;  otherwise,  the  defendant  la 
to  have  judgment  and  for  his  costs." 

Argued  before  WI  SWELL,  C.  J.,  and 
EMBRT,  WHITEHOUSB,  SAVAGE,  POW- 
ERS, and  SPEAtl,  JJ. 

James  M.  Sanborn  and  E.  N.  Merrill,  for 
plalntlffa    Morse  &  Anderson,  for  defendant. 

POWERS,  J.  Real  action  to  recover  two 
adjoining  lots;  49  containing  65  acres  and 
51  containing  110  acres.  In  range  4  in  the 
town  of  Detiralt,  reported  to  the  law  court 
on  facts  agreed. 

It  Is  admitted  that  plaintiffs'  predecessor  In 
title,  Wm.  K.  Lancey,  a  nonresident  owner, 
possessed  and  occupied  the  premises  until 
May  26,  1883,  when  they  were  sold  for  taxes, 
and  that  the  plaintiffs  are  the  legal  owners 
unless  the  evidence  establishes  a  better  title 
in  the  defendant  The  writ  Is  dated  August 
81, 1903. 

At  the  tax  sale  the  lots  were  bid  In  for 
$7.02  by  the  defendant  and  one  Haskell,  and 


the  town  treasurer's  deed  to  them  was  dated 
May  26,  1883,  and  recorded  May  28,  1884. 
Haskell  made  a  verbal  sale  of  his  interest  In 
the  property  to  the  defendant,  and  has  never 
claimed  any  title  to  It.  The  defendant  does 
not  contend  that  he  acquired  a  good  title  to 
the  land  in  question  by  the  tax  deeds.  It  Is 
therefore  unnecessary  to  examine  or  discuss 
the  regularity  of  the  tax  sales.  He  claims 
title  by  disseisin  upon  the  following  facts  as 
stated  by  bim: 

"I  have  r«nalned  In  open  and  exclusive 
possession  of  It  [the  premises]  In  manner  fol- 
lowing from  that  time  [May  26,  1883]  to  the 
present  time. 

"At  time  I  purchased  the  land,  about  50 
acres  of  it  bad  been  used  by  one  William 
Basford  as  pasture  land,  and  he  continued  to 
pasture  the  same  for  three  or  four  years  after 
I  purchased  it,  with  my  permission.  This 
portion  of  the  land  was  fenced.  At  time  I 
purchased  about  10  or  12  acres  of  the  land 
so  pastured  by  Mr.  Basford  was  cleared  land. 
The  rest  of  It  was  bush  land,  or  covered  with 
a  young  growth.  There  was  no  fence  around 
the  rest  of  the  land.  Since  then  one  Frank 
Jackson  has  cut  the  hay  on  the  premises, 
from  one-half  to  two-thirds  of  a  ton  a  year. 
The  consideration  he  paid  me  was  to  look 
after  the  property.  He  had  never  pastured 
the  land,  nor  have  the  fences  been  repaired 
by  any  one  since  Mr.  Basford  ceased  to  oc- 
cupy as  stated.  I  have  never  tilled  any  por- 
tion of  said  premises.  The  land  so  pastured 
by  Mr.  Basford  has  been  gradually  growing 
up  to  bushes  and  trees,  and  is  now  practically 
covered  with  such  a  growth.  At  time  I  pur- 
chased, a  large  ix>rtIon  of  the  rest  of  the  land, ' 
then  not  pastured  by  Mr.  Basford,  was  a 
second  growth  of  gray  birch  and  small  fir, 
and  a  lot  of  that  growing  up,  and  some  small 
spruce  and  pine.  The  rest  of  the  land  was 
covered  with  spruce,  pine,  cedar,  and  bard 
wood.  I  have  from  time  to  time  cut  small 
amounts  of  lumber  and  hoop  poles  on  this 
land.  Fourteen  years  ago  I  cut  abont  25 
cords  of  wood,  and  11  years  ago  I  cut  11,000 
feet  of  pine  on  this  land.  I  did  this  op^Uy, 
with  the  knowledge  of  William  K.  Lancey 
and  bis  asstgus.  It  was  generally  known  in 
the  neighborhood  where  the  land  is  situated 
that  I  claimed  to  be  the  owner  of  It  and  was 
In  possession  of  It  Neither  William  EL  Lan- 
cey nor  his  heirs  nor  grantees  have  ever  oc- 
cupied or  attempted  to  occupy  any  portion  of 
said  land  since  May  26,  A.  D.  1883,  but  I  have 
occupied  said  land  from  said  time  in  manner 
before  mehtioned  down  to  the  bringing  of  this 
action.  I  have  paid  the  taxes  on  said  land 
since  May  26,  1883,  to  the  present  time,  1904, 
and  with  the  exception  of  the  first  two  years, 
the  land  has  always  been  taxed  to  me." 

Do  these  acts  constitute  such  open,  notori- 
ous, exclusive,  and  adverse  possession  as  are 
requisite  to  gain  title  by  disseisin?  From  the 
time  when  thfe  defendant  claims  to  have  taken 
possession  May  23,  1883,  to  the  date  of  the 
writ,  is  ft  (aw  days  mdre  thi|n 
uigitized  Dy  *  " 
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8  months.  Without  dlacnulng  or  deciding 
the  character  and  nature  of  the  defendant*! 
Occupation  for  the  remainder  of  that  period, 
we  think  It  OTldent  that  for  the  first  year  at 
least  It  was  clearly  InsuflSclent  His  only 
occupation  during  that  year  waa  through 
Basford  pasturing  a  portion  of  the  land.  No 
other  act  Is  shown  on  the  part  of  the  defend- 
ant, and  no  other  notice  to  the  trae  owner 
that  the  land  was  in  the  possession  of  a  hos- 
tile claimant  It  is  a  fair  Inference  from  the 
defendant's  own  statement  that  at  the  time  he 
pnndiased  the  land  Basford  was  pasturing  it 
He  says:  "At  the  time  I  purchased  the  land 
about  SO  acres  of  it  had  been  used  by  one 
William  Basford  as  pasture  land,  and  he  con- 
tinued to  pasture  the  land  for  three  or  four 
years  after  I  purchased  it,  with  my  permis- 
sion." The  date,  May  26th,  was  a  season  of 
the  year  when  the  land  was  fit  for  pasturage. 
The  burden  was  upon  the  defendant  to  es- 
tablish his  alleged  title  by  disseisin.  His  own 
statement  Is  accepted  as  true  by  the  plain- 
tiffs :  and  it  is  reasonable  to  presume  that  it 
was  as  favorable  to  him  as  was  consistent 
with  the  truth.  Under  these  circumstances 
his  use  of  the  words  "at  the  time"  and  "con- 
tinued" significantly  point  to  the  fact  that 
Basford  was  pasturing  the  land  at  the  time 
of  the  tax  sale.  It  Is  admitted,  however,  that 
William  K.  Lancey,  the  plaintiffs'  predecessor 
in  title,  was  In  possession  and  occupation  of 
said  premises  until  that  date.  If  so,  Basford 
must  have  entered  and  occupied  under  Lan- 
cey up  to  the  time  of  the  tax  sale,  although 
he  may  have  occupied  with  the  permission  of 
the  defendant  after  that  date.  It  Is  a  Just 
and  well-settled  principle  of  law  that  if  one 
enter  Into  possession  of  another's  land  by  his 
consent  or  as  his  tenant,  the  true  owner  is 
not  disseised,  but  at  his  election,  until  he  has 
notice  that  the  occupancy  is  adverse,  or  there 
has  been  some  change  in  the  nature  of  such 
occupancy  calculated  to  put  him  on  his  guard. 
Alden  v.  Gllmore,  18  Me.  178;  1  Cyc.  1032. 
Here  no  election,  notice,  or  change  Is  shown; 
nothing  to  notify  Lancey  in  any  way  that 
Basford's  occupation  was  not  still  In  sub- 
ordination to  Lancey's  title,  or  had  assumed 
a  hostile  character.  He  might  well  repose 
in  security,  l>ellevlng  Basford's  possession  to 
be  his  own.  Neither  can  we  believe  that  the 
defendant  intended  during  the  first  year  to 
occupy  adversely.  He  does  not  so  state.  He 
says  he  was  in  open  and  exclusive  possession, 
and  that  It  was  generally  known  In  the  neigh- 
borhood that  he  claimed  to  be  the  owner  of  it 
He  did  not  take  possession  of  It  until  after 
the  tax  sale.  His  deeds  were  not  delivered 
to  him  until  a  year  later.  During  that  year 
the  law,  which  he  is  presumed  to  have  known, 
and  the  very  terms  of  his  deeds,  gave  to  the 
owner  the  right  of  redemption.  There  Is 
nothing  to  show  that  during  that  time  he 
claimed  anything  more  than  a  qualified  own- 
wshlp  in  the  land,  subject  to  the  owners' 
right  to  redeem  the  same  upon  payment  of  a 
paltry  sum.    We  do  not  decide  that  a  person 


who  first  snters  upoo  land  after  bidding  i*  in 
at  a  tax  sale,  and  before  he  has  received  a 
tax  deed,  cannot  disseise  the  owner  before 
the  expiration  of  the  year  given  for  redemp- 
tion. His  intention  to  do  so,  however,  must 
be  shown  by  some  unequivocal  act,  hostile 
to  the  owner's  title,  brought  boms  to  hit 
knowledge,  or  which  he  ought  to  have  known 
In  the  exercise  of  reasonable  care  and  dili- 
gence in  regard  to  his  property.  In  this  case 
for  a  year  after  the  tax  sale  there  was  no 
visible  change  of  occupancy — nothing  dpne  ot 
said  by  the  defendant  to  put  Lanoey  upon  his 
guard  and  notify  him  that  the  land  was  la 
the  possession  of  an  adverse  claimant,  and 
nothing  stated  from  which  It  can  be  reason* 
ably  Inferred  that  the  defendant  himself,  dur* 
Ing  that  period,  intended  to  occupy  other  than 
to  subordination  to  Lancey's  title  and  subject 
to  his  right  of  redemption. 

The  defendant  has  failed  to  show  that  thit 
possession  was  adverse  for  the  period  of  20 
years  before  the  commencement  of  the  action. 

Judgment  for  tlie  plaintiffs. 


an  Ho.  HO 

MURRAY  V.  QUINT. 

(Supreme  Judicial   Court  of  Maine.    Nov.  80^ 
1906^ 

1.  LmiTATion  or  AcnoRS— Attkstbd  Notes. 

A  note  in  which  the  payor  for  value  re- 
ceived uncondltloaally  promises  to  pay  to  the 
payee,  or  order,  a  fixed  sum  of  money,  at  a 
fixed  date,  is  a  promifisory  note  within  the  pnr> 
view  of  the  stattite  (Rev.  St.  c.  83,  I  89}.  and. 
If  signed  in  the  presence  of  an  attesting  witness, 
is  not  iMirred  in  six  yean  from  its  maturity. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  8S,  Liffiitetion  of  Actions,  1 12a] 

2.  Saiib— Pbomissobt  Notx. 

The  addition  to  such  promise  of  a  stat^ 
ment  of  the  consideration  for  the  note  (not  l)e- 
ing  illegal)  and  of  a  stipniation  that  the  goods 
for  which  the  note  was  given  shall  remain  the 
property  of  the  vendor  until  payment  of  the 
note  do  not  affect  the  character  of  the  note  as  a 
promissory  note  within  the  statute  cited. 

[M.  Note.— For  cases  in  point,  see  C!ent  Dig. 
vol.  83,  Umitation  of  Actions,  {  120.] 

8.  Samb. 

The  following  instrument  is  a  promissory 
note  within  the  statute,  viz.: 

"^112,86.  Springvale,  Mcl,  Feb.  17,  18B6. 

"Four  montiis  after  date,  for  value  received, 
I  promise  to  pay  to  K.  O.  Murray,  or  order,  one 
hundred  twelve  and  ■°Aoo  dollars,  with  interest 
at  six  per  cent,  the  same  being  for  the  following 
named  property  which  I  have  this  day  liought 
of  said  Murray:  One  brown  horse,  12  years 
old,  weight  1130  lbs.;  one  top  carriage,  made  by 
the  Watertown  Spring  Wagon  Co. ;  and  one  set 
of  one-horse  sleds,  called  the  'Nutter  sleds.' 
Said  horse,  carriage,  and  sleds  is  to  remain  the 
property  of  said  Murray  until  said  sum  and  in. 
terest  are  paid. 

"Payable  at  any  Nat  Bank. 

"Bradford  Quint" 

"Attest:    Dora  A.  Murray. 

[Eid.  Note.— For  cases  in  point  see  Cent  Dift 
vol.  33.  Limitation  of  Actions,  {  120.] 

(Official.) 

Exceptions  from  Supreme  Judicial  Court 
York  County. 
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Action  by  Bdward  O.  Murray  against  Brad- 
ford Quint  From  the  finding  of  the  trial 
court,  defendant  excepts.  Exceptions  over- 
ruled. 

Assumpsit  on  a  written  Instrument  of  the 
following  tenor: 

"$112.85.        Sprlngrale,  Me..  Feb.  17, 1896. 

"Four  months  after  date,  for  valne  re- 
ceived, I  promise  to  pay  E.  O.  Murray,  or 
order,  one  hundred  twelve  and  sn/^Qg  dol- 
lars, ^Itb  Interest  at  six  per  cent,  the  same 
being  for  the  following  named  property  which 
I  have  this  day  bought  of  said  Murray: 
One  brown  horse,  12  years  old,  weight  1180 
lbs.;  one  top  carrlag^e,  made  by  the  Water- 
town  Spring  Wagon  Co. ;  and  one  set  of  one- 
borse  sleds,  called  the  'Nutter  sleds.'  Said 
borse,  carriage,  and  sleds  Is  to  remain  the 
property  of  said  Murray  until  said  sum  and 
Interest  are  paid. 

"Payabje  at  any  Nat  Bank. 

"Bradford  Qnlnt 

"Attest:  Dora  A.  Murray." 

Plea,  the  general  Issue,  together  with  a 
brief  statement  that  the  defendant  "did  not 
at  any  time  within  six  years  next  before 
the  commencement  of  this  writ  promise  In 
manner  and  form  as  the  plaintiff  in  his  writ 
alleged  against  him." 

Heard  without  the  intervention  of  a  Jury, 
with  the  right  of  exception  by  either  party 
to  rulings  upon  questions  of  law. 

The  following  facts  were  agreed  upon: 
"The  signatures  of  the  maker  and  subscrib- 
ing witness,"  and  "that  no  payments  on  said 
Instrument  have  been  made,  and  no  new 
promise  given."  The  presiding  justice  found 
the  following  facts:  "The  personal  property 
described  In  said  Instrument  was  delivered  to 
the  defendant  on  the  day  of  its  date  as  a 
part  of  the  transaction  between  the  parties. 
The  defendant  since  the  date  of  this  trans- 
action has  resided  In  this  state." 

Upon  these  facts  the  presiding  Justice  ruled 
as  a  matter  of  law  that  the  Instrument  de- 
clared on  was  a  good  promissory  note,  and 
that  the  plaintiff  was  entitled  to  recover  the 
sum  named  therein,  viz.,  $112.85,  and  inter- 
est thereon  from  date.  To  this  mllng  the 
defendant  took  exceptions. 

The  case  appears  in  the  opinion. 

Argued  before  WISWBLL,  O.  J.,  and 
EMERY,  WHITEHOUSB,  SAYAaE,  and 
SPEAR,  JJ. 

Geo.  A.  Goodwin,  for  pialntUf.  Allen  ft 
Abbott  for  defendant 

EMERT,  J.  This  Is  an  action  counting  on 
the  following  written  instrument  as  a  prom- 
issory note^  viz: 

"$112.85.        Sprlngvale,  Me.,  Feb.  17,  1896. 

"Four  months  after,  date,  for  value  receiv- 
ed, I  promise  to  pay  B.  Q.  Murray,  or  order, 
one  hundred  twelve  and  "/loa  dollars,  with 
interest  at  six  per  cent,  the  same  being  for 
the  following  named  property  which  I  have 


this  day  bought  of  said  Murray :  One  brown 
horse,  12  years  old,  weight  1180  lbs.;  one 
top  can-lage,  made  by  the  Watertown  Spring 
Wagon  Co.;  and  one  set  of  one-horse  sleds, 
called  the  'Nutter  sleds.'  Said  horse,  car- 
riage, and  sleds  is  to  remain  the  property  of 
said  Murray  until  said  sum  and  Interest  are 
paid. 

"Payable  at  any  Nat  Bank. 

"Bradford  Quint 

"Attest:  Dora  A.  Murray." 

The  statute  of  limitations  was  set  up  in 
defense;  but  it  is  admitted  that  the  instru- 
ment was  signed  in  the  presence  of  an  attest- 
ing witness,  and  that  the  statute  does  not 
apply  to  this  action,  if  the  Instrument  is  a 
promissory  note  within  the  meaning  of  Rev. 
St  c.  83,  i  89,  which  declares  that  the  six- 
year  limitations  "do  not  apply  to  actions  on 
promissory  notes  signed  in  the  presence  of 
an  attesting  witness." 

The  defendant's  contention  is  that  the  in- 
strument is  simply  evidence  of  an  agreement 
by  the  plaintiff  to  sell  the  articles  therein 
named,  and  an  agreement  by  the  defendant 
to  purchase  and  pay  for  them;  that  there  is 
no  obligation  to  pay  till  the  sale  is  actually 
made — a  circumstance  striking  the  instru- 
ment out  of  the  category  of  promissory 
notes.  The  contention  cannot  be  sustained. 
By  the  express  terms  of  the  instrument  the 
defendant,  acknowledging  value  received,  un- 
conditionally promised  to  pay  to  the  plaintiff, 
or  his  order,  a  fixed  sum  of  money  at  a  fixed 
time.  This  is  all  that  is  necessary  to  con- 
stitute a  promissory  note  within  the  statute 
cited. 

The  additions  of  the  statement  of  the  con- 
sideration (not  being  illegal)  and  of  the  stipu- 
lation that  the  title  to  the  goods  bought  by 
the  promisee  shall  remain  in  the  plaintiff  on- 
til  the  performance  of  the  promise  do  not  at 
all  modify  the  explicit  terms  of  the  promise 
Itself.  There  is  no  inUmatlon  in  any  part  of 
the  Instrument  of  any  contingency  In  which 
the  defendant  need  not  pay  according  to  the 
explicit  terms  of  his  promise.  The  instru- 
ment is  a  promissory  note,  signed  in  the 
presence  of  an  attesting  witness,  and  the 
statute  of  limitations  does  not  apply.  Ool- 
ilns  V.  Bradbury,  M  Me.  87. 

Exceptions  overruled. 


oat  He.  148) 
FlDBLm  &  OASnAI/TT  CO.  v.  BODWBMi 
GRANITE   CO. 

(Supreme  Jndlcial  Court  of  Maine.    Nov.  27, 
1906.) 

1.  APPEAt/— Cases  or  Rbpobt— Disuissal. 

No  question  arising  in  a  case  should  be  re- 
ported to  the  law  court  for  original  decision, 
unless  at  such  a  stage  of  the  case  that  the  deci- 
sion of  question  shall  in  one  alternative  at 
least  be  a  final  disposition  of  the  case  itself,  Or 
unless  accompanied  by  a  stipulation  to  that 
effect. 

fEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  2,  Appeal  and  Error,  |{  ITSO-lTOi/bcTv: 
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2.  Sau— IsTEKLOorraoBT  UonoiT. 

A  motion,  under  Rev.  St  c.  84,  i  23,  to 
reqnire  a  party  to  produce  books  and  pai)er8  for 
inspection,  is  merely  interlocutory.  It  may  be 
granted  or  denied,  without  concluding  either 
party  upon  any  question  of  law  or  fact  involved 
in  the  issue  to  be  tried,  and  hence,  if  reported 
aa  in  this  case  without  such  stipulation,  the 
report  must  be  dismissed. 

fEld.  Note.— For  cases  in  point,  see  Cent  Dig. 
VOL  2,  Appeal  and  Error,  f  1791.1 

(OfSdal.) 

Report  from  Supreme  Judicial  Oonrt,  Knox 
County. 

Action  by  the  Fidelity  &  Casualty  Company 
against  the  Bodwell  Granite  Company.  Case 
r^orted.  Report  discharged,  and  case  dis- 
missed. 

Assumpsit  ni>on  four  separate  employers' 
liability  insurance  policies,  the  first  policy 
ranning  from  the  19tli  day  of  March,  1900, 
to  the  19tta  day  of  March  1901 ;  the  second 
from  the  19th  day  of  March,  1901,  to  the  19tb 
day  of  March,  1902;  the  third  running  from 
the  19th  day  of  March,  1902,  to  the  19th  day 
of  March,  1903 ;  the  fourth  running  from  the 
19th  day  of  March,  1903,  to  the  19th  day  of 
March,  1901. 

The  declaration  contained  eight  counts,  two 
upon  each  of  said  policies.  The  two  counts 
founded  upon  the  first  policy  are  as  follows: 

"In  a  plea  of  the  case  for  that  the  said  de- 
foidant  In  consideration  of  the  agreement 
and  contract  of  the  plaintiff  to  indemnify 
said  defendant  for  the  period  of  12  months, 
beginning  the  19th  day  of  March,  A.  D.  1900, 
and  ending  the  19th  day  of  March,  1901, 
against  loss  from  liability  for  damages  on 
account  of  bodily  injuries  acddentally  suf- 
fered within  said  period  by  any  employ^  or 
employes  of  said  defendant  engaged  as  cut- 
ters and  hewers  of  granite,  or  as  yardmen  or 
helpers  at  the  yards  of  said  company  at 
Vinalhaven,  Joneaboro,  and  Spruce  Head,  in 
said  state  of  Maine,  said  defendant  did  pay 
the  plaintiff  the  sum  of  $20  and  did  contract 
and  agree,  if  the  compensation  actually  paid 
to  all  employes  engaged  as  aforesaid  exceeded 
the  sum  of  $5,000  It  would  pay  to  the  plain- 
titt  an  additional  amount  of  40  cents  for  each 
$100  in  excess  of  said  sum  of  $5,000  paid  as 
compensation  as  aforesaid. 

"And  the  plalntifC  avers  that  said  defend- 
ant paid  as  compensation  as  aforesaid  a  large 
sum  In  excess  of  said  $5,000,  the  exact  amount 
of  which  Is  unknown  to  the  plaintiff,  but  which 
the  plalntifC  believes  and  therefore  avers  is 
at  least  $20,000,  and  the  defmdant  then  and 
there  promised  to  pay  the  plaintiff  four- 
'tenths  of  1  per  cent  on  the  total  amount  of 
the  sum  paid  as  aforesaid;  yet  the  defend- 
ant has  not  kept  its  said  contract  and  agree- 
ment, but  has  broken  tlie  same. 

"Also  for  that  the  said  defendant  In  con- 
sideration of  the  agreement  and  contract  of 
the  plaintiff  to  indemnify  said  defendant  for 
the  per^.od  of  12  months,  beginning  the  19tb 
day  of  March,  A.  D.  1900,  and  ending  the  19th 
day  of  March,  1901,  against  loss  from  lia- 


bility tor  damages  on  account  of  bodily  lit> 
Juries  accidentally  suffered  within  said  period 
by  any  employe  or  employes  of  said  defend- 
ant engaged  as  cutters  and  hewers  of  granite, 
or'  as  yardsmen  or  helpers  at  the  yards  of 
said  company  at  Vinalhaven,  Joneaboro,  and 
Spruce  Head,  in  said  state  of  Maine,  said 
defendant  did  pay  the  plaintiff  the  sum  of 
$20,  and  did  contract  and  agree,  If  the  com- 
pensation actually  paid  to  all  employes  en- 
gaged as  aforesaid  exceeded  the  sum  of  $5,- 
000,  It  would  pay  to  the  plaintiff  an  addi- 
tional amount  of  40  cents  for  each  $100  in 
excess  of  said  Bmn  of  $5,000  paid  as  com- 
pensation as  aforesaid:  and  did  further  con- 
tract and  agree  that  the  plaintiff  should 
have  the  right  at  all  reasonable  times  to 
examine  the  books  of  said  defendant  so  far 
as  they  related  to  compensation  paid  all  em- 
ployes at  work  as  aforesaid. 

"And  the  plaintiff  avers  that  said  defend- 
ant paid  as  compensation  as  aforesaid  a 
large  snm  In  excess  of  said  $5,000,  the  exact 
amount  of  which  Is  unknown  to  the  plaintiff, 
but  which  the  plaintiff  believes  and  there- 
fore avers  is  at  least  $20,000,  but  the  defend- 
ant has  not  paid  the  plaintiff  said  additional 
sum,  and,  although  often  requested  to  allow 
the  plaintiff  said  right  and  opportunity  to 
examine  Its  books  as  aforesaid,  said  defend- 
ant has  neglected  and  refused  so  to  do,  and 
hath  not  kept  Its  said  contract  and  agree- 
ment, but  hath  broken  the  same." 

The  other  counts  were  of  the  same  tenor  as 
the  foregoing  with  the  necessary  changes  of 
dates,  etc. 

The  writ  was  returnable  at  the  January 
term,  1905,  of  the  Supreme  Judicial  Court, 
Knox  county.  At  the  April  term  of  said 
court  the  defendant  filed  as  Its  plea  the  gen- 
eral issue.  After  this  plea  had  been  filed, 
the  plaintiff  made  the  following  motion: 

"And  now  comes  the  plaintiff  In  the  above- 
entitled  action  and  says:  That  Issue  has  been 
Joined  therein;  that  certain  written  instru- 
ments in  the  possession  of  the  defendant  are 
material  to  the  Issue  in  said  action,  namely, 
the  books  and  pay  rolls  of  the  defendant 
showing  the  amount  paid  In  wages  by  the 
defendant  to  the  several  classes  of  employes 
described  In  the  declaration  in  said  action, 
and  without  the  information  contained  In 
said  written  instruments  the  plaintiff  Is  un- 
able to  properly  prepare  this  case  for  hear- 
ing, and  that  said  books  and  papers  are  neces- 
sary to  the  proofs  of  the  plaintiff's  case. 

"That  access  thereto  has  been  demanded  by 
and  on  behalf  of  the  plaintiff,  and  has  been 
refused  by  said  defendant 

"That  the  same  long  have  been  and  now 
are  in  the  possession  of  said  defendant 

"Wherefore  the  plaintiff  moves  that  after 
notice  to  the  said  defendant  and  hearing  there- 
on said  defendant  may  be  required  to  pro- 
duce all  of  Its  books  and  its  pay  rolls  re- 
lating to  wages  paid  to  the  employes  de- 
scribed in  said  declaration." 

A  hearing  was  had  upon  this  motion  at 
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aaid  April  tenn  of  bbM  eonrt,  and  certain 
evidence  offered  by  the  defendant  was  taken 
out  At  the  close  of  this  hearing,  and  with- 
out any  ruling  or  decision  by  the  presiding 
justice,  It  was  agreed  that  the  matter  de- 
lating to  the  motion  should  be  reported  to 
the  law  court,  and  that,  "upon  so  much  of 
the  foregoing  evidence  as  Is  legally  admis- 
sible, the  law  court  Is  to  make  such  order  as 
the  rights  of  the  parties  may  require." 

For  reasons  which  are  stated  in  the  opin- 
ion, the  law  court  refused  to  act  on  the  mo- 
tion, but  ordered  the  r^ort  discharged  and 
tbe  case  dismiased  from  the  law  docket. 

Argued  before  WISWBLL,  O.  J.,  and  BM- 
BBY,  SAVAGE,  POWERS,  PEABODY,  and 
8PEAB,  JJ. 

Arthur  &  LlttleQeld,  for  plaintiff.  Joseph 
B.  Moore,  for  defendant. 

EMERY,  J.  In  this  case  after  issue  was 
joined,  but  oefore  any  trial  of  that  issue  the 
plaintiff  filed  a  motion  under  the  statute 
(Rev.  St  c.  84,  t  23)  that  the  defendant  be 
required  to  produce  for  inspection  certain 
books  and  papers  alleged  to  be  in  Its  posses- 
sion and  material  to  the  issue.  The  presid- 
ing justice  made  no  decision  nor  order  on 
tills  motion,  but  by  agreement  of  the  parties 
reported  It  for  tbe  law  court  "to  make  such 
order  as  the  rights  of  the  parties  require." 
There  was  no  stipulation  for  any  disposition 
of  the  case  as  tue  result  of  the  order  of  the 
law  court  either  way. 

We  think  the  parties,  In  causing  this  mo- 
tion to  be  reported  In  this  way  by  itself  be- 
fore verdict  have  misapprehended  the  func- 
tion and  jurisdiction  of  the  law  court  The 
motion  is  merely  interlocutory.  W.  U.  Tel. 
Go.  V.  Locke,  107  Ind.  9,  7  N.  E.  679.  It 
may  be  granted  or  denied  without  concluding 
either  party  upon  any  question  of  law  or 
fact  involved  in  the  issue  to  be  tried,  and  no 
stipulation  was  made  that  either  party 
should  be  so  concluded.  Cases  cannot  be 
thus  sent  to  the  law  court  piecemeal,  one 
question  at  a  time,  the  case  to  be  returned 
again  to  the  law  court  when  and  as  often 
as  another  question  may  arise.  Monaghan 
V.  Longfellow,  82  Me.  419,  19  Atl.  857.  As 
said  by  the  Court  in  State  v.  Brown,  75  Me. 
466:  "If  the  case  be  sent  to  us  once  in  this 
way,  there  Is  no  reason  why  it  could  not 
come  up'  in  tbe  same  way  over  and  over 
again  upon  motions  possible  to  be  made." 
That  the  parties  agree  to  such  a  course  does 
not  make  it  lawful.  It  would  transform  the 
law  court  into  an  advisory  board  for  tbe 
direction  of  the  business  of  the  court  at  nisi 
prius,  a  function  tbe  law  court  cannot  assume. 
Noble  V.  Boston,  111  Mass.  485. 

All  interlocutory  motions  and  other  inter- 
locutory matters  should  be  disposed  of  at 
nisi  prius,  saving  to  tbe  parties  their  rights 
of  exception  or  appeal,  if  any.  They  should 
not  be  sent  to  the  law  court  even  upon  re- 
port at  the  request  of  the  parties,  except  at 
such  stage  of  tbe  case,  or  upon  such  stipula- 


tion, that  a  dedsioa  of  the  question  iuay,  in 
one  alternative  at  least  dispose  of  tbe  case 
Itself.  The  Legislature  in  constituting  the 
law  court  and  defining  its  jurisdiction  (Rev. 
St  c.  79,  S  46)  did  not  intend  it  to  l>e  used  as 
a  substitute  for  presiding  justices  nor  to 
relieve  judges  in  the  trial  courts  from  the 
duty  of  deciding;  as  they  arise,  mere  inter- 
locutory questions  incident  to  the  progress 
of  the  trial  or  the  case. 

As  well  might  motions  for  the  appointment 
of  auditors  or  surveyors,  or  questions  of  the 
admissibility  of  evidence,  or  requests  for  in- 
structions, etc.,  be  sent  to  the  law  court  for 
original  decision.  It  Is  evident  however, 
that  even  by  agreement  of  parties,  a  trial 
should  not  be  interrupted  or  postponed  In 
order  to  obtain  the  opinion  of  the  law  court 
upon  such  questions,  at  least  unless  tbe  par- 
ties stipulate  that  the  opinion  in  some  al< 
temative  shall  practically  end  the  case.  No- 
ble V.  Boston,  111  lifass.  486.  The  result  of 
tbe  trial  may  entirely  eliminate  the  inter- 
locutory matter  from  tbe  case. .  Thus,  in  this 
case.  If  the  motion  be  granted,  the  defendant 
may  yet  obtain  a  verdict  and  judgment  and 
vice  versa.  In  such  event  the  ruling  upon 
the  motion  will  become  immaterial,  and  a 
decision  upon  It  useless.  The  law  court  can- 
not be  required,  and,  Indeed,  has  no  juris- 
diction, to  decide  pronatnrely  interlocutory 
questi(His  which  tbe  subsequent  proceedings 
in  tbe  case  may  show  to  be  wholly  immate- 
rial, unless,  as  already  stated,  the  parties 
stipulate  that  the  decision  may,  in  one  al- 
ternative at  least  supersede  further  pro- 
ceedings. 

Report  discharged. 

Case  dismissed  from  the  law  docket 


(IM  Me.  16S) 
AMERICAN  WOOLEN  CO.  v.  KENNEBEC 
WATER  DIST, 

(Supreme  Judicial  Court  of  Maine.    Nov.  30, 
1006.) 

1.  Watkb»-<Jk«at  Ponds— Powebs  of  Star. 

Lakes  and  ponds  of  more  than  10  acres  in 
extent  are  known  as  "great  ponds"  and  are  un- 
der the  ownership  and  control  of  the  state  for 
the  benefit  of  the  public.  The  state  can  at  it* 
discretion  authorize  the  diversion  of  their  wa- 
ters for  public  purposes,  without  providing  com- 
pensation to  riparian  owners  upon  the  ponds  or 
their  outlets.  Auburn  v.  Union  Water  Power 
Co.,  38  Atl.  561.  90  Me.  576,  38  L.  B.  A.  188, 
affirmed  to  the  above  extent 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  48,  Waters  and  Water  Courses,  i  123.] 

2.  Samb  — Gbast  by  Stat«  — Divkbsion   or 

\^  ATlCRft 

When  the  Legislature  has  directly  granted 
authority  to  divert  water  from  a  great  pond  for 
public  purposes,  witliout  requiring  as  a  pre- 
requisite any  proceedings  for  condemnation  or 
for  the  ascertainment  and  payment  of  damages, 
the  grantee  can  l)egin  sncii  diversion  at  once, 
and  a  bill  in  equity  to  restrain  such  diversion 
until  such  proceedings  are  liad  cannot  be  bus- 

(Official.)  D  git  zed  by  ^OOQ IC 
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B^Mit  from  Supreme  Judicial  Court,  Ken- 
nebec County.    In  equity. 

Bill  by  the  American  Woolen  Company 
against  the  Kennebec  Water  District,  pray- 
ing tbat  the  defendant.  Its  servants,  agents, 
or  atttxneys,  be  enjoined  and  restrained  by 
temiwrary  and  perpetual  injunctlcm  firom 
taking  its  supply  of  water  from  China  Iialce, 
In  Kennebec  county,  until  certain  condemna- 
tion proceedings,  which  the  plalntifF  alleges 
are  required  by  law,  shall  have  been  had, 
and  for  such  other  and  farther  relief  as  the 
nature  of  the  case  may  require.  To  this  bill 
the  defendant  filed  a  general  demurrer. 

At  the  hearing  before  the  Justice  of  the 
first  instance,  and  by  agreement  of  the  par- 
tics,  it  wag  ordered  that  the  cause  be  "re- 
ported to  the  law  court  to  be  heard  on  the 
bin  and  demurrer."    Bill  dismissed. 

Argued  before  WISWELL,  C.  J.,  and  BM- 
ERY,  WHITEHOTJSB,  SAVAGE,  PEA- 
BODY,  and  SFBAB,  JJ. 

Raymond  &  Gordon  and  Charles  F.  John- 
son, for  plaintiff.  Harrey  D.  Baton,  for  de- 
fendant. 

BMERT,  3.  This  Is  a  case  in  equity  re- 
ported upon  demurrer  to  the  bill.  The  ma- 
terial allegations  in  the  Mil  may  be  stated 
concisely  as  follows:  China  Lake,  in  Ken- 
nebec County,  has  an  area  of  some  six 
square  miles,  and  the  outlet  of  its  waters 
is  through  Mile  brook,  into  the  Sebastlcook 
river.  The  defendant  corporation,  the  Ken- 
nebec Water  District,  composed  of  the  ter- 
ritory and  people  of  Watervllie  and  Fair- 
field village,  bad  legislative  authority,  by 
chapter  200,  p.  351,  Priv.  &  Sp.  Laws  1899, 
to  take  water  from  China  Lake  for  the  pur- 
pose of  supplying  the  inhabitants  and  munic- 
Ipalides  of  Watervllie,  Fairfield  Village,  Ben- 
ton, and  Wlnslow  with  pure  water  for  do- 
mestic and  municipal  purpose*.  Acting  un- 
der this  authority,  the  watCT  district  has 
laid  a  large  pipe  from  China  Iiake  to  its 
pumping  station  in  Watervllie,  with  an  in- 
take lower  than  the  bed  of  the  natural  out- 
let of  the  lake,  and  through  this  pipe  is  con- 
stantly drawing  a  large  quantity  of  water 
from  the  lake  materially  lowering  Ms  natu- 
ral level  and  the  natural  flow  of  water 
through  the  outlet  down  Mile  brook.  This 
diversion  of  water  from  the  lake  materially 
reduces  the  capacity,  efficiency,  and  value 
of  a  pre-existing  mill  privilege  and  mill  of 
the  plalntlfF  on  Mile  brook  below  the  outlet 

The  water  district  was  not  required  by  Its 
charter  to  go  through  ahy  process  of  con- 
demnation of  the  right  to  take  water  from 
China  Lake,  and  did  not  do  so.  It  simply 
laid  Its  pipe  and  diverted  the  water  as  under 
a  grant  from  one  having  the  full  right  By 
its  charter,  however,  the  water  district  was 
made  liable  for  all  damages  that  should  "be 
sustained  by  any  person  or  corporations  in 
their  property  by  taking  of  any  land  what- 
soerer,  or  mill  i^ivileges  within  the  district 


or  water  from  Snow  pond,  or  by  flowage,  or 
by  excavating  through  any  land  for  the 
purpose  of  laying  pipes,  building  dams  or 
constructing  reservoirs.  If  any  person  sus- 
taining damages  as  aforesaid  and  said  cor- 
poration sliall  not  mutually  agree  upon  the 
sum  to  be  paid  therefor,  such  person  may 
cause  bis  damages  to  be  ascertained  in  the 
same  manner  and  under  the  same  conditions, 
restrictions  and  limitations  as  are  or  may  be 
prescribed  in  case  of  damages  by  the  laying 
out  of  highways."    Section  3  of  the  Charter. 

The  prayer  of  the  bill  is  that  the  wat» 
district  be  enjoined  from  taking  any  water 
from  China  Lake  until  it  shall  have  acquired 
the  right  to  do  so  by  due  proceedings  for 
condemnation.  Hence  the  question  now  pre- 
sented is,  not  whether  the  plaintiff  is  entitled 
to  any  compensation  for  the  injury  done  its 
property  by  the  water  district's  diversion  of 
water  from  China  Lake,  but  is  whether  ttie 
water  district  could  lawfully  begin  and  con- 
tinue such  diversion  fpr  the  purposes  named 
in  its  charter,  without  first  going  through 
some  process  of  condemnation  to  acquire  the 
right.  If  It  could,  then,  of  course,  the  plain- 
tiff must  be  remitted  to  its  claim  for  comi>en- 
satlon,  and  must  assert  tbat  claim  by  some 
other  process  than  a  bill  in  equity. 

China  Lake  is  a  "great  pond,"  being  of 
more  than  10  acres  in  extent,  and  hence, 
with  its  waters,  is  public  property  owned 
and  controlled  by  the  state  for  the  benefit  of 
the  public.  The  colonial  ordinance  of  1641-7, 
reserving  to  the  government  full  ownership 
and  sovereignty  over  great  ponds,  vyas  ex- 
tended to  the  territory  of  Maine  with  the  same 
force  as  in  Massachusetts.  The  extent  of 
that  ownership  and  sovereignty  came  before 
the  court  in  Massachusetts  in  the  case  of  Wa- 
tuppa  Reservoir  Co.  v.  Fall  River,  147  Mass. 
S48,  18  N.  B.  465,  1  L.  R.  A.  466.  The  qnea- 
tion  there  presented  was  whether  the  Legis- 
lature could  lawfully  and  ^ectually  grant 
to  the  dty  of  Fall  River  the  right  to  take 
water  from  North  Watnppa  pond,  a  "great 
pond,"  for  domestic  and  public  uses,  without 
providing  for  compensation  to  be  made  for 
damage  caused  thereby  to  mills  and  mill 
privileges  on  the  outlet  stream  below  the 
pond.  In  an  elaborate  opinion,  It  was  held, 
In  effect  that  under  the  colonial  ordinance, 
except  as  to  grants  made  prior  to  the  ordin- 
ance, the  state  liad  full  propriety  in,  and 
sovereignty  over,  the  waters  of  great  ponds, 
and  could  at  discretion  divert  the  waters  and 
authorize  their  diversion  for  public  usee 
without  providing  compensation  to  riparian 
owners  injured  thereby;  that  riparian  lands 
on  a  river  or  stream  flowing  out  of  a  great 
pond  are  subject  to  this  right  of  the  state  to 
authorize  a  diversion  of  the  water  of  the 
pond  for  public  puriXMcs,  and  must  bear 
without  compensation  any  damage  caused  by 
the  exercise  of  that  right  by  the  state,  unless 
the  state  shall  choose  to  make  compensation; 
that  where  the  state,  in  granting  authority  t{p 
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divert  the  water,  has  not  required  compensa- 
tion to  be  made  to  riparian  owners  for  dam- 
ages sustained,  none  need  oe  made.  True, 
three  justices  dissented,  but  the  concurring 
Justices  were  Morton,  chief  justice,  and 
sometime  governor  of  the  commonwealth. 
Field,  afterward  chief  justice,  Devens,  at 
one  time  United  Str.tes  Attorney  General, 
and  Holmes,  now  a  Justice  of  the  United 
States  Supreme  CJourt — a  notable  array  of 
eminent  jurists.  Their  opinion  has  never  been 
overruled.  In  Auburn  v.  Union  Wata:  Power 
Co„  90  Me.  576,  38  Ati.  561, 38  U  R.  A.  188,  the 
same  doctrine  in  all  its  extent  was  without  dis- 
sent declared  to  be  the  law  of  this  state. 
The  grounds  of  the  doctrine  are  fully  and 
convincingly  stated  In  the  cases  cited  and 
there  is  no  need  to  Iterate  them  here.  In- 
deed, the  plaintiff's  counsel  do  not  now  ques- 
tion the  authority  of  the  Massachusetts  case. 
They  only  contend  that  this  court,  in  the 
Auburn  Case,  90  Me.  576,  38  AU.  561,  38  L. 
R.  A.  188,  erroneously  went  beyond  the  Mas- 
sachusetts case  and  erroneously  held  that 
the  Legislature  could  not  lawfully  require 
its  grantee  of  the  right  to  take  water  from 
a  great  pond  for  public  purposes  to  make 
compensation  for  property  injured  thereby. 
Upon  this  contention  we  have  now  no  oc- 
casion to  express  or  form  any  opinion,  as 
the  question  has  not  yet  been  presented.- 

Such  being  the  settled  law,  it  follows  that 
the  authority  given  to  the  water  district  In 
its  charter  was  not  merely  authority  to  ex- 
ercise the  power  of  eminent  domain,  au- 
thority to  acquire  by  some  condemnation 
proceedings  the  right  to  take  water  from  the 
lake,  but  was  authority  to  take  directly  and 
at  once.  The  grant,  as  to  China  Lake,  was 
of  authority  to  take  public  property,  not  pri- 
vate property.  No  proceedings  by  way  of 
condemnation  were  necessary  to  vest  in  the 
grantee  the  right  granted,  and  none  were 
required.  Condemnation  proceedings  of  pub- 
lic property  or  public  rights  already  direct- 
ly granted  would  be  anomalous  and  super- 
fluous. 

Conceding,  arguendo,  that  by  the  terms  of 
its  charter  the  water  district  is  made  liable 
to  plaintiff  for  all  damages  done  Its  mill  priv- 
ilege and  mill,  nowhere  in  the  charter  do  we 
find  any  stipulation  that  these  damages  must 
be  {>ald,  or  even  adjudicated,  before  the  wa- 
ter district  begins  to  take  water.  No  au- 
thority is  given  the  district  to  initiate  pro- 
ceedings for  that  purpose.  It  Is  for  the  per- 
sons or  corporations  "sustaining  damage" 
to  begin  such  proceedings.  Section  3  of  the 
Charter. 

In  fine.  It  does  not  yet  appear  that  the 
water  district  Is  taking  water  from  China 
Lake  without  right.  Hence  the  injunction 
prayed  for  should  not  be  ordered.  Whether 
the  district  should  pay  the  plaintiff  for  dam- 
ages caused  by  such  taldng  is  another  ques- 
tion, to  be  determined  in  another  ^nroceeding. 

BUI  dismissed,  with  costs. 


(217  FB.  19S) 

In  re  SOWBB'S  BSTATBl 

(Supreme   Conrt  of   Pennsylvania.    March   11, 
1907.) 

WHXB— CONSTBTTCTION. 

Testator  gave  his  dwelling  hoase  to  his  wife 
for  life,  to  be  considered  as  part  of  his  residuary 
estate,  with  the  provision  that  if  his  nephew, 
within  a  reasonable  time  after  the  death  of  the 
wife,  desired  to  occupy  the  dwelling  house,  he 
might  do  80  at  an  aminal  rental  of  $300.  and 
that,  if.  he  did  not  so  elect,  any  member  of  the 
family  bearing  the  family's  surname  could  oc- 
cupy the  residence  at  the  same  rental,  paying 
all  taxes  and  assessments  and  making  necessary 
repairs.  Held,  that  the  nephew  merely  acquired 
the  right  of  first  choice  as  to  the  ofx:upancy  of 
the  premises,  and,  if  he  so  elected,  he  was  bound 
to  pay  the  annual  rental  and  taxes  and  assess- 
ments. •^ 

Mitchell,  G.  3.,  and  Fell,  J.,  dissenting. 

Appeal  from  Orphans'  Court,  Philadelphia 
County. 

In  the  matter  of  the  estate  of  Charles  O. 
Sower,  deceased.  From  a  decree  dismissing 
exceptions  to  adjudication,  Albert  M.  Sower 
appeals.    Affirmed. 

Argued  before  MITCHELL,  0.  J.,  and 
FELL,  BKOWN,  MESTBBZAT,  POTTBB, 
ELKIN,  and  STEWART,  JJ. 

J.  Whltaker  Thompson,  for  appellant 
Meredith  Hanna,  Francis  Fisher  Kane,  and 
Warren  C.  Oraham,  for  appellees  the  Chil- 
dren's Aid  Society,  Protestant  Episcopal  Mis- 
sion, and  Women's  Christian  Association. 
Joseph  S.  Goodbread,  for  appellees  Mary  E. 
Stokes,  Lillle  W.  Shipley,  and  Rev.  Malcolm 
A-  Shipley,  Jr. 


POTTER,  J.  The  question  raised  by  this 
appeal  involves  the  proper  construction  to  be 
given  to  the  following  paragraphs  of  the  will 
of  Charles  6.  Sower,  deceased:  "At  the  time 
of  the  decease  of  my  said  wife,  Caroline  A. 
Sower,  I  order  and  direct  that  my  dwelling 
house,  situate  at  No.  1926  Arch  street,  in  the 
city  of  Philadelphia,  and  the  lot  of  ground 
adjoining  the  same  on  the  west  thereof,  be 
considered  as  part  of  my  residuary  estate, 
subject  to  the  conditions  and  stipulations 
hereinafter  set  forth  as  follows:  If  Albert 
M.  Sower  shall,  within  a  reasonable  time  after 
the  decease  of  my  said  wife,  Caroline  A. 
Sower,  express  to  my  trustee  a  desire  to  ac- 
cept said  dwelling  house  and  the  lot  of  ground 
south  of  the  same  to  Cuthbert  street  as  a 
residence,  he  shall  be  allowed  so  to  do  upon 
the  payment  to  my  trustee  of  an  annual 
rental  of  300  dollars.  If  the  said  Albert  M. 
Sower  shall  not  so  elect  to  occupy  the  said 
house  and  lot  then  any  member  of  the  Sower 
family  bearing  that  surname  shall  be  allowed 
to  occupy  the  same  as  a  residence,  provided 
the  person  so  electing  shall  pay  to  my  trustee 
an  annual  rental  therefor  of  300  dollars,  and 
shall  pay  all  taxes,  water  rent,  municipal  or 
other  assessments  which  may  be  levied  upon 
the  said  premises  and  shall  pay  for  all  gas  ' 
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consumed  upon  tbe  premises  and  shall  make 
all  necessary  repairs  thereto  and  shall  pro- 
duce to  my  said  trustee  or  any  one  represent- 
ing It  receipts  for  all  such  payments."  The 
appellant,  Albert  M.  Sower,  did  elect  to  oc- 
cupy the  properly  mentioned,  and  he  contends 
that  under  the  provisions  of  the  will  the  trus- 
tee should  be  directed  to  put  the  property  In 
good  condition  for  occupancy,  and  should  set 
aside  a  sum  of  money  sufficient  to  meet  the 
taxes,  water  rent,  gas  bills,  repairs,  and  mu- 
nicipal and  other  assessments  on  the  prop- 
erty, so  long  as  he,  the  said  Albert  M.  Sower, 
shall  continue  to  occupy  It  The  orphans' 
court  has  decided  against  this  contention,  and 
holds  that  it  was  the  intention  of  the  testator 
to  Impose  alike  upon  the  nephew  or  any  mem- 
ber of  the  Sower  family  who  might  elect  to 
occupy  the  premises  the  burden  of  making 
repairs,  payment  of  gas  bills,  water  rent,  and 
taxes,  In  addition  to  the  payment  of  the  nomi- 
nal sum  of  $300  annual  rental.  It  holds  that 
Albert  M.  Sower  merely  had  the  first  right  of 
choice,  as  to  the  occupancy  of  the  premises, 
but  in  no  other  way  was  he  to  be  favored. 

We  agree  with  the  construction  adopted  by 
the  orphans'  court  As  we  view  it  Albert  M. 
Sower  bad  an  estate  for  life  in  the  property, 
subject  to  the  payment  of  the  sum  of  |300 
per  annum  to  the  trustee,  and  the  only  duty 
imposed  upon  the  trustee  In  this  request  Is  to 
receive  the  annual  rental,  and  when  the  prop- 
er time  comes,  exercise  the  power  of  sale. 
The  will  contains  no  provision  for  the  reten- 
tion of  funds  to  meet  the  charges  against  the 
property,  nor  does  It  contemplate  the  with- 
holding of  any  part  of  the  estate  from  the  dis- 
tribution provided  for  In  the  will.  The  lan- 
guage used  is:  "If  the  said  Albert  M.  Sower 
shall  not  so  elect  to  occupy  the  said  house  and 
lot  then  any  member  of  the  Sower  family 
bearing  that  surname  shall  be  allowed  to 
occupy  the  same  as  a  residence."  Then  fol- 
lows the  provision  that  the  person  bo  electing 
shall  pay  the  annual  rental,  all  taxes,  water 
rent,  gas,  repairs,  etc. 

The  auditing  judge  points  out  that  If  "the 
Intoitlon  had  been  to  confine  the  obligation  to 
pay  for  repairs,  taxes,  gas  bills,  etc.,  to  the 
person  taking  In  the  event  of  the  n^hew's 
refusal,  the  obvious  and  natural  mode  of  ex- 
pression would  have  been  'provided  that  such 
person  shall,'  etc.;  but  Instead  of  this  It  is 
*provided  that  the  person  so  electing  shall 
pay,'  etc.,  clearly  Implying  that  the  person 
may  be  the  nephew.  If  he  'elects,'  or  the  other 
one  sumamed  Sower,  If  be  should  not"  This 
interpretation  is  not  only  natural,  but  it  Is 
reasonable.  The  fair  rental  value  of  the 
property  is  $1,200  per  annum,  and  it  is  hardly 
conceivable  that  the  testator,  if  be  intended 
his  nephew  to  pay  nothing  more  than  $300 
per  year,  would  anticipate  that  so  advanta- 
geous an  offer  would  be  declined.  On  the 
other  hand,  it  may  have  seemed  to  him  quite 
possible  that  the  cost  of  repairs,  taxes,  water 
rent  gas,  etc.,  added  to  the  stipulated  rental. 


might  cause  the  nephew  to  hesitate,  and  per- 
haps decline;  and  in  that  event  naturally 
enough,  the  testator  held  out  the  same  ofCer 
to  others  of  the  6ame  family  name.  The 
conclusion  reached  by  the  orphans'  court  is 
fully  sustained  by  the  reasoning  of  the  au- 
diting judge. 

The  assignments  of  error  are  overruled,  the 
decree  of  the  orphans'  court  la  afllrmed,  and 
this  appeal  Is  dismissed  at  the  cost  of  appel- 
lant 

MITCHELL,  O.  J.  (dissenting).  The  con- 
struction of  the  will  adopted  by  the  orphans' 
court  Is  clearly  contrary  to  the  grammatical 
construction  of  the  testator's  words,  and  ap- 
pears to  me  to  be  also  contrary  to  his  plain 
Intent  He  belonged  to  a  family  somewhat 
noted  In  the  local  annals  of  Philadelphia  for 
a  century  and  a  half,  and  his  will  manifests 
his  pride  In  the  name  and  In  the  continuous 
occupation  of  the  same  property.  His  scheme 
of  disposition  was  in  accordance  with  this 
feeling.  The  house  was  given  to  his  widow 
for  life,  she  paying  no  rent;  after  her  death 
to  the  favored  relative,  Albert  Sower,  be  pay- 
ing a  rental  of  $300.  If  Albert  should  not 
occupy  the  house,  then  the  option  to  do  so 
should  go  to  "any  member  of  the  Sower  fam- 
ily bearing  that  surname,"  paying  a  rental 
of  $300  and  all  taxes,  water  rents,  etc.  This 
Is  the  grammatical  construction,  and  it  ac- 
cords with  the  actual  Intent.  The  draughts- 
man of  the  will,  .whether  testator  himself  or 
another,  was  plainly  an  educated  man,  accus- 
tomed to  the  correct  use  of  the  English  lan- 
guage. He  expressed  the  classificat:on  of 
beneficiaries  above  indicated  clearly,  put  a 
full  period  after  the  gift  to  Albert,  and  attach- 
ed the  additional  burden  of  taxes,  etc.,  only  to 
the  other  members  of  the  Sower  family  who 
might  take  the  place  of  Albert  Punctuation 
is  not  to  control  the  manifest  meaning  of  a 
sentence,  but  it  Is  not  to  be  disregarded  light- 
ly, especially  In  the  case  of  a  writer  accus- 
tomed to  its  proper  use.  In  the  present  case 
a  full  period  is  set  aside,  contrary  to  the 
grammatical  requirements,  and  the  plain  in- 
tent of  the  language,  and  only  in  deference  to 
a  general  Intent,  assumed,  not  from  anything 
the  testator  said,  but  from  what  the  court 
think  he  could  not  have  meant  I  would  re- 
verse this  decree. 

FELL,  3v  Joins  In  this  dissent. 


on  Fa.  M0> 
KBANB  V.  MOFFLT. 
(Supreme  Court  of  Pennsylvania.    March   11, 
1907.) 

COBPOBATTOnS  — .  REOROAKIZATIOH  —  ASSBSS- 

MXHTB— Default  of  Stockholdess. 

The  reorganization  committee  of  the  stock- 
holders of  an  insolvent  incorporation  presented 
a  plan  to  the  stockholders  for  the  reorganiza- 
tion, with  a  time  limit  for  the  payment  of  as- 
sessments on  the  stock  to  carry  ,ont^' 
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Beld,  that  *  stoeUtolder  who  defaulted  on  bis 
assessment  had  no  standini;  thereafter  to  compel 
the  committee  to  accept  his  assessment,  because 
it  accepted  assessments  from  other  stoclcholders 
after  the  specified  time  for  payment  had  expired. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  12,  Corporations,  S  2301.] 

Appeal  from  Conrt  of  Common  Pleas,  Phil- 
adelphia Oonnty. 

BUI  by  PblUp  Keane  against  John  W.  Mof- 
fly  and  others.  From  a  decree  sustaining  a 
demurrer,  plaintiff  appeals.    Affirmed.^ 

Argued  before  MITCHELL,  C.  J.,  and 
FBLL,  BBOWN,  MBSTBBZAT,  POTTBB, 
and  STEWABT,  JJ. 

Wm.  O.  Armstrong,  for  appellant  P.  F. 
Botbermel,  for  appellees.  Wm.  Meade  Flet- 
cher, for  Lake  Superior  Corporation. 

POTTGB,  J.  This  was  a  bill  in  equity  filed 
by  the  plaintiff  against  John  W.  MoiSy  and 
others,  known  as  the  "Moffly  Reorganization 
Committee  of  the  Consolidated  Lake  Superior 
Company,"  and  the  Lake  Superior  Corpora- 
tion. It  Is  alleged  in  the  bill  that  plaintiff 
owned  1,200  shares  of  the  common  stock  of 
the  Consolidated  Lake  Superior  Company; 
that  said  corporation  during  the  latter  part 
of  1002  became  Insolvent,  and  shortly  after- 
wards a  recelyer  was  appointed  therefor; 
that  thereafter,  during  the  year  1903,  a  com- 
mittee known  as  the  "Moffly  Reorganization 
Committee  of  the  Consolidated  Lake  Superior 
Company"  was  formed  for  the  purpose  of  de- 
vising ways  and  means  to  raise  funds  to  re- 
organize the  said  Consolidated  Lake  Superior 
Company ;  that  said  committee  decided  that 
this  purpose  should  be  accomplished  by  as- 
sessing upon  the  owner  of  each  share  of  the 
common  and  preferred  stock  of  the  said  Con- 
solidated Lake  Superior  Company  an  assess- 
ment of  |3  per  share,  to  be  paid  to  the  re- 
organization committee  to  provide  working 
capital,  etc.,  and  that  a  new  company  should 
be  formed,  whose  capital  stock  should  con- 
sist of  one  class  of  stock  only,  which,  to- 
gether with  certain  Income  bonds,  should  be 
distributed  to  the  stockholders  of  the  old 
company  In  such  proportions  as  were  desig- 
nated by  the  committee;  that  the  said  reor- 
ganization committee  fixed  May  17,  1904,  as 
the  last  day  on  which  the  aforesaid  assess: 
ment  could  be  paid.  The  committee  ofllcially 
notified  the  stockholders  of  the  old  company 
of  the  plan  for  reorganization,  together  with 
the  fact  that  after  said  date  no  more  assess- 
ments would  be  received.  The  plaintiff  did 
not  pay  bis  assessment  upon  the  date  named, 
bat  he  avers  that  on  July  19, 1904,  immediate- 
ly upon  bis  discovery  that  the  committee  and 
corporation  were  receiving  assessments  of 
certain  other  stockholders,  notwithstanding 
the  time  had  gone  by,  he  tendered  the  assess- 
ment upon  his  Bbares;  bat  the  said  commit- 


tee and  corporation  refused  to  accept  it  He 
therefore  prays  that  the  defendants  be  re- 
quired to  accept  from  him  bis  stock,  together 
with  the  assessment  of  fS  per  share  thereon, 
and  that  he  be  permitted  to  participate  In 
the  reorganization.  The  defendants  demur- 
red to  the  bill,  setting  forth,  among  other 
things,  that  the  bill  was  defective,  In  that  it 
did  not  show  privity,  or  set  forth  any  trust 
relationship  between  the  committee  and  plain- 
tiff, with  reference  to  the  stock  of  the  old 
company  or  the  alleged  new  corporation; 
that  the  time  for  making  tender  had  elapsed 
at  the  time  plaintiff  tendered  his  stock;  that 
no  trust  relationship  between  plaintiff  and 
defendants  had  been  shown;  and  that  even 
If  defendants  did  voluntarily  accept  from  oth- 
er stockholders  assessments  after  the  date 
named,  they  bad  a  legal  right  so  to  do,  and 
to  refuse  to  accept  plalntlfTs  tender.  The 
court  below  sustained  the  demurrer  without 
filing  any  opinion. 

It  Is  sufficient  for  us  to  say  that  the  bill 
does  not  show  that  the  plaintiff  participated 
or  was  In  any  way  Interested  in  the  forma- 
tion of  the  reorganization  committee,  and  It 
does  not  appear  that  the  plan  of  reorganiza- 
tion vests  any  rights  in  any  persons  exc^t 
those  who  have  accepted  and  agree  to  be 
bound  by  the  terms  thereof.  The  members  of 
the  committee  owe  no  obligation  to  any  stodc- 
holder,  as  such.  They  had  a  right  to  limit 
the  terms  of  subscription  to  the  reorganiza- 
tion scheme  In  any  manner  which  they  deem- 
ed to  be  for  their  best  Interests.  As  a  mat- 
ter of  fact  they  did  determine  to  offer  the 
privileges  of  Joining  In  their  plan  to  such 
stockholders  as  would  pay  the  assessment  of 
$3  a  share  before  May  17,  1904.  The  stock- 
holders who  did  make  such  payment  within 
the  time  limited  had  then  a  clear  right  to  pro- 
ceed with  the  plan  of  reorganization,  and 
those  who  did  not  pay  the  required  assess- 
ment had  no  just  reason  to  complain.  There 
was  no  privity  of  contract  or  any  relation  of 
trust  between  the  stockholders  who  formed 
the  reorganization  committee  and  the  other 
stockholders  who  did  not  see  fit  to  Join  them 
or  comply  with  the  terms  offered  to  them  by 
the  committee.  An  opportunity  was  given  to 
the  plaintiff  to  participate  in  the  new  enter- 
prise by  coming  in  within  the  time  fixed  and 
making  payment  of  his  proportionate  assess- 
ment Th^t  he  did  not  do  so  was,  perhaps, 
his  misfortune;  but  there  is  no  ground  In 
law  or  equity  upon  which  his  claim  to  force 
his  way  Into  the  organization,  after  the  time 
fixed  by  the  committee,  can  be  sustained. 
Landis  v.  Western  Penna.  Railroad  Co.,  133 
Pa.  579,  19  Atl.  656.  We  see  no  error  upon 
the  part  of  the  learned  court  below  In  sus- 
taining the  demurrer. 

The  assignment  of  error  Is  ovaruled,  and 
the  decree  Is  affirmed. 
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(a?  Pa.  1S3) 

CITY  OP  PHILADELPHIA,  tx)  Uae  of  PENN 

METAL  CEILING  &  ROOFING  CX)., 

Ij^mited,  T.  PIERSON  et  aL 

(Snpreme  Court  of  PennaylTania.    Feb,   25. 
190T.) 

L  Municipal  Cobporationb  — Contbaotors' 
Bonds— Actions  on— Evidence. 

A  contractor  for  a  school  building  gave  a 
cit^  a  bond  to  secnre  Rabcontractors  and  ma- 
terialmen. A  judgment  was  rendered  against 
the  contractor  by  default  for  the  proceeds  of 
materials  furnished  by  plaintiff.  Held,  that 
plaintiff  in  an  action  on  the  bond  may  introduce 
in  evidence  the  contract  and  record  of  the  judg- 
ment to  establish  the  amount  of  the  claim  witn- 
ont  independent  evidence  as  to  the  -market  value 
of  the  work  and  materials  fnmlshed. 

2.  Pbincipal    and    Subett  —  Revedies    or 

CBBDITOBS— JCDOHXNT    AOAINST    PbINOIFAI. 

— Rks  Jcdicata.  . 

A  materialman  obtained  judgment  against 
the  contractor  for  materials  furnished.  His  con- 
tract provided  that  he  be  paid  in  proportion  as 
the  contractor  received  his  payments  from  the 
dty  for  which  the  building  was  erected,  and 
that  5  per  cent,  was  to  be  retained  for  a  year 
by  the  city,  which  time  had  not  expired.  Held, 
that  the  nndertaking  on  the  bond  given  by  the 
contractor  to  the  city  to  protect  materialmen 
was  to  pay  what  came  due  from  the  contractor 
on  the  former's  defanlt,  so  that  the  judgment 
against  the  contractor  was  conclasive  in  an  ac- 
tion on  the  bond. 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Action  by  tbe  dty  of  Philadelphia,  to  the 
use  of  the  Penn  Metal  Ceiling  ft  Roofing 
Cbmpany,  Limited,  against  George  W.  Pier- 
son  and  the  Lincoln  Savings  &  Trust  Com- 
pany. Judgment  for  plalntifC,  and  defend- 
ants appeaL    Affirmed. 

Defendant  presented  the  following  points: 
"(1^  Under  all  the  evidence  In  the  case,  the 
verdict  of  the  Jury  must  be  for  tbe  Lincoln 
Savings  Sc  Trust  Company,  defendant.  An- 
swer: Refused.  (2)  If  the  Jury  believe  that 
only  a  part  of  the  work  which  the  use  plain- 
tiff agreed  to  perform  was  finished  on  Oc- 
tober 1,  1903,  at  the  time  the  architect  for 
the  board  of  public  education  made  his  esti- 
mate of  work  done  on  the  schoolhouse  on 
which  he  based  the  amount  of  the  payment 
made  by  the  city  on  October  13,  1903,  then, 
at  the  time  the  use  plaintiff  brought  this  suit, 
it  was  entitled  to  sue  only  for  the  value  of 
80  per  cent,  of  the  work  completed  by  it 
on  October  1,  1903.  Answer:  Refused.  (3) 
As  the  contract  between  George  W.  Pierson 
and  the  use  plaintUf  provides  that  6  per  cent 
of  the  contract  price  shall  be  retained  until 
one  year  after  the  city  of  Philadelphia  shall 
have  made  final  payment  for  the  building, 
aud  as  the  plaintiff  has  shown  that  it  brought 
suit  before  the  said  year  expired,  the  use 
plaintiff  is  not  entitled  to  recover  5  per  cent 
of    Its    contract    price.    Answer:    Refused. 

Argued  before  MITCHELL,  C.  J.,  and 
PELL,  BROWN,  MKSTREZAT,  POTTER, 
BLKIN,  and  STEWART,  JJ. 

66  A.— 21 


.fobn  Kott  Kane,  for  appellants.  George 
Douglass  Codman,  Ruby  R.  Yall,  and  Ed- 
ward W.  Magill,  for  appellee. 

STEWART,  J.  George  W.  Pierson,  one 
of  the  defoidants  in  the  action  below,  ccm- 
tracted  to  erect  a  school  building  for  the  city 
of  Pliiladelpbla.  The  use  plaintiff,  the  Penn 
Metal  Ceiling  &  Roofing  Company,  contracted 
with  Pierson  to  furnish  the  steel  ceiling  re-' 
quired  by  the  specifications  for  the  sum  of 
Sl,495.  Pierson  having  failed  to  complete 
the  building,  the  woiic  was  taken  over  ana 
completed  by  the  Lincoln  Savings  &  Trust 
Company,  the  appellant  here,  Pierson's  sure- 
ty. The  use  plaintiff  not  having  been  paid 
for  the  celling,  which  it  had  furnished  and 
put  In  place  before  Pierson's  default  with 
the  work,  brought  this  action  upon  the  Joint 
and  several  bond  of  Pierson  and  the  trust 
company,  which  had  been  g^ven  the  dty  to 
secure  those  furnishing  labor  and  materials 
about  the  construction  of  the  building.  Judg- 
ment was  taken  against  Pierson  by  default, 
for  want  of  an  affidavit  of  defense,  for  the 
sum  of  $1,499.23,  and  the  case  was  proceeded 
with  against  the  other  defendant  On  the 
trial  the  written  agreement  between  con- 
tractor and  subcontractor,  showing  the  con- 
sideration agreed  upon  for  the  ceiling,  was 
offered  in  evidence,  as  also  tbe  Judgment  ob- 
tained against  Pierson  In  the  action;  but  no 
independent  evidence  was  adduced  as  to  the 
market  value  of  tbe  work  and  materials  em- 
ployed In  connection  with  the  subcontract 

1.  It  Is  argued  that  recovery  could  be  had 
only  for  the  market  value  of  such  labor  and 
materials,  aud,  as  neither  contract  nor  Judg- 
ment established  this,  since  presumably  the 
subcontractor's  profits  were  Included  in  the 
contract  price,  the  plaintlfTs  claim  was  whol- 
ly unsupported  by  the  evidence.  The  an- 
swer to  this  is  that  it  is  not  so  written  in 
tbe  bond.  Tbe  obligation  of  the  trust  com- 
pany was  not  to  pay  for  labor  and  materials 
furnished  according  to  their  market  value 
any  more  than  It  was  Pierson's.  The  tatter's 
obligation  was  to  pay  "any  and  all  persons, 
any  and  all  sum  or  sums  of  money  which 
may  be  due  for  labor  and  materials  furnish- 
ed," etc.  Pierson  could  not  have  been  heard 
to  say  in  defense  of  tbe  action  that  the  con- 
tract price  exceeded  the  market  value  of  the 
labor  and  materials  employed;  for  what  was 
due  to  the  plaintiff,  and  therefore  recoverable, 
was  such  sum  as  he  had  agreed  to  pay  for 
the  celling.  No  more  could  the  trust  com- 
pany, for  the  obligation  was  the  same  with 
respect  to  each.  There  is  no  pretense  of  un- 
fairness in  the  contract,  or  that  the  celling 
came  short  of  the  requirements  of  the  speci- 
fications. Had  mistake  or  collusion  betwera 
Pierson  and  the  use  plaintiff  to  defraud  the 
trust  company  been  alleged,  the  cost  ahd 
▼alue  of  the  celling  might  properly  have  been 
inquired  into,  and  the  recovery  against  the 
defendant  restricted  so  as  to  accord  therewith. 
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But  there  was  nothing  of  the  kind.  What 
was  due  from  Plenson  was  the  contract  price, 
and  It  was  -vrhat  was  thus  due  that  the  trust 
company  a£n%ed  to  pay,  If  Plerson  did  not. 

2.  The  contention  that  the  action  was  pre- 
mature. Inasmuch  as  the  contract  provided 
that  plaintiff  was  to  be  paid  only  In  pro- 
portion as  Plerson  received  his  payments 
from  the  city,  and  that  5  per  cent  was  to  be 
retained  for  a  year  after  final  payment  by 
the  city,  overlooks  the  slgnlflcance  of  the 
Judgment  against  Plerson.  That  Judgment 
determined  finally  that  there  was  then  due 
and  owing  from  Plerson  to  the  plaintiff 
the  sum  of  $1,499.23.  What  it  determined 
cannot  be  made  the  subject  of  further  liti- 
gation. The  result  there  reached  extends 
to  every  question  In  the  proceeding  which 
was  legally  cognizable.  Lancaster  v.  Fres- 
coln,  192  Pa.  452,  43  Atl.  961.  When  It  Is 
remembered  that  defendant's  imdertaklng 
was  to  pay  what  was  dne  from  Plerson  to 
the  plaintiff  on  the  former's  default.  It  be- 
comes apparent  that  the  question  so  elabor- 
ately argued,  as  to  when  a  right  of  action  ac- 
crued under  the  contract,  has  no  place  In 
the  present  Inquiry. 

3.  It  was  set  out  In  the  affidavit  of  defoise 
that  "deponent  Is  Informed  that  at  the  time 
the  writ  was  Issued  In  the  above-entitled 
case  the  dty  solicitor  had  not  in  fact  ap- 
proved the  bond  of  Indemnity  tendered  to 
the  city  by  the  use  plaintiff,  and  defendant 
therefore  denies  the  allegations  to  that  effect 
contained  In  the  statement  of  claim."  Such 
a  qualified  and  indefinite  statement  in  an 
affidavit  of  defense  would  be  without  any 
legitimate  effect;  but,  even  were  It  otherwise, 
it  could  have  no  effect  In  determining  the 
issue  to  be  tried.  The  only  purpose  of  an 
affidavit  of  defense  Is  to  avert  summary  Judg- 
ment The  Issue  Is  determined  by  the  plead- 
ings In  the  case,  and  these  alone.  Here  there 
was  a  general  plea,  with  notice  of  qieclal 
matter.  This  did  not  pot  In  Issue  the  fact 
distinctly  alleged  In  the  statement  of  claim 
filed,  that  the  required  bond  had  been  ap- 
proved by  the  city  solicitor.  Under  this  gen- 
eral plea  nothing  was  put  In  issue  but  the 
plalntUTs  right  and  title  to  the  thing  claimed; 
that  is  to  say,  the  right  to  compensation  for 
the  steel  celling  which,  at  its  own  proper  cost 
and  expense,  It  had  furnished  and  put  In  place 
for  the  city.  The  right  to  recover  in  a  particu- 
lar action  Is  one  thing;  the  right  to  the  thing 
Itself,  the  subject  of  the  action.  Is  quite  aur 
other.  Under  a  general  plea  the  latter  right 
may  be  contested.  If  the  former  be  denied, 
snch  issue  Is  to  be  raised  by  plea  In  abate- 
ment or  notice  under  the  q>eclal  matter  filed. 
As  the  case  stood  on  the  pleadings,  the  plain- 
tiff was  not  called  upon  to  prove  affirmatively 
what  appeared  In  his  statement  as  matter 
of  Inducement  It  was  said  in  Horan  v. 
Weiler  &  Ellis,  41  Pb.  470,  In  reference  to  a 
like  question  arising  on  the  pleading:  "If 
the  defense  could  avail  under  any  drcum- 
staiues,  it  would  be  In  avoidance,  and  would 


present  an  affirmative  step  to  be  taken  by 
the  defendant  He  would  be  bound  both  to 
plead  and  prove  the  matter  he  relied  on." 
Here  the  defendant  elected  to  go  to  trial  on 
an  issue  of  its  own  choosing,  and  It  Is  now  too 
late  to  Introduce  another. 

The  assignments  of  error  are  without  merit 

Judgment  affirmed. 


(217  Pb.  U8> 
COMMONWEALTH  ex  rel.  CARSON,  Atty. 
Gen.,  V.  WARREN. 

(Supreme  Court  of  Pennsylvania.    Mardi  4, 
1907.) 

AORICUI.TUBB -~  Daisy    and    Food    Comas- 

SIOREB— Quo     WaBBANTO. 

Act  March  13,  1895  (P.  L.  17),  providing 
for  the  establishment  of  a  department  of  agri- 
culture, and  for  the  appointment  of  a  dairy  and 
food  commissioner,  being  valid,  such  commis- 
sioner after  appointment  cannot  be  ousted  from 
office  in  quo  warranto  because  illegal  powers 
have  subsequently  been  eonferred  upon  film  by 
the  Legislature. 

Application  by  the  commonwealth,  on  the 
relation  of  Hampton  L.  Carson,  Attorney 
General,  for  writ  of  quo  warranto,  against 
H.  B.  Warren,  dairy  and  food  commissioner. 
Judgment  for  respondent 

The  petition  was  as  follows: 

"And  now,  to  wit  May  1,  1906,  comes 
Hampton  L.  Carson,  the  Attorney  General 
of  the  commonwealth  of  Pennsylvania,  and 
files  this  suggestion  and  gives  the  court  to 
understand  and  be  Informed: 

"(1)  That  on  the  dates  named  the  Legis- 
lature of  the  state  of  Pennsylvania  enacted 
the  following  statutes: 

"(a)  The  act  of  May  26,  1893  (P.  U  152), 
entitled  'An  act  to  enlarge  the  powers  of  the 
state  board  of  agriculture,  to  authorize  the 
said  board  to  enforce  the  provisions  of  the 
act  entitled  "An  act  for  the  protection  of 
the  public  health,  and  to  prevent  adultera- 
tion of  dairy  products  and  fraud  in  the  sale 
thereof,"  approved  May  21,  A.  D.  1885,  and 
of  other  acts  In  relation  to  dairy  products; 
to  authorize  the  appointment  of  an  agent  of 
the  said  board,  who  shall  be  known  as  the 
"dairy  and  food  commissioner,"  and  to  define 
his  duties  and  fix  his  compensation,  being 
supplementary  to  an  act  entitled  "An  act 
to  establish  a  state  board  of  agriculture," 
approved  May  8,  A.  D.  1876.' 

"(b)  The  act  of  March  13,  1895  (P.  L.  17), 
entitled  'An  act  to  establish  a  department  of 
agriculture  and  to  define  Its  duties  and  pro- 
vide, for  Its  proper  administration.' 

"(c)  The  act  of  June  26,  1895  (P.  L.  817), 
entitled  'An  act  to  provide  against  the  adul- 
teration of  food  and  providing  for  the  en- 
forcement thereof.' 

"(d)  The  act  of  June  26,  1895  (P.  L.  818), 
entitled  'An  act  to  amend  an  act  entitled 
"An  act  for  the  protection  of  the  public 
health  and  to  prevent  the  adulteration  of 
dairy  products  and  fraud  in  the  sale  there- 
of," approved  May  21,  1885,  providing  for 
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the  payment  of  one-half  of  the  amount  of 
fines  recovered  Into  the  county  treasury  of 
the  proper  county  and  the  other  half  to  the 
dairy  and  food  commlseloner  for  the  use  of 
the  department  of  agrlcnltnre  for  the  en- 
forcement  of  the  act' 

"(e)  The  act  of  July  6,  1895  (P.  U  605), 
entitled  'An  act  to  enlarge  the  dutlea  of  the 
state  food  commissioner,  anthorizing  him  to 
enforce  all  laws  against  the  adulterations 
or  impurities  In  Tlnegar,  Jellies,  cider,  evapo- 
rated apples  and  all  apple  products  and  the 
imlawfal  labeling  In  the  state  of  Pennsyl- 
ranla.' 

"(f)  The  act  of  June  18,  1887  (P.  L.  168), 
entitled  'An  act  providing  for  the  regulation 
of  the  manufacture  and  sale  of  distilled  and 
fermented  vinegar,  prescribing  their  stand- 
ard; to  prevent  the  adulteration  of  the  same, 
providing  for  the  enforcement  thereof,  and 
puqishment  for  the  violation  of  the  same.* 

"(8)  The  act  of  Jane  23,  1887  (P.  L.  202), 
entitled  'An  act  to  prevent  fraud  and  decep- 
tion In  the  manufacture  and  sale  of  cheese, 
and  defining  what  shall  ooostltnte  the  vari- 
ous grades  of  cheese,  providing  rules  and 
regnlatlons  for  marking  and  branding  the 
same,  providing  for  the  enforcement  of  this 
act,  prescribing  penalties  for  Its  violation.' 

"(h)  The  act  of  May  2,  1901  (P.  L.  123), 
entitled  'An  act  relative  to  adulteration  of 
natural  fruit  Juice  and  providing  penalties 
for  violations  thereof.' 

"(I)  The  act  of  May  29,  1901  (P.  L.  82T», 
entitled  'An  act  to  prohibit  the  manufacture 
and  sale  of  oleomargarine,  bntterlne  and 
other  similar  products,  when  colored  in  im- 
itation of  yellow  butter;  to  provide  for  li- 
cense fees  to  be  paid  by  manufacturers,  whole- 
sale and  retail  dealers,  and  by  proprietors 
of  hotels,  restaurants,  dining  rooms  and 
boarding  houses;  for  the  manufacture  or 
sale  of  oleomargarine,  bntterlne  or  other 
similar  products,  not  colored  In  imitation  of 
yellow  butter;  and  to  regulate  the  manufac- 
ture and  sale  of  oleomargarine,  bntterlne  or 
other  similar  products,  not  colored  in  imita- 
tion of  yellow  butter,  and  prevent  and  pun- 
ish fraud  and  deception  in  such  manufac- 
ture and  sale  as  an  Imitation  butter;  and  to 
prescribe  penalties  and  punishment  for  viola- 
tions of  this  act,  and  the  means  and  the 
method  of  procedure  for  its  enforcement, 
and  regulate  obtain  matters  of  evidence  in 
such  procedure.' 

"(J)  The  act  of  July  10,  1901  (P.  L.  643), 
oitltled  'An  act  defining  boiled  or  process 
bntter;  designating  the  name  by  which  It  may 
be  known;  providing  for  the  licensing  of 
manufacturers  and  dealers  therein,  and  regu- 
lating the  sale  and  labeling  of  the  same  so  as 
to  prevent  fraud  and  deception  In  Its  sale; 
providing  punishment  for  violations  of  this 
act,  the  methods  of  procedure  for  its  enforce- 
ment, and  certain  matters  of  evidence  In  such 
procedure.' 

"(k)  The  act  of  March  28,  1905  (P.  L.  64), 
entitled  'To  prohibit  the  selling,  shipping. 


consigning,  offering  for  sale^  exposing  for 
sale,  or  having  In  possession  with  intent  to 
sell,  as  fresh,  any  meat,  poultry,  game,  fish 
or  shell  fish  which  contains  any  substance 
or  article  x>ossesslng  a  preservative  or  col- 
oring character  or  action;  making  the  same  a 
misdemeanor;  and  to  prescribe  penalties  and 
punishment  for  violations,  and  the  means  and 
the  methods  of  procedure  for  the  enforcement 
thereof.' 

"(2)  That  the  said  act  of  March  13,  1895, 
created  an  official  department  of  the  com- 
monwealth of  Pennsylvania  to  be  known  as 
the  'department  of  agrlcnlture,'  and  estab- 
lished as  subordinate  thereto  an  officer  to  be 
known  as  the  'dairy  and  food  commissioner,' 
which  said  officer  was  to  be  appointed  by  the 
governor  for  the  term  of  four  years.  Cover- 
ing the  duties  of  the  said  dairy  and  food  com- 
missioner, the  said  act  (section  4)  provides 
that  the  said  official  shall  'perform  the  duties 
prescribed  by  an  act  approved  May  26,  1893.' 
The  latter  act  (section  2)  provides  as  follows : 
'The  said  agent  (dairy  and  food  commission- 
er) shall  be  charged  •  •  •  with  the  ex- 
ecution and  enforcement  of  all  laws  now  en- 
acted or  hereafter  to  be  enacted  In  relation 
to  the  adulteration  or  Imitation  of  dairy 
products.' 

"(3)  That,  excepting  the  said  acts  of  May 
26,  1893,  and  of  March  13,  1895,  all  of  the 
acts  above  named  prohibit  the  adulteration 
of  food  and  provide  that  the  enforcement  of 
their  various  provisions  shall  be  undertaken 
by  the  said  dairy  and  food  commissioner. 

"(4)  That  the  Cionstitutlon  of  the  state  of 
Pennsylvania,  adopted  November  3,  1873,  con- 
tained (section  27,  art  8)  the  following  clause: 
'No  state  office  shall  be  continued  or  creat- 
ed for  the  Inspection  or  measuring  of  any 
merchandise,  manufacture  or  coihmodity ;  but 
any  county  or  municipality  may  appoint  anch 
officers  when  authorized  by  law.'  The  said 
Constitution,  by  vlrtne  of  section  1  of  Sched- 
ule, became  operative  on  January  1, 1874,  and 
still  Is  operative  throughout  the  common- 
wealth of  Pennsylvania. 

"(5)  That  the  defendant,  B.  Harry  Warren, 
was,  on  April  1,  1903,  appointed  by  Hon. 
Samuel  W.  Pennypa<*er,  Governor  of  the 
commonwealth  of  Pennsylvania,  to  fill  the 
said  office  of  dairy  and  food  commissioner. 
That  since  the  date  of  his  appointment  the 
said  defendant,  under  color  of  the  acts  of  as- 
sembly above  named,  has  used  and  exercised, 
and  still  doth  use  and  exercise,  the  said  office 
of  dairy  and  food  commissioner,  without  war- 
rant or  lawful  authority  therefor;  and  that 
under  color  of  the  said  statutes  and  of  the 
said  office,  the  said  defendant  has  usurped 
and  zeroised,  and  still  doth  usurp  and  exer- 
cise, the  power  of  a  state  officer  for  the  in- 
spection of  merchandise,  without  warrant  or 
lawful  authority  therefor,  to  the  great  dam- 
age and  prejudice  of  the  commonwealth  and 
its  fundamental  laws,  In  the  manner  follow- 
ing, to  wit:  The  said  dairy  and  food  com- 
missioner, between  April  1,   1803,  and  ttkq^ 
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present  time,  has  appointed  divers  agents, 
chemists,  and  attorneys,  by  name  unknown 
to  your  petitioner.  That  the  said  daliy  and 
food  commissioner  and  the  said  agents,  un- 
der the  authority  and  direction  of  the  said 
dairy  and  food  commissioner,  have  visited 
various  retail  grocery  stores,  wholesale  gro- 
cery stores,  and  manufacturing  establish- 
ments throughout  the  states  exercising  the 
right  of  full  access,  egress,  and  ingress  to 
such  stores  and  establishments,  and  also 
exercising  the  power  and  authority  to  open 
packages,  cans,  or  vessels,  and  the  power  to 
take  from  said  packages,  cans,  or  vessels 
samples  of  the  contents  thereof.  That  the 
said  dairy  and  food  commissioner  and  his 
said  agents,  acting  under  his  direction  and 
authority,  have  procured  at  said  stores  and 
establishments  samples  of  food  products,  the 
object  of  the  taking  of  said  samples  being 
the  examination  and  inspection  thereof  in 
order  to  determine  whether  criminal  prosecu- 
tions should  be  instituted  against  any  person 
by  the  dairy  and  food  commissioner  for  the 
violation  of  the  various  pure  food  statutes 
of  the  state  of  Pennsylvania.  That  the  said 
samples  have  been  by  the  said  dairy  and  food 
commissioner,  and  by  his  said  Ments  acting 
under  authority  and  direction  of  the  said 
commissioner,  placed  in  the  hands  of  the 
chemists  appointed  by  the  said  commissioner. 
That  the  said  chemists,  under  direction  and 
antiiorlty  of  the  said  commissioner,  have  ana- 
lyzed and  inspected  said  samples  of  food 
products,  and  following  same  Iiave  rendered 
to  said  commissioner  reports  of  the  results 
of  said  analysis  and  inspection,  with  the 
opinion  and  advice  of  said  chemists  thereon 
as  to  whether  criminal  action,  based  upon 
the  composition  of  said  samples,  as  disclosed 
and  revealed  by  said  analysis  and  inspec- 
tion, should  be  instituted  against  any  person. 
That  the  said  commissioner,  acting  upon  the 
advice  and  opinions  contained  In  said  chem- 
ists' reports,  has  in  many  cases  authorized 
and  instructed  his  said  attorneys  to  institute 
criminal  proceedings,  under  the  various  stat- 
utes previously  referred  to,  against  retail  gro- 
cers, wholesale  grocers,  and  manufacturers; 
which  said  criminal  proceedings  have  been  in- 
stituted by  said  attorneys,  and  said  defend- 
ants mulcted  in  fines  and  costs.  That  in  ad- 
dition to  the  above,  the  said  B.  Harry  War- 
ren, dairy  and  food  commissioner ;  Oliver  D. 
Schock,  assistant  dairy  and  food  commission- 
er ;  fiobert  M.  Simmers„  special  agent  of  the 
dairy  and  food  commissioner;  W.  A.  Hutch- 
inson, agent,  together  with  certabi  other 
agents  and  representatives  of  the  dairy  and 
food  department  unknown  to  your  petitioner, 
have  viislted  retail  grocery  stores,  wholesale 
grocery  stores,  and  manufacturing  establish- 
ments, after  purchasing  samples  of  various 
food  products,  have  themselves  examined  and 
chemically  inspected  said  samples  of  food, 
notably  butter  and  milk,  using  for  the  ex- 
amination and  Inspection  of  butter  a  chaa- 
leal  test  known  aa  the  'Spoon  test,'  and  using 


for  the  examination  and  Inspection  of  milk 
a  chemical  test  known  as  the  'Tube  test.' 
That  If  the  examinations  and  inspections  thus 
made  by  said  dairy  and  food  commissioner 
and  bis  subordinates  indicated  the  adultera- 
tion of  the  said  article,  samples  thereof  w^e 
taken  and  placed  with  the  aforesaid  chemists 
for  further  analysis  and  Inspection  as  afore- 
said. 

"Whereupon  the  said  Hampton  L.  Canon, 
Atty.  Gen.,  makes  this  his  suggestion  aaC. 
complaint  against  the  said  B.  Harry  Warren, 
that  a  writ  of  quo  warranto  may  be  granted 
by  your  honorable  court,  and  be  directed  to 
Issue  against  the  said  B.  Harry  Warren,  to 
show  by  what  authority  he,  the  said  B.  Har- 
ry Warren,  claims  to  possess  and  exercise 
the  office  of  dairy  and  food  commissioner, 
and  by  what  authority  he  exercises  the  pow- 
ers of  a  state  officer  tot  the  Inspection  of 
merchandise  under  color  of  the  said  officp. 

"Hampton  L.  Carson,  Attorney  QeneraL" 

The  demurrer  was  as  follows: 

"And  now,  to  wit.  May  11,  1906,  B.  Harry 
Warren,  defendant  above  named  reserving 
all  rights  and  legal  instructions  demurs  to 
the  suggestion  and  complaint  for  writ  of  quo 
wananto  in  above  case,  and  for  cause  there- 
of avers  that  the  Same  Is  insufficient  in  law 
to  Justify  the  demands  contained  in  the  writ 
Issued,  tb&t  he  'show  by  what  authority  he 
*  *  *  claims  to  possess  and  exercise  the 
office  of  dairy  and  food  commissioner  and 
by  what  authority  he  exerdses  the  powers 
of  the  said  office  for  the  inspection  of  mer- 
chandise under  color  of  the  said  office^'  for 
the  following   reasons: 

"(1)  The  title  of  defendant  to  the  office  of 
dairy  and  food  commissioner  is  admitted,  to 
wit,  appointment  (thereto  by  the  Governor  of 
the  commonwealth, 

"(2)  The  acts  of  assembly  recited  and  set 
forth  In  said  suggestion  and  complaint,  as 
defendant  is  Informed  by  counsel  and  be- 
lieves, are  valid  and  not  in  conflict  with  the 
Constitution  of  the  state. 

"(3)  Even  if  certain  sections  of  the  said 
acts  of  assembly  should  be  held  to  be  on- 
constitutional,  as  averred,  the  validity  of 
said  office  would  not  be  affected  thereby, 
said  sections  not  applying  to  the  creation  of 
the  office,  or  his  appointment  thereto,  and 
not  being  necessary  to  enable  him  to  perform 
its  duties,  and  he  having  official  duties  to 
perform  other  than  those  charged  in  the 
suggestion  and  complaint  as  being  Illegal. 

"(4)  The  acts  performed  by  the  defendant 
and  his  agents,  as  set  forth  In  the  fifth  sec- 
tion of  the  suggestion  and  complaint  are  not 
those  of  Inspeptors  of  merchandise,  and  do 
not  evidence  that  said  office  Is  a  state  office 
for  the  inspection  of  merchandise  as  contem- 
plated and  prohibited  by  section  27,  article 
3,  of  the  Constitution,  the  only  examination 
and  analysis  being  made  after  the  samples 
of  food  were  procured  by  purchase,  and 
when  the  goods  were  the  property  of  the 

defendant  or  his  agent ;  the  pur. 
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asL«rtaIa  whether  or  not  they  were  adul- 
terated and  the  pure  food  laws  of  the  com- 
monwealtb  ylolated.. 

"(6)  Bren  If  the  acta  of  aald  agents  in  pro- 
coring  B&mplea  be  considered  Illegal,  no  in- 
spection of  merchandise  is  contemplated  or 
anthorlzed  I>y  the  aald  acts  of  assembly,  and 
they  and  other  acts  committed  by  the  de- 
fendant and  his  agents  in  the  enforcement 
of  said  acts  of  assembly  could  not  aifect 
their  validity  or  defendants  title  to  said 
office." 

Argued  before  HrTGRBLL,  a  J.,  and 
FELL,  BROWN,  MESTRBZAT,  POTTBB. 
BLKIN,  and  STEWART,  JJ. 

Elton  J.  Buckley  and  John  H.  Fow,  for 
petitioner.  S.  J.  M.  McCarrell,  Cyrus  Gor- 
don, Hampton  L.  Carson,  Atty.  Gen.,  Chas. 
L.  Brown,  and  T.  h.  Yandershire,  for  re- 
spondent 

BROWN,  J.  Tills  is  an  original  proceed- 
ing before  us  to  test  the  constitutionality  of 
the  office  of  respondent  as  dairy  and  food 
commissioner  of  the  state.  The  issuance  of 
the  writ  of  quo  warranto  was  requested  by 
the  Attorney  General  because  he  felt  that 
the  questions  raited  in  the  complaint  re- 
quired determination  here  in  the  first  in- 
stance, but  he  properly,  as  the  law  officer  of 
the  state,  associated  himself  with  counsel 
for  resxrandeAt  in  support  of  the  constitution- 
ality of  the  act  under  which  the  Goyemor 
made  the  appointment. 

By  the  act  of  March  13,  1895  (P.  L  17),  the 
department  of  agriculture  was  establij^ed. 
It  is  administered  by  an  officer  known  as  the 
secretary  of  agriculture,  appointed  by  the 
Governor.  This  act  is  neither  supplementary 
to  nor  amendatory  of  any  other  act,  but  Is  a 
piece  of  Independent  legislation,  creating  a 
new  department  of  state  government  and  pro- 
viding for  its  proper  administration.  By  the 
act  of  May  26,  1893  (P.  L.  162),  the  powers  of 
the  state  tmard  of  agriculture  were  enlarged, 
and,  for  the  purpose  of  securing  the  enforce- 
ment of  the  provisions  of  laws  cohceming 
dairy  products,  the  president  of  that  board 
was  authorised  to  appoint  as  his  agent  a 
dairy  and  food  commissioner;  but  the  ap- 
Iiolntment  to  that  office,  which  is  now  held  by 
the  respondent,  Is  made  without  regard  to 
the  act  of  1893.  Its  provisions  are  not  in- 
volved in  this  proceeding  except  as  a  refer- 
ence is  made  in  the  act  of  1895  to  the  duties 
imposed  by  it  upon  respondent.  After  pro- 
viding for  the  establishment  of  a  department 
of  agriculture,  to  be  organized  and  adminis- 
tered by  an  officer  to  be  known  as  the  "sec- 
retary of  agriculture,"  the  second  and  third 
sections  of  the  act  of  1895  define  in  detail  the 
duties  of  that  officer.  He  is  charged  with 
the  administration  of  all  laws  deslgrned  to 
prevent  fraud  or  adulteration  In  the  prepara- 
tion, manufacture  or  sale  of  articles  of  food. 
By  the  fourth  section  the  Governor  is  author- 
ized to  appoint  a  deputy  secretary  and  four 


other  officers  of  the  department;  one  being 
the  dairy  and  food  commissioner. 

Ttie  act  »f  1895,  creating  the  department 
of  agriculture,  contravenes  no  constitutional 
provision.  It  is  a  piece  of  legislation  passed 
in  the  interest  of  the  public  health  and  the 
general  welfare,  and  neither  the  head  of  the 
department,  nor  any  one  of  the  four  subordi- 
nate officers,  fills  an  office,  the  creation  of 
which  Is  forbidden  by  the  Constitution. 
Nothing  is  said  In  the  act  as  to  the  powers 
of  the  dairy  and  food  commissioner,  and  It 
cannot  therefore  be  said  that  the  respondent 
ought  to  be  ousted  because  he  is  exercising 
powers,  which  the  Legislature,  in  the  act  au- 
thorizing his  appointment,  attempted  to  con- 
fer upon  bim  In  violation  of  the  Constitution. 
He  is  simply  directed  to  perform,  under  the 
supervision  of  the  head  of  the  department, 
the  duties  which  bad  been  imposed  upon  the 
dairy  and  food  commissioner,  when  that  of- 
ficer was  appointed  by  the  president  of  the 
state  board  of  agriculture,  under  the  act  of 
1893,  and  that  act  is  to  be  read  in  connection 
with  the  act  of  1895,  simply  for  the  ascer- 
tainment of  what  duties  had  l>een  imposed  by 
It  upon  the  dairy  and  food  commissioner,  and 
which  the  act  of  1895  requires  him  to  pei^ 
form.  Turning  to  the  act  of  1893,  we  find 
the  duty  Imposed  upon  the  agent  of  tlie  state 
board  of  agriculture,  now  the  dairy  and  food 
commissioner  appointed  under  the  act  of 
1895,  to  be  the  execution  and  enforcement  of 
all  laws  then  In  force,  or  thereafter  to  be 
enacted,  In  relation  to  the  adulteration  or 
Imitation  of  dairy  products.  By  the  act  of 
1893,  the  state  board  of  agriculture  was 
Charged  with  the  enforcement  of  the  provi- 
sions of  the  act  of  May  21,  1886  (P.  L.  22), 
and,  for  the  purpose  of  securing  the  enforce- 
ment of  the  provisions  of  that  act  or  any  oth- 
er act  concerning  dairy  products.  It  was  au- 
thorized to  appoint  an  agent,  to  be  known  as 
"dairy  and  food  commissioner,"  charged 
under  Its  direction  with  the  execution  and 
enforcement  of  said  laws.  The  act  of  1885, 
which  was  the  act  Intended  to  be  enforced. 
Is  a  constitutional  piece  of  legislation.  Pow- 
ell V.  Commonwealth,  114  Pa.  265,  7  Atl.  913, 
60  AnL  Rep.  850;  Id.,  127  U.  S.  678,  8  Sup. 
Ct  992,  32  L.  Ed.  253.  The  only  judgment 
that  can  be  entered  against  the  respondent 
In  this  proceeding  is  ouster,  and  having  been 
appointed  by  the  Governor  under  a  statute 
authorizing  his  appointment,  which  In  Itself 
contravenes  no  clause  of  the  Constitution  and 
confers  upon  him  no  powers  to  be  exercised 
by  virtue  of  his  office  forbidden  to  be  exer- 
cised by  any  state  officer,  his  title  to  the  ot- 
flce  cannot  be  questioned. 

But  the  complaint  of  the  petitioners,  at 
whose  Instance  this  writ  was  applied  for, 
is  that  the  respondent,  under  color  of.  the 
act  of  1895,  under  which  he  was  appointed, 
and  others  set  forth  In  the  suggestion,  has 
usurped  and  is  exercising  the  power  of  a 
state  ol!:.  r  for  the  Inspection, of  merduuk^ 
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aiBe,  In  violation  of  article  8,  {  27,  ot  the  Con- 
stitution, which  proTldes  that:  "No  state 
office  shall  be  contlnaed  or  created  for  the  In- 
spection or  measuring  of  any  merchandise, 
manufacture  or  commodity,  but  any  county 
or  municipality  may  appoint  such  officer  whai 
authorized  by  law."  If  other  acts  than  that 
of  180S,  under  which  the  respondent  admit- 
tedly was  appointed,  and  by  which  his  duties 
alone  are  defined,  confer  powers  upon  him 
which  be  cannot  be  permitted  to  exercise,  we 
are  not  to  pass  upon  them  In  this  proceeding. 
If  he  has  been  appointed  to  a  lawful  office, 
carrying  with  It  by  the  words  of  the  act  cre- 
ating It  no  constitutionally  forbidden  powers, 
he  Is  not  to  be  ousted  becanse  subsequent 
legislation  may  have  conferred  such  powers 
upon  him.  His  right  to  bold  a  lawful  office 
Is  one  thing;  his  right  to  exercise  ^ilarged 
powers  which  he  may  not  lawfully  exercise 
is  another;  and,  having  determined  that  be 
Is  holding  a  lawful  office,  we  leave  the  ques- 
tion of  his  right  to  exercise  alleged  forbidden 
powers  to  be  raised  In  some  other  proceeding. 
In  which  specific  acts  said  to  be  performed  by 
him  under  statutory  powers  prohibited  by 
the  Constitution  may  be  set  forth  and  Inquir- 
ed Into  and  restrained.  If  unlawful. 

In  this  proceeding  the  judgment  must  be 
for  the  respondent  on  his  demurrer,  and  the 
prothonotary  la  directed  to  enter  It 


(UT  PiL  ISO 

ARMSTRONG  v.  BIOKEL. 

(Supreme  Court  of  Pennsylvania.    March  4, 
1007.) 

Brokers— Dbaxiro  in  Stoorb— Authobitt. 

Where  a  customer  authorized  certain  bro- 
Icers  to  sell  stoclc  "short,"  his  undertalcing  being 
to  reimburae  them  for  any  payments  they  might 
be  compelled  to  make  in  execution  of  his  order, 
the  brokers,  after  their  customer  has  refused  to 
put  up  more  margins,  can  purchase  the  stock 
and  charge  the  loss  to  his  account,  without  con- 
siderini;  rumors  communicated  to  them  by  him 
that  the  stock  on  the  following  day  may  be  set- 
tled for  on  a  lower  basis. 

TEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  8,  Brokers,  S  19.] 

Appeal  from  Court  of  Common  Pleas;  Al- 
legheny County. 

Action  by  John  D.  Armstrong,  administra- 
tor of  Ik  R.  Bacon  and  John  D.  Armstrong, 
against  Charles  Bickel.  Judgment  for  plain- 
tiff, and  defendant  appeals.    Affirmed. 

Argued  before  MITCHELL,  C.  J.,  and 
FELU  BROWN,  MESTREZAT,  POTTER, 
ELKIN,  and  STEWART,  JJ. 

J.  S.  Ferguson  and  E.  G.  Ferguson,  for  ap- 
pellant William  Kaufman,  Joseph  A.  Lang^ 
fltt,  and  H.  W.  Mcintosh,  for  appellee. 

BROWN,  J.  The  appellee,  John  D.  Arm- 
strong, and  his  deceased  partner,  Lathrop  R. 
Bacon,  were  brokers  doing  business  in  Pitts- 
burg and  New  York.  The  appellant  was  one 
of   their    customers,    for   whom    they    sold 


"short,"  tn  November,  1900,  200  shares  of 
Northern  Pacific  Railway  stock.  They  bor- 
rowed this  stock,  through  Menzeshelmer  & 
Co.,  their  New  York  correspondents,  frran 
Hertzfeld  &  Stem,  a  firm  of  brokers  in  that 
city.  The  "short"  sales  of  the  200  shares  of 
stock  had  been  made  at  about  $60  or  $70  per 
share.  In  May,  1901,  there  was  a  most  ex- 
traordinary rise  In  this  stock,  due  to  the  ef- 
forts of  two  rival  Interests  to  acquire  control 
of  a  majority  of  It.  On  the  morning  of  May 
0th,  at  about  10  o'clock,  the  appellant  went 
to  the  office  of  his  brokers,  and  was  told  by 
the  appellee  that  the  stodc  might  go  up  to 
$180  or  $200  per  share,  and  additional  marglii 
was  asked  for  the  firm's  protection.  Bickel 
complied  with  this  demand,  and  protected  the 
stock  by  depositing  satisfactory  collaterals 
whl<di  brought  the  margin  up  to  $230  per 
share.  So  rapid  and  abnormal  was  the  rise, 
however,  that  within  an  hour  the  stock  was 
selling  at  $600  or  $700  per  share,  and  Bickel 
was  asked  for  more  margin.  To  this  he  re- 
plied that  he  could  not  margin  It  at  that 
price;  that  he  had  not  sufficient  margin  to° 
give  the  firm  to  cover  at  that  price ;  and  that 
It  was  all  n<Misense  to  request  margins,  be- 
cause the  firm  would  not  cover  the  stodc.  An 
hour  later,  at  about  12  o'clock,  the  stock  was 
quoted  at  $700  or  $800  per  share,  and  the  re- 
quest for  more  margin  was  renewed  by  the 
appellee.  Bickel  states  that  he  said  he  could 
not  margin  the  stock  at  that  price.  The  re- 
ply was  that  If  margins  were  not  given  they 
would  have  to  buy.  To  this,  according  to  bis 
own  testimony,  be  replied:  "I  told  him  he 
ought  not  to  do  that ;  in  fact,  he  must  not  do 
It  If  he  did  he  certainly  would  ruin  me,  and 
he  would  hurt  himself.  And  I  further  told 
him  of  a  rumor  I  had  heard.  *  *  *  I  bad 
heard  there  would  be  a  settlement  made 
at  $150,  or  something  like  that  and  the  an- 
swer he  gave  me  was  he  didn't  care  abont 
these  rumors,  and  be  would  pay  no  attention 
to  them."  Shortly  afterwards  the  firm  bought 
the  stock  on  account  of  the  appellant,  and 
this  suit  Is  for  the  loss  sustained. 

The  appellant  had  other  deals  with  his 
brokers,  but  with  them  we  have  no  concern. 
The  single  question  which  he  now  raises  Is 
whether  as  to  this  one  transaction  the  "short" 
sales  of  200  shares  of  stoc^,  and  the  subse- 
quent purchase  of  the  same  number  by  the 
firm  on  his  account  to  enable  them  to  return 
the  stock  they  had  borrowed  for  the  purpose 
of  making  the  sales  for  him,  he  had  submitted 
on  the  trial  sufficient  evidence  of  their  negli- 
gence or  failure  to  perform  their  duty  to 
him  to  defeat  their  right  to  recover  the  differ- 
ence between  $350  per  share  and  the  sum  for 
which  he  had  protected  the  stock.  Under  the 
facts  stated,  and  which  are  conceded  by  the 
appellant  the  court  directed  a  verdict  against 
him,  and  bis  complaint  is  that  the  Jury  were 
not  allowed  to  determine  whether  there  was 
such  k  failure  on  the  part  of  the  brokers  to 
perform  their  duty  to  him  In  this  transaction 
as  ought  to  defeat  their  right  lo  be.rel^iu>> 
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ed  for  their  lose  nistatned  In  purchasing  the 
stock  for  him. 

When  Bickel  anthorlzed  Bacon  &  Oo.  to 
s^  the  stock  short  for  him — that  Is,  to  sell 
on  his  account  stock  which  he  did  not  have^ 
and  which  they  would  be  compelled  to  boir- 
row  for  him — his  undertaking  with  them 
was  to  reimburse  them  for  any  payments 
they  might  be  compelled  to  make  in  the  ex- 
ecution of  his  order,  and  to  repay  them  for 
any  losses  that  might  result  from  it  Bibb 
▼.  Allen,  149  V.  S.  481,  13  Sup.  Ct  950,  87 
L.  Ed.  SIO.  On  t&e  other  hand,  the  duty  of 
the  brokers  to  the  customer  was  to  protect 
him  against  any  loss  that  might  result  from 
disregard  of  the  express  terms  at  their  agen- 
cy, or  of  an  obligation  manifestly  implied 
in  It  The  undertaking  of  the  appd^lant  was 
to  bare,  at  all  times,  money  or  securities  In 
the  hands  of  the  appellee  and  his  partner 
sufSclent  to  enable  them  to  buy  200  shares 
of  the  stock  which  they  borrowed  for  him, 
and  which  they  might  at  any  time  be  called 
upon  to  return.  All  this  be  well  knew  and 
acknowledged  his  obligation  by  increasing 
his  margin  to  $230  per  share.  When  the 
extraordinary  situation  arose  later  In  the 
day  on  May  9th,  his  obligation  to  continue 
the  protection  of  his  brokers  did  not  cease. 
In  the  rise  and  fall  of  the  market  they  could 
make  no  profit  in  the  stock  they  were  han- 
dling for  him.  All  they  had  In  the  transaction 
was  their  usual  commission.  Gain  in  It  was 
to  be  for  the  customer,  and  loss  in  It  ought 
not  to  be  theirs.*  When  called  upon  for  addi- 
tional margin  or  protection  at  11  o'clock,  he 
admits  he  told  the  firm  that  he  could  not 
margin  the  stock  at  Its  price  at  that  time. 
Later  In  the  morning,  about  12  o'clock,  the 
appellee  called  upon  him  and  renewed  the 
request  for  more  margin.  This  was  refused 
by  the  appellant.  The  following  is.  what 
took  place  between  them  at  that  time,  ac- 
cording to  bis  own  testimony:  "Q.  Give  us 
his  language.  A.  He  asked  me  for  more 
margins.  I  told  him  I  couldn't  margin  it  at 
that  price.  Q.  What  was  the  price  then? 
A  I  believe  $700  or  $800,  as  far  as  I  can 
recollect  Q.  Did  he  ask  you  for  any  par- 
ticular amount?  A.  No,  he  didn't  Q.  Did 
you  tell  blm  you  were  all  In?  A.  No,  I  didn't 
tell  him  that  Q.  What  else  was  said  at 
that  time?  A.  He  told  me  if  I  didn't  give 
him  margins  he  would  have  to  buy.  Q. 
What  did  you  say?  A.  I  told  him  he  ought 
not  to  do  that;  in  fact,  he  must  not  do  it. 
If  be  did  he  certainly  would  ruin  me,  and  he 
would  hurt  himself.  And  I  further  told 
him  of  a  rumor  I  had  heard.  Q.  Tdl  about 
that  A.  I  had  heard  there  would  be  a 
settlement  made  at  $150,  or  something  like 
that  nnd  the  answer  he  gave  me  was  he 
didn't  care  about  those  rumors,  and  he  would 
pay  no  attention  to  them." 

At  this  point,  what  was  the  situation? 
The  customer  had  not  asked  for  a  reason- 
able time  to  enable  him  to  increase  the  mar- 
gin, but  there  was  an  absolute  refusal  to 


further  protect  the  Stock,  because,  as  he 
said,  he  could  not  do  bo.  True,  he  testifies 
that  he  told  his  brokers  of  a  rumor  be  had 
heard  that  there  would  be  a  settlement  of 
the  stock  at  $150,  and  that  Armstrong  re- 
plied he  would  pay  no  attention  to  such 
rumor.  On  a  mere  rumor  the  brokers  woald 
not  have  been  expected  as  prudent  mra  to 
delay  protecting  themselves  after  their  cus- 
tomer had  refused  to  perform  his  duty  of 
protecting  them.  He  himself  did  not  act  on 
the  rumor  by  putting  up  more  margins,  but 
now  complains  that  the  brokers  did  not  out 
of  their  own  funds  protect  the  stock  for  him. 
If  they  had  done  so,  it  would  have  been  at 
their  peril,  for  if  the  stock  had  continued 
to  rise,  and  if  he  had  been  called  upon  to 
pay  an  advanced  price  for  the  same,  they 
would  have  been  met  by  his  statement  that 
he  had  told  them  he  would  put  up  no  more 
margin.  Under  the  circumstances,  there  was 
nothing  for  them  to  do  except  what  they  did. 
As  to  this,  the  learned  trial  Judge  most  aptly 
and  truly  said:  "Inasmuch  as  he  had  not 
asked  for  any  definite  amount  of  maiigln,  and 
Bickel  had  refused,  according  to  his  own 
statement  to  margin  at  the  price  the  stock . 
stood  at  ($700),  it  was  a  situation  where  Arm- 
strong had  to  protect  his  own  firm,  and  he 
waited  at  his  own  risk.  If  the  market  had 
advanced,  he  would  have  been  the  loser,  and 
Bickel  would  have  been  liable  only  for  a 
price  at  which  Armstrong  could  have  bought 
had  he  sent  In  his  order  at  once.  As  It  was, 
Bickel  was  a  gainer  by  the  delay.  It  was 
not,  we  think,  Armstrong's  duty  to  make  any 
further  demand  under  the  facts  of  the  case. 
*  *  *  As  for  the  rumors  of  a  settlement 
at  $150,  the  defendant  had  heard  them.  It 
he  relied  upon  them,  he  should  have  put  up 
the  margins,  or  at  least  offered  what  he 
could.  H'lS  Information  was  as  definite  as 
any  rumors  that  were  proved  by  the  testi- 
mony. The  only  thing  that  he  did  not  know 
was  that  Hertzfeld  &  Stem  had  given  notice 
that  they  would  not  require  deliveries  that 
day,  and,  as  before  said,  this  was  no  guaran- 
ty as  to  the  next  day." 

In  bis  charge  the  learned  trial  Judge  said: 
"On  the  turning  point  of  the  case,  as  I  view 
It  there  are  no  disputed  questions  of  fact" 
This  is  true.  What  the  appellant  complains 
of  as  the  negligence  of  the  appellee's  firm 
is  their  failure  to  give  him  notice  of  informa- 
tion that  had  come  to  them  about  the  situa- 
tion of  the  market  With  the  stock  Jumping, 
according  to  the  testimony,  $75  and  $100  at 
a  time,  reaching  $1,000  per  share  at  11:30,  the 
brokers  were  not  bound  to  hunt  him  up  and 
repeat  to  him  every  rumor  or  piece  of  in- 
formation that  had  come  to  them  before  they 
could  take  steps  for  their  own  protection. 
After  his  refusal  to  protect  them,  they  were 
not  required.  In  the  admitted  condition  of 
the  market  to  go  to  him,  after  hearing 
rumors  or  receiving  information,  and  give 
him  an  opportunity  to  reconsider  his  de- 
termination not  to  protect  the  stock.    They 
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were  in  peril,  placed  tbere  by  his  failure  of 
duty  to  them,  and  their  right  was  to  go 
into  the  market  and  purchase  the  stock  at 
the  beet  price  tot  which  they  conld  hiiy  It 
This  is  all  th^  did,  and  there  is  not  evoit 
the  appearance  of  any  falliffe  of  dnty  by  the 
firm  of  the  appellee  to  the  appellaut 
Judgment  affirmed. 


(m  Pk.  17») 

In  re  MoNEILB'S  SSTATB. 

(Snpteme  Conrt  of  PeniuylTania.    Marefi  4, 
1907.) 

L   POWKBS— POWKB  or  APPOIMTMENT— BiXKOD- 
TIOK. 

Testator  directed  that  his  widow  should 
hare  power  of  appointment  to  divide  his  estate 
among  his  cliildren,  or  their  issue,  as  she  might 
see  best.  The  widow  devised  the  estate  in  trust 
to  sell  and  distribute  tlie  proceeds  among  six 
named  children.  Held,  that  the  appointment  to 
the  children  was  valid,  and  a  power  of  sale  to 
the  executors  gave  them  only  ministerial  au- 
thority to  carry  ont  the  directions  after  her 
death. 
2.  Appeai^-Pabtiks  ih  Intebest. 

Where  a  widow  gave  out  of  her  estate  cer- 
tain legacies  to  three  of  her  children,  and  gave 
her  residuary  estate  to  six  children  in  whose 
favor  she  had  made  an  appointment  under  the 
will  of  her  husband,  and  the  six  children  elect- 
ed to  take  their  share  In  land,  the  other  three 
children  could  not  object  on  appeal  to  Irrega- 
larities  in  the  partition  proceedings. 

Appeal  from  Orphans'  Cionrt,  Philadelphia 
Oonnty. 

In  the  matter  of  the  partition  of  the  real 
estate  of  Hugh  McNelle,  deceased.  From  an 
order  dismissing  a  bill  of  review,  and  con- 
firming the  inquest,  H.  Howard  McNelle  and 
others  appeal.    Affirmed. 

The  material  portion  of  the  will  of  Hugh 
McNelle  was  as  follows:  "2.  I  hereby  em- 
power my  wife  In  case  she  shall  continue  my 
widow  during  her  life  (but  not  otherwise)  to 
make  a  will,  or  other  writing  in  the  nature 
thereof,  directing  my  said  estate  to  be  divid- 
ed to  and  among  such  of  my  children,  or 
their  issue.  In  snch  shares  and  proportions 
as  she  may  see  proper  and  best."  The  will 
of  Anna  McNelle  gave  $4,500  to  be  distributed 
amongst  John  H.  McNelle,  H.  Howard  Mc- 
Nelle, and  Albert  B.  McNelle.  She  further 
directed  as  follows :  "By  the  will  of  my  late 
husband  I  am  empowered  to  make  a  will 
directing  his  estate  to  be  divided  to  and 
among  such  of  my  children  or  their  issue  in 
such  shares  or  proportions  as  to  me  may 
seem  prefer  and  beat,  I  therefore  give,  de- 
vise and  bequeath  to  my  executors  and  the 
Burrlvor  of  them  all  the  said  real  and  per- 
MMial  estate  (except  1,935  South  Broad  street, 
which  I  have  devised  to  my  daughter  Maiy). 
Upon  the  same  trusts  and  with  all  the  pow- 
en  and  authorities,  and  for  the  same  uses 
and  purposes  as  is  hereinafter  mentioned  In 
this  my  last  will  In  regard  to  the  rest,  resi- 
due and  remainder  of  my  estate.  *  *  * 
And  as  to  all  the  rest,  residue  and  remainder 
of  my  estate,    •    •    •    I   do  hereby  give. 


devise  and  bequeath  unto  my  ezecntors  and 
the  survivor  of  them  In  tnut  to  manage  and 
sell  the  same,  •  •  •  and  I  direct  the 
proceeds  of  such  sales  be  divided  equally  be- 
tween my  four  daughters,  Jane  H.  Thompson, 
Mary  McNelle,  Margaret  C.  McNelle  and 
Leonore  McNelle,  and  my  two  sons,  Raymond 
McNcile  and  Ashton  McNelle."  On  answers 
filed  In  partition  proceedings  by  John  H. 
McNelle,  H.  Howard  McNelle,  and  Albert  B. 
McNelle  it  appeared  that  the  proceedings 
had  reached  a  stage  In  which  a  rule  to  ac- 
cept or  refuse  the  properties  at  the  valuation 
fixed  by  the  inquest  had  been  obtained,  and 
acceptance  of  service  thereof  had  been  in- 
dorsed by  all  the  parties  In  Interest,  where- 
upon the  rule  was  made  absolute  and  the  divi- 
sion of  the  property  was  decreed.  Nineteen 
days  after  their  acceptance  of  service  the 
petitioners,  three  of  the  children  of  the  tes- 
tatrix, filed  an  answer,  setting  up  that  no 
partition  can  at  this  time  be  made,  because 
the  testator  failed  to  vest  In  his  widow  a 
legal  power  of  appointment  over  his  real  es- 
tate, and  because  the  donee  of  the  power  fail- 
ed to  legally  exercise  any  power  which  was 
given,  or  attempted  to  be  given,  to  her  by  the 
testator's  will.  The  answer  and  a  petition 
for  a  bin  of  review  were  dismissed. 

Argued  before  MITCHELL,  C.  J.,  and 
PELL,  BEOWN,  MESTHEZAT,  POTTER, 
BLEIN,  and  STEWART,  JJ. 

Henry  J.  Scott,  for  appellants.  Wm.  Whlte^ 
Jr.,  for  appellee, 

MITCHELL,  C.  J.  Hugh  McNelle's  wUl 
gave  to  his  widow  an  estate  for  life  with  a 
testamentary  power  of  appointment,  if  she 
continued  his  widow,  among  such  of  his 
children  and  In  such  shares  as  she  might 
see  proper,  and  in  case  of  her  remarriage,  or 
In  default  of  appointment,  then  to  all  his 
children  equally.  Such  disposition  of  his  es- 
tate was  entirely  legal.  If  it  were  necessary 
to  inquire  where  the  fee  was  during  the  life 
estate.  It  is  clear  that  It  was  in  remainder 
contingently  to  the  children  appointed,  and 
in  default  of  appointment  to  all  the  children 
In  common. 

The  widow  remained  unmarried  and  made 
a  Talld  appointment  am(Mig  six  of  her  chil- 
dren, naming  them.  It  Is  true  she  devised 
to  her  executors  in  trust  to  sell  and  distribute 
the  proceeds  among  her  appointees,  bat  this 
was  solely  for  convenience  of  distribution. 
The  discretion  given  her  to  select  the  ap- 
pointees she  exercised  herself,  and  delegated 
nothing  but  the  ministerial  authority  to  car- 
ry ont  her  commands.  As  the  power  was 
testamentary  and  could  not  be  put  In  effect 
until  her  death,  the  actual  execution  of  It 
had  to  be  done  by  another  hand,  and  she  did 
no  more  than  name  the  hand. 

The  case  of  Stephenson  v.  Blchardson,  88 
Pa.  40,  Is  relied  on  by  appellant,  but  the 
power  tbere  in  question  was  narrower  than 
here.  The  testator  there  devised  real  estate 
t<.  ihe  sole  and  separate  use  of  his  daughter. 
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not  to  be  sabject  to  sale  or  mortgage,  and  aft- 
er her  death  to  "descend  In  fee  simple,  to 
rach  of  her  children  as  she  might  direct,"  etc. 
It  was  held  that,  as  there  was  no  power  of 
sale  and  testator  Intended  that  the  estate 
should  descend  as  land,  a  direction  by  the 
daughter  to  her  executors  to  sell  and  divide 
the  proceeds  was  not  a  good  execatlon  of  the 
power.  The  case  la  very  briefly  reported,  but 
the  argument  of  the  appellee  shows  what 
must  have  been  the  ground  of  the  Jodgment. 
Bren  so  regarded;  It  Is  rather  a' narrow  and 
technical  construction  of  the  will,  and  does 
not  seem  to  have  been  treated  as  a  precedent 
in  any  later  decision.  It  Is  certainly  not  a 
precedent  for  this  case. 

The  other  questions  »rgned  are  not  In  the 
casa  Whether  the  partition  In  the  orphans' 
court  was  strictly  regular,  while  a  bill  was 
pending  In  the  common  pleas;  whether  an 
inqnest  should  have  been  awarded  while  the 
petition  and  amended  answer  were  formally 
undisposed  of;  or  wfiether  the  authority  of 
the  executors  under  the  will  to  sell  at  their 
discretion  was  a  bar  to  partition  In  either 
form,  we  need  not  consider.  The  objections 
are  raised  only  by  appellants  who  have  no 
interest  In  the  matter.  The  money  legacies 
left  to  them  by  their  mother's  will  were 
clearly  payable  out  of  her  own  estate,  and 
were  expressly  not  chargeable  even  on  her 
own  land.  The  appellants  were  not  there- 
fore in  any  way  Interested  In  their  father's 
estate.  The  election  by  the  six  appointees 
to  take  their  shares  as  land  closed  all  objec- 
tion to  the  partition  proceedings  by  them,  and 
the  appellants -had  no  standing  to  raise  any 
qnestlon  on  the  snbject 

Decree  aflElnned,  with  coatk 


(2U  Pa.  W) 

ISMAN  T.  HAN8COM  et  aL 
(Snprenie  Court  of  Pennsylvania.  Feb.  25, 1907.) 

1.  Landlobo  and  Tenant— Constbdction  or 
Lease. 

Where  a  lease  stipaiates  af  to  the  owner- 
ship of  chattels  which  may  be  placed  on  die 
property  by  the  tenant,  the  contract  is  a  law 
made  by  tne  parties,  and  will  determine  their 
rights  thereunder. 

fBd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  32,  landlord  and  Tenant,  U  574r-684.1 

2.  Sake— IicPBOVEiaNTB  bt  Tenant. 

A  lease  provided  that  "all  aiteraticHis,  ad- 
ditions, and  improvements,"  except  movable  fur- 
niture, should,  at.  the  option  of  the  lessor,  be- 
come Us  property  at  the  end  of  the  term.  The 
premises  were  leased  for  a  restaurant.  Beld,' 
that  the  lessor  may  claim  under  such  option 
SQCh  additions  as  electric  light  apparatus,  gal- 
lery, vestibnlea,  dnmb-walters,  and  toilet  rooms. 

fEd.  Note.— For  cases  in  ptint,  see  Cent  Dig. 
vol.  32,  Landlord  and  Tenant,  »  574-584.] 
8.  Sake— ElxBBCiBB  or  Option. 

Where  a  lease  provides  that  Improvements 
shall,  at  the  option  of  the  lessor,  at  the  end  of 
the  term,  become  the  property  of  the  lessor,  but 
fixes  no  time  for  the  exercise  of  die  option,  no- 
tice given  four  weeks  before  the  end  of  the 
term  is  sufficient. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
rol.  32,  Landlord  and  Tenant,  H  574-584.] 


4.  Sake— AssiONinNT  or  Rcvebsion— Risers 

or  ASSIGNKB. 

On  an  assignment  of  a  lease  by  the  lessor, 
the  assignee  was  designated  as  "agent,"  and 
thereafter  as  inch  gave  three  monthr  notice  to 
the  tenant  to  quit,  and  also  notified  him  of  the 
exercise  of  an  option  given  to  the  lessor  in  the 
lease  to  become  the  owner  of  improvements 
made  by  the  lessee.  Held,  that  such  "agent" 
could  maintain  a  bill  to  restrain  the  tenant  from 
removing  the  chattels  in  violation  of  the  option. 
[Bd.  Note.— For  cases  in  point,  see  Cent  Dig 
vol.  32.  Landlord  and  Tenant,  H  574-584.] 

Appeal  frcnn  Court  of  Common  Fleas,  Phil- 
adelphia Comity. 

Bill  by  Felix  Isman,  agent,  against  Edward 
SL  Hanscom  and  Melville  Hanscom.  Decree 
for  plaintitr,  and  defendants  appeal.  Af- 
firmed. 

It  appeared  that  fittings  referred  to  in  the 
bill  were  as  follows:  Shelving,  etc.,  gentle- 
men's toilet  room,  etc,  ladies'  toilet  room, 
etc.,  four  dumb-waiters.  Inlaid  floor,  vestibule, 
wall  decorations,  two  brick  ovens,  electric 
lights,  apparatus,  etc.,  gallery. 

Argued  before  MITCHE^fx^  O.  J.,  and 
FELL,  BROWN,  MESTRE2ZAT,  BLKIN.  and 
STEWART,  JJ. 

Bdmnnd  W.  K!rl>y  and  Robert  J.  Byroo,  tor 
appellants.  Alexander  Henry  Carver,  tor  ap- 
pellee 

MBSTREZAT,  J.  The  Important  and  con- 
trolling question  in  this  case  arises  out  of  the 
construction  of  the  lease  between  the  parties. 
The  question  of  trade  or  tenant  fixtures  does 
not  enter  into  the  case,  and  hence  need  not 
be  considered.  The  lease,  which  Is  the  con- 
tract between  the  parties,  determines  the 
ownership  of  the  property  In  question,  and 
hence  the  rights  of  the  parties  thereto  depend 
entirely  upon  the  proper  Interpretation  of  the 
instrument  If  the  lease  had  been  silent  as 
to  the  ownership  of  the  various  Items  of  prop- 
erty in  dispute,  then  it  would  have  been  nec- 
essary to  determine  whether  the  property  was 
trade  fixtures,  and  if  so,  to  whom  it  belong- 
ed— to  the  landlord  or  the  tenant  When, 
however,  a  landlord  and  tenant  stipulate  in 
their  lease  as  to  the  ownership  of  chattels 
which  may  be  placed  upon  the  demised  prem- 
ises by  the  tenant,  the  stipulation  will  be  en- 
forced regardless  of  what  might  be  the  rights 
of  the  parties  at  common  law.  In  such  cases, 
the  contract  Is  the  law  made  by  the  parties 
themselves,  and  that  must  determine  their 
rights. 

By  an  agreement  dated  November  14, 1899, 
Henry  O.  Lea  leased  to  the  defendants  the 
ground  floor,  basement,  and  second  floor  of 
the  premises  at  No.  1316  Market  street.  In  the 
city  of  Philadelphia,  for  a  term  of  6  years 
and  16  days,  commencing  on  December  16, 
189S.  The  premises  were  to  be  used  as  a  res- 
taurant and  wore  fitted  up  for  that  purpose 
by  the  lessees,  who  Installed  therein  the  vari- 
ous Items  oif  property  set  out  in  the  bill,  and 
which  are  in  dispute  In  this  controversy.  The 
lease  contained  the  following  dansc:  ^^i^ 
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the  said  lessees  shall  not  make  any  altera- 
tions, additions,  or  improvements  to  the  here- 
by demised  premises  without  first  having  the 
consent,  In  writing,  of  the  lessor,  and  after 
such  consent  having  been  given,  all  altera- 
tions, additions,  and  Improvements  made  by 
either  of  the  parties  hereto  upon  the  prran- 
Ises,  ezc^t  movable  furniture  put  lo  at  the 
expense  of  the  lessees,  shall,  at  the  option 
of  the  lescKV,  remain  upon  the  premises  at 
the  expiration  or  sooner  determination  of  the 
lease,  and  be  surrendered  with  the  premises, 
without  molestation  or  Injury,  and  become 
the  property  of  the  lessor,  or  at  the  option  of 
the  lessor,  the  said  lessees  shall  restore  the 
said  premises  to  the  same  good  order  and  con- 
dition as  the  same  are  now."  On  March  19, 
1902,  Henry  C.  Lea  assigned  to  Felix  Isman, 
agent,  all  his  "right,  title,  and  interest  in 
this  lease,  and  all  benefits  and  advantages  to 
be  derived  therefrom."  On  August  30,  1904, 
Isman  gave  the  defendants  written  notice  to 
quit  the  premises  on  December  31,  1904 ;  and 
on  December  3, 1904,  he  notified  them  in  writ- 
ing "not  to  remove  any  of  the  additions,  al- 
terations, or  Improv«nent8,  •  •  •  'except 
to  restore  to  its  former  condition  the  party 
wall  between  No.  1315  Marl^et  street  and  the 
building  adjoining  It  on  the  east' "  In  the 
early  part  of  December,  1904,  the  defendants 
having  begun  to  remove  some  of  the  struc- 
tures which  they  had  installed  In  the  demised 
premises,  the  plaintiff  filed  this  bill  praying 
for  an  injunction  to  restrain  them  from  re- 
moving the  property  specifically  set  out  in  the 
bill.  The  court  below  issued  a  preliminary  In- 
junction which  was  subsequently  made  per- 
.  maneut.  The  defendants'  contention,  below 
and  here,  is  that  the  structures  were  installed 
by  them  in  the  demised  premises  for  the  pur- 
pose of  their  business,  and  are  to  be  con- 
sidered as  trade  fixtures  which  they  have  a 
right  to  remove.  The  plaintiff  claims  that  the 
structures  were  "alterations,  additions,  and 
improvements,"  and  not  "movable  office  furni- 
ture," within  the  terms  of  the  lease,  and  that 
therefore  the  defendants  could  not  remove 
them  from  the  leased  premises. 

As  said  above,  the  rights  of  the  parties  In 
this  litigation  depend  upon  the  interpretation 
of  the  contract.  We  are  clear  that  the  struc- 
tures erected  on  the  demised  premises  or  the 
chattels  Installed  therein  by  the  defendants 
are  "alterations,  '  additions,  and  improve- 
ments," within  the  terms  of  the  lease,  and  as 
such  t>elong  to  the  plaintiff,  the  landlord,  at 
his  cation.  These  words  are  of  broad  signi- 
fication, and  are  sufficiently  comprehensive  to' 
include  the  various  chattels  which  the  defend- 
ants installed  in  the  premises.  By.  refer- 
ence to  the  numerous  cases  cited  in  the  ap- 
pellee's paperbook,  It  will  be  seen  that  Ja- 
dictal  cwistruction  has  fixed  the  interpreta- 
tion of  these  words,  and  gives  them  a  sig- 
nificance that  will  include  each  and  every 
Item  of  property  Installed  by  the  defendants 
in  the  demised  premises.  It  would  unneces- 
•arlly  prolong  this  (pinion  to  cite  these  au- 


thorities. It  is  difficult  to  see  what  change 
In  the  premises  could  be  made,  or  what  chat- 
tel could  be  installed  therein,  or  what  re- 
pairs could  be  made  thereto,  which  would  not 
be  Included  In  the  words  "alterations,  addi- 
tions, and  Improvements."  Eivery  artlcie 
enumerated  in  the  bill  in  this  case  will  be 
found  Included  in  the  de8criptl<m  of  property 
which  was  to  remain  on  the  premises  and 
belong  to  the  lessor  at  his  option. 

Aside  from  the  reasons  Jnst  stated,  we 
think  that  the  exception  in  the  clause  in  ques- 
tl<Mi  conclusively  shows  the  chattels  which 
are  Included  In  the  words  "alterations,  addi- 
tions, and  improvements."  The  only  proper- 
ty put  upon  the  premises  by  the  lessees  which 
continued  to  belong  to  them  and  th^  were 
permitted  to  remove  by  the  terms  of  the  lease 
was  "movable  furniture  put  in  at  the  expense 
of  the  lessees."  This  exception  tn  the  clause 
is  in  Immediate  connection  with  the  declara- 
tion that  all  alterations,  additions,  and  im- 
provements should  remain  upon  the  prem- 
ises at  the  expiration  or  sooner  determination 
of  the  lease,  and  at  his  option  belong  to  the 
lessor.  If  It  had  been  the  Intention,  as  con- 
tended by  appellants,  that  trade  fixtures 
should  be  an  exception  wifli  the  right  to  the 
lessees  to  remove  them  at  the  determination 
of  the  lease,  the  parties  would  certainly  have 
so  stipulated  In  the  contract  An  infer^tce 
that  such  was  the  intention  of  either  or  both 
of  the  parties  to  the  contract  has  nothing 
whatever  to  support  it  in  the  terms  of  that 
instrument  On  the  contrary,  the  presump- 
tion Is  that  the  property  excepted  by  the  lease 
from  that  which  should  remain  on  the  de- 
mised premises  is  the  only  property  which 
the  parties  Intended  should  continue  to  belong 
to  the  lessees  and  be  removed  by  them  at  the 
expiration  of  the  lease.  There  is  nothing  in 
the  lease  to  Justify  any  other  Interpretation  of 
the  language  in  question.  "Movable  furni- 
ture put  in  at  the  expense  of  the  lessees," 
and  that  alone,  is  the  only  property  which 
the  parties  agreed  should  t>e  excepted  from 
that  which  should  at  the  option  of  the  lessor 
remain  on  the  demised  premises  at  the  expi- 
ration of  the  lease.  Such  being  the  fact,  it  Is 
wholly  immaterial  whether  any  of  the  chat- 
tels or  structures  placed  upon  the  demised 
premises  were  trade  fixtures.  The  contract 
prevents  their  removal,  and  invests  the  lessor 
with  the  title.  We  cannot,  If  we  would,  make 
a  new  and  different  contra.ct  for  the  parties. 
We  can  only  interpret  tlie  contract  which 
they  made  for  themselves.  If,  as  now  al- 
leged by  the  lessees,  they  are  the  owners  of 
th6  property  in  question,  and  should  have  the 
right  to  remove  it  from  the  demised  premises, 
the  answer  is  that  the  contract  under  which 
they  must  claim  it,  if  at  all,  does  not  support 
their  allegation. 

The  parties  fixed  no  time  in  which  the 
option  should  be  exercised,  and  we  think  the 
lessor  gave  the  lessees  reasonable  notice 
not  to  remove  the  property  from  the  premises. 
If  he  had  required  them  to  remove; 
Digitized  by ' 
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ot»  articles  Instead  of  permitting  them  to  re- 
main In  the  building,  there  would  be  a  better 
reason  for  the  defendants'  contention.  It 
would  be  unreasonable  to  hold  that  under  the 
agreement  the  lessor  was  required  to  exer- 
cise his  option  at  the  time  the  property  was 
Installed  In  the  premises — over  Are  years  be- 
fore the  expiration  of  the  lease.  During  that 
time  th»e  might  be  many  changes,  not  only 
In  the  business  of  the  present  owner,  but  In 
the  ownership  of  the  demised  premises,  which 
would  afTect  and  control  the  exercise  of  the 
option.  In  fact,  we  see  that  the  title  to  the 
property  is  now  in  another  than  Mr.  Lea  who 
leased  to  the  defendants.  Such  changes  in 
the  ownership  of  city  property  may  be  an- 
ticipated, and  to  require  a  landlord  to  exer- 
cise an  (^tion  afCectIng  it  materially,  five 
years 'prior  to  the  expiration  of  the  lease, 
might  prejudice  an  otherwise  advantageous 
sale.  All  that  the  lessees  had  the  right  to 
demand  of  their  landlord  was  that  he  exer- 
cise bis  option  so  as  to  give  them  reasonable 
time  in  which  to  comply  with  bis  request; 
and  he  having  done  so,  they  have  no  Just 
ground  of  complaint 

There  is  nothing  in  the  contention  that  the 
plalntlir  had  no  right  to  file  the  bill.  The 
lease  was  assigned  by  Lea  to  "Felix  Isman, 
agmt,"  and  transferred  to  him  all  Lea's 
"right,  title,  and  Interest  in  this  lease,  and 
all  benefits  and  advantages  to  be  derived 
therefrom."  In  addition  to  the  fact  that  Is- 
man, as  the  agent  of  an  undisclosed  principal, 
is  the  ovraer  of  the  lease,  it  also  appears  that 
be  gave  the  three  montlis'  notice  to  the  de- 
fendants to  vacate  the  premises,  and  also 
notified  them  that  he  exercised  the  option  to 
retain  the  alterations,  additions,  and  Improve- 
m^its  which  were  put  upon  the  premises. 
The  defoidants  held  the  property  under  him 
aa  agent,  and  they  are  not  In  a  position  to 
contest  bis  title  or  his  right  to  maintain  the 
bill. 

Nor  Is  there  any  merit  in  the  contoition 
that  the  plalntltF  has  an  adequate  remedy 
at  law,  and  that,  therefore,  a  bill  will  not 
lie  to  enjoin  the  defendants  from  removing 
the  structures  erected  on  the  demised  prem- 
ises during  the  continuance  of  the  lease. 
Such  Jurisdiction  In  equity  has  been  frequent- 
ly exercised  in  this  and  other  states,  as  a 
reference  to  the  numerous  decisions  on  the 
subject  will  show. 

l^e  assignments  of  error  are  overmled, 
and  the  decree  Is  affirmed. 


(117  Fa.  144) 
FOSTER  v.  AMERICAN  BITUMASTIC 
ENAMEL  CO. 

(Supreme  Coart  of  Pennsylvania.  Feb.  25, 1907.) 
Nbguobncb— In JDBT  TO  Sebvant— Indeferd- 

■NT   CONTKACTOB. 

In  an  action  for  personal  injuries  against 
defendant,  having  a  contract  with  the  employer 
of   the   plaintiff,   evidence   held  insufficient   to 


show  negUg^ce  on  the  part  of  defendant  en- 
titling plaintiff  to  recover. 

[Eld.  Note.— For  cases  in  point,  see.  Cent  Dig. 
vol.  37.  Negligence,  {§  267-273.] 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Action  by  James  M.  Foster,  Jr.,  against  the 
American  Bitumastic  Enamel  Company. 
Judgment  for  defendant  notwithstanding  the 
verdict  and  plaintiff  appeals.    Affirmed. 

Argued  before  MITCHEnJL,  C.  J.,  and 
FELL,  BROWN,  MESTRBZAT,  POTTER, 
ELKIN,  and  STEWART,  JJ. 

S.  Morris  Wain,  for  appellant.  John  A. 
Ward,  for  appellee. 

POTTER,  J.  The  plaintiff  in  this  case  was 
a  ship  fitter  in  the  employ  of  the  New  York 
Shipbuilding  Company  In  South  Camden. 
The  defendant  had  a  contract  with  the  em- 
ployer of  the  plaintiff  to  coat  with  enamel- 
certain  portions  of  the  interior  of  a  large  ves- 
sel which  was  In  process  of  construction. 
This  enamel  had  to  be  applied  hot,  as  It 
cooled  and  solidified  very  quiclily  after  being 
applied.  It  was  heated  in  a  cauldron  on  the 
upper  deck  and  lowered  In  galvanized  buckets 
through  an  open  hatchway.  The  workman  in 
charge  usually  carried  two  full  buckets  from 
the  vat  to  the  opening  and  put  one  down  on 
the  deck  while  he  lowered  the  other.  He 
testified  that  the  buckets  were  not  In  the 
passageway,  but  right  at  the  edge  of  the 
hatchway,  just  outside  the  line  of  the  pas- 
sageway. He  also  stated  that  the  buckets  were 
kept  in  a's  rapid  motion  as  possible  to  get 
them  and  their  contents  to  the  place  of  ap^ 
plication  before  the  enamel  cooled. 

On  the  afternoon  of  Octo'ber  15,  1902,  the 
plaintiff  found  it  necessary  to  leave  his  work 
and  go  ashore.  He  took  two  or  three  steps 
along  the  passageway,  when  he  slipped  and 
fell,  and  In  the  act  of  falling  his  arm  was 
thrust  Into  the  bucket  of  hot  bitumastic  en- 
amel. Injuring  It  very  seriously.  He  alleged 
that  he  slipped  on  a  piece  of  enamel  about 
as  large  as  a  saucer  which  had  fallen  on  the 
surface  of  the  deck  and  solidified.  The  negli- 
gence charged  against  the  defendant  was 
the  spilling  of  this  enamel  on  the  floor,  and 
also  In  leaving  a  bucket  of  hot  enamel  stand- 
ing near  the  opening  in  the  passageway. 
There  was  no  evidence  whatever  to  show  how 
or  by  whom  the  enamel  had  been  spilled  on 
the  deck,  nor  how  long  it  had  been  there. 
The  Jury  found  a  verdict  for  the  plaintiff,  but 
the  trial  Judge  entered  judgment  for  the  de- 
fendant non  obstante  veredicto.  The  acci- 
dent happened  upon  an  unfinished  vessel;  in 
which  both  the  plaintiff  and  defendant  were 
at  work  at  the  same  time,  but  engaged  In 
entirely  different  lines.  According  to  the  tes- 
timony of  the  plaintiff,  the  Immediate  cause 
of  the  accident  was  the  presence  of  the  piece 
of  hardened  enamel,  the  size  of  a  sanco:, 
which  he  alleges  was  on  the  surface  of  the 
deck  at  the  time  he  fell.  But  bs  the  mate- 
rial hardened  very  quickly,  it  may  have  been 
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dropped  there  a  very  short  time  before. 
There  Is  nothing  In  the  evidence  to  show  that 
it  was  seen  by  any  one  else  than  plaintiff, 
or  that  It  had  been  there  long  enough  for  the 
defendant  company,  or  any  of  its  employes, 
to  know  of  its  existence.  It  would  be  going 
entirely  too  far  to  bold  the  defendant  liable 
for  the  results  of  aa  accidental  spilling  of 
material  which  It  was  in  the  very  act  of 
handling  by  experienced  employes,  and  during 
the  course  of  its  conveyance  from  the  heating 
cauldron  to  the  place  of  its  application.  Bs- 
peclally  would  this  be  true  if  the  spilling  oc- 
curred but  a  short  time  before  the  accident. 
EYom  the  very  nature  of  the  case,  more  or 
less  of  disorder  must  have  prevailed  at  the 
place  In  question  at  that  time.  It  could  not 
be  expected  that  the  decks  of  a  vessel  In 
course  of  construction  would  be  absolutely 
free  from  Utter  and  rubbish  and  bits  of 
waste  material.  The  testimony  showed  that 
blocks  of  wood  and  pieces  of  metal  were 
often  left  lying  on  the  deck.  If  the  plaintiff 
had  stumbled  over  any  of  these  things.  It 
would  hardly  be  suggested  that  a  claim  for 
recovery  could  be  sustained.  The  fact  that 
in  falling  he  involuntarily  thrust  bis  hand 
into  the  bucket  of  hot  enamel  added  terribly 
to  the  extent  of  the  injury,  but  it  had  nothing 
whatever  to  do  with  the  Initial  cause  of  his 
slip  or  fall.  It  was  the  unfortunate  result 
of  the  fall,  and  not  Its  cause. 

In  the  opinion  of  the  court  below  the  state- 
ment is  made  that  the  bucket  of  enamel  could 
not  have  been  standing  where  It  was  left, 
near  the  hatchway,  more  than  three  or  four 
minutes,  because  there  was  evidence  that  the 
material  hardened  within  that  time.  One 
witness  did  so  testify.  But  other  witnesses. 
In  testifying  to  the  rapidity  with  which  the 
material  hardened,  said  that  it  became  solid 
within  three  or  four  minutes  after  it  had 
been  applied  to  the  steel  with  a  brush.  It 
is  very  probable  that  the  material  would  re- 
main soft  for  a  longer  time  when  kept  In 
larger  quantity  in  the  bucket.  But  we  can 
find  nothing  in  the  evidence  to  show  that  the 
bucket  was  Improperly  placed,  or  that  It  was 
left  near  the  hatchway  any  longer  than  was 
necessary.  As  to  the  spot  of  enamel  alleged 
to  have  been  on  the  surface  of  the  deck,  we 
agree  with  the  court  l>elow  that  mere  proof 
of  its  existence,  without  showing  how  it  got 
there,  or  bow  long  it  had  been  there  previous 
to  the  acddent,  was  not,  under  the  circum- 
stances, Buffid^it  to  sustain  the  charge  of 
negligence  against  the  defendant 

The  assignments  of  error  are  overruled, 
and  the  Judgment  is  affirmed. 


(2U  Pa.  Ul) 

In  n  CHESTNUT  ST.  TRUST  ft  SAVING 

FUND  OO.'S  ASSIGNED)  ESTATE. 
(Supreme  Coart  of  Pennsilvania.  Feb.  25, 1907.) 

1.  AssioiniKNT  FOB  Benefit  of  Cbxoitors— 
Who  Mat  Share  in  Abssts. 

Only  creditors  of  an  assignor  at  the  time 
ti  an  assignment  for  the  benefit  of  creditors 


are  entitled  to  participate  in  the  proceeds  of  the 
estate. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  4,  Assignments  for  Benefit  of  Creditors,  { 
878.  J 

2.  Sams. 

Debts  payable  in  the  future  are  claims 
against  an  estate  on  assignment  for  the  benefit 
of  creditors,  as  are  also  damages  resulting  from 
breach  of  contract  prior  to  the  assignment. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  4,  Assignments  for  Benefit  of  Creditors,  H 
875-879.] 

3.  Sauk. 

A  claim  arising  after  the  date  of  an  assign- 
ment for  the  benefit  of  creditors  cannot  par- 
ticipate in  the  distribntion,  and  holders  of  claims 
depending  on  a  contingency  in  the  future  can- 
not enforce  their  claims  against  such  estate. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  4,  Assignments  for  Benefit  of  Creditors,  H 

4.  Saks. 

A  tract  company  made  an  assignment  tor 
the  benefit  of  creditors'  of  all  its  assets,  bat 
continued  to  administer  its  trust  funds.  Certain 
funds  held  by  it  as  surety  for  a  guardian  were 
stolen  by  one  of  the  officers  thereafter.  Beld, 
that  the  ward  could  not  partlciiiatc  as  a  gen- 
eral creditor  in  the  distribution  of  the  funds 
in  the  hands  of  the  assignee. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  4,  Assignments  for  Benefit  of  Creditors,  tt 
875-«V9.] 

Appeal  from  Court  of  Common  Pleaa,  Phil- 
adelphia County. 

In  the  matter  of  the  assignment  of  the 
Chestnut  Street  Trust  &  Saving  Fund  Com- 
pany. From  an  order  dismissing  exceptions 
to  the  auditor's  report,  Louisa  T.  Cochran  Ap- 
peals.   Affirmed. 

Argued  before  MITCHEUi,  O.  J.,  and 
FELL,  BROWN,  MBSTRBZAT,  POTTBE, 
BLKIN,  and  STBWART.  JJ. 

Edmnnd  Randall  and  Jamea  A.  Flabertyf 
for  apitellant 


MBSTRBZAT,  J.  The  learned  auditor  bas 
fonnd  and  stated  the  facts  of  the  casa,  and 
we  think  they  sustain  his  oonclusion.  We 
recognize  the  Importance  of  the  principle  in- 
volved and  the  hardship  to  the  claimant  If 
unsuccessful,  as  suggested  by  appellant's 
connsel,  but,  if  the  principle  ruling  the  case 
Is  settled  law,  as  we  think  it  la,  we  cannot 
disregard  It  and  permit  "a  hard  case  to  make 
bad  law."  If  in  snch  cases  cestula  que  trust- 
ent  should  have  better  protection  from  trust 
companies  which  are  i)ennitted  to  become 
sureties  on  the  bonds  of  their  trustees,  the 
remedy  is  with  the  Legislature.  The  judicial 
department  of  the  government  cannot. usurp 
the  functions  of  the  Legislature,  and  by  con- 
struction do  that  which  lies  exclusively  with- 
in the  province  of  that  department  of  the 
government  This  is  sometimes  urged  by 
counsel  in  the  interest  of  their  clients,  and  al- 
so occasionally  attempted  by  courts. 

The  single  question  presented  for  our  con- 
sideration is  the  right  of  the  appellant  to 
participate  in  the  distribution  of  the  assigned 
estate  as  a  creditor  by  reason  of  the  liability 
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which  the  trust  company  incurred  as  snrety 
on  the  bond  of  the  appellant's  guardian  who 
failed  to  account  for  the  funds  of  her  ward. 
The  assignment  of  error  raises  hut  this  one 
question!.  Whether  the  appellant  has  another 
remedy  In  this  or  another  forum,  and  whether 
the  trust  company  and  Its  assigned  estate 
can  be  held  as  agent  or  trustee  for  the  funds 
placed  In  Its  bands,  and  are  now  unaccounted 
for,  are  questions  which  are  not  raised  on 
this  record,  and  with  which  we  are  not  now 
concerned.  This  claim,  as  presented  in  the 
court  below  and  here,  Is  upon  the  trust  com- 
pany's bond  as  surety  for  the  guardian,  and. 
Is  against  the  company's  insolvent  estate  for 
a  pro  rata  share  of  the  amount  which  the 
guardian  failed  to  pay  her  ward.  That  there 
can  be  no  recovery  on  the  bond  we  think  is 
clear. 

The  bond  given  by  the  guardian  and  the 
trost  company  as  surety  was  approved  on 
December  7,  1889,  and  was  conditioned  for 
the  faithful  performance  of  the  Cuiies  of  the 
guardian.  The  securities  of  the  ward  were 
delivered  by  the  ^ardlan  to  the  trust  com- 
pany which  entered  them  la  Its  book  In  which 
It  entered  property  held  by  It  in  a  fiduciary 
capacity.  The  trust  company  made  an  as- 
signment for  the  benefit  of  its  creditors  on 
December  24»  1887.  Subsequently,  In  March, 
1901,  the  treasurer  ol  the  trust  company 
fraudulently  disposed  of  the  securities  for 
his  own  use.  At  the  date  of  the  assignment, 
thM«fore,  there  had. been  no  breach  of  the 
bond  given  by  the  trust  company  as  surety 
of  the  guardian.  The  securities  were  then 
Intact,  and  could  have  been  recovered  from 
the  company  at  that  time  or  at  any  time  prior 
to  March,  1901,  when  they  were  fraudulently 
appropriated  by  its  treasurer.  Hence  there 
was  no  breach  of,  or  liability  on,  the  bond  of 
the  surety  for  more  than  three  years  after 
the  assignment  of  the  trust  company  for 
the  benefit  of  Its  creditors.  This  being  true, 
the  appellant  had  no  claim  against  the  com- 
pany on  the  bond  at  the  date  of  the  assign, 
ment,  and.  therefore  Is  not  entitled  to  share 
in  the  dlstrihatlon  of  the  proceeds  of  the  as- 
signor's estate. 

The  rights  of  eredlton  of  an  assigned  es- 
tate are  fixed  at  the  date  of  the  assignment. 
Only  those  who  are  creditors  of  the  assignor 
at  that  date  are  entitled  to  participate  in  the 
distribution  of  the  proceeds  of  the  estate.  A 
creditor  Is  one  who  has  a  definite  demand 
against  the  estate,  or  a  cause  of  action  capa- 
ble of  adjustment  and  liquidation  upoD  a 
trial.  Reading  Iron  Works,  150  Fa.  369, 
21  Atl.  617.  Debts  due  in  prassenti  and  pay- 
able in  futuro  are,  of  course,  claims  against 
the  assignor  for  which  his  estate  is  liable 
in  the  bands  of  his  assignee.  So,  also,  are 
damages  resulting  from  the  breach  of  a  oon-> 
tract  occurring  prior  to  the  assignment  And 
generally  any  claim  or  demand  against  the 
assignor  which  is  certain,  or  may  be  reduced 
to  certainty  at  the  date  of  the  aasigxuuent, 
is  a  debt  payable  out  of  the  assigned  estate. 


On  the  other  hand,  a  claim  against  the  as- 
signor arising  after  the  date  of  the  assign- 
ment win  not  be  allowed  to  participate  in 
the  distributimi  of  his  estate.  And  it  may 
be  added  that  the  possibility  of  a  claim,  de- 
pending upon  the  happening  of  a  contingency 
In  the  future,  will  not  constitute  a  demand 
for  which  the  assigned  estate  Is  liable.  The 
holders  of  such  claims  are  not  creditors  &i- 
tltled  to  payment  out  of  the  estate  of  an  In- 
solvent assignor. 

Applying  these  principles  to  the  case  In 
hand,  it  Is  manifest  that  the  appellant  has 
no  claim  on  the  funds  In  the  hands  of  the 
assignees  of  the  trust  company.  At  the  date 
of  the  assignment  the  condition  of  the  as- 
signor's bond  bad  not  been  broken,  and  the 
appellant  had  no  claim  which  she  could  have 
successfully  asserted  against  the  assignor. 
Hence,  If  she  had  brought  an  action  against 
the  trust  company  on  that  date,  she  would 
have  been  nonsuited  because  she  had  no  claim 
or  demand,  and  hence  no  cause  for  which  an 
action  would  lie  on  the  bond.  The  fact  that 
at  some  time  In  the  future  she  might  have  a 
claim  arising  out  of  the  breach  of  the  bond 
would  not  support  an  action  or  give  her  a  de- 
mand against  the  obligor's  Insolvent  estate 
In  the  hands  of  Its  assignees.  A  conditional 
bond,  such  as  the  one  In  question,  does  not 
create  an  indebtedness  absolutely  payable  in 
the  future,  but  Is  an  obligation  which  be- 
comes an  Indebtedness  on  the  happening  of  a 
contingency,  and,  until  the  contingency  oc- 
curs, there  Is  no  claim  or  demand  which  ean 
be  enforced  against  the  assignor  or  bis  es- 
tate. It  Is  apparent,  therefore,  that  under 
the  facts  of  this  case  the  appellant  had  no 
claim  against  the  assignor  company  at  the 
time  of  its  assignment,  und  hence  can  have 
no  claim  against  the  assets  which  the  com- 
pany assigned  for  the  benefit  of  its  credlt- 
or&  Ebe  Is  now  asserting  her  right  to  par- 
ticipate In  the  fund  for  distribution  as  a 
creditor  of  the  trust  company;  and  her  rights 
are  those  only  of  a  creditor.  As  such,  she 
must  look  for  payment  to  the  assignor  com- 
pany, and  not  to  Its  estate,  which  passed 
from  It  to  the  company's  creditors  before  It 
became  her  debtor. 

The  doctrine  announced  In  Jones  v.  Cooper, 
2  Alkens  (Yt)  54,  16  Am.  Dec.  67^  is  In 
harmony  with  our  conclusion  In  this  case. 
That  was  a  claim  against  an  Insolvent  Intes- 
tate's estate  arising  on  a  bond  of  Indemnity 
given  by  the  deceased  to  secure  the  claimant 
against  liability  on  a  bond,  on  which  he  was 
surety  for  the  deceased  as  guardian.  The  ad- 
ministrator denied  the  right  of  the  claimant 
to  participate  in  the  distribution  of  the  In- 
solvent's estate  of  his  decedent  because  there 
had  be«i  no  breach  of  the  guardian's  bond. 
In  sustaining  this  position,  and  in  discussing 
what  demands  may  be  proved  against  an  In- 
solvent estate,  the  court  said  (page  6S0  of 
16  Am.  Dec.  [2  Alkens  (Vt)  64]):  "Where 
there  Is  no  subsisting  debt  or  du^,  or  where 
the  claim,  If  payabl^  91^  tip  be  satisfied  at^ 
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futore  day,  rests  In  contingency,  and  It  Is 
uncertain  whether  or  not  any  demand  will 
accme,  It  cannot  be  allowed.  There  must 
be  a  present  debt  or  duty,  or  a  demand  In 
prsesentl,  payable  or  to  be  satisfied  at  all 
events  In  future.  •  •  •  In  cases  of  In- 
solvent estates  where  there  Is  no  present  duty, 
and  it  depends  on  some  future  event  whether 
or  not  a  demand  will  arise,  It  Is  obvious 
that  no  claim  exists  which  can  be  proved  be- 
fore the  commissioners.  •  •  •  The  claim 
must  be  one  which  is  capable  of  being  liqui- 
dated  and  valued.  A  contract  for  the  pay- 
ment of  a  certain  stated  sum,  or  the  delivery 
of  certain  articles  of  property,  or  for  the  per- 
formance of  specific  acts  or  services,  If  to 
be  performed  at  all  events,  though  at  a 
subsequent  time,  may  be  the  subject  of  valua- 
tion; but,  where  the  performance  of  the  con- 
tract depends  on  a  contingency  which  may 
never  happen,  It  Is  evident  that  It  cannot 
be  valued.  As  the  bond  declared  upon  In 
this  case  Is  not  for  the  payment  of  a  sum 
certain,  or  the  performance  of  an  act  at  all 
events,  so  as  to  raise  a  present  debt  or  duty, 
but  is  conditional,  depending  on  a  contin- 
gency, it  follows  that  there  must  at  least  be 
a  breach  of  the  condition  and  a  consequent 
forfeiture  of  the  bond  to  give  the  appellant 
ft  demand  against  the  estate  of  the  intestate." 

We  have  examined  the  cases  cited  by  ap- 
pellant and  none  of  them  rule  this  case  In 
her  favor.  Where  the  claim  was  allowed  In 
any  of  them.  It  was  capable  of  liquidation  at 
the  date  of  the  assignment 

The  assignees  are  not  responsible  to  the 
appellant  as  bailees  of  her  securities,  for 
the  reason  that  they  had  no  right  to  the 
possession  of  the  securities,  and  in  fact  nev- 
er had  possession  of  them.  The  trust  com- 
pany acquired  possession  of  the  securities 
and  held  them  as  it  held  other  property  In 
a  fiduciary  capacity,  and  when  it  assigned 
Ita  ovm  assets  for  the  benefit  of  creditors 
these  securities  were  not  included,  and  did 
not  pass  to  the  assignees.  The  assignment 
did  not  dissolve  th^  trust  company  (German- 
town  Pass.  Ry.  Co.  v.  Pltler,  60  Pa.  124, 
100  Am.  Dec.  546),  and  It  continued  busi- 
ness to  the  extent  of  winding  np  its  fiduciary 
business.  It  held  these  securities  until  they 
were  stolen  by  its  treasurer  in  March,  1901. 
If  the  appellant  could  trace  the  securities 
to  the  assignees,  It  would  raise  another  and 
different  question  than  the  one  raised  on 
this  appeal. 

The  assignment  of  error  Is  overruled,  and 
the  decree  Is  affirmed. 


/21T  Pb.  Mt) 

In  re  SANSON'S  EiSTATa 

(Supreme  Court  of   Pennsylvania.    March  11, 
1907.) 

iNBuaAwcB— Life  Policy— Assignment. 

Decedent,  having  a  life  policy  payable  to 
his  estate,  assigned  it  to  his  wife;  the  assign- 


ment providing  that.  If  the  Insured  survived  the 
tontine  period  of  15  years,  the  assignment  should 
be  void.  The  insured  had  an  option  at  the  end 
of  such  period  to  withdraw  the  accumulated 
surplus.  This  option  could  be  exercised  by  the 
insured  without  the  consent  of  the  henefidary. 
After  the  exercising  of  such  option,  the  policy 
and  original  assignment  remained  in  the  custody 
of  the  decedent  There  was  evidence  that  the 
wife  joined  with  the  husband  in  signing  the 
papers  necessary  to  effect  the  option  exercised, 
and  that  at  the  time  an  agent  of  the  company 
told  them  that  the  assignment  would  continue  in 
force.  Held,  that  no  formal  reassignment  of  the 
policy  to  the  wife  was  necessary,  and  that  after 
the  death  of  the  husband  she  was  entitled  to 
proceeds  of  the  policy. 

Appeal  firom  Orpbana'  Oonrt,  Philadelphia 
(3ounty. 

In  the  matter  of  the  estate  of  Aaron  I.  San- 
son, deceased.  From  a  decree  dismissing  ex- 
ceptions to  adjudication,  Aaron  I.  Sanson,  Jr., 
appeals.    Afilrmed. 

Argued  before  MITCHELL,  0.  J.,  and 
FELL,  BROWN,  MESTREZAT,  POTTER, 
BLKIN,  and  STEWART,  JJ. 

O.  W.  Pepper  and  A.  W.  Sanson,  for  appel- 
lant   Charles  F.  Zlegler,  for  appellee. 

FELL  J.  The  question  presented  by  this 
appeal  Is  whether  the  sum  of  $10,000  paid 
by  an  assurance  company  on  a  policy  on  the 
life  of  the  decedent  should  have  been  award- 
ed by  the  orphans'  court  to  his  widow  or  to 
bis  execntor.  They  were  the  only  parties  In 
interest,  and  under  their  agreement  the  money 
had  been  paid  by  the  company  to  the  execn- 
tor, in  order  that  the  beneficial  ownership 
might  be  determined  on  the  settlement  of  bis 
account  The  decedent  In  1884  took  out  a 
tontine  policy,  which  provided  that  at  the 
end  of  15  years,  unless  the  policy  was  sooner 
terminated  by  his  death,  the  insured  should 
have  five  options,  the  first  of  which,  and  the 
one  he  exercised,  was  "to  withdraw  in  cash 
the  accnmulated  surplus  apportioned  by  the 
company."  These  options  were  personal  to 
the  insured  and  could  be  exercised  by  blm 
without  the  consent  of  the  beneficiary.  The 
decedent's  first  wife  was  the  beneficiary  nam- 
ed in  the  policy.  Upon  her  death  In  1889  the 
policy  by  Its  terms  Inured  to  his  benefit.  He 
married  the  appellant  in  1801,  and  in  1893 
assigned  to  her  the  policy  and  all  his  rights 
thereunder,  subject  to  Its  terms.  In  1899 
be  exercised  the  option  mentioned,  and  re- 
ceived from  the  company  $7,161,  and  contin- 
ued the  policy  at  reduced  premiums,  tie  died 
In  1903.  The  assignment  was  made  on  a 
printed  blank  provided  by  the  company  and 
required  by  It  in  case  of  all  assignments,  and 
It  contained  a  provision  that.  If  the  Insured 
survived  the  tontine  period,  the  assignment 
should  be  void.  After  the  payment  by  the 
company  the  policy  and.  the  original  assign- 
ment remained  In  the  custody  of  the  dece- 
dent's agent,  who  had  before  taken  diarge  of 
it  There  was  testimony  tending  to  show 
that,  at  the  time  the  Insured  exercised  his 
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option  and  received  tbe  aeenmTdated  dlvl* 
dends  from  the  company,  he  and  hia  wife 
went  together  to  tbe  office  of  the  company. 
In  pursuance  of  notice  sent  to  both ;  that  she 
there  Joined  with  him  in  signing  the  papers 
necessary  to  effect  the  option  exercised ;  that 
the  agent  of  the  company  told  them.  In  reply 
to  their  inqnirles,  that  tbe  policy  would  con- 
Unne  in  force  and  that  she  wonid  remain  the 
beneficiary ;  that  this  was  what  tbe  decedent 
desired;  and  that  it  was  the  understanding 
and  agreement  between  him  and  bis  wife  at 
that  time.  It  was  foond  by  the  learned  audit- 
ing Judge  that  "It  was  the  understanding  and 
agreement  of  tbe  decedent  that  after  he  re- 
ceived the  amount  paid  to  him  under  the  ex- 
ercise of  his  tontine  option  the  policy  should 
'continue'  as  an  ordinary  policy  for  $10,000 
for  and  as  the  property  of  bis  wife.  Tlieir 
relations  were,  as  they  always  had  been  lov- 
ing and  affectionate;  the  necessity  that  she 
should  be  in  receipt  of  tbe  money  at  his  death 
was  as  great  as  when  the  assignment  was 
made  to  her ;  the  sole  purpose  of  the  condi- 
tion was  one  affecting,  and  Intended  to  affect, 
the  company,  as  between  itself  and  persons 
whom  It  insured ;  and  this  purpose  had  been 
fully  accomplished,  the  decedent  receiving,  as 
the  result  of  It,  an  amount  nearly  equaling  tbe 
face  of  the  policy.  A  reassignment  was  un- 
necessary. Malone's  Estate,  8  Wkly.  Notes 
Cas.  179;  Kulp  v.  March,  181  Pa,  627,  635,  37 
Atl.  913.  The  purpose  of  the  condition  hav- 
ing been  accomplished.  Its  consequences  by 
way  of  divesting  tbe  Interest  of  tbe  wife 
might  very  naturally  be  waived  by  the  hu»- 
band;  and  the  understanding  tliat  it  'should 
continue  as  it  had  been'  could  in  their  minds 
have  had  no  other  meaning  than  that  the 
interest  of  the  wife  'continued'  with  it  after 
the  husband  had  exercised  his  option.  Just 
as  it  bad  previously  existed ;  and,  as  already 
stated,  the  evidence  shows  that  this  was  their 
agreement."  There  can  be  no  doubt  that  the 
decedent  and  his  wife  understood  that  the 
limitation  In  the  assignment  was  a  require- 
ment of  the  company  to  avoid  complications 
at  the  end  of  the  tontine  period,  when  an  o> 
tion  might  be  exercised,  and  that.  Its  purpose 
being  ended,  tbe  policy  would  continue  as  It 
before  was  for  the  benefit  of  the  wife.  They 
believed  that  no  new  assignment  was  neces- 
sary, and  that  nothing  more  need  be  done  to 
glT«  legal  effect  to  the  decedent's  intention 
to  continue  tbe  beneficial  ownership  in  her. 
What  took  place  amounted  to  a  renewal  of 
the  original  gift,  and  equity  will  consider  as 
done  what  they  nnderstood  aa  already  done. 
"Wherever  a  person  has  the  legal  right  to 
dispose  of  property,  and  means  to  do  so,  the 
form  of  the  instrument  adopted  for  the  pur- 
pose, if  at  law  ineffectual,  will  be  disregarded, 
and  it  will  be  reformed  so  as  to  make  it  ef- 
fectual." Lanf  8  Appeal,  05  Pa.  279,  40  Am. 
Rep.  646. 
The  decree  is  afllrmed. 


STATU  T.  MTTSPHT. 

(Court  of  General  Seasiona  of  Delawai*.    Sna- 
aex.     April   5,   1907.) 

OBBTBucnna  Justiob— Evidence. 

In  a  prosecution  for  assault  on  a  constable 
while  levying  execution  on  defendant's  proper- 
ty, where  defendant  did  not  know  tliat  the  per- 
son assaulted  was  a  constable  or  that  he  held 
a  writ  of  execution  against  him,  be  was  not 
guilty. 

Robert  Murphy  was  tried  on  the  charge 
of  assault  on  an  officer.    Verdict  of  not  guilty- 
Argued  before  SPRUANCE  and  BOTCE,  JJ. 

Daniel  O.  Hastings,  Deputy  Atty.  Qea.,  for 
the  State.  John  M.  Richardson,  tor  defoid- 
ant 

SPRUANOB,  J.  (charging  Jury).  The  In- 
dictment against  the  defendant,  Robert  Mur- 
phy, In  substance  charges  that  on  the  4th 
day  of  August,  1906,  in  Northwest  Fork  hun- 
dred, in  this  county,  the  defendant  did  make 
an  assault  upon  Richard  T.  Gahall,  a  con- 
stable of  this  county,  while  In  the  legal  exe- 
cution of  the  duties  of  his  office  of  constable, 
and  did  knowingly  obstruct,  binder,  and  re- 
sist the  said  officer  while  In  the  lawful  exe- 
cution of  his  said  office.  It  Is  not  denied 
that  the  said  Cahall,  at  the  time  of  the  said 
alleged  offense,  was  a  duly  appointed  and 
qualified  constable  of  this  county,  and  that 
he  went  to  tbe  premises  of  tbe  defendant  for 
the  purpose  of  making  a  levy  upon  his  per- 
sonal property  under  an  execution  against 
tbe  defendant  Issued  by  a  Justice  of  the  peace 
of  this  county,  which  Is  in  evidence. 

It  Is  claimed  by  the  state  that  the  said 
Cahall,  before  proceeding  to  execute  the  said 
writ,  explained  to  the  defendant  that  he  was 
about  to  make  a  levy  upon  the  personal  prop- 
erty of  the  defendant  under  a  writ  of  exe- 
cution against  the  said  defendant,  in  his 
hands  as  a  county  constable,  and  that  there- 
upon tbe  defendant  ordered  him  off  of  the 
premises  and  assaulted  blm  with  a  pitchfork, 
and  that  soon  afterwards  the  defendant,  or 
some  one  aiding  him  or  acting  in  concert  with 
him,  locked  the  outer  door  of  tbe  building 
in  which  he  (the  said  constable)  was  engaged 
in  the  execution  of  said  writ,  all  of  which 
was  done  for  tbe  purpose  of  preventing  said 
officer  from  the  performance  of  his  duty  un- 
der said  writ  It  Is  claimed  by  the  defend- 
ant that  he  did  not  know  that  the  said  Cahall 
was  a  constable,  or  that  be  had  an  execution 
against  him,  and  that  be  ordered  tbe  said 
Cahall  off  of  bis  premises  as  one  having  no 
right  to  be  there;  and  he  denies  that  he  as- 
saulted him,  or  locked  or  caused  to  be  locked 
the  door  of  the  building  In  which  Cahall  was. 

Tbe  testimony  as  to  these  contentions  is 
conflicting.  If  you  find  tbe  testimony  of  said 
Cahall  to  be  true,  it  will  be  your  duty  to 
render  a  verdict  of  guilty.  But  If  you  find 
that  at  the  time  of  the  alleged  offense  the 
defendant  was  Ignorant  of  the  fact  that  Oa- 
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hall  was  a  constable,  or  tbat  he  held  a  writ 
of  execution  against  him,  and  that  be  did  not 
knowingly  resist  or  obstruct  the  said  CaUall 
in  the  execution  of  his  duty  as  a  public  of- 
ficer, your  verdict  should  be  not  guilty. 

Verdict,  not  guilty. 


STATH  T.  HANDT  et  aL 
(CJourt  of  General  Sessions  of  Delaware.    Sus- 
sex.   April  3,  1907.) 

i.  ABSATraiT   AND    BaTTEBT— DEFINmON. 

An  assault  is  an  attempt  or  offer,  coupled 
with  present  ability,  to  do  hurt  to  the  person  of 
another ;  while  a  battery  includes  an  assault, 
and  is  the  actual  stril^ing  pr  Rhootlng  of  another. 
[EM.  Note.— For  cases  in  point,  see  Cent,  Dig. 
Tci  4,  Assault  and  Battery,  |S  68-71.] 

%  Samb— BviDcncB. 

Where  defendants  blockaded  a  public  high- 
way, and  as  prosecutor  approached,  one  or  more 
of  them  fired  shots,  two  of  which  took  effect  in 

Srosecutor'R  person,  such  of  the  defendants  as 
red  the  shots  were  guilty  of  assault  and  bat- 
tery. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  4,  Assault  and  Battery,  ii  73,  74.] 

3.  Save— AiDiNO  and  Abetting. 

Persons  who  were  present,  aiding  and  abet- 
ting, at  the  time  shots  were  fired  against  prose- 
cutor «n  a  highway,  were  equally  guilty  of  as- 
sault and  battery  with  those  who  fired  the  shots. 
(Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  4,  Assault  and  Battery,  {  87.] 

4.  CbDIINAL    LiAW  —  SeVEKAIi    DErENDANIS  — 

Sepabath  Conviction. 

MHiere,  in  a  prosecution  for  assault  and 
battery,  some  of  the  defendants  were  chaiged  as 
principals  and  the  others  with  aiding  and  abet- 
ting, the  jury  was  at  liberty  to  find  any  one  or 
all  of  the  prisoners  guilty  or  not  guilty. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol  14,  Criminal  Law,  H  2096,  2097.] 

John  Handy  and  others  were  Indicted  for 
assault  and  battery.    Verdict  of  guilty. 
Argued  before  SPRTJANCB  and  BOYCB,  JJ. 

Daniel  O.  Hastings,  Depnty  Atty.  Oen.,  for 
the  State.    Robert  U  White,  for  defendants. 

BOTCE,  J.  (charging  Jury).  The  prison- 
ers, John  Handy,  Jesse  Gibson,  and  James 
Slaughter,  are  charged  with  an  assault  and 
battery  upon  Elijah  W.  Wells.    An  assault 


has  been  defined  to  be  an  attempt  or  oifer, 
coupled  with  a  present  ability,  to  do  hnrt  to 
the  person  of  another.  A  battery  includes  an 
assault,  and  is  the  actual  striking,  or,  as 
charged  In  this  case,  shooting,  of  another. 

It  is  admitted  that  the  prisoners  and  John 
Long,  driving  two  carriages,  went  from  Sails- 
bury,  Md.,  to  Hastings'  distillery,  near  Del* 
mar,  in  Little  Greek  hundred,  this  county, 
on  the  night  of  December  8th  last,  and  that 
on  returning  from  Hastings',  after  having 
gone  about  a  quarter  of  a  mile,  they  stopped 
their  teams — it  being  between  7  and  9  o'clock 
— nearly  opposite  each  other,  occupying  each 
of  the  driveways  In  the  road.  While  so  being 
stopped  in  the  road.  Wells,  the  prosecuting 
witness,  who  with  another  person  had  also 
been  to  Hastings',  came  up,  and,  finding  the 
roadway  blocked,  be  inquired  if  there  was 
any  trouble.  Cursing  from  some  of  the  per- 
sons who  had  stopped  followed,  and  it  is  not 
denied  that  several  shots  were  fired  at  the 
said  time  and  place.  There  Is  conflict  of 
testimony  as  to  who  did  the  shooting,  but 
it  is  not  denied  that  Wells  was  shot  twice — 
one  ball  penetrating  his  person  in  the  region 
of  the  stomach,  and  the  other  his  coat  over 
his  shoulder.  No  excuse  or  Justification 
whatever  is  offered  for  the  shooting.  Ton 
have  heard  the  several  witnesses,  and  yon 
doubtless  remember  their  testimony  at  this 
point  If  you  find  that  any  one  of  the  prison- 
ers fired  the  shots  which  took  effect  as  the 
prosecuting  witness  has  stated,  such  person 
would  be  guilty.  And  if  you  find  that  any 
one  of  the  prisoners  did  commit  the  offense 
charged,  and  that  either  or  both  of  the  other 
prisoners  were  present  at  the  time,  abetting, 
procuring,  commanding,  and  counseling  him 
to  commit  the  offense,  tlien  such  other  person, 
or  both  of  them,  so  abetting,  aiding,  and  as- 
sisting, would  be  guilty.  The  charge  made 
in  this  case  is  of  a  grave  and  serious  chara<v 
ter,  and  you  should  give  the  testimony  of 
the  witnesses  careful  and  conscientious  con- 
sideration. 

Tou  may  find  any  one  or  all  of  the  prison- 
ers gnllty  or  not  guilty,  as  the  evidence  seems 
to  warrant. 

Verdict:   Guilty. 
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PINNET  et  ox.  r.  BOROUGH  OF  WINSTBD 
et  aL 

(Saprente  Coort  of  Brrora  of  Connsctlcat. 
April  10,  1907.) 

1,  BOUnDABICS  —  DKBCBIPTIOIf     Of    IMKD  — 

CAIXS— DEriNITENESS. 

A  notice  of  the  condemnation  of  a  strip  of 
plaintiffs'  land  adjoining  M.  street  on  tiie  north 
for  the  widening  of  a  sidewalk  stated  that  it 
was  proposed  to  appropriate  not  more  than  six 
feet  of  plaintiffs'  land  fronting  on  the  northerly 
side  of  the  street.  In  the  description  of  the 
strip  taken  the  location  of  the  east  and  west 
terminal  jMints  of  the  north  boundary  line  of 
the  strip  were  established,  and  courses  of  the 
four  boundaries  of  the  strip  were  definitely 
stated  in  feet  and  fractions  thereof,  and  by 
points  of  the  compass,  and  that  the  area  was 
250  feet.  There  was  a  dispute  between  the 
plaintiffs  and  the  borough  authorities  as  to  the 
location  of  plaintiff's  south  boundary  line,  add 
it  was  not  shown  that  there  were  any  visible 
Indications  of  the  location  of  such  line.  Held, 
that  such  description  could  not  be  so  construed 
as  to  make  the  south  boundarfr  of  the  condemned 
strip  the  line  Mrfaich  plaintiffs  claimed  was  the 
southern  boundary  of  their  land,  so  as  to  de- 
prive plaintiffs  of  land  which  they  claimed  be- 
tween the  strip  condemned  and  the  street. 

2.  Eminent  EKtifAin— Effect  of  Oondkmna- 
noN  Pbockedinob. 

Where  condemnation  proceedings  were  pros- 
ecuted for  the  purpose  of  taking  a  strip  of  plain- 
tiffs' land,  particularly  defined,  for  the  widen- 
ing of  a  street,  such  proceedings,  vesting  title 
to  the  strip  condemned  in  the  public,  did  not 
constitute  an  adjudication  that  plaintiffs  owned 
no  land  between  the  strip  condemned  and  the 
street. 

8.  Same— Attthobitt  of  Appbaisebs. 

Where  appraisers  were  appointed  in  pro- 
ceedings to  condemn  property  for  the  widening 
of  a  street,  they  were  only  authorized  to  assess 
damages  for  the  property  actually  taken,  and 
neither  they  nor  the  warden  nor  burgesses  had 
any  power  to  decide  any  question  of  title  to 
such  property. 

4.  Same— Estoppei.. 

Where  borough  authorities  proceeded  to 
tMmdemn  certain  specifically  descrioed  property 
for  the  widening  of  a  street,  neither  the  state- 
meut  that  the  property  was  needed  to  widen  a 
highway  and  sidewalk,  nor  the  fact  that  plain- 
tiffs a<-cept€d  an  award  of  $350  assessed  as  dam- 
ges  for  the  taking  of  such  strip  estopped  them 
to  claim  a  strip  of  land  between  the  property 
condemned  and  the  street. 

6.  Injunction  —  Tempobabt  Injunctior  — 
Modification— BlTFECT. 

Where  plaintiff  obtained  a  temporary  In- 
junction restraining  defendants  from'  using  a 
strip  of  property  claimed  by  plaintiff  for  the 
widening  of  a  street,  the  modification  of  the  in- 
jnnction  on  condition  that  plaintiffs'  rights  in 
the  suit  should  not  be  prejudiced  thereby  did 
not  affect  plaintiffs'  right  to  reliet 

6.  MUNICIPAI,    OOBPOBATIONS  —  StBEGTS— AO- 

noNs— Fabtibs. 

12  Sp.  Laws,  p.  763,  providing  a  charter 
for  the  borough  of  winsted,  gave  the  latter  con- 
trol of  the  construction  and  widening  of  side- 
walks, the  establishing  of  curb  lines  and  the  ex- 
tension of  highways,  but  the  control  of  the  con- 
struction ana  repair  of  the  remainder  of  the 
highway  remained  in  the  town  of  Winchester. 
Held  that,  where  suit  was  brought  to  restrain 
the  borough  from  using  certain  land  for  the 
widening  of  a  street,  the  town  was  interested 
in  the  question  whether  such  land  was  a  part 
of  the  nighway,  and  was  therefore,  properly 
summoned  as  a  oodefendant. ' 
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T.  PUADINO  —  Bbinoino  IK  Hcw  Pabties  — 
Amendment. 

Where,  after  a  town  had  been  made  a  co- 
defendant  in  a  suit  with  a  borough,  the  town, 
by  demurrer,  raised  practically  the  same  issue 
as  that  raised  by  the  borough,  plaintiffs  were  not 
required  to  f  urtjier  amend  their  complaint  in  or- 
der to  obtain  a  judgment  on  that  question  which 
would  be  binding  on  both  defendants. 

Appeal  from  Superior  Court,  UtchflelU 
County ;  Edwin  B.  Gager,  Judge. 

Suit  by  Lucien  V.  Plnney  and  another 
against  the  borough  of  Winsted  and  others 
to  restrain  defendant  borough  from  taking 
land  of  plaintiffs  in  extending  a  highway  for 
the  purpose  of  widening  a  sidewalk,  and  for 
damages.  From  an  order  sustaining  defend- 
ant's demurrer  to  the  complaint  and  dis- 
missing same,  plaintitCs  appeal.  Reversed 
and  remanded. 

WelllngtoQ  B.  Smitb  and  Frank  B.  Munn, 
for  appellants.  William  H.  Blodgett,  for  ap- 
pellee borough  of  Winsted.  Richard  T.  Hig- 
gins,  for  appellee  town  of  WInchesta. 

HALL,  J.  The  complaint  contains,  In  sub- 
stance, these  allegations:  That  the  plalutUf 
Augusta  C.  Plnney,  wife  of  the  plaintiff  L.  V. 
Plnney,  bas  for  many  years  been  the  owner 
of  a  tract  of  land  in  the  borough  of  Winsted 
and  town  of  Winchester,  bounded  northerly 
on  land  .of  L.  Y.  Plnney,  easterly  on  land  of 
F.  B.  Catlln,  southerly  on  Main  street,  and 
westerly  on  Union  street.  That  on  the  28tb 
of  July,  1002,  the  warden  and  burgesses  of 
said  borough  gave  due  notice  to  the  plain- 
tiffs to  show  cause  at  a  fixed  time  and  place 
why  Main  street  should  not  be  widened,  not 
exceeding  six  feet,  for  the  purpose  of  widen- 
ing the  sidewalk  on  the  northerly  side  there- 
of, not  exceeding  six  feet  In  front  of  the 
plaintiffs'  premises,  and  to  show  cause  why 
not  exceeding  six  feet  of  the  plaintiff's  land 
fronting  the  northerly  side  of  Main  street 
should  not  be  appropriated  for  that  purpose. 
That  the  warden  and  burgesses  met  on  the 
day  fixed,  and  made  report  that  they  "had 
widened  said  highway  and  said  sidewalk,  and 
laid  out  the  same  for  said  widening,  by  tak- 
ing the  strip  of  land  on  Main  street  included 
between  the  southerly  side  of  said  Augusta 
O.  Pinney's  lot,  and  the  extension  westerly 
to  Union  street.  In  a  straight  line,  of  the 
present  northerly  line  of  the  sidewalk,  on 
the  northerly  line  of  Main  street  In  front  of 
F.  B.  Catlln's  lot;  said  F.  B.  Catlln's  lot 
being  on  the  easterly  side  at  the  said  Pinney's 
lot"  Said  strip  Is  described  in  said  report 
as  follows:  "Beginning  in  the  line  between 
the  lots  of  F.  B.  Catlln  and  Augusta  and 
Lucien  V.  Pinney,  at  a  point  about  60.68  feet 
distant  westerly  from  the  southwest  comer 
of  F.  B.  Catlln's  block,  27.2  feet  distant  from 
the  southwest  comer  of  F.  B.  Catlln's  house, 
and  24.2S  feet  from  the  southeast  comer  of 
said  Pinney's  house  on  the  northerly  [side  of 
said  Main  street ;  thence  S.  6*  67'  W.  6.2  feet 
In  said]" — ^the  words  In  brackets  which  ap- 
pear in  the  report  of  the  committee  to  theao- 
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perior  conrt  were  apparently  omitted  by  mis- 
take in  tbe  description  in  tills  report — "line 
between  Catlln  and  Plnney  to  said  Finney's 
southerly  line;  tbence  N.  86°  W.  in  said 
Plnney's  southerly  line  62.3  feet  to  easterly 
line  of  Union  street ;  thence  in  said  easterly 
line  of  Union  street  N.  16°  14'  B.  4.55  feet  to 
a  point  distant  28.55  feet  from  the  southwest 
comer  of  said  Finney's  bouse  and  37.08  feet 
from  the  southeast  corner  of  J.  H.  Alvord's 
block ;  thence  S.  86°  51'  E.  51.45  feet  to  place 
of  beginning;  containing  250  square  feet." 
That  they  were  unable  to  agree  as  to  the 
damages  sustained  by  the  plaintiffs  by  rea- 
son of  such  taking.  That  upon  the  applica- 
tion of  the  warden  and  burgesses,  a  commit- 
tee was  afterwards  duly  appointed  by  a  Judge 
of  the  superior  court  "to  estimate  and  as- 
sess the  benefits  and  damages  accruing  to  the 
plaintiffs  by  reason  of  taking  of  said  piece  of 
land,"  who  reported  in  writing  to  the  su- 
perior court  that,  having  fully  heard  the  par- 
ties and  viewed  the  premises,  they  estimated 
and  assessed  to  Augusta  C.  Finney  the  dam- 
ages "caused  by  the  widening  and  extending 
of  said  highway,  sidewalk,  and  street,  and 
the  taking  of  said  land  as  aforesaid,  at  the 
sum  of  1350,"  and  that  there  were  no  bene- 
fits. Said  report  contained  the  same  descrip- 
tion of  the  land  for  the  taking  of  which 
such  damages  were  assessed,  so  far  as  it  is 
material  to  the  (questions  involved  in  this 
case,  as  is  given  above,  in  the  report  of  tbe 
warden  and  burgesses.  That  said  report  was 
duly  accepted  by  the  superior  court,  and  said 
sum  of  9350  was  paid  to  the  plaintiff  Augusta 
C.  Finney.  That  tbe  strip  of  land  thus  con- 
demned runs  through  the  above-described 
premises  of  the  plaintifCs,  and  they  are  the 
owners  of  a  strip  of  land  on  the  southerly 
side  of  said  condemned  strip,  and  between 
it  and  the  highway,  at>out  11  feet  in  width, 
and  extending  the  whole  length  of  the  south- 
erly line  of  the  plaintiffs'  premises.  That 
after  the  acceptance  of  said  report  and  the 
payment  of  the  damages  so  assessed  the  war- 
den and  burgesses  notified  the  plaintiffs  that 
tbe  width,  course,  grade,  and  curb  line  of 
tbe  sidewalk  in  front  of  their  premises  liad 
been  established.  That  the  sidewalk  was  to 
be  8^  feet  wide,  the  northerly  or  inside 
line  of  tbe  same  being  the  northerly  line  of 
the  condemned  strip  above  described,  and 
directed  tbe  plaintiffs  to  lay  a  walk  upon  said 
'sidewalk  and  to  set  a  curb  along  the  souther- 
ly line  thereof,  so  established  In  front  of 
their  premises,  from  their  easterly  line  to 
Union  street,  for  the  purpose  of  allowing 
the  town  of  Winchester  to  extend  its  highway 
across  the  plaintiffs'  premises  outside  of 
said  curb  line,  and  notified  the  plaintiffs  that, 
unless  they  complied  with  said  order  on  or 
before  a  day  fixed,  the  borough  authorities 
would  lay  such  sidewalk  and  set  said  curb, 
and  that,  if  said  work  should  be  done  by  the 
city,  the  expense  thereby  Incurred  would. be- 
come a  lien  upon  the  plaintiffs'  property. 
That,  U  the  sidewalk  and  curb  should  be 


constructed  and  set  as  above  described,  the 
sidewalk  would  include,  not  only  the  strip  of 
land  condemned  as  almve  stated,  but  also 
a  strip  of  land  belonging  to  the  plaintiffs, 
extending  along  the  south  side  of  the  con- 
demned strip,  being  about  3.30  feet  In  width 
at  its  east  end,  and  4.05  feet  In  width  at  its 
west  end,  and  also  a  strip  of  land  belong- 
ing to  the  plaintiffs  extending  along  the  south 
Bide  of  said  curb  line,  about  7.70  feet  at  its 
east  end,  and  6.95  feet  at  its  west  end,  would 
be  thrown  into  the  traveled  highway,  and 
that  the  plaintiffs  would  be  thus  deprived 
of  said  two  strips  of  land,  although  they  had 
not  been  condemned,  and  although  the  plain- 
tiffs have  not  been  compensated  therefor 
and  that  the  plaintifCs  were  willing  to  lay  a 
sidewalk  u])on  said  condemned  strip. 
•  The  following  diagram  will  Illustrate  the 
plaintiffs'  claims  as  they  appear  to  be  stated 
in  the  complaint: 


MAIN   OTRCST 


The  trial  court  having  found  tliat  the  town 
of  Winchester  ought  to  be  made  a  party  to 
the  case,  upon  tbe  motion  of  the  txirougb, 
ordered  said  town  to  I>e  summoned  in  as  a 
codefendant,  and  said  town  appeared  and 
pleaded  as  hereinafter  stated.  The  tempo- 
rary injunction  granted  at  tbe  conmienoe- 
ment  of  the  action  was  afterwards,  upon  mo- 
tion of  the  defendant  Irarougb,  modified  by 
the  Judge  who  had  granted  it  so  as  to  permit 
the  laying  of  the  sidewalk  and  the  setting  of 
the  curb  by  tbe  borough  in  the  manner  or- 
dered, but  with  the  provision  that  the  rights 
of  the  parties  should  in  no  way  be  prejudiced 
by  such  modification.  To  this  complaint,  ask- 
ing for  an  injunction  restraining  tbe  de- 
fendant borough  from  laying  the  walk  and 
curb  as  ordered,  and  for  damages,  each  of 
the  defendants  demurred. 

The  following  are.  In  substance,  among  the 
grounds  of  ttie  demurrer  of  the  borough: 
(1)  That  It  appears  by  the  condemnation  and 
appraisal  proceedings  tliat  the  southerly 
boundary  of  the  strip  condemned,  and  for  the 
taking  of  which  the  plaintiffs  had  t)een  paid 
damages,  was  the  southern  boundary  line  Of 
tbe  plaintiffs*  land,  and  that  the  plaintiffs 
could  therefore  own  no  land  south  of  the  con- 
demned strip;  (2)  that  by  the  condemnation 
and  appraisal  proceedings  U  was  adjudicated 
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that  the  plalntlifs  were  not  the  owners  of, 
and  were  not  entitled  to  damages  for  the 
taking  of,  the  land  claimed  by  the  plaintiff 
sonth  of  the  condemned  strip,  or  of  any  land 
between  Main  street  and  the  southerly  line 
of  the  condemned  strip;  (3)  that  by  said 
condemnation  and  appraisal  proceedings,  and 
the  plaintiffs'  acceptance  of  the  smn  awarded 
as  damages,  the  plaintiffs  are  estopped  from 
claiming  ownership  of  land  between  the  con- 
demned strip  and  Main  street;  (4)  that  by 
reason  of  the  modification  of  the  temporary 
injunction  no  Judgment  can  be  now  rendered 
against  the  borough. 

In  addition  to  the  grounds  stated  in  the 
demurrer  of  the  borough,  the  town  demurred 
upon  the  grounds  that  it  appeared  that  it 
bad  no  interest  in  the  subject-matter  of  the 
action,  and  that  it  was  not  properly  made  a 
codefendant,  and  that  no  Judgment  could  be 
rendered  against  It  since  none  was  asked  for 
in  the  prayer  for  relief,  and  since  there  was 
no  allegation  In  the  complaint  that  the  town 
bad  done,  or  intended  to  do  any  of  the  acts 
complained  of,  or  any  of  the  acts  the  doing 
of  which  was  sought  to  be  enjoined.  The 
trial  court  sastolned  tx>th  demurrers  upon 
the  ground,  as  appears  by  the  Judge's  memo- 
randtma,  that  under  the  rule  that  courses  and 
distances  must  yield  to  fixed  monuments  the 
southern  line  of  the  plaintiffs'  land  was  the 
south  boundary  of  the  condemned  strip,  and 
that  the  plaintiffs  could  therefore  own  no 
land  between  Main  street  and  strip  con- 
demned. The  principle  upon  which  the  rule 
invoked  by  the  trial  court  rests  is  that  the 
less  certainty  of  description  must  yield  to 
the  greater  certainty,  unless  the  apparently 
conflicting  descriptions  can  be  reconciled. 

In  the  dissenting  opinion  In  Belden  t.  Sey- 
mour, 8  Conn.  1&-25,  Judge  Peters  states  that, 
when  a  boundary  Is  an  imaginary  line  and 
not  a  fixed  visible  monument,  it  will  not  con- 
trol courses  and  distances.  In  Hlgley  v.  Bid- 
well,  9  Conn.  447-461,  the  cases  cited  with  ap- 
proval hold  that,  when  boundaries  are 
"known  and  visible  monuments,"  "fixed, 
known,  and  unquestionable  monuments," 
"known  and  fixed  monuments,"  they  control 
courses  and  distances.  In  Benedict  v.  Oay- 
lord,  11  Conn.  332-336,  29  Am.  Dec.  299,  the 
charge  of  the  trial  court  "that  the  courses 
and  distances  and  fixed  and  known  monu- 
ments as  contained  and  described  in  the  deeds 
ought  to  control  the  more  general  description 
of  the  land,  viz.,  that  which  describes  the 
land  as  tx>unding  upon  the  adjoining  pro- 
prietors," was  held  to  be  correct;  the  court 
saying  that  "the  limits  of  another  man's  land 
referred  to  generally,  without  iwrticularlty 
of  description,  or  known  and  certain  bound- 
aries, are  descriptions  of  great  uncertainty 
and  can  only  be  rendered  certain  by  investi- 
gation and  survey."  In  Nichols  v.  Tumey, 
15  Conn.  101-108,  -the  court  says  that  al- 
though It  Is  a  well-settled  rule  that  as  known 
and  fixed  monuments  wUl  control  courses  and 
distances  and  so  the  certainty  of  metes  and 


boonds  will  include  the  land  within  than, 
though  the  quantity  vary  from  that  expressed 
in  the  deed,  it  might  be  otherwise  where  the 
whole  deed  showed  that  It  was  clearly  the  in- 
tent to  give  only  a  definite  quantity.  In  Robertl 
T.  Atwater,  43  Conn.  540-&46,  Judge  Loomis, 
in  giving  the  opinion  of  the  court,  says :  "The 
rule  which  gives  to  monuments  and  bound- 
aries a  controlling  effect  Is  not  Inflexible. 
Boundaries  may  be  inadvertently  inserted  or 
omitted.  They  may  contravene  all  the  other 
terms  of  description,  so  that  to  adhere  to 
them  might  defeat  the  evident  Intention  of 
the  parties,  in  which  case  the  extent  of  the 
grant  would  have  to  be  determined  by  other 
portions  of  the  description."  And,  In  speak- 
ing of  the  case  then  t)efore  the  court,  says: 
"This  is  not  a  case  where  the  limits  of  an- 
other's land  are  referred  to  generally,  and 
there  are  no  visible  indications  of  the  loca- 
tion of  such  limits,  but  the  abutting  land  is 
found  by  the  Jury  to  have  consisted  of  definite 
inclosures  fenced  in  on  all  sides,  the  existence 
and  location  of  which  were  well  known.  We 
think,  therefore,  in  this  case  that  such  bound- 
aries are  more  certain  and  less  liable  to  mis- 
take than  the  measurements." 

In  the  case  at  bar  it  appears  that  in  the 
notice  to  the  plaintiffs  of  the  hearing  relative 
to  the  widening  of  Main  street,  which  was 
the  first  step  in  the  taking  of  the  plaintiffs' 
land,  they  were  informed  that  it  was  pro- 
posed to  appropriate  for  the  widening  of  Main 
street  not  more  than  six  feet  of  their  land 
fronting  on  the  northerly  side  of  Main  street ; 
that  In  the  description  of  the  strip  taken  In 
the  reports  of  the  condemnation  and  apprais- 
al proceedings  the  location  of  the  east  and 
west  terminal  points  of  the  north  boundary 
line  of  said  strip  are  indisputably  established 
by  stated  directions  and  distances  from  fixed 
monuments,  and  the  lengths  and  courses  of 
the  four  boundaries  of  the  strip  are  definitely 
stated  In  feet  and  fractions  of  a  foot,  and 
by  points  of  compass ;  and  that  It  Is  stated 
that  the  width  of  said  strip  on  the  east  Is 
5.2  feet,  and  on  the  west  4.65  feet,  and  that 
the  area  of  the  entire  strip  Is  250  feet  It 
does  not  appear  that  there  were  any  visible 
indications  of  the  location  of  the  plaintiffs' 
•'southerly  line,"  which  was  also  named  In  the 
reports  as  the  south  boundary  of  the  con- 
demned strip,  or  that  the  parties  were  In  ac- 
cord as  to  the  location  of  that  line.  On  the 
contrary,  it  rather  appears  that  the  I)orough 
authorities  and  the  plaintiffs  were  in  dis- 
pute as  to  the  location  of  the  plaintiffs'  south- 
em  boundary  line.  Without  deciding  wheth- 
er the  rule  invoked,  as  to  the  controlling  ef- 
fect of  descriptions  by  metes  and  bounds  in 
deeds,  Is  applicable  to  descriptions  in  pro- 
ceedings for  the  taking  of  land  In  Invltum, 
we  are  satisfied  that  to  so  construe  the  lan- 
guage of  the  descriptions  In  these  reports  as 
to  make  the  soutli  boundary  of  the  condemned 
stflp  the  line  which  the  plaintiffs  allege  In 
th^r  complaint  is  the  southern  boundary  of 
their  land  would  be  to  make  that  which  i^ 
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least  certain  control  that  which  Is  most  cer- 
tain, and  wonld  defeat  the  evident  Intention 
of  all  the  parties  to  the  condemnation  pro- 
ceedings, and  that,  Uierefore,  the  description 
by  measurements  of  the  southern  boundary 
of  the  condemned  strip  must  control  that  de- 
scribing it  as  the  southerly  line  of  the  plain- 
tlOs'  land. 

The  proceedings  of  the  warden  and  bur- 
gesses and  of  the  committee  of  appraisers 
was  not  an  adjudication  that  the  plaintiffs 
owned  no  land  between  the  strip  condemned 
and  Main  street  The  entire  effect  of  their 
proceedings  and  of  the  acceptance  by  the 
court  of  the  report  of  the  appraisers,  no  ob- 
jection having  been  made  and  no  appeal  hav- 
ing been  taken,  was  to  conclude  the  parties 
as  to  the  amount  of  damages  and  benefits 
sustained  by  and  accruing  to  the  plalntifTs 
from  the  taking  of  the  particular  strip  of 
land  described  in  the  reports,  and  to  vest  the 
title  to  that  strip  of  land  in  the  borough  up- 
on Ita  payment  to  the  plaintiffs  of  the  sum 
awarded  as  damages.  The  record  of  the  do- 
ings of  the  warden  and  burgesses  and  of 
the  appraisers  shows  that  no  damages  were 
assessed  for  the  taking  of  any  other  proper- 
ty than  that  particularly  described.  The  ap- 
praisers could  only  assess  damages  for  the 
property  actually  taken,  and  neither  the  war- 
den and  burgesses,  nor  tiie  appraisers,  pos- 
sessed the  power  In  the  condemnation  pro- 
ceedings to  decide  that  the  plaintiffs  did  not 
own  or  were  not  entitled  to  damages  for 
the  taking  of  property  which  was  not  con- 
demned. They  wero  not  authorized  to  de- 
cide disputed  questions  of  title.  Spring  Val- 
ley Waterworks  ▼.  San  Francisco,  22  Cal. 
434;  Wilcox  T.  Oakland,  49  Cal.  29;  Port 
Huron,  etc.,  R.  Co.  y.  Voorhels,  60  Mich.  506, 
16  N.  W.  882;  O'Haro  v.  Chicago,  etc.,  R.  Co., 
139  111.  161,  28  N.  B.  923;  Crangle  v.  Harrls- 
burg,  1  Pa.  182;  Charlestown,  etc..  Bridge 
Co.  V.  Comstock,  86  W.  Va.  263,  15  S.  B.  69. 
Evidently  the  borough  authorities  acted  up- 
on the  assumption  that  the  plaintiffs  owned 
no  property  between  the  strip  condemned 
and  Main  street  It  is  not  inconsistent  with 
the  averments  of  the  complaint  that  the 
plaintiff  made  a  different  claim.  Certainly 
It  does  not  appear  that  the  plaintiffs  in  any 
way  Induced  the  borough  authorities  to  be- 
lieve that  the  plaintiffs  did  not  claim  to  own 
land  south  of  the  condemned  strip.  The 
borough  authorities,  therefore,  acted  at  their 
peril  upon  the  assumption  that  the  south 
line  of  the  condemned  strip  was  the  southern 
boundary  of  the  plaintiffs'  land;  and,  if  the 
statement  in  the  condemnation  proceedings 
that  the  strip  condemned  was  taken  for  the 
purpose  of  widening  the  highway  and  side- 
walk is  to  be  interpreted  as  a  statement  that 
the  plaintiffs  ovm  no  land  between  the  north 
line  of  Main  street  and  the  strip  condemned, 
it  does  not  conclude  or  estop  the  plaintiffs 
from  asserting  the  contrary  in  this  actioB. 

The  fact  that  the  plaintiffs  have  acceptM 
and  still  retain  the  ^350  assessed  as  damages 


does  not  estop  tbem  from  making  the  dalma 
set  forth  in  the  complaint  This  sum  was 
voluntarily  and  Intentionally  paid  by  the 
borough  as  compensation  for  the  taking  of 
the  strip  actually  condemned  only,  and  was 
so  received  by  the  plaintiffs.  The  borough 
still  claims  title  to  the  strip  condemned,  and 
the  plaintiffs  neith^  question  the  validity  of 
the  condemnation  nor  the  title  of  the  borough 
to  the  strip  condemned.  That  they  have' re- 
ceived payment  for  the  land  condemned  does 
not  prevent  them  from  resisting  the  taking 
without  compensation  of  their  land  which 
has  not  been  condemned. 

The  plaintiffs'  right  to  relief  by  this  action 
Is  not  affected  by  the  modification  of  the 
temporary  injunction.  Upon  the  defendants' 
motion  the  modification  was  granted  upon 
condition  that  the  plaintiffs'  rights  in  this  ac- 
tion should  not  be  prejudiced  thereby. 

The  defendant  town  of  Winchester  was 
properly  summoned  in  as  a  codefendant  By 
Its  charter  the  borough  of  Wlnsted  is  given 
Uie  control  of  the  construction  and  widening 
of  sidewalks  and  the  establishing  of  curb 
lines  and  the  extension  .of  highways  for  that 
purpose,  while  the  control  of  the  construction 
and  repair  of  the  remainder  of  the  highway 
remains  in  the  tovni  of  Winchester.  12  Sp. 
Laws,  p.  768.  The  town,  therefore,  had  an 
interest  In  the  question  of  whether  the  strip 
of  land  claimed  by  the  plaintiffs  south  of  the 
curb  line  was  or  was  not  a  part  of  the  high- 
way. The  town  was  rightly  summoned  in 
in  order  tt>  render  the  final  Judgment  as  to 
the  location  of  the  plaintiffs'  south  boundary 
line  conclusive  upon  all  the  parties  interest- 
ed. Having  appeared  and  by  their  demurrer 
raised  practically  the  same  issue  upon  that 
question  as  that  raised  by  the  borough,  the 
plaintiffs  were  not  required  to  further  amend 
their  complaint  in  order  to  obtain  a  Judg- 
ment upon  that  questloB  which  would  be 
binding  npon  the  town.  Under  the  allega- 
tions of  the  complaint  the  plaintiffs  may 
prove  facts  which  will  entitle  them  to  equi- 
table relief.  The  demurrers  were  therefore 
wrongly  sustained. 

There  is  error,  and  the  case  is  remanded 
with  directions  to  overrule  the  demurrers 
and  proceed  according  to  law.  The  other 
Judges  concurred. 


(UTF*.  2ilS) 

McKIM  V.  CITI  OF  PHILADELPHIA. 

(Snpreme  Coart  of  Pemuylvania.     March  11, 
1907.) 

1.  MUNICIPAX    COBFORATIORS  —  LBGISLATIVK 

Control  —  Street    Raiiaoadb  —  UsB    of 

Stbgets — Grant  by  Oitt. 

I^e  Legislature  can  authorize  an  electric 
railway  company  to  lay  its  tracks  and  operate 
its  lines  on  the  streets  of  a  city  or  any  other 
,  municipality,  and  may  empower  the  municipal- 
ity to  grant  such  authority,  and  to  acoomi^ny 
the  grant  with  such  restrictions  as  may  seem 
proper  to  protect  the  public  in  the  use  of  the 
highways. 

[Ed.  Note.— For  cases  In  point  see  Cent  Dig. 
vol.  36,  Municipal  Corporations,  {  176.JQ  [Q 
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2.  SaMK— RiOHTB  ACUXSOKD. 

Wbere  an  electric  company  wu  anthorlied 
by  ordinance  to  operate  its  railway  on  a  certain 
street,  no  inference  can  be  drawn  tbat  by  the 
grant  of  the  uae  of  Boeh  street  It  was  author- 
ized to  exclude  Uie  public  from  It  or  to  operate 
its  railway  in  a  manner  to  render  the  street 
unnecessarily  dangerous. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  36,  Municipal  Corporations,  i  1482.] 

S.  Saioc  — OBsisuonon  ik  Stbext— Liabiu- 

A  street  railway,  having  authority  to  use 
a  street,  planted  a  trolley  pole  in  the  middle 
thereof;  the  pole  being  about  10  inches  in 
diameter  and  standing  on  a  base  about  2%  feet 
in  diameter  at  the  street  level  and  about  18 
inches  in  height.  There  was  no  artificial  light 
on  the  pole.  BM,  that  the  city  was  liable  for 
the  death  of  a  man  whose  wagon  was  upset  on  a 
dark  night  by  striking  the  base  of  the  pole. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  36,  Municipal  Corporations,  {  1630.] 

4,  BVIDBNCB— OPimON   BVIDBNCK. 

Where  .a  witness  described  a  pole  obstmct- 
ing  a  street,  its  size,  its  location,  and  all  the 
conditions  existing,  it  was  not  error  to  exclude 
his  opinion  as  to  the  danger  caused  thereby. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence,  {S  2186,  2200.] 

Appeal  from  Court  of  Common  Pleas,  Pbila- 
delpbla  County. 

Action  by  Elizabeth  McKIm  against  the 
city  of  Philadelphia.  Judgment  for  defend- 
ant, and  plaintiff  appeals.    Reversed. 

Argued  before  MITCHELL,  C.  3.,  and 
FELL,  BROWN,  MESTREZAT.  POTTER, 
and  STEWART,  JJ. 

Joseph  R.  Fahy,  for  appellant.  Thos.  Rae- 
bam  White,  Asat  City  Sol.,  and  John  L.  EUn- 
aey.  City  8oI.,  for  appellee. 

MBSTBEZAT,  J.  Eleventh  street.  In  the 
city  of  Philadelphia,  extends  north  and  soiith, 
and  eroBses  Federal  street  nearly  at  a  right 
angle.  At  the  place  of  this  accident  it  Is 
100  feet  wide  and  70  feet  from  cnrh  to  curb, 
and  In  the  middle  has  a  single-track  electric 
railway  line,  on  which  cars  ran  north.  The 
sopply  wires  of  the  trolley  system  are  sup- 
ported by-  metal  poles,  placed  alternately  on 
the  right  and  left,  and  near  the  track,  Instead 
of  at  the  curb.  One  of  these  poles  stood  near 
the  west  rail,  and  about  10  feet  north  of  the 
north  house  line  of  Federal  street.  It  was  of 
iron,  about  9  or  10  inches  in  diameter  and 
supported  by  a  conical-shaped  base,  which 
was  abont  2%  feet  in  diameter  at  the  street 
level  and  15  or  18  Inches  in  height  Jtdm  Mc- 
Kim,  a  milk  dealer  and  the  plaintiff's  hus- 
band, drove  a  one-horse  milk  wagon  east  on 
Federal  street  about  5 :45  o'clock  In  the  morn- 
ing of  January  24,  1903.  He  entered  Elev- 
enth street,  and,  turning  to  go  north,  his 
wagon  struck  the  base  of  the  trolley  pole, 
was  upset,  and  he  was  thrown  to  the  ground 
and  received  severe  Injuries,  from  which  he 
died  a  few  houra  later.  The  morning  was 
very  dark,  and  thera  was  no  artlflclal  light  on 
the  pole  nor  In  the  vicinity  of  the  pole. 
There  is  an  electric  street  light  located  at 
the  southeast  comer  of  Eleventh  and  Federal 
Streets,  but  U  had  not  been  lighted  for  at 


least  a  week  prior  to  the  accident  McKlm's 
wagon  carried  a  light  as  required  by  city 
ordinance^  This  action  was  brought  by  the 
widow  of  McKlm  to  recover  damages  for 
bis  death,  which  she  alleges  was  caused  by 
the  negligent  and  improi)er  conduct  of  the  city 
In  not  keeping  its  street  at  the  place  of  the 
accident  in  a  reasonably  safe  condition  for 
persons  who  had  occasion  to  use  It  She 
avers  in  her  statement  that  the  city  per- 
mitted the  pole  with  its  large  projecting  base 
to  remain  in  the  street  for  more  than  two 
years,  without  providing  "means  whereby 
such  structural  obstruction  should  be  exposed 
or  made  conspicuous  by  proper  light"  and 
during  the  night  of  January  23,  1903,  "with^ 
out  fixing  oe  placing  any  light  or  signal 
near  such  obstruction  to  denote  Its  position." 
The  defense  is  that  the  trolley  pole  was  locat- 
ed by  authority  of  law,  was  a  lawful  struc- 
ture, and  was  therefore  not  a  nuisance,  and 
that  It  was  not  an  omission  of  duty  on  the 
X>art  of  the  city  to  permit  It  to  l>e  constructed 
or  remain  on  the  location  where  it  was  plac- 
ed without  providing  the  necessary  means  to 
protect  the  public,  using  the  street  at  night, 
against  danger  incident  to  a  collision  with  H. 
On  the  trial  below,  the  court  directed  a  ver- 
dict for  the  defendant  and  the  plaintiff  has 
taken  this  appeal. 

It  is  conceded  by  the  appellant  that  the  trol- 
ley company  was  authorized  by  legislative 
and  municipal  action  to  locate  and  operate 
its  railway  on  Eleventh  street  and  to  place 
the  poles,  carrying  the  wires  which' sui^ly 
electricity,  along  and  near  Its  track  in  the 
center  of  Eleventh  street;  but  the  line  was 
required  to  be  constructed  and  maintained 
subject  to  municipal  regulations  and  approv- 
al, as  the  city  ordinance  of  August  5,  1886, 
provides  tliat :  "The  laying,  construction  and 
maintenance  of  all  wires,  *  •  •  poles,  or 
cables  shall  be  under  the  supervision  of  the 
chief  of  the  electrical  bureau  and  subject  to 
his  approval ;  and  the  same  shall  be  laid  un- 
der the  rules  and  regulations  of  the  board  of 
highway  supervisors."  There  Is  no  doubt  of 
the  authority  of  the  Legislature  to  authorize 
an  electric  railway  company  to  lay  its  tracks 
and  operate  Its  lines  on  the  streets  of  a  city 
or  of  any  other  municipality ;  and  it  may  do 
so  directly  or  by  authorizing  its  agent  the 
municipality,  to  grant  the  authority,  and  It 
may  empower  the  municipality  to  accompany 
the  grant  with  such  restrictions  and  limita- 
tions as  may  seem  proper  to  protect  the  pub- 
lic In  the  use  of  the  highways  of  the  dty. 
In  2  Abbott  on  Municipal  Corporations,  f  829, 
it  Is  said:  "The  Legislature  or  one  of  its 
properly  delegated  agencies  may,  by  its  ac- 
tion, authorize  the  use  of  a  street  in  such  a 
manner  as  will  cause  obstruction,  and  which, 
without  authority,  would  be  regarded  as  il- 
legal and  a  nuisance.  The  discretionary  pow- 
er Is  often  given  municipal  bodies  to  author- 
ize these  encroachments  or  obstructions,  and, 
where  an  abuse  of  discretion  is  not  shown, ., 
their  actiiui  will  be  anstained  if  coming  with-^ 
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in  the  general  principles  In  reepect  to  the 
creation  and  use  of  a  highway."  What, 
therefore,  would  otherwise  be  a  nuisance  if 
placed  In  a  street  may  be  legalized  and  re- 
lieved of  this  fault  by  legislative  or  municipal 
action. 

Conceding  the  right  of  the  electric  company 
to  place  its  poles  in  the  center  of  the  street, 
and  that,  by  reason  of  municipal  permission, 
they  do  not  create  a  nuisance  by  being  located 
there,  yet  there  was  a  duty  imposed  upon  the 
electric  company  to  exercise  the  power  con- 
ferred by  the  municipality  In  such  manner 
and  way  as  not  unnecessarily  to  obstruct  the 
highway  or  Interfere  with  the  purpose  for 
wbidi  it  was  primarily  constructed.  Unless 
the  intention  is  manifest,  it  will  not  be  pre- 
sumed that  the  Legislature  or  its  agent,  the 
municipality.  Intended,  when  granting  the 
right  of  the  company  to  locate  its  poles  in  the 
middle  of  the  street,  to  deprive  the  public  of 
the  right  to  use  the  street  without  danger  and 
with  safety  to  themselves.  This  is  made 
more  apparent  by  the  fact  that  the  city  or- 
dinance requires  the  poles  to  be  located  under 
the  supervision  and  subject  to  the  approval 
of  the  municipal  officers.  When  an  electric 
company  Invokes  municipal  action  for  its 
protection  In  occupying  the  streets  of  a  city. 
It  must  appear  that  the  company  acted  strict- 
ly in  accordance  with  the  authority  conferred. 
In  stating  the  English  rule  on  the  subject. 
Chief  Justice  Cockbum,  in  Vaughan  v.  Taff 
Vale  By.  Co.,  5  b.  &  N.  679,  685,  says: 
"When  the  Legislature  has  sanctioned  and 
authorized  the  use  of  a  particular  thing,  and 
It  Is  used  for  the  purpose  for  which  It  was 
authorized,  and  every  precaution  has  been 
observed  to  prevent  injury,  the  sanction  of 
the  Legislature  carries  with  It  this  conse- 
quence, that.  If  damages  result  from  the  use 
of  such  thing  independently  of  negligence, 
the  party  using  It  is  not  responsible."  That 
rule,  of  course,  is  limited  In  this  country  by 
the  constitutional  provision  that  prohibits  the 
Legislature  from  taking  private  property  for 
public  use  without  Just  compensation.  But, 
aside  from  this  limitation,  the  rule  as  stated 
by  the  learned  chief  justice  is  certainly  sound 
in  principle,  and  clearly  Indicates  that  the 
beneficiary  of  the  authority  granted  Is  re- 
quired to  exercise  the  legislative  grant  with- 
out negligence  and  with  the  necessary  pre- 
caution to  prevent  injury  to  another.  In  a 
recent  work  on  Nuisances,  it  Is  said  that  the 
rule  may  be  stated  to  be  that,  where  one  has 
the  sanction  of  the  state  for  what  be  does, 
unless  he  commits  a  fault  in  the  manner  of 
doing  It  he  is  completely  Justified,  provided 
the  Legislature  has  the  constitutional  power 
to  act  Joyce  on  Law  of  Nuisances,  i  69. 
And  in  section  73  of  the  same  work,  citing 
authorities  to  support  the  text  It  Is  said: 
"So,  though  a  corporation  may  be  authorized 
by  law  to  do  a  certain  act,  it  must  so  use 
its  powers  as  not  to  injure  another.  The  fact 
that  a  work  is  a  lawful  and  beneficial  one 
will  not  relieve  the  party  constructing  it 


from  liability  to  another  who  is  injured  by 
its  improper  and  unskillful  construction.  The 
grant  of  a  franchise  by  the  state  to  a  person 
does  not  confer  upon  him  the  right  to  Inflict 
damage  upon  another  which  by  reasonable 
caution  could  have  been  prevented."  Mr. 
Smith,  In  his  Modern  Law  of  Municipal  Cor- 
porations (section  1097),  after  announcing 
the  doctrine  that  the  Legislature  may  author- 
ize a  person  or  corporation  to  do  an  injurious 
act  which  would  otherwise  be  a  nuisance, 
proceeds  to  say:  "And  If  the  power  may  be 
exercised  in  a  way  not  to  seriously  Injure 
the  public,  but  is  exercised  in  a  way  regard- 
less of  the  public  Interest,  there  will  be  no 
legislative  protection.  The  grant  of  power  is 
in  all  cases  to  be  exercised  in  such  manner 
as  to  least  interfere  with  public  rights  and 
Interests,  and  by  construction  the  grant  or 
license  is  construed  in  favor  of  the  public. 
Besides  there  is  a  high  degree  of  care  to  be 
exercised  in  carrying  out  the  grant  of  power 
in  such  cases."  The  rule  is  well  stated  by 
Mitchell,  J.,  in  Village  of  Pine  City  v.  Munch, 
44  N.  W.  197,  42  Minn.  342,  6  L.  B.  A. 
763,  where  he  says:  "If  the  Legislature 
expressly  authorizes  an  act  which  must  in- 
evitably result  In  public  Injury,  what  would 
otherwise  be  a  nuisance  may  be  said  to 
be  legalized;  but  if  they  authorized  an  erec- 
tion which  does  not  necessarily  produce  such 
a  result  but  such  result  flows  from  the  man- 
ner of  construction  or  operation,  the  legisla- 
tive license  is  no  defense.  In  order  to  jus- 
tify a  nuisance  by  legislative  authority,  it 
must  be  the  natural  and  probable  result  of 
the  act  authorized,  so  that  It  may  fairly  be 
said  to  be  covered  by  the  legislation  confer- 
ring the  power.  Wood,  Nuisances,  853-861." 
In  Babbage  v.  Powers,  29  N.  E.  132,  180  N.  T. 
281,  14  L  R.  A.  398,  the  defendant  sought 
to  excuse  himself  for  maintaining  a  nuisance 
by  having  procured  municipal  i>ermlsslon  for 
his  act  It  was  held  that  he  was  not  liable. 
In  the  absence  of  negllg«ice;  but  Vann,  J., 
delivering  the  opinion,  says:  "The  person  re- 
ceiving the  license  is  held  to  Impliedly  agree 
to  perform  the  act  permitted  with  due  care 
for  the  safety  of  the  public,  and  is  made  lia- 
ble for  any  violation  of  duty  in  this  regard." 
And  in  a  more  recent  case  in  New  York  (Mor- 
ton V.  Mayor,  etc.,  of  New  York,  14D  N.  Y. 
207,  35  N.  Bw  490,  22  L.  B.  A.  241),  it  Is 
held,  as  stated  in  the  syllabus,  that  the  leg- 
islative authority  which  will  shelter  an  actual 
nuisance  must  be  express,  or  a  clear  and 
unquestionable  implication  from  powers  con- 
ferred, certain  and  unambiguous,  and  sudi 
as  to  show  that  the  Legislature  must  have  in- 
tended and  contemplated  the  doing  of  the 
very  act  in  question.  "Lawful  acts  may  be 
performed  in  such  manner,  so  carelessly,  neg- 
ligently, and  with  so  little  regard  to  the  rights 
of  others,"  says  Agnew,  J.,  In  Plttsbnrg,  Fort 
Wayne  &  Chicago  Railway  Co.  v.  OlUeland, 
56  Pa.  445.  94  Am.  Dec.  98,  "that  he  who. 
In  performing  them,  Injures  anoUia::  must 
be  responsible  for  the  damage.^'OOQlc 
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:  Applying  these  principles  to  the  case  In 
hand,  we  think  the  learned  conrt  below  erred 
In  withdrawing  the  case  from  the  jury  and 
directing  a  verdict  tor  the  defendant  city. 
In  this  state,  as  all  our  cases  on  the  sabject 
declare,  the  highways  are  primarily  for  the 
passage  of  persons  on  foot  and  In  vehicles. 
It  Is  the  duty  of  the  mnniclpal  authorities 
having  control  of  the  highways  to  keep  that 
fact  in  view,  and,  while  permitting  them  to 
be  used  for  other  purposes,  it  should  not  be 
done  in  a  manner  which  would  prevent  their 
use  by  the  public  or  would  render  them  un- 
safe and  dangerous.  Seventy  years  ago  the 
Legislature  of  this  state  declared  that  the 
public  highways  should  be  constantly  kept  In 
repair  and  kept  clear  of  all  Impediments  to 
easy  and  convenient  passing  and  traveling. 
This  Is  the  law  of  the  commonwealth  to-day, 
and  includes  the  cities  as  well  as  the  rural 
districts.  The  electric  company  was  author- 
ized by  the  ordinance  to  locate  and  operate 
its  railway  on  Eleventh  street,  but  there  is 
nothing  in  the  ordinance  from  which  even 
an  inference  can  be  drawn  that  the  use  of 
Eleventh  street  by  the  company  should  ex- 
clude the  public  from  it,  or  that  the  com- 
pany was  authorized  to  construct  or  operate 
its  railway  in  a  manner  which  would  render 
the  street  imnecessarily  dangerous.  As  It 
was  the  duty  of  the  city  to  keep  Its  streets 
clear  of  unnecessary  Impediments  or  obstruc- 
tions and  reasonably  safe  for  public  use,  we 
cannot  assume  or  Infer  that  the  councils  In- 
tended to  hand  over  Eleventh  street  to  the 
electric  company  with  permission  to  erect 
and  maintain  obstructions  on  it  In  total  dis- 
regard of  the  rights  of  the  public.  In  view 
of  this  duty  of  the  city  and  of  the  unques- 
tioned duty  of  the  electric  company  to  con- 
struct this  line  so  as  to  maintain  tiie  street 
In  a  reasonably  safe  condition  for  use  by 
the  public,  the  question  arises  in  this  case 
whether  the  electric  company  observed  Its 
duty  in  exercising  the  authority  conferred 
by  the  city,  or  whether  It  negligently  erected 
this  pole  or  negligently  maintained  It  so  as 
to  cause  the  accident  which  resulted  In  the 
death  of  the  plaintiffs  decedent  These  were 
questions  for  the  jury.  If  the  pole,  either 
la  its  original  construction,  or  In  the  manner 
of  its  maintenance,  was  dangerous  to  the 
public  in  the  use  of  the  street  by  day  or 
night,  municipal  consent  would  afford  the 
company  no  protection.  The  dty,  likewise, 
would  be  culpable,  and  liable  to  any  person 
Injured  by  reason  of  its  neglect  to  protect 
him  against  the  unlawful  use  of  the  street. 
In  daylight,  of  course,  the  pQle  could  be  seen 
and  avoided;  but  at  night,  and  especially 
when  it  Is  very  dark,  as  on  this  occasion,  and 
could  not  be  seen,  a  jury  certainly  would  be 
justified  In  finding  that  it  was  a  dangerous 
obstruction.  If,  In  the  construction  of  its 
railway,  it  had  been  necessary  to  leave  a 
bole  In  the  street  of  equal  dimensions  with 
the  base  of  the  pole,  it  could  not  reasonably 
be  pretended  that  municipal  consent  to  con- 


struct the  railway  on  the  street  would  au- 
thorize such  action  on  the  part  of  the  com- 
pany, unless  the  public  was,  by  some  means, 
warned  by  day  and  night  of  the  existence 
and  location  of  the  bole.  The  hole,  howev- 
er, would  not  be  more  dangerous  than  the 
base  of  the  pole  which  caused  McKlm's  death, 
and  both  would  manifestly  be  a  dangerous 
obstruction  In  the  middle  of  a  city  street  of 
a  very  dark  night  with  no  signals  or  lights 
to  indicate  their  location.  The  rule  which 
requires  the  streets  of  a  city  to  be  kept  clear 
of  dangerous  impediments  applies  to  the 
nighttime,  as  well  as  to  the  daytbne,  and  de- 
mands of  the  municipality  action  which  will 
maintain  the  safety  of  the  street  during  the 
whole  of  the  24  hours. 

The  fact  that  there  was, ample  space  be- 
tween- the  pole  and  the  curb  for  teams  to 
pass  and  repass,  as  suggested  by  the  appel- 
lee, does  not  alter  the  case.  This  pole  stood 
nearly  in  the  center  of  the  street,  where  a 
traveler  would  presume  there  was  safety, 
and  where  instinctively  he  would  go  of  a 
dark  night  In  order  that  he  might  have  safe 
transit  This  was  a  thickly  populated  com- 
munity, and,  notwithstanding  the  width  of 
the  street,  the  city,  as  well  as  the  electric 
company,  should  have  expected  the  frequent 
use  of  every  part  of  the  street  both  by  night 
and  day.  Care,  under  the  circumstances, 
therefore,  required  the  company,  and  on  its 
default  the  city,  to  give  notice  of  the  pres- 
ence of  the  pole  to  those  who  might  be  using 
the  street  at  night.  It  was  a  question  for 
the  company,  subject  to  the  approval  of  the 
city,  to  determine  what  was  necessary  for 
this  purpose.  The  only  obligation  resthig 
upon  either  of  them  was  that  they  took  rea- 
sonable precaution  to  accomplish  the  purpose 
intended.  This  might  have  been  done  by  a 
light  on  the  pole  itself,  or  by  lights  In  the 
immediate  vicinity  of  the  pole,  or  in  other 
ways  that  could  be  suggested.  The  failure, 
however,  to  observe  any  precaution  to  pro- 
tect people  using  the  street  during  the  night 
became  a  question  of  negligence  which  should 
have  been  submitted  to  the  Jury. 

It  Is  not  necessary  in  this  case  to  discuss 
or  det»mlne  the  duty  of  a  city  to  light  its 
streets.  The  broad  question  presented  for 
decision  here  is  whether  the  city,  under  the 
circumstances  disclosed  by  the  testimony, 
was  guilty  of  negligence  In  permitting  a  dan- 
gerous obstruction  on  one  of  its  streets  which 
resulted  in  the  death  of  the  plaintlfTs  dece- 
dent That  is  a  question  which,  under  a 
proper  Charge  by  the  court  was  for  the  jury. 

We  are  not  convinced  that  the  trial  court 
erred  in  refusing  to  admit  the  opinions  of 
the  plaintllTs  witnesses  as  to  the  dangerous 
condition  of  the  street  There  was  no  dif- 
ficulty here  In  the  witnesses  describing  the 
pole,  Its  size,  the  manner  of  Its  structure, 
its  location,  and  all  of  the  conditions  exist- 
ing at  the  place  of  the  accident  Whether, 
under  all  the  circumstances,  the  pole  either 

In  its  original  construction  or  _, 
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nande  wai  dangerous  to  public  travel  on  tbat 
street,  of  a  dark  nlgbt,  was  as  easily  de- 
terminable by  the  Jury  as  by  tbe  witnesses. 
Where  mere  descriptive  language  Is  Inade- 
quate to  convey  to  the  Jury  the  precise  facts, 
or  their  bearing  on  the  issue,  a  witness  may 
be  allowed  to  supplement  bis  description  Iqr 
his  opinion,  to  put  the  Jury  In  position  to 
determine  the  facts  In  issue;  but,  when  the 
circumstances  are  such  tbat  they  can  be 
fully  and  accurately  described  to  the  Jury, 
and  their  t)earlng  on  the  Issue,  estimated  by 
persons  without  special  knowledge  or  train- 
ing, opinions  of  witnesses,  expert  or  other, 
are  inadmissible.  Graham  T.  Pomaylvanla 
Co.,  139  Pa.  149,  21  Ati.  151,  12  L.  R.  A.  293. 
The  eleventh  and  twelfth  assignments  are 
sustained,  the  Judgment  la  reversed,  and  a 
venire  facias  Is  awarded. 


ttlTPai  216) 

WOLFF.  CHEMICAL  CO.  V.  CITY  OF 

PHILADELPHIA  et  al. 

(Supreme  Court  of  Pennsylvania.     March  11, 

1907.) 

1.  MuniCIPiLX     OOBPORATIORB— RiaHTB     AKD 

Bbmkdies  or  Taxpatebs- 

A  taxpayer's  bill  to  restrain  Illegal  acts  of 
dty  officials  in  appropriation  of  a  public  fund 
may  t>e  iirooght  by  a  corporation  which  li  a 
resident  and  taxpayer,  though  the  fund  was  lals- 
ed  by  a  loan  authorized  hy  the  electors  of  the 
city,  and  not  by  the  taxpayers. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig 
vol.  36,  Municipal  Corporations,  H  2167,  2163, 
2169.] 

X   SaUB— MlBAFPBOFBIATION  OF  FUIfOS. 

A  city  opened  a-  boulevard.  Incurring  lia- 
bility therefor,  and  thereafter  the  electors  au- 
thorised a  loan  for  "continaing  the  improve- 
ment." HM,  that  the  city  council  had  no  right 
to  divert  the  fund  so  raised  for  the  payment  of 
judgments  In  mandamus  for  the  op«iing  of  the 
boulevard. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
Tol.  86,  Municipal  Corporations,  i  1874.] 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Bill  by  the  WoIflT  Chemical  Company 
against  the  city  of  Philadelphia  and  others. 
From  a  decree  dismissing  the  bill,  plaintiff 
appeals.     Reversed. 

Argued  before  MITCHELL,  O.  J.,  and 
FELL,  BROWN,  ME8TRBZAT,  POTTER, 
BLKIN,  and  STEWART,  JJ. 

John  6.  Johnson  and  Henry  P.  Brown,  for 
appellant  Ernest  Lowengrund,  James  Al- 
corn, Asst  City  SoL,  and  John  L.  Klosey, 
City  Sol.,  for  appellees. 

MESTREZAT,  J.  By  certain  ordinances 
enacted  March  28,  1903,  the  councils  of  tbe 
city  of  Philadelphia  directed  notice  to  be 
given  the  property  owners  thereby  affected 
that  the  botilevard  from  Broad  to  Second 
street  would,  in  three  months,  be  required 
for  public  use  to  Its  full  width  as  then  on 
the  city  plan;  also  directed  that  the  proper 
department  advertise  for  proposals  for  Im- 
provlnc    the   boulevard;    and   appropriated 


$260,000  to  commence  fh«  Improvement  lo 
pursuance  of  an  ordinance  of  December  17, 
1908,  the  electors  of  the  city,  at  an  election 
held  in  February,  1904,  authorized  an  in- 
crease in  the  indebtedness  of  the  dty  of 
$16,000,000,  of  which  $1,000,000  were  to  be 
"for  continuing  the  Improvement  of  the  boule- 
vard from  Broad  street  northeastward."  By 
an  ordinance  of  December,  1904,  it  was  or- 
dained that  the  city  controller  transfer 
$600,000,  set  aside  for  continuing  tbe  im- 
provement of  the  boulevard,  to  item  18  in 
the  appropriation  to  the  department  of  dty 
treasurer  for  the  purpose  of  paying  manda- 
muses for  opening  tbe  boulevard.  This  bill 
was  then  brought  by  the  Wolff  Chemical 
Company,  a  corporation  duly  organized  under 
the  laws  of  Pennsylvania  and  a  taxpayer  of 
the  city  of  Philadelphia,  against  said  city  and 
certain  of  its  officers  to  restrain  the  transfer 
of  the  money  as  provided  In  the  last-named 
ordinance.  It  avers  that  the  ordinance  is  Il- 
legal, and  that  the  payment  by  the  city  treas- 
urer of  mandamuses  for  the  opening  of  the 
boulevard  out  of  any  portion  of  the  $1,000,000 
appropriated  for  continuing  the  Improvement 
of  the  boulevard  cannot  legally  be  made. 
Tbe  def«idantB  filed  a  demurrer  to  tbe  bill, 
and  assigned,  inter  alia,  as  grounds  therefor, 
that  the  plaintiff  had  no  right  to  maintain 
the  bill,  and  that  tbe  use  proposed  to  be 
made  of  the  $500,000  was  for  tbe  same  pur- 
pose for  which  It  was  authorised  by  the  or- 
dinances of  councils  and  the  vote  of  the 
Sectors.  Tbe  learned  court  below  sustained 
the  demurrer,  holding  that  tbe  "improve- 
ment" of  tbe  boulevard  Induded  tbe  "open- 
ing" of  the  boulevard.  The  plaintia  has  ap- 
pealed. 

Tbe  two  questions  thus  raised  by  the  plead- 
ings are  (1)  whether  tbe  plaintiff  has  tbe 
right  to  maintain  the  bill;  and  (2)  whether 
councils  have  the  right  to  transfer  $600,000  of 
the  $1,000,000  fund  authorized  to  be  allied 
in  continuing  the  improvement  of  the  boule- 
vard, and  use  it  for  the  purpose  of  paying 
damages  to  property  owners  whose  lands 
have  been  taken  by  the  opening  of  the  boule- 
vard. The  plaintiff  is  a  trading  corporation. 
Incorporated  under  the  laws  of  this  com- 
monwealth, and  is  doing  business  in  the  dty 
of  Philadelphia.  It  is  a  taxpayer  of  tbe 
city,  and  it  claims  that,  as  such,  it  has, 
like  an  Individual  taxpayer,  the  right  to 
maintain  a  bill  to  test  the  validity  of  an  in- 
tended illegal  diversion  of  an  appropriation 
of  the  ftmds  of  the  city  by  authority  of  coun- 
cils. The  defendants  contend  that  a  trading 
corporation,  although  a  resident  and  taxpay- 
er, has  no  standing  to  file  a  taxpayer's  bill 
against  a  city  or  its  officers.  But  with  that 
contention  we  do  not  agree.  A  corporation 
may  avail  Itself  of  any  legal  and  equitable 
remedy  which  would  be  available  to  an  in- 
dividual under  similar  circumstances;  and 
it  is  impliedly  authorized  to  sue  in  chancery 
whenever  its  equitable  rights  are  Involved, 
1  Morawltz  on  Corporation^  i  857.  The  d»- 
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fendants'  contention  overlooks  the  ground 
upon  which  a  party  la  authorized  to  Invoke 
the  aid  of  a  court  of  eqnl^  to  prevent  the 
mlsappllcfltion  of  public  funds.  In  such  case 
he  Is  accorded  a  standing  In  equity  because 
of  the  reason  that  he  Is  a  taxpayer,  and 
that.  If  municipal  funds  are  misappropriated, 
he  will  be  Injured  pecuniarily,  and  not  upon 
the  ground  that  he  Is  simply  a  citlsen  or  an 
inhabitant  or  an  elector.  The  Invasion  of  his 
pecuniary  Interests  Is  the  special  Injury  that 
gives  him  a  standing  to  maintain  a  bill.  This 
is  the  reason  recognized  and  stated  as  the 
ground  for  permitting  any  party  to  object 
to  an  Illegal  diversion  or  misappropriation  of 
public  funds.  2  High  on  Injunctions,  {  1298 ; 
2  Cooley  on  Taxation,  1427;  Page  v.  Allen, 
58  Pa.  888,  98  Am.  Dec  272 ;  Pittsburg's  Ap- 
peal, 79  Pa.  817;  Frame  v.  Felix,  167  Pa. 
47,  81  Atl.  87S,  27  L.  R.  A.  802.  In  the 
Pennsylvania  cases  the  ground  for  sustain- 
ing the  bill  is  said  to  be  "that  the  Interest  of 
a  tpxpayer,  when  money  is  to  be  raised  by 
taxation,  or  expended  from  the  treasury,  is 
sufficient  to  entitle  him  to  maintain  a  bill 
to  test  the  validity  of  the  law  which  proposes 
the  assessment  or  expenditure."  In  sustain- 
ing a  bill  filed  by  taxpayers  to  restrain  action 
of  the  city  authorities  under  an  ordinance 
creating  a  loan  for  the  extension  of  water- 
works. In  Sank  v.  Philadelphia,  8  Phila.  117, 
122,  Chief  Justice  Thompson  said:  "I  have 
no  doubt  of  their  right  We  have  held  this 
more  than  once.  It  seems  to  me  it  is  most 
appropriately  their  provlncew  Some,  as  well 
as  all,  can  do  It.  It  would  be  Impossible  to 
make  all  the  taxpayers  parties  to  the  bill, 
and  hence  some  must  act,  or  none  will.  The 
taxpayers  bear  all  the  burdens  of  expendi- 
tures by  the  city.  They  ought.  In  order  to 
protect  themselves  from  imreasonable  bur- 
dens, scrutinize  the  acts  of  their  servants 
when  proposing  to  Increase  their  burdens." 
Regarding  his  pecuniary  Interest  as  the 
ground  upon  which  a  party  Is  permitted  to 
file  a  taxpayer's  bill.  It  logically  follows  that 
a  citizen.  Inhabitant,  or  Incorporator  of  the 
municipality  can  haye  no  greater  right  or 
higher  ground  than  a  resident  taxpaylng  cor- 
poration to  maintain  such  bill.  An  illegal 
diversion  or  a  misapplication  of  public  funds, 
raised  by  general  taxation,  increases  the 
burdens  of  a  corporation  as  it  does  those  of 
a  citizen,  and  therefore  it  Is  not  apparent 
wiiy  the  courts  should  t>e  closed  to  the  cor- 
poration and  open  to  the  individual.  The  ef- 
fect of  the  misconduct  of  the  city  offlclals 
In  misapplying  the  public  funds  Is  the  same 
on  both,  and  the  remedy  and  the  protection  of 
the  law  should  l>e  afforded  alike  to  both  par- 
ties. A  corporation  Is  simply  an  aggi-egatlon 
of  individuals,  and  there  can  be  no  good  rea- 
son why  their  Interests  in  the  taxable  prop- 
erty of  the  corporation  should  not  receive  the 
same  protection  In  a  court  of  equity  against 
official  misconduct  as  If  the  Injury  had  been 
done  against  taxable  property  held  by  them 
as  individuals.    To  hold  otherwise  would  be 


to  deprive  a  corporation  of  the  equal  protec- 
tion of  the  laws  of  the  commonwealth  wUdt 
is  guarantied  by  the  fourteenth  amendment 
to  the  federal  Gonstitntlon.  Santa  Clara 
County  V.  Southern  Pac.  R.  Co.,  118  U.  S. 
394.  6  Sup.  Gt  1132,  30  L.  Sd.  118;  Pembina 
Consolidated  Silver  Mining  &  Milling  Co.  v. 
Pennsylvania,  125  U.  S.  181,  8  Sup.  Ct  737, 
SIL.  Bd.  630. 

In  addition  to  the  reason  suggested,  there 
Is  another  one,  having  at  least  some  force, 
why  a  trading  corporation  should  be  allowed 
to  maintain  a  taxpayer's  bill.  After  a  dili- 
gent search,  we  have  been  unable  to  find  In 
any  American  or  English  decision  of  a  ooort 
of  last  resort  where  the  question  lias  hereto- 
fore been  raised.  In  none  of  the  reported  de- 
cisions of  the  several  states  of  this  country, 
nor  in  any  decision  of  any  of  the  federal 
courts  where  a  corporation  has  Invoked  the 
protection  of  a  chancellor  in  such  cases,  haa 
the  defendant  challenged  the  right  of  the  cor- 
poration as  such  to  maintain  the  bilL  On 
the  other  hand,  there  are  numerous  cases  In 
the  various  jurisdictions  In  which  a  corpora- 
tion has  successfully  maintained  a  taxpay- 
er's bill  to  restrain  illegal  action  in  the  ap- 
propriation of  public  funds.  If  the  question 
was  an  open  one,  or  there  was  any  doubt  of  a 
corporation's  right  to  protect  its  property  or 
its  funds  against  the  inroads  of  the  miscon- 
duct of  municipal  officials,  it  is  most  singular 
that  In  the  numerous  cases  which  have  reach- 
ed the  appellate  courts  of  this  country  and 
of  England  it  has  not  been  raised  or  ad- 
judicated. We  can  attribute  it  only  to  the 
fact  that  the  profession  has  universally  ac- 
quiesced in  the  right 

It  is  argued  by  the  learned  counsel  for  the 
appellees  that  permission  to  Increase  the 
indebtedness  was  granted  by  the  electora  of 
the  city,  and  not  by  the  taxpayers,  and  for 
that  reason  a  corporation,  not  being  an  elec- 
tor, has  no  right  to  invoke  the  aid  of  the 
court  to  prevent  the  illegal  diversion  of  the 
fund.  The  counsel  say  In  their  brief:  '^he 
present  appellant,  being  a  corporation,  is, 
of  cour^,  not  an  elector,  and  It  may  well 
be  asked  by  what  right  it  might  seek  to  inter- 
vene In  order  that  the  permissive  power 
granted  by  the  body  of  the  people  should  t>e 
duly  carried  out,  even  were  a  violation  there- 
of attempted."  The  conclusive  answer  to 
that  proposition  is  that,  while  the  electors 
gave  the  permission  to  the  city  to  Increase 
its  Indebtedness  and  thereby  to  impose  a  tax, 
the  law  gives  to  the  individual  or  corpora- 
tion who  must  pay  the  tax  the  right  to  de- 
mand that  the  city  officials  shall  appropriate 
the  fund  to  the  purpose  intended,  and  that 
it  shall  not  be  misappropriated  and  the  bur- 
den of  the  taxpayer  thereby  Increased.  In 
other  words,  while  the  authority  to  borrow 
money  must  come  from  the  electors  of  the 
city,  the  taxpayers  who  are  required  to  re- 
pay it  have  such  an  interest  In  the  appro- 
priation of  the  fund  as  will  enable  them  to^ 
Invoke  the  aid  of  a  chancellor  to  prevent*- 
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ita  di  version  to  an  Illegal  or  unautborlzed 
pnrpoee.  The  misapplication  of  the  fund  Is 
not,  as  argued  by  the  city  solicitor,  a  matter 
which  lies  between  the  city  and  its  citizens, 
and  as  to  which  the  plaintiff  corporation  Is  a 
stranger.  No  individual  can  be  regarded 
as  a  stranger  to  any  action  of  a  municipality 
or  its  officers  which  tends  to  Impose  upon 
him  additional  taxation.  He  is  a  party  in 
Interest,  and  hence  has  a  right  to  be  heard 
before  he  is  deprived  of  bis  property.  This 
rule  applies  to  the  corporation  and  to  the 
individual  alike.  It  Is  a  fundamental  prin- 
ciple, and  protects  the  artificial,  as  well  as 
the  natural,  person  in  its  property  rights. 

It  Is-  also  argued  by  the  appellees  that  the 
appellant  "is  without  a  monetary  Interest 
or  concern  In  the  controversy,"  because,  as 
alleged,  If  the  damages  for  the  opening  of 
the  boulevard  be  not  paid  out  of  this  loan, 
they  must  be  paid  by  the  city  either  by  taxa- 
tion or  by  some  loan  to  be  raised  hereafter. 
If  this  position  is  tenable,  it  will  be  difficult 
to  find  an  Instance  where  a  taxpayer  can  en- 
join a  misappropriation  of  public  funds.  The 
learned  counsel,  however,  are  In  error  in  their 
contention  that  the  appellant  has  no  mone- 
tary Interest  in  having  the  city  apply  this 
fund  to  the  purpose  for  which  it  was  ap- 
propriated. The  $500,000  sought  to  be  divert- 
ed here  was  appropriated  for  the  specific 
pnrpote  of  continuing  the  improvement  of  the 
boulevard.  If  the  fund  is  not  applied'  to  that 
pnrpose,  a  like  sum  must  be  raised  by  im- 
posing a  tax  upon  the  taxpayers  of  the  city 
to  carry  out  the  improvement  of  the  boule- 
vard. To  the  extent  of  Its  taxes,  this  cor- 
poration Is  therefore  pecuniarily  interested. 
It  Is  not  to  the  point  that  the  fund  misap- 
propriated will  go  to  the  payment  of  another 
Indebtedness  of  the  city,  and  hence  relieve 
the  taxpayers  to  that  extent  It  is  sufficient 
for  the  taxpayer  to  know  that  the  diversion 
of  this  fund  from  the  purpose  for  which 
it  was  Intended  and  specifically  appropriated 
will  Impose  upon  him  an  additional  burden 
in  order  to  carry  out  the  Improvements  on 
the  boulevard  authorized  and  directed  to  be 
done  by  the  authority  of  the  city.  He  is  con- 
cerned monetarily  in  having  the  $500,000  ap- 
plied to  the  specific  purpose  for  which  It  was 
appropriated,  and,  should  the  court  refuse  to 
compel  the  city  to  so  apply  it,  he  will  be 
Injured  to  the  extent  of  the  additional  taxes 
he  is  required  to  pay.  We  have  no  doubt  of 
the  right  of  the  plaintiff  corporation,  being  a 
resident  and  taxpayer  of  the  city  of  Philadel- 
phia, to  maintain  this  bill. 

The  second  question  raised  by  the  record, 
and  the  only  one  considered  and  ruled  by  the 
court  below,  is  the  right  of  the  city,  councils 
to  transfer  the  fund  appropriated  for  "con- 
tinuing the  Improvement  of  the  boulevard 
from  Broad  street  northeastward,"  and  apply 
It  "for  the  purpose  of  paying  mandamuses 
for  the  oi)enIng  of  the  boulevard."  The  learn- 
ed trial  Judge  ruled  the  question  In  favor 


of  the  city,  and  held  that  It  was  not  a  diver- 
sion of  the  fund  from  ttie  purposes,  for  which 
It  was  appropriated.  We  tUnk  this  is  error. 
The  action  of  tJ&e  city  councils  In  dealing 
with  the  boulevard,  as  disclosed  by  the  vari- 
ous ordinances,  recognizes  a  distinction  be- 
tween the  opening  of  the  boulevard  and  the 
improvement  of  it  By  the  ordinance  of  March 
28,  1903,  the  director  of  the  department  of 
public  works  was  directed  to  notify  the 
owners  of  the  property  through  which  the 
boulevard  would  pass  that,  at  the  expira- 
tion of  three  months,  "the  street  will  be 
required  for  public  use  to  Its  full  width  as 
now  on  the  city  plan."  This  was  followed 
by  an  ordinance  of  the  same  date  which  au- 
thorized the  same  city  department  to  adver- 
tise for  proposals  for  grading,  curbing,  mac- 
adamizing, planting  trees,  and  "other  con- 
tingent work  required  to  Improve  the  lx>nle- 
vard";  and.  In  pursuance  of  the  ordinance, 
the  city  arranged  for  the  "Improvemoit  of 
the  boulevard"  by  grading,  curbing,  culvert- 
Ing,  macadamizing,  bridging,  and  otherwise. 
Another  ordinance  of  the  same  date  appro- 
priated $250,000  "for  the  conunencement  of 
said  improvement,"  and  In  pursuance  of  this 
ordinance,  a  contract  was  let  in  April,  1903, 
for  grading,  paving,  ete.,  "and  doing  such 
contingent  work  required  to  improve  the  bou- 
levard" as  might  be  ordered  by  the  bureau 
of  highways.  It  will  therefore  be  observed 
that  prior  to  the  election  tor  determining  the 
question  of  the  increase  of  the  indebtedness 
the  boulevard  was  on  the  city  plan,  was  di- 
rected to  be  opened  to  the  full  width,  and  the 
city  had  contracted  for  ite  Improvement  by 
grading,  curbing,  macadamizing,  etc.,  to  the 
e.^tent  of  the  partial  appropriation  made  for 
the  purpose.  Subsequent  to  the  action  thus 
taken  In  regard  to  the  boulevard,  the  councils 
In  May,  1904,  authorized  the  creation  of  a 
loan,  a  part  of  which  was  to  be  used  for 
"continuing  the  Improvement  of  the  boule- 
vard," and,  in  pursuance  of  the  authority 
granted  In  that  ordinance,  the  electors  of 
the  city  voted  in  favor  of  the  increase  of  the 
indebtedness  for  that  purpose.  The  loan  se- 
cured in  pursuance  of  this  election  was  like- 
wise partly  appropriated  "for  continuing  the 
Improvement  of  the  boulevard."  It  therefore 
appears  that  In  all  the  proceedings  of  the 
city  council,  dealing  with  the  boulevard,  a  dis- 
tinction was  recognized  by  the  city  itself  be- 
tween the  opening  and  the  improvendent  of 
the  boulevard.  As  thus  defined  by  the  city, 
the  opening  of  the  boulevard  was  the  vaca- 
tion of  the  ground  included  within  ite  limits 
by  the  property  owners  and  the  removal  of 
the  buildings  therefrom ;  and  ite  Improvement 
consisted  In  grading,  curbing,  macadamizing, 
the  planting  of  trees,  and  work  of  that  char- 
acter upon  the  ground  after  the  street  had 
been  opened. 

But,  aside  from  the  action  of  the  coun- 
cils Indicating  this  to  be  their  Interpretation 
of  the   language  of  the  apnropriailan,.  j^e 
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tblnk  it  clear  that  the  appropriation  "for 
continuing  the  improTcment  of  the  bonle- 
vard"  was  not  Intended  to  be  applied  to  the 
opoiing  of  the  bonlevard.  "Cimtbraliig  the 
Improvement  of  the  twnleyard"  implies  the 
prior  existence  of  a  boilleyard,  a  change  for 
the  better  In  its  condition,  and  that  some 
progress  had  previonsly  been  made  in  bet> 
tering  Its  condition  when  the  city  connells 
and  the  electors  anthorized  the  Increase  of 
the  mmilclpal  Indebtedness  for  the  purpose. 
A&  tersely  put  by  Grey,  V.  C  In  Ames  v. 
Trenton  Brewing  Co.,  66  N.  J.  Bq.  309,  88 
AU.  8SS,  "In  order  that  there  might  be  an 
ImproTement,  th»e  must  prerloosly  have 
been  something  to  improve."  As  long  aa  the 
buildings  occupied  the  site  of  the  proposed 
boulevard  and  the  damages  due  the  property 
owners  were  unpaid  or  unsecured,  there  was 
00  street  to  be  improved.  A  farm  may  be 
improved  by  the  renewal  of  necessary  fen- 
cing, a  manufactory  may  be  improved  by  the 
Installation  of  modem  machinery,  a  pat- 
ented article  may  be  Improved  by  the  addi- 
tion of  some  useful  and  necessary  device,  and 
a  city  may  be  Improved  by  the  opening  and 
construction  of  new  streets,  by  proper  wa- 
terworks, and  sewer  systems;  but  in  each 
Instance  there  is  In  existence  a  thing  to  be 
improved.  Applying  this  principle  here,  there 
could  be  no  Improvement  of  the  boulevard 
until  It  became  a  boulevard  by  being  opened 
In  pursuance  of  the  city  ordinance.  Then, 
and  not  till  then,  was  It  a  street,  nor  could 
It  have  been  Improved  as  such.  If  coun- 
cils l^ally  could  and  did  make  an  appro- 
priation for  the  Improvement  of  the  city  with- 
out specifying  the  manner  in  which  it  was 
to  be  done,  it  may  be  conceded  that  the  mon- 
ey could  be  applied  in  opening  as  well  as 
constructing  a  street  necessary  to  the  needs 
of  the  city.  Thus  used,  the  word  "improve- 
ment" Is  applied  to  the  betterment  of  the 
whole  city,  and  the  appropriation  could  be 
applied  for  any  purpose  which  would  ac- 
complish the  object.  On  the  other  hand.  If 
the  appropriation  was  made  for  the  Improve- 
ment of  the  waterworks  system,  it  would 
hardly  be  contended  that  the  money  could  be 
used  to  open  or  grade  a  street  or  to  improve 
the  sewer  system,  although  it  certainly  would 
improve  the  city.  The  word  "improvement" 
Is  a  relative  term,  and  Its  meaning  must  be 
ascertained  from  the  context  and  the  sub- 
ject-matter of  the  Instrument  or  writing  in 
which  it  is  used.  It  follows  that  the  word, 
as  used  in  the  phrase  "for  continuing  the  Im- 
provement of  the  boulevard,"  does  not  mean 
or  apply  to  the  opening  of  the  street,  but  to 
bettering  its  condition  after  it  had  been  open- 
ed as  laid  on  the  city  plan.  In  other  words, 
the  "Improvement  of  the  boulevard"  con- 
sisted in  grading,  curbing,  macadamizing,  etc., 
the  street  after  it  had  been  opened  "to  Its 
full  width  as  now  on  the  city  plan." 

In  obedience  to  the  requirements  of  the 
act  of  June  9,  1891  (P.  L.  252;  2  Furd.  1397), 
the  official  proclamation  of  the  election  In 


February,  1904,  contained  a  statemoit  of 
"the  purposes  for  which  the  indebtedness 
is  to  be  Increased."  One  of  the  purposes  was 
"for  continuing  the  Improvement  of  the  boule- 
vard from  Broad  street  northeastward  $1,- 
000,000";  and  on  the  ticket  cast  by  each 
voter  was  stated  the  same  purpose  and  the 
amount  of  the  contemplated  increase  In  the 
indebtedness.  It  must  be  assumed  that  the 
electors  before  casting  their  votes  were  fa- 
miliar with  the  proceedings  of  the  councils 
dealing  with  the  proposed  boulevard.  The 
press  of  the  city  gave  them  full  Information. 
They  therefore  must  be  regarded  as  knowing 
that  the  boulevard  had  been  declared  a  city 
street,  and  that  an  appropriation  had  been 
made  for  Its  partial  improvemoit  Under 
these  circumstances.  It  cannot  reasonably  be 
doubted  that  each  elector,  when  casting  his 
vote,  believed  that  the  street  had  been  open- 
ed, and  that  the  increase  of  the  Indebtedness 
was  for  the  purpose  stated  In  the  ballot  fur- 
nished blm,  viz.,  "for  continuing  the  Improve- 
ment" In  view  of  the  admitted  facts.  It  is 
idle  to  contend  that  the  electorate  at  that 
election  believed  they  "were  voting  for  or 
against  an  increase  for  the  purpose  of  open- 
ing the  boulevard.  Whatever  may  have  been 
the  actual  condition  of  the  street  as  to  hav- 
ing been  opoied  or  not  at  the  date  of  the 
election,  necessarily  a  very  small  number 
of  the  voters  would  have  personal  knowledge 
of  the  fact,  while  the  action  of  the  city  coun-' 
ells,  as  given  to  the  public  and  on  which  they 
had  the  right  to  rely,  gave  the  assurance  that 
the  street  was  open  and  in  progress  of  Im- 
provement. The  votes  In  favor  of  the  in-" 
crease  of  the  indebtedness  were  cast  In  the 
belief  that  such  was  the  condition  of  the 
boulevard,  and  that  the  Increase  was  for  the 
purpose  of  "continuing  the  improvement," 
and  not  for  the  opening  of  the  street  If 
the  ticket  had  contained  a  notice  that  the 
increase  was  for  the  purpose  of  "opening  a 
boulevard,"  it  is  problematic  whether  a  ma- 
jority of  the  electors  would  have  supported 
the  Increase,  in  view  of  the  fact  that  they 
would  have  known  that  a  large  additional  in- 
crease would  be  required  to  improve  the' 
street  after  it  had  been  opened.  It  is  one 
thing  to  present  to  a  voter  a  proposition  to 
increase  an  Indebtedness  for  the  purpose  of 
continuing  or  completing  a  municipal  Im- 
provement already  in  progress,  and  quite  an- 
other thing  to  ask  blm  to  increase  the  debt 
of  the  city  for  the  purpose  of  inaugurating 
a  public  improvement  which  will  result  In 
the  expenditure  of  large  sums  of  money.  For 
obvious  reasons,  he  might  and  probably 
would  favor  the  first  proposition;  but  be 
might  have  great  hesitancy  in  supporting  the 
latter.  The  purpose  of  the  law  in  requiring 
full  notice  to  the  elector  of  the  object  of 
Increasing  the  indebtedness  is  to  enable  him 
to  vote  Intelligently  and  with  a  full  com- 
prehension of  the  purpose  to  which  the  mon- 
ey Is  to  be  applied.  In  casting  his  vote  for 
or  against  the  proposition,  he  Is  t^ntrolled  b^ 
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the  puipose  of  the  proposed  Increase  as  stat- 
ed in  tbe  ballot  famished  him  by  the  clt; 
Itself.  Good  faith  and  official  Integrity, 
therefore,  require  the  city  authorities  to  ap- 
ply the  fund  thus  placed  In  their  hands 
strictly  In  accordance  with  the  purpose  for 
which  it  was  voted.  Tbe  language  of  the  no- 
tice given  the  voter  Is  that  of  tbe  city  coun- 
cils, and,  If  there  Is  any  doubt  In  Its  mean- 
ing, It  must  be  resolved  so  as  to  prevent  the 
application  of  the  fund  to  a  purpose  other 
than  that  for  which  the  circumstances  and 
the  apparent  Intent  of  the  electors  intend- 
ed It 

The  learned  counsel  for  the  defendants 
suggest  that.  If  the  city  is  not  permitted  to 
use  the  appropriation  for  the  opening  of  tbe 
boulevard,  it  may  result  In  depriving  the 
city  of  tbe  highway.  That  argument  cannot 
be  successfully  invoked  to  Influence  a  cuan- 
cellor  to  divert  a  fund  from  a  purpose  for 
which  It  lias  been  voted  specifically  by  the 
electorate  of  the  city  in  pursuance  of  an  or- 
dinance of  council  declaring  tbe  use  to  which 
It  was  to  be  applied.  If  the  city  (rfBcIals 
have  committed  an  error  by  failing  to  make 
proper  provision  for  the  opening  of  the  boule- 
vard prior  to  asking  the  voters  of  the  city 
to  vote  means  to  improve  It,  the  responslblU^ 
must  rest  where  It  properly  belongs.  It  Is 
clearly  no  reason  for  a  court  of  equity  to 
decree  that  a  fund  voted  for  a  specific  pur- 
pose shall  be  applied  to  and  used  for  an- 
other and  dlfTerent  purpose.  It  would  In 
effect  abrogate  the  constitutional  and  statu- 
tory provisions  on  the  subject  They  explicit- 
ly provide  that  tbe  debt  of  the  municipality 
shall  not  be  Increased  witbout  the  assent  of 
tbe  electors,  and  that  before  such  assent  Is 
girea  public  notice  of  the  specific  pur- 
pose for  which  tbe  money  is  required  shall 
be  given,  and  that  notice  shall  also  be  placed 
on  the  ballot  which  the  voter  casts.  In  view 
of  these  legal  requirements  and  tbe  manifest 
purpose  to  protect  tbe  taxpayers  against  an 
illegal  or  nnnecessary  expenditure  of  the  pub- 
lic funds,  it  would.  Indeed,  be  a  strange  doc- 
trine to  announce  that  notwithstanding  these 
safeguards,  a  fond  voted  for  a  specific  pur- 
pose could  at  discretion  be  applied  to  an- 
other and  different  purpose.  The  proposi- 
tion finds  no  support  in  precedent  Is  not  sus- 
tained by  reason,  and,  if  carried  out  would 
be  the  means  of  perpetrating  a  fraud  upon 
the  voters  wlio  sanctioned  tlie  increase  of 
the  Indebtedness  of  tbe  city. 

We  think  we  must  sustain  the  plaintiffs 
contention  on  both  propositions  submitted  for 
our  determination.  We  are  of  opinion  that 
plaintiff  corporation  can  maintain  the  bill, 
and  that  the  city  has  no  right  to  apply  the 
$500,000,  voted  for  continuing  the  Improve- 
ment of  the  boulevard,  to  payment  of  tbe 
damages  due  the  landowners  by  reason  of 
tbe  opening  of  tbe  boulevard.  It  therefore 
follows  that  the  prayer  of  the  bill  must  be 
granted  and  that  an  Injunction  should  be 
Issued. 


The  decree  of  the  court  below  Is  reversed 
at  the  costs  of  tbe  appellees,  and  It  Is  now 
ordered,  adjudged,  and  decreed  that  an  in- 
junction Issue  perpetually  restraining  the 
mayor  of  the  city  of  Phlladelplila,  the  direc- 
tor of  the  department  of  public  works,  and 
the  city  controller  from  doing  any  act  by 
which  the  said  sum  of  $500,000  shall  be 
transferred  from  tbe  appropriation  to  tbe 
department  of  public  works  (bureau  of  high- 
ways) for  continuing  the  Improvement  of  the 
boulevard  from  Broad  street  northeastward 
to  item  18  In  the  appropriation  to  the  de- 
partment of  dty  treasurer  for  the  purpose 
of  paying  mandamuses  for  the  opening  of 
said  boulevard. 

(m  P».  «» 

In  re  CITT  OF  PITTSBURQ. 

Appeal  of  HUNTEIB  et  al. 

(Supreme  Court  of  Pennsylvania.     March  11, 
1907.) 

1.   StATBS  —  ICOIBI.ATUBK  —  EXTBl.  BEBSIOH — 
PSOCLAMATION. 

Where  the  General  Assembly  has  been  con- 
vened by  tbe  Governor  in  extraordinary  session 
to  meet  on  a  day  named  to  consider  certain 
desi^ated  subjects,  the  Governor  may  subse- 
quently before  the  day  stated  issue  another 
proclamation  submitting  additional  subjects  to 
the  consideration  of  the  extra  session. 
2w  Saub— Subjects  to  bb  Corsidkbed- 

Act  Feb.  7, 1906  (P.  L.  7),  authorizing  cities 
in  close  proximity  to  t>e  united,  and  providin|( 
for  the  temporary  government  of  the  consoli- 
dated city,  and  the  payment  of  debts,  etc..  Is 
within  the  scope  of  a  proclamation  of  the  Gov- 
ernor calling  an  extra  session  for  the  purpose 
of  enabling  cities  in  close  proximity  to  l>e  united 
in  one  municipality. 
8.  STAroTES— Speciai.  Liiws. 

Act  Feb.  7.  1906  (P.  L.  7),  aothorizing  the 
consolidation  of  contiguous  cities,  is  not  in  vio- 
lation of  Const  art  3,  §  7,  forbidding  local 
or  special  legislation,  though  at  the  time  of  Its 
passage  the  cities  of  Pittsburg  and  Alleghany 
were  the  only  ones  in  tlie  state  to  which  sudi 
legislation  would  technically  apply. 

4.  OonaTiTUTioHAi,  Law  —  Due  Process  or 
Law. 

Act  Feb.  7,  1906  (P.  L.  7),  authorising  con- 
tiguous cities  to  consolidate.  Is  not  contrary  to 
the  federal  Constitution,  as  not  due  process  of 
law,  in  that  it  authorizes  the  electors  of  the 
consolidated  territory  to  determine  the  question 
of  the  annexation  of  a  smaller  city  to  a  larger 
one,  Instead  of  leaving  the  matter  to  the  elect- 
ors of  the  smaller  city  to  decide. 

5.  Ofticebs— ExTEnsiOR  or  Tebub. 

Act  Feb.  7, 1906  (P.  L.  12,  J  10),  extending 
the  term  of  councilmen  in  tbe  city  of  Allegheny 
on  its  consolidadon  with  the  city  of  Pittsburg, 
is  not  in  violation  of  Const  art.  3,  {  IS,  as 
extending  the  term  of  a  public  officer. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  37,  Officers,  |  71.] 

Appeal  from  Superior  Court,  Allegheny 
County. 

In  the  matter  of  the  petition  of  tbe  city  of 
Pittsburg.  Api>eal  by  D.  Hunter,  Jr.,  and 
others  from  a  decree  of  the  superior  court 
afilrmlng  an  order  annexing  tbe  city  of  Alle- 
gheny to  the  city  of  Pittsburg.    Atflrmed. 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  MESTBBZAT,  POTTER, 
ELKIN,  and  STEWART,  JJ. 
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W.  A.  Stone,  Harvey  Henderson,  Wm.  0. 
Gin.  and  Elliott  Rodgera,  for  appellants.  D. 
T.  Watson,  W.  B,  Hodgers,  John  M.  Free- 
man, and  J.  Bodgers  McCreery.  for  appellee. 

BBOWN,  J.  On  November  11,  1905,  the 
Ooremor  of  the  state  called  the  General  Aa- 
sembly  Into  extraordinary  Bession,  to  meet 
January  15, 1906,  for  the  consideration  of  leg- 
islation upon  seven  snVJects  mentioned  In  his 
proclamation.  The  first  was  "to  enable  con- 
tlgnons  cities  In  the  same  counties  to  be 
united  in  one  mtmidpallty  in  order  that  the 
people  may  avoid  the  tmnecessary  burdens  of 
maintaining  separate  city  govemmenta."  On 
January  9,  1906,  he  Issued  what  he  regarded 
as  a  second  proclamation,  for  he  entitles  it  a 
"proclamation."  In  it,  after  calling  attention 
to  the  approaching  extraprdinary  session,  he 
designates  additional  snbjectB  for  the  con- 
sideration of  the  General  Assembly  at  said 
session,  one  of  them  being  "to  enable  cities 
that  are  now  or  may  hereafter  be  contiguous 
or  in  close  proximity,  including  any  interven- 
ing land,  to  be  united  in  one  municipality,  in 
order  that  the  people  may  avoid  the  unneces- 
sary burdens  of  maintaining  separate  munici- 
pal governments.  This  fourth  subject  is  a 
modification  of  the  first  subject  in  the  original 
call,  and  Is  added  in  order  that  legislation 
may  be  enacted  under  either  of  them,  as  may 
be  deemed  wise."  The  extraordinary  session 
was  held,  and  at  It  there  was  paBsed,  among 
other  bilte,  the  one  now  under  consid^ation, 
approved  F^ruary  7,  1900.  P.  U  7.  It  is 
entitled  "An  ad  to  enable  cities  that  are  now, 
or  may  hereafter  be  contiguous  or  in  close 
proximity,  to  be  united,  with  any  Intervening 
land  other  tlian  boroughs,  in  one  municipal- 
ity; providing  for  the  consequences  of  such 
consolidation,  the  temporary  government  of 
the  consolidated  city,  payment  of  the  indebt- 
edness of  each  of  the  united  territories,  and 
the  enforcement  of  dd>tB  and  claims  due  to  or 
from  each."  The  first  section  is  as  follows: 
"That  wherever  in  this  commonwealth,  now 
or  hereafter,  two  cities  shall  be  contiguous  or 
In  close  proximity  to  each  other,  the  two,  with 
any  Intervening  land  other  than  boroughs, 
may  be  united  and  become  one  by  annexing 
and  consolidating  the  lesser  city,  and  the  in- 
tervening land  other  than  boroughs,  if  any, 
with  the  greater  dty,  and  thus  making  one 
consolidated  city,  if  at  an  election,  to  be  held 
as  hereinafter  provided,  there  shall  be  a  ma- 
jority of  all  the  votes  cast  In  favor  of  such 
imloa."  Tbe  question  of  the  consolidation 
of  the  dties  of  Fitteburg  and  Allegheny  was 
submitted  to  their  lawful  voters  at  an  election 
held  in  pursuance  of  the  provisions  of  the  act; 
the  result  being  a  majority  of  20,154  in  favor 
of  consolidation  out  of  a  total  vote  in  the  two 
dtles  of  55,574.  Following  this  election  the 
court  of  quarter  sessions  of  Allegheny  coun- 
ty, on  June  16, 1906,  "ordered,  adjudged,  and 
decreed'that  the  city  of  Allegheny,  the  lesser 
city,  be  annexed  to  and  consolidated  with  the 
dty  of  Pittsburg,  the  greater  or  larger  city. 


BO  that  they  form  but  one  dty  and  In  the 
name  of  the  city  of  Pitteburg."  From  this 
decree  an  appeal  was  taken  to  the  superior 
court  That  court  afilrmed  it  ("Pitteburg's 
PetiUon,"  82  Pa.  Super.  Ot  210).  and  from 
the  decree  of  the  superior  court  we  have  this 
appeal,  raising  the  question  of  the  constitu- 
tionality of  the  act  of  1906. 

One  of  the  objections  of  the  appellants  to 
the  constitutionality  of  the  act  is  that  it  is 
not  legislation  upon  a  subject  designated  in 
the  proclamation  of  the  Governor  calling  the 
special  session.  This  objection  is  based  upon 
article  8,  i  25,  of  the  Constitution,  which  pro- 
vides that,  "when  the  General  Assembly  shall 
be  convened  in  q)ecial  session,  there  shall  be 
no  legislation  upon  subjects  other  than  those 
designated  in  the  proclamation  of  the  Gover- 
nor calling  such  session."  In  the  original 
prodamation  the  legislation  to  be  considered 
by  the  General  Assembly  on  tlie  subject  of 
the  consolidation  of  cities  was  confined  to  con- 
tiguous cities  in  the  same  county,  and  it  may 
be  well  contended  tliat,  as  the  mandate  of 
the  Constitution  is  Imperative  that  the  Legis- 
lature, at  the  special  session,  shall  pass  no 
law  upon  any  subject  not  designated  in  the 
call,  the  act  is  technically  without  It  The 
act  is  not  for  the  consolidation  of  two  contig- 
uous cities,  situated  in  the  same  county,  but 
for  that  ot  any  two,  contiguous  or  hi  close 
proximity,  wherever  situated.  They  may  be 
in  different  counties.  We  need  not  however 
pass  upon  the  sufDdency  of  the  first  proclama- 
tion to  sustain  the  act  as  being  one  of  the 
subjecte  of  legislation  designated  in  It 

Whether  the  general  assembly  ought  to  be 
called  together  in  extraordinary  session  is 
always  a  matter  for  the  executive  alone. 
How  it  shall  be  called,  and  what  notice  of  the 
call  Is  to  be  given,  are  also  for  him  alone. 
The  Constitution  Is  silent  as  to  these  mat- 
ters, and  wisely  so,  for  emergencies  may 
arise,  such  as  riots,  insurrections,  widespread 
epidemics,  or  general  calamities  of  any  kind, 
requiring  the  Instant  convening  of  the  Legis- 
lature, and,  in  the  power  given  to  the  Gov- 
ernor to  call  it,  no  time  for  the  notice  is  too 
short,  if  it  can  reach  the  members  of  the 
General  Assembly ;  and  with  telephones  and 
telegraphs  the  uttermost  portions  of  the  com- 
monwealth can  at  any  time  be  reached  be- 
tween the  rising  and  the  setting  of  the  sun. 
In  this  connection  it  may  be  noted  as  signifi- 
cant that  the  Governor  is  not  even  required 
by  article  4,  (  12,  empowering  him  to  call 
the  General  Assembly  together  in  extraordi- 
nary session,  to  do  so  by  a  proclamation, 
though  the  same  section  does  provide  that 
in  calling  the  senate  in  extra  session  for  the 
transaction  of  executive  business  he  must  do 
so  by  proclamation.  A  proclamation,  how- 
ever, is  the  proper  mode  of  calling  the  Legis- 
lature together,  and  the  Constitution  seems 
to  BO  contemplate,  for  section  25,  art.  8, 
speaks  of  "tbe  proclamation."  But  no  form 
of  proclamation  Is  to  be  followed,  and  If,  after 
one  has  been  issued,  it  occurs  to  tbeexecn- 
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tlve  that  other  subjects  than  those  designated 
In  it  should  be  jiassed  upon  by  the  Legisla- 
ture, he  can  unquestionably  issue  another, 
fixing  the  same  time  for  the  meeting  of  the 
Oeneral  Assembly  as  was  fixed  In  the  first, 
and  designate  other  subjects  for  its  consid- 
eration. This  is,  perhaps,  what  ought  to  be 
done  when  other  subjects  than  those  desig- 
nated In  the  proclamation  are  to  be  brought 
to  the  attention  of  tlie  Legislature  in  special 
session,  and,  if  it  had  been  done  in  the  present 
case,  the  objection  of  the  appellants  now  un- 
der consideration  would  hardly  have  been 
raised.  Ttils,  however,  is  not  for  the  Judi- 
ciary, but  for  the  GoTemor  alone.  The  proc- 
lamation of  January  9th  la  In  effect  a  sec- 
ond proclamation.  In  it  the  Governor  adopts 
his  original  call  for  the  purpose  of  fixing  the 
time  of  the  meeting  of  the  Oeneral  Assembly, 
and  then  proceeds  to  designate  the  additional 
subjects  of  legislation.  With  every  presumx)- 
tion  in  favor  of  comiriiance  by  the  executive 
with  the  constitutionai  requirements  relating 
to  bis  calling  the  General  Assembly  together 
In  extraordinary  session,  it  would  be  Judicial 
bypercrltlcism  to  declare  his  second  notice  or 
proclamation  insufficient  to  authorize  the  Leg- 
islature to  pass  the  act  under  consideration. 
The  objection  most  strenuously  urged 
against  the  act  is  that  it  violates  article  3,  f 
7,  of  the  Oonstitntlon,  which  prohibits  the 
Legislature  from  passing  any  local  or  special 
law  regrulating  the  affairs  of  cities.  Is  the 
act  local  or  special,  or  is  it  general  In  its 
provisions?  It  provides  for  the  consolidation 
of  two  cities  of.no  particular  class,  but  of 
any  two  cities  belonging  to  the  same  or  differ- 
ent classes,  wherever  situated  and  whether  in 
the  same  or  in  different  counties.  Whether 
two  cities  ought  to  be  consolidated  is  purely  a 
legislative  question,  and  the  general  act  pro- 
viding for  their  consolidation  is  not  forbid- 
den legislation.  The  power  of  the  Legislature 
to  provide  for  the  annexation  of  cities  is  not 
limited  by  the  Ck>nstitution.  What  it  may 
not  now  do  Is  to  regulate,  by  a  local  or  spe- 
cial law,  the  affairs  of  cities.  In  providing  for 
the  annexation  of  any  two  cities  of  the  com- 
monwealth there  is  no  regulation  of  the  af- 
fairs of  any  two  particular  cities.  The  pro- 
vision Is  simply  for  such  annexation,  if  cer- 
tain natural,  and,  what  may  be  regarded  as 
necessary,  conditions  exist  The  Legislature 
might,  without  transgressing  the  Constitu- 
tion, have  provided  for  the  consolidation 
of  cities  without  regard  to  the  distance  be- 
tween them,  absorbing  In  their  consolidation 
all  the  intervening  space,  whether  occupied  by 
boroughs  or  townships.  But  such  legislation 
Is  not  conceivable ;  for  the  common  sense  of 
the  pe(^le  would  not  tolerate  It.  In  provid- 
ing for  annexation  In  the  act  of  1906,  the  Leg- 
islature restrained  its  power  to  authorize 
consolidation  In  declaring  that  certain  nat- 
ural, reasonable  and  necessary  conditions 
must  exist.  If  two  cities  are  to  be  united. 
No  arbitrary,  unnecessary  conditions  are  pre- 
scribed.   Only  reasonable  ones  are  required. 


The  Legislature  might  have  limited  the  rl^t 
to  consolidate  to  contiguous  cities,  but  it  ex- 
tended this  right  to  those  In  close  proximity. 
While  it  Is  purely  a  legislative  matter  to  de- 
termine what  cities  may  be  consolidated.  It  is 
clear  that  only  those  ought  to  be  which  are 
contiguous  or  In  close  proximity ;  and,  In 
making  contiguity  or  close  proximity  a  condi- 
tion of  the  right  to  consolidate,  the  affairs  of 
no  special  city  are  regulated.  By  the  act 
any  two  cities  contiguous  or  in  close  proximi- 
ty may  become  on&  No  two  contiguous  cities 
are  excluded  from  its  provisions,  and  any  two 
in  close  proximity  may  be  united,  provided 
that  by  their  union  they  do  not  absorb  and 
swallow  up  an  intervening  borough.  The  act 
does  not  prevent  the  consolidation  of  cities 
in  close  proximity  between  which  there  may 
be  a  borough,  if  that  borough  does  not  em- 
brace all  the  land  between  them,  or  does  not 
extend  as  a  wedge  throughout  the  entire 
length  of  the  same.  If  a  borough  occupies 
all  the  land  between  two  cities,  they  cannot 
be  united  without  absorbing  such  borough. 
They  touch  at  no  point,  are  not  contiguous, 
and  are  not  in  close  proximity  within  the 
meaning  of  the  act  But,  if  the  land  between 
two  cities  In  close  proximity  is  not  wholly  oc- 
cupied by  a-  borough,  or  a  borough  does  not 
extend  throughout  the  entire  .length  as  a 
wedge  in  such  Intervening  land,  and  there  is 
township  land  connecting  the  cities  at  any 
point  or  points,  they  can  be  consolidated  un- 
der the  act,  the  township  land  becoming  a 
part  of  the  new  city  and  the  borough  retain- 
ing its  municipal  existence.  TThe  act  is  there- 
fore one,  and  must  be  so  read,  permitting  the 
consolidation  of  any  two  cities  contiguous  or 
In  close  proximity,  of  whatever  class  and 
wherever  situated,  provided  only  that  in  snch 
consolidation  the  separate  existence  of  an 
intervening  borough  shall  not  be  destroyed. 
If  a  borough  occupies  all  of  the  space  between 
tbem,  they  are  not  contiguous,  and,  though 
in  close  proximity,  they  cannot  physically 
unite  without  wiping  out  the  borough.  But, 
if  a  borough  should  not  be  all  of  the  inter- 
vening land,  they  can  unite  by  absorbing  that 
land  which  the  borough  does  not  occupy — the 
Intervening  land  beyond  the  borough  limits — 
leaving  It  to  continue  Its  Independent  munici- 
pal life.  At  this  p<rint  It  may  be  well  to  call 
attention  to  the  clear  line  of  demarcation  be- 
tween this  act,  and  that  of  April  20,  1905  (P. 
L.  221),  known  as  the  "Ckx*  Law,"  and  de- 
clared to  be  unconstitutional  In  Sample  v. 
Pittsburg,  212  Pa.  633,  62  AU.  201.  It  pro- 
vided for  the  annexation  of  a  smaller  to  a 
larger  city  when  the  two  were  contiguous  and 
situated  in  the  same  county,  and,  for  the  pur- 
poses of  the  act.  It  was  declared  that  "cities 
separated  by  a  stream,  river  or  highway  shall 
be  included  under  the  term  contiguous."  So 
clearly  was  It  bald,  special,  local  legislation 
that  it  might  well  have  been  labeled  an  act 
for  the  consolidation  of  the  cities  of  Pittsburg 
and  Allegheny. 
In  forceful  language  our  Brother  Mestre- 
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zat  demonstrated  the  act  to  be  local  and  q>e- 
clal,  and  we  qnote  at  length  from  bis  opin- 
ion, for  the  converse  of  what  he  saya  of  It 
Is  true  of  the  act  of  1906:  "The  title  of  the 
act  clearly  indicates  the  subject  of  the  enact- 
ing part  and  discloses  the  local  and  special 
features  of  the  statute.  It  shows  that  the 
act  \^as  not  intended  to  apply  to  any  two 
cities  of  the  state  so  as  to  make  it  general 
In  its  operation,  but  conditions  are  Imposed 
which  restrict  Its  application  to  certain  cit- 
ies, thereby  deprlrli^  the  other  cities  of  the 
state  of  the  benefit  of  its  provisions.  The 
statute  is  operative  'where  two  cities  are  con- 
tiguous and  ia  the  same  county.'  Its  provi- 
sions can  be  invoked  to  annex  only  two 
cities  and  when  they  are  thus  situated.  Two 
cities  of  this  description  may  be  annexed  to 
each  other,  and  all  others  are  excluded  from 
the  operation  of  the  statute.  As  we  take  Ju- 
dicial cognizance  of  the  municipal  divisions 
of  the  state  as  well  as  of  their  location,  we 
know,  as  averred  in  the  bill  and  not  denied 
in  the  answer,  that  the  cities  of  Allegheny 
and  Pittsburg,  in  Allegheny  county,  are  the 
only  two  contiguous  cities  In  the  state,  and 
that  there  are  no  two  contiguous  cities  in 
any  other  county  In  the  state.  The  act  there- 
fore Is  limited  in  its  operation  to  these  two 
cities,  and  the  effect  or  result  of  the  legisla- 
tion Is  the  same,  and  the  act  as  clearly  spe- 
cial, as  if  the  names  of  the  two  cities  had 
been  written  in  the  statute,  instead  of  the 
periphrase  used  in  the  description  of  the 
cities  subject  to  its  operation.  The  identifi- 
cation of  the  two  cities  taitended  to  be  afltect- 
ed  by  the  act  Is  also  aided  by  the  provision 
of  the  statute  that,  'for  purposes  of  this 
act,  cities  separated  by  a  stream,  river  or 
highway  shall  be  Included  under  the  term 
contiguous.'  Aside  from  the  contention  that 
the  act  applies  only  to  cities  separated  by  a 
stream,  river,  or  highway,  this  clause  of  the 
act  clearly  suggests  the  two  Allegheny  coun- 
ty cities  as  the  cities  subject  to  its  operation. 
We  Judicially  know  that  Pittsburg  and  Al- 
legheny are  the  only  two  cities  in  the  com- 
monwealth separated  by  a  stream  or  high- 
way, and  the  fear  that  that  fact  would  ren- 
der those  cities  not  contiguous  within  the 
meaning  of  the  statute  moved  the  promoters 
of  this  legislation  to  further  identify  them 
by  inserting  this  clause  in  the  act.  This 
feature  should  not  and  caimot  be  ignored 
when  the  court  is  called  upon  to  test  the 
constitutionality  of  the  statute,  as  It  clearly 
earmarks  the  legislation  as  local  and  special. 
There  is  no  merit  In  the  contention  that  at 
some  time  In  the  future  there  may  be  two 
other  cities  which  may  become  contiguous 
and  In  that  event  can  be  consolidated  under 
the  provisions  of  the  act  With  a  knowledge 
of  the  facts,  known  to  the  Iregislature  as 
well  as  to  the  court,  this  Is  not  within  the 
range  of  probability,  but  a  possibility  so  re- 
mote that  it  must  be  excluded  from  considera- 
tion in  determining  the  constitutionality  of 


the  statnta  It  could  only  occur  If  a  com- 
munity adjacent  to  any  of  the  cities  of  the 
state  should  become  sufflclentiy  populous  to 
enable  it  to  become  a  city  and  should  take 
the  necessary  legal  steps  to  make  itself  a 
city  and  subject  to  the  operation  of  the  act, 
or  If  the  boroughs  lying  between  and  con- 
necting certain  cities  of  the  state  should,  by 
the  requisite  legal  proceedings,  be  annexed 
to  those  cities  or  form  themselves  into  a 
<dty  and  thereby  connect  two  existing  cities 
80  as  to  make  the  act  operative.  These  are 
simply  contingencies  within  the  realm  of 
speculation,  and  entirely  too  remote  to  sup- 
port legislation  otherwise  repugnant  to  the 
constitutional  mandate.  The  statute  re- 
quires any  two  cities  desirous  of  availing 
themselves  of  Its  provisions  to  be  located  in 
the  same  county.  This  confines  the  act  in 
its  operation  to  cities  within  certain  terri- 
torial limits,  and  brings  It  within  the  domain 
of  special  legislation,  prohibited  by  the  Con- 
stitution. The  act  does  not  attempt  to  classi- 
fy cities  on  any  basis  whatever.  It  provides 
simply  that  it  shall  operate  upon  two  cities 
situated  In  the  same  county.  It  therefore 
excludes  from  its  provisions  and  denies  its 
privil^es  to  all  cities  separated  by  a  county 
line,  or  which  are  not  wholly  within  the 
same  county,  although  occupying  contiguous 
territory.  All  cities  whose  boundaries  are 
coterminous  with  the  county  line  are  per- 
petually excluded  from  the  operation  of  the 
statute,  although  other  cities  may  adjoin 
them  at  diCFerent  parts  of  their  boundaries. 
This  distinction  made  in  the  act  between  the 
cities  of  the  commonwealth  Is  not  based  up- 
on necessity  nor  upon  any  grounds  which  the 
law  recognizes  as  Justifying  classification. 
Its  effect  is  to  restrict  the  operation  of  the 
statute  to  two  cities  located  in  the  same  ter- 
ritorial division  of  the  state;  and,  when  con- 
sidered in  the  light  of  the  conceded  facts,  it 
fixes  with  unmistakable  certainty  the  two  cit- 
ies to  be  consolidated  under  Its  provisions.  A 
clearer  or  mbre  palpable  attempt  to  evade  the 
constitutional  prohibition  against  special  and 
local  legislation  is  not  disclosed  in  any  of 
the  numerous  bills  Introduced  in  the  General 
Assembly  since  the  adoption  of  the  present 
Ck)nstItutIon,  not  excepting  the  statute,  which 
Mr.  Justice  Paxson  in  Commonwealth  t.  Pat- 
ton,  88  Pa,  258,  very  properly  characterized 
as  'classification  run  mad.' " 

But  what  of  this  act?  Its  operation  Is  not 
confined  '^o  cities  within  certain  territorial 
limits."  It  is  general  In  its  terms  and  refers 
to  no  classes  of  cities,  but  to  all  cities.  It 
does  not  provide  that  it  shall  operate  only, 
"upon  two  cities  situated  in  the  same  coun- 
ty." It  does  not  exclude  "from  its  provisions 
and  deny  its  privileges  to  all  cities  separated 
by  a  county  line,  or  which  are  not  wholly 
within  the  same  county,"  but  extends  them 
to  any  two  cities  within  the  commonwealth 
having  natural,  reasonable  and  necessary  con- 
ditions of  consolldation.jitzedbyV^OOQlC 
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Counsd  on  botb  sides  of  this  controversy 
have  cited  many  cases  on  the  classification 
of  cities.  By  the  appellant  we  are  retired 
to  them  as  requiring  us  to  declare  the  act 
Ibcal  and  special,  regulating  the  affairs  of 
cities,  and,  for  the  appellee,  they  are  cited 
to  sustain  It;  bat,  as  classification  Is-  not  in- 
volved In  the  act,  we  need  not  consider  tbo 
cases  on  that  subject  That  it  applies  now, 
and  for  the  present  can  apply,  only  to  the 
cities  of  Pittsburg  and  Allegheny,  and  that 
it  was  passed  for  them  can  make  no  differ- 
ence If  the  legislation  Is  general  in  form 
and  substance,  and  Is  not  wltbln  the  prohibi- 
tion of  the  Ooustltutlon.  Wheeler  v.  Phila- 
delphia, 77  Pa.  338.  Individual  needs  and 
requirements  are  responsible  for  much  leg- 
islation which'  now  must  be  general,  and, 
when  It  Is  so,  the  causes  that  lead  to  it,  or 
the  particular  purposes  it  is  to  serve  at  the 
time  of  Its  enactment,  have  nothing  to  do 
with  Its  constitutionality.  It  may  meet  at 
the  time  of  Its  passage  the  wants  of  but 
one  community,  but.  If  In  the  future  it  will 
meet  these  same  wants  in  all  other  communi- 
ties, the  legislation  la  as  general  as  If  at  tne 
time  of  Its  passage  there  bad  been  no  special 
reason  calling  for  it 

The  method  of  consolidation  Is  said  to  be 
unconstitutional,  because  it  Is  not  by  "due 
process  of  law,"  "in  that  it  permits  qualified 
electors  of  the  larger  city  to  overpower  or 
outnumber  those  of  the  lesser  city,  and  to 
annex  the  lesser  city  without  the  vote  or 
consent  of  a  majority  of  the  qualified  voters 
or  electors  of  the  lesser  city."  This  is  com- 
pletely answered  In  the  following  extract 
from  the  opinion  of  the  learned  Judge  speak- 
ing for  the  Superior  Court:  "In  determining 
whether  this  act  is  contrary  to  that  'due 
process  of  law'  guarantied  by  the  federal 
Constitution,  In  providing  that  the  electors 
of  the  consolidated  territory  shall  determine 
the  question  of  annexation  of  the  lesser  city 
Instead  of  permitting  the  majority  of  the 
electors  of  the  lesser  city  to  decide  It,  we 
have  many  a^djudlcatcd  cases  which  warrant 
the  action  taken  by  the  Legislature.  The 
words  'due  process  of  law,'  as  taken  from 
Magna  Charta  and  incorporated  In  the  Con- 
stitution, 'were  Intended  to  secure  the  Indi- 
vidual from  the  arbitrary  exercise  of  the 
powers  of  government,  unrestrained  by  the 
established  jHrlnclple  of  private  rights  and 
distributive  Justice.'  In  each  particular  case 
the  words  mean  'such  an  exercise  of  the 
powers  of  government  as  the  settled  maxims 
of  law  permit  and  sanction,  and  under  such 
safeguards  for  the  protection  of  individual 
rights  as  those  maxims  prescribe  for  the 
class  of  cases  to  which  the  one  In  question 
belongs.'  Cooley's  Constitutional  LImIta:tions, 
434.  The  people  of  the  municipalities  do 
not  define  for  themselves  their  own  rights, 
privileges,  and  powers,  nor  Is  there  any  com- 
mon law  which  draws  a  definite  line  of 
distinction  between  the  powers  which  may 
be  exercised  by  the  state  and  those  which 


must  be  left  to  the  local  goverammts.  2 
Kent's  Commentaries,  278,  279.  The  gen- 
eral principle  Is  that,  when  the  state  Is  act- 
ing In  Its  sovereign  capacity,  It  acts  for  the 
whole  commonwealth,  and  private  rights  and 
interests  must  yield  to  this  paramount  ob- 
ject Private  rights  may  be  and  very  fre- 
quently are  Interfered  with  by  either  the 
Legislature,  executive  or  Judicial  depart- 
ments of  the  government  and  the  creation 
of  municipal  corporations,  and  the  confwrlng 
upon  them  of  certain  powers  and  subjecting 
them  to  corresponding  duties,  does  not  de- 
prive the  Legislature  of  the  state  of  that 
general  control  over  their  citizens  which  they 
before  possessed.  It  still  has  authority  to 
amend  their  charters,  enlarge  or  diminish 
their  powers,  extend  or  limit  their  bound- 
aries, consolidate  two  or  more  Into  one,  and 
overrule  their  legislative  action  whenever  it 
Is  deemed  unwise.  Impolitic  or  unjust,  and 
even  abolish  them  altogether  In  the  legisla- 
tive discretion  and  substitute  those  which 
are  different  Cooley's  Constitutional  Limi- 
tations, 228.  Restraints  on  the  legislative 
power  of  control  must  be  found  In  the  Con- 
stitution of  the  state,  or  they  must  rest  alone 
In  the  legislative  discretion.  If  the  legisla- 
tive action  operates  Injuriously  to  the  munic- 
ipalities or  to  Individuals,  the  remedy  is  not 
with  the  courts.  The  courts  have  no  power 
to  Interfere,  and  the  people  must  be  looked 
to,  to  right  through  the  ballot  box  all  these 
wrongs.  Ervlne's  Appeal,  16  Ptt.  256,  S5 
Am.  Dec.  490;  Cooley's  Constitutional  Limi- 
tations, 228,  229,  230.  The  act  In  question 
has  been  passed  with  all  the  forms  and  cere- 
monies requisite  to  make  It  a  valid  statute. 
The  Legislature  was  properly  convened  and 
kept  well  within  its  powers  In  regulating  the 
affairs  of  cities  by  a  general  law  in  accord 
with  the  requirements  of  the  Constitution. 
It  follows  under  the  law  of  the  land  that 
neither  the  municipality  as  such,  or  any  of  the 
persons  residing  therein,  have  any  vested 
rights  in  the  municipal  powers,  as  against  the 
state  which  created  the  municipality.  It  Is 
merely  an  agency  Instituted  by  the  sovereign 
for  the  purpose  of  carrying  out  In  detail  the 
objects  of  government — essentially  a  revo- 
cable agency — subject  to  legislative  control 
'which  may  destroy  Its  verv  existence  with 
the  mere  breath  of  arbitrary  decision.'  Phlia. 
V.  Fox,  64  Pa.  169." 

Authorities  everywhere  support  tte  fore- 
going. In  our  own  cases  may  be  found  the 
following:  "The  city  of  Philadelphia  Is  be- 
yond all  question  a  municipal  corporation — 
that  Is,  a  public  corporation  created  by  the 
government  for  political  purposes,  and  hav- 
ing subordinate  and  local  powers  of  legisla- 
tion C2  Kent's  Com.  275)— an  Incorporation  of 
persons,  inhabitants  of  a  particular  place,  or 
connected  with  a  particular  district  enabling 
them  to  conduct  its  local  civil  government. 
Glover,  Mun.  Corp.  1.  It  is  merely  an  agency 
instituted  by  the  sovereign  for  the  purirase  of 
carrying  oat  in  detail  the  objects  of  gv^- 
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emment,  essentially  a  revocable  agency,  bar- 
ing no  rested  rig^t  to  any  of  Its  powers  or 
franchises— the  charter  or  act  of  erection 
being  in  no  sense  a  contract  with  the  state — 
and  therefore  fully  subject  to  the  control 
of  the  Legislature,  who  may  enlarge  or  di- 
minish Its  territorial  extent  or  Its  fanctlons, 
may  change  or  modify  Its  Internal  arrange- 
ment, or  destroy  Its  reiy  existence,  with  the 
mere  breath  of  arbitrary  discretion.  'Sic 
rolo,  sic  Jubeo,'  that  Is  all  the  sovereign  au- 
thority need  say.  This  much  Is  undeniable, 
and  has  not  been  denied.  •  •  •  The  sov- 
ereign may  continue  Its  corporate  existence, 
and  yet  assume  or  resume  the  appointments 
of  all  Its  officers  and  agents  Into  Its  own 
bands;  for  the  power  which  can  create  and 
destroy  can  modify  and  change."  Share- 
wood,  J.,  In  Philadelphia  r.  Fox,  64  Pa.  169. 
"Municipal  corporjitlons  are  agents  of  the 
state.  Invested  with  certain  subordinate  gor- 
emmental  functions  for  reasons  of  conven- 
ience and  public  policy.  They  are  created, 
governed,  and  the  extent  of  their  powers  de- 
termined by  the  Legislature,  and  subject  to 
change,  re];>eal,  or  total  abolition  at  Its  will. 
They  hare  no  rested  rights  In  their  office, 
their  charters,  their  corporate  powers,  or  eren 
their  corporate  existence.  This  is  the  uni- 
versal rule  of  constitutional  law,  and  In  no 
state  has  it  been  more  clearly  expressed  and 
more  uniformly  applied  than  In  Pennsylvania. 
•  •  •  The  fact  that  the  action  of  the 
state  towards  its  municipal  agents  may  be 
unwise,  unjust,  oppressive,  or  violative  of 
the  natural  or  political  rights  of  their  citizens 
Is  not  one  which  can  be  made  the  basis  of 
action  by  the  judiciary."  Commonwealth  r. 
Moir,  199  Pa.  634,  49  Atl.  3S1,  63  L.  B.  A. 
837,  85  Am.  St  Rep.  801. 

Finally,  In  a  supplemental  brief,  counsel 
for  appellant  contend  that  section  10  of  the 
act,  which  win  bare  the  effect  of  extending 
the  term  of  councllmen  in  the  city  of  Alle- 
gheny, riolates  article  3,  {  13,  of  the  Consti- 
tution, which  provides  that  "no  Jaw  shall  ex- 
tend the  term  of  any  public  officer."  This 
objection  does  not  seem  to  be  seriously  press- 
ed, and  as  to  It  we  need  only  repeat  what 
was  said  in  Commonwealth  r.  MoIr,  supra: 
**rhe  substitution  of  a  new  system  for  one 
under  whlcb  gorernment  has  been  prerlously 
carried  on  Is  always  accompanied  with  some 
shifting  of  offices  and  duties,  and  some  in- 
conrenience.  To  reduce  this  to  a  minimum 
by  temporary  adjustment  of  the  changes  is 
the  province  of  a  schedule.  In  well-consid- 
ered legislation  which  involves  such  changes 
a  schedule  of  temporary  expedients  Is  usually 
and  properly  added,  and  the  expedients  pro- 
vided would  need  to  be  very  clearly  uncon- 
stitutional to  Justify  a  court  In  overturning 
them.  In  Lloyd  r.  Smith,  176  Pa.  213,  35 
Atl.  199,  it  is  said:  'In  an  exchange  of  of- 
fices there  may  naturally  be  some  overlapping 
of  terms  and  duties,  and  if  in  the  legislative 
view  the  need  for  a  controller  was  Immediate, 
C6A.-23 


but  the  existing  terms  of  Hie  auditors  pre- 
vented his  present  assnmptlon  of  all  the  du- 
ties that  would  finally  pertain  to  bis  office, 
It  would  not  hare  been  unwise,  certainly  not 
unconstitutional,  to  meet  the  case  by  a  tem- 
porary expedient.' " 

The  assignments  of  error  are  all  dismissed, 
and  the  decree  of  the  Superior  Court  la  af- 
firmed, at  appellants'  costs. 


(m  Pa.  ttn 
TATLOB  T.  PENN   STEEL   OASTINOS  * 
MACHINE  CO. 

(Snprone  Court  of  Pennsylvania.     March  11, 
1907.) 

Mastxb  ahd  SBarAKT— Injubt  to  SatfASX— 

CONTBIBUTOBT  NEOUQENCE. 

A  workman  falling  down  an  elevator  shaft 
through  stumbling  over  a  bolt  projecting  from 
a  machine  at  which  he  was  at  work  cannot 
recover  where  he  knew  of  it*  position,  and  the 
elevator  shaft  was  provided  with  a  guard  which 
be  refrained  from  using  l>ecause  of  its  incon- 
venience. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  {{  706-709.] 

Appeal  from  Court  of  Coounon  Pleas,  Del- 
aware County. 

Action  by  Joshua  C.  Taylor,  administrator, 
against  the  Pena  Steel  Castings  &  Machine 
Company.  From  a  Judgment  for  defendant 
notwithstanding  the  verdict,  plaintiff  appeals. 
Affirmed. 

Argued  before  MITCHELL,  G.  J.,  and 
FELL,  MESTREZAT,  POTTER,  and  STEW- 
ART, JJ. 

O.  B.  Dickinson  and  J.  0.  Taylor,  for  ap- 
pellant W.  B.  Broomall  and  George  M. 
Booth,  for  appellee. 

FELL,  J.  The  plaintiff  was  employed  in 
the  defendant's  mill  to  assist  In  making  Iron 
castings,  and  had  been  at  this  work  In  the 
same  place  for  two  years  before  his  Injury. 
His  duty  was  to  load  cars  with  pig  iron  on 
the  ground  floor,  to  move  the  cars  to  an 
elevator,  to  raise  them  to  the  second  floor, 
to  mor6  them  from  the  elerator  to  a  scale 
where  they  were  weighed,  and  then  to  take 
them  to  fnmacea  If  a  car  contained  too 
much  iron,  be  remored  enough  to  reduce  the 
load  to  the  desired  weight  and  placed  It  on 
a  pile  nearby.  If  It  contained  too  little,  he 
made  up  the  deficiency  from  this  pUe.  The 
platform  of  the  scale  was  fire  feet  by  six. 
A  triangular  piece,  the  hypothenuse  of  which 
was  18  Inches,  had  been  removed  from  each 
comer,  and  at  the  middle  of  the  line  of  the 
hypothenuse,  and  2^  inches  from  the  open- 
ing at  each  comer,  iron  bolts  had  been  screw- 
ed through  the  floor  and  projected  from  one- 
half  to  three-quarters  of  an  inch.  These 
bolts  had  been  placed  by  the  maker  of  the 
scale  to  support  the  beams  below  the  floor 
on  which  the  scale  rested,  in  such  a  way 
that  its  platform  would  be  eren  with  the 
mill  floor.  On  the  night  of  the  accident  tbe 
plaintiff,  while  cartyhug  a  piece  of  Iron  froin^ 
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the  car  to  the  pile,  struck  tals  foot  against 
one  of  the  projecting  bolts,  and  fell  down  the 
elevator  shaft. 

Judgment  non  obstante  veredicto  was  enter- 
ed for  the  defendant  on  the  ground  that  there 
was  no  defect  In  the  scale,  or  in  the  elevator ; 
that  the  projecting  bolt  was  a  part  of  the 
construction  of  the  scale ;  that  It  was  in  plain 
Bight ;  and  that  It  was  known  to  the  plaintiff. 
It  may  not  have  been  necessary  that  the  bolts 
should  extend  above  the  floor,  but  they  were 
so  placed  by  the  builder  In  constructing  the 
scale  for  a  purpose  deemed  to  be  useful.  The 
master  mechanic  called  by  the  plaintiff  tes- 
tified that  these  bolts  supported  the  whole 
weight  of  the  scale,  and  the  car  with  Its 
load;  that  the  Iron  plates  of  the  floor  were 
strengthened  by  riveting  iron  pieces  on  the 
under  sides  of  them ;  that  holes  were  drilled 
through  the  plates  and  the  pieces,  and  the 
thread  of  the  screws  extended  through  both, 
and  the  bolts  and  their  load  were  supported 
by  them;  that  the  bolts  were  used  not  only 
to  sustain  the  scale,  but  to  level  it  by  screw- 
ing them  up  or  down.  The  extension  of  the 
bolts  through  the  floor  added  to  the  strength 
of  the  support  and  facilitated  the  adjust- 
ment of  the  scale.  It  was  a  part  of  the  con- 
struction useful,  if  not  necessary.  Any  dan- 
ger arising  from  it  was  obvious  and  fully 
.  known  to  the  plaintiff. 

The  elevator  was  constructed  so  that  It 
could  be  inclosed  by  the  use  of  Iron  posts 
at  the  comers  and  chains  extending  from 
one  post  to  another.  The  posts  were  in  place 
except  one,  which  was  lying  on  the  floor  by 
its  hole,  and  the  chains  were  at  hand.  This 
means  of  safety  had  been  persistently  disre- 
garded by  the  plaintiff  because  of  its  incon- 
venience, and  all  danger  from  the  want  of 
guards  was  of  the  plaintiff's  creation. 

Some  two  months  before  the  accident  the 
plaintiff  called  the  attention  of  the  foreman 
of  the  room  to  the  bolt  which  caused  his 
fall,  who  said  be  would  speak  to  the  master 
mechanic  about  it.  There  was  no  promise  to 
make  any  change,  nor  does  it  appear  that 
there  was  any  defect  that  it  was  the  duty  of 
an  employer  to  remedy. 

The  Judgment  is  affirmed. 


(m  fb.  an) 

In  re  HARRISON'S  ESTATE. 

(Supreme  Court  of  Pennsylvania.     March  11, 
1907.) 

1.  TBtJSTS— Compensation  of  Tbustees. 

The  compensation  of  trustees  is  to  be  deter- 
mined by  tlie  responsibility  incurred  and  the 
service  and  lal>or  performed,  requiring  the 
amount  of  .the  estate  and  the  responBibiiity 
thereby  imposed  to  be  considered. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  47,  Trusts,  S§  433-444.] 

2.  ExECDTOBS — OoMuissioNS — Salk  ot  Real- 
ty. 

A  will  gave  the  executors  power  to  sell 
real  estate  with  a  reservation  of  the  ground  rent. 
The  executors  effected  such  a  sale  through  a 
real  estate  agent,  who  was  paid  a  commission. 


and  the  executors  also  received  commission  on 
the  rentals.  Held,  that  they  would  not  be 
awarded  commissions  on  the  capitalized  princi- 
pal of  the  ground  rents. 

8.  CONVEBSION— B3CAI.TT  INTO   PEBSONAI^CT. 

Where  executors  under  a  will  sold  real  es- 
tate for  part  cash  and  part  reservation  of  ground 
rent,  there  was  no  conversion  of  the  real  es- 
tate represented  by  the  ground  rent,  and  the  ex- 
ecutors would  have  to  account  for  it  in  the  fu- 
ture as  real  estate  and  not  as  personalty. 
Fell,  J.,  dissenting. 

Appeal  from  Orphans'  Court,  Philadelphia 
County. 

In  the  matter  of  the  estate  of  Joseph  Harri> 
son,  Jr.  From  a  decree  dismissing  excep- 
tions to  adjudication,  Clara  B.  Durant  ap- 
peals.   Modified  and  affirmed. 

From  the  record  it  appeared  that  the  ac- 
countants, who  were  the  executors  under  the 
will  of  Joseph  Harrison,  Jr.,  deceased,  sold 
certain  real  estate  in  the  city  of  Philadelphia 
for  $1,000,000,  $100,000  hi  cash  and  the  reser- 
vation of  a  ground  rent  capitalized  at  $900,- 
000.  The  accountants  claimed  as  commis- 
sions three  per  cent,  on  $1,000,000.  The  au- 
diting Judge,  Ashman,  J.,  allowed  the  commis- 
sions. The  court  in  banc  overruled  excep- 
tions to  the  adjudication. 

Argued  before  MITCHELIi,  C.  J.,  and 
FELL.  BROWN,  MESTREZAT,  POTTER, 
ELKIN,  and  STEWART,  JJ. 

M.  Hampton  Todd,  for  appellant  Silas  W. 
Pettit  and  Townsend,  Elliott  &  Townsend, 
for  appellees. 

MESTREZAT,  J.  In  Harland's  Accounts, 
5  Rawle,  323,  330,  Chief  Justice  Gibson, 
delivering  the  opinion  of  the  court  says: 
"Though  usually  awarded  In  the  form  of  com- 
mission, the  rate  [of  compensation  of  trustees] 
is  not  determinable  by  any  established  prac- 
tice or  rule,  being  graduated  to  the  respon- 
sibility incurred,  the  amount  of  the  estate, 
and -the  sum  of  the  labor  expended.  It  may 
be  awarded  even  in  a  gross  sum,  according  to 
a  common  practice  In  the  country,  which  I 
take  to  be  the  preferable  one,  as  it  necessar- 
ily leads  to  an  examination  of  the  nature, 
items,  and  actual  extent  of  the  services,  which 
the  adoption  of  a  rate  per  cent  has  a  tenden- 
cy to  leave  out  of  view.  To  adopt  the  same 
rate  In  all  cases  would  often  produce  a  mon- 
strous overcharge."  And  In  McCauseland's 
Appeal,  38  Pa.  468,  470,  Strong,  J.,  speaking 
for  the  court  said:  "Commissions  are  given 
as  a  compensation  for  labor  and  responsibil- 
ity, and  where  neither  the  one  has  t>een  per- 
formed, nor  the  other  Incurred,  there  is  noth- 
ing to  be  compensated."  In  Montgomery's 
Appeal,  86  Pa.  230,  234,  Mr.  Justice  Gordon, 
in  delivering  the  opinion,  says:  "The  compen- 
sation of  a  trustee  of  any  character  may  be 
arrived  at,  as  a  matter  of  convenience,  by  the 
way  of  a  percentage  on  the  amount  of  re- 
ceipts and  disbursements.  But,  after  all,  on 
all  authority.  It  Is  a  question,  not  of  percent- 
age, but  of  compensation.  When  the  court 
has   fairly   responded   to   the  Interrogatory, 
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how  mnch  haa  the  trustee  earned?  It  has 
discharged  Its  whole  duty  in  the  premises.  It 
therefore  comes  to  nothing  to  say  the  percent- 
age Is  large  or  the  percentage  Is  small  as  com- 
pared with  the  estate,  U  the  executor  has 
received  neither  less  nor  more  than  what  bis 
services  are  worth."  After  quoting  from  the 
cases  above  cited,  the  opinion  continues: 
"This  same  general  Idea  runs  through  all  the 
cases  and  it  is  useless  to  enumerate  them. 
Whilst  a  percentage  is  constantly  spoken  of 
and  used  because  of  its  convenience,  yet,  it  is 
compensation,  nothing  more  or  less,  that  is 
steadily  k^  in  view." 

It  will  be  observed,  thraefore,  that  the  rule 
as  to  commissions  in  all  cases  Is  compensation 
for  the  responsibility  incurred  and  the  serv- 
ice and  labor  performed.  In  arriving  at  the 
compensation  to  which  a  trustee  in  any  capac- 
ity is  entitled;  it  is  necessary  to  consider  the 
amount  of  the  estate,  the  labor  performed, 
and  the  responsibility  Imposed.  These  are 
the  elements  which  enter  into  and  determine, 
not  only  the  amount  of  the  compensation,  but 
the  right  to  compensation  at  alL  It  also 
necessarily  follows  that,  If  there  has  been  no 
service  performed  or  liability  incurred  by  a 
trustee,  he  is  not  oitltled  to,  and  should  not 
receive  any  compensation  whatever.  The 
mere  fact  that  be  is  a  trustee  will  not  sup- 
port a  demand  on  bis  part  for  compensation. 
The  onus  la  upon  him,  before  he  can  demand 
compensation  for  services,  to  show  to  the 
satisfaction  of  the  court  a  responsibility  in- 
curred and  services  performed  In  the  ezeco- 
tlbn  of  his  trust. 

There  is  no  rate  of  percentage  fixed  by 
law  as  compensation  for  a  trustee.  Fre- 
quently compensation  is  determlnefl  by  allow- 
ing a  percentage  of  the  fund  under  the  con- 
trol or  In  the  possession  of  the  trustee  but 
this  rule  Is  not  universally  adopted  in  ascer- 
taining a  trustee's  commission.  As  suggested 
by  Chief  Justice  Gibson,  in  many  cases  a 
gross  sum  Is  awarded,  and  that,  as  he  says, 
la  In  some  respects  preferable,  as  it  leads  to 
an  inquiry  disclosing  the  extent  of  the  serv- 
ices rendered  by  the  trustee  which  greatly 
assists  the  court  in  fixing  the  true  compensa- 
tion due  him.  A  very  small  percentage  which 
might  seem  reasonable  compensation  might 
result  in  a  very  large  sum  in  gross  which 
would  suggest  a  compensation  entirely  beyond 
what  was  adequate  and  fair  to  the  trustee; 
while,  on  the  other  hand,  a  large  percentage 
which  apparently  would  be  excessive  compen-  - 
sation  might  result  in  a  snmll  sum  lu  grosa 
which  would  at  wee  disclose  inadequacy  and 
unfairness  of  compensation  for  the  trustee. 
The  safer  rule,  therefore,  to  be  adopted  and 
followed  in  remunerating  a  trustee  for  his 
services  is  the  simple  one  that  he  be  compen- 
sated for  the  services  performed  and  the  lia- 
bility incurred.  It  should  be  understood  by 
trust  companies,  as  well  as  individuals,  that 
the  position  of  a  trustee  is  not  to  be  sought 
nor  granted  for  the  purpose  of  profit  Fair 
compensation,  to  be  ascertained  under  the 


rule  suggested,  is  all  that  a  trustee  has  a 
right  to  demand,  and  all  that  any  court  should  . 
award. 

Turning  now  to  the  case  in  hand,  we  are  of 
opinion  that  the  learned  court  below  was  In 
error  In  awarding  commissions  upon  the 
ground  rent  capitalized  at  $900,000.  The 
question  involved  here  arises  on  the  audit  of 
the  thirty-second  account  of  the  executors  of 
the  estate  of  Joseph  Harrison,  Jr.,  deceased. 
The  win  of  the  deceased  provided,  inter  alia, 
as  follows:  "I  give  and  devise  all  my  real 
estate  •  •  •  unto  my  executors  *  *  • 
in  trust,  that  the  same  shall  be  by  them  sold, 
disposed  of,  and  converted  Into  money  or  per- 
sonalty, and  to  that  end  I  give  to  and  confer 
upon  them  *  *  *  the  fullest  and  amplest 
power,  authority,  and  direction  to  sell,  con- 
vey, and  dispose  of  all  my  said  real  estate, 
and  all  real  estate  which  they  may  acquire, 
•  •  •  and  with  or  without  the  reservation 
of  any  ground  rents  payable  to  them  in  trust 
for  the  uses  of  my  will;  which  ground  rents, 
when  so  reserved.  I  authorize  them  to  make 
redeemable  upon  such  terms  and  stipulations 
as  they  may  think  expedient,  and  release,  as- 
sign, or  extinguish  in  fee,  at  their  discretion." 
By  deed  dated  and  acknowledged  on  Decem- 
ber 14,  1904,  the  executors  sold  and  conveyed 
to  David  C.  Folwell  for  the  consideration  of 
$100,000  certain  real  estate  at  the  northwest 
comer  of  Market  and  Thirteenth  streets.  In 
the  deed  the  grantors  reserved  a  ground  rent 
of  $36,000  per  annum  for  10  years  and  there- 
after at  $54,000  per  annum,  and  extlnguish- 
able  after  10  years  by  the  payment  of  $900,- 
000.  In  their  account  out  of  which  this  con- 
troversy arises,  the  executors  debit  them- 
selves with  $1,000,000  as  the  proceeds  of  the 
sale  of  this  property,  and  take  credit  for  hav- 
ing Invested  $900,000  in  the  ground  rent 
They  claimed  credit  for  $10,000  paid  a  broker 
for  negotiating  the  sale,  and  3  per  cent  on 
$1,000,000,  or  $30,000,  as  commissions  for 
themselves.  The  auditing  judge  allowed  the 
commissions.  To  this  adjudication,  Mrs.  Du- 
rant  a  legatee,  filed  exceptions  which  were 
overruled  and  dismissed  by  a  majority  of  the 
court  in  banc,  and  a  final  decree  was  entered. 
From  this  decree  Mrs.  Durant  has  appealed, 
and  the  several  assignments  of  error  raise 
the  single  question  whether  the  court  erred  in 
allowing  the  accountants  a  commission  on  the 
$900,000,  ground  rent  reserved  in  the  deed  con- 
veying the  Market  street  property  to  Folwell. 

Under  the  provisions  of  the  will  the  ex- 
ecutors had  ample  power  to  sell  and  convert 
this  real  estate  into  money.  If  they  had  done 
so  and  had  claimed  a  commission  on  the  pro- 
ceeds of  sale,  there  would  have  been  no  ob- 
jection to  compensation  for  their  services.  It 
will  be  observed,  however,  that,  while  the 
testator  authorized  the  executors  to  sell  his 
realty  and  convert  It  into  money,  be  at  the 
same  time  empowered  them  to  sell  and  con- 
vey with  the  reservation  of  ground  rents 
which  thereafter  they  were  authorized  In 
their  discretion  to  assign  or  extinguish  in 
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tee.  They  did  not  aell  this  entire  property 
and  convert  it  into  mooey,  bat,  exercising 
tbe  ix>wer  conferred  by  the  will,  they  sold 
and  conveyed  it  for  a  certain  sum  and  re- 
served a  ground  rent  capitalized  at  another 
sum,  the  two  sums  aggregating  the  full  value 
of  the  whole  property.  In  other  words,  fol< 
lowing  the  directions  of  the  will,  they  con- 
verted part  of  this  real  estate  into  money  and 
part  of  it  they  retained  as  real  estate.  This 
is  the  effect  of  the  sale,  and  must  be  so  con- 
ceded by  all  parties.  It  was  not  a  sale  of  the 
entire  premises  at  Thirteenth  and  Market 
streets,  with  payment  of  part  of  the  pur- 
chase money  and  the  balance  secured  by 
mortgage  or  otherwise.  It  is,  what  the  con- 
v^ance  Itself  shows  it  to  be,  a  grant  of  the 
premises,  with  a  reservation  of  a  ground  rent 
whidi,  under  all  our  decisions,  is  held  to  l>e 
real  estate.  Under  these  circumstances,  what 
right  have  these  executors  to  demand  com- 
missions upon  the  capitalization  of  the 
ground  rent?  It  la  real  estate,  and,  as  con- 
ceded by  the  court  below,  Is  not  the  subject 
of  an  executor's  account.  The  executors, 
therefore,  have  not  converted  it  Into  money, 
bnt  It  still  remains  as  the  testator  left  it, 
real  estate.  The  trustees  must  deal  with  it 
and  accoimt  for  it  as  real  estate,  and  not  as 
I)ersonalty.  In  this  view,  therefore,  they 
have  no  right  to  commissions  upon  It 

The  court  below,  in  support  of  Its  position 
awarding  commissions,  held  that  the  will 
worked  a  conversion.  But  that  of  Itself 
would  not  Justify  the  executors  In  claiming 
commlBSIons  imtil  an  actual  conversion  had 
been  effected  by  the  trustees.  While  the  will 
authorized  a  conversion,  it  at  the  same  time 
authorized  the  executors  at  their  discretion 
to  permit  the  realty  to  remain  such,  by  em- 
powering the  executors  to  reserve  a  ground 
rent  What  the  executors  did  In  this  in- 
stance In  reserving  a  ground  rent  was  within 
the  express  powers  conferred  by  the  will  It- 
.  self.  Hence  the  general  powers  conferred  up- 
on the  executors  to  convert  was  modified  to 
the  extent  of  permitting  the  executors  to  re- 
tain the  whole  or  part  of  the  real  estate  as 
such.  To  the  extent  of  the  ground  rent  re- 
served in  this  Instance,  the  estate  of  the  tes- 
tator retains  Its  original  character.  There- 
fore all  that  these  executors  could  demand 
would  be  adequate  compensation  which  could 
be  arrived  at  by  allowing  a  commission  upon 
the  Income.  The  decree  of  the  court  below 
shows  that  they  have  been  adequately  com- 
pensated by  the  commission  allowed  upon  the 
rents  which  they  have  received  and  which 
they  will  receive  from  this  property.  We 
have  distinctly  ruled  that  an  executor  or 
trustee  Is  not  entitled  to  commissions  on  the 
capitalized  amount  of  a  ground  rent  which 
is  an  Incumbrance  on  the  property  and  which 
Is  Included  in  the  price  of  the  real  estate  sold 
ont  of  which  It  is  payable.  Moore's  Estate, 
211  Pa.  343,  60  Atl.  989;  Brolasky's  Appeal, 
3  Penny.  329.  According  to  the  weight  of  au- 
thority, if  real  estate  subject  to  an  incum- 


brance is  sold  by  an  executor  or  administra- 
tor, he  is  entitled  to  commissions  only  on  the 
balance  of  the  price  remaining  after  deduct- 
ing the  amount  of  the  tncombrance.  11  Am. 
Ency.  «f  Law  (2d  Ed.)  1299.  There  is  a  dis- 
tinction lietween  the  cases  cited  and  the  case 
at  bar ;  but  it  is  a  distinction  without  a  dif- 
ference. In  Moore's  estate  the  ground  rent 
was  In  existence  when  tlK  property  was  sold 
and  the  purchaser  took  it  subject  thereto, 
and  subsequently  paid  the  amoimt  to  the 
owner  of  the  rent  Here  the  property  is 
sold,  and  that  part  of  it  capitalized  at 
$900,000,  remains  in  It  as  real  estate.  All 
that  the  trustees  received  Is  the  sum  of 
$100,000  out  of  the  $1,000,000  at  which  the 
property  was  valued.  The  ground  rent  re- 
mains and  the  purchaser  takes  the  property 
subject  to  Its  payment  It  is  immaterial  that 
the  owners  of  the  ground  rents,  are  the  ex- 
ecutors or  grantors.  It  Is  real  property  and 
the  title  is  in  the  executors  for  the  benedt  of 
the  estate. 

There  is  ample  reason  for  holding  that 
these  executors  are  not  entitled  to  commis- 
sions on  the  ground  rents.  As  we  have  seen, 
ground  rents  in  Pennsylvania  are  regarded  as 
real  estate.  The  owner  of  the  rent  like  the 
owner  of  the  land,  has  a  fee-stmple  estate — 
the  former.  In  the  rents,  the  latter,  In  the  land 
ont  of  which  the  rent  issues.  The  capltalissa- 
tlon  of  the  ground  rents,  $900,000,  Is  the  value 
of  the  rents  as  real  estate.  During  the  10 
years  the  executors  will  receive  $36,000  an- 
nually as  rentals  of  this  real  estate  on  whi<ft 
they  win  re{C«Ive  an  annual  commission  of 
$1,030.  If,  during  the  10  years  or  at  any  other 
time  while  they  are  the  owners  of  the  rent 
they  convey  it  to  the  trustees,  as  provided  in 
the  will,  they  will  have  no  right  to  commls- 
Bions.  Their  right  to  commissions  on  the 
principal  of  the  rent  would  arise  only  on 
the  happening  of  the  contingency  that  the 
rents  were  sold  and  thereby  converted  Into 
money.  Until  that  time  arrives  the  property 
Is  real  estate^  and  they  are  not  oitltled  to 
commissions. 

There  is  no  proof  In  tills  case  that  the  ac- 
countants performed  any  service  or  assumed 
any  responsibility  which  entitles  them  to  a 
commission  on  the  capitalized  ground  rent 
In  making  this  sale,  they  apparently  did 
nothing  except  to  receive  offers  made  by  a 
broker,  employed  by  the  purchaser,  and  to  de- ' 
dine  the  offers  until  they  reached  the  accept- 
ed price.  This  broker,  as  shown  by  the  tes- 
timony, was  employed  by  and  acting  for  the 
purchaser  throughout  the  transaction;  yet 
one  of  the  terms  be  Imposed  In  making  the 
purchase  was  that  he  should  receive  $10,000 
from  the  accountants  for  his  services.  This 
was  paid  him,  and  the  accountants  are  now 
asking  that  $27,000  additional  shall  be  paid 
them  simply  and  substantially  for  reserving  a 
ground  rent  In  a  deed  conveying  the  property 
to  the  purchaser.  The  learned  Judge  of  the 
court  below  says  that  "there  Is  no  proof  of 
unusual  or  extraordf5iar^J,|bc,ij^^l^ 
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perfonned  by  the  executors  in  secnring  a  pur- 
chaser, and  no  more  than  ordinary  respon- 
sibility assumed  by  them."  He  should  hav« 
said  that  there  were  no  services  performed 
or  responsibility  assumed  which  would  entitle 
the  executors  to  any  commissions  beyond  the 
$3,000  which  they  were  rec«lvlng  as  compen- 
sation for  the  sale.  As  we  have  said,  the 
neiiotiatlons  for  the  sale  were  made  on  the 
part  of  the  purchaser  by  the  broiler,  and  the 
<nily  action  of  any  moment  on  the  part  of  the 
•xecntorB  was  to  refuse  all  offers  prior  to 
the  one  accepted.  If  this  property  Iiad  been 
nnprodnctlve,  had  required  and  received  at- 
tention from  the  accountants,  and  thereby  Im- 
posed upon  them  care  and  labor,  for  which 
titey  bad  received  no  compensation,  the  claim 
for  compensation  here  would  be  presented  In 
a  different  light  and  for  very  different  rea- 
•ons.  If,  also,  the  trust  had  terminated  and 
the  trustees  had  received  no  compensation 
for  the  care  and  attention  bestowed  upon  the 
real  estate  in  question,  there  would  be 
grounds  for  claiming  commissloDS.  But  none 
<rf  these  facts  exist  here.  On  the  contrary, 
this  property  is  in  the  heart  of  the  city  of 
Philadelphia,  and  for  many  years  has  been 
yielding  large  rentals  on  which  the  executors 
have  been  receiving  a  large  commission.  In 
addition  to  this  compensation  for  the  car* 
and  attention  bestowed  upon  the  propert7, 
the  court  below  has  awarded  the  executors 
a  future  compensation  of  8  per  cent  on  the 
ground  rent,  or  |1,030  annually  for  their 
services  in  receiving  and  distributing  these 
rents.  In  view  of  all  these  facts,  we  think 
tbe  executors  have  been  fully  compensated 
for  the  responsibllty  they  assumed  and  for 
the  services  they  performed,  and  that  to  per- 
mit them  to  take  an  additional  sum  of  $27,000 
from  the  estate  of  the  decedent  as  commis- 
sions would  be  simply  granting  them  a  gratu- 
ity for  which  neither  responsibility  has  been 
Incurred  nor  services  have  been  performed. 
The  fifth  assignment  of  error  Is  sustained, 
the  accountants  are  surcharged  with  the  sum 
of  $27,000,  for  which  credit  was  taken  In 
th'eir  account  as  commissions  on  the  principal 
of  the  ground  rent,  and  the  decree  as  thus 
modified  is  affirmed. 

VBIiL,  J.,  dissents. 
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1.  Stbsei  Rahjioadb  —  Chanox  or  Stbkkt  — 
Relating  Tracks— Injonction—Relatino 
Street  Cab  Tracks. 

A  contract  between  a  street  railway  coin- 
pan;  and  a  borongh  provided  that  the  company 
•honld  not  remove  its  tracks  without  the  con- 
sent of  the  borough;  Thereafter  the  county  re- 
constructed a  bridge  on  which  the  tracks  were 
laid,  so  that  they  did  not  align  with  those  on 
the  road.  The  street  railway  company  secretly 
and  at  night  took  up  its  tracks  to  readjust  them. 


without  any  attempt  to  obtain  the  consent  of 
the  borongh.  BM,  tliat  an  injonction  at  the 
suit  of  the  railway  company  to  enjoin  the  lK>r- 
ough  from  preventing  the  railway  company  from 
taking  up  the  tracks  Defore  such  consent  was  ol>- 
tained  would  not  lie. 
2.  Same  — RxTiATiNo   Tbaoics  —  Cokskmt   or 

B0R0X7OH. 

Where  a  county  changes  a  bridge  so  that  a 
street  railway  company  is  compelled  to  move 
its  tracks  to  align  them  with  a  track  on  the 
bridge,  the  borough  whose  consent  is  necessary 
to  such  change  cannot  arbitrarily  withhold  con- 
sent or  burden  its  consent  with  conditions  im- 
posing farther  itecaniary  obligations  on  the  com- 
pany. 

Appeal  from  Court  of  Oonunon  Pleas,  Dela- 
ware County. 

Bill  by  the  Chester,  Darby  ft  Philadelphia 
Railway  Company  and  others  against  the 
borough  of.  Darby,  otherwise  known  as  the 
burgess  and  town  eoancU  of  Darby  Borough. 
From  a  decree  dismissing  the  bill,  plain- 
tlSlB  appeal. .  Affirmed. 

Argued  before  MITOHBLL,  0.  J.,  and 
FELL,  MB8TRBZAT,  POTTER,  and  1II<KIN, 
33. 

W.  B.  Broomall  and  J.  B.  Hannum,  for  ap- 
pellants. V.  Ollptn  Robinson  and  Isaac  E. 
Johnson,  for  appellee. 

FELL,  X  The  plaintiffs,  aa  owners  and 
lessees,  have  a  charter  right  to  operate  an 
electric  rhilway  from  the  city  of  Chester  to 
Main  street  In  the  borough  of  Darby.  The 
road  enters  the  borongh  on  a  county  bridge 
over  Darby  creek,  and  extends  east  on  Ches- 
ter avenue  to  Main  street  Municipal  consent 
to  enter  the  borongh  was  obtained  in  1894, 
subject  to  the  condition  that  the  company 
should  pave  Chester  avenue  with  vitrified 
bricks  from  curb  to  curb  from  Main  street 
to  Darby  creek  and  maintain  It  In  repair,  and 
subject  to  the  provision  of  a  general  ordi- 
nance that  it  should  not  "at  any  time  take 
up  or  remove-any  of  the  tracks  or  rails  laid 
by  it,  except  for  renewal  or  repair,  without 
the  consent  of  the  council  first  had  and'  ob- 
tained." Consent  of  the  county  to  use  the 
bridge  was  obtained  in  1893,  and  by  agree- 
ment the  track  was  located  at  the  middle  of 
the  bridge.  In  1904  a  new  bridge  was  built 
by  the  county,  and  the  borough  of  Darby 
agreed  with  It  to  pay  all  damages  for  which 
It  might  become  liable  by  reason  of  the  con- 
struction and  of  the  widening  of  the  ap- 
proaches. The  new  bridge  Is  wider  than  the 
old  one  was,  and  the  railway  track  located  in 
the  middle  thereof  does  not  connect  with  the 
track  on  Chester  avenue,  but  is  three  feet 
six  inches  south  of  It  The  elevation  of  the 
new  bridge  Is  six  Inches  greater  than  that 
of  the  old  one.  Without  having  made  any  ap- 
plication to  the  borough  council  for  consent 
to  change  the  location  of  the  track  on  Ches- 
ter avenue,  so  as  to  bring  It  Into  alignment 
with  the  track  on  the  bridge,  the  plaintiffs 
attempted  to  make  the  change  at  night  This 
attempt  was  reelsted  by  the  borough  anthor- 
Ities  and  other  citizens,  and  the  j>IalnU|r; 
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workmen  were  forced  to  abandon  It  This 
bill  WB8  then  filed  to  restrain  the  borongb, 
through  Its  officers  and  agents,  from  Inter- 
fering with  the  change  of  the  track. 

The  moving  of  the  track  of  the  railway 
company  to  make  a  connection  with  the 
track  on  the  bridge  would  bare  made  neces- 
sary the  tearing  up  of  the  surface  of  the 
street  for  a  distance  of  80  feet  and  the  ele- 
vation of  the  street  to  the  height  of  the 
floor  of  the  bridge.  The  time  and  manner  of 
doing  this  work,  as  well  as  the  establishment 
of  a  new  and  permanent  street  grade,  were 
matters  under  municipal  control,  and  permis- 
sion should  hare  l>een  asked.  Until  this  had 
been  asked  and  refused,  the  appellants  had 
no  standing  to  apply  for  equitable  relief. 
On  this  ground  the  decree  of  the  court  dis- 
missing the  bill  is  affirmed. 

It  is  not  to  be  understood  that  we  assent 
to  the  proposition  that,  if  municipal  consent 
to  move  the  tracks  is  refused,  the  appellants 
are  bound  hand  and  foot,  and  that  the  grant 
obtained,  from  which  they  paid  In  full  by 
paring  the  avenue,  can  be  made  nugatory  by 
the  arbitrary  withholding  of  consent,  or  that 
a  consent  given  can  be  burdened  wth  condi- 
tions that  impose  further  pecuniary  obliga- 
tions for  the  right  to  occupy  the  street 
While  permission  to  change  should  be  asked, 
yet  it  should  be  promptly  granted  without 
any  burdensome  conditions. 

The  decree  is  affirmed,  at  the  cost  of  the 
appellants. 

(W   Pa.  271) 

CHESTER  &  DARBY  TELFORD  ROAD  CO. 
V.  CHESTER,  D.  &   P.  RT.  CO.  et  al. 

(Supreme  Conrt  of  Pennsylvania.     March  11, 
:'907.) 

1.  IWJTTNCnOH  —  COWTBACTB  —  SPBCinO    PKB- 
FOBUAKCE. 

A  contract  between  a  street  railway  com- 
pany and  a  turnpike  company  will  be  specifically 
enforced  by  a  mandatory  injunction  so  aa  to 
compel  the  railway  company  to  lay  its  tracks 
at  the  height  and  in  the  location  specified  in  the 
contract 

2.  Street  Raixboads— liOCATiOH  or  Tracks— 
OoNTBAcrr. 

A  contract  between  a  street  railway  com- 
pany and  a  turnpike  compenv  provided  that  the 
external  portion  of  the  track  Bhould  be  placed 
20  feet  from  and  parallel  with  the  center  line  of 
a  portion  of  the  road,  except  in  running  over 
or  under  bridges,  or  where  it  must  from  neces- 
sity be  iesa  than  20  feet.  The  tracks  were  laid 
at  one  place  in  the  center  of  the  road,  and  In 
many  jplaces  the  outside  rail  was  laid  IS  feet 
from  the  center  with  the  knowledge  of  the  turn- 
pike company.  Held,  that  the  court,  at  the  suit 
of  the  turnpike  company,  would  only  compel  the 
removal  of  the  tracks  at  the  point  where  they 
were  placed  in  the  center  of  the  road. 

Appeal  from  Court  of  Common  Fleas,  Dela- 
ware County. 

Bill  by  the  Chester  ft  Darby  Telford  Road 
Company  against  the  Chester,  Darby  ft  Phila- 
delphia Railway  Company  and  others.  De- 
cree for  plaintiff,  and  defendants  appeal. 
Modified  and  affirmed. 


Argued  before  MITCHELI<,  C.  X,  and 
FELL,  MESTREZAT,  POTTER,  and  STEW- 
ART, JJ. 

W.  B.  Broomall,  for  appellants.  Prank  R. 
Savldge  and  O.  B.  Dickinson,  for  appellee. 

FELL,  J.  The  bill  In  this  case  was  to  en- 
join the  defendant  and  Its  leasees  from  main- 
taining the  trucks  of  its  electric  railway  on 
the  plalntiEF'B  roadway  in  violation  of  the 
agreement  under  which  permission  to  lay 
them  had  been  obtained.  The  Chester  ft  Dar- 
by Telford  Road  Company,  prior  to  188S,  con- 
structed a  telford  road  on  the  main  highway 
between  Chester  and  Darby.  The  general 
width  of  the  highway  was  <I0  feet  but  in 
places  It  was  only  50  feet  wide.  The  Improv- 
ed part  thereof  was  In  the  center  and  was 
18  feet  wide.  By  agreement  between  the 
parties  In  April,  1893,  the  railway  company 
was  granted  permission  to  lay  tracks  upon 
the  road  subject  to  the  restrictions  (1)  that 
the  external  portion  of  the  track,  which 
should  be  single,  with  necessary  turnouts, 
should  be  placed  20  feet  from  and  parallel 
with  the  center  line  of  the  telford  portion  of 
the  road,  "except  In  running  over  or  under 
bridges  or  where  It  must  of  necessity  be  less 
than  twenty  feet  subject  to  the  approval  of 
the  Telford  Road  Company,  and  the  rail  ad- 
joining the  center  line  thereof  shall  be  placed 
at  a  point  which  is  in  alignment  with  and  in 
conformity  to  what  would  be  a  proper  con- 
tinuation of  the  existing  camber  of  the  tel- 
ford road";  (2)  "the  surface  between  the 
rails  and  that  part  of  the  roadway  lying  be- 
tween the  present  telford  portion  and  the 
track  as  placed  shall  be  solid,  presenting  an 
even  and  smooth  surface,  and  shall  be  con- 
structed and  maintained  with  stone  or  such 
other  material  as  may  be  approved  by  the 
directors   of  the  Telford   Road   Company." 

The  complaint  of  the  bill  Is  that  the  road 
was  constructed  in  disregard  of  the  agree- 
ment In  that  the  track  was  placed  too  high, 
the  part  of  the  roadway  between  the  tracks, 
and  the  telford  portion  of  the  road  has  not 
been  made  solid  and  smooth,  by  reason 
whereof  the  natural  drainage  and  the  system 
of  drainage  adopted  by  the  telford  company 
have  t>een  Interfered  with,  and  at  the  foot  of 
Darby  Hill  in  the  borough  of  Darby  the  track 
was  laid  in  the  middle  of  the  road  instead 
of  on  the  side  as  provided  by  the  agreement 
The  court  found  that  the  complaint  was  es- 
tablished by  the  testimony,  and  entered  a 
decree  prohibiting  the  maintenance  of  the 
track  at  any  part  of  the  road  higher  than  it 
should  be  to  align  with  and  properly  continue 
the  camber  of  the  road,  requiring  the  remov- 
al of  the  track  to  the  side  of  the  road  in  the 
borough  of  Darby  and  elsewhere,  and  re- 
quiring the  making  of  the  surface  between 
the  rails  and  that  part  of  the  roadway  be- 
tween the  track  and  the  telford  portion  of 
the  road  solid,  with  an  even  uid  smooUt.aiir- 
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face,  and  generally  to  carry  out  all  tbe  cove- 
nants and  conditions  of  the  agreemoit. 

We  have  no  disposition  to  Interfere  with 
this  decree  except  to  modify  it  in  one  par- 
ticular. While  the  bill  was  not  filed  for  six 
years  after  the  track  had  been  laid,  there 
was  never  an  acquiescence  by  tbe  telford 
company  to  the  elevation  of  tbe  traCk  and 
the  failure  to  make  a  hard,  smooth  anrface 
between  the  track  and  tbe  Improved  part  of 
tbe  roadway.  These  were  the  subjects  of 
constant  complaint  on  the  one  hand,  and  of 
unperformed  promises  on  the  other.  Tbe 
attitude  of  the  telford  company  throughout 
has  been  tolerant  and  Just  It  has  not  In- 
sisted upon  a  literal,  but  only  upon  a  rea- 
sonable and  substantial,  compliance  with  the 
agreement  It  has  not  insisted  that  the  track 
should  be  made  to  conform  to  the  minor  un- 
dulations of  Its  road,  but  that  it  should  be 
so  placed  as  not  to  interfere  with  proper 
drainage,  essential  to  the  preservation  of  Its 
road. 

The  respect  in  which  the  decree  seems  to 
be  too  broad  Is  In  requiring  the  removal  of 
the  track  not  only  at  tbe  foot  of  Darby  Hill, 
but  "elsewhere"  "upon  the  side  of  the  turn- 
pike In  accordance  with  the  terms  of  the 
agreement"  If  by  this  it  Is  meant  that  on 
the  whole  length  of  the  road  the  outside  rail 
is  to  be  placed  a  distance  of  20  feet  from  tbe 
center  line  of  the  turnpike,  it  imposes  a  bur- 
iem  on  tbe  railway  comiMmy  that  is  unrea- 
sonable and  Inequitable.  In  many  places 
tbe  outside  rail  was  laid  18  feet  from  the 
center  line.  This  was  done  with  tbe  knowl- 
edge and  apparent  acquiescence  of  tbe  presi- 
dent of  the  telford  company,  who  for  it  su- 
pervised the  construction,  and  of  other  offi- 
cers of  the  company.  As  far  as  we  know,  it 
was  not  made  the  subject  of  complaint  at 
any  time,  and  it  Is  not  mentioned  In  the  body 
of  the  bill,  although  referred  to  in  one  of  tbe 
prayers  for  relief.  The  agreement  allowed 
some  latitude  In  this  regard  by  tbe  exception 
as  to  distance  "In  running  over  or  under 
bridges  or  where  of  necessity  it  has  to  be  less 
than  twenty  feet"  This  slight  variation  In 
distance  having  been  made  without  objec- 
tion and  acquiesced  in,  if  not  authoritatively 
approved,  a  strict  compliance  with  tbe  letter 
of  tbe  agreement,  which  would  subject  the 
lessees  of  the  railway  to  grreat  loss  and  incon- 
venience without  corresponding  advantages 
to  any  one,'  should  not  now  be  exacted. 

The  words  "and  elsewhere"  are  struck  from 
tbe  second  paragraph  of  the  decree,  and  In  all 
other  respects  the  decree  Is  affirmed,  at  tbe 
cost  of  tbe  appellant 


(ST  Pa.  MS) 

PBUKIOMBN  R.  CO.  V.  BROMER. 

(Supreme  C!onrt  of  Pennsylvania.    March  11, 
1807.) 

L  BVTDEHCB— PABOL  EVIDENCE. 

Evidence  of  an  oral  promise  by  one  of  the 
parties  to  a  written  contract,  made  at  the  time 
and  nsed  to  procure  tlie  execution  of  the  writing, 


Is  admissible,  though  Its  elfect  la  to  change  the 
writing. 

[Ed.  Note.— For  cases  In  point  see  Cent  Dig. 
vol.  20,  Evidence,  <  2048.] 

2.  Saxe. 

Parol  evidence  that  the  grantor  in  a  deed 
to  a  railroad  company  executed  the  deed  l>ecau8e 
of  a  contemporanouB  parol  promise,  made  by  the 
president  of  the  company,  that  it  would  bnild  a 
crossing  to  connect  the  two  portions  of  defend- 
ant's road,  is  admissible. 

fEd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  20,  Evidence,  {  2049.] 

3.  Ratlboadb— Right  of  Wat— Cbossinos— 
Evidence. 

A  parol  agreement  of  tbe  president  of  a  rail- 
road company,  at  the  time  of  the  execution  of 
tbe  deed  to  it  of  a  right  of  way,  to  build  a  cross- 
ing over  the  railroad  to  connect  tlie  two  portions 
of  tbe  grantor's  land,  held  sustained  by  the  evi- 
dence. 

Appeal  from  Court  of  Common  Pleas,  Mont- 
gomery County. 

Action  by  tbe  Perklomen  Railroad  Compa- 
ny against  Albert  Bromer.  Judgment  for  de- 
fendant and  plalntlfT  appeals.    Affirmed. 

At  the  trial,  when  the  plaintiff  was  on  the 
stand,  the  following  offer  was  made:  "We 
propose  to  prove  that  anterior  to  the  execu- 
tion of  the  release  offered  In  evidence  by  tbe 
plaintiff,  an  agreement  was  entered  into  be- 
tween him  and  the  Perklomen  Railroad,  rep- 
resented by  Anthony  E.  Seipt  its  president, 
by  which.  In  consideration  of  his  executing 
that  release,  they  would  pay  him  $1,500  and 
give  him  an  overhead  crossing  to  bis  lands 
on  the  eastward  of  the  proposed  railroad; 
that  when  the  release  was  dravm  up  and 
brought  to  him  for  execution  he  objected  to 
It,  because  of  the  omission  of  any  stipula- 
tion as  to  the  crossing ;  that  Mr.  Seipt  .then 
Informed  blm  that  the  Insertion  of  such  a 
stipulation  In  that  release  was  not  necessary, 
because  tbe  railroad  company  was  bound  to 
give  him  a  crossing  anyhow,  and  that  it  was 
not  customary  to  insert  such  a  stipulation 
In  a  release;  that  thereupon,  and  upon  the 
faith  of  Mr.  Seipt's  statement  he  executed 
that  release;  that  thereafter,  about  four 
months,  a  subsequent  agreement  was  entered 
into  by  him  with  the  said  railroad,  In  tbe 
person  of  Its  president  Anthony  H.  Seipt, 
by  which  It  was  stipulated  and  agreed  that 
if  be  would  not  Insist  upon  tbe  construction 
of  that  overhead  crossing,  tbe  railroad  com* 
pany  would  suffer  blm  to  use  and  occupy 
the  land  then  in  bis  possession  and  Included 
in  that  release  until  tbe  railroad  company 
did  build  blm  an  overhead  crossing;  and 
that  he  would  not  have  signed  said  release 
except  upon  the  faith  of  those  representa- 
tions by  Mr.  Seipt  Mr.  Evans:  Objected  to. 
The  Court:  Are  you  basing  this  offer  on 
the  fact  that  Mr.  Seipt  was  the  president,  or 
was  the  agent  or  what?  Mr.  Freediey:  Bas- 
ing It  upon  the  fact  that  he  was  the  person 
who  represented  the  railroad  company  In 
these  negotiations,  being  by  office  president 
of  the  railroad  company  and  its  authorized 
agent.    The  Court:    I  want  to  know  whether 
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yoa  are  basing  It  upon  the  fact  that  he  was 
the  agent  who  negotiated  this  transaction, 
or  whether  he  was  the  president,  or  wnether 
you  are  taking  both?  Mr.  Freedley:  We  are 
taking  both  of  them ;  takhig  the  position  that 
he  was  the  only  party  that  we  Imow  in  this 
transaction.  The  Court:  The  objection  is 
that  the  offer  as  made  ought  to  be  modified. 
Mr.  Preedley  in  his  otter  of  the  two  transac- 
tions states  that  a  contract  was  made.  I 
suppose  you  mean  a  parol  contract?  Mr. 
Freedley:  Tea,  sir.  Mr.  Evans:  We  object 
to  this  offer,  because  It  Is  an  attempt  on  the 
part  of  the  defendant  to  change  and  modify 
a  written  instrument;  that  all  that  is  pro- 
posed has  been  swallowed  In  the  deed  that 
afterwards  followed.  (Discussion.)  The  Court: 
The  objection  is  overruled.  (Plaintiff  ex- 
cepts. Bill  sealed.)  Mr.  Strassburger :  Q. 
On  the  day  that  the  release  was  executed, 
what  took  place,  January  22, 186&— what  took 
place  then?  A.  On  that  day  Mr.  Selpt,  the 
president  and  agent  of  the  Perklomen  Bail- 
road  Company,  in  company  with  'Squire  Wil- 
liam Fox,  came  to  my  place  of  business  and 
said,  'Now  we  are  ready  to  close  up  that 
transaction,'  and  be  said,  'Here  la  your  re- 
lease that  you  will  have  to  sign.'  I  read 
that  release  carefully,  and  I  said:  'Mr.  Selpt, 
this  release  don't  say  anything  about  that 
crossing  which  you  agreed  that  I  should 
have.  You  don't  mention  It  at  all.'  Mr. 
Selpt  said  the  privilege  of  a  crossing  is  not 
a  matter  of  damages.  He  said  the  law  com- 
pels us  to  give  any  man  a  crossing  whose 
lands  were  cut  In  two  parts.  That  seemed 
plausible  to  me;  I  believed  It  at  the  time, 
and  upon  that  explanation  I  signed  the  re- 
lease. Now,  about  four  months  after  that, 
some  time  in  May,  I  think,  I  met  Mr.  Selpt, 
the  president  and  agent  of  the  Perklomen 
Railroad  Company.  I  met  him  on  the  cars. 
I  said:  'Mr.  Selpt—'  Mr.  Evans:  We  ob- 
ject to  this  witness  testifying  to  any  matter 
that  occurred  between  bim  and  Mr.  Selpt 
relating  to  the  construction  of  a  crossing  or 
to  the  use  of  this  land,  unless  either  it  was 
in  writing  by  the  company  or  the  authority 
that  Mr.  Selpt  was  acting  under  is  shown. 
The  Court:  The  objection  is  overruled  for 
the  present.  (Plaintiff  excepts.  Bill  sealed.) 
Mr.  Strassburger:  Q.  Well?  A.  I  asked  Mr. 
Selpt  how  about  my  crossing.  He  told  me 
he  would  have  It  ready  for  me  in  time  to  get 
in  my  crops  from  the  lowland.  'Why,'  he 
said,  'Mr.  Bromer,  you  know  we  are  trying 
with  all  our  might  to  have  the  railroad  ex- 
tended to  Schwenksvilie  and  run  the  first 
train  on  the  Fourth  of  July  morning.  We 
are  short  In  labor,  and  it  is  not  hardly  pos- 
sible to  get  that  crossing  ready  for  you.'  He 
said:  'Mr.  Bromer,  have  you  no  way  to  get 
out?  Could  you  find  a  way  to  get  down  there 
to  get  your  crops?'  I  said,  'Tea;  I  can  go 
over  the  bridge  and  the  mill  property  and  the 
Perklomen,  and  get  it  off  that  way;  but;'  I 


said,  'I  could  hardly  haul  a  beavy  load,  and 
it  is  very  unhandy.'  'Well,'  he  said,  'Me. 
Bromer,  I  wish  you  would  do  that,  and  in 
the  next  season  yon  shall  have  your  crossing 
ready  In  time  for  harvest'  Well,  I  oonald- 
ered  about  this  a  little,  and  with  the  bam 
and  yard  as  It  was  then.  It  was  certainly  of 
great  Importance  to  me,  and  especially  the 
bam,  and  I  said:  'Mr.  Selpt,  how  would 
this  do:  I  would  be  willing,  I  would  be 
willing  to  do  without  a  crosshig  as  long  as 
you  let  me  use  this  ground  and  the  bam. 
If  I  can  have  the  use  of  that,  I  will  go 
around  and  bring  over  my  crops  in  that  way ; 
but,'  I  said,  'whenever  you  make  me  a  road, 
and  you  want  to  occupy  this  ground,  I  have 
no  longer  to  build  a  bam  except  for  the  low- 
land which  I  have  to  fill  up.  Then  I  want 
my  crossing  and  must  have  it.'  He  said 
that  was  all  right  He  seemed  to  be  very 
much  pleased.  He  seemed  to  be  more  pleas- 
ed than  I  was.  He  extended  his  hand,  and 
said,  'Mr.  Bromer,  that  Is  a  bargain,'  and 
this  was  nearly  sis  years  ago,  and  I  have 
kept  my  side  of  the  bargain  forthwith." 

Verdict  and  Judgmoit  for  defendant  Plain- 
tiff appealed. 

Argued  before  MIlXiHEIili,  0.  J.,  and 
FELL,  BROWN,  MESTREZAT,  and  STEW- 
ART, JJ. 

Montgomery  Evans  and  John  M.  Dettra, 
for  appellant  Henry  Freedley  and  J.  A. 
Strassburger,  for  appellee. 

FELI^  J.  This  was  an  action  of  eject- 
ment to  recover  possession  of  a  part  of  the 
plaintllTB  right  of  way  obtained  by  grant 
from  the  defendant  in  1869,  which  has  since 
remained  In  his  possession.  The  road  divid- 
ed a  tract  of  five  acres  of  land  owned  by  the 
defendant  in  a  country  town  so  as  to  prevent 
convenient  access  between  the  parts,  and  the 
opening  of  the  right  of  way  to  its  full  width 
of  80  feet  would  require  the  removal  of  a 
barn,  which  for  want  of  space  could  not  be 
rebuilt  on  the  part  on  which  the  house  la 
located.  The  plaintiff  had  no  occasion  to 
occupy  the  whole  of  the  right  of  way,  and  the 
defendant  remained  In  undisputed  posses- 
sion of  it  for  36  years,  until  this  action  was 
brought  At  the  trial  there  was  no  dispute 
as  to  the  grant  or  the  boundaries.  The  de- 
fense was  that,  by  the  original  agreement 
made  with  the  president  of  the  company, 
who  was  Its  agent  In  procuring  rights  of 
way,  the  defendant.  In  addition  to  the  money 
consideration  to  be  paid,  was  to  have  a  cross-, 
ing  to  connect  the  pieces  of  bis  land,  which 
would  be  separated  by  the  construction  of 
the  road;  that  when  the  deed  was  presented 
to  htm  for  execution,  he  objected  to  It  be- 
cause no  mention  was  made  in  it  of  the 
crossing,  and  he  was  assured  by  the  president 
that  It  was  unnecessary  to  mention  It  in 
the  agreement  as  the  company  would  be  re- 
quired  by    law,   irrespective   of   the   agree- 
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ment,  to  constrnct  the  crossing,  and  on  faltb 
of  this  asaurance  he  acknowledged  and  deliv- 
ered the  deed ;  that  subsequently  he  demand- 
ed the  crossing,  and  was  told  by  the  presi- 
dent that  It  would  be  ballt  soon  and  was 
requested  not  to  insist  on  the  crossing  while 
he  could  haye  the  use  of  the  bam ;  and  that 
to  this  be  agreed.  The  assignments  of  error 
relate  to  the  admission  of  this  testimony,  and 
to  the  effect  given  It  by  the  charge. 

While  all  negotiations  and  promises  and 
oral  agreements  are  merged  in  and  extin- 
guished by  the  written  instrument  which  Is 
the  final  result  of  the  bargainings  of  parties, 
yet  an  oral  promise  by  one  of  the  parties, 
made  at  the  time  and  used  to  procure  the 
execution  of  the  writing,  may  be  given  in 
evidence,  although  its  elfect  is  to  change  the 
writing.  Powclton  Coal  Co.  v.  McShaln,  76 
Pa.  238;  Thomas  ft  Sons  v.  Loose  et  al.,  114 
Pa.  35,  6  Atl.  326 ;  Ferguson  v.  Rafferty,  128 
Pa.  337,  18  AO.  484,  6  L.  R.  A.  33.  The  In- 
struction as  to  the  standard  of  evidence  re- 
quired thiat  it  must  be  clear,  precise,  and  In- 
dubitable, In  the  sense  that  it  carries  convic- 
tion to  the  mind  and  by  witnesses  who  know 
and  are  ccedlble,  was  full  and  accurate.  The 
plaintiff  was  corroborated  as  to  the  making 
of  the  contemporaneous  oral  agreement,  and 
as  to  Its  terms  by  a  witness  who  was  present 
when  the  writing  was  executed,  and  by  proof 
that  the  defendant  has  remained  In  posses- 
sion of  the  land  36  years  under  an  arrange- 
ment by  which  his  right  to  insist  on  a  cross- 
ing and  the  duty  of  the  plaintiff  to  construct 
one  were  suspended.  Under  the  testimony, 
the  establishment  of  a  crossing  was  distinct- 
ly a  part  of  the  consideration,  and  until  es- 
tablished there  was  no  right  of  possessloa 

The  judgment  la.  affirmed. 


(217  Pa.  S79 

LEEDOM  ▼.  PHILADELPHIA,  B.  ft  T.  ST. 
RT.  CO. 

(Bnpreme  Court  of  Penni^lvanUu     March  U, 
1907.) 

APFKiLIr-AFPEAI.ABLK   OBDEB. 

No  appeal  lies  from  an  order  of  the  common 
pleas  overruling  defendant's  demurrer  to  plain- 
tiff's statement  of  claim. 

(Ed.  Note.— For  cnses  in  point,  see  Cent.  Dig. 
vol.  2,  Appeal  and  Error,  (  869.] 

.^peal  fioin  Coort  of  Common  Pleas, 
Bucks  County. 

Action  by  Walter  F.  Leedom  against  the 
Phnadelphia,  Bristol  ft  Trenton  Street  Rail- 
way Company.  From  an  order  overruling 
demurrer  to  the  statement,  defendant  ap- 
peals.  Appeal  quashed. 

Hugh  B.  Eastburn  and  Terkes,  Ross  & 
Ross,  for  the  motion.  Howard  I.  James  and 
George  Quintard  Horwltz,  opposed. 

PER  CURIAM.    Quashed  at  ba& 


(B.7  Pa.  n») 
In  r«  FLEOnNO'S  ESTATE. 

(Supreme  Court  of  Pennsylvania.     Match  11. 
1907.) 

APFCiii/— Afpkaijible  Obdeb. 

No  appeal  lies  from  an  interlocutory  decree 
of  the  orphans'  court  overruling  a  demurrer  to 
a  petition  to  reopen  and  review  an  account 

[Ed.  Note.— For  cases  in  point,  sea  Cent  Dif. 
vol.  2,  Appeal  and  Error,  {  868.] 

Appeal  from  Orphans'  Court,  Wayne  Coun- 
ty. 

In  the  matter  of  the  estate  of  Thomas  1. 
Fleming.  From  an  order  overruling  demur- 
rer to  petition,  James  R.  Fleming  and  others 
appeal.    Quashed. 

Leonard  J.  Reynolds,  L.  M.  Atkinson,  and 
D.  F.  Fortney,  for  the  motion.  James  J. 
O'Malley,  E.  a  Ifumford,  and  M.  J.  Martin, 
opposed. 

PER  CURIAM.    Appeal  quashed  at  bar. 


OPen.  MS) 


In  n  LOFLAKD. 


(Court  «f  General  Sessions  of  Delaware,    Sue- 
■ex.    April  6,  1907.) 

iRTOXIOATINa  LiqXTOBS— LlCEN»E  AND  REOTT- 
I,ATIOK— AFPUCAnOR  TO  SeU/— SurFIOKWOT. 
An  application  to  sell  intozicatlna  liquors 
In  less  quantities  than  one  quart,  at  tne  bouse 
known  as  the  "Windsor  Hotel,"  situate  in  united 
school  districts  Noa.  2,  100,  IO.S,  and  104.  and 
in  colored  school  district  No.  192,  was  sufficient. 

Application  by  William  C  Lofland  for  a 
license  to  sell  Intoxicating  liquors  In  South 
Mllford.    Application .  sufficient. 

Argued  before  SPRTTANCE  and  BOTCB,  JJ. 

Charles  W.  Whlley  and  Frank  M.  Jones, 
for  applicant  Henry  Ridgely,  Charles  W^ 
Cullen,  and  Truston  P.  Causey,  tx  except- 
ants. 


PER  CURIAM.  The  application  was  to 
sell  Intoxicating  liquors  In  lens  quantities 
than  one  quart,  etc.,  at  the  bouse  known  as 
the  "Windsor  Hotel,"  situate  in  united  school 
districts  Nos.  2,  100,  103,  and  104,  and  In 
colored  school  district  No.  192.  Among  the 
exceptions  filed  was  the  following:  That  tbe 
proposed  Inn  or  tavern  was  mentioned  In 
the  application  of  the  said  William  O.  Lof- 
land as  being  located  In  united  school  dis- 
tricts Nos.  2, 100, 108,  and  104,  and  In  colored 
school  district  No.  192,  in  Sussex  county; 
whereas.  In  fact  there  are  no  such  school  dis- 
tricts, and  the  said  tavern  Is  actually  located 
In  the  united  school  district  for  white  chil- 
dren, known  as  the  "Public  Schools  of  Mil- 
ford,"  and  in  united  school  district  for  colop- 
ed  children,  known  as  "United  Districts  Nos. 
163  and  192  in  Mllford." 

The  Court  held  the  designation  in  the  ap- 
plication to  be  sufflclMit 
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(6  Pen.  27» 

WHITE  T.  PENUEIi. 

(Superior   Court   of   Delaware.    Sussex.    April 
12,  1907.) 

Administratobs— Fraud. 

Where  ]^laintiff  was  tlic  daughter,  as  well 
aa  the  administratrix  of  the  estate,  of  a  decedent, 
and  the  defendant,  who  was  the  widow  of  that 
decedent  and  administratrix  of  another  estate, 
assented  to  an  amicable  action  to  determine  an 
award  on  a  probated  claim  against  the  estate 
of  which  she  was  administratrix,  and  gave  testi- 
mony favorable  to  plaintiff,  but  made  no  defense 
to  the  action,  fraud  and  collusion  in  procuring 
the  award  will  be  inferred,  in  an  intervention 
to  except  to  the  confirmation  of  the  award. 

Interrentlon  and  exceptions  to  an  award  of 
referees  In  an  amicable  action  by  Helen  P. 
Wbite,  admlnlatratriz,  against  Anna  Fennel, 
administratrix.  Verdict  that  there  was  fraud 
and  collusion  In  procuring  the  award. 

Argued  before  SPRUAIfCE  and  BOTGB, 
JJ. 

Charles  W.  Cullen  and  Robert  &  White, 
for  plaintiff.  George  N.  Davis  and  Robert 
H.  Richards,  for  defendant 


BOYCBt  3.  (charging  Jury).  Oo  the  2d  day 
of  May,  A.  D.  1905,  Helen  P.  White,  adminis- 
tratrix of  Hiram  F.  Penuel,  deceased,  and 
Anna  Penuel,  administratrix  of  Thomas  It, 
Cannon,  deceased,  appeared  in  the  prothono- 
tary's  office  in  this  county  In  vacation  and 
entered  into  an  amicable  action,  and  by  con- 
sent and  rule  of  court  all  matters  in  con- 
troversy between  them  In  their  said  suits 
were  referred  to  referees  for  their  hearing 
and  determination.  The  demand  of  the  plain- 
ticr  against  the  defendant  was  a  probated  ac- 
count of  the  aald  Hiram  S.  Penuel,  made  in 
hla  lifetime,  against  the  estate  of  the  said 
Thomas  L.  Cannon  for  board,  washing,  and 
mending  from  August  17,  1892,  to  June  2S, 
1904,  less  certain  credits,  amounting  to 
$3,006.88.  On  the  day  the  amicable  action 
was  entered  Into  the  referees  made  their 
award  in  favor  of  the  plaintiff  for  the 
whole  amount  of  plaintiff's  claim,  to  wit, 
said  sum  of  $3,006.88,  with  Interest  from  the 
date  of  the  award,  and  filed  their  award 
with  the  prothonotary.  Upon  the  return  of 
the  award  of  the  referees  to  this  court,  at 
the  next  term  thereof  (Octot)er  7,  19(0), 
Emory  B.  Rlggin,  one  of  the  next  of  kin  of 
the  said  Thomas  L.  Cannon,  deceased,  was, 
upon  his  certain  petition  presented  to  this 
court,  permitted  to  intervene  and  file  excep- 
tions to  the  confirmation  of  the  said  award 
on  the  grounds  of  fraud  and  collusion  be- 
tween the  parties  to  said  action.  Hearing 
on  the  exceptions  was  continued  to  the  April 
term,  A.  D.  1906,  of  this  court,  when  it  was 
ordered  by  the  court  that  the  following  issue 
lie  tried  by  a  jury  of  this  county,  at  the  bar 
of  this  court,  namely:  "Was  there  or  was 
there  not  fraud  and  collusion  between  Helen 
P.  White,  administratrix  of  Hiram  F.  Penuel, 
deceased,  and  Anna  Penuel,  administratrix 


of  Thomas  L.  Cannon,  deceased,  the  parties 
to  this  suit.  In  procuring  the  award  therein?" 
The  case  has  been  continued  until  the  present 
term. 

You  have  been  Impaneled  to  try  said  issue. 
The  evidence  before  you  has  been  adduced 
in  our  presence.  Without  Intending  to  Im- 
pute anything  Intentionally  wrong  or  fraudu- 
lent on  the  part  of  the  parties  to  said  action 
in  agreeing  between  themselves  to  enter  into 
said  amicable  action,  the  defendant  was,  as 
widow  of  the  said  Hiram  F.  Penuel,  as  well 
as  her  daughter,  the  plaintiff  in  said  action, 
who  was  the  only  child  of  the  said  Hiram  F. 
Penuel,  beneficially  interested  In  obtaining 
an  award  in  favor  of  the  plaintiff.  And  we 
are  constrained  to  say  that  the  said  Anna 
Penuel,  administratrix  of  Thomas  L.  Cannon, 
deceased,  in  assenting  to  such  amicable  ac- 
tion, and  in  giving  testimony  favorable  to 
the  claim  of  the  plaintiff,  and  necessary  to 
warrant  the  award,  and  by  mailing  no  de- 
fense to  the  action  whatever,  placed  herself 
In  a  position  In  which  her  Interest  as  a  dis- 
tributee In  the  residue  of  the  estate  of  her 
deceased  husband  was  In  conflict  with  her 
duty  as  such  administratrix.  This  the  law 
win  neither  encourage  nor  permit. '  The  rule 
against  It  "stands  upon  her  great  moral  ob- 
ligation to  refrain  from  placing  herself  In 
relations  which  ordinarily  excite  a  conflict 
between  self-interest  and  integrity."  Ml- 
choud  V.  Glrod,  4  How.  555,  11  L.  Ed.  1076; 
Sheldon  v.  Estate  of  George  W.  Rice,  30 
Mich.  296,  18  Am.  Rep.  136;  Cook  v.  CoUing- 
rldge,  1  Jac.  607  (621). 

The  testimony  which  has  been  produced 
Is  not  conflicting,  and  upon  the  facts  of  the 
case  as  proved  we  are  clearly  of  the  opinion 
that  the  law  Infers  such  fraud  and  collusion 
as  require  yon  to  answer  the  question  pre- 
sented to  you  in  the  affirmative.  And  we 
Instruct  you  to  make  such  answer  in  render- 
ing your  verdict  upon  the  Issue  now  before 
yon. 

The  Jury  fbnnd  accordingly. 


<6  PiB.  SO) 

NEVIN  T.  DISHAROON. 

(Superior   Court   of   Delaware.    Sussex.    April 
16,  1907.) 

1.  Ejectment— Pboof  of  Titlb— Requisites. 

In  ejectment,  legal  title  to  land  may  be 
proved  by  the  deeds,  wills,  and  descents  under 
which  the  title  is  claimed,  or  by  adverse  posses- 
sion for  a  period  of  at  least  20  years. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  17,  Ejectment  ti  280-284.] 

2.  Same— SuvFiciENCT  of  Title. 

PlaintifF  in  ejectment  must  recover  on  the 
strength  of  his  own  title,  and  not  on  the  weak- 
ness of  defendant's  title. 

[Ed.  Note.— For  cases  in  point  see  Cwt  Dig. 
vol.  17,  Ejectment  S  18.] 

3.  Same— BviDENCB— SumciKNOTr. 

Plaintiff  in  ejectment  is  not  required  to 
prove  his  title  t)eyond  a  reasonable  doubt  but 
it  Is  sufficient  if  he  proves  it  by  the  preponder- 
ance Of  the  evidence. 
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4k  Adtebsi    Possession— Suffioib5CT—Pbe- 

SUXPTIOIT  or  L.EOAL  TllXB. 

A  legal  title  is  in  law  ptesmned  from  an 
cxdusiTe,  adverse,  and  continaous  possession  for 
20  years. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  1,  Adverse  Possession,  H  596,  687,  618.] 

5.  SaM»— COHtTLUSlVENESS    OF   PBESUHPTION. 

Where  the  adverse  possession  relied  upon 
is  for  a  less  period  than  20  years,  or  where  it 
is  of  a  mixed  chamcter,  no  conclusive  presump- 
tion arises  as  to  ownership  of  the  legal  title  from 
snch  possession. 

[EM.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  1,  Adverse  Possession,  ({  695,  696.] 

6.  Save— BuBDEN  or  Faoor. 

Defendant  in  ejectment,  who  relies  on  ad- 
verse possession  for  a  period  of  20  years  as  a 
defense,  has  the  burden  of  establishing  such 
possession  to  the  satisfaction  of  the  jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  1,  Adverse  Possession,  H  661-668.] 

T.  Same— Uninclobed   Pbopehty— Strmcim- 
OT  or  Acts  Showiro  Pobsession. 

Where  property  is  nninclosed,  cutting  wood 
or  grass  npon  the  land,  pasturing  cattle  upon 
it,  and  other  similar  acta,  are  to  be  regarded  as 
acts  proving  adverse  possession;  but  such  acts 
mnst  be  exclusive  and  in  opposition  to  the 
claims  of  all  other  persons,  and  continued  for  at 
least  20  years,  in  order  to  warrant  an  inference 
of  title  by  possession  only. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  1,  Adverse  Possession,  H  82,  88.] 

S.  Ejwjtment— Trn.B   bt  Advebsk  Pobses- 

MOR — Sttfficienoy. 

Where,  in  ejectment,  the  defense  of  adverse 
possession  is  based  on  mixed  possession  by  both 
parties,  the  right  of  possession  is  in  the  party 
who  shows  a  legal  title, 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  17,  Ejectment  ti  64,  67,  69.] 
9.  BotrNDABiE»— Natdbai    Objects— Coubses 

AKD  Distances— CoNTBOLXiNO  Eftkct. 
Where  a  deed  calls  for  natural  and  known 
bonndaries  which  are  inconsistent  with  the  de- 
scription by  courses  and  distances,  such  natural 
and  known  boundaries  control. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
voj.  8,  Boundaries,  {  12.] 

la  Sake. 

Where  a  deed  describes  the  land  by  courses 
and  distances,  and  not  by  natural  and  known 
bonndaries,  the  description  by  courses  and  dis- 
tances ts  to  l)e  adopted. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  8,  Boundaries,  {  38.] 

Action  by  John  W.  Nevln  against  Martha 
I.  Dlsharoon.    Verdict  for  defendant 

Argaed  before  SPBUANCE  and  BOTCD, 
JJ. 

Robert  C.  White  anfl  Andrew  J.  Lynch,  for 
plaintiff.  John  M.  Richardson  and  Charles 
W.  Cnllen,  for  defendant 

8PRUANCB,  J.  (charging  the  Jury).  This 
Is  an  action  of  ejectment,  brought  by  the 
plaintiff,  John  W.  Nevin,  against  the  defend- 
ant, Martha  I.  Dlsharoon,  to  recover  the  pos- 
session of  a  tract  of  land  situate  in  Seaford 
hundred,  in  this  county,  containing  about -17 
acres.  The  defendant  Is  now  In  the  posses- 
sion of  the  said  land,  as  appears  by  the  rec- 
ord of  this  case. 

The  plaintiff  cannot  recover  the  possession 
of  this  land  until  he  shows  bis  right  to  such 


possession  by  proving  his  title  to  the  same. 
A  legal  title  to  land  may  be  proved  (1)  by 
proving  or  producing  the  deeds,  wills,  and 
descents  under  which  said  title  Is  claimed, 
or  (2)  by  proving  that  the  claimant  and  those 
under  whom  he  claims  had  adverse,  exclu- 
sive, and  continuous  possession  of  the  prem- 
ises for  at  least  20  years  next  before  the 
commencement  of  this  action,  in  which  case 
the  law  presumes  that  he  has  the  legal  title 
to  the  premises. 

The  plahitlff.  In  an  action  of  ejectmeni; 
must  recover,  If  at  all,  on  the  strength  of  bis 
own  title;  and  It  is  not  enough  for  such  re- 
covery that  the  defendant  has  failed  to  prove 
that  he  has  a  good  title.  In  order  to  entitle 
the  plaintiff  to  a  verdict,  the  jury  should  be 
satisfied,  from  the  preponderance  or  greater 
weight  of  the  evidence,  that  the  plaintiff  has 
the  legal  title.  It  is  not  necessary,  however, 
that  the  legal  title  of  the  plaintiff  be  proved 
beyond  a  reasonable  doubt.  It  Is  suflScient 
if  It  be  proved  by  the  preponderance  of  the 
evidence.  Pleasanton  v.  Simmons,  2  Penne- 
wlll,  484,  485,  47  AU.  697. 

Exclusive,  adverse,  and  continuous  posses- 
sion for  20  years  Is  ground  upon  which  the 
law  presumes  a  legal  title;  but  where  the 
possession  relied  upon  is  for  a  less  period 
than  20  years,  or  where  It  Is  of  a  mixed  char- 
acter, as  where  the  possession  has  been  shar- 
ed with  some  other  person  or  persons,  no 
conclusive  presumption  arises  as  to  the  own- 
ership of  the  legal  title  from  such  possession. 
Pleasanton  v.  Simmons,  supra. 

Where,  In  an  action  of  ejectment,  the  de- 
fendant claims  right  by  adverse  possession 
of  20  years  against  the  legal  title  of  the 
plaintiff,  the  burden  of  establishing  such  ]x>&. 
session  to  the  satisfaction  of  the  jury  rests 
upon  the  defendant;  and  If  In  such  case 
the  defendant  falls  to  prove  such  adverse  ex; 
elusive  possession  for  20  years,  and  the  plain'- 
tlff  has  proved  a  legal  title,  the  verdict 
should  be  In  favor  of  the  plaintiff.  Barrett 
V.  Jefferson,  5  Houst  477. 

The  nature  or  kind  of  possession  from 
which  the  law  presumes  legal  title  to  real 
estate  depends  in  a  great  degree  npon  the 
nature  and  character  of  the  property.  Where 
the  property  is  unlnclosed,  cutting  wood  or 
grass  upon  the  land,  pasturing  cattle  up- 
on It,  and  other  similar  acts,  are  to  be  re- 
garded as  acts  proving  possession ;  but  such 
acts  must'  be  exclusive  and  in  opposition  to 
the  claims  of  all  other  persons,  and  continued 
for  at  least  20  years,  in  order  to  warrant  an 
Inference  of  title  by  possession  only.  Barth- 
olomew V.  Edwards,  1  Houst  17;  Bright  v. 
Stephens,  Id.  SI.  If  It  appears  to  the  jury 
from  the  evidence  that  there  was  a  mixed 
possession  of  the  premises — that  Is,  if  acts 
of  ownership  have  from  time  to  time  been 
exercised  by  both  parties — ^the  law  adjudges 
the  right  of  possession  to  be  In  that  party 
who  has  shown  a  legal  title.  Inskeep  v. 
Shields,  4  Ear.  346. 

Where  a  deed  calls  for  natui 
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boimdarles  wfalcli  are  Inconsistent  with  the 
description  given  In  the  deed  by  courses  and 
distances,  such  natural  and  known  bouudA- 
rles  control  the  boundaries  by  conrses  and 
distances;  but  If,  on  the  contrary,  the  deed 
describes  the  land  by  courses  and  distances, 
and  not  by  natural  or  known  boundaries, 
the  description  by  courses  and  distances  Is  to 
be  adopted.    Hunter  t.  Lank,  1  Har.  10. 

Both  the  plaintiff  and  defendant  claim  that 
they  have  shown  a  good  paper  title  to  the 
premises  In  dilute.  You  have  In  evidence 
the  records  of  the  paper  title  claimed  by  each 
party,  and  the  evidence  which,  it  is  contend- 
ed. Identifies  the  disputed  premises  with  the 
premises  described  in  said  records.  You  have 
also  heard  the  testimony  on  behalf  of  each 
party  as  to  the  possession  of  the  premises. 
Yonr  verdict  should  be  for  that  party  in 
whose  favor  is  the  preponderance  or  greater 
weight  of  the  evidence; 

Verdict:  "We  find  the  defendant  not  gaflty 
of  the  trespass  in  ejectment  in  the  said  dec- 
laration mentioned  in  the  manner  and  form 
as  the  said  John  Doe  hath  complained  against 
her." 

«  Fen  «1) 

STATB  T.  WRIGHT  et  a). 

(Conrt  of   General   Sessions   of  Delaware. 
Sussex.   April  5.  1907.) 

1.  BT71I0T.ABT— BBKAKIRO  AltD  BlTTBRINO— Bl.- 

EUXNTS  or  Offknsk. 

In  a  prosecution  for  breaking  and  entering 
with  intent  to  commit  larceny,  the  jury  must  he 
satisfied  beyond  a  reasonable  donbt  that  defend- 
ants broke  and  entered  the  store  of  the  prose- 
cuting witness  with  a  felonious  Intent  to  carry 
away  goods  kept  there  and  to  convert  them  to 
their  own  use  without  the  consent  of  the  owner. 

[Ed.  Note.— For  cases  in  point,  see  Cent  £Mg. 
vol.  8,  Burglary,  |  1.] 

2.  Same— Possession  or  Stoucr  Pbofkbtt— 
Prima  Facte  Case. 

Where,  in  a  prosecution  for  breaking  and 
entering  a  store  bnilding  with  intent  to  commit 
larceny,  it  was  proved  that  the  store  in  which 
the  stolen  goods  were  kept  Iiad  been  recently 
broken  and  entered,  and  on  the  morning  next 
after  the  breaking  the  goods  were  found  on  prem- 
ises occupied  by  defendant,  such  evidence  was 
prima  facie  snmcient  to  prove  that  defendant 
was  guilty  of  breaking  ana  entering,  as  well  as 
of  the  intent  to  commit  larceny. 

lEA,  Note.— For  cases  in  point,  see  Cent  Dig. 
VOL  8,  Burglary,  I  104.] 

S.  Same— Possession  or  Stolen  Pbopebtt— 
Exclusive  Possession— Peesumptions. 
In  order  that  possession  of  recently  stolen 
property  unexplained  may  create  a  presumption 
of  guilt  of  the  possessor,  it  is  necessary  that  bis 
I)os8es8ion  of  the  property  should  be  exclusive. 

SEU,  Note.— For  cases  in  point,  see  Cent  Dig. 
.  8,  Burglary,  St  79,  105,  107.] 

4.  Same— Joint  Possession. 

Where,  shortly  after  the  commission  of  an 
alleged  breaking  with  intent  to  commit  larceny, 
the  stolen  goods  or  a  part  thereof  were  found  in 
the  Joint  possession  of  defendant  and  another, 
who  was  indicted  with  him,  the  jury  were  en- 
titled to  draw  from  such  possession  the  same 
inference  of  guilt  as  to  defendant  as  if  the  goods 
had  been  found  in  his  sole  possession. 


R.  CannNAL  Law— Reasonabi.e  Doubt— Det* 

initios. 

A  reasonable  doubt  is  one  that  naturally 
arises  out  of  the  evidence  and  may  be  reason- 
ably entertained  by  men  of  ordinary  intelligence, 
impartiality,  and  judgment  after  a  careful  .and 
conscientious  consideration  of  all  the  evidence. 

[£jd.  Mote.— For  cases  in  point,  see  Cent  Dig. 
ToL  14,  Criminal  Law,  U  1906-1022.] 

Charles  Wright,  alias  Dick  Wright,  and  an- 
other, were  Indicted  for  breaking  and  enter- 
ing a  store  in  the  nighttime  with  Intent  to 
commit  larceny.    Verdict,  not  guilty. 

Argued  before  SPRU ANCB  and  BOYCB,  JJ. 

Daniel  O.  Hastings,  Deputy  Atty.  Gen.,  for 
the  Statei    Robert  C  White,  for  defendants. 

BOYCE,J.  (charging  Jury).  Charles  Wright, 
otherwise  known  as  Dick  Wright,  and  Ira 
Luff,  who  has  not  been  apprehended,  were 
indicted  JoinUy  at  the  October  term,  1905,  of 
this  court  It  is  charged  In  tiie  Indictment 
that  they  did  on  the  13th  day  of  Septem- 
ber, A.  D.  1905,  In  the  nighttime,  feloniously 
break  and  enter  Into  the  store,  at  George- 
town, of  Joshua  T.  Collins,  In  which  said 
store  certain  money,  goods,  chattels,  and  oth- 
er things,  being  the  subject  of  iarcoiy,  were 
then  and  there  kept  and  deposited,  with  the 
Intent  to  commit  larceny.  The  indictment 
complains  of  the  commission  of  a  statutory 
offense,  which  Is  twofold  In  Its  diaracter: 
(1)  The  breaking  and  entering  (2)  with  the 
intent  to  commit  .larceny.  In  order  to  con- 
vict the  prisoner  in  manner  and  form  In 
which  he  stands  indicted,  yon  must  be  sat- 
isfied beyond  a  reasonable  donbt  (1)  that  be 
did  feloniously  break  and  enter  into  the  store 
of  the  prosecuting  witness  (2)  with  the  In- 
tent to  commit  larceny ;  that  Is,  with  the  fe- 
lonious intent  to  take  and  carry  away  the 
goods  and  chatt^s  kept  or  deposited  In  said 
store  with  the  intent  to  convert  them  to  bis 
use,  without  the  consent  of  the  owner. 

The  state  has  not  produced  direct  evidence 
of  the  alleged  breaking  and  entering,  but 
has  introduced  evidence  to  the  eff^  that 
certain  of  the  goods  and  chattels  mentioned 
in  the  Indictment  were  found,  upon  search 
made  by  oflcers  and  the  prosecuting  witness, 
In  each  of  two  houses — one  in  Seaford,  and 
the  other  at  Cannon — which  said  houses  were 
then  said  to  be  held  and  occupied  by  the  de- 
fendant Collins,  the  prosecuting  witness. 
Identified  the  said  goods  so  found  as  his  prop- 
erty and  as  being  in  his  said  store  on  the 
night  of  the  alleged  breaking  and  entering. 
The  state  relies  upon  this  proof  as  prima 
facie  evidence  of  the  guilt  of  the  prisoner 
in  manner  and  form  as  he  stands  Indicted, 
contending  that  his  possession  of  the  said 
goods.  In  the  absence  of  satisfactory  expla- 
nation, raises  the  presumption  that  he  did 
break  and  enter  the  said  store  with  the  In- 
toit  to  commit  larceny.  It  Is  a  well-recog- 
ntzed  principle  of  criminal  law,  that,  when 
recently  stolen  property  Is  found  In  the  pos- 
session of  a  person,  that  person  is  presumed 
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In  law  to  be  the  one  wbo  stole  It,  unlesB  he 
aoconnts  satisfactorily  to  the  Jnrj  for  tala 
possession  of  the  property.  This  mle  Is  nnl- 
formly  applied  to  larceny  cases  In  this  state 
when  the  person  charged  was  not  seen  In 
the  act  of  committing  the  theft,  but  soon 
thereafter  Is  found  with  the  stolen  goods  in 
his  possession.  Applying  this  rule  to  the  evi- 
dence In  this  case,  we  say  to  you  that  where 
a  store  has  been  recently  broken  and  entered 
Into,  In  which  goods  and  chattels  are  kept  or 
deposited,  and  such  goods  and  chattels,  or 
any  part  of  them,  are  then  and  there  stolen, 
the  subsequent  possession,  soon  thereafter, 
of  such  goods  by  a  person.  Is  prima  fade  evi- 
dence of  the  commission  of  the  breaking  and 
entering,  as  well  as  of  the  intent  for  which 
such  breaking  and  entering  was  committed; 
that  is,  that  the  possessor  of  such  goods  is 
presumed  to  be  the  taker,  and  therefore  com- 
mitted the  whole  crime,  unless  he  satisfac- 
torily accounts  for  the  possession.  In  the 
case  of  Ck)m.  t.  Millard,  1  Mass.  5,  the  charge 
being  that  the  defendant  broke  and  entered' 
a  shop  in  the  nighttime,  and  stole  therefrom 
divers  goods,  wares,  etc.,  against  the  statute 
(a  case  very  similar  to  this),  it  was  found  at 
the  trial  that  part  of  the. goods  stolen  from 
the  shop  were  found  hi  the  possession  of  the 
defendant.  Sedgwick,  J.,  stated  this  proof  to 
be  presumptive  evidence,  not  only  that  he 
Bt<rfe  the  whole  of  the  articles  taken  from  the 
shop,  but  also  of  his  breaking  and  entering 
as  alleged  in  the-  indictment,  unless  the  de- 
fmdant  would  give  some  reasonable  account 
how  be  came  by  the  goods. 

Counsel  for  the  defendant  contends  that, 
before  there  can  be  any  presumption  of  guilt 
arising  from  the  possession  of  recently  sto- 
len property  mierplained,  it  is  necessary  to 
show  that  the  person  charged  was  In  the  ex- 
clusive possession  of  such  property.  And 
he  has  requested  the  court  to  charge  you: 
(1)  That  if  yon  find  from  the  evidence  that 
the  premises  upon  which  the  alleged  stolen 
articles  were  found  were  not  In  the  actual 
possession  of  the  defendant  at  the  time  of 
the  alleged  ofTense,  you  should  return  a  ver- 
dict of  not  guilty.  (2)  That  if  you  find  from 
the  evidence  that  the  premises  upon  which 
tbe  alleged  stolen  articles  were  found  were 
In  the  possession  of  some  one  other  than  the 
defendant,  who  had  the  key  to  the  premises 
and  occupied  the  same  as  his  home,  you 
sbonld  return  a  verdict  of  not  guilty. 

We  cannot  charge  you  In  the  language 
of  these  prayers.  The  mle  governing  a  case 
of  this  character  seems  to  be  very  well  ex- 
pressed In  18  Am.  &  Eng.  Ency.  of  Law,  489, 
and  it  is  there  said:  "In  order  that  an  In- 
f^ence  of  guilt  may  be  drawn  from  the  un- 
explained possession  of  goods  recently  stolen, 
it  must  be  an  exclusive  personal  possession 
on  the  part  of  the  accused.  This  does  not 
mean  that  the  goods  must  be  actually  in  the 
hands  of  the  accused,  or  on  his  person; 
hut  possession  of  the  requisite  character  may 


be  established  by  the  fact  that  the  goods 
were  found  on  premises  or  In  a  place  of 
which  the  accused  was  in  the  exclusive  occu- 
pancy and  control.  If,  however,  the  place 
where  the  goods  were  found  was  accessible 
to  others  capable  of  stealing,  the  Inference 
cannot  be  drawn,  though  the  fact  Is  entitled 
to  consideration  In  connection  with  the  oth- 
er facts  in  the  case."  If  the  stolen  goods,  or 
any  part  of  them,  were  found  upon  premises 
of  which  the  accused  was  the  tenant,  and  If 
it  is  proved  that  he  was  on  said  premises  on 
the  morning  next  after  the  alleged  offense 
was  committed,  the  jury  may  infer  that  the 
goods  were  upon  said  pretnlses  with  the 
knowledge  of  the  accused,  and  that  they  were 
In  fact  in  his  possession,  unless  the  circum- 
stances proved  are  such  as  to  warrant  the 
jury  in  Inferring  the  contrary.  Whether  the 
stolen  goods,  or  any  part  of  them,  were 
found  In  the  possession  of  the  accused  short- 
ly after  the  commission  of  the  alleged  of- 
fense, is  a  question  of  fact  to  be  determined 
by  the  jury  from'  the  evidence.  And,  if  they 
were  so  found,  the  jury  may  infer  that  they 
were  stolen  by  the  accused  by  means  of  bta 
breaking  and  entering  the  store  of  the  owner 
of  said  goods.  If,  shortly  after  the  commis- 
sion of  the  alleged  offense,  the  stolen  goods, 
or  any  part  of  them,  were  found  In  the  Joint 
possession  of  the  accused  and  Luff,  who  was 
indicted  with  him,  the  jury  may  draw  from 
such  possession  the  same  Inference  of  guilt 
as  to  the  accused  as  if  they  bad  been  found 
In  his  sole  possession. 

If,  upon  the  evidence  In  this  case,  you  en- 
tertain a  reasonable  doubt  as  to  the  guilt 
of  the  accused,  such  doubt  should  inure  to 
his  acquittal.  By  reasonable  doubt  is  not 
meant  a  vague,  fanciful,  whimsical,  or  even 
possible  doubt,  but  such  a  doubt  as  naturally 
arises  out  of  the  evidence,  and  such  a  doubt 
as  may  reasonably  be  entertained  by  men  of 
ordinary  intelligence,  impartiality,  and  judg- 
ment, after  a  careful  and  conscientious  con- 
sideration of  all  the  evidence. 

With  these  instructions,  you  will  take  this 
case,  and,  after  carefully  and  conscientious- 
ly considering  it,  return  youir  rerdict  In  ac- 
cordance with  the  evidence^ 

Verdict,  not  guUty. 


(•Pm:  m) 

DOWNS  V.  SHOBT. 

(Superior  Court  of  Delaware.   Sussex.   April 
8,1907.) 

Partnrsshxp— AonoR  Bbtwibr  Pabtress— 

Sbttleicbht. 

An  action  at  law  cannot  be  maintained  by 
one  partner  against  the  other  for  a  debt  arising 
out  of  the  partnership,  unless  there  has  been 
an  acconnting  between  them  and  the  amount 
sued  for  constituted  an  admitted  balance. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol  38,  rartnership,  g   157.] 

Action    by    William    E.    Downs    against 
James  N.  Short    Verdict  for  defendant. 
Argued  before  SPBDANOE  ai^d  BjC 
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H.  C.  White,  for  plaintiff.  C  W.  CuUen 
and  John  M.  Richardson,  for  defendant 

BOYCE,  J.  (charging  the  Jnry).  The  plain- 
tiff brought  his  action  of  assumpsit  against 
the  defendant  to  recover  the  amount  alleged 
to  be  due  him  as  shown  by  his  bill  of  par- 
ticulars, -which  Is  as  follows: 

Plaintirs  Bill  of  Particulars. 

Fall.   1901.    To  1  hog $    7  00 

Interest  to  April  5,  1903 2  52 

March  27,  1903.    Bal.  on  setUement. .     410  31 
Interest  to  April  5,  1907 98  4» 

Total $518  31 

If  yoti  find  that  the  plaintiff  sold  and  de- 
livered the  hog  to  the  defendant,  and  that 
the  latter  has  not  paid  for  it,  then  the  plain- 
tiff will  be  entitled  to  a  recovery  therefor. 

It  is  admitted  that  the  parties  to  this  ac- 
tion were  engaged  in  the  gristmllUng  busi- 
ness, as  partners,  at  Delmar,  this  county, 
during  a  part  of  the  years  1901  and  1002. 
Therefore,  in  order  that  the  plaintiff  may 
maintain  his  action  at  law  with  respect  to  the 
second  item  in  his  bill  of  particulars,  it 
must  appear  that  the  partnership  has  been 
dissolved,  and  that  there  has  been  an  adjust- 
ment of  the  partnership  accounts,  and  a  bal- 
ance struck,  showing  a  sum  due  to  him  from 
the  defendant  These  facts  being  shown  to 
your  satisfaction,  the  plaintiff  will  be  en- 
titled to  a  recovery  for  such  balance;  other- 
wise, he  cannot  maintain  his  present  action. 
Robinson  v.  Oreen's  Adm'r,  5  Har.  115. 

The  parties  sold  their  mill  in  August  1002. 
The  plaintiff  claims  that  on  March  27,  1903, 
be  and  the  defendant  came  together  and  ef- 
fected a  settlement  of  their  partnership  trans- 
actions, and  that  a  balance  In  his  favor  was 
admitted  between  them ;  and  he  has  produced 
in  evidence  a  paper  writing  which  reads  as 
follows:  "March  27,  1903.  Short  due  Downs, 
$410.31."  He  further  claims  that  the  said 
paper  writing  was  handed  to  him  by  the  de- 
fendant, on  the  occasion  and  after  their  said 
adjustment  of  their  accounts,  as  evidence 
of  the  balance  due  to  him  from  the  defendant. 
The  defendant  however,  denies  that  the  al- 
leged settlement  was  ever  made,  and  be  con- 
tends that  he  and  the  plaintiff  did  come  to- 
gether on  the  occasion  mentioned  to  go  over 
their  individual  accounts,  to  ascertain  what 
amount  each  "owed  the  mill" ;  and  he  pro- 
duced In  evidence  a  paper  writing  which 
reads  as  follows:  "Downs'  and  Short's  Ac- 
count Downs  due  mill,  $425.89."  He  fur- 
ther claims  that  both  of  said  writings — the 
one  produced  by  the  plaintiff  and  the  other 
by  himself — were  separately  written  on  a 
small  sheet  of  paper  before  they  were  torn 
apart;  that  he  kept  the  one  showing  the 
amount  which  Downs  owed  the  mill,  and  that 
Downs  took  the  other,  showing  the  amount 
which  he  (the  defendant)  owed  the  mill,  and 
not  Downs;  and  that  on  the  paper  which 
Downs  took  the  word  "mill"  was  In  the 
place  where  the  word  "Downs"  now  appears. 


and  that  this  substitution  was  made  by  some 
person  to  him  unknown  and  without  his  au- 
thority after  the  said  writing  was  delivered 
to  Downs. 

You  have  heard  the  testimony  of  the  par- 
tfes,  respectively,  the  only  persons  to  testify 
in  the  case,  and  It  is  for  you  to  find  from  the 
evidence  whetlier  they,  the  plaintiff  and  the 
defendant  did,  on  the  27tta  day  of  March, 
A.  D.  1903,  come  to  a  settlement  of  their 
partnership  transact.'ons,  and  admitted  a  bal- 
ance due  by  the  defendant  to  the  plaintiff,  as 
alleged  by  the  plaintiff,  or  whether  on  that 
occasion  the  parties  simply  ascertained  the 
amount  each  was  "due  the  mill,"  as  alleged 
by  the  defendant.  If  you  find  there  was  a 
settlement  between  them,  and  an  admitted 
balance  due  from  the  defendant  to  the  plain- 
tiff, the  plaintiff  will  be  entitled  to  recover 
the  amount  then  admitted  to  be  due,  with  in- 
terest from  the  time  of  such  settlement 

If  you  believe  the  testimony  of  the  plain- 
tiff, he  win  be  entitled  to  recover  the  amount 
of  his  claim  as  stated  in  his  bill  of  particu- 
lars. If  you  believe  the  testimony  of  the 
defendant  your  verdict  should  be  for  the 
defendant 

Verdict  for  defendant 


(«  Pan.  tm 
ARMSTRONG  T.  COLUMBIA  WAGON  CO. 

(Superior   Court   of   Delaware.    SuBsez.    April 
12,  1907.) 

1.  Sax-ks— Acts  Oowwituting  AooxPTANcnt. 

In  an  action  for  the  price  of  a  car  load  of 
lumber,  it  was  not  material  whether  defendant 
knew  that  it  came  from  plaintiff  or  not  before 
unloading  the  lumber,  as  he  had  the  right  to 
onload  and  inspect  it,  for  the  purpose  of  deteiv 
mining  the  quality  and  quantity. 

2.  Sake— Wabbantus— Waivbb  of  Bbeaoh. 

'  In  an  action  for  the  price  of  a  car  load  of 
lumber,  if  the  defendant  unconditionally  accept- 
ed the  lumber,  as  in  conformity  with  the  con- 
tract, after  a  fair  opportunity  for  inspection,  be 
could  not  afterwards  repudiate  the  acceptance 
and  refuse  to  pay  the  contract  price,  even  though 
the  lumber  was  not  fit  for  the  use  intended  and 
not  in  conformity  with  the  order,  as  the  accept- 
ance was  a  waiver  of  defects. 

[Bid.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  43,  Sales,  SS  29a  460.] 

3.  Same— CoNninons  hi  Contbaot— Liabil- 

ITT  or  PUBCHASBB. 

In  an  action  for  the  price  of  a  car  load  of 
Inmber,  if  the  lumber  is  not  reasonably  fit  for 
the  use  for  which  it  was  ordered,  and  not  sub- 
stantially of  the  quality  described  in  the  order, 
defendant  is  not  bound  to  accept  it  nor  pay  for 
it  if  not  accepted. 

[Ed.  Note.— For  cases  in  point  see  Cent  IMc. 
vol.  43,  Sales,  tS  391,  392,  394.] 

Action  by  Daniel  C.  Armstrong  against  the 
Columbia  Wagon  Company.  Verdict  for  plain- 
tiff. 

Argued  before  SPBUANCB  and  BOYCE, 
JJ. 

Robert  C.  White,  for  plaintiff.    John  M. 
Richardson  and  Charles  W.  Collen,  for  de- 
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SPSUANOE,  3.  (charslng  the  Jnry).  Dan- 
iel C.  Armstrong,  the  plaintiff,  brings  this 
action  against  the  Colombia  Wagon  Company, 
a  corporation  of  the  state  of  Pennsylvania, 
the  defendant,  to  recover  for  6,257  feet  of 
white  oak  lumber  at  $33  per  thoasand,  less 
the  freight  paid  by  the  defendant,  together 
with  Interest  from  July  1,  1901,  making  the 
total  amount  of  $199.30.  The  plaintiff  was 
a  lumber  dealer  residing  In  Milton,  in  this 
county,  and  the  defendant  company  was  en- 
gaged in  the  manufactnre  of  wagons  In  Co- 
lumbia, Pa.  All  of  the  written  papers  to 
which  I  shall  refer,  as  well  as  others,  are 
in  evidence,  and  will  be  subject  to  your  ex- 
amination. 

On  April  23,  1904,  the  defendant  wrote  to 
the  plaintiff  as  follows:  "In  regards  to  an 
order  for  some  oak,  we  have  decided  to  let 
yoa  get  one  out  and  ship  it  some  time  In  Ju- 
ly, as  we  have  all  we  need  now  until  we 
take  Inventory  at  that  time.  Inclosed  please 
find  the  order."  The  order  inclosed  in  said 
letter  was  nnmtiered  4,390  and  dated  April 
25,  1904.  The  said  order,  under  the  heads  of 
"Bolsters"  and  "Coupling  Poles,"  gave  the 
number  of  pieces,  their  sizes,  length,  and  num- 
ber of  pattern,  and  continued  as  follows: 
"Price  $33.00  delivered.  This  must  be  white 
oak  lumber,  good,  clean,  tough  stock.  You 
have  the  prlvil^e  in  cutting  them  in  multi- 
ples ;  or,  in  other  words,  take  pattern  No.  7, 
yon  can  cut  it  9  feet  long  or  13Vi  feet  long." 
Under  date  of  Jane  8th  the  defendant  wrote 
to  the  plaintiff  that  It  did  not  want  the  lum- 
ber shj{)ped  before  the  first  week  In  July. 
On  June  9,  1904,  the  plaintiff  wrote  the  de- 
fendant as  follows:  "Tour  favor  of  the  8th 
Instant  just  received,  and  I  will  ship  the  car 
load  of  bolsters  and  coupling  poles  the  first 
we^  In  July  as  per  your  request."  On  July 
1,  1904,  the  plaintiff  shipped  from  Milton  to 
the  defendant,  in  Columbia,  Pa.,  a  car  load 
of  lumber  intended  to  fill  said  order.  The 
plaintiff  gave  no  notice  to  the  defendant  of 
said  shipment  until  he  sent  to  them,  under 
date  of  July  7,  1904,  the  following  letter: 
"According  to  yonr  6rder  of  April  26th,  I 
have  shipped  you  one  car  load  of  bolsters  and 
coupling  poles,  for  which  you  may  either  send 
me  note  signed  by  yonr  concern,  note  for  me 
to  sign,  or  che<^,  2  per  c«it  off,  for  the 
amount  of  bill  rendered,  which  please  send 
by  return  mail,  as  I  told  you  in  some  of  my 
former  letters  that  I  was  unable  to  hold  and 
dry  lnml)er,  which  I  have  partly  done  in  this 
case.  Hoping  that  the  lumber  will  prove 
satisfactory,  and  I  may  hear  tram  you  by  re- 
turn mail,  I  remain,"  etc.  Inclosed  In  said 
letter  was  the  plaintifTs  bill  against  the  de- 
fendant company  for  said  lumber,  on  which 
was  written:  "Shipped  on  car  P.  R.  R.  No. 
12,078.    Order  No.  4.390." 

It  appears  from  the  testimony  on  behalf 
ot  the  defendant  that  the  said  car  containing 
said  ]uml)er  reached  Columbia  on  the  8th  or 
9th  of  July,  and  before  the  defendant  had  re- 
ceived the  plaintiff's  said  letter  of  July  7th, 


and  that  on  its  arrival  and  before  the  receipt 
of  said  letter  the  defendant  unloaded  said 
car  under  the  misapprehension  that  It  was 
from  a  customer  of  theirs  In  York,  and  not 
from  the  plaintiff,  and  that  when  said  car 
was  unloaded  a  large  part  of  the  lumber  was 
found  to  be  unfit  for  the  use  for  which  it  had 
been  purchased,  and  not  of  the  quality  desig- 
nated in  their  said  order,  and  that  said  lum- 
ber, when  so  unloaded,  was  piled  up  in  their 
yard,  where  It  has  since  remained,  and  has 
never  l)een  accepted  or  used  by  them.  There- 
upon the  following  letter  was  sent  by  the  de- 
fendant to  the  plaintiff:  "Tour  letter  of  the 
7th  Inst.,  the  bill  under  July  Ist  for  one  car 
of  dimension  lumber,  jiist  received,  and  we 
regret  to  say  that  the  bnlk  of  this  lumber  is 
entirely  unfit  for  our  purpose.  We  are  sur- 
prised that  you  send  us  such  lumber,  full  of 
knots  and  inferior  quality.  The  writer,  when 
there,  went  over  this  carefully  with  you,  and 
showed  you  what  stock  we  could  use,  and  the 
car  yon  sent  us  then  was  all  right.  We  un- 
loaded this  car,  not  knowing  who  it  was  from, 
sorted  out  what  Uttie  was  good,  and  put  it 
on  a  pile  by  Itself.  Had  we  known  it  was 
from  yon,  we  would  not  have  unloaded  It; 
but  one  of  our  old  customers  asked  ns  to 
take  a  car  off  of  his  hands,  which  we  [he]  told 
ns  was  only  partly  good,  bnt  It  was  here  by 
mistake,  and  we  did  It  to  help  him  out 
When  the  bill  came,  we  then  afiw  that  this 
car  was  yours.  We  do  not  know  what  to  say 
then  [than]  that  yon  had  better  come  np  and 
look  it  over  as  soon  as  possible."  Pursuant 
to  the  suggestion  of  said  letter,'  the  plaintiff 
shortly  afterwards  went  to  Columbia  for  the 
purpose  of  obtaining  a  settlement  for  said 
lumber ;  but  after  a  protracted  discussion  of 
the  subject  the  parties  were  unable  to  agree, 
and  the  plaintiff  returned  home,  leaving  the 
lumber  where  it  had  been  unloaded. 

For  the  purpose  of  this  case,  it  is  not  ma- 
terial whether  the  defendant;  when  the  said 
lumber  was  unloaded,  did  or  not  know  that  It 
came  from  the  plaintiff,  as  the  defendant,  be- 
fore accepting  said  lumber,  had  the  right  to 
unload  it  and  Inspect  It  for  the  purpose  of  as- 
certaining the  quantity  and  quality  of  the 
same.  The  defendant  makes  no  objection  to 
the  time  when  said  lumber  was  shipped  to  it, 
and  defends  this  action  solely  upon  the  ground 
that  a  large  percentage  of  said  lumber  was 
unfit  for  the  use  for  which  It  was  purchased 
and  greatly  inferior  to  that  described  in  the 
said  order.  The  plaintiff,  on  the  other  hand, 
contends  that  the  said  lumber  was  reasonably 
fit  for  the  purpose  for  which  It  waa  sold,  and 
that  it  did  substantially  conform  to  the  re- 
quirements of  the  said  order. 

Upon  the  question  as  to  the  quality  of  said 
lumber,  there  is  great  confilct  in  the  testi- 
mony, and  it  1b  your  duty  to  determine  that 
question  according  to  the  weight  of  the  evi- 
dence. If,  after  a  fair  opportunity  for  the 
Inspection  of  said  lumber,  the  defendant  nn- 
condltlonally  accepted  the  same  as  in  conformi- 
ty with  the  contract,  it  could  not  afterwards 
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r^ndlate  sndi  acceptance  and  refuse  to  pay 
the  contract  price  for  the  lumber  so  accepted, 
even  thongh  the  said  lumber  was  not  fit  for 
the  use  for  which  It  had  been  ordered,  or  not 
In  conformity  with  said  order,  as  such  accept- 
ance would  be  a  waiver  of  all  sucb  defects. 
On  the  other  hand,  the  defendant  was  not 
bound  to  accept,  and  Is  not  bound  to  pay  for, 
said  lumber,  if  he  did  not  accept  it,  unless 
It  was  reasonably  flt  for  the  use  for  which  it 
was  ordered,  and  unless  it  was  substantially 
of  the  quality  described  In  the  said  order. 

Verdict  for  plainUff  for  $170.78. 


(C  Fen.  182) 

HASTEN  et  al.  v.  HERRING. 

(Superior    Court   of   Delaware.    Susses.    April 
17.  lOOT.) 

Husband  and  Wm— Habsied  Woioen's  Con- 
TBACT8— Bonds  to  Husband. 

Rev.  Code  1852,  p.  000,  as  amended  1893, 
vol.  14.  c.  650,  §  9,  providing  that  in  any  case 
a  married  woman,  at  tiie  age  of  21  years,  may 
give  a  bond,  with  or  witiiout  a  warrant  of  at- 
torney, as  a  feme  sole,  does  not  authorize  her 
to  execute  a  bond  under  seal  to  her  basband  for 
borrowed  money ;  and  hence  a  bond  so  executed 
was  not  enforceable  by  her  husband's  executors 
against  her  estate. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  2t>,  Husband  and  Wife,  {  220.] 

Action  by  Wllbert  Masten  and  another,  as 
executors  of  the  will  of  Hezeklah  Hasten, 
deceased,  against  John  W.  Herring,  as  ad- 
ministrator de  bonis  non  with  the  will  an- 
nexed of  the  estate  of  Sallle  A.  Masten,  de- 
ceased.   Judgment  for  defendant 

Case  stated  filed,  showing  the  following 
facts,  viz.: 

"(1)  That  Wllbert  Masten  and  Daniel  R. 
B.  Hasten  are  the  duly  qualified  executors  of 
the  last  will  and  testament  of  Hezeklah  Mas- 
ten,  deceased. 

"(2)  That  John  W.  Herring  la  the  duly  qual- 
ified administrator  de  bonis  non  cum  testa- 
mento  annezo  of  Sallle  A.  Masten,  deceased. 

"(3)  That  on  or  about  the  14th  day  of 
February,  A.  D.  1887,  the  said  Hezeklah  Mas- 
ten  and  the  said  Sallle  A.  Mnsten  were  law> 
fully  married ;  and  the  said  Hezeklah  Masten 
thereby  became  the  husband  of  said  Sallle 
A.  Masten,  and  said  SalHe  A.  Masten  there- 
by became  the  wife  of  said  Hezeklah  Masten. 

"(4)  That  said  marriage  continued  in  force 

until  the  day  of  April,  A.  D.  1899, 

at  wbi<A  time  the  said  Sallle  A.  Masten  died. 

"(0)  That  said  Hezeklah  Hasten  died  on 
the  — : day  of  March,  A.  D.  1901. 

"(6)  That  on  the  23d  day  of  October,  A.  D. 
1897,  during  the  existence  of  the  said  mar- 
riage relation  between  the  said  Sallle  A  Mas- 
ten  and  the  said  Hezeklah  Hasten,  the  said 
Sallle  A.  Masten  executed  and  delivered  to 
the  said  Hezeklah  Hasten  a  certain  paper, 
purporting  to  be  a  bond,  under  her  hand  and 
seal,  a  true  copy  of  which  said  paper  Is  at- 
tached hereto  and  marked  'Exhibit  A'  and  Is 
to  be  taken  as  a-  part  of  this  case  stated. 


"(7)  That  neither  the  amount  secnrea  bgr 
said  l>ond,  to  wit,  the  sum  of  $350,  with  law- 
ful interest  thereon  from  the  date  thereof, 
nor  any  part  thereof,  was  paid  by  the  said 
Sallle  A.  Masten,  in  her  lifetime,  unto  the 
said  Hezeklah  Hasten,  and  that  neither  the 
said  sum  nor  any  part  thereof  has  ever  been 
paid  by  the  present  or  any  other  personal 
representative  of  said  Sallle  A.  Hasten,  since 
her  death,  either  unto  the  said  Hezeklah  Has- 
ten In  his  lifetime,  or  unto  his  personal  repre- 
sentatives since  his  death,  and  that  neither 
the  said  stun  nor  any  part  thereof  has  ever 
been  paid,'  either  unto  the  said  Hezeklah 
Masten  or  his  personal  repreeentativea,  by 
any  other  person  or  persons,  for  either  the 
said  Sallle  A.  Masten  or  her  personal  repre- 
sentatives. 

"(9  That  there  are  assets  undistributed 
now  remaining  in  the  hands  of  the  defendant, 
belonging  to  and  forming  a  part  of  the  estate 
of  said  Sallle  A.  Masten,  suffldent  to  pay 
either  all  or  a  part  of  any  judgment  that  may 
be  rendered  against  the  defendant  Iterein. 

"(9)  That  any  Judgment  that  may  be  ren- 
dered against  the  defendant  shall  be  binding 
only  upon  the  estate  of  said  Sallle  A.  Mastoi, 
deceased,  and  shall  not  bind  the  defendant 
personally. 

"If,  upon  the  above  statement  of  facts,  the 
court  should  be  of  the  opinion  that  the  said 
paper,  purporting  to  be  a  bond,  a,  copy  of 
which  Is  hereto  annexed  and  marked  'Exhibit 
A,'  upon  its  execution  and  delivery  by  said 
Sallle  A.  Masten  unto  said  Hezeklah  Hasten, 
became  and  was  a  valid  obligation  legally 
binding  upon  the  said  Sallle  A  Masten,  and 
that  the  present  suit  to  recover  tlie  amount 
claimed  to  be  due  thereon  can  be  maintained 
by  the  personal  representative  of  said  Heze- 
klah Masten  against  the  personal  representa- 
tive of  said  Sallle  A  Hasten,  then  judgment 
shall  be  rendered  for  the  plaintiff  for  the 
sum  of  $850,  with  interest  thereon  from  the 
23d  day  of  October.  A  D.  1897;  but,  if  the 
court  should  be  of  the  opinion  otherwise  than 
as  above  stated,  then  judgment  shall  be  ren- 
dered for  the  defendant  for  costs." 

The  bond  above  referred  to  as  "Exhibit  A" 
was  in  the  usual  form ;  the  consideration  of 
$850  mentioned  therein  being  money  borrowed 
by  Sallle  A.  Masten,  wife  of  Hezeklah  Has- 
ten, from  the  latter,  "for  the  purpose  of  build- 
ing and  completing  the  house  I  am  now  build- 
ing, situated  on  the  S.  E.  comer  of  Washing- 
ton and  Fourth  streets,  In  South  MUford,  Del- 
aware, and,  further.  If  I  fail  to  pay  the 
amount  during  my  lifetime,  it  shall  be  collect- 
ible out  of  my  real  estate,  from  my  executors, 
administrators,  or  assigns,  and  paid  to  my 
said  husband  if  he  should  survive  me;  If 
not,  to  be  paid  to  his  executors,  administra- 
tors, or  heirs,  or  assigns,  without  defalca- 
tion," etc. 

Argued  before  SPBUANCB  and  BOYfJE, 
JJ. 

Robert  C.  White,  for  plaintllTs.  Robert  H. 
Richards,  for  defendant 
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BOYCE,  X  This  Is  an  action  at  debt  Tbe 
focts  fully  appear  In  tbe  case  stated.  Coun- 
sel for  tbe  plaintiff,  In  support  of  bis  claim 
of  rigbt  to  maintain  tbe  said  action,  relies 
upon  tbat  part  of  section  9,  c.  550,  14  Laws 
Del.  (Rev.  Code  1852,  as  amended  In  1893, 
p.  600),  wblcb  provides:  "And  In  any  case 
a  married  woman,  at  tbe  age  of  twenty-oue 
years,  may  give  a  bond,  with  or  wltbont 
a  warrant  of  attorney,  just  as  If  sbe  were  a 
femme  sole."  And  be  cited  tbe  case  of  War- 
der, Bushnell  &  Glessner  Co.  v.  Stewart,  2 
Marv.  (Del.)  276,  86  Atl.  88,  In  wblch  tbe  court 
beld  tbat  under  the  terms  'of  said  act  a 
married  woman  may  execute  a  bond  to  secure 
a  debt  not  her  own.  Undoubtedly  tbe  said 
provision  Is  sufficiently  broad  and  compre- 
benslve  to  antborize  a  married  woman  to 
give  ber  bond  to  one  otber  tban  ber  busband. 
But  does  it  antborize  ber  to  give  a  bond  to 
ber  busband?  And,  If  sbe  does,  can  be  en- 
force a  recovery  tbereon  In  an  action  at  law 
against  ber?  The  said  act,  Including  tbe  said 
provision.  Is  In  derogation  of  the  common 
law.  It  Is  remedial ;  tbe  purpose  of  Its  en- 
actment being  to  remove  from  a  feme  covert 
certain  disabilities  existing  at  common  law. 
And,  wblle  It  Is  true  tbat  a  married  woman 
may  do  those  acts  and  things  which  the  act 
aotborlKeB  ber  to  do  tbe  same  as  If  unmar- 
ried, yet  tbe  act  should  not  be  construed  so 
as  to  alter  or  change  the  common-law  status 
of  busband  and  wife  beyond  its  clearly  ex- 
pressed scope  and  purpose.  At  common  law 
both  busband  and  wife  were  under  such  legal 
disabilities  as  that  they  could  not  contract 
with  or  maintain  an  action  against  each 
other. 

If  It  be  conceded,  as  contended  by  counsel 
for  tbe  plaintiff,  tbat  tbe  provision  of  the 
act  relied  upon  Is  In  Itself  sufficiently  com- 
prehensive to  antborize  a  married  woman  of 
the  age  of  21  years  to  give  a  bond  to  ber  hus- 
band, as  well  as  to  another,  still  It  is  obvious 
tbat  the  common-law  disability  of  tbe  bus- 
band  to  contract  with  his  wife  has  not  been 
removed  by  the  act ; .  but,  on  tbe  contrary,  It 
still  exists.  Tbe  busband  Is,  therefore,  In- 
capable of  legally  assenting  to  tbe  execution 
and  delivery  of  a  bond  by  his  wife  to  hini; 
and  he  being  thus  disabled,  ber  bond  to  bim 
Is  Invalid,  and  he  cannot  enforce  Its  col- 
lection by  an  action  at  law  against  her. 
White  V.  Wagner,  25  N.  Y.  328;  Heocock  v. 
Heacodc,  108  Iowa,  640,  79  N.  W.  353,  75 
Am.  St.  Rep.  273.  In  the  case  of  Forbes  v. 
Thompson,  2  Pe&newlU  (Del.)  630,  47  Atl. 
1015,  this  court  said :  "It  seems  not  only  Il- 
logical, but  unwarranted  by  any  rule  or  can- 
on of  statutory  conitmctlon,  to  hold  tbat  an 
act  passed  for  tbe  benefit  of  mniTied  women 
gives  tbe  busband  the  right  to  sue  his  wife 
at  law,  when  such  power  Is  not  clearly  con- 
ferred by  tbe  statute  In  question." 

Oar  opbulon   Is  that  tbe  said  provision 

should  be  construed  as  clotblng  a  married 

woman  with  legal  authority  to  give  a  bond 

to  another  person  other  tban  her  husband, 
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but  as  to  bim  sbe  Is  not  In  that  respect  au- 
thorized to  act  as  a  feme  sole.  The  bond 
sued  upon  In  this  action  being  Invalid  from 
the  time  of  Its  execution  and  delivery,  the 
executors  of  the  deceased  busband  stand  In 
no  better  position.  In  an  action  at  law  against 
the  administrator  of  the  deceased  wife,  tban 
the  husband  would,  if  living. 

We  therefore  order  that  Judgment  be  en- 
tered in  favor  of  the  defendant  for  costs. 


(6  Pen.  594) 
BOWBING  V.  WILMINGTON  MALLEABLE 
IKON  CO. 

(Superior  Court  of  Delaware.    New  Castle. 
July  19.  1903.) 

1.  Masixb  akd  Sehvart— Dutt  to  FuBitisa 
Safs  Afpliancbs. 

It  Is  the  duty  of  the  master  to  furnish  a 
servant  reasonably  safe  tools,  machinery,  and 
appliances  with  which  to  work. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  84,  Master  and  Servant,  i  173.] 

2.  Same. 

Tbe  duty  of  the  master  to  furnish  a  servant 
reasonably  safe  tools  and  appliances  is  fulfilled, 
if  the  same  are  reasonably  safe  and  adapted  to 
the  purpose  of  the  employment. 

rCd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  IS  172,  178.] 

8.  Saue— Deobek  of  Case. 

The  de)?ree  of  care  that  should  be  exercised 
by  a  master  in  providing  safe  tools  and  appli- 
ances for  a  servant  must  be  in  proportion  to  the 
danger  of  employment. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  %%  171,  173.] 

4.  Same— AsanuPTion  of  Risk. 

While  a  servant  assumes  no  risk  as'  to  the 
duty  of  the  master  to  provide  reasonably  safe 
applianoes  with  which  to  work,  h»  assumes  all 
ordinary  rislcs  incident  to  the  employment  wbldi 
are  apparent  and  known,  or  which  may  be 
known  by  ordinary  care. 

\Va\.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34.  Master  and  Servant,  St  650,  574.  577.] 

5.  S.*MK— Nkqlioencb. 

Where  a  master  knows,  or  by  tbe  use  of  due 
diligence  might  know,  that  the  tools  and  ma- 
chinery in  use  in  his  buriness  are  not  reason- 
ably safe,  it  is  negligence  on  his  part  to  fail  to 
remedy   the   defects. 

FEd.  Note.— For  cases  in  point,  see  Ont  Dig. 
vol.  34,  Master  and  Servant,  IS  243,  248.] 

6.  Same— NoTicB. 

Notice  to  the  person  in  general  charge  of 
tbe  business  of  the  master  tbat  the'  machmery 
is  imsafe  or  dangerous  is  in  law  notice  to  the 
master. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34.  Master  and  Servant,  f  261.] 

7.  Same— CoNTftiBtrroBT  Nesi-toence. 

A  master  is  not  liable  where  the  servant, 
with  knowledge  of  defects  in  the  machinery, 
continues  to  use  the  same. 

FEd.  Note.— For  coses  in  point,  see  Ont.  Dig. 
vol.  34,  Master  and  Servant,  SS  706-709.] 

8.  Same— BuBDEN  of  Pboof. 

In   an    action   by   a   servant   for    injuries 
through  nejriigence  of  the  master  in  providing  ° 
unsafe  machinery,  the  burden  of  proving  socC 
negligence  is  on  the  servant. 

TEd.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  34,  Master  and  Servant  SS  895-90%DlC 
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9.  SAJO— GORTBIBTTTOBT  NeQUOENCE. 

In  an  action  by  a  servant  for  injuries 
through  negligence,  the  burden  of  proving  con- 
tributory negligence  rests  upon  the  master. 

lEi.  Note.— For  cases  in  point,  see  Cent  Dig. 
VOL  34,  Master'  and  Servant,  §  008.] 

10.  Sahx— Knowledok  of  Defects. 

In  an  action  for  injuries  to  a  servant  by 
reason  of  defective  machinery,  the  burden  of 
proving  that  plaintiff  had  knowledge  before  the 
accident  of  the  defect  is  on  defendant,  unless 
it  appears  that  plaintiff  knew  or  should  have 
known  of  the  defect  complained  of. 

iEd.  Note. — For  cases  in  point,  see  Cent,  Dig. 
.  34,  Master  and  Servant,  {{  907,  908.] 

11.  Sams— Pbesumftions. 

Where  a  servant  engages  himself  in  any 
specific  work,  the  master  has  a  right  to  presume 
that  he  has  all  the  knowledge  and  skill  neces- 
sary to  the  performance  of  the  work  in  a  rea- 
sonably safe  manner. 

[Eld.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  84,  Master  and  Servant,  S!  601,  602,  783.] 

12.  Saue. 

A  person,  entering  on  a  dangerous  employ- 
moit,  not  only  assumes  the  risk  ordinarily  in- 
cident thereto,  but  also  the  risk  he  may  mcur 
from  manifest  peril. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  84,  Master  and  Servant,  $i  610,  612,  618.] 

18.  Dahaqes— Pebsonal  Injubieb. 

In  an  action  for  injuries  to  a  servant 
through  negligence  of  the  master  in  furnishing 
unsafe  machinery,  plaintiff  is  entitled  to  re- 
cover for  such  sum  as  will  reasonably  compen- 
sate him  for  his  injuries,  including  his  loss  of 
time  and  wages,  his  pain  and  suffering  in  the 
past,  and  such  as  may  come  to  him  in  the  fu- 
ture, and  for  such  permanent  injuries  as  he  may 
sustain,  as  well  as  any  pecuniary  loss  and  dis- 
ability to  earn  a  living  In  the  future,  as  the 
result  of  such  accident 

Action  by  Sam  Bowrlng,  an  Infant,  against 
the  Wilmington  Malleable  Iron  Company. 
Verdict  tor  defendant 

Argued  before  LORH,  O.  J,  and  PBNNB- 
WILL  and  BOTCB,  JJ. 

Levin  Irving  Handy  and  Herbert  L.  Rice, 
for  plaintiff.  Thomas  F.  Bayard  and  J.  Har- 
Tey  Whlteman,  for  defendant 

PBNNEWILL,  J.  (charging  Jury).  This  Is 
an  action  brought  by  Sam  Bowrlng,  the 
plalnUff,  to  recover  damages  from  the  Wil- 
mington Malleable  Iron  Company  for  per- 
sonal injuries  alleged  to  have  been  caused 
by  the  negUgeice  of  said  company.  We  de- 
cline to  give  you  binding  Instructions,  as  re- 
quested by  the  defendant  in  its  first  prayer. 

It  is  claimed  by  the  plaintiff  that  the  de- 
fendant was  negligent  In  furnishing  him 
with  an  unsafe  and  dangerous  machine, 
known  as  a  "Jointer,"  or  "buzz  planer,"  to  be 
used  in  connection  with  the  work  he  was 
employed  and  directed  to  do  as  a  pattern 
maker;  that  In  using  such  machine,  on  the 
1st  day  of  January  1904,  at  the  works  or 
shops  of  the  defendant  In  this  city,  for  the 
purpose  of  planing  the  surface  of  a  board 
and  taking  therefrom  an  eighth  of  an  Inch 
cut,  the  board  was  kicked  or  thrown  from 
his  bauds,  resulting  In  his  right  hand  being 
plunged  Into  the  revolving  knives  of  the 
machine,  and  the  fingers  and  thumb  thereof 


cut,  torn,  and  lacerated  to  Stach  an  extent 
that  some  of  the  fingers  had  to  be  amputated: 
and  that  by  reason  of  such  injuries  he  suf- 
fered much  pain,  and  also  suffered  great  loss 
on  account  of  his  alleged  inability  to  follow 
his  trade  of  pattern  maker.  The  plaintiff 
has  averred  In  his  declaration  that  said  ma- 
chine was  unsafe  In  several  respects,  but  has 
offered  evidence  In  support  of  only  two  of 
these  averments:  (1)  That  the  machine  was 
unsafe  because  the  power  used  to  revolve  the 
knives  was  applied  by  such  a  negligent  and 
careless  arrangement  of  the  shafts  or  gearing 
that  the  knlv6s  revolved  at  a  dangerously 
slow  rate  of  speed ;  and  (2)  because  the  rear 
table  of  the  Jointer  machine,  between  which 
and  the  front  or  receiving  table  the  knives 
revolved,  was  fixed  at  a  lower  plane  or  level 
than  the  periphery  or  highest  point  reached 
by  the  knives  In  their  revolutions.  The  plain- 
tiff claims  that  the  board  he  was  working 
upon  at  the  time  of  the  accident  was  kicked 
or  thrown  from  bis  hands,  and  his  Injuries 
happened  because  of  one  or  the  other  of  such 
unsafe  features  of  the  machine,  or  a  combina- 
tion of  the  two ;  that  It  was  the  duty  of  the 
master,  and  not  of  the  servant,  to  see  that 
said  rear  table,  called  by  the  plaintiff  the 
"perman^t  table,"  was  at  all  times  in  a 
safe  condition  and  properly  adjusted;  and 
that  the  risk  was  not  such  as  the  servant 
asstmied  in  the  discharge  of  his  duties. 

The  defendant  company  claims  that  the 
said  machine  was  reasonably  safe  for  the 
v^ork  It  was  designed  to  do  and  adapted  to 
the  purpose  of  the  employment  It  denies 
that  the  company  was  guilty  of  any  negli- 
gence that  caused  the  injury  to  the  plaintUT, 
and  Insists  that,  if  there  was  any  such  negli- 
gence, it  was  the  negligence  of  the  plaintiff, 
and  not  of  the  defendant  The  company  con- 
tends that  the  plaintiff  made  application  to 
it  for  work  as  a  Journeyman  pattern  maker — 
that  Is,  a  pattern  maker  who  had  fully  served 
his  appr^itlceshlp  at  such  trade  and  was  an 
experienced  and  competent  workman  in  the 
line  of  the  empUtyment  he  sought;  that  he 
was  employed  as  such  experienced  workman ; 
and  that.  If  the  rear  table  was  too  low  at 
the  time  he  undertook  the  work  which  re- 
sulted In  his  Injury,  it  was  his  duty  to  ad- 
Just  it  before  commencing  his  wvrk,  and  If 
the  knives  of  the  machine  revolved  danger- 
ously slow,  the  danger  from  such  cause  was 
not  latent  and  concealed,  but  patent  appar- 
ent, and  obvious,  and.  If  the  plaintiff  saw  fit 
to  use  the  machine  under  such  conditions,  he 
assumed  the  risk  and  cannot  hold  the  com- 
pany liable. 

The  relation  existing  between  the  defend- 
ant company  and  the  plaintiff  at  the  time  of 
the  accident  was  that  of  master  and  serv- 
ant and  the  primary  duty  Imposed  upon  the 
defendant  towards  the  plaintiff  In  the  course 
of  his  employment  by  reason  of  this  relation 
was  to  furnish  him  reasonably  safe  tools, 
machinery,  and  appliances  with  which  to 
work.    The  tools  oi  machlnerr  used  need  not 


Del.) 


BOWBING  T.  WILMINGTON  MALLEABLE  IRON  CO. 


871 


be  of  the  safest  best,  nor  of  tbe  most  im- 
pToved  kind.  It  Is  sufficient  If  they  are 
reasonably  safe  and  adapted  to  the  purpose 
of  the  employment.  If  the  master  falls  to  ob- 
serve this  rule  of  law,  and  injury  results 
to  his  servant  from  such  failure,  he  becomes 
liable  therefor  on  the  ground  of  negligence. 
In  the  performance  of  this  duty  tbe  master 
must  use  all  reasonable  care  and  prudence 
for  the  safety  of  the  servant,  having  regard 
to  the  character  of  the  work  to  be  performed. 
Such  care  must  be  In  proportion  to  the  danger 
of  the  employment  Tbe  servant  has  tbe 
right  to  rely  on  the  master  for  the  perform- 
ance of  this  duty,  without  hiquiry  on  bis 
part  The  servant  assumes  no  risk  whatever 
as  to  such  primary  duty  at  tbe  time  he  enters 
upon  his  employment;  bat  he  does  assume 
all  tbe  ordinary  risks  incident  to  tbe  em- 
ployment, such  as  are  patent  seen,  and 
known,  or  which  may  be  seen  and  known 
by  tbe  ordinary  use  of  his  senses,  and  he  is 
required  to  exercise  due  care  and  caution  in 
the  course  of 'his  employment  to  avoid  dan- 
gers and  injuries,  for  the  master,  having 
performed  the  primary  duties  required  of 
blm,  is  not  an  Insurer  of  tbe  safety  of  bis 
servants.  It  Is  tbe  duty  of  the  master,  also, 
to  maintain  said  tools  and  machinery  in  a 
reasonably  safe  condition  so  long  as  they  ape 
continued  In  use.  If  the  master  knows,  or  by 
the  use  of  due  diligence,  might  know,  that  the 
tools  and  machinery  In  use  in  his  business 
are  not  reasonably  safe,  it  is  negligence  on 
his  part  to  fail  to  remedy  and  correct  the 
defects  of  which  he  has  knowledge,  or  by  the 
exercise  of  due  diligence  he  might  discover. 
Notice  to  the  foreman  or  po'son  in  general 
cliarge  of  the  business  that  the  machinery  is 
unsafe  or  dangerous'  is,  in  law,  notice  to  the 
master;  and  after  the  receipt  of  such  notice 
it  would  l>e  negligence  on  the  part  of  tbe 
master  to  fall  to  make  such  machinery  rea- 
sonably safe  for  the  servant  In  his  employ- 
ment. But  in  such  case  tbe  master  would  not 
be  liable  If  tbe  servant  having  knowledge  of 
such  defect  continued  to  use  such  machinery. 
The  servant  must  always  exercise  such  care 
and  caution  to  avoid  danger  as  the  circum- 
stances reasonably  require,  and,  the  greater 
tbe  danger,  the  greater  the  care,  diligence, 
and  caution  required. 

Tills  action  Is  based,  as  you  have  doubt- 
less observed,  upon  negligence;  and  It  will 
be  for  you  to  determine  whether  it  was  the 
negligence  of  tbe  defendant  company  that 
caused  the  injuries  of  the  plaintiff,  because, 
If  they  were  caused  by  the  plaintiff  himself, 
or  by  any  one  else,  or  from  any  cause  other 
than  the  negligence  of  the  defendant  the 
plaintiff  cannot  recover.  Tbe  burden  of  prov- 
ing that  It  was  the  negligence  of  the  de- 
fendant that  caused  the  injury  Is  cast  up- 
on the  plaintiff,  and  It  must  l>e  proved  to 
your  satisfaction  by  a  preponderance  of  tbe 
evidence.  Negligence  Is  never  presumed,  and 
this  applies  as  well  to  contributory  negli- 
gence on  the  part  of  the  plaintiff ;   and  tbe 


burden  of  proving  It  rests  upon  tbe  defend- 
ant if  It  does  not  appear  from  the  testi- 
mony produced  by  the  plaintiff.  The  burden 
of  proving  that  the  servant  had  knowledge 
before  the  accident  of  the  particular  defect 
in  the  machine  likewise  rests  upon  the  de- 
fendant, unless  the  Jury  believe  from  the 
testimony  of  the  plaintiff,  or  other  evidence 
in  the  case.  Including  tbe  knowledge  and 
experience  of  the  plaintiff,  that  be  knew  or 
should  have  known  of  the  defect  complained 
of. 

Negligence,  In  legal  contemplation,  is  the 
want  of  ordinary  care ;  that  is,  the  want  of 
such  care  as  an  ordinarily  prudent  and  care- 
ful man  would  use  under  similar  circum- 
stances. It  has  been  defined  to  be  the  fail- 
ure to  observe,  for  the  protection  of  the  in- 
terests of  another  person,  that  degree  of 
care,  precaution,  and  vigilance  which  the 
circumstances  Justly  demand,  whereby  such 
other  suffers  injury.  To  entitle  the  plaintiff 
to  recover  in  this  action,  he  must  satisfy 
you  that  the  injuries  oomplabaed  of  resulted 
from  the  negligence  of  the  defendant  and 
that  at  the  time  of  the  accident  he  was  him- 
self without  any  fault  which  proximately 
entered  Into  and  contributed  to  his  Injuries; 
for  If  at  that  time  bis  own  negligence  prox- 
imately contributed  to  his  Injuries  It  would 
defeat  bis  right  to  recover.  Even  though  the 
defendant  company  may  have  been  negli- 
gent on  Its  part,  yet  If  the  negligence  of  the 
plaintiff  contributed  to  and  entered  Into  tbe 
accident  at  the  time  of  tbe  injury,  your  ver- 
dict should  be  for  the  defendant,  as  the 
plaintiff  In  such  case  would  be  guilty  of  con- 
tributory negligence.  Where  there  Is  contrib- 
utory negligence,  the  law  will  not  attempt  to 
measure  the  proportion  of  blame  or  n^li- 
gesofM  to  be  attributed  to  each  party.  Where 
a  servant  engages  himself  In  any  specific 
work,  such  as  operating  the  Jointer  In  this 
case,  the  master  has  the  right  to  presume 
that  the  servant  has  the  knowledge,  experi- 
ence, and  skill  necessary  for  the  performance 
of  the  work  so  undertaken  In  a  reasonably 
safe  and  proper  manner.  In  the  absence  of 
knowledge  to  tbe  contrary;  and  especially 
has  tbe  master  tbe  right  so  to  presume  If 
the  servant  represents  or  holds  himself  out 
to  the  employer  as  experienced  In  such  work. 
And  when  a  person  enters  upon  a  danger- 
ous employment  he  not  only  assumes  tbe 
risk  ordinarily  Incident  thereto,  but  also  the 
risk  he  may  Incur  from  manifest  peril.  Ma- 
ny employments  are  necessarily  dangerous. 
Some  are  very  dangerous.  Tbe  servant,  how- 
ever, assumes  all  the  ordinary  and  usual 
risks  of  his  employment,  and  also  all  the 
risks  which  he  knows  or  ought  to  know,  how- 
ever dangerous  the  employment  may  be  which 
he  engages  in.  He  is  presumed  to  have  con- 
tracted with  reference  to  all  the  hazards  and 
risks  incident  to  the  employment 

In  determining  whether  the  plaintiff  at  tbe 
time  of  the  accident  was  exercising  due  care 
and  caution,  the  Jury  should  consider  all  the 
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testimony  In  tbe  case  baying  any  bearing 
upon  tbe  point.  Ton  bave  beard  tbe  testi- 
mony In  this  case.  Tou  are  tbe  exclusive 
Judges  of  tbe  credibility  of  witnesses  and  of 
tbe  welgbt  and  value  of  tbe  evidence.  You 
should  decide  tbis  case  according  to  tbe  evi- 
dence yon  bave  beard  from  tbe  witnesses  and 
tbe  law  as  tbe  court  bas  stated  It  to  you. 
If  you  believe  from  tbe  testimony  that  tbe 
machine  upon  which  tbe  plaintiff  was  work- 
ing at  tbe  time  be  was  Injured  was  not  then 
reasonably  safe  for  doing  tbe  work  In  which 
he  was  engaged,  and  that  tbe  Injuries  were 
caused  thereby,  and  shall  also  believe  that 
the  plaintiff  did  not  know  that  tbe  machine 
was  unsafe,  and  by  tbe  reasonable  use  of 
his  senses  could  not  bave  known  It,  and  that 
the  plaintiff  was  not  guilt?  of  any  negli- 
gence that  proximately  contributed  to  such 
injuries,  your  verdict  should  be  In  favor  of 
tlie  plaintiff  and  for  such  sum  as  will  rea- 
sonably compensate  him  for  bis  injuries,  in- 
dading  therein  his  loes  of  time  and  wages, 
hia  pain  and  suffering  In  tbe  past  and  such 
as  may  come  to  him  in  tbe  future,  and  for 
soch  permanent  injuries  as  be  may  have 
sustained,  as  well  as  any  pecuniary  loss  from 
disability  to  earn  a  living  in  the  future,  as 
the  result  of  such  accident  If  you  believe 
that  such  machine  was  reasonably  safe  for 
ttte  work  In  which  the  plaintiff  was  engaged, 
your  verdict  should  be  in  favor  of  the  de- 
feidant ;  and  even  though  you  should  be  8at- 
Isfled  tbat  said  machine  was  not  reasonably 
safe,  yet  if  you  believe  tbat  tbe  injuries  to 
the  plaintiff  were  caused  by  tbe  position  of 
the  rear  table,  and  such  position  of  tbe  table 
was  kiMwn,  or  in  the  exercise  of  due  caie 
should  bave  been  known  to  him,  or  that  it 
was  bis  duty  to  properly  adjust  tbe  some, 
your  verdict  should  be  for  the  defendant. 
And,  further,  if  you  believe  that  said  injuries 
were  caused  by  tbe  slow  speed  of  the  knives 
of  the  machine,  and  tbat  the  plaintiff  knew, 
or  in  tbe  exercise  of  due  care  should  bave 
known,  tbat  tbe  knives  were  revolving  at  a 
dangerously  slow  rate  of  speed,  or  if  you  be- 
lieve tbat  tbe  Injuries  to  the  plaintiff  were 
proximately  caused  by  bis  own  negligence, 
your  verdict  should  be  for  tbe  defendant 

Verdict  for  the  defendant 


(«  Pan.  «7) 

STATE  V.  SOUTHARD. 

(Court  of  General  Sessions  of  Dplaware.    Sus- 
sex.   April  4,  1907.) 

1.  HroHWATS  —  Offenses  —  Obstbdchoh  — 

TiMB. 

In  a  proBecntion  for  obstructing  a  pifblic 
road,  in  violation  of  Hev.  Code  1852,  as  amend- 
ed 1893,  p.  501,  c  60.  8  31,  the  time  of  the  al- 
leiced  commission  of  the  offense,  as  laid  in  the 
indictment  is  not  material;  but  a  conviction 
may  be  sustained  by  proof  of  tbe  commission 
of  the  offense  at  any  other  time  within  two 
vears  immediately  preceding  the  finding  of  the 
indictment 

2.  Samk— Fences. 

The  placing  of  a  fence  across  a  public  road 
constitutes  an  obstruction,   witliin  Rev.  Code 


1852,  as  amended  189S,  p.  501,  e.  60,  (  31,  de- 
claring that  if  any  person  shall  obstruct  a  pal>- 
lic  road,  he  shall  be  deemed  guil^  of  a  misde- 
meanor. 

FEd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol  25,  Hi^ways,  {  444.] 

8.  Same— CsB. 

Rev.  Code  1852,  as  amended  1893,  p.  ^1,  e. 
60, 1  1,  declares  that  all  public  roads  previous- 
ly laid  out  as  such,  or  made  by  lawful  authority, 
or  which  have  been  used  as  such  and  maintained 
at  the  public  charge  for  20  years,  are  public 
highways.  Held,  that  such  section  was  descrip- 
tive of  public  highways  existing  at  the  time  of 
Its  enactment,  -and  did  not  apply  to  others  sub- 
sequently laid  out  by  public  authority  or  private 
dedication. 

4.  Dedication— Rktooatior. 

Where  land  in  controversy  liad  'been  dedi- 
cated to  the  public  for  a  street  by  the  filing  of 
a  plat,  a  subsequent  deed  of  the  dedicator  to 
adjoining  property,  the  description  of  which  in- 
cluded the  street  did  not  constitute  a  revoeation 
of  the  dedication,  but  operated  to  convey  to  the 
grantee  the  land  used  as  a  street  subject  to  the 
public  easement 

[Ed.  Note.— For  cases  in  pohit  see  Cent  Dig. 
vol.  15,  Dedication,  {{  77-79.] 

6.  HlOHWATB— FOBlf  OF  USB— BlTECT. 

Where  land  was  dedicated  to  the  public  as 
a  highway,  the  fact  that  persons  used  it  for  the 
storage  of  logs  to  be  loaded  on  oars  was  imma- 
terial to  the  existence  of  the  highway. 

fl.  Dedicatjoh— Plats— Rbcohd. 

Where  the  owner  of  land  laid  out  a  town 
and  put  a  plan  of  the  streets  on  record,  or  used 
such  plan  for  the  purpose  of  selling  the  lots, 
such  acts  constituted  evidence  of  an  actual  dedi- 
cation of  the  streets  to  public  use  according  to 
tbe  plan. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  15,  Dedication.  ||  84,  m,  88.] 

7.  Save  —  Evidence  —  SniTtciEROT  —  Hiob- 
WAYS— Right  of  Use. 

The  public  acquires  a  right  to  tfae  use  of  a 
highway  over  private  property  bv  any  use  of 
it  as  a  road  or  street,  accompanied  by  proof  of 
actual  dedication,  which  may  be  established  by 
the  making  of  improvements  on  land  by  the 
owner  tending  to  carry  out  the  plan  of  a  plat 
on  which  lota  and  streets  are  designated,  such 
as  building  fences  along  the  lines  of  the  streets 
as  shown  by  the  plat 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
VOL  16,  Dedication,  8|  15-18,  85.] 

Harry  0.  Southard  was  Indicted  for  ob- 
structing a  public  road.  Verdict,  guilty. 

Argued  before  SFBUANCE  and  BOTCB. 
JJ. 

Robert  H.  Richards,  Atty.  Gm.,  for  tbe 
State.  Robert  0.  White  and  A.  F.  Polk,  for 
defendant 


BOTCB,  J.  (charging  jiury).  Harry  a 
Southard,  the  defendant  is  charged  with 
obstructing  a  public  road,  known  as  "Front 
Street,"  or  "Hallroad  Avenue,"  in  Lincoln 
City,  this  county,  on  tbe  Ist  day  of  Marcii, 
A.  D.  1906,  and  on  divers  other  days,  by 
erecting  a  fence  In  said  road  or  street  be- 
tween Johnson  and  Greenley  avenues.  Tbe 
Indictment  was  found  under  chapter  60,  { 
31,  p.  501,  Rev.  C^e  1852,  as  amended  1893, 
which  reads:  "If  any  person  shall  encroach 
upon,  obstruct  or  commit  any  nuisance  In 
a  public  road,"  etc.,  be  shall  be  deemed  gull< 
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ty  of  a  misdemeanor.  Tha  time  of  tbe  al- 
lied commission  of  tbe  otCenae,  sb  laid  in 
ttie  Indictment,  la  not  material.  If  tbe 
ofTense  was  committed  at  any  other  time 
within  two  years  immediately  before  the 
finding  of  tbe  indictment,  it  Is  sufficient 
Tbe  placing  of  a  fence  across  a  public  road 
or  street  would  constitute  an  obstruction 
wittiln  tbe  meaning  of  tbe  act  of  assembly. 

Counsel  for  the  defendant  contended  that. 
In  order  to  make  said  Front  street  or  Rail- 
road avenue  a  public  blgbway,  it  should  ap- 
pear that  tbe  street  bad  not  only  been  used 
as  a  public  blgbway,  but  likewise  that  it 
bad  been  maintained  by  tbe  public  for  20 
years,  and  in  support  of  the  conientlon  cited 
section  1,  c.  60,  p.  491.  of  tbe  Code  of  1852, 
amended  In  1893,  which  reads:  "All  public 
roads,  causeways  and  bridges  heretofore  laid 
out  as  such,  or  made  by  lawful  authority,  or 
which  have  been  used  as  such,  and  maintain- 
ed at  the  public  cuarge  for  twenty  years, 
are  declared  to  be  common  highways."  Lin- 
coln City  has  been  laid  out  since  the  framing 
of  this  act^  and  we  do  not  think  the  act  is 
applicable  to  this  case.  This  section  was  In- 
tended to  be  descriptive  of  public  highways 
existing  at  tbe  time  of  its  enactment,  and 
it  is  not  inclusive  of  other  public  highways 
subsequently  laid  out  by  public  authority  or 
by  private  dedication.  Tbe  act  was  intend- 
ed to  be  a  modification  of  the  common  law 
respecting  roads  claimed  to  be  such  by  the 
Indulgence  of  landowners,  so  as  to  prevent 
forfeitures  of  their  lands.  In  the  case  of 
Johnson  v.  Stayton,  6  Har.  (Del.)  448,  ttae 
court  said:  "So  many  neighborhood  roads 
exist  by  tbe  indulgence  of  landowners,  that 
the  common  law  was  considered  harsh  In  ref- 
erence to  forfeiting  private  land  by  indul- 
gence, and  the  Legislature  lias  required  that 
such  a  road  shall  have  not  only  been  used, 
but  maintained  and  kept  up  t^  tbe  public 
for  20  years,  to  make  it  a  public  road  against 
tbe  owner  of  tbe  land." 

In  this  case  tbe  state  claims  that  Abel  8. 
Small,  baving  previously  purchased  the  site 
of  Lincoln  City,  laid  it  out,  and  caused  a  plot 
or  plan  of  it  to  be  made  between  January 
and  April,  1S65;  that  in  the  plot  be  designat- 
ed lots,  streets,  avenues,  etc.;  that  among 
them  was  the  said  Front  street  or  railroad 
avenue,  which  extended  north  and  south,  of 
ttae  width  of  100  feet  ob  each  side  of  the 
center  line  of  tbe  right  of  way  of  the  rail- 
road company,  ttae  said  rigbt  of  way  having 
at  ttaat  time  been  graded,  but  tbe  road  was 
not  completed  for  some  two  years  tbere- 
after;  that  Small  made  an  actual  dedication 
of  said  street,  as  thus  laid  out,  to  public  use. 
It  is  further  claimed  that  be  sold  lots  accord- 
ing to  tbe  said  plot  or  plan,  which  be  caused 
to  be  exhibited;  that  on  the  lOtfa  day  of  July, 
A.  D.  1885»  be  and  his  wife,  by  tbeir  deed 
of  baigain  and  sale,  conveyed  to  James  J. 
Jackson  all  tliat  certain  lot,  situate  at  Lin- 
coln, lying  south  of  the  Main  avenue,  run- 
ning east  and  west,  and  extending  east  to 


tbe  railroad,  adjoining  landa^  etc.,  contain- 
ing, etc.,  be  having  first  erected  a  bouse 
thereon  and  placed  a  fence  on  tbe  line  be- 
tween tbe  said  lot  and  the  westerly  side  of 
said  street,  and  likewise  planted  shade  trees 
along  tbe  said  fence;  that  tbe  fence  was  re- 
built In  1879,  and  remained  from  then  until 
a  year  or  more  ago,  when,  being  in  a  dilapi- 
dated condition,  tbe  defendant,  tbe  present 
owner  of  tbe  lot,  removed  it,  and  also  cut 
down  the  shade  trees.  It  te  furtb»  claimed 
that  the  said  street  bas,  from  tbe  time  it  was 
so  laid  out  and  plotted,  down  to  tbe  time  the 
defendant,  as  it  is  allegea,  placed  a  fence 
across  it,  been  used  as  a  public  street  by  the 
public  uninterruptedly,  so  far  as  Small,  or 
any  one  claiming  under  him,  is  concerned. 

Counsel  for  tbe  -  defendant  contend  that 
the  deed  from  Small  and  wife  to  Jackson, 
conveying  as  it  did  all  tbe  land  described 
therein  east  to  the  railroad,  operated  as  a 
revocation  of  the  dedication  of  said  street,  as 
evidenced  by  said  plot  "We  say  to  you  that. 
If  you  find  that  there  Was  an  actual  dedica- 
tion of  tbe  said  street  to  public  use  by  Small 
before  tbe  sale  of  tbe  lot  to  Jackson,  ttaen 
tbe  latter  took  title  to  said  lot  to  the  line  of 
the  railroad  subject  to  such  dedication,  and 
tbe  title  of  ttae  defendant  thereto  is  affected 
thereby. 

Counsel  for  tbe  defendant  also  contended 
that  tbe  said  street  was  not  and  bad  not  been 
used  as  a  public  highway,  but  simply  from 
license  for  the  purpose  of  a  log  yard,  and  as 
a  convenience  to  load  and  unload  freight  on 
tbe  railroad  cars.  We  say  to  you.  If  you  find 
that  there  was  a  dedication  of  said  street  as 
a  public  highway  by  Small,  then  the  fact  that 
persons  used  it,  rightfully  or  wrongfully,  for 
the  purpose  of  dropping  logs,  etc.,  to  be  load- 
ed In  the  cars,  Is  Immaterial. 

This  court  has  bold  that  no  particular  form 
or  ceremony  is  necessary  In  tbe  dedication  of 
land  to  public  use,  if  tbe  assent  of  tbe  own- 
er of  the  land  be  shown,  and  the  fact  of  use 
for  the  purposes  intended  by  tbe  dedication. 
If  the  owner  of  land  lay  out  a  town  and  put 
a  plot  or  plan  of  the  streets  on  record,  or 
exhibit  such  plot  and  sell  lots,  it  is  evidence 
of  actual  dedication  of  such  streets  to  public 
use  according  to  the  plan.  State  v.  Reybold, 
S  Har.  (Del.)  484. 

Tbe  public  acquires  a  right  to  the  use  of  a 
road  or  street  over  private  property  by  any 
use  of  It  as  a  road  or  street,  accompanied  by 
proof  of  actual  dedication;  and  the  m^ing 
of  improvements  on  land  by  ttae  owner,  tend- 
ing to  carry  out  tbe  plan  of  a  plot,  on  wtalch 
are  designated  lots  and  streets,  such  as 
building  fences  along  tbe  lines  of  tbe  streets 
as  shown  by  such  plot,  are  evidences  of  an 
actual  dedication.  If  you  find  that  Small 
did  make  an  actual  dedication  of  said  Front 
street  or  Railroad  avenue  to  public  use  as  a 
street  and  likewise  the  use  of  It  by  the  pub- 
lic as  a  street,  or  if  you  find  that  prior  to 
tbe  erection  of  said  fence  across  ttae  street  by. 
tbe  defendant  tbe  public  Iw^  |80(^53^^toM^ 
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or  any  one  claiming  through  Urn  was  con- 
cerned, an  uninterrupted  use  of  the  street  as 
a  public  highway  for  20  years,  then  such  use 
is  evidence  of  a  grant  or  dedication,  and  in 
either  case  your  verdict  should  be  guilty; 
otherwise,  your  verdict  should  be  not  gulll7. 

Verdict,  guilty. 

(6  Pen.  267) 

ROOBRS    T.    ROGERS. 

(Superior  C!onrt  of  Delaware.    Sussex.    April 

10,  1907.) 

1.  BviDEHCB—DKPOsrnoNS— Issues  iw  Equixx 
Oabb. 

Where,  in  a  suit  in  equity,  issues  were  sent 
to  the  Superior  Court  for  trial  to  a  jury,  depo- 
sitions of  witnesses  examined  and  cross-ezani- 
ined  twfore  an  examiner  in  the  Chancery  Court 
in  the  same  case  were  admissible  on  the  trial 
of  such  issues ;  the  deponents  having  since  died. 
VEd.  Note.— For  cases  in  point,  see  Ont,  Dig. 
vol.  20,  Evidence,  {{  2401-2405.] 

2.  Bills  and  Notes— Sealed  Instbuiieni>— 
considebatioh. 

An  obligation  under  seal  for  the  payment  of 
money  imports  a  valid  consideration,  until  the 
contrary  appears  from  the  evidence. 

[Ed.  Note.— For  coses  in  point,  see  Cent.  Dig. 
vol.  7,  Bills  and  Notes,  {S  16i32-l()U2.] 

8.  Gifts— Vauditt. 

A  person  of  sound  mind  and  lawful  age  may 
dispose  of  his  property  by  gift,  or  bind  himself 
by  an  instrument  under  seal  to  pay  money  te 
another,  without  any  valuable  consideration 

[Ed.  Note.— For  cases  in  point,  see  (jent.  Dig. 
vol.  24.  Gifts,  t  11.1 

4.  EVIDKNCX  — PBKSCIIPTIONS— BOBDER        Of 

Proof— Sanitt. 

Every  person  is  presumed  in  law  to  be  of 
sound  mind  until  the  contrary  is  sliown,  and  the 
burden  of  showing  unsoundness  rests  on  the  per- 
son asserting  it 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20.  Evidence,  i  83;  vol.  27,  Insane  Per- 
sons, {S  4-6.] 

5.  Bills   and    Notes— Oapacitt—Pbiok   Ih- 
capacitt. 

On  an  issue  as  to  intestate's  soundness  of 
mind  at  the  time  be  executed  a  note  under  seal, 
evidence  as  to  bis  mental  capacity  before  and 
after  the  time  he  executed  such  instrument  was 
material  only  for  the  purpose  of  aiding  the  jury 
to  determine  his  mental  condition  at  the  time 
the  instrument  was  made. 
a  Same. 

Where  it  is  shown  that  the  maker  of  a  note 
under  seal  was  mentally  unsound  and  incapable 
of  transacting  business  by  reason  of  old  age  lie- 
fore  he  executed  the  same,  the  jury  may  presume 
that  such  unsoundness  continued  and  existed 
at  the  time  the  instrument  was  executed,  unless 
the  contrary  is  shown. 

7.  Samb—Executioh— Capacity. 

Where  the  maker  of  a  note  under  seal  at 
the  time  he  executed  it  was  capable  of  exercis- 
ing tliouglit,  reflection,  and  Judgment,  knew 
what  he  was  doing,  and  had  sufficient  memory 
and  understanding  to  comprehend  the  nature 
and  cliaracter  of  the  transaction,  he  was  capa- 
ble of  making  the  note. 

8.  Fbaud—Pbksomptiors— Evidence. 

That  defendant  fraudulently  prevailed  on 
bis  father  by  deoeit  to  execute  end  deliver  to 
him  the  note  in  controversy,  while  inferable 
from  facts  proved,  if  sufficient  to  warrant  such 
inference,  could  not  be  presumed. 

SEM.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  23,  Fraud,  f  {  46,  47.] 


9.  BviDKKOB— Weight. 

Where  the  testimony  Is  conflicting,  It  Is  the 
duty  of  the  jary  to  reconcile  it  if  they  can ; 
otherwise,  to  accept  that  part  they  deem  worthy 
of  credit  and  reject  the  iKilance,  having  due  re- 
gard to  the  opportunity  and  capacity  of  the 
witnesses  to  know  that  of  which  they  speak  and 
their  apparent  fairness  or  bias, 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  {  2437.] 

Suit  by  William  F.  Rogers,  as  administra- 
tor of  William  E.  Rogers,  deceased,  against 
Nathaniel  H.  Rogers,  deceased.  On  issues 
sent  to  the  Superior  Court  by  the  chancellor 
for  trial  to  a  Jury. 

Argued  before  SPRUANCE  and  BOYCE, 
JJ. 

Charles  W.  Onllen,  for  plaintiff.  Charles 
S.  Richards  and  Frank  M.  Jones,  for  de- 
fendant 

At  the  trial  plaintiff's  counsel  asked  to  be 
allowed  to  read  to  the  Jury  the  depositions 
of  two  witnesses,  examined  and  cross-ex- 
amined before  the  examiner  in  the  Court  of 
Chancery  In  the  same  case  in  which  the  Is- 
sue bad  been  framed;  said  deponents  hav- 
ing since  died.  Counsel  for  defendant  ob- 
jected, contending  that  the  trial  of  the  is- 
sue was  a  trial  de  novo,  that  counsel  were 
entitled  to  re-examine  and  cross-examine 
the  witnesses,  and  that  the  Jury  should  see 
and  hear  the  witnesses  in  the  case. 

THE  COURT  having  first  suggested  tp 
defendant's  connsel  that  be  examine  the 
said  depositions  with  a  view  of  ascertain- 
ing whether  or  not  the  testimony  was  rele- 
vant, and  there  being  no  objection  on  the  lat- 
ter ground,  the  objection  was  overruled,  and 
the  depositions  were  read  to  the  Jury. 

SPRUANCE,  J.  (charging  Jury).  Yon  have 
been  Impaneled  and  sworn  to  try  two  Issues 
or  questions  of  fact,  which  have  been  sent 
by  the.  Chancellor  to  this  court  for  trial  by 
a  Jury.  These  Issues  or  questions  are  aa 
follows : 

"First  Whether  William  E.  Rogers  was 
of  sound  and  disposing  mind  and  memory 
and  competent  to  transact  business  at  the 
time  he  executed  and  delivered  to  hie  son. 
Nathaniel  H.  Rogers,  the  Judgment  note  or 
single  bill,  bearing  date  the  23d  day  of  July, 
A.  D.  1886,  for  the  real  debt  of  $1,580,  pay- 
able on  the  1st  day  of  August,  A.  D.  1896. 

"Second.  Whether  Nathaniel  H.  Rogers 
fraudulently  prevailed  upon  hla  father,  by 
deception  and  deceit,  to  execute  and  deliver 
to  him  his  judgment  note  or  single  bill  un- 
der seal  for  the  sum  of  $1,580,  bearing  date 
the  23d  day  of  July,  A  D.  1896,  payable, 
with  Interest  on  or  before  August  1,  A.  D. 
1896." 

The  attesting  witness  to  said  judgment 
note  has  testified  that  it  was  executed  in  bis 
presence  by  the  said  William  E.  Rogers  on 
the  day  of  Its  date,  July  23,  1896;  and  the 
fact  that  the  said  William  E.  Rogers  did  at 
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some  time  execute  said  -note  la  not  denied. 
Tbe  complainant,  William  F.  Sogers,  the  ad- 
ministrator of  his  father,  the  said  William 
El.  Rogers,  contends  (1)  that  at  the  time  the 
said  note  was  executed  by  the  said  William 
B.  Rogers  he  was  not  indebted  to  his  son, 
Nathaniel  H.  Rogers,  in  any  snm  whatever, 
and  that  there  was  no  consideration  for  said 
note ;  (2)  that  at  the  time  the  said  note  was 
executed  by  the  said  William  E.  Rogers  his 
mind  was  so  weakened  and  Impaired  by  old 
age  that  he  was  not  competent  to  transact 
business  of  this  character ;  (3)  that  the  said 
Nathaniel  H.  Rogers  "fraudulently  prevailed 
MVoa  his  father  by  deception  and  deceit  to 
execute  and  deliver  to  him"  the  said  note. 
Tbe  respondeat,  Nathaniel  H.  Rogers,  con- 
tania  that  on  and  before  the  said  23d  day 
of  July,  1896,  there  were  unsettled  accounts 
or  claims  between  him  and  his  father;  that 
his  father  owed  him  for  carpenter  work  on  a 
house  built  in  1883,  and  also  for  board  for 
several  years  prior  to  the  said  23d  of  July, 
1886 ;  that  he  and  his  father  on  that  day  had 
a  settlemait,  upon  which  it  was  ascertained 
that  the  balance  due  to  him  from  his  father 
was  $1,590;  and  that  thereupon  his  father 
executed  and  delivered  to  him  tbe  said  note 
for  said  balance.  The  respondent  further 
contends  that  at  the  time  of  tbe  execution 
of  said  note  his  father  was  of  sound  and  dis- 
posing mind  and  memory,  and  competent  to 
transact  business  of  that  character;  and  he 
deales  that  he  fraudulently  prevailed  upon 
his  father,  by  deception  and  deceit,  to  ex- 
ecute and  deliver  to  him  the  said  note. 

An  obligation  under  seal  for  the  payment 
of  money  Imports  or  Implies  a  valid  consider- 
ation until  the  contrary  appears  from  the  evi- 
dence. A  man  of  sound  mind  and  of  lawful 
age  has  the  right  to  dispose  of  bis  property 
as  be  chooses.  He  may  give  it  away,  or  he 
may  bind  himself  by  an  Instrument  under 
seal  to  pay  money  to  another,  without  any 
valuable  consideration  whatever.    Every  per- 

'  son  is  presumed  in  law  to  be  of  sound  mind 
until  the  contrary  Is  shown,  and  the  burden 
of  showing  unsoundness  of  mind  rests  upon 
the  person  asserting  such  unsoundness. 

You  are  to  determine  from  the  evidence 
whether  the  said  William  B.  Rogers  was  of 
sound  and  disposing  mind  and  memory,  and 

'  competent  to  transact  business  of  the  charac- 
ter in  question,  at  tbe  time  he  executed  and 
delivered  said  note,  and  the  evidence  which 
you  have  heard  as  to  bis  soundness  or  un- 
soundness of  mind  and  his  capacity  or  in- 
capacity to  transact  business  before  or  after 
the  time  be  executed  said  note  is  material 
only  in  aiding  you  to  determine  his  mental 
condition  at  tbe  time  he  executed  the  said 
note.  If  you  are  satisfied  from  the  evidence 
that  the  said  William  B.  Rogers,  by  reason  of 
old  age,  was  mentally  unsound  and  incapable 
of  transacting  business  before  his  execution 
of  said  note,  you  may  presume  that  such  un- 
soundness and  incapacity  continued  until,  and 
existed  at  tbe  time  when,  said  note  was  ex- 


ecuted, unless  the  oontraiy  la  shown  by  the 
evidence  to  your  satisfaction.  If  the  said 
William  B.  Rogers,  at  the  time  he  executed 
the  said  note,  was  capable  of  exercising 
thought,  reflection,  and  Judgment,  knew  what 
he  was  doing  and  had  sufficient  memory  and 
understanding  to  comprehend  the  nature  and 
character  of  tbe  transaction,  he  was  capable 
of  making  the  said  note. 

In  determining  the  question  whether  tbe 
said  Nathaniel  H.  Rogers  fraudulently  pre- 
vailed upon  his  father,  by  deception  and  de- 
ceit, to  execute  and  deliver  tbe  said  note,  you 
should  bear  in  mind  that  fraud  is  not  to  be 
presumed,  but  must  be  proved  by  tbe  party 
alleging  it  Such  fraud,  however,  may  be  in- 
ferred from  facts  proved.  If  such  facts  are 
sufficient  to  warrant  such  inference.  To  war- 
rant you  in  finding  that  Nathaniel  H.  Rogers 
fraudulently  prevailed  upon  his  father  to 
execute  the  said  note,  you  should  be  satisfied 
from  the  evidence  that  such  influence  was 
fraudulent,  and  that  it  was  such  that  the 
said  William  B.  Rogers  was  too  weak  to  re- 
sist, such  as  deprived  him  of  bis  free  will, 
and  such  as  substituted  tbe  will  of  Nathaniel 
H.  Rogers  for  the  will  of  his  father.  Tbe 
degree  of  Influence  necessary  to  control  the 
mind  of  William  B.  Rogers  would  depend 
upon  his  mental  and  physical  condition  at  the 
time.  A  man  mentally  and  physically  weak 
would  be  more  susceptible  to  such  Influence 
than  one  who  is  mentally  and  physically 
stroi^ 

Where,  as  in  this  case,  the  testimony  Is 
conflicting,  you  should  reconcile  it  If  you  can; 
but.  If  yon  cannot  do  so,  you  should  accept 
as  true  that  part  of  it. which  you  deem  worthy 
of  credit,  and  reject  that  part  of  it  which  you 
deed  unworthy,  of  credit,  having  due  regard 
to  the  opportunity  and  capacity  of  tbe  wit- 
nesses to  know  of  that  of  which  they  speak, 
and  their  apparait  fairness  or  bias.  Tour 
verdict  should  be  giyen  as  you  find  tbe  pre- 
ponderance or  greater  weight  of  the  evidence. 

Verdict:  As  to  the  first  issue,  "No;"  as  to 
the  second  issue,  "Yes." 


(lot  He.  les) 

8T0NB  T.  Mcl/AIN  et  aL 

(Supreme  Judicial  Court  of  Maine.     Dee.  1« 
1906.) 

WUXS  — CtoHSTBUCTION— TBtJSr— TKBltlWATION 

OF  TsusT— "Family." 

The  fourth  clause  of  the  will  of  Mary  J. 
Stewart  ia  as  follows:  "All  the  rest  and  remain- 
der of  my  estate  of  every  kind  real  and  personal 
I  give  and  devise  to  said  Gertrude,  Martha  and 
Cara,  wives  of  my  sons  Charles,  Edward  and 
Rowland)  and  to  my  son  Harry  D.  Stewart, 
equally  share  and  share  alik&  and  I  wish  that 
the  indebtedness  of  Thoa.  J.  Stewart  &  Co. 
shall  l>e  deducted  from  the  shares  and  prop- 
erty BO  given  and  devised  to  the  said  wives  of 
my  sons  Charles,  Edward  and  Rowland,  and 
that  tbe  property  so  as  above  given  to  said 
three  wives  of  my  three  sons  be  for  the  educa- 
tion of  their  children  and  tbe  support  of  their 
families  respectively— and  I  enjoin  them  to  so 

use  and  expend  it."     Since  the  death  of  the 

"^  LTigiiizea  Dy  >^j\^vyV  i\^ 
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testatrix,  Rowland  has  deoeaud  leavlnr  no  chil- 
dren, and  the  wife  Cara  has  married. 

Heid,  that  she  is  no  longer  a  member  of  the 
family  of  Rowland ;  that  by  said  clause  she 
took  the  entire  beneficial  interest  in  the  estate 
devised  to  her  subject  to  a  particular  and  tem- 
porary charge ;  that  the  purposes  of  the  trust 
created  upon  said  estate  have  been  accomplished 
and  the  trust  thereby  terminated ;  and  that 
said  estate  shonld  be  paid  and  turned  over  to 
her.  See  Clifford  v.  Stewart,  49  AU.  52,  85  Me. 
88. 

(Official.) 

Caee  Reported  from  Supreme  Jadldal 
Court,  Peuobscot  County,  in  Kquity. 

Bill  by  Horace  A.  Stone,  trustee,  against 
Cara  A.  Mcl/aln  and  others.  Case  reported. 
Decree  rendered. 

Bill  In  equity  brought  by  the  plaintiff  as 
trustee  under  the  last  will  and  testament  of 
Mary  M.  Stewart,  late  of  Bangor,  deceased, 
asking  the  court  to  determine  whether  or 
not  a  certain  trust  created  under  the  last 
will  and  testament  of  said  deceased  had 
been  terminated,  and,  if  so  to  determine,  to 
whom  the  property  held  by  the  plaintiff  as 
trustee  under  said  last  will  and  testament 
should  be  paid  and  turned  over. 

The  facts  are  stated  in  the  bill,  which, 
omitting  formal  parts,  is  as  follows: 

"Horace  A.  Stone,  of  Bangor,  In  said  Pen- 
obscot county,  a  trustee  under  the  will  of 
Mary  M.  Stewart,  as  herelnaft^  set  forth, 
complains  against  Cara  A.  McLaIn,  of  Can- 
non City.  In  Fremont  county,  state  of  Colo- 
rado, and  against  Milton  S.  .Clifford,  of  said 
Baugor,  administrator  with  the  will  annexed 
of  Mary  M.  Stewart,  late  of  said  Bangor, 
deceased,  and  against  Arthur  Chapln,  of  said 
Bangor,  administrator  of  the  estate  of  Row- 
land W.  Stewart,  late  of  said  Bangor,  de- 
ceased, and  against  Charles  M.  Stewart, 
Gertrude  H.  Stewart,  and  Harry  D.  Stewart, 
all  of  said  Bangor  and  against  Edward  L. 
Stewart  and  Martha  J.  Stewart,  both  of  Sault 
Ste.  Marie  in  the  province  of  Ontario  In  the 
Dominion  of  Canada,  and  says: 

"First  Mary  M.  Stewart,  formerly  of  said 
Bangor,  died  on  the  14th  day  of  August,  A. 
D.  1899,  and  left  a  last  will  and  testament, 
which  was  duly  approved  and  allowed  by 
the  probate  court  of  said  Penobscot  county 
at  the  December  term  of  said  court,  A.  D. 
1899,  and  said  .Milton  S., Clifford  was  duly 
appolated  and  qualified  as  administrator 
with  said  will  annexed  of  said  Mary  M. 
Stewart  A  copy  of  said  will  Is  attached, 
marked  'Exhibit  A,'  and  made  a  part  of  this 
bill  as  thouRh  fully  recited  at  length  herein. 

"Second.  By  the  fourth  paragraph  of  said 
will  the  testatrix,  said  Mary  M.  Stewart 
made  bequests  In  the  fcrilowing  terms,  via.: 
'IV.  All  the  rest  and  remainder  of  my  estate 
of  every  kind  real  and  personal  I  give  and 
devise  to  said  Gertrude,  Martha  and  Cara, 
wives  of  my  sons  Charles,  Edward  and  Row- 
land and  to  my  son  Harry  D.  Stewart  equal- 
ly, share  and  share  alike,  and  I  wish  that 
the  Indebtedness  of  Thos.  J.  Stewart  &  Go. 
shall  be  deducted  from  the  shares  and  prop- 


erty so  given  and  devised  to  the  said  wtTes 
of  my  sons,  Charles,  Edward  and  Rowland, 
and  that  the  prc^erty  so  as  above  given  to 
said  three  wives  of  my  three  sons  be  for 
the  education  of  their  children  and  the  sup- 
port of  their  families  respectively — and  I  en- 
Join  upon  them  so  as  to  use  and  expend  it' 

"Third.  The  defendants  Charles  M.  Stew- 
art Edward  L.  Stewart  and  Harry  D.  Stew- 
art, together  with  Rowland  W.  Stewart  (then 
alive  but  since  deceased),  were  the  only  chil- 
dren and  heirs  at  law  of  said  Mary  M.  Stew- 
art and  all  said  children  survived  ber.  The 
defendant  Cara  A.  McLain  was  at  the  date 
of  the  death  of  Mary  M.  Stewart  the  wife 
of  Rowland  W.  Stewart  and  Gertrude  H. 
Stewart  was  then  and  still  is  the  wife  of 
Charles  M.  Stewart  and  Martha  3.  Stewart 
was  then  and  still  Is  the  wife  of  Edward  L. 
Stewart. 

"Fourth.  As  to  the  property  bequeathed 
to  said  Cara,  wife  of  Rowland  W.  Stewart 
by  the  fourth  paragraph  of  the  aforesaid 
will  the  testatrix,  said  Mary  M.  Stewart 
created  a  trust  and  said  Cara  having  failed 
to  qualify  as  trustee  upon  due  proceedings 
had  at  the  September  term  of  the  probate 
court  for  said  Penobscot  county,  A.  D.  1901, 
said  Rowland  W.  Stewart  was  appointed  and 
thereupon  qualified  as  trustee  to  adminlsta 
said  trust  and  received  the  trust  funds  and 
administered  them  till  bis  death,  but  no  part 
of  the  principal  or  interest  of  said  fund  was 
paid  out  to  or  for  any  cestui  que  trust 

"Fifth.  Said  Rowland  W.  Stewart  died 
the  29th  day  of  September,  A.  D.  1804,  and 
upon  due  proceedings  had  jova  complainant 
Horace  A.  Stone,  was  appointed  trustee  in 
the  place  of  said  Rowland  W.  Stewart  at 
the  April  term  of  said  probate  court  A.  D. 
1806,  and  has  qualified  as  said  trustee,  and 
received  the  trust  funds,  and  is  now  sncb 
trustee. 

"Sixth.  At  the  December  term  of  said  pro- 
bate court,  A.  D.  1904,  said  Arthur  Chapln 
was  appointed  administrator  of  the  estate 
of  said  Rowland  W.  Stewart,  and  has  quali- 
fied as  such  and  Is  now  sueh  administrator. 

"Seventh.  For  more  than  three  years  aatt 
previous  to  the  death  of  said  Rowland  W. 
Stewart  said  Rowland  W.  Stewart  and  «ald 
Cara  did  not  live  together  as  husband  and 
wife,  and  since  the  death  of  said  Rowland 
W.  said  Cara  A.  has  married,  and  her  name 
is  now  Cara  A.  McLaln.  No  children  were 
ever  bom  to  said  Rowland  W.  Stewart,  and 
bis  wife,  Cara,  and  the  defendants  Charles 
M.  Stewart,  Bldward  L.  Stewart,  and  Harry 
D.  Stewart  are  the  sole  heirs  of  said  Row- 
land W.  Stewart. 

"Eighth.  All  the  property  in  the  hands  of 
the  trustee  Is  personal  property,- and  aggre- 
gates about  eleven  thousand  dollars  ($11,000). 

"Wlierefore  your  complainant  prays  this 
honorable  court  to  determine  and  decree: 

"(1)  If  said  trust  has  been  terminated,  and, 
if  the  court  shall  so  decree,  then  to  determine 
and  decree  to  whom^the^yro,^Q^(«jg,^ 


Me.) 


STONB  T.  VoLAIN. 


877 


your  complainant   as   trustee  as  aforesaid 
shall  be  paid  and  turned  orer. 

"2.  If  tbe  said  trust  bas  not  been  terminat- 
ed, then  to  determine  and  decree  to  whom  he 
shall  pay  and  turn  over  tbe  trust  property 
In  his  bands,  and  how  much  thereof,  princi- 
pal and  income,  and  at  what  times. 

"That  the  complainant  may  have  such  oth- 
er and  farther  relief  as  the  natnre  of  tbe 
case  may  require." 

The  defendants  In  their  answers  admitted 
the  allegations  of  fact  In  tbe  bill  to  be  tme, 
and  Joined  In  the  prayer  of  the  bUL 

Tbe  will  of  tbe  said  Mary  M.  Stewart, 
which  Is  dated  Jnly  8, 1899,  and  was  by  bar 
duly  executed.  Is  as  follows: 

"I,  Mary  M.  Stewart,  of  Bangor,  Maine^ 
do  make  this  my  last  will. 

"I.  I  give  to  my  grandchildren  one  thou- 
sand $1,000  to  each  one  and  I  wish  and 
direct  that  this  shall  be  devoted  and  expend- 
ed for  their  education. 

"II.  I  give  to  each  of  my  sons  wie  hundred 
dollars,  to  each  ($100). 

"III.  I  give  to  Gertmde  H.  Stewart,  wife 
of  Charles  my  son,  to  Martha  J.  Stewart, 
wife  of  Edward  my  son,  to  Oeorgla  Stewart, 
wife  of  Harry,  my  son,  and  Gara  A.  wife  of 
Rowland,  my  son — being  tbe  wives  of  my 
four  sons,  all  tbe  furniture,  plate,  books,  In 
my  homestead  equally,  share  and  share  alike 
except  certain  pieces  and  articles  a  memo- 
randum of  which  to  be  made  by  me  or 
under  my  direction  which  I  wlsbgiren  to  tbe 
persons  named  In  said  memorandum  and  I 
enjoin  and  request  my  sons  and  their  wives 
to  deliver  the  articles  to  the  persons  as 
named  In  said  memorandum,  which  I  will 
have  made  by  Mrs,  Eva  Paiker. 

"IV.  All  the  rest  and  remainder  of  my  I 
estate  of  eveiy  kind  real  and  personal  I  give  i 
and  devise  to  said  Gertrude,  Martha,  and  i 
Cara  wives  of  my  sons,  Charles,  Edward  and 
Rowland  and  to  my  son  Harry  D.  Stewart  i 
equally,  share  and  share  alike,  and  I  wish  ; 
that  the  Indebtedness  of  Tho&  J.  Stewart  j 
ft  Oo.  shall  be  deducted  from  the  shares  and  i 
property  so  given  and  devised  to  the  said 
wives   of  my   sons,   Charles.   Edward   and  \ 
Rowland,  and  that  the  property  so  as  above 
given  to  said  three  wives  of  my  three  sons  , 
be  for  the  education  of  their  children  and  | 
the  support  of  their  families  respectively — 
and  I  enjoin  iqton  tbem  so  to  ose  and  ex-  ' 
pend  It.  j 

"I  hope  that  my  sons  and  their  wives  shall 
in  the  settlement  of  my  estate  and  the  divi- 
sion of  the  property  given  them  act  harmon- 
iously and  without  dissension  or  dispute. 

"I  appoint  my  four  sons  Edward,  Charles, 
Rowland  and  Harry  and  Charles  P.  Stetson  ' 
executors  under  this  will  and  It  Is  my  wish 
that  they  should  not  be  required  to  give 
bonds." 

Hearing  on  the  matter  was  had  before  . 
ttie  Justice  of  the  first  Instance  at  the  Feb- 
ruary rules,  1906.  where  it  was  agreed  that  , 
the  cause  should  be  reported  to  the  law  court 


"upon  bill  and  answers  for  determination 
thereof." 

Argued  before  WHlTEHOTJSB,  SAVAGE, 
POWERS,    PEABODT,    and    SPEAR,    3J. 

F.  H.  Appleton  and  Hugh  R.  Chaplin,  for 
plaintiff.  E.  G.  iiyder,  for  defendants  Cara 
A.  McLain  and  Arthur  Cbapln.  Milton  8. 
Clifford,  pro  se.  Terrence  B.  Towle  and 
Matthew  Laughlln,  for  defendants  Charles 
M.  Stewart,  Edward  L.  Stewart,  Harry  D. 
Stewart,  Gertrude  H.  Stewart,  and  Martha 
Stewart: 

POWERS,  J.  Bill  in  equity  to  conrtroe 
tbe  following  clause  of  the  will  of  Mary  J. 
Stewart: 

"IV.  All  the  rest  and  residue  of  my  estate 
of  every  kind  real  and  personal  I  give  and 
devise  to  said  Gertrude,  Martha  and  Cara, 
wives  of  my  sons  Charles,  E^dward  and  Row- 
land,  and  to  my  son  Harry  D.  Stewart,  equal- 
ly share  and  share  alike,  and  I  wish  that  the 
Indebtedness  of  Thos.  J.  Stewart  &  Co.  shall 
be  deducted  from  the  shares  and  property 
so  given  and  devised  to  the  said  wives  of  my 
sons  Charles,  Edward  and  Rowland,  and  that 
the  property  so  as  above  given  to  said  three 
wives  of  my  three  sons  be  for  the  education 
of  their  children  and  the  support  of  their 
families,  respectively — and  I  enjoin  upon 
them  so  to  use  and  expend  it." 

l^Is  clause  was  before  the  court  for  con- 
struction in  Clifford  v.  Stewart,  96  Me.  88, 
49  Atl.  52,  and  it  was  there  held  "that  the 
testatrix  intended  to  create  a  trust  upon  the 
estate  bequeathed  to  the  wives  to  the  ex- 
teat  of  securing  the  education  of  her  sons' 
diildren  and  the  support  of  their  families.'* 
TbB  court,  however,  at  that  time  declined  to 
declare  what  persons  had  any  interest  under 
this  clause  of  the  will,  and  the  extent, 
amount,  and  nature  of  such  Interest  Since 
then  Rowland  has  deceased  leaving  no  chil- 
dren, and  his  wife,  tbe  defendant  Gara  A. 
McLain,  has  remarried.  She  never  qnatllted 
as  trustee,  but  her  husband,  Rowland,  was 
appointed  by  the  probate  court  to  administer 
said  trust,  and  since  bis  decease  the  plain- 
tiff, Stone,  was  appointed  and  qualified  as 
trustee  tn  his  place.  The  trust  fund  In  the 
hands  of  the  trustee  amounts  to  about  $11,000 
in  petsonal  property.  No  part  of  the  fund 
has  been  paid  ont  to  or  for  any  cestui  que 
trust. 

This  court  Is  asked  to  determine: 

(1)  If  said  trust  has  been  terminated,  and, 
if  this  court  shall  so  decree,  then  to  deter- 
mine and  decree  to  whom  the  property  held 
by  said  trustee  shall  be  paid  and  turned  over. 

(2)  If  the  said  trust  has  not  been  terminat- 
ed, then  to  determine  and  decree  to  whom 
he  shall  pay  and  turn  over  the  trust  property 
In  his  hands,  and  how  much  thereof,  princi- 
pal and  Income,  and  at  what  times. 

At  the  date  of  tlie  will  the  three  sons, 
Charles,  Edward,  and  Rowland,  constituting 
the  firm  of  Thomas  J^^S^^art  &  Sons,  were 
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Indebted  to  the  creditors  of  the  firm  in  a 
sum  exceeding  Its  assets  In  addition  to  some 
?10,000  owed  by  them  to  the  testatrix.  What 
she  desired  was  tlie  education  of  the  children, 
the  support  of  the  families  of  the  sons,  to 
save  the  legacies  from  their  creditors,  and 
that  the  residue  of  the  estate  should  be 
divided  equally  and  fairly  among  all  her  sons. 
To  the*  son  who  was  solvent  she  gave  pne- 
fourth,  and  to  the  wives  of  the  other  three 
sons  she  gave  each  one-fourth,  charged  with 
a  trust  to  the  extent  of  securing  the  education 
of  the  children  of  the  three  sons  and  the 
support  of  their  families.  Thus  much  ai>- 
pears  and  is  settled  in  the  case  above  cited. 

We  find  nothing  in  the  will  or  In  the  snr> 
rounding  circumstances  to  show  that  the  tes- 
tatrix used  the  word  "family"  in  any  other 
than  its  common,  ordinary  sense,  of  those  who 
live  under  the  same  roof  and  form  the  fireside 
of  tbe  father  or  head  of  the  family.  At  the 
date  of  the  will  the  family  of  Rowland  con- 
sisted of  his  wife  and  himself.  After  his 
death  and  the  remarriage  of  his  wife,  his  fam- 
ily as  a  family  ceased  to  exist.  The  trust 
was  for  the  education  of  the  children  and  for 
the  support  of  the  individuals  composing  tbe 
respective  families  named,  so  long  as  -  they 
remained  memt)era  thereof.  The  testatrix  In 
the  case  of  the  children  could  not  have  in- 
tended that  they  should  not  only  have  been 
educated  and  supported  while  memtiers  of 
the  family,  but  should  also  be  supported 
from  the  tjrust  fund  during  their  entire  lives, 
even  after  they  had  married,  become  tbe 
heads  of  their  own  families,  living  apart  and 
no  longer  constituting  a  part  of  the  families 
of  her  sons.  Yet  such  would  be  the  result 
in  case  the  support  provided  was  for  the  In- 
dividnals  who  at  one  time  composed  tbe 
family  without  regard  to  whether  they  con- 
tinned  to  remain  members  of  It  In  the  case 
of  Cara,  tbe  wife  of  Rowland,  having  become 
by  her  marriage  a  member  of  the  family  of 
Mr.  McLain,  she  can  no  longer  be  held  to  be  a 
member  of  Rowland's  family  oititled  to  sup- 
port out  of  the  trust  fund.  In  the  closely 
analogous  cas^  of  Bradiee  v.  Andrews,  187 
Mass.  50,  a  trust  was  created  for  tbe  sup- 
port, maintenance,  and  comfort  of  the  testa- 
tor's son  and  three  daughters,  and  their  fam- 
ilies. It  is  there  said:  "The  word  'family,' 
as  used  by  the  testator,  would  include  his 
son  and  daughters,  together  with  their  re- 
spective children  so  long  as  they  should  live 
together  and  form  a  portion  of  the  same 
household,  or  from  their  tender  years  be  en- 
titled to  be  treated  as  its  members.  It  would 
also  include  tbe  wife  of  the  son,  if  she  con- 
tinued to  reside  with,  or  be  entitled  to  sup- 
port from,  him." 

The  purposes  of  the  trust  created  upon  tbe 
estate  given  to  Gara  having  been  accomplish- 
ed, the  trust  Itself  is  thereby  terminated,  and 
the  only  question  remaining  is  to  whom  shall 
tbe  trustee  turn  over  the  property.  Tbe  an- 
swer depends  upon  whether  the  property 
was  given  to  Cara  for  a  particular  purpose 


'frith  no  Intent  that  she  should  take  any 
beneficial  interest,  or  whether  the  intention 
was  to  give  ber  a  valuable  interest,  subject 
to  a  particular  and  temporary  charge.  It  Is 
claimed  for  Oara  that  she  took  tbe  entire 
l>eneficial  interest,  and  by  the  other  defend- 
ants that  she  took  no  beneficial  interest, 
and  that,  the  trust  declared  having  terminat- 
ed, there  Is  a  resulting  trust  in  favor  of  tbe 
beirs  at  law  of  the  testatrix.  Tbe  intention 
of  the  testatrix  must  govern.  We  have  al- 
ready seen  that  the  testatrix  had  in  mind 
certain  things — that  her  sons  should  share 
equally  In  the  t>enefits  of  her  estate^  and  that 
in  tbe  cases  of  Charles,  Edward,  and  Row- 
land their  shares  should  not  be  subjected  to 
tbe  claims  of  their  creditors.  She  could  not 
accomplish  both  these  purposes  by  giving  tbe 
property  directly  to  these  three  sons.  She 
therefore  gave  it  to  their  wives,  subject  to  a 
trust  for  the  education  of  their  children  and 
the  support  of  their  families.  If  tbe  share 
so  given  to  Cara  Is  to  be  regarded  as  in- 
testate property,  a  large  portion  might  be 
subjected  to  the  claims  of  the  creditors  of 
Charles,  Edward,  and  Rowland,  contrary  to 
the  testatrix's  intention.  The  testatrix  di- 
vided the  residuum  of  her  property  into  four 
equal  shares.  The  entire  interest  in  one  of 
these  shares  was  given  to  ber  son  Harry  D. 
Stewart,  and  we  cannot  escape  the  conviction 
that  it  was  the  intention  of  the  testatrix  to 
give  to  each  of  tbe  wives  of  the  other  three 
sons  the  entire  interest  In  one  of  these  shares 
subject  to  the  trust  Imposed  upon  it  for  tbe 
benefit  of  the  children  and  families  of  their 
husbands.  As  is  said  in  Stewart  v.  CliflTord : 
"No  reason  is  shown  why  she  wished  to  dis- 
criminate In  favor  of  one  and  against  the 
other  three,  and  the  will  strongly  shows  that 
she  did  not."  A  construction  which  gives  a 
beneficial  interest  to  the  wives  is  more  in 
harmony  with  ber  intention  to  make  equal- 
division  of  the  benefits  among  the  sons.  The 
legatees  were  daughters-in-law,  and  the  rela- 
tion in  which  they  stood  to  the  testatrix  is 
of  some  weight  In  determining  whether  it 
was  intended  that  they  should  take  a  bene- 
ficial interest  In  the  fourth  clause  of  tbe 
will  the  wives  of  the  sons  take  the  property 
by  the  same  -words  in  which  the  entire  inter- 
est In  the  share  of  Harry  D.  Stewart  is  given 
to  him,  and  then,  after  providing  that  the 
indebtedness  of  each  son  to  tbe  testatrix 
Is  to  be  deducted  from  the  shares  "so  given 
and  devised  to  the  wives  of  my  said  sons." 
the  trust  is  created  upon  those  shares.  Im- 
mediately after  clanse  4  of  the  will,  she 
again  says  that  she  hopes  that  her  sons  and 
their  wives  In  the  settlement  of  her  estate 
"and  t^e  division  of  tbe  property  given  them" 
will  act  in  harmony  and  without  dispute  or 
dissension. 

Our  conclusion  is  that  it  was  tbe  Intention 
of  tbe  testatrix  that  tbe  wives  of  ber  sons 
Charles,  Edward,  and  Rowland  should  take 
the  entire  beneficial  interest  in  the  shares 

of  the  residuum  given  and  deriaei^/(htfieUr9t 
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them  severally,  subject  to  the  trust  created 
npon  It,  and  that  the  property  held  by  the 
plaintiff  as  trustee  should  be  paid  and  torn- 
ed  over  to  Cara  A.  McLaln. 
Decree  accordingly. 


(na  M*.  1(3) 


ALLEN  ▼.  FOSS. 


(Supreme  Judicial  CSourt  of  Maine.    Nor.  80^ 
1906.) 

1.  QnuRiNo  TrrLii— Right  of  Acnon— Titub 
OF  Plaintiff. 

Whether  a  devisee,  before  probate  of  will, 
can  make  petition  to  quiet  title  to  real  estate, 
under  Rev.  St.  c.  106,  §§  47,  48,  and  after  pro- 
bate, maintain  the  petition— qusere. 

2.  Sauk— Title  of  Defer  dakt. 

A  petition  to  quiet  title  to  real  estate,  nn- 
der  Rev.  St  c.  lOo,  H  47,  48,  cannot  be  main- 
tained, when  it  appears  that  the  respondent,  af- 
ter the  filing  of  the  petition,  conveyed  his  in- 
^terest  in  the  real  estate,  or  was  adjudged  a 
bankrupt 
(Official.) 

Exertions  from  Supreme  Judicial  Court, 
Waahlngton  County. 

Petition  by  Caroline  O.  Allen  against  Wal- 
ter H.  Foss.  To  a  ruling  denying  the  peti- 
tion, plaintiff  excepts.    Overruled. 

Petition  brought  under  the  provisions  of 
Rer.  St  c.  106,  {{  47,  48,  to  quiet  title  to  real 
estate,  to  wit,  "certain  undivided  portions  of 
Cross  Island  in  the  town  of  Chitier,"  Wash- 
ington county. 

This  petition  was  duly  filed  in  the  Su- 
preme Judicial  Court,  Washington  county, 
and  notice  thereon  was  ordered  and  service 
thereof  was  made  as  provided  by  Rev.  St 
c.  106,  I  47.  The  defendant  then  duly  ap- 
peared and  filed  his  answer  to  the  petition. 

The  matter  was  heard  before  the  presiding 
justice  at  the  January  term,  1900,  of  said 
-Supreme  Judicial  Court  After  hearing  bad, 
the  presiding  Justice  ruled  that  the  proceed- 
ings could  not  be  maintained  and  denied  the 
petition.  To  this  ruling  the  plaintiff  ex- 
cepted. 

All  the  material  facta  are  stated  in  the 
opinion. 

Argued  before  EMERY,  WHITEHOUSE, 
SAVAGE,  PEABODY,  and  SPEAR,  JJ. 

C.  B.  &  E.  C.  Donworth  and  H.  H.  Gray, 
for  plaintiff.  William  R.  Pattangall,  for  de- 
fendant 

SAVAGE,  J.  Petition  to  quiet  titie  to  real 
estate,  brought  under  Rev.  St  c.  106,  §§  47, 
48.  The  petitioner  Is  the  leslduary  devisee 
under  the  will  of  Richard  Allen,  who  died 
November  9,  1004.  Hie  will  was  presented 
for  probate  at  the  December  term,  1904, 
of  the  probate  court.  In  Washington  county. 
Notice  was  ordered  on  the  petition  return- 
able at  the  February  term,  1906.  The  probate 
court  admitted  the  will  to  probate  March  1, 
1906.  An  appeal  was  taken  to  the  Supreme 
Court  of  probate,  and  at  the  October  term. 


1906,  of  that  contt,  tte  will  was  finally  ad- 
mitted to  probate. 

In  the  meantime  the  poidlng  petition  was 
filed  December  29,  1904.  Notice  was  ordered 
thereon  returnable  at  the  April  term,  1906, 
of  the  Supreme  Judicial  Court  At  the  Janu- 
ary term,  1906,  counsel  for  the  respondent 
entered  their  appearance  upon  the  docket 
On  March  27,  1906,  the  pietitloner  caused  a 
certificate,  setting  forth  the  name  of  the 
parties,  the  date  of  the  petition  and  the  filing 
thereof,  and  a  description  of  the  real  estate 
In  litigation,  and  signed  by  the  clerk  of  court, 
to  be  recorded  in  the  registry  of  deeds  for 
Washington  county.  Personal  service  of  the 
petition  was  made  on  the  re^wndent  April 
U,  1906.  On  the  same  day,  but  whether  be- 
fore or  after  the  service  of  the  petition  does 
not  appear,  the  premises  were  conveyed  by 
the  respondent  to  one  McRaa  On  September 
26,  1906,  the  respondent  was  duly  adjudged 
a  banknvt,  on  petition  of  his  creditors,  and 
a  trustee  of  hie  estate  was  anMlnted,  who 
duly  qualified.  The  respondent  In  his  answer 
alleges  that  he  does  not  claim  any  estate 
in  the  premises,  because  of  the  conveyance 
and  the  adjudication  In  bankruptcy. 

Upon  these  facts  the  court  below  ruled 
that  the  proceedings  could  not  be  maintained, 
and  denied  the  petition.  We  think  the  rul- 
ing was  right  It  will  be  noticed  that  when 
the  petition  was  filed,  the  will  of  Richard  Al- 
len had  Just  been  filed  in  the  probate  court 
The  required  notice  had  not  then  been  given, 
and  the  will  had  not  been  admitted  to  pro- 
bate. It  was  not  admitted  until  several 
months  had  elapsed,  and  after  litigation.  It 
Is,  of  course,  true  that,  when  the  will  was 
finally  probated,  the  petitioner's  title  to  the 
premises  related  back  to  the  death  of  the 
testator.  She  was  entitled  to  the  rents  and 
profits  from  that  time.  Her  deed  in  the 
meantime  would  have  conveyed  the  estate, 
subject  only  to  the  right  of  the  executor  to 
take  and  sell  it  to  meet  the  necessities  of  ad- 
ministration. And  it  might  turn  out  after 
the  administration  that  there  was  no  residu- 
um, and  hence  that  the  petitioner  for  that 
reason  took  no  titie,  or  at  best  a  defeasible 
one. 

But  whatever  may  have  been  her  rights 
after  final  probate  of  the  will  a  different 
question  Is  presented,  when  the  petitioner, 
before  probate,  l>egins  a  proceeding  of  this 
kind  against  an  outsider  to  try  titles.  Her 
titie  was  not  contingent  in  law,  but  It  was 
not  established  in  fact  It  required  proof. 
It  might  be  sustained;  it  might  not  be. 
While  It  may  be  that  so  far  as  prima  facie 
title  is  concerned,  the  petitioner  might  have 
maintained  a  real  action  commenced  when 
this  petition  was  and  tried  after  the  will 
was  probated.  (Rand  v.  Hubbard,  4  Mete. 
[Mass.]  261),  It  may  not  necessarily  follow 
that  the  petition  can  be  maintained.  The 
decree,  if  for  the  petitioner,  must  be  based 
upon  a  finding  "that  the  allegatlona  in  Um 
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petition  are  troe"  (Bev.  St.  c.  106,  {  48); 
that  Is,  the  allegations  of  facts  as  existing 
at  tbs  date  of  tte  petition.  And  we  think 
tbat  It  may  well  be  doubted  whetber  by  tbe 
statute  It  was  Intended  to  permit  one  to 
begin  proceedings  to  quiet  title,  wben  liis 
own  title  is  not  established,  and  cannot  be 
without  further  legal  procedure^  and  per- 
haps litigation.  It  would  seem  hardly  just 
to  permit  one  to  hale  a  supposed  adversary 
Into  court,  when  at  the  time  he  is  unable  to 
prove  hla  own  title,  and  may  nerer  be  able 
to  prove  it.  Tbe  will  may  torn  out  to  be 
Toid  because  of  the  mental  incapacity  of  the 
testator,  or  because  of  the  undue  Influence  of 
some  one^  or  because  «f  the  want  of  essen- 
tials in  ezecntion.  Nor  la  there  need  that 
an  expectant  devisee  should  thus  seek  to 
protect  his  estate.  The  statute  (Rev.  St. 
c.  66,  H  83,  34)  provides  for  the  appoint- 
ment of  special  administrators,  when  there 
is  a  delay  In  tbe  granting  letters  testamen- 
tary, and  such  administrators  may  preserve 
and  protect  all  the  estate,  both  real  and  per- 
sonal, and  for  tliat  purpose  may  maintain 
salts.   LtbbyT.Oobb,76,Me.471. 

But,  without  considering  tlils  point  further, 
we  think  there  Is  In  another  respect  an  in- 
superable obstacle  to  the  maintenance  of  this 
petition.  The  respondent  has  conveyed  his 
Interests  in  the  estate  He  has  also  been  ad- 
judged a  bankrupt  He  disclaims  any  ez- 
istli^  estate.  The  prayer  of  the  petitioner 
is  that  the  respondent  show  cause  why  be 
should  not  bring  an  action  to  try  his  title. 
If  the  petition  Is  sustained,  the  decree  will 
be  that  he  bring  an  apiMx>priate  action,  which 
in  tills  case  is  a  real  action.  He  will  be  di- 
rected to  become  a  demandant  of  tbe  prem- 
ises. The  suit  when  commenced  must  have 
ell  the  ordinary  incidents  of  a  teal  action 
both  in  pleading  and  proof.  The  allegations 
and  iR«of  must  be  made  with  reference  to 
tbe  date  of  the  writ  Berry  v.  Whitaker, 
68  Me.  422,  It  will  not  be  sufficient  for  tbe 
demandant  to  allege  and  prove  that  he  was 
seised  at  some  time  within  20  years,  but  is 
so  seised  no  longer.  Tbe  Judgment  must  in- 
evitably be  for  the  defendant  The  real 
cause  of  litigation  will  not  tie  tried.  Nothing 
will  be  decided  except  that  the  demandant 
conveyed  before  suit  was  brought  This  pro- 
ceeding Is  purely  a'  statutory  one,  and  tbe 
statute  authorizing  it  does  not  reach  a  situa- 
tion like  this.  It  is  casus  omissus.  Whether 
it  would  be  wise  and  practicable  so  to  amend 
the  statute  as  to  provide  for  such  a  case  is 
not  for  the  court  to  say. 

It  is  urged,  however,  that  the  present  pro- 
ceedings Is  lis  pendens  as  to  the  purchaser, 
and  that  he  will  be  bound  by  the  judgment,  if 
suit  Is  brought,  or  barred,  If  tbe  order  of 
the  court  is  disobeyed. 

But  we  do  not  think  so.  If  the  respondent 
should  attempt  to  obey  an  order  of  court  to 
bring  an  action,  tbe  purchaser,  even  assum- 
ing tbe  common-law  doctrine  of  lis  pendens 


to  apply,  would  be  bound  by  the  judgment 
only  so  far  as  tbe  litigated  issues  might  be  de- 
cided, which  In  this  case  would  be  that  the 
demandant  Iiad  parted  with  title  before  suit 
That  question  would  lie  at  the  threshold  of 
the  case,  and  must  necessarily  be  the  only 
one  decided.  The  judgment,  therefore,  would 
not  bind  the  purchaser  upon  the  question  now 
sought  to  be  litigated.  If  the  present  re- 
spondent had  commenced  a  teal  action  before 
he  conveyed  and  the  case  had  been  tried  upon 
the  general  issue,  no  doutit  his  grantee  would 
have  been  bound  by  the  judgment  Berry  v. 
Whitaker,  68  Me.  422.  But  even  then,  by 
proper  plea  and  proof,  the  defendant  might 
have  obtained  judgment  on  the  ground  that 
the  demandant  had  conveyed.  Bowell  v.  Hay- 
den,  40  Me.  682,  and  the  real  cause  of  tbe 
controversy  would  have  remained. 

Now,  since  an  attempt  on  the  part  of  the 
respondent  to  obey  an  order  to  try  title  would 
t>e  entirely  futile,  the  order  itself  would  be 
nugatory,  and  it  would  seem  that  no  one's 
rights  would  I>e  affected.  It  would  be  a 
strange  thing,  indeed,  for  a  court  to  make  an 
order  which  cannot  be  executed,  when  the 
only  purpose  for  making  it  Is  to  apply  tbe 
doctrine  of  Us  pendens  to  a  third  party,  in 
case  of  failure  to  obey.  We  do  not  think 
the  statute  (Rev.  St  c.  106,  U  47,  4^  con- 
templates such  a  proceeding. 

Exceptions  overruled. 


(Ut  Ha.  1S2) 

DAVIS  V.  POLAND. 

(Supreme  Judicial  Court  of  Maine.    Dec  4, 
1000.) 

1.  Tbnarot  ni  OoMMOif  —  TBxsPAsa  bt  Co- 

TKRART— BlOHT  OF  ACTIOH. 

It  is  a  general  rule  of  law  that  a  tenant  in 
common  cannot  maintain  an  action  of  trespass 
qnare  clausnm  against  his  co-tenant ;  bat  to  this 
general  rale  tliere  are  exceptions,  and  it  is  well 
settled  in  thib  state  that  where  tlie  acts  of  a 
tenant  in  common  amount  to  a  destruction  of  the 
common  property  or  effect  a  practical  destruc- 
tion of  the  interest'  of  his  co-tenant  therein,  the 
injured  owner  has  a  right  ef  action,  and  mider 
such  circumstances  trespass  quaie  dausom  is  ' 
the  proper  remedy. 

[Ed.  Note.— For  oases  in  point,  see  Cent  Dig. 
vol.  45,  Tenancy  In  Common,  I  103.] 

2.  SaJOB— BWIDKRCK. 

Tbe  plaintltE  was  an  owner  in  common  o( 
certain  premises  and  In  possession  of  the  same. 
The  defendant,  her  co-tenant,  entered  the  prem- 
ises and  removed  from  the  dwelling  bouse  on 
said  premises  certain  doors  and  windows,  with- 
out toe  consent  of  the  plaintitf.  In  the  absence 
of  any  dreamstances  indicating  that  this  act  of 
the  defendant  was  done  in  good  faith,  as  for  the 
purpose  of  making  repairs,  it  must  l>e  held  that 
the  removal  of  the  doors  and  windows  by  the 
defendant  constituted  such  a  destruction  of  the 
common  property  as  would  make  tbe  defendant 
a  trespasser. 

8.  Damages— INJUBT  to  Pbopkbtt— Dutt  to 

Redi;c&. 

But  the  damages  awarded  to  the  plaintiff 
in  this  case  are  held  to  be  excessive.  There  is 
little  or  no  evidence  of  injuries  beyond  that  oc- 
casioned to  the  dwelling  bouse  by  tbe  removal  of 
doors  and  windows.  These  could  tu 
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plactd  In  •  few  days  at  comparativeir  small 
coat.  The  Jury  mast  have  considered,  in  esti- 
mating the  damages,  tlie  actual  suffering  of  the 
plaintiff,  vho  seems  to  have  TOluntarilr  assumed 
the  discomfort  of  living  in  the  house  for  several 
iraeks  before  attemptinfr  to  make  the  necessary 
repairs.  She  is  not  entitled  to  recover  for  dam- 
ages which  she  might  have  avoided  by  reason- 
able diligence.  Therefore,  unless  the  plaintiff  re- 
mits all  of  the  verdict  in  excess  of  $1(X),  the  mo- 
tion for  a  new  trial  will  be  sustained.  See  Da- 
vis V.  Poland,  69  Atl.  620,  90  Me.  435. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Damages,  U  124-127.] 

(Official.) 

Bxeeptlons  from  Snpreme  Jodlclal  Gonrt, 
Knox  County. 

Aetkm  by  Alwllda  S.  DbtIb  against  Lutber 
O.  Poland.  Verdict  for  plaintiff,  and  defend- 
ant moves  for  a  new  trial  and  excepts.  Mo- 
tion sustained,  unless  remittitur  is  filed. 

The  declaration  In  tbe  plaintiff's  writ  is 
aa  follows : 

"In  a  plea  of  trespass,  for  that  on  tbe  Stb 
day  of  Marcb,  A.  D.  1904,  said  defendant, 
with  force  and  arms,  broke  and  entered  the 
dwelling  bouse  of  tbe  plaintiff,  situate  in 
Ckistalng  aforesaid,  on  land  bounded  and  de- 
scribed as  follows,  vis.:  Northerly  by  land 
formerly  owned  by  James  Smith  and  land 
of  Francis  Bradford;  easterly  by  Maple 
Juice  Pond;  southerly  by  land  of  Almond 
Condon ;  and  westerly  by  Friendship  river — 
and  then  and  there  and  thereby  greatly  dis- 
turbed and  put  in  fear  tbe  plaintiff  in  the 
quiet  possession  of  tbe  said  premises  and 
dwelling  house,  and  then  and  there  with 
great  noise  and  violence  broke  into  said  dwel- 
ling house,  and  broke  down  the  doors  and 
split  the  window  stops  thereof  and  nnh^ng 
the  said  doors  and  then  and  there  broke  the 
finish  and  took  out  11  of  the  windows  thereof 
and  took  and  carried  the  same  away,  and  did 
then  and  there  tear  down  the  lace  and  other 
curtains  and  goods  connected  therewith  and 
trampled  the  same  under  bis  feet,  and  then 
and  there  broke,  damaged,  and  spoiled  other 
goods  and  furniture  therein,  and  did  then 
and  there  threaten  and  put  in  great  fear  the 
plaintiir. 

"Whereby  and  by  reason  of  taking  down 
the  doors  and  tearing  out  of  the  windows 
as  aforesaid  and  carrying  tbe  same  away  the 
plaintiff  has  been  ever  since  subjected  to 
great  indignity  and  fear  and  been  exposed 
to  and  endured  great  sufferbig  from  cold  and 
exposure,  and  whereby  and  by  reason  where- 
of she  has  been  made  sick  and  her  health 
greatly  injured  and  otherwise  shocked  and 
Injured  to  the  damage  of  the  plaintiff  (as 
she  says)  tbe  sum  of  $1,000." 

Plea,  the  general  issue,  with  the  following 
brief  statement : 

"And,  for  brief  statement  of  special  mat- 
ter of  defense  to  be  used  under  the  general 
Issue  pleaded,  the  said  defendant  further  says 
that  at  the  time  the  said  acts  of  trespass 
charged  against  blm  In  plalntlfTs  writ  he 
was  and  ever  since  has  been  tbe  sole  owner  ha 


fee  of  the  premises  therein  described,  and 
his  entry  upon  said  premises  and  all  acta, 
committed  by  him  were  by  foree  and  virtue 
of  said  ownership,  and  that  the  possession 
by  said  plaintiff  was  unlawful  and  in  viola- 
tion of  his  said  ownership  of  the  same,  and 
this  the  defendant  is  ready  to  verify." 

The  case  was  first  tried  at  the  April  term, 
1904,  of  the  Supreme  Judicial  Court,  Knox 
county.  Verdict  for  plaintiff.  This  verdict 
was  set  aside  by  the  law  court  See  Davis 
V.  Poland,  99  M&  845,  SO  Atl.  520.  At  the 
time  of  the  second  trial,  the  defendant  was 
allowed  to  amend  his  brief  statement  by  add- 
ing the  following  thereto:  "And  that  such 
acts  as  he  did  there  the  defendant  bad  a  right 
to  do  as  the  owner  in  any  event  of  an  interest 
in  fee  in  said  premises." 

The  case  was  again  tried.  At  the  conclu- 
sion of  the  testimony  the  presiding  Justice 
instructed  the  Jury  that  trespass  quare  dan- 
sum  was  the  proper  form  of  action,  and  up- 
on the  evidence  directed  a  verdict  for  tbe 
plaintiff.  Thereupon  the  Jury  returned  a 
verdict  for  the  plaintiff  for  $317.12.  The  de- 
fendant excepted  to  the  aforesaid  rulings 
and  directions,  and  also  filed  a  motion  for  a 
new  trial. 

Argued  before  EMEBT,  WHITEHOUSE, 
POWERS,  FEABODY,  and  SPEAB,  JJ. 

D.  N.  Mortland,  for  plaintiff.  Frank  B. 
Miller  and  Arthur  S.  Llttlefleld,  for  defend- 
ant 

PEABODT,  J.  This  Is  an  action  of  tres- 
pass quare  clausum,  and  comes  before  the 
law  court  vcpoa  motion  of  the  defendant  for 
a  new  trial,  and  exceptions  to  tbe  charge 
of  tbe  presiding  Justice  directing  a  verdict 
for  the  plaintiff. 

The  plaintiff  was  in  possession  and  occu- 
pation of  a  dwelling  bouse,  claiming  as  own- 
er of  two-thirds  In  common.  Tbe  defendant 
admitted  to  be  .the  owner  of  one-third  In 
common,  and  claiming  title  to  the  whole,  Al- 
tered and  removed  certain  of  the  doors  and 
windows,  for  tbe  evident  purpose  of  render- 
ing the  house  untenantable,  and  thus  eom- 
pelllng  the  plaintiff  to  vacate.  The  plain- 
tiff remained  in  occupation  of  the  premises, 
and  brought  this  action  to  recover  damages 
for  Injury  to  the  freehold  and  to  her  other 
property,  and  for  her  own  physical  discomfort 
resulting  from  the  acts  of  the  defendant 

Tbe  presiding  Justice,  finding  that  tbe  evi- 
dence conclusively  established  the  plalntlfTs 
title  to  two-thirds  in  common  of  tbe  premises, 
and  that  the  defendant's  acts  were. of  such 
a  character  that  they  amounted  to  trespass 
as  against  his  co-tenant  directed  a  verdict 
for  tbe  plaintiff. 

Two  questions  are  raised  by  both  motion 
and  esceptions — ^whether  trespass  qnare  clau- 
sum can  be  maintained  by  one  tenant  In 
common  against  another  for  such  injuries 
to  the  freehold  as  are  shown  in  this  case, 

and  whether  ownership  in  coi 
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between  the  parties  to  tbie  action.  It  Is  a 
general  rule  of  law  that  a  tenant  in  com- 
mon cannot'  maintain  an  action  of  trespass 
quare  clausum  against  his  co-tenant.  Porter 
r.  Hooper,  13  Me.  25,  29  Am.  Dec.  480 ;  Mad- 
doz  T.  Goddard,  15  Me.  218,  33  Am.  Dec.  604; 
Symonds  t.  Harris,  51  Me.  14,  81  Am.  Dec. 
553.  But  to  this  general  rale  there  are  ex- 
ceptions, and  it  is  well  settled  in  this  state 
that,  where  the  acts  of  a  tenant  In  common 
amount  to  a  destruction  of  the  common  prop- 
erty or  effect  a  practical  destruction  of  the 
interest  of  his  co-tenant  therein,  the  injured 
owner  has  a  right  of  action,  and  under  these 
circumstances  trespass  Quare  clausum  is  the 
proper  remedy.  '  Symonds  v.  Harris,  supra; 
Blanchard  v.  Baker,  8  Me.  270,  23  Am.  Dec. 
504.  Assuming  that  the  plaintiff  was  an 
owner  in  comm6n  and  in  possession  of  the 
premises,  the  removal  of  the  doors  and  win- 
dows, without  her  consent,  In  the  absence 
of  any  circumstances  Indicating  that  the 
act  was  done  in  good  faith,  as  for  the  purpose 
of  malting  repairs,  must  be  held  to  constitute 
such  a  destruction  of  the  common  property  as 
would  make  the  defendant  a  trespasser.  But 
the  defendant  claimed,  in  justification  of  his 
acts,  that  the  plaintiff  bad  lost  title  to  her 
two-thirds  share  by  the  foreclosure  of  a 
mortgage  given  by  her  to  secure  the  perform- 
ance of  a  bond  for  the  support  and  burial 
of  her  father,  Edward  Crouse.  The  evidence 
was  not  sufficient  to  show  a  breach  of  the 
conditions  of  this  bond,  and  therefore  the 
foreclosure  of  the  mortgage  was  not  effective 
to  divest  the  plaintiff  of  her  title,  and  the 
defendant,  succeeding  by  purchase  to  the 
rights  of  the  mortgagee,  acquired  no  title 
thereby.  Davis  v.  Poland,  99  Me.  345,  59 
Atl.  620.  The  presiding  Justice  was  accord- 
ingly right  In  directing  a  verdict  for  the 
plaintiff. 

The  motion  raises  the  further  question 
whether  the  damages  are  excessive.  The 
Jury  were  correctly  instructed  by  the  presid- 
ing Justice  that  they  should  allow  the  plain- 
tiff two-thirds  the  value  of  the  windows  and 
doors  removed,  and  two-thirds  of  any  other 
damages  done  to  the  house,  also  whatever 
injuries  were  done  to  her  furniture,  and 
something  for  what  pain  and  suffK-tng  she 
sustained;  but  that  in  estimating  this  ele- 
ment of  damages  they  were  to  allow  only  for 
a  reasonable  time  required  for  making  the 
repairs  to  the  bouse.  There  is  little  or  no 
evidence  of  injuries  beyond  that  occasioned 
to  the  dwelling  bouse  by  the  removal  of  doors 
and  windows.  These,  without  doubt,  could 
have  been  replaced  within  a  few  days,  and  at 
comparatively  small  cost  The  Jury  have 
considered,  as  bearing  upon  the  question  of 
damages,  the  actual  suffering  of  the  plain- 
tiff, who  seems  to  have  voluntarily  assumed 
the  discomfort  of  living  in  the  house  for  sev- 
eral weeks  hi  the  early  spring  before  attempt- 
ing to  make  the  necessary  repairs.  She  is  not 
entitled,  and  the  presiding  Justice  so  Instruct- 
ed the  Jury,  to  recover  for  damages  which  she 


might  have  avoided  by  reasonable  diligence. 
Fltzpatrick  v.  B.  &  M.  Railroad,  84  Me. 
33,  24  AtL  432;  Orlndle  v.  Eastern  Express 
Co.,  67  Me.  317,  24  Am.  Rep.  31 ;  Miller  v. 
Mariner's  Church,  7  Me.  51,  20  Am.  Dec.  341 ; 
8  Am.  &  Eng.  Enc.  605 ;  13  Cyc.  71,  78. 

The  verdict  in  excess  of  $100  may  be  re- 
mitted within  30  days  after  the  certificate 
of  this  decision  is  filed;  otherwise,  the  entry 
will  be  motion  sustained. 

Exceptions  overruled. 


(mH«.in) 

FROMMEL  et  aL  v.  FOSS. 

(Supreme  Judicial  Court  of  Maine.    Dee.  8, 
1906.) 

1.  Sales  — ToflB  roB  Delivkbt  —  Noncx  ar 

BUVEB. 

The  defendant,  in  February,  1904,  agreed  to 
deliver  to  the  plaintiffs  10  car  loads  of  potatoes 
at  New  York  City  in  the  followine  March,  and 
by  another  contract  in  the  same  February  to  de- 
liver 10  other  cars  of  potatoes  at  New  York 
City  in  the  same  month  of  March,  and  by  anoth- 
er contract  in  the  same  February,  to  deliver  15 
other  cars  of  potatoes  to  the  plamtiffs  at  New 
York  City  in  the  same  March  or  the  Ist  of 
April,  and  in  the  last  case,  the  proposition  ac- 
cepted was  to  deliver  in  Maitjh,  if  the  defendant 
could  get  the  cars.  Ail  the  potatoes  were  to  be 
shipped  on  the  plaintitb'  orders,  and  were  to  be 
shipped  from  Aroostook  county.  Up  to  the  night 
of  March  24th,  only  five  cars  had  been  ordered 
out  bv  the  plaintiffs,  and  they,  one  each  day  from 
Slarcu  22d.  On  March  24th,  the  defendant  re- 
fused to  perform  the  contracts,  for  the  alleged 
reason  that  the  plaintiffs  had  not  seasonably  or- 
dered out  the  potatoes. 

Beld,  that,  the  plaintiffs  having  the  option 
when  to  order  out  the  potatoes,  it  was  their  duty 
seasonably  to  order  the  shipments,  so  that  the 
defendant  could  secure  the  cars,  prepare  them 
for  use,  load  them,  and  deliver  in  New  York, 
in  the  month  of  March,  all  the  potatoes  con- 
tracted to  be  delivered  there  under  the  first  two 
contracts. 

fEd.  Note.— For  cases  in  point,  see  Oenb  Dis. 
vol.  43,  Sales,  $  357.] 

2.  Samb— Pebfobmahob— Obdebino  Delivebt. 

The  evidence  shows  clearly  that  tlie  plain- 
tiffs failed  to  order  out  the  potatoes  in  season 
for  the  defendant  to  obtain  cars,  fit  them,  load 
.them,  and  deliver  the  potatoes  in  New  York  in 
March ;  it  being  practically  impossible  to  do  so 
in  the  time  after  March  24th. 

3.  Sawe  — Time  fob  Delivebt  —  Essence  of 
oontbaoi. 

Time  was  of  the  essence  of  the  contract, 
and  that  the  defendant  had  a  right  to  be  permit- 
ted to  deliver  the  potatoes  in  March,  and  as  the 
plaintiffs  failed  to  afford  him  the  opportunity 
so  to  do,  he  was  Justified  in  refusing  to  perform. 
TEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  43.  Sales,  i  263.] 

4.  Same. 

As  to  the  third  contract  the  defendant  had 
the  right  to  deliver  the  potatoes  at  New  York  tn 
Manih,  if  cars  could  be  had.  He  was  entitled 
to  have  an  opportunity  seasonably  to  try  to  se- 
cure cars.  It  was  the  duty  of  the  plaintiffs,  by 
giving  orders  seasonably,  to  afford  the  defendant 
a  reasonable  opportunity  to  perform  his  contract 
in  March,  or  to  endeavor  to  perform  it  This 
they  failed  to  do. 

TEd.  Note.— For  cases  In  point  see  Cent  Dig. 
vol.  43,  Sales,  {  .357.] 

5.  Same — Rescission  by  Sellbb— Gbounds. 

By  reason  of  the  failure  of  the  plaintiffs  to 
perform  their  clear  duty,  the  defendant  wasites- 
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tified  in  canceling  the  orderB,  and,  upon  the  evi- 
dence, the  action  for  the  breaches  of  the  three 
contracts  by  way  of  nondelivery  is  not  sustain- 
able, 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  43.  Sales,  I  263.] 

(Official.) 

On  Motion  from  Supreme  Judicial  Court, 
Aroostook  County. 

Action  by  one  Fiommel  and  others  against 
one  FosB.  Verdict  for  plaintiffs,  and  de- 
fendant moves  for  new  trial.  Motion  sus- 
tained. 

Action  of  asanmpeit  to  recover  damages 
for  the  alleged  breaches  of  contracts  to  de- 
liver to  the  plaintiffs  certain  car  loads  of 
potatoes  which  they  bad  bought  of  the  de- 
fendant The  plaintiffs  were  potato  dealers 
in  New  York  City,  and  the  defendant  was  a 
potato  dealer  in  Aroostook  county,  Me. 

The  declaration  In  the  plaintiffs'  writ  con- 
tained three  counts,  which  are  as  follows: 

"In  a  plea  of  the  case  for  that  on  the  17th 
day  of  February,  1904,  at  Ft  Fairfield,  in 
said  county,  to  wit,  at  Caribou,  in  considera- 
tion that  the  plaintiffs,  at  the  special  request 
of  the  said  defendant  had  bought  of  the 
said  defendant  a  large  quantity  of  potatoes, 
to  wit  ten  car  loads  of  the  variety  known 
as  'Green  Motmtain'  potatoes,  at  the  price  of 
$2.70  per  barrel  for  each  and  every  barrel 
thereof,  to  be  delivered  at  New  York  City,  In 
the  state  of  New  York,  in  March,  then  next 
ensuing,  and  had  then  and  there  promised 
said  defendant  to  accept  all  the  said  potatoes, 
and  to  pay  for  the  same  at  the  price  afore- 
said, the  said  defendant  then  and  there  prom- 
ised and  agreed  to  deliver  the  said  ten  car 
loads  of  'Green  Mountain'  potatoes  to  the 
plaintiffs  at  New  York  City  in  the  state  of 
New  York,  in  March,  then  next  ensuing,  at 
the  price  of  $2.70  per  barrel,  as  aforesaid, 
and  the  plaintiffs  aver  that  they,  on  the  24tb 
day  of  March,  1904,  requested  the  said  de- 
fendant to  deliver  them  the  said  ten  car 
loads  of  potatoes,  as  aforesaid,  In  accord- 
ance with  the  terms  of  his  agreement  and 
the  plaintiffs  aver  that  they  were  then  and 
there  ready  and  willing  to  accept  the  said 
potatoes  and  pay  for  the  same  in  accordance 
with  the  terms  of  their  agreement  and  were 
then  and  there  ready,  and  offered,  to  accept 
and  receive  the  said  potatoes  from  the  said 
defendant  Yet  the  said  defendant  then  and 
there  refused,  and  though  often  thereto  re- 
quested has  ever  since  neglected  and  refused 
to  deliver  to  the  said  plaintiffs  the  said 
potatoes  In  accordance  with  the  terms  of  hla 
said  agreement 

"Also  for  that  on  the  18th  day  of  February, 
1904,  at  Ft  Fairfield,  In  said  county,  to  wit 
at  Caribou,  in  consideration  that  the  plain- 
tiffs, at  the  iQ)ecial  request  of  the  said  de- 
fendant had  bought  of  the  said  defendant  a 
large  quantity  of  potatoes,  to  wit,  five  cars 
of  the  variety  known  as  'Green  Mountain' 
potatoes,  and  five  cars  of  the  variety  known 


as  'Hebron'  potatoes,  at  the  price  of  $2.70 
per  barrel  for  each  and  every  barrel  thereof, 
to  be  delivered  at  New  York  City,  in  the 
state  of  New  York,  In  March,  then  next  en- 
suing, and  had  then  and  there  promised  said 
defendant  to  accept  all  the  said  potatoes,  and 
to  pay  for  the  same  at  the  price  aforesaid, 
the  said  defendant  then  and  there  promised 
and  agreed  to  deliver  the  said  five  cars  of 
'Green  Mountain'  potatoes  and  the  said  five 
cars  of  'Hebron'  potatoes  to  the  plahitiffs  at 
New  York  City,  in  the  state  of  New  York,  In 
March,  then  next  ensuing,  at  the  price  of 
$2.70  per  barrel,  as  aforesaid,  and  the  plain- 
tiffs aver  that  they,  on  the  24th  day  of 
March,  1904,  requested  the  said  defendant  to 
deliver  them  the  said  ten  car  loads  of  pota- 
toes, as  aforesaid,  In  accordance  with  the 
terms  of  his  agreement  and  the  plaintiffs 
aver  that  they  were  then  and  there  ready  and 
willing  to  accept  the  said  potatoes  and  pay 
for  the  same  In  accordance  with  the  terms 
of  their  said  agreement,  and  were  then  and 
there  ready,  and  offered,  to  receive  the  said 
potatoes  from  the  said  defendant  Yet  the 
said  defendant  then  and  there  refused,  and 
though  often  thereto  requested  has  ever  since 
neglected  and  refused  to  deliver  to  the  said 
plaintiffs  the  said  potatoes  in  accordance 
with  the  terms  of  his  said  agreement 

"Also,  for  that  on  the  24th  day  of  Febru- 
ary, 1904,  at  Ft.  Fairfield,  in  said  county,  to 
wit,  at  Caribou,  in  consideration  that  the 
plaintiffs,  at  the  special  request  of  the  said 
defendant  had  bought  of  the  said  defendant 
a  large  quantity  of  potatoes,  to  wit  ten  car 
loads  of  the  variety  known  as  'Green  Moun- 
tain' potatoes,  and  five  car  loads  of  the  vari- 
ety known  as  'Hebron'  potatoes,  at  the  price 
of  $2.75  per  barrel  for  each  'and  every  bar- 
rel thereof,  to  be  delivered  at  New  York  City, 
in  the  state  of  New  York,  in  March,  or  the 
Ist  of  April,  then  next  ensuing,  and  had 
then  and  there  promised  said  defendant  to 
accept  all  the  said  potatoes,  and  to  pay  for 
the  same  at  the  price  aforesaid,  the  said  de- 
fendant then  and  there  promised  and  agreed 
to  deliver  the  said  ten  cars  of  'Green  Moan- 
tain'  potatoes  and  the  said  five  cars  of  'Heb- 
ron' potatoes  to  the  plaintiffs,  at  New  York 
City,  in  the  state  of  New  York,  in  March,  or 
the  1st  of  April,  then  next  ensuing,  at  the 
price  of  $2.75  per  barrel,  as  aforesaid,  and 
the  plaintiffs  aver  that  they,  on  the  24th  day 
of  March,  1904,  requested  the  said  defendant 
to  deliver  them  the  said  fifteen  car  loads  of 
potatoes,  as  aforesaid,  in  accordance  with  the 
terms  of  his  agreement  and  the  plaintiffs 
aver  that  they  were  then  and  there  ready 
and  willing  to  accept  the  said  potatoes,  and 
pay  for  the  same  /:<  accordance  with  the 
terms  of  their  said  agreement,  and  were 
then  and  there  ready,  and  offered,  to  re- 
ceive the  said  potatoes  from  the  -  said  de- 
fendant Yet  the  said  defendant  then  and 
there  refused,  and  though  often  thereto  re- 
quested has  ever  since  neglected  and  refused 
to   deliver  to  the  said  plaintiffs   the  said 
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potatoes  ia  accordance  with  the  tenns  of  his 
said  agreanent." 

Writ  dated  November  22,  1904.  Ad  dam- 
nam,  $5,000.  Plea,  the  general  issue.  Tried 
at  the  December  term,  1905,  of  the  Supreme 
Judicial  Court,  Aroostook  county.  Verdict 
for  plaintiffs  for  $2,550.  The  defendant  then 
filed  a  general  motion  for  a  new  trial.  Also, 
during  the  progress  of  the  trial,  the  defend- 
ant took  exceptions  to  several  rulings  made 
by  the  presiding  Justice.  These  exceptions 
were  not  considered  by  the  law  court 

The  case  appears  In  the  opinion. 

Argued  before  WISWELL,  C.  J.,  and 
WHITEHODSB,  SAVAGE,  POWERS,  and 
SPEAR,  JX 

Herbert  T.  Powers  and  Powers  &  Archi- 
bald, for  plaintiffs.  Ira  G.  Hersey  and  Geo. 
H.  Smith,  for  defendant 

SAVAGE,  J.  Action  for  alleged  breaches 
of  contracts  to  deliver  to  the  plaintiffs  certain 
car  loads  of  potatoes  which  they  had  bought 
of  the  defendant  The  plaintiffs  were  potato 
dealers  in  New  York  City,  and  the  defendant 
was  a  potato  dealer  in  Aroostook  county,  in 
this  state,  whence  the  potatoes  were  to  be 
shipped.  The  plaintiffs  in  three  counts  In 
their  declaration  set  up  breaches,  by  way  of 
failure  of  delivery,  of  three  separate  con- 
tracts of  the  defendant,  all  made  on  different 
days  in  February,  1904;  one  "to  deliver  the 
said  ten  car  loads  of  Green  Mountain  pota- 
toes to  the  plaintiffs  at  New   Tork  City, 

•  •  •  in  March,  then  next  ensuing,  at  the 
price  of  $2.70  per  barrel" ;  another,  "to  deliv- 
er the  said  five  cars  of  Green  Mountain  pota- 
toes, and  the  said  five  cars  of  Hebron  pota- 
toes, to  the  plaintiffs,  at  New  York  City, 

•  *  *  in  March,  then  next  ensuing,  at  the 
price  of  $2.70  per  barrel" ;  and,  a  third,  "to 
deliver  the  said  ten  cars  of  Green  Mountain 
potatoes  and  the  said  five  cars  of  Hebron  po- 
tatoes to  the  plaintiffs  at  New  York  City, 

•  •  •  In  March  or  the  1st  of  April,  then 
next  ensuing,  at  the  price  of  $2.75  per  barrel." 
The  defendEmt,  not  denying  the  various  nego- 
tiations which  are  relied  upon  by  the  plain- 
tiffs, and  which  were  all  by  letter  or  telegram, 
<4aims  that  the  effect  of  the  negotiations  was 
to  merge  the  several  negotiations  Into  a  single 
contract  for  the  sale  and  delivery  to  the  plain- 
tiffs, at  New  York,  in  March,  1904,  of  35  cars 
of  potatoes  of  the  varieties  named,  to  be 
shipped  from  Aroostook  county  in  this  state. 
In  any  event  the  defendant  did  not  ship  any 
potatoes  covered  by  these  contracts  to  the 
plaintiffs,  but  on  March  24,  1904,  by  telegram, 
canceled  the  plaintiffs'  orders,  and  refused'  to 
deliver  the  potatoes.  The  verdict  was  for  the 
plaintiffs  for  substantially  all  the  damages 
claimed  under  all  three  counts,  and  the  case 
comes  before  us  on  the  defendant's  motion  for 
a  new  trial  and  exceptions. 

We  think  the  evidence  sustains  the  plain- 
tiffs' claim  that  there  were  three  separate  and 
Independent  contracts,  although,  after  they 


were  made,  the  parties  In  some  respects  treat- 
ed them  as  one.  The  defense  Is  that  the  con- 
tract called  for  a  delivery  of  tbe  potatoes  at 
New  York  In  the  month  of  March,  1004; 
that  the  plaintiffs  had  the  option  of  saying 
when  the  potatoes  should  be  shipped,  and 
therefore  that  It  was  their  duty  to  order  the 
shipments  seasonably,  so  that  the  defendant 
could  procure  cars,  prepare  them  for  nse,  and 
ship  the  potatoes  to  New  York  within  the 
time  limited  by  the  contracts.  And  the  de- 
fendant says  that  the  plaintiffs  failed  season- 
ably to  order  the  shipments  of  the  potatoes,  so 
that  he  could  perform  his  contract  within  the 
month,  and  that  Inasmuch  as  the  time  of  the 
delivery  was  of  the  essence  of  the  contracts, 
he  was  excused  from  the  performance  of  the 
contracts,  and  was  Justified  in  canceling 
them.  In  other  words,  he  says  that  the  plain- 
tiffs' failure  or  neglect  to  order  the  shipments 
seasonably  put  it  out  of  his  power  to  per- 
form his  contracts. 

Although  the  correspondence  is  silent  on 
the  point  the  parties  do  not  disagree  that 
under  the  contract  perhaps  from  the  very 
nature  of  the  business,  the  shipments  were  to 
be  at  the  option  of  the  plaintiffs.  They  had 
the  right  to  say  when  the  defendant  should 
ship  the  potatoes.  This  being  so.  It  was  the 
duty  of  the  plaintiffs  to  direct  the  shipments 
In  season  for  the  defendant  to  perform  his 
part  of  the  contract  within  the  time  limited. 
He  had  a  right  to  insist  on  being  permitted 
to  perform  his  contract  within  that  time.  We 
think  time  was  of  the  essence  of  the  contract 
The  defendant  could  not  be  driven  to  postpone 
the  delivery  of  the  potatoes,  and  thereby  be 
subject  to  loss  by  decay  or  waste,  or,  as  the 
case  shows,  to  the  burden  of  taxes  which 
would  be  assessed  against  him.  If  the  pota- 
toes were  in  his  possession  In  this  state  on  or 
after  April  1st  A  very  large  part  of  the. 
testimony  In  the  case  Is  devoted  to  an  attempt 
to  show  that,  when  potatoes  in  Aroostook 
county  are  sold  In  quantities  of  20  cars  or 
over  for  delivery  In  a  month  certain.  It  Is  the 
custom  of  buyers  to  order  shipments  early 
In  that  month,  so  that  the  delivery  may  be 
accomplished  during  the  month ;  but  the  cus- 
tom shown  does  not  affect  the  question  here. 
It  is  no  more  than  the  law  annexes  to  con- 
tracts like  these.  The  law  says  the  ship- 
ments must  be  ordered  seasonably,  so  as  to 
enable  the  shipper  to  deliver  seasonably.  We 
think  the  custom  goes  no  further. 

The  parties  do  not  agree  as  to  whether,  un- 
der  the  contracts,  the  defendant  was  bound  to 
deliver  at  New  York,  or  only  to  ship  from 
Maine,  within  the  time  stated,  and,  as  tbla 
difference  may  be  of  Importance,  we  will  con- 
sider the  contracts  In  detail.  The  terms, 
"March  delivery"  and  "March  shipment"  aj>- 
pear  in  the  correspondence  somewhat  Indis- 
criminately. February  15,  1904,  the  defend- 
ant wired  the  plaintiffs  at  New  York :  "Will 
sell  five  cars  Mountains  [Green  Mountain  po- 
tatoes] in  sacks  of  hundred  sixty-eight  pounds 
two  seventy  March  delW^^^'-^  ©efegl^ 
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following  day,  the  plaintiffs  replied:  "If 
your  price  Is  delivered  will  buy  five  or  ten 
cars.  Advise  quick."  And  the  defendant  an- 
swered on  tbe  same  day:  "Will  deliver  ten 
cars  at  price  quoted."  This  completed  the 
contract,  though  on  tbe  same  day  the  plain- 
tiffs by  letter  confirmed  their  order  "for 
March  delivery."  We  think  this  was  a  con- 
tract for  a  delivery  of  the  cars.  In  March,  at 
New  York. 

On  February  17,  1904,  th6  defendant  wired 
the  plaintiffs':  "Can  you  use  ten  cars  more 
Hebrons  and  Mountains  two  seventy-five 
prompt  or  March  delivery?"  On  the  next 
day,  as  appears  by  a  confirmatory  letter  of 
that  date,  the  plaintiffs  wired  the  defendant 
that  they  "would  buy  five  edch  Mountains 
and  Hebrons,  March  delivery,  at  $2.70."  On 
the  same  day  the  defendant  answered  by 
wire:  "Will  book  five  cars  Hebrons,  five 
cars  Mountains  two  seventy  March  delivery. 
Will  ship  the  car  of  Bliss  two  seventy-five." 
This  acceptance  completed  the  second  con- 
tract, now  in  questlco.  Tbe  reference  to  the 
car  of  Bliss  potatoes  grew  out  of  another  or- 
der, not  important  here.  The  next  day, 
February  19th,  the  plaintiffs  wired  the  de- 
fendant: "We  have  your  confirmation  of 
Hebrons,  Mountains,  March  shipment  and 
Bliss  spot  shipment"  And,  in  a  letter  of  the 
same  date  to  the  defendant,  they  wrote: 
"We  have  your  wire  confirming  five  each  He- 
brons and  Mountains  at  $2.70  for  March  de- 
livery and  one  Bliss  quick  shipment  at  $2.- 
85.  We  now  have  you  booked  for  15  cars 
Mountains  at  |2.70,  and  5  Hebrons  at  |2.70 
all  for  March  shipment  delivered  New  York, 
also  one  car  Bliss  at  $2.85  for  spot  shipment 
These  goods  are  to  come  forward  via  Metro- 
politan Line  to  New  York  any  time  during 
March,  as  ordered  out  by  us."  Independent- 
ly of  the  letter,  which  was  confirmatory  of 
the  telegraphic  contract,  we  think  that  the 
term  "March  delivery"  In  the  contract,  read 
in  the  light  of  existing  conditions,  should  be 
.  held  to  contemplate  a  delivery  in  March  at 
New  York.  That  the  plaintifTs  so  under- 
stood It  appears  clearly  from  their  letter. 
Though  In  the  letter  they  used  the  term 
"March  shipment"  as  well  as  "March  deliv- 
ery," their  understanding  is  apparent  when 
they  say :  "ThiBse  goods  are  to  come  •  •  • 
to  New  York  any  time  in  March,  as  ordered 
out  by  us."  Furthermore,  in  their  declara- 
tion, the  plaintiffs  allege  that  the  defendant 
agreed  to  deliver  tbe  potatoes  "to  tbe  plain- 
tiffs at  New  York  City  •  •  •  in  March, 
tben  next  ensuing."  The  plaintiffs'  inter- 
pretation of  the  contract  at  that  time  was  un- 
doubtedly tbe  true  one. 

Befpre  we  consider  the  rights  and  duties 
of  the  parties  under  these  two  contracts,  it 
will  be  expedient  to  state  the  third:  On 
February  2i2,  19(M,  the  plaintiffs  wired  tbe 
defendant:  "How  many  more  Hebrons  and 
Mountains  will  you  book  as  for  March  ship- 
ment? ♦  •  •  "  The  defendant  replied 
the  same  day:  "Will  ship  ten  cars  more 
66  A.-25 


Mountains  five  Hebrons  March  or  first  of 
April  delivery.  March  If  can  get  cars.  You 
advance  me  one  thousand  to  secure  them 
with  at  two  seventy-five."  Two  days  later 
tbe  plaintiffs  answered  by  wire:  "Would 
not  make  any  advances  on  potatoes  would 
buy  fifteen  cars  offered  If  you  care  to, book." 
In  answer  to  this,  the  defendant  wired  on 
the  same  day:  "Will  book  the  fifteen  cars 
'  as  per  wire  without  any  advance  order,  order 
out  as  early  in  March  as  possible  on  account 
of  shortage  of  cars."  This  completed  the 
third  contract  and  we  think  it  contemplated 
that  the  potatoes  should  be  delivered  in  New 
York  in  March,  if  the  defendant  could  get 
the  necessary  cars;  otherwise,  in  tbe  early 
part  of  AprlL 

Then  followed  a  correspondence  concern- 
ing all  the  potatoes.  In  a  letter  from  the 
defendant  to  the  plaintiffs,  dated  February 
24th,  confirming  his  last  telegram,  and  re- 
capitulating tbe  amounts  of  all  the  con- 
tracts, "making  85  cars  in  all,"  the  defendant 
wrote:  "Please  order  them  out  as  early  In 
March  as  possible,  for  It  Is  hard  to  get  cars 
just  as  you  want  them."  On  February  27th 
the  plaintiffs  wrote  the  defendant -"in  regard 
to  the  35  cars  booked  for  us  in  all  for  March 
shipment"  as  follows:  "In  ordering  them 
out  we  will  arrange  so  as  to  make  it  con- 
venient for  us  both."  March  4tb  tbe  de- 
fendant wrote:  "About  when  do  you  think 
you  will  order  out  some  Hebrons  or  Moun- 
tains?" And  tbe  plaintiffs  replied,  March 
8tb,  saying  that:  "It  will  be  tbe  end  of 
this  month  before  we  expect  to  order  any 
out.  At  tbe  present  our  market  is  well  sup- 
plied, and  we  do  not  expect  to  order  any 
goods  out  until  conditions  here  show  some 
improvement"  Again,  March  0th,  the  de- 
fendant inquired,  "When  do  you  think  yon 
will  order  out  some  Hebrons  or  Mountains?" 
and  the  plaintiffs  replied,  March  11th:  "We 
expect  to  wire  you  about  the  middle  of  next, 
week  to  begin  to  let  them  come  forward. 
We  will  advise  you  the  early  part  of  the 
week  by  wire  Just  when  to  stfCrt  shipping." 
March  17th  the  defendant  wired:  "Must 
start  loading  your  stock  at  once  will  have 
to  pay  5  cents  per  sack  tax  April  Ist" 
March  18th  the  plaintiffs  wrote :  "We  expect 
to  begin  to  have  our  goods  come  forward 
next  week.  Just  as  soon  as  we  hear  from 
yon  what  you  mean  by  five  cents  tax  after 
April  1st  ve  will  know  ju^t  what  to  advise 
you."  March  lOtb  tbe  defendant  wired: 
"Have  four  cars  loaded  wire  shipping  direc- 
tions." March  22d,  thtee  days  later,  the 
plaintiffs  wrote:  "We  have  wired  yob  to 
let  five  cars  come  forward,  one  each  day. 
On  such  of  our  potatoes  as  we  may  not 
order  out  for  March,  whatever  the  correct 
expense  on  them  may  be,  we  naturally  will 
have  to  stand  onr  part  of  It"  On  March  23d 
the  defendant  wired,  "Had  to  move  stock 
and  have  sold,"  and  on  March  24th,  "Bhall 
cancel  your  orders  see  letter."  Later  on  the 
same  day  the  plaintiffs  wired.:    "We  will  notC 
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allow  cancellation  as  we  accepted  your  tax 
proposition  on  all  potatoes  not  shipped  in 
March,  also  ordered  ont  four  cars  you  had 
ready.  You  can  ship  as  many  as  you  can 
balance  of  March." 

Now,  with  reference  to  the  first  two  con- 
tracts, we  have  already  stated  that  the  de- 
fendant was  found  to  deliver  the  potatoes 
at  New  York  in  March,  and  bad  the  right 
to  so  deliver  them,  and  that  the  plaintiffs, 
though  they  had  the  option  as  to  when  cars 
should  be  ordered  out,  were  bound  to  exer- 
cise that  option  reasonably,  with  reference  to 
the  defendant's  rights;  and  that  it  was  their 
duty  to  exercise  their  option  in  season  for 
the  defendant  to  have  delivered  the  potatoes 
at  New  York  in  March.  It  was  their  duty 
to  take  into  account  the  situation,  at  least 
so  far  as  it  existed  between  them  and  the 
defendant,  for  they  knew  that  he  had  35  cars 
to  deliver,  20  in  March  in  any  event,  and  15 
more  if  cars  could  be  obtained.  The  case 
shows  that  cars  in  such  numbers  are  not 
easily  obtained,  and  that  the  plaintiffs  were 
advised  of  his  difficulty.  It  also  appears 
that  cars,  when  secured,  bad  to  be  specially 
fitted  or  lined  by  carpenters,  at  that  season 
of  the  year,  to  prevent  the  potatoes  from 
the  cold,  and,  of  course  they  had  to  be  load- 
ed. The  procuring,  fitting,  and  loading  of 
the  cars  naturally  had  to  be  done  after  they 
were  "ordered  out,"  and  It  also  appears  that 
the  average  time  of  carriage  from  Aroostook 
county  to  New  York  is  about  eight  day& 

In  view  of  these  circumstances,  we  think 
that  the  delay  of  the  plaintiffs  in  ordering 
out  cars  was  clearly  unreasonable.  Up  to  the 
night  of  March  24tb,  only  five  cars  had  been 
ordered  out,  and  they,  one  each  day  from 
March  22d,  the  time  when  the  order  was  re- 
ceived. The  evidence  is  satisfactory  that 
It  was.  after  March  24th,  practically  im- 
IMSslble  then  to  procure,  fit,  and  load  cars, 
and  ship  the  potatoes  to  New  York  in  that 
month.  It  was  not  possible  for  the  defend- 
ant then  to  perform  even  the  first  two  con- 
tracts for  20  cars.  The  fault  of  the  plain- 
tiffs, tben,  having  rendered  it  Impoesible  for 
the  defendant  to  perform  these  two  contracts 
according  to  their  terms,  we  think  he  was 
Justified  in  declining  to  perform.  Rhoades 
V.  Cotton,  90  Me.  453,  38  Atl.  867.  Nor  is 
the  result  affected  by  the  fact,  as  claimed 
by  the  plaintiffs,  that  they  accepted  the  de- 
fendant's "tax  proposition.^'  The  truth  is 
the  defendant  made  no  "tax  proposition." 
He  merely  called  attention  to  the  fact  that 
there  would  be  a  liability  to  tax  April  1st, 
and- this  was  done  to  Induce  the  plaintiffs  to 
greater  diligence  in  ordering.  The  willing- 
ness of  the  plaintiffs  to  pay  the  tax  could 
not  affect  the  defendant's  rights,  which  he 
appears  neither  to  have  abandoned  nor  waiv- 
ed. 

Under  the  third  contract,  the  defendant 
was  under  the  duty,  and  had  the  right,  to 
deliver  the  potatoes  at  New  York  in  March, 
if  cars  could  be  had;  otherwise,  in  April. 


But  March  was  to  be  preferred,  if  cars  could 
be  bad.  It  was  plainly  for  the  defendant's 
interest  to  perform  the  contract  in  March, 
If  he  could.  We  think  he  should  have  had 
an  opportunity  seasonably  to  try  to  secure 
cars.  It  is  manifestly  impracticable  to  try 
to  secure  cars  from  a  railroad  company, 
especially  whoi  cars  are  scarce,  unless  the 
shipper  knows  approximately  when  they  will 
be  needed;  and  In  this  case  the  defendant 
could  not  know,  until  he  received  orders 
from  the  plaintiffs.  He  had  no  reasonable 
opportunity  to  perform  his  contract  in 
March,  or  to  endeavor  to  perform  it.  That 
he  had  no  opportunity  was  the  fault  of  the 
plaintiffs.  Accordingly,  as  in  the  case  of 
the  other  contracts,  he  was  Justified  in  de- 
clining to  perform. 

Upon  these  principles,  the  verdict  is  clearly 
wrong,  and  must  be  set  aside.  It  Is  unneces- 
sary to  consider  the  exceptions. 

Motion  for  a  new  trial  sustained. 

Verdict  set  aside. 


om  Me.  2U) 
BERRY  V.  BOSTON  &  M.  R.  CO. 
(Supreme  Judicial  Court  of  Maine.    Dec.  12, 
1906.) 

RAIXBOADS  —  ACCIDKMT    AT    CBOSSINO  —  EVI- 
DENCE—NkGLIGEN  08. 

Tbe  plaintiff  was  traveling  along  a  highway 
when  she  discovered  extending  nearly  across  the 
road  a  locomotive  upon  the  defendant's  railroad. 
Finding  that  the  locomotive  ot»tructed  so  mnch 
of  the  highway  that  it  was  not  safe  to  pass,  she 
stopped  some  400  feet  from  tbe  crossing,  and  re- 
mained there  10  or  15  minutes.  Slie  then  moved 
up  to  within  315  feet  of  the  crossing,  and  tliere 
waited  a  period  of  15  or  20  minutes  more,  until 
the  sound  of  tbe  whistle  frightened  her  horse, 
and  caused  the  injury  of  which  she  complains. 
The  horse  was  frightened  by  four  blasts  of  tbe 
whistle  sounded  for  the  purpose  of  calling  in  the 
flagman,  who  had  been  sent  ont  to  flag  the 
train!!. 

Held,  (1)  that,  nnder  the  circumstances  of  this 
case,  it  was  not  negligence  on  the  part  of  the 
defendant  to  blow  its  whistle  according  to  the 
rules  and  regulations  governing  the  operation  of 
its  trains;  (2)  that  the  injuries  received  were 
due  to  one  of  that  class  of  accidents  that  happen 
without  the  fault  of  any  one. 

[Ed.  Note. — For  cases  in  point,  sea  Cent  Die 
vol.  41,  Railroads,  {{  968-971.] 

(OlEcial.) 

On  Motion  from  Supreme  Judicial  (3oart, 
York  County. 

Action  by  Mavllla  Berry  against  the  Boston 
&  Maine  Railroad  Company.  Verdict  for 
plaintiff.  Motion  for  new  trial  by  defendant. 
Sustained. 

Action  on  the  case  to  recover  damages  for 
personal  injuries  sustained  by  the  plaintiff 
and  caused  by  the  alleged  negligence  of  the 
defendant. 

The  plaintiff,  accompanied  by  her  mother, 
was  driving  a  horse  attached  to  a  sleigh 
along  a  highway  °ln  the  town  of  Buxton, 
which  crosses  the  defendant's  tracks  at  grade 
near  the  station  known  as  "Saco  River."  As 
the  plaintiff  approached  the  crossing,  she 
discovered  extending  nearly  across  the  high- 
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way  a  locomotive  and  sereral  freight  can 
upon  the  defendant's  railroad,  which  made 
it  unsafe  to  pass.  The  plaintiff  stopped  some 
400  feet  from  the  crossing  and  remained 
there  10  or  16  minutes.  She  then  moved  op 
to  within  815  feet  of  the  crossing,  and  there 
waited  a  period  of  16  or  20  minutes  more, 
until  the  whistle  of  the  locomotive  was  sound- 
ed four  times  to  call  In  the  flagman  who  had 
beea  sent  out  to  protect  the  train  while  doing 
its  work  of  shifting  cars  and  handling  freight 
The  horse,  being  frightened  by  the  whistle, 
suddenly  whirled  around  and  threw  the  plain- 
tiff and  her  mother  from  the  sleigh,  and 
caused  the  Injuries  to  the  plaintiff  for  which 
this  suit  was  brought. 

Verdict  for  plaintlfl  for  $8,S8&S3.  The  de- 
fendant then  filed  a  general  motion  for  ■ 
new  trial. 

Argued  before  WISWELIi,  C.  J.,  and  BM- 
BRY,  SAVAGE,  POWERS,  PBABODY,  and 
SPEAR,  JJ. 

Cleaves,  Waterhouse  &  Emery,  for  plain- 
tiff.   George  C.  Yeaton,  for  defendant 

SPEAR,  3.  This  is  an  action  In  which  the 
plaintiff  recovered  against  the  Boston  & 
Maine  Railroad  a  verdict  for  the  sum  of 
$i3,386.S3  for  the  alleged  negligence  on  the 
part  of  the  servants  of  said  defendant  In 
sounding  several  unusual  blasts  of  a  steam 
whistle  from  one  of  the  defendant's  engines, 
thereby  frightening  the  plaintiff's  horse  and 
caodng  the  accident  which  produced  the  In- 
juries complained  of.  The  case  comes  here 
on  motion  by  the  defendant  to  set  the  verdict 
aside  as  against  the  law  and  the  evidence. 

The  plaintiff's  own  statement  of  the  case 
is  as  follows:  "The  evidence  fairly  warrant- 
ed the  jury  In  concluding  that  the  plaintiff 
was  lawfully  upon  this  public  way  upon  the 
day  in  question;  that  she  was  a  woman  of 
mature  years,  who  had  quite  a  portion  of  her 
life  been  accustomed  to  the  use  of  horses  and 
for  quite  a  period  of  time  had  used  this  par- 
ticular horse;  that  this  animal  was  under 
all  ordinary  circumstances  well  behaved,  bav- 
ing  been  used  about  the  cars  under  all 
sorts  of  conditions  and  circumstances,  driven 
through  the  public  streets  of  BIddeford  and 
Saco  where  the  electric  cars  and  automobiles 
were  constantly  being  met  with,  and  the  ex- 
perience of  herself  and  others  with  this  ani- 
mal warranted  her  and  them  In  concluding 
that  this  animal  was  unusually  safe.  The 
harness  and  sleigh  were  also  in  the  best  of 
condition.  She  therefore  had  no  reason  to 
expect  that  this  horse  would  be  frightened  by 
any  ordinary  noises  such  as  might  be  expect- 
ed In  a  public  highway  of  our  county  and  of 
this  particular  vicinity.  Traveling  with  her 
mother  along  a  highway  In  Buxton,  she  sees 
extending  nearly  across  the  traclc  a  locomo- 
tive upon  the  defendant's  railroad.  Finding 
that  this  locomotive  obstructed  so  much  of 
the  highway  that  It  was  not  safe  to  pass, 
this  plaintiff  stopped  some  400  feet  away  from 


the  crossing  and  remained  there  10  or  16 
minutes,  at  the  end  of  which  time  she  moved 
up  to  within  815  feet  of  the  crossing,  and 
there  waited  a  period  of  15  or  20  minutes, 
until  the  sound  of  the  whistles  frightened 
her  horse  and  the  accident  and  Injury  to  the 
plaintiff  resulted.  Now,  then,  was  this  plain- 
tiff negligent?" 

Under  the  plaintiff's  own  statement  of  facts 
and  the  evidence  In  the  case.  It  may  be  equal- 
ly pertinent  to  ask:  Was  this  defendant  neg- 
ligent? We  have  read  the  testimony  careful- 
ly, and  our  conclusion  Is  that  neither  party 
could  properly  be  charged  with  negligence. 
On  the  evidence  It  appears  that  the  plaintiff 
had  perfect  confidence  In  the  kindness  and 
training  of  her  horse  to  withstand  any  of  the 
motions  or  noises  connected  with  the  opera- 
tion of  a  train  315  feet  or  105  yards  away. 
Such  reliance  did  she  place  In  his  docility 
that  she  bad  moved  100  feet  nearer  the  train 
than  she  had  been. 

If  she  thus  manifested  such  confidence  In 
the  disposition  of  her  horse  as  to  move  up 
nearer  the  train  and  there  wait  for  Its  passage 
over  the  crossing,  we  see  no  reason  why,  as- 
snming  that  the  engineer  saw  the  team,  he 
should  not  have  been  privileged  to  place 
equal  confidence  In  the  reliability  of  the  horse 
with  respect  to  fear  of  the  cars.  We  think 
he  should,  and  had  a  right  to  Infer,  even  If  he 
saw  the  plaintiff  all  the  time,  that  she  had 
halted  her  horse  within  what  she  regarded  as 
a  perfectly  safe  distance  from  the  train.  One 
hundred  and  five  yards  Is  a  long  distance, 
and  we  are  unprepared  to  say  that  a  railroad 
shall  be  held  to  anticipate  that  the  blowing 
of  a  whistle,  in  accordance  with  the  rules 
and  regulations  of  operating  its  road.  Is  cal- 
culated to  frighten  an  apparently  kind  and 
well-behaved  horse  at  such  a  distance. 

Our  conclusion  is  that  the  injuries  received 
were  due  to  one  of  that  class  of  accidents  that 
happen  without  the  fault  of  any  one.  The 
plaintiff  undoubtedly  thought  her  horse  was 
kind  and  all  right  to  stand  where  he  was 
without  danger  of  fright  from  any  of  the  or- 
dinary noises  In  the  operation  of  trains.  The 
engineer,  if  he  saw  the  horse,  bad  a  right  to 
presume  the  same,  and.  In  view  of  this  right, 
did  what  he  was  authorized  to  do  by  the 
rules  and  regulations  of  the  road,  blew  the 
regular  steam  whistle  attached  to  his  engine 
four  times  to  call  In  the  man  who  had  been 
sent  out  to  flag  the  train.  Taking  Into  con- 
sideration the  distance  of  the  plaintiff  from 
the  train,  we  are  unable  to  discover  any  neg- 
ligence In  this  act 

Some  evidence  has  been  Introduced  tending 
to  show  that  this  particular  whistle  was 
sharper  and  shriller  than  some  other  whistles 
used  upon  the  engines  operated  upon  this 
road;  but,  even  if  this  Is  so,  It  does  not  charge 
the  act  of  the  defendant  with  negligence.  It 
cannot  be  expected  that  the  various  whistles 
used  upon  different  engines  would  produce  a 
tone  of  the  same  pitch,  quality,  and  loudneiv 
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Some  woold  neceetiarlly  be  sharper  and  some 
louder  tban  others;  bnt  unless  there  Is  such 
a  distinction  In  the  volume  of  sound  as  to 
clearly  differentiate  this  particular  -whistle 
from  the  others,  thereby  making  It  a  cause  of 
fright  which  could  not  have  been  reasonably 
anticipated  by  the  plaintiff,  the  defendant 
cannot  be  charged  with  negligence  for  using 
It  That  some  whistles  are  louder  than  others 
Is  a  matter  of  common  knowledge,  of  which 
the  plaintiff  was  as  much  bound  to  take  no- 
tice as  the  defendant  itself.  The  evidence  in 
this  case  does  not  show  that  the  whistle 
which  frightened  the  horse  was  of  the  unusu- 
al character  above  described.  Borne  witness- 
es say  that  It  was  a  shrill  whistle,  bnt  they 
had  heard  others  as  shrill.  Others  that  It 
was  sharp.  Bnt  no  one  testifies  that  the  whis- 
tle was  sharper  than  they  had  ever  heard  be- 
fore. The  usual  whistle  does  not  attract  at- 
tention, but  four  distinct  blasts  would,  and, 
by  way  of  contrast,  naturally  convey  the  Im- 
pression of  sharpness. 

There  must  be  some  limit  with  respect  to 
the  relative  location  of  a  train  and  team 
where  the  train  can  blow  Its  whistle  without 
danger  of  Incurring  legal  liability  for  fright- 
oilng  the  team.  While  ordinarily  this  dis- 
tance 1b  a  question  of  fact,  taken  In  connec- 
tion with  all  the  other  circumstances,  we  are 
nevertheless  convinced  that  815  feet,  consid- 
ered In  connection  with  the  circumstances  in 
this  case,  is  beyond  the  limit.  We  are  unable 
to  find  any  decided  case  that  holds  a  railroad 
responsible  for  frightening  a  horse  by  the 
blowing  of  a  whistle  at  such  a  distance  or 
approximating  It  We  think  the  verdict  waa 
clearly  wrong. 

Verdict  set  aside. 

New  trial  granted. 


(102  Ue.  IM) 

MODLTON  V.  LEWISTON,  B.  &  B.  ST.  BY. 

(Supreme  Jadiclal  Court  of  lilaine.     Dec.  S, 
1906.) 

1.  MxmiciPAi.  GoBPOBATions— Us>  of  Stbeets 
—  Leaving  Hobsk  IjNHiToaxD  —  Cortbibu- 

TOBT  NEOLIOENCE. 

It  is  not  negligence  per  se  to  leave  a  horse 
attached  to  a  carriage  in  tiie  street  unhitched. 

2.  Stbeet  RAIT.K0AD8— Operation— Injubt  to 
Aniual  or  Tbaok  —  Contbibtjtobt  Negu- 

OBNOZ.- 

But,  when  one  leaves  a  horse  attached  to  a 
carriage,  unhitched,  unimpeded  by  any  weight, 
and  unattended  by  any  person  near  enoagb  to 
control  him  by  the  voice  or  to  reac^  him  l^fore 
be  can  escape,  in  a  city  street  in  which  there 
is  an  electric  car  line,  at  a  time  when  the  con- 
ditions are  snch  that  cars  may  reasonably  be 
expected  to  mn  with  snow  Bcrapers,  calcnlated 
to  frighten  horses  both  by  soond  and  sight,  he 
is  guilty  of  such  negligence  as  will  prevent  bis 
recovery  in  an  action  against  the  railway  com- 
pany. If  the  horse,  frightened  by  the  noise  or 
action  of  the  scrapers,  rang  in  front  of  a  car 
and  is.  injured  by  it.  And  this  is  true,  although 
the  horse  had  never  been  afraid  of  the  electric 
cars,  and  had  never  run  away,  though  left  un- 
hitched. 

[Bd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  44,  Street  Kailroads,  (  209.] 


8.  Same  —  Negligenck  ov  OoicPiJiT->-Strm- 

ciENCT  OF  Evidence. 

The  evidence  in  the  case  is  held  to  be  in- 
sufiScient  to  warrant  a  finding  by  the  jury  that 
the  defendant  was' guilty  of  neghgence. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol  44,  Street  Railroads,  {f  239-2o0.] 

(Official.) 

On  Motion  frcMn  Supreme  Judicial  <3ourt, 
Sagadahoc  County. 

Action  by  Rufus  D.  Moulton  against  the 
Lewiaton,  Brunswick  &  Bath  Street  Railway. 
Verdict  for  plaintiff,  and  defendant  files  a  mo- 
tion for  a  new  trial.    Granted. 

Action  on  the  case  to  recover  damages  for 
Injury  to  the  plaintiff's  horse,  pung,  and  har- 
ness caused  by  the  alleged  negligence  of  the 
defendant.  The  plaintiffs  servant  bad  driv- 
en the  horse,  hitched  into  a  grocery  pung. 
close  beside  the  sidewalk  on  Washington 
street  in  the  city  of  Bath,  atraut  15  or  18  feet 
from  the  defendant's  car  track,  and  bad  left 
the  horse  standing  there  unhitched  and  unat- 
tended while  he  went  to  the  door  of  a  house 
for  the  purpose  of  taking  orders  for  the  plain- 
tiff, who  was  a  grocer.  While  the  horse  was 
standing  there,  one  of  the  defendant's  cars 
came  along  from  the  direction  In  which  the 
borse  was  facing.  When  the  car  was  with- 
in two  or  three  car  lengths  of  the  horse,  he 
suddenly  started,  turned  around,  and  ran  onto 
the  car  track  ahead  of  the  car,  and  was 
struck  by  the  car,  and  the  injury  complained 
of  resulted.  The  horse  was  so  badly  injured 
that  he  waa  afterwards  klliied. 

The  action  was  tried  at  the  August  term, 
1905,  of  the  Supreme  Judicial  C!ourt,  Sagada- 
hoc county.  Flea,  the  general  issue.  Ver- 
dict for  plalntitC  for  $94.67.  The  defendant 
then  filed  a  general  motion  for  a  new  trlaL 

Ail  the  material  facts  appear  in  tlie  opin- 
ion. 

Argued  before  WISWELIi,  C  J.,  and  EM- 
ERY, WHITEHOUSB,  SAVAGE.  PEABODY, 
and  SPEAR,  JJ. 

E.  C.  Plummer,  for  plaintifl.  Southard  ft 
Glidden,  for  defendant 

SAVAGE,  J.  Case  to  recover  damages  for 
injury  to  the  plaintiff's  horse,  pung,  and  har- 
ness, which  on  February  1.  1905,  was  struck 
by  one  of  the  defendant's  cars.  The  verdict 
was  for  the  plaintiff,  and  the  case  comes  op 
on  the  defendant's  motion. 

The  piaintifTs  cause  of  action,  as  set  out  In 
ills  declaration,  is,  in  substance,  that  the  de- 
fendant negligently  allowed  its  roadbed  to  be- 
come "cumbered  with  ice  and  snow,  so  as  to 
Interfere  with  the  prompt  and  proper  control 
of  cars  there  being  operated" ;  that  upon  the 
track  thus  cumbered  a  car  was  run  by  the  de- 
fendant's servants  "at  an  Improper  and  dan- 
gerously high  rate  of  speed,  and  with  much 
noise  and  with  snow  and  Ice  fiying  from  the 
scrapers  of  said  car,  rapidly  approached  the 
horse  of  the  plaintiff  •  •  »  which  had 
been  momentarily  left  by  plaintlfC^^gerrMit 
uigitized  by  '   ~ 
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*  *  *  well  outside  tbe  track  of  the  defend- 
ant corporation,  so  as  to  be  clear  of  all  pasa^ 
log  cars" ;  and  that  "by  reason  of  the  noise 
and  rapid  approach  of  said  car  and  of  the 
snow  and  Ice  being  thrown  from  the  scrapers 
of  said  car"  the  horse  became  frightened, 
tnmed  aronnd  and  ran  onto  or  across  the 
track,  In  front  of  the  car,  and  was  struck  by 
It  And  It  la  further  alleged  that  the  "car 
failed  to  stop  as  It  approached  the  plalntifTs 
horse"  by  reason  of  the  negligently  high 
speed  of  the  car,  "and  especially  of  the  un- 
safe condition  of  the  railway  tradi." 

The  case  shows  that  about  four  days  be- 
fore the  accident  snow  In  considerable  quan- 
tities had  fallen,  and  there  is  testimony  that 
at  the  time  of  the  accident  there  was  snow 
and  ice  in  places  on  the  rails,  although  the 
same  or  other  cars  had  gone  over  the  track 
on  the  day  In  qnestion.  There  Is  also  testi- 
mony that  the  rails  were  "banked  In"  by 
snow  and  Ice  four  or  five  hiches  deep  In 
places.  Assuming  this  to  be  true,  and  as- 
suming, as  claimed  by  the  plaintiff,  that  the 
horse  was  frightened  by  the  noise  of  the  ap- 
proaching car  and  by  the  sight  of  the  snow 
thrown  out  by  the  scrapers  attached  to  the 
car,  the  condition  of  the  track  was  not  Itself 
the  proximate  canse  of  the  accident,  and  la 
of  Importance  only  as  It  affected  the  opera- 
tion and  control  of  the  car.  The  condition  of 
the  track  Is  not  shown  to  be  an  unusual  one 
In  the  operation  of  street  cars  in  winter  In 
Maine.  The  defendant  company  was  not  re- 
sponsible for  the  snowstorm  or  other  weath- 
er conditions.  They  had  the  right  to  run 
their  cars  in  wlntw  as  well  as  In  summer, 
and  after  a  snowstorm  as  well  as  before. 
Mor  do  they  appear  to  have  been  remiss  In  the 
care  of  their  track  afterwards,  at  least  so  far 
as  they  owed  any  duty  to  the  plaintiff.  But 
the  condition  of  the  track  is  an  element  to  be 
considered  when  we  come  to  Inquire  whether 
the  company  was  negligent  as  to  the  speed  at 
which  the  car  was  run.  Under  some  condi- 
tions a  speed  would  be  unsafe  which  would 
not  be  under  others. 

The  car  was  equipped  with  scrapers  near 
the  wheels,  so  adjusted  that  they  could  be 
raised  or  lowered  by  the  motorman.  When 
lowered,  with  the  car  in  motion,  they  had 
the  effect  of  scraping  away  any  shoulder  of 
snow  or  Ice  which  may  'bare  accumulated  be- 
side the  rails,  and  throwing  It  from  the 
track.  The  scrapers  on  the  car  In  question 
were  being  operated  Just  prior  to  the  acci- 
dent, and  doubtless  made  a  noise  which  could 
be  heard,  and  threw  out  snow  and  ice,  which 
could  be  seen  by  the  plaintiff's  horse.  But 
the  scrapers  were  a  reasonable  appliance,  and 
the  defendant  company  had  the  right  to  use 
them,  and  there  Is  nothing  in  the  case  to 
show  that  they  were  used  improperly. 

With  regard  to  the  speed  of  the  car,  the 
plaintiff  claims  that  it  was  behind  schedule 
time;  that  it  was  making  up  time;  that  it 
was  running  at  an  unusual  speed,  one  witness 
placing  the  speed  as  high  as  12  miles  an 


hour.  The  weight  of  the  evidence  is  certainly 
against  this  proposition,  being  to  the  effect 
that  the  car  was  on  schedule  time  and  run- 
ning at  an  ordinary  rate  of  speed.  But 
the  truth  of  neither  proposition  settles  the 
question  of  negligence.  The  ordinary  speed 
might  have  been  dangerous.  An  unusual  speed 
might  not  have  been.  The  question  in  this 
case  is  not  whether  the  speed  was  dangerous 
as  to  passengers  on  the  car,  or  to  teams 
or  persons  upon  or  about  to  cross  the  track, 
as  at  a  street  crossing,  but  whether  It  was 
dangerous  as  to  the  plalntifTs  horse.  Unless 
the  defendant  failed  to  perform  some  duty 
which  it  owed  to  the  plaintiff,  under  existing 
conditions.  It  was  not  negligent  as  to  him. 

The  plaintiff's  servant  had  driven  the  horse 
hitched  into  a  grocery  pung  close  beside  the 
sidewalk,  and  left  it  standing  there,  facing 
in  the  direction  from  which  the  car  came, 
while  he  went  to  the  door  of  a  house  to  take 
orders.  At  that  point  the  street  from  side- 
walk to  car  track  was  from  15  to  18  feet 
wide.  The  plaintiff  claims  that  the  horse 
was  kind  and  well  broken,  and  was  not  afraid 
of  the  cars,  and  was  accustomed  to  being 
left  standing  unhitched,  and  bad  never  been 
known  to  run  away.  The  horse  did  stand 
still  imtil  the  car  came  near  It,  say  within 
two  or  three  car  lengths,  at  the  outside.  He 
then  suddenly  started,  turned  around,  and 
ran  onto  the  track,  ahead  of  the  car.  The 
duty  of  the  motorman  is  to  be  tested  by 
the  appearance  of  the  horse  to  him.  He  saw 
the  horse  some  distance  away.  Bat  be  saw 
him  standing  quietly,  so  far  as  the  case 
shows,  by  the  sidewalk,  until  the  car  came 
near.  He  was  not  thereby  relieved  of  all 
duty  towards  the  horse,  but  be  had  a  right  to 
assume  that  the  horse  would  remain  stand- 
ing. He  might  so  assume  until,  at  least, 
there  was  an.  appearance  of  fright  or  move- 
ment of  the  horse.  He  was  bound  to  antic- 
ipate and  be  prepared  to  avert  any  reason- 
ably to  be  expected  movement  of  the  horse, 
but  not  more.  Measured  by  these  rules,  we 
are  unable  to  see  wherein  the  conduct  of  the 
motorman  in  regulating  the  speed  of  the  car 
was  negligent  as  to  the  plaintiff,  even  as- 
suming the  speed  to  have  been  as  claimed  by 
the  plaintiff.  There  was  no  apparent  danger 
until  the  car  had  nearly  reached  the  horse, 
when  he  suddenly  turned  onto  the  track.  It 
was  then  too  late  to  stop  the  car.  There  is 
no  evidence  to  warrant  a  finding  that  the 
motorman  did  not  use  due  diligence  to  stop 
the  car  as  soon  as  he  could  after  the  horse 
started.  We  think,  therefore,  that  the  plain- 
tiff failed  to  show  that  the  defendant  was 
negligent. 

But  there  Is  another  ground, equally  fatal 
to  the  plaintiff's  right  of  recovery.  The 
plaintiff  must  prove  that  no  want  of  due  care 
on  his  own  part  contributed  to  the  hajnry. 
The  plalntifTs  servant  left  the  horse  in  the 
street  unhitched  and  unattended  and  without 
any  strap  and  weight,  and  went  up  some 
stairs  to  a  house.    It  cannot  be  saldj^ 
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leaving  a  horse  attached  to  a  carriage  In  the 
street  unhitched  1b  negligence  per  se.  Park 
V.  O'Brien,  23  Conn.  339;  Dexter  ▼.  Mc- 
Creedy,  54  Conn.  171,  6  Atl.  855;  Wasmer  v. 
Del.,  Lacka.  &  Western  R.  R.  Co.,  80  N.  T. 
212,  36  Am.  Rep.  608 ;  Thomas  on  Negligence, 
1181 ;  Elliott  on  Roads  and  Streets,  628.  And 
the  question  of  due  care  Is  always  for  the 
Jury  (Blgelow  v.  Reed,  61  Me.  325;  Griggs 
V.  Fllckensteln,  14  Minn.  81  [Gil.  62);  Phil- 
lips V.  Dewald,  79  Ga.  732,  7  S.  E.  151, 11  Am. 
St  Rep.  458;  Turner  v.  Page,  186  Mass.  600, 
72  N.  B.  329,  and  cases  above  cited)  unless 
the  evidence  Is  such  that  unprejudiced  and 
fair-minded  men  can  reasonably  draw  only 
one  Inference  therefrom.  Blumenthal  v.  Bos- 
ton &  Maine  R.  R.,  97  Me.  255,  54  Atl.  747; 
Maine  Water  Co.  v.  Steam  Towage  Co.,  99 
Me.  473,  59  Atl.  953.  But  we  are  of  opinion 
that  when  one  leaves  a  horse  attached  to 
a  carriage,  unhitched,  unimpeded  by  any 
weight,  unattended  by  any  person  near  enough 
to  control  him  by  the  voice  or  to  reach  him 
before  he  can  escape.  In  a  city  street  In  which 
there  Is  an  electric  car  line,  at  a  time  when 
the  conditions  are  such  that  cars  may  reason- 
ably be  expected  to  run  with  snow  scrapers 
calculated  to  frighten  horses  both  by  sound 
and  sight,  only  one  reasonable  Inference  can 
be  drawn.  That  Is  this  case.  We  decide  no 
other.  It  Is  negligence  so  clearly  that  it  will 
bar  a  recovery  by  the  owner,  If  the  horse, 
frightened  by  the  action  of  the  scrapers,  runs 
In  front  of  the  car  and  is  injured  by  it  We 
do  not  overlook  the  fact  that  this  horse  had 
never  been  afraid  of  the  electric  cars,  and 
had  never  run  away,  though  left  unhitched. 
He  was  nevertheless  a  horse,  and  these  were 
conditions  to  which  he  was  probably  not  ac- 
customed. The  instincts  common  to  the 
species  render  him  peculiarly  liable  to  be 
frightened  by  the  sight  of  snow  and  ice 
thrown  out  from  under  the  car  by  the  scrap- 
er, and  by  the  sound  of  the  accompanying 
noise.  These  instincts  the  servant  In  charge 
of  the  horse  must  be  presumed  to  have  known, 
and,  knowing  the  conditions  as  to  snow  and 
ice  which  surrounded  the  track,  he  should 
have  anticipated  the  lawful  use  which  was 
made  of  the  scrapers.  The  verdict  cannot  be 
sustained. 

Motion  for  a  new  trial  granted. 

Verdict  set  aside. 


(UH  He.  UT) 

ATLAS  SHOE  CO.  v.  BEICHARD. 

(Supreme  Judicial  Court  of  Maine.     Dec.  10, 
1906.) 

1.  Sai,e8— Fraud— Falsk   and    Fbaudttlknt 
Repbesentatiors— Rsscission. 

Any  vendor  induced  by  false  and  frauda- 
lent  representations  to  sell  goods  upon  credit, 
upon  discovering  the  fraud,  may  rescind  the  sale 
and  maintain  trover  for  the  goods  so  obtained. 
[Ed.  Note.— For  cases  in  point,  see  Cent  I>ig. 
vol.  43,  Sales,  {  262.] 

2.  Same. 

When  at  the  time  of  the  purchase  of  the 
goods  there  is  an  intent  never  to  pay  for  them, 


the  sale  may  be  avoided  for  fraud,  althongh  no 
false  and  fraudulent  representations  are  made. 
When  such  representations  are  made,  the  ven- 
dor, who,  relying  upon  them,  parts  with  his 
property,  may  equally  rescind,  although  there 
was  at  the  time  of  the  sale  a  bona  fide  inten- 
tion to  pay  at  some  future  time. 

[Ed.  Note.— For  cases  In  point  see  Cient  Dig. 
vol.  43,  Fraud,  i  93.] 

8.  FbAUD— FAI.8S  Statkmbnis. 

If  a  person  states  of  his  own  knowledge 
material  facta  which  are  susceptible  of  knowl- 
edge, and  the  statement  is  made  with  an  in- 
tent that  another  party  shall  act  upon  it  or  in 
such  a  manner  as  would  naturally  indace  him 
to  act  upon  it  the  statement  so  made,  if  false, 
is  fraudulent  both  in  morals  and  law. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  28,  Fraud,   {{  8-14.] 

4.  Saxe  —  Delivebt  —  PabsiNo    OF    Title  — 
Fbaud. 

In  the  sale  and  delivery  of  merchandise 
procured  by  fraud,  it  is  generally  the  intention 
of  the  parties  that  the  title  pass  to  the  vendee ; 
but  because  of  the  fraud  the  Tender  eaUj  if  he 
chooses,  on  discovering  the  fraud,  avoid  the  sale 
and  delivery,  and  revest  the  title  In  himself,  not- 
withstanding this  intention. 

[Ed.  Note.— For  cases  in  point  see  (3ent  I>is. 
vol.  43,  Sales,  §  262.] 

5.  Saks— Statements  as  to  Credit— Tboveb. 

A  vendee,  for  the  purpose  of  obtaining  a 
line  of  credit,  made  a  written  statement  of  nia 
assets  and  liabilities,  and  agreed  that  it  might 
be  considered  as  a  continuing  and  new  and  origi- 
nal statement  upon  each  and  every  purchase  of 
goods  thereafter,  until  he  advised  the  vendor  in 
writing  to  the  contrary.  The  statement,  though 
true  when  first  made,  afterwards  became  false, 
and  its  falsity  was  or  ought  to  have  been  with- 
in the  knowledge  of  the  vendee.  No  notice  was 
given  to  the  vendor,  and  he,  relying  upon  the 
statement  as  true,  sold  goods  to  the  vendee  aft- 
er such  statement  had  become  materially  and  es- 
sentially false. 

Held,  that  the  vendor  might  rescind  such 
sales  and  maintain  trover  against  the  vendee's 
common-law  assignee  for  such  of  the  goods  so 
sold  as  the  assignee  had  in  his  possession  and 
refused  to  deliver  to  the  vendor. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  43,  Sales,  i  95.] 

(Official.) 

Exceptions  from  Supreme  Judicial  Court, 
Androscoggin  County. 

Action  by  the  Atlas  Shoe  Company  against 
Henri  P.  Bechard.  Judgment  of  nonsuit 
Plaintiff  excepts.  Bzc^tloiu  sostalned,  and 
Judgment  for  plaintiff. 

Trover  for  the  conversion  of  certain  goods 
sold  and  delivered  by  the  plaintiff  to  the 
firm  of  Fortier  &  Marcotte,  of  Lewiston. 
The  declaration  In  the  plaintiff's  writ  Is  as 
follows: 

"In  a  plea  of  the  case,  for  that  the  said 
plaintiff,  at  said  Lewiston,  to  wit  at  said 
Auburn,  on  the  27tb  day  of  December,  A. 
D.  1905,  being  possessed  as  of  its  own  proper 
goods  of  boots  and  shoes,  according  to  the 
bill  hereto  attached,  marked  'A,'  and  of  the 
value  set  opposite  each  Item,  and  all  of  the 
value  of  twenty-two  hundred  and  eighty- 
three  dollars  and  forty-five  cents  (f2,283.45), 
as  shown  by  said  bill,  thereafterwards.,  to 
wit,  on  the  same  day,  lost  the  same,  which 
thereafterwards,  to  wit,  on  ^( 
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came  to  the  pocgsesslon  of  the  defendant  by 
finding;  yet  the  defendant,  knowing  the 
same  to  be  the  property  of  the  plaintiff,  has 
not  delivered  the  same  to  the  plaintlfF,  though 
requested,  but  then  and  there  converted  the 
same  to  his  own  use,  to  the  damage  of  the 
plaintiff  (as  It  says)  in  the  sum  of  four 
thousand  dollars  ($4,000)."  (Bill  of  items 
marked  "A"  omitted  in  this  report). 

Plea,  the  general  Issue,  with  brief  state- 
ment as  follows:  "That  Messrs.  Fortler  & 
Marcotte^  of  Lewlston,  were  the  owners  of 
a  portion  of  the  goods  mentioned  In  the 
plaintiff's  writ,  and  not  the  plaintiff,  and 
that  In  December,  1906,  and  before  the  suing 
out  of  the  writ  In  tills  action,  the  said 
Fortler-*  Marcotte  made  a  common-law  as- 
signment for  the  benefit  of  their  creditors 
to  this  defendant,  and  that  In  his  said  ca- 
pacity as  such  assignee  he  had  In  his  law- 
ful possession  some  of  the  goods  that  said 
Fortier  &  Marcotte  had  purchased  of  the 
Atlas  Shoe  Company,  and  which  they  owned 
at  the  date  of  said  assignment  to  this  de- 
fendant, and  that  subsequently  to  said  suit 
herein  as  such  assignee  the  defendant  here- 
in turned  over  to  the  receiver  in  bankruptcy 
proceedings  instituted  against  the  said  For- 
tier &  Marcotte  a  portion  of  the  goods  sued 
herein  under  the  direction  and  order  of  the 
Judge  of  the  United  States  court  for  the 
district  of  Maine." 

At  the  conclusion  of  the  plaintiff's  testi- 
mony, the  presiding  justice  ordered  a  non- 
suit. The  plaintiff  excepted.  It  was  then 
agreed  that,  if  the  law  court  should  decide 
that  the  nonsuit  was  Improperly  ordered, 
then  that  court  should  "have  jury  power 
to  decide  the  question  of  liability  and  the 
amount  of  damages  that  this  plaintiff  Is 
entitled  to  recover,  and  shall  order  judgment 
for  that  amount" 

Argued  before  WHITBHOtJSEJ,  SAVAGE, 
POWERS,  PBABODT,  and  SPEAB,  JJ. 

Cakes,  Pulslfer  &  Ludden,  for  plaintiff. 
H.  P.  Becbard  and  McGilllcuddy  &  Morey, 
for  defendant 

POWERS,  J.  Trover  for  the  conversion 
of  certain  goods  sold  and  delivered  by  the 
plaintiff  to  the  firm  of  Fortier  &  Marcotte. 
At  the  close  of  plaintUTs  evidence  the  pre- 
siding justice  directed  a  nonsuit  The  plain- 
tiff excepted;  and  it  is  agreed  that  if  the 
nonsuit  was  not  properly  ordered,  the  court 
shall  determine  the  amount  of  damages 
which  the  plaintiff  is  entitled  to  recover 
and  order  judgment  therefor. 

January  20,  1904,  Mr.  Fortler,  of  the  firm 
of  Fortier  &  Marcotte,  went  to  the  place 
of  business  of  the  plaintiff,  fmd,  for  the 
purpose  of  obtaining  of  it  a  line  of  credit 
for  his  firm,  in  Its  behalf  made  and  deliv- 
ered to  the  plaintiff  the  following  written 
statement: 

"Statement  made  this  20th  day  of  Janu- 
ary,  1904,  to  the   Atlas   Shoe   Co.,   Boston, 


Mass.,  by  E.  J.  Fortier,  of  tlw  liim  of  For- 
tier &  Marcotte,  town  of  Lewlston.  county 
of  Androscoggin,  state  of  Maine,  which  firm 
is  composed  of  the  following  persons:  E. 
J.  Fortler  and  A.  R.  Marcotte: 

Assets. 
Cash  value  of  stock  in  store  at  above- 
named   town $4,000 

Cash  on  hand  in  bank..... 1,000 

Total  assets $5,000 

Liabilities. 

Owe  for  merchandise  on  open  account  1 

Owe  in  notes  or  acceptance  given  for>$S,070 
merchandise  .J 

Owe  for  borrowed  money nothing. 

Chattel  mortgage  on  stock  of  merchan- 
dise   none.  . 

Total  liabilities $8,070 

"The  al>ove  is  a  true  and  accurate  state- 
ment of  all  our  assets  and  liabilities,  and  is 
presented  to  the  Atlas  Shoe  Co.,  as  a  basis 
for  credit  This  statement  may  be  considered 
by  the  Atlas  Shoe  Co.  a  continuing  statement 
of  our  affairs,  and  a  new  and  original  state- 
ment of  our  assets  and  liabilities  upon  each 
and  every  purchase  of  goods  from  them 
hereafter  until  we  advise  them  in  writing 
to  the  contrary.  Fortler  &  Marcotte. 

"Signed  by  B.  J.  Fortler,  a  member  of  the 
firm." 

Thereafterwards  the  plaintiff  furnished 
goods  on  credit  to  Fortler  &  Marcotte  from 
April,  1004,  to  March  7, 1005,  inclusive,  which 
were  settled  and  paid  for  In  full  on  March 
17,  1905.  From  March  16  to  December  18, 
1905.  the  plaintiff  continued  to  furnish  them 
goods  on  credit  to  the  amount  of  $2,283.45, 
and  received  payments  on  account  of  the 
same  aggregating  $1,130.05,  leaving  a  bal- 
ance due  of  $1,152.80.  Applying  the  pay- 
ments to  .the  oldest  Items  of  indebtedness, 
as  the  parties  themselves  made  no  applica- 
tion of  them,  would  still  leave  unpaid  for 
all  goods  sold  from  and  including  May  10  to 
December  13,  1005.  December  26,  1906,  For- 
tler &  Marcotte  made  a  common-law  assign- 
ment for  the  benefit  of  their  creditors  to 
the  defendant  of  all  their  stock  in  trade, 
including  the  goods  purchased  of  the  plain- 
tiff which  they  had  not  disposed  of  in  the 
regular  course  of  business,  and  the  same 
was  taken  possession  of  by  the  defendant 
The  next  day  the  plalntlflTs  agent,  Mr.  Mur- 
ray, called  at  the  store  of  Fortier  &  Mar- 
cotte, where  the  defendant  was  engaged  in 
taking  an  account  of  the  stock,  and  demand- 
ed of  him  the  goods  sold  by  the  plaintiff 
still  remaining  in  the  stock.  The  defendant 
did  not  deliver  them,  but  told  Murray  he 
could  not  allow  him  to  remain  in  the  store. 
The  writ  is  dated  December  28,  1005,  and 
is  for  all  goods  sold  to  Fortier  &  Marcotte 
by  the  plaintiff  after  the  settlement  In  March 
previous.  January  25,  1906,  Fortier  &  Mar- 
cotte went  into  bankruptcy,  and  their  sched- 
ules showed  assets  $3,132.66,  debts  $6,492.74. 
Among  the  latter  was  $200  In  notes  given 
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for  money  boirowed  ot  D^lna  Ifarcotte  and 
Gaslmir  Marcotte  3'anuary  27,  1905. 

It  iB  c6nceded  that  tbe  title  to  tbe  goods 
passed  to  Fortier  &  Marcotte,  and  that  the 
representations  contained  in  the  statement  of 
January  20,  1904,  were  true  on  that  date.  No 
notice  of  any  change  in  their  financial  condi- 
tion was  ever  given  to  the  plaintiff  by  Fortier 
A  Marcotte.  The  plaintiff  claims  to  rescind 
the  sales,  so  far  as  relates  to  all  goods  sold 
on  and  after  May  10;  1905,  on  tbe  gronnd  that 
snch  sales  were  induced  by  tbe  fraudulent 
representations  of  the  vendees  as  to  material 
facts  affecting  their  credit  Their  right  to  do 
so  depends,  in  the  first  place,  upon  the  con- 
stmction  to  be  given  to  tbe  statement  of  Jan* 
uary  20tb.  That  instrument  should  have  the 
construction  placed  upon  it  and  the  force  and 
effect  given  to  it  whicb  the  parties  themselves 
intended  it  should  have  at  the  time  it  was 
executed.  There  was  evidence  that  the  state- 
ment was  made  In  order  to  get  "a  line  of 
credit."  That  means  credit  for  more  than 
one  transaction.  It  reaches  forward  in  point 
of  time,  and  covers  future  transactions  be- 
tween the  parties  until  a  different  arrange- 
ment is  made.  Such  is  the  lanRunge  of  the 
Rtatement  itself.  It  recites  that  it  is  present- 
ed to  the  plaintiff  the  vendor  as  a  basis  for 
credit  and  that  it  may  be  considered  by  it  as 
a  continuing  statement  of  the  vendees'  affairs, 
"and  a  new  and  original  statement  of  our 
assets  and  liabilities  upon  each  and  every 
purchase  of  goods  from  them  [it]  hereafter 
until  we  advise  them  In  writing  to  the  con- 
trary." This  Is  something  more  than  a  i^p- 
resentation  true  at  the  time  and  a  mere  fail- 
ure to  notify  of  a  change  of  conditions.  Such 
a  representation  may  be  relied  upon  only  for 
a  reasonable  time.  It  is  here  expressly  agreed 
that  it  may  be  considered  a  continuing  state- 
ment and  a  new  and  original  statement  upon 
each  and  every  purchase  of  goods.  That  can 
mean  nothing  less  than  that  it  Is  to  have  the 
same  force  and  effect  "as  a  basis  for  credit" 
that  it  would  have  if  It  accompanied  each  or- 
der of  goods  and  was  made  as  of  the  date  of 
said  order.  The  Intention  of  the  parties  is 
apparent  and  unmistakable  that  the  plaintiff 
might  rely  upon  it  the  same  when  tbe  last  as 
when  the  first  goods  were  sold.  The  uncon- 
tradicted evidence  is  that  It  did  rely  npon  It 
in  selling  the  goods  upon  credit  and  that  no 
notice  not  to  do  so  was  ever  given  it  by  For- 
tier ft  Marcotte^  The  fact  that  the  statement 
when  originally  made,  was  true,  cannot  de- 
termine the  plaintiff's  rights  in  regard  to 
goods  afterwards  sold  in  reliance  upon  it 
when  no  longer  true.  The  plain  intention 
was  that  it  should  continue  to  be  tme,  and 
that  the  plaintiff  might  consider  it  as  a  new 
and  an  original  statement  and  one  made  upon 
each  and  every  purchase  of  goods.  Language 
clearer  than  that  used  cannot  be  devised 
to  express  that  intention.  If  through  any 
change  of  conditions  Fortier  &  Marcotte  owed 
more  or  owned  less  than  therein  stated,  from 
that  moment  as  to  all  sales  of  goods  made 


while  nich  change  continued  It  became  ■ 
false  statement  made  at  the  time  of  snch 
sales.  There  is  no  claim  that  they  did  not 
comprehend  or  remember  its  tenor  and  effect 
and  the  uncontradicted  evidence  is  that  It 
was  fully  understood  by  Mr.  Fortier  at  tbe 
time  he  signed  it  The  plaintiff,  in  view  of 
the  purpose  for  which  the  statement  was 
originally  made  and  the  language  used,  might 
well  rely  upon  its  truth  as  reiterated  upon 
every  subsequent  purchase.  What  difference 
can  there  be  between  a  statement  like  this, 
and  a  case  where  a  purchaser  makes  repre- 
sentations, true  at  the  time,  as  to  his  property 
and  financial  standing  for  the  purpose  of  ob- 
taining credit  and  obtains  goods  upon  them, 
and  when  he  wants  more  goods  orally  states 
to  the  seller  that  his  condition  Is  the  same 
as  when  he  made  his  previous  statement? 
The  last  statement  adopts  the  former  one  as 
of  the  time  when  th^  last  one  is  made.  If 
it  is  false  and  fraudulent  as  applied  to  the 
facts  then  existing  and  goods  are  sold  upon 
the  strength  of  it  we  know  of  no  case  which 
has  held  that  the  seller's  rights  as  to  the  last 
goods  sold  were  affected  by  the  fact  that  the 
statement  when  first  made  was  true.  The 
commercial  transactions  of  mankind  are  large- 
ly based  upon  the  faith  given  to  representa- 
tions of  fact  affecting  their  financial  respon- 
sibility, made  for  the  purpose  of  obtaining 
credit  In  their  business  dealings.  In  ord« 
that  they  may  so  continue,  it  is  necessary 
that  such  representations  should  be  interpret- 
ed according  to  the  plain  intention  of  the 
parties  at  the  time.  The  defendant  is  not  an 
innocent  purchaser.  He  is  a  common-law  as- 
signee, Fortier  ft  Marcotte  under  another 
name,  with  no  other  or  greater  rights  in  the 
goods  purchased  by  them  than  they  them- 
selves had;  and  we  see  no  reason  in  law  or 
justice  why  the  paper  which  they  signed 
should  not  be  Interpreted  and  given  the  force 
and  effect  which  they  In  it  said  they  intend- 
ed it  should  have.  Certainly  with  that  state- 
ment in  its  possession  the  plaintiff  had  a 
right  to  regard  it  as  true  unless  advised  to 
the  contrary. 

The  representations  tnade  were  of  material 
facts,  and  were  relied  upon  by  the  plaintiff. 
If  false  and  fraudulent  the  plainUfC  had  a 
right  to  rescind  tbe  sales  which  were  in- 
duced by  such  representations.  Fortier  ft 
Marcotte  were  out  of  business  after  Decem- 
ber 26,  1906,  and  their  bankruptcy  schedules 
show  that  in  January  following  they  were 
owing  $6,492.74,  more  than  double  the  amount 
represented,  while  their  assets  had  shrunk 
nearly  $1,900.  They  represented  that  their 
assets  exceeded  their  liabilities  nearly  $2,000. 
The  fact  was  that  their  liabilities  exceeded 
their  assets  more  than  $3300.  No  explana- 
tion is  offered  to  show  that  this  was  a  sudden 
change  due  to  some  particular  loss  or  trans- 
action, and  the  irresistible  inference  is  that 
it  must  have  come  about  gradually  in  the 
course  of  their  business.  The  testimony 
showed  that  Fortier  &  Marcotte  purchased 
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tbelr  goods  for  tbelr  fall  trade  in  the  summer. 
A  Jury  might  properly  find  that  for  many 
months,  certainly  as  far  back  as  September 
tt  1905,  there  was  an  actual  and  material 
difference  between  their  indebtedness  for 
merchandise  as  stated  and  as  It  actually  ex- 
isted. Moreover,  from  January  20,  1905, 
they  were  owing  $200  for  borrowed  money, 
and  their  statement  was  that  they  owed  none. 
Fraud  is  nearly  always  a  matter  of  inference 
from  circumstances.  Where  a  person  states 
of  his  own  knowledge  material  facts  which 
are  susceptible  of  knowledge,  and  the  state- 
ment is  made  with  an  intent  that  another 
party  should  act  upon  it,  or  in  such  a  manner 
as  would  naturally  Induce  him  to  act  upon 
It,  the  statement  so  made,  if  false.  Is  fraudu- 
Imt  both  In  morals  and  law.  Wbeelden  t. 
Lowell,  50  Me.  605;  Braley  t.  Powers,  92 
Me.  203,  42  Ati.  362;  Ck)Ie  v.  Cassidy,  ISS 
Mass.  437,  52  Am.  Bep.  284;  Mooney  t. 
Davis,  75  Mich.  188,  42  N.  W.  802,  13  Am.  St. 
Bep.  425;  Benjamin  on  Sales  (7th  Kd.) 
American  note  on  page  469. 

Any  one  induced  by  false  and  fraudulent 
representations  to  sell  goods  upon  credit,  up- 
on discovering  the  fraud  may  rescind  the 
sale  and  maintain  trover  for  tbe  goods  so 
obtained.  14  A.  &  B.  EMcycl.  L.  (2d  Ed.)  165; 
24  A.  &  B.  EncycL  L.  (2d  Ed.)  1099;  Hall  v. 
Gilmore,  40  Me.  578;  Ayers  v.  Hewitt,  19  Me. 
281.  When  at  the  time  of  the  purchase  of 
the  goods  there  is  an  intent  never  to  pay  for 
them,  tbe  sale  may  be  avoided  for  fraud,  al- 
though no  false  and  fraudulent  representa- 
tions are  made  by  the  purchaser.  Burrill  r. 
Stevens,  73  Me.  395,  40  Am.  Rep.  366.  When 
such  representations  are  made,  the  vendor, 
who  relying  upon  them  parts  with  his  prop- 
erty, may  equally, rescind,  altbougb  there 
was  at  the  time  of  tbe  sale  a  bona  fide  in- 
tention to  pay  at  some  future  time.  Beld  v. 
Cowduroy,  79  Iowa,  169,  44  N.  W.  351,  18 
Am.  St  Bep.  359,  and  note;  Judd  v.  Weber, 
56  Conn.  267, 11  Atli  40.  The  decision  of  the 
case  at  bar  does  not  depend  upon  whether 
the  property  passed  to  the  vendees,  for  that 
Is  admitted,  or  whether  tbe  goods,  were  pur- 
chased with  an  Intent  to  pay  for  them  at 
some  future  date,  or  never  to  pay  for  them. 
It  depends  upon  wbetber  the  plaintiff  was 
induced  to  part  with  its  property  upon  the 
false  and  fraudulent  representations  of  the 
buyer  as  to  his  Itablltty  to  pay  and  means  of 
payment,  such  as  false  statements  as  to  his 
debts  and  Assets.  If  it  was,  the  right  of  the 
plaintiff  to  rescind  the  sale,  revest  tbe  prop- 
erty in  Itself,  and  maintain  trover  therefor 
cannot  be  denied.  "In  the  sale  and  delivery 
of  mercbandise  procured  by  fraud,  it  is  gen- 
erally the  intention  of  the  parties  that  the 
title  pass  to  the  vendee ;  but  because  of  the 
fraud  the  vendor  can,  If  he  chooses,  on  dis- 
covering the  fraud,  avoid  the  sale  and  deliv- 
ery, notwithstanding  this  Intention,  because 
in  the  whole  transaction  he  has  been  deceived 
by  the  vendee."  Thaxter  v.  Foster,  153  Mass. 
151,  26  N.  B.  4S4.    C!onstruing  tbe  statement 


made  on  January  20,  1904,  as  a  continuing 
representation,  renewed  upon  the  occasion  of 
each  and  every  purchase  of  goods,  as  It  was 
the  intention  of  the  pai-ties  to  it  that  it 
should  be  regarded  and  oonsldered,  there  was 
evidence  in  support  of  every  proposition  nec- 
essary for  tbe  plaintiff  to  establish  to  entitle 
It  to  recover  for  all  goods  sold  since  Septem- 
ber 1,  1905,  and  In  the  defendant's  bands  at 
the  time  of  the  demand.  Ayers  v.  Hewett, 
supra ;  IngersoU  v.  Barker,  21  Me.  474. 

It  was  early  held  in  this  state  that,  to  en- 
title the  seller  to  vacate  tbe  sale  and  reclaim 
the  goods  on  tbe  ground  of  fraud,  it  is  not 
necessary  that  tbe  fraudulent  representations 
be  made  at  the  time  of  the  sale,  but  it  Is  sufB- 
dent  if  the  goods  be  obtained  by  means  of 
false  and  fraudulent  representations,  though 
tb^  were  made  on  a  previous  occasion.  Sea- 
ver  v.  Dlngley,  4  Me.  306.  The  case  at  bar 
is  stronger  than  that,  even  considered  simply 
as  a  representation  made  January  20,  1904, 
upon  which  the  seller  might  rely  for  a  reason- 
able time.  The  arrangement  that  It  should 
be  a  continuing  representation,  to  l>e  con- 
sidered as  renewed  on  the  occasion  of  each 
purchase  until  notice  from  the  buyer  to  the 
contrary,  must  make  a  reasonable  time  In- 
clude all  time  until  the  seller  had  notice 
from  the  vendee  or  some  other  source  of 
facts  which  should  put  him  on  his  guard 
against  relying  longer  upon  it  Up  to  that 
point  there  is  the  direct  connection  between 
the  representation  made  and  the  credit  given, 
which  must  always  appear  in  order  that  the 
vendor  may  avoid  a  sale  on  the  ground  of 
false  and  fraudulent  representations. 

The  evidence  should  have  been  submitted 
to  tbe  Jury,  and  it  Is  agreed  that  In  that 
event  the  court  shall  assess  the  damages  for 
the  plaintiff.  There  Is  evidence  tending  to 
show  that  at  the  time  the  demand  was  made 
the  defendant  had  In  his  possession  goods  to 
the  amount  of  $181,  which  had  been  pur- 
chased of  tbe  plaintiff  by  Fortler  &  Marootte 
since  September  1,  1906. 

Exceptions  sustained. 

Judgment  for  the  plaintiff  for  $181  and 
interest  thereon  from  December  26,  1906. 


(KS  Me.  i06) 
STATE  V.  INT03CICATING  LIQUOBS  et  al. 

(Supreme  Judicial  Court  of  Maine.    Dec.   U, 
1906.) 

CovMEBCE^— Interstate    Couhebcb— CisBBiEBS 
—When  TnANSiT  Ends. 

Intoxicating  liqnor«  were  shipped  from 
Boston,  Mass.,  to  Lewiston,  Me.,  by  a  continn- 
ous  waybill  over  tbe  Boston  Sc-  Maine  Railroad 
and  the  Grand  Trunk  Railway  of  Canada. 
The  Consignee  named  In  the  waybill  and  upon 
tike  packages  was  fictitious.  Tbe  ear  in  wUcfa 
.the  liquors  were  being  transported  by  the  claim- 
ant company,  after  its  arrival  in  the  Lewiston 
yard,  was  shifted  from  track  to  track,  and  was 
finally  left  upon  the  "team  track"  so  called, 
about  one  hour  after  its  arrival.  In  about  lu 
minutes  thereafter  the  liquors  were  seized,  and 
subsequently  libeled..  Tbe  team  track  was  about 
20  rods  from  tbe  daiinant's  freight  station,  aad 
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waa  commonly  used  for  the  purpose  of  unload- 
ing freight  directly  from  cars  onto  teams.  In 
the  ordinary  course  of  business,  these  liquors, 
if  called  for  by  the  consignee  or  owner  with- 
in two  or  three  days,  would  have  been  unload- 
ed from  the  car  onto  a  team.  But,  if  nut  so 
taken  within  that  time,  they  would  have  been 
taken  in  the  car  to  the  freighthouae,  and  there 
unloaded  by  the  claimant.  Between  the  time 
of  the  arrival  of  the  car  at  the  team  track  and 
the  seizure  of  the  liquors  by  the  officer,  the  car, 
which  was  sealed,  had  been  opened  by  the 
claimant's  servants,  and  other  merchandise 
which  came  in  the  same  car  was  being  taken 
out  of  it.  But  the  liquors  had  not  been  re- 
moved or  disturbed  by  any  one.  It  did  not  ap- 
pear that  the  consignee  had  in  any  way  con- 
sented to  take  the  liquors  from  the  car  on  the 
team  track. 

Held,  that  in  the  absence  of  evidence  show- 
ing a  special  arrangement,  or  assent  to  the  con- 
trary, a  railroad  carrier's  contract  of  carriage 
contemplates  that  the  freight  shall  be  trans- 
ported to  the  carrier's  freighthouse,  and  there 
removed  from  the  car.  So  much  is  to  be  im- 
plied from  the  general  usages  of  the  business  of 
such  carriers.  In  this  case  there  is  no  evi- 
dence that  the  carrier's  duty  in  this  respect  was 
modified  or  waived  by  contract  or  otherwise. 
If  the  consignee  had  consented  to  take  the  liq- 
uors from  the  car  on  the  team  track,  the  car- 
rier's duty  of  transportation  would  have  been 
ended.  Otherwise,  it  would  still  have  been  the 
duty  of  the  carrier  to  complete  the  transporta- 
tion by  taking  the  liquors  to  its  freighthouae, 
there  to  be  removed  from  the  car.  Under  the 
facts  shown,  the  transportation  was  incom- 
plete, and  the  liquors  were  not  subject  to  seiz- 
ure under  the  police  power  of  the  state,  in  oon- 
travention  of  the  interstate  commerce  provision 
of  the  federal  Constitution. 

State  V.  Intoxicating  Ijiquors,  49  Atl.  670,  95 
Me.  140,  distinguished. 

(Official.^ 

Report  from  Supreme  Judicial  Court,  An- 
droscoggin County. 

Libel  by  the  state  for  the  condemnation  of 
certain  intoxicating  liquors.  Tbe  Grand 
Trunk  Railway  interposed  a  claim.  Case  re- 
ported, and  Judgment  for  claimant. 

Libel  for  tbe  condemnation  of  intoxicating 
liquors  seized  and  alleged  to  be  intended  for 
unlawful  sale  In  this  state,  said  liquors  con- 
sisting ot  six  barrels  each  containing  82  gal- 
lons of  whisky,  three  barrels  each  contain- 
ing 32  gallons  of  mm,  two  barrels  each  con- 
taining 32  gallons  of  gin,  one  keg  containing 
ao  gallons  of  whisky,  and  96  bottles  each  con* 
taining  one  Quart  of  whisky.  These  liquors 
bad  been  shipped  from  Boston,  Mass.,  to  Lew- 
iston,  Me.,  by  continuous  waybill  over  tlie 
Boston  &  Maine  Railroad  and  tbe  Grand 
Trunk  Railway  of  Canada.  Soon  after  the 
arrival  of  tbese  liquors  In  Lewlston,  and  be- 
fore tliey  bad  been  removed  from  the  car 
containing  them  to  the  freighthouse  of  tbe 
claimant  company,  they  were  seized  by  a 
deputy  sberlO,  without  a  warrant,  and  held 
until  a  warrant  was  procured  from  tbe  Lew- 
lston municipal  court,  as  provided  by  Rev.  St 
e.  29,  {  48.  In  accordance  with  the  provi- 
sions of  section  50  of  said  chapter  29,  the  of- 
ficer seizing  tbese  liquors  then  immediately 
'filed  a  libel  against  these  liquors  and  the  ves- 
sels containing  the  same  with  the  Judge  of 
said  municipal  court,  who  issued  monition 


and  notice  of  the  same.  On  the  return  day 
of  the  libel,  and  in  accordance  with  the  pro- 
visions of  section  51  of  said  chapter  29,  the 
Grand  Trunk  Railway  Company  of  Canada 
appeared  and  filed  in  writing  a  claim  to  these 
liquors  as  follows: 

"And  now  comes  the  Grand  Trunk  Railway 
Company  of  Canada,  a  corporation  created 
and  existing  under  tlie  laws  of  the  Domlnicn 
of  Canada,  and  a  citizen  of  said  Dominion 
of  Canada,  said  corporation  being  a  common 
carrier,  and  specifically  -claims  the  right, 
title,  and  possession  in  the  items  of  property 
hereinafter  named,  as  having  a  right  to  the 
possession  thereof,  at  the  time  when  tbe  same 
were  seized.  And  the  foundation  of  said 
claim  is  that  they  were  in  possession  of  said 
Grand  Trunk  Railway  Company  of  Canada, 
and  were  In  transit  from  Boston,  In  the  state 
of  Massachusetts,  to  Lewlston,  in  the  state 
of  Maine,  and  were  taken  from  ihe  lawful 
possession  of  said  railway  company  on  the 
15th  oay  of  December,  A.  D.  1905,  from  a 
car  standing  on  the  side  track  In  the  yard  of 
said  Grand  Trunk  Railway  Company,  situated 
on  the  north  side  of  Beech  street,  in  said 
Lewlston,  by  L.  J.  Luce,  one  of  tbe  deputy 
sheriffs  of  Androscoggin  county;  and  the 
claimant  declares  that  said  items  of  proper^ 
were  not  so  kept  or  deposited  for  unlawful 
sale,  as  is  alleged.  In  the  libel  of  said  L.  3. 
Luce,  and  in  the  monition  issued  thereon." 
(The  description  of  liquors  and  vessels  here 
follows,  but  Is  omitted  in  this  report) 

The  matter  was  then  beard  by  the  Judge 
of  said  municipal  court  who  found  that  the 
liquors  seized  were  intended  for  unlawful 
sale,  and  that  the  claimant  was  entitled  to  no 
part  of  the  same,  and  in  accordance  with  tbe 
provisions  of  said  section  61  of  said  chapter 
29  declared  the  liquors  and  vessels  contain- 
ing the  same  forfeited.  The  claimant  then 
appealed  to  the- Supreme  Judicial  Court  as 
provided  by  said  section  61. 

At  tbe  conclusion  of  the  evidoice  and  by 
agreement  the  case  was  reported  to  tbe  law 
court  "to  render  such  Judgment  as  the  rights 
of  the  parties  require." 

Argued  before  WISWELL,  O.  J.,  and 
WHITBHOUSE,  SAVAGE,  POWERS,  PEA- 
BODY,  and  SPEAR,  JJ. 

Ralph  W.  Crockett  Co.  Atty.,  for  tbe  State. 
L.  U.  Hlght  for  claimant 

SAVAGE,  J,  This  case  of  a  libel  for  the 
condemnation  of  intoxicating  liquors  seized, 
and  alleged  to  be  intended  for  unlawful  sale 
in  this  state,  comes  before  tbe  law  court  on 
report  The  liquors  in  question  were  shipped 
by  Reuben  Ring  &  Co.,  of  Boston,  Mass.,  from 
Boston  to  Lewlston,  Me.,  by  continuous  way- 
bill over  tbe  Boston  &  Maine  Railroad  and 
the  Grand  Trunk  Railway  of  Canada.  Tbe 
consignee  named  In  the  waybill  and  upon  the 
packages  was  "John  Cram,"  a  name  which 
the  state  claims  is  fictitious.    In  the  com- 
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unlawfully  kept  and  deposited  by  some  pec- 
son  to  your  complainant  unknown,  In  a  car  on 
a  Bide  track  In  the  yard  of  tbe  Grand  Trunk 
Railway  Company  situated  on  tbe  north  side 
of  Beech  street,  in  said  Lewiston."  The 
claimant  is  a  common  carrier,  and  claims  a 
return  of  the  liquors  on  the  ground  that,  when 
seized,  they  were  in  Its  possession  as  a  com- 
mon carrier  and  In  transit,  under  the  con- 
tinuous waybill,  and  were  still  protected  from 
seizure  by  tbe  Interstate  commerce  clause 
of  the  federal  Constitution. 

From  the  evidence  we  find  the  following 
additional  facts:  The  car  In  which  tbe  liq- 
uors were  tteing  transported  by  the  claim- 
ant company  arrived  in  Its  Lewiston  yard  at 
about  10  minutes  before  7  In  the  morning  of 
December  15,  1905.  Subsequently  It  was 
shifted  from  track  to  track  in  the  yard,  and 
was  finally  left  upon  the  "team  track,"  so 
called,  about  one°  hour  after  Its  arrival.  In 
about  10  minutes  thereafter  the  liquors  were 
seized,  and  held  until  a  warrant  was  procur- 
ed under  the  statute  (Rev.  St.  c.  29,  i  48), 
and  afterwards  were  properly  libeled.  The 
team  track  was  about  2u  rods  from  the  claim- 
ant's freight  station,  and  was  commonly  used 
for  tbe  purpose  of  unloading  freight  directly 
from  tbe  cars  onto  teams.  In  the  ordinary 
course  of  business  these  liquors,  if  called  for 
by  tbe  consignee  or  owner  within  two  or 
three  days,  would  have  been  unloaded  from 
the  car  onto  a  team.  But,  If  not  so  taken 
within  that  time,  they  would  have  been  taken 
In  the  car  to  the  freighthouse  and  there 
unloaded  by  tbe  claimant.  Between  the  time 
of  the  arrival  of  the  car  at  the  team  track 
and  the  seizure  of  the  liquors  by  the  officers, 
the  car,  which  was  sealed,  had  t>een  opened 
by  the  claimant's  servants,  and  other  mer- 
chandise which  came  in  the  same  car  was. 
being  taken  out  of  it,  but  the  liquors  had 
not  been  removed  or  disturbed  by  any  one. 
Tbere  Is  little  doubt  that  the  name  of  the 
consignee  as  given  was  fictitious. 

Under  these  circumstances  the  state  claims 
that  carriage  had  ceased,  that  interstate 
transportation  had  ended,  and  with  It  the 
duties  and  responsibilities  of  the  claimant 
as  a  carrier,  and  hence  that  the  liquors  were 
then  subject  to  the  police  power  of  tbe  state, 
exercised  under  the  provisions  of  the  prohibi- 
tory liquor  )a,w.  It  Is  claimed  that  the -car 
bad  become  a  warehouse,  and  that  the  situa- 
tion was  in  no  essential  respect  different 
from  what  it  would  have  l>een  If  the  liquors 
had  been  actually  unloaded  into  the  claim- 
ant's' freighthouse.  The  state  relies  upon 
State  V.  Intoxicating  Liquors,  95  Me.  140, 
49  Atl.  670,  and  State  v.  Intoxicating  Liq- 
uors,. 96  Me.  415,  52  Atl.  Oil. 

In  tbe  first  case  cited  tbe  liquors  which 
were  consigned  to  the  shipper's  own  order, 
arrived  at  the  place  of  destination,  and  were 
transferred  by  the  carrier  from  the  car  to 
Its  freighthouse  at>out  9  o'clock  in  tbe  fore- 
noon of  a  certain  day,  and  at  about  4  o'clock 
in  tbe  afternoon  of  tbe  following  day  they 


were  seized  by  the  officer,  while  In  the  freight- 
house.  There  had  been  no  delivery  of  the 
liquors,  and  no  notice  had  been  given  to  any- 
one of  their  arrival.  Tbe  question  decided 
was  whether  the  liquors  at  the  time  of  their 
seizure  bad  arrived  within  the  state,  so  as 
to  be  subject  to  its  police  powers,  within  the 
meaning  of  tbe  Wilson  act,  passed  by  Con- 
gress August  8,  1890  (26  Stat  313,  c.  728  [U. 
S.  Comp.  St  1901,  p.  3177]),  and  within  tbe 
construction  placed  upon  that  act  by  tbe  Su- 
preme Court  of  the  United  States  in  Rhodes 
v.  Iowa,  170  U.  S.  412,  IS  Sup.  Ct  664,  42 
L.  R.  A.  1088.  And  the  court  decided  that 
the  transportation  had  been  completed,  that 
tbe  liquors  had  arrived  at  their  place  of 
destination,  and  that  storage  had  commenced. 
Tbe  liquors  were  condemned. 

In  Its  discussion  the  court  said:  "And 
the  question  is  not  whether  or  not  the  liability 
of  the  railroad  comi>any  for  a  loss  continued 
as  a  carrier  up  to  tbe  time  of  the  seizure, 
or  had  become  that  of  a  warehouseman.  It 
is  simply  whether  these  liquors,  when  tbe 
actual  transportation  had  been  entirely  com- 
pleted, and  when  they  had  not  only  arrived 
at  the  place  of  their  destination,  but  had  been 
moved  by  tbe  employes  of  the  railroad  com- 
pany from  the  car  to  tbe  company's  freight- 
house,  tbere  to  await  the  order  of  the  shipper, 
bad  arrived  'in  the  state,  within  tbe  meaning 
of  the  Wilson  act,  so  as  to  be  subject  to  our 
laws."  And,  as  already  stated,  the  court 
answered  the  question  in  the  affirmative,  not- 
withstanding certain  expressions  in  tbe  opin- 
ion in  Rhodes  v.  Iowa,  which  were  l>elleved 
to  be  unnecessary  to  tbe  decision  in  that 
case,  and  therefore  properly  to  be  regarded 
as  dicta.  Tlie  court  however,  Indicated  Its 
duty  and  willingness  to  follow  the  determina- 
tion of  tbe  federal  Supreme  Court,  whenever 
tbe  mooted  point  should  actually  be  decided 
by  It 

The  claimant  here  contends  that  that  time 
has  now  arrived,  and  claims  that  tbe  point 
has  been  decided,  contrary  to  our  former 
decision,  by  tbe  federal  court  In  American  Ex- 
press Company  v.  Iowa,  196  U.  S.  133,  26 
Sup.  Ct  182,  49  L.  Ed.  414.  In  that  case  tbe 
duties,  as  to  delivery,  of  express  companies, 
as  carriers,  was  considered.  The  difference 
in  the  usages  of  railroad  companies  and  of 
express  companies  as  to  the  ultimate  disposi- 
tion by  them  of  freight  is  In  some  respects 
very  marked.  These  usag^  are  so  common 
and  universal  that  they  enter  into  and  form 
a  part  of  the  carrier's  contract  and  the  court 
may  take  Judicial  knowledge  of  them.  It  is 
open  to  argimient,  at  least,  whether,  in  view 
of  tbe  difference  in  tbe  contracts  of  these 
two  different  kinds  of  carriers,  the  case  of 
American  Express  Company  v.  Iowa  can 
l>e  considered  as  deciding  the  question  now 
before  us. 

But  we  do  not  find  it  necessary  to  express 
our  opinion  upon  this  question,  for  we  think 
the  case  now  In  hand  must  be  distinguished 
from  State  v.  Intoxicating  Liquors,  96  Me. 
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140,  49  Atl.  670.  In  this  case  we  think  the 
transportation  contemplated  and  implied  by 
the  carrier's  contract  of  carriage  had  not 
ended.  In  the  absence  of  evidence  showing 
a  special  arrangement  otherwise,  a  railroad 
carrier's  contract  of  carriage  contemplates 
that  the  freight  sliall  be  transported  to  the 
carrier's  frelghthouse,  and  there  removed 
from  the  car.  So  mncb  is  implied.  Such  Is 
the  effect  of  general  usage.  It  is  the  duty 
of  the  carrier  so  to  transport  the  goods.  It 
owes  this  duty  both  to  the  shipper  and  to  the 
consignee,  and  for  breach  of  ttds  duty  it 
may  be  responsible  to  either.  The  frelght- 
bcrase  is  the  place  contemplated  where  the 
consignee  Is  to  find  the  goods,  and  where  the 
shipper  Is  to  look  for  them  in  case  the  con- 
signee does  not  take  them.  No  doubt.  In 
numberless  Instances,  freight  Is  unloaded  di- 
rectly from  cam  onto  teams,  wltliout  being 
put  into  ft  frelghthouse.  But  this  Is  done 
for  convenience,  by  special  arrangement,  or 
after  notice  to  shipper  or  consignee,  assented 
to.  If  the  goods  are  not  taken  by  the  con- 
signee from  the  car,  or  if  he  does  not  as- 
sent to  so  doing,  they  must  be  taken  to  the 
frelghthouse,  unless  it  is  impracticable  by 
reason  of  bulk  or  otherwise. 

In  this  case,  there  Is  no  evidaice  that  the 
carrier's  duty  was  modified  or  waived  by  con- 
tract or  otherwise.  When  it  took  the  liquors, 
it  was  bound  to  transport  them  to  their  desti- 
nation at  Its  frelghthouse.  It  was  not  enough 
to  place  them  upon  ft  side  track,  where  the 
consignee  could  come  and  take  them  If  he 
chose  to  do  so;  hot  even  if  the  side  trkck 
was  ordinarily  used  by  it  for  the  purpose  of 
enabling  consignees,  who  clx)8e  to  do  so,  to 
remove  their  goods  directly  from  the  cars,  nor 
even  if  such  was  the  purpose  in  this  particu- 
lar case.  It  was  not  enough  that  the  owner 
might  call  for  ^em  there.  'It, was  only  con- 
jectural whether  he  would  or  not  The  con- 
signee or  owner  might  t^k^' the  liquors  there, 
or  he  might  not.  ^he  case  does  not  show 
that  he  was  under  obligations  to  do  so,  or 
that  be  had  consented  to  do  So.  If  he  had 
done  so,  the  carrier's  duty  of  transportation 
would  have  ended;  but,  if  he  had  not  done 
so,  it  would  still  have  been  the  duty  of  the 
carrier  to  complete  the  transportation,  by  tak- 
ing the  liquors  to  Its  frelghthouse  to  be  re- 
moved from  the  car.  So  long  as  the  trans- 
portation was  Incomplete,  the  liquors  were 
not  subject,  by  virtue  of  the  Wilson  act,  to 
seizure  under  the  police  power  of  the  state. 

Judgment  for  the  claimant.  Order  for  a 
return  of  the  liquors  to  Issue. 
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SAWYER  T.  VAN  DEREN. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
March   26.   1907.) 

C0UNTSBC1.AIM  —  Pi.BADiira  —  Genebajc  De- 

NIAI.. 

In  an  action  brought  to  recover  the  pro- 
ceeds of  the  sale  of  plaintiff's  Interest  in  certain 
real  estate,  the  declaration  was  upon  the  com- 


mon counts  and  the  plea  Interposed  was  the  gen- 
eral Issue  only.  Held,  that  under  tbia  plea  the 
defendant  cannot  set  off  a  counterclaim  arising 
out  of  an  independent  transaction. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  39.  Pleading,  {  1294.] 

(Syllabus  by  the  Court) 

Error   to    Supreme   Court 

Action  by  Carrie  E.  Sawyer  against  Clar- 
ence T.  Van  Deren.  Judgment  for  plalntlft, 
and  defendant  brings  error.    Affirmed. 

McCarter  ft  English,  for  plaintiff  in  error. 
Jerome  D.  Oedney,  for  defendant  in  error. 

VROOM,  J.  This  action  was  brought  by 
the  plaintiff  against  the  defendant  for  money 
had  and  received.  The  declaration  was  uiion 
the  common  counts,  having  thereto  attached 
a  bill  of  particulars  of  the  plalntlfTs  claim. 
The  plea  of  the  defendant  was  the  general 
issue  alone. 

It  appeared  that  the  plaintiff  and  one  OftW 
loway  owned  as  tenants  in  common  a  factory 
property  In  the  town  of  Harrison,  in  Hudson 
county.  This  property  they  Jointly  leased  to 
the  New  Jersey  Tube  Company,  by  a  lease 
dated  March  1, 1889.  This  lease  contained  an 
option  giving  to  the  tube  company  the  right 
to  purchase  the  premises  described  in  the 
lease  at  any  time  during  the  term  granted 
for  the  sum  of  $25,000,  of  which  sum  |10,000 
was  to  be  paid  to  (Tharles  T.  Galloway  and 
115,000  to  the  plaintiff,  Carrie  B.  Sawyer. 
The  annual  rent  received  was  $1,0(X).  The 
company  exwelsed  the  option  and  bought  the 
property,  and  received  separate  conveyances 
from  the  owners.  The  defendant  Van  Deren, 
had  arranged  the  lease  of  the  premises  to  the 
tube  company  and  collected  the  rents.  Out 
of  this  he  paid  the  taxea,  assessments.  Insur- 
ance, and  his  commissions.  The  balance  he 
paid,  as  It  appeared,  to  the  plaintiff.  The 
plaintiff's  Interest  was  five-ninths  and  Gal- 
lowity's  four-ninths.  The  defendant,  as  the 
agent  of  the  plaintiff,  prepared  the  deed  for 
her  interest  in  the  property,  went  to  her  resl- 
denxK  at  Moore,  Pa.,  where  she  resided,  and 
she  there  executed  the  deed.  It  was  then  In- 
trusted to  the  defendant  who  gave  his  receipt 
wherein  it  was  redted  that  the  deed  was  to 
be  delivered  to  said  company  upon  payment 
by  them  of  a  certified  check  to  the  order  of 
pl^ntiff  for  the  sum  of  $16,3ia42.  The  de- 
fendant bad  from  time  to  time  paid  to  the 
plaintiff  the  net  rents  of  the  property,  so  that 
when  be  came  to  make  a  division  of  the^  mon- 
^s  received  from  the  sale,  there  was  due  to 
Mr.  Galloway  the  sum  of  $363.01  for  his  share 
of  said  rents,  which,  with  interest  amoonted 
to  fl08.81,  and  this  sum  the  defendant  claim- 
ed the  right  to  set  off  against  the  cl^llm  of 
the  plaintiff. 

The  learned  trial  justice  in  his /charge 
stated  that  the  amount  with  which  I  the  de- 
fendant was  chargeable  was  $15,227«7;  that 
being  the  amount  which  had  actujblly  been 
collected  by  him.  There  was  no  disj^ute  made 
as  to  allowance  of  the  credit  of  $Y^i,0eOM  re- 
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mltted  to  plaintiff  by  cbed^  and  of  the  al- 
lowance of  the  aum  of  |344^  paid  on  ac- 
count of  taxes  of  1908.  The  other  credits 
claimed  by  the  defendant  were  properly  sub- 
mitted and  passed  upon  by  the  Jury,  except- 
ing the  Item  of  $408.81,  which  represented 
the  amount  aforesaid  paid  by  the  defendant 
to  Galloway  for  his  share  of  the  rents  which 
had  been  paid  by  him  to  the  plaintiff  In  ex- 
cess of  her  share.  The  trial  justice^  In  r»- 
ferrlng  to  this  claim  In  his  charge  to  the 
Jary,  said  that  It  was  not  a  matter  In  dis- 
pute embraced  in  this  Issue.  "If  Mr.  Van 
Deren  had  a  right  to  set  off  against  this 
amount  of  money  an  obligation  which  he  was 
entitled  to  enforce  against  Miss  Sawyer,  aris- 
ing oat  of  his  payment  to  Mr.  Galloway, 
*  *  *  he  does  not  set  up  that  right  In  this 
case,  and  therefore  it  is  not  InvolTied  In  the 
case,  and  cannot  be  determined  by  your  ver- 
dict." Counsel  for  plaintiff,  at  the  close  of 
the  charge  to  the  Jury,  made  the  following 
request  to  charge:  "If  the  defendant,  at 
plalntUTs  request,  had  overpaid  her  any  rents 
dne  her,  be  was  Justified  In  withholding  from 
money  in  his  hands  which  he  had  collected 
for  her  account  the  amount  of  such  overpay- 
ments, and  remitting  the  balance,  and  the 
plaintiff  In  this  action  can  only  recover  from 
the  defendant  such  amcnint  as  et  sqno  et 
bono  belongs  to  her  from  the  defendant" 
Upon  the  refusal  of  the  court  to  so  charge 
an  exception  was  prayed.  The  assignments 
of  error  relied  ni>on  were  based  upon  the  por- 
tion of  the  charge  above  quoted,  and  the  re- 
ifnsal  to  charge  as  requested  as  to  the  Justi- 
fication in  withholding  the  moneys  overpaid. 
The  question  Involved  In  the  case  is  within 
a  very  narrow  compass.  The  plaintiff,  hav- 
ing brought  an  action  for  money  bad  and  re- 
eelved,  to  which  the  plea  was  the  general  is- 
Isne,  can  the  defendant,  without  having  glveh 
'notice  of  set-off,  claim  to  be  allowed  for  the 
moneys  by  him  paid  to  Galloway,  upon  the 
ground  that  the  plaintiff  had  been  overpaid 
.her  share  of  the  rents?  I  do  not  think  the 
correctness  of  the  law  as  laid  down  In  25 
Am.  &  Eng.  £nc.  of  Law,  p.  492,  and  cited  by 
defendant,  will  be  disputed :  "Upon  common- 
law  principles  a  defendant  Is  In  general  enti- 
tled to  retain  or  claim  by  way  of  reduction 
Jail  payments  made  by  blm  and  all  Just  de- 
mands and  allowances  accruing  to  him  in 
respect  to  the  same  transaction  or  account, 
which  forms  the  ground  of  action.  These  de- 
fenses are  clearly  distinguishable  from  set- 
off ;  for  they  do  not  admit  that  the  demand 
sued  for  is  Just,  but,  on  the  contrary,  attack 
the  plaintiff's  claim  itself,  and  urge  matter 
to  defeat  it,  or  at  least  rednce  the  plaintiff's 
demand  on  account  of  some  matter  connected 
therewith."  The  limitation.  It  will  be  perceiv- 
ed, as  to  the  right  to  retain  or  claim  by  way 
of  reduction  payments  made,  Is  confined  strict- 
ly to  those  relating  to  the  same  transaction. 
The  suit  here  was  to  recover  moneys  due  the 
plaintiff  on  the  sale  of  her  Interest  In  the 
land  sold  the  tube  company.   Manifestly  there 


wag  a  right  and  claim  by  way  of  rednctloa 
as  to  the  taxes  paid  to  the  town  of  Har- 
rison, the  commissions  on  sale  of  the  proper- 
ty, and  the  charges  and  expenses  of  the  deed, 
and  the  Jury  properly  so  found ;  but  It  was 
only  because  those  claims  were  all  In  respect 
to  the  same  transaction  or  account  which 
formed  the  ground  of  action.  I  do  not  un- 
derstand that  the  leading  case  of  Dell  v.  Sol- 
let,  4  Burr.  2133,  while  sustaining  the  ab- 
stract proposition  of  law  as  stated  In  the  re- 
quest to  charge  above  mentioned.  Is  In  any 
way  applicable  to  the  claim  made  to  off  set 
the  overpayment  of  rents  made  by  the  defend- 
ant. In  that  case  the  defendant,  a  ship  bro- 
ker, was  the  plaintiff's  agent  in  suing  for  and 
recovering  a  sum  of  money  for  damages  done 
to  the  plaintiff's  ship,  and  did  recover  and.  re- 
ceive £2,000  for  plaintiff's  use  and  pa,ld  him 
all  but  £40,  which  he  retained  for  his  labor 
and  service  therein,  and  which  a  witness 
thought  to  be  a  reasonable  allowance,  and 
the  Jury  found  the  defendant  ought  to  re- 
tain the  £40  as  a  reasonable  allowance.  Lord 
Mansfield,  on  rule  to  show  ce.v66,  sustained 
the  verdict  He  said:  "This  Is  an  action  for 
money  had  and  revived  to  the  plalntlfTs 
use.  The  plaintiff  can  recover  no  more  than 
be  is  in  conscience  and  equity  entitled  to, 
which  can  be  no  more  than  what  remained 
after  deducting  all  Just  allowances,  wmch 
the  def^idant  has  a  ];lght  to  retain  out  of 
the  very  sum  demanded.  This  is  not  In  the 
nature  of  a  cro88<lema^d  or  mutual  debt,  It 
Is  a  charge  which  makes  the  sum  of  mon^ 
received  for  the  plaintiff's  use  so  much  less." 
That  tbla  case  Is  authority  for  the  allowance 
by  the  Jury  under  the  charge  of  the  learned 
trial  Justice  of  the  Items  before  mentioned  is 
undoubted,  for  they  cover  Just  allowances' 
permissible  to  be. retained  out  of  the  very 
j9um  demanded,  and,  like  the  charge  for  labor 
«Bd  services  In  and  about  the  reci^veryof,  the 
£2,000,  allowable  only  because  a  part  of  the 
same  transaction.  But  In  what  respect  will 
it  be  claimed  that  an  overpayment. of  renti( 
made  before  the  sale  of  the,  property  had 
been  had  Is  a  part  of  the  same .  transaction 
as  the  sale?  It  matters  not  whether  defend- 
ant was  misled  by  plaintiff  as  to  the  payment 
of  the  rents,  or  whether  he  deducted  the  rents 
overpaid  to  save  himself  from  a  suit  at  the 
hands  of  Galloway.  Such  overpayment  was 
a  matter  in  dispute  between  the  parties,  and 
clearly  not  embraced  '  In  the  Issue  In  this . 
case,  and  could  only  have  been  raised  on  a 
counterclaim  against  the  plaintiff  in  the  na- 
ture of  a  set-off.  Ball  &  Hill  v.  Consolidated 
Frankllnite  Co.,  32  N.  J.  Law,  102.  In  other 
words,  the  collection  and  alleged  overpay- 
ment of  rents  Is  an  Independent  transaction 
from  the  sale  of  the  property,  and  as  a  claim 
It  Is  brongbt  clearly  within  the  definition  of 
what  constitutes  a  set-off  in  25  Am.  k  Eng. 
Bncy.  of  Law,  p.  488 :  "A  set-off  Is  a  counter 
demand,  generally  of  a  liquidated  debt  grow- 
ing out  of  an  Independent  transaction,  for 
which  an  action  might  be  maintained  by  the 
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defendant  against  the  plaintiff."  And,  as 
stated  by  Saunders  In  2  PL  &  Bv.  786,  "a  set- 
off means  a  cross-claim  for  whicb  an  action 
might  be  maintained  against  the  plaintiff, 
and  is  very  different  from  a  mere  right  to 
a  deduction  from,  or  redaction  of,  bis  de- 
mand, on  account  of  some  matter  connect- 
ed therewith,  and  which  may  be  given  in 
evidence  under  the  general  issue,  such  as 
payment  on  account,"  etc. 

It  seems  very  clear  to  me  that  the  claims 
of  tl>e  defendant  for  rent  overpaid  is  an  en- 
tirely independent  transaction  and  the  Butv 
Ject  of  a  set-off,  and  the  trial  Justice  was  cor- 
rect in  holding  that  under  his  plea  of  gener- 
al issue  the  defendant  had  no  right  to  set 
up  this  claim  against  the  plaintiff. 

I  find  no  error  in  the  record,  and  the  Judg- 
ment below  should  be  affirmed. 


McOABTER,  Atty.  Gen.,  r.  FIR'BMBN'S 
INS.  CO.  et  aL 

Cenrt  of  Errors  and  Appeals  of  New  Jeney. 
March  29.  1907.) 

Salt  on  information  by  Robert  H.  McCar- 
ter.  Attorney  General,  against  the  Firemen's 
Insurance  Company  and  others.  Informa- 
tion dismissed  (61  Atl.  705),  and  relator  ap- 
peals.   Behearlng  granted. 

PER  CURIAM.  A  reargument  of  this  canse 
will  be  ordered,  to  the  end  that  the  court 
may  have  the  views  of  counsel  upon  the  fol- 
lowing points: 

(1)  Do  the  provisions  of  law  that  require 
the  business  of  fire  Insurance  companies  in- 
corporated in  this  state  to  be  managed  by 
their  directors  (to  wit,  either  the  provisions 
of  P.  L.  1896,  p.  281,  i  12,  or,  if  that  section 
be  not  applicable  to  such  companies,  then  the 
provisions  of  their  several  charters  in  that 
t>ehalf)  Include  the  fixing  of  rates  to  be  charg- 
ed by  such  companies  for  insurance  against 
fire  and  the  terms  and  conditions  upon  which 
the  insurance  shall  be  made?  Does  the  agree- 
ment of  May  15, 1902  (set  out  in  the  informa- 
tion herein),  whereby  the  Newark  Fire  Insur- 
ance Exchange  was  established,  amount  (if 
valid)  to  a  delegation  of  this  matter  of  busi- 
ness management  by  the  directors  of  the 
domestic  corporations  defendant  to  the  body 
which  under  said  agreement  has  the  exclusive 
anthority  to  fix  rates,  etc?  Is  it  an  abdica- 
tion of  the  duty  of  the  management  of  the 
business  of  said  corporations  by  the  directors 
thereof?  Is  a  combination  or  agreement  that 
produced  this  result  a  violation  of  the  duty 
of  such  domestic  companies  and  therefore  in 
excess  of  their  chartered  powers?  Is  snch 
a  combination  legal? 

(2)  Is  there  any  distinction  in  the  forego- 
ing respects  between  insurance  companies  In- 
corporated In  this  state  and  foreign  compa- 
nies admitted  to  do  business  in  this  state  pur- 
suant to  the  statute  (P.  L.  1902,  p.  430,  i  58 
et  seq.)? 

(3)  If  the  agreement  of  May  15, 1902,  above 
referred  to,  la  contrary  to  public  poliqr,  as  be> 


Ing  an  nnreaaonable  restraint  of  trade,  does 
it  or  not  follow  as  a  necessary  consequeno* 
that  it  Is  for  this  reason  ultra  vires  the  seV" 
eral  defendant  corporations  that  were  incor- 
porated in  this  state?  Is  it,  or  not,  a  limita- 
tion upon  the  cliartered  powers  of  every  coi^ 
poratlon  that  it  is  not  to  make  any  contract 
that  is  contrary  to  the  policy  of  the  law? 

(4)  Is  it,  or  not,  implied  in  the  act  pursuant 
to  which  foreign  insurance  companies  are 
admitted  to  do  business  in  this  state  (P.  L. 
1902,  p.  430,  I  68  et  seq.)  that  such  companies 
shall  not  be  permitted  to  make  contracts  or 
transact  business  in  any  manner  contrary  to 
the  policy  of  the  laws  of  this  state?  And  are 
the  powers  of  foreign  insurance  companies 
admitted  to  do  business  wltUn  this  state  ex- 
ceeded when  they  attempt  to  make  an  agree- 
ment that  amounts  to  an  unreasonable  rs- 
straint  of  trade? 

(5)  If  such  companies  (either  domestic  or 
foreign)  engage  in  a  course  of  business  that  is 
contrary  to  the  policy  of  the  law  of  this  state, 
and  for  that  reason  in  excess  of  the  chartered 
powers  of  such  companies,  would  or  would  not 
the  Attorney  General  be  entitled  to  maintain 
a  quo  warranto  for  the  purpose  of  declaring 
their  charters  forfeited,  or  of  restraining  such 
course  of  business?  And,  if  so^  does  or  does 
not  a  bill  or  information  in  equity  lie  at  the 
instance  of  the  Attorney  General  for  the  lat- 
ter purpose? 

It  is  not  intended  to  limit  the  reargument 
to  the  points  above  suggested. 

(«  N.  J.  ■.  tU) 

WOI/TERS  V.  8HRAFT. 

(Court  of  Chancery  of  New  Jersey.    April  28, 
19050  *        K      -». 

1.  Trusts— (JoRSTBUCTiON   o»  Deeu. 

N.  S.  I.  conveyed  to  F.  R.  W.  The  graa- 
tee  was  deBlgnated  "trustee  for  R.  M.  W.,'*^  and 
the  halwndum  claose  was:  "To  have  and  to 
bold  the  above-described  land  and  premises,  with 
the  appurtenances,  unto  the  said  party  of  the 
second  part  (F.  R.  W.),  his  heirs  and  assigns, 
to  the  only  proper  use,  benefit  and  behoof  of  M. 
R.  W.  aforesaia,  her  heirs  and  assigns  forever/* 
The  consideration  proceeded  from  F.  R.  W"., 
who  stood  in  loco  parentis  to  R.  M.  W.  Held, 
that,  if  the  statute  of  ases  executed  the  legal  es- 
tate in  R.  M.  W.,  it  did  not,  because  the  consid- 
eration proceeded  from  F.  R.  W.,  make  her  a 
trustee  for  him, 

rE<d.  Note.— For  cases  in  point,  see  <3ent.  Dig. 
vol.  47,  Trusts,  H  102,  liaT 

2.  Saio— Cbsatior. 

A  tmst  will  not  be  raised  In  opposition  to 
the  declaration  of  the  person  who  advances  the 
money,  or  the  obvious  purpose  and  design  of  the 
transaction. 

FBd.  Note. — For  cases  in  point,  see  (3ent  Dig. 
vol.  47,  Trusts,  f  102.] 

(Syllabns  by  the  ConrL) 

Bill  by  Mrs.  Wolters  against  Robert 
Shraft.    Bill  dismissed. 

James  B.  Nugent  and  Samuel  F.  Blgelow, 
for  complainant  Elwood  0.  Harris,  for  de- 
fendants. 

STEVENS,  V.  a  On  September  22.  1882; 
the  Newark  Savings  Institution  conveyed  to 
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Frederick  B.  Wolten  a  house  and  lot  front- 
ing on  Parktanrst  street,  Newark.  The  gran- 
tee, wherever  named.  Is  designated  In  the 
deed  "Tnistee  for  Rosa  Mar^  Wolters."  The 
habendnm  clause  is  as  follows:  "To  have 
and  to  hold  the  above-described  land  and 
premises,  with  the  appurtenances,  unto  the 
said  party  of  the  second  part  (Frederick  B. 
Wolters),  his  heirs  and  assigns,  to  the  on- 
ly proper  use,  benefit  and  behoof  of  Mary 
Rosa  Wolters  aforesaid,  her  heirs  and  as- 
signs forever."  Maiy  Rosa  was  bom  In 
186&  She  had  lost  both  father  and  mother 
before  she  attained  the  age  of  nine  years. 
She  was  committed  to  the  care  of  an  or- 
phanage in  Brooklyn,  and,  when  10  years 
old,  was  given  by  the  mother  superior  of 
that  institution  to  Frederick  R.  Wolters  and 
bis  wife,  who  were  childless.  The  evidence 
demonstrates  that  Mr.  and  Mrs.  Wolters 
treated  her  In  all  respects  as  their  child,  giv- 
ing her  their  own  name.  She  lived  with 
them  up  to  the  time  of  her  marriage  to 
Robert  Shraft  in  April,  1895,  a  period  of  16 
years.  There  can  be  no  doubt  but  that  they 
stood  to  her  in  loco  parentis.  Brlnkerhoff 
&  Wife  V.  Mersells'  Executors,  24  N.  J.  Law, 
6S0,  683;  Powys  v.  Mansfield,  8  Myl.  &  O. 
367:  Roberts'  Appeal,  85  Pa.  84.  Frederlclc 
R.  Wolters  died  In  1900.  He  gave  all  his 
property,  then  consisting  of  an  estate  of 
about  $100,000,  to  his  widow.  He  made 
Robert  Shraft  one  of  his  executors,  and  calls 
him  "my  son-in-law."  The  bill  Is  filed  by  the 
widow,  who  prays  that  it  may  be  decreed 
that  she  has,  as  against  Mary  Rosn.  a  per- 
fect title  to  the  premises  deeded  by  the  sav- 
ings institution. 

The  complainant  produces  no  evidence 
showing  mistake  or  misapprehension  at  the 
time  of  the  making  of  tbe  deed.  She  bases 
her  right  on  tbe  following  train  of  reason- 
ing: She  says  that  under  the  operation  of 
the  statute  of  uses  the  legal  title  was  at  tiie 
time  the  deed  was  made  transferred  in- 
stanter  from  Wolters,  the  trustee,  to  Mary 
Rosa,  the  cestui  que  use;  and  that  thereupon, 
because  tbe  consideration  proceeded  &H>m 
Frederick  Wolters.  she  became  his  trustee 
under  the  doctrine  of  resulting  trusts.  This 
argniment  will  not  bear  a  moment's  consid- 
eration, even  if  we  assume,  as  I  think  with- 
out warrant  from  the  authorities,  that,  al- 
though Wolters  stood  In  loco  parentis,  the 
principle  of  advancement  applied  to  a  wife 
or  child  (2  Pom.  Eq.  .Tur.  i  1039;  Dyer  v. 
Dyer,  1  T>ead.  Cas.  Eq.  177;  Rnyre  v.  Hughes, 
L.  B.  5  Eq.  380;  Read  v.  Huff,  40  N,  J.  Bq. 
234;  Hallenback  v.  Rogers,  67  N.  .T.  Eq.  221, 
40  Atl.  576;  Id.,  58  N.  J.  Eq.  580,  43  Atl. 
1009)  would  not  have  applied  to  him.  had 
tbe  conv^ance  of  the  legal  title  been  di- 
rectly and  In  terms  to  Rosa.  The  statute 
of  frauds  requires  declarations  of  trust  to 
be  manifested  and  proved  by  some  writing 
signed  by  the  party;  the  exception  being 
of  those  cases  In  which  the  trust  arises  or 
results  by  Implication  of  law.    It  is  obvious 


that,  while  a  trust  may  result  In  tbe  absence 
of  express  declaration,  it  cannot,  under  the 
operation  of  this  rule,  prevail  against  such 
a  declaration.  "It  will  not  be  raised,"  says 
the  anthor  of  the  American  Note  to  Dyer  v. 
Dyer  (1  Lead.  Cas.  Bq.  278  [3d  Am.  Ed.]),  "In 
opposition  to  the  declaration  of  the  per- 
son who  advances  the  money,  nor  in  op- 
position to  the  agreement  of  the  parties  on 
which  tbe  conveyance  is  founded,  or  the  ob- 
vious purpose  and  design  of  the  transaction." 
This  would  seem  to  be  so  obvious  as  not  to 
require  a  citation  of  authority  for  Its  sup- 
port. 

In  the  case  at  bar  tbe  conveyance  of  the 
legal  title  Is  made,  not  to  Rosa,  but  to  Wol- 
ters. The  use  or  trust  Is  expressly  declared 
to  be  for  her  benefit.  Because  under  the 
statute  of  uses  It  may  have  been  executed 
in  Rosa,  even  at  law  (Melick  v.  Fldcock,  44 
N.  3.  Eq.  638,  15  Atl.  3,  6  Am.  St.  Rep.  001), 
is  this  court,  without  anything  In  the  deed 
to  warrant  It,  to  raise  up  another  trust,  the 
exact  opposite  of  that  declared?  Should  It 
say  that,  although  the  deed  declared  Wolters 
to  be  the  trustee  and  Rosa  the  beneficiary, 
Rosa  was.  In  fact,  the  trustee  and  Wolters 
the  beneficiary?  Such  a  conclusion  would 
be  unsupported  by  authority  and  contrary 
to  legal  principle. 

I  think  tbe  bill  BhouI4  be  dismissed. 


(W  N.  J.  Bq.  817) 

ARMSTRONG  v.  ARMSTRONG. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
March  6,  1906.) 

Wnxs—CoNTBST— Capacity   to    Makb— Un- 
nuE  Influence. 

The  probate  of  a  will,  contested  on  the 
groands  of  lack  of  testamentary  capacity  in  tbe 
testator  and  of  undue  Inflaence,  sustained. 

(Syllabus  by  the  Court.) 

Appeal  from  Prerogative  Court. 

Proceedings  by  one  Armstrong  against  one 
Armstrong  to  contest  the  probate  of  the  will 
of  Obadlah  P.  Armstrong.  Prom  a  decree  of 
the  Prerogative  Court,  defendant  appeals,  and, 
from  a  decree  of  the  Chancery  Court  affirm- 
ing the  same,  he  again  appeals.    Afilrmed. 

On  appeal  from  a  decree  of  the  Prerogative 
Court  made  by  Magle,  Ordinary,  who  filed 
the  following  opinion: 

"This  appeal  challenges  tbe  correctness  of 
a  decree  of  the  Sussex  orphans'  court,  made 
March  31,  1896,  admitting  to  probate  two  pa- 
per writings  as  the  last  will  and  testament 
and  a  codicil  thereto  of  Obadlah  P.  Arm- ' 
strong,  deceased.  The  attack  upon  the  de- 
cree in  this  court  Is  confined  to  two  points, 
viz.:  (1)  That  at  the  time  of  the  execution  of 
the  paper  writings  in  question  Obadlah  P. 
Armstrong,  who  executed  them,  was  not  pos- 
sessed of  capacity  to  make  a  testamentary 
disposition  of  his  estate;  and  (2)  that  the 
same  were  executed  by  Iiim  under  the  pres- 
sure of  undue  Influence.  Although  my  at- 
tention lias  been  mainly  restrlcte 
Digitized  by ' 
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eoutentioos,  it  to  propev  to'  say  that  the  evi- 
dence la  entirely  convincing  that  the  paper 
writings  were  executed  by  Obadlah  P.  Arm- 
strong In  the  manner  required  by  law  to  con- 
stitute a  valid  testamentary  disposition  of 
property,  and  they  are  not  open  to  the  objec- 
tion on  that  score,  which  was  pressed  In  the 
court  below. 

"With  respect  to  the  contention  that  Oba- 
dlah P.  Armstrong  at  the  time  of  the  ez«cu- 
tion  lacked  testamentary  capacity,  I  have 
reached  the  conclusion  that  it  Is  not  support- 
ed by  the  facta  proved,  but  that,  on  the  con- 
trary, the  facts  clearly  show  that  be  was  then 
possessed  of  that  degree  of  capacity  which, 
under  the  settled  rules  established  by  our  de- 
cisions, enabled  blm  to  dispose  of  his  property 
by  will.  At  the  time  of  the  execution  of  the 
papers  in  question  Obadiah  P.  Armstrong 
(whom  I  will  hereafter  call  the  testator') 
was  between  72  and  78  years  of  age.  He  had 
always  resided  in  the  county  of  Sussex,  and 
had  been  an  active  and  intelligent  business 
man.  He  had  received  from  bis  father  some 
property  and  bad  acquired  more,  so  that  at 
the  time  In  question  he  was  the  owner  of  a 
mill  and  various  farms  and  of  some  personal 
property,  In  all  of  considerable  value.  He 
had  never  married.  If  he  died  intestate,  bis 
next  of  kin,  under  the  statute  of  distribu- 
tions, were  William  B.  Armstrong,  a  brother, 
residing  in  Iowa,  John  B.  Armstrong,  a  broth- 
er, residing  In  the  county  of  Sussex,  near  tes- 
tator, Obadlah  E.  Armstrong,  Martha  Joseph- 
ine C^lTln,  and  Mary,  O.  Demareet,  who 
were  children  of  a  deceased  brotl^r,  and 
Martha  Elizabeth  Cummins,  a  daughter,  and 
- — ■. —  Cummins,  a  granddaughter  of  a  de- 
ceased sister.  John  B.  Armstrong  was  mar- 
ried and  lived  with  his  wife,  having  four 
children,  for  one  of  whom  testator  had  con- 
siderable respect  and  regard.  Marttta  Kllz- 
abetb  Cummins  had  be&n  a  ward  of  testator, 
and  he  had  directed  her  education  ahd  main- 
tained with  :her  a  correspondence  which  in- 
dicated his  regard  for  her.  The  granddaugh- 
ter of  testator's  deceased  sister  was  the  child 
of  William  Cummins;  deceased,  and  it  ap-. 
pears  that  tMiator  aud  others  of  the  family 
had  becotoe  somewhat  estranged  from  bee 
mother,  the  widow  of  William.  The  deceas- 
ed brother  hai  left  a  widow,  Cornelia  M., 
who  more  than  30  years  before  bad  come  to 
Sussex  coxmty  with  her  three  children  above 
named,  who  were  then  young.  From  about 
that  time  the  testator  and  the  widow  and 
children  of  the  deceased  brother  bad  been 
one  household,  living  together  until  the  chil- 
dren successively  married.  Thereafter  tes- 
tator and  the  widow  continued  to  live  in  the 
same  manner.  Testator's  interest  In  these 
children  and  his  kive  for  them  Is  manifested, 
by  the  evidence.  He  likened  bis  regard  for 
them  to  tbt^t  of  a  father  for  his  own  children. 
The  papers  in  question  were  both  executed 
on  August  27,  1895.  For  many  years  tes- 
tator had  been  afflicted  with  stricture,  which, 
bowever,  did  not  prevent  bis  active  attention 


to  his  business  In  connection  with  his  own 
property  and  the  affairs  of  a  bank  in  Newton, 
of  which  he  was  an  officer,  until  about  the 
6th  or  7th  of  Augnist  He  then  remained  at 
his  home  In  Lafayette,  giving  some  attention 
to  his  own  business  there,  and  not  confined 
to  bis  house.  He  afterwards  became  so  mucb 
worse  that  he  summoned  bis  physician,  who 
finally  advised  that  an  operation  was  nec- 
essary. That  physician,  with  two  others,  per- 
formed the  .operation  on  August  21st  There- 
after testator  was  confined  to  bis  bed,  and 
gradually  sank  until  he  died  on  August  30tb. 
From  the  time  be  was  first  summoned  bis 
physician  was  in  attendance  upon  testator. 
After  the  operation  be  directed  what  should 
be  administered  to  blm,  and  what  care  should 
be  taken  of  blm.  Testator  was  also  visited 
by  other  physicians  during  the  period  between 
the  operation  and  his  death,  and  for  most  of 
the.  time  be  had  the  services  of  a  trained 
nurse,  who  administered  to  testator  what  was 
directed'  or  permitted  by  the  physician  in 
charge.  He  kept  a  record  of  what  was  so  ad- 
ministered, which  has  been  put  In  evidence, 
and  from  which  It  appears  that  testator  had 
given  to  him  narcotics  to  allay  pain  and  stim- 
ulants of  various  kinds,  principally  to  stim- 
ulate the  action  of  the  heart 

"The  contention  is,  not  that  testator,  by 
age  or  disease,  was  laboring  under  dementia, 
but  that  by  reason  of  the  administration  of 
the  narcotics  and  stimulants,  bis  faculties 
were  so  affected  as  to  render  him  Incapable 
of  intelligent  action.  It  Is  particularly  urged 
that  during  the  night  preceding  August  27tb 
be  bad  be^i  at  the  very  gate  of  death,  and 
had  only  been  drawn  back  by  the  administra- 
tion, bypodermically,  of  powerful  stimulants, 
which  revived  the  flagging  powers  of  the 
beart  The  evidence  of  what  occurred  during 
that  night  Is  contradictory  and  by  no  means 
^lear,  but  I  think  the  discrepancy  only  calls 
for  the  observation  that  the  real  question  re- 
lates <  and  must  be  confined  to  the  period  of 
the  day  during  which  testator  was  engaged  In 
the  business  of  making  bis  will.  Evidence 
Of  previous  weakness  and  Inability,  if  cred- 
ited, Is  admissible  and  important  But  if 
evidence  of  capacity  during  the  period  while 
the  business  was  In  hand  is  convincing  and 
sufficient,  the  evidence  of  prievious  incapacity 
bas  no  weight  That  testator,  during  the 
p^iod  of  the  day  when  he  was  engaged  in 
this  business,  possessed  sufflcient  intelligence 
and  capacity,  notwithstanding  the  effect  of 
tiie  operation  and  of  the.  drugs  administered, 
l.deem  to  be  conclusively  established  by  tb» 
proofs.  The  contrary  conclusion  could  not 
be  reached  without  rejecting  or  discrediting 
the.  evidence  of  Intelligent  and  indifferent 
witnesses,  for  which  I  can  find  no  ground. 

"From  the  evidence,  which  is  uncontradict- 
ed, it  Is  clear  that  testator  did  not  desire 
to  die  Intestate,  and  bad,  prior  to  the  opera- 
tion. Indicated  that  he  Intended  to  make  a 
wlIU  In  1893  he  went  to  Chicago,  and  before 
going  he  wrote  a  paper  in  the  form  .of  a  will. 
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and  making  dlapoaitlon  of  all  IiIb  propoiy 
not  dlaslmilar  from  that  made  by  tbe  paper 
in  question.  Tbe  paper  was  al^ed  by  him, 
bat  by  only  one  witness.  It  was  consequent- 
ly inefCectlTe  as  a  testamentary  disposition. 
It  is  contended  that  testator  was  aware  of 
its  ineffective  character,  and  execnted  It  only 
to  satisfy  the  importunities  of  those  who  are 
respondents  in  this  cause.  Experience  has 
shown  that '  many  intelligent  business  men 
are  not  well  informed  as  to  tbe  requisites  of 
a  will.  Testator  acted,  however,  as  if  he 
believed  it  was  a  paper  of  consequence  by 
directing  its  safe-keeping.  That  he  did  know 
its  defective  character  at  the  time  of  the 
operation  seems  clear,  liecanse,  although  he 
had  thereby  made  his  nephew,  Obediah  E. 
Armstrong,  his  executor,  yet  on  the  morning 
when  be  was  about  to  submit  to  the  opera- 
tion he  wrote  and  gave  to  Mrs.  Calvin  a 
paper,  indicating  his  request  that,  "If  worst 
comes  to  worst,"  lils  nephew,  Obadiah,  and 
his  niece,  Mrs.  Calvin,  should  act  as  his  ad- 
ministrators. But  it  Is  proved,  without  con- 
tradiction, that  prior  to  that  time,  and  with- 
in one  or  two  weeks,  he  had  written  down 
upon  paper  his  wishes  respecting  the  dispo- 
sition of  his  property  to  some  extent.  .  At 
that  time,  I  conclude,  he  intended  to  have  a 
will  drawn,  and  upon  the  scheme  In  that 
paper  expressed.  He  had  not  done  so  at  tbe 
time  tbe  necessity  of  an  operation  was 
forced  upon  Iilm  by  tbe  progress  of  his  trou- 
ble. In  the  presence  of  that  risk,  he  made 
the  request  as  to  bis  administrators,  em- 
bodied in  the  paper  be  wrote  and  gave  to 
Mrs.  Calvin  that  morning.  When  the  opera- 
tion bad  been  s.ifely  pasted*  be  reverted  to 
his  original  intention  and  prepared  to  make 
a  will.  Having  come  to  ibat  determination, 
be  acted  in  sncb  a  manner  as  to  indicate 
capable  judgment  as  to  what  he  wished  done. 
He  sent  for  a  well-known  and  intelligent 
lawyer,  who  had  been  bis  leg  I  adviser  and 
personal  friend  for  30  years.  Upon  his  ar- 
rival testator  caused  to  b'>  produced  the 
paper  which  he  had  written  a  week  or  two 
before,  and  said:  "I  want  my  ■nlll  drawn 
Recording  to  that  paper  as  far  as  It  goes." 
Then  ensued  a  conversation  In  respect  to  tbe 
contents  of  tbe  paper  and  inor;  Ificattons  of 
some  of  Its  terms,  and,  eventually,  in  re- 
elect to  the  residue  w^ch  would  be  undis- 
posed of  under  tbe  previous  instructions. 
Testator  recognized  that  hs  had  not  disposed 
of  all  his  real  estate,  and  directed  one  farm 
to  be  devised  to  the  wife  of  his  brother 
John  for  life,  with  remainder  to  ber  chil- 
dren. His  adviser  put  down  a  memorandum 
of  this  Instruction  thus:  "Ackerson  farm  to 
Dorcas  Armstrong  find  her  children."  Then 
was  brought  up  the  question  of  the  general 
residue,  and  testator  declared  tliat  it  had 
given  him  some  trouble  what  to  do  with  it. 
As  a  final  statement,  he  said  be  would  "put 
it  In  four  shares,"  and  one  share  shonld  go 
to  Cornelia  M.,  his  brother's  vridow,  and  one 
to  each  of  her  children.  His  adviser  jotted 
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down  tbe  result  thus:  "All  rest  and  residue 
of  my  estate — 10  shares  In  Belvidere  Nat. 
Bank,  New  Bank.  Residue  to  Jool  1  share 
to  Cornelia.  1  O.  E.  Armstrong.  1  Josle.  1 
Mary  C."  Furnished  with  testator's  written 
instructions  and  bis  own  memoranda,  tbe 
lawyer  drew  tbe  will  In  question  and  after- 
wards read  it  in  full  to  the  testator,  who 
signified  his  approval  of  each  clause,  and 
then  it  was  executed  In  the  manner  required 
by  law. 

"Appellants'  counsel  advert  to  several  cir- 
cumstances appearing  from  the  evidence 
which,  tbey  contend,  indicate  that  testator's 
faculties  must  have  been  affected  and  bis 
power  of  observation  destroyed.  It  is  first 
said  that  the  testator's  Instruction  as  to  the 
gift  to  Miss  Cummins  of  the  Income  of  the 
Peters  farm  was  not  satisfied  by  the  devise 
of  the  farm  to  her  for  life;  but  this  was  the 
subject  of  conversation  between  testator  and 
tbe  lawyer,  who  properly  pointed  out  that, 
as  the  instruction  contemplated  her  having 
the  farm  In  fee  simple,  if  she  left  children 
surviving  her,  and  a  remainder  over  if  she 
died  childless,  tbe  devise  for  life  was  tbe 
most  convenient  way  to  provide  for  tbe 
whole  devise  intended.  It  Is  next  pointed 
out  that  tbe  Instructions  contemplated  that 
the  devise  to  Mrs.  Calvin  and  the  bequests 
to  her  were  all  to  be  hers  absolutely  only  In 
case  she  had  Issue,  wblle  tbe  will  bequeaths 
to  her  certain  shares  of  bank  stock  absolute- 
ly; but  it  is  obvious  tbat  testator  did  not 
hesitate  to  direct  deviations  to  be  made  In 
his  instruction  in  various  particulars,  and, 
when  It  appears  tbat  tbe  will  was  read  to 
and  assented  to  by  testator,  It  will  be  pre- 
sumed tbat  this  change  was  directed.  It  is 
also  argued  that  the  devise  to  Obadiah  B. 
Armstrong  of  tbe  "Armstrong  Homestead" 
was  a  devise  of  property  of  which  the  dev- 
isee held  tbe  title.  The  instructions  drawn 
by  testator  expressed  the  intent  to  give  to 
the  nephew  the  "incumbrances"  upon  that 
property.  Testator's  meaning,  in  respect 
to  the  gift,  was  the  subject  of  conversation 
between  bim  and  the  lawyer.  Both  seemed 
to  know  that,  although  tbe  title  was  In  tbe 
nephew,  the  consideration  for  the  transfer 
to  him  bad  been  paid  by  tbe  testator.  He 
therefore  bad  a  resulting  trust  therein,  and 
tbe  expedient  of  a  general  devise  of  the 
property  to  the  nephew  was  resorted  to  with 
the  idea  that  by  this  devise  the  equitable 
title  of  testator  would  pass. 

"It  is  next  urged  that  the  memorandum 
of  the  lawyer  shows  that  testator  Instructed 
him  that  the  residue  shonld  go  to  'Joe,'  by 
which  name  Mrs.  Calvin  was  called.  Yet  tbe 
will  divides  the  residue  between  her  and  her 
mother,  brother,  and  sister.  This  confusion 
In  the  memorandum  Indicates,  In  my  judg- 
ment, some  original  doubt  In  the  mind  of  the 
testator.  He  had  not  fully  determined  the 
destination  of  the  residue.  At  first  he  inclin- 
ed to  give  It  all  to  Mrs.  Calvin.  Eventually 
he  determined  to  divide  it    This  woulcLac- 
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count  for  the  Inconsistent  entries  on  tbe  mem- 
orandum, and  Justify  tbe  lawyer  in  drafting 
the  residuary  clause  according  to  the  last  in- 
structions. That  this  division  was  determin- 
ed upon  by  testator  also  appears  from  the 
fact  that  a  suggestion  by  the  lawyer  that 
Miss  Cummins  should  be  given  a  share  In  tbe 
dlTlaiou  met  with  a  decided  negative  from  tes- 
tator. 

"It  is  lastly  argued  that  testator  manifest- 
ed incapacity  because  the  will  as  executed 
did  not  conform  to  the  instructions  and  mem- 
orandum in  two  important  particulars.  In 
testator's  instruction  the  devise  of  the  farm 
to  Mrs.  Calvin  was  to  be  accompanied  by  a 
bequest  of  all  tbe  personal  property  he  had 
on  the  said  farm.  In  the  lawyer's  memoran- 
dum, at  the  bottom,  were  these  words:  'Ex. 
O.  E.  Armstrong  and  Martha  Jos^hine  Cal- 
vin'— and  these  indicated  testator's  wish  as 
to  the  executors  of  his  will.  Neither  of  these 
important  matters  was  contained  in  the  will, 
yet  testator,  to  whom  It  was  read,  did  not 
notice  the  omission,  but  assented  to  and  ex- 
ecuted it  as  his  will.  The  effect  of  testator's 
failure  to  take  note  of  tbe  omissions  must  de- 
pend upon  whether  such  failure  was  due  to 
wealiness  of  faculties  or  mere  temporary  in- 
attention, such  as  was  consistent  with  capac- 
ity. That  it  was  due  to  tbe  latter  seems  to 
me  Indisputable.  The  omission  had  escaped 
tbe  attention  of  the  astute  lawyer  who  bad 
drawn  the  will.  With  the  memorandum  be- 
fore him  he  had  failed  to  insert  what  be  was 
Instructed  to  Include.  When  the  omission 
was  disclosed.  It  was  brought  to  the  testator's 
attention,  who  reiterated  his  Intention  in  the 
two  respects,  and  they  were  expressed  by  the 
codicil  In  question.  Unless  I  discredit  the 
evidence  of  the  lavryer  who  drew  the  will, 
and  the  other  witness  thereto,  and  the  silent 
proof  of  the  Instructions  in  testator's  writing, 
and  the  lawyer's  memorandum  made  at  tbe 
time,  I  must  conclude  that  testator  contem- 
plated and  Intended  to  dispose  of  his  property 
by  will,  and  that  he  knew  particularly  what 
property  be  had  to  bestow;  that  he  knew  the 
natural  objects  of  his  bounty;  that  on  the 
day  in  question  he  knew  what  business  be 
was  engaged  in,  and  what  he  intended  to  do 
and  what  he  did  do  by  the  will  and  codicil, 
and  so  was  possessed  of  testamentary  capac- 
ity within  tbe  doctrine  laid  down  by  Chan- 
cellor McOUl,  and  approved  by  the  Court  of 
Errors  and  Appeals.  Westcott  v.  Sheppard, 
51  N.  J.  Bq.  315,  26  Atl.  254,  30  Atl.  428. 

"The  claim  that  tbe  will  and  codicil  In  ques- 
tion were  the  product  of  undue  Influence  re- 
quires brief  consideration.  The  case  before 
me  does  not  furnish  any  sufficient  evidence 
that  the  testator  was  a  man  accustomed  to 
yield  to  Influence.  'It  is  absolutely  wanting 
in  any  direct  evidence  that,  during  the  period 
of  time  when  testator's  mind  as  to  the  dis- 
position of  his  property  was  being  made  up, 
any  influence  in  favor  of  or  against  any  per- 
son was  exerted  upon  him.  The  uncontra- 
dicted evidence  l8  that  tbe  memorandum  he 


bad  prepared  a  week  or  two  before,  and 
which  he  furnished  to  his  legal  adviser  as 
containing  his  wishes,  and  which  served  as 
the  basis  of  the  will  and  codicil,  but  modified 
under  the  information  and  advice  given  by 
the  draftsman,  was  made  by  hhnself,  with- 
out consultation  or  advice  from  any  one. 
While  some  of  the  beneficiaries  under  these 
papers  were  present  at  least  at  parts  of  the 
Interview  between  testator  and  his  counsel 
when  the  Instructions  took  final  shape,  and  at 
the  execution  of  the  will  and  codicil,  tbe  evi- 
dence convinces  me  that  their  presence  was 
deemed  by  them  to  be  requisite  for  the  care 
of  the  very  sick  relative  with  whom  they  bad 
lived  so  long,  and  that  none  of  tbe  beneficia- 
ries present  Joined  in  the  conversation  between 
him  and  his  adviser,  or  made  any  suggestion 
or  gave  any  advice  in  respect  to  the  matter 
in  hand. 

"But  it  is  insisted  that  from  the  opportuni- 
ties furnished  to  those  beneficiaries  to  ap- 
proach and  Influence  testator  by  their  long 
intimacy  and  association  in  one  household, 
from  their  presence  at  the  giving  of  instruc- 
tions for  and  the  execution  of  bis  will,  and 
the  fact  that  it  gives  to  them  a  greater  share 
of  testator's  property  than  is  given  to  others 
as  near  or  nearer  of  kin  to  him,  the  infer- 
ence that  the  will  was  the  product  of  in- 
fluence that  was  undue  Is  Justified  and  re- 
quired. The  evidence  shows  that  testator,  by 
this  testamentary  disposition,  gave  something 
to  each  of  the  persons  to  whom  his  property 
would  go  if  he  died  intestate,  except  two. 
Nothing  was  given  to  his  brother  John,  hut  a 
farm  was  devised  to  John's  wife  for  life,  with 
remainder  to  their  four  children.  Nothing 
was  given  to  the  granddaughter  of  his  de- 
ceased sister,  probably  for  a  reason  which  in- 
duced him  to  declare  in  the  paper  written  by 
him  In  1893  that  be  desired  to  "dlslnherir 
her.  The  evidence  does  not  clearly  show  that 
the  gifts  and  devises  to  the  members  of  tes- 
tator's household  were  more  valuable  than 
those  made  to  others  by  this  will  and  codicil, 
but  it  Is  so  strongly  Insisted  upon  that  I  will 
assume  it  as  a  fact  Nothing  is  better  settled 
than  that  Inequality  of  benefit  among  those 
of  equal  degree  of  consanguinity  to  testator 
will  not  Justify  any  inference  against  tbe 
will  that  creates  it  Any  other  doctrine  would 
abolish  tbe  power  to  direct  the  disposition  of 
one's  property  after  death  as  between  rela- 
tives. Nor  will  snob  inequality  Justify  of  It- 
self any  Inference  of  undue  influence  upon 
testator;  for  such  inequality  may  well  be  in- 
duced by  the  Infiuence  of  kindly  attentions 
and  loving  care  producing  afTection  and  good 
will.  Nor  will  the  fact  that  these  present  and 
former  members  of  testator's  household  giv- 
ing attention  to  him  when  he  sorely  needed 
it,  remained  In  his  room  while  he  gave  In- 
structions to  his  lawyer,  and  while  he  execut- 
ed his  will,  which  was  so  favorable  to  them 
(if  their  conduct  in  that  respect  may  be  char- 
acterized as  indecorous  and  Improper),  JustlQr 
the  inference  that  such  presence  constituted 
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undue  Influence,  becanse  that  requires  the  aa- 
anmption  Uiat  their  presence  operated  to  de- 
stroy testator's  free  agency,  and  to  so  dom- 
inate bis  will  as  to  compel  him  to  do  what 
be  did  not  desire  to  do.  If  their  presence  re- 
minded him  of  their  love  and  attention,  and 
recalled  or  stimulated  his  own  feelings  of  af- 
fection for  them,  the  influence  thus  produced 
cannot  l>e  said  to  be  undue  unless  it  deprived 
liim  of  the  power  to  do  what  he  wanted  to  do. 
That  It  produced  such  an  effect  cannot  be 
Jostiflably  inferred.  If  the  concurrence  of 
the  circumstances  mentioned  l>e  considered,  at 
most.  It  only  Incites  tlie  mind  to  a  careful 
scrutiny  of  the  proofs  to  determine  whether 
It  may  be  Justifiably  haferred  therefrom  that 
testator  was  coerced  or  bis  free  agency  de- 
stroyed so  that  this  will  was  not  bis  real  de- 
sire. On  this  subject  I  entertain  no  doubt 
whateyer.  The  facts  are  not  only  consistent 
with  an  untrammeled  and  uninfluenced  exer- 
tion of  the  free  will  of  testator,  or  of  such 
an  exertion  of  will  as  was  induced  by  kindly 
offices  and  attentions,  but  afFord  no  shred  of 
inference  that  it  was  produced  by  malign  and 
improper  Influence  dominating  the  testator. 

"It  should  be  added  that,  if  upon  the  whole 
circumstances  I  could  And  ground  to  impose 
upon  respondents  the  burden  of  showing  that 
the  will  in  question  was  made  freely  and 
without  coercion,  I  should  be  bound  to  hold 
that  fhey  had  sustained  that  burden.  From 
all  the  facts  proTen,  proponents  of  the  will, 
from  their  opportunities  as  members  ot-  tes- 
tator's household,  might  exert  influence  upon 
him.  Such  Influence,  if  arising  only  from  good 
will  and  affection,  is  not  undue.  Suggestions 
and  persuasions  from  persons  so 'intimately 
connected  as  to  what  disposition  testator 
should  make  of  his  property  would  not  nec- 
essarily be  improper.  The^  would  not  con- 
stitute the  influence  which  is  undue,  unless 
they  became  importunittes  so  pressing  or  re- 
peated as  to  render  t^tator  powerless  to  re- 
sist them.  Not  only  is  there  no  scintilla  of 
proof  of  such  importunities,  but  the  uncon- 
tradicted evldence/of  each  of  these  l)enefleia- 
rles  of  testator's  ^unty  is  that  they  bad  held 
no  conversation /whatever  with  testator  re- 
specting his  wiUr  or  the  disposition  of  his  prop- 
erty. Such  evidence  might  tend  to  overcome 
suspicion,  if  any  had  been  engendered,  by  the 
concurrence  q|f  clrcumstanceB  alluded  to,  but, 
in  tbe  absence  of  such  suspicion,  I  know  no 
reason  for  aot  according  to  it  entire  credit 
The  result  js  that  tbe  decree  below  must  be 
affirmed. 

"Wbetheh-,  upon  this  affirmance,  I  should  di- 
rect the  <a)ntesting  parties  to  pay  the  costs 
and  exposes  of  tbe  litigation,  has  given  me 
some  dlAculty.  In  the  orphans'  court  the 
costs  and]  expenses,  together  with  considerable 
counsel  Tees,  were  ordered  to  be  paid  out 
of  tbe  en^ate  of  deceased.  This  Involved  the 
determination  by  tbe  court  that  contestants 
bad  realonabie  cause  to  contest  tbe  validity 
of  tbe  paoer.  No  appeal  was  taken  from  that 
determina^on.    But  that  determination  does 


not  affect  the  qnestiotu  A.  contest  in  the 
primary  court  may  be  reasonable,  and  yet, 
after  the  evidence  has  plainly  disclosed  it* 
futility,  an  appeal  may  be  unreasonable. 

"I  am,  however,  inclined  to  prcmounce  tbe 
contest  in  this  courc  a  reasonable  one,  and  so 
to  direct  the  costs  of  appellants,  with  a  fair 
counsel  fee,  to  be  paid  out  of  the  estate." 

McCarter,  Williamson  &  McCarter  and 
Henry  Huston,  for  appellants.  Lewis  J.  Mar- 
tin and  Charles  J.  Boe,  for  respondents. 

PBR  CURIAM.  The  decree  appealed  from 
Is  affirmed  for  the  reasons  set  forth  in  the 
opinion  of  the  ordinary  filed  in  the  Preroga- 
tive Court. 

The  CHIEF  JUSTICE,  and  DIXON,  GARr 
RISON,  FORT,  OARRBTSON,  PITNEY,  BO- 
GERT,  VREDENBUROH,  VBOOM,  GREEN, 
and  GRAY,  J  J.,,  concur. 

(71  K.  J.  u  sm 

SHIELTON  V.  ERIE  R.  00. 
(Court  of  Errors  and  Appeals  of  New  Jersey. 
March  26,  1907.) 

1.  Cabbiebb— ExFULsioN  or  PAasKHOCB— Rs- 
rusAL  TO  Pat  Fare. 

The  expulsion  from  a  railroad  train  of  a 
person  who  refuses  to  pay  to  the  conductor  any 
fare  other  than  the  tender  of  a  limited  ticket 
that  on  its  face  has  expired  is  not  actionable. 
[Ed.  Note. — For  cases  In  point,  see  Cent.  Dig. 
vol.  9,  Carriers,  {}  1423-imi 

2.  Sake. 

This  rule  is  not  altered  by  the  fact  that  the 
passenger  has  paid  for  such  ticket  the  full  rate 
for  which  the  railroad  company  should  have  giv- 
en him  an  nnlimited  ticket ;  nor  does  the  com- 
munication of  this  fact  to  the  conductor  render 
the  expulsion  of  the  passenger  for  nonpayment 
of  fare  actionable. 

[Ed.  Note.— For  cases  In  point,  lee  Cent.  Dig. 
vol.  9,  Carriers,  {  1425.] 

8.  Same— Tebms  of  Ticket. 

In  the  determination  of  a  passenger's  right 
to  travel  under  a  railroad  ticket  tendered  by  Um 
to  the  conductor  in  payment  of  his  fare,  concin- 
sive  force  is  to  be  given  to  the  intrinsic  effect  of 
such  ticket  to  pay  such  fare  as  expressed  on  its 
face. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  INg. 
vol.  9,  Carriers,  H  1423-im] 
4.  Saue. 

Perine  v.  N.  J,  St.  Ry.  Co.,  54  Atl.  799, 
69  N.  J.  Law,  230,  overruled. 
6.  Same— Rates  of  Fabe— Limited  Tickets. 

Section  38  of  the  general  railway  law  (P. 
L.  1903,  p.  665)  is  constitutional. 
(Syllabns  by  the  Court.) 

Error  to  Circuit  Court,  Essex  County. 

Action  by  Charles  H.  Shelton  against  tbe 
Erie  Railroad  Company.  Judgment  for  plain- 
tiff, and  defmdant  brings  error.    Reversed. 

Cortlandt  &  Wayne  Parker  and  Chauncey 
G.  Parker,  for  plaintiff  in  error.  Arthur  H. 
Bisseil,  for  defendant  in  error. 

GARRISON,  J.  This  suit  is  grounded  up- 
on the  plaintifTs  expulsion  from  a  railroad 
train  niMler  the  following  circumstances^  ,Qn 
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December  17,  190S,  the  plaintiff  being  a  pas- 
•eoger  on  tbe  defendant's  train  from  Mont- 
clair  to  Upper  Montclalr,  a  distance  of  1% 
miles,  tendered  to  the  conductor  In  payment 
of  his  fare  a  tldcet  that  bore  date  December 
IS,  1003,  and  read  as  follows:  "Good  only  for 
continuous  passage  Montclalr  to  Upper  Mont- 
clalr beginning  on  day  of  sale  or  the  next 
day."  The  ticket  had  been  sold  to  the  plain- 
tiff on  December  16th,  and  hence  by  its  terms 
had  expired.  Upon  being  informed  by  the 
conductor  that  under  the  rules  of  the  com- 
pany the  tldcet  could  not  be  accepted  for  fare 
after  the  date  of  its  explratlraa,  the  plaintiff 
refused  to  pay  any  other  fare^  and,  when  told 
that  under  the  rules  be  must  in  that  case 
leave  the  train,  replied  that  he  would  not  do 
■0  unless  legal  force  was  used.  w£en  the 
train  reached  the  next  station,  the  conductor 
placed  his  hand  on  tbe  plalntltTs  shoulder, 
and  the  two  walked  to  the  rear  platform  of 
tbe  car,  and  when  the  train'  had  stopped  at 
the  station  the  plaintiff  stepped  down  on  the 
bottom  step  from  which  before  the  train 
mored  off  he  was  given  "a  last  push"  by  the 
conductor.  For  this  expulsion  the  plaintiff 
brought  his  action  In  tort  against  the  rail- 
road company  and  recovered  substantial  dam- 
ages. 

Other  facts  are  that  the  plaintiff  had  paid 
10  cents  for  his  ticket,  for  which  price  he 
■lionld  have  been  given  a  ticket  that  was  not 
limited,  that  the  limitation  printed  on  the 
ticket  was  one  the  defendant  could  not  law- 
fully Impose,  and  that  the  limitation  had  not 
been^  noticed  by  the  plaintiff.  Whether  tickets 
without  such  limitation  were  Issued  by  the 
defendant  and  on  sale  at  its  ticket  ofBces  did 
not  appear.  The  plaintiff  also  testified  that 
he  had  with  him  20  cents,  the  amount  of  the 
fare  and  excess  fare  demanded  of  bim  by 
the  conductor,  but  that  "he  had  paid  the  full 
price  and  refused  to  pay  over  again." 

The  right  of  the  plaintiff  to  maintain  his 
present  action  upon  the  foregoing  facts  is 
directly  raised  by  assignments  of  errot  based 
on  exceptions  to  the  court's  refusal  to  nonsuit 
the  plaintiff  or  to  direct  a  verdict  for  the  da- 
femdant 

Upon  the  facts  stated.  It  Is  entirely  clear 
that  whatever  Injury  the  plaintiff  suffered  at 
the  hands  of  the  defendant  had  its  origin  in 
the  delivery  to  him  by  the  ticket  agent  of  a 
ticket  that  was  limited  as  to  the  time  when 
it  must  be  used,  whereas  for  the  price  that 
he  paid  he  ought  to  have  been  given  a  ticket 
that  was  not  so  limited.  It  is  equally  clear 
that  the  presait  suit  is  not  grounded  upon 
this  Injurious  act  of  the  defendant  or  its 
ticket  agent,  but  upon  the  conductor's  denial 
of  the  plaintlfTs  right  to  travel  upon  the  tick- 
et that  was  presented  to  him,  viz.,  a  ticket 
that  on  its  face  negatived  the  right  that  was 
claimed  under  it  by  the  plaintiff.  The  pre- 
cise question,  therefore,  is  whether  a  pas- 
senger who  has  been  expelled  from  a  train 
for  refusing  to  pay  his  fare  may  maintain 
aa  action  for  such  expulsion.  If  previously 


thereto  he  had  tendered  to  the  conductor  a 
ticket  that  on  its  face  was  not  receivable  for 
his  fare^  provided  that  he  had  accompanied 
such  tender  with  the  true  statement  tliat  he 
had  paid  for  such  ticket  the  full  rate  for 
which  a  proper  ticket  ought  to  have  l>een  is- 
sued to  him.  In  still  narrower  form  the  ques- 
tion Is  whether  the  rule  that  permits  the  ex- 
pulsion of  a  passenger  who  neither  pays  his 
fare  nor  tenders  a  ticket  that  shows  his  right 
to  ride  is  abrogated  or  modified  by  the  Cir- 
cumstances that  were  communicated  to  the 
conductor  in  the  present  case. 

While  this  question  Is  one  of  first  impres- 
sion in  this  court,  the  underlying  proposition 
that  a  passenger  may  lawfully  be  ejected  for 
nonpayment  of  fare  must  be  taken  to  be  en- 
tirely established  In  this  state.  That  "rail- 
road companies  are  not  bound  to  carry  a  pas- 
senger unless  upon  payment  or  tender  of  ills 
fare,  that  they  may  in  such  case  either  re- 
fuse to  permit  Iilm  to  enter  the  cars  or  hav- 
ing entered  them  they  may  require  Iiim  to 
leave  them  I)efore  the  termination  of  the 
Journey,  and  that  If  he  refuses  to  leave  they 
may  remove  him  at  a  suitable  time  and  place 
using  no  unnecessary  force" — were,  more 
than  half  a  century  ago,  treated  by  Chief  Jus- 
tice Green  in  State  v.  Overton,  24  N.  J.  Law, 
437,  61  Am.  Dec.  671,  as  unquestioned  proposi- 
tions from  which  to  reason  with  respect  to  a 
questionable  regulation.  The  criticism  of 
this  case  in  Daniel  v.  New  Jersey  Street  Rail- 
way, 64  N.  J.  Law,  603,  46  Atl.  625,  left  un- 
touched these  t>aslc  propositions,  which,  in- 
deed, are  not  now  questioned  anywhere. 

In  other  Jurisdictions  for  whose  decisions 
we  entertain  the  highest  respect  the  question 
we  are  now  called  upon  to  decide  has  been 
passed  up<»i  in  a  large  number  of  cases. 

In  a  recent  case  in  the  federal  Court  of  Ap- 
peals Judge  Taft  said:  "The  law  settled  by 
tbe  great  weight  of  authority  •  •  •  is  that 
the  face  of  the  ticket  Is  conclusive  evidence 
to  the  conductor  of  the  terms  of  the  contract 
of  carriage  between  the  passmger  and  the 
company."  Poullln  v.  Cabadlan  Pacific  Rail- 
road Company,  62  Fed.  197.  8  a  &  A.  23,  17 
L.  R.  A.800. 

The  Supreme  Judicial  Court  of  Massachu- 
setts In  Bradshaw  v.  South  Boston  Railroad, 
136  Mass.  407,  46  Am.  Rep.  461,  held  that  "it 
is  a  reasonable  practice  to  require  a  passen- 
ger to  pay  his  fare  or  show  a  ticket,  •  •  • 
and  it  would  be  unreasonable  to  bold  that  a 
passenger,  without  such  evidence  of  his  right 
to  be  carried,  might  forcibly  retain  his  seat 
in  a  car  upon  his  mere  statement  that  he  Is 
entitled  to  passaga  if  the  company  has 
agreed  to  furnish  him  with  a  proper  ticket, 
and  has  failed  to  do  so,  he  is  not  at  liberty  to 
assert  and  maintain  by  force  his  rights  under 
that  contract;  but  Is  bound  to  yield  for  the 
time  being  to  the  reasonable  practice  and  re- 
quirements of  the  company,  and  epforce  his 
rights  in  a  more  appropriate  way."s^ 

In  a  later  case  (Dixon  v.  Ne^  Ikigland 

Railroad,  179  Mass.  242,  60 
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■ame  Court  said:  "The  paBsenger'a  right  to 
transportation  la  no  greater  than  the  right 
and  duty  of  the  condnctor  to  enforce  reason- 
able rules,  and,  for  the  time  being,  the  pas- 
senger must  bear  the  burden  wblcb  results 
from  his  failure  to  have  a  proper  ticket  A 
passenger  may  have  a  right  to  transportation 
between  certain  stations  because  of  his  con- 
nection with  a  certain  ticicet,  and  yet,  if  the 
ticket  Itself  Is  not  In  order,  a  conductor  is 
not  bound  to  take  It  In  payment  of  fare." 

In  Stocksdale's  Case,  83  Md.  245,  34  AtL 
8S0,  the  Court  of  Appeals  of  Maryland  held 
that  "in  all  cases  when  the  Question  as  to  the 
right  of  a  passenger  to  travel  arises  between 
him  and  the  conductor  of  a  train  the  tlCk- 
pt  Is  necessarily  the  conclusive  evidence  of 
the  nature  and  extent  of  the  passenger's 
right" 

"No  other  rule,"  said  Judge  Cooley  In  Huf- 
ford  V.  Grand  Rapids  Railway  Company,  68 
Mich.  118,  18  N.  W.  680,  "can  enable  the  con- 
ductor to  determine  what  he  may  or  may  not 
lawfully  do  In  managing  the  train  and  col- 
lecting fares."  And  on  anothet  occasion  the 
same  court  held  that,  "when  a  passenger  re- 
ceives a  defective  ticket  from  an  agent  of  the 
company  by  reason  of  the  mistake  or  negli- 
gence of  the  agent  the  conductor  may  refuse 
to  accept  such  ticket  and  is  authorised  to 
compel  the  passenger  to  leave  the  train  If 
payment  of  fare  is  refused." 

The  New  York  Court  of  Appeals  in  Mon- 
nler  v.  New  York  Central  ft  Hudson  River 
Railroad  Company,  175  N.  Y.  281,  07  N.  E. 
668,  62  L.  R.  A,  357,  96  Am.  St  Rep.  619, 
«ald:  "A  person  who  becomes  a  passenger  In 
a  ptiblic  conveyance  must  subordinate  his  con- 
duct to  all  rules  that  are  reasonable  and 
valid.  The  simple  duty  of  the  conductor  is 
to  execute  and  enforce  all  reasonable  rules, 
and  that  of  the  passenger  Is  to  obey  them. 
If  there  is  some  fact  or  omission  behind  the 
roles  not  apparent  upon  the  face  of  the  trans- 
action, the  passenger  must  resort  to  some 
other  remedy  for  his  grievance  besides  the 
use  of  force  against  the  conductor,  and,  if 
under  such  circumstances  he  Invites  a  per- 
sobal  collision  with  the  officer  in  charge  of 
the  train  resulting  In  his  forcible  expulsion, 
be  puts  himself  In  the  wrong,  and  cannot  sue 
the  company  or  the  officer  for  assault  and 
battery." 

In  Kiley  v.  Chicago  City  Railway  Com- 
pany, 180  III.  384,  59  N.  B.  794,  62  L.  R.  A. 
626,  82  Am.  St  Rep.  460,  the  Supreme  Court 
6t  Illiaols  held  that  "the  conductor  was  or- 
dered by  his  superior  not  to  receive  a  ticket 
like  the  one  presented.  This  order  he  was 
bound  to  obey,  and,  when  the  passenger  was 
notified  by  the  conductor  that  his  ticket  was 
not  good  and  would  not  be  received.  It  was 
his  duty  to  leave  the  train  in  a  peaceable 
manner,  and  bold  the  company  responsible 
for  the  consequences.  •  •  •  The  passenger 
should  seek  redress  In  the  courts,  where  he 
will  find  a  complete  remedy  for  every  in- 


dignity (rflered  and  for  all  damages  sus- 
tained." 

The  Supreme  Court  of  Michigan  in  Brown 
▼.  Rapid  Railway  Company,  134  Mich.  591,  96 
N.  W.  925,  held  that  "the  rule  of  law  In  this 
state  has  been  settled  that  as  between  the 
conductor  of  a  railway  train  and  'the  passen- 
ger. It  Is  Incumbent  upon  the  passenger  to 
produce  as  a  ticket  one  which  is  apparently 
good  on  its  face,  or  pay  the  fare  In  cash,  and 
that,  failing  to  do  this,  the  conductor  has  the 
right  to  eject  the  passenger  from  the  car." 

In  McKay  v.  Ohio  River  Railroad  Com- 
pany, 34  W.  Va.  65,  11  8.  B.  737,  9  L.  R.  A. 
132,  26  Am.  St  Rep.  913,  the  Supreme  Court 
of  Appeals  of  West  Virginia  said,  "If  a  pas- 
senger pay  a  railroad  agent  fare  for  a  car- 
tain  trip,  and  by  mistake  of  the  agent  is 
given  a  ticket  not  answering  for  that  trip 
but  one  In  an  opposite  direction,  and  the  con- 
ductor refuses  to  recognize  such  ticket  and 
demands  fare,  which  the  passenger  fails  to 
pay,  ejection  of  the  passenger  from  the  train 
without  unnecessary  force  will  not  be  a 
ground  6f  action  against  the  oompany  as  a 
tort" 

The  Supreme  Court  of  Alabama  in  McGhee 
▼.  Reynolds,  117  Ala.  413,  23  South.  797, 
held  that  "as  to  the  right  of  a  conductor  to 
eject  a  passenger  who  Is  found  riding  on  a 
train  on  a  ticket  void  on  its  face,  it  Is  proper 
to  say,  and  we  may  announce  without  eUkb- 
oratlon  as  the  proper  conclusion  sustained 
by  the  great  weight  of  authority,  that  the 
ticket  Is  the  sole  and  conclusive  evidence'  to 
the  conductor  of  the  passenger's  rlgiits  as 
such  to  be  on  the  train,  *  *  *  and  when  it 
la  void  on  its  face,  In  defaulti  of  paymoit  of 
fare  he  may  deny  the  right  of  the,  passenger 
to  ride  on  such  ticket  and  expel  him  In  a 
proper  manner  from  the  train." 

These  cases  and  a  host  of  others  that  might 
be  cited  concur  in  holding  the  general  doc- 
trine that  the  expulsion  by  a  conductor  of  a 
passenger  who  neither  pays  his  fare  nor 
tenders  a  ticket  that  evinces  his  right  to  car- 
riage Is  In  the  absence  of 'unnecessary  force 
not  actionable.  6  Cyc  551;  5  Am.  ft  Bug. 
Ency.  694;  28  Am.  ft  Eng.  Ency.  156;  4 
Elliott  on  R.  R.  }  1594. 

To  the  doctrine  thus  stated  we  yield  entire 
assent  Many  of  the  cases  cited,  however,  by 
reason  of  the  facts  Involved,  or  by  force  of 
the  line  of  reasoning  pursued,  go  further  thab 
we  are  required  to  go  in  the  decision  of  the 
present  case.  In  order,  therefore,  that  there 
may  be  no  uncertainty  as  to  the  scope  of  our 
decision  and  the  ground  upon  which  It  rests, 
It  Is  deemed  best  that  such  ground  be  ex-. 
pllcltiy  stated. 

Railroad  companies  as  the/  exist  in  this 
country  are  corporations  in  which  private 
capital  is  embarked  in  public;  1.  e.,  common 
carriage.  These  corporations  possess,  there- 
fore, a  dual  nature,  having  In'  trust  on  the 
one  hand  the  financial-  interests  of  their 
stockholders,  and,  on  the  other,  ths  conyen- 
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Jence  and  safety  of  the  traveling  public. 
The  two  agents  of  these  corporations  with 
which  alone  the  public  comes  In  contact,  viz., 
the  ticket  agent  and  the  train  conductor, 
represent  roughly  these  two  corporate  capac- 
ities. 

Hence  the  transaction  by  which  a  trav- 
eler purchases  a  ticket  from  one  of  these 
agents  for  presentation  to  the  other  is  likewise 
of  this  same  dual  nature,  and  involTos  an 
obaerrance  on  the  part  of  the  passenger  of 
all  reasonable  regulations  established  for 
the  conduct  of  each  of  these  departments. 
These  regulations  are  simple,-  uniform,  and 
well  understood  by  the  public.  The  ticket 
agent  sells  tickets  for  cash.  He  cannot  give 
credit  His  authority  over  the  business  of 
his  company  is  limited  to  the  issuance  of 
■nch  tickets  as'  have  been  placed  in  his 
hands  for  that  purpose,  as  incidental  to 
which  he  may  band  out  time  tables  and  give 
such  InfcHrmation  to  prospective  passengers 
as  may  aid  them  in  the  selection  of  the 
tickets  they  require;  i.  e.,  tickets  that  will 
pay  the  fare  between  the  points  they  des- 
ignate. The  obligation  of  the  company  with 
respect  to  the  acts  of  this  agent  is  that  be 
■hall  deliver  to  passengers  the  tickets  for 
which  they  ask  and  pay.  If  this  is  not  done, 
whether  the  fault  be  that  of  the  agent  or 
the  company  this  obligation  Is  broken,  and 
the  company  is  liable  for  the  damages  that 
result  therefrom.  The  case  before  us  is  an 
Illustration  of  such  a  breach. 

The  agency  of  the  train  conductor  is  even 
more  limited  for  It  is  all  comprised  in  his 
duty  to  collect  a  fare  from  every  passenger 
or  to  eject  him  from  the  train. 

The  fare  thus  to  be  collected  by  the  con- 
ductor may  be  a  cash  sum  or  it  may  be  a 
ticket;  that  Is  for  the  passenger  to  deter- 
mine. If  the  passenger  proposes  to  pay  In 
cash,  he  must  be  provided  with  and  tender 
to  the  conductor  a  sum  that  under  the  es- 
tablished rules  of  the  company  Is  sufficient 
to  pay  his  fare.  If  he  proposes  to  pay  by 
ticket  he  must  be  provided  with  and  tender 
a  ticket  that  under  the  established  rules  of 
the  company  has  the  intrinsic  effect  of  pay- 
ing such  fare.  This  intrinsic  attribute  of 
the  ticket  is  the  essential  quality  to  which 
it  owes  its  efficiency.  It  is  the  possession 
of  this  attribute  that  distinguishes  a  ticket 
from  a  contract,  on  the  one  hand,  and  from 
a  mere  instrument  of  evidence,  on  the  other. 
And  I  may  say  here  that  the  failure  to  em- 
phasize this  essential  feature  of  a  railroad 
ticket  Is  the  chief  reason  for  our  unwilling- 
ness to  place  our  decision  solely  upon  the  au- 
thority of  the  cases  that  have  been  cited,  in 
most  if  not  all.  of  -which  the  efficiency  of 
such  ticket  is  referred  in  a  somewhat  va^e 
way  to  a  hypothetical  contract,  the  precise 
nature  of  which  is  necessarily  Involved  In 
obscurity. 

That  this  essential  attribute  of  a  rnilroiid 
ticket  did  not  escape  the  acute  observation 
of  Chief  Justice  Beasley  Is  evident  from  his 


careful  description  of  such  a  document  in 
the  opinion  delivered  by  him  in  Petrle  v. 
Pennsylvania  Railroad,  42  N.  J.  Law,  449. 
"The  plaintiff,"  he  said,  "had  a  passenger 
ticket,  issued  by  the  defendant,  which  on  Its 
face  and  according  to  its  intrinsic  effect  did 
not  authorize  him  after  having  stopped  at  a 
place  Intermediate  the  designated  termini 
to  nse  It  for  the  purpose  of  continuing  his 
Journey."  This  language,  which  might  well 
stand  aa  a  definition,  not  only  recognizes 
that  a  railroad  ticket  has  the  intrinsic  effect 
expressed  on  Its  face,  but  also  that  it  may 
have  an  intrinsic  effect  that  is  not  so  ex- 
pressed. This  la  a  valid  distinction,  since 
it  marks  the  difference  between  inspection 
and  interpretation  as  modes  for  determining 
the  effect  to  be  given  to  passports  of  this 
nature.  The  Implication  Is  that  such  effect, 
when  not  expressly  stated.  Is  to  be  gathered 
from  the  well-known  customs  of  the  business 
of  which  the  ticket  forms  a  part  A  postage 
stamp  is  a  good  Illustration  of  such  mode  of 
Interpretation,  or,  still  better,  a  special  de- 
livery stamp:  toothing  on  the  face  of  these 
documents  expressly  states  the  effect  of 
either  of  them,  but  the  well-known  custom 
of  which  they  are  a  part  Interprets  them  to 
the  public  and  to  postal  agents  alike. 
Theater  tickets  afford  another  familiar  ex- 
ample, especially  the  return  checks  Issued 
during  a  performance,  which,  though  they 
may  contain  only  the  advertisement  of  some 
business  house,  are  interpreted  by  custom 
to  secure  the  return  of  the  holder  to  the 
theater  on  the  night  of  their  issue.  Upon 
a  far  more  extensive  scale  promissory  notes 
became  early  In  the  history  of  English*  law 
subject  to  be  interpreted  solely  by  the  busi- 
ness cnstoma  of  merchanta  Whether  I  am 
correct  or  not  in  these  views  as  to  the  Inter- 
pretation of  railroad  tickets  is,  however,  of 
no  immediate  importance,  since  in  the  pres- 
ent case  the  plaintiff's  ticket  called  for  no 
interpretation,  for  the  reason  that  is  ex- 
pressed on  its  face  the  intrinsic  effect  to  be 
given  to  it  The  subject,  which  is  one  of 
great  Importance,  is  discussed  at  length  and 
in  a  most  suggestive  way  by  Prof.  Beale  In 
an  article  on  "Tickets,"  In  volume  1  of  the 
Harvard  Law  Review,  p.  20. 

For  present  purposes,  we  need  to  go  no 
further  than  to  say  that  In  the  determination 
of  right  to  travd  under  a  railroad  ticket 
tendered  as  fare  conclusive  force  Is  to  be 
given  to  the  intrinsic  effect  of  such  ticket 
as  expressed  on  its  face.  Such  was  the 
force  given  to  It  by  Chief  Justice  Beosley  to 
the  case  Just  cited,  and  by  Mr.  Justice  Van  ' 
Syckel  in  Spless  v.  Brie  Railroad  Company, 
71  N.  J.  Law,  90,  68  Atl.  116,  where  the 
Judgment  was  reversed  because  the  lower 
court  had  left  it  to  the  Jury  to  say  "whether 
the  plaintiff  believed  he  had  a  right  to  nse 
the  ticket."  Such  was  the  force  accorded  to 
the  ticket  in  Rogers  v.  Atlantic  City  Rail- 
way Company,  57  N.  J.  Law,  703,  34  Atl.  11, 
where  Mr.  Justice  Llppincott  spoLltiag.  Uu 
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this  court,  said:  "The  ticket  is  the  c<mclii8iT« 
evidence  of  the  contract  of  carriage  upon 
wiilch  the  conductor  had  the  right  to  rely," 
and  in  the  recent  case  in  this  conrt  of  McDon- 
ald ▼.  Central  Railroad  Company,  72  N.  J. 
Iiaw,  280,  62  Atl.  405,  2  L.  B.  A.  (N.  S.)  506, 
111  Am.  St.  Rep.  672,  which  was  a  time-table 
case,  and  not  one  of  the  nonpayment  of  fare, 
the  decision  that  the  plaintlfTs  expulsion 
was  unlawful  was  entirely  consistent  with 
the  face  of  his  ticket. 

This  intrinsic  effect  of  a  railroad  ticket 
-was,  also  recognized  In  the  opinion  of  Chan- 
cellor  MagiU  in  this  conrt  in  the  case  of 
Pennsylvania  Railroad  ▼.  Parry,  66  N.  J. 
Law,  561,  27  AU.  914,  22  U  R.  A.  261,  S» 
Am.  St.  Rep.  064,  when  he  said,  "The  ticket 
is  a  mere  token  that  fare  has  been  paid,  and 
that  the  passenger  has  the  right  to  be  car- 
ried to  the  destination  it  Indicates  according 
to  the  reasonable  regulations  of  the  railway 
company,"  for  a  token  Is  a  symbol  that  be- 
tokens something,  L  e.,  that  carries  within 
Itself  that  which  it  signifies,  which  is  in  ef- 
fect a  paraphrase  of  the  significant  term  in 
Ohlef  Justice  Beasley's  description. 

The  only  case  in  our  courts  as  far  as  I 
can  discover  that  is  out  of  harmony  with 
these  views  is  Ferine  ▼.  North  Jersey  Street 
Railway  Company  decided  in  the  Supreme 
Court  and  reported  in  a  per  curiam  in  69 
N.  J.  Law,  230,  64  Atl.  799.  In  that  case  the 
passenger  tendered  a  transfer  ticket  thtit 
under  the  rules  of  the  defendant  had  expired, 
and  was  rejected  for  refusing  to  pay  a  fare. 
The  question  we  are  now  considering  was 
therefore  squarely  raised.  Judgment  in  favor 
of  the  plaintiff  was  sustained  solely  upon  the 
authority  of  Consolidated  Traction  Company 
▼.  Tabom,  58  N.  J.  Law,  1,  82  Atl.  685.  The 
Tabom  Case,  however,  was  not  an  authority 
for  the  proposition  for  which  It  was  thus 
cited,  and  has  no  bearing  upon  the  question 
we  are  considering.  la  the  Tabom  Case  the 
plaintiff  was  expelled  because  she  had  no 
ticket;  hence  neither  the  Intrinsic  effect  of  a 
ticket  nor  its  pn^er  interpretation  could  pos- 
sibly arise.  What  the  Tabom  Case  held  was 
that,  where  -the  company  for  Its  own  con- 
venience had  established  a  custom  of  trans- 
ferring Its  passengers  to  another  car  because 
of  a  temporary  break  in  its  road,  a  change 
of  rules  promulgated  without  notice  on  the 
very  day  the  plaintiff  was  expelled  was  as 
to  her  an  unreasonable  regulation.  The  Per^ 
Ine  Case  was  therefore  xmsupported  by  the 
only  authority  cited  for  that  purpose,  and, 
being,  as  we  think,  erroneously  decided,  must 
be  deemed  to  be  overmied  by  our  present  de- 
dsion. 

In  the  light  of  the  foregoing  considerations, 
the  gronnds  for  our  adoption  of  the  rale  that 
the  face  of  a  railway  ticket,  when  It  speaks 
upon  the  subject,  is  conclusive  upon  its  sufiS- 
dency  as  a  railroad  fare,  should  be  clear. 
That  this  rule,  although  upon  somewhat 
variant  grounds,  is  established  elsewhere  by 
the  great  weight  of  authority,  was  stated  at 


the  outset  of  our  consideration  of  the  subject 

In  the  citation  of  cases  then  made  there 
was  an  intentional  omission  of  those  cases 
that  bold  the  opposite  view,  and  for  this  rea- 
son, vi2s.,  that  such  cases  are  without  excep- 
tion as  far  as  my  examination  goes,  based 
upon  one  or  the  other  of  two  radically  un- 
sound propositions,  according  to  which  th^ 
may  be  conveniently  grouped  for  criticism. 

By  far  the  greater  number  of  the  cases 
thus  referred  to  proceed  upon  the  idea  that 
the  delivery  of  a  wrong  ticket  by  the  ticket 
agent  or  the  giving  of  misleading  information 
establishes  a  contractual  right  between  the 
injured  passenger  and  the  railroad  company, 
for  the  breach  of  which  the  train  conductor 
must  afford  redress  upon  a  summary  Investi- 
gation. The  fundamental  fallacy  of  this  posi- 
tion is  that  It  assumes  the  authority  of  ticket 
agents  to  make  contracts  for  railroad  com- 
panies. The  authority  of  such  agents  is 
notoriously  limited  to  the  sale  of  tickets  and 
to  the  doing  of  acts  that  are  ancillary  thereto. 
By  no  rule  of  the  law  of  agency  or  of  evi- 
dence can  the  acts  or  statements  of  a  ticket 
agent 'beyond  the  scope  of  his  limited  au- 
thority be  erected  into  a  contract  binding  up- 
on the  railroad  company.  What  has  been 
mistaken  for  this  authority  to  make  contracts 
Is  the  ability  of  these  agents  to  make  trouble 
for  their  companies  by  their  negligence  in  the 
delivery  of  tickets,  or  their  mistakes  In  giv- 
ing information.  For  Injury  resulting  from 
these  acts  of  the  ticket  agents  their  principal 
may,  as  we  have  already  seen,  be  held  liable 
in  an  appropriate  action. 

The  Judicial  conclusions  that  have  been 
constructed  on  this  erroneous  foundation  do 
not  in  any  way  commend  themselves  to  us. 

The  other  proposition  that  has  been  char- 
acterized as  unsound  is  that  the  purchase  of 
a  ticket  by  a  passengw  Is  the  payment  of  his 
fare.  Such  was  the  precise  claim  of  the 
plaintiff  in  the  present  case.  The  fallacy  of 
this  proposition  must  be  apparent.  It  is  one 
of  fact  Payment  of  fares  Is  made  to  the 
conductor  alone.  This  is  true  whether  such 
fare  be  by  cash  or  by  ticket  Ticket  agents 
do  not  collect  or  receive  fares.  They  Issue 
tickets.  A  fare  is  a  payment  that  is  made 
when  the  right  of  carriage  Is  claimed.  The 
very  word  "fare"  originally  meant  "Journey." 
Webster's  International  Dictionary.  Such  is 
still  its  connotation.' 

When  a  ticket  Is  accepted  by  the  conductor, 
it  becomes  a  fare,  bat  not  before.  In  the 
case  of  P.  R.  R.  v.  Parry,  above  cited,  the 
plaintifTs  ticket  had  been  accepted  as  fare 
for  part  of  his  return  trip;  hence  the  state- 
ment (McOlll,  Ch.,  ubi  supra)  that  it  was  a 
token  that  fare  had  been  paid  was  strictly 
correct 

The  failure  to  observe  this  distinction  has 
resulted  in  a  line  of  decisions  which,  while 
recognizing  the  right  of  the  conductor  to  ex- 
pel a  passenger  for  nonpayment  of  fare, 
hold  that  the  company  is  liable  for  soch  o:- 
pulslon  if  In  point  of  fact,  to,  nse^tfaft-iaik 
Digitized  by  VjUTjVTC 


408 


66  ATLANTIO  BEPOBTBB. 


(N.I 


gnage  of  these  cases,  '^e  passenger  bag  paid 
bis  fare  to  the  ticket  agent"  Extended  com- 
ment upon  this  line  of  reasoning  Is  Mleved 
to  be  unnecessary. 

Our  conclusion  upon  the  whole  case  is 
that  the  plaintiff  was  lawfully  expelled  from 
the  train  for  nonpayment  of  fare,  and  that 
for  such  an  expulsion  no  action  can  be  main- 
talned.  '  The  facts  upon  which  this  conclu- 
sion rests  having  all  appeared  at  the  close 
of  the  plaintiff's  case,  the  motion  for  nonsuit 
then  made  should  have  been  granted.  The 
Judgment  must  therefore  be  reversed. 

In  the  preliminary  statement  of  the  plain- 
tiff's case  the  limitation  placed  upon  his 
tldcet  was  said  to  be  one  that  It  was  not 
lawful  for  the  railroad  company  to  Impose. 
That  statement  embodied  the  decision  we  had 
reached  upon  a  question  raised  by  the  rail- 
road company  touching  the  constitutionality 
and  oonstructlon  of  the  thirty-eighth  section 
of  the  general  railroad  law  (P.  li.  1903,  p. 
665),  which  reads  as  follows: 

"Any  railroad  company  may  demand  and 
receive  such  aums  of  money  for  the  trans- 
portation of  persons  on  its  railroads  and  con- 
nections, and  for  any  other  services  con- 
nected with  the  business  of  transiwrtatlon  of 
persons  on  or  over  said  railroad  or  to  or 
from  the  same,  as  it  shall  from  time  to  time 
think  reasonable  and  proper,  not  exceeding 
in  the  case'  of  railroad  companies  organized 
under  this  act,  three  cents  per  mile  for  carry- 
ing each  passenger  on  such  railroad  and  not 
exceeding  In  the  case  of  railroads  construct- 
ed or  operated  under  a  special  charter,  three 
and  a  half  cents  per  mile  for  carrying  each 
passenger  on  such  railroad,  and  not  exceed- 
ing the  rate  per  mile  limited  by  the  charter, 
but  no  charge  shall  be  required  to  be  less 
than  ten  cents;  tickets  for  passengers,  except 
excursion  tickets  or  tickets  sold  at  reduced 
rates  shall  be  good  undl  used;  tickets  sold 
at  less  than  the  rates  herein  limited  shall  l>e 
good  and  shall  entitle  the  bolder  t6  passage 
for  a  limited  number  of  days  only  after  the 
date  of  Issue  thereof,  which  limit  shall  be 
clearly  stated  and  set  upon  the  ticket;  any 
railroad  company  owning  or  operating  a  rail- 
road may  collect  an  excess  of  ten  cents  over 
the  established  rate  of  fare  from  any  passen- 
ger who  pays  his  fare  on  the  train,  giving 
blm  a  receipt  therefor,  which  shall  entitle 
the  bolder  to  have  such  excess  refunded  upon 
presentation  at  any  ticket  office  of  the  com- 
pany on  the  line  of  its  railroad." 

The  argument  for  the  company  was  that 
the  charter  of  the  Montdair  Railway  Com- 
pany under  which  the  plaintiff  in  error  was 
operating  authorized  a  charge  of  eight  cents 
per  mile;  hence,  it  was  contended  the  ticket 
in  question  was  issued  at  a  reduced  rate  and 
might  lawfully  I>e  limited.  This  argument 
rests  upon  the  contention  that  the  foregoing 
section  of  the  general  railroad  law  is  either 
unconstitutional  or  has  no  application  to  the 
case.  Neither  of  these  claims  is  in  our  opin- 
ion well  founded. 


That  the  Legislature  could  by  an  appro- 
priate enactment  alter  the  charter  of  the 
Montclair  Railway  Company  seems  to  be 
clear.  Montclair  v.  New  York  &  Greenwood 
Lake  R.  R.  Co.,  45  N.  J.  Bq.  436,  18  Atl.  242; 
P.  L.  1885,  p.  324. 

This  t>elng  so,  we  think  that  section  38  of 
the  general  railroad  law  is  not  rendered  un- 
constitutional by  reason  of  the  provision  that 
railroads  constructed  and  operated  as  the 
plaintiff  in  error  is  under  a  special  charter 
are  permitted  to  charge  one-half  cent  more 
per  mile  than  railroads  organized  under  the 
general  act  are  permitted  to  charge.  The 
argument  Is  that  this  discrimination  which 
in  itself  Is  favorable  to  the  plaintiff  in  error 
Is  based  upon  an  illusory  classification.  The 
dasElficatlon  is  "railroad  companies  organiz- 
ed under  this  act,  viz.,  the  general  railroad 
law,"  and  "railroads  constructed  and  operat- 
ed under  a  special  charter."  The  former  of 
these  classes  Is  rendered  general  for  purposes 
of  railroad  l^islation  by  section  88;  hence 
It  must  follow  that  the  residue  left  after 
subtracting  this  general  class  from  the  en- 
tire class  is  also  general  for  the  like  purpose. 
Point  Breeze  Ferry  Co.  t.  Bergen  Neck  R. 
R.  Co.,  53  N.  J.  Law,  108,  20  Atl.  762. 

The  contention  that  the  worda  "good  until 
used"  does  not  mean  good  "for  passage"  is 
in  our  judgment  entirely  untenable. 

Having  reached  the  conclusion  that  section 
38  of  the  general  railroad  law  was  constitu- 
tional, that  It  applied  to  the  plaintiff  in  error, 
and  that  its  effect  was  to  render  unlawful 
the  limitation  placed  on  the  ticket  that  was 
delivered  to  the  plaintiff  below,  we  embodied 
such  result  in  our  original  statement  of  facts, 
and  have  throughout  the  discussion  of  the 
case  given  it  consideration  In  so  far  as  it 
l>ore  upon  the  legal  questions  at  Issue. 

For  the  reasons  already  stated,  the  Judg- 
ment of  the  circuit  court  la  reversed. 

(74  N.  J.  u  no 

R00ER8  T.  ROB  &  CONOVER. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
March  29,  1907.) 

1.  Master  and  Sebvart— Ikjubiks  to  Skbv- 
ant— assomitiow  of  elbk— knowledge  of 
Defect. 

A'  servant,  who  knows  that  a  tool  or  appli- 
ance furnished  to  him  by  his  mastar  is  defective, 
does  not  on  that  account  assume  the  risk  of  in- 
jury resultinz  from  its  use.  It  is  not  the  obvi- 
ousdeae  of  tne  physical  condition  or  situation 
which  charges  the  servant  with  the  assumption 
of  tlie  tisla  that  arise  from  it,  but  the  obvioaa- 
nfess  of  the  danger  which  the  physical  condition, 
or  situation  produces. 

[Ed.  Note.— For  cases  in  point,  sec  Cent.  Kg. 
yoL  34,  Master  and  Servant,  Si  61O-620.] 

2.  SAin  — Defective  Afpuances  —  Knowl- 
edge OF  MASTEBi 

The  fact  that  a  master  furnishes  to  his 
servant  for  use  by  the  latter  in  his  work  a  tool 
or  appliance  which  is  defective  will  not  justify 
the  conclusion  that  the  master  did  not  use  rea- 
sonable care  to  furnish  a  safe  tool  or  appliance 
unless  (1)  the  defect  was  of  such  a  character  as, 
to  suggest  to  an  ordinarily  prudent^Bet9QQ  ith^t 
uigitized  by ' 
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there  was  danger  of  injury  in  the  ase  of  the  tool 
or  appliance ;  or  (2)  nnles8  prior  nse  of  the  tool 
or  appliance,  in  its  defective  condition,  had  dis- 
closed that  it  was  dangerous,  and  the  master 
imew,  or  ought  to  bare  known,  that  this  was  the 
case. 

(Ed.  Note.— For  cases  in  point,  see  Cent  Dir 
Tol.  84,  Master  and  Servant,  H  171-174.] 

(STlIabns  by  the  Court) 

Brror  to  Circuit  Conrt  Essex  County. 

Action  by  Louis  H.  Rogers  against  Roe  ft 
OonoTer.  From  a  judgment  of  nonsuit,  plaln- 
tlfl  brings  error.    Berersed. 

Samuel  W.  Boardman,  Jr.,  for  plaintiff  in 
error.  Sherrard  Depue,  for  defendant  in 
«rror. 

GDMMBRB,  C.  J.  This  suit  is  brought  to 
recover  compensation  for  injuries  received  by 
the  plaintiff  through  a  fall  while  at  work  up- 
on a  ladder,  and  in  the  service  of  the  defend- 
ants, at  their  store  In  the  city  of  Newark. 
The  defendants  were  engaged  In  the  business 
of  selling  plumbers'  and  steamfitters'  sup- 
plies. These  supplies  were  kept  In  rows  of 
bins,  or  pigeon  holes,  which  had  been  con- 
structed along  the  walls  of  their  store,  and 
which  extended  from  the  floor  nearly  to  the 
celling.  The  lower  rows  of  bins  were  deepef 
than  the  upper  ones,  and  this  method  of  con- 
struction left  a  ledge,  or  shelf,  about  three 
feet  from  the  floor.  For  the  purpose  of  af- 
fording access  to  the  upper  rows,  "trolley" 
leaders  were  provided,  which  were  each  of 
them  suspended  by  two  grooved  wheels  from 
a  track  or  iron  pipe,  running  along  the  walls, 
and  fastened  to  them  near  the  ceiling.  To 
render  the  ladders  easily  movable  along  this 
pipe  or  trade,  rubber  rollers  were  affixed  to 
their  sides  at  the  points  of  their  contact  with 
the  ledge  or  shelf  above  described,  and  re- 
volved along  It  as  the  ladders  were  shifted 
from  place  to  place.  As  these  ladders  were 
originally  constructed,  there  was  below  each 
of  the  grooved  wheels  by  which  the  ladders 
were  suspended  a  metal  projection  or  lug, 
about  an  Inch  and  a  half  long  and  half  an 
hiCh  wide,  which  extended  under,  and  In  close 
proximity  to,  the  iron  pipe  or  track,  for  the 
purpose  of  preventing  the  grooved  wheels 
from  leaving  the  track.  The  ladder  upon 
which  the  plaintiff  was  at  work  when  the  acci- 
dent occurred  had  one  of  these  lugs  broken  off. 
The  plaintiff  had  mounted  It  for  the  purpose 
of  taiking  some  steamfitters'  supplies  from  a 
bin  In  one  of  the  upper  tiers.  This  bin  was 
a  little  to  one  side  of  the  ladder,  and  its  posi- 
tion made  It  necessary  for  the  plaintiff  to 
lean  out  beyond  the  side  of  the  ladder  to  ac- 
complish his  purpose.  The  throwing  of  his 
weight  to  <ftie  side  caused  first  one  of  the 
grooved  wheels  to  leave  the  track,  and  then 
the  other,  and  the  ladder,  with  the  plaintiff 
npon  It,  fell  to  the  fioor.  The  plaintiff  had 
no  knowledge  of  any  previous  occurrence  of 
the  kind.  This  lug  had  been  broken  from  the 
ladder  more  than  two  years  before  the  oc- 
currence of  the  accident,  and  the  contention 


of  the  plaintiff  at  the  trial  was  that  the  de- 
fendants were  chargeable  with  knowledge  of 
Its  defective  condition,  and  that  their  failure 
to  repair  it  was  a  neglect  of  the  duty  which 
they  owed  him  of  using  reasonable  care  in 
famishing  him  with  safe  appliances  for  his 
work.  The  trial  Judge  considered  that  the 
failure  to  repair  the  ladder  Was  a  neglect  of 
this  duty,  but  held  that  its  defective  condi- 
tion was  obvious,  and  that  therefore  the 
plaintiff  assumed  the  risk  of  dangers  result- 
ing from  the  absence  of  the  lug.  For  this 
reason,  he  directed  a  nonsuit  to  be  entered 
against  the  plaintiff.  The  plaintiff  assigns 
error  upon  that  instruction. 

As  win  be  perceived  from  the  above  de- 
scription of  the  construction  of  the  ladder 
and  the  method  of  its  oiteratlon,  the  location 
of  the  lug  was  at  its  top,  near  the  celling, 
and  we  cannot  concur  In  the  view  held  by  the 
trial  Judge,  that  Its  absence  was  so  plainly 
appareat  that  every  person  using  the  ladder 
was  chargeable  with  notice  of  that  fact.  Tak- 
ing Into  consideration  Its  location  and  its 
size,  the  question  whether  its  absence  was 
obvious  to  persons  using  the  ladder  was,  in 
our  opinion,  one  for  the  determination  of  the 
Jury  rather  than  of  the  court  But,  even  if 
the  absence  of  the  lug  should  be  considered 
to  have  been  obvious,  it  cannot  be  said  as  a 
matter  of  law  that  its  absence  made  It  ob- 
vious that  the  ladder  was  defective  or  out 
of  repair  in  any  of  Its  parts.  To  a  person  un- 
acquainted with  the  method  of  the  construc- 
tion of  these  ladders,  it  might  very  readily 
appear  that  the  ladder  had  been  originally 
constructed  with  a  lug  under  only  one  of  the 
trolley  wheels.  The  question  whether  the  ab- 
sence of  the  lug  was  an  obvious  defect  was 
therefore.  In  our  Judgment,  also  one  for  the 
determination  of  the  jury.  Furthermore,  the 
resolution  of  each  of  these  questions  against 
the  plaintiff  is  not  fatal  to  his  right  to  re- 
cover. It  does  not  necessarily  follow  that, 
because  the  absence  of  the  lug  from  the 
ladder  was  obvious,  and  the  knowledge  of  the 
defective  condition  of  that  appliance  was 
therefore  Imputable  to  the  plaintiff,  he  is  to 
be  held  to  have  assumed  the  risk  of  Injury 
resulting  from  its  use.  It  is  not  the  obvious- 
ness of  the  physical  situation  or  condition 
that  charges  the  servant  with  the  assump- 
tion of  the  risks  which  arise  from  it,  but  the 
obviousness  of  the  dangers  which  the  physical 
condition  or  situation  produces.  Bums  v. 
Delaware  ft  Atlantic  Telephone  Co.,  70  N.  J. 
Law,  74S,  59  Atl.  220,  592,  and  cases  cited. 
Whether,  therefore,  the  plaintiff  assumed  the 
risk  of  the  ladder  becoming  detached  from 
the  pipe,  or  track,  from  which  it  was  sus- 
pended, while  he  was  using  It,  did  not  depend 
npon  his  knowledge  of  the  absence  of  the 
lug,  or  upon  his  knowledge  that  the  ladder 
was  defective  by  reason  of  that  absence,  but 
upon  whether  .the  w4nt  of  a  lug  rendered  the 
likelihood  of  such  an  accident  as  happened 
to  him  apparent  tO'  an  ordinarily  prudent  per- 
son.    Viewed  in  the  most  favorable  aspect 


410 


66  ATLANTIC  REPORTEB. 


(N.J. 


for  tbe  defendants,  tbla  was  a  doubtful  ques- 
tion of  fact  to  be  settled  by  tbe  Jury.  But 
It  does  not  necessarily  result  from  the  conclu- 
sion wblcb  we  have  reached  upon  this  point 
that  tbe  Judgment  of  nonsuit  was  erroneous ; 
for  the  plaintiff  was  not  entitled  to  go  to  the 
Jury  unless  the  case  made  by  him  sustained 
his  contention  that  tbe  defendants  failed  In 
tbelr  duty  to  use  reasonable  care  to  furnish 
him  with  safe  appliances  for  bis  work,  by 
permitting  this  ladder  to  remain  in  use  with- 
out the  lug.  If — Instead  of  its  being  obvious 
that  tbe  absence  of  one  of  the  lugs  made  it 
probable  that  tbe  ladder  would  become  de- 
tached from  tbe  track  upon  which  it  ran,  pro- 
vided a  person  standing  upou  it  should  throw 
Mb  weight  over  to  one  side— no  one  would 
reasonably  anticipate  such  an  occurrence, 
then,  not  only  would  the  plaintiff  be  absolved 
from  tbe  assumption  of  the  risk  of  such  an 
accident  as  befell  him,  but  tbe  defendants 
would  be  guilty  of  no  failure  in  tbe  discharge 
of  tbe  duty  which  they  owed  him.  It  seems 
to  us  entirely  plain,  however,  that  whether 
tbe  absence  of  tbe  lug  did  or  did  not  afford 
reasonable  ground  for  anticipation  that  such 
a  result  would  follow  was  (as  we  have  al- 
ready stated)  not  so  free  from  doubt  as  to 
make  it  a  question  for  the  court  rather  than 
for  the  Jury. 

Moreover,  a  witness  called  by  tbe  plaintiff, 
who  bad  formerly  been  in  tbe  employ  of  tbe 
defendants,  testified  that  during  tbe  time 
when  he  worked  in  their  store  the  ladder 
"used  to  come  off  the  track  once  In  a  while, 
when  you  got  on  it  sideways.  If  you  went  up 
sideways  it  might  go  off.  If  you  went  up  in 
the  middle  it  was  all  right"  Tbe  fact  that 
tbe  ladder  did  become  detached  from  the 
track  when  used  in  tbe  manner  described 
overcame  tbe  presumption  (assuming  It  to 
have  existed)  that  the  absoice  of  tbe  lug  did 
not  render  it  unsafe  for  use;  and  it  was  for 
tbe  Jury  to  determine  whether  the  defendants 
as  employers  were  not  chargeable  with  knowl- 
edge of  that  fact. 

The  nonsuit  cannot  be  supported  either  up- 
on tbe  ground  of  assumed  risk  on  the  part 
of  tbe  plaintiff,  or  on  tbe  ground  of  lack  of 
proof  of  failure  of  duty  on  tbe  part  of  tbe 
defendants. 

The  Judgment  must  therefore  be  reversed. 


In  re  RAMSSrS  ESTATE. 

(Prerogative  Court  of  New  Jersey.    April  4, 
1907.)  w        F      -. 

1.  BbCECUTOBS     AND      ADUINIBTBATOBS    —    AO- 
COUNTING— CHABGES    AND    CBEDITS. 

Where  an  executor  by  signing  checks  in 
blank  enabled  his  coexecutor  to  draw  and  mis- 
appropriate the  funds  of  the  estate,  he  was 
chargeable  with  the  amoant  misappropriated. 

JEd.  Note. — For  cases  in  point,  see  Cent  Dig. 
.  22,  Executors  and  Administrators,  i  511.1 

2.  Same— MoBTOAGED  Pbopkbti — Patment  or 

MOBTOAOE. 

Where  an  executor  and  his  children  were 
equally  interested  as  devisees  in  the  estate,  a 


sum  paid  by  him  in  discharging  a  mortgage 
given  oy  testatrix  on  property  belonging  to  the 
estate,  was  properly  allowed  on  the  passing  of 
his  account 

[Eld.  Note.— For  cases  in  point  see  Cent  Dig. 
vol,  22,  Executors  and  Administrators,  i  54S.] 

8.  Same— Repaibs. 

Where  an  executor  and  his  two  children 
were  equally  interested  as  devisees  in  the  estate, 
he  was  properly  allowed  on  the  passing  of  his 
account  expenditures  for  repairs  on  a  house  be- 
longing to  the  estate  in  which  he  and  the  chil- 
dren resided. 

[EM.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  22,  Executors  and  Administrators,  (  545.] 

4.   Sake— IRBTTRANOK. 

The  fact  that  testatrix  had  been  nnwilling 
to  insure  certain  buildings  did  not  excuse  tbe  ex- 
ecutor from  insuring  the  building  so  as  to  re- 
lieve him  from  liability  for  loss  by  fire. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  22,  Executors  and  Admmistrators,  |  440.] 

G.  Same— CouNSEi.  Fees. 

An  executor  is  not  entitled  to  an  allowance 
for  the  services  of  counsel  in  making  up  his  ac- 
count 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  22,  Executors  and  Administrators,  H  4^> 
456.] 

6.  APFEAIr-FAILUBB  TO  RAISE  QUESTION  BE- 
lOW. 

Where  no  exception  was  taken  to  an  execu- 
tor's account  as  to  a  certain  item  in  the  or- 
phans' court  it  cannot  be  considered  on  appeal. 
[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  2,  Appeal  and  Error,  f  1079.] 

Appeal  from  Orphans'  Court  Bergen  Coun- 
ty. 

Judicial  proceedings  on  tbe  passing  of  tbe 
account  of  George  W.  Jersey,  as  executor  of 
the  will  of  Hannah  R.  Ramsey,  deceased. 
E^m  tbe  decree  of  tbe  orphans'  court  the 
executor  appeals.    Reversed. 

Peter  W.  Stagg,  for  appellant  Clarence 
Mable,  for  re^ondents. 

BERGEN,  V.  O.  Tbe  Bergen  county  or- 
phans' court  in  passing  the  accoimt  of  George 
W.  Jersey,  as  executor  of  Hannah  R.  Jersey, 
deceased,  surcharged  bim  with  $1,160  wasted 
by  bis  coexecutor,  and  also  refused  him  allow- 
ance on  the  disbursing  side  of  his  account  of 
certatai  items  ae  follows:  $1,000  paid  by  tbe 
executor  on  tbe  principal  of  a  bond  secured  by 
a  mortgage  on  real  estate  of  tbe  deceased; 
$56.58,  tbe  sum  of  two  items  paid  for  re- 
pairs to  testatrix's  house  in  Hackeusack ;  $77.- 
03  for  repairs  to  property  In  Oradell;  $400.96 
for  tbe  cost  of  building  a  bam  on  the  Oradell 
property;  $17  paid  for  nursing  the  deceased; 
$2400  charged  for  board  of  two  cblldr^i  of 
tbe  accountant  by  bis  deceased  wife;  $810 
paid  for  interest  on  bond  and  mortgage  of  tbe 
deceased;  $937.50  paid  for  Interest  on  anoth- 
er bond  and  mortgage  made  by  the  deceased; 
$100  paid  counsel  for  services  in  making  up 
tbe  account  of  the  executor ;  $50  for  painting 
the  bouse  In  Oradell.  In  addition  to  the 
above  there  is  an  item  of  $150  claimed  to 
have  been  paid  to  R.  W.  Johnston  on  account 
of  contract  work  on  decedent's  property,  but 
this  item  was  abandoned. 

By  tbe  last  will  and  testameni 
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ceased  the  accotrntaot  was  appointed  testa- 
mentary guardian  of  the  two  children  of  the 
accountant  and  the  deceased  and  to  him  was 
bequeathed  $2,000,  to  be  held  In  trust  with 
the  accumulations  until  their  son  Alfred 
should  arrive  at  the  age  of  21  years,  when  the 
principal  and  all  accumulations  of  interest 
was  to  be  paid  over  to  him.  A  similar  be- 
<inest  was  made  to  tlie  executor  of  $2,000  up- 
on the  same  trust  for  the  l>eneflt  of  their 
daughter,  Helen,  and  the  rest,  residue,  and 
remainder  of  the  estate  was  devised  and  be- 
queathed to  the  huslMud  and  the  two  children 
in  equal  shares.  At  the  time  of  the  death  of 
the  testatrix  she  owned  two  properties,  <ne 
in  Hadcensack  and  the  other  in  Oradell,  In 
which  the  accountant  and  bis  two  children 
Iiave  lived.  The  Hackensaclc  property.  It  was 
admitted  on  the  argument,  has  been  sold  un- 
der foreclosure  proceedings.  The  first  item 
subject  to  this  appeal  is  the  surcharge  of 
$1,1S0.  The  evidence  relating  to  this  item 
was  that  the  accountant  and  his  coexecutor, 
Washington  L  Kidd,  collected  moneys  wUch 
were  placed  In  the  bank  to  their  joint  cred- 
it, and  that  this  accountant  by  signing  checks 
in  blank  enabled  his  coexecutoi;  to  draw  from 
this  fund  and  misappropriate  $1,100.  As  this 
fund  was  within  Uie  control  and  charge  of 
the  accountant,  and  he  by  his  act  made  it  pos- 
sible for  his  coexecutor  to  obtain  the  money, 
there  can  be  no  doubt  al>out  the  liability  of 
the  accoiutant  for  this  money,  and  the  or- 
phans' court  correctly  surcharged  him  with 
that  amount. 

The  next  item  in  dispute  is  the  paymoit  of 
$1,000  on  account  of  the  principal  sum  of  a 
mortgage  given  by  the  testatrix  to  Blbert  S. 
Carman  on  the  Hackensack  property.  As  to 
this  item,  I  am  of  opinion  that  the  executor 
was  justified  in  making  the  payment.  The 
debt  was  created  by  the  testatrix,  it  was  her 
bond,  and  the  payment  made  was  for  the 
benefit  of  her  estate,  in  which  he  and  her  two 
children  were  equally  interested.  The  next 
item  of  $56.68  was  paid  by  the  executor  for 
painting  the  Hackensack  house,  an  outlay 
which  It  would  seem,  under  the  circumstances, 
the  executor  was  justified  in  making,  and  he 
should  be  entitled  to  a  credit  for  that  amount. 
The  next  item  of  $77.03  is  an  expenditure  for 
repairs  on  the  Oradell  property,  where  the 
accountant  and  his  two  children  resided.  It 
was  a  payment  made  out  of  a  fund  belonging 
to  the  three  persons  who  were  the  owners  of 
the  property,  and  is  a  payment  for  which  the 
^ecutor  should  be  credited.  The  item  of 
$400.96  is  an  allowance  prayed  for  erecting 
a  bam  on  the  Oradell  property  In  the  place 
of  one  destroyed  by  fire.  The  evidence  shows 
that  the  executor  neglected  to  Insure  the 
building;  his  excuse  being  that  his  wife  in 
Iier  lifetime  was  unwilling  to  have  it  Insured, 
and  he  had  followed  the  course  pursued  by 
her.  This  I  do  not  consider  to  be  a  justiflca- 
tlon.  It  was  his  duty  to  Insure  the  property. 
He  did  insure  the  contents  which  belonged 
to  him,  and  collected  the  insurance,  which  be 


says  he  used  for  replacing  the  Imlldlng.  Uy 
conclusion  Is  that  the  accoimtant  is  not  en- 
titled to  a  credit  for  this  item.  The  item  of 
$17  paid  for  nursing  the  deceased  should,  so 
far  as  this  testimony  discloses,  be  credited  to 
the  executor. 

The  accountant  next  prays  allowance  for 
$2,100  fbr  the  board  of  his  children.  There 
is  nothing  in  the  evidence  brought  up  with 
this  record  that  justifies  this  charge.  On  the 
contrary,  it  Is  quite  clear  that  the  accountant 
never  intended  to  charge  for  the  board  of  his 
children,  and  the  Item  should  be  disallowed. 
The  next  two  itons,  $810  and  $937JiO,  are 
for  interest  paid  by  the  accountant  on  mort- 
gages given  by  the  testatrix  in  her  lifetime 
which  incumbered  the  decedent's  real  estate, 
and  were  paid  to  protect  the  property,  and  in 
my  judgment  tlie  executor  is  entitled  to  a 
credit  therefor.  The  item  of  $100  paid  to 
counsel  for  services  In  making  up  the  disput- 
ed account  was  properly  disallowed,  for  the 
making  up  of  an  account  is  a  part  of  the  duty 
of  the  executor.  If  he  chose  to  employ  coun- 
sel to  'do  so,  he  must  pay  for  such  services 
out  of  his  own  funds.  The  last  item  of  $00 
was  expended  by  the  accountant  in  painting 
the  homestead  house  in  Oradell.  1%Ib  I  think 
was  a  proper  charge,  and  ought  not  to  have 
b6en  disallowed.  The  item  for  $100  contained 
in  the  petition  of  appeal  was  abandoned  on 
the  argument 

When  this  case  was  submitted,  the  counsel 
for  the  respondents  insisted  that  the  Interest 
payments  ought  not  to  be  allowed  because 
the  accountant  had  received  the  rents  from 
the  property  and  should  have  applied  such 
rents  towards  the  payment  of  the  interest, 
and,  not  having  charged  himself  with  any 
rents  in  his  account,  he  ought  not  to  be  al- 
lowed for  payments  made  on  account  of  in- 
terest. It  1b  sufficient  to  say  in  reply  to  this 
that  the  respondents  have  taken  no  exception 
to  the  account  In  that  regard,  nor  is  there  any 
appeal  from  the  decree  of  the  orphans'  court 
regarding  any  portion  of  the  charging  part 
of  the  account  other  than  the  item  of  $1,100. 
If  he -should  have  aqcounted  for  rents,  the 
account  should  have  been  excepted  to  In  the 
court  below  for  that  reason,  and  no  satis- 
factory proof  is  here  presented  as  to  the 
amount  received  for  rents;  and  the  presump- 
tion must  lie  that  the  orphans'  court  was  sat- 
isfied that  he  ought  not  to  be  charged  with 
rents.  The  only  question  presented  to  me  is 
whether  the  items  to  which  I  have  referred, 
and  which  are  the  subject  of  this  appeal, 
were  under  this  record  either  Improperly 
charged  or  disallowed.  This  record  is  so  im- 
perfect that  It  is  impossible  to  do  more  than 
correct  the  manifest  errors.  It  would  seem 
from  the  little  that  appears  in  the  record 
that  the  accountant  should  have  in  some  way 
accounted  for  the  rents  both  as  to  receipts 
and  disbursements  thereof,  but  no  offer  was 
made  to  supply  the  deficiency  in  this  testi- 
mony by  the  taking  of  additional  evidence  in 
this  court,  and  the  appeal  does  not  question 
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the  decree  of  the  ftrphans'  court  on  the  charg- 
ing aide  of  the  accouat  beyond  the  single 
item  to  which  I  have  referred.  The  presump- 
tion, therefore,  is  that  the  Judgment  of  the 
court  below  as  to  the  amount  chargeable  to 
the  accountant  is  correct,  and  that  be  has  ac- 
counted for  all  of  the  estate  that  has  come 
to  his  hands  for  which  be  is  accountable. 
Assuming  that  to  be  the  situation,  then,  the 
Items  which  he  has  paid  in  the  way  qf  debts 
and  interest  on  mortgages  would  appear  to 
be  allowable  to  him. 

The  respondents  Insisted  that  the  account- 
ant being  a  life  tenant  was  required  to  keep 
down  tlte  incumbrances  and  to  keep  the  prop- 
erty In  repair,  but,  as  I  understand  this  will, 
his  estate  is  not  that  of  a  life  tenant,  but  be 
is  vested  with  the  absolute  title  to  the  prop- 
ery,  together  with  bis  two  children,  in  equal 
shares.  If  as  a  tenant  in  common  with  them 
he  is  accountable  for  rents.  Issues,  and  prof- 
its, that  is  a  question  which  cannot  be  passed 
upon  under  this  record. 

The  decree  of  the  orphans'  court  will  be 
reversed  In  order  that  the  account  may  be 
corrected  in  the  particulars  stated,  but,  as 
each  party  has  succeeded  in  part,  costs  will 
not  be  allowed  to  either  party  in  this  court 

(74  N.  J.  h.  let) 

HOLMES  T.  PHNNSYIiVANIA  B.  OO. 

(Ooort  of  Brrors  and  Appeals  of  New  Jersey. 
March  7,  1907.) 

1.  Raiuioaos  —  Cbossiro    AcoinEHTB  —  Siq- 
rai,s—Evidkncs—Wkiqhx— Questions   rOB 

JUBT. 

In  an  action  for  death  at  a  railroad  cron- 
ing  evidence  that  the  bell  was  not  rung  held 
insufficient  to  require  anbrniuion  of  such  issue 
to  the  jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  41,  Railroads,  {  1161.] 

2.  Same— IssDBs  and  Pboof— Instbuctions. 

Where,  in  an  action  for  death  at  a  railroad 
crossing  the  only  negligence  charged  In  the 
pleadiDgB  was  the  failure  to  ring  a  bell  or  blow 
a  whistle  as  the  train  approached  the  crosBing, 
plaintiff  was  not  entitled  to  have  the  question 
whether  defendant  was  bound  to  use  extra  pre- 
cautions for  safety  of  travelers  on  the  croasing 
because  of  its  unusually  dangerous  character 
submitted  to  the  Jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  41,  Railroads,  {  1195.] 

Error  to  Supreme  Court 

Action  by  Anna  K.  Holmes,  as  administra- 
trix of  the  estate  of  Joseph  J.  Holmes,  de- 
ceased, against  the  Pennsylvania  Railroad 
Company.  From  a  Judgment  dismissing  the 
anlt,  plaintiff  brings  error.    Affirmed. 

George  Ollbert,  for  plaintiff  in  error.  Thom- 
as lb  Oasklll,  for  defendant  in  error. 

OUMMERE,  O.  J.  This  snit  Is  brought  by 
fbe  administratrix  of  Joseph  J.  Holmes,  de- 
ceased, to  recover  from  the  defendant  cor- 
poration the  pecuniary  loss  sustained  by  hia 
widow  and  next  of  kin  through  his  death. 
He  was  killed  about  2  o'clock  In  the  morning 
of  the  4th  of  November,  1902,  while  driving 


along  Cooper  street,  In  the  town  of  Beverly, 
in  attempting  to  cross  the  tracks  of  the  de-. 
fendant  company  In  front  of  an  approaching 
train.  The  sole  ground  averred  in  the  decla- 
ration for  charging  the  defendant  company- 
with  reBponsibllity  for  bis  death  Is  the  fall- 
ure  to  use  reasonable  care  in  the  operation 
of  its  train  as  it  approached  the  crossing 
at  which  he  was  struck  down.  Upon  the 
trial  of  ,the  cause  the  plaintiff  attempted  to 
support  the  averment  of  negligence  by  proof 
that  the  statutory  provision  requiring  a  bell, 
to  be  rung,  or  a  whistle  to  be  blown,  when  a 
train  approaches  a  highway  crossing,  was 
not  complied  with  by  the  employes  in  charge 
of  the  defendant  company's  train.  Two  wit- 
nesses were  called  on  behalf  of  the  plain- 
tiff to  testify  to  that  fact  The  first  was 
Samnel  Wlckward,  who  testified  that  he  was 
following  Holmes  along  Cooper  street,  and 
beard  the  crash  when  the  collision  occurred. 
He  was  asked  on  his  direct  examination: 
"Q.  Did  you  hear  any  bell  rung  or  whistle 
blown  for  the  train?  A.  No  whistle  at  all. 
Q.  Nor  bell?  A.  I  don't  know.  I  wouldn't 
like  to  say  whether  I  heard  any  bell  or  not" 
On  bis  cross-examination  he  affirmed  the 
statement  made  by  him  In  his  testimony  In 
chief.  The  other  witness  was  a  Mrs.  WU- 
merton,  who  lived  about  half  a  square  from 
the  scene  of  the  accident.  She  testified  that 
she  had  occasion  to  get  up  about  2  o'clock 
In  the  morning  of  November  4th,  and  that 
about  10  minutes  afterward,  and  before  she 
had  returned  to  her  bed,  she  heard  a  heavy 
crash  coming  from  the  direction  of  the  cross- 
ing. She  was  asked  but  a  single  question 
upon  the  point  In  controversy,  vis.,  "THd  yoa 
hear  the  whistle  blow  or  tbe  bell  ring?"  Her 
answer  was:  "No,  sir."  On  the  part  of  the 
defense  the  proof  was  plenary  that  the  bell 
was  rung,  if  the  witnesses  who  were  called 
to  prove  that  fact  were  entitled  to  credit. 
They  were  the  epglceer,  the  fireman,  and  one 
of  the  brakonen  of  the  train;  and  they  all 
swore  positively  that  the  bell  was  rung  in  a 
way  which  showed  full  compllnnce  with  the 
statute.  This  was  the  state  of  the  proofs 
when  the  case  was  rested;  and  upon  applica- 
tion made  by  the  defendant  the  trial  Judge 
directed  a.  verdict  In  Its  favor. 

Tbe  plaintiff  now  assig'  s  error  upon  this 
direction.  In  onr  opinion  the  proofs  In  the 
cause  afforded  no  support  whatever  for  tbe 
conclusion  that  the  bell  was  not  rung  in  the 
manner  required  by  the  statute.  The  tes- 
timony of  Wlckward  did  not  even  tend  to 
prove  that  fact,  for  it  will  equally  Justify 
a  finding  that  he  heard  the  bell  as  that  be 
did  not  The  statement  of  Mrs.  Wilmerton 
that  she  did  Dot  hear  tbe  Veil  rung  may  be. 
conceded  to  have  be"n  sufficient  to  call  for 
proof  upon  the  subject  by  the  defendant,  not- 
withstanding that,  for  aught  that  appears  to 
the  contrary,  her  failure  to  do  so  may  have 
been  due  to  the  fnct  that  her  attention  at 
the  time  was  entirely  fixed  upon  somt  other 
AUktter.    Tbe  testimony  which  was  offered 
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by  the  defendants,  however,  entirely  destroy- 
ed the  probative  force  of  her  negative  state- 
ment The  credibility  of  the  witnesses  who 
proved  that  tlie  bell  was  mng  was  not  im- 
peached by  any  direct  evidence;  nor  does 
the  case  disclose  any  reason  for  rejecting 
their  testimony.  In  the  case  of  Cnlhane  v. 
New  York  Central,  etc.,  E.  K.  Co.,  60  N.  T. 
133,  137,  it  la  said  that  "as  against  positive 
affirmative  evidence  by  credible  witnesses  to 
the  ringing  of  the  bell,  or  the  sounding  of  a 
whistle,  there  must  be  something  jnore  than 
the  testimony  of  one  or  more  that  they  did 
not  bear  It  to  anthorlze  the  sabmlssion  of  the 
question  to  the  Jnry.  It  must  appear  that 
they  were  looking,  watching,  or  listening  for 
it;  that  their  attention  was  directed  to  the 
fact,  ao  that  the  evidence  will  tend  to  some 
ertent  to  prove  the  negative.  A  mere  'I  did 
not  hear'  is  entitled  to  no  weight  in  the 
presence  of  affirmative  evidence  that  the 
signal  was  given,  and  does  not  create  a  con- 
flict of  evidence  jastlfying  a  submission  of 
the  question  to  the  Jury  as  one  of  fact" 
Hubbard  v.  Boston  &  Albany  B.  B.  Co.,  159 
Mass.  320,  S4  N.  E.  459,  Kelser  v.  Lebigh 
Valley  E.  R.  Co.,  212  Penn.  409,  61  Atl.  908, 
106  Am.  St  Bep.  872,  and  Eissing  v.  Erie  R. 
R.  Co.  (N.  J.  Sup.)  63  AU.  856  (the  latter  a  de- 
cision of  our  Supreme  Court)  are  to  the 
same  effect  We  think  this  principle  is  sound 
when  applied  to  the  testimony  of  one  who, 
by  reason  of  his  surroundings,  would  be  un- 
likely to  notice  the  giving  of  the  signal  un- 
less bis  attention  was  directed  to  the  passing 
of  the  train.  In  the  present  case  the  fact 
that  Mrs.  Wilmerton  lived  In  close  proximity 
to  the  railroad,  and  that  the  passage  of 
trains  to  and  fro  upon  it  was  a  matter  of 
frequent  occurrence,  renders  It  quite  unlike- 
ly that  she  would  observe  whether  a  bell 
upon  a  given  train  was  being  rung  as  It 
passed  along  in  the  neighborhood  of  her 
house,  unless  her  attention  was  attracted  to 
It  at  the  time.  A  person  who  lives  in  prox- 
imity to  a  railroad  where  the  passage  of 
trains  is  frequent  becomes  so  accustomed  to 
the  noise  of  their  passage  that  he  no  more 
observes  the  sound  produced  by  them  as  they 
move  to  and  fro  than  be  does  the  striking  of 
a  clock  In  a  room  in  which  he  is  accustomed 
to  sit  We  concur  In  the  view  taken  by 
the  trial  judge  that  the  plaintiff  below  failed 
to  sustain  the  burden  of  proof  that  was 
upon  her  to  show  that  the  bell  was  not  rung 
In  the  manner  required  by  the  statute. 

It  Is  further  contended  on  behalf  of  the 
plaintiff  In  error  that  there  was  testimony  In 
the  case  which  would  Justify  the  conclusion 
that  the  crossing  at  which  the  accident  oc- 
curred was  unusually  dangerous  by  reason 
of  the  existence  of  obstructions '  to  the  view 
in  the  direction  from  which  the  train  that 
collided  with  the  wagon  of  the  deceased  was 
approaching,  that  the  defendant  company 
was  responsible  for  the  presence  of  those 
obstructions;  and  that  therefore,  it  was 
bound  to  use  extra  precautions  for  the  safety 


of  travelers  upon  the  highway,  to  do  some- 
thing more  to  warn  them  of  the  approach  of 
trains  than  to  blow  a  whistle,  or  to  ring  a 
bell;  and  it  is  argued  that  the  plaintiff  was 
entitled  to  have  that  question  submitted  to 
the  jury,  and  to  a  verdict  in  her  favor  In 
case  they  should  so  find  the  fact  No  such 
issue,  however,  was  raised  by  the  pleadings. 
and  a  verdict  upon  any  such,  theory  could 
not  therefore  have  been  supported. 

The  judgment  under  review  must  be  af- 
^rmed. 

m  K.  J.  L.  CM) 

WILSON  v.  HENDBB. 

(Conrt  ot  Errors  and  Appeals  of  Mew  JTersey. 
March  1^  1907.) 

1.  Bills  aho   Notes— Indobseuent   Bbfobb 

,      I^LIVKBT— BlTKCT— STATDTOBY   PBOVISIOR. 

Section  63  of  the  negotiable  instruments  act 
(P.  L.  1902,  p.  594)  abrogates  the  rule  declared 
in  Chaddock  v.  Vanness,  35  N.  J.  Lew,  517.  10 
Am.  Bep.  256,  that  the  signature  of  a  toird 
party  apon  the  back  of  a  negotiable  instrument 
prior  to  its  delivery  to  the  payee  creates  per 
se  no  implied  or  commercial  contract  whatever. 
[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  7,  Bills  and  Notes,  St  5^-561.] 

2.  Sahk. 

Section  64  of  the  negotiable  instruments  act 
(P.  L.  1902,  p.  594)  deals  only  with  the  liability 
of  an  irregular  indorser  to  the  payee  and  snb- 
sequent  parties,  and  does  not  define  the  rights 
and  liabilities  of  several  such  indorsers  as  be- 
tween themselves. 
8.  Same— EviDENCB— Pabol. 

Under  section  68  of  the  negotiable  instru- 
ments act  (P.  L.  1902,  p.  596)  parol  evidence  is 
admissible  as  between  several  indorsers  to  show 
that  they  agreed  to  become  liable  otherwise 
than  in  the  order  in  which  they  indorsed. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  7,  Bills  and  Notes,  §{  1719-1722.] 

4.  Fbauds,  Statute  or  — Pbomibes  to  Ah- 
BWEB  FOB  Default  or  Anotheb  —  Agbkk- 
VENT  Between  Indobsebs. 

The  first  of  two  accommodation  indorsers 
of  a  promissory  note  having  indorsed  upon  the 
strength  of  a  verbal  agreement  made  by  the 
second  indorser,  whereby  the  latter,  in  con- 
sideration that  the  maker  of  the  note  should 
plaoe  in  his  hands  certain  valaable  personal 
property  to  secure  payment  of  the  note  by  the 
maker,  promised  the  first  indorser  to  indemnify 
him  against  loss  thereon,  and  the  maker  having 
furnished  the  consideration  before  delivery  of 
the  note,  and  the  first  indorser  having  been 
obliged  to  pay  the  note  to  the  holder,  held.  In  an 
action  by  the  first  indorser  against  the  second 
indorser  for  reimbursement  under  the  agree- 
ment of  indemnity,  that  this  was  not  a  promise 
to  answer  for  the  debt,  default  or  miscarriage 
of  another  person,  within  the  meaning  of  the 
statute  of  frauds  (Gen.  St  n.  16U3.  §  5,  par.  2>, 
but  an  original  obligation,  founded  upon  a  con- 
sideration of  substantial  benefit  to  the  promisor. 
[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  23,  Frauds,  Statute  of,  {  54.] 

5.  Same. 

Apgar's  Adm'rs  v.   Hiler,  24  N.  J.  Law, 
812,  followed;    Hartley  v.   Sandford,  66  N.  J. 
Law,  627,  50  Atl.  454,  distinguished. 
(Syllabus  by  the  Court) 

Error  to  Supreme  Court 

Action  by  Charles  W.  Wilson  against  Har- 
ry C.  Hendee.  From  a  judgment  In  favor  of 
defendant  plaintiff  brings  error.  Reversed, 
and  a  venire  de  novo  awarded.  ^  ^^.^ 
Digitized  by  VjOOQIC 
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Henry  B.  Alrord  and  J.  Boyd  Avis,  for 
plaintiff  In  error.  Henry  G.  Bartlett  and 
Royal  P.  Tnller,  for  defendant  in  error. 

PITNEY,  J.  On  May  12,  1904,  one  Walter 
D.  Wilson  made  his  promissory  note  for  $920 
payable  to  the  order  of  the  VIneland  Nation- 
al Bank.  Prior  to  Its  delivery  to  the  payee 
the  note  was  Indorsed  successively  by  Charles 
W.  Wilson,  the  plaintiff  herein,  and  by  the 
defendant  Hendee,  for  the  accommodation  of 
the  maker.  The  paper  having  gone  to  protest 
at  maturity,  the  plaintiff  was  obliged  to  pay, 
and  did  pay,  the  whole  amount  of  it  to  the 
bank. 

The  present  action  is  based  apon  an  al- 
leged agreemoit  made  between  Hendee  and 
the  plaintiff  prior  to  the  Indorsement  of  the 
note  by  either  of  them,  to  the  effect  that, 
if  plaintiff  would  t>ecome  Indorser,  Hendee 
would  likewise  indorse,  and  would  pay  the 
note  at  maturity,  and  Indemnify  the  plain- 
tiff and  save  him  harmless  against  all  loss 
by  reason  of  his  Indorsement,  In  consideration 
of  certain  valuable  personal  property  to  be 
placed  in  his  hands  by  the  maker.  At  the 
trial  plaintiff  introduced  evidence  tending  to 
show  the  making  of  such  an  agreement,  and 
that  on  the  strength  of  it  the  note  was  in- 
dorsed by  the  plaintiff;  that  t>efore  its  de- 
livery to  the  bank  the  maker  gave  to  Hendee 
a  bill  of  sale  for  certain  personal  property 
of  the  estimated  value  of  $1,000  as  a  mort- 
gage to  secure  Its  paym«it ;  and  that  Hendee 
at  once  took  possession  of  this  personal  prop- 
erty and  afterwards  disposed  of  some  or  all 
of  It.  The  learned  trial  Justice  granted  a 
nonsuit  upon  the  authority  of  the  decision  of 
this  court  in  Hartley  v.  Sandford,  66  N.  J. 
Law,  627,  50  Atl.  454,  on  the  ground  that 
Hendee's  promise  to  the  plaintiff  to  indemni- 
fy bim  was  within  the  statute  of  frauds,  as 
being  a  promise  to  answer  for  the  debt,  de- 
fault, or  miscarriage  of  another  person,  and 
therefore  was  unenforceable  because  not 
made  in  writing.  It  Is  contended  by  counsel 
for  the  plaintiff  in  error  that  the  case  Is  not 
controlled  by  Hartley  v.  Sandford,  but  is 
rather  within  the  principle  of  the  earlier 
decision  of  this  court  in  Apgar  v.  Hller,  24 
N.  J.  Law,  812. 

In  order  to  determine  the  controversy.  It  is 
important  to  consider  precisely  what  was  de- 
cided In  these  two  cases,  and  also  to  note 
certain  changes  made  in  the  law  of  negotiable 
Instruments  by  P.  L.  1902,  p.  583,  which  en- 
actment antedated  the  making  of  the  note  in 
question.  In  the  case  in  Apgar's  Adm'rs  v. 
Hller,  24  N.  J.  Law,  812,  there  was  a  Joint 
and  several  promissory  note,  payable  to  the 
order  of  one  Mellck,  and  signed  by  one  Fish- 
er, by  Apgar,  and  by  Hller  as  makers.  Op- 
iwslte  to  the  names  of  Apgar  and  Hller  the 
word  "sureties"  was  written  by  Apgar.  Ap- 
gar solicited  and  procured  Hller  to  sign  the 
note  as  surety,  saying,  "If  you  will  sign  it. 
It  will  be  a  great  accommodation  to  us,  and 
you  shall  never  pay  one  red  coit"    Apgar 


and  Fisher  were  partners  in  business.  Hiler, 
having  tieen  obliged  to  pay  the  note,  sued  the 
administrators  of  Apgar  in  the  Supreme 
Court  to  recover  the  amount  thus  paid,  and 
obtained  a  Judgment  against  them,  which, 
upon  writ  of  error,  was  sustained  by  this 
court  Chief  Justice  Green,  in  bis  opinion, 
said  that  npon  the  face  of  the  note,  and  in 
the  absence  of  extrinsic  evidence,  Apgar  and 
Hller  would  be  regarded  as  cowsureties,  but 
that  It  was  competent  for  the  plaintiff  to 
show  in  «rtaat  relation  the  several  signers 
stood  to  each  other;  that  tbeir  relation  to 
each  other  depended,  not  upon  the  form  of 
the  note  nor  upon  whether  their  names  were 
signed  first  or  last,  but  upon  the  character  in 
which  they  became  parties  and  the  agree- 
ment or  contract  made  among  themselves 
at  the  time  of  signing.  "This,"  he  said,  "was 
matter  in  pals,  proper  to  be  proved  by  parol." 
And,  though  the  memorandum  "Imports 
prima  facie  that  Apgar  and  Hiler  were  Joint 
securities,  It  was  competent  for  the  plaintiff 
to  show  whether  they  were  securities  for 
Fisher  alone  or  for  each  other  also,"  citing 
cases.  And,  again:  "If  the  evidence  was  be- 
lieved, it  showed  either  that  Fisher  and 
Apgar  were  the  principal  debtors  and  Hiler 
alone  the  security,  or,  if  Apgar  was  security 
for  Fisher,  still  that  Hiler  signed,  not  as 
Joint  security  with  Apgar,  and  liable  with 
him  to  contribution,  but  as  security  for  Apgar 
also.  He  stands  to  Hller  in  the  relation  of 
principal  to  surety.,  It  is  clear  from  the  evi- 
dence that  in  any  event  Apgar  was  to  stand 
between  Hiler  and  loss.  If  the  Jury  believed 
that  the  note  was  the  debt  of  Fisher  and 
Apgar,  and  that  Hller  alone  was  security,  he 
is  entitled  to  recover  from  his  pilnclpals  the 
amount  paid  for  their  benefit  •  •  •  If,  on 
the  other  hand,  the  jury  believed  that  Fisher 
alone  was  the  original  debtor  and  Apgar  bis 
surety,  but  that  Hller  became  surety  at  Ap- 
gar's request,  and  upon  his  promise  of  Indem- 
nity, still  the  plaintiff  was  entitled  to  recover 
in  this  action.  The  evidence  was  not  offered 
to  show  an  Independent  contract  of  guaranty 
against  loss,  but  simply  the  character  in 
which  Hller  became  a  party  to  the  note. 
This,  as  has  been  shown,  may  be  proved  by 
parol.  Nor  was  the  evidence  offered  to  prove 
a  promise  by  Apgar  to  pay  the  debt  of  a  third 
person,  and  which  must  therefore  be  in  writ- 
ing. It  was  designed  to  show  an  original, 
equitable  obligation  on  the  part  of  Apgar  to 
refund  the  money,  growing  out  of  the  circum- 
stances under  which  Hller  became  a  party 
to  the  Instrument  and  consequently  liable  to 
pay  the  debt" 

It  will  be  observed  that  in  this  reasoning, 
the  court  dealt  with  two  legal  rules  that  bad 
been  suggested  as  obstacles  to  the  plaintiff's 
recovery.  The  one  was  the  common-law  rule 
that  rejects  parol  evidence  of  an  antecedent 
or  contemporaneous  understanding  that  tends 
to  modify  the  effect  of  a  written  Instrument. 
The  effect  of  this  rule  was  excluded  on  the 
ground  that  the  memorandum  iippeariiiEnnnt 
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tbe  face  of  the  note  did  not  clearly  show  the 
relation  of  the  one  surety  to  the  other.  The 
other  obstacle  suggested  was  the  statntory 
rule  found  In  that  section  of  the  statute  of 
frauds  (now  In  Gen.  St.  p.  1603,  |  S,  par.  2) 
which  declares  that  no  action  shall  be 
brought  to  charge  the  defendant  upon  any 
special  promise  to  answer  for  tbe  debt,  de- 
fault, or  miscarriage  of  another  person  unless 
the  agreement  shall  be  In  writing,  etc.  This 
the  court  disposed  of  upon  the  ground  that 
the  parol  evidence  was  not  offered  to  prove 
Apgar's  promise  to  pay  the  debt  of  a  third 
person,  but  to  show  his  original  equitable 
obligation  to  indemnify  Hller. 

Before  coming  to  Hartley  v.  Sandford.  66 
N.  J.  Law,  627,  CSO  Atl.  4M  (which  deals  only 
with  tbe  statute  of  frauds).  It  will  be  well  to 
consider  whether  either  the  common-law  rule 
or  tbe  negotiable  Instruments  act  (F.  L.  1902, 
p.  683)  excludes  the  parol  evidence  upon 
which  alone  was  tested  the  proof  of  the 
agreement  for  whose  breach  recovery  was 
sought  in  the  present  case.  The  note  in  ques- 
tion was  made  by  Walter  D.  Wilson  to  the 
order  of  the  bank,  and  was  indorsed  by  the 
parties  to  this  suit  prior  to  Its  delivery  to  the 
bank.  As  tbe  law  stood  in  this  state  before 
tbe  oiactment  referred  to,  their  signatures 
would  per  se  have  created  no  implied  or 
commercial  contract  whatever,  their  liability 
to  the  payee  would  have  depended  upon  ex- 
trinsic evidence  to  show  tbe  intent  with 
which  they  became  parties,  and  parol  evl- 
dmce  would  have  been  competent  for  the 
purpose  of  showing  such  intent.  Obaddock 
V.  Vanness,  35  N.  J.  Law,  517,  10  Am.  Rep. 
256.  Had  the  payee  afterwards  indorsed  the 
note,  and  had  It  come  to  the  hands  of  a  bona 
fide  holder  before  maturity,  the  Irregular  In- 
dorsers  might  have  been  subjected  to  the  lia- 
bility of  second  Indorsers.  Grozer  v.  Cham- 
bers, 20  N.  J.  Law,  256.  But,  as  between  the 
original  parties,  the  question  whether  any 
contract  was  made,  and,  if  so,  what  was  the 
character  of  that  contract,  was  to  be  deter- 
mined by  the  Intention  of  the  parties  as  as- 
certained by  parol  evidence  of  the  circum- 
stances under  which  the  indorsement  was 
made ;  evidence  of  this  sort  not  being  objec- 
tionable on  account  of  a  tendency  to  vary  a 
written  contract,  when  no  contract  would 
arise  except  for  such  evidence.  Chaddock  t. 
Vanness,  85  N.  J.  Law,  523,  10  Am.  Rep.  256. 
Bven  with  respect  to  negotiable  paper  reg- 
ular in  form,  our  decision  recognized  the  ad- 
missibility of  parol  evidence  as  between  the 
Immediate  parties  for  the  purpose  of  showing 
that  a  note  or  indorsement  was  made  for  ac- 
commodation, or  made  without  consideration, 
or  upon  a  consideration  that  was  conditional 
and  was  not  performed.  Gilbert  v.  Duncan, 
28  N.  J.  Law,  133;  Id.  521;  Chaddock  v. 
Vanness,  35  N.  J.  Law,  520,  10  Am.  Rep.  25& 
But  as  a  general  rule  with  respect  to  paper 
regular  in  form,  our  decisions  did  not,  even 
as  between  the  parties,  admit  of  the  Introduc- 
tion of  parol  evidence  to  vary  the  commer- 


cial contract  that  wsa  held  to  arise  from  the 
terms  of  tbe  Instrument;  for  Instance,  as 
between  successive  accommodation  Indorsers. 
Johnson  v.  Ramsey,  43  N.  J.  Law,  279,  39 
Am.  Rep.  580;  MIddleton  v.  Grifflth.  67  N. 
J.  Law,  442,  448,  31  Ati.  405,  51  Am.  St  R^. 
617 ;  Kllng  V.  Kehoe,  58  N.  J.  Law,  528,  33 
Atl.  946;  Foley  v.  Emerald  Brewing  Co.,  61 
N.  J.  Law,  428,  431,  39  Atl.  650.  In  otbee 
jurisdictions  the  rule  adopted  In  this  state 
with  respect  to  excluding  parol  evidence  of 
the  Intent  of  the  parties  to  a  negotiable  In- 
strument regular  on  Its  face,  where  such  evi- 
dence would  tend  to  vary  the  contract  that 
the  law  merchant  Implies  from  the  form  of 
the  instrument,  was  not  uniformly  adhered 
to,  It  being  held  In  many  states  that  in  ac- 
tions between  the  parties  parol  evidence  was 
admissible  to  show  that  they  had  agreed  oth- 
erwise than  as  would  appear  from  the  face  of 
the  note.  1  Dan.  Neg.  Inst  (6th  Ed.)  g  717, 
and  cases  cited ;  2  Rand.  Com.  Paper,  i§  740, 
741,  778,  779,  and  cases  cited;  Crawf.  Ann. 
Neg.  Inst  Law  (2d  Ed.)  |  11& 

In  this  state  of  the  law  our  new  negotiable^ 
Instruments  act  was  passed.  P.  L.  1902,  {». 
583.  Prior  to  Its  enactment  a  similar  act 
or  one  substantially  similar,  had  been  adopt- 
ed In  16  American  states,  and  had  been  en- 
acted by  Congress  as  the  law  of  the  District 
of  Columbia.  Crawf.  Ann.  Neg.  Inst  Law, 
preface  to  second  edition.  We  must  at- 
tribute to  our  Legislature  an  Intent  to  render 
the  law  of  this  state  respecting  negotiable 
Instrumente  conformable  to  the  law  In  these 
other  stetee.  And  at  the  same  time  It  Is  obvi- 
ous that  the  act  was  Intended  to  do  away  with 
some  of  the  distinctions  established  or  recog- 
nized by  our  adjudicated  cases  respecting, 
the  form  and  mode  in  which  a  contract  of  In- 
dorsement might  be  entered  Into,  and  the  ef- 
fect of  making  such  an  Indorsement,  whether 
as  between  the  parties  or  with  respect  to 
subsequent  holders  of  negotiable  paper.  By 
section  63  of  that  act  (P.  L.  1902,  p.  594)  "a 
person  placing  his  signature  upon  an  Instru- 
ment otherwise  than  as  maker,  drawer  or 
acceptor.  Is  deemed  to  be  an  indorser  unless 
he  clearly  indicates  by  appropriate  words 
his  Intention  to  be  bound  In  some  other  ca- 
pacity." This,  of  course,  abrogates  so  much 
of  Obaddock  v.  Vanness,  35  N.  J.  Law,  517, 
10  Am.  Rep.  256,  as  held  that  an  Irregular 
indorsement  of  Itself  Imported  no  Implied  or 
commercial  contract  whatever.  Section  64 
is  as  follows:  "Where  a  person  not  other- 
wise a  party  to  an  Ipstrument,  places  thereon 
his  signature  In  blank  before  delivery,  he  is 
liable  as  indorser  in  accordance  with  the 
following  rules ;  I.  If  the  Instrument  is  pay- 
able to  the  order  of  a  third  person,  he  Is  lia- 
ble to  the  imyee  and  to  all  subsequent  par- 
ties. II.  If  the  instrument  Is  payable  to  the 
order  of  the  maker  or  drawer,  or  Is  payable 
to  bearer,  he  Is  liable  to  all  parties  subse- 
quent to  the  maker  or  drawer.  III.  If  he 
signs  for  the  accommodation  of  the  payee,  he 
Is  liable  to  all  parties  subsequent  to  thc^ 
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payee."  It  will  be  observed  that  this  section 
deals  with  the  rights  of  the  payee  and  subse- 
quent parties,  and  has  not  the  effect  of  defin- 
ing the  rights  and  IlablHtlea  of  several  Ir- 
regnlar  Indorsers  as  between  themselves. 
These  are  set  forth  in  section  68,  which  reads 
as  follows:  "As  respects  one  another,  indors- 
ers are  liable  prima  fade  In  the  order  in 
which  they  indorse;  but  evidence  Is  admis- 
sible to  show  that  as  between  or  among  them- 
selves they  have  agreed  otherwise,"  etc.  This 
does  not,  by  express  mention,  sanction  parol 
evidence;  neither  does  it  expressly  exclude 
any  kind  of  evidence,  whether  written  or 
verbal  Is  parol  evidence  excluded  by  Im- 
plication? If  the  legislative  design  was  to 
admit  only  written  evidence  for  the  purpose 
Indicated,  it  would  have  been  unnecessary  to 
say  anything  upon  the  subject,  for  by  the 
common-law  rules  of  evidence  other  writings 
explanatory, of  the  real  agreement  would,  of 
course,  have  been  admissible.  When  we  re- 
call that  a  previous  section  had  brought  ir- 
regular and  regular  Indorsers  Into  a  single 
category  in  the  absence  of  an  expressed  in- 
tention to  the  contrary,  that  tne  first  clause 
of  section  68  renders  the  mere  act  of  indorse- 
ment only  prima  facie  evidence  of  the  con- 
tract as  between  successive  indorsers,  and 
that  by  previous  decisions  parol  evidence  as 
between  Irregular  Indorsers  was  for  all  par- 
poses  admissible,  and  as  between  regular  In- 
dorsers was  for  some  purposes  admissible 
and  for  other  purposes  not.  It  Is  easy  to  ar- 
rive at  the  conclusion  that  the  section  was  in- 
tended to  admit  parol  evidence  In  all  cases 
between  indorsers  for  the  purposes  of  show- 
ing what  was  the  agreement  amongst  them- 
selves. This  view  brings  our  state  into  ac- 
cord with  the  rule  already  laid  down  In  some 
other  Jurisdictions  as  the  common-law  rule. 
At  the  same  time  It  does  not  destroy  the 
value  of  the  Instrument  as  a  commercial  in- 
strument, for  it  Is  not  against  those  who 
subsequently  take  the  instrument  in  the 
course  of  commerce  that  the  explanatory 
evidence  is  admitted.  When  we  remember 
that  the  rules  of  the  law  merchant  in  this  re- 
gard were  established  especially  for  the  pro- 
tection of  subsequent  holders  of  tl>e  instru- 
ment, and  that  the  liability  of  indorser  arises 
not  from  any  words  expressed  upon  the  paper 
but  from  implications  that  originated  in  the 
necessities  of  trade  and  commerce.  It  Is  rea- 
sonable to  attribute  to  the  Legislature  an  In- 
tent to  leave  the  paper  open  to  explanation 
by  parol  as  between  the  indorsers  them- 
selves. This  Is  the  effect  that  was  given  to 
section  68  of  the  act  In  the  recent  decision  of 
this  court  In  the  case  of  Morgan  v.  Ttfomp- 
son,  72  N.  J.  Law,  244,  eZ  AO.  410.  In  our 
opinion,  therefore,  the  act  admits  of  the  In- 
troduction of  parol  evidence  to  show  the  ac- 
tual agreement  made  between  several  In- 
dorsers, notwithstanding  it  contradicts  the 


prima  facie  Inferaice  appearing  from  their 
successive   Indorsementa 

To  come  now  to  the  question  of  Qie  statute 
of  frauds  In  Hartley  v.  Sandford,  66  N.  J. 
Law,  627,  60  Atl.  464,  the  case  of  Apgar  r. 
HUer,  24  N.  X  Law,  812,  was  not  overruled, 
but  dtstingnished.  Recovery  was  denied  up- 
on a  verbal  promise  made  by  the  defendant 
to  Indemnify  the  plaintiff  If  be  would  be- 
come surety  for  the  son  of  the  promisor.  The 
promisor  did  not  become  a  party  to  the  In- 
strument upon  which  the  plaintiff  became 
surety ;  neither  was  there  any  consideration 
of  benefit  to  the  promisor  to  support  his  un- 
dertaking. In  both  these  respects  the  case 
t>efore  us  is  different  The  defendant  Hendee 
became  a  party  to  the  note  In  question.  And 
we  think  his  agreement  to  Indemnify  the 
plaintiff  was  founded  upon  a  consideration 
of  substantial  benefit  to  Hendee.  The  con- 
sideration arose  as  follows:  Both  plaintiff 
and  Hendee  were  accommodation  Indorsers 
for  the  maker  of  the  note.  To  secure  its 
payment  the  maker  delivered  a  bill  of  sale 
to  Hendee  for  personal  property  of  substan- 
tial value.  There  was  evidence  tending  to 
show  that  Its  value  was  at  least  equivalent 
to  the  amount  of  the  note;  but  whether  the 
security  was  or  was  not  ample  to  satisfy 
the  amount  of  the  note  in  our  view  makes  no 
material  difference.  If  plaintiff  and  Hendee 
were  to  remain  successively  liable  as  in- 
dorsers upon  the  note,  Hendee  would  hold 
the  personal  property  delivered  to  him  as 
mortgagee  subject  to  an  accountability  lx>th 
to  the  maker  and  to  the  plaintiff.  If  by 
agreement  between  the  parties  the  plaintiff. 
Instead  of  looking  to  the  personal  property 
alone  for  his  security,  accepted  the  promise 
of  Hendee  to  pay  the  note  at  maturity  if  the 
maker  did  not,  this  agreement  practically  re- 
lieved Hendee  from  any  liability  to  account 
to  the  plaintiff  for  the  proceeds  of  the  per- 
sonal property,  provided  he  carried  Oat  his 
agreemeht  to  pay  the  note  In  exoneration  of 
the  plaintiff.  The  effect  of  this  was  to  fix 
the  amount  of  Hendee's  responsibility  to  the 
plaintiff  In  the  premises,  and  leave  him  at 
liberty  to  deal  with  the  property  by  dispos- 
ing of  It  at  private  sale  or  otherwise,  pro- 
vided he  bad  the  consent  of  the  maker  of 
the  note,  and  provided  he  indemnified  plain- 
tiff from  liability.  The  status  thus  resulting 
from  Hendee's  agreement  to  indemnify  the 
plaintiff  was  in  a  legal  sense,  and  doubtless 
in  a  practical  sense,  substantially  beneficial 
to  Hendee,  and  furnishes  an  adequate  con- 
sideration to  support  his  undertaking  upon 
which  the  action  was  based,  And  so,  as  re- 
q>ects  the  statute  of  frauds,  the  present  case 
is  governed  by  Apgar  v.  Hiler,  and  not  by 
Hartley  v.  Sandford. 

It  follows  that  the  action  of  the  trial  Judge 
in  nonsuiting  the  plaintiff  was  erroneous. 
The  Judgment  should  be  reversed,  and  a 
venire  de  novo  awarded. 
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«8  N.  J.  Bq.  on 

WBIQHT  T.  STONB  HARBOR  IMP.  CX). 

(Conrt  of  Erron  and  Appeals  of  New  Jerwej. 
Feb.  2,  1906.) 

MoBTOAOBS— Amoubt  Due— Txrdkb.     . 

The  amount  dae  on  foreclosure  of  a  mort- 
gage was  ascertained  from  the  admission  of  a 
former  owner  of,  the  equity  of  redemption  con- 
tained in  a  declaration  of  no  set-ofC.  The  proofs 
did  not  sustain  an  alleged  tender. 
(Syllabus  by  the  Court) 

Appeal  from  Court  of  Chancery. 

Action  by  one  Wright  against  the  Stone 
Harbor  Improvement  Company.  Decree  for 
complainant,  and  defendant  appeals.  Af- 
firmed. 

The  following  is  the  opinion  of  Grey,  V.  C^ 
in  the  court  below: 

"The  testimony  submitted  on  the  part  of 
the  complainant  indicates  that  the  mortgage, 
which  is  sought  to  be  foreclosed,  In  ttils  case 
was  a  purchase-money  mortgage,  that  it  still 
remains  a  snbslsting  mortgage,  and  that  it 
passed  by  a  nnmber  of  assignments  from 
one  holder  to  another  until  it  came  Into  the 
hands  of  the  present  holder.  There  is  a 
declaration  of  no  set-off  from  one  of  the 
previous  owners  of  the  equity  of  redemption 
which  states  the  amount  which  at  the  time 
of  that  declaration  was  due  on  the  mort- 
gage. The  complainant  accepts  that  admis- 
sion of  the  party  who  then  held  the  equity 
of  redemptions  as  an  ascertaining  of  the 
amount  due,  and  claims  that  admitted 
amount  as  the  principal  sum  due,  with  in- 
terest from  that  date.  There  is  no  proof  on 
the  part  of  the  defendant  that  he  has  paid 
anything.  There  is  some  testimony  on  the 
part  of  the  defendant  that  a  tender  was 
made,  but  the  testimony  on  the  point  failed 
to  prove  that  the  amount  tendered  was  the 
full  amount  due  and  also  to  show  the  other 
requisites  of  a  competent  tender.  It  has  not 
been  shown  that  the  amount  due  was  re- 
duced by  payments  or  that  it  was  voluntarily 
dismissed  or  remitted  by  the  holder  of  the 
mortgage.  The  defendant  starts  out  with  a 
showing  that  the  alleged  tender  was  made. 
When  the  witness  who  undertook  to  prove 
the  tender,  was  asked  whether  It  was  a  ten- 
der of  the  amount  due  on  the  mortgage,  be 
said  It  was  not,  bnt  that  it  was  an  amount 
which  was  due  on  an  agreement  between  Mr. 
Walter  Brooks  and  Mr.  Alonzo  Wright,  which 
agreement,  he  said,  was  in  writing;  and  this 
writing  was  not'  produced.  Whether  that 
agreement  had  any  relation  to  this  mortgage, 
whether  It  was  made  between  parties  who 
had  a  right  to  bind  the  mortgagor  and  mort- 
gagee, does  not  appear.  I  see  no  reason  why 
the  complainant  should  not  have  a  decree  In 
accordance  with  the  proofs,  and  I  will  ad- 
vise such  a  decree.  The  complainant's  proofs 
fix  the  amount.  I  will  advise  a  decree  for 
that  sum." 

Edward  Ambler  Armstrong,  for  appellants. 
J.  Willard  Morgan,  Charles  V.  D.  Jollne,  and 
Trench  &  Richards,  for  resixindent. 
66A.-27 


PER  CURIAM.  The  decree  appealed  from 
Is  afiSrmed,  for  the  reasons  stated  in  the 
opinion  filed  In  the  Court  of  Chancery  by 
Vice  QhanceUor  Qrey. 

The  CHIEF  JUSTICE,  DIXON,  GARRI- 
SON, GARRETSON,  PITNEY,  SWATZB, 
REED,  BOGERT,  VREDENBUBOH,  GRAY, 
VBOOM,  GREEN,  and  DILI^  JJ.,  concur. 

(«8  N.  J.  B«.  Stt) 

HOWELL  V.  WB8TBROOK. 

(Chancery  Conrt  of  New  Jersey.    Jnly  21, 
1906J 

1.  Wills— CowsTRuoTiow. 

Testator  bequeathed  to  bis  wife  the  inter- 
est arising  from  46  siiares  of  bank  stock,  and 
empowered  his  executors  to  pay  the  said  in- 
terest to  her  "as  the  same  shall  be  declared  by 
said  bank."  Held,  that  the  wife  was'  entitled 
only  to  dividends  declared,  not  to  dividends 
earned. 

2.  Same— "Repbeskntatives." 

Testator  devised  and  bequeathed  as  fol- 
lows: "I  do  give  and  devise  unto  all  my  broUi- 
ers  and  sisters  and  their  representatives,  aft>'  - 
the  decease  of  my  wife,  the  house  and  lot  left 
in  trust  to  her  and  also  the  bank  stock  left  in 
trust  to  her,  to  be  equally  divided,  share  and 
share  alike.  The  sisters  died  leaving  issue. 
Hold,  that  the  word  "representatives"  was  sub- 
stitutionary, and  meant,  having  reference  to 
the  context,  "next  of  kin  under  the  statute  of 
distributions." 

[Ed.  Note.— For  cases  in  point,  see  Geat.  Dig. 
vol.  49,  WUls,  I  1107.] 

(Syllabus  by  the  Court.) 
Bill  by  one  Howell  against  one  Westbrook 
to  construe  a  will.    Decree  rendered. 

John  L.  Swayze,  for  complainant  Allen  R. 
Shay,  Vreelaud,  King,  Wilson  &  Vreeland, 
and  Theodore  Slmcnson,  for  defendant 

STEVENS,  V.  O.  Two  questions  arising 
under  the  will  of  Henry  Dlidine,  who  died 
In  1874,  have  been  propounded  to  me. 

First  Testator  bequeathed  (Inter  alia)  to 
his  wife  the  interest  arising  from  46  shares 
of  the  capital  stock  of  the  Merchants'  Nation- 
al Bank  of  Newton,  and  empowered  his  execu- 
tors "to  pay  the  said  Interest  to  my  wife 
Lydia  as  the  same  shall  be  declared  by  said 
bank."  The  widow  died  In  February,  1900. 
It  appears  to  me  that  what  the  testator  in- 
tended was  that  the  wife  should  have  such 
dividends  as  were  declared.  It  is  said  in 
Thompson  on  Corporations,  i  2219,  that  the 
enhanced  price  for  which  stocks  may  sell  by 
reason  of  dividends  earned,  bnt  not  declared, 
enures,  under  the  modem  rule,  to  the  benefit 
of  the  remainderman.  How  far,  If  at  all, 
this  rule  is  modified  by  what  has  been  decid- 
ed in  Van  Doren  v.  Olden,  19  N.  J.  Bq.  176. 
97  Am.  Dec.  650,  Ashurst  T.  Field,  26  N.  J. 
Eq.  1,  Van  Blarcom  v.  Dager,  81  N.  J.  Eq. 
783,  and  Lang  v.  Lang,  57  N.  J.  Eq.  325,  41 
Atl.  705,  I  need  not  consider,  for,  as  I  under- 
stand the  language  of  the  will  In  question, 
the  gift  to  the  wife  Is  expressly  limited  to 
dividends  declared.  Everything  else  goes  to 
the  remaindermen.        ^  g.,^^^  ^^  V^OOg IC 
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Second.  Testator  devised  and  bequeathed 
as  follows:  "I  do  give  and  devise  unto  all 
my  brothers  and  sisters  and  their  representa- 
tives, after  the  decease  of  my  wife,  the  house 
and  lot  left  In  trust  to  her,  and  also  the  bank 
stock  left  In  trust  to  her,  to  be  equally  divid- 
ed, share  and  share  alike."  The  sisters,  three 
In  number,  all  died  In  testator's  lifetime,  leav- 
ing Issue,  and  the  question  Is :  who  takes  un- 
der the  words  "or  their  representatives"?  I 
have  so  recently  considered  this  question  in 
Howell  v.  Glfford,  64  N.  J.  Bq.  loo,  53  AO. 
1074,  that  I  shall  not  attempt  to  repeat  here 
what  I  said  there.  Among  the  cases  cited  in 
the  opinion  is  King  v.  Cleaveland,  4  De  O.  & 
J.  477,  which  seems  to  be  on  all  fours  with 
the  case  at  bar.  I  think  the  word  "represen- 
tatives" Is  substitutionary,  and  means,  hav- 
ing reference  to  the  context,  "next  of  kin  un- 
der the  statute  of  distributions." 


(70  N.  J.  Bq.  7S7) 

CITY  OF  ELIZABETH  v.  CENTRAL  B. 

CO.  et  al. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

March  25,  1907.) 

jDDouEi^'r— Issues— Res  Judicata. 

A  judgment  by  the  Supreme  Court  that  un- 
der the  riparian  acts  the  grant  by  the  state  to 
a  railroad  company  operated  to  terminate  the 
existence  of  a  street  over  lands  included  in  the 
grant  below  high-water  mark,  while  unreversed 
was  conclusive  of  such  question  as  l>etween  the 
parties. 

SEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
.  30,  Judgment,  8S   1248-1252.] 

Appeal  from  Court  of  Chancery. 

Information  by  the  Attorney  Gteneral,  on 
relation  of  the  dty  of  Elizabeth,  and  a  bill 
In  equity  by  such  city  against  the  Central 
Railroad  Company  of  New  Jersey  and  others, 
to  test  the  validity  of  a  grant  of  tide  lands. 
From  a  decree  dismissing  the  bill  and  infor- 
mation (59  AtL  848).  complainants  appeal. 
Affirmed. 

Frank  Bergen,  for  appellanta  B.  V.  Lin- 
dabury,  for  respondents. 

FEB  CUBIAM.  Our  examination  of  this 
case  leads  us  to  the  conclusion  that  the  de- 
cree appealed  from  should  be  affirmed.  We 
concur  in  the  opinion  of  the  learned  Vice 
Chancellor  before  whom  the  cause  was  beard 
in  the  court  below,  except  so  far  as  it  inti- 
mates a  dissent  from  the  view  expressed  by 
the  Supreme  Court  in  the  case  of  Elizabeth 
v.  CJentral  B.  R.  Co.,  83  N.  J.  Law,  491,  22  Atl. 
47,  that  under  the  riparian  acts  the  grant 
of  the  state  to  the  Central  Railroad  Company 
(which  was  the  subject-matter  of  the  contro- 
versy In  that  case  as  well  as  In  present  one) 
operated  to  terminate  the  existence  of  Eliza- 
beth avenue,  over  the  lands  Included  in  the 
grant,  below  high-water  mark,  as  is  pointed 
out  by  the  learned  Vice  Chancellor  in  his 
opinion,  BO  far  as  the  issues  involved  in  the 
present  information  and  bill  are  concerned. 
The  determination  of  the  Supreme  0>urt, 


while  unreversed,  must  be  accepted  as  set- 
tling that  question  so  far  as  the  present  liti- 
gation is  concerned,  and  any  expression  of 
opinion  upon  it,  by  this  court  in  this  proceed- 
ing would  be  merely  obiter. 


at  N.  J.  L.  <33) 

STATE  T.  FEISiS. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
March  4,  1907.) 

1.  Receiviko    Stousr    Goods— Valtj&— Evi- 
dence. 

Upon  the  trial  of  an  indictment  for  re- 
ceiving stolen  goods,  the  owner  of  the  goods 
may  testify  as  to  their  value. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  42,  Receiving  Stolen  Goods,  {  15.] 

2.  Samb— Irstructiors. 

A  charge  of  the  court  in  such  case  that 
the  jury  has  a  right  to  infer  from  the  circum- 
stances surrounding  the  purchase  of  the  goods 
as  to  whether  or  not  the  defendant  must  have 
known  that  the  goods  were  stolen  is  not  open 
to  the  construction  that  the  court  thereby  in- 
structed the  jury  that  the  only  two  elements  of 
the  crime  charged  were  "that  the  goods  were 
stolen'*  and  that  "the  defendant  must  know 
that  they  were  stolen,"  although  in  that  con- 
nection the  court  omitted  to  instruct  the  Jury 
that  they  must  also  find  that  the  defendant 
bought  or  received  the  goods;  the  court  hav- 
ing expressly  directed  the  jury  in  another  part 
of  the  charge  that,  if  the  defendant  was  not 
there  that  day  (i.  e.,  at  the  time  and  place 
where  and  when  the  goods  were  alleged  to  nave 
been  received  by  him)  he  could  not  have  bought 
the  goods  and  it  was  their  duty  to  acquit  him. 

State  v.  Goldman,  47  AU.  641,  66  K  J.  Law, 
394  distinguished. 

(Syllabus  by  the  Court.) 

Error  to  Supreme  (Tonrt 
Emll  Felss  was  convicted  of  receiving  stol- 
ea  goods,  and  brings  error.    Affirmed. 

Gustave  A.  Hensicker,  for  plaintiff  in  error. 
Eugene  EmIey,  Prosecutor  of  Pleas,  for  the 
State. 

OARRETSON,  J.  The  plaintiff  in  error 
was  convicted  in  the  Passaic  quarter  sessions 
upon  an  Indictment  charging  him  with  having 
received  certain  goods  and  chattels,  to  wit, 
one  diamond  ring  of  the  value  of  $25,  and 
one  diamond  stick  pin  of  the  value  of  $5,  in 
all  of  the  value  of  $30,  knowing  said  goods 
and  chattels  to  have  been  stolen,  and  the 
Supreme  Court  affirmed  the  conviction.  The 
entire  record  has  been  returned  under  the 
certificate  of  the  judge  and  causes  of  re- 
versal have  been  served  pursuant  to  section 
137,  p.  1147  of  the  criminal  procedure  act 

The  first  cause  for  reversal  specified  is  i>er- 
mittlng  the  alleged  thief  to  answer  the 
question,  "What  kind  of  a  store  is  it?"  The 
witness,  having  testified  to  taking  the  arti- 
cles specified  from  the  owner  and  selling 
them  to  the  defendant  at  a  store  at  Main 
street  near  Broadway,  was  asked,  "What 
kind  of  a  store  is  it?"  to  which  answer  was 
given,  "It  looks  like  a  bockshop."  We  are 
not  able  to  discover,  nor  have  we  been  i>oint- 
ed  by  the  defendant's  counsel  to,  any  partic- 
ular In  which  this  question  was  illegal,  v^ 
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The  next  cause  for  reversal  Is  because  the 
conrt  permitted  the  owner  of  the  xooda  stol- 
en to  testify  to  their  value.  It  Is  the  uni- 
versal practice  to  permit  the  owner  of  goods 
stolen  to  testify  as  to  their  value  upon  the 
trial  of  the  thief,  and  we  know  of  no  reason 
why  the  owner  should  not  be  permitted  to 
testify  as  to  the  value  upon  the  trial  of  the 
receiver.  Besides,  If  this  evidence  is  inad- 
missible, it  could  not  be  said  to  be  injurious 
because  It  Is  criminal  to  receive  or  buy,  linow- 
ing  It  to  have  been  stolen,  "any  valuable  thing 
whatsoever,"  without  any  reference  as  to 
how  much  it  Is  worth. 

The  fourth  cause  for  reversal  relates  to 
the  refusal  of  the  conrt  to  direct  a  verdict 
of  acquittal  at  the  close  of  the  state's  case. 
An  examination  of  the  evidence  returned 
with  this  writ  satisfies  us  that  It  was  suffi- 
cient to  Justify  and  require  its  submission 
to  the  jiury.  State  v.  Jaggers,  71  N.  J.  Law, 
281,  S8  Atl.  1014,  108  Am.  St  Rep.  746. 

The  fifth,  sixth,  and  seventh  causes  of  re- 
versal are  directed  to  the  charge.  The  de- 
fendant specifies  as  erroneous  Instruction  the 
following:  "As  has-  already  been  Intimated, 
upon  the  motion  made  by  the  counsel  of  the 
defendant  to  dismiss  this  indictment,  the 
Jury  had  a  right  to  Infer  from  the  circum- 
stances surrounding  the  transaction  as  to 
whether  or  not  the  defendant  must  have 
known  that  the  goods  were  stolen.  Now,  you 
have  heard  her  story.  Perhaps  you  will  be 
able  to  recall  all  the  circumstances  besides 
those  that  I  mentioned  from  which  you  can 
make  the  Inference  that  the  defendant,  be- 
ing an  Intelligent  business  man  and  accustom- 
ed to  deal  In  this  kind  of  business,  would  be 
able  to  conclude  from  appearances,  from 
what  took  place,  whether  or  not  he  was  justi- 
fied In  the  purchase  of  those  articles,  and 
whether  or  not  he  should  make  an  investi- 
gation where  the  circumstances  were  bus-. 
piclous."  This  part  of  the  charge  dealt  on- 
ly with  the  circumstances  surrounding  the 
purchase  of  the  goods,  and  Instructed  the 
jury  as  to  what  bearing  they  might  have 
upon  the  knowledge  of  the  defendant  as  to 
whether  or  not  the  goods  were  stolen.  The 
counsel  of  plaintiff  in  error,  in  pointing  out 
the  defects  In  the  charge,  says  that  the  court 
started  out  with  the  erroneous  proposition 
that  the  only  two  essential  elements  of  the 
crime  charged  were  "that  the  goods  were 
stolen,"  and  that  "the  defoidant  must  know 
that  they  were  stolen,  and  omitted  to  instruct 
die  jury  that  they  must  also  find  that  the  de- 
fendant bought  or  received  the  goods."  This 
is  a  misapprehension  of  the  effect  of  tbe 
charge  as  a  whole.  At  its  close  the  conrt 
Instructed  the  jury  as  follows:  "If  you  con- 
clude that  these  goods  were  stolen  and  were 
bought  by  the  defendant,  knowing  them  to 
have  been  stolen,  or  that  the  circumstances 
were  such  that  he  must  have  inferred  that 
they  were  stolen,  why,  he  is  guilty  of  the 
crime  charged.  However,  if  he  was  not 
there  that  day,  he  could  not  have  bought  the 


goods,  or,  if  you  conclude  that  be  did  buy 
the  goods  and  did  not  know  that  they  were 
stolen,  then  It  is  your  duty  to  acquit  him." 
It  is  also  urged  that  there  is  error  In  that 
part  of  the  charge  In  which  the  Judge  said 
to  the  Jury:  "In  other  words,  were  the  cir- 
cumstances surrounding  this  transaction,  con- 
ceding the  state's  case,  in  the  first  place,  to 
be  true,  were  the  circumstances  surrounding 
this  transaction  and  the  purchase  of  these 
two  articles  of  Jewelry  such  that  the  defend- 
ant must  have  known  that  they  were  stolen?" 
If  this  Is  an  Instruction,  then  the  Jury  was 
told  that  the  defendant  must  Iiave  known 
firom  the  circumstances  surrounding  this 
transaction  and  the  purchase  of  these  two 
articles  of  Jewelry  that  they  were  stolen. 
He  must  have  had  knowledge,  not  suspicions. 
State  V.  Qoldman,  65  N.  J.  Law,  394,  47  Atl. 
641,  holds  that  "the  proof  must  be  that  the 
defendant  had  knowledge,  not  that  he  had 
suspicions." 

The  defendant  refers  to  the  Goldman  Case 
In  support  of  the  alleged  error  in  the  charge 
as  above.  But  the  instruction  in  the  Gold- 
man Case  was  entirely  different  from  the 
instruction  in  this  case.  In  that  case  the 
court  charged  "that  which  a  man  ought  to 
have  suspected  in  the  position  of  the  defend- 
ant he  should  have  suspected,  and  he  must  be 
j  regarded  as  having  suspected  in  order  to  put 
I  himself  upon  his  guard  and  upon  Inquiry. 
The  proof  in  any  case  Is  inferential."  This 
quotation  from  the  Goldman  Case  cap  have 
no  application  to  the  part  of  the  charge  ex- 
cepted to  in  this  case. 

Another  specification  of  cause  for  reversal 
Is  the  following  from  the  charge:  "Now, 
gentlemen  of  the  Jury,  I  may  fail  to  recall 
exactly  and  accurately  Just  what  was  said 
while  the  testimony  was  being  given ;  but, 
as  I  recall  the  testimony,  this  young  woman 
was  asked  by  the  counsel  for  the  defendant 
whether,  when  she  was  selling  these  things 
—  Was  not  she  asked  by  him,  or  did  she  not 
say  to  him,  that  her  husband  had  pneu- 
monia, and  that  she  was  poor?  It  may  be 
that  I  do  not  recollect  that  testimony  ac- 
curately, but  it  looks  very  much  as  If  I  did 
recollect  It  accurately  when  I  say  that  ques- 
tion was  asked  of  her  at  the  time  she  was 
selling  these  goods,  for  what  was  the  reason 
of  asking  those  questions,  or  that  kind  of  a 
question,  at  any  other  time?  Didn't  you 
say,  perhaps,  as  a  reason  for  wanting  to  dis- 
pose of  these  articles,  that  you  wanted  the 
money,  that  your  husband  was  sick  with 
pneumonia,  and  that  you  were  poor?  Well, 
the  asking  of  a  question  does  not  necessarily 
bind  the  defendant,  gentlemen  of  the  jury, 
but  in  dealing  with  that  part  of  the  case  you 
have  a  right  to  consider  that  element  In  IL" 
In  the  course  of  the  trial  the  witness  who 
was  the  alleged  thief,  and  who  testified  that 
she  had  sold  the  goods  to  the  defendant^ 
testified  on  cross-examination  as  follows: 
"Q.  Did  yon  tell  him  [the  defendant]  any- 
thing about  your  husband?    A.  I  told, him,' 
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It  was  my  engagement  ring,  and  Bald  he  was 
Blck  with  pneumonia.  Q.  Did  yon  tell  him 
that  yon  wanted  to  dispose  of  these  things 
because  yon  needed  the  money?  A.  Yes,  sir. 
Because  your  husband  was  sick?  A  Yes, 
sir.  Q.  Did  yon  tell  hhn  yon  were  suffering 
for  want  ol  food?  A.  No,  sir.  Q.  Did  you 
tell  blm  your  husband  was  suffering  from 
pneumonia,  and  you  needed  the  money?  A. 
Yes,  sir."  The  defendant  by  his  testimony 
claimed  that  he  did  not  buy  the  articles  from 
this  witness,  and  could  not  have  done  so 
at  the  time  she  alleges,  because  he  was  then 
In  New  York.  It  was  entirely  proper  for  the 
court  to  state  this  testimony  to  the  jury,  and 
to  direct  their  attention  to  the  Inferences  that 
might  be  drawn  from  It.  One  very  obvious  In- 
ference would  bear  upon  the  truth  of  the  de- 
fendant's allbl.  The  question  would  natural- 
ly arise:  How  could  this  conversation  be- 
tween the  witness  and  the  defendant  take 
place  when  the'  defendant  was  at  the  time 
In  New  Yoi^?  We  find  no  error  In  this  part 
of  the  charge. 

Another  specification  of  cause  for  Teversal 
was  In  the  part  of  the  charge  of  the  court 
referring  to  the  evidence  of  an  allbl.  Ex- 
ception was  taken  to  this  at  the  time  of  the 
trial,  but  the  court,  upon  Its  attention  being 
called  to  It,  withdrew  that  part  of  the  charge 
from  the  consideration  of  the  Jiury,  and  ex- 
pressly directed  them  to  disregard  It 

The  Judgment  brought  up  by  this  writ  of 
error  most  therefore  be  affirmed. 


(It  N.  J.  Bq.  «n) 

HAQGERTY 


V.    BADKIN. 


(Court  of  Chancery  of  New  Jersey.    Mardi  8, 
1907.) 

1.  BaHKBTTFTOT— DiBCHABOS— OTbUBT    FURDft— 

Partrbsship. 

Pursuant  to  the  formation  of  a  contem- 
plated partnership  between  defendant  and  in- 
testate, the  latter  paid  to  defendant  $500  for 
the  benefit  of  the  Ann.  Almost  immediately 
thereafter  Intestate  died,  and  pending  his  sick- 
ness defendant  deposited  such  funds  In  a  bank 
in  his  own  name,  and  after  Intestate's  death 
converted  the  money  to  his  personal  use.  Held, 
that  intestate's  death  dissolved  the  partnership, 
after  which  defendant  became  a  trustee  of 
such  fund  for  the  benefit  of  intestate's  estate, 
holding  the  same  in  a  fidaelarr  capacity  within 
Bankr.  An  July  1,  1898,  S  17,  subd.  i,  c.  541, 
SO  Stat  651  [V.  S.  Comp.  St.  1901,  p.  3428], 
exempting  from  a  discharge  debts  created  by 
misappropriation  while  the  bankrupt  is  acting 
in  a  fiduciary  capacity. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.    6,   Bankruptcy,    t{    793-802.] 

2.  Equitt  —  Decrkb— Bnfobcemkht— Attach- 
XENT  Against  Person. 

Where  a  surviving  partner  wrongfully  mis- 
appropriated funds  which  he  held  in  trust  for 
the  estate  of  his  deceased  partner,  the  latter's 
administrator,  in  a  proceeding  in  equity  to  com- 
pel the  enforcement  of  a  decree  for  the  pay-' 
ment  of  the  money,  was  entitled  to  process 
against  defendant's  body,  which  would  be  ex- 
ecuted in  the  absence  of  proof  that  defendant 
was   unable  to  obey  the  order. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
VOL  19,  Bqdity,  |  1058.] 


Proceeding  by  Anstlii  I^  Haggerty,  as  ad- 
ministrator, against  John  H.  Badkln,  to  com- 
pel defendant  to  pay  the  amount  of  a  decree 
on  pain  of  being  punished  for  cmitempt 
Granted. 

James  Steen  and  William  D.  Tyndall,  for 
complainant    A.  C.  Hart  for  defendant 

PITNEY,  v.  O.  This  Is  a  proceeding  to 
compel  the  defendant  to  pay  to  the  complain- 
ant the  amount  of  a  decree  recovered  by  the 
latter  against  the  former  in  this  cause  on 
the  5th  day  of  January,  1905,  for  upwards 
of  f  500,  besides  costs. 

The  motion  Is  resisted  on  two  grounds. 
The  first  and  principal  ground  la  a  discharge 
In  bankrupt(7  granted  a  year  later  by  the 
District  Court  of  the  United  States  tor  the 
District  of  New  Jersey,  which  purports  to 
discharge  defendant  from  all  debts  and  claims 
which  existed  on  the  10th  day  of  May,  1905, 
"excepting  such  debts  as  are  by  law  excepted 
from  the  operation  of  a  discharge  In  bank- 
ruptcy." The  complainant  replies  to  this  de- 
fense that  the  debt  for  which  the  decree  was 
granted  is  within  that  exception,  and  he  re- 
lies on  the  fourth  subdivision  of  section  17 
of  the  bankruptcy  act  (Act  July  1,  1898,  c. 
641,  ao  Stat  661  [U.  8.  Comp.  St  1901,  p. 
8428]),  where  are  enumerated  the  several  ex- 
ceptions, the  fourth  of  which  is :  "Such  debts 
as  were  created  by  his  fraud,  embezzlement 
misappropriation  or  defalcation  while  acting 
as  an  officer  or  In  any  fiduciary  capacity." 
The  complainant  contends  that  the  debt  here- 
in arose  by  a  misappropriation  to  his  own 
use  of  money  which  bad  been  confided  to  him 
by  complainant's  Intestate  in  a  fiduciary  ca- 
pacity. To  sustain  this  contention,  resort  is 
had  to  the  original  bill  In  the  cause,  the  an- 
swer thereto  and  the  proofs,  and  facts  ap- 
pearing at  the  trial  and  the  findings  of  ttie 
court  thereon. 

The  bill  charges  that  the  Intestate,  in  his 
lifetime,  about  the  20tb  of  May,  1902,  being 
In  negotiations  with  the  defendant  In  refer- 
ence to  a  proposed  partnership  between  tbem. 
deposited  with  the  defendant  the  sum  of  $500 
as  and  for  his  share  of  the  partnership  capi- 
tal. The  bill  further  shows  tliat  Immediately 
after  sndi  deposit  complainant's  Intestate 
was  taken  violently  111  and  died  of  the  ill- 
ness on  May  26th,  and  alleges  that  the  actual 
formation  of  the  partnership  was  Interrupted 
by  such  Illness,  and  was  never  consummated. 
The  answer  of  the  defendant  denies  these  al- 
legations, and  sets  up  that  there  were  in  fact 
negotiations  between  .the  parties  as  to  the 
formation  of  such  partnership,  but  that  the 
plan  for  such  partnership  did  not  Include 
the  use  of  any  capital;  that  the  defendant 
was  emidoyed  as  a  salesman  for  a  furniture 
Iiouse,  and  complainant's  intestate  desired  to 
join  him  in  the  business  of  selling  furniture ; 
and  ttiat,  in  order  to  carry  out  that  plan,  it 
was  necessary  for  defendant  to  abandon  bis 
present  business  connection,  which  was  valu- 
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able,  and  that  intestate  paid  bim  the  ISOO  as 
a  iMnonal  compensatloa  to  him  for  giving  tip 
bis  then  present  lacratire  job.  The  cause 
came  on  for  bearing  before  me  as  Vice  Chan- 
cellor, and  I  fomid  the  Issue  In  fayor  of  the 
complainant,  and,  as  a  matter  of  fact,  that 
the  $500  was  paid  to  the  defendant  as  a  con- 
tribution to  partnership  assets  and  funds. 
I  have  since  read  over  the  stenographer's 
minutes  of  the  evidence  and  my  oral  reasons 
for  the  decree,  and  am  entirely  satisfied  witb 
the  result  above  stated.  It  appeared  at  the 
bearing  that  the  complainant's  Intestate  at 
the  date  of  the  transaction.  May,  1902,  was 
24  years  old  and  single,  and  resided  with  bis 
mother  in  Hackensack,  N.  J.,  and  worked  as 
a  clerk  on  a  small  salary  for  his  uncle,  a  New 
York  business  man.  The  defendant  was  a 
married  man  about  14  years  older  than  in- 
testate, and  lived  with  bis  wife  In  Hacken- 
sack. He  was  a  salesman  on  a  salary  of  $30 
per  weA  for  a  New  Tork' furniture  house. 
Neither  of  tbe  parties  had  any  capital,  nor 
were  either  oigaged  In  any  business  of  any 
sort  for  themselves.  Tbe  defendant  kept  no 
bank  account,  but  brought  his  weekly  wage 
home  to  bis  wife  every  Saturday  night,  and 
handed  It  to  her  after  the  fashion  of  an  or- 
dinary mechanic.  In  this  state  of  affairs, 
about  tbe  1st  of  May,  1902,  the  parties  enter- 
ed into  negotiations  to  enter  into  tbe  business 
of  selling  furniture  as  partners,  and  it  was 
supposed  that  they  would  need  a  little  capi- 
tal in  the  business,  presumably  to  pay  travel- 
ing expenses  and  the  like,  which  under  tbe 
arrangement  between  defendant  and  bis  em- 
ployers were  paid  by  bis  employers  in  addi- 
tion to  his  weekly  wage.  For  the  purpose 
of  supplying  this  capital.  It  was  arranged 
that  complainant's  Intestate  should  contrib- 
ute to  the  business  $500  and  the  defendant 
contribute  his  knowledge  and  familiarity  of 
the  business  to  stand  as  an  equivalent  for 
tbe  contribution  in  cash  by  tbe  Intestate. 
Complainant's  intestate  borrowed  that  sum 
from  his  uncle  in  a  check  dated  May  17,  1902, 
drawn  by  bis  uncle  to  his  order.  On  tbe 
evening  of  May  lOtb  (as  near  as  tbe  date  can 
be  determined)  deceased  took  tbe  check  to 
the  house  of  the  defendant  in  Hackensack, 
and  there  Indorsed  it  over  specially  to  him 
as  his  contribution  to  tbe  capital.  Either  at 
the  moment  of  tbe  Indorsement  or  Immediate- 
ly after,  deceased  was  taken  violently  ill  with 
malignant  diphtheria.  Defendant  took  the 
check  to  New  York,  and  opened  an  account 
In  his  own  name  In  a  bank,  and  deposited 
the  check  to  bis  own  credit.  Tbe  date  of  the 
entry  in  the  book  is  May  20th.  He  called  to 
see  the  deceased  the  same  evening,  and  found 
bim  very  ill.  They  had  some  conversation  on 
business  matters,  heard  in  part  by  the  de- 
ceased's mother,  who  heard  tbe  deceased  say 
to  the  defendant,  "Let  that  remain  for  a  few 
days."  At  appeared  that  no  written  contract 
had  as  yet  been  entered  into  between  them, 
but  typewritten  sheets  embodying  a  contract, 
with  corrections,  were  found  in  the  posses- 


sion of  the  deceased.  He  died  on  the  26th  of 
May.  Defendant  called  at  once  upon  tbe 
nnde  who  bad  advanced  the  money,  and  the 
uncle  recited  to  him  the  terms  of  the  contract, 
as  hereinbefore  btated,  and  be  admitted  it  to 
be  correct  He  speedily  used  the  $S00  for 
his  personal  use.  Tbe  evidence  satisfied  me 
that  the  terms  of  the  contract  of  partnership 
were  substantially  agreed  upon,  but  that  the 
Intestate  desired  to  have  them  reduced  to 
writing.  Under  these  circumstances,  the  ques- 
tion Is  whether  the  debt  is  excepted  from  the 
effect  of  the  discbarge  in  bankruptcy,  and 
that  question  depends  on  whether  it  was  re- 
ceived in  the  first  place  or  afterwards  de- 
tained by  the  defendant  in  a  "fiduciary  ca- 
pacity." That  it  was  so  received  or  detained 
I  think  there  can  he  no  doubt.  If  we  give  to 
these  words  their  ordinary  meaning. 

Money  is  received  or  detained  by  one  from 
another  in  a  fiduciary  capacity  when,  in  tbe 
mind  of  tbe  person  handing  the  money  to 
tbe  other,  as  such  mind  is  known  to  that  oth- 
er, it  does  not  become  tbe  absolute  money 
and  property  of  that  other,  to  do  with  as  he 
chooses  as  his  own  money,  but  is  received  by 
him  for  a  particular  purpose  in  which  a  per- 
son or  persons  other  than  the  person  receiv- 
ing it  Is  or  are  interested.  If  two  persons 
are  in  partnership,  and  one  Is  acting  as  cash- 
ier or  financial  manager  and  the  other  pays 
money  to  his  partner  to  be  used  In  partner- 
ship business,  the  money  so  paid  la  received 
in. a  fiduciary  capacity.  The  receiver  holds 
it  In  trust  for  the  partnership  and  for  the 
benefit  of  the  partners  in  proportion  to  their 
several  interests,  and  neither  partner  has  tbe 
right  to  appropriate  one  dollar  of  it  to  bis  in- 
dividual use  without  the  consent,  express  or 
implied,  of  the  otber  party.  Each  partner, 
for  all  tbe  purposes  within  tbe  scope  of  the 
partnership,  becomes  tbe  agent  of  each  other 
partner  and  of  the  partnership  entity,  and 
when  a  present  partnership  Is  dissolved  by 
death  of  one  of  the  partners  the  survivor  at 
once  becomes  a  trustee  for  tbe  representatives 
of  the  deceased.  Now,  it  seems  to  me  this 
sort  of  fiduciary  capacity  is  clearly  within 
the  language  of  the  act  The  words  "fidu- 
ciary capacity"  do  not  in  my  judgment  refer 
to  a  technical  trust  such  as  forms  tbe  ordi- 
nary basis  of  treatises  on  that  subject 

Mr.  Hill,  in  his  Introduction  to  his  work  on 
Trustees  (page  1),  defines  a  "trusteee"  as,  in 
the  widest  meaning  of  the  term,  "a  person  in 
whom  some  estate,  interest  or  power  In  or 
affecting  property  of  any  description  is  vest- 
ed for  the  benefit  of  another."  And  be  says 
that  that  definition  also  extends  to  bailees, 
factors,  and  agents  whose  duties  in  their  fi- 
duciary character  are  recognized  and  enforced 
at  common  law.  And  Mr.  Willis,  In  his  trea- 
tise, published  In  Lord  Eldon's  time  (page  1), 
gives  the  same  definition.  To  the  same  effect 
Is  Mr.  Perry  In  bis  book  (section  1).  The  orig- 
inal bankrupt  law  of  1841  (Act  Aug.  19, 
1841,  c.  9,  5  Stat  440)  provided  in  its  first  sec- 
tion that  "all  persons  whatsoever,  resIdihgr#l)<V> 
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owing  debts  which  shall  not  have  been 
created  In  consequence  of  a  defalcation  as  a 
public  officer  or  as  executor,  administrator, 
guardian  or  trustee,  or  while  acting  In  any 
other  fiduciary  capacity,"  might  apply  to  be 
discharged  In  bankruptcy.  The  fourth  sec- 
tion provided  that  no  person  who,  after  the 
passage  of  this  act,  should  apply  trust  funds 
to  his  own  use,  should  be  discharged.  Under 
that  legislation  the  Supreme  Court  of  the 
United  States,  in  Chapman  v.  Forsyth,  2  How. 
(U.  S.)  202, 11  L.  Ed.  236,  held  that  a  balance 
due  from  a  mercantile  factor  to  his  principal 
arising  out  of  the  ordinary  dealings  between 
factor  and  principal  is  not  a  fiduciary  debt  in 
the  meaning  of  that  act.  Justice  McLean,  in 
delivering  the  opinion  of  the  court,  held  that 
the  cases  enumerated  In  the  first  section, 
namely,  defalcation  by  public  officer,  executor, 
administrator,  guardian,  and  trustee,  were 
special  trusts,  the  "other  fiduciary  capacity" 
mentioned  must  mean  the  same  class  of 
trusts,  and  says  "the  act  speaks  of  technical 
trusts,  and  not  those  which  the  law  implies 
from  the  contract"  He  then  refers  to  the' 
fourth  section  of  the  act,  which  provided  that 
the  discharging  certificate,  when  duly  granted, 
shall  in  all  courts  of  Justice  be  deemed  a 
full  and  complete  discharge  of  all  debts,  con- 
tracts, and  other  engagements  of  said  bank- 
rupt as  are  provable  under  the  act,  and  may 
be  pleaded  as  a  complete  bar.  And  the  court 
further  held  that  the  creditor  entitled  to  the 
exception  must  appear  and  show  in  the  bank- 
rupt court  that  he  was  entitled  to  the  excep- 
tion, and  that  the  court  for  that  reason  had 
no  Jurisdiction  as  to  his  claim.  Notwithstand- 
ing this  decision,  the  Supreme  Court  of  New 
York  four  years  later  in  White  v.  Piatt  (1848) 
5  Denio,  268,  under  the  same  act,  held  that  a 
debt  was  not  barred  by  an  act  of  bankruptcy 
which  arose  under  the  following  circum- 
stances: Defendants  were  Indebted  to  plain- 
tiff in  a  sum  certain.  They  transferred  to 
him  certain  promissory  notes  as  collateral  to 
secure  the  indebtedness.  Before  the  maturity 
of  these  notes  the  plahitlff  returned  them  to 
the  defendants .  to  collect  them  on  plaintiffs 
account  as  his  agent  Defendants  collected  the 
notes,  and  did  not  account  to  plalntifF  therefor. 
The  court  held  that  they  received  them  in  such 
a  fiduciary  capacity  that  they  were  not  dis- 
charged by  a  discbarge  in  bankruptcy.  This 
case  has  never  been  doubted,  but  was  cited 
with  approval  by  Judge  Strong  speaking  for 
the  Supreme  Court  of  the  United  States  In 
Clark  V.  Iselln,  21  Wall.  360,  368,  22  L.  Ed. 
568.  Here  a  transaction  In  all  respects  sim- 
ilar to  that  involved  In  White  v.  Piatt  is  thus 
characterized  in  the  headnote:  "When  a  per- 
son borrowing  money  of  another  pledges  with 
that  other  a  large  number  of  bills  receivable 
as  collateral  security  for  the  loan  (many  of 
them  overdue),  the  pledgee  may  properly 
hand  them  back  to  the  debtor  pledging  them, 
for  the  purpose  of  being  collected,  or  to  be 
replaced  by  others.  All  money  so  collected 
Is  money  collected  by  the  debtor  in  a  fidu- 


ciary capacity  for  the  pledgee."  I  stop  here 
to  say  that  the  distinction  l>etween  the  New 
York  case  and  the  one  in  2  How.  (U.  S.)  202, 
11  li.  Ed.  286.  Is  one  which  runs  through  all 
the  cases,  and  Is  noticed  by  the  Judges,  name- 
ly, that  a  factor  who  sells  goods  for  a  prin- 
cipal naturally  and  in  the  ordinary  course 
of  business  mingles  the  proceeds  of  the  sales 
with  his  own  money  and  the  amount  at  once 
becomes  a  simple  debt  and  that  the  prhiclpal 
or  consignor  of  the  goods  is  presumed  to  have 
notice  of  the  ordinary  course  of  business.  In 
fact,  it  is  a  pure  mercantile  transaction,  re- 
sulting in  an  implied  contract  and  the  natu- 
ral remedy  is  by  action  of  assumpsit  at  com- 
mon law.  In  the  case  in  New  York  and  oth- 
ers I  shall  have  occasion  to  cite  there  could 
be  no  such  usual  course  of  business,  and  it 
was  the  duty  of  the  debtor  defendants,  as 
soon  as  one  of  the  collateral  notes  intrusted 
to  them  for  collection  was  paid,  to  transmit 
the  proceeds  instanter  to  their  creditor. 

Act  March  2,  1867,  c.  176,  14  Stat  533,  ya- 
ried  In  its  language  from  that  of  1841.  It 
provided  not  in  the  first  section,  as  in  that 
act  hut  In  the  thirty-third  section,  that  "no 
debt  created  by  the  fraudi  or  embezzlement 
of  the  bankrupt  or  his  defalcation  as  a  pub- 
lic officer  or  while  acting  in  any  fiduciary 
character"  shall  be  discharged  under  the  act 
The  contrast  between  this  section  of  the  act 
and  the  corresponding  section  of  the  prior 
act  is  manifest.  By  dropphig  out  the  word 
"other"  found  in  the  first  section  of  the  old 
act  the  Legislature  divorced  the  words  "fidu- 
ciary capacity"  from  the  list  of  specific 
trust  positions  enumerated  in  the  older  act 
Moreover,  its  position  in  the  statute  is  signifi- 
cant And  this  was  the  view  taken  by  many 
federal  and  state  courts  when  that  act  first 
came  under  Judicial  consideration.  Judge 
Blatchford,  then  district  Judge,  so  held  In  Ex 
parte  Seymour,  6  Int  Bev.  Bee.  60,  1  Ben. 
348,  Fed.  Caa  No.  12,684,  and  his  view  was 
approved  by  Justice  Nelson  of  the  Supreme 
Court  of  the  United  States  in  Be  Kimbal,.  6 
Blatchf.  292,  Fed.  Gas.  No.  7,760,  and  by 
many  other  Judges.  As  late  as  1882  Judge 
Pardee  followed  these  Judges  in  Fulton  t. 
Hammond  (C.  C.)  11  Fed.  291.  In  that  case 
Hammond  had  received  from  the  clerk  and 
master  in  the  chancery  court  of  Lincoln  coun- 
ty, Tenn.,  a  sealed  bill  made  to  him  in  his 
official  capacity  for  a  large  sum  of  money  for 
collection,  signing  therefor  a  receipt  (contain- 
ing a  copy  of  the  note)  in  these  words:  "I 
receive  said  note  to  collect  without  suit  If 
practicable.  If  not  I  am  to  employ  counsel 
and  collect  by  suit  if  necessary."  In  a  suit 
by  the  successor  in  office  of  the  original  payee 
to  recover  the  amount  collected  by  Ham- 
mond, the  latter  pleaded  a  discharge  in  banlic- 
ruptcy.  Judge  Pardee  declined  to  allow  the 
plea,  referring  to  White  v.  Piatt,  supra,  and 
the  cases  decided  by  Judge  Blatchford  and 
Justice  Kelson  above  cited,  and  held  that  the 
distinction  is  clear  between  the  case  of  a  com- 
mission merchant  or  cotton  factor  selling 
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goods  In  the  ordinary  course  of  business  and 
a  man  employed  to  collect  money.  He  shows 
distinctly  and  clearly  that  the  case  of  Chap- 
man T.  Forsyth,  supra,  does  not  apply  to  the 
act  of  1867.  So  far  as  I  can  find,  Fulton  t. 
Hammond  has  never  been  questioned. 

Bat,  notwithstanding  the  line  of  cases  of 
which  In  re  Klmbal  Is  one,  a  somewhat  differ- 
ent construction  was  finally  put  upon  the  act 
of  1867,  and  a  different  line  of  decisions  was 
adopted  which  culminated  in  Hennequln  t. 
Clews,  111  U.  S.  676,  4  Sup.  Ct.  576,  28  L.  Ed, 
565.  Hennequln  was  a  French  merchant  do- 
ing business  under  a  letter  of  credit  on  Lon- 
don Issued  by  Clews  &  Co.,  New  York  bank- 
ers. Hennequln's  practice  was  to  draw  upon 
the  strength  of  his  letter  of  credit  on  Clews 
&  Co.  on  time,  and  before  the  draft  matured 
to  put  Clews  &  Co.  In  money  to  meet  It  The 
transaction  amounted  to  an  acceptance  in  ad- 
vance by  Clews  &  Co.  of  Hennequln's  bills  of 
exchange,  but  no  debt  arose  from  Hennequln 
to  Clews  &  Co.  nntil  the  latter  was  obliged  to 
pay  the  draft.  In  point  of  fact,  no  debt 
ever  did  arise,  because  Hennequln  always 
provided  funds  In  advance.  But,  In  order  to 
secure  Clews  &  Co.  according  to  mercantile 
custom,  Hennequln  deposited  with  Clews  ft 
Co.  certain  collateral  securities  In  the  shape 
of  negotiable  bonds.  In  that  state  of  things 
Clews,  being  pressed  for  money,  pledged  or 
disposed  of  the  collateral  deposited  with  him, 
and  then  failed,  and  got  a  discharge  in  bank- 
ruptcy. The  Court  of  Appeals  of  New  Tork 
(Hennequln  v.  Clews,  77  N.  X.  427,  33  Am- 
Kep.  641)  indirectly,  and  the  Supreme  Court 
of  the  United  States  (Hennequln  v.  Clews, 
111  D.  S.  676,  4  Sup.  Ct.  576,  28  L.  Bd,  565) 
directly,  held  that  his  discharge  In  bankrupt- 
cy released  that  particular  debt  Justice 
Bradley,  speaking  for  the  latter  court  held 
that  the  question  was  covered  by  the  previous 
case  of  Neal  v.  Clark,  95  U.  8.  704,  24  L.  Ed. 
586.  In  dealing  with  the  question,  however, 
the  learned  justice,  at  page  680,  gives  a' long 
list  of  cases  in  which  the  federal  and  state 
courts  had  taken  a  contrary  view,  including 
therein  the  cases  decided  by  Judge  Blatchford 
and  Justice  Nelson,  supra,  and  a  case  In  Mis- 
souri and  several  others,  citing  only  two  cases 
In  accord  with  the  decision  which  the  court 
was  pronouncing.  But  at  page  682  et  seq. 
be  shows  that  the  English  authorities  deal- 
ing with  nearly  or  quite  similar  language  were 
decidedly  the  other  way.  He  does  not  cite  the 
case  of  Fulton  v.  Hammond,  supra,  decided 
by  Judge  Pardee.  The  case  of  Neal  v.  Clark, 
supra,  referred  to  by  Justice  Bradley  In  Hen- 
nequln V.  Clews,  was  this:  The  executor  of 
an  estate  sold  some  of  its  assets  to  Neal  at 
somewhat  of  a  sacrifice.  The  executor  was 
then  a  man  of  large  property  and  undoubted 
solvency.  Neal  made  no  Inquiry  as  to  the 
condition  of  the  estate,  and  the  executor  gave 
him  as  a  reason  for  selling  the  securities  that 
the  estate  was  in  debt  to  him  for  moneys  ad- 
vanced.   Ten  years  after  Neal  purchased  the 


bonds  and  seven  years  after  the  execntor  bad 
become  Insolvent  and  left  the  state,  after 
having  previously  given  a  new  bond  as  execn- 
tor, Clark  and  Holland,  as  sureties  on  that 
bond,  brought  an  equity  suit  against  Neal  and 
others  and  charged  the  executor  with  a  dev- 
astavit In  selling  the  bonds  to  Neal,  and  that 
Neal,  In  view  of  the  circumstances  under 
which  be  received  the  bonds,  became  a  par- 
ticipant In  that  devastavit  Neal  bad  been 
discharged  In  bankruptcy  In  the  meantime 
and  pleaded  his  discharge  In  the  suit  The 
Virginia  court  held  him  liable  on  the  devas- 
tavit and  refused  bim  the  benefit  of  his  dis- 
charge In  bankruptcy,  which  discharge  con- 
tained the  same  exception  as  that  found  In 
the  one  dealt  with  here.  He  was  held  liable 
in  the  Virginia  courts  on  the  ground  that  he 
had  been  guilty  of  fraud  or  embezzlement  un- 
der the  act  of  1867.  The  force  of  the  words 
"acting  in  a  fiduciary  capacity"  were  not  at 
all  involyed.  The  Supreme  Court  of  the 
United  States  held  bIm  entitled  to  the  benefit 
of  the  discharge  on  the  distinct  ground  that 
the  debt  was  not  "created  by  the  fraud  or 
embezzlement"  of  the  bankrupt  With  great 
respect  I  am  unable  to  see  how  that  decision 
can  be  said  to  directly  support  the  decision  In 
Hennequln  v.  Clews,  except  'to  discharge 
Clews  from  the  charge  of  fraud  or  embezzle- 
ment Hennequln  v.  Clews  was  followed  by 
Palmer  v.  Hussey  (1886)  119  U.  8.  96,  7  Sup. 
Ct.  158,  30  L.  Ed.  362.  There  the  plaintiff 
had  loaned  to  Hussey  a  large  quantity  of 
United  States  bonds  under  a  written  contract 
by  which  Hussey  agreed  to  bold  the  bonds 
subject  to  the  plaintiff's  order,  collect  and 
pay  him  the  coupons  free  of  charge,  and  "al- 
low him  2  per  cent  per  annum  Interest  on 
the  par  value  of  the  bonds."  The  acceptance 
of  that  contract  by  the  plaintiff  from  Hussey 
amounted  to  an  implied  permission  to  Hussey 
to  make  use  of  the  bonds  in  his  business, 
presumably  by  borrowing  money  on  them ; 
for  how  otherwise  was  be  able  to  pay  in- 
terest for  their  use?  And,  if  he  was  permit- 
ted to  use  them  by  borrowing  money  on  them, 
they  were,  of  course,  at  the  ordinary  risk  of 
mercantile  transactions.  The  case  cannot  be 
distinguished  from  any  ordinary  loan  of 
money. 

Another  case  was  Noble  v.  Hammond  (1888) 
129  U.  8.  65,  9  Sup.  Ct  235,  32  L.  Ed.  621. 
There  Hammond  bad  a  claim  against  a  rail- 
road company,  and,  for  his  own  convenience, 
drew  an  order  on  the  company  In  favor  of 
Noble,  who  was  engaged  In  business,  for  the 
amount  and  banded  it  to  him  for  the  purpose 
of  collection.  Noble  asked  Hammond  what 
he  was  to  do  with  the  money  when  collected, 
and  was  told  by  Hanunond  to  keep  the  mon- 
ej  until  called  for.  That  was  Hammond's 
account  of  It  Noble's  account  was  that  he 
was  to  keep  and  use  the  money  until  called 
for.  In  any  point  of  view  it  was  plain  that 
Noble  expected  Hammond  to  keep  the  money 
as  an  ordinary  deposit  as  a  bank  would  ke^ 
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tt.  Hammond  was  a  baslness  man  using  con- 
siderable sums  of  money,  In  perfectly  good 
standing,  and  having  no  reason  to  suppose 
tbat  be  was  liable  to  financial  trouble,  and, 
wblle  in  tbat  condition,  collected  $1,000  from 
the  railroad  and  mixed  It  with  his  own  funds. 
Shortly  afterwards,  through  an  unanticipated 
business  loss,  be  was  compelled  to  go  through 
bankruptcy.  It  was  found  as  a  fact  tbat 
there  was  no  evidence  tending  to  show  actual 
fraud  or  any  fraudulent  intent  in  defendant's 
mingling  the  money  with  his  own.  The  Su- 
preme Ck)urt  held  that  he  was  discharged  by 
those  proceedings.  There  it  was  plain  that 
the  transaction. amounted  to  a  loan  by  Ham- 
mond to  Noble.  A  still  later  case  Is  Upshur 
y.  Briscoe  (1890)  138  U.  S.  365,  11  Sup.  Ct 
313,  84  h.  Ed.  931.  In  that  case  one  Andrews 
made  a  present  to  bis  daughter  Annie  of  $10,- 
000,  and  placed  the  money  in  the  hands  of 
Briscoe,  accompanied  with  a  written  contract 
which  amounted  to  a  special  settlement  of 
the  money  upon  his  daughter  and  her  heirs, 
and  at  the  same  time  to  an  absolute  covenant 
on  the  part  of  Briscoe  sooner  or  later  to  pay 
the  whole  sum  of  money,  with  Interest  Bris- 
coe thereby  becauie  an  absolute  debtor  and  at 
liberty  to  treat  the  money  as  his  own.  It 
was  not  contemplated  or  provided  for  tbat  be 
should  bold  the  money  as  trustee  and  invest 
it  for  the  benefit  of  the  cestui  que  trust.  The 
transaction  amounted  to  an  absolute  obliga- 
tion on  Briscoe's  part  Under  those  circum- 
stances the  court  held  that  the  discharge  in 
banl;ruptcy  barred  a  claim  against  him  person- 
ally, but  the  court  enforced  it  against  an  estate 
which  he  had  transferred  to  his  wife  fraud- 
ulently In  anticipation  of  banliruptcy.  This 
was  on  Its  face  a  "technical  trust,"  and  hence 
was  within  some  of  the  defilnltlons  given  by 
the  Judges  in  construing  the  language  here  In 
question.  They  said  the  words  "fiduciary 
capacity"  referred  to  a  "technical  trust" 
But  the  court  In  Upshur  v.  Briscoe  did  not 
rely  on  the  form  of  the  affair,  but  on  the  ac- 
tual substance,  and  distinctly  relied  on  the 
fact  that  an  absolute  debt  by  Briscoe  was 
created  by  the  instrument 

We  come  now  tg  the  act  of  1898.  The 
language  of  that  portion  of  the  act  here  In 
question  is  variant  from  the  act  of  1867 
above  cited,  and  is  as  follows:  "Except  such 
as  were  created  by  his  fraud,  embezzlement, 
misappropriation  or  defalcation  while  acting 
as  an  officer  or  In  any  fiduciary  capacity." 
The  act  of  1867  speaks  of  a  debt  created 
by  the  fraud  or  embezzlement  of  the  bank- 
rupt or  by  bis  defalcation  as  a  public  officer, 
or  while  acting  In  any  fiduciary  capacity. 
Here  the  word  "misappropriation"  Is  added. 
The  meaning  of  that  word  as  given  In  the 
dictionaries  is  "wrong  appropriation"  (Web- 
ster), and,  according  to  the  Encyclopedic 
Dictionary,  "to  appropriate  wrongly  or 
wrongfully;  to  turn  or  put  to  a  -wrong  pur- 
pose; the  act  of  misappropriating  or  turning 
to  a  wrong  purpose."  I  can  well  perceive 
tbat,  ae  used  In  this  statute,  the  misappro- 


priation must  have  been  conscttusly  done. 
The  party  must  have  known  and  felt  at  the 
time  that  he  was  misappropriating  the  mon- 
ey. The  only  case  In  the  Supreme  0>urt  of 
the  United  States  to  which  my  attention  has 
been  called  construing  this  part  of  the  act 
of  180)3  Is  Crawford  v.  Burke  (1904)  195  U. 
8.  176,  25  Sup.  Ct  9,  49  L.  Ed.  147.  That 
was  a  suit  much  like  Hennequln  t.  Clews. 
The  bankrupt  was  a  broker,  who,  as  a  part 
of  bis  business,  bought,  held,  and  carried 
stocks  on  a  margin  for  his  clients,  and  in  the 
ordinary  course  of  his  business  bought  stocks 
and  carried  for  Burke.  The  transactions 
between  them  were  the  ordinary  gambling 
transactions  in  stocks  carried  on  a  margin. 
While  BO  doing,  the  bankrupt  sold  out  his 
principal's  stock  without  his  knowledge. 
Pending  a  suit  In  trover  to  recover  damages 
for  converting  the  stocks  so  sold,  the  broker 
obtained  bis  discharge  In  bankruptcy,  and 
pleaded  it  puis  darrein  continuance.  It  was 
held  by  the  Supreme  Ciourt  of  Illinois  that 
the  discharge  was  no  bar.  On  error  to  the 
Supreme  Court  of  the  United  States,  tbat 
court  held  that  the  fiduciary  capacity  did 
not  exist.  The  distinction  between  that  case 
and  the  present  Is  clear. 

It  remains  to  consider  some  cases  in  our 
own  state.  Among  them  are  Gibson  v.  Gor- 
bam,  44  N.  J.  Law.  325.  There  the  question 
arose  as  to  the  effect  of  a  discharge  in  bank- 
ruptcy under  the  act  of  1867  upon  a  Judg- 
ment recovered  in  assumpsit  The  debt 
arose  out  of  two  payments  by  the  plaintiff 
In  the  Judgment  to  the  defendant  In  the 
Judgment  of  the  advance  money  or  deposit 
on  a  purchase  of  lands  -which  the  defendant 
bad  for  sale  as  an  agent  The  money  was 
paid  to  him  In  the  ordinary  course  of  busi- 
ness. The  sale  in  one  instance  was  never 
completed  on  account  of  some  supposed 
defect  In  the  title,  but  the  deposit  was  held 
by  the  agent  for  a  long  time  in  hopes  tbat 
the  title  would  be  completed.  In  the  other 
case  the  advance  payment  was  withheld 
under  a  claim  of  commissions.  Both  sales 
fell  through.  It  was  held  that  neither  of 
the  sums  was  received  In  a  fiduciary  capaci- 
ty, but  were  paid  In  the  ordinary  course  of 
business  In  which  the  parties  were  engaged, 
and  It  was  only  by  reason  of  what  was 
claimed  to  be  the  defect  In  the  title  in  tiie 
one  case  and  a  misunderstanding  as  to  price 
in  the  otho:  that  the  plaintiff  was  entitled 
to  recover  at  all.  Another  case  Is  Smith  Se 
Wallace  tJompany  v.  Lambert,  69  N.  J.  Law, 
487,  55  Atl.  88.  That  case  was  on  demurrer 
to  a  replication  to  a  plea  of  discharge  in 
bankruptcy,  which  set  up  simply  that  the 
cause  of  action  was  excepted  from  the  op- 
eration of  a  discharge  in  bankruptcy  be- 
cause it  was  created  by  fraud.  It  was  held 
that  the  replication  was  bad.  The  question 
here  involved  was  not  there  Involved  or  dis- 
cussed. The  latest  case  is  Reeves  y.  Mc- 
Cracken,  69  N.  J.  Bq.  203,  60  Atl.  332.  The 
bill  Id  that  case  was  filed  for  en  account  of 
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moneys  received  by  McCracken  to  the  use  of 
tbe  coinpl{ilnant  in  tbe  sale  of  lands  conveyed 
by  tbe  complainant  to  the  defendant  in 
trnst  for  complainant.  The  fact  was  that 
It  had  been  so  conveyed  by  complainant  to 
defendant  In  fraud  of  complainant's  credi- 
tors, and  that  no  written  declaration  of 
trust  had  been  made.  It  was  held  that  tbe 
money  could  not  be  held  to  have  been  re- 
ceived In  a  fiduciary  capacity,  because  there 
could  be  no  trust  In  the  case,  first,  because 
no  trust  was  declared  In  writing;  and,  sec- 
ond, because  the  fact  that  the  conveyance 
as  between  the  parties  was  valid  and  bind- 
ing, and  the  complainant  could  never  have 
recovered  back  the  land  from  the  defendant 
on  the  ground  of  a  lack  of  consideration  for 
the  conveyance,  but  was  absolutely  bound  by 
it  I)ecause  made  to  defraud  creditors.  Tbe 
learned  Vice  Chancellor  does.  Indeed,  cite 
'and  comment  upon  many  of  the  cases  I  have 
already  cited,  and  relies  upon  them  to  show 
that  only  a  technical  trust,  so  called.  Is 
within  tbe  meaning  of  the  words  "fiduciary 
capacity"  as  used  In  tbe  seventeenth  section 
of  the  bankrupt  act  But  with  great  re- 
spect I  do  not  think  that  that  question  was 
involved  in  the  case  before  him,  and,  further, 
I  am  of  the  opinion  that  the  case  Is  clearly 
distinguishable  from  the  present 

Tbe  complainant  herein  appeared  liefore 
the  Judge  in  bankruptcy,  and  objected  to  the 
discharge  of  the  defendant  on  the  ground  of 
fraud  In  the  creation  of  the  debt,  and  the 
learned  judge  was  unable  to  find  any  fraud 
in  tbe  case  as  presented  to  blm,  which  was 
Bimidy  tbe  pleadings  In  the  salt  In  equity 
which  resulted  In  the  decree.  I  do  not  find 
from  his  opinion  that  be  discussed  the  ques- 
tion of  fiduciary  capacity.  The  question 
whether  the  claim  is  excepted  from  the  dis- 
charge Is  one  for  tbe  forum  where  it  Is 
pleaded  to  determine,  and  hence  Is  oitlreiy 
within  the  jurisdiction  of  this  court  as  held 
in  Marshall  Paper  Ca  t.  Train.  102  Fed.  872, 
43  C.  g.  A.  38. 

I  have  already  referred  to  tbe  reasoning 
by  which  the  courts  have  held  that  the  ordi- 
nary relation  between  factor  and  principal 
was  not  fiduciary  witliln  the  meaning  of  that 
word  here  involved.  It  is  that  those  tranfr 
actions  are  mercantile  transactions  in  which 
the  principal  must  have  known  that  his 
factor  would.  In  the  ordinary  course  of  busi- 
ness, mingle  the  money  received  from  the 
sale  of  his  goods  with  his  own,  and  tbat  the 
ordinary  relation  of  debtor  and  creditor  arose 
out  of  ,  those  transactions,  and  that  It  was 
not  tbe  duty  of  the  factor  to  earmark  or  seg- 
regate the  proceeds  of  the  sale  of  his  princi- 
palis goods  and  remit  at  once.  In  fact  the 
ordinary  course  of  business  in  such  cases 
renders  such  restrictive  dealing  impracticable. 
Tbe  principal  often  obtains  from  the  factor 
money  In  advance  upon  his  goods,  and  the 
goods  are  not  sold  ordinarily  in  a  lump;  nor 
Is  tbe  payment  received  in  a  single  lump. 
TAe  principal  relies  upon  the  personal  re- 


sponsibility of  his  factor.  The  courts  held 
that  It  was  and  Is  contrary  to  public  policy, 
as  manifested  In  the  bankrupt  law,  to  ex- 
cept such  a  large  class  of  unfortunate  credlt- 
WB  from  Its  benefits.  Tills  consideration  cov- 
ers the  case  in  2  How.  (U.  S.)  202,  11  L.  Ed. 
236,  cited  hereinbefore,  and  all  cases  of  tbat 
character.  The  same  consideration  applies 
in  a  less  striking  degree  to  the  case  of  Hen- 
nequin  v.  Clews.  There,  as  we  all  know,  Mr. 
Clews,  like  all  bankers  engaged  in  tbe  busi- 
ness of  issuing  letters  of  credit,  had  numer- 
ous letters  of  credit  outstanding  in  various 
parts  of  this  country  and  Europe.  He  could 
not  at  any  moment  know  how  many  drafts 
had  been  drawn  against  him  upon  which  he 
was  liable.  He  could  only  know  the  lex- 
tent  of  his  possible  liability  at  any  moment. 
He  did  know  that  his  failure  to  meet  one 
of  those  drafts  would  create  great  distur- 
bance in  mercantile  circles,  and  be  was  Justi- 
fied by  mercantile  customs  in  going  to  ex- 
treme lengths  In  saving  himself  from  a  de- 
fault in  accepting  and  paying  any  such  draft, 
and  tbat  It  was  to  the  Interest  of  tbe  holders 
of  bis  letters  of  credit  especially  of  those 
who  had  drawn  against  bim„that  his  insol- 
vency should  be  averted.  Among  those  who 
may  have  drawn  upon  him  was  Hennequin. 
Under  these  circumstances  It  is  by  no  means 
a  stretch  to  say  that  mercantile  usage  Jnstl- 
fled  him  in  devoting  all  these  collaterals 
which  he  held  as  security  from  the  holders 
of  his  letters  of  credit  to  protect  himself  and 
his  customers,  if  practicable,  from  the  conse- 
quences of  failure  to  protect  the  drafts  drawn 
by  tbe  holders  of  the  letters.  The  situation 
brings  blm  without  the  ipolicy  of  the  law. 

Coming  now  to  tbe  case  In  hand,  I  find  tbe 
present  case  not  within  the  principle  upon 
which  those  cases  were  founded,  nor  within 
tbe  facts  involved  In  those  cases.  It  bad 
nothing  of  a  mercantile  character.  The  de- 
fendant was  not  engaged  in  any  business 
which  required  the  use  of  mon^.  He  had 
no  bank  account,  and  opened  one  in  his  own 
individual  name  with  the  very  money  banded 
to  him  by  complainant's  Intestate,  and  Im- 
mediately after  the  Intestate's  death  drew  it 
out  of  bank  for  bis  personal  use.  I  think 
the  .case  is  clearly  within  the  case  of  White 
T.  Piatt,  supra,  and  is  within  the  definition 
of  the  words  "fiduciary  capacity"  found  in 
the  beadnote  to  Clark  v.  Iselln,  supra,  and 
it  is  also  within  tbe  case  of  Fulton  v.  Ham- 
mond, decided  by  Judge  Pardee  in  tbe  federal 
court  and  cited'  above.  It  is  also  within  the 
ruling  of  tbe  Supreme  Court  of  South  Dakota 
In  Shipley  v.  Ptetts  (1903)  97  N.  W,  1,  17  8. 
D.  357.  There  the  plaintiff,  the  proprietor 
of  a  laundry,  employed  tbe  defendant  as  a 
distributor  and  collector  of  laundry  mateMal 
and  to  collect  from  the  patrons  of  tbe  laundry 
their  current  dues  and  return  the  same  to 
the  plaintiff,  less  the  defendant's  commis- 
sions.' In  an  action  to  recover  tbe  moneys  so 
collected  and  not  paid  over,  defendant  set 
up  bis  discbarge  In  bankmptcjr,  and; 
uigitized  by ' 
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relying  mainly  on  White  v.  Piatt,  In  re  Klm- 
bal,  Fulton  v.  Hammond,  and  other  cases  In 
the  same  line,  held  the  discharge  no  bar.  It 
Is  true  the  court  did  hot  refer  to  the  cases  I 
have  reviewed  decided  by  the  Supreme  Court 
of  the  United  States.  As  applicable  to  the 
whole  position  here,  I  refer  to.  the  case  of 
Burdlck  v.  Garrlck,  decided  In  the  Vice  Chan- 
cellor's Court  by  Vice  Chancellor  Stuart,  and 
affirmed  on  appeal  by  Lord  Chancellor  Hath- 
erly  and  Sir  G.  M.  OUtard,  Lord  Justices. 
L.  R.  6  Ch.  App.  233  (1870).  There  the  contest 
was  over  a  sum  of  money  held  by  an  agent 
acting  under  a  power  of  attorney  to  sell 
lands  with  power  to  Invest  the  proceeds  for 
the  benefit  of  the  principal.  In  the  agent's 
own  or  any  one's  else  name.  The  agent  never 
did  Invest  the  money,  but  deposited  It  in  a 
bank  to  the  credit  of  a  firm  of  which  he  was 
a  member,  and  It  was  held  that  the  agent 
could  not  set  up  the  statute  of  limitations, 
and  that  the  bill  in  equity  was  a  proper 
remedy.  The  Judges  distinguished  Foley  v. 
Hill,  2  H.  of  L.  35,  where  it  was  held  that  the 
relation  between  an  ordinary  depositor  In  a 
bank  was  not  that  of  trustee  and  cestui  que 
trust,  but  of  ^ebtor  and  creditor.  That  case 
has  the  same  characteristic  as  that  of  White 
T.  Piatt,  Fulton  v.  Hammond,  and  Shipl^  t. 
Platts,  above  cited,  namely,  that  the  money 
or  property  was  placed  in  the  hands  of  the 
defendant  for  a  specific  purpose  which  made 
him  a  trustee  and  his  situation  that  of  a  fidu- 
ciary. But,  whatever  may  have  been  the 
character  in  which  the  defendant  herein  re- 
ceived the  money  in  the  first  Instance,  there 
can  be  no  doubt  as  to  the  character  In  which 
he  held  it  at  and  after  the  death  of  the  in- 
testate. That  death  dissolved  the  partner- 
ship at  once,  and  the  defendant's  legal  title 
to  the  money  became  absolute;  but  he  held 
that  legal  title  strictly  in  trust  for  the  com- 
plainant's intestate.  No  business  had  ever 
been  done  imder  the  partnership,  so  that  he 
had  no  title  on  a  settlement  of  the  partner- 
ship aftalrs  to  any  part  of  It  Feeling  the 
force  of  this,  he  set  up  in  bis  answer  to  this 
action  an  absolute  title  in  the  whole  sum  un- 
der what  he  alleged  to  be  the  contract  be- 
tween the  parties, '  namely,  that  he  was  to 
have  that  money*  not  as  a  contribution  to 
the  partnership  funds,  but  as  compensation 
to  himself  personally  for  giving  up  his  pres- 
ent position  as  salesman.  I  found  that  issue 
against  him  expressly,  and  I  found  impliedly 
that,  as  the  partnership  business  had  been  ar- 
rested and  the  partnership  dissolved  by  the 
death  of  Intestate  before  anything  had  been 
done  under  it,  the  complainant  was  entitled 
to  the  whole  fund. 

I  have  said  that  on  the  death  of  the  In- 
testate the  partnership  was  at  once  dissolved, 
and  the  absolute  legal  title  to  the  money  be- 
came vested  in  the  defendant,  and  that  be 
held  it  in  trust  for  the  partnership,  which  in 
this  case  amounted  to  holding  it  in  trust  for 
the  complainant's  intestate.  It  was  on  this 
ground  that  the  action  was  brought  and 


mahitalned  in  this  court  That  this  is  the 
true  statement  of  the  relations  between  the 
parties  cannot  be  doubted.  In  Lewln  <»i 
Trusts  (8th  Ed.,  reprint  by  Flint,  1888)  p.  377, 
this  relation  of  partners  to  each  other  is  dis- 
tinctly recognized,  and,  while  it  has  be&x  held 
that  that  relation  does  not  go  so  far  as  to  pre- 
vent the  application  of  the  statute  of  limita- 
tions, it  seems  quite  clear  that  the  relation 
between  the  personal  representatives  of  the 
deceased  partner  and  the  surviving  partner 
Is  quite  distinct  from  that  between  a  prin- 
cipal and  his  factor  or  agent  in  the  ordinary 
mercantile  relation  out  of  which  an  action  of 
assumpsit  at  lav  will  arise,  and  the  univer- 
sal rule  Is  that  resort  must  be  had  to  a  court 
of  equity.  It  is  true  that  the  doctrin^  that 
the  surviving  partner  holds  the  property  of 
the  partnership  In  trust  for  the  personal  rep- 
resentatives of  the  deceased  partner  has  been 
r^udiated  and  the  contrary  held  in  cases 
where  the  rights  of  third  parties  or  the 
statute  of  limitations  was  Involved.  The 
leading  case  on  that  subject  Is  Ejioz  v.  Gye 
(1872)  5  Eng.  &  Ir.  Ap.  Cases,  656.  There 
the  sole  question  was  the  operation  of  the 
statute  of  limitations.  Lord  Westbury  uses 
the  following  language:  "Another  source  of 
error  in  this  matter  Is  the  looseness  with 
which  the  word  trustee'  Is  frequently  used. 
The  surviving  partner  Is  often  called  a  'trus- 
tee,' but  the  term  is  used  iHaccnrateiy.  He  Is 
not  a  trustee,  either  expressly  or  by  implica- 
tion. On  the  death  of  a  partner  the  law  con- 
fers on  his  representatives  certain  rights  as 
against  the  surviving  partner,  and  imposes 
upon  the  latter  correspondent  obligations.  The 
surviving  partner  may  be  called,  so  far  as 
these  obligations  extend,  a  trustee  for  the 
deceased  partner;  but,  when  these  obliga- 
tions have  been  fnifllled,  or  are  discharged, 
or  terminate  by  law,  the  supposed  trust  Is  at 
an  end."  Against  this  mere  dictum  Lord 
Hatherly,  at  page  678,  vigorously  protests. 
The  other  law  lords.  Lord  Chelmsford  and 
Lord  Colonsay,  agreed  that  the  statute  of  limi- 
tation applied,  without  discussing  the  ques- 
tions of  the  fiduciary  relations  between  the 
parties  or  relying  on  It  All  agreed  that  the 
bill  In  chancery  was  the  proper  remedy. 
Lord  Westbury  did.  Indeed,  hint  that  the  old 
action  at  law  for  an  account  would  I1&  Mr. 
Clement  Bates,  in  his  treatise  on  the  Law  of 
Partnership  (volume  2,  §i  718,  719),  reviews 
the  language  in  Knox  v.  Gye  with  ability, 
and  cites  cases  In  support  of  his  criticism. 
Whatever  may  be  the  proper  language  to 
apply  to  and  describe  the  relation  existing 
between  the  complainant's  intestate  and  the 
defendant  It  is  quite  clear  that  the  obliga- 
tions arising  out  of  the  circumstances  under 
which  the  defendant  became  Indebted  to  the 
complainant's  Intestate  were  not  in  the  ordi- 
nary course  of  mercantile  business,  and  did 
not  give  rise  to  the  right  to  sue  an^  recover 
In  an  ordinary  action  at  law,  because  it  was 
within  the  province  of  the  defendant  to  set 
up  and  prove  that  the  fond  had  become  in- 
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Tolved  and  depleted  by  legitimate  use  In  the 
partnership  venture  to  which  it  was  contrib- 
uted as  capital  before  that  partnership  was 
dissolved  by  death;  hence  the  complainant's 
proper  remedy  was  a  bill  In  this  court  for  an 
accounting,  precisely  as  if  such  a  state  of 
facts  as  I  have  Indicated  had  existed. 

Now,  If  we  go  back  and  review  the  opinions 
In  the  cases  I  hare  cited,  we  will  find  that 
this  distinction  In  the  proper  remedies  is  ad- 
verted to,  and  In  a  measure  relied  upon.  In 
determining  whether  the  debt  is  or  not  barred 
by  the  discharge.  It  is  hardly  necessary  to 
advance  arguments  to  show  that,  the  trust 
relation  being  established,  the  use  of  the  fund 
for  his  individual  benefit  was  a  misappropri- 
ation within  the  meaning  of  that  word  in  the 
act.  For  these  reasons  I  am  of  the  opinion 
that  the  defendant's  debt,  manifested  by  the 
decree,  is  not  discharged  by  the  decree  of  the 
bankrupt  court. 

The  next  defense  set  up  by  the  defendant 
is  bis  Inability  to  pay.  For  this  he  relies 
apon  his  ex  parte  affidavit  read  at  the  bear- 
ing. In  which  he  says  he  has  a  wife  and  one 
child,  and  receives  $30  per  week,  or  $1,560 
per  year,  salary,  and  therefore  be  cannot 
pay  anything.  The  same  excuse  was  set  up 
In  answer  to  proceedings  similar  to  these  in- 
stituted after  decree  and  before  bankruptcy 
proceedings  were  taken.  Then,  as  now,  the 
defendant  relied  upon  his  ex  iKtrte  affidavit 
Of  course,  the  complainant  is  entitled  to  have 
the  defendant 'subjected  to  examination.  In 
the  former  case  the  proceedings  were  drop- 
ped or  suspended  on  a  verbal  undertaking,  at 
my  suggestion,  that  the  defendant  should  pay 
|6  per  wedc,  which  he  did  for  two  weeks 
and  then  took  bankruptcy  proceedings.  In 
the  present  case  I  think  It  will  be  no  hard- 
ship on  the  defendant  to  contract  his  living 
expenses  to  the  extent  of  |5  per  week.  This 
is  a  mere  suggestion  to  save  expense  and  need 
not  be  accepted  by  either  party,  but  each  may 
fall  bade  on  the  regular  practice  of  an  oral 
examination.'  The  case  is  clearly  one  Justify- 
ing the  extraordinary  process  of  the  court. 
The  obligation  which  Is  the  foundation  of 
this  suit  arose  as  soon  as  the  intestate  died. 
It  was  then  the  duty  of  the  defendant  to  pre- 
serve the  fund  so  that  he  could  account  for 
and  pay  it  over  to  the  personal  representa- 
tives of  the  deceased  when  appointed  and 
duly  accredited.  The.  equitable  wrong  com- 
mitted by  the  defendant  was  the  misappro- 
priation of  that  fund  by  treating  It  as  his 
own  and  applying  It  to  his  personal  use. 

If  the  complainant's  right  had  been  a  legal 
one,  enforceable  In  a  court  of  law,  It  would 
have  warranted  process  against  the  body. 
As,  however,  his  right  was  an  equitable  one, 
and  enforceable  in  this  court,  he  is  entitled  to 
the  corresponding  remedy  of  this  court,  sub- 
ject, however,  to  this  exception :  That  while 
in  a  court  of  law  the  process  against  the  body 
would  be  Issued  without  regard  to  the  de- 
fendant's personal  ability  to  pay,  and  he  be 


remitted  to  his  remedy  by  Insolvent  proceed- 
ings, In  this  court  he  will  not  be  deprived  of 
his  liberty  If  it  appears  in  advance  that  he  Is 
unable  to  respond  and  obey  the  order  of  the 
court.  This  view  Is  entirely  In  accord  with 
that  of  the  Court  of  Errors  and  Appeals  In 
Grand  Lodge  Knights  of  Pythias  v.  Jansen  et 
al.,  62  N.  J.  Eq.  737, 48  Atl.  526.  The  founda- 
tion of  the  decree  in  that  case,  as  shown  by 
the  opinion  In  the  original  cause  (56  N.  J.  Eq. 
63,  38  Atl.  341),  was,  briefly,  as  follows :  Jan- 
sen and  others  were  members  of  Oermanla 
Lodge  No.  50  of  the  Knights  of  Pythias,  and 
became  dissatisfied  with  some  of  the  conduct 
of  the  Grand  Lodge,  and,  being  aware  that 
any  failure  to  obey  and  observe  the  laws  of 
the  Grand  Lodge  would  result  In  a  forfeiture 
to  the  Grand  Lodge  of  all  the  funds  of  the 
inferior  lodge,  amounting  to  hundreds  of  dol- 
lars, deliberately  set  to  work  and.  In  defiance 
of  an  Interlocutory  order  of  this  court,  dis- 
tributed the  money  among  themselves.  The 
result  was  that  later  on  a  final  remedial  de- 
cree was  made  against  all  of  them  who  ac- 
tively engaged  in  the  scheme,  and  they  were 
directed  to  pay  the  money  to  the  Grand 
Lodge.  Failing  so  to  do,  proceedings  in  at- 
tachment were  taken  against  them  on  two 
grounds:  First,  for  punitive  purposes.  In  dis- 
obeying the  interim  restraining  order  of  the 
court;  second,  remedial  to  the  Grand  Lodge 
for  not  paying  over  the  money  in  obedience 
to  the  final  decree.  The  real  basis  of  the 
final  decree  was  the  wrong  appropriation  of 
the  money  in  their  hands  after  they  had  been 
enjoined  by  this  court  On  those  contempt 
proceedings  Jansen  and  others  were  adjudged 
guilty  of  contempt,  and  committed  to  the  cus- 
tody of  the  sherifT.  An  appeal  was  taken 
from  that  order.  The  matter  was  argued  both 
above  and  below  by  able  counsel.  Neither  in 
the  court  below,  nor  on  appeal,  was  the 
point  taken  that  proceedings  against  the  body 
were  not  proper  or  lawful,  but  the  order  below 
was  reversed  on  the  single  ground  that  It 
appeared  by  the  affidavits  already  in  the  case 
that  the  defendants  were  unable  to  pay  the 
money,  and  therefore  the  Imprisonment 
should  not  be  imposed. 


\        .  (72  N.  J.  Bq.  492) 

STANDARD  OIL  CO.  t.  BUCHI  et  ux. 

(Court  of  Chancery  of  New  Jersey.     April  17, 
1007.) 

1.  Easements— Extent    OX   Right— Bevoca- 

TIOH. 

A  deed  whereby,  for  a  cash  consideration 
named  and  the  payment  of  damages  to  be  as- 
certained by  disinterested  persons  on  oath,  one 
grants  the  right  to  lay  pipes  for  the  transporta- 
tion of  petroleum,  together  with  all  the  rights 
and  privileges  necessary  to  the  enjoyment  of 
the  grant  and  the  removal  of  the  pipes,  the 
pipes  to  be  laid  within  10  feet  of  the  line  of 
the  grantor's  property,  docs  not  convey  a  mere 
easement  in  gross  nor  a  license  which  may  be 
revoked  at  the  will  of  the  grantor,  and  it  is 
not  revoked  by  its  assignment  Uh  S  tWM/94^ 
son.  uigitized  by  VJtJO^TL 
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2.  Save. 

Under  a  grant  of  right  to  lay  pipes  in 
land  to  convey  petroleum,  the  exercise  of  the 
i-ight  by  the  laying  of  a  single  pipe  and  later 
of  a  second  pipe  does  not  define  the  extent  of 
the  easement  so  as  to  prevent  the  laying  of  a 
third  pipe. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.   17,   Easements,    §S   97,    120.] 

3.  Same— Effect  of  Lapse  of  Time. 

..  Under  a  grant  of  right  to  lay  pipes  in 
land  to  convey  petroleum,  tiie  mere  lai>so  of 
time  does  not  atfect  the  right  of  the  grantee  to 
lay  additional  pipes. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  17,  Easements,  §S  97,  120.] 

Action  by  the  Standard  Oil  Company 
against  Robert  Buchl  and  wife.  Heard  on 
order  to  show  cause  why  Injunction  should 
not  Issue.    Injunction  granted. 

Gilbert  Collins,  for  complainant  JT.  Bmll 
Walscbeld,  for  defendants. 

PITNETT,  Advisory  Master.  The  object 
of  the  bill  Is  to  obtain  Judicial  restraint  pre- 
venting the  defendant  from  Interfering  by 
strong  hand  and  serious  threats  of  violence 
with  the  complainant's  work  in  laying  across 
the  lands  of  the  defendant  In  Bergen  county 
a  line  of  pipe  for  the  transportation  of  oil. 
At  and  Just  before  the  filing  of  the  bill  tbe 
complainant  bad  placed  on  the  premises  of 
the  defendant  a  number  of  Joints  of  pipe, 
and  had  leaded  them  together,  ready  to  be 
burled  beneath  the  earth,  and  Its  workmen 
were  about  to  excavate  a  trench  for  that 
purpose,  when  they  were  driven  from  the 
premises  hy  threats  of  the  defendant's  daugh- 
ter to  shoot  them,  accompanied  with  the 
actual  presentation  of  a  pistol. 

The  complainant  claims  tbe  right  In  ques- 
tion by  virtue  of  a  deed  dated  the  30th  day 
of  October,  1882,  and  duly  recorded  on  the 
6th  day  of  December,  1882,  in  tbe  clerk's 
office  of  Bergen  county,  where  the  lands  lie, 
between  James  H.  Kingsiand,  predecessor 
In  title  of  the  defendant  and  then  the  owner 
of  the  lands  In  question,  and  one  John  B. 
Barbour,  under  whom  the  complainant 
claims.  That  deed,  or  so  much  of  It  as  Is 
necessary  for  present  purposes,  is  as  follows: 
"Wltnesseth:  Tbat  for  and  In  considera- 
tion of  five  dollars  in  band  paid,  the  receipt 
of  which  Is  hereby  acknowledged  and  the 
further  sum  of  twenty  dollars  to  be  paid 
before  any  pipe  is  laid,  the  party  of  the  first 
part  his  belrs  and  assigns,  hereby  grants 
to  the  party  of  the  second  part,  bis  heirs  and 
assigns,  the  right  of  way  to  lay  pipes  for 
the  transportation  of  petroleum;  and  oper- 
ate the  same  on,  over  and  llirough  bis  lands 
In  said  County  of  Bergen,  In  said  State  of 
New  Jersey,  described  in  a  certain  deed  dat- 
ed Sept  13th  1881,  and  recorded  In  the  Coun- 
ty Clerk's  office  of  Bergen  County,  In  book 
Z-10  page  542  of  deeds,  together  with  all 
the  rights  and  privileges  incident  and  neces- 
sary to  tbe  enjoyment  of  this  grant,  and  tbe 
removal  of  said  pipes.    In  further  considera- 


tion of  said  grant  and  demise,  the  party  of 
the  second  part  hereby  agrees  to  bury  the 
said  pipes  a  sufficient  depth,  so  as  not.  to 
interfere  with  the  cultivation  of  tbe  soil, 
at  least  three  feet,  and  to  pay  any  and  all 
damages  which  may  arise  from  the  laying, 
maintaining  or  operating  of  said  pipe  lines, 
said  damages  if  not  mutually  agreed  upon, 
to  be  ascertained  and  determined  by  three 
disinterested  persons  on  oatta,  one  thereof 
to  be  appointed  by  tbe  party  of  the  first 
part,  bis  belrs  and  assigns,  one  by  the  party 
of  the  second  part,  his  heirs  and  assigns,  and 
the  third  by  the  two  so  appointed  as  afore- 
said, and  the  award  of  such  three  persons 
shall  be  final  and  conclusive.  It  is  under- 
stood and  agreed  between  the  parties  hereto 
that  said  pipe  lines  are  to  be  laid  within 
ten  feet  of  the  southerly  lines  of  the  above 
described  property,  excepting  where  there 
are  angles  In  said  property  lines  at  which 
points  such  defiectlons  shall  be  made  there- 
from as  the  surveyor  of  the  party  of  the 
second  part  may  decide  to  be  necessary. 
Witness  our  hands  and  seals  the  day  and 
year  first  above  written.  [Signed]  Jas.  H. 
KIngsIand.  [Seal.]  J.  B.  Barbour.  [Seal.]** 
The  bill  alleges,  and  In  this  respect  Is  sup* 
ported  by  the  aflldavlts,  or  at  least  is  not 
disputed  on  this  motion,  that  the  grantee, 
Barbour,  wa«  a  mere  agent  or  trustee  for 
procuring  tbe  right  of  way  (and  land  for 
pumping  stations)  for  a  continuous  under- 
ground series  of  pipes  conducting-  petroleum 
from  Pennsylvania  and  other  oil-bearlng 
regions  to  tide  water.  Tbat  in  1880  be  pur- 
chased certain  land  in  Bergen  county  from 
a  Mrs.  Zabrlskle,  and  an  adjoining  tract 
from  one  Knowles,  for  Hie  purpose  of  a 
pumping  station,  which  be  Immediately  con- 
veyed to  tbe  Standard  Oil  Company,  and 
tbat  tbe  deed  above  mentioned  from  Kings- 
land  was  also  taken  by  said  Barbour  as  a 
part  of  the  right  of  way  for  a  great  pipe 
line  system  for  conducting  oil  from  the  oil 
regions  to  tide  water,  and  shortly  afterwards 
was  assigned  and  conveyed  to  the  complain- 
ant and  a  continuous  line  of  oil-bearlng  pipe 
was  laid  over  It,  including  tbe  Klngsland 
strip,  and  pumping  stations  erected  and  the 
pipe  line  put  In  use  for  the  purpose  of  con- 
veying oil,  and  has  been  In  use  ever  since; 
that  later  on,  in  ISdl,  a  second  pipe  line  was 
laid  alongside  tbe  first  along  the  entire  length 
of  the  Klngsland  property  and  put  In  Im- 
mediate use,  and  that  the  object  of  the  pres- 
ent proposed  interference  with  the  soil  of 
the  defendant  is  to  lay  a  third  pipe  line 
over  the  whole  right  of  way  close  beside  tbe 
first  Tbe  justification  set  up  by  the  defend- 
ant amounts  to  a  demurrer  to  the  bill,  and 
the  argument  In  its  support  may  be  brl^y 
stated  as  follows:  That  the  grant  contained 
In  the  Klngsland  deed  amounted  to  no  more 
tbaa  the  grant  of  an  easement  without  the 
naming  of  any  dominant  tenement,  and 
therefor  amounted  to  no  more  than  an  ease- 
ment In  gross,  which  was  ^ot  assignable, 
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and  bmce  amounted  to  a  mere  license,  and 
was  determinable  at  the  will  of  tbe  licen- 
■or;  that  the  llcoiae  was  in  law  Immediate- 
ly abandoned  by  the  assignment  thereof, 
and  that  it  was  also  formally  determined  by 
a  notice  of  Tevocation  given  by  the  defend- 
ant Buchl  to  the  complainant,  dated  March 
8,  1907,  and  annexed  to  the  bill  of  complaint 
The  first  Inquiry  naturally  Is:  what  is  the 
tme  character  of  the  grant  in  question?  Is 
it  properly  classified  either  as  a  mere  ease- 
•ment  or  as  a  mere  revocable  license?  It  is 
to  be  observed.  In  the  first  place,  that  It  is 
an  Instrument  under  seal,  and  expresses  to 
be  for  a  valuable  consideration  presently 
paid,  with  the  provision  for  the  ascertain- 
ment of  a  further  consideration  In  a  mode, 
the  reasonableness  of  which  seems  to  me  to 
be  quite  apparent  and  which  has  not  been 
attacked  In  the  argument  In  the  next  place. 
It  Is  not  a  mere  promise  to  do  something  in 
the  futnre,  nor  is  it  a  mere  permission,  but 
It  is  a  grant  in  prsesentl,  and  it  is  not  a 
mere  privilege  given  to  the  grantee  which 
can  be  considered  as  merely  personal  to 
him,  snch  as  a  privilege  to  wander  over 
ground  with  or  without  the  privilege  of 
htmtlng  or  fishing,  bat  it  is  made  to  the 
grantee,  bis  beira  and  assigns.  Then  it  is 
not  the  mere  privilege  to  walk  or  pass  over 
land  without  the  right  to  disturb  the  soil, 
as  Is  a  right  of  way,  but  It  Is  a  "right  to 
lay  down  pipes  for  the  transportation  of 
petroleum  and  to  operate  the  same  over" 
the  lands,  'together  with  all  the  right  and 
privileges  Incident  and  necessary  to  the  en- 
joyment of  the  grant  and  the  removal  of  the 
pipes."  This  grants  rights  In  the  soil  in 
perpetuo.  Now  just  here  the  defendant  at- 
tempts to  meet  this  aspect  of  the  case  by 
setting  up  that  he  does  not  propose  to  dis- 
pute or  disturb  what  has  already  been  done 
under  the  so-called  license,  or  to  interfere 
with  the  complainant  in  the  enjoyment  of 
its  works  already  on  bis  land,  but  he  claims 
the  right  to  prevent  any  further  exercise  of 
the  rights  mentioned  in  the  grant  Nor 
does  be  contend  that  the  right  to  lay  the 
third  line  of  pipes  Is  not  Included  in  the 
terms  of  the  grant  Nor  does  he  contend 
that  there  is  anything  Inequitable  in  the  com- 
plainant's standing  before  the  court.  On  the 
contrary,  he  pnts  himself  on  the  bold,  bare 
ground  that  because  there  was  no  dominant 
tenement  mentioned  In  the  grant  to  which 
what  would  have  been  an  easement  was  ap- 
purtenant or  appendant,  the  easement  so 
called  became  one  In  gross  and  not  assign- 
able, and  by  Its  attempted  assignment  ceased 
to  exist  In  law,  or  at  least  degenerated  Into 
a  mere  license  revocable  so  far  as  not  acted 
upon.  Now,  Is  it  possible  to  treat  the  docu- 
ment In  question  as  having  no  greater  force 
than  that?  .  The  doctrine  contended  for,  if 
logically  applied,  leads  to  this  result:  If 
Mr.  Barbour  had  paid  Mr.  KIngsland  $1,000 
in  cash  for  this  grant,  and  had  the  next 
day  assigned  It  to  the  complainant,  it  would 


have  been  possible  for  KIngsland  to  have  im- 
mediately  destroyed  the  value  in  the  law  of 
his  grant  by  a  formal  revocation  of  it,  and 
the-  complaioant  would  have  had  no  relief 
in  equity  by  showing  that  Barbour  was  act- 
ing merely  as  Its  agent;  for  it  is  not  coo- 
tended  by  the  defendant  that  the  Standard 
Oil  Company  has  not  the  capacity  In  law  of 
holding  the  title  to  and  operating  a  pipe  lin« 
such  as  that  described  and  In  actual  use. 
And  it  Is  to  be  observed  that  the  question 
is  not  whether  in  the  then  present  condition 
Of  the  law  the  Standard  Oil  Company  had 
the  right  to  acquire  by  condemnation  pro- 
ceedings the  lands  and  rights  of  way  for 
Its  pipe  line  and  pumping  stations  from  the 
western  oil  fields  to  tide  water,  but  the  ques- 
tion Is  whether,  having  first  purchased  the 
lands  and  rights  of  way  through  agents,  by 
means  of  divers  conveyances  which  did  not 
disclose,  so  far  as  relates  to  mere  rights  of 
way,  any  termini  or  dominant  tenement,  it 
could  have  been  prevented  by  any  one  of  the 
grantors  from  proceeding  to  lay  Its  pipe 
across  the  grantor's  land,  or,  rather,  whether, 
baving  acquired  title  In  that  manner,  by 
grants  which  provided  in  effect  the  right 
to  add  to  its  pipe  line  from  time  to  time, 
and  having  acted  upon  those'  grants  so  ob> 
talned,  and  having  built  a  great  trunk  line 
and  being  in  possession  and  use  thereof.  It 
may  be  prevented  from  adding  thereto  on  the 
ground  here  taken.  The  question  is  a  serious 
one,  and  has  received  my  careful  considera- 
tion, aided  by  elaborate  arguments  by  coun> 
ael.  It  is  serious  because  it  is  quite  notorious 
that  it  has  been  a  common  practice  In  start- 
in?  CTeat  enterprises  of  this  character  to  ac- 
quire necessary  rights  in  the  manner  here 
adopted. 

Now,  to  return  again  to  the  grant  itself. 
In  addition  to  the  characteristics  already 
noticed,  it  is  to  be  remarked  that  the  ob- 
ject of  the  grant  Is  mentioned,  namely^  the 
transportation  of  petroleum.  Now,  It  wail 
then  common  knowledge  that  petroleum  was 
produced  mainly,  if  not  entirely,  in  western 
Pennsylvania  and  regions  to  the  west  of  that 
locality,  hundreds  of  miles  from  the  locus 
In  quo,  and  that  its  principal  place  of  prep- 
aration by  refinement  for  market  and  dis- 
tribution was  in  or  near  the  city  of  New 
York.  Now  it  seems  to  me  that,  under  these 
conditions,  the  grantor  and  bis  assigns  are 
chargeable  with  notice,  from  the  very  lan- 
guage of  the  grant,  that  this  line  of  pipes 
was  to  extend  from  the  various  sources  of 
the  crude  petroleum  to  tide  water,  and  that, 
from  the  very  nature  of  the  case.  It  was  not 
a  mere  easement  which  granted  to  a  domi- 
nant tenement  a  right  or  privilege  in  a  serv- 
ient tenement.  And  I  think,  further,  that 
the  grantor  conld  not  have  supposed  that 
the  grantee,  Barbour,  expected  himself  per- 
sonally to  exercise  the  right  granted,  but 
that  It  would  be  transferred  to  some  corpora- 
tion for  exercise  in  connection  with  many 
other  like  grants;  th*  whole 
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through  route  from  the  oil  regions  to  tide 
water.  Now,  with  these  preliminary  re- 
marks. Is  It  possible  to  conceive  that  the  Idea 
of  an  easement  requiring  a  dominant  ttoe- 
ment  could  have  been  in  the  minds  of  the 
parties,  and,  further,  Is  it  possible  that  the 
grant  could  be  construed  to  be  one  Involving 
a  dominant  tenement  to  which  It  was  ap- 
purtenant? The  idea  underlying  the  ordi- 
nary easement  Is  that  It  Is  at  the  expense 
of  one  tenement,  called  the  "servient"  tene- 
ment, and  for  the  benefit  especially  of  an- 
other tenement,  called  the  "dominant"  tene- 
ment Clearly  the  right  granted  by  the 
deed  in  this  case  was  not  of  that  character, 
and  hence  It  must  be  construed  by  rules  not 
applicable  to  those  of  ordinary  easements. 
There  was '  In  this  case,  and  could  in  the 
nature  of  things  be,  no  dominant  tenement. 
Nor  is  it.  In  its  essential  nature  a  license, 
nor  can  it.  be  reduced  in  Its  nature  In  that 
respect.  It  by  Its  terms  granted  a  permanent 
right  to  lay  the  pipe,  to  maintain  the  same, 
and  to  remove  the  same.  It  gave  an  interest 
la  the  land  quite  as  positive  and  as  perma- 
nent as  that  In  which  a  deed  Is  given  grant- 
ing the  right  to  lay  a  line  of  water  pipes  or 
to  erect  a  line  of  telephone  poles  across  the 
grantor's  land,  where  the  circumstances  in- 
dicate that  the  work  done  thereunder  was  to 
be  permanent.  From  these  considerations, 
based  on  general  and  familiar  principles,  I 
come  to  the  conclusion  that  the  defendant's 
position  Is  untenable,  especially  when  urged 
In  a  court  of  equity. 

Let  us  now  consider  some  of  the  authori- 
ties cited  by  the  learned  counsel  for  the  de- 
fendant. 

Among  the  first  of  those  Is  the  famous 
case  of  Ackroyd  v.  Smith,  10  C.  B.  (1  Scott) 
164.  That  was  the  case  of  the  conveyance 
of  a  piece  of  land  with  a  right  of  way  over 
other  lands  of  the  grantor  to  the  land  con- 
veyed, with  the  addition  of  the  words  "for 
all  purposes,"  and  It  was  held  that  an  as- 
signee or  grantee  of  the  land  so  conveyed 
could  not  Justify  under  the  grant  unless  be 
showed  that  the  act  done  under  It  would  be 
Justifiable  without  the  words  "for  all  pur- 
poses." That  was  in  effect  holding  that  a 
right  of  way  In  gross  was  not  assignable. 
It  was  a  case  of  pure  easement  of  way  which 
gave  no  interest  in  the  soil  Itself.  It  Is  prop- 
er to  remark  here  that  the  doctrine  so  es- 
tablislied  lias  been  confined  generally  to 
cases  of  pure  easements.  See  Goodrich  v. 
Burbank,  12  Allen  (Mass.)  459,  90  Am.  Dec. 
161,  and  see,  per  Earl,  J.,  in  Mayor,  etc.,  of 
New  York  v.  Law,  125  N.  T.  880,  392,  26  N. 
E.  471,  473,  where  he  says:  "It  is  quite  true 
that  easements  must  generally  be  appurte- 
nant to  some  land  or  estate,  and  that  there 
must  be  a  dominant  estate  to  which  the  ease- 
ment appertains  and  a  servient  estate  upon 
which  It  Is  imposed.  But  that  Is  not  true  of 
all  easements.  There  may  be  easements  in 
gross  which  are  not  appurtenant  to  any  land, 
and  which  the  owner  may  enjoy,  although 


be  does  not  own  or  possess  a  dominant  es- 
tate or  any  land  whatever.  Here  the  inten- 
tion was  to  create  an  interest  in  this  wharf 
by  this  grant  which  the  grantee  could  aijoy 
himself  or  convey  to  any  other  persons." 

The  next  case  cited  by  counsel  Is  Blast 
Jersey  Iron  Company  v.  Wright,  82  N.  J. 
Eq.  248.  That  was  the  case  of  a  license  or 
privilege  under  seal  given  by  the  owner  of 
certain  lands  to  one  Rude  whereby  the  own- 
er agreed  with  Rude,  his  executors,  adminis- 
trators, and  assigns,  that  he  and  they  should 
have  the  exclusive  right  and  privilege  of  rais- 
ing and  removing  ore  from  certain  lands  be- 
longing to  the  owner,  with  the  privilege  of  en- 
tering upon  them  for  the  purpose  of  raising 
and  removing  ore  and  erecting  buildings,  etc. 
Rude,  as  the  only  consideration,  agreed  to 
pay  the  owner  25  cents  per  ton  for  all  ore 
removed.  This  paper  was  executed  in  1857, 
and  all  that  was  done  under  It  was  to  dig 
a  hole  deep  enough  to  show  the  existence  of 
the  vein  of  ore.  It  was  then  abandoned  by 
Rude  and  his  assigns.  The  original  owner 
who  gave  the  instrument  passed  the  title 
to  his  son,  who  made  a  new  grant  or  llcoise 
to  a  new  party,  who  entered  and  worked  the 
mine.  It  was  held  by  Vice  Chancellor  Van 
Fleet  that  It  was  a  mere  license  and  not  a 
grant,  and  that  It  was  not  a  lease,  citing 
numerous  well-considered  authorities.  More- 
over, and  this  is  the  principal  ground  of  bis 
decision,  he  held  that  the  instrument  plain- 
ly showed  that  the  licensee  was  bound  to  en- 
ter within  a  reasonable  time  and  prosecute 
the  work  so  that  the  owner  would  receive  the 
consideration;  that  he  could  not  stand  by, 
like  a  dog  In  a  manger,  and  do  nothing,  and 
thereby  disappoint  the  owner  of  the  land  In 
what  was  his  reasonable  expectation,  namely, 
to  receive  the  royalty  of  25  cents  per  ton  of 
ore  as  provided  for  in  the  Instrument,  and 
that  his  conduct  In  that  respect  amounted  to 
an  abandonment  of  his  rights,  whatever  they 
were,  under  the  instrument 

The  next  case  cited  by  counsel  Is  Eckert  v. 
Peters,  55  N.  J.  Eq.  379,  36  Atl.  491.  In  that 
case,  one  Great,  t>eing  the  owner  of  a  sea 
front  tract  of  land  of  considerable  extent  ly- 
ing on  the  easterly  side  of  Ocean  avenue  in 
Monmouth  county,  and  reaching  from  tliat 
avenue  to  the  sea,  and  another  separate  tract 
on  the  west  side  of  Ocean  avenue,  granted 
the  tract  on  the  west  side,  which  was  capa- 
ble of  being  divided  into  several  tracts,  to  a 
grantee,  "together  with  the  free  use  and  full 
rights  of  suflScIent  land  on  my  sea  front  for 
bathing  puri)oses,  with  the  right  to  erect 
thereon  bath  houses  and  use  the  same  free 
of  charge  undisturbed  at  any  time."  It  was 
held  that  while  that  grant  gave  the  right  to 
future  owners  of  the  lands  on  the  west  side  a 
right  of  way  from  the  avenue  over  the  land 
on  the  east  side  to  the  sea,  yet  that  so  much 
of  the  grant  as  gave  the  right  to  erect  ba.tb- 
houses  and  use  the  same  free  of  charge  was 
revoked  by  the  death  of  the  grantor  and  sub- 
sequent conveyance.    The  learned  Vice  Chan- 
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cellor  held  that  a  strip  40  teet  wide  which 
had  been  set  apart  as  a  right  of  way  to  the 
shore  was  ample  for  that  purpoee.  He  then 
comments  upon  the  yagneness  and  uncertain- 
ty of  the  language  referring  to  bathhouses 
and  their  use,  the  nonllmltatlon  in  number, 
and  the  failure  to  locate  their  place  on  the 
large  tract  fronting  the  sea,  and  then  holds 
that  the  right  to  place  and  use  the  bathhouses 
was,  under  the  authorities,  a  mere  license, 
and  sustains  his  Judgment  by  abundant  au- 
thority and  sound  reasoning.  The  case  has 
no  application  here,  where  the  location  of  the 
pipes  and  their  object  are  clearly  defined  and 
the  permanent  estate  in  the  soil  is  given  by 
clear  and  proper  language.  The  difference  be- 
tween an  oil-bearing  pipe  laid  in  the  ground 
and  a  portable  bathhouse  is  quite  manifest. 

Another  case  relied  upon  by  counsel  is  Mitch- 
ell ▼.  D'OlIer,  68  N.  J,  Law,  375,  53  Atl.  467, 
59  L.  R.  A.  949.-  The  only  effect  of  that  deci- 
sion Is  to  hold  that  a  conveyance  of  land  bor- 
dering on  a  small  lake,  together  with  a  right 
of  boating  on  the  lake  for  pleasure  and 
amusement,  and  to  fish  therein  for  pleasure, 
and  to  cut  ice  therefrom  for  their  own  pri- 
vate domestic  use,  was,  under  the  circumstan- 
ces, a  clear  appurtenant  to  the  land  granted, 
although  no  words  so  expressly  declaring 
were  found  hi  the  deed,  and  that  these  rights 
passed  without  being  mentioned  as  an  ap- 
purtenant to  the  land  so  conveyed  In  a  subse- 
quent conveyance  to  a  third  party.  The  court 
does,  Indeed,  express  its  opinion  that  a  pri- 
vate easement,  accompanied  with  a  profit  ft 
prendre,  could  not  be  held  In  gross,  thus  ex- 
pressing a  preference  for  the  English  rule 
rather  than  the  rule  held  by  some  of  the 
American  statea  Such  expression  was  sim- 
ply for  the  purpose  of  showing  that  the  grant 
of  the  rights  in  the  lake  passed  as  an  ap- 
purtenant to  the  land  conveyed  without  any 
express  declaration  to  that  effect,  and  did  not 
pass  to  the  grantee  as  a  personal  right  or  In 
gross.  At  the  same  time  the  right  of  certain 
entitles  to  hold  the  rights  properly  exercised 
by  tbem  without  any  dominant  tenement  Is 
clearly  recognized  on  page  380  of  68  N.  J. 
Law,  page  469  of  63  Atl.  (69  L.  R.  A.  949). 
The  court  also  points  out  that,  according  to 
the  old  English  doctrine,  a  profit  &  prendre 
may  be  held  In  gross,  and  shows  an  error  In 
that  respect  in  the  language  used  In  the  opin- 
ion In  Cobb  V.  Davenport,  32  N.  J.  Law,  369. 

Another  case  cited  by  the  defendant  la 
Wilkins  V.  Irvine,  33  Ohio  St  138.  That  was 
a  writ  of  error  in  an  action  at  law  to  recover 
a  balance  due  for  the  purchase  money  of  a 
tract  of  land  agreed  to  be  sold  and  conveyed 
by  Irvine,  the  plaintiff,  to  Wilkins,  the  de- 
fendant below.  The  defense  set  up  by  Wil- 
kins by  answer  and  cross-petition  In  equity 
was  that  the  land  contracted  to  be  conveyed 
was  subject  to  an  easement  or  incumbrance 
arising  out  of  a  grant  in  writing,  but  unseal- 
ed, and  not  recorded,  given  by  certain  pre- 
vious ovmers  of  the  land  to  the  Cleveland 
Rolling  Mill  Company  of  a  right  to  lay  down 


across  the  land  and  permanently  maintain 
a  water  pipe  from  the  Cuyahoga  river  to  th« 
rolling  mills  works  for  the  purpose  of  carry- 
ing water  to  the  works,  and  that  the  grant 
had  been  executed  and  the  pipe  laid,  and  the 
defendant  prayed  a  rescission  of  the  con- 
tract The  answer  to  this  defense  was  that 
the  defendant,  Wilkins,  bad  no  knowledge  or 
notice  of  either  the  existence  of  the  pipe 
or  of  the  grant  and  therefore  was  able  to 
hold  the  property  free  and  clear  of  the  ease- 
ment The  defendant  by  his  counsel  In  ar- 
gument urged  that  he  (Wilkins)  should  not 
be  compelled  to  assist  Irvine  In  practicing  a 
fraud  upon  the  Rolling  Mill  Company.  On 
the  other  hand,  it  was  ui^^  by  counsel  for 
Irvine  that  under  the  peculiar  statutes  of 
Ohio  the  license  In  that  case,  not  being  under 
seal  and  recorded,  created'  no  incumbrance, 
and  the  extreme  ground  was  token  that  al- 
though the  former  owners  of  the  land  had 
in  the  grant  used  this  plain  language,  "We 
hereby  grant  to  said  company  the  right  to 
come  upon  said  lands  and  so  lay  said  pipes  at 
a  depth  of  not  less  than  two  feet  and  there 
permanently  to  maintain  the  same,  with  like 
privilege  at  any  time  for  repairs,  relaying  or 
removing,"  yet  that  although  fully  executed, 
for  wa^t  of  a  seal  it  was  a  mere  license  and 
revocable.  The  court  held  that  under  the 
stotute,  which  It  cltee  at  length  an  unsealed 
unacknowledged  paper  like  the  one  in  ques- 
tion could  create  no  incumbrance.  It  fur- 
ther held,  under  another  section  of  the  stat- 
ute, that  If  unrecorded,  It  must  be  deemed 
fraudulent  as  against  any  subsequent  bona 
fide  purchaser  without  notice.  The  court  in- 
timated no  opinion  on  the  question  of  an 
executed  or  nonexecnted  license  being  revoca- 
ble, but  put  their  decision  distinctly  on  the 
ground  that  the  defendant  had  no  right  In 
equity  to  a  rescission  because  he  was  a  bona 
fide  purchaser  without  notice.  The  decision 
was  by  a  majority  6t  three  against  two  of  a 
court  of  five  Judges.  The  result  of  the  deci- 
sion Is  simply  to  hold  that  a  bona  fide  pur- 
chaser without  notice  of  an  Incumbrance  can- 
not set  up  that  Incumbrance  In  any  court  as 
a  defense  to  a  suit  for  purchase  money. 

The  def«idant  also  cites  the  famous  case 
of  Wood  T.  Leadbltter  (1S44)  13  M.  &  W. 
846.  This  is  the  famous  race  course  ticket 
case.  In  which  the  plaintiff,  after  having  pur- 
chased a  ticket  Issued  by  the  stewards  of 
the  Doncaster  races,  was  ejected  from  the 
grounds,  and  the  ticket  was  held  to  be  a  mere 
revocable  license.  The  opinion  of  Baron  Al- 
derson  is  a  carefully  prepared  and  luminous 
exposition  of  the  law  on  the  subject,  so  much 
so  that  it  is  quoted  in  extenso  by  Mr.  Gale 
In  the  fourth  edition  (London,  1868)  of  his 
treatise  on  Easements,  where  will  also  be 
found  many  cases  decided  in  England  on  the 
subject  after  Wood  v.  Leadbitter.  It  is  cited 
by  the  defendant  here  to  sustain  the  proposi- 
tion that  the  fact  that  the  license  here  in 
question  is  created  by  deed  does  not  alter  the 
situation.  But  an  examination  of  the  opinion 
Digitized  by  V^OOQIC 


432 


06  ATLANTIO  BEPOBTEB. 


CN.  J. 


in  question  shows  that  Its  character  for  rev- 
ocability  depends  npon  the  construction  of  the 
instrument  itself,  and  the  'whole  of  what  the 
learned  Baron  says  on  pages  814  and  845  Is 
most  instmctlTe,  and  by  no  means  supports 
tiie  contention  of  the  defendant's  counsel. 
Wood  V.  Manley,  11  Ad.  &  El.  34,  another 
case  cited  by  defendant,  not  only  has  no  bear- 
ing on  the  present  question,  but  is  against  his 
general  proposition.  The  headnote  is  this: 
"Goods  which  were  upon  plaintiff's  land  were 
sold  to  the  defendant.  By  the  conditions 
of  the  sale,  to  which  plaintiff  was  a  party, 
the  buyer  was  to  be  allowed  to  enter  and  take 
the  goods.  Held,  that  after  the  sale  plain- 
tiff could  not  cormtermand  the  license."  An- 
other case  cited  by  def^idant's  counsel  is  Ber- 
ry V.  Potter,  62  N.  J:  Eq.  664,  29  AO.  323. 
There  a  father  said  to  his  daughter  and  her 
husband  that  they  might  pick  out  among  sev- 
eral tracts  of  land  a  certain  tract  as  their 
Share  In  lils  property  and  take  present  pos- 
session of  it,  and  that  he  would  make  his 
will,  giving  it  to  his  daughter.  The  daughter 
and  husband  took  possession,  and  the  father 
afterwards  became  Insane,  and  a  guardian 
was  appointed,  who  demanded  possession  of 
the  premises.  In  the  meantime  the  daughter 
and  her  husband  had  taken  possession  and 
worked  certain  clay  banks.  Vice  Chancellor 
Bird  held  that  it  was  a  mere  parol  license 
and  could  not  be  set  up  In  defense  to  the  de- 
mand of  the  guardian  for  possession  of  the 
premises.  There  was  there  no  written  grant, 
and  the  case  has  no  application  here. 

Finally,  the  defendant  makes  the  point 
that  the  complainant,  having  once  exercised 
Its  right  of  laying  a  smgie  pipe  and  again 
later  a  second  pipe  all  before  the  title  became 
vested  in  the  defendant,  cannot  now  enlarge 
the  burden  of  the  easement  by  now  adding 
a  third  pipe,  and  he  relies  upon  the  very  re- 
cent decision  of  Vice  Ohancellor  Beigen  in 
Sked  V.  Pennington  Spring  Water  Company, 
66  Atl.  713,  and  he  relies,  also  upon  the  well- 
known  cases  of  Johnson  v.  Jaqui  and  Jaqui  v. 
Johnson,  both  In  the  Oourt  of  Errors  and  Ap- 
peals and  rqwrted  in  27  N.  J.  Eq.  at  pages 
552  and  526,  respectiyely.  The  case  of  Sked 
V.  Pennington,  etc..  Company  was  this:  Sked 
conveyed  to  the  company  the  right  to  build 
a  reservoir,  not  exceeding  a  half  acre  In  ex- 
tent, at  what  Is  called  the  "middle"  spring, 
and  to  convey  the  wat«r  away,  but  not  desig- 
nating by  metes  and  bounds  or  in  any  other 
manner  the  precise  shape  or  location  of  said 
reservoir.  The  defendant  entered  and  con- 
structed the  reservoir  and  abducted  water, 
bat  did  not  inclnde  in  the  boandariee  of  the 
reservoir  quite  a  half  acre  of  land.  Ten 
years  later,  having  occasion  to  increase  its 
supply,  it  entered  on  the  premises  and  com- 
menced to  sink  what  is  known  as  a  "driven 
well"  outside  the  ihnlts  of  the  reservoir,  but 
80  near  it  that,  by  a  new  line  of  circumference 
which  ehonld  Include  the  original  reservoir 
and  the  locna  of  the  driven  well,  no  more 
than  one  half  an  acre  would  be  included;  and 


the  learned  Vice  Chancellor  enjoined  such 
work.  He  did  this  upon  the  principle  that 
having  once  located  their  half  acre  the  de- 
fendant could  not  go  outside  of  such  location. 
The  distinction  between  that  case  and  this  is 
manifest  Here  the  limits  of  the  original 
grant  is  clearly  defined  as  being  within  ten 
feet  of  the  southern  boundary  of  the  land. 
That  the  mere  lapse  of  times  does  not  affect 
the  complainant's  right  was  held  in  the  case 
of  Wheeler  v.  Wilder,  61  N.  H.  2.  That  a 
grant  may  be  made  In  advance  to  individuals 
in  favor  of  a  corporation  afterwards  to  be  or- 
ganized seems  to  have  been  held  in  Salem  Cap* 
Ital  Flour  Mills  Company  v.  Stayton  Water 
Ditch  &  Canal  Company  (C.  C.)  33  Fed.  146. 
The  case  is  very  lengthy,  but  the  part  from 
which  I  draw  my  inference  is  found  on  page 
153.  I  have  examined  a  large  number  of 
cases  bearing  npon  this  question,  and  agree 
with  what  Vice  Chancellor  Van  Fleet  said  in 
East  Jersey  Iron  Company  v.  Wright,  32  N. 
J.  Eq.  248.  254,  viz.,  that  the  adjudications 
upon  this  subject  cannot  be  reconciled,  and, 
"if  an  attempt  should  be  made  to  arrange 
them  in  harmonious  groups,  I  think  some  of 
them  would  be  found  to  be  so  eccentric  in 
their  application  to  legal  principles,  as  well 
as  in  their  logical  deductions,  as  to  be  impos- 
sible of  classification."  Mr.  Gale,  in  the  edi- 
tion of  bis  work  on  Easements  previously 
cited,  at  page  20  et  seq.,  attempts  a  list  of 
those  recognized  up  to  the  date  of  that  edi- 
tion. Among  them  I  find  none  like  the  pres- 
ent. I  think  the  present  grant  is  something 
more  than  an  easement,  although  undoubted- 
ly it  hiclndes  easements,  and  I  think  that  it 
is  a  great  deal  more  than  a  license,  in  that 
It  gives  an  irrevocable  Interest  In  the  land 
and  creates,  by  apt  words,  an  estate,  Is  ex- 
pressed to  be  npon  a  consideration,  and  is 
sealed  by  the  seal  of  the  grantor.  I  can  find' 
no  authority  in  any  of  the  treatises  or  in  any 
of  the  adjudged  cases  for  holding  that  it 
is  revocable. 

As  in  my  judgment  the  right  of  the  com- 
plainant is  entirely  clear  and  not  subject  to 
revocation,  I  think  It  is  entitled  to  relief  by 
way  of  immediate  Injunction.  But  I  think 
that  such  relief  must  be  upon  conditions  con- 
tained In  the  grant,  which  requires  that  the 
complainant  enter  into  bonSs  to  the  defend- 
ant, to  be  approved  by  a  special  master,  to 
pay  such  damages  as  may  be  ascertained  In 
the  manner  expressed  in  the  deed  above  re- 
cited. 


(6»  N.  J.  Eq.  6M) 
UBICH  V.  WATTS. 

(Court  of  Chancery  of  New  Jersey.    Jane  27. 
1905.) 

Bekormatioii  of  Instbumentb— Mibtakk  nt 
Deep. 

The  complainant  purchased  lands  of  the 
defendant,  and,  aftor  distcovery  of  an  allexed 
mistake  in  the  desrription,  made  an  oral  agree- 
ment with  the  defendant  to  purchase  the  ad- 
ditional land  claimed  to  have  been  intended  to 
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have  bpen  Inclnded  in  the  orlgliial  ^rduLse, 
and  soon  after  the  eomplatnant  befan  bnilding 
a  poich  thereon  on  the  faith  of  this  agree- 
ment, which  porch  was  completed  without  the 
defendant's  objection.  Held,  that  this  snbse- 
qaent  oral  agreement  cannot  be  repudiated  aft- 
er a  Tear's  possession  under  it  in  order  to  ob- 
tain specific  performance  of  the  alleged  orig- 
inal parol  agreement  of  purchase  by  having  the 
deed  corrected  to  include  the  land  in  question. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
ToL  42,  Reformation  of  Instruments,  |  82.]- 

(Syllabns  by  the  Court) 

Bill  by  one  TTrich  against  one  Watts.  Dis- 
missed. 

Frank  Voigt  and  Frank  TD.  Bradner,  for 
complainant.  Cfaarles  K.  Snyder  and  Bdmund 
Wilson,  for  defendant 

EMERT,  V.  0.  On  the  evidence  In  this 
<!flse  I  am  satisfied  that  the  complainant,  aft- 
er the  discovery  of  the  alleged  mistake  in 
the  description  contained  In  her  deed,  made 
an  agreement  with  the  defendant.  Watts,  for 
the  right  to  pnrchase  the  additional  land  now 
claimed  to  have  been  Intended  to  be  Included 
In  the  original  purchase.  This  agreement  for 
purchase  was  made  on  her  behalf  by  her  son, 
soon  after  the  commencement  of  complain- 
ant's bnilding,  and  the  completion  and  con- 
tinnance  of  complainant's  porch  on  the  dis- 
puted land,  to  which  the  grantor  still  held 
the  title,  was  permitted  by  the  grantor  on 
the  faith  of  this  agreement  or  option  of  pur- 
chase within  a  year.  I  conclude,  therefore, 
that  this  agreement,  followed  by  possession 
for  more  than  a  year,  cannot  now  be  repudiat- 
ed in  order  to  obtain  a  specific  performance 
of  the  alleged  parol  agreement  of  purchase 
made  prior  to  the  execution  of  the  deed  and 
alleged  to  have  included  the  land  In  question 
as  part  of  the  original  pnrchase.  The  en- 
forcement of  this  contract  Is  sought  by  the 
bill  and  the  correction  of  the  deed  for  the 
pnrpose  of  enforcing  it,  and,  even  If  the  alleg- 
ed agreement  was  satisfactorily  proved,  the 
complainant.  In  Tiew  of  her  subsequent  agree- 
ment. Is  Bot  now  equitably  entitled  to  a  spe- 
cific performance  of  It.  The  bill  mast  there- 
fore be  dismissed  upon  this  gro'und,  without 
.  considering  the  farther  questions  raised. 
These  were  (1)  the  insufllclency  of  the  parol 
proof  to  establish  the  alleged  contract  nnder 
the  statute  of  frauds.  The  posBesaion  relied 
on  to  take  the  cas^e  out  of  the  statute  Is,  as  I 
find,  fairly  referable  to  the  subsequent  agree- 
ment with  the  grantor,  and  not  to  the  alleged 
original  agreement  (2)  The  merger  and  ter- 
mination of  all  prior  contracts  by  the  deed 
finally  accepted  In  the  form  which  all  par- 
ties agreed  upon.  This  Subsequent  agreement 
to  pnrchase  the  disputed  strip  of  land  was  set 
op  In  the  answers,  but  complainant  made  no 
application  to  amend  her  bill  In  order  to  ob- 
tain relief  under  this  agreement,  if  made. 
On  the  contrary,  she  denied  making  or  au- 
thorizing her  son  to  make  the  subsequent 
agreenient  and  at  the  hearing  declined  to  ap- 
ply for  relief  on  the  subsequent  contract 
66  A.— 28 


Th«  bill  stands,  therefore,  purely  as  a  bfU 
to  enforce  the  alleged  prior  parol  agreement, 
and  must  be  dismissed. 


(74  N.  J.  Lk  416) 

RIVEHSIDB  TP.  ▼.  PENNSTLVANIA  R.  CO. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
March  18,  1907.) 

1.  HioirwATs  —  BRCBOAcmcENTB  —  Removal 
— RMtEOY— Bjbctmemt. 

,  An  action  of  ejectment  will  lie  by  a  munici- 
pality against  a  person  unlawfully  encroaching 
upon  a  puDlic  highway  under  its  control. 

2.  Dedication— HiOHWATS.- 

If  the  evidence  is  conflicting,  whether  the 
animus  dedicandi  is  established  is  for  the  jury. 

[Eld.  Note.— For  cases  in  point,  see  Gent.  Dig. 
vol.  15,  Dedication,  {  88.] 

8.  HlQHWATB  —  BSTABLIBaUBire  —  Adtebse 

User. 

Mere  adverse  user  of  the  locus  in  quo,  ac- 
quiesced in  for  20  years,  will  conclnsively  show 
an  abandonment  to  the  public. 

Qutere,  will  such  acquiescence  for  a  less  period 
of  years  do  so? 

FEu.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  23,  Highways,  8  8.] 

(Syllabus  by  the  Court) 

Error  to  Supreme  Court 

Action  by  the  township  of  Rlvei^lde  against 
the  Pennsylvania  Railroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

Oaskill  &  OasklU,  for  plaintiff  In  error. 
Oeorge  M.  Bacon  and  Clarence  T.  Atkinson, 
for  defendant  In  error. 

FORT,  J.  The  Camden  &  Amboy  Railroad 
CJompany,  of  which  the  plaintiff  in  error  Is 
the  lessee.  Is  the  owner  of  the  fee  of  a  strip 
of  land  lying  north  of  the  railway  station 
and  right  of  way  of  the  said  company  at 
Riverside  in  this  state,  which  It  has  owned 
since  1«83.  The  strip  of  land  was  allowed  to 
be  unfenced  and  as  a  common  for  many  years. 
On  the  north  side  of  this  strip  of  land  there 
Is  a  road  or  street  known  as  "liSfayette  ave- 
nue," which  upon  the  brief  of  the  plaintiff  In 
error.  Is  conceded  to  be  a  public  road  or  high- 
way by  dedication.  In  1901  the  Camden  ft 
Trenton  Traction  Railway  Company  laid  Its 
tracks  In  said  Lal^yette  avenue  and  close  to 
the  northerly  line  of  the  strip  of  land  of  the 
railway  company  aforesaid.  Thereupon  the 
railway  company  fenced  In  Its  strip  of  land 
or  common  In  accordance  with  the  lines  In 
its  deed  of  conveyance  of  April  27, 1833.  The 
authorities  of  the  township  of  Riverside,  the 
defendant  In  error,  then  began  this  suit 
In  ejectment  to  recover  possession  of  an  ease- 
ment In  the  land  so  fenced.  .The  land  de- 
scribed in  the  declaration  covers  the  whole 
strip  or  common,  and  the  plea  defends  as  to 
the  whole  and  every  part  thereof.  The  ver- 
dict is  for  a  part  of  the  land  mentioned  in 
the  declaration  only,  being  a  small  wedge- 
shaped  strip,  on  the  northwest  comer  Snd 
the  north  side  of  the  land. 

It  is  first  objected  that  a  rerd 
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part  only  of  the  land  sued  for  In  ejectment 
cannot  be  recovered;  that  the  verdict  must 
be  for  all  or  for  none.  The  complete  an- 
swer to  tbis  Is  that  by  onr  statute  the  verdict 
may  be  for  a  part  only  of  the  land  described 
In  the  declaration.    Gen.  St  p.  1288,  |  41. 

It  Is  also  urged  upon  the  brief  that  eject- 
ment will  not  He  to  recover  the  enjoyment 
of  a  public  easement  In  a  highway.  No  au- 
thority Is  cited  to  sustain  this  contention. 
There  Is  an  abundance  of  authority  the  other 
way.  In  such  a  case  the  right  to  the  fee 
and  the  right  to  the  easement  In  the  same 
land  are  rights .  Independent  of  each  other. 
Bach  party  may  protect  himself  by  appropri- 
ate actions,  one  to  maintain  possession  of 
the  fee  and  the  other  to  protect  himself  in 
the  enjoyment  of  his  easement  Newell  on 
Ejectment  p.  81,  I  20;  Morgan  v.  Moore,  3 
Gray  (Mass.)  819  (322);  Hancock  v.  Went- 
wortb,  5  Mete.  (Mass.)  450;  Price  v.  Plahi- 
fleld,  40  N.  J.  Law,  608.  This  court  has 
determined  that  It  Is  the  right  ot  a  municipal- 
ity to  maintain  ejectment  against  a  person 
unlawfully  encroaching  upon  a  public  high- 
way. Ocean  Grove  v.  Berth  all,  63  N.  J.  Law, 
812,  43  Atl.  887 ;  Asbury  Park  v.  Hawxhurst, 
67  N.  J.  Law,  582,  52  Atl.  694.  The  brief 
on  this  point  states  the  contention  of  the 
plaintiff  In  error,  as  follows:  "An  action  of 
ejectment  may  be  maintained  to  recover  pos- 
session of  dedicated  lands,  but  there  is  no 
decision  which  goes  so  far  as  to  say  that  In 
an  action  of  ejectment  proof  may  be  Intro- 
duced of  such  adverse  user  as  will  disclose  an 
animus  dedicandl,  and  that  tiiere  Is  a  pos- 
session or  user  thereby."  It  Is  difficult  to 
comprehend  the  force  or  meaning  of  the  last 
clause  of  this  quotation;  but,  eliminating 
that,  and  considering  so  much  of  It  as  Is  com- 
prehensible, It  seems  a  strange  proposition. 
It  concedes  that  an  animus  dedicandl  may  ex- 
ist and  that,  If  shown,  it  will  establish  a 
right  in  the  public  to  the  possession  of  the 
easement  which  It  has  thus  acquired.  Yet, 
It  Is  asserted,  that  when  the  existence  of  the 
easement  is  denied,  and  the  public,  by  eject- 
ment, seeks  to  recover  possession,  that  evi- 
dence legally  admissible  to  establish  a  dedi- 
cation or  user  or  both,  and  hence  the  ease- 
ment. Is  Inadmissible.  It  wnnld  be  difficult 
to  prove  any  case  on  that  theory  of  the  ad- 
missibility of  evidence. 

The  other  assignments  relied  upon  on  the 
brief  were  the  refusal  of  the  court  to  nonsuit 
or  to  direct  a  verdict  for  the  defendant  We 
are  unable  to  see  bow  on  the  proof  the  court 
could  have  done  either.  There  was  evidence 
for  the  Jury  showing  an  adverse  user  by  the 
public  of  the  part  of  the  land  described  In  the 
verdict  for  upwards  of  40  years.  It  also 
appeared  by  the  proof  that  the  public  authori- 
ties had  worked  and  repaired  the  locus  in  quo 
mentioned  In  the  verdict,  and  treated  it  as 
a  public  highway,  since  1865,  and  that  during 
all  that  period  It  was  used  generally  by  the 
public  as  a  public  highway,  to  the  knowledge 
of  the  plaintiff  in  error,  and  its  predecessors 


in  iJOssesBlon,  and  snccessors  In  title.  What 
will  constitute  a  dedication  to  the  public  use 
by  acquiescence  Is  stated  by  Mr.  Justice  Van 
Syckel,  hi  Wood  t.  Hurd,  34  N.  J.  Law,  87, 
as  follows:  "The  right  of  the  public  accrues 
by  such  acquiescence  as  carries  with  it  the 
Intention  of  the  owner  to  subject  his  fee 
to  the  public  use;  and  mere  acquiescence  for 
20  years,  unaccompanied  by  any  act  which 
repels  the  presumption  of  such  intention,  Is 
conclusive  evidence  of  abandonment  to  the 
public.  It  must  be  a  use  by  the  public  ot 
the  neighborhood,  and  not  a  use  confined  to 
one  or  two  individuals."  Wood  v.  Hurd, 
34  N.  J.  Law,  87.  The  law  Is  correctly  stated 
In  this  quotation,  except  that  we  do  not  ac- 
cede to  the  suggestion,  if  It  be  there  made, 
that  acquiescence  In  a  user  by  the  public  Is 
of  necessity  required  to  cover  a  period  of  20 
years  to  give  the  public  an  easement  That 
question  is  not  decided,  as  It  Is  not  necessary 
to  pass  upon  It  in  this  case,  for  the  reason 
that  the  trial  Judge  charged  that  20  years' 
adverse  user  was  necessary,  and  the  jury 
have  found  that  such  a  user  existed.  There 
Is  quite  a  diversity  of  opinion  In  the  reported 
cases  on  the  question  of  the  length  of  time 
that  acquiescence  or  adverse  user  Is  neces- 
sary to  establish  a  dedication.  18  Cyc  p.  488, 
4,  "User,"  A,  and  p.  482,  D. 

There  Is  no  error  In  the  record,  and  the 
judgment  of  the  Supreme  Ciourt  is  affirmed. 


(6t  N.  J.  Bq.  77») 

EOOBRS  ▼.  ROGBRS. 

(Court  of  Brrors  and  Appeals  of  New  Jeney. 
March  5,  1906.) 

For  tormet  opinion,  see  63  Atl.  1119. 

8WATZB,  3.  I  concur  in  the  result  reach- 
ed In  this  cause,  but  not  In  the  findings  of 
fact  expressed  in  the  opinion.  Without  ex- 
pressing any  opinion  upon  tlie  sufilclency  of 
the  proof  of  adultery,  I  think  the  evidence 
justified  the  conclusions  of  the  Vice  Chancel- 
lor that.  If  the  defendant  was  guilty,  the  peti- 
tioner had  condoned  the  offense. 

I  am  authorized  to  say  that  Justice  GAR- 
RISON concurs  in  this  view. 


(US  Ud.  365) 

DARCEY  et  al.  t.  BAYNB  et  aL 
(Omrt  of  Appeals  of  Maryland.    April  6,  1907.) 

1.  APPKAir- Dbcisiohs    Kkvzkwablb— Finai.- 

ITT     OF     DETBBMINATtON— ObDXB     OVESBni.- 

ino  Genebai.  Dekubbek. 

An  order  overruling  a  general  demurrer  to 
a  bill  of  complaint  is  a  final  decree  or  order, 
within  the  meaning  of  the  law  allowing  appeals 
from  any  final  de<iee  or  order  in  the  nature  of 
a  decree. 

[Ed.  Note.— For  cases  in  point,  see  Gent.  Dig. 
vol.  2,  Appeal  and  Error,  H  465,  688.] 

2.  Tenanct  in  CoiocoH— MuTUAi.  Rights— 
Purchase    or   Outstahdiro   Tni.B— Con- 

TSIBUTION. 

A  tenant  cannot  share  in  the  benefits  of  an 
outstanding  title  pnrchaaed  by  a  cotenant,  with- 
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but  oontribnting  or  teDderlnf  Us  proportionate 
share  of  the  pnrchase  price. 

rUd.  Note.— For  cases  in  point,  see  Cent  Dig. 
Tol.  45,  Tenancy  in  Common,  §  59.] 

Appeal  from  Circnlt  Court,  Prince  George's 
County,  in  Equity;  Geo.  C.  Merrick,  Judge. 

Action  by  Mary  Ellen  Bayne  and  anottter 
against  William  A.  Darcey  and  others.  From 
an  order  oTerrulIng  a  demurrer  to  the  bill 
ef  complaint,  defendants  appeal.  Reversed 
and  remanded. 

Argued  before  BRISCOE,  BOYD,  PEARCE, 
SOHMUCKER,  BURSE,  and  ROGERS,  JJ. 

T.  Van  Clagett,  for  appellants.  Clarence 
M.  Roberts,  for  appellees. 

ROGERS,  3.  This  case  comes  before  as  for 
review  upon  an  appeal  from  an  order  of 
the  circuit  court  for  Prince  George's  county 
overruling  a  demurrer  which  had  been  in* 
teiposed  to  the  bill  of  complaint  filed  in  the 
case;  and  we  are  asked  to  dismiss  the  ap- 
peal, because  an  order  overruling  a  demurrer 
Is  not  in  the  nature  of  a  final  decree  or  order, 
and  that,  therefore,  no  appeal  lies. 

This  qnestlon  has  been  repeatedly,  and  we 
think  definitely,  settled  by  the  decisions  of 
this  court.  In  the  case  of  Cbappell  v.  Funk, 
S7  Md.  472,  Judge  Miller,  delivering  the  opin- 
ion of  this  court,  says:  "By  the  law  regu- 
lating appeals  from  courts  of  equity  (Code, 
art  5,  {  20),  an  appeal  Is  allowed  'from  any 
final  decree  or  order  In  the  nature  of  a  final 
decree,'  and  It  Is  well  settled  that  an  order 
of  the  latter  character  to  admit  of  an  appeal 
must  be  one  which  finally  settles  some  dis- 
puted right  or  Interest  of  the  parties."  Dil- 
lon V.  Insurance  Co.,  44  Md.  395.  A  demurrer 
to  the  entire  bill  does  finally  settle  (so  far  as 
the  coort  passing  It  can  do  so)  a  disputed 
right  of  the  parties.  It  is  true  that  demur- 
rers are  no  favorites  of  courts  of  equity,  nor 
are  they  often  resorted  to,  but  it  is  the  tm- 
doubted  privilege  of  a  defendant  in  an  equi- 
ty suit  to  demur  to  the  bill.  By  so  doing  he 
challenges  and  denies  either  the  Jurisdiction 
of  the  court,  or  that  the  bill  on  its  face 
states  any  case  which  the  defendant  can  be 
lawfully  required  to  answer,  or  otherwise  no- 
tice or  defend.  He  says  in  fact  to  the  com- 
plainant, you  have  no  right  to  bring  me  Into  a 
court  of  equity  upon  this  case.  If  the  demur- 
rer be  sustained,  the  complainant  Is  out  of 
court ;  and  It  Is  conceded  he  can  then  appeal, 
for  by  such  action  the  right  to  proceed  with 
his  case  Is  finally  settled  against  him,  and  In 
favor  of  the  defendant  So  If  the  demurrer 
be  overmled,  the  court  by  Its  order  to  that 
effect  determines  and  settles  in  favor  of  the 
complainant  and  against  the  defendant  the 
disputed  right  of  the  former  to  proceed  In 
equity  upon  the  case  made  on  the  bill,  and  It 
seems  to  us,  not  only  convenient,  but  most 
Important,  for  both  parties  that  such  a  ques- 
tion should  be  finally  settled  in  limine,  and 
by  an  appeal  if  necessary,  before  the  costs 
and  expenses  of  a  long  litigation  have  been 


Incurred.  An  ordor  setUIng  either  way  n 
right  so  Important  as  this  does  not,  in  onr 
Judgment,  fall  within  the  class  of  mere  Inter- 
locutory orders  which  can  only  be  reviewed 
upon  appeal  from  the  final  decree  In  the 
cause.  Nor  do  we  fear  or  anticipate  that  by 
allowing  appeals  from  such  orders  the  privi- 
lege will  be  abused  to  the  prejudice  of  suit- 
ors or  the  delay  of  justice.  It  has  not  been 
so  in  the  past,  although  the  appeal  has  been 
entertained  and  acted  on  by  the  appellate 
court,  in  every  case  where  one  has  been  tak- 
en from  such  an  order.  And  even  If  we  now 
were  Inclined  to  put  a  different  conBtme- 
tion  uix>n  the  statute,  and  deny  the  right  of 
appeal  in  such  cases,  we  should  find  ourselves 
embarrassed  If  not  precluded  from  so  doing 
by  the  strong  and  numerous  precedents  In 
favor  of  the  right  Alexander's  Ch.  Pr.  188; 
Wolf  V.  Wolf,  2  Har.  &  G.  (Md.)  382,  18  Am. 
Dec.  313;  Wilson  v.  Wilson,  23  Md.  162; 
Kunkle  T.  Markell,  26  Md.  S90;  Bank  v. 
Fowler,  42  Md.  393;  Trego  v.  Skinner,  42 
Md.  426.  The  motion  to  dismiss  must  there- 
fore be  overmled. 

We  now  come  to  the  second  point  In  the 
case,  viz.:  The  sufficiency  of  the  averments 
in  the  complainants'  bill.  The  bill  recites 
the  proceedings  whereby  the  appellant  Wm. 

A.  Darcey  became  the  tenant  In  common, 
together  with  the  appellees,  of  the  property 
In  question,  and  the  mortgage  from  Edward 

B.  Darcey  and  bis  second  wife  to  Eliza  J. 
Andrews  (which  mortgage  was  placed  on  the 
property  before  the  title  of  the  said  Edward 
B.  Darcey  thereto  had  been  in  any  way  as- 
sailed) alleges  that  the  mortgagee  acquired 
a  title  which  could  not  be  successfully  at- 
tacked; that  Interest  on  said  mortgage  was 
paid  by  the  appellee  Mary  Ellen  Bayne  and 
that  she  obtained  a  tax  deed  to  said  prop- 
erty; that  the  mortgage  was  foreclosed,  and 
the  property  sold  and  was  conveyed  to  Wm. 
A.  Darcey;  and  that  because  be  was  coten- 
ant  at  the  time  of  said  sale  each  of  his  co- 
tenants  is  by  law  entitled  and  bound  to  con- 
tribute his  or  her  proportionate  share  of  the 
pnrchase  price  with  interest,  and  that  upon 
payment  of  same  each  of  them  should  be  de- 
clared to  own  an  undivided  one-third  Interest 
in  said  property.  The  complainants  In  their 
bill  neither  allege  that  the}  had  tendered  to 
Wm.  A.  Darcey  their  proportion  of  the  pur- 
chase money,  nor  offered  to  do  so,  but  pray 
a  sale  of  the  property  as  If  this  were  an  ordi- 
nary suit  for  partition.  To  this  bill  the  de- 
fendants filed  a  general  demurrer.  The  ex- 
act language  of  the  section  of  the  bill  of 
complaint  (section  5)  Is  as  follows:  "The 
mortgage  having  been  an  encumbrance  upon 
the  land,  it  became  the  duty  of  the  four 
heirs  at  law  of  the  said  Mary  A.  Darcey  to 
redeem  the  same  as  between  themselves  by 
equal  payments.  And  the  complainants  aver 
that  they  are  entitled  to  have  the  deed  from 
Phil.  H.  Tuck,  attorney  to  Wm.  A.  Darcey, 
declared  to  be  a  constructive  trust  for  the 
use  of  those  who  now  by  law  are  entitled  and 
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ooimd  t)j  law  to  contribute  his  or  her  pn>> 
portlonate  share  of  the  pnrchase  money  with 
interest,  «nd  that  upon  payment  of  same  to 
be  decreed  to  own  a  one-third  Interest  in  said 
propeiTty."  In  this  averment  it  is  apparent 
that  the  appellees  here  invoice  the  doctrine 
that  one  coteuant  cannot  purchase  an  out- 
standing title  or  Incumbrance  affecting  the 
common  estate  for  his  exclusive  benefit  and 
nssert  such  right  against  the  other  cotenants, 
but  such  purchase  will  inure  to  the  benefit  of 
them  all;  the  purchaser  being  bound  to  ac- 
cept contribution  from  a  cotenant,  if  he  electa 
within  a  reasonable  time  from  the  purchase 
to  share  In  same  and  to  pay  his  proportionate 
share  of  the  purchase  price.  But  this  bill 
nowhere  alleges  contribution  of  or  offer  to 
contribute  the  appellees'  share  of  the  pur- 
cbaae  price,  and  in  the  event  of  any  heir 
failing  to  contribute  his  or  her  share  they 
pray  a  sale.  Now  the  doctrine  of  contribu- 
tion here  Invoked  reste  upon  the  principle 
that  where  parties  stand  tequali  jure,  equali- 
ty of  burthen  becomes  equity  (4  Kent's  Com. 
370),  and  in  a  note  the  same  learned  author 
says  one  tenant  in  common  before  partition 
cannot  purchase  in  an  outstanding  title  or 
Incumbrance  on  the  Joint  estate  for  his  ex- 
dnalve  benefit  and  use  it  against  his  co- 
tenants.  The  purchase  inures  In  equity  to 
their  common  benefit,  and  the  purchaser  Is 
entitled  to  contribution.  The  principle  rests 
upon  the  privity  of  the  parties  and  the 
fidelity  and  good  faith  which  the  connection 
implies.  But  all  the  authorities  agree  that 
this  Is  a  privilege  or  option,  and  not  an  ob- 
ligation, and  one  which  must  be  exercised 
within  a  reasonable  time  by  a  cotenant, 
otherwise  he  decreed  to  have  repudiated  the 
transaction  and  abandoned  its  benefits.  In 
their  bill  the  appeJiees  base  their  claim,  not 
upon  the  privilege  accompanied  witb  an  offer, 
but  solely  upon  the  l^al  right  asserted  at 
any  time,  and  not  with  a  tender  to  contri- 
bute. Freeman  on  Co-Tenancy  and  Partition 
(2d  Ed.)  pp.  154,  1S6;  Turner  v.  Sawyer,  160 
U.  S.  578,  14  Sup.  Ct  192,  87  L.  Ed.  1189; 
McPbeeters  t.  Wright,  124  Ind.  660,  24  N. 
B.  784,  9  L.  B.  A.  176;  Venable  v.  Bean- 
champ,  8  Dana  (Ky.)  821,  28  Am.  Dec.  74; 
Rothweli  V.  Dewees,  2  Black  (D.  S.)  613,  17 
£k  Ed.  300.  A  quotation  from  the  decision 
in  Van  Home  v.  Fonda,  5  Johns.  Cb.  (N.  T.) 
408,  which  elaborates  this  principle,  will  give 
at  length  the  reasons  upon  which  this  prin- 
ciple Is  founded.  In  some  cases,  says  Little- 
ton (section  807),  a  release  to  one  Joint  tenant 
shall  aid  the  Joint  tenant  to  whom  it  was  not 
made  as  well  as  him  to  whom  It  was  made. 
I  will  not  say,  however,  that  one  tenant  in 
common  may  not,  in  any  case,  purchase  in  an 
outstanding  title  for  his  exclusive  benefit 
But  when  two  devisees  are  In  possession  un- 
der an  Imperfect  title  derived  from  their 
common  ancestor  there  would  seem,  naturally 
and  equitebly,  to  arise  an  obligation  between 
them  resulting  from  Joint  claim  and  com- 
munity of  Interests  that  one  of  them  should 


not  affect  the  claim  to  the  prejudice  of  the 
other.  It  Is  like  an  expense  laid  out  upon  a 
common  subject  by  one  of  the  owners,  In 
which  case  all  are  entitled  to  the  common 
benefit  on  bearing  a  due  proportion  of  the 
expense.  It  is  not  consistent  with  good 
faith,  nor  with  the  duty  which  the  contention 
of  the  parties,  as  claimants  of  a  common  sub- 
ject, created,  that  one  of  them  should  be 
able  without  the  consent  of  the  other  to  buy 
In  an  outstanding  title  and  appropriate  the 
whole  subject  to  himself,  and  thus  undermine 
and  oust  his  companion.  It  wbuld  be  re- 
pugnant to  a  sense  of  refined  and  accurate 
Justice.  It  would  be  immoral  because  It 
would  be  against  the  reciprocal  obligation  to 
do  nothing  to  the  prejudice  of  each  other's 
equal  claim,  which  the  relationship  of  the 
parties,  as  Joint  devisees,  created.  Com- 
munity of  Intereste  produces  a  community 
of  duty,  and  there  is  no  real  difference,  on 
the  ground  of  policy  and  Justice,  whether 
one  cotenant  buys  up  an  outstending  incum- 
brance or  an  adverse  title  to  disseise  and  ex- 
pel his  cotenant  It  'annot  be  tolerated  when 
applied  to  a  common  subject  in  which  the 
parties  had  equal  concern,  and  which  created 
a  mutual  obligation  to  deal  candidly  and 
benevolently  with  each  other,  and  to  cause 
no  barm  to  their  Joint  Interest  I  have  no 
doubt,  therefore,  that  In  a  case  like  the 
present,  and  assuming  what  the  evidence  war- 
rants OB  to  assume,  that  the  deed  was  taken 
by  the  defendant  for  trust  purposes,  that  the 
purchase  ought  in  equity  to  inure  for  the  com- 
mon benefit,  subject  to  an  equal  oontrlbutlon 
to  the  expense.        . 

It  follows  from  what  we  have  said  that 
the  order  overruling  the  demurrer  will  be 
reversed,  and  the  cause  remanded,  with  the 
right  to  the  appellees  to  am«id  their  bill. 
If  they  so  desire,  In  acoordance  with  this 
opinion. 

Order  reversed  and  the  cause  remanded, 
with  coste  to  the  appellants. 

OM  iu.ll 

OKEM  FUniT  ft  PHODUCB  CO.  OF  BAL- 
TIMORE CITT  V.  NORTHERN  CENT. 
BY.  CO.  et  al. 
(Court  of  Appeals  of  Maryland.    April  4,  1907.) 

1.  Trial— Instkuctionb—Pbovince  of  Coubt 
AND  JuBT — Assumptions  as  to  Facis. 

In  an  action  for  loss  of  a  shipment  of  to- 
matoes, where  the  plaintiff's  evidence  showed  a 
contract  to  re-ice  the  refrigerator  car  at  certain 
points,  and  the  arrival  of  tlie  tomatoes  at  their 
destination  in  a  Iieated  condition,  so  that  tbe^ 
were  sold  at  a  Ions,  and  the  defendants'  testi- 
mony showed  that  the  car  was  inspected  at  the 
points  named  in  the  contract  for  re-icing,  but 
that  the  persons  making  the  inspections  did  not 
re-ice  it  because  it  did  not  appear  to  t>e  neces- 
sary, and  that  the  contents  ol  the  car  were  not 
inspected,  an  instruction  that  the  defendants 
performed  every  duty  they  owed  to  the  plaintiff, 
and  that  the  verdict  must  be  for  the  defendants, 
was  erroneous,  as  usurping  functions  of  the  jury 
and  assuming  the  truth  of  the  evidence  for  de> 
fendants. 
TEd.  Note.— For  cases  in  point,  see  Oept  JDlft 


vol.  46,  Trial,  |  420.]    jiizedDy  VriwOXlV. 
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2.  Cabriebs— Tranbpobxatioii  or  Gooos— In- 

XDSIBS   TO    ShITMKRT  — OABB  REQUIBSD   OV 

Casbibb. 

Tb«  rale  of  a  railroad  company  not  to  re- 
ioe  refrigerator  ears  nnle«8  they  oould  get  600 
poonds  of  ice  in  tlie  ice  tanks,  unknown  to  a 
alilpper,  and  not  embraced  in  liis  contract,  does 
not  relieve  the  company  from  the  duty  imposed 
by  the  contract  of  re-Icing  the  refrigerator  at 
specified  points  in  the  joum^. 

3.  SAin— AcnoRS— EVIDBKOK. 

On  proof  tliat  a  carrier  received  goods  in 
good  condition,  tilie  burden  rests  on  defendant 
to  show  delivery  in  the  same  condition  to  the 
next  carrier  or  to  the  consignee ;  aucb  proof  be- 
ing witliin  its  power. 

(Eld.  Note,:— For  cases  in  point,  sea  Cent.  Dig. 
vol.  9.  Carrier*,  i  678.] 

Appeal  from  Baltimore  City  Court;  Danl 
Olrand  Wrigbt,  Jtidge. 

Action  by  tbe  Orem  Fruit  &  Produce  Com- 
pany of  Baltimore  city  against  the  Northern 
Central  Railway  Company  and  another. 
From  a  Judgment  In  favor  of  defendants, 
plaintiff  appeals.  Reversed,  and  new  trial 
granted. 

Argued  before  BRISCOB,  BOTD,  PBARCE, 
8CHMUCKER,  BURKB,  and  ROGERS,  33. 

George  B.  Robinson  and  O.  Parker  Baker, 
'or  appellant    Shirley  Carter,  for  appellee. 

BRISCOE,  J.  IblB  Is  8  suit  brought  by 
tbe  Orem  Fruit  ft  Produce  Company  of  Bal- 
timore city,  a  corporation,  organized  under 
the  laws  of  Maryland,  against  tbe  Northern 
Central  Railway  Company  and  the  Pennsyl- 
vania Railroad  Company,  to  recover  damages 
for  an  alleged  breach  of  contract  In  failing 
to  safely  carry,  in  a  refrigerator  car,  479 
crates  of  tomatoes  from  Baltimore  <>ity  to 
Montreal,  Canada.  The  declaration.  In  Bnl>- 
stance,  states  that  on  the  19th  of  July,  1904, 
the  defendants  were  common  carriers  of  goods 
for  hire  from  Baltimore  city  to  divers  places 
in  tbe  United  States  and  Canada;  that  on 
this  date  the  plaintiff  delivered  to  them,  as 
such  carriers,  479  crates  of  tomatoes,  of  the 
aggregate  value  of  |95S,  to  be  carried  In  a 
refrigerator  car  from  Baltimore  to  Montreal, 
Canada,  and  there  to  be  delivered  to  J.  R. 
Clogg  &  Co.,  the  defendants  at  the  same  time 
agreeing  to  re-Ice  the  refrigesator  car  In 
which  the  tomatoes  were  shipped  at  Wllkes- 
barre,  Pennsylvania,  and  Oneonta,  New  Tork, 
but  tbe  defendants  did  not  do  sa  It  further 
states  that  tbe  defendants  wholly  neglected 
their  duty  In  this  respect,  and  by  the  neg- 
lect to  safely  carry  and  re-ice  the  car  ac- 
,  cording  to  tbe  contract  tbe  tomatoes  were 
wholly  lost  or  destroyed,  and  the  plalntilf 
sustained  lose  and  damage  to  the  extent  of 
$1,000.  The  case  was  tried  in  the  Baltimore 
city  court  and  from  a  judgment  In  Cavor  of 
the  defendants,  the  plaintiff  has  appealed. 
There  are  six  bills  of  exceptions  In  the 
record.  Five  of  them  relate  to  the  rulings 
of  the  court  l>elow  upon  the  admissibility  of 
evidence,  and  the  sixth  to  Its  ruling  upon  the 
prayers.  As  the  action  of  the  court  In  re- 
jecting the  plaiptlfTs  prayer  and  in  granting 


the  defendants'  prayer,  which  withdrew  tbe 
case  from  the  consideration  of  the  Jury,  pre- 
sent the  important  questions  In  the  case,  it 
will  be  considered  at  once. 

The  undisputed  facts  of  the  case  briefly 
stated  are  these:  The  plaintiff  had  been  a 
large  shipper  of  fruit  and  produce  from  Bal- 
timore city,  their  place  of  business,  to  Mon- 
treal, Canada,  in  refrigerator  cars  belonging 
to  the  appellees.  On  the  19th  of  July,  1904. 
the  appellant  delivered  to  tbe  appellees,  as 
common  carriers,  in  the  city  of  Baltimore, 
479  crates  of  tomatoes  to  be  carried.  In  one 
of  their  refrigerator  cars,  from  Baltimore 
city  to  the  place  of  destination,  Montreal, 
Canada.  The  route  of  the  car  was  over 
several  systems  of  railroads,  to  wit  from 
Baltimore  to  Sunbury,  Pa.,  over  the  Northern 
Central  Railway;  from  Sunbury  to  Wilkes- 
barre  over  the  Sunbury  Division  of  the  Phil- 
adelphia &  Erie  Railroad,  operated  by  the 
Pennsylvania  Railroad  Company;  from  Wll- 
kesbarre  by  the  Delaware  &  Hudson  Com- 
pany to  Rouse's  Point,  N.  T. ;  and  by  the 
Grand  Trunk  Railroad  from  the  last-named 
point  to  Montreal,  Canada,  the  point  of  des- 
tination. The  tomatoes  were  received  by  the 
Northern  Central  Railroad  Company  at  Bal- 
timore In  good  condition,  and  were  placed 
In  a  car  for  transportation  under  the  terms 
of  a  bill  of  lading,  set  out  In  the  record.  The 
car  was  ln8x>ected  and  properly  Iced  in  Bal- 
timore before  leaving  that^  city  at  5 :40  p.  m. 
on  July  19,  1904.  It  arrived  in  Montreal 
on  the  izi  of  July,  1904,  in  a  "heated  con- 
dition, the  ice  tanks  empty,  and  the  tomatoes 
dead  ripe."  The  sum  realized  from  the  sale 
of  the  tomatoes  amounted  to  $37.59,  whereas. 
If  they  bad  not  been  injured  and  damaged, 
the  plaintiff  should  have  received  from  $800 
to  $000.  According  to  the  terms  of  the  con- 
tract between  the  plaintiff  and  defendant 
stated  in  the  bill  of  lading,  the  car  was 
to  be  re-Iced  at  two  points,  via.,  at  Wllkes- 
barre.  Pa.,  on  the  line  of  the  appellees,  a  dis- 
tance of  aI>out  2i3  miles  from  Baltimore, 
and  at  Oneonta,  N.  X.,  on  the  line  of  the 
Delaware  &  Hudson  Railroad,  a  connecting 
carrier,  167  miles  from  Wllkesbarre;  the  dis- 
tance from  Oneonta  to  Montreal  being  about 
216  miles,  making  the  entire  route  of  the  car 
600  miles.  It  further  appeara  that  one  of 
the  detcndants'  lines  ended  at  Sunbury,  Pa., 
and  the  other  "at  Wllkesbarre,  Pa.,  but  they 
bad  a  through  billing  arrangement  with  tbe 
Delaware  &  Hudson  Railroad.  Tbe  re-lcing 
of  can  is  noted  on  the  card  waybill  which 
goes  with  the  car  and  is  delivered  to  the  con- 
necting carrier.  The  card  shows  the  initials, 
the  car  number,  its  destination,  routing,  and 
tbe  consignee. 

It  is  admitted  that  tbe  car  was  not  re-iced 
at  either  Wllkesbarre,  Pa.,  or  Oneonta,  N.  Y., 
according  to  the  terms  of  the  bill  of  lading. 
The  car  Inspector  for  the  Pennsylvania  Rail- 
road Company  testified  that  he  inspected  the 
car  at  Wllkesbarre,  and  made  tbe  entry  in  his 
record,  "No  ice  required" ;  that  he  lifted  the 
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lids  on  top  of  the  refrigerator  car,  and  saw 
that  the  Ice  was  about  four  Inches  from  the 
top;  that  It  was  the  rule  of  the  company 
that,  if  they  could  not  get  600  pounds  of  Ice 
In  the  Ice  tank,  they  considered  the  car  full, 
and  they  do  not  put  any  more  Ice  In  It ;  that 
be  did  not  re-Ice  the  car;  that  be  lifted  the 
lid  of  the  Ice  tank,  and  found  the  Ice  -within 
four  inches  from  the  top,  and  concluded  that 
no  Ice  was  required.  The  witness  Burroughs, 
assistant  yardmaster  of  the  Delaware  &  Hud- 
son Railroad,  testified  that  he  inspected  the 
car  at  Oneonta,  N.  T..,  on  July  20,  1904, 
and  found  the  Ice  bad  melted  about  a  foot 
from  the  top,  and  he  did  not  deem  It  neces- 
sary to  re-Ice  It.  There  was  evidence  to 
show  that  the  refrigerator  car  was  delivered 
by  the  Pennsylvania  Railroad  Company  at 
Wllkesbarre  and  was  received  by  the  Dela- 
ware &  Hudson  Railroad  Company  In  good 
order.  The  car  was  Inspected,  but  not  Its 
contents.  There  was  evidence  also  to  the  ef- 
fect that  the  temperature  in  Baltimore  July 
19,  1904,  was  97  degrees,  lowest  77  degrees; 
at  Wllkesbarre,  on  July  20th,  83  degrees, 
lowest  68  degrees;  at  Oneonta  on  July  21st 
highest  84  degrees,  lowest  65  degrees;  at 
Montreal  July  22d  highest  72  degrees,  low- 
est 66  degrees. 

The  foregoing  statement  Is  condensed  from 
the  evidence,  as  presented  in  the  record,  and 
it  will  be  seen  upon  this  state  of  facts  the 
court  below  granted  the  defendants'  prayer, 
which  withdrew  the  case  from  the  jury.  The 
prayer  is  as  follows:  "The  defendants'  pray 
the  court  to  Instruct  the  Jury  that  since,  by 
the  uncontradicted  evidence  In  this  case,  It  is 
shown  that  the  defoidants  performed  every 
duty  they  and  each  of  them  owed  to  the 
plaintiff  bi  the  transxMrtatlon  of  the  tomatoes 
mentioned  In  the  evidence  while  on  their 
respective  lines,  and  duly  delivered  the  said 
tomatoes  and  the  car  containing  them  to 
the  next  succeeding  carrier  at  the  end  of 
their  lines,  respectively,  to  wit,  at  Sun- 
bxuy.  Pa.,  and  Wllkesbarre,  Pa.,  that  the 
verdict  of  the  Jury  must  be  for  the  defend- 
ants." This  prayer  is  open  to  several  ob- 
jections, and  under  the  facts  of  the  case 
should  have  been  rejected.  It  wholly  usurped 
the  functions  of  the  jury,  and  told  them  that 
by  the  uncontradicted  evidence  the  defend- 
ants had  performed  every  duty  they  and  each 
of  them  owed  to  the  plaintiff  in  the  trans- 
portation of  the  tomatoes,  and  had  duly  de- 
livered th^m  and  the  car  containing  them  to 
the  connecting  carrier.  It  also  assumed  the 
truth  of  the  evidence  offered  on  the  part  of 
the  appellee,  and  excluded  from  the  consider- 
ation of  the  jury  the  whole  evidence  produc- 
ed by  the  plaintiff.  In  the  case  of  Calvert 
Bank  v.  Katz,  102  Md.  61,  61  AU.  411,  It  is 
said  It  is  manifest  error  for  the  court  to 
assume  the  existence  of  facts,  and  take  away 
from  the  jury  the  finding  of  the  same.  The 
prayer  granted  at  the  Instance  of  the  appel- 
lee In  tbls  case  baa  been  condemned  by  a 
number  of  decisions  of  tbis  court    Corbett 


V.  Wolford,  64  Md.  426,  35  Atl.  1088;  Boyd 
T.  McCann,  10  Md.  118;  Jones  v.  Jones,  45 
Md.  164;  Bank  v.  B.  &  O.  B.  R.  Go.  99  Md. 
661,  69  AtL  134.  It  will  be  seoi  that  the 
Instruction  absolutely  ignored  the  plaintiff's 
theory  of  the  case,  and  the  contract  to  re-Ice 
the  car  at  the  points  designated. 

According  to  the  undisputed  evidence,  the 
appellees  had  neglected  to  re-ice  the  car  at 
Wllkesbarre,  Pa.,  or  at  Oneonta,  N.  Y.,  ac- 
cording to  the  express  terms  of  the  bill  of 
lading,  and  had  therefore  failed  to  perform 
their  part  of  the  contract  The  rule  relied 
upon  by  the  appellees,  to  relieve  them  from 
the  performance  of  tbelr  duty,  "that  the 
company  did  not  re-Ice  unless  they  could 
get  600  pounds  of  ice  In  the  ice  tanks,"  can 
have  no  aiq;>llcatlon  to  this  case,  because 
tbls  rule  was  not  embraced  In  the  contract 
between  the  appellant  and  appellees,  and 
there  Is  no  evidence  that  the  plaintiff  had 
knowledge  of  the  existence  of  such  rule;  Rail- 
road Co.  V.  Miller,  16  Neb.  661,  21  N,  W.  461. 
The  case  of  Western  Md.  R.  R.  Co.  T.  ijandis, 
9-,>  Md.  748,  976,  1124,  relied  upon  by  tbe 
appellees,  is  entirely  unlike  this.  In  Landls 
Case  tbe  evidence  showed  that  the  cattle  were 
not  Injured  at  the  time  tbe  cars  were  de- 
livered by  the  Western  Maryland  Railroad 
Company  to  the  Cumberland  Valley  Raibroad, 
the  connecting  carrier.  In  this  case  there 
Is  no  evidence  that  the  tomatoes,  the  con- 
tents of  the  car,  were  In^jected  at  Wllkes- 
barre. The  witness  testified  that  the  car  was 
In  good  order  when  delivered,  but  Its  con- 
tents were  not  Inspected.  In  Meredith  t. 
Railroad  Co.,  137  N.  C.  479,  50  S.  E.  1,  it 
is  held,  on  proof  that  a  carrier  received  goods 
in  good  condition,  the  burden  of  proof  rests 
upon  such  carrier  to  show  delivery  In  the 
same  condition  to  tbe  next  carrier  or  to  tbe 
consignee ;  such  proof  being  within  its  power. 
Myrick  v.  Railroad  Co.,  107  U.  S.  107,  1  Snp. 
Ot  ^5,  27  li.  Ed.  325;  U.  S.  v.  Denver  R. 
R.  Co.,  191  D.  S.  84,  24  Sup.  Ct.  83,  48  I<. 
Ed.  106;  Hoffman  v.  Oumberland  R.  R.  Co, 
85  Md.  891,  87  Atl.  214.  There  was  no  error 
in  tbe  rejection  of  the  plaintiffs  prayer. 
It  did  not  correctly  recite  the  facts  necessary 
to  be  found  by  the  Jury,  under  the  evidence 
In  the  case,  and  was  properly  refused. 

Nor  was  there  error  In  tbe  ruling  of  tbe 
court  in  refusing  to  admit  tbe  testimony 
sought  to  be  Introduced  in  the  first  excep- 
tion. The  evidence  was  not  material  or  rele- 
vant to  the  Issue  In  the  case.  We  do  not 
understand  that  this  exception  is  pressed 
In  this  court  It  Is  not  relied  upon  on  the 
appellants'  brief.  The  second  exertion  is 
not  properly  before  the  court  and  need  not 
be  considered  here. 

The  questions  raised  on  the  third,  fourth, 
and  fifth  exceptions  may  be  considered  to- 
gether, and  can  be  dlq>osed  of  without  dis- 
cussing them  seriatim.  The  ground  of  the 
objection  to  the  questions  embraced  in  these 
exceptions  Is  that  the  questions  were  leading, 
and  tbe  witnesses  were  not  shown  to  have 
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had  the  requIeUe  knowledge  of  facts  -upon 
which  to  base  an  opinion.  We  concur  In  the 
action  of  the  court,  as  set  out  In  these  ex- 
ceptions, and  can  see  no  error  in  the  rulings 
thereon.  The  questions  were  manifestly  lead- 
ing, and  no  proper  foundation  had  l>eai 
laid  for  the  introduction  in  evidence  of  the 
(pinions  of  the  witnesses  sought  by  the  qaea- 
tlons  to  be  elicited  from  them. 

For  the  error  in  granting  the  defendants' 
prayer,  the  Judgment  must  be  reversed,  and 
a  new  trial  awarded. 

Judgment  reversed,  and  a  new  trial  award- 
ed, wltn  costs  to  the  appellant 


(IDS  Hd.  «4) 

BALTIMORE  COUNTY   WATER  &  BLEC- 
TEIO  CO.  V.  DUBREUIL  et  al. 

SAME  V.  GORDON. 
(Court  of  Appeals  of  Maryland.    April  8, 190T.) 

1.  HroHWATS—UsB— Public  Purposes— Wa- 
ter AND  Gas  Mains— Additional  Servi- 
tude— Use  or  Streets— Water  Pipes. 

Although  the  fee  of  streets  in  cities  and 
towns  is  in  the  abatting  owners,  It  is  subject  to 
the  paramount  right  of  the  public  for  all  proper 
street  uses  which  include  the  laying  of  gas  and 
water  pipes ;  but  the  only  right  the  public  ac- 
quires in  ordinary  country  highways  is  the  ease- 
ment of  passage  and  its  incidents,  and  the  lay- 
ing of  gas  and  water  pipes  therein  is  an  addi- 
tional servitude. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  25,  Highways,  {  298.] 

2.  MirNiciPAi.  CoHPOiLATiOHS— Use  ot  Streetb 
— Nature  of  Street— Water  Mains — 
Abutting  Owners  —  What  Constitutes 
Rural  Highway. 

A  company  proposed  to  lay  water  mains 
along  a  road  where  for  over  a  mile  there  were 
only  15  houses ;  the  object  being  not  to  furnish 
the  houses  thereon  with  water,  but  to  use  that 
road  for  over  a  mile  to  connect  with  pipes  at 
other  points.  Held,  that  the  laying  of  pipes 
therein  was  an  additional  servitude,  since  the 
road  was  not  so  improved  as  would  justify  the 
application  of  the  rule  which  governs  streets  in 
oties  and  towns,  though  it  was  within  the  cor* 
porate  limits. 

Appeal  from  Circuit  Court,  Baltimore 
County,  in  Equity;  Frank  I.  Duncan,  Judge. 

Bills  by  CaiTie  V.  DubreuU  and  another 
against  the  Baltimore  County  Water  &  Elec- 
tric Company  and  by  Douglas  H.  Gordon 
against  the  same.  From  a  Judgment  for 
plalntlflia,  defendant  appeals.    Affirmed. 

Argued  before  BRISCOE,  BOYD,  PEARCE 
SCHMUCKER,  BURKE,  and  ROGERS,  JJ. 

Wm.  S.  Bryan,  Jr.,  for  appellant  Osborne 
I.  Tellott  for  appellees. 

BOYD,  J.  Two  bills  in  equity  were  filed 
against  the  Baltimore  County  Water  &  Elec- 
tric Company — one  by  Mr.  and  Mrs.  Cteorge 
A.  Dubreuil,  and  the  other  by  Mr.  Douglas 
H.  Gordon — In  each  of  wblcb  an  injunction 
was  prayed  for  to  prevent  tbe  company  from 
digging  a  trench  or  laying  its  water  mains 
along  that  portion  of  Lake  avenue  which 
lies  -within  the  bonnds  of  the  properties 
owned   by  the  respective  plaintiffs.     It  Is 


admitted  that  tbe  lines  of  the  deeds  of  Mrs. 
Dubreuil  and  Mr.  Gordon  extend  to  the 
center  of  Lake  avenue,  embracing  the  south- 
erly side  thereof,  and  that  the  defendant 
company  was  digging  a  trench  along  that 
side  of  the  avenue,  within  those  lines,  for 
the  purpose  of  laying  one  of  its  water  mains. 
A  preliminary  injunction  was  Issued  in  each 
case,  and,  after  tbe  defendant  answered, 
testimony  was  takoi,  which  by  agreement 
was  used  in  botb  cases.  After  bearing,  the 
injunction  was  made  perpetual  in  each  case. 
A  mandatory  injunction  was  also  granted 
requiring  the  defendant  to  remove  such 
mains  as  were  already  laid  on  the  properties 
of  the  respective  plaintiffs,  and  to  refill  the 
trenches;  each  bill  containing  a  prayer  for 
such  mandatory  Injunction.  The  cases  being 
similar,  they  were  argued  together  in  this 
court,  and  will  be  disposed  of  in  one  opin- 
ion. 

The  company  had  obtained  permission  from 
the  highways  commission  of  Baltimore  coun- 
ty to  lay  the  mains  In  the  bed  of  Lake  avenue 
from  Falls  Road  to  Bellona  avenue,  which 
Included  the  part  of  Lake  avenue  on  which 
these  properties  fronted,  but  it  had  not  ac- 
quired, by  purchase  or  condemnation,  the  In- 
terests of  the  plalntiSa  in  the  bed  of  that 
avenue.  The  principal  question,  therefore,  Is 
whether  water  mains  laid  in  the  bed  of  Lake 
avenue,  In  which  the  plaintiffs  owned  the  fee 
at  the  points  involved,  constitute  an  addi- 
tional servitude.  In  the  recent  cases  between 
this  company  and  tbe  county  commissioners 
of  Baltimore  coimty  et  al.,  the  question  be- 
fore us  was  whether  or  not  the  water  com- 
pany could  lay  its  mains  and  pipes  In  tbe  high- 
ways of  Baltimore  county  witbout  first  ob- 
taining tbe  consent  of  the  local  authorities, 
and  we  held  It  could  not  beyond  certain 
territories  therein  referred  to  in  which  they 
bad  that  power.  In  discussing  the  meaning  of 
the  expression  "to  extend  Its  operations," 
used  in  an  amendment  to  Its  charter,  by  way 
of  illustrating  the  necessity  for  obtaining 
from  the  state  some  such  power  as  that  ex- 
pression conferred,  we  stated  a  proposition 
of  law,  tbe  correctness  of  which  we  do  not 
understand  to  be  questioned,  but  it  Is  not 
conclusive  of  these  cases.  We  there  said  that 
It  could  not  be  pretended  that  Act  1900,  p. 
49,  c  62,  which  was  the  one  relied  on  by  tbe 
company,  gave  It  power  to  use  private  prop- 
erty witbout  the  consent  of  the  owners,  "and 
it  would  seem  to  be  equally  clear  that  neither 
the  Legislature  nor  the  county  commissioners 
could  authorize  this  or  any  other  water  com- 
pany to  use  county  roads,  if  the  fee  belonged 
to  tbe  abutting  owners,  without  their  con- 
sent." We  then  referred  to  some  authorltieB 
which  pointed  out  tbe  distinction  between  the 
right  to  use  streets  In  cities  and  towns  for 
laying  gas  and  water  pipes,  and  that  to  lay 
them  in  what  we  there  spoke  of  as  "county 
highways,"  but  the  word  "country"  would 
have  more  accurately  expressed  oar  meaning. 
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ns  we  did  not  intend  to  say  that  a  different 
tule  from  that  applicable  to  streets  In  cities 
and  towns  was  applied  to  other  highways 
simply  because  they  were  owned  or  controlled 
by  the  county  authorities,  Instead  of  by  those 
of  some  Incorporated  city  or  town.  The  law 
Is  well  settled  that,  although  the  fee  of  streets 
In  cities  and  towns  is  in  the  abutting  owners, 
it  is  subject  to  the  paramount  right  of  the 
public  for  all  proper  street  uses,  which  in- 
clude gas  and  water  pipes,  sewers,  etc.  Lights, 
water,  and  drainage  are  so  essential  to  the 
comfort,  health,  protection  and  convenience 
of  the  people  of  a  city  or  town  that  the  orig- 
inal owner  Is  conclusively  presumed  to  have 
known,  and  to  have  consented,  that  such  uses 
could  be  made  of  a  street  laid  out  over  land 
formerly  owned  by  him,  however  It  be  ac- 
quired by  the  municipality,  and  those  claim- 
ing under  him  have  no  more  rights  In  the 
streets  than  he  had ;  or,  as  a  late  book  on  mu- 
nicipal corporations  expresses  it :  "Ordinarily 
the  use  of  streets  for  such  a  purpose  [supply- 
ing water]  does  not  Impose  any  additional 
burden  or  servitude,  and  the  adjoining  own- 
ers, therefore,  are  not  entitled  to  compensa- 
tion for  such  use ;  it  being  one  of  the  com- 
mon and  anticipated  purposes  to  which  they 
may  be  pat"    2  Abbott  on  Mun.  Cor.  1165. 

But  the  great  weight  of  authority  is  to  the 
effect  that  there  is  a  distinction  between  the 
use  of  streets  in  cities  and  towns  for  gas 
and  water  pipes  and  the  use  of  country  or 
rural  highways.  See  14  Am.  &  Eng.  Bncy. 
of  Law,  921,  30  lb.  438,  16  Cyc.  671,  lb.  683, 
2  Abbott  on  Mun.  Cor.  1166,  and  Thornton 
on  Oil  and  Gas,  (  S05,  where  many  cases  will 
be  found  In  the  notes.  In  Mackenzie's  Case, 
74  Md.  47,  21  Atl.  690,  28  Am.  St  Rep.  219, 
the  distinction  is  recognized  and  reasons  giv- 
en for  It  In  that  case  It  was  said  of  "an  or- 
dinary road  or  highway  in  the  country"  that 
"all  the  public  acquires  is  the  easement  of 
passage  and  Its  incidents,"  and  that  Is  in 
substance  the  doctrine  announced  by  most 
courts.  The  appellant  however,  contends 
that  if  It  be  conceded  that  laying  gaa  or  water 
pipes  along  a  strictly  country  road  for  the 
purtwse  of  oonveylug  gas  or  water  from  one 
distant  point  to  another,  and  not  for  the 
benefit  or  convenience  of  the  abutting  own- 
ers, l8  an  additional  servitude,  stlU  the  na- 
ture of  the  locality  and  the  character  of  the 
surroundings  of  Lake  avenue  are  such  as 
authorize  the  court  to  apply  the  rule  appli- 
cable to  streets  in  cities  and  towns,  and  not 
that  which  is  applied  to  "country"  or  "rural" 
highways,  as  those  terms  are  used  by  the 
courts.  The  solicitors  for  tlie  appellant  say 
in  their  brief:  "There  Is  no  magic  about  a 
charter.  The  qnestian  la  what  are  the  needs 
and  reqnirements  of  the  class  of  pr<H>erty  hold- 
ers whose  homes  abut  upon  the  highway." 
We  are  not  Inclined  Id  take  Issue  with  them 
as  to  the  effect  of  a  charter  or  altogether  as 
to  the  other  statement  We  can  see  no  rea- 
son why  the  mere  tact  that  a  place  la  or  la 


not  incorporated  should  require  the  applica- 
tion of  the  one  rule,  to  the  exclusion  of  the 
other.  It  is  not  a  question  of  incorporation 
vel  non,  but  when  highways  are  dedicated 
to  or  In  any  way  acquired  by  the  public,  the 
real  question  as  to  what  uses  can  be  made 
of  them  must  depend  largely  upon  circum- 
stances. It  would  not  be  reasonable  to  hold 
that  the  streets  of  an  Incorporated  town  can 
be  used  for  water  and  gas  pipes  and  similar 
uses  without  compensating  the  owners  of  the 
fee,  while  those  of  a  town  of  the  same  general 
character,  size,  etc.,  but  not  incorporated, 
cannot  be. 

The  real  question  to  be  determined  in 
such  cases  Is  whether  the  proposed  use  of  a 
highway  is  such  as  can  reasonably  be  said  to 
be  within  "the  scope  of  the  original  ease- 
ment" After  quoting  at  length  from  West- 
ern Union  Tel.  Co.  v.  Rich,  18  Kan-  517,  27 
Am.  Rep.  158,  the  court,  in  American  Tel, 

6  Tel.  Co.  V.  Pearce,  71  Md.  543,  18  AtL  913, 

7  L.  R.  A.  200,  accepted  the  doctrine  of  the 
Kansas  case,  and  said:  "It  recognizes  the 
right  of  the  landowner  to  compensation  for 
every  additional  burden  cast  upon  the  land 
outside  the  scope  of  the  original  easement 
and  that  whether  a  given  structure  creates 
an  additional  servitude  Is  a  question  of  fact 
depending  on  the  circumstances  of  each  case, 
to  be  determined  by  the  tribunal  having  Ju- 
risdiction to  try  the  same,  and  before  which 
it  is  tried."  The  tribunal  whose  duty  it  is 
to  determine  the  question  Is  not  to  be  gov- 
erned alone  by  the  mode  of  user  first  adopt- 
ed, or  by  the  conditions  existing  at  the  time 
the  highway  is  acquired  by  the  public.  For 
example,  if  the  easement  when  acquired  be 
over  land  which  is  in  the  open  country,  but 
is  so  situated  that  it  wiU  probably  be  built 
upon,  like  a  street  of  a  city  or  town,  and  is 
afterwards  so  built  upon.  It  would  be  wholly 
unreasonable  to  hold  that  the  public  must 
again  compensate  the  owner  of  the  fee  be- 
fore it  can  make  such  use  of  the  highway 
as  its  tiien  condition  requires  and  justifies, 
provided,  of  course,  they  be  within  the  scope 
of  the  original  easement  Indeed,  we  have 
many  instances  in  this  state  of  such  changed 
conditions,  where  the  highway  when  acquired 
by  the  public  was  in  the  open  country,  but 
subsequently  became  a  street  of  a  town.  It 
could  not  be  successfully  contended  that  wa- 
ter and  gas  pipes  could  not  be  laid  in  such 
street  without  additional  compensation  to 
the  owner  of  the  fee  merely  t)ecause  the  land.- 
was  originally  taken  for  a  rural  highway. 
Reference  to  some  of  our  decisions  will  show 
the  view  this  court  has  taken  as  to  what  is 
an  additional  servitude,  either  on  city  streets, 
or  country  highways. 

In  Peddlcord's  Case,  84  Md.  463,  It  was 
determined  that  the  use  and  occupation  of 
the  bed  of  a  turnpike  for  the  purposes  of 
a  passenger  railway  was  not  a  new  and  dis- 
tinct servitude,  entitling  an  abutting  owner 
to'  a  new  compensation  for  such  use  of  the 
Digitized  by  V^OOQIC 


Ud.) 


BALTIMORE  COUNTT  WATEB  A  ELECTBIC  CO.  t.  DUBSEUIL. 


411 


land.  It  Ib  true  that  the  raUway  company 
was  acting  under  a  contract  with  the  torn- 
pike  company,  which  had  secnred  the  ease- 
ment hy  legiBlative  authority,  through  pur- 
diaae  or  condemnation,  but.  If  it  had  not 
been  an  antliorlzed  uae  of  the  road,  the 
turnpike  company  could  not  have  granted  it 
to  the  railroad  company,  to  the  detriment  of 
Peddicord.  That  road  was  in  the  country. 
Then,  In  HIbb  t.  Railway  Co.,  62  Md.  242, 
36  Am.  B^.  S71,  we  held  that  the  Legisla- 
ture had  the  power  to  authorize  the  rail- 
way company  to  construct  and  use  a  horse 
car  railway  on  Decker  street,  or  Maryland 
ayenoe,  in  Baltimore  county.  In  comment- 
ing on  the  distinction  made  by  Judge  Cooley 
Iwtween  streets  taken  or  dedicated  for  city 
or  town  purposes,  and  county  highways,  the 
court  said  that,  without  determining  whether 
tliat  distinction  was  supported  by  authority. 
It  "cannot  and  ought  not  to  apply  in  this 
case;  for,  although  the  way  is  not  technical- 
ly within  the  city  limits,  its  location,  in  such 
near  proximity  thereto,  as  an  entering  way 
Into  the  city  and  exit  therefrom,  and,  in 
fact,  as  an  extension  of  one  of  the  city 
streets,  it  must  and  ought  to  t>e  regarded  as 
subject  to  the  same  burdens  In  the  way  of 
use  which  would  legitimately  fall  on  the 
street,  of  which  it  is,  at  the  place  in  ques- 
tion, only  an  extension.  •  •  •  Under  such 
circumstances  it  must  be  supposed  the  dedi- 
cator Intended  it  to  be  liable  to  all  the  uses 
of  city  streets,  one  of  which  it  was  so  abso- 
lutely certain  that,  in  the  growth  of  the 
town,  it  would  become."  In  that  case  the 
fee  of  the  bed  of  the  street  was  in  the  com- 
plainants, who  were  refused  an  injunction, 
although  the  street  was  In  Baltimore  county 
and  not  In  the  city.  In  Hodges  ▼.  Railway 
Go.,  S8  Md.  603,  an  order  refusing  an  in- 
junction to  lot  owners  on  ;?ark  avenue,  in 
the  city  of  Baltimore,  was  affirmed,  and  it 
was  held  that  the  use  of  a  street  for  a  horse 
railway  was  not  an  additional  servitude,  for 
which  adjoining  lot  owners  could  recover 
compensation.  It  Is  there  said  that  "the 
easement  thereby  acquired  was  the  right  to 
use  the  streets  of  a  city,  not  only  according 
to  the  then  existing  modes  of  travel  and 
transportation,  but  all  such  other  modes  as 
may  arise  in  the  ordinary  course  of  improve- 
ment, and  that  a  horse  railway  is  but  one 
of  the  legitimate  contingencies  within  the 
objects  and  purposes  for  which  the  street 
was  dedicated  to  the  public,  and  which,  we 
must  therefore  presume;  was  within  the  con- 
templation of  the  parties  at  the  time  damages 
were  assessed  to  abutting  owners."  Then  in 
Koch  V.  Railway  Co.,  75  Md.  222,  23  Atl. 
463,  15  L.  R.  A.  877,  we  extended  that  doc- 
trine to  electric  railway  companies  In  the 
streets  of  Baltimore,  on  the  ground  that  elec- 
tricity was  but  a'  new  and  improved  motive 
power  for  propelling  street  cars,  and  in  no 
manner  Inconsistent  with  the  uses  and  pur- 
poses for  which  streets  were  opened  and  ded- 


icated as  ways  for  public  travel.  Again  la 
Green  t.  Railway  Co.,  78  Md.  294,  28  Atl. 
626,  44  Am.  St  Rep.  288,  we  so  held  as  to  an 
electric  railway  on  the  turnpike  which  was 
before  the  court  in  Peddicord's  Case.  We 
quoted  from  the  latter  case  that:  "It  may 
be  said  to  have  been  within  the  legal  con- 
templation of  all  that  it  [the  road]  was  to 
be  used  for  all  purposes  by  which  the  ol>- 
Ject  of  its  creation,  on  a  public  tdghway, . 
could  be  promoted."  In  Lonaconing  By.  Co. 
▼,  Con.  Coal  Co.,  95  Md.  630,  53  Atl.  420,  the 
previous  cases  were  reviewed,  and  it  was 
distinctly  determined  that  the  owner  of  the 
fee  of  a  country  road  was  not  entitled  to  an 
injunction  against  an  electric  railway  com- 
pany, because  It  was  not  an  additional  servi- 
tude. It  will  be  observed  that  we  have  not 
distinguished  between  the  streets  of  cities 
or  towns  and  country  highways  in  determin- 
ing whether  there  was  an  additional  servi- 
tude by  reason  of  their  use  for  horse  or 
electric  railways,  but  we  have  been  governed 
by  the  fact  that  such  uses  of  both  streets 
and  rural  highways  were  only  new  modes 
of  travel  and  transportation,  and  the  right 
originally  acquired  to  use  them  was  not 
simply  for  the  then  existing  modes,  but  for 
all  such  as  might  arise  In  the  ordinary  course 
of  Improvement  It  could,  therefore,  be  pre- 
sumed that  such  improved  modes  of  travel 
and  transportation  were  within  the  contem- 
plation of  the  parties  at  the  time  the  dam- 
ages were  assessed  to  abutting  owners.  In 
Am.  Tel.  &  Tel.  Co.  v.  Pearce,  71  Md.  535. 
18  Ati.  910,  7  L.  R.  A.  200,  it  was  held  that 
if  a  telephone  or  telegraph  line  be  construct- 
ed over  tlie  right  of  way  of  a  railroad  x>m- 
pany,  for  its  use  and  -beneflt  in  the  opera- 
tion of  Its  road  and  to  facilitate  Its  business, 
the  landowners  cannot  complain,  because  such 
use  of  the  land  is  within  the  scope  of  the 
original  easement  for  which  they  have  re- 
ceived compensation;  but,  if  the  line  be  not 
constructed  for  such  purpose,  it  is  a  new 
easement  and  puts  a  new  and  additional 
burden  upon  the  land,  for  which  the  owners 
are  entitled  to  compensation.  The  evidence 
showed  that  the  line  Involved  in  that  case 
was  being  built  by  the  appellant  as  a  link  in 
the  chain  of  its  communication,  at  long  dis- 
tances, by  telegraph  and  telephone,  and  not 
for  the  railroad  company,  and  it  was  there- 
fore clearly  a  new  easement  When  the  rail- 
road company  condemned  Its  rights  of  way, 
It  could  not  have  entered  the  minds  of  the 
parties  that  the  owners  were  being  compen- 
sated for  such  a  use  of  the  land  as  was  then 
attempted.  Indeed,  It  might  as  well  be  claim- 
ed that  a  telegraph  or  telephone  company 
could  condemn  a  right  of  way,  and  give  au- 
thority to  a  railroad  company  to  use  It  for 
Its  tracks,  without  further  compensation  to 
the  owners,  as  to  hold  that  the  railroad  com- 
pany could  condemn  It  and  give  authority  to 
the  telephone  or  telegraph  company  to  use 
It  for  its  purposes,  and  not  tor*  those  of  Uw 
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railroad  company.  It  was  a  case  of  one 
public  serrlce  corporation  condemning  and 
paying  for  land  to  be  used  for  its  own  pur- 
poses, and  then  undertaking  to  give  another 
public  service  corporation,  engaged  In  an  en- 
tirely different  business,  tlie  rigbt  to  use 
the  land  for  its  business.  In  Mackenssie's 
Case,  supra,  while  the  court  pointed  out  the 
distinction  between  the  two  classes  of  high- 
ways, which  we  approve  of  and  adopt  in  this 
case,  the  suit  was  concerning  a  pole  on  Char- 
les street  in  the  dty  of  Baltimore,  and  hence 
was  not  decided  on  the  ground  that  It  was 
on  a  country  highway.  Inasmuch  as  It  is 
shown  (74  Md.  51,  21  Atl.  690,  28  Am.  St 
Rep.  219)  that  the  plaintifT  was  not  the 
owner  of  the  reversion  In  the  bed  of  Charles 
street,  the  question  of  such  an  owner's  rights 
was  not  necessarily  Involved  tn  the  case.  So 
In  Phlpps'  Case,  66  Md.  319,  7  Atl.  556,  the 
record  did  not  show  who  were  the  owners  of 
the  fee,  but  it  was  decided  on  the  ground 
that  the  railroad  company  had  acquired  from 
the  former  owners,  and  paid  for,  the  land  In 
controversy,  although  the  statement  there 
made  that  the  nse  of  a  highway  for  a  steam 
railroad  is  an  additional  servitude  Is  in  ac- 
cord with  the  authorities.  It  is  because  such 
use  cannot  be  reasonably  said  to  have  been 
contemplated  by  the  parties,  but  Is  a  new 
and  different  use,  and,  moreover,  such  a 
railroad  to  some  extent  excludes  the  public 
at  large. 

In  Mackenzie's  Case,  after  speaking  of  an 
ordinary  road  or  highway  in  the  country,  the 
•ourt  said:  "But  with  respect  to  streets  in 
populous  places  the  public  convenience  re- 
quires more  than  the  mere  right  to  way  over 
and  upon  them" — and  there  are  other  cases 
using  similar  expressions.  There  is  nothing 
In  our  decisions  that  indicates  that  laying 
gas  or  water  pli>es  under  what  was  original- 
ly a  mere  rural  highway,  after  it  becomes 
built  upon  and  populous,  like  an  ordinary 
street  in  a  town,  can  be  said  to  be  "outside 
the  scope  of  the  original  easement,"  any  more 
than  building  a  horse  or  electric  railway 
would  be.  In  point  of  fact,  the  abutting  own- 
ers are  not  as  much  Interfered  with  by  laying 
water  and  gas  pipes  under  the  surface  of  the 
highway  as  they  are  by  the  construction  of 
an  electric  railway,  which  requires  the  erec- 
tion of  poles,  wires,  etc.,  over  the  surface.  If 
an  overhead  trolley  is  used,  or,  if  an  under- 
ground trolley  be  used,  requires  the  surface 
to  be  disturbed.  Indeed,  in  either  case  there 
is  a  disturbance  of  the  soil  below  the  surface 
of  the  highway. 

But,  applying  these  principles  to  the  facts 
6f  this  case,  what  must  the  result  be?  The 
proof  shows  that  the  appellant  proposes  to 
run  Its  mains  northerly  on  the  Falls  Road  to 
Lake  avenue,  then  eastwardly  on  Lake  ave- 
nue to  Bellona  avenue,  and  then  branching 
off  Into  two  pipes,  one  northerly,  to  GIttings 
avenue,  and  with  that  avenue  eastwardly  to 
connect  with  the  water  main  on  York  Road, 
which  now  supplies  water  to  Govanstown, 


Towson.  Waverly,  and  vicinity,  and  the  other 
going  southerly  on  Bellona  avenue  to  the 
York  Boad.  The  pipe  going  northerly  on  the 
Falls  Road  is  to  be  connected  with  one  com- 
ing from  the  present  system  of  the  company 
at  Catonsville.  The  properties  of  the  plain- 
tiffs are  on  Lake  avenue,  between  Cliarles 
Street  avenue  and  Roland  avenue.  Near  the 
comer  of  Lake  avenue  and  Falls  Road  there 
are  quite  a  number  of  houses,  most  of  them  on 
Falls  Road,  but  10  or  12  on  Lake  avenue. 
It  is  over  a  mile  from  those  houses,  along 
Lake  avenue,  to  Charles  Street  avenue,  and 
there  are  only  seven  houses  in  that  distance, 
including  those  of  Mrs.  Dubreuil  and  Mr. 
Ctordon,  on  the  south  side  and  eight  on  the 
north  side.  There  are  very  few  between 
Charles  Street  avenue  and  Bellona  avenue,  a 
distance  of  about  a  quarter  of  a  mile.  The 
pictures  in  evidence  of  Lake  avenue  and  of 
the  properties  fronting  on  It  between  Bellona 
avenue  and  Falls  Road,  as  well  as  the  other 
testimony,  shows  that  it  is  simply  a  country 
road,  doubtless  kept  In  better  condition  than 
many  other  roads  owing  to  the  class  of 
houses  on  the  properties  fronting  on  it,  bat 
for  over  a  mile  there  are  only  15  houses  on 
the  two  sides  of  Lake  avenue,  some  of  which 
set  back  a  considerable  distance.  It  can 
scarcely  be  claimed  under  the  evidence  that 
the  object  of  laying  the  mains  on  Lake  avenue 
was  to  furnish  the  houses  thereon  with  water, 
but  it  was  undoubtedly  to  use  that  avenue, 
for  more  than  a  mile,  to  connect  with  the 
pipes  at  other  points,  although,  of  course,  the 
company  might  be  willing  to  give  those  living 
along  there  the  nse  of  water.  If  sufficient  com- 
pensation be  made  for  the  connection  and  sup- 
ply. The  testimony  fails  to  show  any  de- 
mand from  those  persons. 

There  is  therefore  not  sufficient  evidence  to 
Justify  us  in  holding  that  Lake  avenue,  for 
this  distance  of  over  a  mile.  Is  so  situated  or 
Improved  that  it  can  properly  be  treated,  for 
the  purposes  of  the  question  before  us,  aa  a 
street,  and  not  as  a  country  road.  The  prop- 
erties were  spoken  of  by  one  of  the  witnesses 
as  "gentlemen's  country  residences,  undevel- 
oped property."  They  vary  in  size  from  10 
to  40  or  60  acres,  and  most  of  them  are  im- 
proved by  handsome  residences  which  are 
some  distance  back  from  the  avenue  and  have 
their  own  water  supply.  It  Is  true  that  there 
are  a  number  of  small  towns,  villages,  and 
developments  within  half  a  mile  or  less  of 
this  avenue,  but,  with  the  exertion  of  the 
houses  near  the  comer  of  Falls  Road,  there 
are  very  few  fronting  on  it.  The  property 
on  it  has  not  yet  reached  that  stage  of  de- 
velopment that  can  fairly  be  said  to  change 
it  from  a  country  highway  to  such  a  street  or 
avenue  as  would  Justify  us  in  applying  to  it 
the  role  applicable  to  streets  in  cities  and 
towns. 

The  appellant  has  a  franchise  from  the 
Legislature  to  use  the  public  highways  of 
this  locality  for  laying  Its  mains  and  pipes, 
but  that  cannot  give  it  the  right  to  take  prop- 
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eity  owned  by  these  plalntiffg,  without  their 
consent,  nnlees  by  condemnation.  Ttie  right 
of  eminent  domain  ia  conferred  npon  it,  and 
In  such  a  location  and  under  such  conditions 
aa  are  shown  in  these  cases  it  must  resort  to 
that,  U  it  deem  it  desirable  to  use  Lake  ave- 
nue for  its  mains.  There  are  places  on  the 
plat  filed,  such  for  example  aa  that  near  the 
comer  of  Falls  Road  and  Lake  avenue,  where 
houses  have  been  erected  In  auch  numbers 
and  In, such  proximity  to  each  other  as  would 
Justify  the  application  of  the  rule  which 
governs  streeta  in  cities  and  towns;  but  we 
think  It  would  be  carrying  ttiat  doctrine  be- 
yond what  the  authorities  authorize  to  apply 
it  to  Lake  avenue,  along  the  properties  of 
these  plaintiffs,  in  its  present  condition. 

The  decree  in  each  case  will  therefore  be 
affirmed. 

Decree  in  each  case  (Nos.  66, 66,  office  dock- 
et) affirmed,  the  appellant  to  pay  the  costs. 


(US  no.  tO) 

BEES.EI  ▼.  STARNER  et  at. 
(Court  of  Appeals  of  Maryland,    April  4,  1907.) 

1.  Bastabds— Right  or  Mother  to  iNHEBrr. 

Under  the  express  provision  of  Act  1868, 

?.  355,  c  199  (Code  Pub.  Gen.  Laws,  art.  46, 
30),  the  mother  of  an  illegitimate  child  dying 
without  descendants  or  brothers  or  sisters  or 
their  descendants  may  Inherit  both  realty  and 
personalty  from  him ;  the  fact  that  the  act  was 
codified  under  the  title  "Inheritances,"  instead 
of  under  article  46,  subtitled  "Distribution,"  and 
employs  the  word  "inherit,"  not  excluding  her 
right  to  take  the  personalty. 

[Ed.  Note.— For  cases  in  ooint,  see  Cent.  Dig. 
vol.  6,  Bastards,  fi  257-262.] 

2.  8aue. 

Act  1868,  p.  355,  c.  199  (Code  Pub.  Gen. 
Laws  1888  and  1904,  art  46,  t  30),  enables  the 
mother  of  an  illegitimate  child  to  inherit  from 
biin  when  he  dies  leaving  no  children,  brothers 
or  sisters,  or  their  descendants.  Act  1798,  e. 
101,  subc.  11  (Code  Pub.  Gen.  Laws  1904,  art. 
93,  f  119),  provides  that  if  intestate  leaves  a 
surviving  husband  or  widow,  and  no  child,  par- 
ent, etc.,  the  surviving  spouse  shall  take  the 
whole  estate.  Held,  that  these  acts  must  be 
construed  together,  enabling  an  illegitimate 
cliild's  widow  and  mother  to  share  equally  in  the 
distribution  of  the  estate  where  he  dies  leaving 
no  descendants;  the  mother  being  not  excluded 
as  a  "parent"  within  the  act  of  1798,  on  the 
ground  that,  when  it  was  passed,  the  mother 
of  an  ill^timate  child  could  not  take  property, 
the  Code  of  1888  embracing  both  acts  having 
been  adopted  as  a  substitute  for  all  other  public 
general  laws  of  the  state. 

[Ed.  Note.— For  cases  in  ooint,  see  Cent.  Dig. 
vol.  6,  Bastards,  ft  257-262.] 

Appeal  from  Orphans'  Court  of  Baltimore 
City. 

Bertha  I.  Reese  appeals  from  an  order  of 
tbe  orphans'  court  of  Baltimore  city  distrib- 
uting one-half  of  tbe  personal  estate  of  her 
deceased  husband,  Robert  E.  Reese,  to  T.  L. 
Stamer.    Affirmed. 

Argued  before  BRISCOE,  BOTD,  PEARCE, 
SCHMUCKEB,  BURKE,  and  ROGERS,  JJ. 

Richard  Bernard,  for  appellant.  BenJ.  F. 
Grouse,  for  appellees. 


BRISCOE,  J.  The  qneetlons  on  tbls  appeal 
arise  upon  the  distribution  of  tbe  personal  es- 
tate of  Robert  E.  Reese,  of  Baltimore  city. 
The  facts  are  undisputed,  and  are  stibmltted 
iqwn  an  agreed  statement  of  facts.  The  or- 
phans' court  of  Baltimore  cit7  held  that  one- 
half  of  the  estate  should  be  distributed  to  Ills 
widow,  the  appellant,  and  the  remaining  one- 
half  to  his  mother,  Tabitha  L.  Stamer,  one  of 
tbe  appellees.    The  widow  has  appealed. 

The  decedoit  died  August,  1905,  intestate, 
leaving  a  personal  estate  approximating  $7,- 
000,  and  letters  of  administration  were  duly 
granted  to  his  widow  and  Alfred  D.  Bernard, 
of  Baltimore  city.  By  the  agreed  statement 
of  facts,  it  appears  that  the  Intestate  was  the 
illegitimate  child  of  Tabitha  L.  Starner,  the 
appellee;  that  the  mother  of  the  deceased 
married  after  his  birth  a  man  by  the  name  of 
Babylon,  by  whom  she  had  seven  children, 
now  living;  that  the  deceased  left  no  child, 
children,  or  descendants,  and  that  the  appel- 
lant was  married  to  tbe  deceased,  and  is  his 
widow ;  that  there  are  no  other  children  or 
descendants  of  tbe  appellee.  It  will  be  thus 
seen  that  tbe  claimants  of  the  property  In 
controversy  are  his  widow,  the  appellant,  who 
claims  the  whole  of  the  estate,  and  bis  moth- 
er, the  appellee,  who  asserts  a  claim  to  one- 
half  thereof.  The  question  presented  Is  a 
narrow  one,  and  we  have  had  no  difficulty  In 
reaching  a  conclusion  In  regard  to  It. 

Code  Pub.  Gen.  Laws,  art  46,  S  30,  pro- 
vides where  an  Illegitimate  child  or  chil- 
dren shall  die  leaving  no  descendants  or  broth- 
ers or  sisters,  or  the  descendants  of  such 
brothers  and  sisters,  then  and  in  that  case  the 
mother  of  such  Illegitimate  child  or  children, 
if  living,  shall  inherit  both  real  and  personal 
estate  from  such  illegitimate  child  or.  chil- 
dren; and,  if  the  mother  be  dead,  then  and 
in  that  case  the  heirs  at  law  of  the  moth- 
er shall  inherit  the  real  and  personal  es- 
state  of  such  Illegitimate  child  or  children  In 
like  manner  as  If  such  Illegltbnate  child  or 
children  had  been  bom  In  lawful  wedlock. 
Whatever  then  may  have  been  the  law  of  this 
state  prior  to  the  passage  of  Act  1868,  p.  355, 
C  199,  codified  as  article  46,  S  SO,  of  the  Code 
of  Public  General  Laws  of  1888,  and  the  same 
section  and  article  of  Code  1904,  it  must  be 
clear  that  since  this  act  the  mother  of  an  Il- 
legitimate child,  dying  without  descendants, 
or  brothers  or  sisters  or  the  descendants  of 
such  brothers  and  sisters,  can  inherit  both 
real'  and  personal  estate  from  such  Illegiti- 
mate child.  Tbe  language  of  the  act  hereto- 
fore set  out  Is  plain  and  explicit,  and  can  ad- 
mit of  no  dispute.  The  difficulty  suggested  by 
the  appellant,  that  because  Act  1868,  p. 
865,  c.  199,  was  codified  In  tbe  Code  of  Pub- 
lic General  Laws  of  1888,  and  the  present 
Code  Pub.  Gen.  Laws  1904,  under  article  46, 
title,  "Inheritances,"  Instead  of  under  article 
93  of  the  Code  of  Public  General  Laws,  sub- 
titled "Distribution,"  and  employs  the  word 
"inherit,"  the  act  does  not  apply  to  personal 
property,  Is  entirely  without  force.    The  com- 
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plete  answer  to  tbe  contention  here  made  is 
the  language  of  the  statute  Itself — "shall  In- 
herit both  real  and  personal  estate  from  such 
Illegitimate  child." 

The  next  objection  Is  that  the  mother  of  an 
illegitimate  child  is  not  a  "parent"  within  the 
meaning  of  the  statute,  who  can  take  as 
against  the  widow,  and  section  119,  art.  83,  of 
tbe  Code  Pub.  Oen.  Laws,  Is  relied  upon  to 
sustain  this  contention.  This  section  pro- 
vides that  If  the  Intestate  leave  a  surviving 
husband  or  widow,  and  no  child,  parent, 
grandchild,  brother  or  sister,  or  the  child  of 
a  brother  or  sister  of  the  intestate,  the  surviv- 
ing husband  or  widow,  as  the  case  may  be, 
ahaJl  be  entitled  to  the  whole.  The  reason 
urged  In  support  of  this  proposition  Is  based 
upon  tbe  statement  that  at  the  time  of  the 
passage  of  Act  1798,  c.  101,  subc.  11,  now  sec- 
tion 119  of  article  93  of  the  Code  Pub.  Q&l 
Laws  1904,  the  mother  of  an  illegitimate 
child  could  not  take  or  Inherit  property,  and 
that  the  word  "parent,"  in  this  section,  does 
not  mean  or  Include  mother.  This  objection 
we  do  not  think  is  tenable,  in  the  light  of  the 
recent  legislation  in  tills  state  upon  this  sub- 
ject 

In  the  case  of  Miller  et  aL  ▼.  Stewart  et  aL, 
8  Olll,  129,  decided  In  1849,  Judge  Frick  care- 
ftilly  reviews  the  status  of  an  Illegitimate 
child  at  common  law,  and  tbe  statutes  in 
force  in  this  state  at  that  date.  Subsequent- 
ly, Act  1868,  p.  355,  c.  199,  was  passed,  and 
In  1888  this  act  was  codified  as  article  46,  | 
SO,  of  the  Code  of  Public  General  Laws  of 
the  state.  In  Hawbecker  et  al.  v.  Hawbeck- 
er  et  al.,  43  Md.  sao,  decided  In  1876,  this 
court,  after  reviewing  the  previous  legisla- 
tion bearing  upon  tbe  subject,  said:  "And 
now  by  Act  1868,  p.  350,  c.  199,  it  Is  provided 
that  the  mother  and  her  heirs  at  law  shall 
inherit 'from  her  illegitimate  children.  In  case 
they  shall  die  leaving  no  descendants  or  broth- 
ers or  sisters  or  the  descendants  of  such 
brothers  and  sisters."  The  case  of  Bstep  v. 
Mackey,  62  Md.  599,  decided  In  1879,  also  sus- 
tains this  construction  of  the  act.  But,  In- 
dependent of  this,  the  Code  of  1888  was 
adopted  In  lieu  of  and  as  a  substitute  for  all 
public  general  laws  of  the  state  in  force  at 
that  date.  It  therefore  became  the  law  of 
the  state  and  superseded  all  other  legislation. 
State  V.  Popp,  45  Md.  433;  McCracken  v. 
State,  71  Md.  150,  17  Ati.  932;  Trustees  of 
College  V.  McKlnstry,  76  Md.  188,  23  Atl.  471. 
Act  1868,  p.  355,  c.  199,  Is  now  codified  as 
section  80,  art  46,  Code  Pub.  Gen.  Laws 
1904,  and  Act  1798,  c.  101,  subc.  11,  is  codified 
as  section  119,  art.  93,  Code  Pub.  Qen.  Laws 
1904.  These  sections  of  the  Code  must  be 
read  and  construed  together,  and  the  legisla- 
tive Intent  is  thus  made  clear  and  beyond 
dispute. 

This  conclusion  disposes  of  the  other  ob- 
jections raised  on  the  record,  and,  for  the 
reasons  assigned,  we  are  of  the  opinion  that 
the  orphans'  court  of  Baltimore  city  was  en- 
tirely right  in  holding  that  the  estate  of  the 


Intestate  should  be  divided  equally  between 
the  widow  (appellant)  and  tlM  motbae  (appel- 
lee). 
Order  affirmed,  with  costa. 


(Ut  Md.  S4S) 

MOBTHERN  CENT.  BY.  00.  v.  UNITED 
BYS.  ft  ELECTRIC  CO. 

(Court  of  Appeals  of  Maryland.    April  3,  1907.) 

1.  Stbeet  RiUi.BOAi>s— Dxnrr  to  Favm  Stbekib 
— Bkidqes. 

A  railroad  company  entering  a  city  and 
crossing  a  street  at  grade,  an  ordinance  was 
passed  providing  that  the  grade  of  tbe  street  be 
raised  so  as  to  enable  the  railroad  company 
to  construct  its  railroad  tracks  under  the  street, 
and  the  change  of  grade,  made  in  pursuance  of 
the  ordinance,  was  accomplished  oy  the  con- 
struction of  a  bridge.  By  a  previous  ordinance 
of  the  city  a  street  railway  company  was  grant- 
ed the  right  to  lay  double  tracks  upon  this 
street  on  the  condition  that  the  owners  thereof 
should  keep  the  portion  of  the  street  covered  by 
its  tracks  and  two  feet  on  eittter  side  thereof 
in  repair.  With  respect  to  a  second  street  of 
the  city,  another  street  railway  company  was 
by  oroinance  authorised  to  construct  double 
tracks  upon  the  same,  on  the  same  condition  as 
to  repair  as  that  imposed  in  the  first  grant  of 
authority.  A  bridge  connecting  portions  of  that 
street  and  forming  the  only  means  of  passage 
from  one  portion  to  another  had  at  that  time 
been  constructed  by  the  city.  Neither  the  char- 
ters of  these  two  street  railway  companies  nor 
the  ordinances  of  the  city  made  any  reference  to 
bridges  as  distinguished  from  streets,  and  under 
the  respective  grants  of  authority  to  use  such 
streets  tlie  two  street  railway  companies  laid 
their  tracks  upon  these  two  bridges.  Held,  that 
the  two  bridges  were  parts,  respectively,  of  the 
two  streets,  within  the  meaning  of  the  word 
"streets"  as  used  in  the  ordinances  imposing  on 
the  owners  of  the  street  railways,  as  a  condi- 
tion of  their  right  to  use  the  streets,  the  duty 
to  repair  the  same. 

2.  SUBROGATIOH— BENKFIT    OW  OUQIRAI.   OB- 
UOATIOH. 

Where  street  railway  companies  were  under 
obligation  to  the  city  to  keep  in  repair  the  por- 
tion of  two  bridges  occupied  by  their  tracks  and 
two  feet  on  either  side,  and  thereafter  a  rail- 
road company  became  liable  to  the  city  to  main- 
tain and  make  all  needed  repairs  on  both  bridges 
by  virtue  of  ordinances  eranting  certain  privi- 
leges, the  obligation  of  the  street  railway  com- 
panies was  not  thereby  discharged,  and  the  rail- 
road company,  having  made  all  such  needed  re- 
pairs, was  entitled  to  recover  from  the  street 
railway  company  succeeding  to  the  rights  and 
obliganons  of  the  original  companies  tnat  por- 
tion of  the  cost  of  repairing  the  bridges  for 
which  the  street  railway  company  would  have 
been  liable  had  the  bridges  been  repaired  by  tbe 
city. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  44,  Subrogation,  {  49.] 

Appeal  from  Superior  Court  of  Baltimore 
City;  Ch.  E.  Phelps,  Judge. 

Action  by  the  Northern  Central  Railway 
Company  against  the  United  Railways  ft 
Electric  Company.  From  a  judgment  for 
defendant  plalntift  appeals.  Reversed,  and 
new  trla!  awarded. 

Argued  before  BRISCOE,  BOYD,  PEARCE, 
SCHMUCKER,  BURKE,  and  ROGERS,  JJ. 

Shirley  Carter  and  John  J.  Donaldson,  for 
appellant    Fielder  G.  Slingluft,  for  appellee. 
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PBAROB),  X  This  action  was  brought  by 
the  Northern  Central  Railway .  Company  to 
tecover  from  tbe  United  Railways  &  Electric 
Company  of  Baltimore  tbe  mm  of  $2,099.88, 
claimed  to  be  due  and  owing  as  Its  propor- 
tion of  tbe  cost  of  repairs  to  two  bridges 
known  as  tbe  "Charles  Street  Bridge"  and 
"Maryland  Avenne  Bridge,"  which  respee- 
timely,  form  a  continuation  of  Charles  street 
and  of  Maryland  avenue,  two  of  the  pnbllc 
streets  of  Baltimore  City,  running  parallel  to 
each  other.  Both  of  these  bridges  cross  the 
valley  below,  In  which  flows  the  stream 
known  as  "Jones  Fall3,"  and  on  the  banks 
of  which  beneath  s^ld  bridges  are  located  the 
tracks  of  tbe  Northern  Central  Railway  To 
avoid  the  repetition  of  long  names,  we  shall 
in  this  opinion  refer  to  Ibe  Northern  Central 
Railway  Company  as  the  "railroad  com- 
pany," to  the  United  Railways  ft  Electric 
Company  as  the  "railway  company,"  and  to 
tbe  mayor  and  city  council  of  Baltimore  as 
"tbe  dty."  The  declaration,  as  filed,  con- 
tained six  counts;  tbe  first  four  being  the 
common  counts  for  money  payable  by  defend- 
ant to  plaintiff,  and  the  fifth  and  sixth  counts 
being  special  counts,  which  we  shall  request 
the  reporter  to  have  transcribed  in  connection 
with  this  opinion.  The  defendant  pleaded 
the  general  issue,  never  promised  as  alleged, 
and  demurred  to  tbe  fifth  and  sixth  counts, 
and  the  demurrer  to  each  of  these  counts 
was  sustained  with  leave  to  amend.  The 
plaintiff  declined  to  amend  these  counts,  but 
by  leave  of  the  court  amended  the  declara- 
tion by  striking  out  the  four  common  counts, 
wherenpon  judgment  was  entered  on  the  de- 
murrer for  defendant,  and  plaintiff  appealed. 
Before  the  ruling  on  the  the  demurrer  an 
agreement  was  filed  that  an  ordinances  of 
the  city  in  any  way  relating  to  the  subject- 
matter  of  the  suit  should  be  considered  as  a 
part  of  the  declaration  In  tbe  case  as  fully  as 
If  the  sam£  had  been  set  out  at  length  there- 
in. It  will  be  seen  by  reference  to  the  fifth 
count  of  the  declaration  that  It  is  there 
sought  to  recover  upon  the  strength  of  the 
obligation  alleged  to  be  Imposed,  by  the  con- 
dition in  the  grant  of  the  city,  upon  the  de- 
fendant as  successor  to  the  rights  and  ob- 
ligations of  the  Baltimore  City  Passenger 
Railway  Company,  and  of  tbe  Baltimore 
Traction  Company,  the  cost  of  repairs  be- 
tween the  tracks  on  these  two  bridges,  and 
two  feet  upon  either  side  thereof,  upon  the 
legal  theory  that  these  bridges  are  parts  of 
the  respective  streets;  and  it  will  appear  by 
reference  to  the  sixth  count  that  It  proceeds 
upon  the  defendant's  theory  that  these 
bridges  are  not  parts  of  these  streets  respec- 
tively, and  upon  the  further  legal  tiieory  that. 
If  they  are  not  parts  of  said  streets,  then  they 
are  tbe  private  property  of  the  plaintiff,  and 
that  the  defendant  cannot  occupy  or  use  that 
property  without  making  compensation  for 
the  Increased  cost  Imposed  upon  the  plain- 
tiff as  owner,  by  such  use  and  occupation. 

Three  questions  were  raised  at  the  argu- 


ment: (1)  Are  these  bridges  parts,  reqpectiv*- 
ly,  of  Charles  street  and  Maryland  avenue, 
within  the  meaning  of  the  ordinances  of  tbe 
city  relating  to  the  laying  of  street  railways 
thereon?  (2)  If  so.  Is  the  plaintiff  entitled 
to  maintain  this  action  upon  the  obligation 
alleged  to  be  Imposed  by  the  condition  In  the 
said  ordinances  upon  the  defendant  as  suc- 
cessor to  the  rights  and  obligations  of  the 
original  grantees?  (8)  If  these  bridges  are 
not  parts  of  these  streets,  respectively,  and 
therefore  not  within  the  scope  of  the  suppos- 
ed obligation,  can  tbe  plaintiff  recover  in  this 
suit  the  Increased  expense  to  which  it  is  put 
by  the  use  of  Its  property  by  the  defendant? 
In  order  to  a  proper  understanding  of  tbe 
legal  effect  of  the  averments  of  tbe  declara- 
tion, it  will  be  necessary  to  state  the  sub- 
stance of  some  of  the  cl^  ordinances  which 
it  was  argued  should  be  considered  as  set 
out  In  the  declaration,  and  also  something  of 
tbe  physical  situation  at  the  location  of  these 
bridges  before  the  passage  of  any  of  these 
ordinances.  Previous  to  the  year  1868.  the 
railroad  company,  after  entering  what  were 
then  tbe  nortbem  limits  of  the  city,  went 
upon  the  west  side  of  Jones  Falls,  down  and 
across  certain  streets  to  its  station  on  Cal- 
vert street,  in  Baltimore  City.  About  tbe 
year  1868  its  tracks  under  proper  legal  au- 
thority, after  altering  the  northern  limits  of 
the  city,  were  changed  to  the  northerly  or 
eastern  side  of  Jones  Falls,  and,  in  going  to 
Calvert  Station,  crossed  Charles  and  Eager 
streets  at  grade;  Maryland  avenue,  North 
and  Calvert  streets  not  being  opened  as 
streets  at  that  time  beyond  Jones  Falls.  In 
the  year  1868  the  property  owners  on  Charles 
and  Eager  streets  petitioned  tbe  city  to  raise 
,tbe  grade  of  Charles  and  Eager  streets  in  or- 
der to  cross  the  railroad  above  grade.  Thia 
resulted  in  the  passage  of  Ordinance  No.  77 
of  1868.  Tbe  first  section  of  this  ordinance 
provided  "that  the  grade  of  Charles  street, 
between  Hoffman  and  Lanvale  streets,  and 
of  Eager  street,  between  North  and  Buren 
streets  shall  be  raised  by  tbe  mayor  and  city 
commissioner  so  as  to  enable  the  said  Rail- 
road Co.  to  construct  Its  railway  tracks  un- 
der said  streets."  It  must  be  noted  here 
that  Charles  and  Eager  streets  were  then  both 
graded  and  paved,  and  were  in  use  as  streets, 
and  it  was  therefore  provided  by  section  2 
of  that  ordinance  "that  all  expenses  Incur- 
red in  making  said  change  of  grade  shall  be 
paid  by  tbe  Nortbem  Central  Railway  Co." 
This  necessarily  Included  the  cost  of  main- 
tenance of  said  bridges  by  which  alone  this 
change  of  grade  was  accomplished.  It  seems 
to  be  entirely  Just  and  equitable  that  the  rail- 
road company  should  bear  the  cost  and  ex- 
pense of  taking  up  tbe  pavements  already 
laid,  and  cutting  through  them  In  changing 
the  route  of  the  railroad  for  its  convenience 
in  tbe  accommodation  of  the  public.  From 
this  ordinance  of  1868  It  will  thus  be  seen 
that  the  railroad  company  was  obligated  to 
tbe  city  to  keep  In  repair  the  whole  bridge 
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forming  the  northerly  extension  of  Charles 
street  By  Ordinance  No.  44  of  the  year 
1859,  the  Baltimore  Olty  Passenger  Railway 
Company  was  granted  the  right  **to  lay 
doable  tracks  upon  Charles  street  from  the 
northern  limits  of  the  city  to  Read  street, 
thence  along  Read  street  to  Calvert  street," 
eta  But,  as  a  condition  of  said  grant,  section 
11  of  said  ordinance  provided  "that  the  own- 
ers and  proprietors  of  said  railways  shall 
keep  the  streets  covered  by  said  tracks,  and 
extending  two  feet  on  the  outer  limits  of  ei- 
ther side  of  said  tracks,  In  thorough  repair, 
at  their  own  expense,  and  shall  free  the  same 
from  snow  and  other  obstmctlona.  In  doing 
which  they  shall  not  cause  to  be  obstructed 
the  other  irartlons  of  the  street  on  either  side 
of  the  railway  tracks  authorized  by  this  or- 
dinance  to  be  constructed,  and  for  non-com- 
pUanoe  the  mayor  and  city  council  may  im- 
pose  such  reasonable  fines  not  exceeding 
twenty  dollars  per  square,  to  be  collected  as 
other  city  fines  are  now  collected."  So  mncb 
for, the  bridge  over  Charles  street,  and  we 
now  come  to  the  bridge  over  Maryland 
avenue. 

Maryland  avenne  was  not  opened  as  a 
public  street  across  the  valley  of  Jones  Falls 
until  some  time  after  1877.  In  the  mean- 
time, In  March,  1877,  the  case  of  the  Northern 
Central  Railway  Co.  v.  Baltimore,  46  Md.  425, 
was  decided,  in  which  it  was  held  that  the  city 
must  pay  for  the  bridges  necessary  to  carry 
North  and  Calvert  streets  across  the  valley  of 
Jones  Falls,  when  those  streets  were  opened 
across  said  vaUey,  and,  as  the  result  of  that 
decision,  the  bridges  now  continuing  said 
streets  were  constructed.  Subsequently  Ma- 
ryland avenue  was  opened  across  said 
valley,  and  the  city  accordingly  built  the 
bridge  necessary  for  that  purpose,  and  paid 
both  the  cost  of  Its  construction  and  main- 
tenance up  to  the  year  1882.  Then  Ordi- 
nance No.  40  of  1882  was  passed,  as  a  sup- 
plement to  Ordinance  No.  150  of  1880  (which 
related  to  the  Baltimore  Union  Passenger 
Railway  Company),  and  by  said  Ordinance 
No.  40  of  1882  the  Baltimore  Union  Passen- 
ger Railway  Company,  to  all  whose  rights 
and  obligations  the  railway  company  in 
this  case  has  succeeded,  was  granted  the 
right  **to  lay  down  and  construct  douMe 
tracs  upon  Blddle  street,  from  the  Inter^ 
section  of  said  Hallway  Co.'s  tracks  upon 
Park  avenue  to  Maryland  avenue,  and  like 
double  tracks  upon  Maryland  avenue  from 
Blddle  street  to  the  northern  limits  of  the 
city,"  the  latter  authority  embracing  that 
part  of  Maryland  avenue  supplied  by  the 
said  bridge,  and  said  ordinance  further  pro- 
vided "that  said  tracks  should  be  construct- 
ed, used  and  operated  under  the  terms  and 
conditions  mentioned  in  ordinance  No.  150  of 
1880."  The  terms  and  conditions  mentioned 
in  that  ordinance  are  stated  therein  in  the 
exact  language  of  Ordinance  No.  44  of  1859, 
which,  so  far  as  It  relates  to  the  r^mir  of 
said  'b'acks,  has  been  transcribed  in  full  In 


the  preceding  part  of  this  statement  of  the 
facts.  When  Maryland  avenue  was  opened 
and  the  bridge  carrying  It  across  the  valley 
was  constructed  by  the  city,  the  railroad 
company  had  but  two  or  three  tracks  cross- 
ing the  line  of  the  street  under  said  bridge. 
The  street,  when  graded  so  as  to  conform  to 
said  bridge,  was  carried  on  a  fill  or  bank 
both  to  the  north  and  south  end  of  the  bridge, 
obstructing  the  railroad  company's  property 
beneath  these  fills,  and  preventing  the  laying 
of  additional  continuous  tracks  on  the  prop- 
erty of  the  railroad  company.  Finding  it 
necessary,  however,  to  have  these  additional 
tracks,  the  dty  and  thf  railroad  company 
entered  Into  an  arrangement  for  the  removal 
of  both  said  fills  or  banks  and  the  extension 
of  the  bridge  both  north  and  south.  This 
was  for  the  convenience  of  the  railroad  com- 
pany, and  the  city  granted  It  the  right  to 
make  those  changes  In  Ordinance  No.  132  of 
1890,  entitled  "An  ordinance  to  authorize  the 
Northern  Central  Railway  Company  to  move 
the  north  abutment  of  the  bridge  which  car- 
ries Maryland  avenue  over  its  tracks,  and 
also  to  extend  said  bridge  southward  to  the 
bridge  over  Jones  Falls";  and  this  ordinance 
provided  "that  all  the  work  authorized  by 
this  ordinance  shall  be  done  under  the  su- 
pervision and  to  the  satisfaction  of  the  city 
commissioner,  and  at  the  sole  cost  and  charge 
of  said  Railway  Co.,"  and  "that  the  bridge 
over  the  tracks  of  the  Railway  Co.  as 
well  that  now  existing,  as  the  extension 
thereof  hereby  authorized,  shall  always  be 
maintained  at  the  sole  cost  of  the  Northern 
Central  Railway  Co."  It  thus  appears  that 
the  railroad  company  is  under  legal  obliga- 
tion to  the  city  to  maintain  both  said  bridges 
In  repair,  by  virtue  of  the  ordinances  granting 
it,  for  its  own  convenience,  rights,  and  privi- 
leges in  the  streets  extended  by  means  of 
said  bridges,  and  that  the  railway  com- 
pany Is  under  legal  obligation  to  the  city 
to  keep  in  repair  that  portion  of  the  beds 
of  Charles  street  and  Maryland  avenue  occu- 
pied by  their  tracks,  and  two  feet  on  eltho* 
side  thereof,  by  virtue  of  the  condition  In 
the  ordinances  granting  them  authority  to 
lay  said  trades  in  the  beds  of  said  streets; 
and.  If  said  bridges  are  parts  of  said  streets,  it 
also  appears  that  this  liability  of  the  rail- 
way company  to  the  city  applies  as  well  to 
said  bridges  as  to  any  other  parts  of  said 
streets.  Upon  that  hypothesis,  therefore, 
both  the  railroad  company  and  the  railway 
company  are  liable  to  the  city  for  the  repair 
of  said  bridges,  the  former  to  the  extent  of 
all  the  necessary  repair,  and  the  latter  to  the 
limited  extent  provided  in  the  grant  of  au- 
thority to  lay  its  said  tracks. 

The  demurrer  admits  the  averments  of  the 
declaration  In  both  counts;  that  the  defend- 
ant recognized  its  liability  ever  since  the 
passage  of  said  ordinances,  down  to  the 
month  of  March,  1903,  and  "provided  for  the 
repairs  needed  to  the  fioorlng  of  said  bridges, 
between  the  tracks,  and  extending  two  feet 
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on  the  oat  limits  on  either  aide  of  said  track, 
either  by  furnishing  the  material  and  labor 
therefor,  or  by  paying  the  plaintiff  for  the 
work  and  materials  by  It  fnmlBhed  for  the 
same^"  bnt  that  since  March,  1903,  the  de- 
fendant has  refused  further  to  recognize  any 
liability  In  the  premises,  and  has  refused  to 
pay  for  its  proportion  of  the  repairs  then 
made  by  the  plaintiff  as  set  forth.  The  first 
question  for  determination  is  whether  these 
bridges  are  streets,  or  parts  of  streets,  with- 
in the  meaning  of  the  word  "streets,"  as  that 
word  is  need  In  the  ordinances  imposing  the 
obligation  npon  the  owners  and  proprietors 
of  the  railways  In  qnestlon  to  keep  In  repair 
"the  streets  covered  by  said  tracks,  and  two 
feet  on  the  oat  limit  of  either  side  of  said 
tracks."  It  is  not  necessary  to  maintain  that 
a  bridge  connecting  portions  of  a  city  street, 
and  forming  the  only  means  of  passage  from 
one  portion  to  another.  Is  for  all  purposes, 
and  imder  all  circumstances,  a  part  of  said 
street  Oar  inquiry  here  Is  whether  these 
bridges  for  the  purpose  of  this  case  are  parts 
of  these  particular  streets.  It  will  be  ob- 
served at  the  outset  of  this  Inquiry  that, 
under  a  grant  from  tbe  city  to  the  railway 
company  of  the  right  to  lay  Its  tracks  In 
the  streets  of  the  city,  the  railway  company 
has  laid  its  tracks  on  these  bridges  connect- 
ing portions  of  said  streets,  and  that  neither 
the  city  nor  the  railroad  company  has  ever 
denied  or  questioned  their  right  to  do  so 
under  that  grant.  The  grant  would  have 
been  of  no  practical  value  to  the  grantee  If 
it  had  been  obliged  to  terminate  its  tracks 
at  each  end  of  these  bridges,  and  the  rail- 
way would  have  been  or  no  practical  value 
to  the  traveling  public  as  a  means  of  con- 
veyance nor  to  the  city  as  a  source  of  reve- 
nue for  the  Park  tax  Imposed  upon  the  street 
railways.  To  exclude,  therefore,  the  right 
to  use  these  bridges,  would  be  to  nullify  thd 
practical  advantages  to  the  public  and  to 
both  of  the  direct  parties  to  the  contract 
Bnt  If  the  right  so  to  use  the  bridges  is  a 
part  of  the  contract  then  it  must  be  subject 
to  the  condition  upon  which  the  right 
Is  granted.  In  North  Baltimore  Passenger 
Hallway  Co.  v.  North  Avenue  Railway  Co., 
75  Md.  243,  23  Atl.  460,  Judge  Alvey  has 
said:  "Where  a  contract  with  a  munic- 
ipality Is  susceptible  of  two  meanings,  one 
restricting,  the  oth«  extending,  powers  of 
the  other  party,  that  Is  to  be  adopted  which 
works  least  harm  to  the  municipality.  In 
other  words,  where  Is  a  want  of  plainly  ex- 
pressed Intention,  the  construction  should  be 
beneficial  to  the  public."  And  that  language 
was  used  In  construing  a  grant  made  by  the 
city  to  a  street  railway  company  for  the  use 
of  Its  streets.  In  the  case  before  us  every 
beneficial  Interest  of  the  municipality  re- 
quires the  words  "streets"  to  Include  these 
"bridges,"  and  the  beneficial  Interest  of  the 
railway  company  demands  the  same  con- 
stmctlon.  If  we  now  place  ourselves  in  the 
situation  of  the  parties  to  this  grant  as  we 


have  a  right  to  do,  and  should  do,  In  order 
to  avail  ourselves  of  the  light  of  the  sur- 
rounding circumstances,  and  the  conduct  of 
the  parties  at  the  time.  It  will  be  seen  that 
the  parties  themselves  have  left  no  doubt  of 
their  construction  of  the  grant  We  have 
examined  the  charter  of  the  Baltimore  City 
Passenger  Company  (Acts  1862,  c.  71)  and  the 
charter  of  the  Baltimore  Union  Passenger 
Company  (Acts  1882,  c.  47),  and  neither  of 
these  corporations  were  by  their  charters 
granted  any  authority  to  construct  or  btiild 
bridges  or  to  lay  their  tracks  upon  any  bridg- 
es or  In  any  streets  in  Baltimore  City,  except 
as  granted  by  said  city.  Their  only  right  ei- 
ther under  their  charters  or  the  ordinances 
passed  In  their  behalf,  is  to  lay  their  tracks 
In  streets  designated  as  such,  and  they  have 
no  authority  from  any  source  to  lay  their 
tracks  on  bridges  as  distinguished  from 
streets  in  Baltimore  City.  The  city  Itself 
has  been  delegated  by  the  state  no  power  to 
build  bridges  as  distingulsbed  from  streets, 
and  It  has  always  built  such  imder  its  gen- 
eral powers  to  open  and  extend  streets,  and 
has  done  this  through  its  street  commission- 
ers or  officers  charged  with  that  duty.  The 
North  Street  and  Calvert  Street  Bridges  were 
so  constructed,  and  in  Northern  Central  Rail- 
way Co.  V.  Mayor  &  City  Council,  46  Md. 
445,  where  the  proceedings  in  reference  there- 
to were  under  review,  the  court  after  con- 
sidering the  difficulties  of  crossing  the  rail- 
road tracks  either  at  grade,  which  would  be- 
dangerous  to  the  public,  or  by  fills  which 
would  destroy  parts  of  the  tracks  of  the 
railroad  company,  said:  "The  only  mode  In 
which  the  proposed  streets  can  cross  the 
tracks,  without  great  Injury  both  to  the  ap- 
pellant and  the  appellee.  Is  by  viaducts  or 
raised  ways  of  some  description."  Since 
neither  the  charters  of  these  companies  nor 
the  ordinances  of  the  city  made  any  ref- 
erence to  bridges  as  distingulsbed  from 
streets,  and  as  said  companies  laid  their 
tracks  upon  said  bridges  without  other  au- 
thority, and  the  city  assented  thereto,  and  as 
said  companies  ever  since  down  to  1003  and 
1004,  complied  with  the  condition  annexed 
to  the  grant  of  the  use  of  the  streets,  by 
keeping  in  repair  the  same  proportion  of 
trackage  upon  these  bridges  as  upon  these 
streets,  It  would  be  idle  to  deny  that  they 
regarded  these  bridges  as  parts  of  said 
streetSf  and  that  their  present  attitude  Is  a 
departure  from  that  which  they  have  main- 
tained for  many  years. 

In  North  Baltimore  Passenger  Railway  Co. 
V.  Baltimore,  75  Md.  247,  23  Atl.  470,  the  ap- 
pellant had  been  granted  by  an  ordinance  the 
right  to  "lay  Its  tracks  on,  and  use  North 
avenue  from  McMechen  to  Charles  street," 
which  included  North  Avenue  Bridge,  and  un- 
der that  grant  had  laid  Its  tracks  on  North 
Avenue  Bridge.  It  then  sought  to  restrain 
the  city  from  giving  another  railway  com- 
pany the  right  to  lay  its  tracks  on  North 
Avenue  Bridge,  and  the  court  held  that  it  was 
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only  "so  much  of  the  street  as  may  be  actu- 
ally occupied  that  can  be  claimed  to  be  ex- 
clusive of  other  tracks,  and  other  parts  of 
the  street  may  be  granted  to  competing  lines." 
Here,  then,  is  a  plain  implication  that  a  grant 
to  use  the  street  Is  a  grant  to  use  a  bridge 
forming  the  only  connection  between  parts 
of  that  street  But  that  case  does  not  stop 
with  that  implication.  It  states  in  explicit 
language  that  "the  bridge  known  as  'North 
Avenue  Bridge'  over  Jones  Falls  Is  the  prop- 
erty of  Baltimore  City,  erected  and  maintain- 
ed for  public  use,  and  forms  a  part  of  North 
avenue,  one  of  the  highways  of  the  city." 
The  fact  that  North  Avenue  Bridge  was  the 
property  of  Baltimore  City  is  not  material 
to  the  question  In  hand.  The  city  had  wisely 
relieved  Itself  of  the  burden  of  maintaining 
Charles  Street  and  Maryland  Avenue  Bridges 
when  it  granted  the  railroad  company  privi- 
leges for  its  own  convenience  under  said 
bridges,  but  they  were  none  the  less  high- 
ways of  the  dty,  as  North  Avenue  Bridge  was 
declared  to  be,  and  the  city  could  no  more 
forbid  public  travel  across  these  bridges  than 
it  could  across  North  Avenue  Bridge,  merely 
because  it  had  Imposed  upon  the  railroad 
company  and  upon  the  railway  company,  as 
a  condition  of  the  right  of  the  latter  to  lay 
its  tracks  thereon,  the  obligation  to  repair 
these  bridges  so  as  to  keep  them  In  safe  con- 
dition as  public  highways.  An  emphatic 
and  significant  instance  in  connection  with 
Charles  Street  Bridge  and  with  Eager  Street 
Bridge  is  found  in  the  language  of  Ordinance 
No.  77  of  1868,  which  provided  "that  the 
grade  of  Charles  street  between  HofTman  and 
Lanvale,  and  the  grade  of  Eager  street  be- 
tween North  and  Buren  streets,  be  raised  and 
changed  under  the  direction  of  the  mayor  and 
city  commissioner  so  as  to  enable  the  Northern 
Central  Railway,  to  construct  Its  railway 
tracks  under  said  streets."  This  ordinance 
Is  not  so  suggestive  of  deliberation  and  de- 
sign In  describing  the  tracks  as  laid  under 
the  streets,  as  It  is  of  common  sense  and  nat- 
ural adherence  to  language  appropriate  to 
the  work  the  city  was  specifically  author-' 
tzed  to  undertake,  viz.,  the  opening  and  ex- 
tending of  streets  whether  at,  above,  or  be- 
low grade. 

The  weight  of  authority  in  well-considered 
cases  sustains  the  view  expressed  in  North 
Baltimore  Passenger  Railway  Co.  v.  Baltl> 
more,  75  Md.  247,  23  Atl.  470.  In  Chicago  v. 
Powers,  42  111.  169,  89  Am.  Dec  418,  plaln- 
tlfT's  Intestate  stepped  off  one  end  of  an  un- 
lighted  draw  bridge  spanning  a  stream  which 
crossed  the  line  of  a  city  street,  and  was 
drowned.  The  defense  was  that,  though  the 
city  had  power  to  lay  a  tax  to  light  its 
streets,  that  power  did  not  Include  the  light- 
ing of  bridges.  But  the  court  rejected  this 
defense,  and  said :  "It  seems  to  us  to  be  ob- 
vious that  a  bridge  over  a  stream  crossing 
a  street  is  a  part  of  the  street  It  is  as  much 
80  as  the  cover  placed  over  a  drain,  or  a 
sewer  crossing  a  street    Persons  travel  over 


It  as  they  do  over  other  portions  of  the 
street  It  is,  and  must  be,  a  part  of  the 
street."  In  McDonald  v.  Ashland,  78  Wis. 
251,  47  N.  W.  434,  a  bridge  built  by  a  private 
citizen  with  lumber  furnished  by  the  city 
and  forming  part  of  a  platted  street  ased 
by  pedestrians  was  held  to  be  a  public  way ; 
and  In  Birmingham  v.  Rochester  City  Rail- 
way Co.,  137  N.  X.  13,  82  N.  B.  995,  18  li. 
R.  A.  764,  a  bridge  over  a  canal  intersecting 
a  highway  was  held  to  be  part  of  the  high- 
way; the  tourt  saying:  "In  substance  and 
effect.  It  Is  nothing  more  than  a  continuation 
of  the  city  street"  We  have  been  referred  to 
but  one  case  claimed  to  sustahi  the  conten- 
tion of  the  appellee  viz..  Cedar  Rapids  v. 
Railway  Co.,  108  Iowa,  406,  79  N.  W.  125. 
In  that  case  the  city  granted  the  right  to  lay 
its  tracks  on  "the  streets,  avenues,  and  bridg- 
es of  the  city,"  but  in  terms  imposed  the  duty 
of  repairs  only  as  to  paved  streets.  That  case 
comes  within  the  rule  of  "Expresslo  unlua, 
excluslo  alterlns,"  but.  In  so  far  as  it  may 
on  other  grounds  sustain  the  contention  of 
the  appellee,  we  cannot  accept  It  as  satl»- 
factory  authority. 

We  now  come  to  the  second  question  in  the 
case — ^whether  there  is  such  a  privity  of  con- 
tract  between  the  parties  to  this  suit  as  en- 
titles  the  plaintiff  to  any  recovery.  The 
contention  of  the  plaintiff,  in  the  language 
of  its  brief,  is  "that,  where  two  persons  are 
legally  liable  to  a  third  person  for  the  same 
thing  ex  contractu.  If  one  of  said  two  per- 
sons performs  the  whole  obligation  to  said 
third  person,  the  other  of  said  two  parsons 
is  liable  to  the  one  who  has  so  performed  in 
direct  proportion  as  he  Is  liable  to  said  third 
person."  The  right  of  the  railway  company 
to  maintain  its  tracks  upon  these  two  bridges 
under  the  ordinances  of  1859  and  1880  was 
vested,  and  Its  liability  to  the  city  to  keep 
lb  repair  the  space  occupied  by  its  tracks 
and  two  feet  on  either  side  thereof,  was  fixed, 
when  under  the  ordinances  of  1868  and  1890, 
respectively,  the  railroad  company  became 
liable  to  the  city  for  the  construction  and 
maintenance  of  the  bridges  then  erected. 
The  trackage  rights  of  the  railway  company 
on  these  bridges  as  parts  of  the  streets  was 
not  thereby  divested,  nor  was  Its  liability  to 
the  city  for  repair  of  Its  trades  thereon  there- 
by released  or  extinguished.  It  continued  un- 
impaired, though  the  city  could  thereafter, 
at  its  pleasure,  call  upon  the  railroad  com- 
pany to  make  all  the  needed  repairs,  or  upon 
the  railway  company  for  the  limited  repairs 
tor  which  it  Is  liable,  and  upon  the  railroad 
company  for  all  other  needful  repairs,  and, 
upon  performance  by  the  railroad  company 
of  the  primary  and  continuing  duty  of  the 
railway  company  to  make  Its  limited  repairs, 
the  contract  of  the  railway  company  with  the 
city  ought  to  enure  to  the  benefit  of  the  rail- 
road company,  and.  If  the  legal  proposition 
of  the  plaintiff  stated  above  Is  sustained  by 
satisfactory  authority,  It  does  so  enure.  Two 
cases  from  the  Supreme  Cqurtiof  Jf assachn- 
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setts  are  so  strongly  In  point  as  to  justify 
extended  reference  to  tbem.  Tbe  first  of 
tliese  cases  Is  the  City  of  Lowell  v.  Propri- 
etors of  Locks  and  Canals,  104  Mass.  18. 
The  canal  owners  constructed  a  canal  across 
a  public  highway  In  the  city  of  Lowell,  and 
built  a  bridge  to  restore  tbe  severed  high- 
way. A  street  railway  had  a  grant  for  Its 
tracks  on  this  highway,  upon  condition  that 
it  should  keep  In  repair  the  space  between 
Its  rails  and  18  Inches  on  either  side,  both 
on  streets  and  bridges;  and  its  tracks  were 
accordingly  laid  on  this  bridge  when  It 
was  opened  for  use.  In  the  course  of  time 
repairs  became  necessary  within  the  limits 
of  the  railway  company's  liability,  and  the 
city  called  upon  the  canal  company  to  make 
such  repairs.  The  canal  company  refused  to 
make  them  on  the  ground  that  they  could  on- 
ly be  demanded  of  the  railway  company.  The 
city  sued  tbe  canal  owners,  and  the  court 
held  that,  as  the  owners  had  built  the  bridge 
to  carry  their  canal  across  tbe  highway,  they 
were  liable  to  the  city  in  the  first  instance 
for  its  maintenance,  and  for  all  necessary 
repairs.  The  canal  owners  then  brought  suit 
against  the  railway  company  both  for  the 
amount  recovered  from  it  by  the  city  and 
also  for  some  subsequent  repairs  made  by  It 
within  tbe  railway  company's  limits,  and  a 
recovery  was  allowed.  Proprietors  of  Locks 
and  Canals  v.  Lowell  Horse  Railroad  Corpo- 
ration, 109  Mass.  221.  The  court  said  "that 
a  street  railway  corporation,  whose  charter 
requires  It  to  repair  such  portions  of  all 
bridges  In  a  city  as  are  occupied  by  Its 
tracks.  Is  bound  to  repair  such  a  portion  of 
a  bridge  which  tbe  owners  of  a  canal  have 
built  over  the  canal,  and  which  as  against 
the  city  he  Is  bound  to  repair ;  and,  if  on  bis 
refusal  the  city  makes  such  repairs  and  re- 
covers Judgment  against  him  for  tbe  expense 
thereof,  he  can  recover  from  the  corporation 
the  amount  of  the  damages  recovered  by  the 
city  against  him.  *  *  «  The  duty  thus 
lmi)osed  upon  tbe  defendant  of  repairing  a 
part  of  a  bridge,  the  whole  of  which,  as 
between  them  and  the  city,  the  plaintiffs 
were  obliged  to  maintain,  was  an  obligation 
to  do  that  which  would  be  a  benefit  to  the 
plaintiffs,  assumed  by  the  ralhvay  company 
In  tbe  acceptance  of  their  charter,  and  tbe 
plaintiffs,  having  been  obliged  to  meet  that 
liability  to  the  city,  through  the  neglect  of 
tbe  defendant  are  entitled  to  recover  the 
amount  paid  in  discbarge  of  It  Carnegie  v. 
Morrison,  2  Mete.  (Mass.)  381;  Brewer  v. 
Dyer,  7  Cush.  387."  In  Carnegie  v.  Morrison, 
Chief  Justice  Shaw  said :  "The  law  operating 
upon  the  act  of  the  parties  creates  the  duty, 
establishes  tbe  privity,  and  implies  the  prom- 
ise and  obligation  on  which  the  action  Is 
founded.  The  same  Instrument  may  consti- 
tute a  contract  between  tbe  original  parties, 
and  also  between  one  or  both  of  them,  and 
others  who  may  subsequently  assent  thereto, 
and  become  Interested  in  its  execution."  A 
case  more  closely  analogous  In  the  relation  of 
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all  the  parties  can  scarcely  be  found,  and 
the  Massachusetts  decisions  ore  everywhere 
regarded  as  high  authority.  In  Small  v. 
Schaefer,  24  Md.  158,  the  Court  of  Appeals 
of  this  state  adopts  tbe  view  expressed  by 
Chief  Justice  Shaw  In  Carnegie  v.  Morrison, 
supra,  and  quotes  with  approval  the  follow- 
ing passages  from  the  opinion  in  that  case: 
"When  one  person,  for  a  valuable  considera- 
tion, engages  with  another  by  simple  con- 
tract to  do  some  act  for  the  benefit  of  a  third, 
tbe  latter,  who  would  enjoy  the  benefit  of 
the  act,  may  maintain  an  action  for  the 
breach  of  such  engagement"  This  is  not  the 
Massachusetts  law  alone.  In  Hendrick  v. 
Lindsay,  9S  C.  S.  149,  23  L  Ed.  855,  the  Su- 
preme Court  of  the  United  States  said,  "Tbe 
right  of  a  third  party  to  maintain  assumpsit 
on  a  promise  not  under  seal  to  a  third  par- 
ty for  bis  benefit,  although  much  controvert- 
ed, is  now  the  prevailing  rule  In  this  coun- 
try" ;  and  cites  the  same  author  cited  In 
Small  V.  Schaefer,  24  Md.  143 ;  1  Parsons  on 
Contracts  (6th  Ed.)  467. 

It  is  not  necessary,  as  contended  by  tbe 
appellee,  that  the  contract  must  have  been 
entered  into  at  the  time  for  the  bentflt  of 
some  particular  third  person.  "If  the  person 
for  whose  benefit  a  contract  Is  made  has  ei- 
ther a  legal  or  equitable  Interest  In  the  per- 
formance of  the  contract,  he  need  not  neces- 
sarily be  privy  to  the  consideration."  9 
Cyc.  381.  The  rule  Is  thus  stated  In  7  Enc. 
of  Law  (2d  Ed.)  107:  "To  have  this  effect, 
tbe  contract  must  have  been  entered  Into  for 
bis  benefit,  or  at  least  such  benefit  must  be 
the  direct  result  of  performance  and  within' 
the  contemplation  of  tbe  parties." 

The  following  cases  from  the  New  Tork 
Court  of  Appeals  Illustrate  the  Judicial  view 
generally:  In  Coster  v.  Albany,  43  N.  T. 
399,  a  statute  authorized  as  a  public  improve- 
ment a  bridge  connecting  a  pier  with  the  ad- 
Joining  land,  the  removal  of  which  made  it 
necessary  In  order  to  reach  plaintiff's  store  to 
go  over  another  more  distant  bridge.  The 
statute  provided  that  all  damages  caused  to 
property  should  be  paid  by  the  city.  The 
court  said:  "Tbe  result  of  the  passage  of 
the  law  and  tbe  assent  of  the  city  to  its  pro- 
visions was  to  put  the  city  In  the  place  of 
the  state  as  to  damages.  Here  is  the  promise, 
tbe  consideration,  and  tbe  promisee  definite- 
ly brought  out  .  The  ultimate  beneficiary  Is 
uncertain.  The  third  person  need  not  be 
privy  to  tbe  consideration,  nor  need  be  be 
specially  named."  The  city  was  held  liable 
for  direct,  but  not  for  remote  damages.  In 
Little  V.  Banks,  85  N.  Y.  258,  it  was  held 
that  "contractors  with  the  state  who  assume 
for  a  consideration  received  from  the  sov- 
ereign power,  by  covenant,  express  or  Implied, 
to  do'  certain  things,  are  liable  In  case  of 
neglect  to  perform  such  covenant  to  a  private 
action  at  the  suit  of  the  party  Injured  by 
such  neglect  and  such  contract  Inures  to  the 
benefit  of  the  Individual  who  is  interested  In 
its  performance."    These  cases  and  the  rea- 
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Boning  upon  which  they  are  founded  are  sat- 
iBfactory  to  us  as  controlling  the  present 
case,  and  we  are  therefore  of  opinion  that 
there  was  error  In  sustaining  the  demurrer 
to  the  fifth  count  of  the  declaration. 

The  sixth  count  of  the  declaration  pro- 
ceeds upon  the  theory  of  the  defendant  that 
these  bridges  are  not  parts  of  streets,  but 
maintains  that  the  defendant  is  nevertheless 
liable  for  the  Increased  cost  of  repairs  caus- 
ed by  the  construction,  maintenance,  and 
operation  of  the  defendant's  tracks  on  said 
bridges;  they  being  upon  the  theory  of  that 
count  the  exclusive  property  of  the  plain- 
tiff which  the  defendant  cannot  use  without 
Just  compensation  for  such  use.  Having  de- 
termined that  said  bridges  are  parts  of  said 
streets  within  the  meaning  of  the  ordinances 
which  impose  upon  the  defendant  the  liabili- 
ty to  r^alr,  and  fix  the  measure  of  recovery 
to  which  the  plaintiff  is  entitled,  there  was 
no  error  in  sustaining  the  demurrer  to  the 
sixth  count  in  the  declaration. 

For  the  error  in  sustaining  the  demurrer 
to  the  fifth  count,  the  Judgment  must  be  re- 
versed. 

Judgment  reversed,  with  costs  to  the  ap- 
pellant above  and  below,  and  new  trial 
awarded. 


(105  Md.  607) 

UNION  TRDST  CO.  OP  MARTIAND  et  aL 
V.  THOMAS  et  al. 

(Court  of  Appeals  of  Maryland.    April  2,  1907. 
On  Rehearing,  May  1,   1907.) 

1.  COBPOBATIONS  —  MOBTOiLOES  —  CoRSTBTIO- 

HON— Default— Taxes. 

Default  by  a  corporation  in  paying  taxes  on 
its  capital  stock  was  a  default  within  a  pro- 
vision, of  the  corporation's  mortgage  that,  if  it 
should  suffer  any  laVful  tax  or  charees  to  fail 
In  arrear,  whereby  the  security  might  become 
impaired,  the  mortgagee  might  foreclose,  etc., 
and  hence  the  mortgagee  was  entitled  to  a  decree 
of  sale  under  the  terms  of  the  mortgage. 

2.  Samk. 

The  pavment  of  a  corpoiation's  taxes  on  its 
capital  8to<x,  after  a  consummated  default,  un- 
der the  provision  of  a  mortgage  that  nonpay- 
ment should  entitle  the  mortgagee  to  foreclosure, 
did  not  obliterate  the  default  or  devest  any  right 
to  sell  fotmded  thereon. 

On  Rehearing. 

d.  Same— Request  or  Bondholdebs  fob  Sauc 
— SurpiciENct. 

A  corporate  mortgage  provided  that,  on  the 
mortgagor's  default  by  suffering  any  lien  to  be 
obtained  whereby  the  security  might  become  im- 
paired, or  on  default  of  any  of  the  covenants  or 
stipulations  therein,  upon  request  of  one-fourth 
of  the  mortgage  landholders  in  amount,  the 
mortgagee  might  take  possession  and  manage  the 
property  through  receivers  or  sell  it.  Held,  that 
there  was  a  sufficient  request  by  the  bondholders 
to  exercise  the  power  of  sale,  where  one-fourth 
of  them  in  amount  by  written  request  instructed 
the  trustee  to  declare  the  principal  sum  due,  and 
to  proceed  to  a  sale  of  the  mortgaged  property, 
referring  in  general  terms  to  certain  defaults, 
and  specifically  mentioning  as  one  of  the  grounds 
of  the  request  the  insolvency  of  the  mortgagor, 
which  was  admitted. 


4.  Same  — Right  to  Fobeoi.ose  —  Erraor  of 
Mobtoaqob's  Insolvbhot. 

Though  a  corporation's  mortgage  provided 
that  the  principal  sum  should  not  become  due 
before  the  date  fixed  for  its  payment,  except  tof 
specified  defaults,  the  adjudicated  insolvency  of 
the  corporation  operated  to  mature  the  mortgage 
bonds  at  the  option  of  the  holders,  where  other- 
wise the  bondholders  would  have  been  precluded 
from  recovering  any  portion  of  the  deficiency 
that  might  arise  on  a  sale  of  the  mortgaged 
property. 

Appeal  from  Gircnit  Court  of  Baltimore 
City ;  Alfred  S.  Niles,  Judge. 

Suit  by  the  Union  Trust  Company  of  Mary- 
land, trustee,  and  another,  against  Douglas 
H.  Thomas  and  othera  PlaintifCs  appeal 
from  the  decree.  Reversed  and  remanded. 
Motion  for  reargument  overruled. 

Argued  before  BRISCOE,  BOYD,  PEARCE, 
SCHMUCKER,  burke,  and  ROGERS,  JJ. 

Fielder  a  Slingluff,  T.  Wallls  Blakistone, 
and  Joseph  C.  France,  for  appellants.  George 
Dobbin  Penniman,  for  Perln  estate.  Arthur 
George  Brown,  for  Wells  Bros.  Co.  Bernard 
Carter,  for  committee  of  second  mortgage 
bondholders.  John  P.  Poe,  for  unsecured 
creditors. 

PEARCE,  J.  It  win  be  necessary  to  a 
proper  understanding  of  this  case  that  the 
facts  be  stated  in  somewhat  full  detail  before' 
considering  the  law  applicable  to  the  facts. 
The  Belvidere  Building  Company  of  Balti- 
more City  Is  a  corporation  formed  under  the 
general  Incorporation  law  of  the  state  of 
Maryland  April  10,  1901.  The  certificate  of 
incorporation  states  that  it  was  formed  "for 
the  purpose  of  buying,  selling,  mortgaghig, 
leasing,  improving,  disposing  of,  or  otherwise 
dealing  in  lands  in  this  state,  and  also  for 
the  purpose  of  carrying  on  in  the  city  of 
Baltimore  the  industrial  business  of  conduct- 
ing a  hotel  in  ail  its  branches,  the  aforesaid 
purpose  being,  in  the  Judgment  of  those 
forming  said  corporation,  of  advantage  to  the 
general  interests  of  said  corporation,"  and 
the  aggregate  capital  stock  of  the  corporation 
was  fixed  at  $500,000,  divided  into  6,000 
shares  of  the  par  value  of  $100  each.  Under 
its  corporate  powers,  and  in  pursuance  of 
proper  authority  from  its  directors  and  stod£- 
holders,  it  was  determined  to  issue  its  first 
mortgage  bonds  to  the  amount  of  $850,000 
in  order  to  pay  for  the  erection,  equipment, 
and  furnishing  of  a  hotel  building  upon  a  lot 
of  land  at  the  southeast  comer  of  Charles 
and  Chase  streets,  in  Balthnore  City,  owned 
by  It,  and  also  its  second  mortgage  bonds  to 
the  amount  of  $500,000,  for  the  erection, 
^ulpment,  and  furnishing  of  said  hotel  build- 
ing ;  and,  accordingly,  on  June  20,  1902,  said 
corporation  executed  to  the  appellant  the 
Union  Trust  Company  of  Maryland,  trustee, 
its  mortgage  upon  the  parcel  of  ground  at  the 
corner  of  Charles  and  Chase  streets  on  which 
the  Belvidere  Hotel  was  then  in  the  course  of 
erection,  together  with  all  the  improvements 
and  machinery  thereon  when  and  as  erected. 
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dnd  all  tbe  dghts,  privileges,  and  fraiu^IseB 
connected  with  said  hotel  In  any  manner,  to 
secure  the  said  first  mortgage  bonds  men- 
tioned to  the  amount  of  $850,000,  «ald  bonds 
being  for  $1,000  each,  payable  on  January  1, 
1923,  with  Interest  in  the  meantime  8emlan> 
nually  at  the  rate  of  6  per  cent^  payable  on 
the  Ist  days  of  January  and  Jnly  in  each 
year.  And  on  June  16,  1903,  said  corporation 
executed  to  the  said  Union  Trust  Company, 
trustee,  its  mortgage  upon  the  same  property 
described  in  the  said  prior  mortgage,  and  also 
upon  all  the  furniture,  equipment,  machinery, 
and  supplies  that  should  be  placed  in  said 
hotel,  to  secure  said  second  mortgage  bonds 
to  the  amount  of  $500,000;  said  bonds  for 
$1,000  each  payable  October  1,  1918,  with  in- 
terest in  tbe  meantime  payable  semiannually 
at  tbe  rate  of  5  per  cent  on  'ttie  1st  days  of 
April  and  October  in  each  year.  It  also  ex- 
ecuted a  third  mortgage  .on  May  27,  1904,  to 
the  Fidelity  &  Deposit  Company  of  Maryland, 
as  trustee,  to  secure  its  bonds  for  $150,000, 
held  by  Wells  Bros.  Company,  for  work  done 
by  them  on  said  hotel  building.  The  whole 
amount  of  bonds  secured  by  these 'three  mort- 
gages were  Issued  concurrently  with  the  ex- 
ecution of  said  mortgages.  It  does  not  ap- 
pear in  the  record  by  whom  all  of  these  bonds 
are  now  held,  nor  Is  it  material  that  this 
should  appear;  but  the  record  does  disclose 
the  fact  that  the  Union  Trust  Company  of 
Maryland  holds  In  its  own  right  $620,000  of 
the  first-mortgage  bonds,  and  that  Ella  K. 
Perln,  as  life  tenant  under  the  will  of  Nelson 
Perin,  now  deceased,  holds  $134,000  of  the 
first-mortgage  bonds.  It  also  appears  that, 
of  the  second-mortgage  bonds,  Ella  K.  Perln 
holds  $120,000 ;  tbe  Merchants  National  Bank 
of  Baltimore,  $30,000;  Hambleton  &  Co. 
$10,000;  Citizens'  National  Bank  of  BalU- 
more,  $10,000;  United  States  Fidelity  & 
Guaranty  Co.,  $20,000 ;  W.  P.  Harvey,  $30,- 
000;  Parker  &  Thomas,  $14,000;  and  the 
Sherwood  Distilling  Company,  $8,000.  And 
that,  of  the  third-mortgage  bonds,  $68,000 
are  yet  held  by  Wells  Bros.  Company,  and 
that  there  are  unsecured  creditors  whose 
claims  amount  to  a  large  sum  of  money.  The 
bondholders  above  named  have  all  been  made 
parties  to  the  proceedings  at  soine  stage,  and 
McDowell  &  Co.,  holding  an  unsecured  claim 
of  $3,133.34,  have  also  come  In  by  petition, 
acting  in  their  own  behalf  and  in  behalf  of 
other  unsecured  creditors. 

On  February  10,  1906,  the  Union  Trust 
Company  of  Maryland,  trustee,  filed  Its  bill  in 
the  circuit  court  of  Baltimore,  reciting  the 
first  mortgage  above  mentioned,  so  far  as 
necessary  to  the  case,  and  especially  alleging 
that,  in  the  second  article  of  said  first  mort- 
gage, the  said  mortgagor  covenanted  that  on 
January  1,  1906,  and  annually  thereafter,  and 
So  long  as  any  of  said  bonds  remained  out- 
standing and  unpaid,  it  would  pay  to  tbe 
plaintiff  the  sum  of  $12,500  for  the  purpose 
ot  constituting  a  sinking  fund  for  the  pay- 


ment of  said  bonds  at  maturity.  That,, by 
article  13  of  said  mortgage,  the  said  mort- 
gagor further  covenanted  to  pay  promptly  all 
taxes  and  assessments  lawfully  assessed 
against  the  property  mentioned  in  said  mort- 
gage, so  long  as  any  of  said  bonds  should  be 
outstanding.  That,  by  article  fourth  of  said 
mortgage.  It  was  provided  that  if  the  mort- 
gagor. Its  successors  or  assigns,  should  at  any 
time>  after  demand  made,  neglect  or  omit,  for 
any  period  exceeding  nine  months,  to  pay 
semiannual  interest  on  said  bonds,  or  to  pay 
the  prlnidpal  sum  of  each  bond  for  any  period 
after  the  smturity  thereof,  "or  shall  suffer  or 
allow  any  lawfnl.  tax  or  charges  to  fall  in 
arrear,  or  any  lien  to  be  obtained  on  the 
said  property,  whereby  tbe  security  of  this 
mortgage  may  be  impaired,  or  shall  refuse  or 
fail  to  ke^  or  perform  any  of  the  covenants 
or  Btlpulatlona  contained  herein,"  then,  In 
either  of  such  events,  in  case  the  same  con- 
tinue for  nine  months,  the  plaintiff  might, 
upon  the  written  request  of  (Hie-fourth  the 
amount  of  bonds  thereby  secured,  enter  up- 
on and  take  possession  of  the  mortgaged 
premises,  and  apply  the  net  revenue  and  in- 
come therefrom  as  stipulated  in  said  mort- 
gage ;  or  after,  or  without  entering  as  afore- 
said, upon  tbe  written  request  as  aforesaid, 
might  proceed  to  sell  and  dispose  of  said 
mortgaged  real  estate,  corporate  rights,  and 
franchises.  That  it  was  further  provided 
by  said  article  4  that  in  case  of  any  default 
in  any  matter  or  thing  to  be  done  or  per- 
formed by  the  mortgagor,  according  to  the 
requirements  of  said  bonds  or  of  said  mort- 
gage, the  plaintiff  should  be  authorized  to 
apply  to  any  court  of  competent  Jurisdiction 
in  tbe  state  of  Maryland  for  the  appointment 
of  a  receiver  or  receivers  of  the  mortgaged 
property  and  franchises;  and  that  the  court 
should  forthwith  appoint  such  receiver  or  re- 
ceivers, and,  if  named  or  designated  as  sucb 
by  the  plaintiff,  that  such  appointment  should 
l>e  made  by  tbe  court  as  a  matter  of  strict 
right  to  the  trustee  and  to  the  bondholders, 
and  without  reference  to  the  solvency  or  in- 
solvency of  the  mortgagor.  Tbe  bill  then  al- 
leged that  the  defendant  bad  made  default: 
(1)  In  failing  to  pay  on  January  1,  1006,  to  the 
trustee,  the  sum  of  $12,600,  or  any  part  there- 
of, for  said  sinking  fund;  (2)  in  failing  and 
omitting  to  pay  "the  properly  levied  and  as- 
sessed state  and  city  taxes  upon  the  property, 
real  and  personal,  conveyed  by  said  mortgage 
deed  of  trust  for  the  years  1906  and  1906,  as 
covenanted  in  article  13,  which  taxes  are  in 
arrears  under  section  40  of  the  City  Charter, 
and  are  liens  upon  said  property  prior  to  the 
aforesaid  deed  of  mortgage,  and  the  secur- 
ity conveyed  thereby  Is  impaired  by  tbe  fail- 
ure to  pay  said  taxes."  The  bill  then  further 
averred  that  the  failure  to  pay  promptly  tbe 
taxes  for  the  year  1905  had  continued  for 
a  period  of  more  than  nine  months,  and  the 
contingency  had  arisen  under  which  the 
plaintiff  was  authorized  to  oiter  uDoa  vid 
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take  possession  of  salfl  mortgaged  property, 
or  to  exercise  the  power  of  sale  before  men- 
tioned, or  to  apply  for  and  have  appointed  a 
receiver  or  receivers  as  aforesaid;  ttiat  the 
plaintiff  deemed  it  necessary  and  expedient 
to  exercise  its  riglits  and  obligations  under 
said  mortgage,  and  to  take  possession  of  the 
mortgaged  property  for  tbe  pnrpose  of  sale; 
that  It  was  the  plalntifTs  Intention  to  sell  the 
same  as  soon  as  it  could  be  advantageously 
done;  and  that  It  deemed  It  necessary  that 
a  receiver  or  receivers  should  be  appointed  to 
continue  the  business  of  the  defendant  until 
tbe  further  order  of  the  court  The  prayer 
of  the  bill  was:  First,  that  the  court  would 
assume  control  of  all  the  trusts  reposed  In 
the  plaintiff,  and  direct  the  proceedings  as  to 
the  sale  of  said  property;  second,  that  a 
receiver  or  receivers  should  be  appointed; 
third,  that  an  injunction  should  issue  re- 
straining the  defendant's  ofScers  or  servants 
from  interfering  with  the  receivers;  and, 
fonrtb,  for  general  relief. 

On  the  same  day  the  defendant  answered, 
admitting  all  the  matters  and  facts  stated  in 
the  bill,  consenting  to  the  appointment  of  re- 
ceivers, and  recommending  Edgar  6.  Miller, 
Jr.,  as  a  receiver  on  behalf  of  the  defendant 
and  Its  stockholders  representing  the  $508,- 
300  of  capital  stock  of  the  corporation.  On 
the  same  day  an  order  or  decree  was  passed: 
(1)  Assuming  jurisdiction  of  all  the  trusts 
confided  to,  and  tbe  powers  to  be  exercised  by, 
the  trustee  under  said  mortgage;  (2)  author- 
izing the  trustee  to  sell  the  property  mention- 
ed in  the  proceedings,  under  the  direction  of 
the  court,  and  subject  to  Its  ratification;  (S) 
appointing  George  Blakistone  and  Edgar  O. 
Miller,  Jr^  nominated  by  tbe  Union  Trust 
Company,  as  receivers  to  take  charge  of  tbe 
prop»ty  until  sold;  (4)  granting  tbe  Injunc- 
tion as  prayed. 

A  second  bill  was  filed  by -the  plaintiff,  as 
trustee  under  the  second  mortgage,  on  Feb- 
ruary 14, 1906,  for  the  sale  of  the  hotel  prop- 
erty, its  furniture,  and  fumiahings;  tbe  alle- 
gations being  similar  to  those  in  the  first  bill. 
A  similar  answer  was  filed  thereto  on  the 
same  day,  and  a  similar  order  was  passed 
directing,  in  addition  to  a  sale  of  tbe  hotel,  a 
sale  of  the  furniture  and  furnishings  which 
were  only  embraced  In  tbe  second  mortgage. 
These  two  cases  were  consolidated,  and  on 
March  19,  1906,  Laurence  Perln,  a  stockhold- 
er of  the  defendant  corporation,  holding  100 
shares  of  Its  capital  stock  of  the  par  value  of 
$100  each,  filed  a  bill  in  the  circuit  court  of 
Baltimore  City,  under  article  23,  i  264,  of  the 
Code  of  Public  General  Laws  of  Maryland 
of  1888,  and  section  264a  (Laws  1902,  p. 
808,  c.  198),  being  the  Insolvent  law  for  corpo- 
rations, alleging  that  the  defendant  had  out- ' 
standing  a  number  of  promissory  notes  for 
debts  incurred  in  furnishing  the  hotel,  that 
a  few  days  before  that  time  a  Judgment  had 
been  entered  against  the  defendant  for  $10,- 
000  in  favor  of  Olin  Bryan  for  personal  in- 
juries sustained  In  an  accident  In  tbe  hotel 


elevator,  and  that  tbe  defendant  slao  owed 
about  ^,000,  for  overdue  state  and  city 
taxes,  none  of  which  the  defendant  was  able 
to  pay,  and  that  the  defendant  was  then  in- 
solvent. Tba  b&l  recited  the  filing  of  the 
two  previous  bills,  and  prayed  for  a  decree 
adjudging  the  defendant  to  be  insolvent,  and 
to  have  surrendered  its  corporate  tights  and 
franchises,  and  that  it  be  dissolved  and  its 
assets  be  distributed  among  those  entitled  ac- 
cording to  their  respective  rights  and  priori- 
ties, and  that  receivers  be  appointed  to  take 
charge  of  tbe  assets  of  tbe  defendant.  An 
answer  was  filed  tbe  same  day  by  tbe  defend- 
ant, admitting  all  tbe  allegations  of  tbis  bill, 
consenting  to  the  appointment  of  receivers, 
and  suggesting  Messrs.  George  Blakistone  and 
Edgar  O.  Miller,  Jr.,  as  such  receivers. 

On  March  21st,  upon  petition  of  Laurence 
Perln,  the  consolidated  causes  of  the  Union 
Trust  Company  against  tbe  Belvidere  Build- 
ing Company  were  consolidated  with  tbe 
last-mentioned  cause  of  Laurence  Perln 
against  the  same  defendant,  and  the  same 
receivers  appointed  in  the  two  causes  above 
mentioned  were  appointed  receivers  In  tbe 
three  consolidated  causes,  with  all  tbe  rights 
and  powers  conferred  by  their  previous  ap- 
pointments, and  in  addition  thereto  all  tbe 
other  powers  which  can  be  conferred  upon 
recovers  appointed  under  article  23  relating 
to  the  dissolution  of  insolvent  corporations, 
with  a  proviso,  however,  that  that  order 
should  not  be  deemed  in  any  manner  to  affect 
the  rights  and  privileges  of  tbe  Union  Trust 
Company  of  Maryland  under  the  mortgages 
deferred  to  in  the  two  causes  of  said  Union 
Trust  Company  against  the  Belvidere  Build- 
ing Company,  or  under  the  decrees  passed  in 
said  causes.  On  March  27,  1906,  tbe  Belvi- 
dere Building  Company  filed  a  petition  for 
leave  to  file  amended  answers  to  the  two  bills 
of  tbe  Union  Trust  Company,  alleging  that 
there  had  been  no  default  by  the  defendant 
under  said  mortgages,  and  that  tbe  defendant 
had  been  inadvertently  led  into  making  an 
erroneous  admission  of  default,  and  praying 
that  so  much  of  said  answers  as  consented  to 
a  sale  should  for  that  reason  be  stricken  out. 
and  subsequently  Wells  Bros.  Company  and 
Ella  K.  Perln,  before  mentioned,  also  inter- 
vened by  petition  and  asked  that  said  orders 
of  sale  be  stricken  out  Tbe  ground  upon 
which  these  petitions  were  filed  is  set  out  In 
the  petition  of  tbe  Belvidere  Building  Com- 
pany at  much  length;  tbe  substance  being 
that  the  averments  of  these  two  bills  that  tbe 
failure  to  pay  the  taxes  for  the  year  1905  had 
continued  more  than  nine  months  when  the 
bill  was  filed  on  February  10,  1906,  was  not 
true,  since  tbe  nine  months  would  begin  to 
run  from  July  1,  1905,  at  which  time,  imder 
section  40  of  the  City  Charter,  taxes  on  real 
estate  and  chattels  real  are  in  arrear,  and 
that  therefore  the  nine  months  had  not  ex- 
pired on  February  10, 1906,  and  although  tbe 
said  section  of  the  City  Charter  also  provided 
that  taxes  on  persoiwl  property  b^qj 
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arrear  on  May  1,  1906,  of  the  year  in  wblch 
they  were  levied,  bo  that  If  the  defendant 
-were  taxed  on  any  personal  property,  and 
nich  taxes  for  1905  had  been  in  arrears  on 
Febmary  10, 1906,  they  would  tben  have  been 
In  arrears  for  nine  months,  yet  the  defend- 
ant was  not  taxed  with  any  personal  property, 
becaase,  under  the  law  of  Maryland,  corpo- 
rations having  a  capital  stock  on  which  taxes 
are  assessed  are  not  taxable  on  their  person- 
al property,  the  tax  on  which  is  represented 
by  the  tax  on  their  stock.  The  petition  ad- 
mitted that  the  ta^es  assessed  on  the  defend- 
ant's capital  stock  were  In  arrears  for  more 
than  nine  months  when  these  bills  were  filed, 
bat  contended  that  those  taxes  are  not  the 
taxes  contemplated  by  the  terms  of  the  mortp 
gage,  which  provides  that,  if  the  defendant 
"shall  sufTer  any  taxes  or  charges  to  fall  In 
arrear  or  any  lien  to  be  obtained  on  the  said 
property  whereby  the  security  of  this  morti 
gage  may  be  Impaired,"  tben  a  sale  may  be 
made.  Amended  answers  were  accordingly 
filed  denying  any  defanlt.  The  Union  Trust 
Company  answered  the  petition  of  the  defend- 
ant repeating  the  averment  of  default  con- 
tained in  the  original  bills,  namely,  that 
there  was  a  default  in  the  nonpayment  of 
taxes  agreed  to  be  paid  under  said  mortgage 
for  a  period  of  more  than  nine  months,  and 
that  this  default  was  twice  admitted  by  the 
answers  filed  to  the  two  original  bills,  at 
separate  and  distinct  dates,  and  that,  said 
decrees  having  been  enrolled,  the  defendant 
Is  bound  thereby.  The  Union  Trust  Com- 
pany, further  answering,  said  that  there  is  a 
conceded  defanlt  in  the  payment  of  the  taxes 
on  the  real  estate,  but  that  the  defendant  con- 
tends that  this  default  has  not  existed  for 
nine  months,  as  stipulated  by  the  mortgage, 
but  that  this  right  has  been  waived  by  the 
defendant's  answer,  and  it  Is  now  too  late 
to  avail  of  that  ground. 

This  petition  of  the  defendant  and  the  an- 
swer of  the  plaintlfT  were  heard,  and  on  April 
27,  1906,  the  court  revdked  and  rescinded  so 
much  of  the  decrees  of  February  10  and  14, 
1906,  passed  In  the  two  causes  of  the  Union 
Trust  Company  against  the  Belvldere  Build- 
ing Couijiany,  ana  consolidated  with  the  case 
of  Laurence  Perln  against  the  same  defend- 
ant, as  provided  for  a  sale  by  the  Union  Trust 
Company,  trustee,  of  the  property  described 
In  said  mortgages,  respectively,  and  also  mod- 
ified the  order  of  March  21,  1906,  so  far  as 
related  to  the  rights  of  said  Union  Trust 
Company  under  said  mortgages  and  decrees 
so  as  to  conform  In  all  respects  with  this  order, 
and  Its  effect  upon  said  orders  or  decrees  of 
February  10  and  14,  1906.  So  the  matter 
stood  until  October  31,  1906,  the  receivers  in 
the  meantime  conducting  the  hotel,  when  one 
of  the  receivers,  Mr.  Miller,  filed  a  petition, 
asking  the  court  to  determine  whether  a  sale 
should  be  made,  and.  If  so,  how,  when,  and 
by  whom.  Thereupon  the  Union  Trust  Com- 
pany filed  its  petition  on  November  9,  1906, 
referring   to  the   previous   proceedings,   re- 


peating the  allegations  of  a  defanlt  made  and 
continuing  for  nine  months,  and  stating  the 
failure  of  a  proposed  plan  of  reorganization 
of  the  defendant's  finances,  and  the  conse- 
qa&it  urgent  necessity  of  a  sale;  stating 
also  that  the  holders  of  one-fourth  in  amount 
of  the  first  mortgage  bonds  have  In  writing 
directed  the  trustee  to  declare  the  whole  prin- 
cipal sum  of  said  bonds  to  be  due  and  payable, 
and  that  said  trustee  had  so  declared;  and 
prayed  for  an  order  authorixlng  the  trustee 
to  sell  under  the  powers  contained  In  said 
mortgage,  at  sach  time  and  on  such  terms 
as  the  court  sboold  prescribe.  This  petition 
was  resisted  by  the  defendant  and  the  other 
intervening  parties,  and  on  December  6,  1906, 
the  Union  Trust  Company  amended  the  last- 
mentioned  petition  BO  far  as  the  prayer  for 
relief  was  concerned,  so  as  to  ask  specifically 
for  a  dlBBolntlon  of  the  defendant  corpora- 
tion, and  also,  in  event  that  the  court  should 
determine  the  sale  shonld  not  be  made  by 
the  tmstee  under  the  mortgage,  but  by  the 
receivers  In  the  consolidated  causes,  that 
then  such  sale  should  be  made  free  and  clear 
of  the  first  mortgage  held  by  the  plaintiff 
as  trustee,  so  that  the  Union  Trust  Company 
could  be  paid  from  the  proceeds  of  sale  the 
amount  due  it  under  said  mortgage,  and  In 
event  of  deficiency  be  put  in  position  to  prove 
its  claim  for  such  deficiency  in  the  insolvent 
court.  The  whole  matter  then  came  up  for 
hearing,  and  the  court  then  passed  the  fol- 
lowing decree  from  which  this  appeal  Is 
taken :  (1)  That  the  Belvldere  Building  Com- 
pany is,  and  was  at  the  time  of  the  filing 
of  the  bill  of  complaint  by  the  Union  Trust 
Company,  Insolvent,  and  has  lost  its  corporate 
rights  and  privileges.  (2)  Declaring  the  Bel- 
vldere Building  Company  to  be  dissolved. 
(3)  Ordering  a  sale  of  all  the  property,  real 
and  personal,  of  the  Belvldere  Building  Com- 
pany, to  be  made  by  the  receivers,  subject  to 
the  Hens  and  terms  of  the  two  mortgages 
held  by  the  Union  Trust  Company  as  tms- 
tee, and  prescribing  the  manner  and  terms  of 
sale.  Among  these  terms  of  sale  Is  a  provi- 
sion that  a  sale  to  the  highest  bidder  would 
not  be  ratified,  unless,  before  final  ratifica- 
tion, satisfactory  evidence  should  be  pro- 
duced to  the  court  that  the  purchaser  would, 
within  30  days  after  ratification,  supply  $35,- 
000,  as  a  working  capital  for  the  operation  of 
the  hotel,  and  that,  within  six  months  after 
ratification,  the  purchaser  would  expend  in 
the  necessary  repairs  of  the  hotel  such 
amount  as  should  be  by  the  court  ascertained 
and  determined,  at  least  10  days  before  the 
day  of  sale,  to  be  reasonably  sufllclent  for 
that  purpose. 

It  Is  obvious,  from  the  foregoing  statement 
of  facts,  that  this  Is  simply  a  contest  between 
the  first-mortgage  bondholders,  on  the  one 
hand,  and  the  second-mortgage  bondholders 
and  the  unsecured  creditors,  on  the  other 
hand,  as  to  whether  the  sale  shall  be  made 
clear  of,  or  subject  to,  the  lien  and  terms  of 
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the  first  mortgage  held  by  the  Union  Trust 
Company  as  trustee  for  itself  and  other  hold- 
ers of  the  first-mortgage  bonds,  since  the  Bel- 
videre  Building  Company  admits  its  Insolven- 
cy, and  the  Union  Trust  Company  is  willing 
to  walre  Its  alleged  right  to  sell  under  the 
first  mortgage,  if  the  receivers  should  be  di- 
rected to  sell  free  and  clear  of  Its  mortgage, 
so  that  a  complete  settlement  of  all  the  af- 
fairs of  the  Belvldere  Building  Company 
should  be  mad6  as  a  result  of  the  sale.  In 
so  saying,  we  are  not  unmindful  of  the  fact 
that  Mrs.  Ellla  K.  Perin,  who  is  the  holder 
of  $134,000  of  the  first-mortgage  bonds,  is 
resisting  a  sale  thereunder;  but  she  is  also 
the  holder  of  $120,000  of  the  second-mortgage 
bonds,  and  her  mixed  and  nearly  balanced 
Interests  naturally  range  her  with  those  who 
oppose  a  sale  under  the  first  mortgage.  Un- 
der the  decree  made,  she  will  at  least  have 
a  chance  of  continuing  the  investment  repre- 
sented by  both  series  of  bonds,  with  the  as- 
surance of  continued  protection  In  event  of 
future  defaults  by  those  who  may  be  in 
charge  of  the  conduct  of  the  hotel,  and  her 
second  mortgage  bonds  would  increase  In 
value  In  proportion  as  future  compliance  may 
be  made  with  the  provision  for  sinking  fund 
.payments  on  the  first-mortgage  bonds.  But 
with  the  wishes  or  mere  Interests  of  the  re- 
spective parties  we  are  not  permitted  to 
be  concerned.  It  la  the  rights  of  the  parties 
alone  which  we  are  authorized  and  required 
to  determine.  The  primaiy  question,  there- 
fore, and  one  which  is  fundamental  In  this 
case,  is  whether  there  had  been  any  such  de- 
fault at  the  time  of  filing  the  first  bill  by 
the  Union  Trust  Company,  trustee,  as  gave 
a  right  to  sell  under  said  first  mortgage,  for, 
if  there  was  such  right,  it  cannot  be  denied 
,by  any  decree  of  a  court  whose  jurisdiction 
was  invoked,  not  to  destroy,  but  to  direct  and 
regulate,  the  exercise  of  the  power  of  sale 
created  by  the  terms  of  the  mortgage,  and 
which  might  have  been  exercised  without  re- 
sort to  the  court  for  authority  to  make  such 
sale,  and  which  sale  would  have  been  brought 
within  the  Jurisdiction  of  the  court  upon  the 
filing  of  the  bond  required  as  preliminary  to 
the  exercise  of  the  power  of  sale,  only  for  the 
purpose  (If  the  power  was  found  to  exist) 
of  proper  control  over  the  making  of  the  sale 
authorized  by  the  mortgage,  and  the  distribu- 
tion of  the  proceeds  of  sale. 

In  our  opinion  the  question  above  stated  Is 
concluded  by  the  Casualty  Insurance  Com- 
pany's Case,  82  Md.  535,  34  AU.  778.  We 
have  seen,  from  the  reference  heretofore 
made  to  the  first  mortgage,  that  article  4  pro- 
vides that.  If  the  Belvidere  Building  Com- 
pany should  "suffer  any  lawful  tax  or  charges 
to  fall  In  arrear,  or  any  lien  to  be  obtained  on 
the  said  property  whereby  the  security  of 
this  mortgage  may  be  impaired,"  and  if  this 
condition  should  continue  for  the  period  of 
nine  months,  then,  with  or  without  entering 
<nto  possession,  the  Union  Trust  Company 


was  authorized,  upon  the  written  request  of 
the  holders  of  at  least  one-fourth  In  amonitt 
of  said  bonds,  to  proceed  to  sell  all  said  real 
estate,  corporate  rights,  and  franchises  at  pub- 
lic sale,  and  to  apply  the  proceeds,  "after 
deducting  therefrom  pr<4>er  allowanoee  for  all 
the  expenses  thereof  including  attorney  and 
counsel  fees,  and  all  other  expenses,  additions 
or  liabilities  which  may  have  been  paid  or 
incurred  by  It  for  taxes  or  assessments  on 
the  said  property,  or  the  appurtenances,  or 
other  property  thereto  l>eIonglng  or  any  part 
thereof,  and  the  payment  to  the  trustee  or 
any  bondholder,  of  any  advances  made  under 
the  provisions  of  article  seventeen  of  this  in- 
denture, as  well  as  reasonable  compensation 
for  its  own  services,  to  apply  the  residue  of 
the  proceeds  of  sale  to  the  payment  of  the 
whole  amoimt  of  the  unpaid  principal  of  said 
bonds  then  outstanding,  and  of  the  whole 
amount  of  the  Interest  at  that  time  accrued 
and  unpaid,  pro  rata,  without  preference  or 
priority,  and  ratably  to  the  aggregate  amount 
of  such  unpaid  principal  and  accrued  and 
unpaid  Interest" 

We  have  also  seen  that  In  the  petition  of 
the  Belvidere  Building  Company  of  March 
27, 1906,  for  leave  to  amend  Its  answer  to  the 
bill  in  which  the  default  charged  thereon  In 
the  nonpayment  for  more  than  nine  months 
of  the  state  and  county  for  1905  on  Its  real 
and  personal  estate,  there  Is  an  express  ad- 
mission by  the  Belvidere  Building  Company 
that  the  taxes  for  1905  upon  Its  capital  stock 
were  In  arrear  for  more  than  nine  months 
when  the  bill  was  filed,  but  the  petition  de- 
nied that  these  were  the  taxes  contemplated 
by  the  language  of  article  4  above  quoted,  be- 
cause the  petition  alleged:  "It  Is  obvious 
that  these  taxes  cannot  Impair  the  security 
of  the  mortgage,  for  the  reason  that  such 
taxes  are  not  a  lien  upon  the  real  estate  of 
the  defendant,  being  primarily  assessed  to 
the  stockholders,  although  the  duty  of  pay- 
ing them  Is  Imposed*  upon  the  corporation." 
It  is  quite  clear,  however,  that  the  stipula- 
tion of  article  4  which  we  are  now  consider- 
ing has  a  wider  scope  and  operation  than  the 
covenant  of  article  13,  which  requires  prompt 
payment  "of  all  taxes  and  assessments  law- 
fully assessed  against  the  property  herein 
mentioned";  that  property  being  the  lot  of 
ground  with  the  hotel  erected  thereon,  and 
all  the  Improvements,  machinery,  and  appur- 
tenances belonging  thereta  That  covenant 
would  be  performed  by  prompt  payment  of 
taxes  upon  the  real  property  described  In 
the  mortgage.  The  stipulation  of  article  4 
must  necessarily,  and  in  accordance  with  its 
more  general  language,  have  been  designed 
to  provide  for  any  other  charge  or  Hen,  how- 
ever created,  and  however  operating,  so  as 
to  Impair  the  security  of  said  mortgage,  and 
any  lien  which  would  have  priority  over  said 
mortgage  must  operate  to  Impair  Its  security. 
All  taxes  in  any  manner  chargeable  upon 
any  epeclflc  property  take  precedence  over 
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all  other  Uens,  and  tax  sales  dlveet  the  title 
of  tbe  owner  of  the  fee  and  transfer  the  lien 
of  all  Incumbrances  from  the  property  to 
the  fund  created  by  the  tax  sales.  It  Is 
therefore  to  Just  such  a  charge  or  lien  as 
that  claimed  for  the  tax  upon  the  capital 
stock  In  this  case,  If  It  be  a  lien,  that  the 
stipulation  of  article  4  must  an>ly.  An- 
other obvious  Illustration  of  such  a  Hen 
woald  be  that  created  by  an  assessment  for 
benefits  imposed  under  any  scheme  for  Im- 
provements of  the  streets,  such  as  paving  or 
sewering. 

In  the  Casualty  Insurance  Company's  Case, 
82  Md.  535,  34  Atl.  778,  that  company  having 
been  adjudged  to  be  Insolvent,  receivers  were 
appointed  to  take  charge  of  Its  assets,  and 
had  hi  their  hands  funds  arising  therefrom, 
some  of  which  were  special  and  some  general 
funds.  The  mayor  and  city  council  of  Balti- 
more filed  a  claim  for  taxes,  and  this  court, 
speaking  through  Chief  Judge  McSherry,  said 
two  questions  were  presented:  "First,  wheth- 
er the  tax  levied  by  the  mimiclpallty  for  the 
year  1893  upon  the  shares  of  the  stock  of  the 
company  held  by  residents  and  nonresidents 
is  a  debt  due  and  payable  by  the  company, 
or  only  collectible  from  the  shareholders; 
and,  secondly.  If  the  tax  be  a  debt  due  and 
payable  tty  the  company.  Is  It  a  prior  Hen 
over  the  claims  of  all  other  creditors?  These 
taxes  cannot,  of  course,  be  considered  a  debt 
due  by  the  company,  unless  they  are  made  so 
by  statute,  because  the  shares  of  stock  are 
the  property  of  the  shareholder,  and  under 
the  Code  must  be  valued  to  him.  But  the 
Code  further  provides  that  the  shares  of 
stock  of  corporations  owned  by  residents  or 
nonresidents  of  the  state  shall  be  valued  at 
their  actual  cash  value,  but  the  tax  assessed 
on  such  stock  shall  be  levied  and  collected 
from  the  corporation,  and  may  be  charged 
to  the  account  of  such  nonresident  stock- 
holders, and  shall  be  a  lien  on  the  shares 
held  by  them,  respectively.'  Code  Pub.  Gen. 
Laws  1888,  art  81,  §  138,  as  to  nonresidents, 
and  section  141,  as  to  residents.  The  stat- 
ute thus  makes  explicit  provision  for  a  cer- 
tain and  prompt  method  of  collecting  the 
taxes  due  upon  shares  of  stock,  whether  held 
by  residents  or  nonresidents,  by  Imposing  up- 
on the  corporation  the  obligation  and  the 
doty  to  pay  the  tax  Itself.  In  the  case  of 
shareliolders  not  residing  in  this  state,  it 
is  the  only  mode  In  which  the  state  can 
reach  their  shares  for  taxation.  Nat.  Bank 
v.  Kentucky,  9  Wall.  353,  19  L.  Ed.  701.  And 
when  this  court  came  to  deal  with  the  same 
question  (American  Coal  Co.  v.  Co.  Com'rs 
Al.  C«unty,  59  Md.  197>  we  held  that,  the 
statute  having  created  the  duty  and  obliga- 
tion to  pay  when  the  shares  are  assessed  to 
the  individual  owners,  that  duty  and  obliga- 
tion on  the  part  of  the  corporation  may  be 
enforced  by  a  proper  action  at  law.  If  these 
taxes  are  a  debt  due  by  the  corporation, 
they  are  a  debt  due  by  it  and  to  t>e  paid 
by  it,  regardless  of  any  dividends  or  profits 


payable  by  the  corporation  to  the  sharehold- 
er and  out  of  which  it  might  be  reimbursed. 
New  Orleans  v.  Houston,  119  U.  S.  265,  7 
Sop.  Ct  198,  30  L..  E».  411.  Though  this 
is  conceded  to  be  so  whilst  the  corporation 
Is  a  going  concern,  the  contention  Is  that, 
when  the  company  becomes  insolvent,  and 
its  property  has-  passed  Into  the  hands  of 
receivers,  sucdi  taxes  cannot  be  held  to  be  a 
debt  of  the  corporation  for  the  payment  of 
which  Its  assets  are  liable.  In  reply  to  this. 
It  may  be  observed  that  the  tax  is,  by  the  ex- 
press terms  of  the  statute,  charged  to  and 
made  payable  by  the  corporation.  If  this 
be  80,  and  if  the  tax  was  due  at  the  time  of 
the  insolvency,  then  obviously  the  insolvency 
could  In  no  manner  affect  the  right  of  the 
city  to  demand  payment  out  of  the  compa- 
ny's assets.  •  •  •  These  taxes  were  due 
when  the  company's  assets  passed  Into  the 
hands  of  the  receivers,  and,  being  then  due, 
the  act  of  1892  directs  that  they  shall  be 
paid  and  satisfied  by  the  oflScer  or  person 
selling  under  Judicial  process  the  property, 
real  or  personal,  upon  which  such  taxes  are 
payable.  As  these  taxes  were  due  and  pay- 
able when  the  company  became  insolvent, 
they  are,  in  our  opinion,  a  prior  Hen  upon 
the  assets  in  the  hands  of  the  receivers,  and 
must  be  paid  out  of  the  general  fund,  and  If 
that  should  be  lnsu£9clent,  the  balance  must 
be  paid  out  of  the  special  fund." 

We  are  not  able  to  discriminate  that  case 
from  the  present  It  will  be  observed  that 
the  point  of  time  when  the  taxes  in  the 
Casualty  Insurance  Company  Case  were  de- 
termined to  be  a  prior  lien  upon  the  assets 
of  the  company  was  when  the  Insolvent  com- 
pany's assets  passed  into  the  hands  of  the 
receivers,  and  in  this  case  that  occurred  on 
February  10, 1906.  The  demand  of  one-fourth 
in  amount  of  the  bondholders  that  the  sale 
should  be  made  was  duly  made  November' 
24,  1906.  It  is  true  that  the  tax  upon  the 
capital  stock  of  the  company  was  paid  Octo- 
ber 10,  1906,  by  whom  does  not  appear;  but 
this  payment  after  a  consummated  default 
by  whomsoever  made,  or  upon  whatever  au- 
thority, cannot  obliterate  the  default  or  di- 
vest any  right  to  sell  founded  thereon.  We 
are  therefore  of  the  opinion  that  this  de- 
fault followed  by  the  proper  demand  of  one- 
fourth  in  amount  of  the  bondholders,  entitled 
the  Union  Trust  Company,  as  trustee,  to  a 
decree  of  sale  under  its  mortgage,  and  that 
there  was  error  in  refusing  such  decree,  and 
In  directing  a  sale  by  the  receivers  subject 
to  said  mortgage. 

Other  Interesting  questions.  Involving  the 
effect  of  the  dissolution  and  Insolvency  of, 
the  Belvldere  Building  Company  upon  the 
maturing  of  the  mortgage  bonds,  under  the 
peculiar  terms  and  stipulations  of  the  mort- 
gage In  reference  thereto,  and  as  to  the  effect 
upon  intending  purchasers,  of  the  somewhat 
unusual  provisions  of  the  decree  requiring  the 
furnishing  of  a  working  capital  of  $35,000  and 
a  stipulated  sum  for  repairs,  by  the  person 
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reported  as  purchaser,  as  a  condition  of  rati- 
fication of  the  sale,  were  argued  with  great 
ability;  but,  in  view  of  the  conclusion  we 
have  reached,  It  will  not  be  necessary  to  con- 
sider those  questions. 

Decree  reversed,  and  cause  remanded  that 
a  decree  may  be  passed  in  conformity  with 
this  opinion;  the  costs  above  and  below  to  be 
I>ald  out  of  the  proceeds  of  sale.. 

On  Motion  for  Rehearing. 

Since  flUng  the  opinion  in  this  case,  the  ap- 
pellees have  made  a  motion  for  reargument, 
and  in  the  brief  filed  in  support  of  their  mo- 
tion they  contend  that  we  reached  the  wrong 
conclusion  as  to  the  existence  of  any  such  de- 
fault by  the  Belvidere  Building  Ck>mpany  as 
gaVe  the  appellant  the  right  to  a  decree  for 
sale  under  its  mortgage.  The  authorities  re- 
lied on  are  Hull  t.  Southern  Development  Co., 
89  Md.  8,  42  Atl.  943,  and  Baltimore  t.  Ches- 
ter Steamboat  Co.,  103  Md.  400,  63  AU.  810. 
It  la  contended  upon  these  cases  that  until 
suit  had  been  brought  for  recovery  from  the 
Belvidere  Building  Company  of  the  taxes  of 
1904  and  1905,  and  Judgment  obtained  there- 
for, such  taxes  were  not  liens  upon  the  prop- 
erty of  the  hotel  company.  Hull  v.  Southern 
Development  Co.,  88  Md.  8,  42  Atl.  QiS  was 
an  appeal  by  a  tax  collector  from  an  order 
setting  aside  a  sale  of  a  corporation's  real  es- 
tate by  such  collector  for  taxes  upon  shares 
of  stock  assessed  to  the  owners  of  such 
shares;  the  collector  having  attempted  to 
sell  under  a  distraint  That  case  did  not  de- 
cide whether  or  when  such  taxes  became 
liens  upon  the  property  of  the  corporation, 
nor  when  they  became  due  and  In  arrear.  It 
only  decided,  in  the  case  of  a  going  concern, 
that  upon  failure  to  pay  such  taxes  the  prop- 
erty owned  by  the  corporation  cannot  be  dis- 
trained by  the  collector  and  sold  by  him,  and 
that  the  only  method  by  which  the  collector 
could  enforce  payment  was  by  obtaining  judg- 
ment and  issuing  execution  thereon;  but  it 
did  not  decide  when  such  taxes  become  liens 
on  the  property  of  the  corporation,  nor  did 
the  case  of  Baltimore  v.  Chester  Steamboat 
Co.,  103  Md.  400,  63  Atl.  810,  so  decide.  But 
section  47  of  article  81  of  the  Code  provides 
that:  "All  state,  county,  or  municipal  taxes 
shall  be  liens  on  the  real  estate  of  the  party 
Indebted  from  the  time  the  same  are  levied." 
The  Casualty  Insurance  Company's  Case,  82 
Md.  664,  34  Atl.  778,  decided  that  the  taxes 
assessed  and  levied  upon  the  shares  of  capital 
stock  of  a  corporation  are  "a  debt  due  by  the 
corporation,  and  to  be  paid  by  it  regardless  of 
any  dividends  or  profits  payable  by  the  cor- 
poration to  the  shareholder,  and  out  of  which 
it  might  be  reimbursed."  The  taxes  upon 
these  shares  of  stock  were  therefore  debts  due 
by  the  hotel  company,, and  the  hotel  company 
was  "the  party  Indebted"  for  payment  of 
such  taxes,  and  by  section  156  of  article  81 
such  corporation  Is  given  "a  lien  on  the  shares 
of  stock  therein  held  by  such  stockholders 
respectively  until  paid,"  Just  as  the  state. 


county,  or  municipality  Is  given  a  lien  on  tbe 
real  estate  of  the  corporation  charged  with 
the  payment  of  such  taxes. 

Under  sections  160  and  150  of  article  81, 
the  state  tax  commissioner  is  required  anna- 
ally,  by  the  15th  day  of  May  in  each  year,  to 
assess  the  shares  of  stock  of  all  incorporated 
institutions,  as  of  the  1st  day  of  January  next 
preceding,  and  to  levy  the  state  taxes  pre- 
scribed by  law  upon  the  same;  and  In  Balti- 
more T.  Chester  River  Steamboat  Co.,  103 
Md.  408,  63  Atl.  810,  it  was  held  that  county 
and  municipal  taxes  were  within  the  reasoo 
of  the  law,  and  the  reason  applies  to  these 
with  the  more  force,  since  they  are  the 
larger  and  more  burdensome  part  of  taxa- 
tion under  our  system.  In  this  case  the  taxes 
for  1904  were  levied  at  least  as  of  May  16, 
1904,  and  those  of  1906  as  of  May  15,  1006, 
and  were  made  Hens  on  the  real  estate  of 
the  hotel  company  from  the  respective  dates 
of  their  levy,  though  not  due  and  in  arrear 
for  tbe  purposes  of  collection  until  January 
1,  1905,  and  January  1.  1906,  req;)ectively. 
The  bill  was  filed  in  this  case  February  10, 
1906.  There  were  therefore  two  clear  de- 
faults, separate  and  distinct  under  article  4 
of  the  mortgage,  in  suf(erln|;  or  allowing  any 
lawful  tax  or  charge  to  fall  in  arrear,  or  any 
lien  to  be  obtained  on  the  property  of  the 
corporation  whereby  the  security  of  said  mort- 
gage might  be  Impaired,  and  in  allowing  said 
lien  to  continue  for  the  period  of  nine  months. 
The  court  did  not  say.  In  the  Casualty  Com- 
pany's Case,  that  the  taxes  only  became  a 
lien  on  tbe  property  of  the  company  at  the 
date  when  it  became  insolvent,  and  tbe  writ- 
er of  the  opinion  in  this  case  is  responsible 
for  tbe  Inaccurate  and  misleading  language 
which  erroneously  referred  to  the  date  of 
Insolvency  as  the  date  of  the  creation  of  tbe 
lien.  What  tbe  court  actually  did  say  in  the 
Casualty  Insurance  Company's  Case  was  this: 
"As  these  taxes  were  due  and  payable  when 
tbe  company  became  Insolvent,  they  are.  In 
our  opinion,  prior  Uens  upon  the  assets  In 
the  bands  of  tbe  receivers."  The  court  said 
this  was  so,  because,  as  It  had  just  before 
said,  "these  taxes  being  then  overdue.  Acts 
1892,  p.  722,  c.  518,  directs  that  they  shall  be 
paid  and  satisfied  by  the  officer  or  person  sell- 
ing under  Judicial  process  the  property,  real 
or  personal,  upon  which  such  taxes  are  pay- 
able." It  was  sufficient  in  that  case  to  de- 
termine that  tbe  taxes  were  an  existing  lien 
at  that  date,  without  determining  for  how 
long  previously  they  had  been  a  Hen;  but  tb^ 
only  logical  reason  why  these  were  liens  was 
because  they  constituted  a  pre-existing  lien 
upon  the  property  from  the  date  of  levy, 
which  Hen  Acts  1892,  p.  722,  c.  518,  trans- 
ferred to  the  proceeds  of  sale. 

In  the  brief  on  the  motion  for  reargument, 
it  was  also  contended  there  was  no  sufficient 
request  of  the  bondholders  upon  tbe  trustee 
to  exercise  tbe  power  of  sale.  Article  4  of 
the  mortgage  provides  two  modi  s  of  pro- 
cedure In  event  of  default  by  suffering  a^ 
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lien  to  be  obtained  wbereby  tbe  security  of 
tbe  mortgage  might  be  impaired,  or  In  de- 
fault of  any  of  the  covenants  or  stlpnlations 
therein:  (1)  Upon  request  of  one-fourth  of 
the  bondholders  in  amount,  to  enter  upon 
and  take  possession  of  the  mortgaged  prop- 
erty and  to  conduct  and  manage  It  through 
servants  or  receivers  applying  the  Income 
to  expense  of  management,  then  to  Interest 
on  bonds,  and  then  to  principal  as  tbe  bonds 
should  mature.  (2)  Or,  with  or  without  en- 
tering into  possession,  upon  like  request 
from  bondholders,  to  proceed  to  sell  and  dis- 
pose of  all  the  real  estate,  corporate  rights, 
and  franchises  and  to  convey  tbe  same  to 
the  purchaser  or  purchasers  free  from  all 
and  every  trust  thereby  created.  The  trus- 
tee entered  upon  tbe  filing  of  tbe  bill  of 
February  10,  1906,  and  has  ever  since  con- 
tinued to  conduct  and  manage  the  aftairs  of 
the  company,  through  its  receivers  appoint- 
ed under  that  decree  and  the  subsequent 
orders  in  the  consolidated  cases.  On  Novem- 
ber 9,  1906,  the  Union  Trust  Company,  the 
holders  of  more  than  one-fourth  in  amount 
of  said  bonds,  by  its  written  request  instruc- 
ted the  trustee,  because  of  the  happening  of 
certain  defaults  and  contingencies,  to  declare 
the  whole  principal  sum  of  said  bonds  to 
be  due,  and  to  proceed  to  sell  tbe  mortgaged 
property,  and  the  trustee  on  the  same  d^y 
made  the  required  declaration,  and  filed  a 
petition  for  an  order  to  sell,  and  on  Decem- 
ber 6th  filed  an  amended  petition,  asking 
that  the  hotel  company  be  dissolved,  and  on 
December  20th  these  petitions  were  dismissed 
by  the  decree  for  sale,  from  which  decree 
the  Union  Trust  Company  and  the  Union 
Trust  GomiMny,  trustee,  both  appealed. 

The  appellees  contend  that  the  request 
to  exercise  the  power  of  sale  should  have  set 
out  as  the  ground  the  default  In  nonpayment 
of  taxes  on  the  capital  stock;  but  we  have 
seen  that  article  4  allowed  this  request  to 
be  based  upon  the  nonperformance  of  any 
covenant  or  stipulation  of  the  mortgage,  and 
the  request  made  not  only  referred  In  gen- 
eral terms  to  certain  defaults,  but  specifical- 
ly mentioned,  as  one  of  the  grounds  of  said 
request,  tbe  Insolvency  of  the  company  and 
the  consequent  forfeiture  of  Its  rights  and 
franchises,  this  insolvency  having  been  ad- 
mitted by  tbe  company  In  its  answer  to  the 
petition  of  Laurence  Perln,  and  the  receiv- 
ers previously  appointed  having  been  reap- 
pointed by  the  order  passed  on  said  petition, 
March  21,  1906,  with  all  the  powers  of  re- 
ceivers appointed  under  the  law  relating  to 
the  dissolution  of  Insolvent  corporations. 

The  appellees  contend  that  the  only  grounds 
upon  which  the  principal  of  the  bonds  can 
be  declared  matured  are  set  out  in  articles 
7.  13,  and  16;  those  In  article  7  being  the 
event  of  sale  by  judicial  proceedings  or  the 
entry  of  a  decree  for  sale  under  tbe  mort- 
gage, that  in  article  13  being  the  failure  to 
keep  In  force  the  Insurance  therein  provided 


for,  and  that  in  article  16  being  tbe  failure 
to  complete  tbe  hotel  building  with  reason- 
able diligence.  But  their  argument  over- 
looks, as  we  have  already  shown,  the  fact 
that  article  4  provides  that,  upon  default  In 
any  of  tbe  conditions  and  stipulations  of 
the  mortgage,  upon  written  request  of  oue- 
fourtb  of  the  bondholders  in  amount,  the 
trustee  might  proceed  to  sell  and  convey  tbe 
mortgaged  property,  corporate  rights,  and 
franclilses,  free  from  every  trust  thereby 
created.  The  mortgage  must  be  construed, 
like  other  deeds,  most  strongly  against  the 
grantors,  and  effect  must  be  given  to  both 
the  modes  above  provided  for  making  a  sale 
free  from  all  trusts  under  said  mortgage,  and 
upon  reconsideration  we  are  of  opinion  that 
there  was  a  sufficient  request  for  the  exer- 
cise of  the  power  of  sale.  But,  apart  from 
this  view  of  the  case,  we  are  all  clearly  of 
the  opinion,  notwithstanding  the  language 
of  article  7,  that  "in  no  other  case  and  for 
no  other  purpose,  except  as  provided  in  this 
article  and  in  articles  18  and  16  hereof,  shall 
the  principal  sum  of  any  of  said  bonds  be- 
come due  and  payable  before  tbe  date  fixed 
in  said  bonds  for  the  payment  thereof;  that 
the  adjudicated  insolvency  of  the  hotel  com- 
pany operated  to  mature  the  bonds  In  ques- 
tion at  the  option  of  the  holders  thereof,  and 
to  entitle  the  Union  Trust  Company,  which 
has  exercised  that  option,  to  decree  for  a 
sale  under  Its  mortgage.  Tliis  we  think, 
must  be  so  ex  necessitate  rel,  because,  If  It 
be  not  so,  the  mortgagee  would  be  precluded 
without  its  consent  from  proving  its  claim 
as  a  creditor  against  the  assets  in  the  hands 
of  the  receivers.  If  a  sale  is  made  under 
a  decree  upon  Its  mortgage,  and  that  results, 
as  It  may  in  a  deficiency  of  proceeds  of  sale 
to  pay  their  mortgage  debt,  they  can  partici- 
pate in  tbe  distribution  of  the  general  assets 
In  the  receiver's  hands,  and  thus  be  put  upon 
an  equality  with  the  other  creditors  of  tbe 
insolvent  hotel  company  In  accordance  with 
the  fixed  policy  of  our  Insolvent  laws;  but 
If  they  are  refused  a  decree  for  the  sale 
of  their  collateral  security,  the  hotel  building 
and  lot,  and  a  sale  Is  decreed  subject  to  their 
mortgage,  tbe  general  assets  will  be  dis- 
tributed amongst  other  creditors,  and,  should 
a  default  be  made  hereafter,  at  any  period 
while  these  bonds  are  unpaid,  and  a  d^clcn- 
cy  occur  upon  any  subsequent  sale  made  un- 
der their  m<H^gage,  these  bondholders  will  be 
remediless.  This  would  be  a  most  Inequi- 
table exercise  of  the  powers  of  an  equity 
court.  These  mortgage  bonds  have  16  years 
yet  to  run.  The  mortgage  debt  Is  a  large 
one.  even  in  these  days  of  magnificent  enter- 
prises and  bold  ventures.  The  business  for 
which  alone  tbe  mortgaged  building  was 
designed  aiid  is  adapted  Is  In  Itself  a  pre- 
carious and  uncertain  one,  largely  dependent 
upon  the  skill  and  tact  of  tbe  manager  of 
the  business.  The  hotel  company  Is  no  long- 
er in  existence,  and  all  personal,  or  rather 
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corporate,  obligation  for  tbe  payment  of 
these  bonds  Is  destroyed  and  lost  The  mu- 
tnallty  of  the  contract  between  the  mort- 
gagor and  the  mortgagee  Is  destroyed. 

In  England  the  courts  have,  In  a  nomber 
of  cases,  held  that  Insolvency  matures  the 
outstanding  obligations  of  a  corporation.  In 
Hodson  V.  Tea  Co.,  14  Ch.  Dlv.  862,  the  conrt 
said:  "It  appears  to  me  that,  when  a  com- 
pany cornea  to  be  wound  up,  the  arrangement 
for  the  continuance  of  a  loan  for  a  certain 
time  necessarily  comes  to  an  end;  the  money 
becomes  immediately  payable  and  the  se- 
curity immediately  enforceable."  And  to 
like  effect  are  In  re  Panama  New  Zealand 
Co.,  5  li.  R.  Oh.  Ap.  10,  and  Hubb\ick  v. 
Helmes,  56  L.  3.  Ch.  639,  and,  In  this  country, 
Hai'ding  t.  Mill  River  Woolen  Mfg.  Co.,  34 
Conn.  458,  and  People  t.  Globe  Mutual  Life 
Ins.  Co.,  91  N.  T.  179.  In  the  last-named 
case,  the  court  said:  "What  had  happened 
was  a  dissolution  of  the  contract  by  the 
sovereign  power  of  the  state,  rendering  per- 
formance.on  either  side  Impossible,  and  this 
result  was  within  the  contemplation  of  the 
parties,  and  must  be  deemed  an  unexpressed 
condition  of  their  agreement."  In  Jones  on 
Mortgages  (6th  Ed.)  vol.  2,  p.  1175,  It  is  said : 
"The  nature  of  the  security  may  be  such  that 
an  event  not  contemplated,  or  provided  for 
by  the  parties,  may  give  this  right  [the 
right  to  foreclose  upon  an  event  other  than 
the  lapse  of  time],  as  where  the  mortgage 
secures  the  fullfiiment  of  an  executory  agree- 
ment which  Is  to  run  for  a  fixed  period,  and 
the  insolvency  of  the  mortgagor  puts  It  out 
of  his  power  to  fulfill  the  agreement;  and 
therefore  this  works  a  breach  of  it,  and  gives 
the  mortgagee  the  right  to  foreclose  immedi- 
ately." Without  discussing  the  cases  in  de- 
tail, but  after  careful  consideration  of  the 
criticism  by  the  appellees  of  the  English 
cases  cited  and  of  the  case  from  34  Conn., 
as  applicable  to  this  case,  we  are  of  opinion, 
for  the  reasons  stated,  that  the  adjudication 
of  the  insolvency  of  the  hotel  company, 
under  the  circumstances  of  this  case,  ma- 
tured the  mortgage  bonds  held  by  the  Union 
Trust  Company,  and  that  it  is  entitled  to 
a  decree  for  sale  under  the  first  mortgage. 
It  is  neither  necessary  nor  desirable  for  us 
to.^hold  broadly,  and  as  a  general  rule,  that 
the  mere  insolvency  of  a  mortgage  corpora- 
.jtion  ipso  facto  matures  the  mortgage  debt, 
or  authorizes  the  mortgagee  at  his  election 
to  treat  it  as  mature.  It  is  sufficient  for  our 
case  to  hold  that  the  fact  that  the  mortgagor 
hotel  company  was  judicially  declared  to  be 
Insolvent,  In  a  proceeding  properly  instituted 
for  Its  dissolution  and  the  liquidation  of  its 
afCairs,  authorised  the  mortgagee  to  iHroceed 
at  once  to  exhaust  its  security  by  a  sale  of 
the  mortgaged  property.  In  order  to  deter- 
mine the  basis  upon  which  It  could  partici- 
pate in  the  liquidation. 
.  The  motion  tot  jreargument  is  overruled. 


aoe  Hd.  tm 
STATE  V.  CUMBERIiAMD  &  P.  R.  CO. 
(Court  of  Appeals  of  Maryland.   April  3,  1907.) 

1.  Corporations— FoRTEiTUBK  o»  Ohabtbr— 
PosADiNQ — Answer— Demurrer. 

Thougli  Code  Pub.  Gen.  Laws,  art.  23,  | 
367  et  sen.,  prescribing  the  procedure  for  the  for- 
feiture 01^  the  charter  of  a  corporation,  does  not 
m  terms  authorize  the  filing  of  demurrers  to  an 
answer  to  the  petition,  such  a  procedure  is 
proper. 

2.  Statutes — Subjects— TiTUS—StrsnoiENCY. 

Acta  1906.  p.  413.  c.  257,  entided  "An  act 
to  amend  chapter  469  of  the  Acts  of  18^,  en- 
titled, 'An  act  to  incorporate  the  Cumberland 
and  Pennsylvania  Railroad  Company,'  and  to 
amend  the  charter  of  said  company  so  as  to  pro- 
hibit it  from  allowing  its  tracks  to  connect  with, 
or  its  tracks,  right  of  way  or  other  property,  to 
be  used  by  the  Baltimore  and  Ohio  Railroad 
Company  or  any  other  railroad  company  wliich 
is  operated,  owned  or  controlled  by,  or  whose 
railroad  property  is  leased  to  the  said  Baltimore 
and  Ohio  Railroad  Company,  except  under  cer- 
tain conditions,"  and  providing  that,  on  the  rail- 
road continuing  to  do  the  acts  prohibited,  the 
state's  attorney  for  Allegany  county  shall  file  a 
petition  in  the  circuit  court  for  the  forfeiture 
of  the  charter  and  francliises  of  the  comiMiny, 
and  directing  the  court,  on  the  ascertainment  of 
the  fact  of  the  commission  of  the  prohibited 
acts,  to  decree  the  forfeiture  of  its  charter,  is 
violative  of  Const,  art.  H,  S  29,  providing  that 
every  law  shall  have  but  one  subject,  which 
shall  be  expressed  in  its  tii:ie. 

3.  CoMiTEBCE— Power  to  REani,ATB— Restbio- 
TioNS  ON  States. 

Acts  1906.  p.  413,  c.  257,  amending  the 
charter  of  the  Cumberland  &  Pennsylvania  Rail- 
road Company  so  as  to  prohibit  it  from  allow- 
ing its  tracks  to  connect  with  the  tracks  of  the 
Baltimore  &  Ohio  Railroad  Company,  which 
passes  through  other  states,  unless  the  latter 
shall  arrange  its  freight  charges  on  coal  deliv- 
ered to  it  from  the  former,  that  the  combined 
freight  charges  of  the  two  companies  sliall  not 
exeef^d  the  lowest  freight  charges  on  coal  shipped 
to  the  same  destination  over  the  line  of  the  Bal- 
timore &  Ohio  Railroad  Company  from  any 
point  in  Pennsylvania  or  West  Virginia,  which 
is  as  far  or  further  distant  from  the  destination 
as  the  point  in  Allegany  county,  where  the  cmU 
is  delivered  to  the  Cumberland  &  Pennsylvanis 
Railroad  Company,  is  invalid  as  an  attempt  to 
regulate  interstate  commerce. 

fBd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  10,  Commerce,  S§  7,  8,  54-70.] 

4.  Afpeai,  and  Esbob  —  Decisions  Rxvikw- 
ABLB  — Nature  of  Subject-Mattkb  —  For- 

FEITUBE  of  COBPOBATX  CHARTER. 

Under  Acts  1906,  p.  413,  c.  257.  amending 
the  charter  of  the  Cumberland  ft  Pennsylvania 
Railroad  Company,  and  providing  that  the  mode 
of  proceeding  for  a  forfeiture  of  Its  charter  for 
violation  of  its  provisions  shall  be  the  same  as 
is  now  provided  by  the  General  Laws  of  the 
state  in  such  cases,  and  providing  that,  after  the 
decree  of  forfeiture  liaa  l>een  passed,  such  pro- 
ceedings shall  be  had  as  are  now  provided  un- 
der the  General  Laws  of  the  state  in  such  cases, 
and  Code  Pub.  Gen.  Laws,  art.  23,  {  374,  pro- 
viding that  either  iiarty  may  appeal  from  any 
judgment  or  determination  of  the  court  had  on 
petitions  for  forfeiture  of  corporate  charters,  an 
appeal  may  be  taken  from  an  order  dismissing 
a  petition  for  the  forfeiture  of  the  charter  of 
the  Cumberland  &  Pennsylvania  Railroad  Com- 
pany nnder  the  act  of  1906. 

Appeal  from  Circuit  Court,  Allegany  Coun- 
ty ;  A.  Hunter  Boyd  and  Robert  B.  Hender- 
son, Judges. 
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Petition  by  the  state  against  the  Cumber- 
land &  Pennsylvania  Railroad  Company. 
From  an  order  dismissing  the  i)etltlon,  the 
state  appeals.    Affirmed. 

Argued  before  BRISCOE,  PEARCE, 
SCHMUCKER,  BURKE,  and  ROGERS,  JJ. 

William  C.  Devecmon  and  William  S.  Bry- 
an, Jr.,  Atty.  Gen.,  for  the  State.  Robert  H. 
Gordon,  Ferdinand  Williams,  and  Edgar  H. 
Gans,  for  appellee. 

SCHMUCKER,  J.  This  Is  au  appeal  from 
an  order  of  the  drcnlt  court  for  Allegany 
county,  dismls&Ing  a  petition  filed  on  behalf 
of  the  state  of  Maryland  against  the  Cum- 
berland A '  Pennsylvania  Railroad  Company. 
The  petition  was  filed  under  chapter  257,  p. 
418,  of  the  Acts  of  1906,  for  the  purpose  of 
procuring  a  decree  of  forfeiture  of  the  char- 
ter of  the  railroad  company  for  its  refusal 
to  comply  with  the  provisions  of  that  act. 
To  this  petition  the  railroad  company  filed 
an  answer,  containing  22  paragraphs,  to  all 
of  which  the  state  demurred,  except  the 
fourteenth  and  twentieth,  to  which  it  re- 
plied. At  the  hearing  of  the  demurrers,  the 
court,  mounting  up  to  the  first  error  in  the 
pleadings,  held  the  original  petition  to  be 
bad,  and,  the  state  refusing  to  amend,  the 
order  was  passed  dismissing  the  petition,  an. 
the  state  appealed. 

The  petition  avers  that  the  railroad  com- 
pany was  incorporated  by  the  state  by  the 
special  act  (chapter  469  of  the  Acts  of  1849) 
which  reserved  to  the  Legislature  the  right 
to  alter,  amend,  or  annul  at  Its  pleasure  the 
charter  thereby  granted,  for  the  main  pur- 
pose of  constructing  a  railroad  Into  the  coal 
fields  of  Allegany  county  to  promote  their 
development.  That  by  Acts  1906,  p.  413,  c. 
257,  the  charter  of  the  railroad  company  was 
amended,  by  adding  thereto  the  following  pro- 
vision: "The  Cumberland  and  Pennsylvania 
Railroad  Company  shall  not,  after  the  31st 
day  ot'May  next,  permit  Its  tracks  to  connect 
with  the  tracks  of  the  Baltimore  and  Ohio 
Railroad  Company,  and  shall  not  permit  its 
tracks,  right  of  way  or  other  property  to  be 
used  by.  the  said  Baltimore  and  Ohio  Railroad 
Company,  or  by  any  other  railroad  company 
leased,  operated,  owned  or  controlled  by  the 
said  Baltimore  and  Ohio  Railroad  Company, 
unless  the  said  Baltimore  and  Ohio  Railroad 
Company  shall  on  or  before  said  date  so  ar- 
range its  freight  charges  upon  coal  delivered 
to  it  from  the  Cumberland  and  Pennsyl- 
vania Railroad  Company  for  shipment  over 
its  lines,  that  the  Joint  and  combined  freight 
charges  of  the  said  two  railroad  companies 
shall  not  exceed  the  lowest  total  freight  char- 
ges upon  coal  shipped  to  the  same  destina- 
tion over  the  line  of  the  Baltimore  and  Onio 
Railroad  Company,  or  over  the  line  of  any 
railroad  company  leased,  operated,  owned 
or  controlled  by  the  said  Baltimore  and  Ohio 
Railroad  Company  from  any  point  in  the 
state   of   Pennsylvania,   or    West   Virginia, 


which  is  a>  far  or  farther  distant  from  such 
destination  as  or  than  the  point  In  Allegany 
county,  at  which  such  coal  19  delivered  to  the 
Cumberland  and  Pennsylvania  Railroad  Com- 
pany; the  intention  of  this  provlsioti  being 
to  provide  that  shippers  of  coal  from  Alle- 
gany county,  in  the  state  of  Maryland,  shall 
not  be  required  to  pay  greater  freight  charges 
than  shippers  of  coal  from  the  states  of  Penn- 
sylvania and  West  Virginia  are  required  to 
pay  upon  their  coal  hauled  equally  far  or 
further."  That  the  said  act  of  1906  also 
made  It  the  duty  of  the  state's  attorney  for 
Allegany  county,  on  and  after  June  the  Ist 
of  that  year,  to  cause  inquiry  to  be  made 
whether  the  Cumberland  &  Pennsylvania 
Railroad  Company  was  then  permitting  its 
tracks  to  connect  with,  or  Its  right  of  way 
to  be  used  by,  the  Baltimore  &  Ohio  Railroad 
Company,  or  any  other  railroad  company, 
leased,  operated,  owned,  or  controlled  by 
it,  in.  violation  of  the  terms  of  said  act,  and 
required  him.  If  he  had  reason  to  believe  on 
or  after  said  date  that  the  Cumberland  & 
Pennsylvania  Railroad  Company  was  not 
complying  with  the  terms  and  provisions  of 
the  act,  to  Institute  proceedings  In  the  cir- 
cuit court  for  Allegany  county  to  ascertain 
whether  the  said  railroad  company,  had  been 
guilty  of  such  misuse  or  abuse  of  its  cor- 
porate* powers  and  franchises  as  would  by 
law  authorize  and  make  proper  the  forfei- 
ture of  its  charter,  corporate  powers,  and 
franchises;  "the  mode  of  procedure  to  be 
the  same  as  is  now  provided  by  the  General 
Laws  of  this  state  in  such  cases."  That  it 
was  further  provided  by  the  same  act  that  if, 
at  the  trial  of  any  such  proceeding  Instituted 
by  the  state's  attorney  under  Its  provisions-, 
it  should  be  Judicially  determined  that  the 
Cumt>erland  A  Pennsylvania  Railroad  Com- 
pany was  permitting  Its  tracks  to  connect 
with  those  of  the  Baltimore  &  Ohio  Railroad 
Company,  or  of  any  railroad  company  leasr 
ed,  operated,  owned,  or  controlled  by  it,  in 
violation  of  the  provisions  of  the  act,  thei) 
it  should  be  the  duty  of  the  court  to  decree 
the  forfeiture  of  the  charter  of  the  Cumber- 
land &  Pennsylvania  Railroad  Company, 
"and  that  thereafter  such  proceedings  shall 
be  had  as  are  now  provided  under  the  Gen- 
eral Laws  of  this  state  in  such  cases."  The 
petition  then  charges  that  the  state's  attor- 
ney has  since  June  1,  1906,  caused  inquiry 
to  be  made  whether  the  Cumberland  &  Penn- 
sylvania Railroad  Company  is  permitting  its 
tracks  to  connect  with,  and  its  right  of  way 
and  other  property  to  be  used  by,  the  Balti- 
more &  Ohio  Railroad  Company,  or  any  other 
company  leased,  operated,  owned,  or  control- 
led by  It,  and  that  he  has  reason  to  believe 
that  the  Cumberland  &  Pennsylvania  Rail- 
road Company  has  tteen,  and  is  now,  permit- 
ting its  tracks  to  be  so  connected  and  its 
right  of  way  and  other  property  to  be  so 
used,  in  violation  of  the  provisions  of  the  act, 
and  that  it  has  never  compiled  therewith,  al- 
though the  time  limited  by  the  act  for  tta 
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oompllance  with  the  provisions  thereof  has 
long  since  expired,  and  that  by  reason  there- 
of It  Is  liable  to  a  forfeiture  of  Its  charter 
and  franchises.  A  certified  copy  of  Acta 
1906,  p.  413,  c.  257,  Is  filed  with  the  petition 
as  an  exhibit,  and  an  Inspection  of  the  copy 
shows  that  the  provisions  of  the  act  have 
been  stated  with  substantial  accuracy  In  the 
petition. 

It  is  unnecessary,  for  the  purposes  of  this 
opinion,  to  state  fully  the  contents  of  the  an- 
swer of  the  railroad  company  to  this  peti- 
tion for  the  forfeiture  of  its  charter.  Its 
salient  features  are  the  admission  that  the 
company  has  failed  to  comply  with  the  re- 
quirements of  Acts  1906,  p.  413,  c.  257,  and 
the  assertion  that  the  act  is  invalid  because 
of  its  alleged  unconstitutionality.  It  is  in- 
sisted In  the  answer  that  the  act  is  in  con- 
flict with  the  provision  of  article  3,  §  28,  of 
the  state  Constitution,  which  requires  that 
every  law  "shall  embrace  but  one  subject 
and  that  shall  be  described  In  Its  title" ;  and 
that  it  Is  also  invalid,  under  clause  3  of  sec- 
tion 8  of  article  1  of  the  Constitution  of  the 
United  States,  because  it  attempts,  in  ef- 
fect, to  regulate  Interstate  commerce.  The 
state  was,  In  our  opinion,  entitled  to  respond 
as  It  did  by  way  of  demurrer  to  the  several 
defenses  set  up  by  the  answer.  The  General 
Laws  of  this  state,  prescribing  the  method 
of  procedure  for  the  forfeiture  of  the  charter 
of  a  corporation  (article  23,  {  367  et  seq.), 
do  not  in  terms  authorize  the  filing  of  demur- 
rers to  an  answer  to  the  petition,  but  that 
course  was  pursued  with  the  acquiescence  of 
this  court  in  the  cases  of  State  v.  Consolida- 
tion Coal  Co.,  46  Md.  1,  State  v.  Easton  So- 
cial Club,  73  Md.  100,  20  Atl.  783,  and  Frat- 
ernal Alliance  ▼.  State,  77  Md.  557,  26  At!. 
1040,  and  it  may  now  l>e  regarded  as  a  cor- 
rect mode  of  pleading.  The  demurrers,  to 
the  answer  having  thus  been  properly  filed. 
It  becomes  our  duty  to  Inspect  the  whole  pro- 
ceeding and  mount  up  to  the  first  fault  in 
pleading.  The  question  of  the  constitutional- 
ity of  Acts  1906,  p.  413,  c.  257,  on  which  the 
state's  petition  relies,  is  thus  brought  before 
us  for  determination. 

We  will  first  consider  whether  the  statute 
tinder  consideration  Is  obnoxious  to  section 
29  of  article  23  of  the  Constitution  of  Mary- 
land. Few,  If  any,  other  provisions  of  the 
fundamental  law  of  our  state  have  been  be- 
fore us  for  construction  as  frequently  as 
this  one.  We  have  always  given  It  a  broad 
and  liberal  construction,  and  have  generally 
been  able  to  uphold  the  validity  of  the  stat- 
utes alleged  to  conflict  with  Its  provisions, 
and  thus  effectnate  the  legislative  Intent  It 
has,  accordingly,  been  often  said  by  this 
court  that  the  true  meaning  of  this  section  of 
the  Constitution  is  that,  "If  the  several  sec- 
tions of  the  law  refer  to  and  are  germane  to 
aie  same  subject-matter,  which  Is  described 
in  Its  title,  it  is  considered  as  embracing  but 
a  single  subject  and  as  satlafylug  the  Con- 
stitution in  this  Teapect,"  and  that,  "while 


the  title  must  Indicate  the  subject  of  the  act, 
it  need  not  give  an  abiitract  of  its  oontenta, 
■pot  mention  the  means  by  which  the  geperal 
purpose  is  to  be  accomplished."  Mayor,  etc., 
V.  Reltz,  60  Md.  674;  Drennaj  v.  Bank,  80 
Md.  816,  80  AtL  655.  Yet,  as  was  recently 
said  by  us  in  Kafka  v.'  Wilkinson,  99  Md. 
241,  57  Ati.  617,  and  State  v.  Savings  Bank, 
103  Md.  200,  63  Atl.  4S1,  In  construing  this 
constitutional  provision,  the  courts  "have 
not  hesitated  to  strike  down  legislative  acts 
that'  were  clear  infractions  of  its  purpose 
and  object  These  have  been  declared  to 
be  two-fold;  the  first  is  to  prevent  the  com- 
bination in  one  act  of  several  distinct  and 
incongruous  subjects,  and  the  second  Is  that 
the  Legislature  and  the  people  of  the  state 
may  be  fairly  advised  of  the  real  nature 
of  Impending  legislation."  Or,  as  was  said 
in  Stlefel  v.  Md.  Inst,  for  the  Blind,  61 
Md.  148:  "Publicity  and  a  knowledge  of 
the  true  effect  and  operation  of  every  bill 
brought  before  the  Legislature  are  the  great 
safeguards  against  ill  considered  and  Im- 
proper legislation.  The  provision  in  ques- 
tion is  one  among  many  others  designed  to 
promote  those  objects."  And  in  Luman  T. 
Hltchens,  90  Md.  23,  44  Atl.  1052,  46  L.  B.  A. 
393,  we  said:  "Though  the  title  need  not  con- 
tain an  abstract  of  the  bill,  nor  give  in  detail 
the  provisions  of  the  act,  it  must  not  be  mis- 
leading by  apparently  limiting  the  enact- 
ment to  a  much  narrower  scope  than  the 
body  of  the  act  is  made  to  compass;  nor 
must  there  be  cloaked  in  the  enactment  any 
foreign,  discordant,  or  irrelevant  matter  not 
disclosed  In  the  title." 

When  tested  by  the  principles  thus  an- 
nounced, how  does  the  act  now  before  us 
stand?  Its  title  is  as  follows:  "An  act  to 
amend  chapter  469  of  the  Acts  of  1849  enti- 
tled 'An  act  to  incorporate  the  Cumberland 
and  Pennsylvania  Railroad  Company,'  and  to 
amend  the  charter  of  said  company  so  as  to 
prohibit  it  from  allowing  its  trades  to  con- 
nect with,  or  its  tracks,  right  of  way  or  other 
properly,  to  be  used  by  the  Baltimore  and 
Ohio  Railroad  Company,  or  by  any  other  rail- 
road company  which  is  operated,  owned  or 
controlled  by,  or  whose  railroad  property  is 
leased  to,  the  said  Baltimore  and  Ohio  Rail- 
road Company,  except  upon  certain  condi- 
tions." The  contents  of  the  first  section  of 
the  act,  if  otherwise  unobjectionable,  would 
be  fairly  germane  to  the  title,  as  they  provide 
that,  after  a  specified  date,  the  railroad' com- 
pany shall  not,  except  upon  certain  conditions 
therein  specified,  permit  its  tracks  to  connect 
with  or  Its  right  of  way  or  other  property  to 
be  used  by  the  Baltimore  &  Ohio  Railroad 
Company  or  any  other  railroad  company  leas- 
ed, controlled,  or  operated  l>y  It.  The  sec- 
ond section  provides  that,  upon  the  railroad 
company  continuing  to  do  the  acts  prohibited 
by  the  first  section  the  state's  attomej  for 
Allegany  county  shall  file  a  petition  In  the 
circuit  court  for  the  forfeiture  of  the  char- 
ter and  franchises  of  the  company,  "the  mode 
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of  procedure  to  be  the  Bame  as  Is  now  pro- 
vided by  the  General  Lawa  of  this  state  in 
anch  cases";  and  the  third  section  affirma- 
tively directs  the  conrt,  upon  the  ascertain- 
ment of  the  fact  of  the  commission  of  the 
prohibited  acts  by  the  railroad  company,  to 
decree  the  forfeiture  of  its  charter.  These 
last  two  sections  do  not  in  any  sense  provide 
for  an  amendment  to  the  charter  of  the  rail- 
road company,  but  they  in  effect  operate  to 
make,  quoad  the  proceedings  authorised  by 
than,  radical  changes  In  or  departures  from 
the  mode  of  proceeding  prescribed  by  the 
General  Laws  of  this  state  relating  to  the 
forfeiture  of  charters  of  corporations.  These 
genera]  laws  are  found  In  article  28,  {  867 
et  seq,  of  the  Code  of  Public  General  Laws 
and  they  require  the  authority  of  the  Govern- 
or of  the  state  to  be  given  to  the  state's  attor- 
ney to  Institute  proceedings  for  the  forfeiture 
of  the  charter  of  a  corporation,  and,  if  in 
such  proceedings  the  legal  cause  of  forfeiture 
be  shown  to  exist,  this  court  is  authorized, 
if  It  shall  be  of  the  opinion  that  the  public  in- 
terests require  it,  to  decree  tbe  forfeiture  of 
the  charter.  By  sectk»is  2  and  S  of  the  act 
now  under  consideration,  not  only  is  the  pro- 
tection of  the  Governor's  discretion  as  to  the 
advisability  of  Instituting  the  proceeding 
withdrawn,  but,  upon  proof  of  the  existence 
of  the  situation  described  in  the  statute,  the 
court  is  shorn  of  tbe  Judicial  authority  and 
function  conferred  on  it  by  the  General  Laws 
of  the  state  (section  870,  art  23,  Oode  Pub. 
Gen.  Laws)  to  determine  whether  the  pub- 
lic Interests  require  a  forfeiture,  and  It  Is 
Imperatively  directed  to  decree  the  forfeiture 
of  the  charter  of  the  corporation  against 
which  the  proceeding  was  instituted.  Of 
these  radical  and  important  provisions  of 
tbe  act,  its  title  contains  no  mention  or  in- 
timation. That  defect  in  the  title  In  our 
opinion  rendered  at  least  the  second  and 
third  eectlons,  under  which  these  proceedings 
were  Instituted,  Invalid,  because  obnoxious  to 
the  provision  under  consideration  of  the  Ck>n- 
stitntlon  o^  Maryland,  and  afTorded  the  conrt 
below  proper  ground  for  dismissing  the  peti- 
tion. 

We  will  next  consider  whether  Acts  1906, 
p.  413,  c.  257,  may  I>e  fairly  considered  as  an 
attempted  regulation  of  Interstate  commerce, 
and  for  that  reason  Invalid.  We  do  not 
deem  It  important  to  here  review  the  sue-  , 
cessive  steps  of  Judicial  construction  by 
which  the  courts  have  arrived  at  the  inter- 
pretation now  given  to  clause  3  of  section  8 
of  article  1  of  the  federal  Constitution,  by 
which  the  power  to  regulate  Interstate  com- 
merce was  conferred  upon  Congress.  It  Is 
sufficient  to  say  that  It  Is  now  firmly  settled 
by  the  decisions  of  the  Supreme  Court  of  the 
United  States  that,  while  a  state  may  regu- 
late without  federal .  Interference  such  com- 
merce as  begins  and  ends  within  Its  own  lim- 
its and  is  not  connected  with  a  continuous 
transportation  through  or  into  other  states, 
it  fe  powerless  to  fix  and  enforce  rates  or 


charges,  even  as  between  points  In  Its  own 
territory,  for  that  commerce  which  crossea 
state  lines  under  a  continuous  transportation. 
Wabash,  St.  jL.  &  Pac.  R.  R.  Co.  v.  Illinois, 
118  V.  S.  657,  7  Sup.  Ct  4,  30  L.  Ed.  244; 
Hanley  v.  Kansas  City  &  Southern  B.  R.  Co. 
187  U.  8.  617,  23  Sup.  Ct  214,  47  L.  Ed.  333; 
C.  &  C.  Bridge  Co.  v.  Kentucky,  154  U.  S. 
204,  14  Sup.  Ct.  1087,  88  L.  Ed.  962 ;  N.  &  W. 
R.  R.  Co.  V.  Pennsylvania,  136  U.  8.  120,  10 
Sup.  Ct  958,  34  L.  Ed.  394 ;  St  Clair  County 
V.  Interstate  Transfer  Co.,  192  U.  S.  454,  24 
Sup.  Ct  300,  48  L.  Ed.  518;  Central  R.  R. 
of  Georgia  v.  Murphey,  196  U.  S.  202,  25 
Sup.  Ct  218,  49  L.  Ed.  444.  It  follows,  aa  a 
matter  of  course,  that  if  a  state  has  no  pow- 
er to  regulate  charges  for  Interstate  com- 
merce by  direct  legislation,  it  can  neither  au- 
thorize nor  require  corporations  under  its 
Jurisdiction  to  do  so.  In  Wabash,  St  L.  & 
Pac  R.  R.  Co.  V.  Illinois,  supra,  it  was  held 
that  a  state  had  no  power  to  pass  laws  in- 
tended to  regulate  interstate  commerce,  even 
In  the  absence  of  legislation  by  Congress  up- 
on the  subject;  but  that  is  not  material  to 
the  present  case,  as  it  is  a  well-known  fact 
that  Congress,  by  the  enactment  of  the  sev- 
eral laws  known  as  "Interstate  Commerce 
Acts,"  has  undertaken  to  provide  for  the 
regulation  of  charges  for  intestate  commerce. 
Acts  1906,  p.  413,  a  267,  now  under  con- 
sideration, does  tn  our  opinion  attempt  to 
regulate  charges  for  Interstate  commerce,  and 
Is  for  that  reason  also  Invalid.  It  is  apparent 
from  the  recitals  contained  In  its  preamble 
that  the  alleged  abuse  which  it  was  Intended 
to  correct  was  the  rate  of  charges  in  force 
at  the  date  of  its  passage  for  the  transporta- 
tion of  coal  over  the  Cumberland  &  Pennsyl- 
vania and  Baltimore  ft  Ohio  Railroads  from 
points  In  Allegany  county  to  tidewater  polnta 
It  sought  to  correct  the  abuse  by  requiring 
the  Cumberland  ft  Pennsylvania  Railroad 
Company  to  procure,  by  a  rearrangement  of 
the  Joint  freight  rates  of  tbe  two  railroad 
companies,  such  charges  to  be  no  greater 
than  those  made  by  them  for  the  transporta- 
tion of  coal  shipped  over  their  lines  to  the 
same  tidewater  from  equally  distant  points 
In  Pennsylvania  and  West  Virginia.  No 
testimony  was  taken  in  the  case  showing  the 
precise  course  and  location  of  the  railroads 
mentioned  in  the  act,  but  a  map  used  by 
both  sides  In  the  argument  before  us  showed 
the  location  of  the  Cumberland  ft  Pennsyl- 
vania Railroad  tracks  and  their  points  of 
connection  with  other  railroads;  and  the 
course  through  the  states  of  Maryland  and 
West  Virginia,  followed  by  the  Baltimore  & 
Ohio  Railroad,  from  Allegany  county  to  tide- 
water, has  been  so  long  established  and  is 
so  well  known  to  the  residents  of  this  state 
that  it  may  be  treated  as  a  "geographical 
feature  of  the  country,"  and  its  location  held 
to  I>e  a  matter  of  common  knowledge  and  re- 
garded ns  having  been  familiar  to  the  Legis- 
lature that  passed  the  act.    It  would  not  be 

possible  to  carry  coal  from  Allegany  county 
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to  tidewater  points  over  these  railroads,  with- 
out passing  for  considerable  distances  throngh 
other  states  than  Maryland.  Such  trans- 
portation of  coal,  therefore,  from  Allegany 
county,  as  well  as  from  Pennsylvania  and 
West  Virginia,  to  tidewater,  would  constitute 
interstate  commerce,  and  it  would  be  beyond 
the  power  of  this  state  to  regulate  or  pre- 
scribe a  rate  of  charges  therefor.  Tidewater 
points  are  not  mentioned  in  the  body  of  the 
act  as  the  destination  of  the  shipments  of 
coal  therein  referred  to,  but  the  plain  declara- 
tions contained  in  its  preamble  of  the  alleged 
abuse  to  be  corrected  by  its  passage  and  the 
condition  imposed  by  its  first  section,  that 
the  "Joint  and  combined  freight  charges  of 
the  said  two  railroads"  shall  not  exceed  the 
limit  therein  mentioned,  make  apparent  the 
result  sought  to  be  accomplished  by  its  en- 
actment. 

The  appellant's  counsel  concede  that  a  state 
cannot  pass  a  statute  which  amounts  to  a 
regulation  of  Interstate  commerce,  or  pre- 
scribe rules  for  conducting  It;  but  they  rely 
upon  the  proposition,  frequently  announced 
by  the  federal  courts,  and  recognized  and  re- 
lied 00  by  us  in  Sterens  t.  State,  89  Md. 
669,  43  Atl.  929,  that  a  state  law  is  not  ren- 
dered invalid  because  it  incldently  or  re- 
motely afCects  Interstate  commerce  or  its 
instruments.  They  also  insist  that,  as  the 
state  reserved  to  Itself  the  power  to  alter 
or  repeal  at  its  pleasure  the  charter  of  the 
appellee,  it  could  exact  any  condition  it  saw 
lit  as  the  price  of  allowing  that  charter  to 
continue  In  force,  and  had  therefore  the  right 
to  say  to  the  appellee  by  Acts  1906,  p.  413, 
c.  257,  that  its  charter  would  t>e  forfeited 
unless  It  and  its  confederate  and  ally  would 
carry  coal  to  a  common  destination  on  as 
favorable  terms  from  Allegany  county  as 
from  points  in  Pennsylvania  and  West  Vir- 
ginia equally  distant  with  It  from  that  des- 
tinatloa;  or,  in  other  words,  that  the  state 
might  in  that  manner  indirectly  limit,  which 
is  to  regulate,  the  rates  for  interstate  trans- 
portation of  coal  from  Allegany  county,  al- 
though It  was  confessedly  powerless  to  do 
so  by  direct  legislative  enactment  To  that 
contention  we  cannot  yield  our  assent  The 
great  majority  of  federal  cases  relied  on  by 
the  appellant  In  this  connection  prove  npon 
examination  to  have  upheld  laws  passed  by 
the  several  states  In  exercise  of  the  police 
power  for  the  protection  of  the  persons  and 
animals  within  their  borders  from  the  Intro- 
duction of  contagious  diseases  or  dangerous 
or  fraudulent  commodities,  or  for  prevent- 
ing the  desecration  of  the  Sabbath  or  in- 
juring public  morals,  and  to  have  had  only 
an  Incidental  relation  to  interstate  commerce. 
The  case  of  B.  &  O.  Railroad  Co.  v.  Maryland, 
21  Wall.  (U.  S.)  456,  22  L.  Ed.  678,  which 
held  valid  the  stipulation  contained  in  the 
charter  of  that  railroad  company,  requiring 
it  to  pay  to  the  state  one-flfth  of  Its  gross  re- 
ceipts from  the  passenger  traffic  on  its  Wash- 


ington Branch,  omnes  nearer  tban  any  other 
case  relied  on  by  the  appellant  to  the  one 
now  before  us;  but  in  that  case,  which  was 
admitted  by  the  court  to  be  a  close  one,  the 
Inability  of  the  state  to  pass  any  act  amount- 
ing to  a  regulation  of  interstate  commerce 
was  asserted  by  tlie  Supreme  Court,  and  the 
railroad  company  was  held  liable  to  the  state 
for  the  sum  in  controversy,  npon  the  ground 
that  it  constituted,  not  a  tax  or  restriction  on 
the  travel  or  commerce,  but  a  bonus,  ex- 
acted for  the  grant  of  a  franchise,  to  which 
the  railroad  company  had  agreed  by  acc^tt- 
Ing  the  terms  of  the  charter.  An  accurate 
statement  of  the  law  relating  to  this  subject 
is  found  In  McLean  v.  Dmver  &  Rio  Orande 
R.  R.  Co.,  203  n.  8.  GO,  27  Sup.  Ct  8,  SI 
L.  Ed.  — ,  where  it  is  said  by  the  Supreme 
Court:  "It  will  only  be  necessary  to  refer 
to  a  few  of  the  many  cases  decided  In  this 
court  holding  valid  enactments  of  Legisla- 
tures having  for  their  object  the  protection, 
welfare,  and  safety  of  the  people,  although 
such  laws  may  have  an  efTect  npon  interstate 
commerce.  M.  K.  A  T.  Railroad  Co.  v.  Haber, 
169  n.  8.  613,  635,  18  Sup.  Ct  488,  42  L.  Ed. 
878;  Chicago,  Mllwaulcee,  etc..  Railroad  OOk 
V.  Solan,  169  U.  8.  133,  18  Sup.  Ct  288,  42 
L.  Ed.  688;  Pennsylvania  Railroad  Co.  T. 
Hughes,  191  U.  B.  477,  24  Sap.  Ct.  132,  48 
L.  Ed.  268.  The  principle  decided  in  these 
cases  Is  that  a  state  Or  territory  has  the 
right  to  legislate  for  the  safety  and  wel- 
fare of  its  people,  and  that  light  Is  not  taken 
from  It  because  of  the  exclusive  right  of  Con- 
gress to  regulate  Interstate  commerce,  except 
in  cases  where  the  attempted  exercise  of 
authority  by  the  Legislature  is  in  conflict 
with  an  act  of  Congress,  or  is  an  attempt  to 
regulate  Interstate  commerce."  We  have  al- 
ready said  that  we  regard  the  passage  of  tb* 
act  whose  validity  is  called  in  question  In 
the  present  case  as  a  plain  attempt  to  regu- 
late a  traffic  which  is  essentially  Interstate 
commerce,  although  the  regulation  Is  sought 
to  be  indirectly  accomplished  ^y  an  effort 
to  amend  the  charter  of  the  appellee.  We 
must  not  be  understood,  in  holding  the  act 
to  l>e  invalid  because  unconstitutional  In 
the  respects  mentioned  in  this  opinion,  as 
passing  upon  or  determining  the  merits  of 
other  defenses  to  the  petition  which  may  be 
relied  on  in  the  answer. 

The  appellee  moved  to  dismiss  the  appeal  be- 
cause Acts  1006,  p.  413,  c.  257,  did  not  provide 
for  an  appeal  from  the  action  of  the  lower 
court  on  the  petition  which  it  authorized 
to  be  filed  for  vacating  the  appellee's  charter. 
We  think  the  act  does  provide  for  such  an 
appeal.  Section  1  provides,  generally,  that 
mode  of  proceeding  shall  be  the  same  as  is 
now  provided  by  the  General  Laws  pf  the 
state  In  such  cases,  and  section  2  specifically 
provides  that  after  the  decree  has  been 
passed,  such  proceedings  shall  be  had  as  are 
now  provided  under  the  General  Laws  of 
this  state  In  such  cases.  Now,  U  wa  turn 
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to  article  28,  i  S6T  et  seq.,  Code  Pnb.  Gen. 
Laws,  and  examine  tbe  General  Laws  of  the 
state  regulating  the  proceedings  for  tbe  for- 
feiture of  corporate  charters,  we  find  It  dis- 
tinctly provided.  In  section  374,  that  either 
party  may  appeal  from  any  ju^ment  or  de- 
termination of  the  court  bad  on  petitions 
filed  for  forfeiture,  under  this  article,  with- 
in 30  days  from  the  date  of  the  judgment 
or  determination  of  the  court.  The  motion 
to  dismiss  the  appeal  must  therefore  be  over- 
ruled. 

For  tbe  reasons  mentioned  In  this  opinion, 
tbe  order  appealed  from  must  be  affirmed. 

Order  affirmed. 


<106  Md.  5St) 

SHARP  V.  SHARP. 
(Court  of  Appeals  of  Marylaud.    April  4,  1907.) 

Divorce— Gboun  ds—Ceueltt. 

In  an  action  for  divorce  a  menaa  et  thoro, 
the  evidence  showed  that  defendant  repeatedly 
strack  plaintiff,  threatened  to  kill  her,  {minted 
a  loaded  pistol  and  threatened  to  shoot  her, 
threw  her  over  a  chair,  while  she  was  in  a  deli- 
cate condition,  so  that  she  fell  to  the  floor, 
threatened  to  kill  her  so  repeatedly  that  she  be- 
lieved he  would  do  so,  and  also  kill  her  child, 
struck  her  and  her  child  one  night  In  bed,  and 
repeated  the  blows  in  the  morning.  Plaintiff 
had  often  forgiven  him,  but  finally  felt  that  the 
safety  of  herself  and  child  required  that  she 
should  leave  him,  which  she  did.  Held,  that  tbe 
cruelty  of  treatment  warranted  a  decree. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig, 
vol.  17,  Divorce,  §§  62-83.] 

Appeal  from  Circuit  Court  No.  2  of  Baltl> 
more  City ;   Pere  L.  Wickes,  Judge. 

Action  by  Emma  O.  Sharp  against  John  N. 
Sharp.  From  an  order  dismissing  the  bill, 
plaintiff  appeals.    Reversed  and  remanded. 

Argued  before  BRISQOE,  BOYD,  PEARCE3, 
SCHMUCKER,  and  BURKE,  JJ. 

James  P.  Oorter,  for  appelant  S.  8.  Field, 
for  appellee. 

BRISCOE,  J.  This  l8  a  bill  In  equity  filed 
by  the  wife,  Emma  O.  Sharp,  against  her 
husband,  Jolm  N.  Sharp,  to  procure  a  di- 
vorce a  mensa  et  thoro,  on  the  ground  of  al- 
leged cruelty  of  treatment  and  excessively 
vicious  conduct  Tbe  defendant  answered  the 
bill  of  complaint,  and  neither  admitted  or  de- 
nied Its  all^atlons,  but  asked  for  full  proof 
thereof.  Tbe  parties  were  married  on  the 
29th  of  January,  1902,  In  the  city  of  Balti- 
more, and  bad  two  children.  They  lived  to- 
gether at  various  places  until  April  18,  1901, 
when  they  separated,  and  she  went  to  tbe 
home  of  her  parents,  where  she  has  since  re- 
sided. The  bill  was  filed  on  the  14th  of  April, 
1904,  and  the  principal  question  for  our  con- 
sideration Is  one  of  fact;  that  Is:  Does  the 
proof  disclosed  by  tbe  record  sustain  tbe 
charge  of  such  cruel  treatment  or  excessively 
vicious  conduct  on  tbe  part  of  tbe  husband, 
within  the  meaning  of  section  87,  art.  16, 
Code  Pub.  Qva.  Laws,  as  to  entitle  the  wife 


to  a  divorce?  The  case  was  heard  on  bill,  an- 
swer, and  proof,  In  the  circuit  court  No.  2 
of  Baltimore  City,  the  wife  was  denied  tbe 
relief  sought,  and  the  bill  was  dismissed. 

We  cannot  concur  In  tbe  conclusion  reached 
by  tbe  court  below.  We  are  of  the  opinion, 
after  a  careful  review  of  the  whole  testimony, 
tbat  the  conclusion  there  announced  is  against 
the  decided  weight  of  the  testimony,  and  the 
decree  of  the  court  below  must  be  reversed. 

We  will  now  state  tbe  reasons  which  re- 
quire us  to  make  this  decision.  In  the  case 
of  Hawkins  v.  Hawkhis,  65  Md.  104,  8  Atl. 
749,  this  court  said,  in  stating  what  state  of 
facts  will  authorize  the  granting  of  a  divorce 
a  mensa  et  thoro  for  cruelty  of  treatment 
and  exceeaively  vicious  conduct:  "The  rule 
to  be  gatbered,  from  all  the  authorities  that 
furnish  safe  guides  upon  this  delicate  snb- 
pect,  is  that  the  ground  of  complaint  must 
be  grave  and  weighty,  showing  to  the  entire 
satisfaction  of  the  court  the  existence  of 
such  state  of  things  as  render  it  Impossible 
that  the  duties  of  the  married  life  can  be  dis- 
charged. Where  the  complaint  is  of  cruel 
treatment,  tbe  mere  austerity  of  temper,  pet- 
ulance of  manners,  rudeness  of  language,  a 
want  of  civil  attention,  even  occasional  sal- 
lies of  passion,  if  they  do  not  threaten  bodily 
harm,  do  not  constitute  such  cruelty  of  treat- 
m^it  as  to  warrant  the  court  In  pronouncing 
a  decree  of  separation;  but  a  series' of  acts 
of  personal  violence,  or  a  menace  to  tbe  safe* 
ty  of  life,  limb,  or  health,  or  any  determined 
threats  of  serious  bodily  hurt,  have  always 
been  held  sufficient  ground  for  a  separation 
by  the  common  law,  and  that  Is  the  law  to 
which  we  must  appeal  upon  this  subject" 

In  the  case  now  under  conslderattcm,  tbe 
evidence  is  clear  and  convincing  as  to  tbe 
charge  of  cruelty  of  treatment  and  excessive- 
ly vicious  conduct  on  the  part  of  the  husband 
on  various  occasions,  to  entitle  the  wife  to  ft 
decree  of  separation.  The  wife  testified  that 
at  various  times  her  husband  struck  her,  was 
excessively  cruel  to  her,  and  that  bis  cruel 
treatment  consisted  of  repeated  blows,  threats 
to  kill  and  shoot  her,  and  other  vicious  con- 
duct On  one  occasion,  he  struck  her  In  the 
back  with  bis  fist.  At  another  time,  he 
pointed  a  loaded  pistol  and  threatoied  to 
shoot  her.  He  threw  her,  when  In  a  delicate 
condition,  over  a  chair,  and  she  fell  to  the 
fioor.  She  further  testified  that  he  repeat- 
edly threatened  to  kill  her,  an^  his  threats 
became  so  frequent  she  believed  he  would  do 
so,  and  also  kill  her  child;  tbat  be  struck 
ber  and  the  child  on  the  night  of  tbe  12th  of 
April,  and  repeatedly  struck  her  when  In 
bed ;  and  that  he  repeated  the  blows  on  the 
morning  of  tbe  13th  of  April.  She  also  tes- 
tified that  she  had  often  forgiven  him  for  bis 
treatment  but  after  the  night  of  the  12tll  of 
April  and  the  following  morning  she  felt  that 
her  safety  and  that  of  her  child  required,  she 
should  leave  him,  and  seek  protection  in  the 
home  of  ber  parents.    Tbe  testimony  of  the 
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wlfev  as  above  stated,  Is  fnlly  corroborated 
by  other  witnesses  produced  on  the  part  of 
the  appellant,  and  by  the  admissions  of  the 
husband  himself.  Mrs.  Dora  Hugo  testified 
that  Mr.  Sharp  admitted  that  be  had  beaten 
and  struck  his  wife,  and  this  was  the  cause 
of  her  leaving  him  ;  that  he  blamed  it  on  his 
bad  temper.  We  hare  also  the  admissions 
of  the  husband,  in  the  presence  of  the  wit- 
ness John  Hugo,  and  to  the  father  and  moth- 
er of  the  wife,  that  he  had  repeatedly  struck 
her.  "It  Is  all  my  fault"  "It  is  all  my  ac- 
cursed temper.  Then  I  don't  know  what  I 
am  doing."  Mr.  and  Mrs.  Laubheimer  fur- 
ther testified  that  the  wife  was  almost  a  pliys- 
ical  and  mental  wreck  when  she  came  to 
their  home,  and  in  this  they  are  corroborated 
by  the  testimony  of  Dr.  Charles  B.  Brack, 
who  was  called  to  render  medical  aid  to 
Mrs.  Sharp,  who  was  then  Buffering  from  ex- 
treme nervousness,  the  result  of  111  treatment 
by  her  husband.  But,  apart  from  this,  we 
Imve  the  letters  of  the  husband  to  the  wife, 
dated  the  13th  and  23d  of  April,  1904,  after 
she  had  left  him,  wherein  he  asks  forgive- 
ness and  practically  admits  the  cruel  way  in 
which  he  had  treated  her.  These  letters,  in 
connection  with  the  other  evidence  In  the 
case,  fully  establishes  the  charge  of  cruelty 
of  treatment  alleged  In  the  wife's  bill. 

The  principles  and  rules  of  law  upon 
which  this  and  similar  cases  must  rest  are 
fully  stated  by  this  court  in  Hawkins  r. 
Hawkins,  supra,  and  in  Barrere  v.  Barrere,  4 
Johns.  Gh.  (N.  Y.)  189.  Mr.  Nelson,  in  his 
work  on  Divorce  and  Separation  (293),  says: 
"It  is  not  necessary  to  wait  until  an  Injury 
has  been  Inflicted,  for  the  law  will,  tn  a 
proper  case,  interfere  to  prevent  an  injury 
which  will  probably  be  inflicted.  The  court 
interferes  not  so  much  to  punish  an  offense 
already  committed,  as  to  relieve  the  party 
from  an  apprehended  danger.  Assuredly,  says 
Lord  Sto well,  the  court  is  not  to  wait  until  the 
hurt  is  actually  done.  If  a  husband  threat- 
ens to  shoot  his  wife,  and  shows  a  disposi- 
tion to  do  so,  the  court  will  Interfere,  with- 
out waiting  until  he  has  shot  her  or  attempt- 
ed to  do  bo.  Nor  Is  it  necessary  to  wait  un- 
til the  defendant  has  attempted  to  execute 
bis  threats,  since  that  would  be  folly  in  most 


cases.  Where  from  evidence  Of  hatred,  mal- 
ice, high  temper,  violent  conduct,  habits  of 
intoxication,  and  lack  of  self-control,  the 
court  apprehends  that  Injury  to  the  plain- 
tirs  health  will  follow,  then  It  will  Inter- 
fere. Where  violence  has  been  inflicted  and 
threats  are  made,  the  court  should  not  hesi- 
tate to  interfere,  as  the  past,  when  consid- 
ered with  the  attitude  of  the  defendant, 
makes  it  dear  that  the  violence  will  l>e  re- 
peated." 

Applying  and  adopting  the  principles  of 
law  announced  in  the  adjudicated  cases  and 
text-writers  to  the  facts  of  this  case,  there 
can  be  but  one  conclusion  for  us  to  reach; 
and  that  is  that  the  wife  is  entitled  to  a  de- 
cree for  separation.  We  have  examined  with 
some  care  the  very  able  and  carefully  pre- 
pared brief  submitted  by  the  learned  counsel 
for  the  appellee  and  the  authorities  there 
cited;  but  we  are  unable  to  agree  that  they 
apply  to  the  facts  of  this  case.  While  we 
agree  that  the  conduct  of  the  wife  is  not 
entirely  free  from  censure,  yet  It  was  not 
such  as  to  call  for  or  justify  such  inhuman 
and  cruel  treatment  as  the  evidence  in  the 
case  shows  was  repeatedly  inflicted  by  him. 
In  this  case,  as  in  Hawkins  v.  Hawkins,  su- 
pra, "the  charge  of  cruelty  of  treatment  is 
fnlly  made  out,  and  that  entitles  the  plaintiff 
to  a  decree  for  a  separation."  It  will  be 
seen,  however,  that  by  section  87  of  article 
16  of  the  Code  it  is  provided  that,  in  all  cases 
where  divorce  a  mensa  et  thoro  is  decreed, 
it  may  be  revoked  at  any  time  thereafter  by 
the  court  granting  the  same,  upon  the  joint 
application  of  the  parties  to  be  discharged 
from  the  operation  of  the  decree. 

For  the  reasons  we  hare  given,  we  are  of 
the  opinion  that  the  court  below  was  in  er- 
ror In  dismissing  the  plalntlSTs  bill,  so  the 
decree  of  the  28th  of  September,  1906,  will 
be  reversed,  and  the  cause  remanded,  to  the 
end  that  a  decree  may  be  passed  In  accord- 
ance with  the  foregoing  opinion;  the  wife's 
pro^rty  rights;  tilimony,  and  the  care^  edu- 
cation and  custody  of  the  children  to  be  sub- 
ject to  the  future  order  of  drcnit  court  No. 
2  of  Baltimore  City. 

Decree  reversed,  and  cause  remanded,  with 
costs  in  this  court  and  the  court  below. 
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(6  Pen.  US) 

HEMINGTON  MACH.  CO.  y.  WILMINGTON 

CANDT  CO. 
(Supreme  Court  of  Delaware.    May  6,  1907.) 

1.  EviDENCT— Hearsay— MEMORANDtTK. 

In  an  action  for  breach  of  warranty  of  a 
aachine  for  the  manufacture  of  ice,  alipa  show- 
iiuc  the  amount  of  ice  used  in  the  business  were 
otKred  in  evidence.  They  were  made  by  plain- 
tiffs bookkeeper,  in  one  instance  on  information 
from  plaintiS's  ice  cream  man.  and  in  the  .otlier 
on  intormation  from  plaintUTs  aoda  man,  veri- 
fied by  the  ice  cream  man.  The  bookkeeper  and 
the  ice  cream  man  each  testified  that  the  entries 
were  correct  at  the  time  they  were  made.  Bel4, 
that  tbB  alipa  were  admiseible  aa  auxiliary  to 
the  testimony  of  the  witness  who  made  them, 
supported  by  the  testimony  of  the  witness  upon 
whose  information  the  ice  entries  thereon  had 
been  made,  above  defendant's  objection  that  they 
were  hearsay. 

FEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  20.  Evidence,  {  1445.] 

2.  Same— DocDMBNTABY    Evidence— Pbivate 
Memoranda  and  Statements. 

Entries  made  on  slips  of  paper  by  the  book- 
keeper, on  information  furnished  him  by  the  ice 
cream  man  and  the  soda  man,  as  to  the  amount 
of  ice  used,  were  entries  made  in  the  usual 
course  of  business  by  a  person  who  had  no  pur- 
pose to  misstate  what  had  occurred,  and  were 
admissible  in  evidence,  where  verified  and  adopt- 
ed by  the  person  who  made  them. 

fEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence,  {  1445.] 

8.  Sales  —  Wabbanty  —  Bbeach  —  Aotioh 

— bvidehcb— adm18sibii.1ty. 

In  an  action  for  breach  of  warranty  of  a 
madiine  for  the  manufacture  of  ice,  the  iaeine 
was  one  concerning  the  capacity  of  the  macliine. 
Slips  were  admitted  in  evidence  to  show  the 
amount  of  ice  bought,  so  that  the  amount  of 
ice  actually  made  by  the  machine  could  be  shown 
by  the  difference  between  the  ice  consumed  and 
the  ice  Iraught  Held,  that  the  slips,  connected 
with  the  testimony  promised  to  be  introduced, 
tended  to  show  the  amount  of  ice  made  by  the 
machine,  and  hence  were  conditionally  relevant 
and  admissible. 

TEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  43,  Sales,  t  1273.] 

4.  Tbial—Objections  to    Evidence— With- 

DBAWAI.  raOU  JtTRT. 

Where  evidence  introduced  was  only  con- 
ditionally relevant  in  connectioa  with  other  evi- 
dence which  plaintiff  promised  to  introduce,  and 
the  failure  of  plaintiff  to  make  good  its  promise 
rendered  the  evidence  irrelevant  and  inadmissi- 
ble, the  court  did  not  err  in  failing  to  withdraw 
it  from  the  jury,  where  defendant  made  no  ap- 
plication therefor. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  46,  Trial,  g  239.] 

B.  Same- Objection*— Time  to  Object. 

In  an  action  for  breach  of  warranty  of  a 
machine,  an  objection  that  it  was  not  operated 
In  accordance  with  defendant's  instructions  dur- 
ing the  period  covered  by  plaintiff's  evidence  of 
the  incapacity  of  the  machine,  made  after  the 
evidence  was  admitted,  was  too  late. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  40,  Trial,  i  185.] 

Error  to  Superior  Conrt,  New  Castle 
Ooonty. 

Action  by  the  WHmlngrton  Candy  Company 
against  the  Remington  Machine  Company. 
Judgment  for  pladntlff,  and  d^endant  brings 
error.    Affirmed. 

Argned    before    NICHOLSON,    OIL,    and 
8PRDANCE  and  BOYCEl  33. 
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J.  Harvey  Whiteman  and  Victor  B.  WoollQ', 
for  plaintiff  in  error.  John  F.  Neary  and 
John  W.  Brady,  for  defoidant  In  enot. 

BOTCBk  J.  This  was  an  action  of  as- 
snmpait,  brought  by  the  Wilmington  Candy 
Company  against  the  Remington  Machine 
Company  upon  an  alleged  breach  of  the  war- 
ranty contained  in  a  contract  between  the 
parties  fdr  the  manufacture,  erection,  and 
Installment  of  a  refrigerating  and  icemaking 
machine  and  plant.  The  warranty  was  In 
the  following  words,  to  wit:  "We  guaranty 
this  plant  to  be  flrat-class  In  every  respect; 
that  it  win  be  capable  of  doing  an  amount 
of  work  equal  to  the  meltfng  of  six  tons  of 
Ice  per  day  of  24  hours,  when  operated  in  ac- 
cordance with  onr  instructions;  and  that 
while  running  12  hours  per  day,  It  will  be 
capable  of  making  one  ton  of  ice  in  the  tank 
supplied,  and  cooling  the  rooms,  while  In 
operation,  to  the  temperature  required." 
The  plalntlir  prevailed  In  the  court  below, 
and  the  defendant,  taking  bills  of  exceptions, 
has  filed  In  this  court  an  assignment  of  five 
errors.  The  first  charges  that  the  court  Im- 
properly admitted,  on  behalf  of  the  plaintiff, 
certain  docnments,  called  "time  slips,"  and 
designated  as  "Plaintiff's  Exhibit  No.  4." 
The  second,  being  directed  against  the  admis- 
sion of  other  time  slips,  designated  as  "Plain- 
tiff's Exhibit  No.  S,"  Is  otherwise  the  same  aa 
the  first.  The  third  charges  that  the  said 
Plaintiff's  I<xhlblt  No.  4  was  erroneously  ad- 
mitted, "for  the  purpose  of  proving  the  In- 
capacity of  the  plant  to  make  ice  in  the 
quantity  warranted."  The  fourth,  being  di- 
rected against  the  admission  of  the  said 
Plaintiffs  Exhibit  No.  5,  is  otherwise  the 
same  as  the  third.  The  fifth  charges  that 
the  said  PlatntifTs  Exhibits  Nos.  4  and  6 
were  erroneously  admitted,  "showing  the 
quantity  of  Ice  consumed  by  the  plaintiff 
below  In  Its  business,  which  said  Ice  was 
'proved  to  have  been  obtained  from  two 
sources,  namely.  Ice  made  by  the  Ice  plant 
and  ice  bought  from  Ice  dealers,  for  the 
purpose  of  proving  the  Incapadly  of  the 
plant  to  make  Ice  in  the  quantity  warranted." 

The  issue  raised  by  the  pleadings  was  one 
of  fact,  affecting  the  question  of  the  capacity 
of  the  said  machine  and  plant  to  conform  to 
the  warranty  contained  in  the  contract  un- 
der which  the  defendant  had  Installed  It 
for  the  plaintiff.  At  the  trial  the  plaintiff 
Introduced  evidence  for  the  purpose  of  show- 
ing (1)  that  the  said  machine  and  plant  had 
not  met  the  requirements  of  the  said  war- 
ranty, and  (2)  that  It  conld  not  meet  them, 
because  of  defects  In  its  construction  and 
design.  It  was  under  the  first  branch  of 
the  plaintiff's  testimony  that  the  said  time 
slips  were  admitted  in  evidence.  Before 
seeking  to  Introduce  them.  It  appears  that 
counsel  for  plaintiff  had  shown  that  a  dally 
record  of  the  amount  of  ice  made  by  the  ma- 
chine had  been  kept  In  the  usual  course  of 
Its  business,  that  the  person  whose  duty  It 
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was  to  keep  such  record  had  not  at  tbat  time 
been  located,  and  that  the  record  so  kept  had 
been  mislaid  or  lost;  and  it  was  attempted 
to  prore  by  means  of  certain  other  regular 
entries  made  by  the  plaintiff's  employes,  In 
the  usual  course  of  their  employment,  the 
amount  of  ice  made  dally  by  the  said  ma- 
chine, from  and  after  June  29,  1903 — ^the 
plant  baring  been  started  on  May.  12  preced- 
ing— (1)  by  showing  the  dally  amount  of  ice 
used  by  the  plaintiff  in  Its  business;  (2)  by 
showing  that  all  the  ice  so  used  was  not  made 
by  the  machine,  but  had  been  derived  from 
two  sources,  namely,  ice  made  by  the  ma- 
chine and  ice  bought  from  dealers;  and 
(3)  by  showing  the 'amount  of  Ice  bought 
dally.  The  purpose  of  this  method  of  proof 
was  to  show  that  the  amount  of  ice  actual- 
ly made  dally  by  the  machine  was  the  dif- 
ference I>etween  the  amount  of  Ice  consum- 
ed and  the  amount  of  ice  bought  dally.  It 
was  in  this  connection  that  the  said  time 
slips  were  offered  and  admitted  In  evidence. 
While  It  appears  at  another  stage  of  the  case 
tbat  there  were  some  expressions  of  uncer- 
tainty respecting  the  purpose  for  which  the 
slips  were  admitted,  it  is  manifest  that  the 
purpose  for  which  they  were  offered  was 
well  understood,  and  that  they  were  admitted 
for  the  purpose  of  showing  the  amount  of  ice 
consumed  by  the  plaintiff. 

The  circumstances  under  which  the  Ice 
entries  on  the  said  time  slips  were  made  by 
the  person  who  made  them,  the  objections 
urged  against  their  admissibility,  and  the 
object  of  theb:  admission  may  now  be  stat- 
ed. Smith,  the  Ice  cream  maker  for  the 
plaintiff,  testified,  in  substance,  that  he  re- 
ceived dally  all  the  ice  made  by  the  machine 
from  the  ice  tank  down  the  chute  to  his  de- 
partment; that  he  marked  on  a  slip  of  pa- 
per, kept  on  a  nail  for  that  purpose,  each 
cake  of  ice  made  as  it  come  to  him;  that 
he  marked  on  the  same  slip  the  amount  of 
ice  bought,  as  it  was  delivered  to  him;  that 
be  was  not  only  required  to  do  this,  but  was 
also  required  to  keep  a  dally  slip,  called  a 
"time  slip,"  showing  the  amount  of  goods 
made  by  him  each  day;  that  Mr.  Griffenberg, 
the  bookkeeper,  in  the  usual  course  of  get- 
ting the  day's  reports,  would  come  every 
evening  and  take  the  time  slip  and  ask  for 
the  amount  of  tee  be  had  used  that  day, 
which  he  would  report  to  Oriffenberg,  and 
that  the  latter  would  mark  it  down  on  the 
time  slip  in  .his  presence;  that  all  tbe  entries 
on  tbe  time  slips,  except  those  relating  to 
tbe  Ice,  were  made  by  blm,  and  that  Griffen- 
berg, In  bis  presence  and  upon  his  informa- 
tion, made  the  Ice  entries  on  tbe  time  slips. 
Both  Smith  and  Oriffenberg  testified  as  to 
tbe  manner  In  which  the  slips  were  k^t 
respecting  the  ice  entries,  and  each  testified 
that  they  were  correct  Griffenberg  was  on 
the  stand  when  the  slips  known  as  "Exhibit 
No.  4"  were  first  offered  In  evidence.  Coun- 
'sel  for  the  defendant  objected,  and,  so  far 
'.as  the  record  disctoses,  for  the  following  rea-' 


sons:  "The  man  who  has  testified  as  to  re- 
ceiving this  ice  is  Smith,  that  he  kept  his  ac- 
count of  the  original  amount,  so  many  btm- 
dred  poimds  per  day,  and  recited  what  he 
and  this  witness  would  do  when  they  met 
We  contend  that  those  slips  are  nothing  more 
than  memoranda  for  the  refreshment  of  the 
memory  of  this  witness  upon  a  matter  wUch 
is  clearly  hearsay  testimony.  Smith  is  the 
only  man  that  knows,  between  these  two 
men,  as  to  the  amount  of  ice  that  came  down 
the  chute.  Smith  told  this  gentleman,  and 
this  gentleman  can  only  testify  as  to  what 
Smith  told  him.  Therefore  his  testimony  is 
hearsay,  and  is  not  relevant  especially  in 
view  of  the  fact  tliat  we  have  liad  the  testi- 
mony of  Mr.  Smith  himself  directly  upon  the 
point"  The  offer  was  rejected,  and  Smith 
yraa  recalled  and  re-examined  at  length  as  to 
the  mode  of  keeping  the  account  of  all  the  Ice 
which  came  to  his  department,  whether  made 
by  the  machine  or  bought  and  the  manner  of 
accounting  for  the  same  to  Grlifenberg;  and, 
in  answer  to  the  question,  "Do  you  say  that 
the  figures  on  each  one  of  those  slips  rep- 
resent the  correct  amount  of  ice  consumed?" 
he  replied,  "Tes,  sir."  Griffenberg,  being  re- 
called, was  asked,  among  other  things,  "Are 
those  entries,  as  made  by  you,  accurate  with 
respect  to  the  reports  given  you  by  Mr. 
Smith  as  to  tbe  Ice?"  and  be  replied,  "Yes, 
sir."  The  offer  was  renewed,  and  counsel 
for  the  defendant  again  objected,  and,  so 
far  as  the  record  discloses,  for  the  reason 
"that  the  slips  were  hearsay  evidence,  con- 
tending that  the  ability  of  the  defendant  to 
cross-examine  with  respect  to  the  slips  was 
curtailed  by  reason  of  the  fact  that  the  wit- 
ness now  upon  the  stand  knows  nothing 
about  the  slips,  except  what  he  heard  from 
Smith,  who,  being  off  the  .stand,  cannot  now 
be  cross-examined  by  the  defendant"  The 
Blips  were  admitted  in  evidence  "for  the  pur- 
pose of  showing  tbe  quantity  of  ice." 

The  Blips,  designated  as  "Plahitlfrs  Ex- 
hibit No.  IS,"  were  taken  up  for  the  purpose 
of  showing  the  amount  of  ice  used  and  charg- 
ed to  the  "soda  man,"  who  was  not  produced 
as  a  witness.  Smith  and  Griffenberg  were 
examined.  The  general  result  of  their  ex- 
amination shows  that  Griffenburg,  to  obtain 
daily  reports  from  the  soda  man,  as  he  did 
from  Smith,  went  to  the  former  for  the  slips 
which  he  was  required  to  keep,  and  obtained 
from  blm  information  concerning  the  ice  used 
by  him,  and  then  went  to  Smith  to  ascertain 
whether  the  information  thus  obtained  was 
correct.  The  entries  on  these  slips  were 
brought  under  the  inspection  of  Smith.  If 
the  latter  found  any  errors,  Griffenberg  made 
correction  in  the  entries  from  information 
given  blm  by  Smith.  Upon  tbis  testlm(»iy 
the  said  slips  were  offered  In  evidence,  and 
it  is  said  in  the  record  that  they  were  object- 
ed to  "as  hearsay;  the  contention  being  that 
the  slips  were  made  up  in  this  case  from  tbe 
hearsay  evidence  of  two  men.  Smith  and  an 
unknown  man,  the  soda  man."  Tbe  offer 
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was  rejected.  Fnrtber  testimony  respecting 
the  mode  of  keeping  the  slips  having  been  In- 
troduced, the  offer  to  admit  them  In  eTldenca 
was  roiewed.  Objection  was  made  on  the 
groond  as  before  stated — as  hearsay  evidence; 
it  being  contended  that  the  witness  had  said 
he  made  ap  these  slips  from  two  sources, 
from  Smith  and  the  soda  man,  and  the  soda 
man  is  not  here  to  be  cross-examined.  It  be- 
ing suggested  that  Smith  was  the  man  charg- 
ed with  the  Iceeping  of  the  account  of  the  ice 
recdved  and  ice  used  in  the  plant,  the  srps 
were  admitted  In  evidence  on  the  same  foot- 
big  as  those  first  admitted.  On  further  cross- 
examination  of  GriSenberg,  It  was  shewn  that 
be  did  not  have  any  knowledge  of  the  accu- 
racy ot  the  entries  upon  the  slips  respecting 
the  ice  used,  except  such  as  he  had  obtained 
from  Smith  and  the  soda  man. 

Ckiunsel  for  the  plaintiff  then  sought  to 
show  the  amount  of  ice  bought  each  day,  dur- 
ing the  period  covered  by  the  said  slips,  by 
offering  tn  evidence  successively  (1)  the  bills 
rendered  to  the  plaintiff  for  ice  bought;  (2) 
the  receipts,  showing  payments  for  Ice  bought; 
and  (3)  the  plaintiff's  book-  entries  of  the  ice 
bought.  But  each,  in  turn,  was  objected  to 
and  excluded.  It  was  at  tills  stage  of  the 
case  that  the  expressions  respecting  the  pur- 
pose of  the  admission  of  the  said  slips,  to 
which  we  have  alluded,  were  made.  The 
amount  of  ice  which  the  machine  could  make, 
under  the  conditions  required  by  the  warran- 
ty, was  a  pertinent  fact  to  the  issue,  because 
such  a  fact  would  tend  to  throw  light  upon 
the  capacity  of  the  machine.  It  was  to  show 
the  amount  of  ice  made  by  the  machine — by 
an  indirect  method,  it  Is  true — ^that  the  slips 
were  offered  In  evidence.  Primarily,  they 
were  offered  for  the  purpose  of  showing  the 
amount  of  ice  used  by  the  plaintiff,  not,  how- 
ever, as  an  independent,  unassoclated  fact, 
but  In  connection  with  another  fact,  promised 
to  be  shown,  at  the  time  the  offer  was  made, 
namely,  the  amount  of  ice  bought  during  the 
period  covered  by  the  slips;  It  being  claimed 
that,  with  both  of  these  facts  established,  the 
amount  of  ice  actually  made  by  the  machine 
could  be  easily  ascertained,  it  being  the  dif- 
ference between  the  amount  of  ice  used  and 
that  bought.  But  the  plaintiff  failed  to  show 
the  amount  of  ice  bought,  and  necessarily 
fatted  to  show  the  capacity  of  the  machine 
by  the  method  of  proof  it  had  pursued.  It 
therefore  became  necessary  to  proceed  In  a 
different  method,  which  It  did,  but  with 
which  we  are  not  concerned;  the  errors  as- 
signed in  this  case  being  confined  to  and  di- 
rected against  the  admission  of  the  said  time 
slips  under  the  circumstances  substantially 
as  stated. 

Counsel  for  the  defendant  contended  that 
the  said  exhibits  were  not  admissible  for  two 
reasons.  We  can,  perhaps,  at  this  point  bet- 
ter consider  and  dispose  of  the  second  of 
these,  before  taking  up  the  several  branches 
contained  In  the  first.  The  second  reason  is: 
"If  It  be  granted  for  the  purposes  of  the  ar- 


gument that  the  matter  and  thing  recorded 
upon  the  time  slips  was  a  proper  subject-mat- 
ter of  evidence,  then  it  was  not  competent  to 
prove  the  same  by  the  time  slips  themselves, 
but  only  by  the  per^n  who  was  the  original 
source  of  such  information,  and  the  time 
slips  could  be  legally  used  for  no  other  pur- 
pose than  to  refresh  the  memory  of  the  wit- 
ness." Assuming,  for  the  present,  that  the 
said  time  slips,  so  far  as  they  related  to  the 
Ice  used  by  the  defendant,  were  relevant  and 
material,  were  they  themselves  admissible 
in  evidence  aa  auxiliary  to  the  testimony  of 
the  witness  who  made  them,  supported  by  the 
testimony  of  the  witness  upon  whose  Informa- 
tion the  ice  entries  thereon  had  been  made, 
or  should  they  have  been  used  only  to  re- 
fresh the  memory  of  the  witness?  The  ques- 
tion presented,  affecting,  as  It  does,  the  ad- 
missibility of  entries  made  In  the  regular 
course  of  business  or  employment.  Is,  in  a 
measure  at  least,  of  first  impression  in  this 
court.  And,  because  of  the  conflict  and  want 
of  harmony  among  the  decisions,  we  have 
experienced  considerable  embarrassment  In 
arriving  at  a  conclusion  based  upon  some 
sound  principle.  We  have  for  this  purpose 
examined  into  the  origin  and  expansion  of  the 
principle  of  the  hearsay  exception  applicable 
to  this  question  as  thoroughly,  and  stated  our 
review  as  briefly,  as  we  well  could.  In  view  o< 
the  citations  it  has  been  deemed  essential  to 
incorporate.  In  pursuing  this  course,  we 
have  necessarily  gone  outside  of  the  question 
Immediately  before  us,  In  order  to  show  the 
origin  and  development  of  the  principle  which 
should  control  our  Judgment  in  determining 
the  question  under  consideration. 

In  the  argument  our  attention  was  directed 
to  some  of  the  rules  respecting  the  admissi- 
bility of  parties'  books  of  account  Such 
books  have  been  and  are  received  in  evidence 
under  the  decisions  of  courts  or  by  express 
legislative  enactments.  In  this  state  the  sub- 
ject is  regulated  by  a  statute  too  familiar  to 
require  further  notice.  The  principle  rec^ 
ognized  and  adopted  for  the  adniission  of 
such  books.  In  the  absence  of  a  statute,  like 
that  applied  to  questions  similar  to  the  one 
before  us,  had  its  origin.  It  is  true,  among 
the  hearsay  exceptions;  and  In  that  sense 
the  two  were  related — were  analogous — but 
were  never  identical.  We  must,  therefore, 
look  beyond  the  shop-book  rule  for  the  solu- 
tion of  the  question  now  presented.  We  find 
It  generally  held,  in  this  country  and  In  Eng- 
land, that  entries  made  in  the  regular  course 
of  a  person's  business  or  employment  are  ad- 
missible in  evidence  on  proof  of  the  hand- 
writing of  the  entrant  after  his  death.  This 
principle  was  recognized  and  adopted  early 
In  this  country.  .The  two  leading  cases  are 
Welsh  V.  Barrett,  15  Mass.  380,  and  Nicholls 
V.  Webb,  8  Wheat  (U.  8.)  326,  5  L.  Ed.  628. 
Parker,  C.  J.,  In  the  first  of  these  cases,  said: 
"The  principle  seems  to  be  founded  in  good 
sense  and  public  convenience.  What  a  man 
has  said  when  oot  under  oath  may  not  litZ 
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general  be  given  In  evidence  wlien  he  Is  dead, 
because  bis  words  may  be  misconstrued  and 
misrecoliected,  as  well  as  l>ecause  it  cannot 
be  known  that  be  was  under  any  strong  mo- 
tive to  declare  the  truth.  But  what  a  man 
has  actually  done  and  committed  to  writing, 
when  under  obligation  to  do  the  act,  it  be- 
ing In  the  course  of  the  business  he  has  un- 
dertaken and  he  being  dead,  there  seems  to  be 
uo  danger  in  submitting  to  the  Jnry."  In  the 
other  case  Justice  Story  said:  "We  think  it 
a  safe  principle  that  memorandums  made  by 
a  person  In  the  ordinary  course  of  his  busi- 
ness of  acts  or  matters  which  his  duty  in 
such  bosiness  requires  him  to  do  for  others, 
In  case  of  his  death,  are  admissible  evidence 
of  the  acts  and  matters  so  done."  Subse- 
qneotly.  In  the  leading  case  of  Doe  v.  Tur- 
ford,  8  Bam.  &  Adol.  898,  Justice  Taunton 
said:  "A  minute  In  writing,  made  at  the  time 
when  the  fact  it  records  took  place,  by  a 
person  since  deceased,  In  the  ordinary  course 
of  his  business,  corroborated  by  other  circum- 
stances which  render  it  probable  that  the 
fact  occurred.  Is  admissible  in  evidence." 

This  principle  of  the  hearsay  exception  was 
early  recognized  by  our  own  courts.  In  the 
case, of  Bank  of  WIL  and  Brandywihe  v.  Bra- 
dun,  cited  In  1  Har.  14,  the  register  of  a  de- 
ceased notary,  which  contained  a  copy  of  the 
note  sued  upon,  on  which  was  entered,  "10th 
of  October  1818,  noted,  protested,  and  re- 
turned to  bank,"  after  the  proof  of  his  hand- 
writing and  death,  was,  against  objection, 
ndmltted  in  evidence.  And  in  the  case  of 
Bank  of  WIL  and  Brand,  v.  Cooper's  Admin- 
istrator, 1  Har.  16,  the  record  Of  the  notary 
was  admitted  In  evidence  of  all  the  facts  It 
famished  "as  to  the  time,  manner,  etc.,  of 
notice,"  by  reason  of  hie  death.  This  rule 
prevails  generally,  bat  the  American  deci- 
sions are  inharmonious  upon  the  question  of 
the  expansion  of  the  principle  beyond  the  re- 
quirement of  the  death  of  the  «itrant  Many 
of  the  courts  have,  however,  expanded  it  so  as 
to  include  within  it  cases  of  Insanity,  In- 
competency, and  unavailnbllity  of  the  en- 
trant. In  North  Bank  v,  Abbott,  13  Pick. 
(Mass.)  471,  25  Am.  Dec.  334,  Shaw,  C.  J^ 
said:  "It  was  satisfactorily  proved,  not  mere- 
ly that  the  witness  was  out  of  the  Jurisdic- 
tion of  the  court,  but  that  it  had  become  hn- 
possible  to  procure  his  testimony.  We  can- 
not distinguish  this,  in  principle,  from  the 
case  of  death  or  ollenatlon  of  mind.  The 
ground  is  the  impossibility  of  obtaining  the 
testimony,  and  the  cause  of  such  imposBlbllity 
seems  Immaterial."  Mr.  Wlgmoresays:  "The 
general  principle  should  recognize  practical 
Inconvenience  as  an  excuse,  subject  to  the 
Judge's  discretion  to  require  the  entrant's 
production  for  cross-examination  when  the 
nature  of  the  dispute  renders  it  desirable." 
2  Wig.  on  Ev.  S  1521. 

Thus  far  the  exc^ticms  are  based  upon 
the  principle  of  necessity,  considered  in  con- 
nection with  the  circumstances  under  which 
such  entries  were  made,  which  obviously  fur-  I 


I  nlsh  some  guaranty  of  tbeir  validity  and 
trustworthiness.  In  some  of  the  American 
Jurisdictions  a  further  expansion  of  this  prin- 
ciple has  been  recognized;  and  we  find  that 
some  of  the  better^considered  cases,  follow- 
ing the  development  of  the  principle  in  logical 
sequence,  have  extended  It  by  admitting  such 
entries  during  the  life  of  the  entrant,  when 
verified  and  adopted  by  hUn,  though  he  does 
not  have  a  present  recollection  of  the  facta 
contained  therein.  In  otbor  Jarisdictiona 
such  entries  are  not  admissible  in  evidence 
during  the  life  of  the  entrant,  and  can  only 
be  used,  even  when  they  fail  to  refresh  the 
memory,  as  a  pretext,  we  may  say,  for  that 
purpose.  No  difficulty  U  presented  by  the 
cases  when  the  entries  produce  an  actual, 
present  recollection  of  the  tacts  therein  stat- 
ed. In  such  case  the  witness  is  required  to 
testify  from  his  recollection,  revived,  it  may 
be,  by  snch  entries,  and  the  record  of  the 
entries  is  in  no  sense  evidence.  The  cases 
are  out  of  harmony  at  the  point  where  snch 
entries,  tming  presented  to  the  witness,  fall 
to  stimnlate  on  actual,  presoit  recollection  of 
the  matters  once  recollected  and  recorded  by 
him,  but  which  present  to  his  mind  a  record 
simply  of  a  past  recollection.  The  principle 
of  the  admission  of  this  Utter  class  of  en- 
tries during  the  life  of  the  oitrant  has  beoi 
frequently  recognized.  In  Shove  v.  Wiley, 
18  Pick.  (Mass.)  658,  was  involved  the  ques- 
tion of  the  admissibility  of  an  entry  made  by 
a  clerk  In  a  book  kept  at  the  bank  for  that 
purpose.  The  clerk  on  cross-examination  stat> 
ed  that  he  bad  no  particular  recoUectioa  of 
the  transaction,  independently  of  the  entry  he 
found  in  the  book,  but  that  from  his  habit  of 
transacting  business,  etc,  he  had  no  doubt 
the  notices  were  left  Shaw,  0.  J.,  said:  "It 
Is  very  obvious  to  remark  that,  if  such  evi- 
dence is  not  sufficient,  it  would  be  extremely 
difficult  t»  prove  such  acts  done.  •  •  • 
It  Is  very  clear  that  this  Is  such  a  book  as 
would  of  Itself  be  evidence  of  the  fact,  if  the 
witness  were  dead.  •  *  •  xhe  book  offer- 
ed *  *  *  would  become  admissible,  ac- 
cording to  the  cases  cited,  on  proof  of  the 
handwriting  of  the  clerk.  In  case  of  his  death, 
Insanliy,  or  other  incapacity  to  testify;  and 
we  think  it  not  less  so  when  authenticated 
by  himself." 

The  case  of  Redden  v.  Spmance,  4  Har. 
265,  was  cited  and  commented  upon  by  coun- 
sel for  both  plalntift  and  defendant  At 
the  trial  of  this  case  a  question  as  to  the  ad- 
missibility of  the  contents  of  a  letter,  detail- 
ing a  conversation  which  the  writer  had  had 
with  one  of  the  defendants,  was  raised;  it 
appearing  that  the  writer  as  a  witness  was 
unable  to  swear  to  any  of  the  facta  from 
memory,  though  he  was  willing  to  swear  to 
the  truth  of  the  letter  from  confidence  in 
his  own  veracity.  The  question,  was  reserv- 
ed, and  it  was  subsequently  hieard  before  the 
chancellor  and  ail  the  Judges.  Harrington. 
J.,  in  announcing  the  unaafanous  opinion 
of  the  court,  said:    *rrhe  general  rule  of 
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evidence  Is  not  queBtloned  that  the  witness 
mast  swear  to  facts  within  his  own  knowl- 
edge, though  his  memoTT  may  be  refreshed, 
and  his  knowledge  verified,  by  reference  to 
written  memorandum.  Further  than  this  the 
memorandum  or  writing  cannot  be  used, 
except  In  cases  where  It  was  made  in  the 
usual  course  of  business  as  evidence  of  the 
fact  to  be  proved,  as  in  book  entries,  notes 
of  presentment,  protest,  etc.  •  *  •  So, 
where  the  question  was  whether  a  bill  of 
exchange  had  passed  through  a  banker's 
hands,  his  clerk  was  allowed  to  prove  his 
own  writing  on  It,  though  he  did  not  recol- 
lect It;  also,  with  regard  to  inventories  and 
schedules,  precise  dates,  particular  words, 
and  other  matters  which  the  memory  would 
not  be  likely  to  retain,  a  greater  liberty  of 
reference  has  been  allowed,  where  the  notes 
were  made  at  or  about  the  time  of  the  trans- 
action, and  where  the  witness  remembers 
that  at  the  time  they  were  made  he  knew 
them  to  be  correct  and  true.  This  seems  to 
be  carrying  the  principle  of  sabstltotlng 
memorandums  for  the  sworn  recollection  of 
witnesses  far  enough.  It  has  been  done  from 
the  apparent  necessity  of  cases  occurring  so 
often  as  to  form  classes." 

In  the  case  of  Hatfield  v.  Perry,  4  Har. 
463,  the  proof  was  by  depositions  upon  in- 
terrogatories. The  proof  of  the  presentment 
and  protest  of  the  notes  sued  upon  was  ob- 
jected to.  "The  proof  was:  (1)  The  notes, 
with  the  notary's  certificate  of  presentment, 
demand,  refusal,  and  protest;  (2)  the  depo- 
sition of  S.  Badger,  notary,  stating  that  the 
notes  were  presented  at  the  place  of  pay- 
ment by  Edward  Barton,  his  clerk;  ($) 
the  deposition  of  Edward  Barton,  stating: 
'I  have  no  doubt  that  I  presented  the  notes 
at  Western  Bank  of  Philadelphia  for  pay- 
ment when  they  severally  became  due.  By 
referring  to  the  book  of  protests  belonging 
to  Samuel  Badger,  Eaq.,  to  whom  I  was  then 
clerk,  I  find  that  I  have  returned  that  the 
said  notes  were  not  paid  on  my  demand,  and 
that  payment  was  refused  at  the  bank  by 
its  officers.  The  signature  signed  to  each  of 
the  certificates  marked  "U"  and  "D"  Is  In 
the  handwriting  of  Samuel  Badger,  and  the 
seal  Is  bis  seal  as  a  notary  public  The  cer- 
tificates contain  the  answer  made  by  the 
officers  of  the  bank  when  the  said  notes  were 
severally  presented  for  payment  by  me.'" 
It  was  said  by  the  court:  "The  certificates 
of  presentment,  demand,  and  refusal  would 
not  in  themselves  be  evidence  of  these  facts ; 
but  the  notary  and  his  clerk  have  been  ex- 
amined on  commission,  and  the  clerk's  depo- 
sition so  refers  to  and  Incorporates  these  cer- 
tificates as  to  make  It  necessary  to  refer  to 
them  as  a  part  of  his  answers.  The  clerk's 
reference  to  the  notarial  book  must  be  ad- 
mitted also,  from  necessity,  as  a  memoran- 
dum made  at  the  time  for  the  purpose  of  evi- 
dence by  a  person  and  on  a  subject  which 
make  the  admission  of  such  evidence  neces- 


sary, as  the  memory  of  a  notary  in  full  busi- 
ness could  not  retain  recollection  of  such 
matters.  Entries  made  in  books  in  the 
course  of  official  duty  or  in  the  course  of 
professional  employment  are  admissible  In 
evidence  In  regard  to  those  matters,  which 
It  was  the  duty  or  the  business  of  the  party 
to  do.  Therefore  entries  made  in  the  ordi- 
nary course  of  business  In  the  books  of  the 
notary  public  are  admissible  to  prove  a  de- 
mand of  payment  from  the  maker  and  no- 
tice to  the  Indorser  of  a  promissory  note. 
(Cases  cited.)  If  the  notary  is  living  and 
competent  to  testify,  it  Is  deemed  necessary 
to  prodnce  him;  bat,  if  he  is  called  as  a  wit- 
ness to  the  fact,  the  entry  of  It  is  not  there- 
by excluded.  It  is  still  an  independent  and 
original  circumstance,  to  be  weighed  with 
others,  whether  it  goes  to  corroborate  or  to 
Impeach  the  testimony  of  the  witness  who 
made  it" 

In  some  Jurisdictions,  where  the  principle 
of  the  admission  of  this  class  of  entries  has 
been  recognized  during  the  life  of  the  en- 
trant, It  Is  first  required  that  it  be  shown 
that  the  entrant  is  unable  to  distinctly  rec- 
ollect the  fact  or  transaction  with  the  aid  of 
the  entries ;  and  the  principle  is  not  applica- 
ble when  the  entrant  has  a  distinct  recollec- 
tion of  the  essential  facts  to  which  the  «d- 
tries  relate.  Whenever  the  principle  is  ap- 
plied, the  better  opinion  seems  to  be  to  re- 
gard the  admission  of  such  entries  in  evi- 
dence as  auxiliary  to  and  as  essentially  the 
oath  of  the  witness.  In  those  Jurisdictions 
where  such  entries  can  only  be  used  during 
the  life  of  the  entrant  to  refresh  his  mem- 
ory, whether  they  do  in  fact  or  not,  both 
Mr.  Greenleaf  and  Mr.  Chase  (the  latter  in 
his  edition  of  Stephens  on  Evidence)  divide 
the  cases  Into  three  classes.  In  the  case  of 
Davis  V.  Field,  56  Vt  426,  it  Is  said :  "There 
seem  to  be  two  classes  of  cases  on  this  sub- 
ject: (1)  Where  the  witness,  by  referring  to 
the  memorandum,  has  his  memory  quicken- 
ed and  refreshed  thereby,  so  that  he  is  en- 
abled to  swear  to  actual  recollection;  (2) 
where  the  witness,  after  referring  to  the 
memorandum,  undertakes  to  swear  to  the 
fact,  yet  not  because  be  remembers  It,  but 
because  of  his  confidence  in  the  correctness 
of  his  memorandum.  In  both  cases  the  oath 
of  the  witness  Is  the  primary,  substantive 
evidence  relied  upon ;  In  the  former  the  oath 
being  grounded  on  actual  recollection,  and 
in  the  latter  on  the  faith  reposed  In  the 
verity  of  th^  memorandum."  As  we  have  al- 
ready Indicated,  much  of  the  confusion  has 
arisen  In  cases  of  the  latter  character.  The 
court  in  Redden  v.  Spruance,  supra,  while 
It  did  not  have  before  It  the  question  of  the 
admissibility  of  regular  entries  made  In  the 
coarse  of  employment,  such  as  we  have  In 
this  case,  did,  however,  recite  with  apparent 
approval  the  result  reached  In  the  American 
note  to  Price  v.  Lord  Torrlngton,  in  Smith's 
Leading  Cases,  which  Is  "that  entries  made^ 
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In  the  regular  and  usual  course  of  business 
are  admissible  In  evidence,  after  the  death 
of  the  person  who  made  them,  on  proof  of 
his  handwriting,  and  during  his  life.  If  au- 
thenticated by  himself";  to  which  Is  add- 
ed, in  recognition  of  a  further  distinction 
made  In  some  Jurisdictions  between  regular 
and  occasional  or  Isolated  entries:  "Other 
entries  may  be  used  to  refresh  the  memory, 
but  are  not  admissible  In  evidence."  In 
Hatfield  v.  Perry,  supra,  the  cleric  of  the 
notary,  In  giving  his  testimony,  referred  to 
the  book  of  protest  and  gave  in  evidence  bis 
entries  found  there,  apparently  read  them, 
adopted  them  as  the  embodiment  of  his 
testimony,  and  did  not  use  them  as  a  pre- 
text to  refresh  his  memory.  The  court  held 
that  the  entries  were  admissible,  and  said: 
"If  the  notary  Is  living  and  competent  to 
testis.  It  is  deemed  necessary  to  produce 
him ;  but,  if  he  is  called  as  a  witness  to  the 
fact,  the  entry  of  It  Is  not  thereby  excluded. 
It  Is  still  an  Independent  and  original  cir- 
cumstance, to  be  weighed  with  others."  We 
think  that  the  extension  of  the  exception  to 
such  regular  entries.  In  the  lifetime  of  the 
entrant,  if  verified  and  adopted  by  him,  is 
sustained  by  principle  and  the  weight  of 
authority. 

The  witness  Griffenberg  had  no  personal 
knowledge  of  the  accuracy  of  the  entries  re- 
specting the  ice  recorded  on  the  slips  by  him. 
He  made  them  In  one  instance  on  information 
from  Smith,  and  in  the  other  on  information 
from  the  soda  man,  verified  by  Smith.  The 
combined  testimony  of  Smith  and  Griffenberg 
was  sufficient  for  the  admission  of  both  of  the 
said  Exhibits  Nos.  4  and  5,  as  auxiliary  to 
and  complementary  of  their  testimony,  If 
they  were  relevant  and  material.  It  does  not 
appear  whether  Smith  had  a  present  recollec- 
tion of  the  quantities  of  Ice  used  by  him  and 
the  soda  man  as  entered  upon  the  said  ex- 
hibits, respectively,  either  with  or  without 
their  aid.  There  were  a  great  many  of  the 
daily  entries,  covering  a  period  of  several 
months,  and  It  would  have  ueen  quite  impos- 
sible to  retain  them  in  memory.  If  the  wit- 
nesses each  knew  they  were  correct  at  the 
time  they  were  made,  and  they,  or  either  of 
them,  had  been  permitted  to  use  them  to  assist 
the  memory,  and  had  given  testimony  of  the 
quantities  stated  on  the  slips,  either  from 
memory  or  by  reading  them.  It  Is  difficult  to 
see  why  the  slips  themselves,  verified  and 
adopted,  as  they  were  by  the  witnesses,  were 
not  as  trustworthy,  and  as  harmless  to  the 
defendant  as  the  testimony  of  the  witness 
would  have  been.  In  the  case  of  State  v. 
Brady,  100  Iowa,  191,  69  N.  W.  290,  36  I* 
B.  A.  69S,  62  Am.  St.  Bep.  560,  it  was  said : 
"The  old  common-law  rule  seemed  to  be  that 
such  memoranda  were  not  admissible:  that 
they  could  be  read  by  the  witness  after  proper 
foundation  had  been  laid,  even  though  the 
witness  had  no  recollection  of  the  matters, 
after  having  read  them.  The  modem  doc- 
trine, at  least  in  this  country,  seems  to  be 


that  mich  documents  «n  admissible  in  evi- 
dence^ and  that  the  court  will  not  go  through 
the  useless  ceremony  of  having  the  witness 
read  a  document  relating  to  «  fact  of  which 
be  had  no  present  recollection,  except  that  he 
knew  it  was  correct  when  made."  Ham- 
mersley,  J.,  in  considering  this  subject,  said. 
In  the  case  of  Curtis  t.  Bradley,  66  Conn. 
99,  81  Atl.  591,  28  L.  B.  A.  143,  4S  Am.  St. 
Bep.  177 :  "It  seems  to  us  to  be  pressing  the 
use  of  a  legal  fiction  too  far  for  a  court 
to  permit  the  statement  made  by  such  paper 
to  be  read  In  evidence,  while  holding  that 
the  law  forbids  the  admission  as  evidence 
of  the  paper  which  is  the  original  and  only 
proof  of  the  statement  admitted.  •  •  • 
When,  in  the  application  of  the  rule,  a  docu- 
ment like  the  one  In  question  was  presented 
to  a  witness  and  absolutely  failed  to  refresh 
his  memory,  its  exclusion  as  a  means  of 
refreshing  his  memory  became  imperative; 
but  the  evidence  of  the  document  was  so  clear- 
ly essential  to  a  fair  and  just  trial  that  Its 
use  in  some  form  seemed  absolutely  Impera- 
tive." Owens  V.  State,  67  Md.  307,  10  Atl. 
210,  302,  presents  a  case  where  the  witness 
testified  Independently  of  the  entries  made 
by  him  and  Introduced  in  evidence  In  connec- 
tion with  his  testimony.  The  court  said: 
"It  has  been  urged  In  argument  that  the  entry 
or  memorandum  can  only  be  used  where  the 
witness  has  no  present.  Independent  recollec- 
tion of  the  transaction  referred  to."  The 
same  contention  was  made  in  this  case.  "But 
its  admissibility  depends  upon  no  such  dis- 
tinction. If  the  witness  swears  that  he  made 
the  entry  or  memorandum  In  accordance  with 
the  truth  of  the  matter,  as  he  knew  It  to 
exist  at  the  time  of  the  occurrence,  whether 
he  retains  a  present  recollection  of  the  facts 
or  not,  the  entry  or  memorandum  is  admis- 
sible; for,  though  he  may  have  a  present 
recollection  (of  doubtful  or  varying  degree  of 
certainty,  it  may  be)  independently  of  the 
memorandum,  the  paper  is  admissible  as  a 
means  of  verification  or  confirmation  of  what 
he  states  from  memory."  Insurance  Cos.  v. 
Welde,  14  Wall.  (U.  S.)  380,  20  L.  Ed.  8W: 
Donovan  v.  Boston,  etc.,  B.  B.  Co.,  158  Mass. 
450,  33  K.  B.  583;  Dlament  v.  Colloly.  66 
N.  J.  Law,  295,  49  Atl.  445,  808 ;  Callihan  v. 
Washington  Water  Power  Co.,  27  Wash.  154, 
67  Pac.  697,  56  L.  R.  A  772,  91  Am.  St  Bep. 
829 ;  Firemen's  Insurance  Co.  t.  Seaboard  Air 
Line  Railway  Co.,  138  N.  C.  42,  50  S.  B.  452 ; 
Mayor,  etc.,  N.  T.  v.  Second  Ave.  R.  B.  Co., 
102  N.  T.  672,  7  N.  E.  905,  55  Am.  Rep.  839. 
It  was  contended  In  the  first  Instance  that 
said  exhibits  were  not  admissible  In  evidence 
because  the  matter  and  thing  recorded  upon 
the  time  slips  is  not  a  proper  subject-matter 
of  evidence,  for  four  reasons,  namely:  (1)  It 
is  Incompetent  (2)  The  entries  were  made 
by  the  party  In  Its  ovm  interest,  and  not  in  a 
matter  between  It  and  the  defendant  (3)  It 
is  res  inter  alios  acta.  (4)  It  Is  hearsay. 
We  will  consider  these  several  objections  In 
the  reverse  order:    (4)  If  the  entries  were 
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relemnt  and  material,  tbey  were  admlsalble 
under  an  exception  to  the  bearsay  principle, 
such  as  we  bare  already  Indicated.  (2  and  3) 
These  will  be  dlsimBed  of  together.  Snch 
entries,  made  in  the  usual  course  of  hnsiness 
by  a  person  who  has  no  interest  to  misstate 
what  had  occnrred,  are  admissible  in  evl< 
dence,  after  the  death  of  the  person  who 
made  them,  on  proof  of  his  handwriting,  and 
during  his  life,  if  verlfled  and  adopted  by 
him,  as  anxlllary  to  his  testimony,  as  excep- 
tions to  the  rales  excluding  acts,  declarations, 
etc.,  of  third  persons.  (1)  Lastly,  were  the 
time  slips  competent?  The  Issue  tn  this  case 
was  one  concerning  the  capacity  of  the  ma- 
chine to  conform  to  the  warranty  when  oper- 
ated in  accordance  with  defendant's  instruc- 
tions. The  Blips  were  offered  and  admitted 
In  evidence  for  the  purpose  of  showing  the 
amount  of  ice  consumed  by  the  plaintiff  in 
its  business — the  same  having  been  derived 
from  two  sources,  namely,  ice  made  by  the 
machine  and  ice  bought — under  the  promise 
made  at  the  time  of  the  offer  that  the  plain- 
tiff would  show  the  amount  of  ice  bought,  so 
that  the  amount  of  ice  actually  made  by  the 
machine  could  be  shown  by  the  difference 
between  the  ice  consumed  and  the  ice  bought 
The  slips,  offered  in  this  way,  were  not, 
strictly  speaking,  matters  pertinent  to  the  Is- 
sue— the  capacity  of  the  machine;  but,  under 
the  promise  made  to  show  the  amount  of  ice 
bought,  they  did  tend  to  show  the  amount  of 
ice  made  by  the  machine.  An  Irrelevant  fact, 
standing  alone,  may  be  conditionally  relevant 
In  connection  with  other  facts  necessary  to 
its  admissibility;  and  in  such  case  -counsel 
may  very  properly  offer  to  Introduce  snch  Ir- 
relevant fact  for  a  specific  purpose,  coupled 
with  a  statement  of  the  other  facts  necessary 
to  show  its  relevancy.  "It  constantly  hap- 
pens," says  Mr.  Wlgmore,  "that  an  eviden- 
tial fact  Is  relevant,  not  with  direct  reference 
to  an  allegation  in  the  pleadings,  but  only 
throng  its  connection  with  other  subordinate 
facts.  Without  them  it  is  irrelevant,  and 
therefore  inadmissible.  •  •  •  The  pos-' 
stblllty  that  the  other  facts  may  not  be 
made  good  is  a  necessary  risk  to  be  taken, 
and,  in  case  of  a  failure  to  make  them  good, 
the  subsequent  striking  out  of  the  evld»ic» 
offered  is  regarded  as  an  adequate  remedy." 
S  Wig.  <m  Bv.  J  1871. 

Coxmsel  for  the  plaintiff,  it  appears,  failed 
to  make  good  their  promise  to  show  th« 
amount  of  toe  bought.  The  slips,  therefore, 
were,  independent  of  such  proof,  irrelevant 
and  inadmissible.  They  might  have  been 
strlCkea  from  tiie  evidence.  That  was  not 
done.  Was  It  error  on  the  part  of  the  court 
not  to  have  withdrawn  than  from  the  Jury? 
We  think  not.  In  such  event,  if  opposing 
caansel  does  not  make  application  to  the  court 
to  strike  out  the  provisional  evidence,  upon 
failure  to  prove  other  facts  necessary  to  its 
materiality. and  admissibility,  the  court  may 
very  reasonably  .conclude  that  such  evidence 
is  regarded  at  least,  as  harmless.  If  not  favor- 


ablft  In  the  case  of  Stone  ▼.  State,  118  Oa. 
705,  45  S.  B.  630,  98  Am.  St  Rep.  145,  it 
was  said:  "Where  Incompetent  evidence  la 
admitted  on  the  statem^t  that  it  will  be 
subsequently  connected  and  made  admissible, 
it  Is  the  right  of  the  objecting  counsel  to 
renew  his  motion  at  a  later  stage  of  the 
trial ;  and,  If  the  connection  has  not  been 
made,  it  will  then  be  the  duty  of  the  court  to 
exclude  the  testimony,  with  -proper  instruc- 
tions to  the  Jury  not  to  be  Influenced  thereby. 
But  It  cannot  be  expected  that  In  a  long  and 
tedious  trial  the  court  should  bear  these 
matters  In  mind,  and  of  his  own  motion  ex- 
clude what  has  been  thus  provisionally  ad- 
mitted. It  is  for  counsel  Interested  to  remind 
him  of  the  circumstances,  and  have  It  ruled 
out  if  he  so  desires.      ' 

Objection  that  the  machine  was  not  oper- 
ated In  accordance  with  the  defendant's  in- 
structions during  the  period  covered  by  the 
slips  does  not  appear  to  have  been  made  at 
the  time  the  slips  were  offered  and  admitted 
In  evidence;  and  such  objection  comes  too 
late  here.  The  Supreme  Court  of  the  United 
States  has  held  that  "the  objection,  'incom- 
petent' 'immaterial,*  and  'irrelevant' "  Is  not 
specific  enough.  Mew  York,  etc..  Equipment 
Oo.  V.  Blair,  61  U.  S.  App.  86,  79  Fed.  896, 
25  C.  C.  A.  216;  Noonan  v.  Mining  Co.,  121 
U.  S.  398,  7  Sup.  Ct  911,  30  U  Ed.  1061; 
Sigafus  V.  Porter,  84  Fed.  430,  28  C.  O.  A. 
443.  The  weight  of  authority  Is  to  the  effect 
that  counsel  should  state  specifically  his 
ground  of  objection  to  the  admission  of  testi- 
mony to  the  trial  court 

We  find  no  reversible  error  In  the  record 
of  the  proceedings  of  the  trial  court  and  the 
Judgment  below  is  therefore  affirmed. 


«  Pan.  816) 
LEWIS  V.  PAWNEE  BILL'S  WILD  WEST 

CO, 
(Supreme  Court  of  Delaware.    May  6,  1907.) 
LmiTATroN   o»   Actions  —  CoMPtTTATioN    of 
Time— 'Absehob  of   Dkfendant— Pebsohai. 

Im  JURIES 

Rev.  Code  1852,  amended  In  1893,  c.  123.  i 
14,  provides  that  if,  after  a  cause  of  action  shall 
have  accrued  against  any  person,  he  shall  depart 
from  and  reside  out  of  the  state,  the  time  of  bis 
absence  until  he  shall  have  returned  into  the 
state  so  that  he  may  be  served  with  process  shall 
Dot  be  taken,  as  any  part  of  the  time  limited  for 
the  commencement  of  the  action.  Act  May  28, 
1897  (20  Del.  Laws,  p.  712.  c.  594)  {  1,  provides 
that  no  action  for  a  recovery  of  damages  upon 
a  claim  for  alleged  personal  injuries  shall  be 
brought  after  one  year  from  the  date  upon  which 
the  injuries  were  sustained.  Beld  that  the  act 
of  1807  (20  Del.  Laws,  p.  712,  c.  ,'594)  was  not 
subject  to  the  exception  contained  In  Rev.  Code 
1852,  amended  in  1893,  c.  12.S,  |  14,  and  that  a 
canse  of  action  for  personal  injuries  was  barred 
where  the  action  was  not  brought  until  after 
one  year  from  the  date  on  which  the  injuries 
were  sustained,  though  defendant,  immediately 
upon  the  accrual  of  the  cause  of  actioBi  re- 
moved from  the  state:  and  until  the  commence-, 
ment  of  tlie  action  was  absent  therefrom. 

Error   to    Superior    Court,    New    Oastle 


County..! 
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Action  by  Mary  C'  Lewis  against  Pawnee 
Bill's  Wild  West  Company.  From  a  Judff- 
ment  for  defendant  (61  AtL  868),  plaintiff 
brings  error.    AfOrmed. 

Argued  before  NICHOLSON,  Oh.,  and 
SPRUANCB  and  GRUBB,  JJ. 

Robert  H.  Rlcbards  and  John  B.  Hutton, 
for  plaintiff  In  error.  William  S.  Hllles  and 
Frank  H.  Davis,  for  defendant  In  error. 

SPRUANCB,  J.  This  action  was  brought 
for  the  recovery  of  damages  for  personal  In- 
juries sustained  by  tiie  plaintiff  on  May  5, 
1902,  alleged  to  have  been  occasioned  by  the 
negligence  of  the  defendant  company.  The 
action  was  begun  by  a  writ  of  foreign  at- 
tachment issued  May  81,  1904,  pursuant  to 
the  provisions  of  the  act  of  March  12,  1901 
(22  Del.  Laws,  p.  496,  c.  207),  which  author- 
ized the  Issuing  of  writs  of  foreign  attach- 
ment in  actions  ex  delicto.  Under  said  writ 
certain  personal  property  of  the  defendant 
was  attached.  Subsequently,  the  defendant 
having  entered  security,  the  attachment  was 
dissolved  and  the  defendant  was  admitted 
to  defend  the  action,  which  thereafter  pro- 
ceeded as  If  it  had  been  commenced  by  sum- 
mons. The  plaintiff's  declaration,  contain- 
ing five  connts,  alleged  in  substance  that  the 
defendant,  a  corporation  of  the  state  of  New 
Jersey,  gave  an  exhibition  in  the  town  of 
Dover,  In  this  state,  on  May  6,  1902,  which 
the  plaintiff  attended,  and  that  she  was  then 
and  there  Injured  by  the  falling  of  certain 
seats  which  had  been  negligently  erected  by 
the  defendant  for  the  use  and  occupation  of 
the  persons  attending  said  exhibition.  The 
fourth  and  fifth  pleas  of  the  defendant  are 
to  the  effect  that  the  plalntUTa  cause  of  ac- 
tion did  not  accrue  within  one  year  next  be- 
fore the  commencement  of  her  suit  The 
plaintiffs  replications  to  said  pleas  alleged,' 
in  substance,  that  the  defendant  was  a  cor-< 
poration  foreign  to  this  state,  and  as  such 
had  not  filed  any  certificate  in  the  projpet  of- 
fice or  ofllces  designating  the  name  and  resi- 
dence of  some  person  or  agent  within  this 
state  upon  whom  service  of  process  might  be 
made,  and  had  never  filed  in  the  office  of 
the  Secretary  of  State  a  certified  copy  of  its 
charter  and  the  name  or  names  of  its  au- 
thorized agent  or  agents  In  this  state;  that 
the  defendant,  on  the  day  when  said  cause 
of  action  accrued,  was  the  owner  of  certaia 
personal  properly  within  this  state;  that  im- 
mediately thereafter  It  removed  all  its  per- 
sonal property  without  this  state,  and  there- 
after o-wned  no  property  within  this  state 
until  May  31, 1904,  when  it  brought  into  this 
state  certain  of  its  personal  property,  which 
was  then  seized  under  said  writ  of  foreign 
attachment;  that  the  plaintiff's  action  was 
brought  within  one  year  after  the  time  when 
the  defendant  first  owned  within  this  state 
any  pr(^>erty  after  the  accruing  of  said  cause 
of  action.  To  these  replications  the  defend- 
ant entered  a  general  demnrrer.  The  court 
below  sustained  the  said  demnrrer,  and  (the 


plaintiff  having  declined  to  take  a  judg- 
ment of  respondeat  ouster)  final  judgment 
was  entered  in  favor  of  the  defendant 

The  only  question  material  for  our  con- 
sideration is  whether  the  said  action  was 
or  was  not  barred  by  the  statute  of  limita- 
tions applicable  thereto.  The  defendant  re- 
lies upon  the  act  entitled  "An  act  in  rela- 
tion to  pleading  and  practice,"  passed  May 
28,  1897  (20  Del.  Laws,  p.  712,  c  594)  as  a 
complete  bar  to  this  action.  The  said  act 
is  as  follows: 

"Section  1.  That  from  and  after  the  pas- 
sage of  this  act  no  action  for  the  recovery 
of  damages  upon  a  claim  for  alleged  person- 
al Injuries  shall  be  brought  after  the  expira- 
tion of  one  year  from  the  date  upon  which 
It  Is  claimed  that  such  alleged  injuries  wore 
sustained. 

"Sec.  2.  That  this  act  shaU  be  deemed 
and  taken  to  be  a  public  act" 

Chapter  123  of  the  Revised  Code  of  1862, 
amended  in  1803,  under  the  title  of  "Limi- 
tations of  Personal  Actions,"  excepts  certain 
cases  from  the  operation  of  the  limitations 
prescribed  in  said  chapter,  among  which  are 
the  following: 

"Sec.  14.  If  at  the  time  when  a  canse  of 
action  accrues  against  any  person,  he  shall 
be  out  of  the  state,  the  action  may  be  com- 
menced, within  the  time  herein  limited  thoe- 
for,  after  such  person  shall  come  Into  the 
state  in  such  manner  that,  by  reasonable  dil- 
igence, he  may  be  served  with  process;  and 
If  after  a  canse  of  action  shall  have  accrued 
against  any  person,  he  shall  depart  from  and 
reside  out  of  the  state,  the  time  of  his  ab- 
sence until  he  shall  have  returned  into  the 
state  in  manner  aforesaid  shall  not  }ye  taken 
as  any  part  of  the  time  limited  for  the  com- 
mencement of  the  action." 

It  is  contended  by  the  plaintiff:  (a)  That 
the  said  act  of  1897  should  be  construed  In 
connection  with  said  chapter  123  of  the  Code, 
and  that  the  exceptions  contained  in  the 
latter  should  be  held  to  be  applicable  to  the 
farmer  act;  (b)  that  chapter  128  of  the  Code 
and  said  act  of  1897  are  "parts  of  one  homo- 
geneous system,  or  scheme,  or  body  of  laws 
upon  the  subject  of  limitations  of  actions," 
and  that  the  exceptions  and  savings  in  said 
chapter,  in  the  absence  of  express  provisions 
to  the  contrary,  are  applicable  to  all  limita- 
tiona  of  actions  under  the  laws  of  this  state, 
and  that  the?  are  therefore  applicable  to  the 
said  act  of  1897;  (c)  that  in  passing  said 
act  of  1897  the  Legislature  had  in  mind  only 
the  shortening  of  the  period  of  limitation  in 
case  of  actions  for  personal  injuries,  and  not 
the  exemption  of  actions  of  this  cliaracter 
from  the  operation  of  the  exemptions  speci- 
fied in  said  chapter  123  of  the  Code,  the  gen- 
eral act  relating  to  limitations  of  personal 
actions;  (d)  that  this  case  is  within  the  last 
clause  of  said  section  14  of  said  chapter  123, 
viz.,  tliat  "if  after  a  cause  of  action  shall 
have  accrued  against  any  i>er8on,  he  shall 
depart  from  and  reside  out  of  th^  sj^tftb  ti>* 
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time  of  his  absence  until  he  shall  have  re- 
turned Into  the  state  in  manner  aforesaid, 
shall  not  be  taken  as  any  part  of  the  time 
limited  for  the  commencement  of  the  ac* 
tion."  The  said  act  of  1897  contains  no  aav- 
ing  clause  whatever,  and  no  reference  to  any 
saving  clause  In  any  other  statute.  It  does 
not  purport  to  be  an  amendment  or  supple- 
ment to  said  chapter  123,  or  to  any  other 
statute.  Upon  Its  face  it  has  no  relation  to 
said  chapter,  or  to  any  other  statute.  It  is 
a, special  statute  limiting  the  bringliig  of  ac- 
tions for  causes  therein  designated  to  one 
year  after  the  cause  of  action  accrued. 

We  are  asked,  in  construing  said  act,  to 
read  into  it  and  make  a  part  of  it  certain 
exceptions  contained  In  another  statute.  The 
language  of  said  act  is  plain  and  needs  no 
construction  to  ascertahi  its  meaning.  The 
law  on  this  subject  is  well  stated  in  Ohaun- 
cey  V.  Dyke,  119  Fed.  16,  tS5  0.  O.  A.  679: 
"Construction  and  interpretation  have  no 
l4ace  or  ofBce  where  the  terms  of  a  statute 
are  clear  and  certain  and  its  meaning  is 
plain.  When  Its  language  Is  nnamblguous 
and  its  meaning  evident,  it  must  be  held  to 
mean  what  It  plainly  expresses,  and  no  room 
is  left  for  construction.  In  such  a  cape  argu- 
ment from  the  reason,  spirit,  or  purpose  ot 
the  legislation,  from  the  mischl^  it  was  in- 
teuded  to  remedy,  from  history  or  analogy, 
for  the  purpose  of  searching  out  and  Justify- 
ing the  interpolati<Hi  into  the  statute  of 
new  terms,  and  for  the  accomplishment  of 
purposes  which  the  lawmaking  power  did 
not  express,  are  worse  than  futile.  They 
serve  only  to  raise  doubt  and  uncertainty 
where  none  ought  to  exist,  to  confuse  and 
mislead  the  Judgment,  and  to  pervert  the 
statute."  It  is  clearly  within  the  power  of 
the  Legislature  to  fix  the  period  within 
which  actions  shall  be  brought,  without  any 
exceptions  whatever.  Whether  there  are  ex- 
ceptions in  favor  of  certain  classes  of  per- 
sons, or  against  certain  other  classes,  de- 
pends wholly  on  the  will  of  the  Legislature 
aa  expressed  in  the  statute  itself,  or  in  some 
other  statute  of  which  It  is  a  part 

In  support  of  the  contention  that  the  ex- 
ceptions In  a  general  statute  of  Ilmitattons 
should  be  applied  to  a  special  statute  of  limi- 
tations not  containing  such  exceptions,  a 
number  of  cases  In  other  states  have  been 
cited;  but  the  weight  of  authority  and  sound 
reason  lead  us  to  a  dUTerent  conclusion.  In 
Warfield  v.  Fox,  63  Pa.  882,  the  questi(»i  was 
whether  an  act  of  limitations  as  to  a  cer- 
tain class  of  cases,  which  contained  certain 
exertions,  should  have  read  into  it  other  ex- 
ceptions contained  in  a  prior  general  stat- 
ute of  limitations.  It  was  held  that  "a  sav- 
ing from  the  operation  of  statutes  for  dis- 
abilities must  be  expressed,  or  it  does  not 
exist,"  and  that  the  exceptions  In  the  gen- 
eral statute  should  not  be  applied  to  said 
special  act  Peterson  v.  Ferry  C!o.,  190  Pa. 
364,  42  Atl.  956,  was  an  action  to  recover  tor 
injuries  occasioned  by  the  negligence  of  the 


defendant's  employes.  The  defendant  relied 
on  a  statute  of  limitations  which  made  no 
exceptions  in  favor  of  persons  under  dlsa- 
biUtles.  Held,  that  infants  and  all  others 
are  barred  by  the  provisions  of  such  statutes, 
and  that  the  saving  relied  on  must  be  ex- 
pressed or  it  does  not  exist.  This  case  was 
cited  and  approved  In  Speee  v.  Boggs,  204 
Pa.  604,  64  Atl.  346k  In  Morgan  v.  Des 
Uoinea,  60  Fed.  208.  8  C.  C.  A.  569,  the  court 
say:  "The  contention  of  the  plalntifl  in 
error  is  that  the  provision  of  the  goieral 
statute  of  limitations  of  the  state  (section 
2586,  Code  Iowa  1873),  which  declares  that 
minors  shall  have  one  year  after  the  termina- 
tion of  their  disability  within  which  to  com- 
mence an  aettiHi,  should  be  Imported,  by  con- 
struction, into  the  statute  which  we  -  have 
copied.  To  do  so  would  be  Judicial  legis- 
lation. •  •  •  The  act  of  February  17, 
1888,  Is  not  an  amendment  of  any  previous 
act  on  the  subject  to  which  it  relates.  It  la 
new  and  Independent  legislation,  and  com- 
plete in  Itself.  It  establishes  the  rule  for 
the  class  of  cases  to  which  it  relates.  The 
power  of  the  Legislature  to  enact  the  stat- 
ute Is  not  questioned.  It  would  be  entlreV 
competent  for  the  Legislature  to  enact  a 
general  statute  of  limitations  putting  minors 
and  adults  on  the  same  footing  as  to  all 
causes  of  action,  and  such  would  be  the  legal 
^ect  of  a  statute  which  contained  no  saving 
clause  exempting  infants  from  its  operation." 
In  Hclver  v.  Kagan,  2  Wheat  (U.  8.)  25, 
4  L.  Ed,  176,  It  was  held  that  It  is  not  compe- 
tent for  the  court  to  engraft  exceptions  upon 
a  statute  of  limitations  upon  the  ground 
that  they  are  within  the  same  equity  as  those 
provided  by  the  Legislature.  In  Vance  v. 
Vance,  108  U.  S.  514,  2  Sup.  Ct  854,  27  L. 
Ed.  SOS,  the  court  say:  "The  exemptions 
from  the  operation  of  statutes  of  limitation 
usually  accorded  to  Infants  and  married 
women  do  not  rest  upon  any  general  doctrine 
of  the  law  .that  they  cannot  be  subjected  to 
their  action,  but  In  ev«y  Instance  upon  ex- 
press language  In  those  statutes  giving  them 
time  after  majority,  or  after  cessation  of 
coverture,  to  assert  their  rights."  In  Amy  v. 
Watertown,  130  U.  S.  320,  9  Sup.  Ct.  537,  32 
Lw  Ed.  953,  it  was  held  that  the  general  rule 
respecting  statutes  of  limitation  is  that  the 
language  of  the  act  must  prevail,  and  that  ' 
no  reason  based  on  apparent  Inconvenience 
or  hardship  will  Justify  a  departure  from  it 
and  that  Inability  to  serve  process  upon  a 
defendant  caused  by  his  designed  elusion  of 
It  Is  no  excuse  for  not  commencing  an  ac- 
tion within  the  preBcril>ed  period.  The  court 
say:  "inability  to  serve  process  on  a  de- 
fendant has  never  been  deemed  an  excuse 
for  not  commencing  an  action  within  the  pre 
scribed  period.  The  statute  of  James  made 
no  exception  to  its  own  operation  In  case 
where  the  defendant  departed  out  of  the 
realm  and  could  not  be  served  with  process. 
Hence  the  courts  held  that  absence  from  th»> 
realm    did   not   prevent   the   statute   from^ 
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running.  •  *  •  Mere  effort  on  the  part 
of  tbe  defendant  to  evade  service  surely  can- 
not be  a  valid  answer  to  tlie  statutory  bar. 
I'be  plaintiff  must  sue  out  bis  process  and 
take  those  steps  which  the  law  provides  tot 
commencing  an  action  and  keeping  it  alive." 

In  the  present  case  the  plaintiff  might  have 
commenced  her  action  by  foreign  attachment 
within  one  year  from  the  time  her  cause  of 
action  accrued,  and  kept  It  alive  by  alias  and 
pluries  writs  until  tbe  defendant  brought  Its 
property  within  reach  of  process,  which  it 
did  In  about  two  years  after  the  injuries 
complained  of.  The  law  upon  this  subject 
is  well  summarized  in  19  Am.  &  Eng.  Ency. 
212,  as  follows:  "The  exceptions  usually 
made  in  statutes  of  limitation  In  favor  of 
infants,  married  women,  and  other  persons 
under  disability  do  not  rest  upon  any  doc- 
trine of  law  that  such  persons  cannot  be 
subjected  to  the  operation  of  statutes  of  limi- 
tation, nor  upon  any  theory  of  an  inherent 
equity  bi  their  favor,  but  are  based  in  every 
instance  upon  the  express  provisions  of  these 
statutes  giving  to  such  persons  time  within 
which  to  assert  their  rights  after  a  removal 
of  their  disabilities.  The  rule  is  therefore 
well  settled  that,  unless  there  is  an  express 
provision  in  tbe  statute  In  favor  of  persons 
nnder  disability,  it  runs  against  them  as 
against  all  others.  As  to  all  other  exceptions 
to  the  general  operation  of  the  statute,  the 
rule  Is  the  same.  Tbe  courts  cannot  create 
exceptions  In  favor  of  any  class  of  persons, 
or  cases,  or  in  favor  of  particular  cases,  when 
the  statute  Itself  makes  none,  and  no  hard- 
ship which  might  result  from  an  adherence 
to  this  rule  can  Justify  a  court  in  departing 
from  it  and  reading  Into  tbe  statute  some 
qoaliflcatlon  wliich  tbe  Iiegislature  did  not 
provide." 

While  speculations  as  to  the  reasons  gOT- 
erning  tbe  Legislature  are  often  misleading, 
It  may  be  assumed  that  among  the  reasons 
for  reducing  tbe  period  of  limitation  in  ac- 
tions for  personal  Injuries  was  that  in  ac- 
tions of  this  character,  the  evidence  being 
usually  wholly  oral.  Is  liable  to  be  lost  by 
tbe  death  or  absence  of  witnesses,  failure  of 
memory,  and  other  causes.  It  is  not  nn> 
reasonable  to  suppose  that  similar  reasons 
may  have  influenced  the  Legislature  to  pur- 
posely omit  the  savings  or  exceptions  pro- 
vided in  the  general  statute  of  limitations. 
Where  the  Legislature  has  made  no  excep- 
tion to  tbe  positive  terms  of  a  statute,  the 
presumption  Is  that  it  intended  to  make  none, 
and  It  Is  not  the  province  of  the  court  to 
do  so.  Madden  v.  Lancaster  County,  65  Fed. 
188,  12  C.  C.  A.  666.  In  our  opinion  the  said 
act  of  1897  is  not  subject  to  the  exceptions 
contained  In  tbe  general  statute  of  limita- 
tions (chapter  123  of  the  Code),  and  that 
the  defendant's  demurrer  was  properly  sus- 
tained. 

It  Is  not  necessary  for  us  to  express  any 
opinion  as  to  the  contention  of  the  defendant 
that  tbe  allegations  of  tbe  plalntllTs  repllca- 


f  tions  are  not  sufficient  to  bring  this  case 
within  the  said  exceptions. 

The  judgment  of  the  court  below  la  at- 
flrmed4 


(UK  Me.  m) 

BOEHM  et  al.  t.  ALLEN. 

(Supreme  Judicial  Court  of  Maine.    Dec.  12, 
1906.) 

COMlfEBCB— POWXB     TO     RKQUIATB— BSSTRIC- 
TIONS    ON    STATBS. 

The  plaintiffs,  who  were  wholesale  liquor 
dealers  in  tbe  city  and  state  of  New  York,  and 
likewise  were  citizens  of  that  state,  brought  an 
action  of  assumpsit  upon  an  account  annexed  to 
recover  the  purchase  price  for  intoxicating  liq- 
uors Iiought  by  the  defendant,  a  citizen  of  the 
state  of  Maine,  with  an  intent  to  sell  tbe  same 
in  the  state  of  Maine  in  violation  of  law.  The 
defendant  interposed  the  statute  (Bev.  8t  c  29. 
i  64)  in  defense  to  the  action. 

While  tbe  defendant  bought  the  liquors  for 
the  purpose  and  with  the  intent  of  reselling  the 
same  in  the  state  of  Maine  in  violation  of  the 
statutes  of  Maine,  yet  there  is  no  evidence  show- 
inK  that  the  plaintiffs  poiticipated  in  this  il- 
legal design,  or  did  any  act  in  Its  furtherance 
or  even  had  knowledge  of  the  intent  upon  the 

Eart  of  the  defendant  to  sell  tbe  liquors  in  vio- 
ition  of  law.  Therefore  the  sole  question  pre- 
sented with  reference  to  the  piaintilTg  right  to 
maintain  tbe  action,  in  view  of  Rev.  St.  c  29, 
I  64,  is  whether  or  not  that  statute  is  m  viola- 
tion of  the  commerce  dauae  of  the  federal  <Jon- 
stitution. 

Held,  that  this  Is  precisely  the  same  question 
decided  by  this  court  in  Corbin  v.  Houiehan, 
61  Atl.  131,  70  L.  R.  A.  568,  100  Me.  246,  and 
for  the  reasons  stated  in  the  opinion  In  that  case 
it  is  again  decided  that  Rev.  St.  c  29,  J  64,  is 
valid  and  Is  not  in  conflict  with  the  federal  Con- 
stitutioa 

Corbin  v.  Houiehan,  61  AtL  181,  70  L.  B.  A. 
568,  100  Me.  246,  affirmed.  "•»•«. 

(Official.) 

Exceptions  from  Supreme  Judicial  Court, 
Chunberland  County. 

Action  by  Samuel  C.  Boebm  and  others 
against  Calvin  W.  Allen.  Findings  for  de- 
fendant, and  plaintiffs  except  Exceptions 
overruled. 

Assumpsit  on  account  annexed  to  reooT» 
the  purchase  price  for  Intoxicating  liquors 
sold  by  the  plaintiffs  to  the  defendant,  in  tbe 
state  of  New  York,  with  Intent,  upon  tbe  part 
of  tbe  defendant,  to  sell  such  liquors  in  Maine 
in  violation  of  law.  Tbe  plaintiffs  were  citi- 
zens of  tUe  dty  and  state  of  New  York  at 
tbe  time  of  tbe  sale,  while  tbe  defendant  was 
a  citizen  of  Maine. 

The  action  was  commenced  in  the  superior 
court,  Cumberland  county.  Writ  dated  Feb- 
ruary 4,  1904.  Plea,  the  general  Issue,  with 
the  following  brief  statement:  "That  no  re- 
covery can  be  bad  by  plaintiffs  in  the  courts 
of  the  state  of  Maine  because,  he  soys,  the 
items  of  the  said  plaintiffs'  account  against 
him  were  solicited  or  sold  within  the  state 
of  Maine,  contrary  to  Revised  Statutes  of 
Maine,  c.  29,  {  30,  as  amended,  and  section  56 
of  said  chapter,  and  other  sections  and  chap- 
ters of  laws  of  Maine  a]n>lylng  to  jale  of  J^ 
toxlcatlng  liquora    Digitized  by  vjOOQlC^ 
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"Also  that  said  contract  was  for  goods  in- 
tended for  illegal  sale  within  state  of  Maine, 
and  no  recovery  can  be  had  under  said  chap- 
ter 29,  S  66." 

The  matter  was  heard  befora  the  Justice 
of  the  superior  conrt  on  an  agreed  statement 
of  facts,  without  the  intervention  of  a  Jury,' 
subject  to  exceptions  in  matters  of  law.  The 
Justice  found  for  the  defendant  Daring  the 
hearing  certain  rulings  were  requested  by 
the  plaintiffs  which  were  refused,  and  there- 
upon the  plalntifDs  took  exceptions. 

The  pith  of  the  case  appears  In  the  opin- 
ion. 

Argued  before  WISWELIi,  C.  J.,  and  EM- 
ERX,  SAVAGE,  POWERS,  PBABODY,  and 
SPEAR,  JJ. 

Barrett  Potter,  for  plalntiflb.  Clarence  E. 
Sawyer,  for  defendant 

WISWELL,C.  J.  The  plaintllEs  are  whole- 
sale liquors  dealers  in,  and  citizens  of,  the 
city  and  state  of  New  York.  The  defend- 
ant Is  a  citizen  of  this  state.  The  action  is 
one  of  assumpsit,  upon  an  account  annexed 
to  the  writ  to  recover  the  purchase  price  for 
liquors  bought  by  the  defendant  of  the  plain- 
tifU  In  the  state  of  New  YoA,  with  intent 
upon  the  part  of  the  defendant  to  sell  them 
in  this  state  in  violation  of  law.  The  action 
was  commenced  In  the  superior  conrt  for 
Gumtieriand  county,  where  the  defense  inter- 
posed the  statute,  as  follows:  "No  action 
shall  be  maintained  upon  any  claim  or  de- 
mand, promissory  note  or  ottier  security  con- 
tracted or  given  for  intoxicating  liquors  sold 
in  violation  of  this  chapter,  or  for  any  such 
liquors  purchased  out  of  the  state  with  in- 
tention to  sell  the  same  or  any  part  thereof 
in  violation  thereof;  but  this  section  sliali 
not  extend  to  negotiable  paper  in  the  hands 
of  a  bolder  for  a  valuable  consideration  and 
without  notice  of  the  illegality  of  the  con- 
tract"   Rev.  St  c.  29,  {  61. 

The  plaintiffs'  answer  is  that  this  statute 
is  invalid  because  in  conflict  with  the  com- 
merce clause  of  the  federal  Constitution,  that 
it  is  an  attempt  upon  the  part  of  the  State 
Legislature  to  regulate  commerce  between  the 
states,  and  is  a  direct  interference  with  such 
commerce.  The  court  below  ruled  that  the 
statute  was  valid  and  that  the  action  could 
not  be  maintained.  The  case  comes  here 
upon  various  exceptions  by  the  plaintiffs, 
none  of  which  need  be  considered  except  that 
In  relation  to  the  validity  of  this  statute. 

The  questlon-liresented  is  precisely  the  one 
recently  decided  by  this  court  in  Corbin  v. 
Honlehan,  100  Me.  246,  61  Atl.  131,  70  L. 
R.  A.  568.  The  only  distinction  l>etween  the 
cases  is  this :  The  opinion  in  Corbin  v.  Houle- 
ban  contains  this  statement  of  facts :  "These 
liquors  were  bought  by  the  defendant  [the 
word  "plaintiffs"  in  the  printed  report  should 
be  "defendant"]  for  the  purpose  and  with  the 
Intention  of  selling  them  In  this  state  in 
violation  of  the  laws  of  the  state,  and  they 


were  subsequently  so  sold  by  him,  and  the 
plaintitCs,  when  they  accepted  the  order  and 
thereby  completed  the  contract  not  only 
knew  that  they  were  intended  for  illegal  sale, 
as  practically  admitted  by  one  of  the  plainttffa 
in  Ms  testimony,  but  also  materially  aided 
the  defendant  in  his  attempt,  apparently  suc- 
cessful, to  prevent  their  seizure,  by  mark- 
ing the  goods,  in  accordance  with  the  direc- 
tion of  the  purchaser  contained  in  the  order, 
in  the  name  of  a  person  otiier  than  the  pur- 
chaser, which  name  was  adopted  by  him  for 
this  purpose,  and.it  was  known  by  the  plain- 
tifCS'  agent  that  the  name  in  which  the  liq- 
uors were  to  be  shipped  was  fictitious  and 
adopted  by  the  defendant  for  the  purpose  of 
avoiding  their  seizure."  Later  in  that  opin- 
ion It  is  said:  "So  far,  we  have  considered 
only  the  fundamental  proposition  that  In- 
dependently of  any  statute  upon  the  subject 
forbidding  resort  to  our  courts,  and  upon 
common-law  principles,  the  courts  of  a  state 
will  not  enforce  a  contract  made  In  another 
state,  and  valid  where  made,  provided  the 
purpose  of  both  parties  to  the  contract  was 
to  violate  the  laws  of  the  state  of  the  forum, 
and  if  the  vendor  did  some  act  In  furtherance 
of  such  purpose.  In  accordance  with  this 
principle,  It  might  well  be  held  in  this  case 
that  the  plaintiffs  would  not  t>e  entitled  to  a 
remedy  in  our  courts,  since  they  not  only 
knew  of  the  illegal  design  of  the  purchaser, 
but  furthered  that  design  by  having  the  liq- 
uors marked  in  the  name  of  a  fictitious  con- 
signee to  aid  the  purchaser  in  the  evasion 
of  our  laws." 

In  this  cose  the  defendant  bought  the  liq- 
uors in  question  for  the  purpose  and  with 
the  Intent  of  reselling  them  in  this  state,  ,in 
violation  of  tbe  statutes  of  the  state.  But 
there  is  no  evidence  in  the  case  showing 
that  the  vendors,  the  plaintiffs,  participated 
In  this  illegal  design,  or  did  any  act  in  its 
furtherance,  or  even  had  knowledge  of  the 
intent  upon  the  part  of  the  purchaser  to 
sell  the  liquors  in  violation  of  law.  So  that 
the  sole  question  in  this  case,  with  reference 
to  the  plaintiffs'  right  to  maintain  this  ac- 
tion, in  view  of  our  statute  above  quoted.  Is 
whether  or  not  that  statute  is  in  violation  of 
the  commerce  clause  of  the  federal  Constitu- 
tion. 

That  was  precisely  the  question  decided 
by  this  court  in  Corbin  v.  Houlehan.  Al- 
though the  court  in  its  opinion  said  that  the 
case  might  be  decided  upon  another  principle 
— that  is,  that  the  plaintiffs  not  only  knew 
of  the  Illegal  design  of  ttie  purchaser,  but 
also  furthered  him  in  that  design — ^the  court 
in  fact  decided  the  case  upon  tbe  ground 
that  the  statute  relied  upon  was  not  in  con- 
flict with  the  federal  Constitution,  that  for 
that  reason  the  statute  was  valid,  and  the 
action  could  not  be  maintained.  In  that  case 
the  court  said:  "But  the  question  presented 
here  by  the  plaintiffs'  exceptions  is  as  to  the 
constitutionality  of  the  statute  In  ope 
Digitized  by  Vj( 
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whlcb  does  not  tnake  a  partlclpatiob  by  the 
vendor  in  the  purchasers'  Illegal  purpose,  or 
even  his  knowledge  of  the  purchasers'  illegal 
parpose,  necessary  to  prevent  his  resorting 
to  our  conrtB." 

After  a  careful  consideration  of  the  ex- 
banstlTe  and  able  discussion  of  the  question 
by  the  counsel  for  the  plaintiffs,  we  adhere 
to  the  conclusion  reached  in  the  case  referred 
to,  and  again  decide,  for  the  reasons  stated 
In  the  opinion  of  the  court  in  that  case,  that 
the  statute  above  quoted,  and  relied  upon  by 
the  defense,  Is  valid,  and  Is  not  in  conflict 
with  the  federal  Constitution.  For  a  full 
statement  of  the  reasons  upon  which  this 
conclusion  Is  based,  we  adopt  as  a  part  of 
this  opinion  the  opinion  of  the  court  in  the 
case  of  Corbln  v.  Honlehan,  100  Me.  246, 
61  Atl.  131,  70  L.  B.  A.  668. 

We  appreciate  that  the  final  and  autborita- 
tire  determination  of  this  question  Is  for 
the  Suprrate  Court  of  the  United  States,  and 
that,  very  likely,  the  purpose  of  the  counsel 
In  again  presenting  the  question  to  this 
court  Is  that  It  may  be  carried  to  that  court. 
A  different  conclusion  may  be  reached  by  that 
tribunal  when  the  question  Is  presented  to  it, 
but  we  are  not  aware  of  any  utterances  of 
that  court  up  to  the  present  time  which  have 
the  effect  of  changing  the  conclusion  reached 
by  us  in  the  previous  case. 

Exertions  overruled. 


(IM  Ms.  22» 

STATE  V.  WAMACa 

(Boprema  Judicial   Court  of  Maine.    Dec.  18, 
1906.) 

1.  Statutes  —  CoNSTBUOTioH  —  Pkwai    Stat- 

T7TES. 

A  Statutory  offense  cannot  be  created  by 
inference  or  implication,  nor  can  the  effect  of 
a  penal  statute  be  extended  beyond  the  plain 
meaning  of  the  language  used.  It  Is  a  recog- 
nized rule  that  a  penal  statute  is  to  be  construed 
strictly  in  favor  of  a  lespondent. 

[Eld.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  41,  Statutes,  ^  322.] 

2.  Fish— CiAMB— PowKB  to  Pbotkct— Statu- 
tory Pbovisiors. 

Section  1,  p.  175,  c.  161,  Pub.  Laws  1905, 
amendatory  of  section  34  of  chapter  41  of  the 
Revised  Statutes,  reads,  in  part,  as  follows: 
"Towns  at  their  annual  meetings  may  fix  the 
times  in  which  clams  may  be  taken  within  their 
limits,  and  the  prices  for  which  its  municipal 
ofilcers  shall  grant  licenses  or  permits  therefor, 
and  the  number  to  be  granted;  and  when  not 
so  regulated  by  vote  the  municipal  officers  may 
fis  the  times  and  prices  for  which  permits 
shall  be  granted,  and  the  number  to  be  Ranted. 
No  person  shall  take  clams  within  the  limits  of 
any  towns  having  so  regulated  the  taking  of 
clams,  without  first  obtaining  a  written  license 
or  permit  from  the  mtmicipal  officers  of  such 
towns,  unless  the  clams  are  for  the  consumption 
of  himself  and  family,  or  for  the  consumption 
or  use  of  inhabitants  of  the  town  or  any  person 
temporarily  resident  therein.  Whoever  takes 
clams  contrary  to  the  provisions  of  this  section, 
shall  for  each  offense,  be  fined  not  more  than 
ten  dollars,  or  imprisoned  not  more  than  thirty 
days."  This  amendatory  act  was  approved  and 
took  effect  March  24,  1905.  The  annual  to-in 
meeting  of  the  town  of  Gushing  for  1905  ^■<.a 
held  March  13th,  11  days  before  this  amendatory 


act  took  effect.  At  tUs  meeting  the  town  took 
no  action,  in  relation  to  clams,  under  the  provi- 
sions of  the  aforesaid  section  34  of  chapter  41, 
Rev.  St.,  which  had  not  then  been  amended. 
April  15,  1905,  the  mnnicipal  officers  of  Gushing 
voted  to  issue  not  to  exceed  150  licenses  to  resi- 
dents of  the  town  of  Cushing  to  take  dams,  and 
also  voted  not  to  issue  licenses  for  that  purpose 
to  nonresidents.  The  defendant  was  a  resident 
of  the  town  of  Friendship,  and  was  arrested 
for  taking  clams  within  tne  limits  of  Cushing 
on  October  26,  1905.  The  clams  taken  by  the 
defendant  were  not  for  the  consumption  of  him- 
self and  family,  or  for  the  consumption  or  use  of 
the  inhabitants  of  Gushing  or  any  i>erson  tem- 
porarily resident  therein. 

Beld  (1)  that  Rev.  St.  c.  41,  |  34,  as  amend- 
ed by  the  statute  of  1905  (Pub.  Laws  1906,  p. 
175.  &  161),  is  materially  different  from  Rev.  St. 
c  41,  I  34,  as  it  stood  before  the  amendment; 
C2)  that  the  nonaction  of  the  town  at  its  annual 
meeting,  March  IS,  1005,  in  relation  to  clams, 
was  equivalent  to  an  affirmative  action  in  favor 
of  the  free  taking  of  clams  in  Cushing  during 
the  ensuing  year;  (3)  that  the  omission  on  the 
part  of  the  town  to  act  was  not  made  in  con- 
templation of  any  power  then  in  tlie  municipal 
officers  to  act ;  (4)  that  the  municipal  officers  of 
Cushing  had  no  authority  to  act  under  the  stat- 
ute of  1905  at  the  time  they  assumed  to  act; 
(5)  that  such  municipal  officers  will  have  no 
authority  to  act  until  after  an  annual  meeting 
of  the  town  to  be  held  subsequently  to  March 
24,  1905,  at  which  no  vote  is  taken  to  regulate 
the  taking  of  clams  under  the  terms  of  the  stat- 
ute of  1905. 

(Official.) 

Argued  Statement  from  Supreme  Judicial 
Court,  Knox  County. 

Action  by  the  state  against  Ulysses  T,  Wal> 
lace.    Complaint  dismissed. 

Complaint  for  taking  clams  within  the  lim- 
its of  the  town  of  Cushing,  Knox  county,  con- 
trary to  the  regulations  of  the  municipal  of- 
ficers of  Cushing  assuming  to  act  under  Pub. 
Laws  1906,  p.  175,  c.  161.  The  matter  came 
on  for  hearing  at  the  January  term,  1906,  of 
the  Supreme  Judicial  Court,  Knox  county,  at 
which  time  an  agreed  statement  of  facta  was 
filed  and  the  case  was  sent  to  the  law  court, 
for  that  court  to  render  such  Judgment  as 
the  law  and  evidence  required.  The  case 
does  not  show  bow  the  matter  reached  the 
Supreme  Judicial  Court,  but  probably  cm  ap- 
peal from  the  court  or  magistrate  huuing  the 
warrant 
.  The  case  appears  in  the  opinion. 
Argued  before  WHITBHOUSB,  SAVAGE, 
POWERS,  PBABODY,  and  SPEAR,  JJ. 

Philip  Howard,  Co.  Atty„  for  the  State. 
Rodney  I.  Thompson,  for  defendant 

PEABODT,  J.  This  was  a  complaint  fbr 
taking  clams  within  the  limits  of  the  town  of 
Cushing,  contrary  to  the  regulations  of  the 
municipal  officers  assuming  to  act  under  Pub. 
Laws  1905,  p.  175,  c.  161.  The  case  comes 
before  this  court  on  an  agrreed  statement  of 
facts. 

The  act  of  the  Legislature  Is  as  follows: 
"Towns  at  their  annual  meetings  may  fix  the 
times  in  which  clams  may  be  taken  within 
their  limits,  and  the  prices  for  which  its  mu- 
nicipal officers  shall  grant  licenses  or  permits 
therefor,  and  the  number  to  be  granj^^;  ,^d 
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when  not  ao  recnlated  by  vote  tbe  mtmidpal 
officers  may  fix  tbe  time*  and  prices  for  which 
permits  shall  be  granted,  and  the  number  to 
be  granted.  No  person  shall  take  clams  with- 
in tbe  Umlta  of  any  towns  having  ao  regulated 
the  taking  of  clams,  without  first  obtaining  a 
written  license  or  permit  from  the  municipal 
officers  of  sucb  town,  unless  the  clams  are 
for  the  consumption  of  himself  and  family, 
or  for  the  consumption  or  use  of  inhabitants 
of  the  town  or  any  person  temporarily  resi- 
dent therein.  Whoever  takes  clams  contrary 
to  the  provisions  of  this  section,  shall  for 
each  offense  be  fined  not  more  than  ten  dol- 
lars, or  tmprlsoned  not  more  than  tliirty 
days.** 

This  act  was  approved  on  the  24tb  day  of 
March,  1906,  and  took  effect  on  approval. 
Tbe  annual  town  meeting  was  held  March  18, 
1906.  On  April  16,  1905,  the  municipal  of- 
flcera  of  Cusbtng  voted  to  issue  not  to  exceed 
ISO  licenses  to  lesldents  of  tbe  town  of  Gusb- 
Ing,  and  alao  voted  not  to  issue  licenses  to 
nonresidents  of  tbe  town.  Tbe  defendant 
was  a  resident  of  the  town  of  Friendship. 
Tbe  complaint  alleged  that  the  defendant 
totlk  dams  within  the  limits  of  the  town  of 
Cusbtng  on  the  26th  day  of  October,  1805, 
and  it  was  further  alleged  and  admitted  that 
tbe  clams  were  not  dug  for  the  consumption 
of  defendant  and  family,  or  for  tbe  consump- 
tion of  inhabitants  of  Gushing,  or  any  person 
tnnporarlly  resident  therein. ' 

The  two  contentions  of  the  defendant  are, 
first,  that  the  action  of  tbe  municipal  officers 
could  be  of  no  force  because  their  right  to 
act  depended  wholly  upon  wbetber  the  town 
bad  taken  or  omitted  to  take  action,  and  that 
tbe  town  could  not  take  action  under  a  stat- 
ute which  was  not  enacted  untU  after  tbe 
date  of  tbe  meeting;  second,  that  tbe  statute 
and  tbe  regulation  of  the  municipal  officers  by 
discriminating  in  favor  of  citizens  of  tbe  town 
denied  to  other  dtisens  of  tbe  state  the  equal 
protection  of  tbe  law. 

It  la  unnecessary  to  consider  the  questions 
raised  by  tbe  second  defense,  as  a  true  con- 
struction of  the  etfttute  Indicates  tliat  the  ac- 
tion of  the  municipal  officers  was  without  au- 
thority. It  is  a  recognized  rule  that  a  penal 
statute  is  to  be  construed  strictly  In  favor  of 
the  rights  of  a  respondent  "A  statutory  of- 
fense cannot  be  coated  1^  Inference  or  im- 
plication, nor  can  tbe  effect  of  a  penal  statute 
be  extended  beyond  tbe  plain  meaning  of  tbe 
language  used."  State  v.  Bunker,  88  Me. 
887,  67  AtL  96. 

Another  reason  for  a  strict  construction  of 
the  present  act  is  that  it  relates  to  the  delega- 
tion of  a  power  which  is  primarily  vested  in 
tbe  Legislature,  that  of  controlling  the  sub- 
ject of  seashore  fisheries.  Sucb  statutes  are 
as  a  general  rule  strictly  construed.  26  Am. 
*  Eng.  Bnc.  of  Law  (2d  Ed.)  665 ;  20  Am.  & 
Bug.  Enc.  of  Law  (2d  Ed.)  U40. 

It  is  clear  from  tbe  language  of  tbe  act  of 
1905,  if  it  stood  alone,  tbat  tbe  munidpal 
officers  bad  no  authority  to  act  until  after  an 


annual  meeting  of  tbe  town  at  which  no  ac- 
tion had  been  taken.  At  the  annual  meedng 
of  tbe  town  which  was  held  11  days  prior  to 
the  enactment  of  this  law  action  might  have 
been  taken  under  the  similar  provisions  of  the 
statute  then  existing  (Rev.  St  c  41,  {  84), 
'but  under  tbat  statute,  if  the  town  did  not 
act  »o  authority  was  otherwise  delegated, 
and  no  action  could  be  taken  until  the  fol- 
lowing year.  In  other  terms  tbe  statute  was 
materially  different  from  tbe  one  substituted 
for  and  repealing  It  In  1905.  Tbe  nonaction 
of  tbe  town  at  this  annual  meeting  was 
equivalent  to  an  affirmative  action  in  favor  of 
the  free  taking  of  clams  in  tbe  town  of  Gush- 
ing during  tbe  ensuing  year.  Tbe  omission 
to  act  was  not  made  in  contemplation  of  any 
power  then  in  the  munlciiwl  officers  to  regu- 
late tbe  taking  of  clams.  A  strict  construction 
of  the  language  of  tbe  new  act  as  well  as  a 
reasonable  Interpretation  of  tbe  words,  does 
not  indicate  a  legislative  Intent  to  delegate 
to  tbe  municipal  officers  authority  to  reverse 
the  will  of  the  inhabitants  of  the  town,  but 
only  an  Intention  to  give  the  municipal  officers 
power  to  act  after  the  town  had  exercised 
its  option,  with  tbe  knowledge  that  on  failure 
to  act  tbe  subject  would  devolve  upon  the 
municipal  officers.  It  follows,  therefore,  that 
they  bad  no  authority  to  act  tmder  this  stat- 
ute until  after  an  annual  meeting  of  the  town 
held  subsequently  to  the  24tb  day  of  March, 
1905,  at  which  no  vote  was  taken  to  regulate 
the  taking  of  clams  under  tbe  terms  of  this 
statute.  The  act  of  tbe  respondent  charged 
In  tbe  complaint  violated  no  law. 
Complaint  dismissed. 

(lot  u*.  XU) 

IRELAND  et  aL  v.  WHITB. 

(Supreme  Judicial  Court  of  Maine.    Dee:   18, 
190«.) 

1.  NoTKS— VAUDrrr— Lsoai,   Ihcompbtshot— 
BuKocK  or  Pboov. 

The  law  generally  presnmes  mental  sound- 
ness, and,  when  legal  incompetency  is  alleged 
for  the  purpose  of  showing  that  an  Instrument 
creating  an  obllntion  by  Its  terms  is  thereby 
invalid,  such  legaJ  Incompetency  must  be  proved 
by  a  preponderance  of  evidence,  and  the  bnrden 
of  proving  the  same  rests  npon  the  defendant 

TEld.  Note. — For  canes  in  point,  see  Cent  Dig. 
vd.  20.  Evidence,  {  83.] 

2.  BviDBNCE— Opiriors— Mkhtai.  Pajpaoitt— 
Physicians. 

Skillful  and  reputable  physicians,  aIthou|$ 
not  experts  upon  the  subject,  may  testify  to 
the  mental  condition  of  their  patients  when  they 
bave  adeguate  opportunity  of  observing  ana 
Judging  of  their  mental  qualities.  Such  condi- 
tion tentifled  to  Is  a  fact  observed,  which  differs 
from  a  condoaion  as  to  leial  snfScIenCT  or  i» 
sufficiency  of  mental  capacity  to  be  deduced  in 
each  case  frovi  facts  proved,  under  correct  rules 
of  law. 

[Ed.  Note.— For  eases  in  point  see  Cent  Dig. 
vol  20,  Evidence,  |  219&1 

&  Sake. 

In  the  case  at  bar  the  deceased  Intestate 
In  her  lifetime  made  and  delivered  a  certain 
promismry  note  payable  after  ber  death,  and 
on  which  said  note  suit  was  brought  against  hei 
administrator.    The  defendant  contended,  among 
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other  things,  that  his  intestate  was  of  unsound 
mind  at  the  time  she  executed  the  note.  The 
presiding  justice,  against  the  objection  of  the 
plaintiffs,  admitted  a  part  of  the  testimony  of 
two  physicians  engaged  in  the  general  practice 
of  medicine,  and  who  had  attended  the  Jeceased 
intestate  professionally,  in  reference  to  the  men- 
tal capacity  of  the  deceased  intestate.  Heli^^ 
that  the  raling  of  the  presiding  justice  admitting 
this  testimony  was  correct. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  %  2198.] 

4.  Notes— AoTioNB—EviDENCB—SurFiciBHOT. 
The  jury  specially  found  that  the  deceased 
intestate  was  oi  unsound  mind  at  the  time  she 
executed  the  note.  Held,  that  the  jury  did  not 
err  in  this  finding,  and  that  the  general  verdict 
for  the  defendant  must  be  sustained. 
(Official.) 

Exceptions  from  Supreme  Judicial  Court, 
Androscoggin  County. 

Action  by  A.  M.  Ireland  and  others  against 
Jordan  White,  administrator.  Verdict  for  de- 
fendant, and  plaintiffs  more  for  a  new  trial 
and  except  to  rulings  of  the  court.  Motion 
and  exceptions  overruled. 

Assumpsit  on  a  certain  promissory  note 
against  Jordan  White  as  administrator  of  the 
estate  of  Melinda  P.  Tarbox,  late  of  Lewis- 
ton,  deceased  intestate.  This  note  was  for 
the  sum  of  $500  and  was  given  by  Mrs.  Tar- 
box on  the  29tb  day  of  October,  1902,  to  one 
Jason  Russell,  and  was  payable  after  her 
deatli.  After  tbe  death  of  Mrs.  Tarbox  tlw 
payee,  Mr.  Russell,  sold  and  transferred  tbla 
.note  to  the  plaintiffs. 

.  Tried  at  the  January  term,  1906,  of  the  Su- 
preme Judicial  Court,  Androscoggin  county. 
The  defendant's  pleadings  set  up  three  de- 
fenses, viz.:  "First,  that  Mrs.  Tarbox  did 
not  sign  the  note;  second,  that,  if  she  did 
sign  it,  she  was  Induced  to  do  so  by  fraud; 
and,  third,  that  at  the  time  of  said  signing, 
if  she  did  sign  it,  she  was  of  unsound  mind." 

The  jury  was  instructed  to  make  special 
findings,  and  in  accordance  therewith  found 
that  Mrs.  Tarbox  did  sign  the  note,  that  there 
.  >va8  no  fraud,  but  that  at  tbe  time  of  signing 
the  note  she  was  of  unsound  mind. 

The  general  verdict,  therefore,  was  for  tbe 
defendant 

The  plaintiffs  then  filed  a  general  motion 
for  a  new  trial.  The  plaintiffs  also  took  ex- 
ceptions to  certain  rulings  of  tbe  presiding 
lustice  during  the  trial  admitting  certain  tes- 
timony of  certain  physicians  who  bad  attend- 
ed Mrs.  Tarbox  professionally. 

The  case  Is  fully  stated  in  the  opinion. 

(Memorandum:  One  of  the  justices  sitting 
at  the  term  of  tbe  law  court  at  which  this 
case  was  argued  did  not  sit  in  this  case,  being 
disqualified  under  the  statute  by  reason  of 
having  ruled  therein  at  nisi  prlus.) 

Argued  before  WHITEHOUSB,  POWERS, 
PEABODY,  and  SPEAR,  JJ. 

Edgar  M.  Brlggs,  for  plaintiffs.  McOU- 
licnddy  ft  Morey,  for  defendant. 

PEABODT,  J.  The  plaintiffs  bring  this 
action  against  the  administrator  of  the  es- 


tate of  Melinda  P.  Tarbox,  late  of  Lewiston, 
in  the  county  of  Androscoggin,  deceased  in- 
testate, on  a  promissory  note  alleged  to  tiave 
been  given  by  the  intestate  In  her  lifetime 
to  Jason  RusselL 

The  note  is  as  follows: 

"Lewiston,  October  29.  1902. 

"For  value  received  I  promise  to  pay  Jason 
Russell  or  order  the  sum  of  five  hundred 
dollars  payable  after  my  death  with  interest. 
"Melinda  P.  Tarl>ox. 

Indorsed:    "Jason  Russell." 

Melinda  P.  Tarbox  died  In  March,  1904^ 
aged  about  80  years.  After  her  death  Jasoo 
Russell  sold  and  transferred  the  note  in  salt 
to  tbe  plaintiffs,  who  seasonably  gave  notice 
to  tbe  defendant,  who  had  been  duly  appoint- 
ed and  had  qualified  as  administrator  of  tbe 
promisor's  estate. 

Three  defenses  are  made  under  the  plead- 
ings: First,  that  Mrs.  Tarbox  did  not  sign 
the  note;  second,  that.  If  she  did  sign  it,  she 
was  induced  to  do  so  by  fraud;  and,  tblrd, 
that  at  the  time  of  signing,  if  she  did  sign  It, 
she  was  of  unsound  mind.  Tbe  Jury  were 
directed  to  make  special  findings  on  each  of 
these  points.  They  found  that  she  did  sign 
tbe  note,  that  there  was  no  fraud,  and  that 
at  the  time  of  said  signing  she  was  of  un- 
sound mind. 

The  verdict  was  for  the  defendant,  and  the 
case  comes  before  this  court  on  the  plalntlfFs' 
motion  for  a  new  trial,  and  exceptions  to  the 
ruling  of  tbe  presiding  justice  allowing, 
against  tbe  plaintiffs'  objection,  part  of  tbe 
testimony  of  two  physicians  engaged  in  the 
general  practice  of  medicine  in  reference  to 
the  mental  capacity  of  the  deceased  promisor. 
Dr.  Ward  J.  Renwlck,  who  resided  In  Auburn 
and  had  been  engaged  in  practice  as  a  physi- 
cian and  surgeon  for  nearly  10  years,  attended 
Mrs.  Tarbox  professionally,  visiting  her  on 
the  1st  day  of  November,  1902,  and  saw  her 
four  times  as  his  patient  In  answer  to  ques- 
tions, among  others  asked  by  the  defendant's 
attorney  objected  to  by  the  plaintiffs,  he  gave 
the  following  testimony: 

"Q.  What  did  you  observe  as  to  her  mental 
condition;  that  Is,  getting  at  her  mental  con- 
dition by  talking  to  her  and  her  answers  and 
what  she  said  in  response  to  the  questions? 

"A.  I  observe  that  her  mental  condition 
was  very  much  Impaired. 

"Q.  Can  you  tell,  doctor,  whether  her  an- 
swers to  your  questions  were  wandering  or 
not  whether  or  not  they  would  meet  your 
questions? 

"A.  I  should  say  that  they  wouldn't  meet 
my  questions.    Very  Incoherent. 

"Q.  Was  her  trouble  chiefiy  in  her  mind  or 
in  her  body? 

"A.  I  couldn't  answer  that  question.  I 
should  say  both. 

"Q.  Was  there  anything  about  her  case, 
as  you  observed  It  then,  to  Indicate  that  her 
condition  was  one  that  came  upon  her  sud- 
denly, the  Ist  day  of  November,  or  whether 
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It  bad  been  a  gradnal  transfer  In  her  mind 
to  reaching  that  point? 

"A.  It  had  been  gradnal. 

"Q.  Were  the  conditions  you  observed  on 
the  lat  day  of  November,  1902,  chronic  con- 
ditions or  acute  conditions? 

"A-  Chronic." 

Dr.  George  W.  Curtis,  of  Lisbon  Falls,  a 
physician  and  surgeon  of  21ii4  years'  practice, 
who  was  called  to  attend  Mrs.  Tarbox  the 
Ist  day  of  December,  1902,  and  made  an  ex- 
amination and  diagnosis  of  her  case,  testified 
In  answer  to  questions,  among  others,  ask- 
ed by  the  defendant's  attorney  and  objected 
to  by  the  plaintiffs,  as  follows: 

"Q.  Should  you  say  the  condition  of  her 
mind  that  you  bave  described  was  a  condi- 
tion that  was  acute  or  was  It  a  chronic  con- 
dition? 

"A.  It  seemed  to  me  like  a  senile  trouble 
coming  on  gradually." 

The  bin  of  exceptions  relates  solely  to  the 
ruling  of  the  presiding  justice  admitting  this 
testimony  of  the  two  physicians. 

The  motion  for  a  new  trial  applies  only 
to  the  finding  of  the  Jury  that  the  maker  of 
the  note  was  at  the  time  of  signing  of  un- 
sound mind.  The  other  special  findings  were 
In  favor  of  the  platutlfFs. 

There  Is  no  complaint  that  the  charge  of 
the  presiding  Justice  did  not  fully  present 
the  rules  of  law  by  which  the  mental  com- 
petency of  the  promisor  of  the  note  In  ques- 
tion was  to  be  determined  upon  the  evidence 
submitted  to  the  Jury.  The  evidence  bearing 
upon  this  question  presented  incidents,  acts, 
and  conditions  contradictory  in  tendency, 
but  the  Jury  from  the  whole  history  of  the 
mental  condition  of  Mrs.  Tarbox,  shortly  be- 
fore and  shortly  after  she  signed  the  note, 
decided  that  she  was  Incompetent. '  The  testl- 
liiony  of  the  physicians  referred  to,  whether 
legally  admissible  or  not,  constituted  a  part 
of  the  defendant's  evidence,  which  the  Jury 
must  have  found  was  of  greater  weight 
than  the  opposing  evidence  offered  by  the 
plaintiffs.  The  law  generally  presumes  men- 
tal sotmdness,  and,  when  legal  Incompetency 
Is  alleged  for  the  purpose  of  showing  that 
an  Instrumoit  creating  an  obligation  by  its 
terms  is  thereby  invalid.  It  must  be  proved 
by  a  preponderance  of  evidence.  This  being 
a  substantive  defense  to  the  note,  the  burden 
of  proving  It  rests  upon  the  defendant.  The 
paper  Itself,  although  found  by  the  Jury  not 
to  be  fraudulent,  does  not  appear  to  be  an 
ordinary  commercial  transaction.  It  was 
given  for  $500,  while  the  actual  valuable 
consideration  for  which  It  was  given  was 
money  loaned  to  her  by  the  payee  to  the 
amount  of  $100,  and  was  made  payable  aft- 
er her  death.  The  explanation  as  to  its 
amount  and  terms  given  by  the  payee  Is  that 
she  wanted  to  do  somethlug  for  him  and  his 
family ;  that  she  wanted  them  to  have  some- 
thing out  of  her  estate.  Several  witnesses 
acquainted  with  her  testify  to  acts  and  con- 
versations contemporaneous   with   the   date 


of  the  note  which  they  noticed  as  unusual, 
and  Indicating  changes  In  Mrs.  Tarbox's  per- 
qmal  habits  and  mental  condition.  For  ex- 
ample, that  she  was  at  one  time  found  sit- 
ting down  close  to  the  track  of  the  electric 
railroad,  near  the  cemetery,  and  remained 
there  until  the  motorman  stopped  the  car 
and  asked  her  if  she  was  going  to  Lewlston, 
to  which  she  replied  she  guessed  so,  and  was 
then  helped  on  to  the  car.  When  a  tenant 
went  to  pay  her  his  rent,  she  did  not  appear 
to  know  who  be  was.  At  another  time  when 
rent  was  paid  to  ber  she  offered  a  receipt 
so  Indefinite  that  another  was  made  for  her 
to  sign,  although  she  had  been  accustomed 
to  collect  her  rents  and  give  sutticlent  re- 
ceipts; that  ber  manners  at  table  Indicated 
a  change ;  that  her  replies  to  questions  In  re- 
gard to  ber  property  and  business  affairs 
showed  forgetfulness  and  failure  to  compre- 
hend, making  repeated  explanations  neces- 
sary. When  acquaintances  called  who  had 
been  accustomed  to  visit  her,  she  failed  to 
appreciate  what  was  said  to  her,  and  that 
at  times  she  seemed  to  understand,  and 
then  ber  mind  would  be  right  off.  The  testi- 
mony of  the  doctors  stated  in  the  bill  of  ex- 
ceptions, and  also  that  not  objected  to,  show 
that  her  talk  was  disconnected  and  Incoher- 
ent, and  that  her  condition  of  mind  indicat- 
ed senile  decay.  Opposing  testimony  was 
offered  by  the  plaintiffs  of  witnesses,  even 
more  numerous,  who  had  transacted  ordi- 
nary business  with  M,ta.  Tarbox  not  long 
previous  to  the  date  of  the  note,  shows  that 
she  borrowed  money  to  pay  taxes  to  save 
Interest,  for  which  she  gave  her  note  and 
paid  It  In  small  amounts,  and  contracted  and 
paid  milk  and  grocery  bills;  that  about  the 
date  of  the  note  a  deacon  of  the  Friend's 
Church,  of  which  Mrs.  Tarbox  was  a  member, 
called  upon  her,  when  she  remarked  that  he 
had  not  been  to  see  her  lately,  and  said  that 
she  would  like  to  hear  about  the  church; 
that  ber  conversation  was  connected  and  re- 
sponsive to  his  questions;  that  a  short  time 
previous  she  made  an  exhortation  In  churcli, 
apd  he  did  not  see  that  she  was  any  differ- 
ent from  what  she  had  always  been.  The 
pastor  of  the  church,  who  had  known  her  for 
20  years  and  had  visited  her  frequently, 
stated  that  be  did  not  discover  any  differ- 
ence In  her  except  that  she  was  more  feeble, 
more  tottering,  and  she  was  growing  old. 
The  pastor's  wife  saw  Mrs.  Tarbox  In  Sep- 
tember, 1902,  and  testified  that  she  was  In- 
quiring about  the  church  and  seemed  very 
much  interested  In  It;  "she  always  wanted 
us  in  the  berry  time  to  go  down  and  get  ber- 
ries," meaning  In  ber  garden,  and  said  that,. 
"when  they  were  ripe,  she  should  want  us 
to  go  down  Just  the  same" ;  that  she  noticed 
nothing  different  In  her  understanding  con- 
versation from  what  It  had  always  been. 
Dr.  A.  F.  McAllister,  who  had  been  a  prac- 
ticing physician  between  23  and  24  years, 
who  had  lived  In  Lewlston  about  8  years, 
and  who  lived  opposite  the  residence  of  MraC 
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Tarbox,  testifies  that  she  called  at  bis  bouse 
(onr  or  six  months  after  her  hosband's  death 
In  1901.  She  spoke  about  being  lonesome  and 
mlashig  the  care  and  attention  her  husband 
had  given  her  during  his  life.  ,He  noticed 
nothing  in  her  appearance  mentally  out  of 
the  usual '  line.  Her  conversation  was  con- 
nected from  anything  he  noticed,  and  that 
her  answers  were  entirely  responsive  to  the 
questions  which  he  asked.  This  testimony 
offered  by  the  plaintiff  was  consistent  with 
the  theory  of  the  mental  soundness  of  Mrs. 
TarlMZ,  but  there  is  nothing  In  its  nature 
so  Inconsistent  with  the  existence  of  senile 
impairment  of  her  mind  which  the  defendant 
claims  was  manifested  by  her  acts  and  con- 
duct observed,  on  different  occasions,  by  the 
witnesses  called  by  him,  as  to  show  that  the 
verdict  of  the  Jury  was  clearly  wrong.  It 
is  difficult  to  determine  in  all  cases  where 
there  Is  decay  of  the  mental  faculties  In 
old  age  whether  there  is  disease  of  the  mind 
which  would  render  the  individual  affected 
incompetent  to  transact  ordinary  business, 
or  mere  feebleness  of  the  mental  faculties 
which  would  not  prevent  the  mind  .  from 
acting  normally.  No  experts  have  been  call- 
ed to  explain  the  distinction  in  this  case, 
but  attending  physicians  have  testified,  not 
only  in  the  same  manner  as  the  other  wit- 
nesses have  testified  to  acts  and  conditions 
observed  by  them,  but  have  been  allowed 
to  state  the  facts  which  they  observed  and 
discovered  by  their  examinations  Indicated 
as  tp  the  condition  of  the  patient's  mind; 
and  we  see  no  reason  to  disturb  the  verdict 
of  the  jury  as  being  against  the  weight  of 
evidence.  We  now  consider  the  exceptions 
to  the  admission  of  the  opinions  of  the  phy- 
sicians called  by  the  defendant,  formed  from 
what  they  observed  as  to  the  mental  condi- 
tion of  Mrs.  Tarbox.  The  testimony  of  Dr. 
Renwlck  is  distinctly  admissible  on  the  au- 
thority of  Fayette  v.  ChestervlUe,  77  Me.  28, 
S2  Am.  Rep.  741,  and  Hall  v.  Perry,  87  Me. 
368.  33  AtL  160,  47  Am.  St.  Rep.  352,  in  which 
it  Is  held  that  skillful  and  reputable  physi- 
cians, although  not  experts  upon  the  BUt>- 
ject,  may  testify  to  the  mental  condition  of 
their  patients  when  they  have  adequate  op- 
portunity of  observing  and  judging  of  their 
mental  qualities,  and  that,  having  had  op- 
portunity to  observe  the  manifestation  of 
the  mental  disease,  they  may  testify  as  to 
Its  nature.  The  condition  testified  to  is  a 
fact  observed,  which  differs  from  a  conclu- 
sion as  to  legal  sufficiency  or  insufficiency 
of  mental  capacity  to  be  deduced  in  each  case 
from  facts  proved  imder  correct  rules  of 
law. 

The  testimony  of  Dr.  Curtis  must  be  con- 
sidered admissible  by  the  same  rule.  Un- 
der the  strict  procedure  applicable  to  bills 
of  exceptions  we  are  not  to  Infer  the  exist- 
ence or  nonexistence  of  facts  necessary  to 
support  an  exception.  Prejudicial  error  must 
be  shown.    It  does  not  appear  by  the  bill  of 


exceptions  in  this  case  tbat  Uie  facta  and 
observations  upon  which  Dr.  Cnrtto  based, 
his  opinion,  "it  seemed  to  me  like  a  senile 
trouble  coming  on  gradually,"  were  limited 
to  a  single  professional  visit  Fayette  t. 
ChestervlUe,  supra;  McKown  ▼.  Powers, 
86  Me.  291,  29  Atl.  1079;  Toole  v.  Bearce. 
91  Me.  209,  89  AU.  658.  Oar  conclusion  Is 
that  tlie  exceptions  cannot  be  sustained. 

Motion  overruled. 

Ebcceptlons  overruled. 


STETTSON  et  al. 
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(Supreme   Judicial  Court  of  Maine.    Dec.  12, 
1906.) 

1.  Entbt,   Writ  or  — BvinKNCB  — Pbescmp- 

TXONS. 

The  legal  presumption  is  that  by  a  deed  of 
conveyance  of  land,  duly  executed  and  recorded, 
the  title  passed,  that  the  grantor  had  sufficient 
title  to  enable  him  to  convey,  and  that  the  seisin 
and  the  title  correspond  with  each  other. 

2.  Sauk— Issues,  Pnoor  and  Vasianck— Mat- 

TEBS  TO  BR  PbOVED. 

The  plaintiff  in  a  real  action  is  bound  to 
prove  his  alle^tions  of  seisin  within  20  years. 
To  disprove  this  allegation,  the  defendant  under 
the  general  issue  may  show  title  in  a  third  party 
under  whom  he  does  not  claim.  Such  evidence 
is  received,  not  for  the  purpose  of  showing  a 
better  title  in  the  tenant,  but  to  show  no  title  in 
the  demandant  within  the  20  years.  If  seisin 
within  20  years  ia  shown  by  the  plaintiff,  the 
defendant  under  the  general  issue  cannot  show 
a  subsequent  conveyance  to  a  third  party  nnder 
whom  he  does  not  claim. 

TEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  18,  Entry.  Writ  of.  8§  35,  36.] 

3.  Ptjbuo  liANDB— Disposal  by  Statb— Stat- 
TjTOBt  Phovision. 

Pub.  Laws  1880,  p.  1262,  e.  480,  i  2,  em- 
powered the  land  atcent  to  select  and  designate 
for  public  uses  1,000  acres  of  land  to  average 
in  quality  and  situation  in  each  township  which 
is  or  may  be  surveyed  into  small  lots  for  sale 
or  settlement. 

Held,  that  a  township  which  had  been  sur- 
veyed for  sale  into  lots  mostly  of  670  acres 
each  fell  within  this  description. 

4.  Saick  — Retubn  of  Lard  Agent  —  Sutfi- 

OIEKOT. 

The  land  agent's  .retnm  stated  that  he  had 
selected  land  of  an  average  value  with  the  rest 
of  the  township. 

Held,  that  this  showed  a  substantial  compli- 
ance wiUi  Che  requirements  of  the  statute. 

Held,  also,  that  the  land  agent  was  made  the 
judge  of  the  quality  and  situation  of  the  land, 
and  that  hia  decision  made  in  good  faith  cannot 
be  reviewed  or  reversed. 
6.  Taxation  —  Pbopebtt    Liabi.k  —  Pobuo 

Land. 

There  never  has  been  in  this  state  any  au- 
thority in  law  for  taxing  the  soil  of  the  public 
lots  or  reserved  lands,  while  the  fee  to  the  same 
'  is  held  in  trust  by  the  state. 
6.  Entbt,  Writ  ob^Titlk  of  Piaintiff. 

In  Older  to  recover  in  a  writ  of  entry,  the 
demandant  must  prove  not  only  a  right  of 
entry  at  the  time  of  the  commencement  of  his 
action,  hut  also  such  an  estate  in  the  premises 
as  he  has  alleged. 

(Ed.  Note.— For  cases  hi  point,  see  Cent  Die. 
vol.  4.'i.  TnxaUon,  i  301 ;  voL  IS,  Entry,  Writ 
of.  S  38.] 
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Report  from  Supreme  Judicial  Court, 
Frauklln  County. 

Action  by  Edward  StetBon  and  others 
against  Edward  Orant  and  others.  Judg- 
ment for  defendants. 

Real  action.  Writ  dated  September  6, 1905. 
The  declaration  In  the  plaintiff's  writ  la  as 
follows : 

"In  a  plea  of  land  wherein  the  aald  plalji- 
tUTs  demand  against  the  satd  defendants  the 
possession  of  a  certain  lot  or  parcel  of  land, 
situate  In  township  numbered  3,  range  4,  In 
Franklin  county,  and  bounded  and  described 
as  follows,  to  wit :  Commencing  on  the  south 
line  of  said  township  at  a  point  two  miles 
from  the  southwest  comer;  thence,  norther- 
ly, parallel  with  the  west  line  of  said  town- 
ship to  Kennebago  Lake,  so  called,  thence.  In 
a  southeasterly  direction,  following  the  shore 
of  said  Kennebago  Lake,  to  the  south  line 
of  said  township;  thence,  westerly,  on  the 
south  line  of  said  township,  to  the  point  be- 
gun at  Whereupon  the  said  plaintiffs  say 
that  they  were  lawfuUy  seised  of  the  de- 
manded premises  with  the  appurtenances  In 
their  demesne  as  of  fee  simple  within  20 
years  last  past  and  ought  now  to  be  in  the 
quiet  possession  thereof,  but  that  the  said 
defendants  hare  since  unjustly  entered  and 
bold  the  plaintiffs  out" 

Plea,  the  general  Issue,  with  brief  state- 
ment as  follows:  "That  the  defendants 
claim  the  right  to  the  possession  of  the  laud 
described  In  the  writ  at  the  date  of  the  writ, 
and  also  claim  to  have  been  In  rightful  pos- 
session thereof  for  the  purpose  of  occupying 
the  same  with  sporting  camps,  and  have 
occupied  the  same  vyith  sporting  camps,  by 
virtue  of  and  under  the  authority  vested  in 
them  by  a  certain  permit  or  lease  thereof 
granted  by  Edgar  E.  Ring,  land  agent  of  the 
state  of  Maine,  for  and  In  behalf  of  the 
state  of  Maine,  to  Ed.  Grant  &  Sons,  dated 
October  28,  1904,  for  the  term  of  one  year,  to 
wit  from  November  1,  1904,  to  November  1, 
1005,  and  defendants  claim  still  to  be  right- 
fully in  possession  under  a  like  penult  for 
the  succeeding  year." 

Tried  at  the  February  term,  1906,  of  the 
Supreme  Judicial  Court  Franklin  county. 
At  the  conclusion  of  the  testimony,  by  agree- 
ment of  the  parties,  the  case  was  reported  to 
the  law'  court  for  decision  upon  so  much  of 
the  evidence  "as  Is  legally  admissible  or  as 
to  which  objection  has  been  waived." 

The  case  fully  appears  .In  the  opinion. 

Argued  before  WHITEHOUSE,  SAVAQB, 
POWERS,  PEABODY,  and  SPEAR,  JJ. 

Frank  W.  Butler  and  Joseph  C.  Holman, 
for  plaintiffs.  B.  E.  Richards,  H.  F.  Beedy, 
and  Fremont  B.  Timberlake,  for  defendants. 

POWERS,  J.  This  is  a  real  action  report- 
ed to  the  law  court  for  decision.  The  writ 
is  dated  September  6,  1905,  and  the  demand- 
ed premises  are  a  part  of  lot  33  In  township 
8,  range  4  W.  B.  K.  P.,  in  Franklin  county, 
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according  to  the  survey  of  Uriah  Holt  made 
in  1835.  In  1860  the  sooth  half  of  the  town- 
ship was  again  surveyed  into  lots  by  Jona- 
than Russ,  and  the  demanded  pronlses  are 
the  same  as  lot  14B  of  this  survey. 

The  plea  Is  the  general  Issue,  with  a  brief 
statement  that  the  defendants  claim  the 
right  to  possession  of  the  demanded  premises 
and  to  have  been  In  rightful  possession  there- 
of for  the  purpose  of  occupying  the  same 
with  sporting  camps  by  virtue  of  and  under 
the  authority  vested  in  them  by  certain  per- 
mits  or  leases  thereof  granted  by  the  land 
agent  of  the  state  of  Maine  for  and  in  behalf 
of  the  state.  Plaintiffs  derive  their  title  from 
duly  recorded  deeds  from  the  state  land 
agent  dated  September  1,  1866,  of  the  south  . 
half  of  the  township,  excepting  lots  146,  147, 
and  the  south  half  of  lot  185  according  to 
the  survey  of  Russ,  and  reserving  500  acres 
for  public  uses,  and  by  Intermediate  convey- 
ances. One  of  the  plaintiffs  appears  to  be 
a  grantee  in  one  of  these  state  deeds  and 
the  others  are  heirs  or  devisees  of  such 
grantees,  or  they  are  grantees  In  Intermedi- 
ate conveyances,  all  of  which  were  duly  re- 
corded. This  makes  a  prima  facie  case  for 
the  plaintiffs.  The  legal  presumption  Is  that 
by  a  deed  of  conveyance  of  the  land  duly  ex- 
ecuted and  receded,  the  title  passed,  that 
the  grantor  had  sufficient  seisin  to  enable 
him  to  convey,  and  that  the  seisin  and  the 
title  corre8];)ond  with  each  other.  Bletben  v. 
Dwlnel,  84  Me.  138;  Webster  v.  Calden,  66 
Me.  163. 

The  demandants,  however,  declare  on  their 
seisin  of  the  demanded  premises  within  20 
yean.  Tl>ey  are  bound  to  prove  the  seisin 
upon  which  they  count  and  it  is  competent 
for  the  defendants  under  the  general  issue 
to  disprove  this  allegation  of  seisin  by  show- 
ing title  in  a  third  party,  even  although  the 
defendants  do  not  claim  under  him.  If  seisin 
within  20  years  Is  shown  by  the  plaintiff  in 
a  writ  of  entry,  the  tenant  cannot  show  a 
subsequent  conveyance  by  the  plaintiff  to  a 
third  party  under  whom  the  tenant  does  not 
claim,  for  no  snch  issue  is  raised  In  the  case. 
He  may,  however,  always  show  that  the 
plaintiff  obtained  nothing  by  his  deed.  Un- 
der the  general  issue  the  question  is  who  has 
the  better  title.  The  demandant  must  recover 
on  the  strength  of  his  title,  not  on  the  weak- 
ness of  his  adversary's.  Possession  Is  bet- 
ter than  no  title.  Evidence  to  rebut  the  de- 
mandants' seisin  within  20  years  Is  received 
hot  for  the  purpose  of  proving  a  better  title  In 
the  tenant,  but  to  show  no  title  in  the  de- 
mandant within  that  time.  Stanley  v.  Per- 
ley,  5. Me.  369;  Bussey  v.  Grant  20  Me. 
281;  Warren  v.  Miller,  88  Me.  108;  Chaplin 
V.  Barker,  63  Me.  276 ;  Poor  v.  Larrabee,  68 
Me.  543;  Rowell  v.  Mitchell,  68  Me.  21; 
Bewes  v.  Coombs,  84  Me.  434,  24  Atl.  896. 

For  the  purpose  of  disproving  the  alleged 
seisin  of  the  plaintiff  within  20  years,  the 
defendants  claim  that  the  evidence  shows 
that  the  demanded  premises  are  a  puTpJolfQ 
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tbe  reserved  lands  In  tbe  townsblp  which 
were  duly  located  In  1836,  30  years  before 
the  deeds  from  the  state  land  agent  under 
which  the  plaintiffs  derive  title.  Certainly, 
If  this  contention  is  borne  out  by  the  evi- 
dence, tbe  land  agent  bad  no  authority  to 
sell  and  convey  tbe  public  lots,  and  no  title  In 
the  demanded  premises  passed  by  bis  deeds. 
'  In  1836  tbe  land  agent  made  the  following 
selection  and  designation  of  the  public  lots 
in  the  township: 

"Be  it  known  by  these  presents: 

"That  I,  John  Hodgdon,  agent  of  the  state 
of  Maine,  to  superintend  tbe  sale  and  set- 
tleipent  of  the  public  lands  by  tbe  antbority 
In  me  vested  by  tbe  laws  of  tbe  state,  do 
hereby  select  and  reserve  for  uses  by  tbe 
law  designated  In  township  number  three  of 
the  fourth  range  of  townships  west  of  Bing- 
ham's Kennebec  purchase  in  the  county  of 
Oxford,  lots  numbered  twenty-seven  and  thir- 
ty-three according  to  the  survey  and  return 
thereof  by  llriah  Holt  in  tbe  year  1835,  con- 
taining one  thousand  acres,  being  of  average 
value  with  the  rest  of  the  townsblp. 

"Given  under  my  band  this  second  day  of 
January  In  the  year  of  our  Lord  one  thousand 
eight  hundred  and  thlrty-slx. 

"John  Hodgdon,  Land  Agent" 

This  designation  was  made  under  Pnb. 
Laws  1830,  p.  1262,  c.  480,  {  2,  in  force  at 
that  time,  which  empowered  and  made  it  the 
duty  of  the  land  agent  "to  select  and  desig- 
nate one  thousand  acres  of  land  to  average 
in  Quality  and  situation  in  each  township 
which  Is  or  may  be  surveyed  in  small  lots 
for  sale  or  settlement  to  be  reserved  for  such 
public  uses."  This  selection  was  duly  record- 
ed in  tbe  Oxford  registry  of  deeds  on  Feb- 
ruary 4,  1836,  as  provided  by  the  last-named 
act 

The  first  objection  urged  Is  that  at  that 
time  the  township  bad  not  l>een  surveyed 
Into  small  lots  for  sale  or  settlement.  In 
1835  Uriah  Holt  was  directed  by  the  surveyor 
general  of  the  state  to  survey  and  lot  the 
townships  Into  sections  of  one  mile  square, 
so  that  no  section  should  contain  more  than 
700  acres,  and  to  divide  such  sections  as  were 
saitable  for  farming  Into  lots,  not  exceeding 
170  acres.  His  return  and  plan  showed  that 
he  lotted  It  mostly  into  sections  of  670  acres, 
although  some  of  tbe  blocks  on  account  of 
water  contained  less  than  that  amount  of 
land.  Block  33  contained  670  acres  and  block 
27,  exclusive  of  water,  327  acres,  so  that  the 
two  lots  selected  for  public  uses  together  con- 
tained exactly  1,000  acres  and  were  both  In  the 
south  half  of  the  town.  The  land  agent  was 
bound  to  select  and  designate  tbe  reserved 
lands  in  all  townships  that  had  or  might  be 
Surveyed  into  small  lots  for  sale  or  settlement. 
Small  lots  for  settlement  might  be  one  thing 
and  small  lots  for  sale  another.  This  distinc- 
tion was  recognized  by  the  Legislature  In 
1831  by  enacting  that  no  townships  should 
be  sold  until  the  land  suitable  for  farming 


should  be  surveyed  Into  lots  not  exceeding 
170  acres,  and  the  remaining  land  into  lots 
not  exceeding  700  acres.  Laws  1835,  p.  296, 
c.  192,  i  5.  This  state  was  selling  land  in 
large  quantities  by  townships  and  parts  of 
townships,  and  we  have  no  doubt  that  the 
township  bad  been  surveyed  into  small  lots 
for  sale  within  the  meaning  of  the  act  which 
directed  and  empowered  the  land  agent  to 
select  and  designate  the  public  lots. 

It  is  insisted,  however,  that  tbe  location  Is 
Invalid,  because  the  land  agent  was  directed 
to  select  "land  to  average  In  quality  and  sit- 
uation In  each  township,"  and  the  record 
shows  that  the  land  selected  was  "of  an  aver- 
age value  with  the  rest  of  said  townsblp." 
The  force  of  this  objection  depends  upon 
whether  there  Is  any  substantial  difference  in 
the  significance  of  the  statutory  language  and 
that  used  by  tbe  land  agent  We  are  unable 
to  discover  any.  In  speaking  of  wild  land, 
quality  includes,  not  only  the  soli,  but  the 
kind  and  amount  of  the  growth  upon  it 
and  situation  Includes  proximity  to  floatable 
streams  and  accesslblil^  for  operation  or  set- 
tlement upon  it  AH  these  elements  and  none 
other  determine  its  value.  Wild  land  which 
averages  in  quality  and  situation  with  other 
land  must  average  with  it  in  value,  and  land 
of  average  value  with  other  land  must  be 
of  average  quality  and  situation  with  it. 
The  terms  as  used  are  synonymous.  The  land 
agent  was  not  obliged  to  use  the  language 
of  the  statute  in  describing  his  acts.  He  was 
obliged  to  do  what  tbe  statute  authorized  bim 
to  do,  and  this  tbe  return  shows  that  he  did. 

Finally,  it  is  said  that  tbe  plans  filed  in 
the  case  show  that  the  land  selected  does 
not  average  in  quality  and  situation  with  the 
rest  of  tbe  township.  This  may  be  true,  but 
we  are  unable  to  discover  it  as  applied  to 
tbe  conditions  existing  70  years  ago,  when  the 
selection  was  made.  Even  if  true,  It  does 
not  authorize  this  court  to  review  or  reverse 
the  Judgment  of  the  land  agent  The  stat- 
ute made  bim  the  Judge  of  the  quality  and 
situation  of  the  land,  and  by  his  Judgment 
honestly  exercised,  both  tbe  state  and  its 
grantees  must  abide. 

The  township  is  wild  land,  and,  notwith- 
standing tbe  demanded  premises  are  a  part 
of  the  public  lots,  the  demandants  contend 
that  they  have  established  a  right  of  entry 
and  seisin  therein  by  the  payment  of  state 
and  county  taxes  thereon  under  Rev.  St.  c. 
9,  I  65,  formerly  chapter  162,  p.  192,  i  1,  Pub. 
Laws  1895.  It  is  there  provided  that  when 
a  person  claims  under  a  recorded  deed  de- 
scribing wild  land  taxed  by  tbe  state,  and 
the  records  of  the  State  Treasurer  show  that 
tbe  grantee,  his  heirs  or  assigns,  have  paid 
the  state  and  county  taxes  thereon  continu- 
ously for  20  years  subsequent  to  recording 
such  deed,  such  payment  shall  give  said  gran- 
tee or  person  claiming  as  aforesaid,  his  heirs 
or  assigns,  a  right  of  entry  and  seisin  in  the 
whole,  or  such  part  in  common  and  undivid- 
ed of  the  whole  tract  as  the  deed  state^^^tr^s 
Digitized  by  VjvJA  ' 
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the  munber  of  acres  &i  the  deed  li  to  the 
nnmber  of  acres  asseaaed.  Admitting  the 
aonndaesS'ttf  the  plaintiffs'  I^al  proposition, 
they  lall  by  their  evidence  to  eetabllsh  the 
alleged  fact  upon  which  It  Is  based.  The  only 
evidence  of  the  payment  of  state  and  county 
taxes  produced  Is  the  cotlflcate  of  the  State 
Treasurer  that  he  has  examined  the  xecorda 
of  Us  department  "so  far  as  relates  to  the 
payment  of  state  and  county  taxes  In  town- 
ship number  8,  range  4  W.  B.  K,  P.  Frank- 
lin county"  fnun  1881  to  1905,  both  inclusive, 
and  finds  that  said  taxes  have  been  paid  in 
fnll  continuously  by  tiie  plaintiffs  and  their 
predecessors  in  title.  There  is  nothing  here 
to  show  that  state  and  county  taxes  were 
either  assessed  or  paid  on  the  public  lota 
in  said  township.  There  never  was  any  au- 
tbority  in  law  for  assessing  any  such  taxes; 
and  the  presumption  Is  that  none  were  as- 
sessed. Since  April  26,  1897,  the  timber 
and  grass  upon  such  lots  have  been  taxed; 
bnt  the  soil,  the  fee  to  which  the  state  itself 
holds  In  trust  for  the  beneficiaries,  has  never 
been  subject  to  taxation.  There  Is  nothing 
in  the  certificate  of  the  State  Treasurer  to 
Indicate  that  any  such  extraordinary  and  un- 
anthorized  taxes  were  Imposed  upon  the  pub- 
lic lots  in  this  township.  It  simply  shows 
that  whatever  state  and  county  taxes  were 
imposed  in  the  township  have  been  paid  by 
the  demandants  and  their  grantors. 

The  evidence  shows  that  the  demandants 
have  a  right  to  cnt  and  carry  away  the  tim- 
ber and  grass  upon  the  public  lots.  Undoubt- 
edly they  have  a  right  of  mtry  for  this  par- 
pose.  This,  however.  Is  not  sufficient  to 
enable  them  to  maintain  this  writ  of  entry. 
They  have  alleged  in  their  writ  that  within 
20  years  last  past  they  were  seised  in  fee 
simple  of  the  premises.  l!bls  they  have  fail- 
ed to  prove.  Proof  of  both  the  right  of  entry 
at  the  time  of  the  commencement  of  the  ac- 
tion and  of  such  an  estate  In  the  premises  as 
they  have  alleged  is  necessary  before  they 
can  recover,  although  the  defendants  show 
no  title  in  themselves.  Rev.  St  c.  106,  !  8; 
Bawson  v.  Taylor,  57  Me.  343;  Hamilton  v. 
Wentworth,  58  Me.  101. 

The  plaintiffs  having  failed  to  show  any 
title  to  the  demanded  premises,  it  is  imnec- 
essary  to  determine  what,  if  any,  authority 
the  land  agent  may  have  to  lease  the  public 
lots  for  the  purpose  of  erecting  and  maintain- 
ing sporting  camps  upon  them. 

Judgment  for  the  defendants. 


a*  N. 
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(Snpreme  Court  of  New  Hampshire, 
borough.     April  2,  1907.) 

1.  Wiixa  —  Constbd'otioh  —  liiTK    Estates  — 
Tkubt. 

A  teitatrix  gave  to  each  of  her  two  daugh- 
ters "the  use"  of  certain  real  property  during 
life.    Held,  that  each  daughter  took  a  life  e»- 


Ute  in  the  real  property  itself,  and  there  was 
no  trust  created. 

[Ed.  Note<— For  eases  in  point,  see  Cent.  Dig. 
vol.  49,  Wills,  SI  1393-1397,  1575-1678.] 

2.  Same. 

Testatrix  gave  to  her  daughters  and  tiw 
survivor  of  them  during  life  "the  income  from 
all  the  rest" .  of  her  real  and  personal  estate, 
consisting  of  two  lota  of  land  havibg  buildings 
lipon  them.  Held,  that  the  intention  wag  to 
create  a  life  tenancy  in  the  property  itself,  and 
not  a  trust,  inasmuch  as  no  trustee  was  named, 
and  no  drcumstances  disclosed  tending  to  show 
why  the  testatrix  should  prefer  a  trust  to  a  life 
tenancy. 

[EM.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  49,  Wilis,  It  1393-1397,  1575-1578.] 

Transferred  from  Superior  Court  Hills- 
borough County;  Peaslee,  Judge. 

Bill  in  eqnity  by  Cyras  H.  Little,  trustee, 
against  Emily  F.  Colman  and  others,  for  di- 
rections in  respect  to  the  execution  of  a  will. 
Bill  taken  pro  confesso  and  transferred  with- 
out a  ruling  from  the  sui>erIor  court  Case 
discharged. 

This  was  a  friendly  suit,  brought  for  the 
purpose  of  settling  the  question  of  the  neces- 
sity of  further  service  by  the  trustee,  and  the 
defendants  did  not  appear  by  counsel.  The 
material  allegations  of  the  bill  are  as  fol- 
lows :  Mary  Dyson  died  testate  in  1898,  her 
will  being  duly  proved  and  allowed.  In  1905 
the  plaintiff  was  appointed  trustee  by  the 
probate  court  to  hold  certain  property  and 
estate  described  in  the  will.  Besides  certain 
provisions  in  favor  of  the  husband  of  the  tes- 
tatrix during  life,  the  will  contained  the  fol- 
lowing: "II.  I  give  and  bequeath,  upon  the 
death  of  [my]  husband,  the  use  of  my  farm 
In  Vassalborough,  •  •  •  during  the  term 
of  her  natural  life,  to  my  daughter,  Emily 
F.  Colman,  of  Vassalborough,  Maine.  III.  I 
give  and  bequeath,  upon  the  death  of  my  hus- 
band, the  use  of  my  house  and  lot  where  I 
reside  and  which  is  the  family  homestead, 
during  the  term  of  her  natural  life,  to  my 
daughter,  Lottie  B.  Ring,  of  Manchester  afore- 
said. ♦  •  •  V.  I  give  and  bequeath  to 
my  daughters  aforesaid,  and  to  the  survivor 
of  than,  the  Income  from  all  the  rest  of  my 
real  estate  and  personal  property  in  equal 
shares  during  the  terms  of  their  natural 
lives.  VI.  I  give,  bequeath,  and  devise  to  the 
children  now  living,  or  who  may  be  here- 
after bom  to  my  daughter,  Lottie  B.  Ring, 
all  the  rest  residue,  and  remainder  of  my  es- 
tate of  every  kind."  The  husband  of  the  tes- 
tatrix died  in  1899.  The  estate  cwaslsts  of 
the  farm  in  Vassalborough  and  the  family 
homestead  in  Manchester  mentioned  in  the 
second  and  third  clauses  of  the  will,  and  of 
two  lots  of  land  with  buildings  upon  them  in 
Manchester.  The  plaintiff,  as  trustee,  has 
taken  possession  of  the  real  estate  last  men- 
tioned, collected  the  rents,  paid  the  expenses 
of  maintenance,  and  divided  the  net  Income 
between  Emily  F.  Colman  and  Lottie  B. 
King.  He  is  in  doubt  concerning  his  duties 
and  liabilities  in  the  premises,  and  J^V*  tot 
Digitized  by  VjOOQIC 


484 


06  ATIiANTIO  REFOBTBB. 


(N.H. 


advice  and  direction  vpan  the  following  quea- 
tions:  (1)  Are  tbe  provisions  of  tbe  will 
■aflldent  to  create  a  tnut  In  any  property  of 
the  testatrix?    (2)  If  so.  In  what  portion? 

Gyros  H.  Little,  for  tbe  plaintiff. 

CHASE,  J.  The  testatrix,  by  the  second 
and  third  clanses  of  the  will,  gave  to  one  of 
her  daughters  dnrlng  life  "tbe  nse"  of  tbe 
Vassalborongb  farm,  and  to  tbe  other  daugh- 
ter during  life  "the  nse"  of  the  family  home- 
stead. Obvlonsly  "tbe  nse"  Intended  was 
to  be  direct — of  the  property  Itself,  without 
the  Intervention  of  a  trustee  or  other  agency. 
Each  daughter  took  a  life  estate  of  the  real 
estate  of  which  she  was  to  have  the  use,  and 
tbe  plaintiff,  as  trustee,  has  no  duty  to  per- 
form in  respect  to  such  real  estate. 

By  the  fifth  clause  of  the  will  the  testa- 
trix gave  to  her  daughters  and  tbe  survivor 
of  them  during  life  "tbe  Income  from  all  tbe 
rest"  of  her  real  and  personal  estate.  "The 
rest"  consists  of  two  lots  of  land  In  Man- 
chester having  buildings  upon  them.  Tbe  In- 
come from  these  lots  Is  the  gain  or  profits 
which  comes  In  or  arises  from  the  use  of 
them,  either  directly  by  the  owner  In  person, 
or  Indirectly  by  tenants.  The  use  of  the  term 
"Income,"  In  the  connection  in  which  It  ap- 
pears In  this  clause,  would  be  proper  if  the 
Intention  was  that  tbe  property  should  be 
held  in  trust  by  a  third  person,  and  tbe  gain 
or  profit  arising  from  its  use  was  to  be  paid 
over  to  tbe  legatees.  But,  if  such  were  the 
Intention,  it  would  seem  as  if  tbe  Idea  would 
be  expressly  stated  and  a  trustee  would  be 
nominated  to  bold  the  property.  "Income" 
is  also  used  when  the  intention  Is  that  the 
legatee  or  grantee  of  it  shall  have  the  pos- 
session and  control  of  the  property  from 
which  It  arises,  without  the  intervention  of 
a  trustee.  In  Walker  ▼.  Hill,  73  N.  H.  254, 
80  Atl.  1017,  the  provision  In  the  will  consid- 
ered was  "I  do  also  give  to  my  said  wife  the 
Income  of  tbe  remainder  of  my  estate  dur- 
ing her  natural  life";  and  it  was  held  that 
the  provision  did  not  create  a  trust  In  re- 
spect to  tbe  property  from  which  the  Income 
would  arise,  but  gave  the  wife  a  life  estate 
in  the  property.  One  reason  for  the  holding 
was  tbe  absence  of  any  mention  in  ttie  will 
of  a  trust  estate  or  a  trustee.  See,  also, 
McClnre  v.  Melendy,  44  N.  H.  489 ;  Wood  v. 
Grlflin,  48  N.  H.  230,  284;  Merrill  v.  Baptist 
Union,  73  N.  H.  414,  62  Att  847,  3  L.  R.  A. 
(N.  S.)  148,  111  Am.  St  Rep.  832.  This  case 
very  closely  resembles  Walker  v.  Hill.  Tbe 
will  contains  nothing,  aside  from  tbe  employ- 
ment of  the  word  "Income"  Instead  of  "use," 
having  a  tendency  to  prove  an  intention  to 
create  a  trust  This  change  from  the  term 
used  In  the  preceding  clauses  may  have  aris- 
en from  the  understanding  of  the  testatrix 
that  the  legatees  would  not  be  likely  to  use 
tbe  property  In  person,  as  they  would  that 
mentioned  in  tbe  preceding  clauses.  No  cir- 
cumstances are  disclosed  In  the  case  having 


a  tendency  to  show'  wby  tbe  testatrlz  ataooM 
prefer  a  trust  to  a  life  tenancy.  A  life  ten- 
ancy would  as  effectively  secure  to  the 
daughters  tbe  Income  of  the  property  as- 
would  a  trust  If  they  could  not  manage  it 
themselves,  they  could  employ  an  agent  to 
manage  it  for  them.  Tbe  remainderman 
would  also  be  as  fully  protected  in  the  one 
way  as  in  the  other.  On  the  whole.  It  does 
not  seem  probable  tbe  testatrix  intended  that 
the  property  mentioned  in  the  fifth  clause  of 
the  will  should  be  held  in  trust;  and  the 
plaintiff  is  so  advised. 
Ou«  dlacbarged.    All  concurred. 

Cli  N.  H.  OX) 

DAME  ▼.  WOOD. 

(Supreme  CSonrt  of  New  Hampshire.    Belknap. 
April  2,  1907.) 

StIPUIATIOHS— AOREEICENT     AS     TO     FACT*— 

HisTAKK  OF  Counsstr— Right  to  Belixf. 
PlalDtilf  was  entitled  to  relief  from  a  stip- 
ulation as  to  facts  where,  thon^  he  and  his 
counsel  Icnew  of  certain  facts  omitted  from  the 
agreement,  he  acted  upon  advice  of  counsel, 
and  neither  of  them  knew  or  ought  to  liave 
known  that  those  facts  were  material  to  re- 
covery. 

[Ed.  Note.— For  CRses  in  point,  see  Cent  Dig. 
ToL  44,  Stipulations,  |  70.] 

Exceptions  from  Superior  Court,  Belknap 
County;  Stone,  Judge. 

Action  by  Gleorge  F.  Dame  against  Horace 
H.  Wood.  From  an  order  relieving  plain- 
tiff from  an  agreement  as  to  facts,  defend- 
ant brings  exceptions.    Exceptions  OTerruIed. 

See  62  AtL  379. 

Motion  by  the  plaintiff  to  1>e  relieved  from 
the  agreement  on  which  this  case  was  sub- 
mitted when  It  was  previously  before  the 
court  73  N.  H.  222,  891,  80  Atl.  744,  TO  U 
B.  A.  183.  Although  both  the  plaintiff  and 
his  counsel  knew  of  the  facts  which  they 
say  show  that  "the  parties  understood  that 
tbe  plaintiff's  performance  of  tbe  contract 
was  accepted  from  day  to  day  as  the  work 
progressed,"  the  plaintiff  acted  by  advice 
of  counsel,  and  neither  of  them  knew  or 
ought  to  hare  known  that  those  facts  were 
material  to  a  recovery.  Subject  to  the  de- 
fendant's exception,  the  court  ordered  that 
tbe  plaintiff  be  relieved  from  the  agreement 

George  B.  Cox  and  Walter  S.  Peaslee,  for 
plaintiff.    Jewett  &  Plummer,  for  defendant 

TOTTNG,  J.  It  can  be  found  from  the 
fact  that  a  person  falls  to  act  because  of  a 
mistake  of  his  counsel  that  he  was  prevented 
from  acting  by  accident,  mistake,  or  mis- 
fortune (Grout  V.  Cole,  57  N.  H.  547;  Bolles 
y.  Dalton,  69  N.  H.  479,  4190;  Kelsea  v.  Man- 
chester, 64  N.  H.  570,  15  AO.  206;  Harvey 
V.  Northwood.  65  N.  H.  117,  19  Atl.  853; 
Cossar  v.  Tmesdale,  89  if.  H.  490,  45  Atl. 
252;  Parsons  v.  Durham,  70  N.  H.  44,  47 
Aa  600;  Gunnison  v.  Abbott  73  N.  H.  S90, 
692,  64  Atl.  23),  so  there  was  evidence  to  sus- 
tain the  court's  finding,  whlcb  Mk^f^fF^X 
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qnestion  of  law  raiaeA  by  the  defendanf  a 
•sceptlon. 
BzceptlCHi  overruled.     All  eoncnrred. 

a«  N.  H.  ST) 

BOBBRTB  ▼.  CLAREMONT  RT.  ft  LIGHT- 
ING CO. 
(Supreme  Court  of  New  Hamnahlre.    SalliTan. 
April  2,   19otT 

1.  Watbb-  Ooubses— Ripabiar  Owiizb»— Di- 

VXBSION. 

The  owners  of  land  through  which  a 
stream  rang  may  divert  it  from  its  channel  for 
aoy  lawful  use,  provided  the  water  is  not  un- 
reasonably detained,  does  not  overflow  the  land 
of  the  next  upper  proprietor,  and  is  returned  to 
its  channel  above  the  land  of  the  next*  lower 
proprietor  in  substantially  t^e  same  condition 
as  when  it  reached  such  land  originally. 

[Ed.  Note.— For  cases  in  point,  gee  Cent.  Dig. 
▼ol.  48,  Waters  and  Water  Courses,  {{  67-72.] 

2.  Pabtition — PaoPEBTT  Subject  to  Pabti- 
TION — Watebs — Right  of  Use— Co-ownkbs. 

Where  plaintiff  and  defendant  were  co- 
owners  of  the  right  to  ase  and  divert  the  water 
of  a  stream,  they  had  a  legal  right  to  have  the 
water  divided  and  their  share  assigned  in  sev- 
eralty in  the  same  manner  as  co-tenants  of 
real  property,  such  partition  being  possible 
without  injury  to  either  party. 

[Ed.  Note.— For  cages  in  point,  see  Oeat.  Dig. 
Tol.  88,  Partition ,  |  39.] 

2.  Sake— Valwe  of  TJbb— Accountirg. 

Where,  in  an  action  by  a  riparian  propri- 
etor to  enjoin  his  co-owner  of  the  right  to  use 
tiie  water  of  a  stream  and  to  have  the  extent 
of  defendant's  rightful  use  determined,  defend- 
ant filed  a  petition  for  partition,  and  the  court 
found  that  defendant  had  received  a  benefit  of 
1600  a  year  from  its  use  of  plaintiff's  share  of 
the  wdter,  defendant  was  bound  to  account  to 
plaintiff  at  that  rate  for  such  use. 

[Efl.  Note.— For  cages  in  point,  see  Cent  Wt 
TOl.  88,  Partition,  |  228.] 

Transferred  from  Superior  Coart,  SnlllTan 
CoTinty;   Wallace,  Judge. 

Petition  for  injunction  by  Alexander  Rob- 
erts against  the  Claremont  Railway  &  Light- 
ing Company.  Case  transferred  to  Supreme 
Court  on  defendant's  exceptions.  Exceptions 
sustained,  and  case  discharged. 

The  case  is  the  same  as  that  rqwrted  in 
78  N.  H.  121,  69  Atl.  619.  After  the  decldon 
to  Claremont  Co.  v.  Putney,  73  N.  H.  481,  62 
Atl.  727,  the  plaintiff  filed  a  motion  In  the 
superior  court,  asking  that  the  defendants  be 
enjoined  from  drawing  water  from  Sugar 
river  through  their  canal,  and  that  the 
amount  he  Is  entitled  to  recover  from  them 
because  of  thdr  use  of  his  share  of  the  water 
be  determined;  and  the  defendants  filed  a 
motion  In  the  nature  of  a  petition  for  parti- 
tion, alleging  that  the  parties  are  common 
owners  of  the  right  to  use  the  water  of  the 
stream  which  divides  their  land,  and  that 
the  defendants  can  use  their  share  most  ad- 
vantageously by  drawing  it  through  their  ca- 
nal, and  praying  the  court  to  divide  the  water 
In  a  way  that  will  permit  such  use  by  them. 
After  a  hearing  on  the  motions,  the  court 
fotmd  the  following  facts:  The  parties  have 
been  the  common  owners  of  a  waterfall  on 
Sugar  river  since  1902.    The  defendants  own 


the  land  on  botb  sides  of  the  river  above  tli» 
fall,  and  the  .platotlff  is  the  owner  of  land  on 
both  Bides  below  the  fall.  The  toterest  of 
each  party  in  the  water  Is  that  Incident  to 
the  ownership  of  the  opposite  banks  of  the 
stream.  Prior  to  August  1,  1003,  the  defend- 
ants built  a  dam  across  the  river  on  their 
land  above  the  fall,  by  means  of  which  tbey 
are  enabled  to  divert  all  the  water  ordinarily 
flowing  to  the  stream  through  a  canal  to  their 
power  house,  and  return  It  to  the  stream  just 
above  the  plalntlfTs  land.  When  the  defend- 
ants begun  to  build  the  dam  th^  supposed 
their  charter  authorized  them  to  take  the 
watsr;  bat  th^  knew  before  the  dam  was 
used  CAugnst  1,  1903)  that  the  plalntUT  dis- 
puted their  rit^t,  and  they  have  conttooed 
the  use  since  It  was  decided -that  they  had 
no  sucb  right.  The  plaintiff  had  no  use  for 
the  water,  eiai  the  only  loss  he  bas  sustatoed 
because  of  the  defendants'  action  is  that  inci- 
dent to  their  Invasion  of  his  legal  right  The 
defendants  begun  to  use  the  water  on  August 
1,  lOOS,  were  ustog  It  at  the  time  of  the  hear- 
ing, and  have  received  a  benefit  of  $500  a  year 
from  their  use  of  the  plalntlfTs  share.  The 
coart  denied  the  defendants'  motion,  and  en- 
joined them  from  drawing  water  from  the 
river  through  their  .canal,  except  for  the  use 
of  their  steam  plant,  and  assessed  the  plain- 
tiff's damages  at  $1.  The  defendants  except- 
ed to  the  denial  of  their  motion  and  to  the 
Injimctlon,  and  the  plaintiff  to  the  assessmeit 
of  damages. 

Hermon  Holt  and  Streeter  &  Hollls,  for 
plaintiff.  Frank  H.  Brown  and  John  M.  Mit- 
chell, for  defendants. 

XOUNO,  J.  The  plaintiff  Is  trying  to  pre- 
yrent  the  defendants  from  using  their  share 
of  the  water  without  his  consent,  even  If 
that  may  be  done  without  trespassing  on  his 
land  or  Interfering  In  any  way  with  his  mak- 
ing a  like  use  of  his  share  of  the  water,  and 
they  are  seeking  to  avoid  paying  for  the  ben- 
efit they  have  received  from  their  use  of  his 
sbare.  The  rule  that  riparian  proprietors 
have  a  right  "to  insist  that  the  stream  8hn:i 
continue  to  run  atl  currere  solebat"  (TIINv.- 
son  V.  Smith,  32  N.  H.  90,  64  Am.  Dec.  3.3r>i. 
on  which  the  plaintiff  seems  to  rely.  Is  sub- 
ject to  the  limitation  that  the  owners  of  the 
land  through  which  it  rnns  may  divert  It 
from  its  channel  for  any  lawful  use,  provided 
they  do  not  detain  the  water  unreasonably, 
do  not  overflow  the  land  of  the  next  upper 
proprietor,  and  return  It  to  its  channel  above 
the  land  of  the  next  proprietor  In  substantial- 
ly the  same  condition  as  when  it  reached  their 
land.  Ang.  Wat  |g  90-95.  So,  if  the  plaintiff  ^ 
and  the  defendants  elect  to  do  so,  they  law- 
fully may  divert  the  whole  of  the  water  from 
the  river.  If  they  return  It  to  Its  channel 
above  the  land  of  the  next  lower  proprietor. 
In  other  words,  they  are  the  Joint  owners  of 
the  right  to  divert  the  water  for  power  pur- 
poses. 

The  question  raised  by  the  defaidante? 
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cation  to  the  dlsmteaal  of  their  motion, 
tberefore,  Ls  whether  they  hare  a  legal  right 
to  have  the  vrater  divided  and  their  share  as- 
signed to  them  in  severalty,  if  that  can  be . 
d(me  without  unreasonably  Interfering  with 
the  plalntlfTB  rights.  It  la  clear  they  have 
such  a  right  if  the  same  rule  is  to  be  applied 
to  both  Improved  and  unimproved  water  pow- 
ers ;  for  It  is  settled  that  the  court  has  power 
to  make  such  orders  in  respect  to  the  way  the 
sereral  owners  shall  exercise  their  rights  In 
the  common  property  as  will  be  for  the  best 
Interest  of  each  of  them,  in  so  far  as  that 
can  be  done  without  any  unreasonable  inter- 
ference with  the  rights  of  the  othen.  Gonn. 
River  Lumber  Co.  v.  Company,  66  N.  H.  290, 
390,  21  Atl.  1090,  13  L.  R.  A.  826.  Conse- 
quently the  defendants  should  be  permitted 
to  draw  one-half  the  water  from  the  river 
above  the  plaintUTs  land,  if  that  would  be  a 
reasonable  exercise  of  their  right  to  use  the 
-water,  and  can  be  done  without  injury  to  the 
plalntltC.  Home  v.  Hutchins,  71  N.  H.  128, 
61  Atl.  661;  Fowler  v.  Kent,  71  N.  H.  888,  52 
Atl.  554 ;  State  v.  Sunapee  Dam  Co.,  70  ^N.  B. 
468,  60  AtL  108,  69  L.  R.  A.  65;  Blanchard 
V.  Baker,  8  Me.  253,  23  Am.  Dec.  604 ;  Patten 
Co.  V.  Company,  70  Wis.  659,  35  N.  W.  737; 
Ang.  Wat  {{  98-101.  It  Is  obvious  that  it 
can;  for,  If  the  defendants  are  ordered  to 
make  a  spillway  in  their  dam  or  to  maintain 
a  headgate  to  their  canal  wbidi  will  cause 
half  of  the  water  to  return  to  the  river  above 
the  pkilntlfTs  land,  and  he  Is  permitted  to 
attach  a  dam  to  the  defendants'  land  or  to 
adopt  some  otiier  means  by  which  he  can  ex- 
ercise his  rights  as  fully  and  completely  as 
though  they  were  not  permitted  to  divert 
thdr  share  of  the  water  from  the  stream,  he 
will  have  no  cause  for  complaint.  Conse- 
quently there  should  have  been  a  decree  for 
the  defendants,  dividing  the  water  upon  con- 
dition that  they  permit  the  plaintiff  to  attach 
a  dam  to  their  land,  or  to  adopt  some  other 
course  which  will  make  the  use  of  his  right 
practicable,  whenever  he  desires  to  do  so  in 
order  to  use  his  share  of  the  water  for  any 
lawful  purpose.  Although  the  owners  of  the 
land  are  not,  strictly  speaking,  the  owners  of 
the  water  which  flows  In  a  natural  channel 
over  it,  nor  the  owner  of  either  bank,  the  own- 
er of  that  p»rt  of  the  water  which  flows  over 
his  land,  still  the  owners  of  the  banks  are  the 
owners  of  the  right  to  use  the  water  for  any 
lawful  purpose;  each  owning  an  undivided 
half  of  tliat  right  Consequently  their  rights 
and  liabilitles  in  respect  to  the  use  of  the 
water  are  those  of  tenants  in  respect  to  com- 
mon property.  In  other  words,  although  they 
are  not  the  common  owners  of  the  water,  they 
are  of  the  right  to  use  it.  If  either  uses  it 
his  rights  and  his  liabilities  to  the  other  own- 
ers will  be  the  same  as  though  they  were  ten- 
ants in  common  of  the  water.  Since  this  is 
so,  no  reason  can  l>e  given  why  a  diCTerent 
rule  should  be  applied  when  one  of  the  owners 
is  asked  to  account  to  the  other  for  any  ben- 
efit he  has  received  from  his  use  of  more  than 


his  fair  shave  .of  the  water  from  that  applied 
in  the  case  of  an  accounting  between  the  cosir 
mon  Owners  of  any  other  property.  :  .    . 

It  is  settled  hi  this  state  that  when  a  com- 
mon owner  nses  more  than  bis  share  of  the 
common  property — in  this  case  the  common 
right  to  use  the  water — he  must  account  to 
his  co-tenants  for  their  equitable  share  of 
the  l)enefit  he  received  from  his  use  of  their 
share.  Gage  v.  Gage,  66  N.  H.  282,  29  Atl. 
543,  28  L.  R.  A.  829.  Consequently,  no  ques- 
tion being  raised  as  to  the  form  Of  action, 
there  should  have  be«i  a  decree  that  the 
plaintiff  recover,  at  the  rate  of  $500  a  year 
from  August  1,  1903,  the  benefit  which  it  is 
found  the  defendants  have  received  from 
their  nse  of  his  sl^are  of  the  common  property. 
The  defendants'  exception  to  the  dismissal  bt 
their  motion  and  to  the  Injunctioh,  and  the 
plaintiff's  to  the  assessment  of  damages,  are 
sustained.  - 

Case  discharged.    All  concurred. 

(74  N.  H.  til) 
TWOMBLY  V.  LORD. 
(Supreme  Court  of  New  Hampstiice.    Strafford. 
April  2,   1907.) 

1.  AppBAXr-TBiAli— Findings— Mistake. 

Where  a  finding  of  fact  in  a  boundary  dis- 
pute was  based  on  a  plaio  mistake,  and  no  oth- 
er ground  was  suggested  or  appeared  on  which 
it  could  be  sustained,  it  will  be  vacated. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Eirror,  %  3955.] 

2.  BouNDAEiES  —  Location  of  Lim  —  Bvi- 

DBNCIS. 

In  trespass  to  determine  the  location  of  a 
iMundary  line  l>etween  certain  lots,  an  old  plat 
of  the  town  obtained  from  a  volume  of  state 
papers,  showing  the  division  of  the  lots,  etc., 
was  admissible,  in  the  absence  of  objection  as 
to  its  authenticity. 

'  [Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  8^  Boundaries,  K  166,  167.1 

Exceptions  from  Superior  Court  Strafford 
County;    Chamberlln,  Judge. 

Trespass  quare  clausum  et  de  bonis  by 
Samuel  D.  Twombly  against  WUHam  D. 
Lord.  A  verdict  was  rendered  in  favor  of 
l>lalntlff,  and  the  case  was  transferred  to  the 
Supreme  Court  on  defendant's  ezceptioBa. 
Sustained. 

The  controversy  was  as  to  the  location  of 
the  divisional  line  between  the  parties.  It 
was  agreed  that  the  line  began  at  the  obtuse 
angle  of  lot  3  in  the  first  division  of  lots  in 
Mlddleton,  at  the  intersection  of  the  Hare 
road,  so  called,  with  the  main  road  in  Mld- 
dleton, and  thence  running  southerly  by  the 
first  check  line  in  the  town,  which  line  was 
the  division  line  between  lots  1  and  3.  The 
defendant  offered  in  evidence  what  purported 
to  be  a  plan  of  the  town  of  Middleton  in  a 
volume  Oif  the  State  Papers.  Because  of  im- 
material printed  matter  likely  to  mislead  the 
Jury,  the  plan  was  excluded,  subject  to  ex- 
ception. 

William  S.  Pierce  and  John  Ktvd,  for 
plaintiff.     Forrest  L.  Marsh  and  Arthur  Ik 

Poote,  few  defendant  ,      .^.^,^,^ 

Digitized  by  VjOOv  It. 


Wl) 


FOUT't.  FREDERICK  COUNTY  COM'Ea 


487 


PAItSONS,  O.  3.  The  sole  gronnd  upon 
whlcb  the  plan,  offered  by  the  defendant  was 
excluded  was  that  it  contained  "Immaterial 
printed  matter  likely  to  mislead  the  Jury." 
The  only  suggestion  made  in  support  of  this 
finding  Is  that  the  plan  was  self-contradic- 
tory. It  Is  said  that  the  length  of  the  side 
line  of  the  town,  found  by  the  multiplica- 
tion of  the  width  of  each  lot  as  stated  in 
the  printed  matter  on  the  plan  by  the  num- 
ber of  lots  on  the  line,  is  much  less  than 
the  length  of  the  line  as  stated  on  the  plan. 
Hence  it  is  argued  It  is  uncertain  whether 
the  width  of  the  lots,  which  appears  to  have 
beai  a  material  matter,  is  the  distance  stat- 
ed on  the  plan  or  the  greater  distance  ob- 
tained by  dividing  the  length  of  the  side 
line  by  the  number  of  Iot&  An  examination 
of  the  copy  fonnd  In  volume  28,  State  Pa-' 
pers,  which  was  made  a  part  of  the  case, 
shows  the  suggestion  to  be  unfounded,  be- 
cause the  lots  «n  the  side  line  are  stated  to 
be  of  different  widths,  10  of  the  length  em- 
ployed by  counsel  for  the  plaintiff  in  their 
computation  and  10  of  greater  width.  Mak- 
ing the  computation  according  to  the  width 
of  the  lots  as  stated  on  the  plan,  there  Is  no 
discrepancy  between  the  stated  and  com- 
puted length  of  the  side  line,  and  no  contra- 
diction In  the  evidence  as  to  the  width  of 
the  lots  furnished  by  the  plan. 

The  finding  of  fact  upon  which  the  evi- 
dence was  excluded  thus  appears,  upon  the 
only  ground  urged  in  Its  support,  to  have 
been  a  plain  mistake.  No  other  ground 
being  suggested  or  appearing  upon  which 
the  finding  can  be  sustained,  it  must  be  set 
aside.  Norris  v.  Clark,  72  N.  H.  442,  57  Atl. 
S34.  The  evidence  furnished  by  the  plan, 
no  objection  being  made  to  the  authenticity 
of  the  original  or  of  the  copy,  was  compe- 
tent, and  It  appears  to  have  been  material. 
Its  exclusion  was  due  to  a  mistake  of  fact, 
and  was  error.  This  result  is  reached  with- 
out considering  whether  the  fact  found.  If 
sustainable,  would  have  authorized  as  mat- 
tee  of  law  the  entire  exclusion  of  the  evi- 
dence furnished  by  the  plan,  or  whether  the 
printed  matter  on  the  plan  was  as  matter 
of  law  immaterial.  Nothing  appears  in  the 
case  from  which  It  could  be  {ound  that  the 
exclusion  of  material,  competent  evidence 
was  not  prejudicial  to  the  objecting  party. 
The  verdict  against  the  party  objecting  must 
therefore  be  set  aside. 

Exception  sustained.    All  concurred. 


(106  Ud.  64E) 

FOUT  et  al.  v.  FREDBKICK  COUNTI 

COM'RS. 

(Court  of  Appeals  of  Maryland.    April  2,  10D7.) 

1.  Statotes— Subjects   an-o    Titlbs— Suffi- 

CIEHCT. 

Acts  1904,  p.  388,  c.  225,  pntitied  "An  act 
for  the  improvement  of  the  public  hif;bwa78  of 
the  state  and  to  provide  the  means  therefor  and 
to  require  the  commission  created  by  an  act  of 
the  (General  Assembly  of  1896  [page  60]  c.  51, 


to  perform  certain  additional  duties,"  and  pro- 
viding,, in  section  2,  that  whenever  the  owner* 
of  two-thirds  of  the  lands  binding  on  any  pnb- 
ifc  road,  not  less  than  one  mile  long,  shall  pre- 
sent a  petition  to  the  county  commissioners 
stating  their  willingness  to  pay  for  the  con- 
struction or  repairs  of  the  road  10  per  cent,  of 
the  cost  thereof,  the  commissioners  shall  request 
the  state  geological  and  economic  survey  for 
plans  and  estimates  of  the  cost  for  the  con- 
struction and  improvement  of  the  road  desired, 
is  not  violative  of  Const  art.  3,  g  29,  providing 
that  every  law  shall  contain  but  one  subject, 
which  shall  be  expressed  in  its  title. 

[Ed.  Note. — For  cases  in  point,  see  OnC  Dig. 
vol.  44,  Statutes.  fS  130-132,  1T&-183,] 

2.  HiGnwATS  —  Ikpbovkxent  —  Statotort 
Pbovibiors. 

Act  1904,  p.  388,  c.  225,  S  2,  provicBng 
that,  on  the  petition  of  two-thirds  of  the  owners 
of  the  land  binding  on  a  public  road,  the  coun- 
ty commissioners  shall  request  the  state  geo- 
logical and  economic  survey  for  plans  and  es- 
timates of  the  costs  for  the  construction  and 
improvement  of  the  roads  in  the  county,  is  not 
repugnant  to  section  15,  providing  that  nothing 
in  the  act  shall  be  taken  to  alter  or  affect  the 

g resent  method  of  road  construction  or  repair 
y  several  counties  at  their  own   expense,  or 
otherwise,  as  now  authorized  by  law. 

Appeal  from  Circuit  Court,  Frederick 
County;  Jas.  McSherry,  John  C.  Motter,  and 
James  B.  Henderson,  Judges. 

Petition  by  Otho  T.  Fout  and  others  against 
the  county  commissioners  of  ITrederick  coun- 
ty. From  an  order  dismissing  the  petition, 
petitioners  appeal.    Reversed  and  remanded. 

Argued  before  BRISCOE,  BOYD,  PEARCE, 
SCHMUCKER,  BURKE,  and  ROGERS,  JJ. 

Glenn  H.  Worthlngton,  John  J.  Donaldsoiii 
and  John  E.  R.  Wood,  for  appellants.  Reoo 
S.  Harp  and  Hanunond  Umer,  for  appellee. 

BURKE,  J.  The  appellants  on  the  22d 
day  of  December,  1906,  filed  a  petition  In 
the  circuit  court  for  Frederick  county,  pray- 
ing that  the  writ  of  mandamus  be  Issued 
against  William  H.  Hogarth,  Lewis  H.  Bow- 
lus,  Lincoln  Q.  DInterman,  H.  Milton  Kefauv-- 
er,  and  Daniel  G.  Zentz,  the  county  commis- 
sioners of  that  county,  comnmnding  them,  as 
such  commlsslonera,  to  give  the  notice  to 
the  chief  engineer  of  the  geological  and 
economic  commission  and  make  the  request 
of  said  commission,  as  required  by  section  2 
of  the  act  of  1904  of  the  G«ieral  Assembly  of 
Maryland  (Acts  1004,  p.  388,  a  226),  for 
plans  and  estimate  of  the  cost  of  the  proper 
performance  of  the  work  required,  according 
to  said  plans  and  specifications,  for  the  con- 
struction and  repair  of  a  section  of  public 
road  described  In  a  petition  filed  with  said 
county  commissioners  on  the  6th  day  of 
November,  1906.  It  appears,  from  an  exam- 
ination of  the  petition,  which  was  filed  witb 
the  commissioners,  and  which  was  also  filed 
as  an  exhibit  In  this  case,  that  the  appel- 
lants were  proceeding,  under  Acts  1004,  p. 
388,  c  225,  i  2,  to  have  a  section  of  public 
road,  located  in  Frederick  county,  constructed 
and  repaired  under  the  provisions  of  that  act. 
It  was  not  denied  at  the  argument  that  the 
api^eliants  would  be  entitled  to  the  writ.  If, 
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at  the  hearing,  the  facts  alleged  by  them  in 
the  petition  for  the  writ  were  satisfactorily 
established  by  the  proof,  provided  section  2 
of  the  statute,  to  which  we  have  referred. 
Is  valid  and  operatiye.  This  could  not  well 
be  denied,  since  the  act  declares  It  to  be  the 
Imperative  duty  of  the  commissioners  to 
make  the  request  directed  by  that  section  of 
the  statute  when  the  requirements  thereof 
have  been  fully  complied  with. 

All  the  necessary  and  ess^itial  Jurisdiction- 
al av^ments,  upon  which  under  the  terms  of 
the  act  the  relief  prayed  for  depends, 
are  set  out  in  the  petition  of  December 
22, 1906,  wlilcb  show  a  strict  compliance  with 
all  the  requirements  necessary  to  be  ob- 
served when  action  is  taken  under  the  sec- 
ond section  of  the  act  An  answer  was  filed 
by  the  commissioners  of  Frederick  county  to 
the  petition,  wliich  contained  a  traverse  of 
many  of  the  essential  facts  alleged  in  the 
petition;  but  with  these  issues  of  fact  we 
are  not  concerned.  The  answer  avers:  (a) 
That  Acts  1904,  c.  225,  is  unconstitution- 
al and  void;  (b)  that  so  much  of  said  act 
as  provides  for  involuntary  action  by  the 
commissioners  for  the  construction  and  re- 
pair of  public  roads  is  nnconstitutional  and 
void;  (c)  that  the  court  was  without  Juris- 
diction in  the  premises.  By  appropriate 
pleading  the  legal  questions  raised  by  the 
answer  were  presented  to  the  court  for  ita 
determination,  and  on  the  10th  day  of  Jan- 
uary, 1907,  the  court  passed  an  order  dis- 
missing the  petition  for  the  writ  of  man- 
damns,  and  from  that  order  this  appeal  was 
taken.  Two  grounds  are  relied  upon  by  the 
api)ellees  to  sustain  the  order  of  the  lower 
court:  First,  the  unconstitutionality  of  the 
second  section  of  Acts  1904,  c.  225;  and, 
secondly,  because.  It  Is  contended,  the  pro- 
visions of  that  section  are  inoperative,  being 
nulilfled  by  later  and  repugnant  provisions 
of  the  same  act.  This  repugnancy,  it  is 
asserted,  is  found  to  exist  between  the  sec- 
ond and  fifteenth  sections  of  the  act,  and  Is 
claimed  to  be  of  such  a  character  that  section 
IB'  must  be  held  to  have  nullified  and  ren- 
dered Inoperative  the  provisions  of  section 
2.  There  are  certain  general  considerations 
which  must  not  be  overlooked  by  the  court 
when  it  is  asked  to  strike  down  a  legis- 
lative act  Tb^  have  been  stated  by  the 
courts  In  a  multitude  of  cases,  but  nowhere 
have  they  been  stated  with  greater  clear- 
ness and  accuracy  than  by  Mr.  Cooley,  In  bis 
work  on  Constitutional  Limitations,  In  which 
it  is  said:  "It  must  t>e  evident  to  any  one 
that  the  power  to  declare  a  legislative  en- 
actment void  is  one  which  the  Judge,  con- 
scious of  the  fallibility  of  human  Judgment, 
will  shrink  from  exercising  in  any  case 
where  he  can  oonscientlousiy  and  with  due 
regard  to  duty  and  official  oath  decline  the 
responsibility.  The  legislative  and  Judicial 
are  co-ordinate  departments  of  the  govern- 
ment, of  equal  dignity.  Each  Is  alike  su- 
preme in  the  exercise  of  Its  proper  functions. 


and  cannot  directly  or  indirectly,  wbUe  act- 
ing within  the  limits  of  its  anthorlty,  be 
subjected  to  the  control  or  supervision  of 
the  other,  without  an  onwarrantable  as- 
sumption by  that  other,  of  power  which,  by 
the  Constitution,  is  not  conferred  upon  It 
The  Constitution  apportions  the  ix>wers  of 
government,  but  It  does  not  make  any  one  of 
the  three  departments  subordinate  to  the 
other  when  exercising  the  trust  committed 
to  it  The  court  may  declare  legislative 
enactments  unconstitutional  aqd  void  in 
some  cases,  but  not  because  the  Judicial 
power  is  superior  in  degree  or  dignity  to  the 
legislative.  Being  required  to  declare  what 
the  law  is  In  the  cases  which  come  before 
them,  they  must  enforce  the  Constitution  aa 
the  paramount  law,  whenever  a  legislative 
enactment  comes  in  conflict  with  It  Bat 
the  courts  sit,  not  to  review  or  revise  the 
legislative  action,  but  to  enforce  the  legis- 
lative will;  and  It  Is  only  where  they  find 
that  the  Legislature  has  failed  to  keep  with- 
in the  constitutional  limits  that  they  are  at 
liberty  to  disregard  Its  action;  and.  In  do- 
ing so,  they  only  do  what  every  private 
citizen  may  do  in  respect  to  the  mandates 
of  the  courts  when  the  Judges  assume  to  act 
and  to  render  Judgments  or  decrees  without 
Jurisdiction."  Cooley's  Con.  Urn.  (3d  Ed.) 
176. 

The  court  cannot  declare  an  act  of  the 
General  Assembly  to  be  nnconstitutional, 
because  it  is  unwise,  or  inexpedient,  or  be- 
cause it  displaces  or  supersedes  wiser  and 
better  laws  regulating  the  same  subject. 
These  mutters  are  committed  to  the  Judg- 
ment of  the  lawmaking  power,  and  its  ac- 
tion in  respect  to  them  is  not  reviewable 
by  the  court  If,  therefore^  it  be  true,  as 
contended  by  the  appellees,  that  the  second 
section  of  Acts  1904,  c.  226,  be  an  unwise 
provision,  and  would  operate  harshly  upon 
the  people  of  Frederick  county,  this  court 
cannot  upon  that  ground  set  it  aside,  but  re- 
sort must  be  had  for  redress  to  the  General 
Assembly  for  its  repeal  or  modification. 
Every  presmnptlon  favors  the  validity  of  the 
statute  It  cannot  be  stricken  down  as  void, 
unless  It  plainly  contravenes  some  provi- 
sion of  the  Constitution.  A  reasonable  doubt 
as  to  its  constitutionality-  Is  suflScient  to  sus- 
tain It  The  party  assailing  the  act  must 
point  out  the  special  provisioD  of  the  Con- 
stitution to  which  It  is  obnoxious.  The 
specific  objection  to  the  second  section  of 
the  act  under  consideration  is  that  it  vio- 
lates section  29  of  article  S  of  the  Consti- 
tution. That  section  provides:  "That  every 
law  enacted  by  the  Oeneral  Assembly  shall 
embrace  but  one  subject  and  that  shall  be 
described  in  its  title."  It  may  be  assumed 
as  settled  that  the  purpose  of  this  provision 
is:  "First,  to  prevent  hedge  podge,  or  'log 
rolling*  legislation;  second,  to  prevent  sur- 
prise or  fraud  upon  the  Legislature  by 
means  of  jtrovlsions  in  bills  of  which  the 
titles  give  no  intimation,  and  which  might 
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t!ie^eCore  be  overlooked  and  careleMly  and 
unintentionally  adopted;  and,  third,  to  fairly 
npiHiM  tbe  people,  through  such  publlca- 
tl(Hi  vt  leglBlattve  proceedings  as  Is  usually 
uiade^  of  subjects  of  legislation  that  are 
being  considered.  In  order  that  they  may 
haTe  opportunity  of  being  heard  thereon,  by 
petition  or  otherwise,  if  tb«y  shall  so  de- 
sire." Cooley's  Constitutional  Limitations 
(8d  XA.)  168.  The  general  disposition  Of 
the  (rrarts  has  been  to  give  a  liberal  con- 
stniruon  to  this  provision  of  the  Constlto- 
tlou,  rather  than  to  embarrass  legislation  by 
u  «o^«tmction  -whose  strictness  is  unneces- 
sary to  render  effective  the  purposes  for 
^vblcli  It  was  adopted.  It  is  stated  by  Judge 
Coolej'  that  the  general  pnrpoae  of  this 
provision  of  the  Constitution  Is  accomplish- 
ed when  the  law  has  but  one  general  object, 
wblch  is  fairly  indicated  in  its  title;  and 
that  to  require  every  end  and  means  neces- 
sary or  convenient  for  the  accomplishment 
of  this  general  object  to  be  provided  for,  by 
a  separate  act  relating  to  that  alone,  would 
be  not  only  unreasonable,  but  would  render 
legislation  Impossible.  This  court  has  had 
occasion  to  pass  so  frequently  upon  this  pro- 
vision of  tbe  Constitution  that  Its  purpose 
and  meaning  may  be  assumed  to  be  well 
understood  and  thoroughly  well  settled.  The 
difflcnlty  In  this,  as  In  other  cases,  is  found 
to  exist  in  the  application  of  the  settled 
rale  to  the  particular  case.  There  must  be 
unity  in  the  subject-matter  of  the  act;  but 
"If  the  several  sections  of  the  law  refer 
to  and  are  germane  to  the  same  subject- 
matt«-,  which  Is  described  in  its  title.  It  is 
considered  as  embracing  but  a  single  sub- 
ject, and  as  satisfying  the  requirements  of 
tbe  Constitution  In  this  respect"  Mayor, 
etc,  V.  Beits,  SO  Md.  679.  Tbe  title  is  suf- 
ficient if  it  fairly  Indicates  the  subject-mat- 
ter of  the  enactment  These  rules  of  cotf- 
struction  have  been  stated  and  applied  by 
tbis  court  in  every  case  in  which  It  has  been 
called  upon  to  consider  this  section  of  the 
Constitution,  from  the  case  of  Davis  v.  State 
(decided  in  1864)  7  Md.  161,  «1  Am.  Dec.  331, 
in  which  the  question  was  liefore  the  court 
for  the  first  time,  to  the  case  of  Mayor,  etc, 
V.  Flack  et  al.  (decided  October  4,  1906)  64 
Atl.  702;  and  in  aU  of  the  cases  it  is  h«ld 
that  the  title  need  not  contain  an  abstract 
of  tbe  act  nor  mention  tlie  means  or  methods 
by  whicb  it  is  to  be  carried  into  effect  nor 
will  an  act  of  a  general  nature  be  declared 
obnoxlons  to  this  clause  of  the  Constitution, 
unless  there  be  Ingrafted  upon  it  some  sub- 
ject of  a  private,  or  a  local  character,  or 
unless  two  or  more  dissimilar  and  discord- 
ant subjects  be  legislated  upon  in  the  same 
law.  If  foreign.  Irrelevant,  or  discordant 
subjects  are  Introdnoed,  they  will  be  reject- 
ed, if  other  sections -of  the  law  can  stand 
without  tbem. 

We  will  now  examine  Acts  19(^,  c.  226, 
to  see  If  In  its  title,  or  In  any  of  its  pro- 
visions. It  violates  any  of  these  rules  of  con- 


struction by  which  its  constitutionality  Is 
to  be  tested.  It  is  a  general  public  law.  Its 
title  is:  "An  act  for  tbe  improvement  of 
the  public  highways  of  the  state,  and  to  ixx>- 
Tlde  the  means  therefor  and  to  require  the 
oommlsslon  created  by  an  act  of  the  General 
Assembly  of  1896,  chapter  61,  to  perform  cer- 
tain additional  duties."  The  commission 
created  by  Acts  1896,  p.  60^  c.  61,  upon  wbicb 
additional  duties  are  Imposed,  Is  the  state 
geological  and  economic  survey,  which  is 
placed  by  law  nnder  the  direction  of  the  Gov- 
ernor, the  comptroller,  the  president  of  the 
Johns  Hopkins  University,  and  the  president 
of  the  Maryland  Agricultural  College.  The 
act  we  are  called  upon  to  consider  contains 
eighteen  sections.  The  first  section  provides 
the  conditions  nnder  which  the  board  of 
county  commissioners  of  any  county  in  the 
state  may  of  their  own  volition  petition  tbe 
commission  for  plans  and  estimate  of  costs 
for  the  c<mstructIon  and  improvement  of 
roads  in  their  respective  counties.  This  is 
the  voluntary  feature  of  the  law,  and  its 
validity  Is  not  questioned.  The  second  sec- 
tion, which  is  called  the  involuntary  feature, 
and  which  Is  Erectly  assailed  as  void,  to 
here  transcribed:  "Sec.  SL  And  be  it  enacted, 
that  whenever  the  owners  of  two  thirds  of 
the  lands  binding  upon  any  public  road  or 
section  of  road,  not  less  than  one  mile  long, 
shall  present  a  petition  to  the  county  com- 
missioners of  the  county  where  such  road, 
or  section  of  road,  may  be  situated,  stating 
in  said  petition  the  desire  of  said  petitioners 
to  have  said  road,  «r  section  thereof,  con- 
structed or  repaired  under  tbe  provisions  of 
this  act  and  stating  further  tbe  willingness 
of  said  petitioners  to  pay  for  snch  constrnc- 
tlon  or  repairs,  a  sum  equal  to  ten  per 
centum  of  the  cost  of  snch  construction  or 
repairs;  it  shall  be  the  duty  of  said  board 
of  county  commissioners  to  make  such  a  re- 
quest to  the  commission  delegated  by  thto 
act  as  set  forth  in  section  one  hereof,  upon 
the  payment  by  said  petitioners  of  said  ten 
per  centum,  or  the  giving  by  them  of  aa 
approved  bond  to  the  county  commlssimiers 
for  the  payment  thereof  at  any  time  it  may 
be  demanded  by  said  connty  commissioners 
upon  the  filing  of  a  similar  petiUoo,  and  tiw 
taking  of  similar  pcoceedlngs  regardtng  the 
extension  of  any  road,  which  in  the  opinicm 
of  said  commission,  has  been  ptopetty  im- 
proved; a  similar  request  shall  be  made  to 
tbe  aforesaid  commission  by  the  board  of 
county  commissioners  in  the  county  where 
such  extension  lies,  even  though  such  pro- 
I)08ed  extension  be  less  than  a  mile  in 
length."  Section  S  (page  389)  provides  that 
if  the  commission,  after  the  receipt  of  the 
notice  from  tbe  t)oard  of  county  commis- 
sioners, as  provided  In  section  1  and  section 
2  of  the  act,  and  after  due  examination,  shall 
be  of  opinion  that  the  proposed  constmctlMi 
or  repair  of  roads  mentioned  in  such  no- 
tice would  be  generally  promotive  of  the  ob- 
jects therein  contemplated,  and  that  meli 
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road  or  proposed  road  is  a  right  and  proper 
one  to  be  built,  and  if  there  shall  be  sufiS- 
cient  mon^  from  the  state  appropriation  to 
the  credit  of  the  county  for  the  necessary 
outlay,  it  shall  make  the  plans  and  speclflca- 
tious  for  the  proposed  work,  and  shall  fur- 
nish  an  estimate  In  detail  of  the  cost  of 
doing  the  work.  Section  4  relates  to  the 
character  of  material  of  which  the  road  must 
be  constructed  or  repaired;  section  5  (page 
390)  to  the  payment  by  the  county  of  the 
cost  of  surveys,  mapping,  printing,  etc.,  prop- 
er to  be  done  in  the  preparatlMi  of  the  plans 
and  specifications  and  estimate  of  cost;  sec- 
tion 6  to  the  advertisement  for  bids  for  do- 
ing the  vrotk,  but  It  is  expressly  provided 
that  the  coun^  commissioners  will  not  be  re- 
quired to  advertise  for  work  to  be  done  un- 
d^  the  provisions  of  section  2  of  the  act 
to  an  amount  greater  than  25  per  cent  of 
the  road  levy  of  the  county;  section  7  to 
the  opening  of  bids  and  the  awarding  of  the 
contract  Sections  8  and  9  (page  391)  rdate 
to  the  approval  of  the  contract  by  the  com- 
mission and  its  supervision  over  the  work. 
Section  10  relates  to  the  completion  of  the 
work  and  the  payment  by  tfie  comptroller  to 
the  county  of  one-half  of  the  total  cost  of 
the  work.  Section  11  provides  that  the 
state  shall  not  be  liable  for  the  cost  of  ac- 
quiring land  for  any  roads,  nor  for  damage 
caused  by  the  construction,  or  improvement 
of  any  road.  Section  12  (page  392)  provides 
■  for  the  apportionment  among  the  counties 
of  the  sum  appropriated  by  the  act  Sec- 
tion 13  makes  minute  provision  for  the 
maintenance  of  the  roads  constructed  under 
the  act  Section  14  makes  provision  for  any 
county  in  which  the  control  of  the  public 
roads  Is,  or  may  be  vested  In  any  body  other 
than  the  board  of  county  commissioners. 
Section  15  (page  393),  which  is  said  to  be 
repugnant  to  section  2,  is  as  follows:  "That 
nothing  in  this  act  shall  be  taken  to  alter, 
abridge,  or  in  any  way  atCect  the  present 
method  of  road  construction  or  repair  by  the 
several  counties,  at  their  own  exp^tse  or 
otherwise,  as  now  authorised  by  law."  By 
section  16  the  sum  of  $200,000  annually,  or 
so  much  thereof  as  might  be  necessary,  is  ap- 
propriated, out  of  any  money  in  the  treasury 
not  otherwise  appropriated,  for  ttie  purpose 
of  carrying  out  the  provisions  of  the  act 
Section  17  declares  that  the  provisions  of 
the  act  shall  be  regarded  as  adding,  to  such 
an  extent  as  may  be'  necessary,  to  enable 
It  to  perform  the  additional  duties  hereinbe- 
foire  imposed  upon  it  to  the  powers  and  du- 
ties conferred  upon  said  commission  by  Acts 
1808,  p.  1073,  c.  454.  Section  18  provided 
that  the  act  should  go  into  effect  January  1, 
1905. 

From  this  examination  of  the  several  sec- 
tions ot  the  act  which  have  become  to  be 
J(nown  as  the  "Shoemaker  Road  Law,"  be- 
cause of  the  interest  .taken  by  Mr.  Samuel 
M.  Shoemaker,  of  Baltimore  county,  to  se- 
.«un  its  adoption  and  retention  on  the  state 


ute  XMokB,  It  Is  manifest  that  the  sole  pur- 
pose or  object  of  the  act  is  the  building  of 
good  roads  in  all  parts  of  the  state,  and,  as 
a  means  to  that  end,  to  permit  the  state,  un- 
der carefully  provided  safeguards  designed 
to  secure  the  best  possible  results,  to  con- 
tribute annually  for  that  porpose  the  som 
of  $200,000.  Most  careful  and  w^-conslder- 
ed  provisions  are  made  to  exclude  favoritism. 
Jobbery,  and  dishonesty,  and  to  Insure  the 
application  of  business  principles  to  the  work 
to  be  done  under  the  law.  The  act  is  exactly 
what  Its  tiUe  declares  tt  to  be — an  act  for 
the  improvement  of  the  public  highways  In 
the  state.  AH  its  provisions  relate  to,  and 
are  Inseparably  connected  with,  that  subject 
and  with  none  other.  There  is  no  foreign, 
irrelevant  or  dissimilar  subject  introduced, 
and  it  may  well  be  declared  to  embrace  but 
one  subject  Its  title,  we  think,  is  sufflclentiy 
exact  definite,  and  comprehensive  to  covo* 
the  subject  of  the  act  and  to  sufflclentiy  ap- 
prise the  Legislature  and  the  people  of  the 
proposed  legislation.  Sections  1  and  2  of 
the  act  merely  prescribe  the  methods  or  con- 
ditions under  which  request  may  be  made  to 
the  commission  for  plans  and  specifications 
and  estimate  of  the  cost  These  methods 
and  provisions  are  not  required  to  be  set  out 
in  the  titie  of  the  act  The  county  commis- 
sioners have  no  Just  grounds  of  complaint 
because  the  Legislature  imposes  upon  them 
the  duty,  under  the  provisions  specified  In 
the  act  to  make  the  request  for  plans,  speci- 
fications, etc.,  as  directed,  since  they  have  no 
powers  or  duties  except  such  as  may  be  pre- 
scribed by  law,  and,  if  the  General  Assembly, 
which  invested  them  with  authority  ov» 
the  county  roads,  sees  fit  to  withdraw  or 
modify  that  authority,  or  imposes  new  and 
additional  duties  upon  them  with  respect  to 
the  public  highways,  they  cannot  be  heard  to 
complain.  It  is  their  dnty  to  obey  the  man- 
date of  the  law.  The  Legidatnre  did  not 
intend  to  make  the  operation  of  the  act  de- 
pendent solely  upon  the  will  of  the  boards 
of  county  commissioners.  If  through  sliort- 
slgbtedness  or  antipathy  to  the  law  on  the 
part  of  said  boards,  they  will  not  avail  themr- 
selves,  when  they  ought  to  do  so,  of  the  co- 
operation of  the  state  in  the  improving  of  the 
public  roads,  the  act  makes  provision  by 
which  the  taxpayers  may  coerce  them  to  ac- 
tion. It  has  likewise  provided  checks  and  re- 
fltraintc  for  the  protection  of  the  county 
against  unwise,  unnecessary,  wasteful,  or 
Improvident  expenditure  of  public  money 
under  the  Involuntary  feature  of  the  law. 
It  by  no  means  follows  that  the  road  peti- 
tioned for  under  the  compulsory  provision 
ot  the  act  must  be  constructed  or  repaired. 
The  state  commission  is  charged  with  the 
duty  of  making  due  examination  into  the 
facts,  and  it  must  be  satisfied  that  the  pro- 
posed construction  or  repair  of  the  roads 
would  be  generally  promotive  of  the  purposes 
contemplated  by  the  act  and.  that  the  pro- 
posed road  is.  a  right  and  pr()fi«r'oae,-andar 


U<L) 


CHRISTMAS  T.  WABFIELD. 


491 


the  clrcnmstances,  to  be  built.  The  person- 
nel of  tbe  tribunal  to  vblch  ttae  atate  taaa 
committed  tli*  decision  of  tbese  matters 
would  seem  to  afford  a  guaranty  against  ap- 
prehended abuses.  All  proper  objections  by 
the  county  commissioners  or  others  Interest- 
ed would  be  heard  by  It,  as  to  the  propriety 
of  building,  or  repairing  the  roads,  and  It 
is  safe  to  assume  that  It  wonld  take  no  ac- 
tion which  would  result  In  Injury  to  the  gen- 
eral taxpayers  of  the  comity. 

We  cannot  adopt  the  construction  of  this 
act  Insisted  upon  by  the  appellees,  which 
flnds  an  Irreconcilable  conflict  between  sec- 
tions 2  and  16.  That  construction  wonld 
frustrate  the  evident  Intent  of  the  Legisla- 
ture as  gathered,  not  only  from  the  purposes 
of  the  enactment,  but  from  the  plain  words 
employed.  This  act,  as  we  hare  said,  was 
passed  for  the  improvement  of  the  public 
roads  of  the  state  at  the  joint  expense  of  tbe 
state  and  county,  and  It  was  not  Intended 
to  affect  the  construction  and  repair  of  roads 
by  the  county  commissioners  under  the  gen- 
eral laws  upon  the  subject  found  in  the  Ck>de, 
or  under  local  laws  prevailing  In  the  several 
comities.  In  order  that  this  might  be  placed 
beyond  doubt  or  question,  the  Legislature 
embodied  in  tbe  fifteenth  sectlbn  an  express 
declaration  that  tbe  act  must  not  be  taken  to 
alter,  abridge,  or  In  any  way  affect  the  pres- 
ent method  of  road  construction  or  repair  by 
the  respective  counties,  at  their  own  expense, 
or,  otherwise,  as  now  authorized  by  law. 
This  declared  purpose  of  the  General  As- 
sembly, which  would  seem  to  be  evident 
without  such  declaration,  harmonizes  all  the 
sections  of  the  act,  and  preserves  in  full  force 
and  effect  tbe  second  section,  which  we 
have  been  asked  to  declare  void.  For  the 
reasons  stated,  we  decide  that  section  2  of 
the  Act  of  1904  (Acts  1904,  p.  888,  c.  225)  is 
fre^  from  constitutional  objection;  that  there 
la  no  conflict  or  repugnancy  between  that 
section  and  the  provisions  of  the  fifteenth 
section;  and  that,  assuming  the  allegations 
of  fact  contained  In  the  petition  for  the  writ 
of  mandamus  to  be  true,  it  was  the  simple, 
definite,  and  imperative  duty  of  the  respond- 
ents to  give  the  notice  and  make  the  request 
provided  for  In  the  second  section  of  that 
act 

It  follows  that  the  order  of  tbe  lower  court 
appealed  against  must  be  reversed,  and  tbe 
cause  remanded  for  further  proceedings. 

Order  reversed,  and  cause  remanded,  with 
costs  to  ^e  appellants. 

rus  Md.  tw) 

HRI8TMA8  T.  WARFIELD  et  al. 
(Uonrt  of  Appeals  of  Maryland.  April  8,  1907.) 
1.  Statutes— Subjects    and    Titijis— Suffi- 

CIENCT. 

Acts'  1906,  p.  1352,  c.  804,  entitled  "An  act 
to  repeal  and  re-enact  with  amendments  section 
2  o2  chapter  426  [page  7321  of  tbe  Laws  of 
1904.  entitled  'An  act  to  authorize  and  empow- 
er the  board  of  public  works  of  Maryland  to 
collect  the  Insnmnce  upon  state  tobacco  ware- 


houses Nos.  1  and  2,  and  place  Ae  same  to  the 
credit  of  the  tobacco  warehouse  fund,  and  to 
either  re-balld  a  modem  warehouse  on  the  pres- 
ent site  of  tobacco  warehouses  Noa.  1  and  2, 
and  the  property  owned  by  the  state  adjacent 
thereto,  or  to  sell  said  property  or  lease  the 
same  for  such  sum  as  they  may  think  right  and 
build  a  tobacco  warehouse  in  some  locality  of 
Baltimore  City  selected  by  said  board  of  public 
works,' "  and  providing  in  section  2  for  a  state 
tobacco  warehouse  building  commission  compos- 
ed of  the  board  of  public  works  and  others  for 
tbe  rebuilding,  enlarging,  and  equipping  of 
warehouses  Kos.  8,  4,  and  5,  and  erecting  a 
warehouse  on  the  site  of  the  houses  of  ware- 
house No.  8,  is  violative  of  Const  art  3,  I  29, 
providing  that  the  subject  of  every  law  shall  be 
expressed  in  its  title. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  44,  Statutes,  {  136.] 

2.  States— Acnow  Aqaikst  State  Ofticeb— 
Taxpatsbs. 

A  resident  and  taxpayer  of  the  state  has 
such  special  interest  in  the  subject-matter  as 
to  entitle  him  to  maintain  a  suit  to  restrain  the 
-unauthorized  destruction  by  the  state  tobacco 
warehouse  building  commission  of  state  tobac- 
co warehouses  or  the  unwarranted  expenditure 
by  It  of  the  funds  of  the  state. 

Appeal  from  Circuit  Court  No,  2  of  Balti- 
more City;   Pere  L.  Wlckes,  Judge. 

Action  by  James  M.  Christmas  against  Ed- 
win Warfleld  and  others.  From  an  order 
sustaining  a  demurrer  to  the  bill  and  dismiss- 
ing tbe  bill,  plaintiff  appeals.  Reversed  and 
remanded. . 

Argued  before  BRISCOB,  BOYD,  PBAEOl:.. 
8CHMUCKEB,  BURKE,  and  ROGERS,  JJ. 

Isaac  Lobe  Straus,  for  appellant  Atty. 
Gen.  Bryan,  for  appellees. 

■  BURKE,  J.  The  appellant  filed  a  bUl  of 
complaint  In  the  circuit  court  No.  2  of  Balti- 
more City  against  the  appellees,  praying  that 
"a  preliminary  and  a  perpetual  injunction 
may  Issue  restraining  the  d^endants,  and 
each  of  tbem,  from  acting  or  assuming  In  an^ 
manner  to  act  as  a  state  tobacco  warehouse 
building  commission  for  any  purpose,  or  In 
any  respect  whatsoever,  and  further  restrain- 
ing and  enjoining  them,  and  each  of  them, 
from  doing  any  act  or  thing  or  taking  any 
steps  or  proceedings  whatsoever  to  demolish, 
or  cause  to  be  demolished,  any  of  the  existing 
tobacco  warehouses  of  the  state  of  Mary- 
land, and  particularly  tobacco  warehouse.  No. 
■i  and  section  B  of  tobacco  warehouse  No.'S; 
and  restraining  and  enjoining  them,  and  each 
of  them,  from  entering  into  any  contract  up- 
on the  part  of  the  state  of  Maryland,  or  In 
any  manner  involving  the  funds  of  said  state, 
or  any  of  them,  for  the  preparation  of  plans 
or  specifications  for  a  new  building  to  serve 
as  a  state  tobacco  warehouse  or  for  the  con- 
struction or  building  of  any  such  warehouse, 
and  particularly  of  a  warehouse  consisting 
of  eight  stories  and  with  a  capacity  for  the 
storage  and  Inspection  of  about  20,000  hogs- 
heads of  tobacco  upon  the  site  of  warehouse 
No.  4  and  section  B  of  warehouse  No.  3 ;  and 
further  restraining  and  enjoining  said  de- 
fendants from  expending,  disbursing,  char^ 
glng,  pledging,  or  contracting  In  any  manner 
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'nrfaatsoever  with  reference  to  said  funds  of 
$267,000,  menUoned  In  said  bill  of  complaint, 
or  any  part  of  the  same."  The  appellees  de- 
murred to  the  entire  bill,  -which  demurrer  the 
court  sustained,  and  by  Its  order,  passed  on 
the  17th  day  of  January,  1907,  the  bill  of 
complaint  -was  dismissed,  and  from  that  or- 
der the  appeal  In  this  case  was  taken. 

The  bir  was  filed  by  the  appellant,  James 
M.  Christmas,  as  a  property  owner,  taxpayer, 
and  resident  of  Prince  George's  county,  Md., 
on  his  own  behalf  and  In  behalf  of  all  other 
taxpayers  of  the  state,  who  might  care  to 
come  in  and  avail  themselves  of  the  suit; 
The  facts,  which  are  admitted  by  the  demur- 
rer, are  that  the  complainant  is  a  taxpayer 
as  alleged ;  that  prior  to  the  7th  and  8th  of 
February,  1904,  the  state  of  Maryland  bad 
Ave  tolMcco  warehouses  in  Baltimore  Cltyi 
whose  capacity  for  the  storage  and  inspection 
of  tobacco  was  so  much  In  excess  of  actual 
needs  for  such  purposes  that  one  of  said 
warehouses,  to  wit,  No.  2,  was  leased  to  the 
Pennsylvania  Railroad  Company ;  that  of  said 
flvewardionaes  Noe.  8  and  2  were  destroyed 
by  said  Are,  and  that  the  Insurance  money  ac- 
cruing as  indemnity  to  the  state  for  the  de- 
struction of  said  two  warehouses,  and  also 
from  the  sale  of  the  sites  on  which  said  two 
warehouses  were  located,  together  with  the 
sum  paid  the  state  by  the  city  of  Baltimore 
fbr  a  part  of  a  lot  belonging  to  tiie  state,  and 
taken  by  the  said  city  for  the  purpose  of 
widening  Light  street  therein,  amounted  to 
the  sum  of  $267,000,  which  sum  was  and  is 
now  credited  to  the  state  tobacco  warehouse 
fund,  and  is  a  part  of  the  public  money  of  the 
state  of  Maryland;  that  the  appellees  pro- 
pose to  destroy  said  warehouses,  and  to  build 
;*  new  warehouse,  and  in  doing  so  are  assum- 
ing to  act  as  the  state  tobacco  warehouse 
bnlldlng  commission,  created  by  Acts  1906, 
p.  1362,  c.  801.  The  bill  charges  that  the  de- 
struction of  said  warehouses  and  the  erection 
of  a  new  one,  as  the  defendants  propose  to 
do,  and  which  they  are  about  to  begin  and 
carry  out,  would  be  not  only  unlawful,  but 
would  result  in  a  total  loss  of  said  sum  of 
$267,000  belonging  to  the  state,  and  would 
Involve  the  loss  of  valuable  State  property, 
and  would  embark  the  state  in  an  enterprise, 
which  would  be  fraught  with  undesirable 
burdens  and  heavy  and  constant  pecuniary 
losses  to  the  state,  and  that  the  pursuance 
of  the  proposed  plans  as  indicated  would  com- 
mit the  state  to  an  unwise,  discredited,  and 
obsolete  jrallcy,  which  Its  beet  Interests  would 
require  to  be  aliandoned.  The  bill  then  sets 
out  in  detail  facts  tending  to  establish  this 
allegation  of  waste,  extravagance,  and  nn- 
bnslness  like  policy.  The  grounds  upon 
which  he  rests  his  right  to  relief  are:  First, 
the  unconstitutionality  of  Acts  1906,  p.  1352, 
c.  80i,  under  the  authority  of  wbidi  the  ap- 
pellees are  assuming  to  act;  secondly,  that, 
assuming  said  act  to  be  valid,  it  confers  upon 
the  appellees  no  authority  to  do  the  things 
they  are  about  to  do,  and  hence  their  pro- 


posed plans  and  acts  are  ultra  vires,  and 
their  consummation  by  the  defendants,  t>elng 
unauthorized  by  law,  should  be  restrained  by 
the  court  The  act  Is  said  to  be  unconstitu- 
tional and  void,  because,  it  is  asserted,  the 
subject-matter  of  the  act  is  not  described  li 
its  title,  as  required  by  Const  art  3,  |  29. 

If  this  objection  be  well  taken,  the  act 
must  be  stricken  down,  and  the  undertaking 
of  the  appellees  arrested.  In  the  case  of  Fout 
apd  Others  v.  County  Commissioners  of  Fred- 
erick County,  66  Atl.  487,  we  had  an  occa- 
sion to  consider,  and  state  with  some  particu- 
larity, the  purpose  and  operation  of  that  arti- 
cle and  section  of  the  Constitution,  and  we  do 
not  deem  it  necessary  to  repeat  what  was 
there  said  with  respect  to  that  subject  In 
the  case  of  Kafka  v.  Wilkhison,  99  Md.  238, 
67  Atl.  617,  the  ooart  speaking  through  Judge 
Jones  In  reference  to  the  frequency  with 
which  this  section  of  the  Constitution  had 
been  considered,  said:  "It  has  received  a 
liberal  construction,  and  the  courts  have 
been  reluctant  In  any  case  to  give  It  an  opera- 
tion which  would  defeat  the  legislative  la- 
tent; yet  they  have  not  hesitated  to  strike 
down  legislative  acts  that  were  clear  infrac- 
tions of  its  purpose  and  object  These  have 
been  declared  to  be  two-fold.  The  first  is  to 
prevent  the  combination  tn  one  act  of  several 
distinct  and  incongruous  subjects,  and  the 
second  is  that  the  Legislature  and  the  people 
of  the  state  may  be  fairly  advised  of  the  real 
nature  of  impending  legislation.  It  would 
seen)  that  if  the  object  of  the  omBtltutional 
provision  in  question  is  to  be  respected,  and 
is  to  have  meaning  and  effect  in  controlling 
legislation,  the  conslderatiwa  which  have 
Just  been  mentioned  must  have  a  controlling 
eCTect  in  applying  it"  In  the  earlier  case  of 
Stlefel  V.  Maryland  Institute  for  the  Instruc- 
tion of  the  Blhid,  61  Md.  148,  It  was  said 
"that  publicity  and  a  knowledge  of  the  true 
eCCect  and  operation  of  every  bill  brought 
before  the  Legislature  are  the  great  safe- 
guards against  ill  considered  and  Improper 
l^islation.  The  provision  is  one  among 
many  others  in  the  Constitution  designed  to 
promote  those  objects.  Bills  are  sometimes 
read,  especially  the  first  time,  by  their  titles 
only,  and  the  titles  only  are  spread  upon  the 
Journal.  It  is  therefore  important  tbat  the 
title  to  the  bill  should  not  be  misleading,  and 
at  least  a  general  idea  of  the  purport  of  the 
law  may  be  gathered  from  it"  To  the  same 
effect  are  all  the  decisions  of  this  court  deal- 
ing with  the  sufficiency  of  the  title,  the  latest 
of  which  are  State  v.  German  Savings  Bank, 
103  Md.  106,  63  Atl.  481,  and  Mayor,  eta,  T. 

Flack  et  al.,  104  Md. ,  64  AU.  702.    In  the 

latter  case,  Chief  Judge  McSberry  mentioned 
some  cases  in  which  statutes  have  been 
stricken  down  because  of  lnsuffl.clent  titles. 
"There  are  several  cases,"  he  said,  "which 
Illustrate  the  vice  of  incorporating  in  the  act 
something  entirely  foreign  to  the  subject- 
matter  described  In  the  title.  Thus,  in 
Scharf  v.  Tasker,  73  Md.  ftTS,  21  Atl.  56,  on- 
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der  an  act  to  provide  for  tbe  aaseBanent  of 
unclaimed  military  lots  In  Allegany  aod  Gar- 
tett  conntles,  a  section  of  the  act  which  ex- 
empted Garrett  coanty  from  the  obligation  of 
paying  fees  to  the  commissioner  of  the  land 
office,  then  due  for  searches  previously  made, 
was  stricken  dowiL  And  In  State  v.  Schnlta 
Company,  83  Md.  68,  84  AtL  243,  the  title  bad 
relation  to  newly  Incorporated  companies, 
whilst  the  act  Included  existing  companies. 
In  Luman  y.  Hltchlns  Bros.,  00  Md.  16,  44 
AtL  1061, 46  L.  B.  A.  39S,  the  title  prohibited 
sales  to  employes,  whilst  tbc  act  prohibited 
sales  to  any  one."  Ibe  Maryland  rule  upon 
tbis  subject  Is  In  accord  with  the  current  of 
decisions  In  other  states  which  have  Incorpo- 
rated In  their  organic  laws  provisions  similar 
to  our  own.  These  decisions,  with  much 
research  and  labor  and  aldllfnl  arrangemottt 
have  been  collected  andxdted  In  fibe  carefully 
prepared  brief  ot  the  appellant's  counsel; 
but,  as  most  of  these  cases  merely  support 
and  illustrate  the  Maryland  doctrine  upon  the 
subject,  we  do  not  deem  It  necessary  to  dis- 
cuss them. 

The  act  which  is  assailed  in  this  case 
(Acts  1906,  p.  1352,  c.  804)  Is  entltied:  "An 
act  to  repeal  and  re-enact  with  amendments 
section  2  of  chapter  426  of  the  Laws  of  1904, 
entitled  'An  act  to  antborize  and  empower  the 
board  of  public  works  of  Maryland  to  collect 
the  Insurance  upon  state  tobacco  warehouses 
Noe.  1  and  2,  and  place  the  same  to  the  credit 
of  the  tobacco  warehouses  fund,  and  to  either 
re-bnlld  a  modern  warehouse  on  the  present 
site  of  tobacco  war^iousea  Nos.  1  and  2,  and 
the  property  owned  by  the  state  adjacent 
thereto,  or  to  sell  said  property  or  lease  the 
same  for  such  sum  as  they  may  think  right 
and  build  a  tobacco  warehouse  in  some  lo- 
cality of  Baltimore  City  selected  by  said 
board  of  public  works."  The  body  of  the 
act  embraces  six  sections.  The  first  section 
embodies  a  literal  transcript  of  the  title  of 
Acts  1904,  p.  732,  c  426,  and  repeals  and  re- 
«iacta  Ita  second  sectimi  so  as  to  read  as 
follows:  "See.  2.  Aitd  be  It  further,  en- 
acted, that  the  members  of  the  board  of  pub- 
lic works,  together  with  Henry  Lants,  Wil- 
liam B.  Claggett  and  Joshua  8.  BawUngs, 
Adrian  Posey  and  John  H.  Dmiy,  shall  be 
and  they  are  hereby  canstitated  the  state 
tobacco  warehouse  building  oommisslon,  with- 
out compensation,  for  the  purpose  of  rebuild- 
ing, enlarging,  and  folly  equipping  ware- 
booses  Nob.  8,  4  and  6,  and  if  sufficient 
amount  remain  in  the  tobacco  fund  for  the 
purchasing  a  suitable  site  on  the  water 
front  in  the  city  of  Baltimore,  and  erecting 
thereon  a  lobacco  warehouse  with  a  capacity 
of  at  least  elg^t  thousand  (8,000)  hogsheads, 
provided  the  site  shall  be  west  of  Market 
Space  and  north  of  Hughes  avenue;  and  in 
case  the  said  commlssimiers  shall  be  unable 
to  obtain  a  snItaUe  site  within  the  said 
bonnds  they  shall  cause  to  be  rebuilt  on  the 
site  of  bouses  *A'  and  'B*  of  No.  3  warehouse 
a  modem  and  fully  equipped  house  for  the 


inspection  and  storage  of  tobacco."  Section 
3  provides  that  the  governor  shall  be  presi- 
dent of  the  commission,  and  contains  a 
provision  as  to  how  vacancies  therein  shall 
be  filled.  Section  4  provides  that,  as  soon 
after  the  passage  of  the  act  as  possible, 
said  oommisslon  shall  organize  and  select 
a  secretary  and  proceed  to  purchase  or 
lease  a  convenient  and  suitable  site  or  lot 
of  ground  having  water  front  In  the  city  of 
Baltimore,  and  shall  proceed  to  procure  plans 
and  specifications  for  said  warehouse.  It 
further  provides  for  the  advertising  for  bids, 
the  awarding  of  the  contract,  the  employment 
of  an  architect,  and  tor  the  proper  equip- 
ment of  the  warehouse.  Section  6  authorizes 
the  expenditure  of  the  money  credited  to  the 
tobacco  warehouse  fund  from  the  insurance 
money  collected  from  the  former  warehouses 
Nos.  1  and  2,  and  from  the  sale  of  the  sites 
of  the  same,  or  which  may  hereafter  be 
credited  to  said  fund  from  the  sale  of  ware- 
house No.  3A.  The  title  describes  certain 
duties  which  it  Is  intended  shall  be  Imposed 
upon  the  board  of  public  works.  The  title 
is  restrictive  In  character,  and  polnte  out 
three  specific  things  which  the  board  of  pub- 
lic works  is  authorized  to  do:  (1)  To  collect 
the  insurance  upon  warehouses  Nos.  1  and  2, 
and  place  the  same  to  the  credit  of  the  to- 
bacco warehouse  fund;  (2)  to  rebuild  a  mod- 
em warehouse  on  the  present  site  of  ware- 
houses Nos.  1  Vmd  2  and  the  pn^erty  owned 
by  the  state  adjacent  thereto;  or  (3)  to  sell- 
said  property,  or  lease  the  same,  and  build 
a  tobacco  warehouse  on  some  locality  in 
Baltimore  Olty  selected  by  the  board  of  pnb- 
11c  works. 

The  second  section  of  the  act.  Which  we 
have  transcribed  in  full,  establishes  a  govern- 
mental agency  entirely  distinct  from  the 
board  of  public  works,  called  the  "State  To- 
bacco Warehouse  Building  Oommisslon,"  and 
which  the  act  declares  Is  established  for  the 
following  purposes :  First,  to  rebuild,  enlarge 
and  equip  warehouses  Nos.  8,  4  and  6;  and, 
second,  to  purchase  a  suitable  site  on  the 
water  front  In  Baltimore  City  In  the  loca- 
tion mentioned  in  the  act,  and  to  erect  there- 
cm  a  tobacco  warehouse  with  a  capacity  of 
at  least  8,000  hogsbeadai  And,  in  case  a 
suitable  site  cannot  be  secnred  in  the  ]o> 
callty  mentioned  in  the  act,  the  commiBSlon 
Is  authorized  to  build,  on  the  sites  of  ware- 
bouses  A  and  B  of  No.  8  warehouse,  a  mod- 
em and  fully  equipped  house  for  tiie  stor- 
age and  Inspection  of  tobacco.  It  is  thus 
clearly  aroarent  that  the  things  authorised 
to  be  done  by  section  2  of  the  act,  and  the 
agency  by  which  they  are  directed  to  be 
done,  are  entirely  different  from  the  things 
indicated  In  the  title.  It  seems  to  be  per- 
fectly plain  that  the  title  of  this  act  does  not 
Indicate  In  the  slightest  degree  the  nature 
of  the  proposed  legislation.  No  one  looking 
at  the  title  would  siq>pose  tor  a  moment  that 
it  was  proposed  to  create  such  a  commission  ^ 
as  that  established  by  the  act.  and  to  oon-c 
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fer  upon  It  the  powers  and  duties  therein 
expressed.  The  title  is  so  insufficient  and 
misleading  as  to  be  obnoxious  to  section  29  oC 
article  8  of  the  Constitution,  and  therefore 
the  act  must  be  declared  void.  It  follows 
that  the  work  at>out  to  be  undertaken  by  the 
appellees  is  without  warrant  of  law.  The 
appellant,  who  is  a  resident  and  taxpayer 
of  the  state,  has  such  a  special  interest  in 
the  subject-matter  as  to  entitle  him  to 
maintain  a  suit  to  restrain  the  unauthor- 
ized destruction  by  the  appellees  of  valu- 
able state  proi)erty,  or  the  unwarranted  ex- 
penditure by  them  of  the  funds  of  the  state. 

In  accordance  with  the  views  herein  ex- 
pressed, the  order  appealed  against  will  be 
reversed,  and  the  cause  remanded. 

Order  reversed,  and  cause  remanded,  with 

OOBtS. 

(106  Md.  «Sg) 

DICKBRSON  V.   TRUSTEES   OF   FRANK- 
LIN  STREET   PRESBYTE- 
RIAN CHURCH. 
(Conrt  of  Appeals  of  Maryland.    April  8,  1907.) 

1.  Religious    Societies— Conveyances     or 
Land. 

Under  Declaration  of  Rights,  art.  88,  pro- 
viding that  every  sale  of  land  to  every  religious 
denomination  without  the  prior  or  subsequent 
sanction  of  the  I^egislature  shall  be  void,  except 
any  sale  of  land  not  exceeding  five  acres  for  a 
chnrch,  meetinghouse,  or  other  house  of  wor- 
ship or  parsonage  or  for  a  burying  ground,  a 
conveyance  to  the  trustees  of  a  diurch,  and  an- 
other to  its  grantor,  which  was  a  religious  or- 
der, not  sanctioned  by  the  Legislatare  and  not 
showing  that  they  were  for  any  of  the  puri>08es 
named  in  the  exception,  were  void. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol,  42,  Religious  Societies,  {|  103-105.] 

2.  Vendok  and  Pubchasek— Title— Advebsb 
Possession— Evidence. 

Where  the  trustees  of  a  church  went  into 
possession  of  land  under  a  void  conveyance  and 
remained  in  continuous,  notorious,  adverse,  and 
uninterrupted  possession  for  over  43  years,  they 
acquired  a  good  merchantable  title  which  a  pur- 
chaser from  them  was  bound- to  accept. 

FEd.  Note.— For  cases  in  imint,  see  Cent.  Dig. 
vol.  48,  Vendor  and  Purchaser,  {  247 ;  vol.  42, 
Religious  Societies,  i  100^.] 

Appeal  from  Circuit  Court  of  Baltimore 
City;  Alfred  S.  Niles,  Judge. 

Action  by  the  trustees  of  the  Franklin 
Street  Presbyterian  Church  against  Edwin 
T.  Dickerson.  From  a  decree  for  plaintiffs, 
defendant  appeals.  Cause  remanded  without 
affirming  or  reversing  the  decree  to  be  correct- 
ed in  accordance  with  the  opinion  of  the 
court. 

Hyland  P.  Stewart,  for  appellant  X  Wil- 
son  Leakln,   for   appellees. 

BOYD,  3.  This  is  an  appeal  from  a  de- 
cree requiring  the  appellant  to  pay  the  bal- 
ance of  purchase  money  due  for  a  property 
situated  at  the  comer  of  Falls  and  Constitu- 
tion streets,  in  Baltimore  city,  purchased 
by  him  from  the  trustees  of  the  Franklin 
Street  Presbyterian  Church.  The  property 
was  conveyed  to  the  church  by  the  Methodist 


Sunday  School  Society  of  the  North  Baltimore 
Station,  by  a  deed  dated  June  1,  1863,  and 
had  been  conveyed  to  that  society  by  Abra- 
ham Silver  and  Charles  Farringer  by  deed 
dated  the  24th  of  May,  1841.  The  appellant 
alleged,  and  it  is  not  denied,  that  neither  of 
those  grantees  obtained  the  sanction  of  the 
Legislature  for  those  conveyances,  in  accord- 
ance with  the  requirements  of  what  is  now 
article  88  of  the  DeclaraUon  of  Righto  (arti- 
cle 84,  Const  1776,  and  article  35,  Const 
1861).  Neither  of  the  conveyances  shows  that 
It  was  for  such  purposes  as  exempted  it  from 
the  eftect  of  that  provision  of  the  Constitu- 
tion, which  has  been,  with  some  changes  not 
attecting  this  case,  in  all  of  the  Constitutions 
of  this  state,  and  under  the  decision  of 
Grove  et  al.  v.  Trustees,  etc.,  33  Md.  451,  they 
were  void. 

But  the  evidence  conclusively  shows  that 
since  June  1,  1863,  the  date,  of  its  deed,  the 
trustees  of  the  Franklin  Street  Presbyterian 
Church,  which  is  a  body  corporate,  has  been 
in  continuous,  notorious,  adverse,  and  unin- 
terrupted possession  of  the  property,  payhig 
regularly  the  ground  rent  reserved  thereon, 
and  using  the  building  as  a  Sunday  school 
room  until  about  three  years  ago,  since  which 
time  it  has  paid  taxes  on  It  and  rented  the 
property  out 

Under  the  recent  decision  of  this  court  In 
Regents  of  University  of  Maryland  v.  Trus- 
tees of  Calvary  M.  E.  Church  South,  to  be 

reported  in  104  Md.  ,  66  Atl.  888,  where 

previous  cases  were  cited  and  considered, 
there  can  be  no  doubt  that  the  appellee  has  a 
good  and  merchantable  title  by  adversary 
possession.  It  has  been  in  possession  of  the 
property  for  over  43  years,  and  there  is 
nothing  In  the  record  to  suggest  anything 
that  could  In  any  way  affect  ito  title..  With- 
out deeming  it  necessary  to  repeat  what  we 
have  said  so  recently  concerning  a  shnilar 
title.  Involved  In  the  case  last  cited,  we 
would  unhesitatingly  affirm  the  decree  of 
the  lower  court  but  for  an  error  in  it  to  which 
onr  attention  has  been  called,  which  is  said 
to  have  been  made  by  a  mistake  of  the 
draftsman  of  the  decree  which  was  not  no- 
ticed by  the  judge  who  signed  it  It  directs 
the  plaintiff,  upon  payment  of  the  balance 
of  the  purchase  money,  with  Interest  -  and 
costs,  to  convey  by  a  good  and  sufficient  deed, 
etc.,  "unto  the  said  defendant  and  his  heirs 
and  assigns  in  fee  simple  the  land  and  prem- 
ises," etc.,  while  in  point  of  fact  it  is  lease- 
hold property,  subject  to  an  annual  rent  of 
$35.  We  will  therefore  remand  the  case 
without  affirming  or  reversing  the  decree,  so 
that  the  lower  court  may  correct  the  decree 
in  that  respect,  which  both  parties  have  ex- 
pressed their  willingness  to  have  done,  if  we 
reached  the  conclusion  that  the  title  was 
valid. 

Cause  remanded,  without  affirming  or  re- 
versing the  decree.  In  order  that  It  be  correct- 
ed in  accordance  with  the  opinion  of  this 
court  the  appellant  to  pay  the  coet8.j0  [^ 
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WILUAMS  T.  UNITBD  STATES  FIDBU- 
TT  A  GUARANTY  00. 

(Court  of  Apiieals  of  Maryland.    April  8,  1907.) 

1.  IRBURARCS  —  OUAHARTT  IhBUBANOX  —  AO- 

TiONS — Evidence— StTFFiciBNCY. 

In  a  suit  on  an  employer's  guaranty  bond, 
whereby  defendant  undertook  to  reimburse  an 
insurance  company  for  which  plaintiff  was  re- 
ceiver for  loss  of  funds  in  the  possession  of  an 
employ^  by  larceny  or  embezzlement  of  the  em- 
ploy6,  evidence  examined,  and  held  Insufficient 
to  show  larceny  or  embezzlement  by  the  em- 
ploye. 

2.  Appeai/— Review— Hakulebb    Ebbob— Ad- 
mssioN  OF  Evidence— Defect  Sttfitlied. 

It  was  not  reversible  error  to  exclude  evi- 
dence on  the  ground  that  it  tended  to  vary  the 
terms  of  a  letter,  although  the  evidence  showed 
that  the  letter  was  not  intended  to  constitute  a 
contract,  where  the  evidence  has  been  treated 
by  the  Snpreme  Court  as  properly  in  the  case 
and  considered  by  it  in  arriving  at  its  conclu- 
sion to  affirm  the  Judgment. 

Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  f§  4035,  4036.] 

3.  BxcErTioNS,  BiLi,  of— Tncs  of  Sioniro — 
Waiveb  or  OBjEcmoRs. 

Where  appellee's  counsel,  when  the  bills  of 
exceptions  were  presented  after  the  expiration 
of  the  term  at  which  the  judgment  was  render- 
ed made  changes  in  them,  was  present  in  court 
when  they  were  signed,  participated  with  appel- 
lant's counsel  in  discussing  them  before  the 
lodge,  who  allowed  further  changes  and  made 
no  objection  to  the  signing,  they  cannot  com- 
plain in  the  Supreme  Court  that  the  exceptions 
were  signed  too  late. 

Bd.  Note.— For  cases  in  point,  gee  Cent  Dig. 
vol.  21,  Exceptions,  Bill  of,  f  "72.] 

Appeal  froin  Clrcnit  Court,  Baltimore  Coun- 
ty;    Frank  I.  Duncan,  Judge. 

Action  by  Q.  Harlan  Williams,  receiver, 
against  the  United  States  Fidelity  &  Guaran- 
ty Company.  Judgment  for  defendant,  and 
plaintiff  appeals.    Affirmed. 

Argued  before  BRISCOE,  BOYD,  PBARCB, 
SCHMUCKER,  BURKE,  and  ROGERS,  JJ. 

E.  Allan  Sauerwein,  Jr.,  and  Cbarles  W. 
BeulBler,  for  appellant  J.  Kemp  Bartlett 
and  D.  G.  Mclntosb,  for  appellee. 

SCHMUCKER,  J.  The  appellant,  G.  Har- 
Ian  Williams,  In  his  capacity  of  receiver  of 
the  Home  Fire  Insurance  Company  of  Balti- 
more, sued  the  appellee  In  debt  on  Its  bond 
of  Indemnity  given  to  that  company.  The 
suit  was  Instituted  in  the  superior  court  of 
Baltimore  City,  and  was  removed  on  affidavit 
of  the  plaintiff  to  the  circuit  court  for  Balti- 
more county,  where  it  was  tried.  At  the  trial 
In  the  court  below  the  learned  judge  granted 
a  prayer  offered  by  the  defendant  at  the  close 
of  the  testimony  for  the  plaintiff.  Instructing 
the  jury  to  find  for  the  defendant  because 
the  plaintiff  had  offered  no  evidence  legally 
sufficient  under, the  pleadings  to  entitle  him 
to  recover.  A  verdict  was  rendered  In  ac- 
cordance with  this  instruction,  and  judgment 
was  entered  thereon  for  the  defendant,  and 
the  plaintiff  appealed. 

There  are  15  bills  of  exception  In  the  rec- 
ord, of  which  the  first  14  relate  to  rulings  on 


evidence,  and  the  fifteenth  to  the  court's  ac- 
tion on  the  prayer  offered  at  the  close  of  the 
plaintiff's  case.  As  the  prayer,  if  properly 
granted,  finally  disposes  of  the  controversy 
and  a  consideration  of  the  propriety  of  the 
court's  action  thereon  involves  a  review  of 
the  entire  case,  we  will  give  that  our  first  at- 
tention. The  bond  declared  on  by  the  appel- 
lant, as  plaintiff  below,  was  an  employer's 
guaranty  bond,  originally  issued  to  cover  the 
period  of  one  year  from  August  1, 1902,  and 
extended  by  agreement  executed  at  Balti- 
more on  July  1,  1903,  to  cover  the  ensuing 
year.  By  Its  terms  the  appellee  undertook  to 
reimburse  and  make  good  to  the  insurance 
company,  the  employer,  to  the  extent  of  $10,- 
000,  all  loss  sustained  by  it  of  moneys,  etc., 
"in  the  poBsession  or  custody  of  the  employ^ 
[Tuttle],  or  for  the  possession  or  custody  of 
which  be  is  responsible,  directly  occasioned 
by  larceny  or  embezzlement  on  the  part  of 
the  employe  in  connection  with  the  duties  of 
his  office  or  position."  A  subsequent  clause 
of  the  bond  provided  that  the  obligor  should 
not  be  responsible  for  loss  occasioned  by  any 
mere  error  of  judgment  or  bona  fide  mistake, 
adding:  "This  bond  being  intended  only  to 
cover  such  dishonest  acts  of  the  employ^  in 
connection  with  the  position  in  the  service 
of  the  employer  hereinbefore  referred  to  as 
amount  to  larceny  or  embezzlement"  A  fur- 
ther clause  provided  that  the  obligor  should 
not  be  liable  under  the  bond  for  the  amount 
of  any  balance  that  may  be  found  due  the  em- 
ployer from  the  employ^,  and  again  asserted 
that  it  was  the  true  Intent  and  meaning  of 
the  bond  that  the  obligor  should  be  responsi- 
ble thereunder  only  for  moneys,  etc^  "di- 
verted from  the  employer  through  larceny 
or  embezzlement  on  the  part  of  the  employ^' 
within  the  period  specified  in  the  bond."  The 
breach  alleged  in  the  declaration  is  that, 
within  the  period  prescribed  in  the  bond,  Tut- 
tle bad  as  agent  of  the  insurance  company 
collected  various  sums  of  money  on  its  be- 
half, of  which  he  bad  stolen  or  embezzled  the 
sum  of  $7,680.  A  statement  or  account  veri- 
fied by  the  oath  of  the  plaintiff  was  filed, 
with  the  declaration,  charging  Tuttle  with 
his  monthly  balances  from  October,  1903,  and 
crediting  him  with  his  commissions  and  sun- 
dry expenditures  and  debiting  him,  at  its 
foot,  "To  net  balance  due  Home  Fire  Ins.  Co. 
$7,680.69."  The  relteraited  declarations  in 
the  t)ond  restricting  the  liability  of  the  sure- 
ty to  losses  occasioned  by  the  larceny  or  em- 
bezzlement of  the  employ^  or  by  such  dishon- 
est acts  as  amount  to  larceny  or  embezzle- 
ment are  too  distinct  and  positive  to  be  ig- 
nored or  ecplalned  away.  The  bond  should 
receive  at  our  hands  a  reasonable  construc- 
tion, so  as  to  give  effect  to  the  intention  of 
the  parties  thereto,  and  carry  out  the  pur- 
pose for  which  It  was  executed  (Union  Ins. 
Co.  V.  U.  S.  Fidelity  Co.  99  Md.  423,  58  Atl. 
437,  105  Am.  St  Rep.  313),  but  the  plain  lan- 
guage used  by  those  parties  in  .dei 
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limit  of  the  liability  of  the  obligor  requires 
oa  to  hold  that  there  can  be  no  recovery  In 
this  case  for  any  acts  or  conduct  of  the  em- 
idoyfi  which  fall  short  of  larceny  or  embesi- 
slemrat.  It  therefore  becomes  Important  for 
08  to  determine  what  are  the  essential  ele- 
ments of  those  two  offenses.  Larceny,  at 
common  law,  was  the  felonious  taking  of 
the  property  of  another  against  hla  will  with 
the  Intent  to  convert  It  to  the  use  of  the  taker, 
or,  as  some  anthoritles  hold,  the  nse  of  the 
taker  or  a  third  person.  Embezzlement, 
which  Is  a  statutory  offense,  consists  In  the 
fraudulent  appropriation  to  one's  own  use 
of  money  or  goods  Intrusted  to  him  by  an- 
other. In  larceny  the  felonious  Intent  must 
have  existed  at  the  time  of  the  taking  of  the 
property,  whereas,  In  embezzlement,  the 
fraudulent  act  consists  In  the  appropriation 
of  the  property  to  the  use  of  the  taker  or 
third  party,  but  the  felonious  or  fraudulent 
intent  is  of  the  essence  of  the  offense  In  each 
case.  Bouvler's  Law  Diet.,  under  "Larceny" 
and  "Embezzlement" ;  Wharton's  Crim.  Law, 
No.  883,  etc.,  and  1009,  etc.,  15  Cyc.  488.  A. 
&  E.  Encycl.  toL  10,  p.  979  et  seq.,  vol.  18,  i>. 
459. 

It  was  not  seriously  contended  In  this  case 
that  the  acts  of  Tnttle  In  falling  to  pay  over 
to  the  Insurance  company  an  alleged  bal- 
ance of  its  funds  in  his  hands  amounted  to 
larceny  at  common  law,  as  the  funds  were 
paid  to  him  by  the  company's  consent  It 
was,  however,  contended  that  as  his  office 
was  at  Syracuse,  in  New  York,  the  alleged 
offense  must  be  regarded  as  committed  in 
that  state,  and  that  It  amounted  to  larceny 
as  defined  by  the  New  Tork  statute.  A  copy 
of  that  statute  was  put  In  evidence  in  the 
case  and  appears  in  the  record.  By  It  lar- 
ceny, embezzlement,  obtaining  property  under 
false  pretenses,  and  felonious  breach  of  trust 
are  Included  under  one  definition.  It  pro- 
vides that  a  person  who  "with  the  Intent  to 
deprive  or  defraud  the  true  owner  of  his 
property  or  the  use  thereof  or  to  appropriate 
the  same  to  the  use  of  the  taker  or  any 
other  person,"  either  takes  from  the  posses- 
sion of  the  owner  or  other  person,  or  fraudu- 
lently obtains  possession  of,  or  secretes,  with- 
holds, or  appropriates  to  bis  own  use  or  that 
of  any  person  other  than  the  owner  any  mon- 
ey or  property,  or,  having  it  In  his  possession 
as  agent  or  trustee,  etc.,  appropriates  the 
same  to  his  own  use  or  that  of  any  person 
other  than  the  owner  or  person  entitled  to 
the  benefit  thereof,  steals  such  property  und 
is  guilty  of  larceny.  A  section  of  the  Insur- 
ance law  of  New  Tork  was  also  offered  In 
evidence,  which  provides  that  the  agent  of 
any  Insurance  company  who  as  such  collects 
or  receives  any  money  shall  be  responsible 
In  a  fiduciary  or  trust  capacity  to  the  com- 
pany therefor.  This  statutory  modification  of 
the  definition  of  "larceny,"  Including  "em- 
bezzlement," as  Interpreted  by  the  courts  of 
New  Tork,  has  not  done  away  with  the  ne- 
cessity of  proving  the  felonious  or  fraudu- 


lent Intent  at  the  time  of  taking,  or  ap- 
propriating or  withholding  the  property  is 
order  to  establish  the  offense.  People  v. 
Pollock,  51  Hun  (N.  Y.)  613,  4  N.  Y.  Supp. 
297 ;  People  v.  Laurence,  137  N.  Y.  517,  33  N. 
E.  547 ;  Justices  of  Court  of  Special  Sessions, 
etc.,  V.  People  ex  rel.  Henderson,  90  N.  Y. 
12,  43  Am.  Rep.  135;  Loomis  v.  People,  67 
N.  Y.  329,  23  Am.  Rep.  123 ;  People  v.  Grim, 
3  N.  Y.  Cr.  R.  817.  In  a  number  of  suits 
brought  on  bonds  which,  like  the  one  now 
before  us,  by  their  terms  limited  the  liability 
of  the  surety  to  losses  by  larceny  or  embezzle- 
ment or  by  dishonest  acts  amounting  to  those 
offenses,  It  has  been  held  that  proof  of  a 
balance  due  from  the  employ^  to  the  employ- 
er, and  a  failure  to  pay  the  same  when  de- 
manded, was  not  sufficient  to  bind  the  surety. 
There  must  be  proof  of  dishonest  acts  of  the 
employe  within  the  contemplation  of  the 
bond.  Fraud  and  dishonesty  are  not  presum- 
ed. They  must  be  proven.  Monongahela  Coal 
Co.  V.  Fidelity  &  Deposit  Co.,  94  Fed.  736,' 
36  C.  C.  A.  444 ;  Guarantee  Co.  v.  Mech.  Sav- 
ings Bank.  100  Fed.  559,  40  C.  C  A.  542; 
Milwaukee  Theater  Co.  v.  Fidelity,  etc,  Ca, 
66  N.  W.  361,  92  Wis.  412 ;  Reed  V.  FldeUty, 
etc.,  Co.,  42  AU.  294,  189  Pa.  St  596. 

Let  us  now  consider  in  the  light  of  these 
principles  the  facts  of  the  present  case.  It 
appears  from  the  evidence,  all  of  which  was 
for  the  plaintiff,  that  late  in  March  or  early 
In  April,  1900,  an  agreement  was  entered  Into 
between  the  Home  Fire  Insurance  Company 
of  Baltimore,  acting  by  Its  president,  O.  Har- 
lan Williams,  and  his  son,  Howard  T.  Wil- 
liams, who  was  Its  secretary,  and  Robert  R. 
Tuttle,  by  which  Tuttle  became  the  general 
agent  of  the  company  for  Pennsylvania  and 
New  York,  with  his  headquarters  at  Syra- 
cuse, New  York.  There  Is  no  evidence  of  a 
formal  written  contract  between  the  parties. 
G.  Harlan  Williams  testified,  in  reply  to  the 
question  whether  the  company  had  a  verbal 
or  written  contract  with  Tuttle,  that  he 
thought    "the    commencement    was    verbal. 

•  •    •    It  may  have  been  In  correspondence. 

•  •    •    I  have  not  a  clear  recollection  of  It 

•  •  •  I  cannot  sijy  whether  It  was  by  spe- 
cific contract  or  Just  a  verbal  understanding." 
The  following  letter,  purporting  to  have  been 
addressed  by  him  on  April  4,  1900.  to  Tuttle, 
was  shown  to  him,  and  he  was  asked  If  the 
signature  to  It  was  his:  "We  are  In  receipt 
of  your  favor  dated  2d  Inst,  In  which  you 
ask  us  to  'write  a  letter  embodying  the  ar- 
rangement made  between  the  company  and 
yourself  as  Its  general  agent  As  we  under- 
stand It,  you  are  to  give  us  careful.  Judicious 
services,  covering  that  part  of  New  Yort:  out- 
side of  what  Is  known  as  the  'Metropolitan' 
and  'Suburban'  districts,  In  consideration 
whereof  we  are  to  allow  you  30  per  cent  com- 
mission, and  in  addition  10  per  cent,  contin- 
gent commission  upon  profits  of  the  company 
in  the  territory  above  referred  to.  By  profits 
Is  meant  the  actual  remittances  from  you  to 
the  brme  office  less  losses  siutalned^ta^.fiie 
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company  in  yoar  Jarisdictlon.  We  believe  this 
covers  the  agreement  betvreen  ns.  [Signed] 
G.  Harlan  Williams,  Prest"  Mr.  WllUama 
admitted  hia  signature  to  the  letter  to  be 
genuine,  but  he  said  at  the  same  time  "that 
letter  never  meant  a  written  contract,"  but 
simply  referred  to  the  agreements  that  arose 
out  of  the  conversations  between  the  parties. 
He  further  said  that  the  company  "allowed 
Tuttle  to  settle  small  losses  in  his  territory, 
up  to  $100,  and  upon  approval  to  deduct  the 
amonnt  from  net  remittances,  to  pay  agents 
licenses  of  $10,  and  charge  In  his  account,  al- 
so to  pay  fire  department  taxes.  Cancella- 
tions would  come  through  Tuttle,  and  he 
would  charge  the  company  with  the  amount 
paid  by  him  to  policy  holders  and  deduct  that 
amount  from  next  balance.  The  company 
never  dealt  directly  with  its  policy  holders, 
but  always  with  its  agents.  That  the  com- 
pany required  Tuttle  to  pay  unearned  premi- 
ums to  policy  holders  and  permitted  him  to 
charge  the  same  to  the  company";  that  Tut- 
tle was  to  settle  monthly,  and  at  first  did  so, 
but  not  latterly;  that  in  26  Instances  con- 
cerning which  letters  were  shown  the  witneaa 
Tuttle  had  settled  his  monthly  balances  "up- 
on a  credit"  of  from  2  months  and  29  days  to 
4  months  and  4  days. 

Howard  T.  Williams,  who  had  been  Secre- 
tary of  the  company  for  the  11  years  preced- 
ing the  appointment  of  the  receiver,  and  who 
assisted  the  receiver  in  the  discbarge  of  bis 
duties,  testified,  when  asked  to  state  the  sub- 
stance of  the  negotiation  leading  up  to  mak- 
ing Tuttle  the  New  York  agent  of  the  com- 
pany: "The  substance  of  that  negotiation 
which  covered  over  several  meetings  was  to 
the  effect  that  he  was  to  be  our  general  agent 
for  the  state  of  New  York  for  the  procure- 
ment of  business.  He  was  to  select  his  agents 
for  the  procurement  of  his  business.  He  was 
to  inspect  that  business  paying  the  traveling 
expenses  and  salaries  of  his  agents.  We  were 
to  pay  him  30  per  cent,  commission  and  to 
pay  all  agents'  licenses,  fire  department  taxes, 
the  state  fees  for  entrance,  all  adjustment  ex- 
penses, and  the  losses,  and,  if  any  profit 
showed  over  and  above  that,  he  was  to  have 
10  per  cent,  contingent.  He  was  to  be  re- 
sponsible for  all  agents'  balances,  use  due 
diligence  in  the  collection  thereof,  and  to  re- 
mit us  In  90  days  the  account  current."  This 
witness  further  said  that  In  making  up  such 
accounts  current,  Tuttle  would  take  the  total 
amount  of  premiums  written  by  all  his  differ- 
ent agents,  and  then  be  would  deduct  from 
that  amount  his  commissions,  any  rebates  or 
cancellations  be  would  have,  any  little  bills 
he  may  have  paid  for  small  flre  losses  or  fire 
department  taxes  or  things  of  that  kind,  and 
strike  a  balance  which  the  company  would 
then  carry  on  its  books  as  the  amount  due  it 
for  that  month's  business,  which  it  would 
diarge  him  with,  and  when  he  remitted  that 
would  be  the  amount  of  his  remittance.  On 
cross-examination  this  witness  reiterated  the 
assertion  that  under  the  arrangement  with 
""       06A.— 32 


Tuttle  the  latter  was  entitled  to  retain  in 
his  possession  his  monthly  balances  for  three 
months  before  remitting,  and  stated  that  G. 
Harlan  Williams,  the  witness'  father,  had 
been  mistaken  in  testifying  tliat  it  was  Tut- 
tle's  duty  to  remit  his  montUy  balances  on 
the  first  of  the  ensuing  montli. 

It  Is  apparent  from  the  whole  testimony 
for  tlie  plaintiff  that  in  the  course  of  dealing 
between  Tuttle  and  the  company  he  was  cur- 
rently permitted  to  retain  his  monthly  bal- 
ances for  three  months  and  sometimes  longer 
before  remitting  them  to  tlie  company. 
There  is  no  evidence  he  was  required  or  ex- 
.{lected  to  deposit  to  the  credit  of  the  com- 
pany, or  ke^  separate  from  his  own  moneys 
the  premiums  received  on  poUoIes  Issued  by  it 
tluough  liim.  On  the  contrary,  the  evidence 
shows  that  he  remitted  his  own  checks  for 
the  balances  due  him,  and  that  the  officers 
of  the  company  believed  that  be  kept  in  bank 
to  his  own  credit  the  balances  due  the  com- 
pany, and  made  no  objection  or  protest  to 
his  doing  so. 

Tuttle  continued  to  conduet  the  company's 
business  to  its  satisfaction  in  the 'territory 
covered  by  his  contract  until  the  losses  in- 
curred by  the  great  fire  in  Baltimore  City  wa 
February  7-8,  1904,  compelled  the  company 
to  cease  operations,  and  go  into  the  hands  of 
the  appellant  as  receiver.  At  that  time  Tut- 
tle had  settled  with  the  company  up  to  the 
previous  October  lit,  and  had  rendered  to  it 
his  current  accounts  for  the  four  months  up 
to  the  current  month  of  February.  These 
current  monttily  accounts  .  charged  Tuttle 
with  the  premiums  for  all  business  done 
through  his  office  during  the  month,  whether 
he  bad  collected  them  or  not,  and  gave  him 
siich  credits  as  he  was  entitled  to  for  the 
montii.  The  accounts  were  only  tentative, 
and  not  final,  because,  if  Tuttle  were  after- 
wards compelled  by  caneellatlDn  of  policies 
&v  other  good  reasons  to  return  to  the  policy 
holders  any  portion  of  the  premiums  with 
which  be  was  thus  charged,  he  would  l>e 
credited  with  the  amonnt  so  returned  on  the 
account  for  the  month  in  which  the  return 
was  made.  For  instance,  Howard  T.  Wil- 
liams, having  testified  that  on  January  Mth 
prior  to  the  fire  the  monthly  accouots  there- 
tofore rendered  showed  a  total  balance 
against  Tuttle  of  about  116,000,  was  asked 
whether  he  bad  not  failed  to  take  Into  ac- 
count the  possibility  that  subsequent  canoe)- 
latlons  of  policies  might  not  have  wiped  out 
that  $15,000l  He  relied :  "I  overlooked  the 
fact  that  the  cancellations  could  have  wip- 
ed out  the  three  months'  business.  That  is 
the  reason  he  was  given  three  inonths'  cred- 
it." He  was  then  aeked :  "Now,  tlie  cancel- 
lations might  have  gone  even  further  than 
that,  might  they  not?"  to  which  lie  rolled; 
"Might  have  brought  us  In  debt  to  him." 
Upon  tbe  happening  of  tlie  fire  the  company 
on  February  10,  1904,  telegraphed  to  Tntth? 
that  It  declined  to  assume  any  further  liabili- 
ty or  renew  any  expiring  risks,  and  that  ImC 
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should  govem  himself  accordingly.  Later 
In  the  same  day  It  wired  blm  that  It  would 
"most  likely  reinsure  In  Hartford."  On  the 
13th  It  wrote  him  a  letter,  saying  in  effect 
t)iat  everything  was  In  confusion;  that  they 
were  trying  to  straighten  matters  out;  that 
they  were  not  broke,  and  were  trying  to  get 
the  beet  terms  for  reinsurance.  On  the  23d 
the  company  wired  to  Tuttle:  "Home  cannot 
protect  policy  holders."  During  the  days 
Immediately  following  the  Are  the  company 
received  from  Tuttle  a  number  of  unpaid  tel- 
^irama.  The  banks  being  closed,  and  the 
company's  funds  locked  up  In  the  fire  ruins, 
Its  officers  refused  to  pay  for  the  telegrams, 
and  therefore  their  contents  are  unknown, 
but  the  fact  that  they  were  sent  shows  an 
effort  on  the  part  of  Tnttle  to  commtmlcate 
promptly  with  the  company.  As  soon  as  the 
recdver  got  well  Into  the  saddle,  he  began  to 
•end  requests  to  Tuttle  to  remit  the  balance 
in  bis  bands  to  the  credit  of  the  company,  but 
got  no  reply  from  him  until  March  26th, 
when  be  wrote  to  the  receiver  as  follows: 
"Relying  to  your  letter  asking  for  a  re- 
mittance, beg  to  advise  that  It  has  been  utter- 
ly Impossible  for  us  to  make  any  collections 
since  the  Baltimore  Fire.  In  fact,  every 
agent  has  a  claim  against  the  Home  for  more 
than  the  amount  of  their  balances,  and  my 
claim  against  the  Home  will  be  an  exceedlnc- 
ly  large  one.  Just  the  amount  I  will  advise 
yon  as  soon  as  I  can  get  in  the  canceled  poli- 
cies and  make  an  account" 

Early  In  May,  190i,  the  receiver  sent  Mr. 
Thos.  E.  Bond,  an  experienced  accountant 
and  Insurance  adjuster,  to  Syracuse  to  pro- 
cure from  Tuttle  a  statement  of  his  accounts 
with  the  company.  On  May  9th  Mr.  Bond 
■reached  Syracuse  and  went  to  Tuttle's  office 
to  see  him  about  the  matter.  Tuttle  assigned 
as  the  reason  for  not  having  already  sent  the 
accounts  that  he  bad  been  very  busy  and  that 
there  was  a  large  volume  of  claims  for  re- 
turn premiums,  some  of  which  were  still 
coming  In,  and  he  Insisted  that,  when  they 
had  all  come  In,  the  balances  of  the  account 
would  be  In  his  favor.  He  without  any  ob- ' 
Jectlon,  at  Mr.  Bond's  request,  not  only  gave 
him  access  to  his  books  of  account,  but  i>er- 
mitted  him  to  take  such  of  them  as  he  de- 
sired overnight  to  the  hotel  at  which  he  was 
stopping.  Tattle  also  referred  him  to  the 
bookkeeper  of  the  agency  and  she  gave  him 
such  assistance  as  he  asked  for.  Mr.  Bond 
found  that  the  ledger  and  others  of  the  books 
bad  not  been  brought  down  to  date,  but  he 
made  up  a  statement  of  the  account,  as  well 
as  he  could,  according  to  which  Tuttle  was 
largely  In  debt  to  the  company.  He  went 
with  it  to  the  office  of  Tuttle  and  showed  it 
to  him.  Tuttle  expressed  great  surprise,  and 
said  Bond  had  evidently  not  gotten  all  of  the 
return  premiums,  that  they  could  not  have 
been  put  on  the  books,  and  promised  to  meet 
Bond  that  afternoon  and  take  the  matter  up 
with  him  and  give  his  whole  time  to  it. 
When  Bond  went  to  Tuttle's  office  in  the 


afternoon,  he  was  Informed  that  the  latter 
bad  been  unexpectedly  called  to  New  York 
City,  and  would  be  gone  for  some  days.  Mr. 
Bond  then  returned  to  Baltimore.  In  the  lat- 
ter part  of  May,  or  some  time  In  June,  Tut- 
tle sent  to  the  receiver  a  statement  showing 
a  balance  against  himself  of  $3,561.18.  This 
was  followed  at  a  later  day  by  another  state- 
ment, claiming  an  additional  credit  of  13^10 
for  alleged  special  services  and  expenses  of 
himself  and  two  special  agents  and  a  clerk 
during  the  two  weeks  following  the  Balti- 
more fire  in  visiting  subagents  in  bis  terri- 
tory, and  otherwise  attempting  to  bold  the 
business  together  until  the  company  could  ar- 
range to  reinsure  Its  risks. 

The  defendant  filed  a  bill  of  particulars  In 
the  shape  of  an  account  with  its  eighth  plea, 
which  by  way  of  equitable  defense  alleged 
that  upon  a  proper  accounting  the  balance  of 
accoimts  between  the  company  and  Tuttle 
was  In  his  favor.  This  bill  of  particulars 
charged  Tuttle  with  the  same  monthly  bal- 
ances, within  a  few  dollars  as  those  charged 
against  him  In  the  account  filed  with  the  dec- 
laration, but  It  claimed  credits  in  his  favor 
mainly  for  return  premiums,  unpaid  agents' 
balances,  and  the  special  services  already 
mentioned,  amounting,  In  the  aggregate,  to 
more  than  the  total  debits  and  showing  a 
balance  in  his  favor. 

The  evidence  for  the  plaintiff,  of  which 
we  have  stated  the  substance,  was  not  in 
our  opinion  legally  sufficient  to  prove  dis- 
honest acts  on  the  part  of  Tuttle  amount- 
ing to  larceny  or  embezzlement.  It  is 
clear  that  under  both  the  agreement  and 
course  of  dealing  between  him  and  the  com- 
pany he  was  entitled  to  "a  credit"  of  three 
months  on  bis  monthly  balances.  The  ascer- 
tainment of  the  monthly  balance  under  their 
course  of  dealing  did  not  prove  that  the 
amount  of  the  balance  has  actually  come  to 
his  hands.  It  merely  made  him  liable  under 
the  contract  to  pay  that  sum  at  the  end  of 
three  months  thereafter,  subject,  however,  to 
the  contingency  of  Its  being  wiped  oat'  In 
whole  or  in  part  by  the  subsequMit  return  by 
him  to  policy  holders  of  unearned  premiums. 
The  company  by  the  grant  to  him  of  this 
three  months'  credit  established  the  rela- 
tion of  debtor  and  creditor  between  it  and 
him,  and  authorized  him  to  apply  to  his  own 
use  during  that  time  so  mqch  of  the  balance 
charged  against  him  as  came  to  his  hand^ 
and  relied  upon  his  obllgatlcm  under  their 
contract  to  repay  to  it  a  like  amount  at  the 
end.  of  the  period  for  which  ths  credit  was 
given.  Milwaukee  Theater  Co.  v.  Fidelity 
Co.,  66  N.  W.  361,  92  Wis.  412;  McElroy  v. 
People,  202  lU.  473,  66  N.  B.  1058.  If,  at  the 
end  of  the  three  months,  he  was- unable  to 
pay  or  simply  failed  to  pay  what  was  due, 
that  fact  without  proof  of  some  fraudulent 
disposition  of  the  mipney  animo  turandl  would 
not  have  sufficed  to  convict  him  of  larceny  or 
embezzlement  of  It.  If  the  company  had  re- 
quired him  to  deposit  the  monev^rUsicrad- 
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It  and  draw  npon  It  as  Its  agent  and  for  its 
nae,  and  tbus  Intrusted  him  with  the  mere 
custody  or  possesalon  of  it,  and  he  had  ap- 
plied It  to  bis  own  use,  the  case  would  have 
been  different  The  mere  failnre  to  pay  a 
debt  without  compulsion  even  by  one  baring 
the  financial  ability  to  pay  it  is  neither  lar- 
ceny nor  embezzlement  Tuttle  neither  con- 
cealed nor  denied  the  amount  of  the  "bal- 
ance" prima  facie  due  by  him.  He  admitted 
them,  and  freely  gave  the  company's  account- 
ant access  to  and  temporary  possession  of  his 
books  of  account  for  examination,  but  as- 
serted that  his  claims  against  the  company 
exceeded  his  debits.  .  Nor  are  the  claims 
made  by  him,  whether  excessive  In  fact  or 
not  of  such  nature  that  their  assertion  af- 
fords prima  fade  evidence  of  fraud  on  bis 
part  Such  of  the  claims  as  are  for  return 
premiums,  and  they  constitute  the  greater 
part  of  them,  do  not  suggest  fraud,  for  they 
were  contemplated  and  provided  for  by  the 
agreement  between  the  parties,  and  the  fail- 
ure of  the  company  after  the  fire  made  it 
practically  certain  that  the  amount  of  those 
claims  would  be  unprecedentedly  large  in  the 
aggregate.  The  claim  made  by  Tuttle  for 
special  services  and  expenses  Incurred  in  an 
alleged  effort  to  hold  the  business  together 
after  the  fire  are  unusual  in  tbelr  nature, 
but  the  unusual  severity  of  the  Baltimore  fire 
and  the  uncertainty  for  a  time  as  to  its  efftet 
upon  the  continued  ezistence  of  the  company 
present  a  situation  under  which  the  asser- 
tion of  claims  of  that  character  does  not 
raise  a  prima  facie  presumption  of  dishones- 
ty amounting  to  larceny  or  embezzlement 
Tnttle  was  undoubtedly  dilatory  and  perhaps 
Indifferent  ih  sending  In  bis  accounts  after 
the  fire,  and  the  failure  on  his  part  to  keep 
bis  engagement- with  Mr.  Bond  at  Syracuse 
was  discreditable  to  him,  but  in  view  of  the 
fact  that  he  then  asserted  and  still  asserts 
the  right  to  credits  for  returned  premiums 
and  expenses  in  excess  of  the  balances  against 
him,  those  circumstances,  .If  th^  had  been 
found  by  the  Jury,  would  not  have  been  le- 
gally sufficient  to  warrant  the  finding  of  a 
verdict  for  the  plaintiff  under  the  bond  sued 
on  in  this  case.  The  learned  Judge  below,  in 
our  opinion,  committed  no  error  in  granting 
the  defendant's  prayer. 

We  will  not  add  to  this  opinion,  already 
long  enough,  a  discussion  in  detail  of  the 
rulings  on  evidence  brought  up  by  the  other 
exceptions.  It  Is  sufiicloit  to  say  that  we 
find  no  reversible  error  In  them.  The  evi- 
dence referred  to  in  the. first  and  second  ex- 
ceptions, which  was  excluded  t>ecau8e  It  tend- 
ed to  vary  the  terms  of  the  letter  of  April  4, 
1900,  from  6.  Harlan  Williams  to  Tuttle, 
which  the  court  below  treated  as  the  written 
contract  between  him  and  the  insurance  com- 
pany, should  have  been  admitted,  as  Mr.  Wil- 
liams himself  testified  that  the  letter  was  not 
intended  to  constitute  a  contract,  and  the  oth- 
er evidence  corroborated  him  in  that  respect 
We  do  not  however,  regard  the  court's  ac- 


tion on  these  exceptions  as  presenting  re- 
versible error,  as  we  have  treated  that  evi- 
dence as  properly  in  the  case,  and  have  con- 
sidered it  In  arriving  at  the  conclusions  to 
which  we  have  given  expression  in  our  opin- 
ion. 

The  motion  made  by  the  appellee  to  dis- 
miss the  appeal  because  the  ord»  extending 
the  time  for  signing  the  bill  of  exceptions 
was  not  passed  until  after  the  expiration  of 
the  term  cannot  prevail.  It  appears  from  the 
affidavits  of  the  counsel  for  the  appellant  and 
the  certificate  of  the  trial  judge  that  the 
counsel  for  the  appellee,  when  the  bills  of 
exception  were  presented  to  them  after  the 
expiration  of  the  term,  examined  them  and 
made  sundry  changes  In  them,  and  were  pres- 
ent in  court  when  they  were  signed,  and  par- 
ticipated vritb  appellant's  counsel  In  discuss- 
ing them  before  the  judge  who  allowed  fur- 
ther changes  to  be  made  in  them  at  the  re- 
guest  of  the  appellee's  counsel,  and  that  no 
protest  or  objection  was  then  made  on  behalf 
of  the  appellee  to  the  signing  of  the  bills. 
Under  these  circumstances,  it  is  too  late  for 
the  appellee  to  raise  for  the  first  time  in  this 
court  the  objection  that  the  exceptions  were 
signed  too  late.  Gliomas  v.  Ford,  (13  Md.  S46, 
62  Am.  Rep.  ,513;  Edelhoff  v.  Homer-MIller 
Mfg.  Co.,  86  Md.  605,  3d  Atl.  314. 

The  Judgment  appealed  from  must  b«  af- 
firmed. 

Judgment  affirmed,  with  coBtk 
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BASCH  V.  RASCH. 
(Court  of  Appeals  of  Maryland.    April  4,  190T.) 
Divorce  ■•-  Evidbrcc  —  Sufficixnot  —  AvvLr 

TXBT. 

In  an  action  for  divorce,  evidence  held  suffi- 
cient to  sustain  the  diarge  of  adultery  against 
defendant. 

Appeal  from  Circuit  Court  Ko.  2  of  Balti- 
more City ;  Pere  L.  Wickes,  Judge. 

Bill  by  Selena  Rascb  against  John  Basch. 
From  a  decree  overruling  defendant's  cross- 
bill, be  appeals.    Reversed  and  remanded. 

Argued  before  BRISCOE,  BOYD,  PEARCB, 
SCHMUCKER,  and  BURKE,  JJ. 

S.  Gross  Horwltz,  for  appellant  William 
P.  Ccmstable,  for  appellee. 

BRISCOE,  J.  On  October  22,  1803,  the 
wife  (appellee)  filed  a  bill  in  circuit  court 
No.  2  of  Baltimore  City  against  the  husband 
(appellant)  for  divorce  a  mensa  et  thoro,  on 
the  ground  of  desertion  and  cruel  treatment 
To  this  bill  an  answer  was  filed  by  the  hus- 
band, denying  the  allegations  set  out  there- 
in, and  charging  the  wife,  since  her  marriage 
with  him,  with  the  crime  of  adultery.  On  the 
dth  of  January,  1904,  the  husband  filed  a 
cross-bin  against  the  wife  for  a  divorce  a 
vinculo  matrimonii,  for  adultery  with  one 
Michael  J.  Dellahnnty  of  Baltimore  City,  be- 
tween the  Ist  day  of  August  and  tbe  11th 
day  of  October,  1903,  and  with  divers  otheiC 
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men  who  are  unknown  to  him.  The  bill  also 
charged  Illicit  carnal  Intercourse  with  other 
men  unknown  to  the  plaintiff  at  the  time  of 
the  marriage.  These  allegatiouB  were  denied 
by  the  wife  in  an  answer  to  the  bill.  A  rep- 
lication was  filed  to  each  bill,  and  the  case 
was  heard  on  the  bills,  answers,  and  proof. 
Both  bills  were  dismissed  by  the  court  below, 
and  from  the  decree  dismiselng  the  cross-bill 
an  appeal  has  been  taken. 

There  is  no  appeal  from  the  decree  dia- 
missing  the  original  bill.  The  rules  of  law 
applicable  to  this  class  of  cases  cannot  admit 
of  dispute,  as  they  have  been  settled  by  num- 
eraoB  decisions  of  this  court  They  are  clear- 
ly and  fully  stated  in  Kremelberg  v.  Kremel- 
berg,  02  Md.  653,  and  Shnfeidt  t.  Shufeldt. 
86  Md.  629,  89  Atl.  416.  The  proof  in  the 
case  at  bar  is  quite  voluminous,  and,  as  usual 
In  tbeee  cases,  la  somewhat  contradictory. 
It  would  not  aid  the  cdncluslon  we  have 
leached  to  review  It  in  detail,  or  to  prolong 
this  opinion  by  attempting  to  reconcile  the 
glaring  conflicts  In  the  testimony  of  some  of 
the  witnesses.  The  sole  question  on  the  ap- 
peal Is  whether  the  charge  of  adultery  al- 
leged in  the  cross-btU  Is  supported  by  the 
testimony,  and  we  shall  state  only  the  mate- 
rial parts  of  the  testimony  bearing  on  this 
question. 

The  appellant  and  appellee  were  married 
on  the  IStb  day  of  January,  1903,  and  on  the 
22d  of  October  of  the  same  year  a  bill  for 
divorce  was  filed  by  her.  They  lived  together 
as  man  and  wife  until  the  11th  of  October, 
1903,  when  he  left  his  home,  and  took  with 
him  hia  household  effects.  The  basis  of  the 
suit  rests  upon  certain  letters  which  the  hus- 
band found  <m  his  wife's  bureau,  on  his  re- 
turn home  on  the  11th  of  October,  1903.  Two 
of  the  letters  were  from  Dellohunty  to  the 
appellee,  dated  October  1,  1903,  signed  "Del," 
and  addressed  the  wife  as  "dearest."  They 
contain  expressions  of  the  following  Import: 
"I,  however,  will  be  at  the  meeting  place 
designated  Saturday  evening.  I  would  much 
prefer  to  be  with  you,  and  you  alone.  I  wish 
yon  would  get  away  to-morrow  evening,  Fri- 
day, but  1  suppose  you  can't,  for  I  want  to 
see  you  and  be  with  you  more  than  I  can  tcll 
you.  Let  me  know  by  return  messenger  if 
you  can  see  me  to-night.  If  only  for  a  mo- 
ment, as  per  our  arrangement  of  last  evening. 
Let  me  know  where  and  the  exact  time.  Will 
send  you  flowers  this  afternoon,  acc^t  them 
with  my  fondest  hopes  for  the  future."  The 
wife's  letter  to  Dellabunty,  Is  dated  the  lltb 
of  October,  1903,  was  sealed,  and  contains 
such  expressions  as,  "Dearest  Delia.  Sweet 
letter  received.  Meet  me  at  our  same  place 
(M.  &  N.)  at  8  p.  m."  "Excuse  hasty  note  this 
time  as  it  might  be  dangerous."  "Do  not  fall 
to  come."  "Lots  of  Love,  I  am,  Tours,  Leo- 
nore."  In  addition  to  these  letters,  there 
was  testimony  by  the  wife  that  she  had  met 
Dellabunty  on  September  30th,  In  the  after- 
noon and  again  that  night,  and  on  the  1st 
of  October.    There  was  also  proof  that  the 


appellee  allowed  men  to  vtolt  her  home  In  the 
absence  of  her  husband,  and  that  she  bad 
been  seen  with  men  in  the  bedrooms  on  the 
second  floor,  and  in  the  parlor  of  the  house, 
under  circumstances  that  conclusively  estab- 
lished her  guilt  Police  Officer  Pease  testi- 
fied that  he  knew  the  appellee  before  ber 
marriage,  that  she  lived  with  her  slater,  and 
they  entertained  men  in  their  bedroom  at 
night,  drinking  and  otherwise  carousing.  In 
answer  to  the  question,  What  conclusion  did 
you  form  as  to  the  character  of  the  appellee 
and  her  sister?"  he  saldt  "Well,  I  would  not 
think  very  much  of  the  appellee,  knowing  ber 
sister  was  a  kept  woman  and  she  knew  it, 
at  the  time."  It  is  not  necessary  to  state 
here  with  any  further  particularity  the  proof 
contained  in  the  record  which  supports  the 
appellant's  case. 

It  is  sufflcioit  to  aay  that  the  letters  here- 
tofore referred  to^  In  connection  with  the 
other 'proof  in  the  record  before  us,  sustain 
and  establish  the  charge  of  adultery  against 
the  at>pellee.  It  is  Impossible,  as  was  said 
by  this  court  In  Eremelberg  v.  Kremelberg, 
52  Md.  653,  to  reconcile  the  testimony  be- 
fore us  with  the  innocence  of  the  appellee, 
and  we  mnst  therefore  infer  her  guilt  In 
Shufeldt  V.  Shufeldt,  88  Md.  628,  39  AtL  416, 
it  is  said:  "It  Is  not  necessary  In  cases  of 
this  character  that  there  be  any  one  act  prov* 
en  which  Is  conclusive  of  guilt;  but  the  court 
must  consider  the  opportunity  for  the  com- 
mission of  the  act,  the  conduct  of  the  parties 
and  all  ciicumstances,  aiAl  then  determine 
from  the  whole  testimony  whether  It  should 
convince  unprejudiced  and  cautious  persons 
of  the  guilt  of  the  parties."  And  In  Burgess 
T.  Burgess,  4  Eng.  BccL  629,  It  Is  said :  "It 
Is  not  necessary  to  prove  the  fact  of  adultory 
at  any  certain  time  or  place,-  modo  et  forma, 
loco  et  tempore.  It  will  be  sufficient  if  the 
court  can  infer  that  conclusion,  as  it  has  oft- 
en done  between  persons  living  in  the  same 
bouse,  though  not  seen  in  the  same  bed,  or  In 
any  equivocal  sltnatlon."  In  the  case  at  bar, 
the  conduct  of  the  parties,  the  secret  cor- 
respondence betwcMi  them,  lead  to  the  fair 
inference  and  conclusion  that  the  relations 
between  them  were  not  innocent,  apart  from 
the  positive  testimony  of  the  witnesses  Han- 
dy and  GeddcB,  as  to  .improper  relations  be- 
tween the  wife  and  other  men.  We  find  no 
sufficient  evidence  to  support  the  charge  of 
infidelity  on  the  part  of  the  husband  which 
would  constitate  a  bar  to  the  relief  now  ask- 
ed by  him.  The  testimony  upon  this  branch 
of  the  case  Is  too  uncertain  and  contradictory 
to  establish  an  Inference  of  guilt  On  the 
contrary.  It  is  positively  denied  by  the  testi- 
mony of  the  husband,  and  not  sustained  by 
the  facts  and  circumstances  of  the  case.  Nor 
do  we  find  the  contention  of  the  appellee  that 
there  has  been  forgiveness  or  condonation  of 
the  wife's  guilt  by  the  husband  supported  by 
the  evidence.  He  abandoned  his  wife  as 
soon  as  the  letters  were  discovered,  and  did 
not  again  return  to  h^*zed  by  VjOOQlC 
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We  ar«  thercubre  of  fh«  opinion,  after  a 
carefal  consideration  of  all  the  testimony  in 
tbe  record,  that  the  charge  of  adultery 
against  the  wife  has  been  established,  and, 
for  the  reasons  stated,  the  decree  of  the 
circuit  court  No.  2  of  Baltimore  City  will  be 
reversed,  and  the  cause  remanded,  to  the 
end  that  a  decree  granting  a  divorce  a  vin- 
culo matrimonii  to  the  husband  may  be 
passed. 

Decree  reversed,  and  canse  ronanded; 
ooBts  to  be  paid  by  the  appellee. 


(7>  Conn.  (TO 

BLAKB  V.  BB0THBB8. 

(Supreme   Court   of   Errors   of   ComiectlCDt 
May  1,  1907.) 

ISlECTIONS  —  OmOEBB  —  MODESATOB  —  Pbb- 
SOZTAI.   IdABIUTT   »»    OFPICIAI.    ACTft— RX- 

jEcnoN  OF  Vote. 

A  moderator  of  an  electors'  meeting  being 
a  quasi  judicial  officer  la  not  personally  liable 
in  damages  to  an  elector  for  any  error  in  re- 
jecting his  ballot ;  no  malice  or  bad  faith  being 
shown. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent  Dig. 
vol.  18,  Elections,  |  68.] 

Appeal  from  Snperior  Court,  New  Haven 
Connty ;  Milton  A.  Sbmnway,  Judge. 

Action  by  Henry  T.  Blake  against  Fred- 
erick J.  Brothers.  From  a  Judgment  for  de- 
foidant,  plaintiff  appeals.     No  error. 

Action  for  damages  against  the  defendant 
for  depriving  the  plaintiff  of  his  rights  as  an 
elector  brought  to  the  superior  court  for  New 
Haven  county.  The  complaint  states  the  fol- 
'  lowing  facts:  The  plaintiff  at  the  state  Sec- 
tion held  November  6,  1006,  secured  an  ofiEl- 
clal  ballot,  duly  Issued  by  tbe  Secretary  of 
State  In  blank,  and  wrote  thereon  in  his  own 
handwriting  the  names  of  those  persons  for 
whom  he  desired  to  vote  for  Governor  and 
other  state  officers,  each  under  its  appropri- 
ate title.  .  He  sealed  the  ballot  up  in  an  offi- 
cial envelope  duly  indorsed,  as  the  statute 
requires,  and  deposited  It  upon  the  ballot  box 
In  the  First  Ward  in  the  city  of  New  Haven, 
where  be  was  entitled  to  vote,  and  It  was  re- 
ceived by  the  moderator  and  duly  placed  in 
tbe  box.  During  the  counting  of  the  ballots, 
after  the  polls  were  closed,  the  defendant, 
who  was  moderator  of  the  meeting  In  said 
ward,  discovered  that  tbe  plaintiff's  ballot 
had  upon  It  cotaln  identifying  marks  (in  ad- 
dition to  the  plaintlfl's  handwriting)  within 
the  meaning  of  the  statute  which  makes  bal- 
lots void  therefor.  No  explanation  was  of- 
fered or  suggested  with  regard  to  said  marks. 
The  defendant,  as  such  moderator,  on  ac- 
connt  of  said  marks  and  also  because  said 
ballot  was  In  writing  and  not  printed  as 
required  by  law,  refused  to  count  it  or  per- 
mit it  to  be  counted,  and  rejected  it  as  a  void 
ballot,  and  caused  It  to  be  placed  in  a  package 
of  rejected  ballots  and  sealed  up  and  deposit- 
ed with  the  town  clerk  as  the  law  requires 
concerning  rejected  ballots.  This  action  of 
the  defendant  is  allied  to  have  deprived  the 


plalntifT  of  his  rights  as  an  elector,  to  his 
damage.  The  defendant  demurred  to  the 
complaint  (1)  because  It  appears  from  the 
complaint  that  the  plaintlfT's  ballot  was  not 
printed,  but  was  wholly  in  his  own  handwrit- 
ing; (2)  because  it  appears  that  tbe  ballot 
had  upon  it,  in  addition  to  the  handwriting 
of  the  plaintiff,  certain  other  Identifying 
marks  within  tbe  meaning  of  tbe  statute 
making  ballots  void  therefor ;  (3)  the  defend- 
ant Is  not  liable  to  the  plaintiff  In  damages 
because  It  appears  from  the  complaint  that  In 
rejecting  the  plalntlfTs  ballot  the  defendant 
was  acting  In  accordance  with  the  statutes 
relating  to  the  conduct  of  elections  and  pre- 
scribing the  moderator's  duties  as  to  tbe 
counting  and  rejecting  of  ballots;  and  (4) 
because  in  rejecting  the  plaintiff's  ballot  the 
defendant  was  acting  in  a  Judicial  or  quasi 
Judicial  capacity,  and  therefore  Is  not  liable 
In  an  action  for  damages,  no  malice  or  bad 
faith  on  his  part  being  alleged. 

The  cotui;  Sbumway,  J.,  sustained  the  de- 
murrer and  rendered  Judgment  for  the  de- 
fendant. The  plaintiff  appealed  assigning  as 
error  the  sustaining  of  the  demurrer.  No 
error. 

Henry  T.  Blake  and  George  D.  Watrous,  for 
appellant  Leonard  M.  Daggett,  Livingston 
W.  Cleaveland,  and  Clarence  W.  Bronson,  for 
appellee. 

THATER,  J.  (after  stating  the  facts).  The 
complaint  does  not  allege,  and  the  plaintiff 
in  his  brief  states  that  it  is  not  claimed,  that 
the  defendant  acted  maliciously  or  that  he 
overstepped  the  duties  imposed  upon  him  by 
statute.  The  plaintiff's  contention  la  that  the 
statute  under  which  the  defendant  acted  vio- 
lates the  (institution  of  the  state  In  several 
respects,  and  especially  In  that  It  deprives 
the  duly  qualified  elector  of  the  right  of  free 
suffrage.  Including  the  right  to  vote  a  written 
ballot  and  the  right  to  otherwise  so  mark  his 
ballot  that  it  may  indicate  who  cast  It,  and 
that  being  thus  in  violation  of  the  Constitu- 
tion the  statute  Is  no  protection  to  the  de- 
fendant, although  be  acted  in  good  faith  and 
without  malice. 

Tbe  duties  which  the  statute  Imposed  upon 
the  defendant  as  moderator  of  the  elector's 
meeting  were  of  a  quasi  Judicial  nature.  He 
was  called  upon  to  determine  a  variety  of 
important  and  difficult  questions,  involving 
Judgment  and  discretion  and  some  of  which 
might  require  tbe  hearing  of  testimony.  An 
examination  of  the  numerous  cases  referred 
to  In  the  plaintiff's  brief,  In  which  some  of 
these  questions  were  brought  before  this 
court  by  parties  claiming  to  have  been  ag- 
grieved by  rulings  of  such  moderators,  show 
the  Importance  and  difficulty  of  tbe  questions 
upon  which  the  defendant  was  called  to  rule 
as  well  as  tbeir  quasi  judicial  diaracter.  The 
defendant  was  therefore  acting  as  a  quasi  ju- 
dicial officer  In  doing  tbe  acts  now  complain- 
ed of  by  tbe  plaintiff.  In  Perry  v.  Reynolds, 
53  Conn.  527,  535,  3  Atl.  5o5,  we  held  that  sucl^ 
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officers  are  not  perscmaUy  liable  In  damages 
for  errors  or  mistakes  committed  by  them 
when  so  acting.  It  follows  that  the  com- 
plaint shows  no  cause  of  action  against  the 
defendant,  and  the  demurrer  was  therefore 
properly  sustained. 

It  Is  unnecessary  to  consider  the  other  ques- 
tions raised  In  the  case. 

There  Is  no  error.  The  other  Judges  con- 
curred. 


(n  Conn.  6M) 

LEONARD 


T.   GILLETTE  et  «I. 


(Supreme  Court  of  Errors  of  Connecticut    May 
1,  1907.) 

1.  Aduinistbators— Claims  Aoainst  Estatb 
—Evidence— Aduissibilitt. 

In  an  action  brought  to  recover  for  serv- 
ices rendered  defendants'  intestate  during  the 
Biz  years  prior  to  bis  death,  it  appearing  that 
plaintiff  and  intestate  bad  stood  in  the  same 
relation  to  each  other  for  16  years,  evidence  that 
at  the  commencement  of  the  relation  intestate 
asked  plaintiff  to  look  after  him  and  take  care 
of  him  was  relevant  as  tending  to  show  that  the 
services  performed  within  the  6  years  were  per- 
formed at  the  request  of  intestate. 

TEd.  Note. — ^For  cases  in  point,  see  Gent  Dig. 
vol.  22,  Executors  and  Administrators,  |  1871.] 

2.  Saick. 

In  an  action  to  recover  for  services  ren- 
dered defendants'  intestate,  evidence  as  to  the 
valne  of  the  estate  of  intestate  was  relevant  as 
tending  to  show  that  intestate  requested  plaintiff 
to  penorm  the  services,  and  as  offering  an  ex- 
planation of  the  fact  that  for  six  years  plain- 
tiff performed  the  services  without  insisting  up- 
on payment. 
8.  AppeaXt-Review- Hakt.mbbb    Erbob— Rx- 

MABK  or  Court. 

In  an  action  to  recover  for  services  render- 
ed defendants'  intestate,  the  court.  In  admitting 
testimony,  remarked  that  be  believed  that  in 
another  case  a  similar  question  was  admitted  as 
possibly  bearing  on  the  value  of  the  services. 
The  court  charged  that  the  only  purpose  of  the 
testimony  was  to  corroborate  plaintiff  that  intes- 
tate as  a  man  in  i>osses8ion  of  a  competence 
expected  to  pay  for  the  services,  and  that  the 
value  of  the  services  was  to  be  determined  apart 
from  the  value  of  the  estate.  Held,  that  the 
court's  remark  in  view  of  the  charge  was  harm- 
l«8. 
4.  Witnesses— iHFBACHifEHT  —  Irconsistent 

Statements. 

Where,  In  an  action  to  recover  for  services 
rendered  defendants'  intestate,  a  witness  for  de- 
fendants testified  to  the  effect  that,  so  far  as 
he  knew,  no  services  bad  been  performed  for 
intestate,  evidence  of  a  conversation  with  wit- 
ness in  which  he  stated  in  reply  to  plaintiff's 
remark  that  she  would  put  in  a  claim,  "All 
right,  I  won't  kick  over  your  claim,"  was  ad- 
missible. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  50,  Witnesses,  H  120»-1225.] 

Appeal  from  Superior  Court,  New  Haven 
County ;  William  S.  Case,  Judge. 

Action  by  Elizabeth  M.  Leonard  against 
Charles  W.  Gillette  and  others,  administra- 
tors, to  recover  the  reasonable  value  of  serv- 
ices rendered  defendants'  intestate.  From  a 
judgment  for  plaintiff,  defendants  appeal. 
Affirmed. 

The  complaint  alleged  that  for  six  years 
prior  to  the  date  of  the  death  of  Joseph  H 


Lawrence,  the  defendants'  Intestate,  the 
plaintiff  performed  housework,  general  work, 
boarded  and  cared  for  said  Lawrence  con- 
tinuously, and  nursed  him  when  he  was  sick, 
on  bis  request  and  promise  to  pay  for  the 
same;  that  said  services  were  reasonably 
worth  $3,225;  that  the  plaintiff  duly  pre- 
sented to  the  defendants  as  administrators 
of  said  Lawrence  her  claim  for  payment  for 
said  services,  which  claim  was  disallowed. 
The  answer  denied  the  allegations  of  the  ren- 
dition of  services  and  of  their  value,  and 
averred  that.  If  said  Lawrence  was  at  any 
time  Indebted  to  the  plaintiff  for  services  as 
alleged,  he  had  made  full  payment  for  the 
same,  which  averment  the  plaintiff  denied. 
On  these  issues  the  case  was  tried  to  the  Jury. 
The  rulings  on  evidence  assigned  in  the  ap- 
peal as  «Tor  are  three:  (1)  The  plaintiff 
offered  evidence  to  show  that  she  had  been 
a  tenant  In  one  of  the  houses  of  Lawrence 
for  16  years  before  his  death,  and  that  this 
house  stood  near  that  In  which  Lawrence  re- 
sided alone  during  the  same  period.  The 
plaintiff  testified  as  to  the  relations  existing 
between  Lawrence  and  herself  during  the 
period  of  her  tenancy,  but  claimed  to  re- 
cover only  for  services  rendered  during  the 
six  years  next  preceding  Lawrence's  death. 
Upon  her  direct  examination  she  was  asked, 
"When  yon  first  began  to  work  for  him  six- 
teen years  ago,  what  did  he  Ktik  you  to  do?" 
The  defendants  objected  to  the  question  and 
the  court  admitted  it;  the  defendants  duly  ex- 
cepting. The  witness  answered:  "He  asked 
me  to  see  him  and  take  care  of  him."  The 
witness  sut>sequently  testlfled  tliat  Lawrmce 
repeatedly  during  the  six  years  before  bis 
death  promised  that  she  should  be  rewarded 
for  her  services.  (2)  The  defendants  Introduc- 
ed as  a  witness  <me  Louis  C.  Archambault, 
one  of  the  appraisers  of  the  Lawrence  estate. 
Upon  his  cross-examination  he  was  asked 
If  he  appraised  all  of  the  estate,  and,  having 
answered  that  he  did,  he  was  further  asked, 
"How  much  did  it  appraise?"  The  defendants 
objected  to  this  question.  The  plaintiff  claim- 
ed It  as  material  to  show  that  Lawrence 
"was  acting  In  good  faith  by"  the  plaintiff 
"to  show  the  condition  of  affairs  there."  The 
court  said:  "I  believe,  in  the  case  of  Grant 
T.  Grant,"  29  AU.  15,  63  Conn.  630,  38  Am. 
St  Rep.  376,  a  similar  question  was  admitted 
"as  possibly  bearing  on  the  value  of  the  serv- 
ices. I  win  admit  it  for  that  limited  pur- 
pose." The  defendants  duly  excepted,  and  the 
witness  answered:  "Somewhere  In  the  neigh- 
borhood of  $24,000  or  $2.'),000,  I  believe."  No 
inquiry  was  made  of  said  witness  concern- 
ing the  appraisal  or  value  of  said  estate  on 
his  examination  in  chief,  nor  of  any  other 
witness  during  the  trial,  nor  was  there  any 
other  evidence  offered  by  either  party  of  the 
value  or  appraisal  of  said  estate.  In  the 
charge  the  court  cautioned  the  jury  against 
putting  the  wrong  estimate  on  this  testimony 
as  to  the  amount  of  the  Lawrence  estate, 
and  said:     "I  have  already  cautioned  you 
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that  the  nle  of  damages  In  this  class  of  cases 
does  not  concern  itself  with  the  amount  of 
the  estate,  or  the  size  of  the  expected  Inheri- 
tance. The  only  legitimate  purpose  of  the 
testimony  before  you  lies  .In  Its  claimed  ten- 
dency to  corroborate  the  claim  of  the  plain- 
tiff that  the  deceased  as  a  man  living  quite 
alone  and  In  possession  of  a  competence  ex- 
pected to,  and  understood  that  he  was  ex- 
pected to,  pay  for  such  services  as  the  plain- 
tiff may  have  rendered.  It  must  have  no 
effect  beyond  this  In  any  event  The  value  of 
the  services,  if  you  come  to  that,  is  a  matter 
to  be  determined  quite  apart  from  the  size 
or  value  of  the  estate."  (3)  One  Frank  Law- 
rence, a  nephew'  and  heir  at  law  of  the  dece- 
dent, was  offered  as  a  witness  by  the  defend- 
ants. He  testified  at  length  as  to  his  ac- 
quaintance with  his  uncle  during  the  tatter's 
last  years  and  as  to  his  uncle's  methods  of 
life,  and  said  that  on  his  visits  to  his  uncle 
he  had  never  observed  that  he  was  being 
materially  assisted  or  cared  for  by  any  one, 
and  that  he  had  not  seen  the  plaintiff  in  at- 
tendance upon  his  uncle.  He  was  not  aslced 
to  give  an  opinion  as  to  the  value  of  the 
plalntifTs  claimed  services.  The  plaintiff  was 
a  witness  on  rebuttal,  and  In  her  direct  ex- 
amination testified  that  since  the  decedent's 
death  she  had  had  a  conversation  with  Frank 
Lawrence  regarding  his  uncle  and  in  regard 
to  her  services  for  him.  She  was  then  asked: 
"Won't  you  tell  the  Jury  what  it  was?"  To 
this  question  the  defendants  objected,  on  the 
ground  that  the  conversation  was  not  binding 
upon  the  administrators.  It  was  claimed  by 
the  plaintiff  as  showing  bias  In  the  witness 
Lawrence.  Hie  court  admitted  the  question, 
the  defendants  duly  excepting.  The  witness 
answered:  "I  told  him  I  was  going  to  put  In 
a  claim,  and  he  said:  'All  right'  I  told  him 
I  didn't  want  htm  to  kick  over  It  I  said: 
"Ton  know  I  have  taken  good  care  of  your 
uncle,  and  I  want  my  pay  for  it'  And  he 
sAld:  'All  right'  He  said:  'I  won't  kick 
over  your  claim.  If  you  don't  kick  over  what 
I  get'  I  said:  'I  have  nothing  to  do  with 
what  yon  get  All  I  am  looking  for  Is  what 
b^ongs  to  me.' "  In  the  charge  the  court  cau- 
tioned the  Jury  In  respect  to  this  testimony 
ai)  follows:  "As  to  certain  statements  made 
by  Lawrence,  the  nephew,  to  the  plaintiff,  aft- 
er the  elder  Lawrence's  death,  yon  will  be 
careful  to  remember,  as  I  cautioned  you 
when  this  testimony  was  admitted,  that  no 
Statement  of  this  witness  Lawrence  Is  of 
weight  as  tending  to  bind  the  estate,  and  his 
statements  are  admitted  here  only  for  the 
limited  purpose  of  affecting  his  credibility  as 
a  witness,  and  it  is  for  you,  of  course,  to 
say  whether  they  have  any  weight  in  that 
direction." 

Wtlllam  m.  Thorns,  for  a]H>ellant>.  Ulysses 
a.  Obnrch,  for  appellee. 

HAMERSLET,  J.  (after  stating  the  facts). 
The  first  exception  Is  not  well  taken.  It  ap- 
pearing-that  the  plaintiff  and' Lawrence,  the 


defendants'  intestate,  bad  stood  In  the  same 
relations  to  each  other  for  16  years,  the  ftict 
that  at  the  commencement  of  these  relations 
Lawr«ice  asked  the  plaintiff  to  look  after 
him  and  take  care  of  him  is  not  irrelevant  to 
the  fact  that  during  the  last  6  years  of  this 
period  the  services  of  the  plaintiff  in  taking 
care  of  Lawrence  were  rendered  at  his  re- 
quest Whether  or  not  the  relevancy  should 
be  deemed  too  rranote  to  be  material,  under 
all  the  circumstances  of  the  case,  was  within 
the  discretion  of  the  trial  Judge,  and  the  rec- 
ord does  not  Indicate  that  this  discretion  was 
abused. 

For  similar  reasons  the  second  exception  is 
not  well  taken.  The  fact  that  Lawrence  pos- 
sessed a  modest  competence,  in  connection 
with  other  facts,  is  not  wholly  Irrelevant  to 
the  fact  that  Lawrence  requested  the  plaintiff 
to  perform  t<x  htm  the  general  duties  of  a 
housekeeper  and  nurse,  promising  to  pay  her 
the  reasonable  value  of  such  services,  nor  to 
the  fact  that  for  six  years  she  performed 
these  services  without  insisting  upon  pay- 
ment The  expression  of  the  judge  at  tlie 
time  this  testimony  was  admitted  of  .his  belief 
that  in  another  case  a  similar  question  had 
been  admitted  as  possibly  bearing  on  the 
value  of  the  services,  if  In  any  ev«it  It  could 
be  regarded  as  harmful,  was  certainly  harm- 
less in  view  of  the  charge  of  the  court  upon 
this  point. 

The  third  exception  Is  not  well  taken.  The 
testimony  of  Frank  Lawrence  was  to  the  ef- 
fect that  during  his  visits  to  his  uncle  the 
plaintiff  had  rendered  the  latter  no  assistance, 
and  that  so  far  as  he  knew,  his  uncle  dur- 
ing his  last  years  had  not  been  assisted  or 
cared  for  by  any  one.  The  testimony  of  the 
plaintiff  admitted  in  rebuttal  tended  to  show 
that'  the  younger  Lawrence  did  know  that 
the  plaintiff  had  taken  care  of  his  tmcle. 
If  It  did  not  show  this.  Its  admission  In  con- 
nection with  the  charge  of  the  court  was 
harmless. 

This  appeal  Illustrates  the  necessity  of  call- 
ing attention  to  a  seeming  misconception  as 
to  the  relative  duties  of  a  trial  court  and 
Court  of  Errors  in  respect  to  the  application 
of  the  law  of  evidence  to  the  peculiar  condi- 
tions that  may  be  developed  in  a  trial.  Strict- 
ly speaking,  the  law  of  evidence  Is  a  part  of 
the  law  of  procedure,  and  harmless  error  In 
Its  application  In  the  course  of  a  trial  is  not 
ground  for  .new  trial.  '  In  the  main.  Its  appli- 
cation to  the  circumstances  of  each  case  is  a 
duty  necessarily  allotted  to  the  trial  court 
end  In  most  Instances  the  judge  oonductlhg  a 
trial  Is  In  a  far  better  position  to  settle  Just- 
ly a  doubtful  application  than  a  Court  of  Er- 
rors reading  the  printed  record.  The  rule  of 
logic  or  theory  of  chances  which  determines 
the  relevancy  of  evidence  must  In  nearly  all 
cases  of  doubtful  application  be  nnderstood 
In  connection  with  conditions  and  circum- 
stances peculiar  to  the  case  on  trial,  evanes- 
cent in  their  character  and  diflicuit  of  ade- 
quate  apprehension  nu^^bg ^tl^Bj^teM^ 
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Judge.  Appeals  to  this  court  based  on  alleged 
mistakes  of  the  trial  Judge  In  the  exercise  of 
his  power  and  dlscrertlon  In  determining  such 
doubtful  questions  of  relevancy  and  remote- 
ness must  ordinarily  prove  futile.  To  enter- 
tain and  discuss  all  such  appeals  would  tend 
to  promote  prolixity,  uncertainty,  and  Injus- 
tice in  trials,  and  to  obscme  rather  than  make 
clear  the  practical  duties  of  the  trial  court: 
and  for  this  court  to  set  aside  Judgments  and 
compel  new  trials  for  such  Imm«teiial  or 
academic  reasons  would  tend  to  defeat  rather 
than  to  serve  the  administration  of  Justice. 

There  Is  no  error  In  the  Judgment  of  the 
superior  court  In  this  opinion  the  other 
Jndges  omcurred. 

(79  Conn.  M) 

FINCH  T.  BUBR  et  aL 

(Supreme  Court  of  Errors  of  Connectleat 
May  1, 1907.) 

FoBciBLX  Entby  and  Detaineb— Qbottrd  of 

AOTION— iBBEOtTLAR    EZECtrTION. 

After  a  Judgment  of  foreclosure  and  the 
expiration  of  the  time  for  redemption,  the  mort- 
gagee was.  put  In  possession  of  the  premises  by 
the  voluntary  act  of  the  mortgagor,  and  then 
died.  The  mortgagor  returned,  and  the  admin- 
istrator of  the  mortgagee,  finding  him  in  pos- 
session, and  the  execution  of  the  judgment  not 
appearing  on  the  records  of  the  court,  had  the 
attorney  who  liad  obtained  the  foreclosure  to 
procure  and  have  served  a  writ  of  execution  in 
ejectment  founded  on  the  foreclosure  Judgment. 
The  clerk  who  Issued  it  did  not  know  of  the 
mortgagee's  death,  and  consequently  that  his 
attorney  was  no  longer  entitled  to  the  writ. 
The  attorney,  although  he  knew  of  his  client's 
death  acted  in  good  faith  in  the  matter.  Held 
that,  althougii  it  was  both  a  misuse  of  process 
and  the  use  of  an  irregular  process,  the  writ 
was  not  absolutely  void,  and  the  administrator 
was  not  liable  to  an  action  of  forcible  entry  and 
detainer  for  causing  its  service. 

Appeal  from  Court  of  Common  Pleas,  Fair- 
field County;  Howard  J.  Curtis,  Judge. 

Action  by  George  M.  Finch  against  Gil- 
bert B.  Burr  and  others.  From  a  Judgment 
for  defendants,  plaintiff  appeals.    Affirmed. 

Howard  W.  Taylor,  for  appellant  8am- 
oel  A.  Davis,  for  appellees. 

BALDWIN,  O.  J.  The  complaint  alleges 
that  the  defoodant  Burr,  as  administrator  ot 
the  estate  of  John  P.  Eeeler,  deceased,  for^ 
cibly  put  the  plaintiff  out  of  possession  of 
certain  lands,  and,  with  the  other  defendants. 
Is  keeping  him,  with  a  strong  bajid,  out  of 
possession  of  them. 

The  material  facts  are  these:  The  plaintiff 
on  Decemb«  26,  1905,  was  occupying  the 
premises  as  his  homestead.  He  had  mort- 
gaged them  to  Keeler,  who  had  obtained  a 
decree  of  foreclosure,  and  that  day  was  the 
last  on  which  be  conld  redeem.  He  did  not 
redeem,  but  on  that  day  sold  part  of  his  fur- 
niture to  one  Dnrgy,  and  Durgy  hired  the 
premises  from  Keeler  and  moved  In,  with  the 
plaintiff's  consent.  The  plaintiff  a  few  days 
afterward  left  the  premises,  not  intending 
to  retnm  to  the  state.    A  month  later  he  did 


return,  and  Durgy  sublet  to  bim  four  rooma. 
Durgy's  lease  expired  April  1,  1906,  and  on 
that  day  he  moved  out,  but  the  plaintiff  did 
not  and  proceeded  to  extend  his  possession  to 
the  entire  bouse.  Keeler  had  died  on  March 
24th.  On  April  7th  Bnrr  was  appointed  ad- 
ministrator of  his  estate,  and  retained  an  at- 
torney to  put  the  plaintiff  out  The  attorney 
was  the  same  who  had  obtained  the  foreclos- 
ure, and  had  previously,  on  April  5th,  procured 
from  the  clerk-  of  the  court  the  Issue  of  a 
writ  of  ececution  in  ejectment  founded  on 
the  foreclosure  Judgment  This  executl<m  he 
now  had  served,  and  the  plaintiff  was  for- 
cibly ejected  upon  It  The  admbilstrator 
thereupon  let  the  premises  to  the  two  other 
defendants,  who  went  into  possession  under 
the  lease.  There  was  no  evidence  of  any  use 
of  "force  and  strong  hand"  except  in  serving 
the  execution.  It  is  plain,  therefore,  that 
Judgment  was  properly  rendered  for  the  two 
defendants  who  came  in  later  as  tenants 
under  the  administrator.  The  administrator 
himself  was  liable  to  the  action  if  he  pro- 
cured the  dispossession  of  the  plaintiff  with 
force  and  strong  hand,  without  other  war- 
rant than  a  void  writ  The  Judgment  in 
favor  of  Keeler  was  for  two  things — a  fore- 
closure and  possession.  By  force  of  it  be- 
fore his  death  Finch's  equity  of  redemption 
bad  been  forever  extinguished.  The  Judg- 
ment for  his  dispossession  provided  for  a 
stay  of  execution  until  January  6,  1906.  Be- 
fore that  time  Finch  removed  from  the  prem- 
ises and  from  the  state,  turning  over  -  the 
possession  to  Durgy.  Durgy,  having  hired 
them  from  Keeler,  moat  be  ^med  to  have 
taken  possession  for  him.  The  Judgment  was 
therefore  fully  executed  before  Keeler  died. 
Nevertheless,  as  its  execution  did  not  appear 
on  the  records  of  the  courts,  it  remained  the 
prima  facie  duty  of  the  clerk  to  issue  final 
process  on  demand  of  the  plaintlfTs  attorney. 
The  attorney  who  demanded  it  had,  in  fact 
ceased  to  be  the  plaintiff's  attorney  by  rea- 
son of  the  plaintiff's  death.  He  acted,  how- 
ever.  It  is  found,  in  good  faith,  and,  while 
be  knew  of  this  death,  the  clerk,  so  far  as 
appears,  did  not 

An  ocecation  issued  upon  a  Judgment  satis- 
fled  in  fact  but  not  of  record,  is  not  void, 
although  the  defendant  in  the  action  may 
have  preventive  relief  against  its  service, 
and  if  it  should  be  served  by  the  plaintiff's 
direction,  with  knowledge  of  the  facts  and 
malidoos  Intent  there  will  be  a  liability  to 
respond  in  damages.  Lnddington  v.  Peck, 
2  Conn.  700.  The  same  principle  must  govern 
when  an  execution  is  Issued  on  a  Judgment  In 
favor  of  a  dead  man ;  the  death  not  having 
been  suggested  upon  the  record,  and  not  be- 
ing in  fact  known  to  the  clerk  of  the  court 
The  sheriff  who,  acting  in  good  faith,  may 
serve  It,  is  no  trespasser.  He  has  a  process 
valid  upon  its  face.  The  party  who  put  the 
execution  in  his  hands.  If  acting  In  good 
faith,  is  also  no  trespasser.   Whil&the jpc^er 
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metbod  of  proceeding  for  Bnrr  as  the  ad- 
ministrator of  Keeler's  estate  would  have 
been  to  sne  out  a  scire  facias,  his  failure  to 
pursue  that  course  was  but  an  Irregularity. 
Had  It  been  an  execution  to  collect  a  sum  of 
money,  and  the  o£Bc»  had  collected  the  mon- 
ey and  made  return  accordingly,  the  Judg- 
ment, according  to  a  decision  of  the  superior 
court  In  the  eighteenth  century,  would  have 
been  discharged.  Worthlngton  t.  Hosmer, 
1  Root,  192.  A  Judgment  Is  not  annulled  by 
the  death  of  the  Judgment  creditor.  Whether 
the  state  sees  fit  still  to  enforce  It  In  his 
name,  or  in  that  of  his  personal ,  represents- 
tlvee,  and  whether  in  the  latter  case  a  pre- 
liminary writ  should  first  be  applied  for,  Is  a 
matter  of  mere  form.  The  whole  law  of  ex- 
ecutors and  administrators  Is  bound  up  In 
the  legal  fiction  that  their  title  relates  bade 
to  the  moment  of  the  death  of  him  whom 
they  represent,  and  that  through  them  his 
personality,  for  certain  purposes,  is  pro- 
longed. To  make  this  the  more  ^ectual, 
courts  have  never  hesitated,  in  case  of  the 
death,. pending  suit,  of  a  party  to  the  action, 
to  date  back  some  of  the  steps  In  the  pro- 
ceeding BO  as  to  make  them  appear  to  baTe 
been  taken  before  they  were.  Had  the  Judg- 
ment In  Keeler's  favor  been  rendered  after 
hla  death,  on  a  hearing  had  while  be  was  In 
life.  It  would  have  been  fully  effectual  if  en- 
tered nimc  pro  tunc.  So,  under  the  Bngllsh 
practice  at  common  law.  If  an  execution  bore 
tests  of  a  date  before  the  plaintiff's  death,  on 
which  It  might  lawfully  have  been  granted. 
It  was  of  force,  although  not  Issued  until 
after  that  event.  Center  v.  BUlIngshurst,  1 
Cow.  S3.  Forms  of  proceeding  for  the  ac- 
complishment of  Justice,  whether  through  the 
use  of  a  legal  fiction  or  of  particular  kinds 
of  Judicial  processes  are  but  means  to  an  end. 
They  are  not  so  essential  to  its  attainment 
that  every  departure  from  them  makes  what 
is  done  a  nullity.  In  the  case  at  bar,  after 
a  Judgment  for  possession,  the  plaintiff  had 
been  put  in  iiossesslon  by  the  voluntary  act  of 
the  defendant,  and  had  then  died.  The  ad- 
ministrator upon  his  estate,  having  subse- 
quently found  the  original  defendant  again 
In  possession,  employed  an  attorney  to  eject 
him,  and  the  attorney  proceeded  to  do  so, 
under  an  execution  on  the  satisfied  Judgment. 
It  was  both  a  misuse  of  process  and  the  use 
of  an  Irregular  process,  but  neither  of  these 
facts  rendered  the  writ  absolutely  void.  R^- 
nolds  V.  Corp,  3  Cainee,  267,  278;  Day  y. 
Sharp.  4  Whart  339,  34  Am.  Dec.  609; 
Hughes  V.  Wilkinson,  37  Miss.  482;  Jenness 
T.  Circuit  Judge,  42  Mich.  469,  4  N.  W.  220. 
The  plaintiff,  while  conceding  the  actual 
good  faith  of  Burr  in  using  the  execution  to 
dispossess  him,  contended  that  it  was  not 
good  faith  in  law.  This  apparently  rests 
upon  the  claim  that  the  facts  found  exclude 
the  poBsibllity  of  such  good  faith  as  would 
constitute  any  legal  defense  to  the  action. 
Burr's  knowledge  that  Keeler  was  dead  was 
not  legally  inconsistent  with  his  honest  be- 


lief that  he  had  a  right,  as  the  representa- 
tive of  the  decedent,  to  enforce  the  Judgment 
for  possession  previously  recovered.  To 
chaise  him  with  a  scienter  In  the  respect 
mention  does  not  convict  him  of  malice. 

In  view  of  the  law  which  we  have  taken, 
the  exceptiims  founded  on  the  refusal  of  the 
court  to  alter  its  finding  of  fact  in  certain 
points  become  immaterial. 

There  Is  no  error.  The  other  Judges  con- 
curred. 


(n  Oonn.  670) 
OORHAM  T.  OITT  OF  NBW  HAVEN. 

(Supreme  Court  of  Errors  of  Oonnecticnt. 
May  1.  1907.) 

1.  PuEADiNo  — DnttnuucB  — BfiKroiiiDiB     or 
Causes  of  Action. 

A  misjoinder  of  causes  of  action  can  be 
properly  raised  only  by  demurrer  as  provided 
by  Practice  Book,  p.  60,  |  170. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  39,  Pleading,  |  435.] 

2.  Appeal— Causes   of   Action— Elbctior— 
Pbejudice. 

Plaintiff  soed  in  caa  count  to  recover  dam- 
ages for  the  pollution  of  a  water  coarse,  and  in 
another  to  recover  a  penalty  of  $1,000  for  d»> 
fendant's  violation  of  an  injunction  prohibiting 
such  pollution.  Before  any  evidence  was  Intro- 
duced plaintiff  was  compelled  to  elect  on  which 
cauie  he  wonid  proceed,  and  elected  the  first 
count,  "without  waiving  any  right  to  a  trial  on 
the  issues  framed  under  the  second."  Defend- 
ant's objection  to  this  reservation  was  overruled, 
and  after  verdict  plaintiff  was  permitted,  over 
objectimi,  to  amend  the  complaint  by  striking  out 
the  second  count  Beld  that,  a  verdict  having 
been  rendered  in  excess  of  the  iwnalty  sued  for 
In  the  second  count,  defendant  was  not  prej- 
udiced by  sudi  reservation,  because,  if  the  court 
had  not  permitted  it,  plaintiff  might  have  elected 
to  have  proceeded  on  the  second  count. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  8,  Appeal  and  Error,  SI  4077,  4079.] 

8.  Pleadino  —  OouifTB  —  Eleotioh  —  WlTH- 

DBAWAI^ 

Where  plaintiff,  having  alleged  a  cause  of 
action  for  damages  in  two  counts,  on  being 
compelled  to  elect  on  which  he  would  go  to  trial, 
chose  the  first,  such  election  was  none  the  less 
final  because  be  attempted  to  attach  a  reserva- 
tion that  he  did  not  waive  any  right  to  a  trial 
on  the  issues  framed  under  the  second  count. 
Hence  the  court  did  not  err  in  i)ermitting  plain- 
tiff to  withdraw  the  second  count  after  verdict 

4.  JUDOMKN1>— ALTKBRATITK    REMEDIES— OOII- 

oruBiVENEsa. 

Plaintiff  sued  In  two  counts,  the  first  to 
recover  actual  and  punitive  damages  sustained 
by  pollution  of  a  water  course,  and  the  second 
to  recover  a  penalty  for  defendant's  violation  of 
an  injunction  restraining  the  same  acts.  On  the 
trial  plaintiff,  pursuant  to  an  order  to  elect, 
elected  to  proceed  on  the  first  count,  and  re- 
covered judgment  In  excess  of  the  injunction 
penalty.  Held,  that  such  remedies  were  alter- 
native, and  that,  plaintiff  having  recovered  on 
the  first  count,  his  judgment  barred  an  action 
to  recover  the  penalty. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent  Dig. 
vol.  30,  Judgment,  1 1106.] 

8.  Water    Coukses  —  Pollution  —  Pukitivb 
Damages— BviOENCE. 

In  an  action  for  damages  for  the  pollution 
of  a  water  course,  the  record  of  a  former  in- 
junction suit  brought  to  restrain  the  same  acts 
and  the  judge's  testimony  respecting  the  ef- 
ficiency  of  certain  filf^^i^^Jn^^^.^ 
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filtration   of    defendant's    sewerage,    after    tbe 
commencement  of  the  first  action,  were  admis- 
sible, as  bearing  on  plaintiff's  right  to  recover 
ponitive   damages. 
6.  JUDGUENT— ReOOBD — ^ISBUEB— EVIDENCi:. 

Where,  in  an  Action  for  pollution  of  a 
water  course,  the  record  of  a  former  suit  to 
restrain  the  same  acts  was  introduced,  but  did 
not  show  whether  defendant's  system  of  filtra- 
tion would  wholly  prevent  any  future  injury 
to  plaintiff,  was  raised  or  determined  in  the 
prior  action,  testimony  of  the  judge  who  tried 
the  same  that  such  question  was  within  the 
issues  and  decided  was  admissible. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
Tol.  30,  Judgment,  §S  1823,  1824%.] 

t.  Wateb    Ooubses— Polldtion— Daicage»— 

Evidence. 

In  an  action  for  pollution  of  a  water  course 
running  through  plaintiff's  dairy  farm,  evidence 
of  the  extent  of  tlie  milk  business  that  plain- 
tifl  condncted  on  the  farm  before  the  stream 
was  polluted,  in  connection  with  evidence  of 
the  wnonnt  of  such  business  possible  during  the 
period  for.  which  damages  were  claimed,  wa« 
admissible  to  prove  tbe  diminished  value  of  tbe 
use  of  the  farm  from  tlie  acts  complained  of.   . 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  48,  Waters  and  Water  Causes,  {  6S.] 

8.  Sake. 

Evidence  that  there  had  been  numerous 
cases  of  typhoid  fever  in  a  building,  the  drain- 
age from  which  waa  conducted  by  defendant 
to  its  filtration  beds,  which  emptied  into  the 
stream,  wag  admissible  in  connection  with  evi- 
dence that  the  stream  continued  to  be  contam- 
inated by  the  drainage  after  the  use  of  the  filter 
beds,  to  show  the  diminished  value  of  the  use  of 
the  farm  of  plaintiff  and  the  diminished  market 
value  of  such  use,  without  proof  that  the  germs 
of  the  disease  actually  reached  the  plaintiff's 
stream,  or  that  the  water  was  then  uaed  for 
drinking  purposes. 

Appeal  from  Superior  Court,  New  Haven 
County;   Alberto  T.  Roraback,  Judge. 

Action  by  Charles  E.  Gorham  against  the 
city  of  New  Haven  to  recover  damages  for 
polluting  a  stream  on  plalntifTs  land  by 
sewage,  and  also  to  recover  a  penalty  for 
violating  an  Injunction  granted  in  a  previous 
action,  restraining  pollution  of  such  stream. 
From  a  judgment  for  plaintiff  for  $2,300  on 
the  first  cause  of  action,  defendant  appeals. 
Affirmed. 

Leonard  M.  Daggett  and  James  KIngsley 
Blake,  for  appellant.  Henry  G.  Newton  and 
Ward  Church,  for  appellee. 

HALU  J.  The  complaint,  dated  August 
20,  1004,  contained  orl^nally  but  one  count 
The  second  count  was  added  by  amendment 
April  28,  1905.  The  first  count,  as  amended, 
alleges,  In  substance,  that  ever  since  Novem- 
ber 7,  1899,  the  defecdant  has  polluted  a 
stream  running  across  the  plaintiff's  dairy 
farm  by  depositing  therein  the  sewerage 
from  the  "Sprlngside  Home,"  where  the  poor 
of  New  Haven  are  kept,  and  from  tbe  wash- 
house  and  piggery  connected  therewith, 
whereby  the  plaintiff  has  been  unable  to  use 
bis  farm  for  pasturage  purposes,  and  has 
l>een  deprived  of  the  benefit  of  It,  and  on  ac- 
count of  which  the  profits  therefrom  have 
been  reduced,  and  several  of  his  animals 
have  died;  that  tbe  defendant  was  enjoined 


against  tbe  fnrtber  pollution  of  said  stream 
by  a  judgment  of  the  superior  court  render- 
ed November  7,  1890,  and  has  since  willfully 
and  wantonly  continued  such  pollution.  Tbe 
Second  count  sets  forth  the  record  of  said 
former  action  In  the  superior  court  between 
the  same  parties,  including  the  judgment  ren- 
dered November  7,  1899,  enjoining  the  de- 
fendant, under  a  penalty  of  $1,000,  against 
further  polluting  said  stream  by  causing  or 
permitting  any  of  said  sewerage  or  drainage 
to  flow  Into  it,  and  alleges  a  violation  of 
said  injunction.  Tbe  complaint  adcs  for  $10,- 
000  as  the  damages,  "including  exemplary 
damages,"  sustained  by  the  acta  describe 
In  the  first  count,  and  $1,000  "beiitg  the  pen- 
alty of  tb6  injunction  set  forth  in  the  second 
count."  Demurrers  to  tbe  second  count  and 
to  said  prayers  for  relief  'having  been  over- 
ruled (which  rulings  are  not  made  reasons  of 
appeal),  and,  the  defendant  having  filed  its 
answer  to  both  counts,  tbe  court,  upon  the 
defendant's  motion,  before  any  evidence  was 
introduced,  ordered  the  plaintiff  to  elect  up- 
on wtiich  count  of  the  complaint  he  sought 
to  recover.  The  plaintiff  thereupon  moved 
that  the  issues  framed  upon  the  second  coimt 
be  withdrawn  from  the  jury.  The  court  de- 
clined to  pass  upon  this  motion,  and  called 
upon  the  plaintiff  to  elect  upon  which  count 
he  would  proceed  to  trial.  The  plaintiff, 
claiming  to  do  so  without  waiving  any  right 
to  a  trial  of  tbe  isgnes  framed  under  the 
second  count,  elected  to  proceed  to  trial  to 
the  jury  upon  the  first  count  The  defendant 
objected  to  any  reservation  by  the  plaintUf 
of  a  right  to  a  subsequent  trial  of  the  issues 
framed  under  tbe  second  count  Tbe  court 
required  tbe  plaintiff  to  maite  no  other  elec- 
tion than  that  above  stated.  After  the  ver- 
dict and  before  judgment  the  court  against 
the  defendant's  objection,  permitted  tbe 
plaintiff  to  amend  the  complaint  by  striking 
ont  tbe  second  count,  and  tbe  second  claim 
for  relief.  Tbe  defendant  claims  tliat  by 
these  rulings  the  court  enabled  tbe  plaintiff 
to  speculate  upon  the  chances  of  recovering 
the  penalty  for  a  violation  of  the  injuncticm 
by  subsequent  proceedings  under  the  second 
count.  In  case  be  should  not  be  satisfied  with 
the  amonnt  which  the  jury  might  award 
him  under  tbe  first  count 

We  are  satisfied  that  the  ddendant  wai 
not  so  prejudicially  affected  by  these  rulings 
as  to  entitle  it  to  a  new  trial.  They  were  in 
effect  favorable  to  tbe  defendant  Assuming 
that  tbe  defendant  was  entitled  to  have  the 
plaintiff  elect  upon  which  count  be  claimed 
to  recover,  as  to  which  no  question  is  made 
before  us, '  it  is  dIflScult  to  see  how  the  de- 
fendant has  been  injured  or  was  placed  at  a 
disadvantage  by  the  fact  that,  in  making  hi's 
election,  the  plaintiff  attempted  to  reserve 
the  right  of  a  possible  future  trial  of  the  is- 
sues raised  under  tbe  second  count  The 
court  did  not  decide  whether  or  not  tbe 
plaintiff  could  reserve  any  such  right  by  mak- 
ing the  election  in  the  form  he  did,  nor  was 
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It  required  to  do  so,  nor  to  decide  whether 
there  was  a  misjoinder  of  causes  of  action; 
the  latter  question  being  properly  raised  only 
by  demurrer.  Practice  Book,  p.  60,  |  170. 
It  may  be  said  that  it  Is  possible  that  the 
plaintiff  would  have  elected  to  proceed  nn- 
dw  the  second  count  had  the  trial  court  ex- 
pressly ruled  that  an  election  to  recover  un> 
der  either  count  would  be  a  final  relinquish- 
ment of  any  right  of  recovery  under  the  oth- 
er. But,  even  if  the  court  ought  to  have  re- 
quired the  plaintiff  to  make  his  election  with- 
out condition  or  reservation,  we  ought  not 
to  grant  a  new  trial  merely  to  enable  the  de- 
fendant to  try  again  the  Issues  raised  under 
the  first  count,  which  are  now  the  only  ones 
remaining'  In  the  case;  nor  would  the  mere 
possibility  that  the  plaintiff,  if  required  to 
make  upon  another  trial  an  unqualified 
choice,  might  elect  to  prbceed  under  the  sec- 
ond count.  Justify  us  in  setting  aside  the 
entire  proceedings,  including  the  withdraw- 
al of  the  second  coimt,  and  restoring  the  par- 
ties to  the  position  they  were  in  when  the 
plaintiff  was  ordered  to  elect  As  a  matter 
of  law,  the  fact  that  the  plaintiff  In  making 
his  election  as  he  did  claimed  that  be  might 
by  subsequent  proceedings  recover  under  the 
second  count  did  not  render  his  election  any 
the  less  a  final  one,  and  there  was  no  error 
in  permitting  the  second  count  to  be  after- 
ward withdrawn.  The  plaintiff  was  not  en- 
titled to  recover  nnd^  both  counts.  Such 
remedy  as  he  had  of  enforcing  payment  for 
his  own  benefit  of  the  penalty  for  the  viola- 
tion of  the  injunction  (Rogers  Mfg.  Oo,  v. 
Rogers,  38  Conn.  121)  was  no  longer  open  to 
him  after  a  verdict  Under  his  election  to  go 
to  the  Jury  for  the  recovery  of  both  actual 
and  punitive  damages  under  the  first  bount, 
nor  would  it  have  been,  even  had  the  verdict 
beoi  for  a  less  sum  than  the  injunction 
penalty.  -  To  the  extent  that  the  two  remedies, 
namely,  an  action  for  damages  and  an  elec- 
tion to  recover  the  Injunction  penalty  for  his 
own  benefit,  were  open  to  the  plaintiff,  they 
were  alternative  remedies  for  the  same  in- 
jury, a  recovery  upon  one  of  which  barred 
an  recourse  to  the  other. 

The  trial  court  admitted  in  evidence, 
against  the  defendant's  objection,  the  rec- 
ord of  the  former  action  between  these  par' 
ties,  including  the  Judge's  memorandum  of 
decision,  and  the  Judgment  of  November  7, 
1899,  granting  the  Injunction  described  in  the 
first  count  of  the  complaint,  and  also  admit- 
ted the  testimony  of  Judge  Elmer,  who  tried 
and  decided  said  action,  that  upon  the  trial 
before  htm  testimony  was  offered  respecting 
the  efficiency  of  the  filter  beds,  for  the  filtra- 
tion of  sewage,  which  bad  been  placed  inr 
operation  after  the  commencement  of  said 
first  action,  and  also  the  testimony  of  said 
Judge  that  the  efficiency  of  such  system  was 
one  of  the  issues  contested  and  decided  in 
that  case.  This  evidence  was  admitted  only 
In  support  of  the  plaintlfT's  claim  for  punitive 
damages,  and  upon  condition  that  it  should 


be  shown  that  the  discharge  of  sewage  Into 
the  plaintiff's  stream  since  November  7,  1899, 
was  a  continuation  of  the  nuisance  enjoined 
against  by  the  Judgment  of  that  date.  It  Is 
unnecessary  to  discuss  the  admissibility  of 
the  memorandum  of  decision,  as  the  court  In 
its  charge  withdrew  it  from  the  considera- 
tion of  the  Jury.  The  testimony  of  Judge 
Elmer  In  connection  with  the  record  of  the 
former  action  was  admissible.  Whether  the 
system  of  filtration  which  had  been  put  Into 
operation  would  wholly  prevent  any  future 
injury  to  the  plaintiff  from  the  drainage 
complained  of  was  an  issue  which  the  par- 
ties might  properly  have  raised- and  have  had 
determined  In  the  former  case.  As  the  rec- 
ord does  not  show  whether  It  was  or  not, 
extrinsic  evidence  was  admissible  to  prove 
that  It  was,  If  that  fact  was  pertinent  to  any 
of  the  Issues  In  this  case.  Mosman  v.  San- 
ford,  62  Conn.  23,  32;  Supples  v.  Cannon, 
44  Conn.  424,  429.  That  it  was  so  pnt  in 
Issue  and  decided,  as  testified  to  by  Judge 
ESmer,  was  pertinent  evidence  upon  the  ques- 
tion of  punitive  damages  made  in  the  present 
case,  although  the  record  does  not  expressly 
state  that  such  issue  was  so  made  and  de- 
cided In  the  first  case,  and  although  there 
was  no  other  evidence  than  such  record,  and 
such  evidence  of  Judge  Elmer  that  the  de- 
fendant knew  that  such  Issue  was  so  de- 
cided In  the  former  case.  Proof  that  the 
acts  complained  of  in  this  case  were  a  con- 
tinuation of  those  prohibited  by  the  injunc- 
tion in  the  former  action  was  evidence  of 
willfulness  or  gross  negligence  upon  the  part 
of  the  defendant  Sutherland  on  Damages, 
S  1062;  Paddock  v.  Somes,  51  Mo.  App.  320. 

Evidence  of  the  extent  of  the  milk  business 
carried  on  by  the  plaintiff  on  this  farm  be- 
fore the  stream  was  contaminated,  in  con- 
nection with  evidence  of  the  amount  of  such 
business  possible  during  the  period  for  which 
damages  are  claimed  in  the  complaint,  was 
admissible  as  tending  to  prove  the  diminish- 
ed value  of  the  use  of  the  farm  from  the  acts 
complained  of. 

Evidence  that  there  were  numerous  cases 
of  typhoid  fever  in  a  building,  the  drainage 
from  which  was  conducted  by  the  defendant 
to  the  beds  for  filtering  the  sewage  that  ran 
into  the  plaintiff's  stream,  was  also  admis- 
sible in  connection  with  evidence  that  the 
plaintiff's  stream  continued  to  be  contaminat- 
ed by  the  drainage  after  the  use  of  the  filter 
beds,  as  tending  to  prove  both  a  diminished 
value  to  the  plaintiff  of  the  use  of  the  farm 
and  a  diminished  market  value  of  such  use, 
even  without  further  proof  that  the  germs 
of  such  disease  actually  reached  the  plain- 
tiff's stream,  and  although  It  appeared  that 
the  water  of  the  plalntitTs  stream  was  not 
then  used  for  drinking  purposes.  Under  such 
clrcum'tances  the  plaintiff  could  neither  be 
expected  to  use  such  a  stream  for  drinking 
purposes  for  his  own  cattle  nor  to  be  able  to 
■procure  others  to  so  use  it.  No  objection  was 
made  to  this  evidence  upon  the  ground  that 
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tt  related  to  >  time  since  tlie  comiuencemeat 
of  this  action. 

As  the  facts  are  stated  in  the  record,  we 
discover  no  error  In  the  tullng  of  the  trial 
conrt  ezclndlng  the  qnestlon  asked  by  the  de- 
fendant of  Its  witness  Dr.  Lewis,  whether  he 
was  Informed  of  the  sources  from  which  the 
ice  was  taken  which  he  had  inspected  ttie 
prevloaa  summer. 

There  ia  no  error.  The  other  Judges  oon- 
eorred* 


(n  Conn.  <m 

Appeal  of  COLE. 

(Snpreme  Court  of  Errors  of  Conneetlcnt 

May  1,  1907.) 

1.  iNTOxiCATiNa    LiQCOBs— Pboceedinos    to 

PBOODBX  LICBNSB— AfFEAI.  FBOX  DECISION. 

In  a  proceeding  to  vacate  a  liqnor  license 
tinder  Oen.  St.  1902,  {  2660,  providing  that  a 
taxpayer  who  sball  be  aggrieved  may  appeal  to 
the  superior  coart  from  the  decision  of  the 
county  commissioners  granting  a  liquor  license, 
the  court  may  set  aside  the  action  of  the  com- 
miasionerg  in  granting;  a  license  when  satisfied 
that  the  license  was  improperly  granted,  though 
the  evidence  aa  presented  to  the  commissioners 
is  not  before  the  court. 

2.  Sau. 

In  a  proceeding  to  vacate  a  liquor  license 
under  Gen.  St  10(^  |  2600,  providing  that  a 
taxpayer  who  sball  be  aggrieved  may  appeal  to 
the  superior  court  from  the  decision  of  the 
county  commissioners  granting  a  liquor  license, 
the  conrt  may  hold  tlie  granting  of  the  license 
to  be  illegal  upon  being  satisfied  that  the  pro- 
posed location  is  not  a  suitable  place  for  the 
sale  of  liquor,  though  not  convinced  of  miscon- 
duct by  the  commissioners  in  other  ways. 

Appeal  from  Superior  Court,  Fairfleld 
County;    MUtoa  A.  Shumway,  Judge. 

Application  under  Qen.  St  1902.  |  2600, 
to  set  aside  as  illegal  the  action  of  county 
commissioners  in  granting  a  license  to  sell 
liquors.  From  a  Judgment  of  the  supe- 
rior court  vacating  the  license,  William  H. 
Cole,   tbe    licensee,    appeals.    Affirmed. 

Jacob  B.  Klein  and  Robert  O.  De  Forest, 
for  applicant  John  W.  Banks,  Frank  L. 
Wilder,  and  James  A.  Turner,  for  taxpayer. 

PER  CURIAM.  The  construction  of  Oen. 
St  I  2660,  by  which  that  section  is  held  In 
l^al  effect  to  authorize,  under  the  name  of 
"appeal,"  a  proceeding  by  way  of  original 
application  to  the  superior  court  to  set  aside 
certain  action  of  the  county  commissioners 
in  the  matter  of  liquor  licenses,  when  in  ex- 
cess of  their  power  or  in  the  unlawful  abuse 
of  that  power,  the  summary  and  informal 
nature  of  that  proceeding,  and  the  power  of 
the  superior  court  in  the  conduct  of  a  hear- 
ing upon  the  questions  thus  presented,  have 
been  fully  considered  and  determined  in  re- 
cent decisions.  Malmo's  Appeal,  72  Oonn. 
1,  6,  43  Atl.  486;  Malmo's  Appeal,  73  Conn. 
232,  234,  238,  47  Atl.  163;  Moynihan's  Ap- 
peal, 75  Conn.  358,  360,  3G1,  362,  363,  366,  53 
Atl.  903 ;  Bums'  Appeal,  76  Conn.  395, 390, 397, 
398,  56  Atl.  611;  Hewitt's  Appeal,  76  Conn. 
685,  688,  58  Ati.  231;    Londry's  Appeal,  79 


Conn.  1,  6,  63  Atl.  203.  It  follows  that  the 
action  of  the  trial  court  in  this  case  in  over- 
ruling the  appellee's  claim  of  law  that  the 
court  could  not  set  aside  the  action  of  the 
commissioners  In  issuing  the  license,  unless 
satisfied  that  upon  the  case  as  presented  to 
them  the  license  was  improperly  or  Ul^^ally 
issued.  Is  manifestly  correct 

The  further  claim,  apparently  made,  that 
the  Judge  cannot  hold  the  Issue  of  a  liqenae 
to  be  Illegal  upon  being  clearly  satisfied  that 
the  licensee  does  not  possess  an  essential 
statutory  qualiflcathm,  unless  he  Is  also 
convinced  of  misconduct  by  the  conunlsslon- 
ers  in  other  ways.  Is  untenable.  It  Is  not 
legally  Impossible  that  a  lioensee's  place  of 
business  may  be  found  by  the  trial  Judge  to 
be  BO  manifestly  unsuitable  to  the  sale  of  liq- 
uor by  the  licensee  as  to  Justify  a  conclusion 
that  the  license  for  such  sale  was  Illegally 
Issued. 

The  appellee  also  seems  to  claim  la  bis 
brief  that  In  this  case  it  appears  from  the 
memorandum  of  decision.  Judgment,  and  find- 
ing as  printed  In  the  record  that  the  trial 
Judge  did  not  find  that  the  commissioners 
acted  Illegally,  nor,  In  fact,  believe  that  the 
place  of  business  was  so  obviously  and  un- 
deniably unsuitable  to  the  sale  of  liquor  by 
the  licensee  as  to  Justify  the  conclusion  that 
the  oommiasloneis  acted  illegally  in  issuing 
the  license.  Certainly  such  conduct  should 
not  be  Imputed  to  a  Judge  when  It  does  not 
surely  and  unmistalcabiy  appear  In  the  rec- 
ord, and  In  this  case  It  does  not  so  appear. 
On  the  contrary,  the  Judge  indicates  that  he 
considered  the  unsultabllity  of  the  place  as 
Incident  to  determining  whether  the  com- 
missioners acted  within  the  limits  of  their 
I>ower;  and.  In  overruling  the  appellee's 
claim  that  the  conrt  could  not  npon  the  evi- 
dence produced  find  that  the  commissioners 
had  acted  illegally  or  in  abuse  of  thdr 
power,  the  Jud^  Implies  that  ha  did  find 
Illegal  conduct  upon  evidence  he  deemed  suffi- 
cient to  support  that  finding.  This  finding 
of  the  Judge,  that  the  commiasioners  acted 
in  excess  of  their  power  and  illegally  in  is- 
suing a  license  to  sell  at  a  place  which  was 
not  a  suitable  one,  is  the  real  Judgment  of 
the  court  There  is  in  this  summary  and  In- 
formal proceeding  no  prescribed  way  of  ex- 
pressing the  finding  in  a  formal  order  or 
Judgment  The  way  followed  by  the  trial 
Judge  of  recording  his  finding  that  in  fact 
"the  place  in  question  is  not  a  suitable  one 
in  which  to  sell  spirituous  and  intoxicating 
liquors,"  and  the  consequent  conclusion  of 
the  law  that  the  license  is  vacated  or  re- 
volted Indicates  the  substance  of  the  Judg- 
ment, and  for  practical  purposes  Is  suffi- 
cient. In  a  case  like  tlils,  however,  a  way 
more  in  accord  with  the  legral  efCect  of  sec- 
tion 2660,  Gen.  St  1902,  in  authorizing  un- 
der the  name  of  "appeal"  this  application  as 
settled  by  our  decisions  would  be  an  explicit 
statement  of  the  finding  that  the  commis- 
sioners acted  in  excess  of  their  power  and 
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Illegally  In  Ittralng  the  license,  and  that  the 
license  1b  racated.  The  conduct  of  the  jndge 
In  this  case,  after  a  lawful  hearing  given 
the  parties.  In  reaching  hla  eondnsion  from 
all  the  evidence  produced  that  the  commis- 
sioners acted  illegally  In  Issuing  a  license  to 
the  appellee  to  sell  liquor  at  the  place  men- 
tioned, is  not  renewable. 

There  is  no  error  In  the  Judgment  of  ti>e 
mperlor  court 


(It  Onin.  ten 

HOUGHTON  T.  CITY  OP  NEW  HAVBN. 

(Supreme  Court  of  Errors  of  Coonecticnt. 
M«y  1,  1907.) 

li  TsiAi^-RsqussT  TO  CsABas— RefusaIm 

It  was  not  error  for  the  court  to  refose 
plaintifiTg  request  to  charge,  which  was  substan- 
'  tially  and  correctly  covered  by  the  charge  of 
the  court. 

[Ed.  Note.— For  cases  in  point,  see  Gent.  Dig. 
ToL  46,  Trial,  §|  651-659.] 

2.  MiTRioiPAi.    CosposATioHB  —  DKnonTH 

BlOEWiLLKB  —  HaIHTKHANCX  —  DXTTZ  —  IH- 
BTBUCTIORS. 

Where  the  court  had  previously  stated  the 
correct  rule  of  a  city's  duties  of  maintaining 
crosswalks  as  a  part  of  the  streets,  a  subse- 
onent  instruction  that  the  law  did  not  require 
that  crosswalks  used  by  foot  imssengers  should 
be  constructed  or  maintained  in  the  same  man- 
ner that  gidewalks,  intended  exclusively  for  foot 
travel,  were  constructed  and  maintained,  was 
not  objectionable  as  misleading  the  jury  to  be- 
lieve tiiat  the  duty  owed  with  respect  to  the 
crosswalk  was  something  less  than  the  true 
legal  duty. 

8.  Tbiai/— Ihbibuctiors— OoiaaeNT   on    Evi- 
dence. 

Where,  in  an  action  for  injuries  on  a  city 
crosswalk,  the  jury's  right  to  determine  the 
facts,  independent  of  any  opinion  of  the  court, 
was  unmistakably  suggested  to  them  in  the 
court's  charges,  an  instruction  with  reference 
to  the  evidence  introduced  to  support  plaintiff's 
claim  that  a  hole  existed  in  the  crosswalk  by 
which  she  was  injured  was  not  objectionable 
for  failure  to  add  a  statement  that,  notwith- 
standing what  the  court  might  say  or  think,  it 
was  the  province  of  the  jury  alone  to  pass  on 
the  evidence  and  determine  what  was  thereby 
established. 

Appeal  from  Court  of  Comm<m  Pleas,  New 
Haven  County;  William  U  Bennett,  Judge. 
•  Action  by  Annie  Houghton  against  the  city 
of  New  Haven  for  injuries  claimed  to  have 
been  caused  by  a  defective  crosswalk  in  de- 
fendant city.  From  a  Judgment  in  favor  of 
defendant,  plaintiff   appeals.     AfOrmed. 

The  defect  In  question  Is  alleged  to  have 
been  a  hole  in  a  crosswalk  leading  from  one 
comer  of  a  street  to  an  opposite  comer.  It  is 
alleged  that  the  plaintiff,  while  a  lawful  trav- 
eler upon  the  highway,  tripped  and  fell  Into 
this  hole  while  she  was  in  the  act  of  crossing 
the  street  and  just  as  she  had  left  the  side- 
walk. The  accident  occurred  on  February 
25,  1905.  The  statutory  notice  was  alleged 
to  have  been  given  to  the  defendant  on  April 
25th  following,  and  therefore  more  than  30 
days  thereafter.  Upon  the  trial  to  the  Jury 
the  defendant  claimed  to  have  shown  that  any 


depreaalon  which  may  have  existed  In  the 
street  was  occasioned  by  formations  of  snow 
and  Ice  upon  its  surface^  and  not  by  any  Im- 
proper inequalities  therein.  Two  boys  and 
one  man  were  produced  by  the  plaintiff  as  wit- 
nesses to  testify  to  the.  existence  and  char- 
acter of  the  alleged  hole.  AH  had  observed 
the  spot  only  when  it  was  covered  by  water 
and  slush,  which  was  the  condition  of  the 
street  at  the  time  of  the  accident,  and  no  one 
of  them  professed  to  have  seen  the  imderlying 
surface  of  the  ground.  There  was  some  want 
of  harmony  In  their  testimony  as  to  the  pre- 
cise locatim  of  what  they  agreed  in  calling 
the  hole,  and  their  descriptions  of  the  condi- 
tions affecting  the  surface  of  the  street  were 
vague  and  indefinite. 

During  the  charge  the  court,  in  oommenting 
upon  the  plaintiff's  claim  In  this  regard  and 
this  testimony,  used  the  following  language: 
"Now,  gentlemen,  when  you  speak  of  a  'hole,' 
you  know  that  there  may  be  all  sorts  of  de- 
pressions In  the  ground  whl(A  may  be  called 
by  the  witnesses 'holes.'  If  there  were  a  deep 
hole,  two  or  three  feet  deep,  upon  that  cross- 
walk, and  the  city  had  notice  of  It  and  left  It 
there,  you  would  say  undoubtedly  that  that 
was  such  a  defect  In  the  highway  that  the 
city  ought  to  be  liable.  If  a  person  fell  into  it, 
whereas,  if  there  was  merely  an  uneven  de> 
pression,  an  unevenness  In  the  surface,  even  a 
depression  which  might  possibly  be  called  a 
hole,  you  might.  If  you  knew  exactly  what  it 
was,  find  that  It  was  so  shallow  or  so  situated 
that  It  was  reasonably  safe  for  persons  to 
pass  over,  and  therefore  that  the  dty  was  not 
liable  for  Its  remaining  there.  If  It  knew  that 
it  was  there.  It  Is  therefore  of  very  great 
consequence  in  this  case  that  you  should 
know,  and  should  find  from  &e  evidence, 
what  that  hole  was,  and  you  should  try  and 
find  out  from  the  evidence  what  the  hole  In 
the  surface  of  the  highway  was.  If  there  was 
a  hole  there  at  all,  in  order  to  ascertain 
whether  its  remalnbig  there  and  Its  being  suf- 
fered to  remain  there  made  the  crossing  un- 
reasonably dangerous  for  public  travel."  And 
later  on:  "Ton  will  consider  all  the  evidence 
that  has  been  given  in  regard  to  that  hole, 
and  consider  whether  you  have  had  any  wit-, 
ness  who  testified  to  you  in  detail  and  with 
clearness  of  observation  in  regard  to  a  hole 
In  that  crosswalk  at  this  time  and  place.  It 
would  have  been,  it  seems  to  the  court,  easy, 
after  this  plaintiff  fell,  to  have  Inspected  and 
to  have  shown  to  the  jury  beyond  a  question 
that  there  was  a  hole  there,  end  to  have  de- 
scribed It ;  but  we  have  In  this  case  but  the 
testimony  of  the  children,  the  testimony  of 

the  plaintiff,  and  the  testimony  of  Mr. , 

the  gentleman,  the  Italian  named  Turelll,  pos- 
sibly of  another  witness.  In  general  terms,  qot 
describing  the  bole,  so  that  I,  at  least,  have 
not  derived  a  clear  Idea  of  the  depressions 
that  they  claim  were  in  the  highway  Itself: 
and  I  desire  to  call  your  attention  particular- 
ly to  this  point,  because  It  Is  fair  and  just 
that  the  city  should  only  be  called  Into  iicv 
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connt,  rtioald  only  pay,  for  its  bnaCh  ot 
duty." 

The  plaintiff  presented  the  three  following 
requests  to  charge,  no  one  of  which  was  spe- 
cifically charged:  "(1)  While  the  burden  is 
on  the  plaintiff  to  prore  her  case  by  a  pre- 
ponderance of  the  evidence,  still,  If  the  Jary 
find  that  the  evidence  bearing  upon  the  plain- 
tiff's case  preponderates  In  her  favor,  al- 
thongh  bat  slightly,  that  wonld  be  sufficient  to 
warrant  the  Jury  In  finding  In  her  favor.  (2) 
Notice  of  the  defect  In  the  street  crossing  or 
sidewalk  may  be  reasonably  Inferred  where 
It  Is  of  such  a  character  or  has  continued  for 
such  a  length  of  time  as  that  the  officers  of 
tibe  dty  charged  with  the  supervision  of  its 
street  crossings  or  sidewalks  might  and  prob- 
ably wonld  have  discovered  It  If  they  had 
used  ordinary  care  In  the  discharge  of  their 
dnty.  Actual  notice  need  not  be  shown  in  all 
cases.  Notice  may  be  Inferred  from  the  no- 
toriety of  the  defect,  or  from  its  being  so 
visible  and  apparent  and  having  continued  for 
mcb  a  length  of  time  as  that  In  the  exercise 
of  reasonable  observation  and  care  the  proper 
(^cers  of  the  city  ought  to  have  known  of 
and  remedied  or  removed  the  defect  or  ob- 
struction. (3)  Until  the  plaintiff  became 
aware  of  any  claimed  defect  or  dangerous 
condition  in  the  crosswalk,  she  bad  a  right 
to  assume  that  the  city  had  performed  Its  du- 
ty In  keeping  the  same  in  a  reasonably  safe 
condition  for  her  to  travel  thereon;  and,  1^ 
you  find  that  th6  plaintiff,  not  knowing  of 
the  existence  of  a  hole  in  the  crosswalk,  fell 
therein  and  was  Injured,  and  that  said  bole 
was  there  long  enough  for  the  city  to  have 
discovered  the  same,  and  that  the  plaintiff 
was  not  negligent  In  falling  therein,  then  the 
defendant  Is  liable  for  such  damages  as  she 
had  suffered  therefrom." 

In  the  course  of  the  court's  Instructions  as 
to  the  defendant's  duty  In  respect  to  the  care 
and  maintenance  of  that  part  of  the  street 
where  the  plaintiff  claimed  to  have  been  In- 
jured, It  used  the  following  part  of  a  sen- 
.  tence:  '^he  law  does  not  require  that  cross- 
walks, so-called,  used  by  foot  passengers  In 
crossing  the  roadway  of  the  street  shall  be 
constructed  or  maintained  In  the  same  man- 
ner that  sidewalks  Intended  exclusively  for 
foot  travel  are  constructed  and  maintain- 
ed.   ••    •" 

The  fallore  of  the  court  to  charge  as  re- 
quested. Its  instructions  hereinbefore  recited, 
and  its  failure  to  tell  the  Jury  that  its  opin- 
ion as  to  the  weight  or  effect  of  the  evidence 
was  not  binding  upon  them,  and  that  they 
were  the  sole  Judges  of  the  facts  as  disclosed 
by  the  evidence,  are  assigned  as  reasons  of 
appeal. 

Walter  J.  Walab,  for  appellant  Leonard 
M.  Daggett  and  James  Klngsley  Blake,  for 
appellee. 

PRnNTICB,  J.  (after  stating  the  facts). 
Tb»  court's  instrnctlons  embodied  in  its  own 
language  the  substance  of  the  first  two  re- 


quests to  eharse.  They  also  contained  a 
careful  and  correct  statement  of  the  law  at- 
tempted to  be  covered  by  the  third  in  so  far 
as  was  necessary  for  the  proper  guidance  of 
the  Jury  under  the  Issues  and  upon  the  claims 
of  the  parties.  The  plaintiff  was  entitled  to 
nothing  more.  State  v.  Bathbun,  74  Conn. 
624,  528.  51  AU.  640;  McGariy  v.  Healey,  78 
Conn.  866,  867,  62  AtL  671. 

The  extract  from  the  conrfs  instructions 
as  to  the  defendant's  duty  of  maintenance  Is 
made  a  ground  of  appeal,  for  the  reason  that 
the  statement  embodied  In  it  was  inconsist- 
ent with  the  correct  proposition  that  the  de- 
fendant had  resting  upon  it  the  duty  of  using 
reasonable  care  to  keep  both  sidewalk  and 
crosswalk  alike  In  a  reasonably  safe  condi- 
tion, or  at  least  was  calculateid  to  mislead 
the  Jury  Into  the  belief  that  the  duty  owed 
with  respect  to  the  crosswalk  was  something 
less  than  the  true  duty.  The  court  Immedi- 
ately before  using  tho  language  criticised, 
had  clearly  stated  the  correct  rule  of  duty. 
In  the  language  which  Is  now  wrested  from 
its  context  for  criticism  there  Is  nothing  In- 
consistent with  that  rule,  nothing  which  is 
not  literally  true,  and  nothing  which,  con- 
sidered in  connection  wlUi  its  context  was 
susceptible  of  producing  a  false  impression. 
I  The  statements  of  the  court  In  this  connec- 
tion were  not  only  correct  but  such  as  ought 
to  have  been  made  for  a  clear  understanding 
on  the  part  of  the  Jury  of  the  defendant's 
duty  in  the  premises. 

The  observations  of  tiie  court  with  respect 
to  the  alleged  hole  were  well  within  its  right 
of  comment  upon  the  evidence  as  that  right 
has  been  repeatedly  defined  by  this  court 
Banks  v.  Connecticut  Ry.  &  Lgt  Co.,  79 
Conn.  116,  122,  64  Atl.  14,  and  cases  there 
cited.  The  duty  resting  upon  the  court  to 
see  that  evidence  might  not  be  misused  was 
in  the  present  case  emphasized  by  the  fact 
that  by  reason  of  the  date  of  the  notice  t^ 
covery  could  only  be  had  upon  proof  of  a  d0> 
feet  in  the  structure  of  the  highway  and  by 
the  fact  that  the  question  of  the  existence  of 
such  a  defect  was  involved  in  difficulty  and 
uncertainty  by  reason  of  the  admitted  pres- 
ence of  water  and  slush,  and  the  claimed 
presence  of  underlying  Ice  formations  creat* 
ing  any  irregularities  In  the  crossing  whicb 
may  have  existed  at  the  time  of  the  accident; 

The  complaint  made  in  connection  with 
these  comments  that  the  court  in  order  to 
avoid  the  commission  of  error  was  required 
to  accompany  them  with  a  statement  that 
notwithstanding  what  the  court  might  say 
or  think  It  was  within  their  province  alone 
to  pass  upon  the  evidence  and  determine 
what  was  thereby  established  Is  not  well 
founded.  The  right  of  the  Jury  in  this  regard 
underlay  all  that  was  said  to  them  and  was 
unmistakably  suggested  in  all  the  court's  la* 
Btructlons.  Express  statement  could  scarce- 
ly have  made  the  matter  more  clear.  It  is 
inconceivable  that  the  Jury,  after  hearing  the 
i  charge,  could  have  gone  to  their  deliberations 
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wltb  a  false  conception  ot  their  power  or 
duty. 

There  Is  no  error.    Tbe  other  Judges  con- 
curred. 


(7$  Ceim.  687)  < 

STATH  ex  rel.  DOOLAN  T.  THE  GRBI- 
HODND. 
(Saoreme  Oonrt  of  Errora  of  Connecticat.    May 

10.  Ifi07.) 

Fish— Oybtkb  Bedb^-Statuxoby  Pkovisiom»— 
Seascues  and  Ssizubbb. 

G«n.  St  1902,  {  3241,  provides  (or  the 
seisnre  and  sale  under  order  of  court  of  any  boat 
or  vessel  Ul^ally  used  in  dredging  oysters  or 
in  depositing  and  dumping  materisil.  It  was 
charged  in  the  complaint  that  defendant's  boat 
illegally  dredged  on  ground  located  in  state  ju- 
risdiction, in  tbe  possession  of  the  May  Oyster 
Company,  which  owned  a  franchise  for  plant- 
ing and  cultivating  oysters,  etc.,  on  the  ground. 
Held,  that  the  statute  does  not  apply  to  dredg- 
ing on  private  grounds,  and  hence  defendant's 
t>oat  could  not  oe  seized  and  sold  as  therein 
provided  for  the  offense  committed. 

Appeal  from  Court  of  Conunon  Pleas, 
Fairfield  County;  Howard  J.  Curtis,  Judge. 

Proceeding  by  the  state,  on  the  relation  of 
Peter  Doolan,  against  the  Greyhound,  Emma 
Spragne  owner,  under  section  3241  of  the 
6«ieral  Statutes  1902  for  tbe  seizure  and 
sale  of  a  boat,  etc.,  claimed  to  have  been  Il- 
legally used  In  dredging,  brought  before  the 
city  court  of  Bridgeport,  and  thence  by  ap- 
peal of  the  owner  to  the  court  of  common 
pleas,  where  It  was  tried  to  the  Jury,  and  a 
verdict  and  judgment  rendered  in  favor  of 
tbe  owner,  from  .which  an  appeal  to  this 
court  in  the  name  of  the  state  by  the  ofiQcer 
who  made  the  seizure  was  taken.    Affirmed. 

Stiles  Judson,  Edward  H.  Rogers,  Howard 
H.  Knapp,  and  Albert  McC.  Mathewson,  for 
appellant  Robert  E.  De  Forest  and  Jacob 
B.  Klein,  for  appellee. 

HALL,  J.  TMs  is  a  proceeding  under  sec- 
tion 3241  of  the  General  Statutes  1902,  in- 
Btitated  by  one  Peter  Doolan,  a  deputy  sher- 
iff of  Fairfield  county,  hereinafter  referred 
to  as  the  "plaintiff,"  for  the  condemnation 
of  a  certain  boat  named  Greyhound,  seized 
by  him  at  Bridgeport  on  May  21,  1906,  as 
having  been  illegally  used  in  dredging.  On 
said  day,  after  such  seizure,  tbe  plaintifT 
presented  to  the  city  court  of  Bridgeport  a 
written  notice  or  complaint,  stating  that  said 
boat  had  been  seized  as  having  been  illegally 
used  In  dredging,  the  first  pangniph  of 
which,  as  afterward  amended,  alleged  that 
"on  the  8th  day  of  May,  1906,  at  abont  1 
o'clock  In  the  afternoon,  said  boat  did  11- 
I^ally  dredge  on  ground  located  In  state  Ju- 
risdiction, within  the  meridian  boundary  lines 
of  the  town  of  Bridgeport  off  Seaside  Park 
so  called,  said  ground  being  known  as  lots 
SOI,  802,  and  803,  and  In  the  possession  of 
the  May  Oyster  Company,  a  corporation  or- 
ganized under  the  laws  of  the  state  of  Con- 
necticut, and  located  In  the  town  of  Bridge- 
port   •    •    •    which  was  the  owner  of  the 


perpetual  franchise  for  planting  and  cultivat- 
ing oysters,  clams,  and  mussels  on  said 
groimd,  and  all  without  the  consent  of  tbe 
owner  of  said  grounds."  Paragraphs  2  and 
3  of  the  complaint,  imder  whlcb  no  ques- 
tions are  made,  allege  that  on  said  8tb  of 
May,  while  at  work  on  natural  oyster  beds 
of  this  state,  said  boat  neglected  to  display 
upon  ber  mainsail  the  number  of  her  license, 
as  requited  by  law,  and  that  while  working 
on  such  natural  beds  said  boat  unlawfully 
displayed  a  certain  ntmiber  which  was  not 
her  license  number.  One  Herbert  Clark  was 
tbe  manager  of  said  boat,  and  one  Emma 
^^rague,  who  appeared  at  the  trial,  and 
hereinafter  called  the  defendant,  was  the 
owner  thereof.  Upon  the  trial  evidence  hav- 
ing been  offered  t^  the  plaintiff  that  said 
lot  No.  801,  owned  by  said  May  Oyster  Com- 
pany, was  bounded  on  the  north  and  east 
by  tbe  Bridgeport  natural  bed,  upon  which 
latter  bed  said  boat  was  duly  licensed  to 
dredge,  and  that  on  said  8tb  of  May  said 
boat,  while  sailing  northerly,  dredged  on' 
said  lot  No.  801  some  400  feet  before  cross- 
ing the  north  line  of  said  lot  and  some  evi- 
dence having  been  introduced  by  the  de- 
fendant In  contradiction  of  portions  of  the 
plaintifTs  evidence,  tbe  parties  stipulated 
that,  without  further  evidence,  the  court,  by 
instructing  the  Jnry,  should  decide  the  ques- 
tion whether  iQ>on  the  plaintiff's  evidence 
said  boat  could  properly  be  found  to  have 
been  illegally  used  in  dredging,  within  tbe 
meaning  of  the  provisions  of  section  8241, 
while  so  dredging  upon  private  oyster 
grounds,  in  the  absence  of  tbe  owner,  and 
the  court  thereupon  charged  tbe  Jury  that 
"dredging  upon  a  private  ground  would  not 
be  considered  to  be  Illegal  dredging  under 
the  terms  of  the  statute  in  question,"  and 
directed  the  Jnry  to  return  a  verdict  for 
the  defendant 

The  sole  question  before  us  Is  whetber  this 
Instruction  was  correct  In  support  of  the 
charge  of  the  court  it  is  clahn^  first,  that 
section  3241,  under  which  the  seizure  was 
made,  and  which  Is  an  exercise  of  the  police 
power  of  tbe  state,  does  not  purport  to  au- 
thorize the  confiscation  of  boats  used  in 
dredging  upon  private  oyster  grounds;  and, 
second,  that  if  it  does.  It  Is  an  unreasonable 
and  Invalid  exercise  of  the  police  power  of 
tbe  state,  in  so  far  as  it  authorizes  tbe  con- 
fiscation of  private  property  for  the  protec- 
tion of  individual  and  not  of  public  interests. 
The  language  of  section  3241  Is  as  follows: 
"All  sheriffs,  deputy  sheriffs,  oyster  police 
and  constables  shall,  and  any  other  persons 
may,  seize  any  boat  or  vessel  illegally  used 
in  dredging,  or  in  depositing  and  dumping 
material,  with  its  tackle,  apparel  and  furni- 
ture, wherever  found  within  one  year  there- 
after; and  shall  forthwith  give  notice  to 
two  Justices  of  tbe  peace,  or  if  in  New  Haven 
County  or  Fairfield  County,  to  any  city,  town 
or  borough  court,  in  the  county  where  the 
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forthwith  order  reasonable  notice  to  be  given 
to  the  person  wlio  Is  in  possession  of  the 
property  seized,  or  to  the  owner  thereof,  U 
known,  of  the  time  and  place  of  trial;  and 
shall  at  the  time  and  place  appointed  deter^ 
mine  whether  such  property  was  nsed  con- 
trary to  law,  and  If  found  to  have  been  so 
used  shall  order  It  to  be  sold  at  such  time  and 
in  such  manner  as  said  authority  shall  di- 
rect; and  the  avails  thereof,  after  deducting 
all  coats  and  charges  which  said  authority 
may  allow,  shall  be  paid  half  to  the  person 
who  made  the  seizure  and  half  to  the  town 
where  the  offense  was  committed.  •  •  •" 
A  right  of  appeal  to  the  court  of  common 
pleas  or  superior  court  is  given  to  any  party 
aggrieved  by  such  order.  The  unconstitution- 
ality <rf  this  section  is  urged,  and  especially 
In  so  far  as  Its  provisions  are  Intended  to 
apply  to  such  an  act  of  dredging  over  a  i>rl- 
vate  bed,  as  that  shown  by  the  evidence,  ui»- 
on  the  grounds  that  It  authorizes  an  nnrea- 
sonable  seizure  of  one's  "possessions"  by  per- 
mitting them  to  be  taken  without  a  warrant 
by  a  person  who  is  not  an  oflScer  at  a  time 
long  after  the  commission  of  the  offense,  and 
permits  the  appropriation  by  the  state  of 
the  property  of  an  Innocent  person,  without 
compensation  therefor,  even  when  the  offense 
committed  has  worked  no  injury  either  to 
the  public  or  to  any  Individual  Certainly, 
before  subjecting  the  property  of  the  defend- 
ant to  such  seizure  and  confiscation,  it  ought 
clearly  to  appear  from  the  language  of  oar 
statutes  that  the  provisions  of  this  section 
were  Intended  to  apply  to  the  offense  shown 
to  have  been  committed  In  the  present  case. 
Although  the  question  before  us  must  be 
determined  by  the  law  as  It  existed  when  the 
offoifle  complained  of  was  committed,  and 
which  Is  found  in  the  General  Statutes  of 
1902,  some  light  may  be  thrown  upon  the 
meaning  of  the  section  of  those  laws  under 
consideration  by  a  review  of  some  of  the 
previous  legislation  upon  the  same  subject 
In  1848  a  law  was  passed,  the  first  section  of 
which  prohibited  any  person  who  had  not 
been  an  actual  Inhabitant  or  resident  of  this 
state  during  the  preceding  six  months  from 
taking,  raking,  or  gathering  any  oysters  In 
any  waters  of  this  state,  and  Imposed  a  for- 
feiture of  $20  for  a  violation  of  such  law,  and 
the  second  section  of  which  anthorteed  a 
seizure  and  sale,  similar  to  that  described  in 
said  section  3241,'  of  any  vessel,  etc.,  used  In 
taking  or  raking  oysters  contrary  to  said  pro- 
visions of  that  act  Pub.  Acts  1848,  p.  66^  c. 
66.  In  the  Revision  of  1849,  in  the  same 
chapter  with  this  act  of  1848,  we  find  a  law 
Imposing  no  other  penalty  than  a  forfeiture 
of  |7,  and  In  certain  cases  of  $2S,  and  Im- 
prisonment In  the  workhouse  for  entering 
upon  and  gathering  oysters  from  any  private 
inclosure  staked  out  as  provided  by  law  in 
any  of  the  navigable  waters  of  the  state.  Re- 
vision of  1849,  pp.  399-401,  c.  2.  In  1855  an 
act  was  passed,  which  was  extended  In  1878, 
and  Is  now  embodied  in  section  3247  of  the 


General  Statutes  of  1902,  punishing  by  floe 
and  imprisonment  but  without  any  forfeiture 
of  boats,  etc..  Injuries  to  inclosures  marked 
and  staked  out  according  to  law.  Pub.  Acta 
18i>5,  pp.  113,  114,  c.  92;  Pub.  Acts  1878,  p. 
275,  c.  24,  i  6.  Afterward  acts  were  passed 
expressly  extending  such  penalty  of  seizure 
and  sale  of  vessels  to  certain  cases  of  tak- 
ing, raking,  or  Injuring  oysters  planted  in 
private  designated  grounds,  and  to  cases  of 
Injury  to  designated  Inclosures  by  willfully 
depositing  mud  upon  the  tcrounds  so  inclosed. 
Pub.  AcU  1865,  p.  61,  c.  56;  Pub.  Acts  1877, 

p.  100,  c.  oa 

The  first  act  making  dredging  unlawfal  ap- 
pears to  have  been  passed  in  1871.  Its  first 
section  prohibited  the  collecting  of  any  shells 
or  shell  fish  by  means  of  dredges  in  parts  of 
New  Haven  Harbor  and  Its  adjacent  waters 
and  of  the  navigable  waters  of  East  Haven, 
under  a  penalty  of  from  $25  to  $100  or  im- 
prisonment; and  Its  second  section  author- 
ized a  seizure  and  sale  similar  to  that  de- 
scribed In  said  section  8241  of  any  vessel, 
etc,  employed  in  dredging  contrary  to  the 
provisions  of  said  first  section.  Pub.  Acts 
1871,  p.  676,  c.  119.  While  that  law  waa  In 
force,  an  act  was  passed  in  1874  and  extend- 
ed In  1878,  and  now  embodied  in  section  S246 
of  the  General  Statutes  of  1902,  pnnlshinc 
by  fine  and  imprisonment  the  willful  taking 
and  carrying  away  of  oysters  lawfully  plant- 
ed upon  any  bed  within  the  waters  of  this 
state,  but  without  imposing  the  penalty  of 
seizure  and  sale  of  any  boat,  etc.,  used  In 
the  commission  of  sach  offense.  Pub.  Acts 
1874,  p.  205,  c  42;  Pub.  Acts  1878,  p.  275, 
c.  24,  8  5,  and  page  311,  &  86.  These  acts 
of  1871,  1874,  and  1878  remalaed  practically 
unchanged  in  the  Revision  of  1875,  excepting 
that  in  place  of  the  words  of  the  origi- 
nal act  of  1871,  "any  vessel  •  •  •  used 
•  •  •  in  dredging  contrary  to  the  provi- 
sions of  the  first  section  of  this  act,"  we 
find  In  the  Revision  of  1875  the  words,  "any 
boat  or  vessel  Illegally  oaM  in  dredging." 
Revision  1875.  pp.  216,  217,  c.  4,  {{  16.  22,  23. 
And  we  also  find  In  the  same  Revision  (page 
218,  c.  4,  {  26)  a  provision  forbidding  any  per- 
son from  taking,  raking  or  gathering  any  oys- 
ters In  any  of  the  waters  of  this  state  on 
board  of  any  boat  unless  he  or  his  employer 
has  been  a  resident  or  actual  inhabitant  of 
the  state  during  the  preceding  six  months, 
but  Imposing  no  punishment  or  penalty  what- 
ever for  such  an  offense ;  but  by  an  act  pass- 
ed in  1876  any  boat  etc.,  so  used  was  made 
subject  to  seizure  and  sale,  in  the  manner 
now  provided  in  section  3241.  Pub.  Acts 
1876,  p.  104,  c.  39.  From  1882  to  1896  the 
following  acts  were  passed,  in  each  of  whidi 
any  boat,  etc.,  used  In  violation  of  the  provi- 
sions of  the  act  was  expressly  made  liable 
to  seizure  and  sale  by  proceedings  similar 
to  those  described  in  section  3241  of  the  Gen- 
eral Statutes  of  1002:  In  1882  and  1883,  acta 
now  embodied  in  section  3242  of  the  Gen- 
eral Statutes  of  1902,  forbidding  the  deposit- 
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log  of  mud  and  other  refuse  material  In  cer- 
tain of  the  waters  of  Long  Island  Sound. 
Pub.  Acts  1882,  p.  208,  c.  1'26,  §  4 ;  Pub.  Acts 
1883,  p.  300,  c.  122,  f  1.  In  1893  an  act,  em- 
bodied In  sections  S234  and  3237  of  the  Gen- 
eral Statutes  of  1902,  requiring  the  procur- 
ing of  a  license  to  use  any  boat,  etc.,  In  tak- 
ing and  gathering  oysters  from  natural  oys- 
ter beds.  Pub.  Acts  1893,  p.  816,  c  171,  {  4. 
In  1893  an  act,  embodied  In  section  3236  and 
section  3237  of  the  General  Statutes  of  1902, 
forbidding  the  use  of  any  naphtha,  steam,  or 
electric  engine,  In  operating  dredges  on  nat- 
ural oyster  beds.  Pub.  Acts  1893,  p.  316,  c. 
171,  i  4.  In  1893  and  1895  acts,  embodied  In 
section  3254  of  the  General  Statutes  of  1902, 
forbidding  the  taking  of  oysters  or  shells  from 
certain  natural  oyster  beds  and  In  Honsa- 
tonic  river,  etc.  Pub.  Acts  1893,  p.  252,  c. 
90,  S  2;  Pub.  Acts  1895,  p.  483,  c.  81,  i  6. 
In  1899  an  act  was  passed,  which  Is  now  sec- 
tion 3253  of  the  General  Statutes  of  1902, 
punishing  by  fine  and  Imprisonment  "any 
person,  who  shall  without  permission  of  the 
owner  of  any  properly  designated  oyster 
ground,  tow  any  oyster  dredge  or  contrlT- 
ance  for  taking  oysters,  under  water  upon 
such  oyster  ground,"  but  Imposing  no  penalty 
of  seizure  or  forfeiture  of  the  boat  or  ves- 
sel used  In  violating  the  provisions  of  such 
act  It  Is  In  effect  the  contention  of  the 
plaintiff  that  under  the  present  law,  as  It 
appears  In  the  General  Statutes  of  1902, 
the  Jniy  should  have  been  Instructed  that 
they  might  find  that  the  defendant's  boat 
was  "illegally  used  in  dredging"  within  the 
meaning  of  those  words  as  used  In  said  sec- 
tion 3241,  uiMn  finding  that  the  boat,  while 
dredging  at  the  time  In  question,  was  used 
In  the  violation  of  the  provisions  of  section 
3246,  punishing  the  stealing  of  oysters  from 
private  oyster  beds,  or  of  section  3247,  pun- 
ishing injuries  to  any  oyster  Inclosure  or  the 
taking  of  shells  therefrom;  or  of  section 
3253,  above  quoted,  prohibiting  the  towing  of 
a  dredge  over  private  oyster  grounds. 

But  the  defendant  is  not  charged  with 
stealing  oysters,  nor  Injuring  Inclosuree  or 
taking  shells  therefrom.  The  only  charge  in 
the  count  relied  upon  is  that  at  the  time 
named  "said  boat  did  illegally  dredge"  upon 
the  described  private  oyster  grounds.  It  is 
for  the  act  of  dredging  only  for  which  the 
boat  can  be  condemned,  and  the  only  section 
which  makes  the  mere  act  of  dredging  upon 
private  grounds  Illegal  Is  said  section  3253, 
prohibiting  the  towing  of  a  dredge  under 
water  over  private  oyster  grounds.  But,  as- 
suming that  upon  the  evidence  before  them 
the  Jury  might  have  found  that  the  boat  in 
question  was  dredging  In  violation  of  the 
provisions  of  each  of  said  sections  3246,  3247, 
and  3268,  we  are  satisfied  that  such  dredging 
upon  private  grounds  In  violation  of  the 
provisions  of  either  or  all  of  these  three  sec- 
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tions  was  not  an  Illegal  dredging  within  the 
intention  of  the  language  of  section  3241, 
which  would  subject  the  defendant's  boat 
to  forfeiture.  In  addition  to  the  fact  that 
these  sections  are  to  a  considerable  extent  for 
the  protection  of  private  property,  we  find 
no  provisions  In  either  of  them,  either  In  Its 
present  form  or  In  the  original  act  which  It 
embodies,  rendering  boats,  used  contrary  to 
Its  provisions,  liable  to  seizure  and  forfei- 
ture. Again,  although  the  language  of  section 
3241,  "used  In  Illegal  dredging,"  Is  broad 
enottgb  to  Include  dredging  upon '  private 
grounds  contrary  to  law,  we  must  Interpret 
these  words  not  only  In  view  of  our  previ- 
ous legislation  upon  this  subject,  but  also 
with  reference  to  other  sections  of  the  Gen- 
eral Statutes  of  1902  which  have  a  direct 
bearing  upon  section  3241.  In  that  connec- 
tion section  3258  Is  very  Important  Under 
the  heading  of  "Seizure,"  that  section  pro- 
vides that  "any  boat  or  vessel  used  in  the 
commission  of  any  offense  contrary  to  any 
of  the  provisions  of  sections  3234,  3235,  3236, 
3237,  3242,  and  3254,  may  with  Its  tackle,  ap- 
parel and  furniture,  be  seized  and  proceeded 
against  in  the  form  and  manner  as  provided 
In  section  3241."  Among  the  sections  here 
enumerated  we  find  neither  of  the  three,  In 
violation  of  the  provisions  of  which  the 
plaintiff  claims  the  boat  In  question  was 
used.  All  of  the  sections  so  enumerated  em- 
body legislative  acts  which,  as  we  have  al- 
ready shown,  expressly  provided  when  orig- 
inally passed,  for  a  forfeiture  of  'the  boat, 
etc.,  used  In  violation  of  their  provisions. 
All  of  them  are  applicable  to  natural  oyster 
beds,  and  none  of  them  are  made  applicable 
to  private  grounds.  That  It  was  not  the 
purpose  of  section  3258  to  extend  the  provi- 
sions of  section  3241  to  offenses  not  within 
the  language  of  the  latter  section,  and  not 
before  made  punishable  by  such  a  penalty.  Is 
apparent  from  the  fact  that  most  of  the  of- 
fenses described  in  the  sections  enumerated 
In  section  3258  are  embraced  in  that  of  ille- 
gally using  boats,  etc.,  "In  dredging  or  de- 
positing or  dumping  material"  described  In 
section  3241,  and  that  all  of  said  offenses 
were  expressly  made  punishable  by  such  for- 
feiture of  beats,  etc,  by  the  original  acts  em- 
bodied in  said  enumerated  sections.  As  we 
regard  section  3258,  It  was  Intended  to  desig- 
nate all  the  sections  for  a  violation  of  the 
provisions  of  which  a  boat  was  liable  to  seiz- 
ure and  sale,  under  the  provisions  of  section 
8241,  which  contained  no  express  provision 
for  such  seizure.  By  the  language  of  our 
statutes,  the  defendant's  boat  was  not  liable 
to  such  seizure  for  the  offense  committed. 

This  conclusion  renders  It  unnecessary  for 
us  to  decide  the  constitutional  question  rais- 
ed. 

There  is  no  error.  The  other  Judges  oon- 
curred. 
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LOWNDES  «t  aL  T.  CITY  NAT.  BANK. 

(Supreme  Coart  of  Errors  of  Connecticut.    May 
1,  19070 

Bn-Onr  and  Countebci.aik  —  Paktiks  — 
Bbinging  in  New  PABXiEa— Enabling  De- 
fendant TO  PI.EAD  Set-Off. 

Where  an  administrator  misappropriated 
money,  wbicli  passed  into  tlie  hands  of  a  lianlc, 
and  his  surety  indemnified  the  estate,  and  sued 
the  bank  in  the  name  of  the  succeeding  admin- 
istrators at  the  surety's  own  expense  and  for 
its  sole  benefit  to  recover  the  amount,  the  banlc 
had  no  right  to  have  the  surety  cited  in  as  a 
party,  to  enable  the  bank  to  set  up  a  claim 
against  the  surety  for  indemnity  on  another 
bond  given  by  the  administrator  as  the  bank's 
cashier,  since  the  main  controversy  could  be 
fallv  determined  without  consideration  of  the 
bank's  claim  and  without  prejudice  to  either  par- 
ty ;  the  absence  of  the  surety  as  a  party  in  no 
way  affc-'ting  the  judgment  to  be  rendered,  and 
that  a  multiplicity  of  actions  might  be  avoided 
affording  no  ground  to  cite  the  surety  in. 

Appeal  from  Superior  Court,  Fairfield 
County;    Milton  A  Shnmway,  Judge. 

Action  by  Abble  S.  Lowndes  and  another 
against  tbe  City  National  Bank;  the  ^^t- 
na  Indemnity  Company  being  cited  In  as  co- 
defendant.  From  orders  refusing  to  cite  the 
company  In  as  coplalntlff  and .  sustaining  a 
demurrer  to  the  motion  asking  that  it  be 
cited  in  as  codefendant,  and  from  a  Judgment 
for  the  company,  defendant  appeals.  No 
error. 

Civil  action  by  the  administrators  of  the 
estate  of  Theodore  S.  Lowndes,  deceased,  to 
recover  a*  balance  of  $58,000  of  the  moneys  of 
tbe  estate  deposited  in  the  defendant's  bank. 
The  defendant  filed  a  motion  that  the  plain- 
tiffs be  ordered  to  cite  In  the  ^tna  Indem- 
nity Company  as  a  coplaintltr.  This  motion 
was  denied  by  the  court,  and  the  defendant 
'  then  filed  a  motion  that  the  ^tna.  Indemnity 
Company  be  ordered  to  prosecute  the  action 
In  its  own  name  or  be  cited  In  as  a  codefend- 
ant It  was  cited  in  as  codefendant  and 
filed  a  demurrer  to  the  motion,  which  was  sus- 
tained by  tbe  court,  and  Judgment  was  ren- 
dered In  its  favor  for  costs.  The  defendant 
appealed  to  this  court,  assigning  these  rul- 
ings as  error.  The  facts  sufficiently  appear 
In  the  opinion. 

John  H.  Light  and  William  F.  Tammany, 
for  appellant  James  H.  Webb,  for  appel- 
lee .Sitna  Indemnity  Company. 

THAXEB,  J.  (after  stating  the  facts).  This 
action  was  brought  to  recover  a  balance  of 
moneys  and  funds  of  the  estate  of  Theodore 
A.  liowndes,  deceased,  deposited  in  the  de- 
fendant's bank  by  one  Layton,  who  was  the 
predecessor  of  tbe  plaintiffs  as  adminis- 
trator of  the  estate,  and  was  also  cashier  of 
the  defendant  Tbe  motions  state  tliat  this 
balance  was  misappropriated  by  Layton,  and 
the  complaint  shows  an  attempt  on  his  part, 
with  the  imowledge  and  consent  of  the  de- 
fendant to  appropriate  it  to  the  purpose  of 
toking  up  worthless  and  dishonored  checks, 
iiotes,  and  other  securities  of  various  per- 


sons, which  the  defendant  bad  paid  and 
was  then  carrying  as  a  part  of  Its  cash  as- 
sets, and  for  which  the  estate  was  in  no  man- 
ner liable  or  obligated,  and  received  no  bene- 
fit. Layton  was  removed  as  administrator, 
and  the  plaintiffs  appointed  in  his  place. 
They  demanded  said  balance  of  tbe  defend- 
ant, and  It  refused  to  pay  the  same  or  honor 
their  checks  drawn  therefor.  Layton  bad 
given  an  ample  probate  bond,  with  tbe  Mttia 
Indemnity  Company  as  surety,  for  his  faith- 
ful discbarge  of  the  duties  of  administrator. 
The  surety,  upon  demand  by  tbe  plaintiffs, 
paid  them  the  amount  of  said  balance,  $58,- 
000,  and  took  from  them  an  assignment  of  all 
their  rights  and  claims  against  the  defend- 
ant It  thereupon  instituted  this  suit  in  the 
name  of  the  plaintiffs,  and  his  prosecuting  it 
at  its  own  expense  and  for  its  sole  benefit 
Layton,  as  cashier,  gave  the  defendant  a 
bond  of  $10,000,  with  the  iEtna  Indemnity 
Company  as  surety,  for  his  faithful  perform- 
ance of  his  duties  as  cashier.  He  was  un- 
faithful in  the  performance  of  those  du- 
ties, whereby  the  defendant  lost  upwards  of 
$10,000,  and  has  a  claim  for  that  amount 
against  tbe  surety.  After  this  action  was 
brought  the  defendant  requested  the  .^tna 
Indemnity  Company  to  maintain  the  action 
in  Its  own  name,  and  It  refused.  It  thus  ap- 
pears that  the  defendant  has  an  independent 
claim  against  the  J£:tna  Indemnity  Company, 
which  is  in  no  way  connected  with  the  cause 
of  action  set  up  in  tbe  complaint  or  the  trans- 
action out  of  which  it  arose.  All  questions 
between  the  parties  to  the  controversy  In 
suit  can  be  fully  determined,  without  con- 
sideration of  the  defendant's  daUn,  and  with- 
out prejudice  to  the  defendant  or  any  other 
party.  Treating  the  action  as  one  between 
tbe  plaintiffs  and  the  defendant  It  is  too 
clear  for  discussion  that  tbe  indemnity  com- 
pany cannot  properly  be  made  a  codefend- 
ant to  enable  the  present  defendant  to  liti- 
gate with  it  a  claim  in  no  way  connected  with 
the  matter  In  salt  State  v.  Wright  60 
Conn.  683.  The  court  was  right  therefore. 
In  sustaining  the  demurrer  to  the  second  mo- 
tion, so  far,  at  least,  as  it  asked  that  the  In- 
demnity company  be  cited  In  as  codefendant 
The  same  is  true  of  the  court's  action  in  doiy- 
Ing  the  defendant's  motl<m  that  the  Mtan  In- 
demnity Company  be  cited  In  as  a  coplaln- 
tlff. Its  presence  or  absence  could  not  In 
any  way  affect  the  Judgment  to  be  rendered 
between  the  plaintiffs  and  the  defendant  and 
in  such  a  case,  as  was  said  In  Carroll,  Trus- 
tee, T.  Weaver,  65  Conn.  76,  84,  SI  Atl.  489, 
the  practice  act  does  not  permit  it  to  be  made 
a  party. 

Tbe  defendant  urges  that  by  making  the 
indemnity  company  a  coplalntlff  or  sole  plain- 
tiff, a  multiplicity  of  actions  may  t>e  avoided. 
While  tbe  law  encourages,  it  does  not  com- 
pel, the  settlement  of  all  controversies  be- 
tween the  same  parties  by  a  single  action. 
A  plaintiff,  therefore,  may  bring  suit  upon 
a  single  one  of  several  causes  of  action  which 
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be  may  hart  against  the  aame  party,  and  a 
defendant  may  or  may  not,  as  be  sees  fit, 
plead  a  set-off  or  counterclaim  which  he  has 
against  snch  plaintiff.  Thus  the  defendant 
In  the  present  case.  If  his  motion  were  to  be 
granted,  could  not  be  compelled  to  set  off  his 
alleged  debt  against  the  Indemnity  company's 
denand.  It  does  not  follow,  therefore,  that 
a  multiplicity  of  suits  would  be  avoided,  were 
the  defendant's  motion  to  be  granted.  But 
the  indemnity  company,  as  aeslgnee  of  a 
chose  In  action,  had  an  election  to  bring  tbe 
suit  in  Its  own  name  or  In  that  of  the  assign- 
ors. At  common  law  it  must  have  brought 
It  in  the  name  of  the  assignors ;  but  now,  by 
section  631  of  the  General  Statutes  It  may 
bring  It  in  Its  own  name  by  setting  forth  In 
the  complaint  that  It  is  the  bona  fide  owner 
of  the  claim,  and  when  and  bow  It  acquired 
It.  The  statute,  however,  does  not  super- 
sede the  bringing  of  actions  in  the  name  of 
the  assignor.  Saugatnck  Bridge  Co.  t.  Town 
of  Westport,  39  Conn.  337,  349.  Having  elect- 
ed to  bring  the  action  In  the  name  of  the 
assignors,  and  as  a  full  adjudication  upon 
the  subject-matter  put  In  controversy  can 
manifestly  be  had  without  prejudice  to  the 
rights  of  the  defendant  or  any  other  party, 
the  court  cannot  deprive  It  of  sncb  election 
at  the  election  of  the  defendant  The  court, 
therefore,  properly  sustained  the  demurrer 
as  a  whole  upon  that  ground. 

The  record  discloses  that  the  JEtna  Indem- 
nity Company  was  summoned  in  as  code- 
fendant,  and  that  It  appeared,  answered  to 
the  complaint,  demurred  to  the  motion,  and 
moved  for  a  more  specific  statement  of  the 
cause  of  action  set  up  In  a  counterclaim, 
which  was  filed  by  the  defendant  after  the 
demurrer  was  filed.  As  no  question  of  any 
Irregularity  In  this  procedure  was  raised,  If 
there  was  such,  we  deem  It  to  have  been 
waived. 

There  iB  no  error.  The  other  Judges  con- 
curred. 


(n  Conn.  GST) 

WATSON  V.  RTTDERMAN. 

(Supreme  Court  of  Errors  of  Conneotlcnt    May 
1.  1907.) 

1.  Pleadirgb— Replt— OmcB; 

A  reply  may  not  be  used  to  set  up  facts 
to  obtain  distinct  affirmative  relief;  and,  where 
plaintiff  desires  relief  not  prayed  for  in  tiie  com- 
plaint, he  should  amend  It. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  39,  Pleading,  |{  342,  858.] 

2.  IWPANTS— N0T»— Vauditt. 

An  Infant's  note  is  voidable;  bdng  subject 
to  his  disaffirmance  on  hla  reaching  majority. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  27,  Infanta,  H  128,  129.] 

8.  Sauk— MoKTOAOS. 

An  Infant's  mortgage  of  land  is  voidable, 
and  not  Kubject  to  disaffirmance  before  he  reach- 
es bis  majority. 

[Ed.  Noie.— For  cases  in  point,  see  Cent.  Dig. 
VOL  27.  Infants.  |{  27-30J 


4.  Sauk— MoKTaACRS— FonoLOBTTBC 

An  infant's  mortgage  may  not  be  foredosed 
until  and  unless  its  statos  shall  have  been  first 
established  as  that  of  a  conveyance  not  sub- 
ject to  avoidance  at  the  will  of  the  mortgagor. 

5.  SAinc-^uRisDionoii  or  Egmnr. 

A  mortgagee  cannot  invoke  equity  to  com- 
pel the  present  exercise  by  or  for  an  infant 
mortgagor  of  his  right  to  affirm  or  disaffirm,  or 
to  exercise  for  him  the  choice,  or  In  any  other 
way  fix  the  status  of  the  transaction,  and  thus 
either  establish  the  validity  of  the  note  and 
mortgage  as  a  preliminary  to  a  foreclosure,  or 
In  any  other  way  permanently  settle  the  rights 
of  the  parties ;  there  being  no  averment  of  fraud 
or  concealment  on  the  Infant's  part,  and  it  not 
appearing  that  plalntllf  was  not  fnlly  aware  of 
the  infancy  and  voluntarily  chose  to  assume  the 
risk  of  dealing  with  him. 

Appeal  from  Court  of  Common  Pleas,  Fair- 
field County;  Howard  J.  Curtis,  Judge. 

Action  by  David  F.  Watson  against  John 
Ruderman.  From  an  order  sustaining  a  de- 
murrer to  the  reply,  plaintiff  appeals.  No 
error. 

The  complaint  is  one  framed  in  the  ordi- 
nary form  of  a  foreclosure  of  a  mortgage  of 
lands.  The  defendant  Is  described  as  the 
maker  of  the  note  and  mortgage.  The  de- 
fendant pleaded  Infancy,  alleging  that  at  the 
time  the  note  and  mortgage  were  made  by 
him,  to  wit,  January  18,  1906,  he  was  only 
19  years  of  age.  The  plaintiff  In  his  reply 
admitted  these  allegations  of  Infancy,  and 
then  proceeded  under  the  Introduction  "by 
way  of  equitable  relief  to  reaffirm  by  ref- 
erence the  allegations  of  the  complaint,  and 
further  to  allege,  in  substance,  that  on  said 
January  18th  the  plaintiff  sold  and  conveyed 
to  the  defendant  the  equity  of  redemption  In 
the  described  premises.  In  consideration  of 
the  assumption  by  the  defendant  of  the  mort- 
gage of  $600  already  upon  the  property,  f  150 
then  paid  In  cash,  and  a  note  for  |200  then 
made  and  delivered  to  the  plaintiff  by  the 
defendant,  which  note  was  secured  by  a  mort- 
gage of  said  equity,  also  then  executed  and 
delivered  by  the  defendant,  said  note  and 
mortgage  being  those  in  suit;  that  the  de- 
fendant has  paid  only  $26  on  account  of  said 
note,  or  of  the  prior  assumed  incumbrance; 
that  there  Is  located  upon  said  premises  a 
building  since  occupied  by  the  defendant  for 
the  conduct  of  business ;  that  the  use  of  said 
property  Is  reasonably  worth  $10  per  month, 
and  that  the  plaintiff  Is  ready  and  willing 
to  pay  Into  court  for  the  use  of  the  defend- 
ant so  much  of  the  amount  the  defendant 
has  paid  as  the  court  should  find  ought  equi- 
tably to  be  repaid  to  Iilm.  The  plaintiff 
thereupon  claimed  the  following  relief:  "(1)  A 
decree  aillrming  said  purchase,  payment, 
mortgage,  and  note,  and  a  Judgment  of  fore- 
closure; or  (2)  a  decree  disaffirming  said  pur 
chase,  payment,  mortgage,  and  note;  and  (3) 
a  Judgment  fixing  the  amount  which  the  de- 
fendant Is  equitably  entitled  to  have  paid 
Into  court  for  hla  use  on  account  of  said  pay- 
ment; and  (4)  a  decree  or  Judgment  for  a 
reconveyance  of  said  property  to  the  plain- 
tiff, or  otherwise  vesting  title  thereto  li« 
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him ;  (S)  m>A  other  and  fnrthsr  appropriate 
relleC  as  to  equity  may  appertain."  The  de- 
fendant thereupon  demurred  to  said  prayers 
for  relief,  for  the  reason  that  the  facts  stated 
did  not  entitle  the  plalntllC  to  the  relief 
■onght  This  demurrer  was  sustained,  and 
judgment  for  the  defendant  thereafter  fol- 
lowed In  due  course. 

William  H.  O'Hara,  for  appellant  Heniy 
Oreensteln,  for  appellee. 

PBBNTICE,  J.  (after  stating  the  facts). 
The  plaintiff  contends  that  the  conrf  s  action 
In  sustaining  the  demurrer  to  the  reply  was 
erroneous  for  reasons  which  In  the  brief  of 
counsel  are  resolved  Into  three,  to  wit:  First, 
because,  for  the  purposes  of  the  demurrer, 
the  defendant  must  be  regarded  as  having 
waived  the  defense  of  Infancy,  since  It  was 
not  therein  specifically  appealed  to;  second, 
because  a  foreclosure  might  have  been  prop- 
erly awarded  upon  the  facts  set  up;  and, 
third,  because  equity  might  grant  relief,  ei- 
ther by  compelling  the  Infant  defendant  to 
elect  to  affirm  or  disaffirm  the  transaction, 
or  by  making  such  election  for  him  and 
thereupon  establishing  what  had  In  form  been 
done,  or,  as  the  case  might  be,  setting  the 
same  aside  and  restoring  the  parties  to  their 
former  statua 

The  reply.  In  so  far  as  It  sets  up  facts 
for  the  purpose  of  claiming  and  claimed  the 
relief  demurred  to,  was  not  a  proper  plead- 
ing. The  office  of  a  reply  Is  to  meet  matter 
averred  In  the  answer.  It  may  not  be  used, 
as  here,  to  set  up  facts  for  the  purpose  of 
obtaining  distinct  affirmative  relief.  Prayers 
for  relief  have  no  place,  save  In  a  complaint, 
croos-complalnt  or  answer  embodying  a  coun- 
terclaim. When  the  plalntltr  discovered  that 
he  desired  relief  not  already  prayed  for,  he 
should  have  amended  his  complaint  to  em- 
body It  and  such  facts.  In  addition  to  those 
already  therein,  as  were  deemed  pertinent 
Instead  of  pursuing  this  course,  which  would 
have  presented  a  complaint  disclosing  the  de- 
fendant's legal  Incapacity  to  enter  Into  the 
contracts  and  conveyances  set  up,  he  sought 
to  avoid  In  his  reply  the  effect  of  that  In- 
capacity, which  had  been  asserted  and  ad- 
mitted, by  an  appeal  for  distinct  and  af- 
firmative equitable  relief.  To  this  and  cer- 
tain facts,  In  part  new  to  the  case,  were 
stated  In  a  form  suggestive  of  an  equitable 
counterclaim,  and  such  relief  as  was  con- 
ceived to  be  appropriate  to  the  facts  of  the 
case.  Including  the  admitted  Infancy,  prayed 
for.  Under  such  circumstances  the  defendant 
was  In  fairness  entitled  to  have  the  appro- 
priateness of  the  prayers  for  relief  contained 
in  the  reply  put  to  the  test  of  his  demurrer, 
with  a  regard,  not  only  for  the  facts  alleged 
In  the  reply,  but  also  tor  the  other  fact  to 
which  the  reply  was  specially  addressed,  and 
without  which  the  prayers  bad  no  pertinence^ 
The  plalntlfTs  flrst  reason  for  claiming  error. 


which  It  is  to  be  noticed  was  not  sufficiently 
assigned  In  the  reasons  of  appeal,  must  there- 
fore, for  a  double  reason,  fall. 

The  plaiuttfTa  argument  In  support  of  his 
second  contention,  that  a  foreclosure  might 
have  been  granted,  establishes  nothing  more 
than  that  a  minor  may  be  foreclosed.  This 
Is,  of  course,  true ;  but  the  effort  here  is,  not 
only  to  foreclose  a  minor,  but  to  do  so  upon 
a  note  and  mortgage  executed  by  such  mi- 
nor. The  coptract  embodied  In  the  note 
and  the  conveyance  of  title  effectuated  Iff 
the  mortgage  were  alike  voidable.  The 
defendant  by  the  accepted  rule  of  public 
policy,  was  entitled  to  disaffirm  them.  This 
disaffirmance  might  be  exercised  after  the 
attainment  of  majority— A  time  still  in  the  fu- 
tue— and  in  so  far  as  the  mortgage  was  con- 
cenuid  could  not  by  the  current  of  authority 
be  sooner  exercised.  Kline  v.  Beebe,  6  Conn. 
494,  503-505;  Shlpman  v.  Horton,  17  Conn. 
481,  483;  Bestor  v.  Hickey,  71  Conn.  181, 
184-186,  41  Atl.  555;  (3obam  T.  Baymond. 
76  Conn.  484,  481,  57  Atl.  116,  100  Am.  St 
Rep.  1000;  Sims  v.  Everhardt  102  U.  S. 
800,  309,  26  L.  Ed.  87.  The  plaintiff,  there- 
fore stands  In  the  position  of  asking  a  mort- 
gage to  be  foreclosed  which,  as  far  as  ap- 
pears, lias  no  established  status.  Such  a 
mortgage  may  not  be  made  the  subject  of 
foreclosure  until  and  unless  its  status  shall 
have  been  first  established  as  that  of  a  con- 
veyance not  subject  to  avoidance  at  the  will 
•ot  the  mortgagor. 

We  are  thus  brought  to  the  underlying 
question  of  the  case,  which  is  whether  or  not 
a  court  of  equity  may,  by  compelling  the 
present  exercise  by  or  for  the  defendant  of 
his  right  of  affirmance  or  disaffirmance,  or 
by  exercising  for  him  the  choice  which  is 
his,  or  in  some  other  way,  fix  definitely  and 
finally  the  status  of  the  transactions  recited 
in  the  record,  and  thus  either  establish  the 
validity  of  the  note  and  mortgage  as  a  pre- 
liminary to  a  foreclosure,  or  in  some  other 
manner  permanently  settle  the  rights  of 
the  parties.  In  answering  this  question  we 
must  bear  in  mind  that  the  incapacity  of 
infants  to  enter  into  binding  contracts  or 
make  valid  conveyances  is  the  same  in  equity 
as  at  law,  and  that  the  same  rules  of  public 
policy  govern  and  the  same  consequences  at- 
tach. Pomeroy's  Equity  Jurisprudence,  I 
945.  It  follows  that  in  the  absence  of  other 
facts  than  that  of  an  Infanfs  participation 
in  a  contract  or  conveyance,  th«e  cannot 
exist  a  situation  in  which,  through  the  opera- 
tion of  an  estoppel,  validity  will  be  given  to 
it  or  through  equitable  intervention  it  will 
be  set  aside,  and  thus  by  one  means  or  the 
other  an  effect  be  given  to  the  transaction 
different  from  that  which  the  general  policy 
of  the  law  has  seen  fit  to  attach  to  it  Baker 
V.  Stone,  136  M«S8.  406;  Corey  ▼.  Burton,  82 
Mich.  82.  In  other  words,  a  court,  whether 
of  equity  or  of  law  will  not  hold  itself  jus- 
tified In  depriving  an  infant  who  was  of  the 
age  of  presumed  natural  capacity  at  the  time 
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of  bis  partlclpatioa  In  a  property  transac- 
tion, of  the  right  or  privilege  which  la  deem- 
^  ed  essentia]  to  bis  i>roper  protection  of  af- 
firming or  dlsafBrmlng  it  upon  his  arrival  at 
the  age  of  legal  capacity,  unless  there  ap- 
pears In  the  situation  presented  some  fact  tn 
addition  to  such  participation — some  fact 
which  is  recognized  as  furnishing  the  basis 
tot  equitable  interposition  generally,  or  as 
laying  the  foundation  tat  an  estoppd.  The 
active  fraud  or  false  representation  as  to 
age  by  the  infant  has  been  recognized  as 
furnishing  such  a  fact  Bx  parte  Unity 
Bank,  2  De  Gex  ft  J.  63;  Nelson  v.  Stocker, 
4  De  6ez  &  J.  464;  Wright  r.  Snow.  2  De 
Oez  &  Sm.  321;  Lampere  v.  Lange,  L.  R.  12 
C!h.  DIv.  675;  Hayes  v.  Parker,  41  N.  J.  Eq. 
632.  7  Atl.  611 ;  Rice  v.  Boyer,  108  Ind.  472. 
9  N.  B.  420,  68  Am.  Rep.  63;  Williamson  v. 
Jones,  43  W.  Va.  662,  27  S.  B.  411,  38  L.  B. 
A.  694. 64  Am.  St  Rep.  891;  Ryan  v.  Orowney, 
125  Mo.  475.  28  8.  W.  189,  755;  Kllgore  v. 
Jordan,  17  Tex.  841.  Such  conduct  on  the 
part  of  an  infant  has,  however,  frequently 
been  held  to  be  Insufficient  to  create  an  es- 
toppel Sims  V.  Bverhardt  102  V.  S.  300, 
26  li.  Ed.  87;  Burley  v.  Russell,  10  N.  H. 
184,  84  Am.  Dec.  146;  Wliitcomb  r.  Joslyn, 
51  Vt  79,  31  Am.  Rep.  678;  Stud  well  ▼.  Sbap- 
ter,  54  N.  T.  249;  Wleland  v.  Koblck,  110 
III.  16,  61  Am.  Rep.  676;  Corey  v.  Burton, 
82  Mich.  32;  Alvey  v.  Reed,  115  Ind.  149, 
17  N.  B.  265,  7  Am.  St  Rep.  418:  Conrad  v. 
Lane,  26  Minn.  389,  4  N.  W.  695,  37  Am. 
Rep.  412;  Lackman  r.  Wood,  25  Cal.  147. 
Mere  concealment  of  Infancy  lias  by  com- 
mon consent  been  regarded  Insufficient  to 
that  end,  or  as  in  any  way  creating  an  en- 
forceable obligation.  Strikeman  v.  Dawson, 
1  De  Gex  &  8m.  90;  Baker  v.  Stone.  136 
Mass.  406;  Davidson  v.  Toung,  38  HI.  145; 
Stoolfoos  y.  Jenkins,  12  Serg.  &  R.  (Pa.)  403; 
Brantly  T.  Wolf,  60  Miss.  420. 

We  have  no  occasion  to  conslda  the  ques- 
tions which  are  suggested  by  these  cases. 
Reference  is  here  made  to  the  attitude  which 
the  courts  have  assumed  only  for  the  pur- 
pose of  showing  their  reluctance  to  with- 
draw from  Infants  the  privileges  as  re8i)ects 
their  property  engagements  which  are  be- 
stowed upon  them  for  their  protection,  and 
that  such  withdrawal  Is  7]ever  countenanced, 
except  under  strong  JustlUcation  from  circum- 
stances other  than  their  participation  in  the 
transaction.  The  facts  spread  upon  this  rec- 
ord will  be  examined  In  vain  for  such  a  cir- 
cumstance. It  contains  nothing  pertinent  to 
the  plaintiff's  right  to  Invoke  Judicial  aid,  save 
that  the  plaintiff  sold  and  conveyed  to  the  de- 
fendant minor  the  equity  of  redemption  in  the 
land  in  question,  in  consideration  of  the  lat- 
ter's  assumption  of  an  existing  mortgage 
thereon,  the  payment  down  of  a  sum  in  cash, 
and  the  execution  and  delivery  by  the  defend- 
ant to  the  plaintiff  of  the  note  and  mortgage 
bi  suit  and  that  this  note  has  never  been  paid. 
There  is  no  averment  of  any  fraud  or  fraud- 
ulent representation;   not  even  one  of  con« 


cealment  In  fact,  It  does  not  appear  that 
the  plaintiff  was  not  fully  aware  of  the  de- 
fendant's infancy  and  voluntarily  chose  to 
assume  the  risk  of  dealing  with  bim.  The 
substance  of  the  plalntlflTs  allegations  and 
prayers,  therefore,  Is  that  he  dealt  with  a 
minor  and  now  asks  the  law  to  relieve  him 
from  the  inconvenience,  hazard,  and  possible 
loss  attending  such  transactions.  He  wishes 
to  escape  the  consequences  which  the  law 
has  seen  flt  to  attach  to  the  situation  In 
which  he  finds  himseif,  and  no  reason  for 
that  escape  is  presented,  save  such  as  the 
general  poMcy  of  the  law  has  adjudged  in- 
adequate. Clearly  be  has  failed  to  show  a 
case  for  equitable  Intervention. 

There  is  no  err<nr.    The  other  Judges  «»• 
curred. 


(n  Conn.  7W) 
AYBRT  T.   WHITB. 

(Supreme  Court  of  Errors  of  Connectlcat 
May  10,  1907.) 

1.  Appeai/— RECoan— AioEiiDiiERT  nr  Affxl- 

lATB  COTTBT. 

Where  an  application  to  rectify  an  appeal 
was  filed  under  Gen.  St  1902,  f  801,  supported 
by  the  affidavit  of  counsel  that  all  the  statements 
of  fact  set  forth  therein  were  trae.  the  failure 
to  file  an  answer,  supported  by  a  like  affidavit 
by  the  adverse  party,  as  required  by  section  14 
of  the  rules  of  tne  court  was  not  excused  by  the 
fact  that  there  was  not  a  strict  agreement  be- 
tween the  finding  sought  to  be  corrected  and  the 
application. 

2.  Trial— iNBTBUonoim—AppLioABiuTT  jo 

ISSUKS. 

Where,  on  the  trial  of  an  action  to  recover 
damages  for  cutting  trees,  defendant  admitted 
that  the  catting  was  done  by  his  servants  and 
no  claim  was  made  that  he  was  not  liable  for 
their  acts  beyond  the  scope  of  their  employment, 
nor  as  to  tne  distinction  between  the  relation 
of  master  and  servant  and  that  of  employer  and 
contractor,  there  was  no  occasion  to  instruct 
that  the  acts  of  the  servant  beyond  the  scope 
of  his  employment  are  not  the  acts  of  the 
master,  and  to  explain  the  distinction  between 
the  relation  of  master  and  servant  and  that  of 
employer  and  contractor. 

SBd.  Note.— For  cases  In  point,  see  Cent  Dig. 
.  46,  Trial.  ||  596-612J 

&  TBBSPABS  —  ACTIORS  —  Btidbhok  —  Ao- 
mSSIBlUTT. 

In  an  action  to  recover  damages  for  ent- 
tine  timber  on  plaintiff's  land,  evidence  on  be- 
half of  defendant  as  to  the  size  of  trees  he  cut 
upon  the  adjoining  lots,  of  which  he  claimed 
plaintiff's  lot  was  a  part  and  at  what  rate  he 
paid  his  choppers,  was  inadmissible. 

4.  Masteb  and  Sebvaitt— Llabiutt  vob  Acis 

or  Servant. 

A  principal,  having  sent  his  choppers  to 
work  to  cat  only  trees  above  a  certain  size  cm 
the  land  of  another,  ia  nevertheless  liable  If 
they  cut  smaller  trees;  It  not  appearing  that  the 
cutting  of  the  smaller  trees  was  necessary  to 
the  cutting  and  removal  of  the  larger  trees. 

rSd.  Note.— For  oases  in  point  see  Cent  Dig. 
vol.  34,  Master  and  Servant  U  1217-1225.] 

Appeal  from  Superior  Court  New  London 
County. 

Action    by    Sherwood    O.    Aveiy    against 

Charles   B.   White,    under  Gen.   St   1902,   f 

1007,  to  recover  treble  damages  for  cutting 
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trees  on  land  «f  plaintiff.  Verdict  for  plain- 
tiff.   Defendant  appeals.    Affirmed. 

•  C.  F.  Thayer  and  G.  W.  Melony,  for  ap- 
pellant W.  H.  Shields  and  D.  O.  Perkins, 
for  appellee. 

THAYER,  J.  The  complaint  alleges  that 
the  defendant  by  hlB  workmen  and  servants 
entered  upon  the  plalntifTs  land  and  did  the 
cutting  complained  of.  The  defendant  com- 
plains of  the  charge  of  the  court,  because  It 
fails  to  explain  to  the  Jury  that  acts  of  a 
servant  beyond  the  scope  of  his  employment 
are  not  the  acts  of  the  master,  and  that  the 
master  Is  not  responsible  for  a  trespass  or 
wrongful  act  of  his  servant  unless  such  act 
Is  done  In  the  execution  of  the  master's  or- 
ders or  with  bis  assent  or  approbation.  He 
also  complains  that  the  charge  falls  to  ex- 
plain the  distinction  between  the  relation  of 
master  and  servant  and  the  relation  of  em- 
ployer and  contractor.  It  is  true  that  no  in- 
struction was  given  ui>on  these  questions,  and 
the  plaintiff  claims  that  there  was  no  occa- 
sion for  such  instruction,  because  on  the 
trial  the  defendant  admitted  that  the  cutting 
was  done  by  his  servants  by  his  order ;  that 
no  claim  was  made  that  he  was  not  liable  for 
their  acts,  nor  any  claim  In  relation  to'  the 
master's  liability  for  the  acts  of  his  servant 
beyond  the  scope  of  his  employment,  nor  as 
to  the  law  or  legal  distinction  between  the 
relation  of  master  and  servant  and  that  of 
employer  and  contractor.  It  is  not  clear, 
from  the  record  sent  up,  whether  the  plain- 
tiff's claims  are  correct  or  not  But  he  has 
filed  with  this  court  an  application  to  rectify 
the  appeal,  under  section  801,  Oen.  St  1902, 
which.  If  allowed,  makes  it  entirely  dear  that 
the  plaintiff's  claim  in  this  respect  Is  cor- 
rect The  application  Is  informal,  in  that  it 
Is  not,  strictly  speaking,  addressed  to  the 
court.  Its  different  statements  of  fact  are  not 
paragraphed  as  they  should  be  to  facilitate 
the  specific  admission  or  denial  of  each  by 
the  adverse  party,  and  it  does  not  dose  with 
a  request  for  the  specific  changes  and  addi- 
tions to  the  finding  which  are  sought  It  is, 
however,  entitled  "Application  to  Rectify 
Appeal,"  and  the  additions  to  the  finding 
sought  for  sufiSciently  appear,  and  no  objec- 
tion to  It  on  the  ground  of  informality  la 
made.  It  has  annexed  to  It  the  affidavit  of 
counsel  that  all  the  statements  of  fact  set 
forth  In  the  application  are  true;  but  no  an- 
swer, supported  by  like  affidavit,  has  been 
filed  by  the  defendant,  as  required  by  sec- 
tion 14  of  the  rules  of  this  court  The  pur- 
pose of  the  rule  Is  to  save  the  expense  of 
taking  depositions  in  support  of  the  applica- 
tion, and  to  obviate,  so  far  as  possible,  the 
trying  of  questions  of  fact  In  this  court  upon 
depositions.  An  answer  should  have  been 
filed,  unless  the  defendant  was  prepared  to 
have  the  sworn  facts  taken  as  tru&  His  only 
excuse  for  his  failure  to  comply  with  the 
rnle  l8  that  the  finding  shows,  aa  he  claims. 


that  the  facts  set  forth  In  the  application  are 
not  true.  That  there  Is  not  strict  agreement 
between  the  two  Is  not  strange,  Inasmuch  as 
the  object  of  the  application  is  to  have  the 
finding  corrected.  A  discrepancy  between  the 
two  affords  no  excuse  for  noncompliance  with 
the  rule.  Timely  notice  of  the  application 
having  been  given,  the  neglect  of  the  defend- 
ant's counsel  to  deny  its  allegations  under 
oath  indicates  that  they  could  not  consistent- 
ly do  so.  Cases  may  arise  where  applications 
of  this  kind,  although  no  answer  Is  filed,  will 
be  denied  by  the  court,  unless  further  proof 
than  the  affidavit  of  counsel  Is  furnished. 
In  the  present  case  we  think  the  applica- 
tion should  be  granted.  The  appeal,  there- 
fore, is  rectified  In  accordance  with  the  ap- 
plication. This  removes  the  sole  ground  upon 
which  the  defendant's  objections  to  the 
charge  are  founded. 

The  record  shows  that  the  defendant  cut 
timber  and  poles  upon  one  entire  tract,  with- 
in which  was  included  the  land  claimed  by 
the  plaintiff.  The  defendant  contended  that 
the  land  claimed  by  the  plaintiff  was  part  of 
the  adjoining  land  cut  over,  known  as  the 
"Rogers  and  Burgess  Lots,"  on  which  the  de- 
fendant had  acquired  the  right  to  cut  all  the 
timber  and  poles.  He  claimed  that  the  plain- 
tiff had  failed  to  show  title  to  the  land  in 
dispute,  and  that,  if  he  had  shown  title,  the 
defendant's  cutting  upon  It  was  under  the 
honest  belief  that  it  was  part  of  the  Rogers 
and  Burgess  land,  and  therefore  that  he  was 
only  liable  for  the  actual  value  of  the  trees 
cut  The  defendant,  being  a  witness  In  his 
own  behalf,  was  asked  by  his  coimsel  the 
following  questions:  "Now,  wont  you  state 
to  the  Jury  what  sized  trees  yon  cnt  on  the 
Rogers  and  Burgess  lots,  and  how  you  paid 
the  choppers ;  that  Is,  by  what  rate?"  "Now, 
Mr.  White,  what  were  your  instructions  with 
reference  to  cutting  trees,  and  especially  re- 
lating to  dimensions?"  On  objection  these 
questions  were  excluded,  and  such  exclusion 
is  assigned  as  error.  The  first  question 
clearly  bad  no  relevancy  to  the  Issue  to  be 
determined  by  the  Jury.  The  claimed  pur- 
pose of  the  second  was  to  show  that  only 
trees  above  a  certain  size,  10  or  12  inches, 
were  ordered  to  be  cut,  and  that  the  smaller 
sticks  were  therefore  cut  without  authority. 
It  is  possible  that  this  evidence  would  have 
been  admissible  upon  the  qnestion  of  dam- 
ages, had  It  appeared  or  been  claimed,  in  con- 
nection with  the  offer,  that  the  cutting  of 
the  smaller  stuff  was  not  necessary  to  the 
cutting  and  removal  of  the  larger  timber 
from  the  tract  In  dispute.  No  claim  of  this 
kind  was  made,  however.  The  defendant, 
having  set  his  choppers  to  work  to  cut  the 
larger  timber  upon  the.  tract  in  qnestion, 
would  be  responsible,  clearly,  for  the  nec- 
essary consequences.  The  evidence^  there- 
fore, was  properly  excluded. 

There  la  no  error.  The  other  Judges  coih 
curred. 
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In  re  THBWIilS' 


ESTATE. 


(Supreme  CoQit  of  Pennsylvania.     April  1, 
190TO 

MABBIAOK— EVIDKNOK— Pbksitmftioiis. 

A  married  man  in  1858  deserted  his  wife 
la  England  and  came  to  America,  and  in  1868 
he  married  again  by  a  ceremonial  marriage, 
and  bis  wife  in  Eingland  married  again  in  1868. 
The  first  wife  died  in  1891,  and  the  man  died 
in  1904,  and  from  1891  to  1904  the  woman  to 
whom  he  had  been  married  in  1868  was  recog- 
nized by  all  jMrsons  as  his  lawful  wife,  and  in 
1896  they  executed  a  deed  reciting  that  they 
were  husband  and  wife.  Held,  that  it  would 
be  presumed,  either  that  the  man  had  obtained 
a  divorce  from  his  first  wife  before  he  married 
his  second  wife,  or  that  the  marriage  relation 
was  created  after  the  death  of  the  first  wife,  if 
no  aoch  divorce  had  been  obtained. 

Appeal  from  Orphans'  Cionrt,  Philadelphia 
County. 

In  the  matter  of  the  estate  of  John  W. 
Thewlls,  deceased.  From  a  decree  dismissing 
exceptions  to  adjudication,  Eliza  Fenton  ap- 
peals.   Aflarmed. 

The  following  is  the  opinion  of  Penrose,  J., 
in  the  court  below : 

"In  view  of  the  fact  that  within  a  few 
years  after  the  decedent  came  to  this  coun- 
try, in  1858,  both  he  and  his  wife,  whom  he 
left  In  England,  whom  he  bad  married  in 
18M,  married  again,  be  in  1868  and  she  in 
1869,  the  conclusion  cannot  be  avoided,  with- 
out a  disregard  of  settled  principles  of  the 
law  of  presumptions,  that  there  was  a  legal 
dissolution  of  their  marriage.  By  her  mar> 
rlage  in  1869  to  James  Hirst,  the  wife  be- 
came the  mother  of  six  children,  and,  he 
having  died,  in  1880  she  became  the  wife 
of  Charles  Dyson.  Thus,  If  the  decedent  con- 
tluTied  to  t>e  her  husband,  they  were  t)otb 
guilty  of  bigamy,  and  the  children  by  ber 
second  marriage  were  all  Illegitimate.  But 
the  presumption  against  crime,  and  still 
more  the  presumption  In  favor  of  legitimacy, 
forbid  such  a  result;  and  nothing  less  than 
positive,  affirmative  proof  to  the  contrary  can 
be  accepted  as  sufficient  to  overcome  such 
presumptions,  especially  in  view  of  the  great 
lapse  of  time  and  of  the  further  fact  that 
both  parties  are  dead.  Every  Intendment 
and  every  inference  will  be  made  in  favor  of 
innocmce  and  Intimacy.  Best  on  Evidence, 
f  846.  'So  strong  is  this  presumption,'  It  is 
said  In  1  Greenlears  Evidence,  i  35,  'that, 
even- when  the  guilt  can  only  be  established 
by  proving  a  negative,  the  n^atlve  must,  in 
such  cases,  be  proved  by  the  party  alleging 
the  guilt,  though  the  general  rule  of  law 
devolves  the  burden  of  proof  on  the  party 
holding  the  affirmative.'  See,  also,  Wile's 
Estate,  6  Pa.  Dist.  Rep.  384;  Id.,  6  Pa.  Su- 
per. Ot  435;  Richardson's  Estate,  132  Pa. 
292,  19  Atl.  82.  Upon  this  point  no  Impor- 
tance whatever  can  be  attached  to  the  testi- 
jnony  of  the  daughter,  who  remained  with 
the  wife  in  England,  with  regard  to  the  ab- 
sence of  a  divorce.  She  was  but  2  years 
old  when  her  father  came  to  Amorlca,  and 


but   13    when    her  mother   married    James 
Hirst,  in  1869. 

"The  conclusion  reached  by  the  auditing 
judge  in  favor  of  the  claim  of  the  wife  whom 
the  decedent  married  in  1868  might  well  be 
sustained  on  the  grotmd  thus  suggested ;  but 
he  has  placed  It  upon  grounds  which  are  un- 
answerable and  conclusive.  If, 'when  the  de- 
cedent contracted  the  second  marriage,  he. 
had  not  been  divorced  from  the  woman 
whom,  years  before,  be  had  left  in  England, 
the  marriage,  although  solemnized  In  church, 
as  It  was,  with  due  religious  ceremony,  was 
void,  in  spite  of  the  conceded  Innocence  of 
the  wife  and  her  Ignorance  of  the  existence 
of  any  obstacle.  Nor  could  It  have  acquired 
validity  if  the  first  wife  had  survived  tfte 
husband,  no  matter  bow  great  the  lapse  of 
time,  or  what  the  belief  In  the  community 
in  which  the  parties  resided.  But  the  first 
wife  did  not  survive.  She  died  In  May,  1891, 
and  the  decedent  lived  until  October,  1904. 
Ihirlng  all  this  time,  a  period  of  more  than 
18  years,  the  person  to  whom  he  had  been 
formally  married  In  1868  was  recognized  by 
him  and  by  herself  and  by  the  community  as 
his  lawful  wife.  Naturally  there  was  no 
repetition  of  a  marriage  ceremony,  or  any 
formal  expression  of  marriage  contract,  for 
the  wife  never  had  knowledge  that  the  one 
already  entered  Into  was  not  valid ;  but  each 
day  during  these  many  years  that  they  thus 
lived  together  there  was  an  assertion  by  acts 
and  conduct  which  In  law  are  as  efficacious 
as  words  for  establishing  a  contraft  by  Im- 
plication. That  marriage  may  be  established 
by  long-continued  cohabitation  and  reputa- 
tion Is  too  well  settled  to  require  citation  of 
authority.  See  Richard  v.  Brehm,  73  Pa.  140, 
13  Am.  Rep.  733.  And  while  there  Is  a  pre- 
sumption of  continuance  as  to  a  relation  il- 
licit tn  its  inception,  under  such  circumstan- 
ces as  existed  In  Hunt's  Appeal,  86  Pa.  204, 
where  the  Interval  during  which  it  might 
have  become  lawful  was  but  two  months 
(December  13,  1873,  to  February  16,  1874),  or 
in  Grimm's  Estate,  131  Pa.  199,  18  Atl.  1061, 
6  li.  R.  A.  717,  17  Am.  St.  Rep.  796,  where 
it  was  but  one  week,  the  doctrine  of  those 
cases  Is  not  to  be  extended  to  one  like  the 
present,  where  In  good  faith  the  parties  con- 
tinue to  live  together  as  husband  and  wife, 
after  the  complete  removal  of  the  only  ob- 
stacle In  the  way  of  a  valid  marriage,  and  so 
for  many  years  continuously  proclaim  them- 
selves to  the  public  until  the  relation  ceases 
by  the  husband's  death. 

"The  presumption  of  continuance  of  an  il- 
licit relation,  under  such  circumstances,  gives 
away  to  the  superior  presumption  in  favor 
of  compliance  with  the  requirements  of  the 
law,  of  morality,  and  of  common  decency. 
See  Qreenleaf  on  Evidence,  8  41 ;  Bergdoll's 
Estate,  7  Pa.  DIst.  Rep.  137.  In  Hantz  v. 
Seal.v,  6  Bin.  405,  which  la  supposed  by  the 
exceptant  to  establish  the  doctrine  that, 
when  the  relation  was  originally  Illicit,  it 
cannot  become  lawful  without  a  formal  and 
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express  declaration,  the  woman,  who  did  not 
make  such  declaration,  appears  to  have  left 
the  man  after  his  divorce  from  the  wife, 
and,  without  asserting  a  marriage,  sued  him 
In  her  onmarrled  name  for  a  legacy  which 
had  been  left  to  her  by  a  testator  of  whose 
will  the  defendant  was  executor;  the  de- 
fense being,  inter  alia,  that  the  suit  could 
not  be  maintained  because  the  plantlff  was 
the  wife  of  the  defendant  What  was  said 
by  the  court  with  regard  to  the  marriage 
was  said  with  reference  to  the  facts  thus  dis- 
closed by  the  evidence,  and  has  no  applica- 
tion to  the  very  different  facts  of  the  present 
case. 

"But  the  case  does  not  rest  npoa  the  mere 
lolig-contlnued  cohabitation  and  reputation 
after  the  death  of  the  first  wifa  Tbore  was 
not  only  the  Introduction  of  the  wife  as  such 
to  strangers  by  the  husband,  but  the  fact  that 
they  were  husband  and  wife  was  solemnly 
recited  and  declared  In  a  deed,  duly  executed 
and  acknowledged  by  both,  to  the  city  of  Phil* 
adelpbla,  in  December,  1896,  and  in  the  face 
of  this  deed  a  finding  that  there  was  then  no 
valid  marrlHge  would  be  Impossible  The 
case  might  safely  rest  on  this  alone.  Nothing 
need  be  added  to  what  has  been  said  by  the 
auditing  Judge  on  the  subject  of  commissions. 
See.  also,  Mayberry's  Appeal,  3S  Pa.  258. 

"The  exceptions  are  dismissed,  and  the  ad- 
judication confirmed  absolutely." 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN.  MESTREZAT,  POTTER, 
BLKIN,  and  STEWART,  JJ. 

Joseph  H.  Taulane,  of  White,  White  & 
Taulane,  Ernest  E.  Prevost,  and  Thomas 
Earle  White,  for  appellant  N.  Dubois  Mil- 
ler, of  BIddle  &  Ward,  and  H.  Alan  Dawson, 
fk>r  appellee. 

PER  CURIAM.  Decree  afBrmed,  on  the 
opinion  of  Judge  Penrose,  dismissing  excep- 
tions to  the  adjudication. 

(m  Fa.  830) 

riNDLAX  et  aL  v.  CITT  OP  PHILADEL- 
PHIA. 

(Supreme  Court  of  PennsylTania.     April  1, 
1907.) 

APPKAI/— RBVIEW— PlNDINO    OF    RlFEBKE. 

A  finding  by  a  referee,  with  evidence  to 
Jostlfy  It,  which  has  been  approved  by  the 
court,  will  not  be  reversed  on  appeal. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Die, 
vol  3.  Appeal  and  Error,  Si  4015-401&] 

Appeal  from  Court  of  Common  Pleaa,  Pbila* 
delphia  County. 

Action  by  Harry  C.  Findlay  and  George 
Findlay  against  the  city  of  Philadelphia. 
From  an  order  dismissing  exceptions  to  re- 
port of  referee,  defendant  appeals.    Affirmed. 

Argued  before  MITCHELL,  0.  J.,  and 
FELL,  BROWN,  MESTREZAT,  POTTER, 
BLKIN,  and  STEWART,  JJ. 

Harry  T.  Kingston,  Asst  City  Sol.,  and 
John   L.   Klnsey,   City    Sol.,   for  appellant  I 
Artbnr  F.  Schneider,  for  appellees. 


PER  CURIAM.  There  Is  nothing  In  this 
case  but  a  question  of  fact  depending  on  the 
accuracy  of  the  witnesses'  recollection  of 
dates;  plaintiff  contending  that  there  was  a 
hole  in  the  pavement  at  the  time  which 
caused  the  accident  and  defendant  that  it 
bad  been  repaired  a  week  before.  The  ref- 
eree "had  all  these  witnesses  before  him,  he 
noted  their  manner  of  testifying  and  has 
had  the  benefit  of  having  heard  the  live  evi- 
dence as  it  came  from  the  lips  of  the  wit- 
nesses, rather  than  reading  their  words  In 
cold  type,  and  he  Is  free  to  say  that  the 
testimony  of  Mr.  Lawrence — that  he  re- 
paired the  bole  on  April  8,  1904 — did  not 
Impress  him  in  point  of  accuracy  as  to  date 
of  repair.  The  referee  is  therefore  constrain- 
ed to  disregard  the  evidence  of  repair  on 
April  8,  1904,  and  to  find  that  from  at  least 
March  31,  1904,  to  and  Including  the  day  of 
the  alleged  accident  to  the  plaintiff,  a  defect 
or  hole  as  described  by  the  witnesses  actual- 
ly existed  In  the  footway  In  question."  He 
therefore  found  that  the  accident  was  due 
to  the  city's  negligence.  This  finding  was  ap- 
proved by  the  court  and  there  Is  nothing  to 
Justify  ns  in  disturbing  it 

Judgment  affirmed. 


diT  Ptu  M) 
BEAVER  BOROUGH  v.  BEAVER  VAU/SY 
R.  CO. 

(Supreme  Court  of  Pennsylvania.     April  1. 
1907.) 

1.  Appkal—Rbvikw— Objections  hot  Rais- 
ed Below. 

A  borough  filed  a  bill  to  restrain  a  rail- 
road company  from  constructing  a  siding  in 
the  street.  It  was  conceded  that  the  company 
bad  a  right  to  construct  its  main  line  in  the 
street.  Held,  on  appeal  from  a  decree  dismiss- 
ing the  bill,  that  no  assignments  of  error  rais- 
ing the  question  of  such  right,  it  would  not  be 
considered  in  the  Supreme  Court. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  80,  Appeal  and  Error,  i  1074.] 

2.  Raii-boads— Tbacks  on  Stbeet. 

Where  a  railroad  company  has  a  right  to 
maintain  tracks  in  a  street  100  feet  wide,  it 
may  construct  a  siding  thereon  If  such  siding 
did  not  unreasonably  obstruct  public  travel. 

fEd.  Note.— For  cases  in  point  ■••  Cent  Dig. 
vol.  41,  Railroads,  {  199.] 

Mitchell,  C.  J.,  and  Brown  and  Mestreutt 
JJ.,  dissenting. 

Appeal  from  Court  of  Common  Pleas,  Beav- 
er County. 

Bin  by  Beaver  borough  against  the  Beaver 
Railroad  Company.  From  a  decree  dismiss- 
ing the  bill,  plaintiff  appeals.    Affirmed. 

The  court  below,  per  Williams,  P.  J.,  filed 
an  opinion  which  was  In  part  as  follows: 

"Findings  of  Fact 

"(1)  That  the  borough  of  Beaver  Is  a  mo- 
nldpal  corporation,  duly  chartered  by  an  act 
of  the  General  Assembly  of  the  common- 
wealth of  Penhsylvania,  approved  March  29, 
1802,  and,  by  a  decree  of  the  court  of  quarter 
sessions  o<  Beaver  county,  entered  in  a  pnn! 


Pt.) 


BBAVEB  BOROUGH  v.  BBAVEB  VALLET  R  CO. 


521 


oeeding  at  No.  2,  September  aeesloDB,  1866, 
became  subject  to  the  proTlsIons  and  entitled 
to  the  benefits  of  the  act  of  Assembly  ai>- 
proved  April  8,  1861  (P.  Ij.  820),  commonly 
called  the  'general  borough  act' 

"(2)  That  the  defendant  Is  a  railroad  cor- 
poration organised  and  existing  under  the 
provisions  of  an  act  of  the  General  Assembly 
of  the  commonwealth  of  Pennsylvania,  enti- 
tled, 'An  act  to  authorize  the  formation  and 
regulation  of  railroad  corporations,'  approv- 
ed April  4,  1868  (P.  L.  6^,  and  the  several 
supplements  thereto,  chartered  September  6, 
1899,  for  the  construction  and  operation  of  a 
railroad  from  a  point,  the  eastern  terminus 
being  at  or  near  a  point  where  the  Beaver 
and  Mercer  state  road,  commonly  called 
'Sharon  Road,'  cioeses  the  Pittsburg  Sc  Lake^ 
Erie  Railroad,  in  Beaver  county.  Fa.,  and 
the  western  terminus  at  or  near  a  point  on 
the  Ohio  river  about  500  feet  south  of  the 
residence  of  John  Moore,  in  Borough  tows- 
ship,  in  said  county  and  state,  the  length  of 
said  road  being  3.16  miles.  Intersecting  the 
Cleveland  &  Pittsburg  Division  of  the  Penn- 
sylvania Company's  lines,  through  Borough 
township,  the  borough  of  Beaver,  and  the 
borough  of  Brldgewater,  to  a  point  in  the 
borough  last  named,  and  Intersecting  the 
Pittsburg  &  Lake  Erie  Division  of  the  New 
Tork  Central  Lines,  all  in  the  county  of 
Beaver. 

"(3)  That  at  tbe  time,  and  for  some  time 
prior  to  the  incorporation  of  tbe  defendant 
company,  and  the  location  of  its  railroad  on 
Fifth  atreet,  said  street  was  100  feet  wide  be- 
tween property  lines;  that  the  roadbed  of 
said  street  was  40  feet  wide  between  curb 
lines,  the  space  between  the  said  curb  lines 
and  the  property  lines  being  used  partly  for 
sidewalks  and  partly  as  a  grass  plot,  and  the 
sidewalks,  where  any  were  laid,  being  8  feet 
wide,  laid  next  the  curb,  thus  leaving  22  feet 
of  an  Intervening  grass  plot 

"(^  That  on  September  IS,  1809,  the  town 
council  of  tbe  borough  of  Beaver  passed  an 
ordinance  authorizing  the  construction  of  the 
railroad  of  the  defendant  company  upon  and 
along  Fifth  street  In  said  borough,  in  the 
center  and  at  the  grade  thereof,  placed  cer- 
tain burdens  upon  said  defendant,  and  pro- 
vided, inter  alia,  that  cars  of  said  railroad 
company  should  not  be  allowed  to  unneces- 
sarily stand  on  said  track,  said  ordinance 
having  been  approved  by  the  burgess  of  said 
borough  on  September  15,  1899,  and  accept- 
ed by  the  defendant  company  on  September 
20, 1899. 

"(5)  That  the  defendant  compaoiy.  In  pur- 
suance of  its  charter  and  said  ordinance,  had 
located,  constructed,  and  was,  at  tbe  time  of 
the  filing  of  the  bill  In  this  case,  operating 
its  railroad  along  and  upon  Fifth  street  In 
the  borough  of  Beaver,  from  the  western  line 
of  Buffalo  street  to  the  eastern  line  of  said 
borough,  at  or  near  Leopard  lane,  all  within 
tbe  bMough  of  Beaver,  tbe  total  length  of 


said  railroad  being  3.16  miles,  and  of  which 
4,368  feet  is  located  on  said  Fifth  street. 

"(6)  That  in  the  (deration  of  said  railroad 
tbe  defendant  company  has  no  fixed  sdiedule 
for  tbe  running  of  its  trains,  not  does  it  run 
any  passenger  trains  tha%on;  Its  business 
being  confined  to  the  carrying  9t  freight  ai>d 
merchandise,  and  it  has  but  one  looomotlTe 
for  the  movement  of  its  trains. 

"(7)  That  said  company  has  no  freight  de- 
pot or  other  place  within  said  borough  for 
tbe  receipt  and  discharge  of  freight  and  mer- 
chandise to  and  from  its  cars,'  but  had  for 
some  time  prior  to  and  up  to  the  filing  of  tbis 
bill  in  this  case  been  receiving  and  dischar- 
ging freight  and  merchandise  at  such  points 
along  said  Fifth  street  as  were  most  conven- 
ient to  said  company  and  its  patrons;  that 
In  pursuance  of  a  bill  filed  by  the  plaintiff  in 
this  case,  on  November  24,  1905,  a  prelimi- 
nary injunction  was  granted  enjoining  and 
restraining  the  defendant  company.  Its  tra- 
cers, employes  and  workmen  from  allowing 
cars  to  stand  on  Its  track,  and  the  loading  or 
unloading  of  freight  or  merchandise  from  Its 
cars  on  said  trade,  in,  upon,  and  along  Fifth 
street,  which  preliminary  injunction  was 
made  perpetual  by  an  opinion  filed  by  tbe 
court  on  May  29,  1906,  thus  permanently  en- 
Joining  tbe  defendant  company  from  receiv- 
ing or  discharging  freight  or  merchandise  to 
and  from  its  cars  at  any  point  along  that 
part  of  Its  railroad  located  upon  Fifth  street 
In  said  borough  of  Beaver. 

"(8)  That  Cook  &  Anderson  are  residaits 
of  the  said  borough  of  Beaver,  and  the  own- 
ers of  a  piece  or  parcel  of  land  having  a 
frontage  of  260  feet  on  the  southerly  side  of 
said  Fifth  street  the  eastern  boundary  of 
which  is  100  feet  west  of  the  westerly  line 
of  Elk  street  and  about  1,730  feet  west  of  tbe 
westerly  line  of  Sharon  road. 

"(9)  That  the  said  firm  of  Cook  &  Ander- 
son are  engaged  in  the  business  of  general 
contracting,  and  have  erected  on  said  land  an 
oflSce  and  other  buildings  and  sheds  used  in 
the  prosecution  of  their  business,  and  handle 
large  quantities  of  lumber,  brick,  plaster, 
hardware,  and  other  building  materials, 
amounting  In  the  aggregate  to  something  like 
100  or  150  car  loads  per  year. 

"(W)  That  some  time  during  the  year  1003, 
and  again  In  September  of  1904,  Fred.  H. 
Cook,  of  the  firm  of  Cook  &  Anderson,  ap- 
peared before  the  council  of  the  borough  of 
Beaver  and  asked  for  permission  to  put  in  a 
svrltch  leading  from  the  main  line  of  tbe  de- 
fendant's railroad  to  their  place  of  business 
located  on  the  south  side  of  Fifth  street 
that  the  council  of  said  borough  laid  said  re- 
quest on  the  table,  and,  as  far  as  the  testi- 
mony in  this  case  shows,  no  further  action 
has  been  taken  thereon. 

"(11)  That  after  the  granting  of  the  pre- 
liminary Injunction  restraining  the  defendant 
company  from  loading  and  unloading  its  car* 
upon  that  part  of  Its  track  located  in  and  up- 
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on  Fifth  street,  In  said  borough,  and  before 
the  final  determination  thereof,  the  defendant 
company,  on  February  26,  1006,  by  and  with 
the  consent  of  said  firm  of  Cook  &  Anderson, 
b^an  malting  the  necessary  excavations  pre- 
paratory to  constmcting  a  switch  from  its 
main  line  to  the  lot  or  premises  of  said  firm, 
for  the  purpose  of  enabling  the  defendant 
company  to  receive  and  deliver  freight  and 
merchandise  from  and  to  said  firm. 

"(12)  That  the  switch  or  turn-out  leading 
from  the  main  line  of  the  defendant's  rail- 
road on  Fifth  street  to  the  property  of  Cook 
ft  Anderson,  located  on  the  south  side  there- 
of, is  necessary  for  the  pr<^er  and  conveni- 
ent operation  of  said  railroad  in  the  receipt 
and  delivery  of  freight  from  and  to  the 
said  firm,  and  said  business  cannot  be  rea- 
sonably handled  in  any  other  manner. 

"(13)  That  If  said  switch  Is  laid  at  grade 
from  the  main  line  of  the  defendant's  rail- 
road into  the  property  of  Cook  &  Anderson, 
as  proposed  by  the  defendant  company  and 
averred  in  Its  answer,  It  will  not  be  an  un- 
reasonable obstruction  to  public  travel  along 
said  Fifth  street 

"Conclusions  of  Law. 

"(1)  The  letters  patent  of  the  Beaver  Val- 
1^  Railroad  Company,  In  connection  with 
the  ordinance  passed  by  the  council  of  the 
borough  of  Beaver  on  September  15,  1899, 
and  accepted.  In  writing,  by  the  defendant 
company  on  September  20,  1899,  vested  in 
said  company  the  right  to  construct,  main- 
tain, and  operate  a  railroad  in,  upon,  and 
along  Fifth  street  In  the  Iwrough  of  Beaver. 

"(2)  The  right  to  construct,  maintain,  and 
operate  a  railroad  In,  upon  and  along  Fifth 
street  in  the  borough  of  Beaver,  vested  In 
the  defendant  company  by  Its  charter  and 
said  ordinance  of  the  borough  of  Beaver,  car- 
ried with  it  the  right  to  construct,  maintain, 
and  operate  such  turn-outs,  switches,  sidings, 
and  other  appendages  as  are  reasonably  nec- 
essary for  the  convenient  operation  of  said 
railroad. 

"(3)  When  permission  was  granted  by  the 
borough  of  -Beaver  to  the  defendant  com- 
pany to  lay  and  construct  its  railroad  in, 
upon,  and  along  Fifth  street,  by  the  ordi- 
nance approved  September  15,  1899,  the 
right  to  construct,  maintain,  and  operate 
such  turn-outs  and  switches  as  are  reasonably 
necessary  to  accommodate  the  business  es- 
tablishments along  said  Fifth  street  was  nec- 
essarily implied. 

"(4)  That  the  preliminary  Injunction  here- 
tofore granted  should  be  dissolved  and  the 
bill  dismissed  at  the  costs  of  the  plaintiff." 

Argued  before  MITCHELL,  0.  J.,  and 
FELL,  BROWN,  MBSTREZAT,  POTTER, 
ELKIN,  and  STEWART,  JJ. 

William  A.  McOonnd  and  John  B.  Mc- 
Clure,  for  appellant  James  L.  Hogan  and 
John  M.  Buchanan,  for  appellee. 


STEWART,  J.  The  Beaver  Valley  Rail- 
road Company,  organized  under  the  act  of 
April  4,  1868  (P.  L.  <S2),  and  its  several  sup- 
plements. In  the  exercise  of  Its  corporate 
rights  and  privileges,  constructed,  and  has 
been  operating  for  several  years  past  a 
line  of  railroad  In  the  county  of  Beaver,  be- 
tween three  and  four  miles  In  length,  con- 
necting the  Pittsburg  &  Lake  Erie  Railroad 
with  the  Cleveland  ft  Pittsburg  Railroad. 
With  respect  to  the  termini  of  the  road,  the 
borough  of  Beaver  Is  intermediate.  By  and 
with  the  consent  of  the  municipal  authori- 
ties, expressed  In  an  ordinance  passed  Sep- 
tember 15,  1899,  the  railroad  company  con- 
structed Its  main  track  upon  Fifth  street 
In  the  borough  of  Beaver  longitudinally  for 
a  distance  of  4,868  feet  In  the  early  part  of 
the  present  year  the  company,  for  greater 
convenience  In  receipt  and  delivery  of  freight 
at  that  point,  began  the  construction  of  a 
switch  and  siding,  from  Its  main  line  on 
said  Fifth  street,  to  the  warehouse  and 
yards  of  Cook  &  Anderson,  situate  on  the 
south  side  of  said  street  Thereupon  the 
borough  of  Beaver  filed  its  bill,  alleging  that 
the  company,  In  attempting  to  construct  such 
siding,  was  acting  without  authority  of  law, 
and  praying  that  It  be  restrained.  The  ai>- 
peal  Is  from  the  decree  dismissing  the  bill 
after  final  hearing. 

The  question  so  earnestly  pressed  upon 
our  attention  In  the  argument,  as  to  the 
right  of  the  railroad  company  under  Its 
charter  to  construct  and  maintain  a  track 
upon  the  public  street  even  with  municipal 
consent  Is  not  raised  by  any  assignment  of 
error,  nor  could  It  be.  Since  It  was  not 
brought  to  the  attention  of  the  court  below, 
the  settled  rules  of  practice  forbid  Its  con- 
sideration here.  An  exception  cannot  be 
urged  In  the  appellate  court  on  different 
grounds  than  those  taken  In  the  court  below. 
The  right  of  the  railroad  company  to  main- 
tain its  tracks  on  Fifth  street  was  conceded 
In  the  court  below,  and  for  present  pur- 
poses must  be  conceded  here.  The  only  ques- 
tion, then,  before  us  is:  Has  the  company 
the  right  to  construct  the  proposed  switch 
and  siding  from  its  established  main  line 
upon  the  public  street  for  the  purpose  Indi- 
cated? The  thirteenth  finding  of  fact  by 
the  court  bdow  was  as  follows:  "If  said 
switch  is  laid  at  grade  from  tiie  main  line 
of  defendant's  railroad,  to  the  property  of 
Cook  ft  Anderson,  as  proposed  by  the  de- 
fendant company,  and  averred  In  its  answer. 
It  will  not  be  an  unreasonable  obstructlcHi 
to  public  travel  along  said  Fifth  street" 
No  attempt  was  made  to  controvert  this 
finding.  In  view  of  the  fact  that  Fifth  street 
Is  100  feet  wide,  this  Is  not  surprising.  This 
Is  not  then,  the  case  of  a  railroad  company 
attempting,  for  its  own  convenience,  and  un- 
der no  compelling  condition,  to  appropriate 
with  the  consent  of  the  borough  an  entire 
street,  thereby  diverting  It  from  Its  original 
Digitized  by  V^O(Z)y  IC 


Pa.) 


JONES  T.  BUBNHAU. 


623 


use  and  purpose,  and  defeating  public  m- 
Joyznent  of  tbe  Bame:  The  use  of  the  switch 
and  siding  wouid  be  consistent  with  tbe  con- 
tinued use  of  the  street  as  a  public  thorough- 
fare. tJndw  such  circumstances  the  right 
of  the  company  in  the  premises  is  not  open 
to  question.  The  right  to  build  the  switch 
and  siding  Is  Included  as  a  necessary  inci- 
dent In  the  right  to  build  a  railroad.  So 
much  we  hare  repeatedly  asserted.  In  Cleve- 
land &  Pittsburg  R.  R.  Company  T.  Speer, 
56  Pa.  325,  94  Am.  Dec.  84,  we  said  that, 
even  where  there  Is  no  expressed  power  In 
the  charter  to  construct  switches,  It  is  clear- 
ly to  be  inferred  from  the  general  power  con- 
ferred, and  the  essential  purposes  of  the 
grant  In  Getz's  Appeal,  10  Wkly.  Notes 
Cas.  453,  and  In  a  number  of  other  cases,  we 
have  said  the  same  thing.  To  what  extent 
this  right  may  be  exercised  where  the  con- 
tinued maintenance  of  the  street  as  a  public 
thoroughfare  is  involved  Is  a  question  not 
raised  in  tills  proceeding.  It  Is  Plough  to 
know  that  In  the  present  case  no  such  In- 
twference  Is  contemplated  or  would  result 
The  appeal  Is  dismissed  at  the  costs  of  the 
appellants. 

MITCHEJLL,    0.  J,   and   BROWN    and 
MESTRBZAT,  JJT.,  dissent 


(fa  Pa..  286) 

JONES  V.  BURNHAM  et  aL 

(Supreme  Court  of  Pennsylvania.     April  1, 
1907.) 

1.  MaSTEB     and     SeBVART— IltJTTST    TO     EM- 

PLOT*— Assumption  op  Risk. 

Where  an  employe  continned  In  an  employ- 
ment which  he  knew  was  dangerous  because  of 
defects  in  the  machinery,  he  assumed  the  risk 
resulting  therefrom,  unless  he  remained  under 
the  promise  of  his  employer  to  immediately  re- 
pair and  the  danger  did  not  seem  imminent. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  anil  Servant  {{  574-600,  63&- 
64ai 

2.  Sauk— EviDKNCK. 

In  an  action  for  injuries  caused  to  an 
employe  by  a  defective  appliance,  evidence  held 
not  to.  show  negligence  on  the  part  of  the  em- 
ployer. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  fS  954-977.] 

Appeal  from  Court  of  Common  Pleaa^ 
Philadelphia  County. 

Action  by  William  Jones  against  George 
Bumbam  and  others.  Judgment  for  defend- 
ants notwithstanding  verdict  and  plaintiff 
appeals.    Affirmed. 

At  the  trial  the  Jury  returned  a  verdict 
In  favor  of  the  plalntlflF  for  $5,500.  On  a 
motion  for  judgment  non  obstante  veredicto, 
Ralston,   J.,   filed   the  following  opinion: 

"The  piaintlfiF  is  a  sldlled  workman,  hav- 
ing followed  the  trade  of  blacksmith  for  11 
years.  He  went  into  the  employ  of  defend- 
ants in  July,  1903.  On  January  20,  1904, 
a  chip  flew  ofT  from  a  tool  called  a  'flatter,' 
with  which  be  was  working,  entered  his  eye^ 


and  destroyed  the  sight.  Plaintiff  was  at 
this  time  26  years  of  age.  He  testified  that 
if  he  wanted  new  tools  he  got  them  from 
Mr.  Preisen,  who  was  termed  'a  contractor' 
and  was  his  Immediate  superior.  One  of 
the  plaintlfTs  helpers  told  him  the  flatter 
was  cracked.  Plahitlff  asked  Preisen  for  a 
new  flatter.  He  replied:  'Go  ahead  and  use 
it  I  haven't  any  more.  It  is  good  enough. 
Go  ahead  with  It'  Plaintiff  worked  with  the 
flatter  for  about  an  hour,  the  helpers  strik- 
ing It  with  sledges  weighing  about  13  or 
14  pounds,  when  the  piece  of  steel  flew  off 
where  it  was  cracked  and  struck  him  In  tbe 
eye.  On  cross-examination,  he.  said  that  he 
complained  about  tbe  flatter  because  it  was 
worn  down  and  be  needed  a  new  one;  that 
It  might  be  dangerous,  and  might  break, 
and  might  not  break  at  all.  He  thought 
there  was  a  little  danger  there,  but  not  that 
dangerous.  He  stated  that  be  would  dress 
up  a  tool  like  this  when  it  became  worn  by 
putting  it  in  tbe  fire  and  trlnunlng  It  down. 
Duffy,  one  of  the  plaintiff's  helpers,  testi- 
fies that  Jones  asked  Preisen  for  a  flatter, 
and  said  that  one  was  a  little  bit  cracked. 
Preisen  said  be  had  no  more;  to  go  on  and 
work  with  It  It  was  not  claimed  that  Preis- 
en promised  to  remedy  the  defect.  It  ap- 
peared that  a  flatter  is  a  hand  tool,  con- 
sisting of  a  square  piece  of  metal  with  a  hole 
for  the  Insertion  of  a  handle.  It  Is  held  like 
a  hammer,  with  one  side  agalnat  the  metal 
to  be  shaped,  and  upon  tbe  other  side  blows 
are  struck  with  sledges.  The  plaintiff  was  In 
the  habit  of  using  this  tool,  and  of  fixing  it 
up  when  repairs  were  required.  According 
to  his  testimony,  he  did  not  tell  Preisen  that 
tbe  flatter  was  cracked,  but  asked  him  for  a 
new  one,  because  the  old  one  was  worn. 

"The  plaintiff  was  as  good  a  judge  of  tbe 
safety  of  the  tool  as  Preisen,  and  did  not 
regard  it  as  dangerous.  It  does  not  appear 
that  tbe  tool  was  shown  to  Preisen,  or  that 
he  had  an  opportunity  to  discover  that  it 
was  dangerous  or  unfit  to  use.  It  was  the 
duty  of  the  plaintiff  to  repair  his  tools,  and 
the  only  knowledge  of  the  condition  of  the 
tool  Imputed  to  Preisen  is  that  It  was  worn 
and  a  little  bit  cracked.  If  there  was  any 
danger  in  using  the  tool.  It  must  have  been 
better  known  to  tbe  plaintiff  than  to  any  one 
else.  While  tbe  testimony  of  the  plaintiff 
Is  that  the  chip  flew  off  at  the  place  where 
the  flatter  was  cracked,  there  Is  no  evidence 
that  it  flew  off  because  of  the  crack,  or  tbat 
there  was  anything  In  the  condition  of  the 
tool  to  indicate  to  an  experienced  observer 
that  a  chip  was  likely  to  fly  off  from  it  and 
do  injury.  In  Lebman  v.  Carbon  Steel  Co., 
204  Pa.  612,  614,  64  AtL  475,  Mr.  Justice 
Fell  said:  'Tbe  danger  of  the  work  was  not 
mentioned,  and  apparently  not  contemplated, 
by  any  one.  If  there  was  unusual  danger, 
it  was  manifest  to  the  plaintiff — more  mani- 
fest to  him  than  to  any  other  person.'  There 
la  no  evidence  of  negligence  on  the  part  of 
the  defendants;  while,  if  a  defect  of  miSdi.- 
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gerons  character  existed  In  the  flatter,  It 
-was  one  which  the  plaintiff  observed  and  of 
vrhlch  he  should  have  had  intelligent  knowl- 
edge '  and  ability  to  estimate  by  reason  of 
his  experience  and  special  training.  A  serv- 
ant will  be  presumed  to  have  notice  of  all 
risks  which  to  a  person  of  his  experience  and 
understanding  are  or  ought  to  be  open  and 
obvious.  Railroad  Company  v.  Keenan,  103 
Pa.  124.  'He  Is  not  bound  to  risk  his  safety 
In  the  service  of  his  master,  and  he  may,  If 
he  thinks  fit,  decline  to  do  that  which  ex- 
Xmsee  him  to  imminent  peril.'  Rummell, 
Adm'r,  v,  Dllworth,  111  Pa.  343,  849,  2  Atl. 
355,  363.  It  was  said  by  Mr.  Justice  Brown, 
In  Talbot  V.  Sims,  213  Pa.  1.  62  Atl.  107,  110 
Am.  St.  Rep.  613:  'The  oft-repeated  rule 
as  to  this  is  that  an  employ^,  who  continues 
In  an  employment  which  by  reason  of  de- 
fective machinery  or  appliances  he  knows 
to  be  dangerous,  assumes  the  risk  of  any  ac- 
cident that  may  result  therefrom,  with  the 
qnalification  that  If  In  pursuance  of  the  prom- 
ise of  bis  employer  to  remedy  the  defect, 
and  the  risk  be  not  such  as  to  threaten  Im- 
mediate danger,  the  employe  continue  in  the 
employment  and  be  Injured  without  fault 
on  hla  part,  the  employer  may  be  liable.' 

"The  motion  for  Judgment  non  obstante 
veredicto  upon  the  whole  record  Is  allowed, 
and  Judgment  is  entered  for  defendants." 

Argued  before  MITCHBLIj,  C.  J.,  and 
BROWN,  MESTRBZAT,  POTTER,  BLKIN, 
and  STEWART,  n. 

Joseph  W.  Shannon,  for  appellant  Jolm 
Q.  Johnson  and  Jamea  Wilson  Bayard,  for 
appellees. 

PER  OURIAIC  Judgment  affirmed,  on 
the  <9inlon  of  the  court  l>elow  entering  Judg- 
ment for  defendant  non  obstante  veredicta 


(BT  Pa.  m) 

HUTCHINSON  ▼.  DENNIS  et  aL 

(Supreme  Court  of  Pennsylvania.     April   1, 

1907.) 

1.  BQTrrrr— BlM;— MUITIFAMOUSHESS. 

A  father  filed  a  bill  against  his  children, 
•llecing  that  the  money  in  a  savings  bank  in 
the  name  of  his  deceased  wife  should  be  de- 
clared to  be  the  property  of  complainant,  and 
that  certain  real  estate  in  the  wife's  name 
shonld  be  declared  to  be  that  of  complainant's 
becanse  be  bad  iMdd  the  price  of  tlie  sale;  also, 
for  the  reason  that  certain  conveyances  to  the 
children  were  procared  1^  undue  influence. 
Held,  that  the  bill  was  bad  for  multifariousness. 

2.  Sams— JuBiSDicnon. 

A  husband,  having  been  appointed  admin- 
istrator of  his  wife's  estate,  took  possession  of 
certain  savings  bank  deposits.  Held,  tliat  the 
title  to  the  money  most  be  adjudicated  In  the 
orplians'  eonrt,  and  he  cannot  thereby  file  a  bill 
in  equity  for  such  a  pnrpose. 

8.   QUIETIWG  TrnX— JUBISDIOTIOH. 

The  remedy  by  bill  In  equity  to  determine 
title  to  realty  is  not  abolished  by  Act  May  25, 
1898  JP.  li.  181),  and  Act  June  10,  1893  (P. 
Jj.  415),  giving  the  right  to  a  person  in  posses- 
sion to'  compel  one  out  of  possession,  but  claim- 
ing title,  to  bring  ejectment 


Appeal  from  Court  of  Common  Pleas,  Phila- 
delphia County. 

Bill  by  Thomas  Hutchinson  against  Hugh 
Dennis  and  others.  From  a  decree  dismissing 
the  bill,  plaintiff  appeals.    Affirmed. 

The  bill  alleged:  (1)  That  plaintifTs  wife 
died  in  1905,  and  Margaret  Dennis  and 
James  Hutchinson  are  their  children.  (2) 
Plaintiff  can  neither  read  nor  write,  and  dur- 
ing his  constant  occupation  earned  consider- 
able money,  which  he  invested  In  real  estate 
and  deposited  in  the  saving  funds.  That  the 
money  Invested  In  the  properties  and  deposit- 
ed was  the  money  of  plaintiff.  That  plain- 
tlfl  was  always  the  owner  of  these  proper- 
ties. The  deeds  to  two  of  them  were  In  his 
wife's  name,  although  this  was  unknown  to 
plaintiff.  That  the  moneys  in  the  saving 
funds  were  also  that  of  the  plaintiff,  but 
were  deposited  In  his  wife's  name  for  con- 
venience In  making  and  withdrawing  de- 
posits. That  these  properties  .and  deposits 
were  not  gifts  to  the  wife.  (3)  That  plain- 
tifTs wife  died  Intestate.  (4)  That  immedi- 
ately after  the  death  of  his  wife  plaintiff 
executed  deeds  conveying  one  property  to  his 
son  and  another  to  bis  daughter.  These  prop- 
erties were  originally  in  plaintifTs  name,  and 
said  deeds  were  executed  by  plaintiff  In  con- 
sequence of  the  solicitations  and  Importuni- 
ties of  Ids  children.  Plaintiff  was  without 
legal  advice,  and  did  not  know  that  he  was 
parting  with  his  entire  Interest  In  said  prop- 
erties. (S)  Plaintiff  was  advised  by  his  fami- 
ly that  be  must  take  out  administration  on 
his  wife's  estate,  In  order  to  withdraw  the 
deposits  from  the  saving  funds,  and  was  tak- 
en by  his  family  to  the  register  of  wills  and 
took  out  letters  of  administration  and  depos- 
ited the  funds  in  the  Colonial  Trust  Com- 
pany. That  he  was  without  legal  advice  in 
this  matter.  (6)  Prays  for  reconveyance; 
that  he  la  the  owner  of  the  money  deposited, 
etc. 

The  demurrer  alleged:  (1)  Plaintiff  baa 
remedy  at  law.  (2)  The  Jurisdiction  over 
deposits  is  In  the  orplians*  court  exclusively. 
(3)  Plaintiff's  remedy  to  determine  titl^  to  the 
properties  In  wife's  name  is  at  law.  (4)  The 
court  cannot  cancel  deeds  to  the  children. 
(6)  Bill  Is  multifarious  in  Joining  distinct 
causes  of  action. 

Argued  before  MITCHELL,  O.  J.,  and 
BROWN,  MESTREZAT,  POTTER,  BLKIN, 
and  STEWART,  JJ. 

Wm.  H.  Burnett  and  Wm.  H.  Wood,  for 
appellant  Daniel  A.  Stewart  Charles  W. 
Freedley,  and  Alb^t  B.  Weimer,  for  appel- 

PER  CURIAM.  The  learned  Judge  below 
rightly  held  that  as  to  the  money  deposited 
In  the  saving  funds  In  the  name  of  the  wife 
the  common  pleas  would  have  jurisdiction  on 
a  proper  bill  to  determine  that  it  was  In  fact 
the  property  of  the  husband.  But,  the  hu»> 
band  having  taken  out  letters  of  admlnistra- 
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tion  on  the  'Wife's  estate  and  thereby  pos- 
sessed himself,  "got  control"  of  the  money, 
be  had  brought  himself  within  the  Jurisdic- 
tion of  the  orphans'  court  and  should  haya 
his  title  to  the  money  adjudicated  there. 

The  claim  that  the  real  estate  In  the  wife's 
name  was  In  fact  the  complainant's  by  vlrtae 
of  a  resulting  trust  from  the  payment  of  the 
purchase  money,  and  his  claim  to  rescind  bis 
conveyance  of  other  real  estate  to  his  chil- 
dren as  procured  by  undue  advantage  taken 
of  his  Ignorance,  were  proper  bases  of  equity 
Jarlsdlctlon.  It  does  not  appear  that  he  was 
in  actual  possession,  and  therefore  the  acts 
of  1893  have  no  apparent  application.  But, 
even  if  they  were  applicable,  the  remedy  un- 
der them  would  not  be  ezcInslTe.  'Where 
eqnlty  has  Jarlsdlctlon,  It  Is  not  taken  away 
by  a  snbseqoent  jarlsdlctlon  conferred  on 
courts  of  law. 

But  the  two  claims  were  essentially  dis- 
tinct and  rested  on  dllferent  grounds.  Bach 
must  be  adjudicated  on  Its  own  evidence^ 
wlthont  any  reference  to  the  other.  Tlie  bill 
was  multifarious  in  Joining  them,  and  the 
demurrer  was  properly  sustained  on  that 
ground. 

Decree  afllrmed. 


(117  Pa.  306) 

In  re  BONING'S  BSTATB. 

(Supreme  Court  of  Pennsylvania.     April  1, 
1907.) 

Tbobtb— Rklie»  ih  EqxTiTT— Appoihtmkiit  of 

SUCCXSSOB. 

A  decree  provided  that  a  trnstee  shdnld 
turn  over  to  his  successor  in  trust  the  balance 
found  in  his  hands  on  an  adjudication  of  his  ac- 
counts. No  exception  was  taken,  and  the  de- 
cree was  confirmed  absolutely.  Held,  that 
the  court  may  order  the  trustee  to  pay  to  his 
successor  witnont  a  formal  separate  proceedinc 
by  such  successor  sbowlnx  service  of  a  certt 
fled  copy  of  the  award,  demand  for  payment, 
and  noncompliance  therewith. 

Appeal  from  Orphans'  Oonrt,  PblUtdelphia 
County. 

In  the  matter  of  the  estate  of  WiUiam 
Boning,  deceased.  Appeal  by  H.  G.  Terry, 
surviving  trustee,  from  the  decree  directing 
him  to  pay  over  certain  moneys.    AflBrmed. 

Henry  C.  Terry  was  the  sole  Burvlvlng 
tnutee  of  the  estate  of  William  Boning,  de- 
ceased. In  the  adjudication  of  his  account 
as  trustee  the  court  below  made  the  following 
award:  "Balance  of  principal,  per  account 
$18,875.  It  being  stated  that  the  account  was 
filed  for  the  purpose  of  enabling  the  account- 
ant to  be  discharged  and  relieved  from  fur- 
ther duties  of  the  trust,  the  above  balance  Is 
awarded  and  directed  to  be  paid  by  him  to 
bis  successor  when  appointed  and  qualified." 
This  adjudication  was  confirmed  absolutely 
on  June  9,  1906.  No  exceptions  were  filed 
thereto  or  appeal  taken.  On  July  7,  1906, 
Margarelta  D.  B.  Boning  was  appointed  by 
the  ceurt  below  trustee  of  the  said  estate, 
and,  after  having  entered  the  required  securi- 
ty, mad*  demand  upon  the  appellant  that  he 


pay  over  the  amount  of  the  award.  TTpon 
failure  of  the  appellant  to  comply  with  this 
demand,  the  appellee  presented  her  petition 
to  the  court  below  for  an  order  upon  the 
appellant  to  pay  to  her  the  amount  of  the 
award.  The  appellant  filed  an  answer  In 
which  he  claimed  that  no  certified  copy  of 
the  award  had  been  served  upon  him  and  a 
proper  demand  made  thereafter.  He  also 
further  set  forth  in  his  answer  that  the  au- 
diting judge  had,  before  the  final  confirma- 
tion of  the  decree,  his  attention  called  to  cer- 
tain matters  which  made  the  decree  erro- 
neous, and  that  the  judge  had  requested  re- 
spondent to  permit  the  matter  to  stand  over 
ontil  he  was  physically  able  to  give  it  at- 
tention, but  that  he  died  before  he  could  do  so. 
Argued  before  MITCHELL,  C  J.,  and 
FELL,  BROWN,  MESTEBZAT,  POTTER, 
ELKIN,  and  STEWART,  JJ. 

John  A.  Clark,  for  appellant  Fell  & 
Spalding  and  Alfred  Moore,  for  appellee. 

PER  CURIAM.  A  decree  was  regularly 
made  that  appellant  should  turn  over  to  his 
successor  In  the  trust  the  balance  found  to 
be  in  his  hands  on  the  adjudication  of  his 
accounts.  Whether  or  not  the  appellant  is 
correct  in  his  assumption  that  the  auditing 
judge,  the  late  president  Judge  of  the  or- 
phans' court,  became  convinced  that  the  de- 
cree was  erroneous,  and  would  have  cor- 
rected It,  no  exceptions  appear  on  the  record 
and  the  decree  was  confirmed  absolutely. 
There  is  therefore  nothing  to  show  any  error 
in  the  decree  now  appealed  from. 

Appeal  dismissed. 


<tl7Fft.tt») 

LOTZ  V.  HANLOM. 

(Supreme  Oonrt  of  Pennsylvania.     April  1, 
1907.) 

Mastbb  asd  Sbbvant— Tobis  or  Sbvart— 

LiABiUTT  or  Mabxkb. 

Where  plaintiff  sued  to  recover  for  in- 
juries received  by  t)eing  run  down  by  an  au- 
tomobile owned  by  defendant,  he  must  show,  ' 
not  only  that  the  person  in  charge  of  the  ma- 
chine was  defendant's  servant,  but  also  that  he 
was  at  the  time  engaged  on  the  master's  busi- 
ness, with  the  master's  knowledge  and  direc- 
tion. 

[Bid.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  84,  Master  and  Servant,  H  1217-1225.] 

Appeal  from  Cotirt  of  Common  Pleas,  Phil- 
adelphia County. 

Action  by  Casper  Lotz  against  Felix  L. 
Hanlon.  Judgment  for  defendant,  and  plaln- 
tlfr  appeals.    Affirmed. 

Argued  before  MIOTOHBLL,  O.  J.,  and 
FELL,  BROWN,  MBSTRBZAT,  POTTER, 
BLKIN,  and  STEWART,  JJ. 

^  Thad.  L.  Vandersllce  and  O.  A.  Swayze,  for 
appellant  John  G.  Johnson  and  Oeorge  L. 
Crawford,  for  appellee. 

STEWART,  J.    It  was  essential  to  a  re- 
covery In  this  case  that  It  be  made  to  appeals, 
that  the  accident  from  which  plalntlfT's  In^ 


526 


66  ATLANTIC  KEPOETBB. 


(Pa. 


Jury  resulted  occurred  while  the  person  lu 
charge  of  the  automobile  was  using  it  in  the 
course  of  his  employment,  and  on  his  mas- 
ter's business.  Plaintiff  offered  no  direct 
evidence  as  to  this,  but,  having  shown  the 
ownership  of  the  machine  to  be  in  the  de- 
fendant, sought  to  derive  from  this  circum- 
stance, and  this  alone,  not  only  the  fact  that 
the  person  in  charge  was  defendant's*  serv- 
ant, but  the  further  fact  that  he  was  at  the 
time  engaged  on  the  master's  errand.  If 
when  plaintiff  rested  a  nonsuit  had  been  or- 
dered, be  could  not  have  been  beard  to  com- 
plain. Ownership  of  the  machine  in  cases 
of  this  character  is  at  best  but  a  scant  basis 
for  the  inference  that  was  here  sought  to  be 
derived  from  It.  It  Is  allowed  as  adequate 
only  when  the  attending  circumstances  point 
to  no  different  conclusion.  In  itself  it  is  but 
one  of  a  series  of  circumstances,  and  its  sig- 
nificance depends  on  the  extent  of  the  general 
concurrence  of  these.  If  they  Indicate  some- 
thing different,  the  scant  basis  that  this 
single  fact  otherwise  might  afford  is  reduced 
below  the  point  of  sufficiency.  Because  its 
value  as  a  probatory  fact  so  entirely  depends 
upon  attending  circumstances,  It  Is  always 
the  doty  of  the  party  seeking  to  establish 
through  It  a  prima  facie  case  to  develop  the 
whole  situation,  so  that  its  significance  may 
be  correctly  measured.  When  he  falls  in 
this  regard,  and  his  evidence  leaves  the  gen- 
eral situation  undisclosed,  and  this  without 
explanation  of  the  failure,  he  is  liable  to  suf- 
fer from  the  Inference  that  what  was  not 
disclosed  was  prejudicial  to  his  case.  Where 
this  occurs,  the  mere  fact  of  ownership  can 
count  for  little. 

The  plaintiff's  case  discloses  nothing  more 
than  that  the  plaintiff  nad  been  run  down  by 
an  automobile  in  a  frequented  street  in  the 
city,  after  nightfall;  that  the  machine  was 
at  the  time  occupied  by  four  persons,  one 
bdng  the  driver  whose  identity  was  estab- 
lished; and  that  the  machine  was  registered 
in  the  name  of  defendant  as  owner.  There 
was  absolutely  nothing  In  the  evidence  to 
establish  the  relation  of  master  and  servant 
between  the  defendant  and  the  driver  of  the 
automobile,  outside  the  defendant's  owner- 
ship. It  was  not  even  attempted  to  be  shown 
that  the  man  driving  the  machine  had  ever 
been  in  defendant's  employ  <in  any  capacity 
whatever,  ^e  defendant  was  not  identified 
as  one  of  the  party  of  four  In  the  machine, 
and  not  one  of  the  four  was  called  to  testify 
In  regard  to  the  matter.  The  Jury  had  a 
right  to  be  informed  as  to  who  these  persons 
were,  where  they  were  going,  upon  what 
mission,  at  whose  invitation  they  were  oc- 
cupying the  automobile,  and  In  what  relation 
they  stood  to  the  defendant,  so  that  they 
might  intelligently  determine  the  question 
of  defendant's  liability.  The  significance  of 
the  ownership  of  the  machine  could  be  meas- 
ured only  as  the  facts  here  suggested  were 
disclosed.  Had  the  case  gone  to  the  Jury,  It 
would  have  been  the  duty  of  the  court  to 


instruct  as  matter  <rf  law  that,  no  explana- 
tion having  been  given  as  to  why  testimony 
in  relation  to  these  circumstances  was  not 
produced,  the  Jury  might  draw  the  inference 
that  such  testimony  would  be  unfavorable 
to  plaintiff's  contention.  It  would  be  an  In- 
ference of  fact;  but  in  determining  whether 
plaintiff  had  or  had  not  made  out  a  case  war- 
ranting a  submission  it  would  be  for  the 
court's  consideration. 

Was  this  manifest  insufficiency  of  plain- 
tiff's case  supplied  In  any  way  by  the  evi> 
dence  offered  on  part  of  the  defendant?  The 
evidence  establishes  the  fact  that  the  man 
driving  the  machine  when  the  accident  occur- 
red was  in  the  defendant's  regular  employ- 
ment as  chauffeur;  that  the  machine  was  In- 
trusted to  his  care  and  keeping  only,  how- 
ever, for  defendant's  own  use  as  he  might 
direct  So  much  Is  supplied.  But  It  comes 
to  nothing  that  the  driver  was  the  defend- 
ant's servant,  if  it  appears  that  at  the  time 
the  accident  happened  he  was  not  on  the 
master's  errand  or  business.  If  be  were  on 
an  errand  of  his  own,  then  as  long  as  so  en- 
gaged he  did  not  stand  in  the  relation  of  serv- 
ant The  evidence  on  part  of  the  defendant, 
and  not  attempted  to  be  contradicted  of  dis- 
credited, leaves  it  clear  of  all  doubt  that  the 
three  persons  occupying  the  machine  with 
the  driver  when  the  accident  occurred  were 
there  by  invitation  of  the  driver,  that  they 
were  entire  strangers  to  the  owner  of  the 
machine,  and  that  the  machine  was  being 
employed  by  the  driver  on  this  occasion  with- 
out the  knowledge  of  the  owner.  We  are 
considering  now  so  much  of  the  evidence 
offered  by  the  defendant  as  may  be  claimed 
to  supplement  that  offered  by  the  plaintiff, 
and  therefore  we  may  regard  the  facts  as 
admitted.  It  shows  that  without  the  knowl- 
edge of  the  owner  or  of  any  one  with  right 
to  use  the  machine  in  absence  of  the  owner 
from  the  country  the  driver  on  the  morning 
of  the  day  the  accident  occurred  arranged  to 
take  some  friends  of  his  own  choosing  for 
a  drive  during  the  course  of  the  evening.  He 
personally  Invited  a  female  friend,  and 
through  her  Invited  two  others,  a  man  and 
woman,  to  Join  the  party.  He  had  It  In  mind 
to  stop  In  the  course  of  the  drive  at  a  store 
where  automobile  supplies  were  sold  to  pur- 
chase some  sparks  for  future  use  In  connec- 
tion with  the  machine.  It  is  clear  that  this 
purpose  was  simply  incidental  to  the  even- 
ing's trip,  and  was  suggested  by  considera- 
tion of  the  driver's  own  convenience.  The 
main  purpose  of  the  drive  was  for  the  pleas- 
ure and  enjoyment  of  the  driver  and  his  se- 
lected friends.  The  persons  Invited  by  him 
resided  quite  a  dlatance  from  each  other,  and 
In  assembling  them  the  driver  at  the  start 
was  obliged  to  go  a  considerable  distance  In 
the  opposite  direction  fr<Mn  where  the  supply 
store  was.  It  was  after  all  were  In  the  ma- 
chine that  the  accident  happened,  but  it  was 
while  he  was  at  a  point  further  from  the 
supply  store  tban^^^  his  starting  point 
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But  had  it  happened  while  on  the  direct  route 
to  the  store,  even  though  the  obtaining  of 
sparks  was  the  main  purpose  of  the  drive, 
this  would  not  have  made  it  an  errand  on  the 
master's  business,  without  some  evidence 
that  it  was  taken  with  the  knowledge  and 
approval  of  the  master.  There  was  not  a 
particle  of  evidence  in  the  case  that  the  use 
of  the  machine  for  such  purpose  bad  ever 
been  allowed  by  the  master.  The  most  that 
appeared  was  that  the  driver  had  been  allow- 
ed on  some  occasions  to  purchase  the  neces- 
sary supplies  for  the  machine  at  this  store 
on  the  master's  credit;  but  none  that  he  had 
ever  used  the  machine  in  going  to  the  store 
to  get  them,  or  that  he  ever  employed  it  in 
any  way  except  as  ordered  by  the  master  in 
connection  with  each  particular  occasion^ 
So  far  as  appears,  the  use  of  the  machine  by 
the  driver  on  the  evening  when  the  accident 
occurred  was  wholly  unlicensed,  was  for  his 
own  convenience  and  pleasure,  and  therefore 
entirely  apart  from  his  master's  business. 
The  case  as  exhibited  by  the  plaintiff  was 
Insufficient  to  warrant  a  recovery,  its  Insuf- 
ficiency was  not  supplied  by  anything  shown 
on  the  part  of  the  defendant,  and  it  therefore 
became  the  duty  of  the  court  to  direct  the 
verdict 
Judgment  affirmed. 


(m  Fa.  St) 

LBFFBRT8  T.  DOLTON. 

(Supreme  Court  of  Pennsylvania.     Mardi   11, 

1907.) 

1.  Vehdob  and  PuBCHASEa— Tzhdeb  of  Deso. 

Where  the  agent  of  a  vendor  of  land  states 
to  the  vendee  that  he  has  in  his  pocket  a  deed 
of  the  vendor,  but  does  not  produce  it  and  give 
the  vendee  an  opportunity  to  examine  it,  it  la 
not  a  sufficient  tender. 

[Ed.  Note.— For  cases  in  point,  see  Gent.  Dig. 
vol.  48,  Vendor  and  Purchaser,  t  §  292,  293.] 

2.  Samb— Waives  or  Tenoek. 

A  vendee  does  not  waive  a  tender  of  a  deed 
where  be  does  not  say  that  he  will  not  accept 
a  deed  for  the  property,  nor  refuse  to  pay  the 
purchase  price,  nor  say  that  he  conld  not  make 
the  payment. 

TEJd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  48.  Vendor  and  Purchaser,  |  295.] 

Appeal  from  Court  of  Oommpn  Pleas, 
Bncks  Goimty. 

Action  by  Simon  V.  Lefferts  against  Richard 
L.  Dolton.  From  a  judgment  for  defendant 
notwithstanding  the  verdict,  plaintiff  ap- 
peals.    Affirmed. 

Argued  before  MITCHELL,  O.  J.,  and 
FELL,  MESTREZAT,  POTTER,  and  BLKIN, 
JJ. 

Hugh  B.  Eastbnm,  for  appellant  Wil- 
liam C.  Ryan,  for  appellee. 

POTTER,  J.  This  action  was  brongbt  to 
recover  the  balance  of  the  purchase  money 
on  an  agreement  for  the  sale  of  tealty.  The 
plaintiffs  averred,  and  the  defendant  denied, 
that  a  sufficient  tender  of  a  deed  for  the 
property  In  question  was  made  to  the  de- 


fendant by  the  authorized  representative 
of  the  vendor.  Under  the  agreement  the  bal- 
ance of  the  purchase  money  was  to  be  paid  - 
"on  or  before  the  first  day  of  April,  1901, 
upon  execution,  and  delivery  of  the  deed." 
John  Lefferts,  a  son  of  the  vendor,  on  April  1, 
1904,  took  a  deed  of  the  farm,  which  had  been 
executed  a  day  or  two  before,  to  the  residence 
of  the  defendant  Not  finding  him  at  home, 
he  sought  for  and  found  him,  later  In  the 
afternoon,  at  the  residence  of  his  son.  Lef- 
ferts said  to  the  defendant  that  he  had  come  to 
tell  him  that  everything  was  now  ready ;  that 
he  had  brought  the  deed;  that  all  the  Hens 
were  cleared  off ;  that  they  had  moved  away 
from  the  property,  and  everything  was  rea^ 
for  defendant ;  that  they  had  now  performed 
their  part  of  the  agreement,  and  they  wanted 
the  defendant  to  perform  his  part  Lefferts 
admits,  however,  that  he  did  not  produce  the 
deed  to  defendant  and  that  It  was  not  shown 
to  him,  and,  of  course,  he  did  not  examine 
It  The  testimony  does  not  show  that  the  de- 
fendant, Dolton,  refused  to  take  the  property, 
or  that  he  made  any  statement  that  he  would 
not  comply  with  the  conditions  of  the  sale. 
Lefferts  said  merely  that  he  told  the  defend- 
ant that  his  father,  the  vendor,  bad  signed 
the  deed,  and  that  he  then  bad  it  with  him. 
In  his  pocket  Nor  does  It  appear  that  any 
demand  was  made  by  the  representative  of 
the  vendor  upon  the  defendant,  for  the  pay- 
ment of  the  balance  of  the  purchase  money 
at  that  time,  except  in  so  far  as  it  might  be 
inferred  from  the  general  statement  that 
Lefferts  made  to  the  defendant  when  he 
told  him  that  they  wanted  bim  to  perform 
his  part  of  the  contract. 

We  are  not  able  to  see  In  this  testimony 
anything  that  can  pro^rly  be  construed  as  a 
sufficient  tender  of  the  deed.  The  mere  state- 
ment by  Lefferts  that  he  had  the  deed  in  his 
pocket  without,  producing  It  to  the  defend- 
ant, and  giving  him  an  opportunity  to  ex- 
amine It,  was  not  sufficient  Before  being 
called  upon  to  pay  his  money,  the  defendant 
was  entitled  to  see  that  the  conveyance  was 
properly  signed,  sealed,  and  acknowledged, 
and  that  the  description  of  the  land  to  be 
conveyed  was  correct  The  learned  Judge  of 
the  court  below  stated  the  rule  accurately 
when  he  said  that  "to  constitute  a  valicj 
tender,  a  duly  executed  deed  must  he  pro- 
duced by  the  vendor  to  the  vendee,  so  that  the 
vendee  may  see  that  It  is  regular  in  form,  and 
that  It  conveys  the  estate  be  bargained  for." 
The  vendor  in  the  present  case  fell  short 
of  this  requirement.  Nor  can  we  see  anything 
In  the  evidence  to  support  the  contention  of 
plaintiffs  that  the  conduct  of  the  defendant 
amounted  to  a  waiver  by  him  of  the  tender  of 
the  deed.  It  is  true  that  Dolton  did  question 
the  fact  of  the  Hens  having  been  removed, 
but  he  did  not  say  that  he  would  not  accept 
a  deed  for  the  property,  nor  did  he  refuse  In 
terms  to  pay  the  balance  of  the  purchase 
money.  He  did  not  say  that  he  could  not 
make  the  payment  or  that  ^h^^w^gcf^ 
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So  that  In  this  respect  the  facts  of  the  pres- 
ent case  do  not  come  within  the  principle  of 
Herman  v.  City  of  Allegheny,  29  Pitts.  Leg. 
J.  847,  cited  by  counsel  for  appellants'.  We 
are  of  opinion  that  the  learned  judge  of  the 
court  below  committed  no  error  in  entering 
Judgment  for  the  defendant  non  obstante 
veredicto. 

The  assignments  of  error  are  dismissed, 
and  the  judgment  Is  affirmed. 

(n7  Pa.  at) 

WOOD  ▼.  PRAUL  et  al. 

(Supreme  Court  of  Pennsylvania.    April  1, 

19O70 

1.  Ejectment— Evidence. 

Where,  in  ejectment,  defendant  claimed  to 
hold  the  land  as  a  gift  from  plaintifiTs  testa- 
tor, and  the  evidence  tended  to  show  a  parol 
gift  unaccompanied  by  possession,  and  that  the 
testator  lived  in  the  house  and  paid  the  taxes 
until  his  death,  judgment  was  properly  rendered 
for  plaintiff. 

2.  Evidence— Conclusions  of  Witness. 

In  ejectment,  where  plaintiff  claimed  to 
bold  the  land  under  a  parol  gift  from  the  owner, 
now  deceased,  opinions  of  neighbors  as  to  who 
seemed  to  be  the  head  of  the  bouse  were  in- 
admissible. 

Appeal  from  Conrt  of  Common  Pleas,  Phil- 
adelphia Coimty. 

Action  by  Mary  Emma  Wood  against  Cath- 
erine Praul  and  Maud  R.  Praul.  Judgment 
for  plaintiff,  and  defendants  appeal.  Af- 
firmed. 

At  the  trial  It  appeared  that  prior  to  Miarcfa 
20,  1904,  George  R.  Landes  was  the  record 
owner  of  the  property  In  question.  He  died 
on  that  date,  leaving  a  will  by  which  be  gave 
all  the  residue  of  his  estate  to  his  sister,  the 
plaintiff.  The  defendant  offered  testimony 
which  tended  to  show  that  she  and  her  daugh- 
ter, the  other  defendant,  went  to  live  with 
testator,  who  was  her  brother,  in  the  year 
1892,  and  that  she  lived  with  htm  until  his 
death.  She  claimed  that  in  1892  he  gave  the 
property  to  her  by  parol  gift,  and  that  after 
the  gift  the  testator  lived  with  her. 

The  court  charged  in  part  as  follows:  "On 
March  14,  1888,  George  R.  Landes  became  the 
owner  of  the  property  in  question ;  it  having 
been  conveyed  to  him  by  deed.  On  March  20, 
1904,  George  R.  ttandes  died,  leaving  a  will, 
dated  January  25,  1901,  which  contains  the 
following  clause:  'All  the  rest,  residue  and 
remainder  of  my  estate,  real,  personal  and 
mixed,  of  what  kind  or  nature  soever,  and 
wheresoever,  the  same  shall  be  at  the  time 
of  my  death,  I  give,  devise  and  bequeath  unto 
my  beloved  sister  Mary  Ilmma  Wood,  her 
heirs  and  assigas  forever.'  There  is  no  spe- 
cific disposition  by  the  will  of  the  property  In 
question,  and  consequently,  under  the  will, 
Mary  Emma  Wood,  the  plaintiff  in  this  case, 
acquired  the  title  to  the  property.  The  de- 
fendants rely  upon  a  verbal  contract  made  be- 


tween Catherine  R.  Pranl  «md  Mr.  Landes, 
the  testator,  in  1692,  whereby  he  gave  the 
property  to  Mrs.  Praul.  Maud  R.  Praul,  the 
daughter  of  Catherine  R.  Praul,  testified  that 
Mr.  Landes  invited  his  sister,  Mrs.  Praul,  to 
come  to  live  in  the  house,  permitting  her  to 
run  the  shop  on  her  own  account,  and  that 
she  kept  bouse  for  him.  This  witness  was, 
at  the  time  this  happened,  14  or  15  years  of 
age,  and  her  testimony  is  not  satisfactory  as 
establishing  the  title  of  Catherine  R.  PrauL 
Catherine  R.  Praul  came  to  the  house  with 
her  daughter  In  1892,  and  remained  there  an- 
til  the  testator's  death,  and  until  the  pres- 
ent time.  The  testator,  however,  bad  lived 
in  the  house  for  some  years  before  1892,  and 
continued  to  live  there  until  the  time  of  his 
death.  In  the  opinion  of  the  court,  the  de- 
fendants have  not  made  out  such  a  title  as 
would  Justify  or  support  a  verdict  In  their 
favor.  Consequently  I  instruct  you  to  render 
a  verdict  for  the  plaintiff.  The  plaintiff  Is 
further  entitled  to  recover  mesne  profits  dur- 
ing the  time  that  this  defendant  occupied  the 
pren^Ises  after  the  death  of  Mr.  Landes.  The 
defendant's  real  estate  expert  testified  that 
the  value  of  the  property  was  $25  a  month, 
and  the  plaintiff  la  willing  to  accept  that  as 
the  correct  amount  Consequently  you  wjll 
render  a  verdict  for  the  plaintiff  and  assess 
mesne  profits  at  the  rate  of  $25  a  month. 
Maud  R.  Pranl  is  not  to  be  considered  «s  hav- 
ing been  In  possession  of  the  premises,  as  she 
was  simply  there  with  her  mother.  Ton  will 
render  a  verdict  in  favor  of  Maud  R.  Pranl, 
the  defendant,  and  against  the  other  defend- 
ant, Catherine  R.  Pranl." 

Argued  before  MITCHELL,  O.  J.,  and 
FELL,  BROWN,  MESTREZAT,  POTTER, 
BLKIN,  and  STEWART,  JJ. 

Isaac  Hassler  and  Edward  F.  Doehne,  for 
appellants.  Charles  Hunsicker,  George  T. 
Hunsicker,  and  Joseph  W.  Hunsicker,  for  ap- 
pellee. 

PER  CURIAM.  All  that  appellants'  evi- 
dence tended  to  show  was  a  parol  gift  of 
land,  prima  fiacie  Ineffective  under  the  stat- 
ute, and  not  within  any  of  the  exceptions,  as 
there  never  was  any  possession  in  the  donee. 
The  holder  of  the  legal  title  lived  in  the  house, 
paid  the  taxes,  and,  so  far  as  the  evidence 
showed,  was  in  actual,  as  well  as  legal,  pos- 
session. 

The  opinions  of  the  neighbors  as  to  who  ap- 
peared to  be  the  head  of  the  house  were  ir- 
relevant gossip,  properly  excluded. 

The  disclaimer  of  title  by  Maud  R.  Praul. 
the  other  defendant,  should  have  been  admit- 
ted of  record,  and  a  verdict  In  fiavor  of  the 
plaintiff  directed  against  her.  But  the  error 
In  that  regard  did  no  harm  of  which  appel- 
lants can  complain. 

Judgment  affirmed. 
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STATE   r.  LBVINR 

(Snpi«me  Coort  of  Errors  of  Connecticnt.    Ma; 
14,  1907.) 

1.  Labcbrt— Pbopertt  Lost. 

Where  the  finder  of  a  bank  check  handed 
the  same  to  defendant,  inquiring  whether  he 
knew  the  owner,  and  defendant,  to  induce  the 
finder  to  leave  the  check  with  him  that  he 
might  convert  it  to  his  own  use,  falsely  repre- 
sented that  he  expected  the  owner  to  coll  at 
his  store,  and  that  he  would  give  it  to  him,  and, 
upon  its  being  left,  converted  it  to  his  own  use, 
he  was  guilty  of  larceny. 

SSd.  Note.— For  cases  in  point,  see  Cent.  Dig, 
32,  Larceny,  §(  39,  42,  43.] 

2.  Same— GusTOdT  by  Sebvant  ob  Aoeht. 

Where  a  person,  though  he  accepted  in  good 
faith  the  custody  of  a  lost  bank  check  for  de- 
livery to  its  owner,  sabseqnently  appropriated 
It  to  his  own  use  with  felonious  intent,  he  was 
guilty  of  larceny. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  32,  Larceny,  {{  89,  4Z,  43.] 

Appeal  from  Superior  Court  New  London 
County;  Milton  A.  Sham  way,  Judge. 

Michael  Levlne  was  convicted  of  larceny, 
and  be  appeals.    Affirmed. 

William  H.  Shields  and  John  H.  Barnes, 
for  appellant    Hadlai  A.  Hull,  for  the  State. 

BALDWIN,  C.  J.  In  was  undisputed  on 
the  trial  of  this  case  that  ttie  check  in  ques- 
tion, which  was  drawn  on  a  New  York  bank 
and  bore  the  indorsement  of  the  name  of  the 
payee,  one  Skawlnsld,  was  received  by  the 
defendant  at  a  store  which  he  kept  in  Col- 
chester, from  one  Rosen.  The  state  oflFered 
evidence  tending  to  prove  that  the  check  bad 
been  lost  in  the  course  of  its  transmission  by 
mall  to  Skawinski;  that  it  had  come  into  the 
possession  of  a  Mrs.  Train,  who  had  put  It 
in  Rosen's  bands,  with  a  request  that  be 
find  the  owner;  tbat  Bosen  banded  it  to  the 
defendant,  asking  if  he  knew'  the  owner, 
whereupon  the  defendant  banded  it  to  his 
daughter,  who  told  blm  the  name  of  the 
payee;  that  the  defendant  then  made  to  Ros- 
en, in  the  presence  of  two  witnesses,  Sush 
and  a  young  woman,  the  false,  fraudulent 
representation  tbat  he  expected  the  payee  to 
call  at  bis  store  that  day,  and  would  then 
give  it  to  blm;  tbat  Rosen,  in  reliance  on 
this  statement,  left  the  check  with  the  defend- 
ant and  bis  daughter,  who  placed  it  in  the 
money  drawer  of  the  store;  and  that  after- 
wards the  defendant  deposited  It  to  his  own 
credit  in  a  bank  in  Norwich,  and  collected 
and  converted  it  to  bis  own  use,  well  know- 
ing tbat  be  bad  no  right  to  It.  The  defendant 
offered  evidence  tending  to  prove  tbat  Rosen 
asked  him  to  cash  the  check;  that  be  con- 
sented, paying  him  part  In  cash  and  Rosen 
buying  goods  to  the  amount  of  the  balance; 
and  tbat  Snsb  and  the  young  woman  were 
not  present  at  the  time. 

The  defendant  requested  the  court  to  tell 
the  Jury  tbat,  to  warrant  a  conviction,  th^ 
must  find  that  at  the  time  be  accepted  the 
check  be  formed  the  Intent  to  appropriate  It 
to  tale  own  use.  Instead  of  this,  the  court  in- 
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structed  them  that  If  the  defendant  knew 
when  he  took  the  check,  or  knew  soon  after 
he  took  it  that  it  belonged  to  Skawinski,  and 
then  converted  it  to  bis  own  use  or  to<^  the 
proceeds  of  it  be  was  guilty  of  larceny. 
They  were  also  charged  that  while  ordinarily, 
to  constitute  larceny,  a  felonious  intent  to 
convert  the  thing  taken  to  the  taker's  use, 
without  tbe  owner's  consent,  must  exist  at 
the  time  of  the  taking,  for  the  purpose  of  the 
case  on  trial,  should  they  find  the  facts  to  be 
as  claimed  by  the  state,  the  rule  of  law  per- 
taining to  lost  property  applied,  namely,  that 
although  the  act  by  which  the  finder  assumes 
control  of  it  may  not  be  a  trespass,  and  be 
may  pick  it  up  with  no  intent  to  steal  It  yet 
that  if  such  an  Intent  be  formed  later,  and 
after  the  property  actually  came  Into  Ws 
possession,  on  his  appropriating  it  to  bis  own 
use  by  assuming  actual  dominjou  over  It, 
knowing  or  having  reasonable  means  of  know- 
ing the  owner,  and  meaning  to  deprive  him 
of  bis  property,  the  crime  of  larceny  is  com- 
mitted. The  Jury  having  returned,  after  a 
consultation  of  an  hour  or  two  with  a  re- 
quest for  further  information  as  to  what  con- 
stituted larceny  and  theft  the  court,  after 
instructing  them  tbat  these  terms  were  synon- 
ymous, gave  tlua  additional  charge:  "It 
seems  to  me  the  only  question  is  whether  you 
believe  the  story  which  Rosen  and  Sush  have 
told  you,  which  was  tbat  they  informed  Le- 
Tlne  that  tbat  was  a  lost  check,  that  Levine 
said  he  knew  to  wtiom  it  belonged,  and  tbat 
the  owner  was  to  be  there  that  day,  and  that 
be  would  give  it  to  him.  If  you  believe  tbat 
story,  why,  It  seems  to  me,  you  should  con- 
vict the  accused;  but  If  you  believe  the  story 
tbat  the  accused  tells,  that  be,  Bosen,  ap- 
proached him  and  asked  him  to  cash  ttie 
check,  and  Levine  said  'No,  I  haven't  the 
money,  take  it  into  the  store  and  my  wife  or 
danghtei:  will  cash  It  for  you' — if,  under  those 
circumstances  he  did  take  the  check  and  de- 
posit it  to  bis  own  account  taking  it  and  not 
knowing  tbat  it  was  lost  or  tbat  Rosen  bad 
not  any  title  to  it  and  if  he  did  not  Imow  any- 
thing about  bow  Rosen  came  by  the  check 
(as  In  its  form  It  was  negotiable,  transferable 
by  delivery,  it  did  not  require  any  further  in- 
dorsement In  law,  to  pass  title),  if  be  did 
not  know  it  was  a  lost  check,  simply  told 
Rosen  to  go  in  and  get  the  money,  be  had  a 
right  to  deposit  the  check  in  his  own  bank  ac- 
count and,  even  if  he  did  afterwards  learn 
that  it  was  stolen  or  was  a  lost  check,  per- 
haps he  might  have  been  liable  to  refund  the 
money,  but  he  would  not  be  liable  for  theft 
*  *  *  If  Levine  simply  cashed  tbat  check 
for  Rosen,  I  do  not  think  be  ought  to  be  con- 
victed for  theft,  but  if  be  took  the  check 
knowing  that  it  was  lost  Informing  himself 
who  the  owner  was,  and  be  knew  that  he  bad 
no  title  to  it  and  afterwards  appropriated  it 
to  bis  own  use,  be  Is  guilty  of  theft" 

The  evidence  offered  by  the  state  tended  to 
prove  that  Rosen  banded  the  check  to  Levine, 
inquiring  whether  he  kn^"^  the  owner,  that 
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Levlne  passed  It  over  to  his  daoghter,  and 
that  she  told  Levlne  the  name  of  the  payee, 
after  which  he  made  a  fraudulent  representa- 
tion which  caused  Rosen  to  leave  the  check  In 
her  hands.  If  these  were  the  facts,  the  pos- 
session remained  in  Rosen  until  after  the 
fraudulent  representation  was  made.  He 
handed  it  to  Levlne  to  look  at  Levlne  hand- 
ed It  to  his  daughter,  that  she  might  look  at 
(t  It  was  from  her  that  Levlne  learned 
what  was  the  name  of  the  person  in  whose 
favor  it  was  drawn.  It  was  by  a  fraudulent 
representation  which  he  then  made  to  Rosen 
that  the  latter  was  induced  to  leave  It  in  her 
hands. 

It  is  plain  that  Levlne  committed  no  tres- 
pass when  he  first  took  the  check  from  Rosen. 
When  he  passed  it  over  to  his  daughter,  It 
was  presumably  for  the  legitimate  purpose 
of  ascertaining  who  the  owner  was.  If  the 
Jury  found  that  subsequKitly,  upon  receiving 
information  as  to  this,  he  made  a  false  and 
frandnlent  representation  to  Induce  Rosen  to 
leave  the  check  at  the  store,  and  that,  having 
been  thereupon  so  left,  it  was  converted  by 
Levine  to  his  own  use,  he  was  guilty  of  lar- 
omy.  He  had  at  first  the  bare,  temporary, 
and  lawfnl  cnstody  of  the  check  for  a  certain 
purpose.  This  purpose  fulfilled,  his  fraud- 
nient  representation  resulted  In  its  coming 
Into  bis  possession  as  the  subagent  of  Mrs. 
Train  to  deliver  it  to  Skawlnskl.  If  be  ac- 
cepted this  agency  and  tlie  accompanying 
possession  of  the  check  with  the  felonious  in- 
tent to  appropriate  it  or  Its  proceeds  to  his 
own  use,  the  act  of  acceptance  constituted  a 
taking,  and  the  first  taking,  of  the  check  from 
the  constmctive  possession  of  the  owner.  It 
remained  In  Skawlnski's  constructive  posses- 
sion while  in  the  custody  of  Mrs.  Train. 
Ransom  T.  State,  22  Conn.  153,  168.  No 
change  of  this  possession  could  be  wrought 
t>y  her  handing  it  to  Rosen,  nor  by  Iiis  band- 
ing it  to  tbe  defendant,  nor  by  the  defendant's 
banding  It  to  bis  daughter;  each  of  these 
acts  being  In  strict  subordination  to  tbe  title 
of  tbe  owner.  The  wrong  to  Skawlnski  would 
date  from  the  fraudulent  acquisition  by  Le- 
vine of  the  cnstody  of  the  check  for  delivery 
to  the  rightful  owner,  with  the  secret  intent 
to  appropriate  it  to  his  own  use.  But  larceny 
would  have  been  committed,  also,  had  he  ac- 
cepted tbe  cnstody  of  the  cbeA  for  delivery 
to  Skawlnskl,  in  good  faith,  and  subsequent- 
ly appropriated  it  to  his  own  use  with  feloni- 
ous Intent  His  custody  of  the  chedc  as  an 
agent  for  its  delivery  to  Skawlnskl  would 
have  left  it  In  law  still  in  tbe  latter's  pos- 
session, and  that  possession  would  have  been 
first  Invaded  by  tbe  wrongful  appropriation 
to  his  personal  benefit  Whenever  that  was 
made,  the  check  would  have  first  been  taken 
and  carried  away.  Williams  v.  State,  165 
Ind.  472,  75  N.  B.  875,  2  L.  R.  A.  (N.  S.)  248; 
State  V.  Anderson,  25  Minn.  66,  33  Am.  Rep. 
466;  People  v.  Call,  1  Denlo  (N.  Y.)  120,  43 
Ant.  Dec.  666.  So,  in  the  case  of  a  felonious 
GoaverBlon  of  goods  by  a  servant  to  whom 


they  have  been  Intmsted,  larceny  may  be  com- 
mitted, although  the  intention  to  convert 
them  was  not  conceived  until  after  they  had 
come  into  his  keeping.  State  v.  Falrclougb, 
29  Conn.  47,  49,  76  Am.  Dec.  690.  His  cns- 
tody remains  that  of  his  master  until  he  as- 
sumes an  antagonistic  and  criminal  position 
by  tbe  act  of  wrongful  appropriation,  and  thus 
for  the  first  time  takes  the  goods  away  from 
what  In  law  has  been  their  owner's  possession. 
The  cliarge  of  the  trial  court,  taken  as  a 
whole,  correctly  stated  the  rules  of  law  on  tbe 
points  above  considered,  so  far  as  was  nec- 
essary for  the  proper  disposition  of  the  cause. 
It  would  have  served  no  useful  purpose  to 
bring  to  tbe  attention  of  the  Jury  the  tech- 
nical distinctions  that  might  t>e  raised  tie- 
tMTeea  a  bare  custody  of  goods,  and  their 
possession,  or  between  actual  possession  and 
constructive  possession.  The  vital  question 
was  whether  the  transaction  between  Rosen 
and  Levlne  was  as  Rosen  stated  it  or  as 
Levine  stated  It ;  and  this  was  plainly  put  be- 
fore tbe  Jury  in  terms  which  they  could  not 
fail  to  comprehend. 

^he  defendant  contends  that  tbe  positions 
on  which  our  Judgment  Is  founded  are  in- 
consistent with  those  taken  In  the  cases  above 
cited  of  Ransom  v.  State,  22  Conn.  163,  and 
State  V.  Falrclougb,  29  Conn.  47,  76  Am.  Dec. 
690.  In  tbe  former  we  held  that  tbe  charge 
of  the  trial  court  was  erroneous  becaus* 
it  withdrew  from  tbe  Jury  (page  161  of  22 
Conn.)  the  question  on  which  the  guilt  of  tbe 
accused  depended,  namely,  whether  the  lost 
pocketbook,  which  he  found  on  tbe  highway, 
was  originally  taken  by  him  with  a  felonious 
intention,  and  allowed  them  to  find  him  gull- 
ty,  altbougb  be  first  took  it  honestly,  intend- 
ing to  return  It  to  the  owner,  but  subse- 
quently changed  his  mind,  and  resolved  not 
to  restore  it  but  to  convert  It  to  his  own  use. 
In  the  cause  now  l>efore  ns  the  taking  by 
the  defendant  which  the  state  relied  on  as 
felonious  was  not  his  original  taking  of  the 
lost  check  into  bis  bands.  That  it  was  con- 
ceded, was  a  lawful  and  innocent  act  Tha 
felonious  Intent  if  any,  came  later,  when, 
having  been  Informed  of  the  name  of  the 
payee,  and  thus,  having  notice  of  a  fact  which 
might  naturally  lead  to  the  discovery  of  tbe 
owner,  he  changed  bis  attitude  In  such  a  way 
as  to  amount  to  a  new  taking,  resolved  to 
withhold  it  from  him,  and  appropriated  it  to 
his  own  use.  In  State  v.  Falrclougb  a  con- 
viction for  larceny  was  upheld  where  the  Jury 
were  told  that  if  the  defendants  received  a 
package  of  goods  upon  an  agreement  to  trans- 
port it  to  a  neighboring  town  and  there  de- 
liver it  to  the  owner,  and  on  tbe  way  broke 
tbe  package  with  felonious  intent  and  ctmvort- 
ed  the  contents  in  whole  or  part  they  might 
b«  found  guilty.  Wo  observed  tbat  if  regard- 
ed as  servants  of  the  owner,  they  ifonld  ha 
plainly  chargeable  with  larceny,  under  such 
circumstances ;  and  that  if  regarded  as  bail- 
ees, the  wrongful  breaking  of  the  package  and 
abstraction  of  the  contents  WAUld^^b 
uigitized  by  VjDA 
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the  ballmoit,  direst  them  of  the  special  prop- 
erty In  the  goods  Incident  to  the  relation  of 
bailee,  and  thus  leave  than  In  no  better 
Bltaatlon  than  If  they  had  been  originally 
serrants.  The  only  substantial  distinction  In 
law  between  servants  and  agents  Is  that  the 
main  function  of  the  agent  is  to  alter  his  prin- 
cipal's relations  to  third  persons,  while  that 
If  the  servant  is  to  execute  his  master's  or- 
ders. "An  agent  represents  his  principal  in 
an  act  intended  or  calculated  to  result  in  the 
creation  of  a  voluntary  primary  obligation 
or  undertaking.  A  servant  represents  his 
master  In  the  performance,  of  an  operative  or 
mechanical  act  of  service,  not  resulting  la 
the  creation  of  a  voluntary  primary  obliga-' 
tlon,  but  which  may  result,  intentionally  or 
inadvertently,  in  the  breach  of  an  existing 
one."  Huflcutt  on  Agency,  |  4.  An  agent, 
in  other  words,  is  to  perform  acts  primarily 
Intended  or  adapted  to  cause  a  change  in 
the  legal  relations  of  third  persons  to  his 
priuclpai.  A  servant  is  to  perform  acts  not 
primarily  Intended  or  adapted  to  cause  a 
change  in  the  legal  relations  of  third  persons 
to  bis  master.  The  agent  creates  new  rela- 
tions; the  servant  acts  upon  existing  rela- 
tions. Id.  I  6.  In  the  case  at  bar  A.  (that 
is,  ISIrs.  Train,  or  her  agent,  Rosen),  having 
in  his  hands  goods  of  B.,  intrusts  them  to 
C.  (the  defendant)  to  deliver  to  B.  C.  is  not 
thus  empowered  to  alter  A.'8  relation  to  B. 
or  to  anybody  else.  He  is  simply  to  perform 
a  particular  service,  which  A.  owes  to  B.  He 
is  therefore  the  servant  of  A.  Bnt  whether 
the  defendant  in  the  present  case  be  called 
servant  or  agent,  with  respect  to  the  relations 
assumed  by  him  to  Rosen  or  through  Rosen  to 
the  owner  of  the  checls,  can  have  no  impor- 
tant bearing  on  the  consequence  of  his  repudi- 
ation of  the  duties  which  those  relations  In- 
volved. In  neither  case  would  he  have  any 
special  property  in  the  check.  In  each  his 
possession  of  It,  so  long,  and  so  long  only  as 
it  was  held  as  agent  or  servant,  would  be  the 
possession  of  Its  owner. 

There  Is  no  er^or.    The  other  Judges  coo- 
curred. 


era  Conn.  TW) 

RUSSELL  BLECTRIC  CO.  v.  BASSBTT 
et  al. 

(Supreme  Court  of  Errors  of  Connecticut.    May 
14,  1907.) 

1.  Bnxs  AND  Notes— Amount  ot  Bboovebt— 
Dkdxjctions. 

A  person  was  hired  as  manager  for  one  ^eai 
by  a  corporation.  Afterwards  the  board  of  direc- 
tors rescinded  the  contract,  and  one  of  the  mem- 
bers of  the  corporation  gaye  him  a  note  and 
mortgage  for  his  year's  salary ;  he  agreeing  to 
hold  himself  ready  to  work  for  the  corjMration 
at  any  time  called  for  during  the  year.  He  was 
not  called  upon  to  resume  his  services,  but 
earned  $700  in  other  employment  during  the 
year.  In  an  action  to  foreclose  the  mortgage, 
held,  that  the  mortgagor  had  no  right  to  deduct 
the  $700  from  the  amount  of  the  note. 

2.  SAIIB— CONSIDEKATION. 

A  promise  of  a  person  not  to  secure  his 
tiaim  by  suit  and  attadunent  as  he  had  intend- 


ed, nor  to  press  for  interest  on  the  note  until 
the  end  of  the  year,  and,  if  requested,  to  assist 
the  payor  to  pay  interest  on  a  mortgage,  and  to 
hold  himself  ready  to  perform  services  for  the 
payor  during  a  stated  period,  is  a  sufficient 
consideration  for  a  note  for  the  amount  of  his 
salary  during  such  period,  though  he  was  not 
called  upon  to  perform  any  services. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  7,  Bills  and  ^^otes,  §  166.] 

S.  Appeal— Review— Questions  ov  Pact. 

The  conclusions  of  the  trial  court  as  to  the 
credit  of  witnesses  and  the  weight  of  conflicting 
evidence  cannot  be  reviewed  on  appeal. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  S,  Appeal  and  Error,  S§  3955-3969.] 

Appeal  from  Superior  Court,  New  Haven 
Coimty;  John  M.  Thayer,  Judge. 

Action  by  the  Russell  Electric  Company 
against  Mary  S.  Bassett  and  others.  From 
a  Judgment  for  .plaintiff,  defendants  appeal. 
Affirmed. 

The  complaint  alleges  that  the  defendant 
Mary  S.  Bassett  was  on  November  19,  1904, 
Indebted  to  one  Charles  B.  Russell  In  the 
sum  of  $2,000,  as  evidenced  by  her  promis- 
sory note  of  that  date,  payable  to  said  Rus- 
sell, or  order,  one  year  from  date,  with  Inter- 
est at  6  per  cent,  payable  semiannually,  and 
on  the  same  day,  to  secure  said  note,  mort- 
gaged to  said  Russell  a  piece  of  land  in  the 
town  of  Derby;  that  subsequent  to  Novem- 
ber 19,  1005,  said  note  and  mortgage  was 
duly  assigned  and  quitclaimed  to  the  plain- 
tiff, and  that  said  note  is  due  and  unpaid 
and  is  still  owned  by  the  plaintiff,  who  is 
the  bona  flde  owner  and  holder  thereof ;  that 
the  defendant  Lillian  M.  Bassett  claims  to 
have  an  Interest  in  said  property.  The  an- 
swer admits  the  execution  and  delivery  of 
the  note  and  mortgage,  and  alleges  that  they 
were  executed  and  delivered  to  said  Russell 
on  account  of  his  agreement  to  withhold  the 
Issue  of  a  writ  of  attachment  in  a  threatod- 
ed  suit  against  the  Bassett  Bolt  Ccmipany,  a 
corporation,  which  threatened  suit  was  based 
upon  a  pretended  claim  of  said  Russell 
against  said  corporation;  that  said  pretend- 
ed claim  was  Invalid  and  Illegal,  and  that 
said  corporation  was  not  Indebted  to  said 
Russell,  as  he  well  knew,  and  that  said  Rus- 
sell fraudulently  concealed  from  Mary  8. 
Bassett  the  facts  concerning  said  pretended 
claim;  that  there  was  never  any  considera- 
tion for  said  note  and  mortgage  or  the  pay- 
ment thereof  by  Mary  S.  Bassett,  except  as 
aforesaid.  The  reply  denies  these  allegations 
of  the  answer.  The  court  found  the  Issues 
thus  raised  for  the  plaintiff,  and  found  all 
the  allegations  In  the  complaint  to  be  true, 
and  that  $2,187.11  Is  due  from  Mary  S.  Bas- 
sett to  the  plaintiff  on  the  mortgage  debt, 
and  rendered  Judgment  for  foreclosure. 

The  facts  found  by  tbe  trial  court,  and 
upon  which  it  based  tbe  conclusion  that  tbe 
note  and  mortgage  were  given  upon  a  valid 
consideration  and  were  not  obtained  by  fraud, 
are  In  substance  these:  Prior  to  the  year 
1904  the  Bassett  Bolt  Works  were  owned 
and  operated  by  one  D.  M.  Bassett,  the  bus- 
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band  of  the  defendant  Mary  S.  Bassett  and 
the  father  of  the  defendant  Lillian  M.  Bas- 
aett  D.  M.  Bassett  died  In  the  spring  of 
1604,  and  JuBt  prior  ta  hie  death  he  organized 
the  Bassett  Bolt  Company,  a  corporation. 
He  turned  over  to  the  corporation  the  assets 
of  the  bolt  works  theretofore  operated  by 
him,  and  transferred  to  his  said  wife  and 
daujshter  498  of  the  500  shares  Into  which 
the  capital  stock  was  divided.  After  his 
death,  one  J.  Olbb  Smith  held  the  remaining 
two  shares.  In  the  summer  of  1901  Mrs. 
Bassett  persuaded  Charles  B.  Russell,  a  me- 
clianlcal  engineer  then  employed  in  Ohio,  to 
give  up  his  business  there  and  come  to  Der- 
by and  manage  said  bolt  works  corporatl<m 
and  its  business.  The  board  of  directors  of 
said  corporation,  at  a  regular  meeting,  voted 
to  employ  said  Russell  as  general  manager 
for  one' year  b^inning  September  1,  1904, 
at  a  salary  of  *2,000,  he  to  have  power  to 
sign  checks  for  and  to  transact  the  necessary 
business  of  the  corporation.  At  this  time 
Mrs.  Bassett,  her  daughter  Lillian,  and  J. 
Qlbb  Smith  constituted  the  board  of  direct- 
ors. Shortly  after  Russell's  employment  the 
administrator  of  D.  M.  Bassett's  estate,  claim- 
ing to  hold  the  corporation's  assets  for  the 
payment  of  the  debts  of  said  Bassett,  stop- 
ped the  operation  of  the  corporation  t^  at- 
tachment in  favor  of  the  estate.  Thereafter, 
In  October,  1S04.  the  corporation  rescinded 
its  vote  employing  Russell  as  manager.  On 
the  15th  of  the  following  November  he  gave 
notice  to  the  corporation  that  he  should 
claim  his  salary.  At  the  suggestion  of  the 
counsel  for  the  corporation,  who  was  also 
CQimsel  for  Mrs.  Bassett  and  her  daughter, 
Russell,  with  his  counsel,  met  Mrs.  Bassett 
and  her  daughter  In  the  olBce  of  their  coun- 
sel on  November  19th.  At  this  conference 
the  situation  was  fully  explained  by  counsel 
for  the  defendants  and  for  Russell.  It  was 
thereupon  agreed  by  Mrs.  Bassett  to  give  the 
note  In  question,  secured  by  said  mortgage, 
said  Russell  agreeing  not  to  secure  his  claim 
upon  the  corporation  by  suit  and  attachment, 
as  he  had  proposed,  not  to  press  for  pay- 
ment of  interest  on  the  note  until  the  end  ot 
the  year,  and.  If  requested,  to  assist  Mrs. 
Bassett  to  pay  Interest  on  a  prior  mortgage 
on  the  same  property  (which  he  did),  and  to 
hold  himself  ready  to  work  for  the  corpora- 
tion at  any  time  called  for  within  the  year. 
He  was  not  called  upon  to  resume  his  serv- 
ices for  the  corporation,  although  it  resumed 
operation  and  the  defendants  retained  con- 
trol of  it.  He  earned  during  the  year  ?700 
In  other  onployment 

Wayne  M.  Musgrave  and  William  T.  Min- 
or, for  appellant  Mary  S.  Bassett  William 
H.  Cable,  for  appellee. 

HAMERSLET,  J.  (after  stating  the  facts). 
Upon  the  trial  the  defendants  claimed  that, 
notwithstanding  there  was  a  valuable  con- 
sideration for  the  note  and  mortgage  given  bj 


Mrs.  Bassett  to  Russell,  yet  the  plaintiff 
could  not  recover  of  Mrs.  Bassett  the  full 
amount  of  the  note,  but  only  such  portion 
thereof  as  would  remain  after  deducting  the 
$700  which  it  appeared  that  Russell  had 
earned  In  other  employment  The  trial  court 
did  not  err  in  overruling  this  claim.  Upon 
the  facts  as  fonnd  by  the  court  the  note  in 
suit  evidenced  a  direct  indebtedness  from 
Mrs.  Bassett  to  BusselL  This  ind^tedness 
was  created  on  November  19,  1904,  by  a  di- 
rect contract  between  Mrs.  Bassett  and  Rus- 
sell, based  npon  a  valuable  consideration  and 
entered  Into  by  the  parties  under  advice  of 
counsel  and  with  full  knowledge  uf  the  facts. 
All  the  agreements  of  Rnssell,  which  consti- 
tuted the  consideration  on  his  part  have 
been  fully  performed.  There  was  no  prom- 
ise on  his  part  to  earn  money  In  other  em- 
ployment or  to  credit  Mrs.  Bassett  upon 
her  note  to  hlmv  the  amoont  of  any  money  he 
might  so  earn.  It  Is  well  settled  that  in 
contracts  of  this  kind,  where  the  considera- 
tion for  a  promise  is  in  pai-t  an  act  done 
by  the  promisee  at  request  of  the  promisor 
by  which  the  former  sustains  any  loss, 
trouble,  or  inconvenience  and  of  a  benefit  to 
him  who  makes  the  promise,  courts  of  Jaw 
or  of  equity  will  not  In  the  absence  of  fraud 
Interfere  with  the  valuation  which  the  par- 
ties themselves  placed  npon  the  considera- 
tions that  induced  the  contract  Sage  v. 
Wilcox,  6  Conn.  81,  83;  Clark  ▼.  Slgoumey, 
17  Conn.  611,  617;  Clark's  Appeal,  57  Conn. 
565,  572,  19  AtL  332;  Mascolo  v.  Montesanto, 
61  Conn.  50,  64,  23  AtL  714,  29  Am.  St  Rep. 
170.  The  plaintiff,  having  proved  the  execu- 
tion and  delivery  of  the  note  and  mortgage 
by  Mrs.  Bassett  to  Russell  and  the  assign- 
ment of  the  note  and  mortgage  to  the  plain- 
tiff, the  value  of  the  property  mortgaged, 
the  amount  due  upon  the  note,  and  that  the 
same  had  not  been  paid,  rested  his  case. 
The  defendants  then  moved  that  the  com- 
plaint be  dismissed  on  the  ground  that  no 
,  consideration  for  the  note  had  been  proved. 
The  court  properly  overruled  this  motion. 
The  other  question  of  law  presented  by  the 
appeal,  namely,  that  the  court  erred  in  de- 
ciding npon  the  facts  appearing  in  the  find- 
ing that  there  was  a  sufficient  consideration 
for  the  note  and  mortgage  In  question  to 
support  the  action,  la  disposed  of  by  the 
cases  above  dted. 

It  Is  patent  from  the  record  and  the  irrele- 
vant reasons  for  appeal  assigned  by  counsel 
that  the  real  grievance  of  the  defendant  is 
that  the  trial  court  in  passing  upon  the  cred- 
it of  witnesses  and  the  weight  of  conflicting 
evidence  reached  conclusions  of  fact  different 
from  those  the  counsel  for  the  defendant 
think  the  court  ought  to  have  reached.  This 
court  cannot  retry  npon  the  testimony  facts 
thus  settled  by  the  trial  court  Hourlgan  t. 
Norwich,  77  Conn.  358,  369,  59  Atl.  487. 

There  is  no  error  In  the  Judgment  of  the 
superior  court.  The  other  Judges  concurred. 
Digitized  by  V^OOQ  IC 
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WUITB  r.  IMTTS. 


(Sapreme  Judicial  Court  of  Maine.    Dec.   15, 
1908.) 

1.  Fbauds,  Statdtr  or— Aobkkubnts  Not  to 
BK  Pektcbued  Within  Yea&— Intent  or 
Parties. 

When  npon  tbe  reasonable  oonstniGtion  of 
the  twms  of  an  oral  contract  for  the  perfonn- 
ance  of  work  or  labor,  which  does  not  state 
the  time  within  which  such  contract  is  to  be 
performed,  it  appears  to  have  been  understood 
by  tbe  partiea  thereto  that  the  contract  was 
not  to  be  performed  within  tite  year,  such  a  con- 
tract comes  witliin  the  statute  of  frauds. 

riSd.  Note.— For  cases  in  point,  see  Cent  Di<. 
vol.  23,  Frands,  Statute  of,  |{  1^>  73.] 

2.  Same. 

An  oral  contract  ft>r  the  performance  of 
wvrk  or  labor,  which  does  not  specify,  the 
time  ^within  which  such  contract  Is  to  be  per- 
formed, must  be  interpreted  in  the  light  of  its 
subject-matter  and  the  circumstances  surround- 
ing it,  and,  if  the  manifest  intent  and  under- 
atandinf;  of  the  parties  thereto  are  that  it  was 
not  to  be  performed  within  the  year,  audi  con- 
tract falls  within  the  statute  of  frauds. 

rSd.  Note.— For  cases  in  point,  see  Cent  Dif. 
vol.  23,  Frands,  Statute  of,  |{  72,  73.] 

3.  Same. 

The  plaintiff  and  the  defendant  made  an 
oral  contract  wherein  tiie  plaintiff  was  to  cut 
and  saw  into  snitable  lengths  all  the  stave  wood 
on  a  certain  tract  of  land  belonging  to  the  de- 
fendant. The  contract  Itself  did  not  specify 
the  time  within  which  this  work  was  to  be  per- 
formed by  the  plaintiff.  The  tract  of  land  on 
which  the  plaintiff  was  to  operate  contained 
350  acres,  out  about  100  acres  of  the  same 
had  been  cnt  over  previous  to  the  making  of 
th«  contract.  The  lowest  estimate  of  the 
amount  of  stave  wood  on  this  tract  of  land  was 
2,400  cords.  The  capacity  of  the  defendant's 
mill  where  this  stave  wood  was  to  be  manu- 
factured was  SH  -cords  per  dav,  and  the  plain- 
tiff was  to  cut  this  stave  wood  only  as  fast  as 
the  defendant  needed  it  for  use  in  bis  mill. 
After  operating  a  few  weeks,  the  defendant  re- 
fused to  allow  the  plaintiff  to  operate  further. 
Thereupon  the  plaintiff  brought  suit  against 
the  defendant  to  recover  damages  for  breach  of 
the  contract  Held,  that  it  was  not  the  inten- 
tion of  the  parties  that  this  contract  should  be 
performed  within  a  year  from  the  making  there- 
of, and  that  the  same  falls  within  the  statute 
of  frands. 

4.  Samb— Ofkkatioii  amo  BnaoT— Dkath  or 
Pabtt. 

Also,  held,  that  the  death  of  the  plaintiff 
within  the  year  wonld  not  have  taken  the  con- 
tract out  of  the  operation  of  the  statute  of 
frauds,  for  the  reason  that  In  such  event  the 
contract  would  not  have  been  fully  performed. 
(Official,) 

Bxceptiona  from  Supreme  Jadicial  Court, 
Penobscot  Coimty. 

Actl(m  by  Robert  H.  White  against  Frank 
Fitts.  Verdict  for  plalntlfT,  and  defendant 
moves  for  a  new  trial  and  excepts  to  tbe  rul- 
ings of  the  court    Bxoepttons  sustained. 

Action  to  recover  damages  for  an  alleged 
breach,  on  tbe  part  of  tbe  defendant,  of  an 
oral  contract  wherein  tbe  plaintiff  was  to 
cut  and  saw  Into  suitable  lengths  all  of  the 
stave  wood  on  a  certain  lot  of  land  belonging 
to  the  defendant.  The  alleged  breach  was  the 
refusal  on  the  part  of  the  defendant  to  al- 
low tbe  plalntift  to  continue  to  cut  and  saw 


said  stave  wood  after  be  had  been  operating 
a  few  weeks.  Plea,  the  general  issue,  with 
a  brief  statement  alleging  that  the  agree- 
ment was  one  which  was  not  to  be  performed 
within  one  year  from  the  making  thereof, 
and  that  there  was  no  memorandum  or  note 
of  the  agreement  in  writing  and  signed  by  tbe 
party  to  be  charged  therewith  or  by  any  per- 
son thereunto  lawfully  authorized. 

Tried  at  the  January  term,  1906,  of  the 
Supreme  Judicial  Court,  Penobscot  county. 
At  the  conclusion  of  the  evidence,  tbe  de- 
fendant requested  the  presiding  Justice  to 
direct  the  Jury  to  bring  In  a  verdict  for  the 
defendant,  on  the  ground  that  the  contract 
was  within  the  statute  of  frauds,  and  that 
the  action  could  not  be  maintained.  The 
presiding  Justice  refused  to  direct  such  ver- 
dict, but  ruled,  pro  forma,  to  give  progress 
to  the  case,  that  the  action  was  maintain- 
able upon  oral  evidence.  The  verdict  was 
for  the  plaintiff  for  |600.  The  defendant 
then  filed  a  general  motion  for  a  new  trial. 
Tbe  defendant  also  excepted  to  the  aforesaid 
ruling  of  tbe  presiding  Justice. 

The  case  appears  in  the  opinion. 

Argued  before  WHITEHOUSE,  SAVAGE, 
POWERS,  PEABODT,  and  SPEAR,  JJ. 

Martin  &  Cook,  for  plaintiff.  Charles  H. 
Bartlett,  for  defendant 

WHITBHOUSB,  J.  This  Is  an  action  to 
recover  damages  for  the  breach  of  an  oral 
contract  to  cut  and  saw  Into  logs  the  stave 
wood  standing  on  a  lot  of  land  owned  by  the 
defendant  The  breach  alleged  Is  the  refusal 
on  the  part  of  the  defendant  to  allow  the 
plaintiff  to  complete  the  work  after  be  had 
entered  upon  the  execution  of  the  contract 
and  cut  a  part  of  the  wood. 

In  the  brief  statement  of  defense,  It  Is  al- 
leged: First,  that  tbe  agreement  between 
the  plaintiff  and  defendant  set  forth  In  the 
plalntlfTs  declaration  was  an  oral  one,  which 
was  not  to  be  performed  within  one  year  from 
the  making  thereof,  and  that  there  was  no 
memorandum  of  the  agreement  in  wrtting, 
and  signed  by  the  party  to  be  chaa-ged  there- 
with; and,  second,  that  the  defendant  was 
justified  In  discharging  the  plaintiff  from 
tfie  work  and  terminating  the  contract  by 
reason  of  the  wasteful  and  unworkmanlike 
manner  In  which  the  trees  were  cut  and  felled 
and  sawed  Into  logs  by  the  plaintiff. 

After  the  introduction  of  the  testimony,  the 
defendant  requested  the  presiding  Judge  to 
direct  a  verdict  for  the  defendant,  on  the 
ground  that  the  undisputed  evidence  clearly 
showed  that  the  contract  was  within  the 
statute  of  frauds,  because  not  In  writing,  and 
not  to  be  performed  within  one  year,  as  set 
forth  in  the  defendant's  brief  statement,  and- 
that  the  «tctIon  was  therefore  not  maintain- 
able. The  presiding  Judge  declined  to  order 
a  verdict  for  the  defendant  ns  requested,  and 
ruled,  pro  forma,  that  the  action  was  main- 
tainable upon   oral   evidence. 

Tbe  Jnry  rendered  a  verdict  for  the  plainC 
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tiff  for  $600,  and  the  case  comes  to  the  lew 
court  on  exceptions  to  this  ruling  of  the 
presiding  Judge,  and  also  on  a  motion  to 
set  aside  the  verdict  as  against  the  law  and 
the  evidence. 

In  his  declaration,  the  plaintlft  avers  that 
"in  consideration  that  the  plaintiff  promised 
the  defendant  to  cut  timber,  suitable  for 
staves,  on  a  certain  tract  of  land  of  about 
380  acres,  and  saw  the  same  Into  logs,  etc., 
as  fast  as  the  defendant  should  need  the  same 
for  use  In  bis  mill,  the  defendant  promised 
the  plaintiff  to  pay  blm  $1  per  cord,  payable 
vreekly,  for  cutting  all  of  said  timber  suitable 
for  staves  on  said  tract,  etc.;  said  timber 
to  be  cut  and  sawed,  as  aforesaid,  as  fast 
as  the  defendant  should  need  the  same  for 
use  In  his  said  mill."  In  the  brief  statement 
of  defense,  It  is  alleged  that  the  plaintiff 
and  defendant  agreed  that  the  plaintiff 
should  enter  on  the  land  of  the  defendant, 
consisting  of  350  acres,  and  there  cut  tim- 
ber suitable  for  staves,  etc.,  "at  the  rate  of 
$1  per  cord,  as  fast  as  the  defendant  should 
need  the  same  for  use  in  his  mill  situate  on 
the  land." 

Thus  it  will  be  perceived  that,  according 
to  the  pleadings  of  the  parties,  there  was  no 
controversy  in  regard  to  the  terms  of  the  con- 
tract, and  the  evidence  Is  in  entire  accord 
with  these  allegations  in  the  pleadings.  It 
was  undisputed  that  the  plaintiff  was  to  cut 
down  and  saw  into  the  desired  lengths  all  ot 
the  standing  timber  on  the  350  acres  of  de- 
fendant's timber  land,  as  fast  as  the  defend- 
ant needed  It  for  use  in  his  mill.  There  were 
no  specifications  and  no  further  stipulations 
in  regard  to  the  time  within  which  the  work 
was  to  be  completed  and  the  contract  per- 
formed. 

The  provision  of  the  statnte  for  the  pre- 
vention of  frauds  and  perjuries  here  Involv- 
ed Is  found  In  chapter  118  of  the  Revised 
Statutes  (section  1),  as  follows:  "No  action 
shall  t>e  maintained  *  *  *  (5)  upon  any 
agreement  that  is  not  to  be  performed  with- 
in one  year  from  the  making  thereof  *  *  • 
unless  the  promise,  contract  or  agreement  on 
which  such  action  is  brought,  or  some  memo- 
randum or  note  thereof,  is  in  writing  and 
signed  by  the  party  to  be  charged  therewith," 
etc. 

It  iB  contended  in  behalf  of  the  defendant 
that,  according  to  the  principles  of  law  gov- 
erning the  construction  and  application  of 
this  clause  of  the  statute:  (1)  The  contract 
must  be  interpreted  in  the  light  of  its  sub- 
ject-matter and  the  circumstances  surround- 
ing it,  and,  if  the  manifest  latent  and  under- 
standing of  the  parties  thereto  are  that  it 
was  not  to  be  performed  within  the  year,  it 
falls  within  this  clause  of  the  statute  of 
frauds.  (2)  Any  contingency  terminating  a 
contract  within  the  one-year  clause  of  the 
statute  of  frauds  must  leave  the  contract 
fully  and  completely  performed  in  order  to 
take  it  out  of  the  operation  of  tills  clause  of 
the  statute. 


In  Brown  on  the  Statute  of  Frauds  (5th 
Ed.)  SI  273,  279,  281,  the  author  says: 

"Postponing  the  questions,  what  is  the  per- 
formance of  such  an  agreement,  and  what 
tlie  meaning  of  the  limitation  as  to  time,  we 
are  first  to  ascertain  the  force  of  tbe  words 
'to  be  performed.'  And  on  these  words  much 
reasoning  has  t>^it  expended.  The  result 
seems  to  be  that  the  statute  does  not  mean  to 
include  an  agreement  whfch  is  simply  not 
likely  to  be  performed,  nor  yet  one  which  is 
simply  not  expected  to  be  performed,  within 
the  space  of  a  year  from  the  malting;  but 
tliat  it  means  to  include  any  agreement  which, 
by  a  fair  and  reasonable  Interpretation  of 
the  terms  used  by  tbe  parties,  and  in  view  of 
all  the  circumstances  existing  at  the  time, 
does  not  admit  of  performance  according  to 
its  language  and  Intention,  within  a,  year 
from  the  time  of  its  making." 

"The  statute,  finding  them  perfectly  free 
to  make  a  certain  contract,  without  a  writing, 
provides  simply  that  if  that  contract  does  by 
its  terms,  expressed,  or,  from  the  situation  of 
the  parties,  reasonably  Implied,  require  more 
than  a  year  for  its  performance,  they  must 
put  it  in  writing.  In  other  words,  it  must 
aflirmatively  appear  from  the  contract  itself, 
and  all  the  circumstances  that  enter  into  tlie 
interpretation  of  it,  that  it  cannot  In  law 
be  performed  within  tbe  apace  ot  a  year  from 
the  making." 

And,  In  section  281:  "Where  the  manifest 
intent  and  understanding  of  the  parties,  as 
gathered  from  the  words  used  and  the  cir- 
cumstances existing  at  the  time,  are  that  the 
contract  shall  not  be  executed  within  the 
year,  the  mere  fact  that  i,t  is  possible  that 
the  thing  to  be  done  may  be  done  within  the 
year,  will  not  prevent  the  statute  from  apply- 
ing. •  *  •  Such  an  accomplishment  must 
be  an  execution  of  the  contract  according  to 
the  understanding  of  the  parties." 

In  1  Chitty  on  Cent,  aith  Ed.)  p.  99,  the 
principle  is  thus  stated:  "This  enactment  ap- 
plies to  all  contracts,  the  complete  perform- 
ance whereof  is  of  necessity  to  extend  beyond 
the  space  of  a  year;  the  rule  being  that, 
where  the  agreement  distinctly  shows,  upon 
the  face  of  it,  that  the  parties  contemplated 
its  performance  to  extend  over  a  longer 
period  than  one  year,  the  case  is  within  the 
statute.  Accordingly,  the  provisions  of  the 
statute  render  a  verbal  contract  void,  if  it 
appears  to  have  been  the  understanding  of 
the  parties  at  the  time  that  it  was  not  to  be 
completed  within  a  year,  although  it  might 
be,  and  was,  in  fact,  in  part  performed  with- 
in that  period."  See,  also,  A.  &  B.  Encyc. 
of  Law,  vol.  29,  p.  94,  and  Qye.  vol.  20,  p. 
198. 

In  the  English  case  of  Boydell  v.  Drum- 
mond,  11  East,  142,  the  plaintiff  proposed  to 
publish  a  series  of  illustrated  scenes  from 
Shakespeare  in  eighteen  numbers;  one  num- 
ber at  least  annually.  After  receiving  two 
numbers,  the  defendant  refused  to  take  any 

more.    Although  there  was  no  n^press  agtee- 
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ment  that  the  contract  should  not  be  perfonn- 
ed  within  a  year,  the  conrt  held  that  it  was 
"impossible  to  say  that  the  parties  contem- 
plated that  the  work  was  to  be  performed 
within  a  year";  but  that,  on  the  contrary, 
"the  whole  scope  of  the  undertaking  shows 
that  it  was  not  to  be  performed  within  a 
xyear,  and  was  therefore  within  the  statute 
of  frauds."  That  decision  has  been  confirmed 
by  both  EiUgllsh  and  American  courts  In 
numerous  cases.  Hill  t.  Hooper,  1  Gray 
(Mass.)  131. 

In  Peters  v.  Westbourough,  19  Pick.  (Mass.) 
364,  31  Am.  Dec.  142,  the  court  say:  "It 
must  have  been  expressly  stipulated  by  the 
parties,  or  it  must  appear  to  have  been  so  un- 
derstood by  them,  that  the  agreement  was 
not  to  be  performed  within  a  year.  But  who 
can  doubt  what  the  express  and  specific  un- 
derstanding of  the  parties  in  the  case  at  bar 
was?  And  that  It  was  not  to  be  performed 
within  one  year?  Or,  at  any  rate,  that  it 
appears  to  have  been  so  understood  by  them?" 

In  Doyle  t.  Dixon,  97  Mass.  206,  93  Am. 
Dea  80,  it  was  held  that  an  agreement  not  to 
go  into  business  in  a  certain  place  for  five 
years  was  not  within  the  statute,  as  the 
death  of  the  promisor  would  complete  the 
performance  of  the  contract;  but  the  court, 
after  comparing  the  case  with  Peters  v.  West- 
bourough, 19  Pick.  (Mass.)  364,  31  Am.  Dec 
142,  says:  "On  the  other  hand,  if  the  agree- 
ment cannot  be  completely  performed  within 
a  year,  the  fact  that  it  may  be  terminated, 
or  further  performance  excused  or  rendered 
impossible,  by  the  death  of  the  promisee  or 
of  another  person  within  a  year,  is  not  8u£9- 
clent  to  take  It  out  of  the  statute."  See,  also, 
Camlg  V.  Carr,  167  Mass.  544,  46  N.  B.  117, 
35  L.  B.  A.  512,  57  Am.  St  Rep.  488;  De 
Montague  v.  Bacharach,  187  Masa  128,  72 
N.  E.  938;  Warner  v.  Texas  &  Pac.  Ry., 
164  V.  S.  418,  17  Sup.  Ct  147,  41  L.  Ed.  495; 
Metropolitan  Trust  C!o.  v.  Topeka  Water  (3o. 
(C.  C.)  132  Fed.  702. 

But  it  is  needless  here  to  attempt  a  sepa- 
rate  examination  and  analysis  of  each  of  the 
great  number  and  variety  of  decisions  upon 
this  subject.  In  view  of  the  fact  that  the  cor- 
rect principle  has  been  deduced  from  the  au- 
thorities and  the  question  satisfactorily  de- 
termined by  the  decisions  of  our  own  court 

In  Herrln  v.  Butters,  20  Me.  119,  which  has 
l>een  extensively  cited,  there  was  an  agree- 
ment to  clear  and  seed  a  piece  of  land  In 
three  years,  and  It  was  contended  that  the 
defendant  might  have  cleared  up  the  land  and 
seeded  it  down  in  one  year,  and  thereby  have 
performed  his  contract;  but  It  was  held  that 
while  this  was  within  the  range  of  possibil- 
ity, the  contract  would  not  be  taken  out  of 
the  operation  of  the  statute  of  frauds  unless 
such  a  performance  of  it  within  a  year  was 
in  accordance  with  the  understanding  and  In- 
tentions of  the  parties.  In  the  opinion  by 
Whitman,  0.  J.,  it  is  said:  "We  must  look 
to  the  contract  itself,  and  see  what  he  was 
bound  to  do;    and  what,  according  to  the 


terms  of  the  contract,  it  was  the  understand- 
ing that  he  should  do.  Was  it  the  under- 
standing and  intention  of  the  parties  that  the 
contract  might  be  performed  wltliin  one  year? 
If  not,  the  case  is  clearly  with  the  defend- 
ant But  the  contract  Is  an  entirety,  and  all 
parts  of  it  must  be  taken  into  view  together, 
in  order  to  a  perfect  understanding  of  its 
extent  and  meaning.  We  must  not  only  look 
at  what  the  defendant  had  undertaken  to  do, 
but  also  to  the  consideration  Inducing  him  to 
enter  into  the  agreement  The  one  is  as 
necessary  a  part  of  the  contract  as  the  other; 
and  If  either.  In  a  contract  wholly  executory, 
were  not  to  be  performed  in  one  year,  it 
would  be  within  the  statute  of  frauds.  Here 
the  defendant  was  not  to  avail  himself  of 
the  consideration  for  his  engagement,  except 
by  a  receipt  of  the  annual  profits  of  the  land, 
as  they  might  accrue,  for  the  term  of  three 
years.  But,  whether  this  be  so  or  not  it  is 
impossible  to  doubt  that  the  parties  to  this 
contract  perfectly  well  understood  and  con- 
templated that  it  was  to  extend  into  the  third 
year  for  Its  i)erformance,  both  on  the  part  of 
the  plaintiff  and  defendant  Its  terms  most 
clearly  indicate  as  much,  and  by  them  it  must 
be  interpreted." 

In  Beame  v.  Chadbourne,  65  Me.  302,  the 
court  say:  "It  Is  true  that,  in  the  absence  of 
any  words  or  acts  of  the  parties  indicating 
the  contrary,  an  agreement  to  work  for  a 
year  means  to  work  for  that  time  commen- 
cing foilhwlth.  The  referee  reports  no  ex- 
press stipulation  In  the  contract  to  overcome 
this  presumption;  but  he  sets  out  the  acts  of 
the  parties  showing  the  contemporary  inter- 
pretation which  both  put  upon  It  and  this 
places  the  case  direcUy  within  the  doctrine 
laid  down  in  Herrin  v.  Butters,  20  Me.  119, 
Peters  v.  Westbourough,  19  Pick.  364,  31  Am. 
Dec.  142,  and  Boydell  v.  Drummond,  11  East, 
142,  where  the  old  idea  that  it  must  be  ex- 
pressly and  specifically  agreed  that  the  con- 
tract is  not  to  be  performed  within  the  year, 
as  expressed  in  Moore  v.  Fox,  10  Johns.  244, 
6  Am.  Dec.  338,  and  Fenton  v.  Embler,  8 
Burr,  1278,  Is  so  far  modified  as  to  include 
cases  where  such  appears  to  have  been  the 
understanding  of  the  parties." 

In  Bemler  v.  Cabot  Mfg.  Co.  (1880)  71  Me. 
506,  36  Am.  Rep.  343,  it  was  held  that  an  oral 
contract,  wherein  a  laborer  agreed  not  to 
leave  the  services  of  his  employer  for  two 
years,  nor  in  summer,  nor  vrithout  two  weeks' 
notice,  Is  within  the  statute.  The  court  says: 
"It  was  oral,  and  was  within  the  statute  of 
frauds.  It  could  not  in  any  contingency  have 
been  fully  performed  within  one  year.  The 
death  of  the  plaintiff  within  the  year,  or 
some  casualty,  might  have  excused  perform- 
ance, but  could  not  have  fulfilled  the  con- 
tract" 

In  Farweil  v.  Tillson,  76  Me.  227,  the  de- 
fendant had  a  government  contract  to  fur- 
nish stone  for  the  custom  house  at  St  Louis, 
and  made  a  verbal  contract  with  plaintiff 
for  the   transportation   of  the  stone   fron^ 
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Maine  to  Baltimore.  The  goTernment  con- 
tract required  defendant  to  furnish  the  stone 
"at  Buch  times  as  may  be  required"  by  the 
government.  No  time  was  specified.  The 
court  held  that  the  circumstances  showed 
that  the  parties  did  not  Intend  or  understand 
that  the  contract  was  to  be  performed  within 
one  year,  and  hence  the  contract  was  within 
the  statute  of  frauds. 

The  presiding  judge  instructed  the  Jury, 
inter  alia,  as  follows:  •••  ♦  *  was  it 
within  the  understanding  and  Intention  of 
the  two  contracting  parties,  as  declared  by 
the  contract,  that  it  might  be  performed  with- 
in a  year?  *  •  •  The  subject-matter  of  a 
contract  might  be  a  thing  which  could  not 
possibly  be  done  within  a  year.  A  considera- 
tion of  the '  subject-matter  would  show  just 
as  clearly  that  it  was  not  to  l)e  performed 
within  a  year,  as  if  there  was  an  express 
agreemoit  in  the  terms  of  the  contract  tliat 
it  was  not  to  be  performed  within  a  year. 
So,  also,  a  consideration  of  the  circumstances 
and  subject-matter  pilght  show  that  perform- 
ance of  It,  wlth,ln  a  year,  would  require  such 
extraordinary  methods,  such  extraordinary 
appliances  or  resources,  as  could  not  by  fair 
constrnction  be  regarded  as  within  the  in- 
tention of  the  parties,  at  the  time  when  the 
contract  was  made ;  and  the  question  is,  con- 
sidering the  subject-matter,  and  the  situa> 
tion  of  the  parties  as  Imown  to  each  otlier, 
and  reading  the  contract  in  the  light  wlilch 
these  give,  whether,  by  fair  constroction,  it 
was  within  the  understanding  and  intention 
of  the  parties,  as  expressed  In  the  contract, 
that  it  might  he  performed  within  a  year,  or 
not"  These  instructions  were  held  to  t>e  cor- 
rect 

In  the  opinion  the  court  say: 

"The  meaning  of  the  terms  of  a  contract 
It  need  not  l>e  said,  is  to  be  ascertained  by 
interpreting  them  in  the  light  of  the  subject- 
matter  to  which  they  relate.  They  may  mean 
(Hie  tiling  when  used  in  reference  to  one  8ut>- 
Ject,  or  by  parties  In  one  situation,  and  an- 
other thing  when  used  under  other  circum- 
stances in  regard  to  another  subject,  and 
the  true  construction  In  each  Instance  will 
be  that  which  applies  the  contract  to  the  res 
about  which  the  parties  were  dealing,  and 
reproduces  the  intent  which  they  themselves 
have  expressed  in  it  A  description  of  the 
nature  and  extent  of  the  work  stipulated  to 
be  done,  in  the  absence  of  express  provision 
on  the  subject  may  t>e  an  indispensable  ele- 
ment in  determining  whether  the  work  was 
by  the  contract  to  t>e  done  In  a  year,  or 
whether  the  contract  was  one  not  to  be  per- 
formed in  that  time.  It  may  show  perform- 
aijice  impossible  in  that  period,  or  so  im- 
practicable as  to  be  plainly  beyond  the  scope 
and  intent  of  the  agreement  as  expressed  in 
the  language  used.  The  duty  of  the  defend- 
ant to  deliver  the  granite  'at  such  times  and 
in  such  quantities  as  might  from  time  to 
time  be  ordered,'  as  was  said  in  the  ruling, 
did  not  require  of  him  immediate  perform-' 


anoe,  upon  demand,  of  the  whole  contract 
Time  must  be  allowed  to  execute  the  worl^ 
and  the  limitations  upon  the  right  of  de- 
mand, which  necessarily  result  from  tliat 
fact  must  apply," 

"Notwithstanding  dicta  and  some  decisiona, 
especially  among  the  earlier  cases,  which 
tend  to  sustain  the  position  assumed  for  the 
plaintiffs,  we  regard  the  rule  of  law  as  es- 
tablished in  this  state  by  the  opinions  in 
Herrin  v.  Butters,  20  Me.  119,  and  Heame 
V.  Chadbonme,  65  Me.  302,  in  conformity 
with  the  rulings  which  were  made  at  the 
trial." 

What  was  in  the  OHitemplatlon  of  the  par- 
ties In  the  case  at  bar?  What  was  under- 
stood by  them  as  a  matter  of  contract  re- 
specting the  time  within  which  the  work  of 
cutting  all  the  stave  wood  on  the  350  acres  of 
timber  land  was  to  be  completed?  As  already 
seen,  It  was  not  in  the  controversy  that  the 
plaintiff  was  to  cat  the  whole  lot,  except  that 
100  .acres  which  tiad  already  beien  cut  over, 
and  that  It  was  to  be  cut  only  as  fast  as 
the  defendant  needed  It  for  use  in  his  milL 
Before  the  agreement  was  concluded,  the 
plaintiff  went  upon  the  lot  and  gave  the  de- 
fendant a  "sample"  of  what  he  would  do,  by 
cnttlng  for  a  week  or  more  within  a  quarter 
of  a  mile  from  the  mill.  He  was  a  contractor 
of  20  years'  experience,  and  substantially  all 
of  that  time  he  had  been  engaged  in  tlie 
business  of  cutting  logs  and  wood.  Not  only 
had  the  defendant  explained  to  him  in  Mas- 
sachusetts the  nature  and  extent  of  the 
work,  and  how  fast  he  desired  to  have .  It 
cut  but  before  closing  the  trade^  the  plain- 
tiff entered  upon  the  work,  noted  the  situa- 
tion and  circumstances  and  the  capacity  of 
the  mill,  and  as  a  practical  man  must  have 
made  some  estimate  of  the  time  required  to 
complete  the  work.  He  admits  in  his  testi- 
mony that  he  had  "made  np  bis  mind  to 
live  here  for  a  year  or  two,  perhaps  more." 
In  answer  to  an  inquiry  by  the  court  be  says 
he  "could  finish  the  lot  in  a  year  and  a  half, 
if  it  was  necessary,  or  a  year,  for  that  mat- 
ter." If  he  had  lieen  permitted  by  the  de-. 
fendant  to  strip  the  lot  In  violation  of  the 
a^eement  to  cnt  only  as  fast  as  the  wood 
was  needed  for  use  at  the  mill,  it  is  probably 
true  that  he  could  have  finished  the  work  in 
a  single  year  by  employing  a  sufficient  crew; 
but  the  contract  did  not  allow  him  to  do  this, 
and  that  be  so  nn(}erstood  it  is  evident  from 
bis  conduct  In  suspending  operations  during 
July  and  August,  at  the  request  of  the  defend- 
ant and  resuming  the  work  Septemt)er  Ist 
when  the  defendant  was  ready  to  start  tiie 
mill. 

Four  experienced  lumbermen,  two  of  them 
entirely  disinterested  witnesses,  testify  that 
with  a  mill  of  the  capacity  of  the  defendant's, 
operated  as  it  ordinarily  was  by  the  defend- 
ant at  least  three  years,  and  probably  four 
years,  would  be  required  to  complete  the 
work;  and  this  testimony  is  confirmed  by  a 
mathematical  calculaticm  tMtsed  uppii^  mdj^ 
Digitized  by ' 
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puted  facts.  The  capacity  of  tlie  mill  was 
8%  corda  per  day.  Of  the  350  acres  of  tlm- 
bei:  land,  aboat  100  acres  bad  been  cut  over 
before  the  plaintiff  went  tbere.  The  plaintiff 
estimated  that  there  were  35  corda  to  the 
acre  where  he  began  to  cut,  and,  at  this  rate, 
2S0  acres  would  yield  more  than  8,000  cords. 
Bat  the  minimum  of  all  the  estimates  was 
2,400  cords,  and  upon  this  basis  It  would  re- 
quire between  three  and  four  years  for  this 
mill  to  saw  It,  as  it  was  ordinarily  operated. 
During  the  time  the  plaintiff  was  cutting  In 
1904,  It  Is  not  In  controversy  that  he  cut  at 
the  rate  of  less  than  1,000  cords  a  year,  and 
the  plaintiff  was  satisfied  with  the  progress 
of  the  work.  Such  was  the  practical  inter- 
pretation placed  upon  the  contract,  during 
the  execution  of  it,  by  the  plaintiff  himself. 

C!on8idering,  then,  the  terms  and  anbject- 
matter  of  the  contract,  the  nature  and  extent 
of  the  work  to  be  done,  and  the  knowledge 
of  the  parties  respecting  the  capacity  of  the 
mill,  and  all  the  circumstances  governing  the 
progress  of  the  work,  the  conclusion  Is  Ir- 
resistible that  It  was  not  contemplated  or  un- 
derstood by  the  parties  that  the  contract  was 
to  be  performed  within  one  year  from  the 
making  of  It,  and  that  no  other  reasonable 
Inference  can  be  drawn  from  the  testimony. 

Nor  would  the  deatli  of  the  plaintiff  with- 
in the  year  have  taken  the  contract  ont  of 
the  operation  of  the  statute  of  franda,  for 
the  reason  that  in  such  an  event  the  contract 
Ironid  not  have  been  fully  performed. 

It  Is,  accordingly,  the  opinion  of  the  court 
that  the  action  is  not  maintainable  upon  the 
evidoice,  and  that  a  verdict  for  the  defend- 
ant should  have  been  ordered  by  the  court 

Exceptions  sustained. 

an  Me.  my 

MADUNKBCNK  DAM  &  IMPROVEMENT 
CO.  V.  F.  B.  ALLEN  CLOTHING  CO. 

(Snpreme  Jndldal   Court  of  Maine.    Dec.   17, 
1907.) 

1.  Loos  ANn  LoooiNo  —  Tolls  —  AonoRS  TO 
Recover— EviDENci>— Scale  Books. 

The  scale  bill  of  a  surveyor  agreed  upon  be- 
tween the  parties  In  a  loggine  or  log-driying 
operation,  or  similar  transaction  requiring  a 
■nrvey,  is,  In  the  absence  of  frand,  binding  trpon 
them,  and  the  scale  book  la  evidence  of  the  scale. 

SKi.  Note. — For  cases  In  point,  see  Cent.  Dig. 
.  33.  Logs  and  Logging,  ${  24-26.] 

2.  WiTNBSSES— Refbeshino  Meuobt. 

When  a  surveyor  agreed  upon  b;  the  parties 
to  scale  logs  employs  an  assistant  to  count  and 
scale  the  logs  nnder  his  direction,  and  the  sur- 
veyor from  time  to  time  tests  the  scale  made 
by  his  asdstant,  and  the  assistant  has  a  book  in 
which  he  keeps  a  daily  record  of  the  count  and 
scale  made  by  him  and  pot  down  by  him  from 
time  to  time  m  the  l)Ook,  and  the  book  is  turned 
over  to  the  surveyor  and  retained  by  him,  and' 
from  it  he  makes  up  the  final  figures  of  the 
scal^,  such  scale  book,  though  kept  and  made  up 
by  the  assistant,  may  be  used  by  the  surveyor 
to  refresh  his  recollection  of  the  scale,  and  the 
testimony  of  the  surveyor  so  given  is  competent 
evidence  as  to  the  quantity  of  loss  cut  or  driven, 
and,  if  not  contradicted,  is  oonclnsive. 

[Eld.  Note.— For  cases  in  point,  see  Oent.  Dig. 
vol.  50,  Witnesses,  »  874-^2.] 


3.  Loos  AND  Logging— Tolls— Contracts. 

Whpu  a  dam  and  improvement  company  is 
authorized  to  collect  tolls  on  logs  driven  over  its 
dams  at  a  rate  "not  exceeding  fifteen  cents  per 
thousand  feet  stumpage  scale,"  and  such  com- 
pany and  the  owner  of  the  logs  driven  over  such 
dams  did  not  expressly  agree  upon  a  surveyor  or 
scaler  to  determine  toe  quantity  of  logs  driven 
over  snch  dams,  it  must  be  deemed  that  there 
was  an  implied  contract  that  they  would  be 
bound  by  a  scale  made  in  accordance  with  the 
method  customarily  adopted  by  surveyors  or 
scalers,  and  between  landowners  and  operators, 
and  recognized  as  the  stumpage  scale. 

4.  Same— Lien  ron  Tolls. 

When  by  its  charter  a  dam -and  improre* 
ment  company  is  given  a  ilea  for  tolls  on  logs 
driven  down  a  stream  which  such  company  Is 
authorized  to  improve  "for  the  pnriwse  of  facili- 
tating the  driving  of  logs  and  other  lumber  down 
the  same,"  the  party  whose  interest  is  directly 
affected  by  such  lien  must  Iw  considered  liable 
for  such  tolls. 

fEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  33,  Logs  and  Logging,  i  87.] 

6.  AssianuENTa— RiaETB  and  Liabilities  of 

ASSIONES. 

When  a  contract  or  permit  for  catting, 
hauling,  or  driving  logs  has  been  assigned,  the 
assignee  becomes  a  party  in  interest,  and  his 
rights  under  the  contract  are  subject  to  the  con- 
ditions and  burdens  of  the  contract. 

6.  Loos  AND  LOOOINQ— DbIVINO— TOLUB. 

When  a  dam  and  improvement  company, 
authorized  by  its  charter  to  collect  tolls  for  logs 
and   other   lumber  driven   down  a  stream   im- 

g roved  by  it,  undertakes  to  collect  such  tolls,  it 
I  mainly  a  question  of  fact  whether  or  not  tlie 
improvements  made  by  the  company  have  facili- 
tated the  driving  of  logs.  If  tne  improvements 
are  of  little  value,  and  there  is  no  substantial 
compliance  with  the  terms  of  its  charter,  such 
company  cannot  maintain  an  action  for  the  col- 
lection of  tolls :  but  if  the  improvements  are 
substantial,  and  facilitate  the  driving  of  logs, 
then  the:^  are  sufficient  to  comply  with  the  con- 
dition anon  which  toil  may  be  demanded,  al- 
though It  might  be  possible  for  the  owner  or 
driver  of  the  logs  to  drive  the  same  at  times 
without  the  aid  of  Improvements. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  33,  Liogs  and  Logging,  {  36.] 

(Official.) 

Report  from  Supreme  Judicial  Court,  Pen- 
obscot County. 

Action  by  the  Madunkeunk  Dam  &  Im- 
provement Company  against  F.  E.  Allen 
Clothing  Company.  Reported  to  the  law 
court  for  determination.  Judgment  for  plain- 
tiff. 

Assumpsit  on  account  annexed  brought  by 
the  plaintiff,  a  corporation  organized  under 
the  provisions  of  cliapter  315,  p.  486,  of  the 
Private  and  Special  Laws  of  1903,  against  the 
defendant,  also  a  corporation,  to  recover  tolls 
on  2,000,000  feet  of  poplar  and  spruce  logs  at 
16  cents  per  1,000  feet 

Tried  at  the  January  term,  1006,  of  the 
Supreme  Jadicial  Coor^  Penobscot  county. 
At  the  conclusion  of  the  evidence,  the  case 
was  "reported  to  the  law  court  for  determina- 
tion upon  so  much  of  the  evidence  as  is  legal- 
ly admissible." 

The  case  appears  in  the  opinion. 

Argued  before  WISWELL,  C.  J.,  and  EM- 
ERY, WHXTEHOUSE,  SAVAGE.  PSABODT, 
and  SPEAR,  JJ.  d  git  zed  by  V^OOglC 
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W.  B.  Pelrce  and  B.  L.  Fletcher,  for  plain- 
tiff. W.  H.  Powell  and  Martin  &  Cook,  for 
defendant. 

PBABODY,  J.  Tbls  was  an  ac^on  of  as- 
sumpsit brought  by  the  plaintiff,  a  corpora- 
tion organized  under  the  laws  of  Maine, 
against  the  defendant,  also  a  Maine  corpora- 
tion, to  recover  on  account  annexed  tolls  on 
2,000,000  feet  of  poplar  and  spruce  logs  at 
16  cents  per  1,000  feet,  ^00. 

The  case  is  before  this  court  on  report. 
The  organization  of  the  plaintiff  corporation 
under  chapter  315,  p.  465,  of  the  Private 
Laws  of  Maine  of  1903,  and  the  rate  of  toll 
at  15  cents  per  1,000  is  admitted. 

The  defense  put  in  issue  three  material 
propositions  necessary  for  the  plaintiff  to  es- 
tablish In  order  to  entitle  it  to  recover  under 
the  act  of  Its  iqcorporation: 

1.  The  Quantity  of  logs  which  are  the  sub- 
ject of  the  tolls  must  be  proved  by  competent 
evidence.  The  defendant  contends  that  no 
admissible  evidence  was  offered  on  this  point. 
By  the  act  of  incorporation,  the  plaintiff  was 
"authorized  to  erect  and  maintain  dams, 
sluices,  and  side  dams  on  the  Madunlseunk 
stream  In  the  county  of  Penobscot  and  its 
tributaries,  to  remove  rocks  therefrom  and 
to  widen,  deepen  and  otherwise  improve  said 
stream  and  its  tributaries  for  the  purpose  of 
facilitating  the  driving  of  logs  and  other  lum- 
ber down  the  same."  Its  charter  conferred 
upon  it  also  authority  to  demand  and  re- 
ceive a  toll  upon  all  logs  and  other  lumber 
which  passed  over  or  through  its  dams  and 
other  improvements,  not  to  exceed  15  cents 
per  1,000  feet,  stumpage  scale,  or  when  such 
logs  or  other  lumber  have  not  been  scaled 
for  stumpage,  by  the  scale  rendered  at  the 
place  of  destination,  and  gave  it  a  lien  there- 
on to  be  enforced  by  attachment,  to  continue 
for  90  days  after  the  logs  and  lumber  arriv- 
ed at  their  destination.  The  logs  specified  in 
the  writ  were  cut  from  land  of  O.  S.  Town- 
send,  J.  M.  Pierce,  owners  of  fourteen-six- 
teenths,  and  Engel  and  McNulty,  owners  of 
two-sixteenths.  A  stumpage  scale  was  made 
for  them  by  Joseph  J.  Porter,  a  scaler  of  lum- 
ber. The  logs  were  hauled  by  E.  W.  Annis, 
who  landed  most  of  them  on  the  ice,  leaving 
a  few  only  on  the  bank  of  the  Madunkeunk 
stream.  The  scale'  was  made  there,  and 
Francis  M.  Burr,  the  assistant  of  Porter,  un- 
der his  direction  counted  and  scaled  the  logs, 
and  Porter  went  there  three  different  times 
and  tested  his  scales.  The  assistant  kept  on 
shingles  a  record  of  the  nmnber  of  logs  and 
the  number  of  feet  each  log  scaled  for  his 
superior  to  see,  and  he  also  bad  a  book  in 
which  he  kept  his  daily  records,  where  they 
were  put  down  from  time  to  time.  Mr.  Por- 
ter retained  the  book,  and  from  It  he  made 
up  the  final  figures  for  his  scale  bills.  He 
sent  a  scale  bill  so  made  to  each  of  the  land- 
owners by  whom  he  was  employed  to  make 
the  stumpage  scale,  and  mailed  one  also  to 


the  treasurer  of  the  F.  E.  Allen  Clothing  Com- 
pany, E.  F.  Gellison,  Bangor,  at  his  request. 
The  returns  he  made  show  990,720  feet  of 
logs,  and  1,650  cords  scaled  by  the  cord,  reck 
oned  at  2  cords  to  the  1,000  feet,  a  total  of 
1,815,720  feet  of  lumber.  The  scaler  testi- 
fies that  he  had  been  a  scaler  of  lumber 
about  18  years,  and  in  scaling  this  lumber  he 
followed  the  usual  manner  of  himself  and 
other  scalers  in  scaling  for  stumpage. 

The  scale  bill  of  a  surveyor  agreed  upon 
between  the  parties  in  a  logging,  log-driving, 
or  similar  transaction  requiring  a  survey  is, 
in  the  absence  of  fraud,  binding  upon  them 
(Haynes  v.  Hayward,  41  Me.  488;  Bailey  v. 
Blancbard,  62  Me.  168),  and  the  survey  book 
Is  evidence  of  the  scale  (Whitman  v.  Freese, 
23  Me.  212;  Fornette  et  al.  v.  Oarmicbael,  41 
Wis.  200). 

The  scale  book,  though  kept  and  made  up 
by  bis  assistant  acting  under  his  direction, 
inspected  and  retained  by  him,  may  be  used 
by  Mr.  Porter  to  refresh  his  recollection  of 
the  stumpage  scale,  and  his  testimony  so 
given  is  competent  evidence  as  to  the  quan- 
tity of  logs  In  question.  If  the  plaintiff  and 
the  defendant  did  not  expressly  agree  upon 
a  scaler,  as  the  act  of  Incorporation  bases 
the  toll  the  corporation  was  authorized  to 
collect  on  logs  driven  over  its  dams  and  im- 
provements on  the  stumpage  scale.  It  must 
be  deemed  that  there  was  an  Implied  con- 
tract that  they  should  be  bound  by  a  scale 
made  in  accordance  with  the  method  cus- 
tomarily adopted  by  scalers  and  between 
landowners  and  operators  and  recognized  as 
the  Btumpagre  scale.  Smith  ▼.  Kelley,  43 
Mich.  890,  5  N.  W.  487;  Peterson  v.  Ander- 
son, 44  Mich.  441,  7  N.  W.  66.  The  scale 
proved  by  the  uncontradicted  testimony  of 
the  surveyor  must  be  regarded  as  proving 
the  amount  of  toll  to  be  paid  by  the  defend- 
ant. If  otherwise  liable. 

2.  That  the  defendant  was  liable  as  the 
party  in  Interest  to  pay  the  tolls  on  the  logs. 
The  defendant  contends  that  Edward  W. 
Annls  should  have  been  made  the  party  de- 
fendant. As  the  charter  gave  the  plaintlft  a 
lien  on  logs,  the  party  whose  Interest  would 
be  directly  affected  by  such  a  lien  must  be 
considered  liable  for  the  tolls.  The  evidence 
shows  that  a  c<»tract  for  the  stumpage  of 
pine,  fir,  spruce,  and  cedar  logs  was  made 
with  the  landowners  and  Edward  W.  Annis, 
on  the  6th  day  of  September,  1004,  which 
was  to  be  fulfilled  on  the  part  of  Annis  on 
or  before  the  Ist  day  of  June,  1906;  the  logs 
were  "all  to  be  landed  in  a  suitable  place 
and  manner  for  scaling,  so  as  to  be  easily 
counted  and  scaled  by  the  scaler,  who  shall 
be  appointed  by  the  porties  of  the  first  port, 
and  whose  scales  shall  be  final  and  binding 
between  the  parties  hereto."  Another  con- 
tract for  the  sale  and  delivery  of  poplar  logs 
was  made  on  the  4th  day  of  May,  1901,  be- 
tween £}dward  W.  Annis  and  the  Penobscot 
Mechanical  Fiber  Company: 
Digitized  I 
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be  delivered  by  Annis  during  the  rafting  sea- 
son of  1905,  and  were  to  be  measured  by  some 
competent  surveyor  when  so  delivered,  to  be 
appointed  and  paid  by  the  company.  Both 
these  contracts  were  assigned  to  the  defend- 
ant, the  first  October  1,  19<M,  and  the  second 
August  18,  1904.  Whatever  may  have  been 
the  purpose  of  the  assignments,  the  defend- 
ant became  In  fact  the  party  in  Interest,  and 
its  rights  under  the  contract  are  subject  to 
their  conditions  and  burdens.  In  the  nature 
of  the  case,  and  by  the  obligations  the  as- 
signee assumed,  it  was  necessary  to  float  the 
logs  down  the  Madunkeunk  stream,  and,  as 
it  received  the  benefit  of  the  facilities  fur- 
nished by  the  plalntifT  for  floating  the  logs. 
It  should  be  held  liable  for  the  tolls,  as  well 
as  for  other  bills  for  driving  the  logs  which 
it  paid.  Johnson  v.  Cranage,  4o  Mich.  14,  7 
N.  W.  188;  Bohanan  v.  Pope,  42  Me.  93.  The 
evidence,  direct  and  circumstantial,  shows 
that  this  was  the  understanding  of  the  de- 
fendant's managers.  The  treasurer  request- 
ed the  scale  bill,  directed  the  logging  opera- 
tions, furnished  teams  for  hauling  the  logs 
In  question,  and  communicated  with  the 
plaintiff  in  reference  to  the  payment  of  the 
tolls,  from  which  It  dearly  appeared  that  it 
did  not  deny  that  the  defendant  was  the 
party  in  interest,  but  questioned  the  right 
of  the  plaintiff  to  recdve  toll  on  the  logs. 

This  brings  the  discussion  of  the  case  to 
the  remaining  ground  of  defense. 

3.  That  the  improvements  made  by  the 
plaintiff  facilitated  the  driving  of  logs.  This 
is  mainly  a  question  of  fact  to  be  determined 
by  the  nature  and  extent  of  the  improve- 
ments. The  only  question  of  law  Involved 
has  relation  to  the  degree  of  perfection  In 
the  Improvements  necessary  to  give  the  plain- 
tiff the  right  to  exercise  the  franchise  and 
to  claim  its  benefits.  If  the  improvements 
were  of  little  value,  there  being  no  compli- 
ance with  its  charter,  the  plaintiff  cannot 
maintain  the  action.  Improvement  Co.  v. 
Brown,  77  Me.  41.  But  If  they  were  snbstan- 
tial  and  facilitated  the  driving  of  logs,  al- 
though It  might  have  been  possible  for  the 
owner  or  driver  to  float  the  logs  at  times 
without  the  aid  of  the  improvements,  they 
were  suflJcient  to  comply  with  the  condition 
upon  which  toll  may  be  demanded.  Genesee 
Park  Improvement  Co.  y.  Ives.  144  Pa.  114, 
28  Atl.  887,  13  L.  R.  A.  427.  There  is  testi- 
mony somewhat  negative  In  character  which 
tends  to  show  that  there  was  little  Improve- 
ment, In  the  facilities  for  floating  logs  down 
the  Madunkeunk  stream  and  its  tributaries, 
by  any  work  done  by  the  plaintiff;  but  there 
is  clearly  a  preponderance  of  the  evidence 
proving  that  important  Improvements  had 
been  made  by  the  plaintiff,  in  the  removal  of 
rocks,  widening  and  deepening  the  stream, 
improving  and  erecting  dams,  and  construct- 
ing and  maintaining  piers  and  dams,  before 
the  logs  in  question  were  floated  down  the 
stream.    Accordingly,  we  find  that  the  plain- 


tiff has  sustained  the  burden  of  proof  upon 
these  propositions  by  competent  evidence. 

Judgment  for  plaintiff  for  $272,86  and  in- 
terest from  the  date  of  the  writ 


(102  Me:  251) 

TOUNG  V.  CHANDLER. 

(Supreme  Judicial  Court  of  Maine.     Dee.  IB, 
1906.) 

1.  TBIAI/— DlBECTION    OF    VEBDICT. 

At  a  jury  trial  tlie  presiding  justice  is 
authorized  to  direct  a  verdict  for  either  party 
when  a  contrary  verdict  could  not  be  sustained 
by  the  evidence. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  }{  376-380.] 

2.  Same. 

Also,  if  a  plaintiff's  evidence,  when  taken 
to  be  true,  is  not  sufficient  to  make  out  a  prima 
facie  case,  the  presiding  justice  may  direct  a 
verdict  for  the  defendant. 

[Eld.  Note.— For  cases  in  point,  see  Oent.  Dig. 
vol.  46,  Trial,  §§  381-389.] 

S.  Samk. 

But   when  different  conclusions  might  he  ' 
drawn   from   the  evidence   by  different  minds, 
then  the  evidence  should  be  submitted  to  the 
jury. 

(Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  46,  Trial,  S§  338-341.] 

4.  FixTUBES  —  What  CoNSTTrtJTEB  Past  of 

REAT.TT— ANNKXATION   BY   LICENSEE. 

Where  a  structure  is  affixed  to  the  premises 
of  another  by  a  temporary  occupant  thereof  or 
by  a  licensee,  it  Is  deemed  temporary  in  its 
purpose,  and  not  part  of  the  realty. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  23,  Fixtures,  H  1-14.] 

5.  Saux— RiQHTs  OF  SrrBSEqnsNT  PtreoHAs- 

EKS. 

Annexations  with  the  consent  of  the  own- 
er or  mortgagee  of  the  realty,  made  by  a  bare 
licensee,  are  presumed  to  be  removable  and  to 
remain  the  property  of  the  one  annexing,  in  the 
absence  of  tacts  indicating  a  contrary  inten- 
tion, even  against  a  snlraequent  purchaser  with- 
out notice. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  23,  Fixtures,  S  19.1 

6.  Same— AoBGEMENT  of  Pabties. 

By  agreement  between  the  owner  or  mort- 
gagee of  the  realty,  personal  proi>erty  may  re- 
tain its  status  after  annexation,  and  such  agree- 
ment or  intention  may  I>e  inferred  by  circum- 
stances. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol  23,  Fixtures,  §§  3,  32-41.] 

7.  Same— Fix-tubes  as   Betweeit   IjANDi/)bd 
AND  Tenant. 

As  to  what  are  fixtures,  substantially  the 
same  rules  prevail  between  grantor  and  grantee 
as  i>etween  mortgagor  and  mortgagee,  but  dif- 
ferent rules  apply  in  relation  to  landlord  and 
tenant  from  considerations  of  public  policy 
and  because  of  the  temporary  nature  of  the 
tennre. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  23,  Fixtures,  {8  22,  44r«S.] 

8.  Same. 

In  the  case  at  bar  the  plaintiff  purchased 
from  James  Fyles,  Sr.,  a  greenhouse  with  Its 
contents,  consisting  of  potted  plants,  and  plants 
maturely  grown,  but  not  severed  from  the  soil, 
and  loam  prepared  for  gardening  purposes. 
The  greenhouse  had  been  removed  by  the  vendor 
from  its  original  location  and  placed  on  posts 
upon    land    Delonging   to   his   son,   3MMm   Qj^ 
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Fyles,  with  his  consent,  and  had  attached  it  to 
the  bam,  through  which  he  cut  a  door  and  in 
the  cellar  of  which  he  had  set  up  a  boiler  and 
connected  pipes  into  the  greenhouse  for  heating 
the  same,  and  subsequently  be  aad  his  son  car- 
ried on  business  as  florists,  using  the  green- 
house in  connection  therewith.  The  land  on 
which  thi^  structure  was  erected  had  been  pre- 
viously mortgaged  by  James  O.  Fyles  to  the 
defendant  The  mortgage  was  subsequently  fore- 
closed and  the  equity  purchased  by  the  defend- 
ant, and  James  Fylea  and  son  became  his  ten- 
ants at  will  until  their  tenancy  was  terminated 
by  notice  immediately  before  the  date  of  the  al- 
leged trespass.  The  plaintiff  liad  already  re- 
moved the  plants  whicn  had  been  in  the  green- 
house, and  bad  taken  down  the  structure.  He 
was  m  the  act  of  removing  the  glass  frame* 
when  the  defendant  ordered  him  not  to  remove 
bis  property.  The  plaintiff  testified  that  the 
defendant  ordered  him  to  remove  nothing  ^f rom 
the  premises.  The  defendant  testified  that  he 
forbade  the  removal  of  anything  which  was  a 
part  of  the  realty,  and  that  his  interference 
was  confined  to  the  class  of  property  which  the 
plaintiff  was  at  the  time  removing. 

Held :  (1)  That  the  evidence  should  have  been 
snbmitted  to  the  jury. 

(2)  That  the  greenhouse  was  a  part  of  the 
.  realtyjsnd  belonged  to  the  defendant. 

^)  That  the  plants  in  the  pots  and  fertilized 
loam  remaining  on  the  premises  at  the  termina- 
tion of  the  tenancy  were  not  of  the  nature  of 
fixtures,  but  movable  personal  proper^. 

(4)  Tn^t  the  stock  plants  which,  tnongb  ma- 
tured, had  not  been  severed  from  tJie  soil,  were 
emblements,  and  the  tenant  or  his  vendee  had 
the  right  to  remove  them  during  the  term,  or 
within  a  reasonable  time  after  Its  termination. 

Bryant  v.  Pennell.  61  Me.  IC®,  14  Am.  Rep. 
550,  distinguished. 

[Bd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  23,  Fixtures,  H  23-31.] 

(OfBcial.) 

Exc^Ions  from  Supreme  Judicial  Oonrt, 
Cumberland,  County. 

Action  by  Albert  A.  Young  against  James 
B.  Chandler.  A  verdict  was  directed  for  de- 
fendant, and  plaintiff  brings  exertions.  B2z> 
ceptlouB  sustained. 

Action  of  trespass.  The  writ  contained 
three  counts.  The  first  count  alleged  tbe  de- 
taining with  force  and  arms,  by  the  defend- 
ant, of  certain  goods  and  chattels,  consist- 
ing of  greenhouse  frames,  plants,  loam,  and 
compost,  property  of  the  plaintiff,  from  the 
plaintiff's  possession.  The  second  count  al- 
leged tbe  conversion  by  the  defendant  of  tbe 
goods  and  chattels  described  In  tbe  first 
count.  The  third  count  alleged  tbe  forcible 
taking  and  carrying  away  by  tbe  defendant 
of  tbe  same  goods  and  chattels. 

Tbe  writ  was  sued  out  of  tbe  superior 
court,  Cumberland  county.  Plea,  the  gener- 
al issue.  Tried  at  the  February  term,  1906, 
of  said  court.  At  tbe  conclusion  of  the  plaln- 
tifTs  testimony,  tbe  presiding  justice,  on  mo- 
tion of  the  defendant,  directed  the  Jury  to 
return  a  verdict  for  tbe  defendant  To  tbls 
Instruction  the  plaintiff  excepted. 

Tbe  case  Is  fully  stated  In  the  opinion. 

Argued  before  WISWELL,  C.  J.,  and 
WHITEHOUSE,  SAVAGE,  POWERS,  PEA- 
BODY,  and  SPEAR,  JJ. 

Dennis  A.  Meaber,  for  plaintiff.  L.  L. 
Hight  and  H.  F.  Sweetser,  for  defendant. 


PEABODT,  J.  This  was  an  action  of  tres- 
pass commenced  by  writ  declaring  under 
three  counts,  the  first  alleging  tbe  detaining, 
with  force  and  arms,  by  the  defendant,  of 
certain  goods  and  chattels,  consisting  of  green- 
bouse  frames,  plants,  loam,  and  compost, 
property  of  tbe  plaintiff,  from  his  possession; 
the  secQnd,  tbe  conversion  of  the  goods  and 
chattels  described  in  the  first  count ;  and  tbe 
third,  the  forcible  taking  and  carrying  away 
of  the  same  property. 

After  the  evidence  of  botb  the  plaintiff  and 
defendant  was  presented,  the  presiding  Jus- 
tice, on  motion  of  the  defendant's  counsel, 
directed  tbe  Jury  to  render  a  verdict  for  the 
defendant  To  this  instruction  the  plaintiff 
excepted,  and  upon  his  exception  the  case  is 
before  tbe  law  court 

At  a  Jury  trial  tbe  presiding  Justice  Is 
authorized  to  direct  a  verdict  for  either  party 
when  a  contrary  verdict  could  not  be  sus- 
tained by  tbe  evidence  (Bank  ▼.  Sargent,  85 
Me.  349,  27  Atl.  192.  36  Am.  St  Rep.  376 : 
Bennett  t.  Talbot  90  Me.  229,  38  Atl.  112; 
Coleman  v.  Lord,  96  Me.  192,  52  Atl.  645; 
Thompson  t.  Missouri  Pacific  R.  R.  Co.,  51 
Neb.  527,  71  N.  W.  61 ;  Stem  v.  Frommer,  30 
N.  Y.  Supp.  1067,  10  Misc.  Rep.  219),  or  If 
tbe  plaintiff's  evidence,  when  taken  to  be 
true,  is  not  suflScIent  to  make  out  a  prima 
fade  case,  tbe  court  may  properly  direct  a 
verdict  for  tbe  defendant  (Heatb  ▼.  Jaquith. 
68  Me.  433;  Co-operative  Soc  v.  Thorpe,  91 
Me.  64,  89  Atl.  283;  Jewell  v.  GagnC,  82  Me. 
430,  19  Atl.  917).  But  when  the  case  Is 
doubtful,  and  when  different  conclusions  might 
be  drawn  from  tbe  evidence  by  different 
minds,  tbe  facts  should  be  submitted  to  tbe 
Jury.  Lubrs  v.  Brooklyn  Heights  R.  R.  Co. 
(Sup.)  42  N.  Y.  Supp.  606,  11  App.  Dlv.  178. 

The  plaintiff  contends  that  be  bad  the  title 
and  right  of  possession  to  all  property  speci- 
fied in  tbe  writ  and  that  the  defendant  forci- 
bly took  and  withheld  it  from  him;  and  tbe 
defendant  claims  that  a  portion,  at  least  of 
the  property  was  bis  as  part  of  the  realty, 
he  having  acquired  title  thereto  by  accession, 
which  alone  he  withheld  from  the  defend- 
ant at  the  time  of  the  alleged  trespass. 

There  are  four  classes  of  property  which 
are  tbe  subject-matter  of  this  action.  Tbe 
material  which  bad  entered  into  tbe  con- 
struction of  a  greenhouse  which  James  Fyles, 
who  was  a  fiorist  bad  placed  on  land  then 
owned  by  his  son,  James  G.  Fyles,  with  bis 
consent  potted  plants,  growing  stock  plants, 
and  loam  and  compost  prepared  for  garden- 
ing purposes.  The  correctness  of  the  iniling 
directing  a  verdict  d^>ends  upon  two  prop- 
ositions: (1)  Whether  tbe  evidence,  that  sub- 
mitted by  the  plaintiff  being  taken  as  true, 
shows  prima  facie  that  the  defendant  forcibly 
took  and  withheld  from  tbe  plaintiff,  and  con- 
verted, or  took  and  carried  away,  any  of  this 
property ;  (2)  whether  such  evidence  so  proves 
that  tbe  plaintiff  at  the  time  of  the  alleged 
taking  had  title  and  the  right  of  possession 
to  any  part  thereof. 
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It  appears  that  In  September,  1906,  the 
plaintiff  purchased  from  James  Fylea,  Sr^  a 
greenhoiise  with  Its  contents,  consisting  of 
potted  plants,  and  plants  maturely  grown, 
Imt  not  severed  from  the  soil,  and  loam  pre- 
pared for  gardening  purposes.  The  green- 
house had  been  removed  by  the  vendor  from 
Its  original  location,  and  placed  on  posts  ui>- 
on  land  belonging  to  his  don,  James  O.  Fyles, 
with  his  consent,  and  had  attached  It  to  the 
bam,  through  which  he  cut  a  door,  and  In 
the  cellar  of  which  he  bad  set  up  a  boiler 
and  connected  pipes  Into  the  greenhouse  for 
heating  the  same,  and  subsequently  he  and 
his  son  carried  on  business  as  florists,  using 
the  greenhouse  in  connection  therewith.  The 
land  on  which  tUa  structure  was  erected  had 
been  previously  mortgaged*  by  James  G.  Fyles 
to  the  defendant  The  mortgage  was  subse- 
quently foreclosed  and  the  equity  purchased 
by  the  defendant,  and  James  Fyles  and  son 
became  his  tenants  at  will  until  their  tenancy 
was  terminated  by  notice  Immediately  before 
the  date  of  the  alleged  trespass.  The  plain- 
tiff had  already  removed  the  plants  which 
had  been  in  the  greenhouse  and  had  taken 
down  the  structure.  He  was  In  the  act  of 
removing  the  glass  frames  when  the  defend- 
ant ordered  him  not  to  remove  his  property. 
The  plaintiff  testifies  that  he  was  ordered  to 
remove  nothing  from  the  place,  and  the  de- 
fendant testifies,  In  effect,  that  be  forbade 
the  removal  of  any  which  was  a  part  of  the 
realty,  and  that  his  Interference  was  con- 
fined to  the  class  of  property  which  the  plain- 
tiff was  at  the  time  removing.  The  plaintiff's 
theory  Is  somewhat  supported  by  the  testi- 
mony of  James  F^les  as  to  the  claim  of  the 
defendant  when  informed  of  the  sale  to  the 
plaintiff:  "He  said  everything  belonged  to 
him.  What  I  claimed  was  mine  he  said  be- 
longed to  bim  because  they  were  on  the 
place."  If  the  plaintiff  bad  the  right  to  un- 
derstand, from  the  words  and  acts  of  the  de- 
fendant, tliat  he  intended  to  take  and  de- 
tain from  him,  not  only  the  frame  of  the 
greenhouse,  but  the  other  property  specified 
In  the  writ,  there  was  no  technical  neces- 
sity for  him  to  make  any  specific  demand  be- 
fore bringing  bis  action;  the  words  and  acts 
being  equivalent  to  the  defendant's  exercise 
of  control  over  the  property  inconsistent  with 
the  plalntifTs  possessory  and  property  rights 
therein.  At  least.  It  is  not  clear  that  his 
Inference  was  not  warranted,  and,  if  his 
right  of  action  depended  upon  this  point 
alone.  It  should  have  been  submitted  to  the 
lory;  but  we  must  still  decide  whether  the 
plaintiff  owned  any  of  the  classes  of  property 
specified  In  the  writ  as  against  the  proprietor 
of  the  land  at  the  time  of  the  allied  tres- 
pass. 

Where  a  structure  is  affixed  to  the  premises 
of  another  by  a  temporary  occupant  thereof, 
or  by  a  licensee,  It  Is  deemed  temporary  in  Its 
purpose  and  not  part  of  the  realty.  Berwick 
T.  Fletcher,  41  Mich.  626,  8  N.  W.  162,  32 
tin.  R^.  170;   (yDonnell  r.  Burroughs,  66 


Minn.  81,  66  N.  W.  679;  Help's  Appeal,  62 
Pa.  28, 1  Am.  Bep.  872;  Andrews  v.  Auditor, 
28  Grat  (Va.)  116. 

Annexations  with  the  consent  of  the  owner 
or  mortgagee  of  the  realty,  made  by  a  bare 
llc«i8ee,  are  presumed  to  be  removable  and 
to  remain  the  property  of  the  one  annexing, 
In  the  absence  of  facts  indicating  a  contrary 
Intention,  even  against  a  subsequent  pur- 
chaser withont  notice  (Nelson  v.  Howlson, 
122  Ala.  673,  25  South.  211;  Fisher  et  al. 
▼.  Johnson  at  al.,  106  Iowa,  181,  76  N.  W.  658; 
Sagar  v.  Ekikert,  3  III.  App.  412;  Walton  T. 
Wray,  54  Iowa,  531,  6  N.  W.  742),  also  by 
agreement  between  the  owner  of  personal 
property  and  the  owner  or  mortgagee  of  the 
realty  personal  property  may  retain  its  status 
after  annexation  (Smith  v.  Odom,  68  Ga.  499; 
Marshall  v.  Bachfelder,  47  Kan.  442,  28  Pac. 
168;  Bandforth  v.  Jackson,  150  Mass.  149, 
22  N.  E.  634;  Peaks  v.  Hutchinson,  96  Me. 
530,  53  Ati.  38;  Russell  v.  Richards,  10  M& 
429,  26  Am.  Dec.  254;  Tapley  v.  Smith.  18 
Me.  12;  Hllbome  t.  Brown  et  al.,  12  Me. 
162;  Salley  v.  Robinson,  96  Me.  474,  62  Atl. 
930,  90  Ain.  St  Rep.  410;  Readfield  Telephone, 
etc.,  Co.  v.  Cyr,  95  Me.  287,  49  AU.  1047), 
and  such  agreement  or  intention  may  be  In- 
ferred from  circumstances  (19  Cyc.  1048, 1049). 

As  to  what  are  fixtures  substantially  the 
same  rules  prevail  between  grantors  and 
grantees  as  between  mortgagor  and  mor^- 
gees,  but  different  rules  apply  In  relation  to 
landlords  and  tenants  from  considerations 
of  public  policy  and  because  of  the  tempo- 
rary nature  of  the  tenure.  Maples  v.  M11- 
lon,  81  Conn.  598;  Arnold  v.  Crowder,  81 
111.  66,  26  Am.  Rep.  260;  Bishop  v.  Bishop, 
11  N.  Y.  123,  62  Am.  Dec.  68. 

In  some  Jurisdictions  it  Is  held  that,  even 
without  their  consent  or  agreement,  the 
rights  of  prior  mortgagees,  they  having  part- 
ed with  nothing  on  the  faith  of  the  fixtures, 
are  subject  to  those  haying  rights  therein 
(Broaddus  ▼.  Smith,  121  Ala.  836,  26  South. 
34.  77  Am.  St  Rep.  61;  19  Cyc.  1051),  but  In 
others,  including  Maine,  It  Is  held  that  a  mort- 
gagor cannot  be  any  agreement  with  a  third 
party  diminish  the  rights  of  a  prior  mortga- 
gee (Ekstrom  ▼.  Hall,  90  Me.  186,  38  Atl.  106: 
Wight  V.  Gray,  73  Me.  297;  Meagher  v.  Hayes, 
152  Mass.  228,  26  N.  E.  106,  23  Am.  St  Hep. 
819;  Thompson  t.  Vinton,  121  Mass.  189; 
Fisk  y.  People's  Nat  Bank,  14  Colo.  App. 
21,  69  Pac.  63;  Watertown  Steam  Engine 
Co.  y.  Davis,  6  Honst.  [Del.]  192;  Fuller- 
Warren  Co.  v.  Harter,  110  Wis.  80,  85  N. 
W.  698,  68  L.  R.  A.  603,  84  Am.  St  Rep.  867; 
Dame  y.  Dame,  88  N.  H.  429,  76  Am.  Dec. 
105;  Tyson  y.  Post,  108  N.  Y.  217,  15  N.  E. 
816,  2  Am.  St  Rep.  409;  Jones  (m  Mort- 
gages, 429). 

If  the  defendant's  title  to  the  realty  had 
been  acquired  simply  by  his  deed  from  James 
Q.  Fyles,  by  whose  consent  the  greenhouse 
was  erected,  his  rights  would  have  been  sub- 
ject to  the  owner  of  the  fixture,  but  as  he  wn' 
the  mortgagee  of  the  realty  at  the  time  the 
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stractnre  was  erected  It  became  part  of  the 
mortgage  security,  and  by  foreclosure  he  be- 
came the  owner  by  accession,  In  accordance 
with  the  doctrine  recognized  in  Ekstrora  v. 
Hall,  supra,  unless  hla  consent  to  its  erection 
Is  shown.  There  seems  to  be  no  evidence  of 
his  consent,  and  no  fact  or  clrcvunstance 
from  which  any  agreement  on  his  part  may 
be  presimied  that  the  greenhouse  should  re- 
main personal  property  after  annexation. 

The  status  of  the  other  classes  of  personal 
property  described  in  the  writ  Is  to  be  de- 
termined by  the  more  liberal  rule  which  pre- 
vails between  landlord  and  tenant  The 
plants  In  pots  and  fertilized  loam  remaining 
on  the  premises  were  not  of  the  nature  of 
fixtures,  but  movable  property,  which  the 
florist  Iiad  the  same  right  \o  sell  as  was  bis 
admitted  right  to  sell  the  hothouse  plants. 
The  stock  plants,  which,  though  matured, 
had  not  been  severed  from  the  soil,  were 
emblements  which  the  tenant  or  bis  vendee, 
had  the  right  to  remove  during  the  term,  or 
within  a  reasonable  time  after  its  termina- 
tion. Davis  V.  Thompson,  18  Me.  209;  Cut- 
ler V.  Pope,  18  Me.  377.  As  to  this  clause 
of  property  the  case  is  to  be  distinguished 
from  Bryant  v.  Pennell,  61  Me.  108,  14  Am. 
Rep.  650,  where  the  mortgage  included  plants 
and  shrubs,  and  it  was  there  held  that  the 
cuttings  passed  to  the  mortgagee  by  acces- 
sion; bnt  these  plants  were  a  new  acquisi- 
tion of  property,  having  no  relation  to  any 
class  existing  at  the  time  the  mortgage  was 
given,  and  belonged  to  the  tenant  as  the 
fruits  of  his  Industry.  Cannon  v.  Matthews, 
75  Ark.  336,  87  S.  W.  428.  69  L.  R.  A.  827, 
112  Am.  St.  Rep.  64.  According  to  these 
views  the  case  should  have  been  submitted 
to  the  Jury.  Directing  a  verdict  for  the  de- 
fendant was  error  prejudicial  to  the  plaintiff. 

Bxceptitons  sustained. 


a02  M9.   263)  > 

PENOBSCOT  LOG  DRIVING  CO.  v.  WEST 

BRANCH  DRIVING  &  RESERVOIR 

DAM  CO.  et  al. 

(Supreme  Judicial   Court  of   Maine.    Dec.   17, 
1906.) 

Wateb  CoxTBSEB—DETBnTioN— Rights  or  Dau 

COUPART. 

The  West  Branch  Driving  &  Reservoir  Dam 
Company,  the  original  defendant,  was-  incorpo- 
rated by  an  act  of  the  Legislature  approved 
March  13.  1903  (Priv.  Laws  1903.  p.  277.  c. 
174).  By  its  act  of  incorporation  the  company 
was  given  the  right  to  exercise  the  power  of 
eminent  domain  for  the  purpose  of  taking  cer- 
tain real  estate,  dams,  and  other  property  of  the 
Penobscot  Log  Driving  Company,  the  plaintiff, 
and  it  was  therein  provided  that  when  the  West 
Branch  Company  had  acquired  the  property  of 
the  old  company,  enumerated  in  the  act,  that 
"all  the  powers,  rights  and  privileges  of  the 
Penobscot  Log  Driving  Company  pertaining  to 
the  driving  of  logs  and  the  improving  of  the 
West  Branch  of  the  Penobscot  river  above  the 
head  of  Shad  Pond  on  said  West  Branch  but 
not  below  the  head  of  said  Shad  Pond  shall  be 
and  become  the  powers,  rights  and  privileges  of 
the  West  Branch  Driving  and  Reservoir  Dam 
Company,  and  all  the  duties  of  said  Penobscot 


Log  Driving  Company  pertaining  to  the  driving 
of  logs  between  the  head  of  Chesuncook  Lake 
and  the  head  of  Shad  Pond  shall  be  and  become 
the  duties  of  said  West  Branch  Driving  and 
Reservoir  Company  which  shall  ti)ereafter  be 
holden  to  perform  said  duties  except  as  modi- 
fied by  the  provisions  of  this  act." 

Section  10  (page  281)  of  the  act  of  incorpora- 
tion provides  iu  part  as  follows:  "Said  company 
in  any  and  all  dams  which  may  be  owned  or 
controlled  by  it  ma^  store  water  for  the  use  of 
any  mills  or  machinery  which  may  use  West 
Branch  water,  subject  to  the  provision  that  da; 
and  night  throughout  the  year  the  flow  of  water 
down  the  West  Branch,  so  long  as  there  shaU 
be  any  stored  water  shall  not  be  less  than  two 
thousand  cubic  feet  per  second,  measured,"  etc. 

Section  15  (page  283)  of  the  act  of  incorpora- 
tion is  in  part  as  follows:  "After  said  West 
Branch  Driving  and  Reservoir  Dam  Company 
shall  have  delivered  the  rear  of  any  annual  drive 
of  logs  into  Sliad  Pond  in  manner  aforesaid  it 
shall  allow  to  flow  out  of  North  Twin  dam  at 
such  times  and  at  such  rates  of  discharge  as  the 
Penobscot  Log  Driving  Company  may  reqaest 
for  the  purpose  of  driving  aaid  logs  to  the  Pen- 
obscot boom  of  their  several  places  of  destina- 
tion above  said  boom,  water  equivalent  to  the 
amount  of  water  held  back  by  said  dam  as  now 
constructed  when  there  is  a  thirteen  foot  head 
at  said  dam  measured  from  the  bottom  of  the 
dam,  or  so  much  thereof  as  shall  be  called  for 
by  said  Penobscot  Log  Driving  Company  for 
said  purpose,  and  in  determining  the  quantity 
of  water  which  the  Penobscot  Log  Driving  Com- 
pany shall  l>e  entitled  to  request  for  driving  pur- 
poses, the  two  thousand  cubic  feet  per  second 
specified  in  section  ten  shall  be  considered  a 
part  thereof  at  such  times  and  at  such  times 
only  as  water  is  being  allowed  to  flow  from  said 
dam  at  the  instance  and  request  of  the  Penob- 
scot Log  Driving  Company." 

The  West  Branch  Company,  as  contemplated 
by  its  charter,  destroyed  the  old  dam  at  North 
Twin,  and  substituted  therefor  a  new  dam,  lo- 
cated a  short  distance  below  on  the  river.  While 
the  water  which  the  company  was  to  allow  to 
Sow,  by  the  charter,  was  from  this  new  dam,  the 
amount  of  water  to  be  allowed  to  flow  was  to 
be  measured  by  "the  amount  of  water  held  back 
by  said  dam  as  now  constructed  [that  is  the  old 
dam]  when  there  Is  a  thirteen  foot  head  at  said 
dam  measured  from  the  bottom  of  the  dam." 

Beld.  that  the  13-foot  bead  of  water  at  the 
old  dam  is  to  be  ascertained  by  measuring  from 
the  bottom  of  the  dam ;  not  from  the  flooring 
of  any  gates  through  the  dam,  nor  from  the  bot- 
tom of  any  part  of  the  structure,  nor  from  lie 
bottom  of  the  superstructure,  but  from  the  bot- 
tom of  the  whole  structure  of  the  dam. 

Also,  held,  that  to  ascertain  the  amonnt  of 
water  held  back  by  the  old  dam,  when  there  was 
a  13-foot  head  of  water  at  that  dam,  measured 
as  provided  by  said  section  15,  a  measurement 
must  l>e  taken  from  the  bottom  of  the  dam,  in 
the  thread  of  the  stream,  where  the  dam  rests 
upon  the  natural  bed  of  the  stream  and  holds 
back  water  by  reason  of  its  being  immediatelv 
above  the  natural  bed  of  the  stream.  The  equiv- 
alent of  that  amount  of  water  at  the  old  dam 
must  be  allowed  to  flow  from  the  new  dam  *^t 
such  times  and  at  such  rates  of  discharge  as 
the  Penobscot  Log  Driving  Ompany  may  re- 
quest for  the  purpose  of  driving  said  logs  to 
the  Penobscot  boom  or  their  several  places  of 
destination  above  said  boom."  In  determining 
this  quantity  of  water,  the  2,(X)0  cubic  feet  of 
water  per  second,  which,  by  section  10  of  the 
act,  must  I>e  allowed  to  flow  at  all  times,  may 
be  taken  Into  consideration  only  when  it  is  being 
allowed  to  flow  from  the  dam  at  the  instance 
and  request  of  the  Penobncot  Log  Driving  Com- 
pany. 

(Official.) 

Exceptions  from  Supreme  Judicial  Court, 

Penobscot  County.    At  Law.   ,      ^^^^.^ 
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Action  by  tbe  Penobscot  Log  Driving  CX>m- 
panr  against  the  West  Branch  Driving  &  Res- 
ervoir Dam  Company  and  others.  Decree  for 
defendants,  and  plaintiff  appeals  and  excepts 
to  the  ruling  of  the  court  Reversed  and 
rendered. 

BUI  in  equity,  the  substance  of  whldi  ap- 
pears in  the  opinion.  Heard  before  the  jus- 
tice of  the  first  Instance  on  bill,  answers,  and 
evidence.  After  the  hearing,  the  justice  sign- 
ed and  filed  a  decree  dismissing  the  bill  with 
one  biil  of  costs  for  the  defendant,  and  at 
the  same  time  filed  a  memorandum,  in  which 
lie  stated  that,  for  reasons  therein  given,  be 
had  made  this  ruling  pro  forma,  without  con- 
sideration of  the  merits  of  the  controversy 
between  the  parties.  The  plaintiff  then  ap- 
pealed from  this  decree  to  the  law  court,  as 
provided  by  statute,  and  also  took  exertions 
to  certain  rulings  made  on  the  hearing.  Xhe 
exertions  were  not  considered. 

The  case  fully  appears  In  the  opinion. 

Argued  before  WISWELL,  0.  J.,  and 
WHITEHOUSE,  SAVAQE,  POWERS,  PEA- 
BODY,  and  SPEAR,  JJ. 

P.  H.  Glllln  and  Orvllie  Dewey  Baker,  for 
plaintiff.  F.  H.  Appleton,  Hugh  R.  Chaplin, 
liOuis  C.  Stearns,  E.  C.  Ryder,  and  Charles 
F.  Woodard,  for  defendant 

WISWELL^  C.  J.  The  West  Branch  Driv- 
ing &  Reservoir  Dam  Company,  the  original 
defendant,  was  incorporated  by  an  act  of  the 
Legislature  approved  March  13,  1903  (Priv. 
Laws  1903,  p.  277,  a  174).  By  its  act  of 
incorporation  tbe  company  was  given  the 
right  to  exercise  the  power  of  eminent  do- 
main for  the  purpose  of  taking  certain  real 
estate,  dams,  and  other  property  of  the  Pen- 
3l>scot  Log  Driving  Company,  the  complain- 
ant, and  it  was  therein  provided  that  when 
the  West  Branch  Company  had  acquired  the 
property  of  the  old  company,  enumerated  in 
the  act  that  "all  the  powers,  rights  and 
privileges  of  the  Penobscot  Log  Driving  Com- 
pany pertaining  to  the  driving  of  logs  and  tbe 
improving  of  the  West  Branch  of  the  Penob- 
scot river  above  tbe  bead  of  Shad  Pond  on 
said  West  Branch  but  not  below  tbe  head  of 
said  Shad  Pond  shall  be  and  become  the  pow- 
ers, rights  and  privileges  of  the  West  Branch 
Driving  and  Reservoir  Dam  Company,  and 
all  tbe  duties  of  said '  Penobscot  Log  Driv- 
ing Company  pertaining  to  the  driving  of 
logs  between  the  head  of  Ghesuncook  Lake 
and  tbe  bead  of  Shad  Pond  shall  be  and  be- 
come tbe  duties  of  said  West  Branch  Driving 
and  Reservoir  Company  which  shall  there- 
after be  holden  to  perform  said  duties  ex- 
cept as  modified  by  the  provisions  of  this 
act" 

So  mnch  as  Is  material  of  section  10  (page 
281)  of  the  act  of  Incorporation  is  as  follows  \ 
"Said  company  in  any  and  ail  dams  which 
may  be  owned  or  controlled  by  It  may  store 
water  for  the  use  of  any  mills  or  machinery 
which  may  use  West  Branch  water,  subject 


to  the  provisions  that  day  and  night  throngh- 
ont  the  year  the  flow  of  water  down  the  West 
Branch,  so  long  as  there  shall  be  any  stored 
water  shall  not  be  less  than  two  thousand 
cubic  feet  per  second,  measured,"  etc 

By  section  15  (page  283)  of  this  act  it  was 
provided:  "After  said  West  Branch  Driving 
and  Reservoir  Dam  Ompany  shall  have  de- 
livered the  rear  of  any  annual  drive  of  logs 
into  Shad  Pond  In  the  manner  aforesaid  it 
shall  allow  to  flow  out  of  North  Twin  dam 
at  such  times  and  at  such  rates  of  discharge 
as  the  Penobscot  I<og  Driving  (Company  may 
request  for  tbe  purpose  of  driving  said  logs 
to  the  Penobscot  boom  or  their  several  places 
of  destination  above  said  boom,  water  equiva- 
lent to  the  amount  of  water  held  back  by 
said  dam  as  now  constructed  when  there  is 
a  thirteen  foot  head  at  said  dam  measured 
from  tbe  bottom  of  the  dam,  or  so  much 
thereof  as  shall  be  called  for  by  said  Penob- 
scot Log  Driving  Company  for  said  purpose, 
and  in  determining  the  quantity  of  water 
which  the  Penobscot  Log  Driving  Company 
shall  be  entitled  to  request  for  driving  pur- 
poses, the  two  thousand  cubic  feet  i>er  second 
specified  in  section  ten  shall  be  considered 
a  part  thereof  as  such  times  and  at  such 
times  only  as  water  is  being  allowed  to  flow 
from  said  dam  at  the  Instance  and  request 
of  the  Penobscot  Log  Driving  Company." 

The  defendant  corporation  was  duly  organ- 
ized, accepted  its  charter,  acquired  certain 
property  of  the  plaintiff  corporation,  to- 
gether with  all  the  powers,  rights,  and  privi- 
leges and  duties  of  the  latter  company  In  re- 
lation to  tbe  driving  of  logs  above  the  head 
of  Shad  Pond  on  the  West  Branch  of  the 
Penobscot  river;  but  the  plaintiff  corporation 
still  retained  tbe  power  and  duty  of  driving 
all  logs  from  the  bead  of  Shad  Pond  to  the 
Penobscot  boom. 

In  this  bill  In  equity,  filed  August  15,  1905. 
the  complainant  alleged,  among  other  things, 
and  In  addition  to  the  facts  already  stated, 
that  in  the  exercise  of  its  public  powers  and 
duties  In  the  then  log  driving  season  of  1905 
it  was  required  to  drive,  and  had  accepted 
and  undertaken  to  drive,  below  Shad  Pond  a 
large  quantity  of  logs  which  had  been  deliv- 
ered to  it  at  Shad  Pond  on  or  about  the 
5tb  day  of  August;  that  it  thereby  became 
tbe  duty  of  the  defendant,  under  Its  charter, 
to  allow  water  to  flow  out  of  the  North  Twin 
dam  in  accordance  with  the  requirement  of 
section  15  above  quoted;  that  although  the 
defendant  had  water  stored  at  its  various 
dams,  all  available  to  North  Twin  dam,  and 
all  within  Its  control,  more  than  sufficient  to 
comply  with  the  requirements  of  this  sec- 
tion, and  although  requested  by  tbe  com- 
plainant that  tbe  defendant  had 'refused  to 
allow  to  flow  out  of  the  North  Twin  dam  ei- 
ther the  full  amount  of  water  to  whldi  the 
complainant  was  entitled  or  such  parts  there- 
of as  the  complainant  had  from  time  to  time 
demanded,  to  tbe  great  injury  of  the  com- 
plainant in  the  performance  of  its  public  duty 
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of  completing  the  drive  to  the  Penobscot 
boom.  In  the  prayer  for  relief,  the  complain- 
ant aslced  for  a  temporary  and  permanent  in- 
junction to  restrain  the  defendant  corpora- 
tion and  Its  employes  from  further  holding 
ba<*  the  waters  of  the  West  Branch  then  or 
tliereafter  stored  or  STallable  to  its  North 
Twin  dam,  and  to  command  the  defendant 
to  allow  the  water  to  flow  continuously,  aa 
requested  by  the  complainant,  for  its  purpose 
to  the  full  extent  described  by  the  defendant's 
charter. 

A  preliminary  injunction,  as  prayed  for, 
was  shortly  after  ordered  to  be  issued  upon 
the  filing  by  the  complainant  of  the  statutory 
bond.  On  the  2eth  of  August,  1905,  an  ar- 
rangement was  made  between  the  complain- 
ant, the  defendant,  and  other  defendants 
who  had  intervened,  and  reduced  to  writing, 
wherein  the  parties  agreed  as  to  the  amoimt 
of  water  that  should  be  allowed  to  flow  from 
the  North  Twin  dam  during  the  year  1905, 
and  wherein  it  was  also  agreed,  upon  the  one 
band,  that  the  plaintiff  company  should  malie 
no  claim  for  damages  against  the  defendant 
company  for  its  refusal  to  deliver  water  from 
and  after  the  10th  of  August  up  to  the  date 
when  the  water  began  to  be  delivered  under 
the  terms  of  the  preliminary  injunction ;  and 
the  defendant,  and  the  other  corporations 
which  had  intervened,  upon  the  other  hand, 
agreed  that  they  would  make  no  claim  for 
damages  against  the  complainant  under  the 
statutory  Injunction  bond,  or  otherwise. 

The  case  came  on  for  final  hearing  before  a 
Justice  of  this  court  on  February  15,  1900, 
when  It  was  claimed  upon  the  part  of  the 
defendants  that  the  bill  could  no  longer  be 
sustained,  since  It  related  wholly  to  the  drive 
of  logs  of  1905,  and  asked  for  relief  only  in 
relation  to  the  logs  which  the  complainant 
was  then  engaged  in  driving  to  their  destina- 
tion, and  because,  prior  to  the  time  of  the 
hearing,  that  drive  had  been  entirely  con- 
cluded. Various  other  objections  to  the  main- 
tenance of  the  bill  were  made.  Thereupon, 
and  after  all  of  the  evidence  had  been  Intro- 
duced, the  complainant  offered  an  amend- 
ment to  the  bill,  which  was  allowed  by  the 
sitting  Justice,  who  ruled  that  no  new  answer 
or  demurrer  to  the  amended  bill  was  neces- 
sary or  would  be  allowed,  which  rulings  were 
made  snbject  to  the  defendant's  exceptions. 

By  this  amendment,  the  bill,  which  orig- 
inally related  wholly  to  the  1905  drive,  and 
in  which  relief  was  sought  with  reference  to 
the  completion  of  that  drive,  became,  in  sub- 
stance and  effect,  one  in  which  w«8  sought  a 
determination  of  the  respective  rights  and 
duties  of  the  parties,  depending  especially 
upon  a  con^]tructIon  of  the  defendant's  charter 
and  of  section  16  thereof,  above  quoted.  Aft- 
er the  hearing,  the  sitting  Justice  signed  and 
filed  a  decree  dismissing  the  bill  with  one 
bill  of  costs  for  the  defendants,  and  at  the 
same  time  filed  a  memorandum  in  which  he 
stated  that,  for  reasons  therein  given,  he  had 
made  this  ruling  pro  forma,  without  a  con- 


sideration of  the  merits  of  the  controversy 
between  the  parties.  The  case  comes  to  the 
law  court  upon  the  complainant's  appeai 
from  this  decree. 

In  view  of  our  conclusion,  we  deem  It  un- 
necessary to  consider  or  determine  the  defend- 
ants' exception  to  the  allowance  of  the  amend- 
ment, accompanied  with  the  ruling  that  no 
new  answer  would  l>e  allowed  to  the  amend- 
ed bill,  the  propriety  of  a  pro  forma  ruling 
when  a  case  is  heard  by  a  single  Justice,  or 
the  other  objections  made  by  tue  defmdants 
to  the  maintenance  of  the  bill  as  amended.  It 
is  sufficient  to  say  that,  as  to  the  original 
bill,  that  bill  might  have  bem  properly  dis- 
missed, since  the  whole  necessity  for  the  re- 
lief sought  had  terminated  prior  to  the  time 
of  the  final-  hearing,  and  since,  by  virtue  of 
the  agreement  between  the  parties,  no  ques- 
tion of  damages  remained  for  determination. 
Upon  the  other  hand,  we  have  no  question  as 
to  the  power  of  this  court  to  take  Jurisdiction 
of  a  bill,  the  purpose  of  which  is  to  have 
Judicially  ascertained  and  determined  the  re- 
spective rights  and  duties  of  the  parties  re- 
lating to  the  use  of  water  upon  a  navigable 
or  fioatable  stream,  when  such  water  has 
been  accumulated  by  a  dam  erected  under  a 
legislative  charter,  or  otherwise. 

Because  of  our  conclusion  as  to  the  merits 
of  the  controversy,  and  of  the  necessity  for 
an  early  and  authoritative  determination 
of  the  Important  question  involved,  we  ex- 
press no  opinion  as  to  the  proprie^  of  the 
allowance  of  an  amendment,  at  that  stage 
of  the  proceeding,  the  ruling  connected  there- 
with, or  as  to  other  objections  raised  by  the 
defendants,  but  come  to  a  consideration  of  the 
merits  of  the  case,  viz.,  the  construction  of 
section  15  of  the  defendant's  act  of  incor- 
poration. 

Prior  to  the  time  of  the  commencement  of 
this  bill,  the  West  Branch  Company,  as  con- 
templated by  Its  charter,  had  destroyed  the 
old  dam  at  North  Twin,  and  bad  substituted 
therefor  a  new  dam,  located  a  short  distance 
below  on  the  river.  While  the  water  which 
,  the  company  was  to  allow  to  flow,  by  the 
charter,  was  from  this  new  dam,  the  amount 
of  water  to  be  allowed  to  flow  was  to  be  meas- 
ured by  "the  amount  of  water  held  back  by 
said  dam  as  now  constructed  [that  is  the  old 
dam]  when  there  is  i^  thirteen  foot  head  at 
said  dam  measured  from  the  bottom  of  the 
dam."  The  complainant's  contention  is  that 
the  standard  of  measurement  of  the  water 
to  be  allowed  to  flow  is  a  13-foot  head  of 
water  at  the  old  dam  measuring  from  the 
bottom  of  the  deep  gates  through  that  dam ; 
that  the  Important  and  principal  part  of  the 
clause  specifying  the  amount  of  water  to  be 
allowed  to  flow  Is  the  expression,  "a  thirteen 
foot  head  at  said  dam,"  In  regard  to  the 
meaning  of  which  numerous  witnesses  were 
called  to  testify  at  the  hearing,  and  much 
is  said  In  regard  thereto  by  counsel  In  argu- 
ment.   Upon  the  other  hand,  the  contention  of 

the  defendants  is  that  these  words^ai^-ilfl^t- 
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ed  and  explained  by  tbe  following  language, 
"measured  from  the  bottom  of  the  dam"; 
that  this  means  the  bottom  of  the  whole 
stmctnre;  and  that  to  ascertain  the  13-foot 
bead,  referred  to  In  the  act,  a  measurement 
must  be  taken  from  the  bottom  of  the  whole 
dam. 

If  the  act  had  not  contained  the  words 
"measnred  from  the  bottom  of  the  dam," 
there  might  have  been  considerable  question 
as  to  precisely  what  was  meant  by  the  ex- 
pression "thirteen  foot  head,"  because  that 
expression  may  have  different  meanings  un- 
der different  conditions  and  situations.  As 
said  by  tbe  court  in  Carglll  ▼.  Thompson,  67 
Minn.  534,  69  N.  W.  688,  that  expression  is 
a  technical  term  In  hydraulics,  and  experts 
might  be  called  to  testify  as  to  its  meaning, 
or  nonexperts,  who  were  acquainted  with  the 
meaning  with  which  the  term  was  locally 
used,  might  testify  In  relation  thereto.  But 
it  must  be  remembered  that  the  old  North 
Twin  dam  was  not  a  power  dam;  that  Is, 
no  water  wheels  were  ever  operated  In  Im- 
mediate connection  with  that  dam.  It  was 
(milt  and  always  used  exclusively  as  a  stor- 
age dam,  which  is  equally  true  of  tbe  new 
dam  snbstituted  therefor. 

Apparently  the  framers  of  this  act  appre- 
ciated the  dlfSculty  that  might  arise  in  the 
construction  of  the  term  "a  thirteen  foot  head 
of  water,"  and  added  the  following  words 
for  the  purpose  of  making  certain  and  readi- 
ly ascertainable  that  which  otherwise  might 
have  been  the  subject  of  much  doubt  and  con- 
troversy. These  words  cannot  be  rejected. 
Their  Importance  is  shown  by  their  connection 
with  the  other  language  of  the  section.  They 
were  evidently  adopted  for  tbe  purpose  of  ex- 
plaining precisely  what  was  meant  by  the 
words  "a  thirteen  foot  head  at  the  dam." 
They  limit  that  phrase,  and  show  precise- 
ly what  was  meant  by  it,  and  how  that  head 
of  water  was  to  be  ascertained.  With  these 
words  of  limitation  and  explanation,  the  whole 
phrase  becomes  plain  and  free  from  ambiguity 
and  doubt,  to  such  an  extent  that  no  parol  evi- 
dence as  to  its  meaning,  either  from  experts 
In  hydraulics  or  others,  can  be  effective  In 
■  changing  the  plain  and  obvious  .meaning  of 
the  whole  language. 

The  18-foot  head  of  water  at  the  old  dam 
to  to  be  ascertained  by  measuring  from  the 
bottom  of  the  dam ;  not  from  the  flooring  of 
any  gates  through  the  dam,  nor  from  the 
bottom  of  any  part  of  the  structure,  nor  from 
the  bottom  of  tbe  superstructure,  but  from 
the  bottom  of  the  whole  structure  of  the  dam. 
The  lower  part  of  a  dam  down  to  the  bed 
of  the  stream  Is  Just  as  much  a  part  of,  and 
certainly  as  important  a  part  of,  tbe  dam,  as 
is  tbe  upper  part.  For  the  purposes  of  this 
case,  the  definition  given  by  Webster  Is  as 
good  as  any.  He  thus  defines  It:  "A  barrier 
to  prevent  the  flow  of  liquid;  especially  a 
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bank  of  earth,  or  wall  of  anv  klu'l,  aa  of  ma- 
sonry or  wood,  built  across  a  water  course, 
to  confine  and  keep  back  flowing  water."  In 
12  Cyc.  1198,  and  In  8  Am.  &  E.  E^cycl.  of 
L.  (2d  Ed.y  700;  the  definition  Is  gIvMi  in 
the  same  language,  as  follows:  "The  work 
or  stmcture  raised  to  obstruct  the  flow  of  the 
water  In  a  river."  The  lower  part  of  a  dam 
holds  back  water  and  obstructs  the  Sow  of 
a  stream,  as  well  as  does  the  upper  part,  and 
comes  equally  within  these  definitions. 

It  Is,  of  course,  true  tftat  for  some  dams 
there  may  be  a  fbundatlon  laid  in  the  soil  un- 
der the  surface  of  the  bed  of  tbe  stream  or 
water  course,  which  does  not  hold  back  wa- 
ter or  obstruct  the  flow  of  the  stream,  because 
it  does  not  come  in  contact  with  the  w>ater 
of  the  stream,  and  the  only  purpose  of  which 
is  to  provide  a  secure  base  for  tbe  dam  itself. 
No  part  of  such  a  foundation,  below  the  sur- 
face of  the  bed  of  the  stream,  should  be  con- 
sidered as  a  part  of  the  dam,  as  the  word 
was  used  In  this  section;  but  whatever  part 
of  the  structure  is  above  tbe  bed  of  the 
stream,  and  does  hold  back  water  by  coming 
in  cotKact  with  the  water  of  the  stream,  Is  a 
part  of  the  dam.  That  this  Is  in  accordance 
with  tbe  understanding  of  the  Ijeglsletnre  is 
somewhat  confirmed  by  a  further  analysis  of 
the  section.  The  standard  of  measurement 
is  not  a  13-foot  head  of  water  at  the  old  dam, 
but  the  amount  of  water  held  back  by  that 
dam  when  there  is  a  13-foot  head  at  such 
dam,  measured  from  the  bottom  of  the  dam. 
Water  In  a  stream  is  held  back  by  all  parts 
of  the  dam  In  which  It  comes  In  contact 

Our  construction,  then,  of  this  part  of  this 
section,  is  this:  To  ascertain  the  amount  of 
water  held  back  by  the  old  dam,  when  there 
was  a  13-foot  head  of  water  at  that  daht, 
measured  as  provided  by  the  section,  a  meas- 
lirement  must  be  taken  from  the  bottom  of 
the  dam,  in  the  thread  of  the'  stream,  where 
the  dam  rests  upon  the  natural  bed  of  the 
stream  and  holds  back  water  by  reason  of 
Its  being  immediately  above  the  natural  bed 
of  the  stream.  The  equivalent  of  that  amount 
of  water  at  tbe  old  dam  must  be  allowed  to 
flow  from  the  new  dam  "at  such  times  and 
at  snch  rates  of  discharge  as  the  Penobscot 
Log  Driving  Company  may  request  for  the 
purpose  of  driving  said  logs  to  the  Penobscot 
boom  or  their  several  places  of  destination 
above  said  boom."  In  determining  this  quan- 
tity of  water,  tbe  2,000  cubic  feet  of  water 
per  second,  which,  by  section  10  of  the  act, 
must  be  allowed  to  flow  at  all  times,  may  be 
taken  into  consideration  only  when  it  is  being 
allowed  to  flow  from  tbe  dam  at  the  Instance 
and  request  of  the  Penobscot  Log  Driving 
Company. 

Decree  below  reversed.  Amended  bill  sus- 
tained. Decree  in  accordance  with  the  opin- 
ion. Costs  to  be  determined  by  tbe  Justice 
who  makes  the  decree. 
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Ih  re  8ED0LEY  AVB. 

In  ra  LEHIGH  AVE. 

(Supreme  Court  of  Pennsylvania.     Ajnll  1, 
1907.) 

MUNICIPAI.  CORPOBATIOKS— CHAHOS  OT  OBADB 
— RlG^IT  TO  pAMAOES. 

Where,  in  proceedings  under  Act  May  22, 
1891  <P.  L.  117),  to  determine  the  injuries  aris- 
ing from  tlie  opening  and  grading  of  an  avenue, 
tile  viewers  have  allowed  damages,  a  subsequent 
purchaser  of  land  abutting  on  the  street  cannot 
recover  for  the  physical  cnange  of  trade  to  the 
established  grade. 

■  [EJd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  36.  Municipal  Corporations,  §  955.] 

Appeal  from  Conrt  of  Common  Pleas,  Phila- 
delphia County. 

In  the  matter  of  the  change  of  grade  of 
Sedgley  and  Lehigh  avenues.  From  an  order 
making  absolute  the  rule  to  quash  the  ap- 
peal for  appointment  of  viewers,  William  F. 
Read  appeals.    Affirmed. 

The  following  is  the  opinion  of  Beltler,  J., 
in  the  lower  court: 

"The  petition  of  William  F.  Read  set  oat 
his  title  to  a  lot  at  Lehigh  avenue  and  Nine- 
teenth street,  and  that  under  an  ordinance 
of  1900  the  city  has  graded  Lehigh  avenue, 
the  street  being  cut  down  several  feet  below 
the  surface  of  petitioner's  lot,  thereby  causing 
him  damaga  To  this  petition  the  city  filed 
an  answer,  setting  out  that  Lehigh  avenue 
from  Seventeenth  street  to  Twenty-First 
street  was  placed  upon  the  confirmed  plan 
on  October  30,  1839,  and  that  the  last  grade 
was  confirmed  January  4,  1892,  and  that 
since  that  date  there  has  been  no  change  of 
lines  or  grades  of  the  avenue.  That  on  March 
25,  1892,  upon  petition  filed  in  the  quarter 
sessions  praying  for  viewers  to  determine  the 
necessity  of  opening  Lehigh  avenue  from_ 
Seventeenth  street  to  Twenty-First  street,  the 
court  appointed  viewers  who  decided  In  favor 
of  the  opening,  and  filed  a  report  on  July 
20,  1893,  awarding  damages  and  assessing 
benefits.  Exceptions  were  filed,  whereupon 
the  court  referred  the  report  back  to  the 
viewers,  who  filed  a  supplemental  report  on 
June  21,  1894,  which  the  court  of  quarter 
sessions  confirmed  on  October  6,  1894.  With 
'^be  report  was  filed  an  affidavit  of  service 
of  notice  of  the  appointment  of  the  viewers 
and  the  place  and  date  of  their  first  meeting 
on  the  property  owners  and  tenants  along 
the  line  of  the  said  laiblgb  avenue.  With  the 
report  was  filed  a  plan  showing  the  lines  and 
grades  confirmed  on  January  4,  1S92.  That 
pursuant  to  the  act  of  May  26,  1891  (P.  L. 
117),  considering  the  Injury  arising  by  reason 
of  opening  and  grading  the  avenue  according 
to  the  plan,  they  had  awarded  damages  to 
the  estate  of  Andrew  Root  from  which  the 
petitioner  acquired  title  In  1895,  and  the 
damages  were  paid  by  the  city.  That  two 
other  claimants,  John  C.  Frishmutb  and  the 
Hale  &  Kilburn  Manufacturing  Company,  ac- 
quired title  from  the  heirs  of  John  H.  Smaltz, 


to  whom  damages  were  awarded  and  paid. 
That  the  gradiug  under  the  ordinance  of 
1900  was  completed  November  3,  1903,  and 
that  the  avenue  was  graded  to  the  lines  and 
grades  established  on  the  confirmed  plan  of 
January  4,  1902,  and  In  accordance  with  the 
plan  filed  with  the  viewers'  report  In  the 
quarter  sessions.  That  Lehigh  avenue  from 
Glenwood  avenue  to  Twenty-First  street,  is 
within  the  limits  of  Lehigh  avenue  between 
Seventeenth  and  Twenty-First  streets.  Tha» 
the  petitioner  is  not  entitled  to  a  Jury  be- 
cause "the  damages  by  reason  of  the  grading 
of  Lehigh  avenue  have  been  adjudicated  by 
the  report  confirmed  on  October  6,  1894,  and 
because  his  predecessors  In  title  have  been 
awarded  and  paid  damages  for  the  Injury 
due  to  the  grade."  The  answer  prays  that 
the  appointment  of  viewers  heretofore  made 
be  set  aside  and  the  petition  quashed. 

"The  petitioner  put  the  case  In  the  list  for 
argument  on  the  petition  and  answer.  From 
the  petition  and  answer  the  following  brief 
history  of  the  case  may  be  made  up:  Le- 
high avenue  from 'Glenwood  avenue  to  Twen- 
ty-First street  was  graded;  the  work  being 
completed  on  or  about  November  3,  1903. 
The  said  street  was  graded  in  front  of  peti- 
tioner's and  the  property  of  the  other  claim- 
ants to  the  lines  and  grades  established  on 
the  confirmed  plan  on  January  4,  1892,  and 
In  accordance  with  the  plan  filed  in  the  pro- 
ceedings to  open  said  Lehigh  avenue  between 
Seventeenth  and  Twenty-First  streets.  The 
question  thus  raised  Is  Important.  The  act 
of  May  26,  1891  (P.  L.  117),  provides  that 
In  all  cases  of  assessment  of  damages  for  the 
opening  or  widening  of  any  street  or  high- 
way In  any  city  In  this  commonwealth,  the 
award  of  damages,  If  any,  shall  include  the 
damage  due  to  the  grade  at  which  said  street 
or  highway  is  to  be  opened  or  widened  and 
the  plan  attached  to  the  report  of  the  viewers 
awarding  the  damages  shall  have  therein  a 
profile  showing  the  existing  grade.'  The 
city  contends  that  the  petitioner  and  the 
other  claimants  have  no  standing,  because 
all  the  injury  due  to  the  grade  has  already 
been  adjudicated  In  the  proceedings  to  opea 
the  street.  In  that  proceeding  the  grades 
were  considered  and  damages  awarded  there- 
for. In  Pusey  v.  City  of  Allegheny,  98  Pa.  522, 
It  was  held  that  the  plaintiff  was  entitled  to 
recover  not  only  for  the  land  taken  In  the 
opening  of  the  street,  but  for  damages  to  the 
remainder  of  the  property  'consequent  upon 
the  construction  of  the  street,  its  grades,  cuts, 
slopes,  fills  and  walls.' 

"In  point  of  fact,  the  viewers  assessing 
damages  for  an  opening  never  could  consider 
the  question  apart  from  the  effect  the  grade 
had  upon  the  land  left  after  the  opening.  To 
cut  50  feet,  say,  out  of  a  tract  was  one  thing, 
and  the  damages  resulting  therefrom  not  usu- 
ally difficult  to  ascertain,  bat,  when  the  new 
highway  was  to  be  above  or  below  the  natu- 
ral surface  of  the  land  abutting  upon  the  new 
street,  a  new  element  was  inbroduced,^nd,one 
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wbl|!b  witnesBeB  and  Tievers  could  not  ellml- 
nate  In  fixing  the  damages.  To  avoid  uncer- 
tainty, to  prevent  two  actions  wbere  one 
would  suffice,  and  to  escape  tbe  danger  of 
a  property  owner  In  the  opening  proceedings 
recovering  damages  for  a  taking  at  a  grade 
other  than  the  natural  surface  (In  which  the 
viewers  were  sure  to  consider  the  grade)  and. 
then  when  the  actual  grading  was  done  re- 
covering again,  the  act  oif  1891  was  passed. 
As  a  matter  of  fact,  the  grading  of  a  street. 
ts  Its  physical .  opening.  In  very  few  cases 
does  the  city  give  a  bond  and  proceed  to  open 
In  advance  of  the  damages  being  .assessed. 
The  ordinance  to  open. Is  the  first  step  usual- 
ly. Tb»i  the  jury  is  appointed  and  the  dam- 
ages assessed  and  paid,  and  thereafter,  when 
the  city  Is  In  funds,  the  physical  grading  Is 
done  and  sewers  and  water  pipes  and  gas 
pipes  are  laid  as  part  of  the  work.  The  act 
of  1891  introduced  a  sensible  system  and  gave 
the  property  owner  In  one  proceeding  his 
damages  for  the  opening  at  a  grade  always 
fixed  on  the  plan  on  which  the  streets  ap- 
pear when  it  Is  confirmed.  That  the  grantors 
of  the  petitioner  In  this  case  were  awarded 
damages  both  for  the  opening  and  the  grading 
Is '  not  disputed,  but  It  is  contended  that, 
when  the  work  was  done  which  constituted 
the  physical  opening  and  grading,  those  then 
holding  the  title  were  entitled  to  be  paid 
for  the  grading — that  Is,  for  the  depositing 
of  dirt  upon  the  strip  taken  as  a  street,  or 
the  cutting  out  of  dirt  from  that  strip  ac- 
cording as  the  grading  consisted  of  a  'fill' 
or  a  'cut' — and  we  are  referred  to  cas^  in 
line  with  our  own  case^  In  re  Change  of 
Grade  of  Norwood  Street,  12  Pa.  Dlst  R. 
309,  and  In  re  Plan  166.  143  Pa.  414  22  AtL 
669. 

.  "There  can  be  no  question  that,  where 
there  has  been  a  change  of  grade  regulation 
and  subsequently  there  is  an  actual  grading 
according  to  the  changed  plan,  then  the  prop- 
erty owner's  right  for  damages  therefor  be- 
gins t<)  run.  But  we  have  before  us  not  such 
a  case,  but  an  application  by  one  who  pur- 
chased from  the  estate  of  Andrew  Root  to 
recover  for  what  that  estate  had  already 
been  fully  compensated  for.  If  the  plaintiff's 
contention  Is  to  be  sustained,  then  the  act 
of  1891  gives  the  owner  the  right  to  damages 
for  both  opening  and  grading,  and,  If  he  Is 
still  the  owner  when  the  actual  work  Is  done, 
he  cannot  recover,  but  If  he  parts  with  his 
title  his  vendee  can  recover.  We  cannot 
adopt  any  such  view.  When  the  petitioner 
bought,  the  record  of  the  quarter  sessions 
showed  him  that  the  party  he  was  buying 
from  bad  already  claimed  and  been  awarded 
damages  for  the  land  taken  in  the  opening 
of  Lehigh  avenue  and  for  the  damage  to  the 
part  left  abutting  upon  the  avenue  due  to  the 
fact  that  the  street  was  plotted  to  be  opened 
below  the  surface  of  the  land  on  either  side. 
He  was  bound  by  this  notice,  and,  when  the 
city  comes  to  exercise  a  privilege  already  paid 
for,  it  cannot  be  compelled  to  pay  again.    We 


regard  Tabor  Street  (No.  1)  26  Pa.  Super.  Ct 
167,  as  directly  ruling  this  case. 

"Nor  are  we  able  to  agree  with  the  peti- 
tioner's counsel  that  the  act  of  1891  ofCends 
against  the  Constitution.  Section  8  of  article 
16,  undoubtedly  does  provide  that  the  city 
shall  make  just  compensation  for  private 
property  Injured  by  "the  construction  of  Its 
works;  but  it  does  not  provide  that  such  pay- 
ment shall  follow '  and  cannot  precede  the 
damages  done.  Suppose  the  petitioner  In  this 
case  was  claiming  damages  for  land  taken 
In  the  opening  of  Lehigh  avenue,  and  his 
deed  from  Root  purported  to  convey  the  bed 
of  the  street,  surely  it  would  be  an  answer 
to  say  that  his  grantor  had  already  collected 
and  the  physical  taking  by  making  the  road- 
way travelable  was  but  the  exercise  of  a  right 
already  paid  for.  Tet  a  strict  reading  of 
section  8,  art.  16,  would  seem  to  require  the 
city  to  pay  after  she  opens  if  the  physical 
opening  does  any  damage.  The  same  record 
that  gave  notice  to  the  grantee  of  the  Root 
estate  that  the  city  had  paid  the  damages  for 
the  opening  also  showed  that  the  jury  had  as- 
sessed the  damages  as  per  a  plan  showing. 
In  profile,  the  grade  and  taking  Into  consider- 
ation the  grade.  If  Root's  heirs  had  executed 
a  deed  of  dedication  and  release,  as  RItter 
did  In  Tabor  street,  their  subsequent  vendees 
would  have  been  prevented  when  the  physic- 
al grading  was  done  from  claiming  damages 
therefor.  If  RItter's  vendees  could  not  re- 
cover (and  Tabor  street  so  decides),  then 
neither  can  Root's  vendee,  and  we  therefore 
set  aside  the  appointment  of  viewers  hereto- 
fore made  and  quash  the  petition."  • 

Argued  before  MITCHELL,  O.  J.,  and 
FELL,  BROWN,  MBSTREZAT,  POTTER, 
BLKIN,  and  STEWART,  JJ. 

Bertram  G.  Frazler  and  John  W.  Frazler, 
Jr.,  for  appellant  John  H.  Maurer,  Asst 
City  Sol.,  and  John  L.  Klnsey,  City  Sol.,  for 
appellee. 

PER  CURIAM.  Judgment  afllrmed  on  the 
opinion  of  Judge  Beitler  In  Re  Leblgb 
Avenu& 


(117  Pa.  S20) 
KOCHESPERGBR   T.    PHILADELPHIA 
RAPID  TRANSIT  (X). 

(Supreme  (3oart  of  Pennsylvania.    April  1, 
1907.) 

Stbeet  Railboadb— Injukt-to  Boy  oh  Tbaok. 
In  an  action  against  a  street  railway  com- 
pany to  recover  for  personal  injuries  to  a  boy 
struck  by  a  street  car  at  a  crossing,  evidencf 
held  insufficient  to  show  negligence  on  the  part 
of  the  defendant. 

[Ed.  Note.— For  cases  in  point,  see  Ont.  Die 
vol.  44.  Street  Railroads,  H  239-247.] 

Appeal  from  Court  of  Common  Pleas,  Phil 
adelphla  County. 

Action  by  Joslah  Kocbesperger,  by  his  next 
friend,  James  W.  Kocbesperger,  against  the 
Philadelphia  Rapid  Transit  Company.    Wf*tn 
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an  order  refnalng  to  take  off  nonsuit,  plain- 
tiff appeals.    AfiOrmed. 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  MESTREHAT,  POTTER, 
BLKIN,  and  STEWART,  JJ. 

Eugene  Raymond,  for  appellant  Tbomas 
Learning  and  Russell  Duane,  for  appellee. 

PER  CURIAM.  The  only  evidence  tending 
In  any  degree  to  stiovr  negligence  on  tbe 
part  of  the  defendant  company  was  that  of 
a  woman  who  said  that,  when  she  saw  the  mo- 
torman  approaching  the  crossing,  be  was  look* 
Ing  to  one  side  into  the  park.  She  said  the 
plaintiff  was  crossing  Ridge  avenue  from  the 
west  or  park  side  to  the  east  when  he  was 
caught  by  the  fender.  In  this  she  was  direct- 
ly contradicted  by  the  plaintiff  himself,  who 
testified  that  he  had  been  in  the  park,  but 
bad  come  out  and  crossed  Ridge  avenue  at 
Cumberland  street,  played  there  with  an- 
other boy  for  a  little  while,  and  then  started 
back  again  across  Ridge  avenue,  followed  or 
chased  by  the  other  boy.  These  were  the 
only  witnesses  who  testified  to  personal 
knowledge  of  how  tbe  accident  occurred,  and 
their  testimony  was  in  Irreconcilable  confiict. 
If  It  be  conceded  that  the  confiict  was  one 
for  the  jury  to  settle,  the  plaintiff's .  case 
still  must  rest  on  the  testimony  of  tbe  wo- 
man Agnes  Barr.  It  Is  very  vague  and  self- 
contradictory,  leaving  a  strong  impression 
that  she  was  not  really  there  at  all.  Tbe 
only  direct  statement  bearing  on  the  qnestion 
of  negligence  was  that  "the  man  [motorman] 
wai  looking  on  the  other  side  of  the  park." 
The  car  at  that  time  was  half  a  square  away 
from  Cumberland  street,  and  she  does  not 
■ay  how  long  the  motorman  continued  to  look 
to  the  side  nor  that  he  was  not  attending 
properly  to  bis  duties  when  tbe  car  reached 
the  Cumberland  street  crossing.  Even  If  her 
testimony  had  been  left  to  the  Jury  and  they 
found  it  credible,  the  court  would  have  been 
obliged  to  say  that  It  contained  no  proof  of 
negligence  on  the  part  of  the  defendant 

Judgment  afilrmed. 


(217  Pa.  SH)      . 

In  re  SINGER'S  BSTATB. 

(Supreme  Court  of  Pennsylvania.    April  1, 
1907.) 

SaIX  — AonOR    TO    Sn   ASIOI  — IHADBQXTAn 

PaioK. 

Where  an  owner  of  an  interest  in  a  dece- 
dent's estate  payable  at  a  fatnre  time  and  hav- 
ing a  value  of  $5,000  sold  it  for  $500,  the  sale 
will  be  upheld  where  there  was  no  evidence  of 
constraint,  frand,  or  misrepresentation. 

Appeal  from  Orphans'  Court  Philadelphia 
County. 

In  the  matter  of  the  estate  of  Severln  Sing- 
er. From  a  decree  snstaining  exceptions  to 
readjudlcatlon,  Sarah  C.  Hackett  and  Mary 
K.  Gunkle  appeal.    AfBrmed. 


The  following  Is  the  opinion  of  Ashman,  J., 
In  the  court  below : 

"The  exceptions  relate  to  the  award  of  the 
share  in  his  father's  estate  of  Jolin  Singer, 
a  son,  to  Sarah  C.  Hackett,  an  alleged  pur- 
chaser of  his  Interest  The  share  amounted 
to  about  $8,000,  against  which  a  mortgage  for 
$3,000  had  been  given  by  the  son,  leaving  a 
net  value  of  $5,000,  for  which  the  claimant 
paid  $50a  Tbe  testator's  will  directed  an 
accumulation  of  the  income  of  his  estate  un- 
til the  arrival  at  full  age  of  his  youngest 
obild,  at  which  time  his  estate  should  be 
equally  divided  among  his  children,  six  in 
number.  John  Singer,  the  son,  secured  a 
loan  on  mortgage  of  $1,000,  and  according  to 
his  testimony  afterwards  applied  to  George 
E.  Hackett  for  an  additional  loan  of  $3,000. 
He  sought  this  aid  of  Hackett,  who  appears 
to  have  effected  a  loan  for  his  brother,  in  con- 
sequence of  written  offers  from  Hackett  to 
loan  money  upon  his  share,  or  to  purchase  It 
outright  The  first  communication  was  dated 
April  22,  1903,  and  read  as  follows:  'Mr. 
John  Singer,  Dear  Sir :  Any  time  you  might 
deslde  to  secure  an  additional  loan  or  sell 
your  estate  Interest  I  would  be  pleased  to 
have  you  call  and  see  me.'  The  note  incloaed 
the  card  of  the  writer,  headed,  'Loans,  Real 
Estate,  Investments,  etc.,  635  Walnut  St' 
Singer  called  upon  Hackett,  but  was  pnt  off, 
and  be  finally  effected  the  loan  through  a 
building  association  and  satisfied  the  prior 
mortgage  of  $1,000.  In  November,  1903,  Sin- 
ger asked  Hackett  if  he  would  secure  a  loan 
of  $1,000,  to  which  Hackett  replied  that  the 
share  was  not  worth  that  sum,  because  it  was 
not  payable  for  nine  years.  He  finally  de- 
clared that  his  wife  would  loan  $500,  and 
this  offer  was  accepted  by  Singer,  who  there- 
upon, with  his  wife,  signed  and  adatowledged 
certain  papers,  which  he  supposed  were  evi- 
dence of  a  loan.  This  was  tbe  narrative  in 
brief  of  the  transaction  as  told  by  Singer  and 
corroborated  by  his  wife.  Both  admitted  the 
execution  of  the  assignment,  the  deed,  and 
the  transfer  of  the  building  association  stock, 
and  Singer  also  admitted  that  tbe  papers  bad 
been  submitted  to  him  for  examination,  but 
declared  that  he  had  only  glanced  over  them, 
believing  them  to  be  aimply  evidences  of  a 
loan. 

"The  claimant,  however,  produced  a  postal  ° 
card  in  tbe  handwriting  of  Singer  which  was 
flatly  contradictory  of  the  theory  of  a  loan. 
It  was  dated  November  5,  1903,  and  read: 
'Dear  Sir:  My  interest  in  my  father's  estate 
is  for  sale.  I  will  sell  It  for  $1,000  cash,  sub- 
ject to  tbe  $3,000  mortgage.  If  yon  wish  to 
buy  it  let  me  know  as  soon  as  possible,  as 
another  party  has  bid  that  amount  and  I 
will  give  you  tbe  first  chance.  Yours  respect- 
fully, John  Singer.'  Hackett  testified  that  in 
answer  he  offered  to  purclinse  at  $5()0,  which 
reply  the  son  denied  receiving.  His  letter, 
dated  November  2eth  was  thereupon  pro- 
duced, saying:  'I  will  take  your  offer  of  $500. 
but  I  must  have  the  money  before  next  Wed- 
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nesday.'  Tbia  correspondence  1b  open  to  one 
constmctlon  only.  If  tbere  la  any  ambignlty, 
It  Ib  removed  by  the  after  conduct  of  the  son. 
He  paid  no  dues  to  the  building  association 
and  no  Interest  on  his  mortgage  to  the  asso- 
ciation for  $3,000,  which  were  no  longer 
necessary,  If  he  bad  parted  with  bis  title. 
We  do  not  hesitate  to  say  that  the  bargain 
on  the  part  of  the  buyer  was  unconscionable 
because  the  price  was  grossly  Inadequate. 
But  this.  If  the  bargain  was  not  brought 
about  by  fraud,  affords  no  ground  for  setting 
the  sale  aside.  Whelen  t.  PhUIlps,  161  Pa. 
812,  25  Atl.  44 ;  Bobbins'  Est,  109  Pa.  600,  49 
Atl.  233.  Was  there  fraud  on  the  part  of  the 
purchaser  or  ber  agent?  None  certainly  Is 
visible  on  the  face  of  the  transaction.  The 
son  makes  a  distinct  offer  In  writing  to  sell  bis 
■bare  In  the  estate.  He  signs  and  acknowl- 
edges the  assignment  and  the  deed  to  the  pur- 
chaser, and  transfers  to  ber  the  stock  In  the 
building  association,  from  which  he  had  pro- 
cured a  mortgage,  and  he  admits  that  ample 
opportunity  was  given  for  scrutinizing  the 
papers,  and  he  ceases  from  the  date  of  the 
transaction  to  pay  the  dues  and  Interest  to 
the  association  which  as  owner  of  the  inort> 
gaged  share  he  was  obliged  to  pay. 

"Was  there  fraud  which  arose  out  of  the 
relations  of  the  parties?  The  agent  of  the 
seller  was  tbe  agent  of  the  buyer — a  relation- 
ship which  Is  common  enough  among  real 
estate  brokers,  and  provocative  enough  of 
fraudulent  practices ;  but  the  purchaser  here 
was  the  wife  of  the  agent,  and  from  their 
community  of  Interests  a  commission  paid  by 
the  wife  practically  came  from  the  pocket  of 
the  agent  The  judicial  decision  that  the 
trust  created  by  tbe  will  was  Invalid,  and 
that  the  children's  interest  vested  at  testa- 
tor's death  was  not  rendered  until  after  the 
dealings  between  the  parties  had  closed.  If 
the  claimant  had  prior  thereto  been  advised 
by  counsel  as  to  the  nature  of  the  testamen- 
tary trust,  and  had  continued  to  assure  the 
son  that  the  Interest  was  uncertain,  his  con- 
cealment of  the  information  might  have  vitia- 
ted the  bargain;  but  It  was  not  shown  that 
be  had  been  so  advised,  and,  besides,  the  ex- 
jliediency  of  securing  legal  advice  must  have 
been  as  apparent  to  the  seller  as  to  the  buyer, 
and  the  means  of  obtaining  It  were  as  open 
to  one  as  to  the  other. 

"In  Bennet  v.  Bennet,  43  L.  T.  (N.  S.)  246, 
Sir  George  Jessel  said:  'There  is  no  reason 
why  a  man  should  not  be  a  fool."  As  a  co- 
rollary to  that  saying,  it  may  be  added  that 
there  is  no  reason  why  a  court  should  protect 
a  fool  against  tbe  result  of  his  folly.  No 
new  feature  of  rapacity  in  tbe  buyer  is  ap- 
parent In  this  instance  to  make  him  a  worse 
offender  against  the  law  of  fair  dealing  than 
an  army  of  Sbylocks  who  have  preceded  him. 
The  patriarch  Jacob  bought  a  large  landed  es- 
tate from  asi  improvident  brother  for  the 
price  of  a  frugal  breakfast,  and  the  common 
parent  when  appealed  to  upheld  the  bargain. 
A  'catching  bargain'  much  later  in  date  than 


that  between  Jacob  and  Esau  was  passed 
upon  in  Davidson  v.  I/lttle,  22  Pa.  246,  eO 
Am.  Dec.  81,  when  tbe  owner  of  land  worth 
$8,000  conveyed  his  interest  for  $200.  Tbe 
court  held  that  the  transaction  was  sugges- 
tive of  fraud,  but  that  the  contract  was  bind- 
ing if  tbe  vendor  was  of  full  age,  of  sound 
mind,  acquainted  with  the  necessary  facts, 
and  subjected  to  no  mental  Imprisonment. 

"The  exertions  to  the  readjudlcatlon  are 
sustained,  and  the  award  made  by  the  origi- 
nal adjudication  Is  reinstated." 

Argued  before  MITCHEIX,  C.  J.,  and 
FELL,  BROWN,  MESTREZAT,  POTTER, 
ELKIN,  and  STEWART,  JJ. 

J.  Albert  Miller  and  Thomas  A.  Faby,  for 
appellant 

PER  OUBIAU.  The  learned  court  below 
found  that  while  the  bargain  was  uncon- 
scionable because  of  the  gross  Inadequacy  of 
the  price,  yet  it  was  not  fraudulent  and 
therefore  could  not  be  set  aside. 

The  decree  Is  affirmed  on  the  oidnlon  of 
the  court  below. 


(217  Pa.  SU) 
LADTBNBACHER   et   nx.   v.   CITY   OF 
PHILADELPHIA. 

(Supreme  Oonrt  of  Pennsylvania.    April  1, 
190r.) 

MlTNIOIPAI.  COBPOBATIONS  —  DSTBOTIVK  Sins- 
WAI,K— EVIDKNCB. 

Where  a  woman  is  carrying  a  couch  on  a 
sidewalk  in  such  a  way  that  ber  view  ahead  Is 
obstructed,  and  she  falls  into  a  hole  In  the  side- 
walk, she  is  guilty  of  contributory  nezligence, 
and  cannot  recover  for  the  injuries  received. 

fEd.  Note. — Per  cases  in  point  see  Cent.  Dig. 
vol.  36,  Municipal  Corporations,  |{  1673,  1678.1 

Appeal  from  Oonrt  of  Common  Pleas,  Phil- 
adelphia County. 

Action  by  Albert  M.  Iiautenbacher  and  Sal- 
lie  J.  Lautenbacher  against  the  city  of  Phila- 
delphia. Judgment  for  defendant  notwith- 
standing the  verdict  and  plaintiffs  appeal. 
Affirmed. 

At  tbe  trial  tbe  jury  returned  a  verdict 
for  the  plaintiff  for  $2,000.  Subsequently  tbe 
court  entered  judgment  for  defendant  non 
obstante  veredicto ;  Carr,  J.,  filing  an  opinion 
in  wblcb  the  accident  was  described  as  fol- 
lows: '^be  plaintiffs  sued  to  recover  dam- 
ages for  injuries  to  Sallie  J.  Lautenbacher, 
sustained  January  27,  1904,  while  she  was 
walking  on  the  sidewalk  upon  the  west  side 
of  Moss  street,  opposite  No.  608.  The  plain- 
tiffs lived  at  644  Moss  street  and  Mrs.  Lau- 
tenbacher was  walking  from  that  house  en- 
gaged In  moving  her  furniture  to  C04  Moss 
street;  she  and  her  sister  carrying  a  lounge, 
about  5  feet  In  length  and  about  SO  pounds  in 
weight  Her  sister  held  tbe  foot  of  tbe 
lounge,  walking  backwards,  and  tbe  plaintiff 
held  the  head  of  tbe  lounge,  walldng  forwards, 
facing  her  sister.  The  top  part  of  the  curve 
of  the  lounge,  or  tbe  pillow  part  was  In 
front  of  her  and  reached  to  about  ber  mootia^ 
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She  had  iMssed  frequoitly  over  the  sidewalk 
of  No.  606,  where  the  accident  happened. 
It  was  half  past  8  In  the  morning,  and  Mr& 
Lautenbacher  w<as  not  looking  under  the 
lounge  but  straight  ahead,  and  there  was  no 
snow  or  Ice  on  the  sidewalk,  and  she  could 
not  see  underneath  the  conch.  The  defend- 
ant'9  contention  was  that  the  pavement  was 
in  perfect  condition,  and  that  Mrs.  Lauten- 
bacher fell  against  the  couch  which  she  was 
carrying,  and,  striking  its  end,  broke  the 
kneecap.  She,  however,  testified  that  she 
slipped  into  a  bole,  which  she  stated  was  near 
the  middle  of  the  pavement,  IS  Inches  square 
and  S  inches  deep;  and  she  testified  that 
bet .  foot  went  into  the  itole  and  her  knee 
struck  on  an  Iron  water  box  which  was  in  its 
center,  and  that  It  was  a  hole  Jagged  out 
around  the  water  box,  which  was  about  five 
Inches  wide  and  of  the  same  depth,  and  her 
testimony  was  corroborated  by  that  of  her 
sister.  But  on  behalf  of  the  defendant,  four 
disinterested  witnesses  testified  that  there 
was  no  hole  In  the  pavement  at  the  place  Indi- 
cated." 

Error  assigned  was  In  entering  Judgment 
for  defendant  non  obstante  veredicto. 

Argued  before  MITCHELL,  O.  J.,  and 
FELL,  BROWN,  MESTREZAT,  POTTER, 
ELKIN  and  STEWART,  JJ. 

Leo  MacFarland,  for  appellant  William 
O.  Wilson,  ABSt  City  Sol.,  Charles  E.  Bart- 
lett,  and  John  L.  Einsey,  City  Sol.,  for  appel- 
.lee. 

PER  CURIAM.  By  carrying  the  conch  In 
the  way  she  did,  the  appellant  voluntarily 
impeded  her  view  and  disabled  herself  from 
the  proper  performance  of  her  duty  to  look 
where  she  was  going.  She  might  as  well 
have  put  a  bandage  over  her  eyes,  and  then 
charged  the  city  with  the  results  of  her  fail- 
ure to  see  the  obstruction  over  which  she 
fell. 

Judgment  affirmed. 


(m  p>.  W) 


JONES  V.  WEIR. 


(Supreme  Court  of  Pennsylvania.    April  1, 
190T.) 

1.  Appeal— AssioNUENTS  of  Erbos. 

Ekiuity  rule  92,  requiring  appellant  to  file 
in  the  court  below  a  brief  Htatement  of  errors 
alleged,  contemplates  the  filing  of  assignments 
of  error  also  in  the  appellate  court. 

2.  SaUE— SUFFIOIKNCT. 

Assignments  of  error  are  insufficient,  where 
they  do  not  set  out  the  decree  of  the  court  be- 
low, and  do  not  set  out  separately  the  exception 
which  is  alleged  not  to  have  l)een  acted  upon, 
or  the  evidence  admitted  and  rejected,  if  the 
exceptions  embrace  more  than  one  point. 

8.  Saue— Revixw— FiifDiifGs  or  Fact. 

A  finding  of  fact  on  conflicting  evidence 
will  not  be  disturtwd,  in  the  absence  of  manifest 
«rrof. 

[ESd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  8,  Appeal  and  Error.  fS  3983-^989.] 


4.  Pabtnekship  —  RsscisstOH  of  Cortkaot  — 
,   Fbaud. 

A  contract  of  partnership  will  tie  rescind- 
ed, where  it  is  shown  that  plaintiff  was  induced 
to  enter  into  it  by  false  representations  of  the 
other  party,  tliough  no  financial  loss  may  have 
resulted  therefrom. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dis. 
vol.  38,  Partnership,  g  11.J 

5.  Same— Receives. 

Where  a  partnership  has  been  entered  into 
because  of  false  representations,  equity  will  set 
the  contract  aside  at  the  suit  of  the  deceived 
party  and  appoint  a  receiver. 

6.  Same— Injunction— DissoLirnoii  of  Past- 

NEBSIIIP. 

Where  the  court  enters  a  decree  rescinding 
a  contract  of  partnership  and  appoints  a  receiv- 
er, an  injunction  follows  as  a  matter  of  course. 

Mitchell,  C  J^  and  Fell  and  Elkin,  JJ.,  dia- 
sentiug. 

Appeal  from  Court  ot  Common  Pleas,  York 
County. 

Bill  by  Simeon  M.  Jones  u  gainst  Thomas 
Weir.  Decree  for  plalntUt,  and  defendant 
appeals.    Afilrmed. 

See  62  Atl.  C43. 

From  the  record  It  appeared  that  defendant 
bought  the  Sffork  Candy  CJompany's  factory  for 
$51,000  worth  of  the  American  Stogie  Com- 
pany's stock  at  par,  paying  no  cash,  but  giv- 
ing a  mortgage  on  Altoona  property  for  $20,- 
000.  Weir  induced  Jones  to  agree  to  pay 
$25,500  for  a  half  Interest  In  this  property, 
and  enter  into  partnership  and  pay  $5,000 
more  towards  working  capital,  upon  the 
statement  that  he  (Weir)  had  paid  the  $51,- 
000  in  cash.  Upon  discovering  the  dec^>- 
tlon,  Jones  filed  his  bill,  asking  for  rescls8i<Hi 
of  the  contract,  dissolution  of  the  partner- 
ship, injunction,  and  the  appointment  of  a 
receiver  until  final  accounting.  The  court 
entered  a  decree  rescinding  the  contract  of 
partnership  and  appointing  a  receiver. 

No  assignments  of  error  were  filed,  but 
there  was  printed  In  the  appellant's  paper 
book,  under  the  caption,  "Brief  Statement  of 
Eirrors,"  the  following:  "A  brief  statement 
of  errors  alleged  by  the  defendant  to  have 
been  made  by  the  order  and  decree  of  the 
court  in  the  above-named  case,  which  order 
and  decree  were  filed  January  15,  1906,  and 
which  the  defendant  appeals  from.  (1)  The 
learned  court  erred  in  appointing  a  receiver 
and  granting  and  continuing  an  injunction 
against  the  defendant,  as  the  evidence  ad- 
duced was  insufficient  In  law  and  In  fact  to 
warrant  the  appointment  of  a  receiver  or 
the  granting  of  an  Injunction.  (2)  The 
learned  court  erred  in  not  passing  upon  the 
exceptions  filed  to  his  finding  of  facts  and 
law  separately.  (3)  The  learned  court  erred 
In  dismissing  the  defendant's  exceptions  to 
the  court's  findings  of  facts  and  conclusions 
of  law  and  the  admission  and  rejection  of 
evidence^  (4)  The  learned  conrt  erred  In  his 
reasons  stated  for  dismissing  the  exceptions 
filed  by  the  defendant,  as  follows:  'The  ex- 
ceptions were  argued  at  length  t)efore  us  on 
Monday,  January  8,  190a  We  have  not  been 
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Gvnviuced  of  any  ertor  committed  by  the  ; 
court  as  set  out  In  either  of  eald  ezceptlonB. 
As  to  the  fifty-eighth  exception,  it  may  be 
said,  in.  support  of  the  court's  ruling,  that  It 
Is  not  a  material  question  under  the  plead- 
ings wbetber  the  plant  was  worth  more  or 
less  than  the  amount  of  the  mortgage  and 
the  price  named,  $51,000,  in  all  $70,000  to 
$80,000,  as  the  defendant  offered  to  prove, 
but  whether  or  not  the  signature  of  the  plain- 
tiff was  obtained  by  false  and  fraudulent 
representations.  The  real  valne  of  the  plant 
1b  not  in  iasae,  and  the  evidence  therefore 
was  properly  excluded.'  (5)  The  learned 
court  erred  In  his  reason  stated  as  follows: 
'It  was  not  alleged  in  the  bill,  or  at  any 
time  contended  by  plaintiff's  counsel,  that 
the  plant  was  not  of  the  valne  of  $51,000  and 
the  amount  of  the  mortgage' — and  the  learn- 
ed court  erred  In  stating  that  the  real  value 
of  the  plant  is  not  In  Issne,  and  the  evidence 
was  therefore  properly  ezdnded.'  (8)  The 
learned  court  erred  in  decreeing  as  follows: 
'And  now,  January  15,  1906,  this  cause  came 
on  to  be  further  heard  (on  the  exceptions 
filed)  at  this  term  and  was  argued  by  coun- 
sel, and  thereupon,  on  consideration  thweof. 
it  is  ordered,  adjudged,  and  decreed  that  the 
exceptions  to  the  findings-  of  facts  and  con- 
clusions of  law  and  the  admission  and  rejec- 
tion ol  evidence  be  dismissed,  and  that  the 
decree  of  the  court  made  December  4,  1905, 
be  and  the  same  is  hereby  confirmed.'  (7) 
The  learned  court  erred  In  refusing  to  dis- 
solve the  Injunction  and  dismiss  the  receiver 
at  the  costs  of  the  plaintiff.  (8)  The  learned 
court  erred  In  appointing  the  Security  Title 
&  Trust  Company  of  York,  Pa.,  receiver  of 
the  Thomas  Weir  Candy  Company.  (9)  The 
learned  court  erred  In  granting  an  Injunction 
against  Thomas  Weir,  as  prayed  for  by  the 
plaintiffs  In  their  bill." 

Argued  before  MITCHEIX,  O.  J.,  and 
PEUi,  BROWN.  MBSTHEZAT,  POTTER, 
BLKIN,  and  STEWART,  JJ. 

Thomas  H.  Greery,  N.  Sargent  Ross,  and 
Ross  &  Brenneman,  for  appellant.  Henry  O. 
Nlles,  Edward  B.  Bcull,  and  George  B.  Neff, 
for  appellee. 

POTTER,  J.  The  record  in  this  case  does 
not  show  that  any  assignments  of  error  have 
been  filed  by  the  appellant,  as  required  by 
rule  11.  It  Is  true  that  he  filed  In  the  court 
below  a  brief  statement  of  errors,  In  accord- 
ance with  equity  rule  92,  which  statement 
has  been  substituted  in  the  place  of  the  as- 
signments of  error.  But  rule  92,  by  Its 
terms,  contemplates  the  filing  of  assignments 
of  error  in  the  appellate  court,  notwithstand- 
ing the  fact  that  a  statement  of  errors  has 
been  filed  in  the  court  below.  This  was  ex- 
pressly pointed  out  In  Croasdale  v.  Von 
Boyneburgk,  206  Pa.  15,  65  Atl.  770,  where 
our  Brother  MESTRBZAT  said  (page  24  of 
206  Pa.,  page  773  of  55  Atl.):  "No  assign- 
ments of  error  were  filed  In  this  case,  and 


the  appellee  would  have  been  entitled  on  mo- 
tion to  a  Judgment  of  non  pros,  under  rule 
11.  The  learned  counsel  for  the  appellant 
misapprehended  the  purpose  of  rule  92, 
which  requires  the  appellant  to  file  in  the 
court  below  'a  brief  statement  of  the  errors 
he  alleges  to  have  been  made  by  the  order 
or  decree  appealed  from.'  This,  however, 
does  not  relieve  the  appellant  from  his  duty 
under  rale  11  to  'specify  in  writing  the  par- 
ticular errors  which  he  assigns  and  to  file 
the  same  In  the  prothonotary's  office'  of  this 
court.  On  an  appeal,  we  can  consider  only 
such  errors  in  the  record  as  have  been  prop- 
erly assigned  under  the  last-mentioned  rule. 
A  failure  to  observe  either  of  these  rules 
may,  at  the  instance  of  the  other  party  or 
on  the  court's  own  motion,  impose  on  the 
offending  party  the  penalty  of  having  his 
writ  non  prossed." 

In  the  present  case,  If  we  attempt  to  treat 
the  "Brief  Statement  of  Errors"  as  a  substi- 
tute for  assignments  of  error,  we  find  it  is 
not  in  proper  form.  It  Is  defective  (1)  In 
not  setting  out  the  decree  of  the  court  foti- 
dem  verbis,  and  In  Including  a  reference  to 
two  separate  decrees;  (2)  In  not  setting  out 
separately  and  In  fnll  the  exceptions  which 
it  is  alleged  were  not  acted  upon;  (3)  In 
not  setting  out  the  exceptions  dismissed,  or 
the  evidence  admitted  and  rejected,  and  em- 
bracing more  than  one  point;  (4)  in  alleging 
as  error  an  extract  from  the  opinion  of  the 
court  below,  which  is  not  In  the  decree.  The 
opinion  cannot  be  assigned  as  error.  Com- 
plaint is  also  made  of  error  in  the  final  de- 
cree; but  this  decree  merely  dismissed  tbe  . 
exceptions  to  a  former  decree,  and  confirmed 
it.  Neither  the  exceptions  dismissed  nor  the 
decree  which  was  confirmed  are  set  out;  but, 
in  the  absence  of  a  motion  to  quash,  and  In 
order  to  end  a  litigation  already  unduly  pro- 
longed, we  will  treat  this  -appeal  as  though  it 
were  regularly  here.  The  bill  alleged  that 
plaintiff  had  been  induced  to  enter  Into  a 
partnership  agreement  with  the  defendant, 
and  to  pay  the  sum  of  $5,700  on  account  of 
his  contrlbntlon  to  tbe  firm,  by  false  and 
fraudulent  representations  made  to  him  by 
defendant.  The  alleged  false  representation 
made  by  defendant  to  plaintiff,  as  an  Induce- 
ment to  him  to  enter  Into  the  contract,  and 
purchase  a  half  interest  upon  that  basis,  was 
that  he  (the  defendant)  had  paid  for  tbe 
plant  of  the  York  Candy  Company  $51,000 
"In  cold  cash,"  when  the  fact  was  that  he 
bad  paid  for  it  in  stock  of  tbe  American 
Stogie  Company,  which  he  had  purchased 
for  $20,000  only.  Plaintiff  testified  that  he 
would  not  have  entered  Into  the  partnership 
agreement  or  made  the  cash  pasrments  If  he 
had  known  that  the  consideration  for  the 
property  at  York  had  been  paid  In  stogie 
stock,  and  not  in  "cold  cash,"  as  represented 
by  defendant;  that  he  went  into  the  business 
relying  on  the  Judgment  of  defendant  In  pay- 
ing $51,000  for  the  plant,  and  theretm-«.l^ 
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lleved  he  waa  taking  no  risk  in  InTestlng  his 
money,  in  one-half  of  the  Interest,  based  on 
defendant'a   good  Judgment.    PlalutifC   first 
learned  on  Hay  Slat  that  defendant'a  rep- 
reeentatlons  had   been   false,    and   on   the 
lame  day  he  made  a  written  demand  for  an 
accounting.    On  June  2d  this  bill  was  filed. 
Under  the  pleadings,  the  case  turns  mainly 
upon  the  question  of  fact  as  to  whether  or 
not  the  defendant  did,  as  an  inducement  to 
plaintiff  to  enter  into  the  partnership  and 
purchase  a  one-half  interest  upon  that  basis, 
represent  that  he  paid  for  the  York  Candy 
Company's  plant  the  sum  of  $51,000  in  "cold 
cash."    It  is  admitted  that,  if  such  a  repre- 
sentation was  made  by  defendant  to  plaintiff, 
it  was  untrue.    The  plaintiff  waa  corroborat- 
ed in  his  allegation  as  to  this  representation 
by  two  witnesses;  one  being  his  wife,  and 
the  other  a  disinterested  third  party.    The 
trial  Judge,  having  the  parties  and  witnesses 
before  him,  found,  as  a  fact,  that  the  false 
and   fraudulent   representation   was   made. 
Tills  finding  was  not   only   supported   by 
ample   testimony,   but   it   is   sustained    by 
the  weight  of  the  evidence,  and,  under  such 
circumstances,   we   have  said   many   times 
that  a  finding  of  fact  will  not  be  disturb- 
ed by  the  appellate  court    McPherran's  Es- 
tate, 212   Pa.   425,  61  AtL   954;   First  Na- 
tional Bank    y.   Coal   Co.,   210  Pa.   76,   69 
Atl.  484;  Guudaker  v.  Etargott,  209  Pa.  284, 
58  Atl.  476;  Byers  v.  Byers,  208  Pa.  23,  57 
Atl.  62.    The  law  ia  well  settled  that,  where 
one  1b  induced  to  form  a  partno'shlp  by  the 
false   representation  of  another,  the  court 
will,   upon    the   prompt   application   of   the 
injured    party,    after    the    deceit    becomes 
known,  rescind  the  contract  of  partnership, 
and  compel  repayment  of  whatever  sum  may 
have  been   improperly  obtained.    See  Lind- 
ley  on  Partnership  (2d  Am.  Ed.)  482;  Bich- 
ards  T.  Todd,  127.  Mass.  167;  Ingraham  v. 
Foster,  31  Ala.  123.    The  general  rule  is  thus 
stated  in  22  Am.  A  Bug.  Ency.  of  Law  (2d 
Ed.)  209:    "Where  a  partner  has  been  led 
into  a  partnership  by  means  of  fraud  and 
•     deceit,  he  may  maintain  a  suit  in  equity  for 
a  dissolution,  even  though  he  proves  no  pe- 
cuniary damage;  or  he  may  maintain  a  suit 
to  rescind  the  contract,  and  require  hi^  part- 
ner to  place  him  in  statu  quo,  provided,  of 
course,  he  has  not  ratified  the  contract  after 
knowledge  of  the  fraud."    And  in  Smith  v. 
Everett,  126  Mass.  304,  Justice  Gray,  in  di»- 
cussing  this  principle,  said:    "Upon  the  alle- 
gations in  the  bill,  which  are  admitted  by 
the  demurrer,  the  defendant,  by  false  and 
fraudulent  representations  as  to  the  extent 
of  bis  business,  induced  the  plaintiff  to  en- 
ter Into  a  partnership  with  him  for  a  defi- 
nite period,  which  would  make  the  plaintiff 
liable  to  creditors  as  a  partn».    Against 
such  liability  by  reason  of  the  defendant's 
firaud,  a  court  of  law  conid  afford  the  plain- 
tiff no  adequate  remedy.    Equity  has,  there- 
fore, Jurisdiction  to  Mder  the  partnership 


articles  to  be  canceled,  and  to  teottaln  the 
defendant  from  using  tiie  plaintUTs  name  as 
a  partner,  and,  having  obtained  Jurisdiction 
tor  that  purpose,  may  administer  complete 
relief  in  the  same  suit,  by  ordering  the  de* 
ffflidant  to  repay  the  sums  advanced  or  ex- 
pended by  the  plaintiff  on  account  of  the 
partnership." 

During  the  trial,  defendant  made  an  offer 
to  prove  that  the  plant  purchased  by  him 
from  the  York  Candy  Company  was  worth 
as  much  or  more  than  the  amount  he  stated 
he  bad  paid  for  It,  in  cash  $51,000 ;  but  the 
court  ezclnded  the  offer  as  immaterial.  An 
exception  was  taken,  but  thore  Is  no  assign- 
ment of  error  to  the  ruling,  and  the  ques- 
tion is  not  properly  before  as;  but  counsel 
for  appellant  raise  the  same  point  In  the 
argument,  by  contending  that,  if  the  property 
was  worth  the  amount  stated,  no  pecuniary 
damage  was  suffered  by  the  plaintiff,  and  be 
is  not,  therefore,  entitled  to  relief  In  this 
action.  But  the  attitude  of  partners  toward 
each  other,  is  one  which  demands  implicit 
fairness  and  good  faith.  No  man  ought  to 
be  compelled  to  remain  in  partnership  with 
one  who  has  deceived  and  tricked  him,  at  the 
very  ontset  of  their  career  and  at  the  in- 
ception of  their  mutual  relations.  "The  rela- 
tion of  partners  Is  one  implying  the  highest 
degree  of  mutual  confidence.  By  such  re- 
lation each  becomes  the  cnstodian,  not  only 
of  the  property,  but  to  a  great  degree  of  the 
character  and  business  standing  of  the  other. 
For  the  court,  therefore,  In  an  equitable 
action,  to  uphold  a  contract  consummated  by 
fraud,  and  thus,  as  between  the  deceiver  and 
the  deceived,  to  bind  the  property  and  char- 
acter of  the  latter,  would  seem  to  be  not  only 
inequitable,  bat  oppressive.  Nor  should  the 
relation  be  continued  until  the  injnred  and 
deceived  party  has  been  subjected  to  actual 
loss,  which  be  may  prove  in  dollars  and  cents. 
When  he  appeals  to  the  court  for  relief  and 
establishes  the  fraud,  he  should  be  relieved 
from  the  hazard  of  a  business  combination 
Into  which  he  tiad  been  Inveigled  by  fraud 
and  misrepresentation."  Harlow  y.  La  Brum, 
82  Hun,  292,  298,  31  N.  Y.  Snpp.  487. 

It  baying  been  determined  that  the  con- 
tract of  partnership  in  this  case  was  obtained 
by  misrepresentation.  It  was  for  the  plain- 
tiff, as  the  party  deceived,  to  elect  whether  he 
would  be  bound.  He  has  chosen  to  rescind. 
He  has  testified  that  he  would  not  have  en- 
tered into  the  contract  at  all,  had  he  known 
the  facts  as  to  the  purchase  of  the  plant  by 
the  defendant  How,  then,  is  It  possible,  with 
any  Justice,  to  enforce  the  contract  against 
him  in  any  part?  The  learned  court  below 
was  undoubtedly  right  in  setting  the  con- 
tract wholly  aside.  As  to  the  appointment 
of  a  receiver  for  partnership  property,  at  the 
instance  of  one  of  the  partners,  this  court 
said,  in  Sloan  ▼.  Moore,  87  Pa.  217,  by  Jus- 
tice Strong:  "When  a  dissolution  is  in- 
tended, or  has  already  taken  nlace,  a  court 
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«t  equity  will  always  appotat  a  receiver,  pro- 
vided there  be  some  breach  of  the  duty  of  a 
partner  or  of  the  contract  of  partnership. 
See  cases  collected  In  Collyer  on  Partnership, 
354,  note  4.  Indeed,  It  is  difficult  to  see  bo_w 
the  necessity  of  a  receiver  can  be  avoided, 
on  the  dissolution  of  a  partnership,  when  the 
parties  cannot  agree  as  to  the  disposition  of 
the  joint  effects,  for  no  one  has  a  right  to 
their  possession  and  control  superior  to  that 
of  tlie  other."  In  the  present  case,  the  court 
below  gave  to  the  defendant  every  oMJor- 
tunity  to  effect  a  settlement  with  the  plaintiff, 
bat  withont  reenlt  Notliins  remained,  then, 
but  to  appoint  a  receiver.  The  injunction 
fallowed  as  a  matter  of  course.  In  2  Lind- 
ley  on  Partnership,  pp.  638,  539,  It  Is  said: 
"The  appointment  Of  a  receiver  always 
operates  as  an  injunction,  for  the  court  will 
not  suffer  Its  officer  to  be  interfered  with  by 
any  one."  And  in  Sloan  v.  Moore,  37  Pa.  217, 
cited  above.  Justice  Strong  further  said 
(page  224):  "The  reasons  for  the  appoint- 
ment  of  a  receiver  apply  with  equal  fbrce  to 
justify  the  injunction.  Indeed,  the  decree 
making  the  latter  perpetual  was  a  necessary 
consequence  of  putting  the  partnership  prop- 
erty Into  the  bands  of  the  receiver." 

The  decree  of  the  court  below  Is  affirmed, 
and  this  appeal  Is  dismissed,  at  the  cost  of 
appellant 

MITCHELL,  a  J.  (dissenting).  The  as- 
signments of  error  are  in  violation  of  the 
rules  of  court  and  the  appeal  might  be  dis- 
missed on  that  ground;  but,  as  the  court 
has  concluded  to  consider  and  decide  the  case, 
I  would  reverse  the  judgment. 

The  value  of  the  manufacturing  plant,  the 
subject  of  the  controversy,  was  relevant  and 
very  material  on  the  question  of  fraud.  If 
the  appellant  In  good  faith  believed  It  worth 
$51,000,  and  could  show  that  It,  or  the  stock 
he  gave  for  it,  was  In  fact  worth  that  amount, 
then  there  was  no  actual  fraud,  and  the  rep- 
resentation that  he  had  paid  for  it  in  cash 
was  a  subordinate  circumstance  not  sufficient 
to  rescind  the  purchase,  though  it  would  jus- 
tify Jones  in  dissolving  the  partnership  If 
he  thought  It  of  Importance  enough  to  de- 
stroy that  confidence  which  the  partnership 
relation  requires.  A  bill  for  that  purpose 
would,  however,  have  sustained  a  decree  for 
dissolution  only  from  the  filing  of  the  bill, 
and  with  a  due  regard  for  the  rights  of  both 
parties.  The  injunction  and  the  appointment 
of  a  receiver  were  not  only  Irregular  and  Im- 
provident, but  highly  unjust  and  Injurious, 
in  that  they  practically  confiscated  the  ap- 
pellant's property  on  a  charge  of  fraud  which 
may  have  been  perpetrated,  but  which  cer- 
tainly was  not  proved,  and  which  the  appel- 
lant was  denied  the  opportunity  of  disprov- 
ing. 

FELL  and  BLKIN,  JJ.,  Join  In  tUs  dis- 
sent 
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PERRT  T.  PAYNE  et  aL 

(Sapreme  Court  of  Pennsylvania.    March  U, 
1907.) 

1.  Master    and    Sbbvakt  —  Nbolioshcb    or 
Servant— Liability  ov  Masteb. 

Where  an  owner  of  a  building  allows  work- 
men in  the  employ  of  a  contractor  to  use  the  top 
of  an  elevator  to  stand  on  while  painting  the 
upper  part  of  the  stiaft,  and  after  this  is  done 
tlie  painters  go  to  the  bottom  of  the  shaft,  wiien 
the  elevator  boy  in  the  employ  of  the  owner 
drops  the  elevator,  and  one  of  the  men  is  killed, 
the  owner  is  liable. 

fEd.  Note.— For  cases  in  point  see  (3ent.  Dig. 
vol.  34,  Master  and  Servant,  IS  120&-121.6, 
1228-1228.] 

2.  INOKMNITY— (30N8TBT7Cn0R  OF  CoRTBAOI. 

Building  contractors  gave  the  owner  of  a 
bnilding  a  bond  to  protect  liim  and  keep  him 
harmless  from  damages  arising  from  accidents 
to  persons  employed  in  the  construction  of  or 
passing  near  the  building.  Held  not  to  app^ 
to  an  accident  to  a  person  working  on  the  boiid- 
ing  through  the  negligence  of  a  servant  of  the 
owner  of  the  building. 

Appeal  from  Court  of  C!ommon  Pleaa,  Phil- 
adelphia CJounty. 

Actio     by  Edward  Perry  against  Georg 
P.  Payne  and  Charles  O.  Wetter.    From  an 
order  refusing  to  take  off  a  nonsuit  plaintiff 
appeals.    Affirmed. 

Argued  before  MITCHELL,  C.  J^  and 
PELL,  BROWN  MBSTREZAT,  and  STEW- 
ART, JJ. 

Thomas  Leaming,  fo  appellant  Edward 
W.  Magill  and  Ruby  B.  Vale,  for  appellees. 

MESTREZAT,  J.  By  a  contract  in  writing 
dated  October  21,  1902,  Oeorge  F.  Payne  ft 
Co.,  the  defendants,  a^«ed  to  erect  for  Ed- 
ward Perry,  the  plaintiff  and  owner  of  the 
premises,  a  building  at  the  southeast  comer 
at  Sixteenth  and  Chestnut  streets;  and,  if 
the  site  was  delivered  to  them  by  a  certain 
date,  they  agreed  to  deliver  the  finished  build- 
ing to  the  plaintiff  on  December  15, 1908.  By 
the  terms  of  the  contract  Payne  ft  (3o.  prom- 
ised to  execute  and  deliver  to  Perry  a  bond 
In  the  sum  of  $140,000,  Indemnifying  him. 
Inter  alia,  "from  all  loss,  cost  or  expense 
*  *  *  arising  from  accidents  to  mechanics 
or  laborers  employed  in  the  construction  of 
said  worlc,  or  to  i>eraons  passing  where  the 
work  is  being  constructed";  and  In  pursu- 
ance thereof  the  defendants  gave  their  bond 
to  Perry  conditioned,  inter  alia,  that  they 
"shall  protect  and  keep  harmless  the  said 
Edward  Perry  of  and  from  all  loss,  costs 
and  damages,  for  nonfulflllment  of  same,  or 
by  reason  of  any  Hens,  claims  or  demands 
for  material,  tor  labor  furnished  for  the  oodp 
structlon  of  said  work,  or  from  damages  aris- 
ing from  accidents  to  persons  employed  in  the 
construction  of,  or  passing  near  the  said 
work,  or  for  damages  done  to  adjacent  prop- 
erties by  reason  of  the  construction  of  said 
work,  or  by  depositing  material  in  such  a 
manner  as  to  damage  either  the  dty  or  the 
Individual."    Payne  ft  Co.  entered  ^i 
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'Work,  but  failed  to  complete  it  within  the 
specified  time.  The  time  limit  was  waived 
by  mutual  consent,  and,  as  certain  parts  of 
the  building  were  completed  and  ready  for 
occupancy,  they  were  delivered  to  Perry.  In 
March,  1904,  the  entire  building  had  not 
been  finished,  but  Perry  was  in  partial  pos- 
session and  had  placed  bis  employes  in  charge 
of  the  engine,  maclxlnery,  elevators,  and  every 
part  of  the  building.  A  few  of  the  employes 
of  the  contractors  or  of  the  subcontractors 
continued  to  work  on  the  building  until  about 
June  1,  1904,  when  all  their  workmen  were 
Withdrawn  from  the  building,  and,  although 
not  formally  delivered  to  him.  Perry  took 
possession  of  it.  Owing  to  some  defect  In 
the  plastering  on  the  side  of  one  of  the 
elevator  shafts,  a  piece  of  the  plastering, 
about  IS  inches  wide  and  20  feet  in  height 
had  to  be  removed.  The  side  of  the  shaft 
was  then  replastered  and  painted;  but,  ow- 
ing to  ftuther  defects,  the  architects  re- 
fused to  approve  It,  and  it  had  to  be  re- 
moved and  replastered  again.  This  was  done, 
and  It  necessitated  the  repainting  of  the 
shaft  from  the  third  floor  to  the  bottom. 
Payne  ft  Co.  were  required  under  the  contract 
to  do  the  work.  On  June  17,  1904,  on  request 
of  Payne  &  Co.,  Perry  consented  that  their 
employSs  might  use  the  elevator  as  a  movable 
stage  in  painting  the  side  of  the  shaft.  Per- 
ry was  then  and  had  been  for  some  months 
in  the  exclusive  possession  of  the  elevator, 
and  his  employes  were  running  it  On  the 
morning  of  June  18,  1904,  two  painters  in 
the  employ  of  a  subcontractor  of  Payne  ft 
Co.  got  on  top  of  the  elevator  at  the  third 
floor  for  the  purpose  of  painting  the  side 
of  the  shaft  As  the  painting  within  reach 
of  the  painters  was  completed,  the  boy  operat- 
ing the  elevator  would  lower  It  and,  as 
the  work  progressed,  he  continued  to  lower 
it  until  the  bottom  of  the  shaft  was  reached. 
There  were  then  still  about  8  or  10  feet  of 
the  shaft,  the  space  occupied  by  the  elevator, 
to  be  painted.  The  painters  left  the  top  of 
the  elevator,  and  after  the  boy  had  hoisted 
it  they  entered  the  shaft  to  complete  the 
painting.  Lynch,  one  of  the  painters,  as- 
cended a  stepladder,  and,  while  standing  on 
it  and  engaged  in  painting,  the  boy  lowered 
the  elevator,  which  struck  Lynch  and  caused 
his  death.  His  widow  recovered  a  Judgment 
against  Perry  for  the  negligence  of  the  lat- 
ter's  employe  In  operating  the  elevator.  This 
is  an  action  of  assumpsit  brought  by  Perry 
against  Payne  ft  Co.  on  the  bond  of  Indemnity. 
The  learned  trial  Judge  In  the  court  l>eIow 
held  that,  under  the  facts  of  the  case,  Payne 
ft  Co.  were  not  liable  to  Perry  on  the  bond 
for  the  damages  recovered  against  him  by 
Lynch's  widow,  and  entered  a  nonsuit  The 
plaintiff  has  taken  this  appeal. 

The  learned  cpuusel  for  the  plalntifC  con- 
cedes that  at  the  time  of  the  accident  the 
elevator  was  being  operated  by  a  servant  of 
the  plaintiff  for  whose  negligent  act  result- 


ing In  the  death  of  Lynch,  the  plaintiff  was 
responsible.  This  admission  was  fully  Justi- 
fied by  the  evidence,  as  well  as  by  the  Judg- 
ment obtained  against  Perry.  He  claims, 
however,  that  the  court  below  made  an  un- 
warranted distinction  in  holding  that  the 
servant  operating  the  elevator  might  have 
been  regarded  as  t>elng  in  the  employment  of 
the  defendants  while  the  painters  were  on 
the  top  of  the  elevator  and  using  it  as  a 
staging  for  painting,  but  that  after  th^  l^t 
the  top  of  the  elevator,  and  began  painting 
under  It  at  the  bottom  of  the  shaft  the  serv- 
ant was  then  in  the  onploy  of  the  plaintiff, 
and  the  elevator  was  under  the  management 
and  control  of  the  plalntifC.  We  do  not  think 
the  counsel's  position  is  well  taken.  From 
the  facts,  which  are  stated  above.  It  Is  dear 
that  whatever  doubt  may  exist  as  to  who 
was  the  employer  of  the  boy— Perry  or  Payne 
ft  Co. — ^while  the  painters  were  using  the 
top  of  the  elevator  as  a  staging,  or  who,  dur- 
ing that  time,  was  in  control  of  the  elevator, 
there  can  be  no  question  ttiat  after  the  paint- 
ers had  left  the  elevator  and  resumed  their 
work  at  the  bottom  of  the  sliaft  the  boy  was 
Perry's  servant,  and  as  such  was  in  control 
of  and  operating  the  elevator.  As  we  have 
seen,  at  the  time  Perry  gave  permission  to 
Payne  ft  Co.  to  use  the  elevator,  he  was  in 
the  exclusive  control  and  management  of  it, 
and  he  consented  to  its  use  by  them  for  stag- 
ing purposes  only,  and,  when  It  was  no  longer 
needed  for  that  purpose.  Perry,  through  his 
servant  resumed  the  use  of  it  for  his  own 
purpose.  The  painters  did  not  need  it  while 
painting  at  the  bottom  of  the  shaft  end  it 
bad  to  be  hoisted  above  the  unpainted  iwrtion 
of  the  side  of  the  shaft  before  they  could  do 
that  part  of  the  work.  Havhig  served  the 
purpose  for  which  the  contractors  bad  pro- 
cured It  from  Perry,  the  owner  of  the  build- 
ing then  continued  to  use  the  elevator  in  his 
own  business  when,  by  a  negligent  act  of  his 
servant  in  operating  it  It  caused  the  injury 
resulting  In  Lynch's  death. 

The  principal  and  controlling  question  in 
the  case  depends  upon  the  interpretation  of 
the  bond  on  which  the  action  was  brought 
That  part  of  the  condition  of  the  bond  with 
which  we  are  particularly  concerned  provides 
that  the  contractors  "shall  protect  and  ke^ 
harmless  the  said  Edward  Perry  •  *  * 
from  damages  arising  from  accidents  to  per- 
sons employed  in  the  construction  of,  or  pass- 
ing near,  the  said  work."  The  plaintiff  con- 
tends that  this  bond  indemnifies  him  against 
all  damages  arising  from  injuries  to  any  per- 
son employed  about  the  work,  whether  the 
Injuries  were  caused  by  the  negligence  of 
the  contractors  or  their  employes,  or  by  the 
negligence  of  himself  or  his  employ^  He 
contends  that  the  language  can  bear  no  oth- 
er Interpretation;  that  the  liability  against 
which  he  Is  indemnified  does  not  depend  up- 
on who  caused  the  Injury,  but  must  be  de- 
termined by  the  class  of  persons  to  wlilcb 
the  victim  belongs ;  and  that  ^e 
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tion  coven  all  damages  which  he  Is  required 
to  pay  arising  from  Injuries  to  any  person 
who  is  engaged  In  the  construction  of  the 
building.  We  cannot  assent  to  this  construc- 
tion of  the  bond.  It  ignores  the  well-estab- 
lished rules  applicable  to  the  construction  of 
such  Instnuueuts,  and  results,  as  we  think, 
In  Imposing  a  liability  on  the  contractors 
which  was  not  contemplated  by  the  parties. 
In  construing  the  Instrument,  It  Is  our  duty 
to  ascertain  the  intention  of  the  parties,  and 
in  doing  so  we  are  not  confined  to  the  lan- 
guage used,  but  may  consider  the  clrcum- 
Btances  surrounding  the  parties  and  their  ob- 
ject In  making  the  Instrument.  The  nature 
of  the  duty  of  the  obligor  and  the  character 
of  the  obligee  will  be  regarded  as  explanatory 
of  the  Intent  of  the  parties.  Strawbrldge  ▼. 
Railroad  Ck>.,  14  Md.  360,  74  Am.  Dec.  S41. 
Here  the  obligors  were  the  contractors  for 
the  erection  of  the  building,  and  by  their 
contract  they  agreed  "to  furnish,  all  the  ma- 
terials for,  and  to  build,  construct  and  finish 
complete  in  every  respect,  ready  for  use,  a 
building,"  within  a  stipulated  time.  This 
necessitated  their  being  in  poasession  of  the 
premises  during  the  time  required  for  the 
construction  of  the  building,  and  the  piaintifT 
desired  to  relieve  hlpiself  from  any  liability 
or  from  any  litigation  arising  out  of  a  sup- 
posed liability  for  any  act  done  daring  the 
progress  or  the  continuance  of  the  work  by 
the  contractors.  Hence  the  lodemnlflcation 
clause  of  the  contract  and  the  bond.  But 
against  whose  negligent  or  unlawful  act  or 
acts  was  Perry  to  be  indemnified?  We  think 
an  analysis  of  the  condition  of  the  bond  will 
disclose.  He  was  to  be  protected  from  loss 
and  damages  for  nonfulfillment  of  the  con- 
tract Certainly  that  obligation  rested  upon 
Payne  ft  Ck).  He  was  to  be  protected  against 
any  liens,  claims,  or  demands  for  material 
or  labor  furnished  for  the  construction  of 
the  work.  Tliat  protection,  manifestly,  was 
to  be  attorded  by  Payne  &  Co.  He  was  to  be 
indemnified  against  damage  done  to  adjacent 
properties  by  reason  of  the  construction  of 
the  work.  As  Payne  &  Co.  were  to  erect  tiie 
building,  we  think  there  can  be  no  doubt  that 
the  damage  there  contemplated  was  such  as 
would  be  done  by  Payne  ft  Co.  or  their  on- 
ploy6s,  and  not  by  Ferry  or  his  employes. 
He  was  also  to  be  Indemnified  against  de- 
positing material  in  such  a  manner  as  to 
damage  either  the  city  or  the  Individual. 
Again  recalling  Payne  ft  Co'a  relation  to  the 
building,  that  they  were  to  furnish  the  ma- 
terial and  erect  the  stmcture,  this  evidently 
only  contemplated  a  liability  if  the  material 
should  be  deposited  by  the  contractors,  and 
did  not  Include  material  which  might  be  de- 
posited by  Perry^  In  neither  of  the  last  two 
instances  does  the  bond  designate  the  party 
against  whose  negligent  act  Perry  should  be 
indfflnnifled,  but  no  reasonable  Interpretation 
of  It  would  Impose  liability  in  either  case  for 
the  acts  of  Perry  or  his  employes,  because 
manifestly  the  necessity  for  doing  so  could 


not  have  been  anticipated  by  the  parties,  and 
hence  it  was  not  Intended  that  the  bond 
should  cover  such  acts  by  Perry.  He  was 
also  to  be  Indemnified  against  "damages  aris- 
ing from  accidents  to  persons  employed  in 
the  construction  of,  or  passing  near,  the  said 
work."  Against  whose  acts  resulting  in  dam- 
ages to  such  persons  did  the  parties  Intend 
that  Perry  should  be  protected?  Manifestly 
against  the  acts  of  the  same  parties  against 
whom  the  bond  protected  Perry  for  damages 
arising  from  the  deposit  of  materials,  or  the 
damages  done  to  adjacent  properties  by  rea- 
son of  the  construction  of  the  work.  In  those 
cases  the  negligent  or  unlawful  acts  against 
which  Perry  provided  were  evidently  those  of 
the  contractors,  although  not  so  expressly 
stipulated,  and  we  think  It  equally  clear  that 
It  was  the  intention  of  both  parties,  when 
the  bond  in  question  was  given,  that  the  ac- 
cidents against  which  the  bond  indemnified 
should  be  those  that  were  caused  by  the  n%- 
ligence  of  the  contractors  or  their  employee 
who  were  engaged  hi  the  construction  of  the 
building,  and  not  such  as  might  arise  from 
the  unanticipated  negligence  of  Perry  or  his 
employga  It  Is  contrary  to  experience  and 
against  reason  that  the  contractors  should 
agree  to  Indemnify  Perry  against  the  negli- 
gence of  himself  or  his  employes.  It  would 
make  them  Insurers,  and  Impose  a  liability 
upon  the  contractors,  the  extent  of  which 
would  be  uncertain  and  indefinite,  and  entire- 
ly in  the  hands  of  Perry.  The  results  of  such 
a  liability  might  become  most  disastrous. 
While  the  consideration  named  In  the  con- 
tract for  the  construction  of  the  building  and 
indemnifying  the  owner  was  large,  yet  it  was 
wholly  Inadequate  to  Justify  the  contractors 
in  assuming  liability  for  his  negligence  in 
view  of  the  responsibility  in  constructing  the 
building.  The  profits  to  be  realized  on  the 
contract  were  entirely  too  small  to  warrant 
the  contractors  In  agreeing  to  assume  a  lia- 
bility of  such  great  proportions  and  of  such 
unlimited  extent  A  single  act  of  negligence 
on  the  part  of  the  owner  or  his  employes, 
over  whom  the  contractors  would  have  no 
restraint  or  control  whatever,  might  create  a 
liability  which  a  lifetime  of  successful  busi- 
ness could  not  repay.  An  Interpretation  of 
the  bond  which  might  give  rise  to  such  re- 
sults could  hardly  be  regarded  as  reasonable 
or  as  giving  effect  to  the  intention  of  the 
parties. 

The  question  presented  here  has  not  arisen 
or  been  determined  in  any  of  the  reported  de- 
cisions of  this  court  In  other  Jurisdictions, 
however,  the  inclination  Is  decidedly  against 
construing  a  contract  of  this  character  as  in- 
demnifying the  indemnitee  against  his  own 
negligence;  and  it  Is  there  held  that  a  con- 
tract will  not  be  so  construed  unless  express 
language  requires  It  In  Mynard,  etc.,  v. 
Syracuse,  etc.,  R.  R.  Co.,  71  N.  T.  180,  27 
Am.  Rep.  28,  it  is  held  that  "every  presump- 
tion Is  against  an  intention  to  contract  for 
Immunity  for  not  exercising  ordinary  dill- 
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gence  In  the  transaction  of  any  business,  and 
hence  the  general  rule  is  that  coutraets  will 
not  be  BO  constmed  nnless  expressed  in  nn- 
eqolTocal  terms."  In  Mitchell  v.  Southern 
Ry.  Co.,  74  S.  W.  216,  24  Ky.  Law  Rep.  2388, 
Mr.  Justice  Paynter,  speaking  (or  the  court, 
says:  "If  a  doubt  existed  as  to  its  [clause 
of  indemnity]  meaning,  the  court  would 
resolve  that  doubt  against  the  contention 
that  the  contract  was  intended  to  Indemnify 
appellee  against  Its  own  negligence.  Bv 
ery  presumption  is  against  such  intention. 

•  •  •  In  Perkins  v.  New  York  Central  E. 
R.  Co,  24  N.  Y.  196,  ffi  Am.  Dec.  281,  the 
court  said:  'A  party  who  claims  exemption 
from  liability  for  the  negligence  of  his  serr- 
ants  or  agents  must  undoubtedly  base  bis 
claim  upon  the  express  words  of  his  contract. 
It  will  not  be  presumed  in  his  favor.' " 

In  Manhattan  Ry.  Co.  v.  Cornell,  64  Hun, 
282,  7  N.  Y.  gupp.  567,  affirmed  by  the  Court 
of  Appeals  of  New  York,  130  N.  Y.  637,  29 
N.  E.  151,  a  contractor,  employed  to  construct 
an  extension  to  the  station  platform  of 
a  railway.  Indemnified  the  railway  com- 
pan7    against    "all    loss,    cost    or    damage 

*  *  *  from  any  damages  arising  from 
injuries  sustained  by  mechanics,  laborers 
<Hr  other  persons,  by  reason  of  accident 
or  otherwise."  During  the  progress  of  the 
work  a  laborer  in  the  employ  of  the  contract- 
or was  killed  by  an  oiglne  of  the  rail- 
way ctHnpany,  for  which  the  widow  of  the 
laborer  recovered  damages  against  the  com- 
pany. Suit  was  then  brought  by  the  company 
against  the  contractor  on  his  indonnlty  con- 
tract, but  It  was  held  that  the  contract  did 
not  Indemnify  the  company  against  the  neg- 
ligence of  Its  employes.  In  the  opinion  of 
the  court  It  is  said:  "For,  while  the  lan- 
gtiage  of  this  part  of  the  contract  is  very 
general,  it  cannot  reoscHiably  be  so  construed 
as  to  Impose  upon  the  contractors  the  obliga- 
tion to  protect  the  plaintiff  against  the  care- 
lessness or  negligence  of  persons  in  its  own 
employment  What  the  party  designed  and 
Intended  by  this  i>art  of  the  agreement  was 
to  indemnify  the  plaintiff  against  liability 
for  any  damages  or  injuries  that  might  be 
sustained  by  persons  In  the  employment  of 
the  contractors  In  the  progress  and  execution 
of  their  work.  •  •  •  There  was  no  rela- 
tion whatever  existing  between  them  (emr 
ployte  of  the  railway  company)  and  the  can- 
tractors,  and  It  is  not  reasonable  to  suppose 
that  In  the  nse  of  this  language  either  the 
plaintlft  or  the  contractors  intended  or  under- 
stood tlie  latter  to  be  obligated  to  indenmi- 
fy  the  plalAtiff  against  the  carelessness  or 
misconduct  of  its  own  servants  or  emplc^te." 
In  Johnson  v.  Richmond  &  Danville  B.  B. 
Co.,  86  Va.  976,  11  S.  E.  829,  the  contract 
provided  that  a  railroad  company  should  not 
be  responsible  for  any  injuries  to,  or  death 
<rf;  any  member  of  a  firm  which  had  contract- 
ed to  construct  some  work  for  the  company, 
and  that,  In  the  event  of  any  suit  being 
broogbt  against  the  company  or  any  Judg- 


ment obtained  against  It,  the  contractors 
should  resist  the  suit  and  pay  such  Judgment. 
One  of  the  firm  was  killed  by  a  train  of  the 
railroad  company,  and  In  an  action  for  bis 
death  the  company  set  up  the  contract  as 
a  defense.  The  trial  court  sustained  its  po- 
sition, but  the  Court  of  Appeals  reversed, 
Mr.  Justice  Lewis,  delivering  the  opinion,  say- 
ing: "It  was  very  properly  conceded  In  the 
argument  that  the  instruction  given  by  tbe 
circuit  court  is  erroneous.  The  theory  of  that 
instruction  is  that  the  fifth  clause  of  tbe  writ- 
ten agreement,  although  It  in  effect  stipu- 
lates for  exemption  from  liability  even  for 
the  consequence  of  the  company's  own  neg- 
ligence, is  notwithstanding  valid,  and  conse- 
quently precludes  a  recovery  by  the  plalntlfC, 
whether  the  company  was  negligent  or  not. 
It  would  be  strange,  indeed,  if  such  a  doc- 
trine could  be  maintained.  To  uphold  the 
stipulation  in  question  would  be  to  hold  that 
It  was  competent  for  one  party  to  put  the 
other  parties  to  the  contract  at  the  mercy  of 
its  own  misconduct,  which  can  never  be  law- 
fully done  where  an  enlightened  system  of 
Jurisprudence  prevails.  Public  policy  forbids 
it,  and  contracts  against  public  policy  are 
void." 

The  only  case  cited  by  tbe  learned  counsel 
of  the  plaintiff  In  support  of  his  position  and 
the  one  which  he  contends  rules  tbe  present 
case  in  favor  of  his  client  Is  Woodbury  v. 
Post,  168  Mass.  140,  83  N.  E.  86.  We  think, 
however,  that  the  reasoning  of  the  court  there 
is  against  the  plaintiffs  construction  of  tbe 
contract  in  our  case.  There  Is  a  clear  dis- 
tinction between  the  contracts  In  the  two 
cases,  and  tbe  Woodbury  Case  was  ruled  In 
favor  of  the  indemnitee  on  the  ground  that 
the  terms  of  the  contract  q)ecifically  provid- 
ed indemnity  against  his  own  negligence.  Tbe 
letters  passing  between  tbe  parties  constitut- 
ed the  contract.  Tbe  indemnitee's  letter  con- 
tained tbe  following  proposition,  which  was 
acetfftei  by  the  indemnitor :  "If  any  injury 
shall  be  occasioned  to  any  person  or  prop- 
erty Willie  yon  are  using  such  engines  or  der^ 
ricks,  or  as  a  result  of  such  use,  yon  are  to 
Indemnify  us  against  any  damage  or  expense 
by  reason  of  the  same,  notwithstanding  the 
condition  of  the  engine,  derrick,  or  applian- 
ces, or  the  negligence  of  our  employds  upon 
the  derrick  or  oiglne,  may  have  caused  or 
contributed  to  the  injury."  Two  of  the  In- 
demnitee's employes  were  injured  by  the  de- 
fective condition  of  one  of  the  derricks  while 
being  used  by  the  Indemnitor,  and  received 
compensation  from  the  indemnitee  for  their 
injuries.  In  a  suit  by  the  indemnitee  to  re- 
cover this  compensation  from  the  indemnitor, 
it  was  held  that  the  plaintiff  could  recover 
the  amount  he  had  paid  the  injured  employ^ 
although  their  Injuries  were  the  result  of  his 
own  negligence.  The  right  to  recover  was  put 
on  the  ground  that  the  contract  expressly 
stipulated  against  the  Indemnitee's  own  neg>- 
licence;  the  court  holding  tbat  the  language 
used  made  it  clear  tbat  such  Uability  was 
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Imposed  by  thft  contract.  In  the  opinion  it 
Is  said  (page  144  of  158  Mass.,  page  87  of 
S3  N.  B.) :  "Tbe  clause  'notwithstanding  tbe 
condition  of  the  engine,  derrick,  or  applian- 
ces, or  tbe  negligence  of  our  [plaintiffs']  em- 
ployes upon  the  derrick  or  engine,  may  have 
caused  or  contributed  to  the  injury,'  does  not 
limit  the  indemnity  to  damages  and  ez- 
Iienses  caused  by  tbe  condition  of  tbe  engine, 
derrick,  and  appliances,  or  tbe  negligence  of 
those  employed  upon  the  derrick  or  engine. 
Its  purpose  and  effect  were  to  make  it-  clear 
that  those  clrcnmstancea,  which,  if  no  sach 
clanse  bad  been  inserted,  might  have  been 
claimed  to  defeat  the  ri^t  to  Indemnity, 
were  not  to  impair  the  plaintiffs'  right  Tbe 
clause  negatives  possible  exceptions  which 
might  in  ^ect  be  read  into  tbe  contract  by 
the  application  of  principles  of  law,  onless 
tbe  parties  made  it  certain  that  indemnity 
from  tbe  resalt  of  all  injuries,  howerer  oc- 
cnrrlng,  was  expressly  stipulated."  It  Is 
therefore  apparent  from  the  oplnima  of  the 
conrt  that  tbe  liability  of  the  Indemnitor  was 
pot  upon  the  gronnd  that  the  omtract  ex- 
pressly stipulated  against  the  Indemnitee's 
own  negligence,  and  that  "the  clause  nega- 
tlves  possible  exceptions"  to  such  liability. 

We  think  it  clear,  on  reas<»i  and  authority, 
that  a  contract  of  indemnity  against  personal 
Injuries,  should  not  be  construed  to  indemnify 
against  tbe  negligence  of  the  indemnitee,  un- 
less it  Is  so  expressed  in  unequirocal  terms. 
The  liability  on  such  Indemnity  is  so  hazard- 
ous, and  the  character  of  tbe  indemnity  so 
unusual  and  extraordinary,  that  there  can  be 
no  presumption  that  the  Indemnitor  intended 
to  assume  tbe  responsibility  unless  tbe  con- 
tract pnts  It  beyond  doubt  by  express  stip- 
ulation. No  infemcel  from  words  of  general 
import  can  establish  It.  Tbe  manifest  pur- 
pose. In  such  cases,  to  indemnity  against  tbe 
injury  which,  under  tbe  circumstances,'  could 
reasonably  be  apprehended  only  from  the  ac- 
tion of  the  indemnitor  or  bis  servant.  Is  a 
weighty  consideration  in  construing  indemni- 
ty contracts.  The  circumstances  surrounding 
the  parties,  tbe  one,  tbe  owner  for  whom  the 
building  Is  to  be  erected,  and  the  other,  tbe 
contractor  whf>  is  to  construct  the  building 
and  hence  from  whose  acts  injury  to  persons 
and  property  may  be  anticipated,  would  seem 
to  make  the  conclusion  Irresistible  that,  un- 
less expressly  stipulated  In  the  contract,  the 
owner  Is  not  to  be  indemnified  against  his 
own  negligence.  In  tbe  case  in  hand  tbe  par- 
ties have  not  expressly  stipulated  against 
injury  occasioned  by  tbe  indemnitee's  own 
negligence,  and  we  are  satisfied,  from  tbe 
terms  of  the  instrument  read  in  the  light  of 
the  circumstances  surrounding  tbe  parties  as 
well  as  tbe  manifest  purpose  inducing  the 
bond,  that  they  did  not  intend  to  protect  tbe 
Indemnitee  against  bis  own  or  bis  servant's 
negligence. 

Tile  assignment  of  error  Is  OTermled,  aad 
the  judgment  la  affirmed 


(217  Fa.  U«) 
LEB  V.  DOBSON. 
(Supreme    Court    of    Pennsylvania.     April    1, 
1907.) 

1.  Masteb  anu  Sebvant— Ikjubt  to  Sebvaht 
— AssuMPTiOM  or  Rise. 

Where  a  servant  undertakes  to  operate  a 
machine  obviously  wanting  in  safety  appliances, 
knowing  such  fact,  he  cannot  recover  m  case  of 
injury  To  consequence  thereof. 

TEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  84,  Master  and  Servant,  {(  674,  610.] 

2.  BiAUB— ConTBIBDTOBT  Neouoenck. 

PlaintiS  injured  by  machinery  at  which  he 
had  woriced  heli  gull^  of  contributory  negli- 
gence. 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Action  by  Harry  Lee  against  James  Dob- 
son.  Verdict  for  plaintiff.  Defendant  ap- 
peals.   Reversed. 

Argued  before  MITCHBULs  0.  J.,  and 
FELL,  BROWN,  MESTREZAT,  POTTER, 
BLKIN,  and  STEWART,  JJ. 

Thomas  Earle  White,  tor  appellant;  Thom- 
as Learning  and  John.  R.  K.  Scott,  for  ap- 
pellee. 

STEWART,  J.  Tbe  plaintiff  was  employ- 
ed in  the  dyeroom  of  defendant's  carpet  mill, 
where  he  was  in  charge  of  two  of  tbe  seven 
vats. there  used  for  dyeing  and  scouring  yam. 
What  was  required  of  him  was  to  Introduce 
into  the  vats  from  time  to  time  a  cage  or 
frame  on  which  the  yam  was  wound,  and 
remove  the  same  when' it  had  sufflciently  ac- 
auired  the  dye.  This  cage  or  frame  was 
moved  rapidly  back  and  forth  In  the  vat  con- 
taining material  by  mechanical  appliance; 
the  power  being  derived  from  a  countershaft 
which  ran  the  entire  length  of  the  room  at 
an  elevation  of  eight  or  nine  feet  On  this 
shaft  was  a  q)rocket  wheel,  over  which  pass- 
ed a  circular  chain,  which  was  carried  down 
under  a  similar  wheel  attached  to  the  rear 
of  the  vat  Tbe  power  thus  derived  was 
communicated  to  an  eccentric,  which  impart- 
ed its  motion  to  the  cage  in  the  vat  The 
chain  which  thus  connected  the  vat  with  the 
shaft  was  very  liable  to  slip  from  the  sprock- 
et wheel  on  the  shaft  and,  when  this  hap- 
I>ened,  the  movement  of  the  cage  necessarily 
ceased  for  the  time  being.  When  it  occurred, 
it  was  plaintiff's  duty  to  dimb  up,  by  means 
of  the  wall  and  the  pipes  extending  through 
the  room,  and  readjust  the  chain  upon  the 
wheel.  It  was  while  attempting  this  that 
tbe  accident  complained  of  occurred — ^not 
while  in  the  act  of  putting  the  chain  upon 
the  wheel,  but  while  getting  in  position  to 
do  this  after  be  had  reached  the  level  of  the 
shaft.  His  own  testimony  is  that  occupying 
a  stooping  or  crouching  position  close  to  the 
shaft  bis  jacket  or  blouse  was  torn  loose 
from  his  person  by  a  Jet  of  escaping  steam 
and  driven  toward  tbe  shaft  which  caught 
it  and  drew  him  irresistibly,  to  his  injury. 
In  this  he  was  corroborated  by  his  father, 
who  was  the  only  witness  to  the  occurrence. 
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The  latter  testified  that  he  saw  the  Jacket 
driven  open  by  the  steam  and  caught  by  the 
shaft  No  different  explanation  of  how  the 
accident  occurred  was  suggested;  and  It  Is 
accepted  as  correct 

The  effort  on  part  of  plaintiff  was  to  ref«r 
the  accident  to  the  negligence  of  the  defend- 
ant In  fallhig  to  provide  such  appliances  In 
connection  with  his  machinery  as  would  en- 
able the  party  whose  duty  it  might  be  to  ad- 
Just  the  chain  when  misplaced  to  throw  into 
rest  for  the  tUue  being  the  shaft,  or  that 
particular  section  of  It  to  which  the  sprocket 
wheel  was  attached.  The  fact  that  such  ai>- 
pllances  are  In. common  nse  was  abundantly 
established,  and  was  not  controverted.  That 
the  defendant's  machinery  lacked  these  Im- 
proved appliances  was  admitted.  No  one 
part  of  the  shaft  in  this  case  could  be  brought 
to  a  rest,  except  as  the  whole  shaft  was  stop- 
ped, and  this  could  only  be  effected  from 
the  engine  room,  where  plaintiff  was  without 
control.  This  was  not  permitted  when  noth- 
ing but  replacing  the  chain  was  to  be  done. 
Other  things  being  equal,  whether  ordinary 
care  would  have  required  the  furnishing  of 
such  safety  appliances  would  be.  a  matter  for 
the  Jury;  but  this  case  presents  features 
which  make  this  Inquiry  unnecessary.  The 
plaintiff  was  a  man  of  about  35  years  vihea 
this  accident  occurred.  He  had  been  in  de- 
fendant's employment  with  some  Interrup- 
tions for  12  years,  and  for  the  greater  part 
of  this  time  worked  In  the  same  room  in 
which  he  was  last  engaged.  The  machinery 
used  In  this  room  was  Introduced  some  10 
years  ago,  and  so  far  as  appears  Is  unchang- 
ed. For  only  a  period  of  10  months,  bow- 
ever,  before  the  accident  had  plaintiff  been 
working  at  a  vat  In  which  the  cage  of  yam 
was  moved  about  In  the  vat  by  machinery. 
In  his  earlier  experience  be  had  worked  at  a 
vat  in  which  It  was  moved  by  band,  but  it 
was  in  the  same  room,  so  that  he  had  abun- 
dant opportunity,  both  by  observation  and  ex- 
perience, to  acquaint  himself  fully  with  the 
nature  and  character  of  the  work  be  was  em- 
ployed to  do,  and  its  attending  risks.  He 
had  frequently  done  what  he  was  attempting 
when  his  accident  befell,  and  had  seen  others 
do  It  Displacement  of  the  chain  was  a  mat- 
ter of  almost  dally  occurrence.  There  is  no 
uncertainty  In  the  law  applicable  to  cases 
of  this  kind.  The  master  is  not  an  insurer 
of  the  servant's  safety.  While  be  Is  required 
to  furnish  reasonably  suitable  and  safe  means 
with  which  to  carry  on  his  business,  yet  the 
i^errant  will  be  deemed  to  have  assumed  all 
risks  naturally  and  reasonably  Incident  to  his 
employment  and  to  have  notice  of  all  risks 
which  to  a  person  of  his  experience  and  un- 
derstanding are  or  ought  to  be  open  and  ob- 
vious. When  one  undertakes  a  perilous  em- 
ployment by  operating  a  machine  obviously 
wanting  in  suitable  appliances  for  safe^ 
knowingly'  and  voluntarily,  he  cannot  after- 
wards complain  In  case  of  Injury  in  conse- 
quence thereof  that  the  machinery  was  of  a 


dangerous  kind,  and  that  it  waa  wanting  in 
appliances  reasonably  necessary  to  render  it 
safe.  Rnmmell,  Adm'r,  v.  Dllworth,  111  Pa. 
343,  2  AU.  355,  363;  Danisch  v.  Amer,  214 
Pa.  105,  63  Atl.  416.  True,  the  defendant 
says  that  at  the  time  accident  occurred  he 
did  not  know  that  there  were  appliances  that 
could  be  employed,  to  throw  a  section  of  the 
shaft  Into  a  state  of  rest  He  did  know, 
however,  that  the  movement  of  the  shaft 
could  be  arrested  from  the  engine  room,  and 
that  his  employer,  notwithstanding  another 
equally  effective  way  of  bringing  the  shaft 
to  a  rest  was  available,  required  that  the  re- 
adjustment of  the  chain  be  made  without 
this.  In  other  words,  that  he  required  this 
work  to  be  done  while  the  shaft  was  revolv- 
ing. His  ignorance  of  the  improved  methods 
for  stopping  the  shaft  or  a  section  of  it  with- 
out disturbing  the*  whole  in  no  wise  misled 
him  as  to  the  risk  of  the  employment  He 
was  dally  confronted  by  an  obvious  danger 
which  he  fally  understood  and  appreciated, 
according  to  his  own  admissions.  The  de- 
fendant owed  him  no  duty  to  acquaint  him 
with  the  fact  that  the  machinery  was  not 
so  safe  as  that  in  common  use  for  the  same 
purposes;  that  In  some  other,  or  almost  any 
other  mill  where  like  work  was  done,  he 
would  not  be  exposed  to  the  same  danger, 
because  In  these  other  mills  when  readjust- 
ment of  the  chain  on  the  wheel  was  required 
the  revolution  of  the  shaft  in  one  way  or  oth- 
er was  stopped,  while  In  this  mill  the  read- 
justment was  required  to  be  made  while  it 
was  in  motion.  In  the  light  of  the  evidence, 
the  plaintiff's  employment  was  a  specially 
dangerous  one,  and  for  this  the  plaintiff 
engaged  with  full  appreciation  of  the  risk. 
Having  voluntarily  and  knowingly  assumed 
this  risk,  now  that  he  has  suffered  in  con- 
sequence, he  can  have  no  recourse  upon  his 
employer. 

Aside  from  this,  the  case  presented  another 
feature  which  should  have  prevented  Its  sub- 
mission to  the  Jury.  .The  plaintiff's  accidoit 
must  be  referred  to  his  own  want  of  care. 
The  eyldence  admits  of  no  other  conclusion. 
Before  attempting  the  work  of  restoring  the 
chain  to  the  wheel,  fully  appreciating  the 
danger  to  which  he  would  be  exposed,  he  pre- 
pared bis  dress  with  reference  to  it  He 
knew  what  the  result  would  be  if  his  clothing 
came  in  contact  with  the  revolving  shaft. 
He  therefore  thought  to  guard  against  this 
by  tying  a  string  about  his  person,  and  thus 
confining  the  ends  of  bis  Jacket  Bis  precau- 
tions were  Inadequate.  The  ends  of  bis  Jack- 
et escaped  and  were  carried  by  the  steam  or 
wind  against  the  shaft  with  the  very  result 
which  his  preparations  were  expected  to 
avoid.  He  was  not  lacking  In  appreciation 
of  the  danger,  but  his  preparations  were  in- 
adequate. For  his  failure  in  this  regard  his 
employer  was  not  responsible. 

For  the  reasons  stated,  defendant's  point 
that  under  all  the  evidence  the  verdict  should 
be  for  the  defendant  should  tiave  been  af- 
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firmed.    The  refusal   to   so  Instruct  Is  tbe 
only  assl^ment  of  error,  and  It  Is  sustained. 
Judgment  reversed,  and  Judgment  Is  now 
entered  for  tbe  defendant 


(a?  Pa.  364) 

HALSX   et   al.   T.   AMERICAN   AORICUI<> 
TURAI,  CHEMICAL  CO. 

{Supreme   Court   of    Pennsylvania.     April    1, 
1907.) 

WHABTES— IiEASKS— CONSTBtrOTIOR. 

Land  abutting  on  a  navigable  river  wai 
decribed  in  the  lease  thereof  as  coterminous 
with  a  pier  constructed  diereon,  and  as  extend- 
ing into  the  river  to  the  low-water  line.  There 
was  in  the  lease  a  grant  of  other  wharf  property 
extending  into  the  river  from  the  previously  de- 
scribed premiaes  from  the  low-water  line  to  the 
pier  headline,  together  with  all  water  rights 
appurtenant  thereto.  Held,  that  the  tenant 
could  not  be  compelled  to  pay  the  cost  of  clean- 
ing the  adjoining  dock  or  basin  between  the 
piers  leased  required  by  law  to  be  paid  for  by 
the  owner  of  the  pier. 

Appeal  from  Court  of  Common  Pleas,  Phlla> 
delptala  County. 

Action  by  Rose  Haley  and  others  against 
the  American  Agricultural  Chemical  Com- 
pany. From  an  order  discharging  rule  tot 
judgment  for  want  of  a  sufficient  affidavit  of 
defense,  plaintiffs  appeal.    Affirmed. 

The  lease  contained  a  covenant  on  tbe  part 
of  tbe  lessee  to  repair.  The  court  discharged 
a  rule  for  judgment  for  want  of  a  sufficient 
affidavit  of  defense. 

•  Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  MESTREZAT,  POTTER, 
ELKIN,  and  STEWART,  JJ. 

D.  Webster  Dougherty,  for  appellants.  R. 
Stuart  Smltb  and  Charles  B.  Morgan,  for  ap- 
pellee. 

STEWART,  3.  Adam  W.  Loutb,  whose  es- 
tate is  here  represented  by  his  executors, 
plaintiffs  In  tbe  action,  demised  by  wrltt«i 
lease  to  the  defendant  company  for  a  term  of 
years  certain  premises  situated  along  tbe 
Delaware  river  front  in  the  city  of  Philadel- 
phia. The  premises,  so  far  as  they  are  de- 
scribed by  metes  and  bounds,  are  exactly  co- 
terminous with  a  pier  constructed  thereon, 
and  which  extends  Into  the  river  as  far  as 
tbe  port  warden's  low-water  line.  Tbe  lease 
<!0ntaln8  this  additional  grant,  following  Im- 
mediately upon  the  one  <aboye  stated:  "And 
also  all  that  certain  wharf  property  extending 
eastwardly  into  tbe  River  Delaware  from  tbe 
above-described  premises  from  port  warden's 
low-water  line  to  port  warden's  pier  headline, 
as  shown  in  the  said  plan  hereto  annexed, 
together  with  all  water  rights  appurtenant 
thereto."  Shortly  after  possession  was  taken 
under  tbe  lease,  tbe  lessor  received  notice 
from  the  board  of  port  wardens  that  be  was 
required  within  30  days  tbereafter  to  have 
the  dock  between  bis  piers  cleansed  to  tbe 
deptb  of  21  feet,  and  that,  falling  therein, 
the  dodc  would  be  cleansed  at  bis  expense, 
and  a  lien  entered  against  bis  proper^  tor 


tbe  cost  of  the  work.  Tbe  lessor  acquainted 
bis  lessee  with  this  demand,  and  Insisted  that 
tbe  cleansing  was  a  burden  tbe  latter  had  as- 
sumed under  tbe  terms  of  tbe  lease.  Upon 
the  lessee's  denial  of  its  liability  and  refusal 
to  do  the  work,  the  lessor,  to  avoid  the  filing 
of  a  lien,  proceeded  with  the  work,  and  com- 
pleted It  at  a  cost  of  $2,946.03.  This  acUon 
was  brought  by  lessor's  executors  against 
tbe  lessee  to  recover  for  this  expenditure.  In 
tbe  affidavit  of  defense  filed,  tbe  defendant 
company  denies  that  the  dock  was  any  part  of 
the  leased  premises,  or  that  by  the  terms 
of  tbe  lease  It  assumed  any  duty  or  liability 
In  connection  therewith.  Tbe  court,  without 
filing  an  opinion,  discharged  a  rule  for  Judg- 
ment for  want  of  sufficient  affidavit  of  de- 
fense, end  thus  we  have  presented  the  only 
question  In  the  case.  The  case  was  one  for 
the  court  Tbe  plaintiffs  rest  their  claim 
entirely  upon  the  written  lease;  the  affidavit 
of  defense  denies  nothing  contained  in  plain- 
tiffs' statement  of  claim,  except  the  inference 
plaintiffs  seek  to  draw  from  the  lease.  No 
Issue  of  fact  is  raised  calling  for  tbe  inter- 
vention of  tbe  Jury.  Tbe  rights  of  the  par- 
ties depend  upon  a  proper  construction  of  the 
lease  which  gives  rise  to  the  controversy. 

The  leased  premises,  as  we  have  said,  so 
far  as  described  by  metes  and  bounds,  con- 
sist wholly  and  exclusively  of  a  pier  In  tbe 
river  with  the  buildings  thereon.  No  rights 
or  privileges  upon  either  side  of  tbe  pier — 
that  is  to  say,  beyond  the  pier  limits — ^were 
granted  under  the  lease,  and  indeed  none 
could  be,  since  upon  either  side  are  the  waters 
of  tbe  Delaware,  and  in  tbese  tbe  lessor  bad 
no  rights  which  were  peculiar  to  himself, 
and  therefore  none  which  could  be  made  the 
subject  of  a  grant  The  law  Imposes  upon 
the  owner  of  a  pier  the  duty  of  cleansing 
the  dock — which  is  nothing  more  than  tbe 
basin  between  two  adjoining  piers — ^in  propor- 
tion to  the  number  of  feet  of  his  lot  or  land- 
ing on  each  side  of  the  dock,  not  because  tbe 
owner  of  tbe  pier  has  any  exclusive  right 
or  privilege  In  the  dock,  but  because  his  pier, 
constructed  under  a  license,  to  a  greater  or 
less  extent  occasions,  or  contributes  to,  tbe 
shoaling  of  the  dock  by  obstructing  tbe  cur- 
rent of  the  river.  It  is  in  part  the  price  he 
IMys  for  the  privilege  of  constructing  and 
maintaining  tils  pier  upon  the  public  domain, 
and  It  is  In  the  nature  of  a  charge  upon  tlie 
property  which  a  lessee-  can  be  required  to 
meet  only  as  he  has  expressly  so  covenanted. 
It  cannot  be  pretended  that  any  common-law 
liability  attaches  to  the  lessee  with  respect 
to  It  for  not  only  is  the  dock  distinct  from 
the  property  leased,  but  even  were  It  other- 
wise, the  rule  of  the  common  law  exempts  the 
toiant  from  all  liability  for  diminution  in 
value  resulting  from  the  natural  operation  of 
time  and  the  elements,  and  these  are  what 
conspire  to  shoal  the  dock.  If  the  subject  of 
tbe  lease  had  been  tbe  dock,  that  is  to  say — 
the  basin  between  the  piers,  which,  of  course, 
it  oould  not  be  for  tbe  reaspn  we  have  stated 
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— It  might  well  be  argued  that,  under  the 
covenant  to  repair,  It  became  tfle  duty  of  the 
lessee  to  maintain  it  at  the  depth  required  by 
the  authorities;  but  the  subject  of  the  lease 
is  the  pier,  and  neither  by  express  terms  nor 
by  implication  does  the  duty  to  repair  extend 
beyond  the  actual  thing  leased.  The  lease 
might  have  stipulated  that  this  particular 
burden  was  to  be  discharged  by  the  lessee, 
but  It  does  not.  Nor  is  wider  operation  given 
the  lease,  so  far  as  concerns  the  duty  of 
cleansing  the  dock  In  the  way  of  repair,  by  the 
added  clause  which  maizes  the  lease  embrace 
that  certain  wharf  property  extending  east- 
wardly  into  the  River  Delaware  from  the 
above-described  premises  to  the  pier  head* 
lines,  "together  with  all  water  rights  appur- 
tenant thereto."  The  lessor,  as  a  riparian 
owner,  has  the  right,  subject  to  conditions 
and  regulations  imposed  by  the  board  of  port 
wardens,  to  extend  his  pier  beyond  its  pres* 
ent  terminus  at  low-water  line  to  the  pier 
headline.  This  unoccupied  space  is  in  the 
lease  described  as  wharf  property,  and  the 
lease  grants  to  the  lessee  the  lessor's  rights 
therein;  that  is,  the  right  to  extend  the  ex- 
isting pier,  with  all  water  rights  appurtenant 
thereto.  With  respect  to  such  pier  extension, 
the  rights  would  be  just  the  same  as  those 
which  attach  to  the  existing  structure.  The 
owner's  control  is  defined  by  the  limits  of  the 
pier,  however  extended.  In  front  and  upoa 
either  side  is  the  river  highway,  in  which  no 
individual  has  any  right  which  does  not 
belong  to  every  other.  The  pier  Is  the  own- 
er's own  peculiar  property,  which  he  may 
use  to  Its  farthest  limit,  but  which  no  other 
-may  use  except  upon  the  owner's  terms. 
What  is  meant  by  the  water  right  appurte- 
nant thereto.  If  anything,  Is  the  right  to  In- 
vade the  water  of  the  river  with  the  pier  so 
far  as  the  pier  headline^  If  there  be  any  other 
water  ri^t  appurtenant,  it  has  not  been  sug- 
gested. In  the  nature  of  things,  there  can 
be  none.  All  outside  and  beyond  the  actual 
structure  Is  public  domain,  which  admits 
of  no  exclusive  ownership. 

The  order  of  the  court  below  In  discharging 
the  rule  for  judgment  for  want  of  suflBclent 
affidavit  of  defense  is  affirmed. 
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CX>BiMONWEAIiTH  v.  CLTMBR. 

(Supreme    Ciourt    of    Pennsylvania.      April    1, 
1907.) 

1.  Statdtbb— Title  or  Act. 

Act  May  18,  1883  (P.  U  94),  establishing 
a  medical  council  and  state  boards  of  medical 
examiners,  and  defining  the  duties  of  the  same, 
providing  for  the  examinatioD  and  licensing 
of  medical  practitioners,  and  making  an  appro- 
priation for  the  medical. council,  gives  aufiicient 
notice  of  the  subject  of  section  14  of  tiie  act, 
making  a  violation  of  the  provisions  of  the  act 
by  practicing  without  a  license  a  misdemeanor, 
f  Ed.  Note.— For  oases  In  point,  see  Cent.  Dig. 
vol.  44.  Statutes,  |  158.] 

2.  CannNAi.  Law  — Bvidenck  — Adiussibii,. 
ITT— Bkamiration  of  Records. 

Where  accused  was  convicted  of  practicing 
taedicin*  without  a  license,  it  was  not  error  to 


allow  a  clerk  in  the  office  of  the  state  superin- 
tendent of  public  instruction  to  testify  that  he 
had  examined  the  records  of  the  medical  council, 
and  bad  not  found  the  defendant  registered 
therein,  particularly  where  the  record  from  the 
office  of  the  prothonotary  showed  that  none  of 
the  papers  filed  by  defendant  for  the  purpose 
of  registration  was  a  license  issued  by  the  medi- 
cal council. 

f  Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Cruninal  Law,  |  Sm] 

8.  Saue— AppEAr— Habulesb  Ebbob. 

On  a  trial  for  practicing  medicine  without 
a  license,  failure  to  charge  on  the  subject  of 
costs  on  acquittal  of  accused  was  immaterial. 

{Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Criminal  I^,  {  8165.] 

Appeal  from  Superior  Court 

R.  S.  Clymer  was  convicted  of  practidng 
medicine  without  a  liceuse,  and  appeals.  Af- 
firmed. 

The  opinion  of  the  Superior  Court  (RioCb 
P.  J.)  was  as  follows: 

"It  is  argued  that  the  act  of  May  18.  1883 
(P.  L.  94),  is  unconstitutional,  because  the 
subject  of  legislation  is  not  clearly  expressed 
in  the  title.  The  particular  objection  is  that 
the  title  gives  no  notice  of  the  provision,  con- 
tained in  the  fourteenth  section,  making  a 
violation  of  any  of  the  provisions  of  the  act, 
especially  titose  relating  to  practicing  medi- 
cine or  surgery  without  license  and  registra- 
tion, a  miademeanor  puuisliable  by  fine.  In- 
asmuch as  the  subject  of  legislation,  as  ex- 
pressed in  the  title,  is  the  examination  and 
licensing  of  practitlcmers  of  medicine  and 
surgery,  and  the  farther  regulation  of  the 
practice  of  medicine  and  surgery,  any  one 
would  naturally  suppose,  from  reading  the 
title,  that  the  act  not  only  provided  for  the 
licensing  of  such  practitioners,  but  declared 
the  consequences  of  practicing  without  com- 
plying with  its  provisions.  'For,'  as  Black- 
stone  says,  'it  Is  but  lost  labor  to  say,  "do 
this,  or  avoid  that"  unless  we  also  declare, 
"this  shall  be  the  consequence  of  your  non- 
compliance." We  must  therefore  observe 
that  the  main  strength  and  force  of  law  con- 
sists in  the  penalty  annexed  to  it'  1  Bl.  Com. 
57.  It  is  not  to  be  supposed  that  this  would 
be  omitted  from  such  legislation  as  is  de- 
scribed in  this  title,  and  any  one  reading  it 
would  be  led  to  look  ine&f  the  body  of  the 
act  to  see  what  consequences  it  attaches, 
penal  or  otherwise,  to  noncompliance  with 
its  provisions.  The  fact  that  a  title  as  broad 
as  this  does  not  expressly  declare  that  a  vio* 
latlop  of  the  provisions  of  the  act  Is  made  a 
penal  ofTense  is  not  a  valid  objection.  This 
has  been  decided  in  numerous  cases  where:n 
the  precise  question  has  been  duly  considered; 
and  Mansfield's  Case,  22  Pa.  Super.  Ct  224, 
ttrbich  Is  cited  by  the  appellant's  counsel  as 
authority  for  a  different  conclusion,  is  not  in 
conflict  with  them,  as  an  examination  of 
Judge  Porter's  opinion  will  show.  Amongst 
these  cases  are  Commonwealth  v.  Sellers,  130 
Pa.  82,  18  Atl.  541,  642;  Commonwealth  n 
Silverman,  138  Pa.  642.  21  Ati.  13;  Common- 
wealth V.  Mttir,  1  Pa.  Super.  Ct  578;  Id.,  180 
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Fb.  47,  36  Atl.  413;  Commonwealth  t.  Moore, 
2  Pa.  Super.  Ct.  162;  Commonwealth  t. 
Jones,  4  Pa.  Super.  Ct.  362;  Commonwealth 
T.  Beatty,  15  Pa.  Super.  Ct.  15;  Common- 
wealth T.  Rothermel,  27  Pa.  Super.  Ct.  648. 
The  constitutionality  of  the  act  was  under 
consideration  In  Commonwealth  v.  Finn,  11 
Pa.  Super.  Ct  620,  and  again  la  Be  Registra- 
tion of  Campbell,  197  Pa.  681.  47  Atl.  860. 
In  the  latter  case  the  sufficiency  of  the  title 
as  notice  of  the  provision  for  registration  was 
affirmed  in  a  statement  of  general  principles 
which  fully  covers  the  objection  raised  In 
this  case. 

"Tbe  admission  of  the  testimony  of  a  statis- 
tical cleric,  who  assisted  In  keeping  the  rec- 
ords of  the  medical  council  and  the  state 
board  of  medical  examiners,  that  he  had  ex- 
amined them,  and  could  not  find  the  name 
of  R.  S.  Clymer  therein,  was  not  prejudicial 
error,  even  though  this  mode  of  proving  the 
contents  of  the  record  was  open  to  objection. 
In  view  of  the  fact  that  these  records  are 
Tolumlnous,  and  are  kept  at  Harrlsburg,  and 
of  the  great  inconvenience  that  woa^d  be 
caused  by  compelling  their  production  for  the 
Inspection  of  the  jury,  we  are  not  prepared 
to  declare  that  this  testimony  was  admissible; 
but  it  seems  unnecessary  to  go  Into  a  discus- 
sion of  that  question,  because  according  to 
the  doctrine  of  Commonwealth  v.  Wenzel,  24 
Pa.  Super.  Ct  467,  and  in  view  of  the  state 
of  the  record  produced  from  the  prothono- 
tary'8  ofBce,  It  was  not  Incumbent  upon  the 
commonwealth.  In  the  first  instance,  to  prove 
that  the  defendant  had  no  license. 

"The  fact  that  the  defendant  practiced 
medicine,  as  alleged  In  the  indictment  was 
established  by  abundant  testimony,  and  was 
not  In  disnute.  The  legal  question  was 
whether  he  nad  a  right  to  do  so;  to  be  more 
explicit,  whether  be  bad  compiled  with  the 
provisions  of  the  act  of  1883.  The  record 
produced  from  the  office  of  the  prothonotary, 
taken  In  connection  with  the  uncontradicted 
testimony  of  the  deputy,  showed  that  none  of 
the  papers  exhibited  by  the  defendant  for 
the  purpose  of  registration  was  a  license  is- 
sued by  the  medical  council  of  Pennsylvania, 
and  no  such  license  was  produced  <m  the 
trials  or  was  proved,  and  Its  nonproductlon 
accounted  for.  Moreover,  In  the  affidavit  filed 
by  the  defendant  with  these  papers,  the 
clauses  of  the  bank  relative  to  the  exhibition 
of  a  license  issued  by  the  medical  council, 
and  to  compliance  with  the  provisions  of  the 
act  of  1898,  were  all  erased,  thus  showing 
that  the  defendant  was  careful  not  to  assert 
that  he  bad  any  such  license,  or  that  be  bad 
complied  with  the  provisions  of  the  act  In 
view  of  these  facts  the  court  was  juBtifidd 
in  expressing  to  the  jury  his  opinion  as  to 
what  the  verdict  should  be.  It  Is  often  per- 
missible, and  sometimes  advisable,  for  a 
Judge,  In  his  charge  to  the  Jury,  to  expnaa 
an  opinion  upon  the  facts,  provided  he  does 
It  fairly,  and  does  not  give  a  binding  direc- 
tion as  to  them.  Commonwealth  v.  Wlnkel- 
60  A.— 36 


man,  12  Pa.  Super.  Ct  497,  abd  cases  there 
cited.  It  Is  even  more  appropriate  for  him 
to  do  so  where  the  case  depends  as  fully  as 
this  did  upon  questions  of  law  and  the  con- 
struction of  public  records.  We  are  not  con- 
vinced that  the  Judge  went  farther  than  he 
was  warranted  in  doing.  Indeed,  even  if  be 
had  still  more  explicitly  Instructed  the  jury 
that  the  record  produced  from  the  prothono- 
tary's  office  showed  that  the  defendant  did 
not  exhibit  to  the  prothonotary  a  license 
Issued  by  the  medical  council  of  Pennsyl- 
vania, we  cannot  say  that  this  would  haT« 
been  error. 

"The  complaint  that  the  court  should  have 
Instructed  the  jury  as  to  the  law  of  costs  In 
case  of  acquittal  is  without  merit  No  such 
instructions  were  asked,  and  It  was  not  Im- 
portant for  the  Jury  to  Icnow  what  the  law 
was  upon  that  subject  In  the  event  of  their 
finding  the  defendant  guilty.  We  have  no 
right  to  suppose  that  If  the  judge  had  charg- 
ed them  fully  upon  that  subject  th^  verdict 
would  have  been  different 

"All  the  assignments  of  error  are  ovei^ 
ruled,  the  judgment  is  affirmed,  and  the  rec- 
ord Is  remitted  to  the  court  below,  to  the  end 
that  the  sentence  be  carried  into  effect" 

Argued  before  MITCHELL,  C.  J.,  and 
FKLL,  BROWN,  MBSTREZAT,  and  STEW- 
ART, JJ. 

James  L.  Schaadt  and  C.  Oscar  Beasley, 
for  appellant  H.  W.  Schantz,  DIst  Atty„ 
and  A.  G.  Dewalt  for  the  Commonwealth. 

PER  CURIAM.  Judgment  affirmed  on  the 
opinion  of  the  Superior  Court 
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FOEHRENBACH  v.  GERMAN-AMERICAN 
TITLE  &  TRUST  CO. 

(Supreme    Court    of    Pennsylvania.      April    1, 
1907.) 

INSCBANCB  —  Title   Inbukarox  —  ConsTBtrc- 

TioN  OF  Policy. 

Where  one  in  i>osses8ion  of  land  and  claim- 
ing a  title  in  fee  simple  applies,  in  good  faith, 
to  a  title  insurance  company,  which  Issues  to 
him  a  policy,  and  thereafter  It  is  decided  in  par- 
tition jproccedings  that  he  has  only  a  half  in- 
terest m  the  land,  and  the  Insured  because  there- 
of voluntarily  surrenders  the  premises  to  a  pur- 
chaser at  judicial  sale,  he  may  recover  the  value 
from  the  company,  and  it  cannot  claim  that,  as 
he  never  bad  title  to  the  half  interest,  he  suffer- 
ed no  loss. 

Fell  and  Brown,  JJ.,  dissenting. 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Action  by  Julius  E.  Foehrenbacb  against 
the  German-American  Title  &  Trust  Com- 
pany. Judgment  for  defendant  and  plalntUf 
appeals.    Reversed. 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  MESTREZAT,  POTTER, 
ELKIN,  and  STEWART,  JJ. 

E.  Spencer  Miller  and  Maurice  G.  Belknap, 
tor  appellant.  Alex.  Simpson,  Jr.,  and  Fran- 
cis Shunk  Brown,  for  appellee.  ^OOQIC 
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POTTER,  J.  On  September  13,  1894,  the 
plaintiff  In  this  case,  under  the  supposition 
that  he  was  the  owner  of  the  entire  interest 
in  a  certain  property,  applied  to  the  defend- 
ant for  title  insurance  in  the  usual  form,  in 
the  sum  of  $5,000,  against  liens  or  defects 
in  title  affecting  the  premises.  On  October 
12,  1891,  the  Title  Insurance  Company  is- 
sued to  applicant  Its  policy,  which  set  forth, 
in  part,  as  follows:  "This  policy  of  Insur- 
ance witneaaetb  that  the  German-American 
Title  &  Trust  Company,  in  consideration  of 
the  payment  of  expenses  and  twelve  dollars 
and  fifty  cents  ($12.50)  by  way  of  premium 
or  deposit  to  it  paid  by  Julius  E3.  Foehren- 
bach,  doth  hereby  covenant  that  It  will  in- 
demnify, keep  harmless  and  insure  the  said 
Jnllus  E.  Foehrenbach  and  all  persons  claim- 
ing the  estate  and  property  hereinafter  moi- 
tloned  nnder  him  by  descent,  by  will  or 
under  the  intestate  laws,  and  all  other  per- 
sons to  whom  this  policy  may  be  transferred 
with  the  assent  of  this  company,  testified  by 
the  signatures  of  the  proper  officers  of  this 
company  indorsed  on  this  policy,  against  all 
loss  or  damage  not  exceeding  five  thousand 
dollars,  which  the  said  insured  shall  sustain 
by  reason  of  defects  of  the  title  of  the  in- 
sured to  the  estate,  mortgage  or  interest 
described  In  schedule  A,  hereto  annexed,  or 
because  of  Hens  or  Incumbrances  charging 
the  same  at  the  date  of  this  policy.  Saving 
the  defects,  objections,  liens,  or  Incumbrances 
excepted  In  schedule  B,  or  by  the  conditions 
contained  in  schedule  C,  and  hereby  incor- 
porated Into  this  contract"  Schedule  A 
showed  that  the  interest  of  the  Insured  cover- 
ed by  the  policy  was  as  owner  in  fee,  and 
that  the  title  of  the  insured  was  claimed  to 
be  vested  in  him  through  the  will  of  bis 
mother,  Louisa  Foehrenbach,  dated  Decem- 
ber 21,  1888,  and  registered  In  the  appropri- 
ate office  in  Philadelphia  in  Will  Book  144, 
p.  463.  Louisa  Foehrenbach  provided  in  her 
will  as  follows:  "I  give,  devise  and  bequeath 
unto  my  said  son  John  Baker  for  and  during 
his  natural  life  (after  said  Julius  shall  have 
attained  the  age  of  twenty-one  years)  the 
proi)erty  No.  S43  East  Glrard  avenue,  comer 
Montgomery  avenue,  18th  ward,  and  after 
his  death  to  his  lawful  issue  if  any,  their 
heirs  and  assigns;  in  default  of  Issue  the 
same  to  vest  in  my  said  son  Julius  Foehren- 
bach his  heirs  and  assigns  forever."  John 
Baker,  named  In  the  will,  died  June  23,  1894, 
Intestate,  unmarried  and  without  Issue,  leav- 
ing to  survive  him  a  half-brother,  Julius  E. 
Foehrenbach,  and  three  children  of  William 
Ellerlch,  another  half-brother.  That  William 
Ellerich  bore  the  same  relation  to  John  Bak- 
er that  he  himself  did,  and  that  William 
Ellerich  left  three  surviving  children,  was 
known  to  Julius  E.  Foehrenbach  when  he 
made  his  application  for  title  Insurance,  but 
he  did  not  mention  these  facts  to  the  Title 
Insurance  Company.  Presumably,  this  was 
because  he  was  acting  under  the  belief  that 
be  was,  under  the  will,  of  his  mother,  the 


exclusive  owner  of  the  property,  as  there  Is 
no  suggestion  of  fraud  or  bad  faith  upon 
the  part  of  plaintiff.  Indeed,  there  could  not 
t>e  for  the  will  of  Louisa  Foehrenbach  was 
given  by  appellant  as  his  immediate  source 
of  title,  and  it  was  examined  and  accepted 
as  such  by  defendant  company,  as  set  forth  In 
schedule  A,  and  this  will  contained  a  bequest 
to  her  son  William  Ellerlch,  and  made  ob- 
vious his  relationship  to  the  said  John  Baker. 
Subsequently,  the  three  children  of  William 
Ellerich,  claiming  a  one-half  interest  in  the 
premises  In  question,  t>%an  partition  proceed- 
ings In  the  orphans'  court  It  was  there 
held  that  John  Baker  took  a  fee  under  the 
terms  of  his  mother's  will,  and  therefore  at 
his  death  his  half-brother,  Julius  E.  Foehren- 
bach, instead  of  taking  the  entire  interest 
from  his  mother,  took  only  a  half  Interest 
from  his  half-brother,  and  the  remaining  half 
interest  t)ecame  vested  In  the  children  of 
William  Ellerich,  the  deceased  half-brother. 
The  property  was  then  sold  under  the  parti- 
tion proceedings,  realizing  the  sum  of  $4,100, 
its  value,  and  on  distribution  of  the  proceeds 
of  sale  one-half  the  net  balance  was  awarded 
to  the  Ellerlchs,  and  one-half  to  a  lien  credit- 
or of  Foehrenbach.  The  policy  of  title  in- 
surance had  been  assigned  by  Foehrenbach 
to  this  lien  creditor,  and  the  company  paid 
her  the  difference  between  the  amount 
awarded  her  by  the  orphans'  court  and  her 
entire  lien,  being  the  sum  of  $411.87.  On 
November  21,  1904,  Foehrenbach,  who  had 
been  In  possession  of  the  premises  since  the 
death  of  Baker,  a  period  of  some  10  years, 
voluntarily  delivered  possession  of  them  to 
the  purcliaser  at  the  partition  sale.  He  then 
brought  this  suit  In  assumpsit  against  the 
title  company  to  recover  $1,915.70,  being  the 
difference  between  the  value  of  the  property, 
less  the  amount  of  the  award  by  the  orphans' 
court  a  few  small  items  of  credit  and  the 
money  paid  his  assigns.  Defendant  filed  an 
affidavit  of  defense  and  pleas.  A  case  stated 
was  agreed  upon,  and  the  cause  submitted  to 
the  court  below,  which  entered  Judgment  In 
the  following  language:  "This  policy  is  not 
a  guaranty  of  title,  but  a  contract  of  in- 
demnity. The  plaintiff  has  lost  nothing. 
Judgment  for  defendant  on  case  stated." 

In  reaching  this  conclusion,  the  learned 
court  adopted  the  suggestion  of  the  defend- 
ant that  the  plaintiff  lost  nothing,  I>ecau3e 
he  never  did,  in  fact,  have  the  title  to  the 
entire  Interest  as  he  supposed  he  had,  and 
therefore  he  could  not  be  said  to  lose  that 
which  be  had  never  owned.  As  a  logical 
statement  taken  in  the  abstract  this  is  un- 
assailable; but  in  determining  whether  or 
not  the  failure  of  his  title  to  the  one-half  in- 
terest in  the  property  constituted  such  a  loss 
as  would  entitle  him  to  Indemnity  under  the 
terms  of  his  insurance  policy,  we  must  ex- 
amine the  contract  in  the  light  of  the  purpose 
or  object  for  which  it  was  made.  It  is 
admitted  that,  if  plaintiff  had  purchased  or 

improved  the  property  in  ielkuu»>im99ithe 
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policy,  be  could  recover;  but  as  be  was  In 
possession  as  owner,  before  he  applied  for 
and  received  the  insurance,  it  is  urged  that 
he  lost  nothing,  because  he  expended  nothing 
In  reliance  upon  the  policy.  We  cannot  see 
any  sound  reason  for  this  attempted  distinc- 
tion between  the  rights  of  a  present  and 
prospectlTe  owner,  wlio  applies  for  title  in- 
surance. Relief  of  mind  to  an  owner,  obtain- 
ed  through  title  insurance.  Is  quite  as  desir- 
able as  the  same  assurance  furnished  to  a 
prospective  purchaser  or  mortgagee.  The  sole 
object  of  title  Insurance  is  to  cover  possibili- 
ties of  loss  through  defects  that  may  cloud  or 
invalidate  titles.  It  is  for  the  assumption  . 
of  whatever  risk  there  may  be,  in  sncb  con- 
nection, that  the  premium  is  paid  to,  and  ao- 
c^ted  by,  the  company  which  Issues  the 
policy.  Title  insurance  is  not  mere  guess- 
work, nor  Is  it  a  wager.  It  is  based  upon 
careful  examination  of  tbe  muniments  of 
title,  and  the  exercise  of  Judgment  by  skilled 
conveyancers.  Tbe  quality  of  a  title  is  a  mat- 
ter of  opinion,  as  to  which  even  men  learned 
in  the  law  of  real  estate  may  difCer.  A  policy 
of  title  Insuraiice  means  tbe  opinion  of  tbe 
company  which  issues  it,  .as  to  the  validity 
of  the  title,  backed  by  an  agreement  to  make 
that  opinion  good.  In  case  it  should  prove  to 
be  mistaken,  and  loss  should  result  in  con- 
sequence to  the  insured.  "Loss"  is  a  relative 
term.  Failure  to  keep  that  which  one  has,  is 
loss.  The  plaintifF  in  this  case,  upon  Septem- 
ber 12, 1894,  found  himself  in  possession  of  a 
property,  devised  to  him,  as  he  supposed  and 
claimed,  in  the  will  of  bis  mother.  Wishing 
to  safeguard  himself  in.  the  enjoyment  of  his 
title,  he  applied  to  the  defendant  company 
for  insurance.  "Titje  insurance  is  an  agree- 
ment whereby  the  insurer,  for  a  valuable  con- 
sideration, agrees  to  indemnify  the  insured  in 
a  specified  amount  against  loss  through  de- 
fects of  title  to  real  estate  wherein  the  latter 
has  an  interest,  either  as  purchaser  or  other- 
wise." Frost  on  Guaranty  Insurance,  §  162. 
A  contract  of  title  Insurance  is  also  defined 
as  "a  contract  to  Indemnify  against  loss 
through  defects  in  tbe  title  to  real  estate  or 
liens  or  Incumbrances  thereon."  1  Cooley 
on  Insurance,  12. 

It  must  be  borne  in  mind  that  tbe  real 
subject  of  insurance  is  not  tbe  concrete 
thing,  but  tbe  interest  which  tbe  one  to  be 
indemnified  lias  in  the  concrete  thing.  The 
interest  which  plaintiff  desired  to  protect 
was  the  entire  Interest  as  owner  in  fee  of 
the  property  in  question.  It  was  this  interest 
which  he  submitted  to  defendant  company 
as  the  subject-matter  of  insurance.  It  was 
for  tbe  company,  then,  to  examine  tbe  evi- 
dence of  bis  title,  and  to  say  whether  or  not 
it  would  assume  the  risk  of  making  good  to 
him  tbe  Injury  which  would  result,  In  case 
his  claim  of  title  to  the  entire  Interest  should 
prove  defective.  The  contract  which  he  ask- 
ed for,  and  which  by  its  policy  the  company 
made  with  him,  was  one  of  insurance  against 
defects  in  tbe  title,  as  he  claimed  It  to  be, 


and  as  the  company  agreed  with  him,  after 
examination,  that  it  was,  viz.,  title  to  the  en- 
tire interest  in  the  pn^erty.  The  policy  ap- 
plied to  the  situation  as  it  then  existed.  It 
Insured  the  plaintifC  against  defects,  unmar- 
ketabllity,  liens,  and  Incumbrances  as  of 
that  date.  It  said  to  him:  "Ton  are,  in  our 
judgment,  the  owner  in  fee  of  the  entire  in- 
terest in  this  property,  and  we  will  back 
our  opinion  by  agreeing  to  hold  you  harm- 
less, up  to  tbe  amount  of  the  jx>licy,  in  case 
for  any  reason,  our  Judgment  in  this  respect 
should  prove  to  be  mistaken."  The  risks  of 
title  insurance  end,  where  the  risks  of  other 
kinds  of  insurance  begin.  Title  Insurance 
is  designed  to  protect  the  Insured,  and  save 
him  tiarmless  from  any  loss  arising  tlirough 
defects,  liens,  or  Incumbrances  that  may  be 
In  existence,  affecting  the  title  when  the  poli- 
cy Is  Issued.  It  does  not  protect  against  any 
claim  arising  after  the  Issuance  of  the 
policy. 

In  the  present  case,  the  validity  of  tbe 
plaintiff's  claim  to  the  entire  interest  in  tbe 
prc^erty  depended  upon  the  construction  of 
the  language  of  the  will  of  I^ulsa  Foebren- 
bacta.  Evidently  the  defendant  company, 
having  the  will  before  It,  construed  the  devise 
as  a  life  estate  in  the  first  taker,  and  a  fee 
in  the  remainderman ;  otherwise.  It  wovdd 
not  liave  issued  its  policy  insuring  a  fee  In 
tbe  remainderman.  In  adopting  this  con- 
struction, it  was  mistaken,  for  when,  some 
10  years  afterwards,  the  question  was  raised 
in  tbe  orphans'  court,  under  the  partition  pro- 
ceedings, it  was  decided  that  the  first  taker 
took  a  fee  simple.  The  title  of  the  plaintiff 
to  tbe  property  in  qne8tl<«  was  not,  there- 
fore, derived  from  bis  mother,  as  claimed  by 
him  In  his  application  for  insurance,  but 
whatever  Interest  be  had  came  to  blm 
through  his  half-brother,  John  Baker,  from 
whom  he  took  only  an  Undivided  one-half 
intereist  Can  there  be  any  doubt  that  the 
reduction  of  bis  interest  in  the  property  from 
an  ownership  of  the  whole,  to  that  of  one- 
half,  was  a  defect,  coming  directly  within 
the  terms  of  the  policy?  No  matter  whether 
or  not  tbe  question  of  tbe  amount  of  his  In- 
terest was  doubtful  when  tbe  policy  was 
issued,  the  risk  of  Insuring  him  In  bis  daim 
of  title  was  one  which  the  defendant  could 
legitimately  take,  if  it  chose  to  do  so.  In- 
surance carries  with  it  the  idea  Of  protection 
against  some  risk..  If  there  were  no  risk, 
there  would  be  no  cause  for  insurance.  The 
underlying  principle  of  insurance  is  the  con- 
tribution of  small  sums  by  a  large  numl)er 
of  insured,  to  a  common  fund,  from  which 
to  indemnify  those  who  actually  suffer  tbe 
loss,  which  might  have  fallen  upon  any  of 
them.  Actual  loss,  of  course,  must  precede 
the  right  of  compensation;  but  that  is  meas- 
ured by  the  standard  accepted  as  between 
the  parties.  In  this  case  the  standard  of 
interest,  which  was  claimed  by  appellant, 
was  ownership  in  fee  of  the  entire  property^ 
That  standard   was,   after  examination  of 
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ttae  munlmentB  of  title,  by  the  defendant 
company,  admitted  as  correct,  and  the  policy 
of  Insurance  was  issned,  for  a  proper  con- 
sideration, agreeing  to  Insure  the  plaintiff 
against  any  loss  or  damage  by  reason  of  de- 
fects in  that  particular  interest  or  claim  of 
title  which  he  bad  presented  to  the  company; 
that  is,  against  any  outstanding  claim  which 
would  reduce  his  Interest  below  that  which 
he  claimed  it  to  be.  It  requires  no  argument 
to  show  that  the  absolute  failure  of  title  to 
one-half  the  interest  was  a  serious  defect,  aa 
compared  in  ertent  and  quality  with  the  title 
to  the  entire  interest,  which  he  had  asserted 
and  submitted  to  the  defendant  company,  aa 
the  basis  upon  which  the  insurance  was  to 
be  effected,  and  which  was  accepted  and  ap- 
proved  by  It,  as  set  forth  tn  the  policy.  The 
estate  or  interest  of  the  insured  which  was 
covered  by  the  policy  was  that  of  owner  in 
fee  of  the  entire  property.  Any  defect  In 
title  which  reduced  his  interest  below  that 
point  was,  It  seems  to  os,  Just  that  much 
toss,  or  damage,  for  which  he  was  entitled 
to  be  indemnified.  The  fact  that  an  applica- 
tion is  made  for  title  insurance  by  one  who, 
at  the  time,  claims  to  be  the  owner,  is  suffi- 
cient of  Itself  to  put  the  insurance  company 
<Mi  its  goard,  and  ought  to  be  regarded  by  it 
aa  notice  that  nnnsual  care  should  be  taken 
In  the  examination  of  the  title. 

There  is  no  merit  In  the  suggestion  that 
plaintiff  is  not  entitled  to  recover  because  he 
voluntarily  gave  possession  to  the  purchaser 
at  the  sale  under  the  partition  proceedings. 
Tte  sale  was  made  under  the  decree  of  the 
orphans'  court,  in  a  suit  of  which  due  notice 
Iiad  been  given  to  the  defendant  company, 
within  the  period  specified  in  the  policy.  It 
was  therefore  bound  by  the  result  Plaintiff 
was  not  Iwund  to  carry  his  resistance  to  the 
decree  to  the  point  of  waiting  to  be  physical- 
ly expelled  from  the  premises.  Proper  re^ 
spect  for  the  court  which  had  made  the  de- 
cree forbade  such  conduct 

The  assignments  of  error  are  all  sustained. 

The  Judgment  of  the  court  below  Is  revers- 
ed, and,  as  we  are  of  opinion  that  the  plain- 
tIfC  was  entitled  to  recover  the  full  amount 
of  the  claim,  judgment  Is  here  entered  for 
plaintiff  In  the  sum  of  $1,915.70,  with  Interest 
from  November  21,  1904. 

FELL  and  BROWN,  JJ.,  dissent; 


(217  Pa.  au) 

BECKER  et  u.  V.  CITY  OP  PHILADE3> 
PHU. 

(Supreme    Court   of    PennsylTania.      April   1« 
1907.) 

1.   EVIDENCK— RECOBD    IN    ANOIHBB   ACTIOR— 

Res  Ikteb  Alios  Acta. 

In  an  action  by  a  woman  and  her  bnaband 
against  a  ci^  for  personal  injuries  caused  by  a 
(all,  plaintiff  claimed  that  she  was  suffering 
from  a  particular  phTsical  condition,  and  de- 
fendant claimed  that  about  10  years  prior  there- 
to plaintiff  had  recovered  against  a  boroagh  for 
personal  injuries,  claiming  the  same  physical 


condition.  Plaintiff  denied  that  she  had  made 
any  such  claim,  and  the  city  offered  in  evidence 
the  record  of  the  prior  suit,  and  the  stenogra- 
pher as  a  witness  to  show  that  a  physician 
testified  for  plaintiff  on  the  former  suit  that 
she  was  suffering  from  such  physicial  condition. 
Eeld,  that  an  objection  that  the  evidence  was  In- 
admissible  as  the  husband  in  the  later  suit  was 
claiming  to  recover  in.  his  own  right,  while  the 
wife  alone  was  suing  in  the  former  suit,  was 
not  well  founded  as  the  testimony  was  not  of- 
fered to  prove  the  fact  of  such  physical  condi- 
tion, but  to  contradict  the  plaintiff. 

fEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence.  M  2110-2418;  voL  60^  Wit- 
nesses, i  1232.] 

2.  Samk. 

The  record  of  evidence  in  a  former  suit  may 
be  admitted  in  the  later  suit  in  evidence  in  favor 
of  a  stranger  to  the  former  suit,  where  it  con- 
tains a  solemn  admission  of  a  judicial  declara- 
tion by  one  of  the  parties  to  a  certain  fact 

'[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence^  H  2410-2413.] 

Appeal  from  Court  <rf  Common  Pleaa, 
Philadelphia  County. 

Action  by  Charles  Ellwood  Becker  and 
Margaret  Becker  against  the  city  of  Phila- 
delphia. Judgment  for  defendant,  and  plain- 
tiffs appeaL    Affirmed. 

At  the  trial  the  <H>art  permitted,  under  ob-  > 
jectlon  and  exception,  the  prothonotary  of 
Delaware  county  to  offer  in  evidence  a  cer^ 
tified  copy  of  the  record  of  the  case  of  plain- 
tiff against  the  borough  of  Clifton  Heights. 
After  the  record  was  admitted  defendant 
made  the  following  offer:  "Mr.  Bartlett: 
Having  offered  in  evidence  the  testimony  of 
Charles  IS.  Becker  and  Margaret  Becker,  his 
wife,  I  again  offer  to  prove  by  this  witness 
that  the  testimony  of  Dr.  Charles  Cooper,  a 
witness  called  by  Margaret  Becker  and 
Charles  B.  Becker,  plaintiffs.  In  the  right  of 
the  said  Margaret  Becker,  his  wife,  in  a  suit 
against  the  borough  of  Clifton  Heights,  C.  P. 
Delaware  county.  No.  16,  December  term, 
1890,  to  show  the  Identity  of  the  Injuries 
claimed  for  In  said  case  to  those  herein 
claimed  for,  coupled  with  proof,  by  the  testi- 
mony of  the  court  stenographer  and  a  Juror 
In  the  case,  that  Dr.  Cooper  testified  In  said 
case  that  the  injuries  sustained  by  Mrs. 
Becker  consisted  of  a  spot  on  the  spine, 
permanent  In  nature,  and  prolapsus  uttfl, 
the  falling  of  the  womb,  permanent  In  na- 
ture, and  other  permanent  injuries,  such 
permanent  injuries  l>elng  Identical  with  those 
testified  to  in  the  case  on  trial.  Mr.  Ray- 
mond: Objected  to.  The  Court:  I  will  ad- 
mit it,  on  the  ground  that  the  declaration  of 
a  witness  called  by  a  party  must  be  consid- 
ered a  declaration  of  the  party.  Mr.  Ray- 
mond: My  objection  is  the  iwrties  are  not 
the  same,  and  it  Is  not  the  same  subject-mat- 
ter.   (Exception.)" 

Argued  before  MITCHELL,  0.  J.,  and 
PELL,  BROWN,  MESTREZAT,  POTTER, 
ELKIN,  and  STEWART,  JJ, 

Eugene  Raymond,  for  appellants.  Charles 
B.  Bartlett,  Asst  City  Sol.,  John  L.  Kinsey, 
City  SoU,  and  W.  0.  Wilson,  for  appellee.^^ 
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STEWART,  J.  It  was  one  of  the  qnes- 
tlons  in  tbe  case  whether  the  uterine  dl»- 
turbance  from  which  the  plaintiff  Mrs.  Beck- 
er was  shown  to  be  suffering  resulted  from 
the  fall  which  was  the  foundation  of  tbe 
action,  or  from  an  earlier  occurrence.  Plain- 
tiff claimed  to  recover  for  other  Injuries  as 
well;  but  this,  if  not  the  most  serious,  was 
one  which,  If  traced  to  this  particular  fall 
as  a  cause,  would,  in  case  of  a  recoyeiy, 
swell  largely  the  sum  total  of  compensation. 
The  effort  on  part  of  defendant  was  to  dis- 
connect tbe  two.  Some  eight  or  ten  yean 
before  the  accident  which  gives  rise  to  the 
present  suit,  Mr&  Becker  had  been  injured 
by  a  fall  on  a  public  street  In  the  borough 
of  Clifton  Heights.  Alleging  negligence  on 
tbe  part  of  the  municipality  in  tills  connec- 
tion, she  brought  her  action  against  tbe 
borough.  Tbe  defendant  sought  to  show 
that  one  of  tbe  injuries  complained  of  in 
the  action,  and  for  which  compensation  was 
there  asked,  was  a  uterine  disturbance;  that 
injuries  of  this  character  are  permanent,  ex- 
cept as  corrected  by  surgical  operation;  tbat 
plaintiff  was  allowed  to  recover  there  as  for 
a  permanent  Injury  In  this  respect;  and  tbat 
a  surgical  operation  had  never  been  resorted 
to  In  her  ca8&  Such  line  of  defense  was  of 
course,  entirely  legitimate,  since,  if  establish- 
ed, it  would  eliminate  this  particular  injury 
from  the  case,  except  as  the  accident  for 
which  It  was  attempted  to  bold'  defendant 
responsible  bad  aggravated  the  disability 
that  had  resulted  from  the  former  one.  Tlie 
only  question  was  as  to  the  method  of  proof. 
The  offer  which  was  admitted  under  excep- 
tions which  are  here  pressed  was,  first,  a 
certified  copy  of  the  record  in  the  case  of 
Margaret  Becker  v.  Borough  of  Clifton 
Heights;  and,  second,  to  prove  by  the  court 
stenographer  reading  from  his  notes  taken 
at  the  trial  that  among  the  injuries  for  which 
compensation  was  there  claimed  was  uterine 
disturbance.  The  offer  of  the  record  Was 
but  preliminary  to  the  Introduction  of  the 
stenographer's  testimony.  In  Itself  It  was 
of  no  importance,  except  as  matter  of  In- 
ducement to  what  followed  in  the  second 
branch  of  the  offer  and  as  preliminary  there- 
to. For  this  purpose  It  was  both  necessary 
and  proper.  Tbe  objection  urged  to  both 
Is  tbe  8am&  Separate  consideration,  there- 
fore, is  not  necessary. 

We  shall  consider  the  objection  more  fully 
In  connection  with  tbe  second  offer.  On  the 
trial  of  the  case  asmlnst  the  borough  of 
Clifton  Heights,  one  Dr.  Charles  Cooper  was 
a  witness  called  by  the  plaintiff.  He  was 
the  physician  who  attended  Mrs.  Becker 
after  she  had  received  her  injuries,  and  he 
testified  fully  as  to  their  nature  and  extent 
He  died  before  tbe  present  action  was 
brought;  and  the  offer  was  to  show  by  tbe 
stenographer  from  his  notes  taken  at  tbe 
trial  that  Dr.  Cooper  on  behalf  of  plaintiff 
testified  that  one  of  tl  e  results  of  the  acci- 
dent there  complained  of  was  uterine  dls- 


turbance,  tbat  be  bad  treated  tbe  plaintiff 
for  this  ailment,  describing  bow,  and  that 
the  injury  was  permanent  in  its  character. 
This  was  objected  to  on  the  ground  tbat 
the  action  against  the  borough  of  Clifton 
Heights,  having  been  brought  before  the  act 
of  May  8,  1895  (P.  L.  54),  which  requires  tbat 
the  rights  of  husband  and  wife  In  cases  of 
this  character  be  redressed  in  one  action, 
was  solely  for  the  wife's  benefit,  tbe  hus- 
band's Joinder  therein  being  purely  formal, 
that  In  the  present  suit  be  Is  claiming  to  re- 
cover In  his  own  right,  and  that,  therefore, 
the  record  of  the  earlier  suit  Is  res  Inter  alios 
acta,  and  consequently  not  admissible  here. 
The  objection  might  have  been  valid  enough 
had  tbe  effort  here  been  to  prove  in  this  way 
as  a  substantlTe  fact,  admitting  Its  pertinen- 
cy, tbat  Mrs.  Becker  at  this  earlier  pe- 
riod suffered  from  this  particular  ailment 
Whether  she  did  or  did  not  so  suffer  was 
wholly  aside  from  the  Inquiry.  She  testi- 
fied in  the  present  case  tbat  she  bad  not  at- 
tempted to  recover  in  tbe  action  against  tbe 
borough  of  Clifton  Heights  for  uterine  dis- 
turbance; tbat  she  had  not  sustained  such 
injury  in  the  earlier  accident,  and  had  not 
been  treated  for  any  such  ailment  before 
her  later  accident  The  purpose  of  the  offer 
was  to  discredit  ber  as  a  witness,  and  to 
impute  to  ber  want  of  good  faith  as  plain- 
tiff in  the  present  action.  It  was  pertinent 
to  tbe  Issue.  How  effective  was  for  the  Jury 
to  say.  Dr.  Cooper  was  a  witness  testify- 
ing on  behalf  of  plaintiff.  Tbe  plaintiff  was 
present  at  the  time  he  testified  according  to 
her  own  admission.  She  relied  upon  his 
testimony  with  regard  to  the  nature  and 
extent  of  ber  injury,  as  fumlsfalng  a  basis 
upon  which  she  asked  tbe  Jury  to  reckon  her 
compensation.  She  thus  adopted  and  used 
the  declarations  and  admissions  of  the  wit- 
ness as  ber  own,  and  it  was  tbe  same  as 
though  she  herself  had  asserted  tbe  fact 
which  they  tended  to  prove.  Such  Is  tbe 
rule.  The  purpose  of  the  offer  was  clearly 
legitimate,  and  the  mode  of  proof  entirely 
proper.  "A  record  may  also  be  admitted  In 
evidence  in  favor  of  a  stranger  against  one 
of  the  parties,  as  containing  a  solemn  ad- 
mission, or  Judicial  declaration  by  such  party 
In  regard  to  a  certain  fact  But,  In  that 
case,  it  is  admitted  not  as  a  Judgment  con- 
clusively establishing  the  fact,  but  as  tbe 
deliberate  declaration  or  admission  of  tbe 
party  that  the  fact  was  so.  It  Is  therefore 
to  be  treated  according  to  tbe  principles 
governing  admissions  to  which  class  of  evi- 
dence It  properly  belongs."  The  law  on  this 
subject  Is  thus  summarized  by  Bell,  J.,  in 
Truby  v.  Beybert  12  Pa.  101:  "To  operate 
of  itself  as  a  bar,  a  Judgment  must  be  be- 
tween the  same  parties  or  privies.  But, 
though  the  parties  be  different  a  record  is 
admissible  to  prove  the  existence  of  a  for- 
mer action  with  its  legal  consequences,  as  an 
Independent  fact;  for  the  mere  fact  that  such> 
a  suit  was  brought  and  a  verdict  and  Judi^- 


666 


66  ATLANTIC  BE3P0RTBR. 


(Pa. 


ment  rendered,  !t  Is  said,  cannot  be  con- 
sidered as  res  Inter  alios  acta.  Where,  there- 
fore, the  introductian  of  a  former  judgment 
is  necessary  by  way  of  Inducement  to  the 
full  understanding  of  a  collateral  fact,  ortbe 
admissions  and  allegations  of  a  party  to  It, 
the  record  is  always  recelred,  not  only  as 
legal  evidence  of  the  rendition  of  such  a 
judgment,  bnt  as  conclusive  for  that  purpose; 
for  It  must  be  presumed  the  court  made  a 
faithful  record  of  its  own  proceedings 
Thus  a  record  may  be  shown,  though  the 
parties  are  not  the  same,  to  let  in  proof  of 
what  was  sworn  at  the  trial.  1  Greenleaf, 
Bt.  i  527.  So,  also.  It  Is  admissible  against 
one  of  the  parties  or  judicial  declaration  by 
such  parties,  in  regard  to  any  particular  fact 
But  In  these  Instances,  it  is  received,  not  as 
an  adjudication  conclusively  establishing  the 
fact,  but  as  the  declaration  or  admission  of 
the  party  himself  that  the  fact  Is  so." 

The  remaining  assignment  of  error  relates 
to  the  charge  of  the  court,  which  is  com- 
plained of  as  inadequate  and  partial.  We 
have  examined  the  charge  in  this  case  with 
reference  to  each  of  the  12  specifications 
under  this  head.  In  the  very  careful  ex- 
amination thus  made  we  have  failed  to  find 
anything  affording  ground  for  complaint  It 
is  a  full  and  very  careful  presentation  of  the 
law  of  the  case,  and  equally  full  and  care- 
full  in  its  exhibit  of  the  evidmce.  In  his 
comments  on  the  evidence  and  the  positions 
taken  on  one  side  and  the  other  with  refer- 
ence to  it,  not  only  did  the  learned  judge 
maize  no  attempt  to  force  upon  the  jury 
views  of  his  own,  but.  he  seemed  evoi  stu- 
dious to  avoid  expressing  any  view.  It  is 
impossible  to  derive  from  the  charge  any 
Inf^ence  of  favor,  and  the  complaint  of 
Inadequacy  is  groundless.  We  deem  it  un- 
necessary to  consider  separately  these  sped- 
flcatlona 

They  are  all  overruled,  and  the  judgment  Is 
affirmed. 


(UT  p>.  tn) 

LATTBACH  v.  (30PLAT  CEMENT  M^G.  CO. 

(Supreme    Court    of    Pennsylvania.      April    1, 

1907.) 

Master  and  Servant — Injubt  to  Servant — 
Question  fob  Jubt. 

In  an  action  by  a  qnarryman  against  his 
employer  for  personal   injuries,  held,  that  the 

Juestion  of  defendant's  negligence  was  for  the 
nry. 

Appeal  from  Court  of  Common  Fleas,  Le- 
high County. 

Action  by  EH  Lanbach  against  the  Coplay 
Cement  Manufacturing  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
flrmed. 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  MBSTBEZAT,  and  STEW- 
ART, JJ. 

Evan  Holben  and  Arthur  L.  Biery,  for  ap- 
pellant Arthur  O.  Dewalt  and  George  W. 
Oeisor,  tor  appellees. 


PER  CURIAM.  Plaintiff  was  struck  and 
injured  by  a  piece  of  timber  forming  one  of 
the  braces  or  crosspieces  at  the  top  of  a 
derrick,  which  was  knocked  off  by  collision 
with  a  bucket  of  stone  raised  from  the  quarry 
by^a  st^am  hoist.  The  n«:gligence  relied  on 
by  plaintiff  was,  first  that  the  derrick  was 
defective  In  regard  to  its  strength  for  such 
heavy  work  as  it  was  called  upon  to  do ;  and, 
secondly,  that  the  steam  hoist  was  allowed 
to  be  operated  on  this  occasion  by  a  boy  of  18 
who  was  only  a  learner,  still  under  instruc- 
tion in  the  management  of  the  engine,  and 
who  by  lack  of  proper  experience  and  skill 
.ran  the  bucket  loaded  with  stone,  at  such 
speed  that  it  struck  the  crosspieces  and  caus- 
ed the  accident  As  there  was  testimony  on 
both  these  points,  the  court  could  not  have 
taken  the  case  from  the  jury. 

Judgment  affirmed. 


(217  Pa.  3(7) 

SCOTT  MFG.  CO.  r.  MORGAN. 

(Supreme   Court   of   Pennsylvania.    April   1, 
1907.) 

1.  Mecitanio's  Lien— Waiveb. 

Where  materials'  are  sold  either  on  the  per- 
sonal credit  of  the  owner  or  contractor,  it  raises 
a  queiition  of  fact  as  to  the  waiver  of  a  me- 
chanic's iien. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  84,  Mechanics'  Liens,  §|  38^-392,  583.] 

2.  PI.EADINO  —  INSDBTICIENT     AfTXDAVIT    01 

Defense— Motion  fob  Judohent. 

In  a  action  for  goods  sold  and  delivered, 
the  affidavit  of  defense  averred  that  notes  had 
been  given  for  the  goods  Mid  were  in  the  hands 
of  innocent  holders.  At  a  hearing  on  a  rule  for 
judgment  for  want  of  a  sufficient  affidavit  of 
defense,  the  counsel  for  plaintiff  produced  the 
notes  to  show  that  they  were  stiii  in  plaintiff's 
possession.  Held,  that  the  court  had  no  power 
to  impound  the  notes  and  make  the  rule  for 
judgment  absolute. 

Appeal  from  Conrt  of  Common  Pleas,  Mont- 
gomery  County. 

Action  by  the  Scott  Manufactaring  Com- 
pany against  George  C.  Morgan.  From  a 
Judgment  making  absolute  rule  for  judgmott 
for  want  of  a  sufficient  affidavit  of  defense, 
defendant  appeals.    Reversed. 

Argued  before  MITCHELL^  C.  J.,  and 
FELL,  BROWN,  MBSTREZAT,  and  STEW- 
ART, JJ. 

B.  W.  Woods  and  Wm.  F.  Dannehower. 
for  appellant.  Gilbert  Rodman  Fox,  M.  M. 
Gibson,  and  N.  H.  Larzelere,  for  appellee. 

PER  CURIAM.  This  was  not  a  case  tor 
a  summary  judgment  As  said  by  the  learn- 
ed judge  below  "the  defenses  set  up  are 
numerous  and  somewhat  confused";  but  It 
is  by  no  means  clear  that  several  of  them 
do  not  raise  questions  of  fact  as  well  as 
law  that  require  a  Jury;  as,  for  example, 
whether  the  machinery  in  question  is  a  prop- 
er subject  of  mechanic's  lien,  and  whether 
It  was  furnished  on  the  credit  of  the  build- 
ing or  on  the  personal  credit  of  the  par- 
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chaser.  While  it  la  true,  aa  the  court  re- 
tuaitced,  that  a  creditor  may  have  more  than 
one  lien  for  the  same  debt,  yet  a  sale  of  ma- 
terials on  personal  credit,  either  of  the  own- 
er or  the  contractor.  Is  some  evidence  at 
least  of  a  waiver  of  the  Uen  under  the  me- 
chanic's lien  law,  and  raises  a  qnestion  of 
fact  for  a  Jury.  Presbyterian  Church  v.  Al- 
lison, 10  Pa.  413;  Barclay  v.  Walnwrlght, 
8S  Pa.  191 ;  Bommel  v.  Lewis,  104  Pa.  465 ; 
Green  t.  Thompson,  172  Pa.  609,  33  Atl. 
702. 

But  we  need  not  consider  any  of  these 
matters  in  detail  now,  as  there  is  one  de- 
fect fatal  to  the  Judgment.  The  defendant 
paid  for  the  machinery  (whether  absolutely 
or  conditionally  being  In  dispute)  by  nego- 
tiable notes,  and  the  affidavit  sets  out  that 
these  notes,  in  violation  of  the  agreement, 
hHTe  passed  to  bona  fide  holders  for  value. 
On  this  point  the  learned  Judge  below  said: 
"The  counsel  for  plaintiff  produced  the  notes 
at  bar  as  evidence  that  they  were  still  In  the 
hands  of  the  plaintiff.  If  these  notes  are 
deposited  with  the  prothonotary  before  any 
execution  process  Issues  on  the  Judgment 
that  is  hereby  allowed  to  be  entered,  the 
defendant  will  be  fully  protected.  The  court 
can  then  control  the  use  of  the  notes  so 
that  they  may  not  be  used  to  the  prejudice 
of  the  defendant,  and  at  the  same  time  the 
court  can  make  any  subsequent  order  in 
reference  to  the  notes  that  Justice  and  equity 
may  demand."  This,  however,  was  going 
outside  of  the  record  In  an  Inquiry  Into  the 
facts  at  a  stage  of  the  case  where  such  in- 
quiry was  not  permissible.  For  purpose  of 
Judgment  the  affidavit  must  be  accepted  as 
verity.  Columbia  Nat  Bank  v.  Dunn,  207 
Pa.  548,   B6  AtJ.   1087. 

Judgment  reversed,  and  procedendo  award- 
ed. 


(&7  Pa.  S68) 

In  re  DULL'S  E8TATB. 

(Supreme    Court   of    Pennsylvania.     April    1. 
3007.) 

WiiiUt— Natuke  of  Ebtati. 

Testatrix  gave  "to  mv  son  the  interest  on 
two  thousand  dollars,  to  oe  paid  to  him  semi- 
annually, the  principal  to  remain  properly  se- 
cnred  in  the  farm  on  which  I  reside  during  his 
natural  life,  and  at  his  death,  the  principal 
■hall  be  paid  to  the  heirs."  Held  a  bequest  of 
the  income  of  the  fund  for  life  only. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
TflJ.  40,  Wills,   U   1412,  1436.] 

.  Appeal  from  Orphans'  Court,  Montgomery 
County. 

In  the  matter  of  the  estate  of  Sarah  B. 
Dull.  From  a  decree  dismissing  petition  for 
an  order  to  pay  over  money,  William  B.  Fritz 
appeals.    Affirmed. 

Sarah  B.  Dull  by  her  will  which  was  pro- 
bated on  November  17,  1885,  directed.  Inter 
alia,  as  follows:  "Item. — I  give,  devise  and 
bequeath  to  my  son  Ross  B.  Pull  the  Interest 
on  Two  Thousand  Dollars,  to  be  paid  to  him 


semi-annually,  the  principal  to  remain  prop- 
erly secured  in  the  farm  on  which  I  now  re- 
side during  his  natural  life,  and  at  his  death 
the  principal  shall  be  paid  to  his  heirs."  It 
appeared  that  in  partition  proceedings  certain 
land  of  the  decedent  was  awarded  to  William 
B.  Dull,  charged  with  the  payment  of  the 
legacy  of  $2,000  above  mentioned.  It  also 
appeared  that  by  various  assignments  the 
Interest  of  Roes  B.  Dull  became  Invested  in 
the  petitioner,  William  B.  Fritz.  The  pe- 
tition averred  that  petitioner  was  entitled  to 
the  principal  of  the  fund,  since  Ross  B.  DttU 
was  dead.  It  appeared  that  Ross  B.  Dull 
left  to  survive  him  a  widow  and  one  sou, 
Harry  B.  Dull.  The  latter  claimed  the  own- 
ership of  the  principal  of  the  legacy  on  the 
ground  that  his  father  had  an  Interest  only 
In  the  income  for  life.  The  orphans'  court 
adopted  this  view,  and  dismissed  the  peti- 
tion. 

Argued  before  MITCHELL,  0.  J.,  and 
FELL,  BROWN,  MESTREZAT,  and  STEW- 
ART, JJ. 

Louis  M.  Cbllds,  for  appellant  John  Fa- 
ber  Miller  and  Samuel  H.  High,  for  appellee. 

PER  CURIAM.  It  may  be  conceded  that 
a  devise  of  realty  In  the  words  of  this  testa-' 
trix's  will  would  create  a  fee.  But  this  Is 
under  the  rule  In  Shelley's  Case,  which  has 
become  a  rule  of  property,  and  operates  with- 
out regard  to  the  donor's  intent,  and  general- 
ly to  defeat  it.  But  the  cardinal  rule  which 
dominates  all  others  in  the  construction  of 
wills  Is  that  the  intent  of  the  testator  if 
not  unlawful  shall  be  carried  out.  The  ex- 
ception made  by  the  rule  In  Shelley's  Case: 
does  not  extend  to  bequests  of  personalty, 
and,  though  the  analogy  may  sometimes  in 
default  of  better  guide  be  followed,  it  is 
never  allowed  to  defeat  a  plain  intent  It 
may  also  be  conceded  that  a  gift  of  the  in-, 
come  or  profits  of  personalty,  without  more^ 
will  carry  the  absolute  property  of  the  donee. 
But  this  Is  never  allowed  where  it  appears 
by  words  of  limitation  or  by  gift  over,  or 
In  other  way,  that  the  testator  intended  a 
less  estatfe  In  Eichelberger's  Estate,  135  Pa.^ 
160  (171),  19  Atl.  1006,  1014,  an  unrestricted 
gift  of  a  sum  of  money  in  the  first  clause 
of  the  bequest  was  held  to  be  limited  to  the 
interest  for  life  by  the  words  that  followed 
directing  the  sum  to  be  placed  at  Interest  and 
the  Interest  paid  annually  to  the  legatee  for 
life,  and,  if  he  died  leaving  no  heirs  of  bis 
body,  then  the  sum  bequeathed  to  go  over  to 
testator's  other  heirs.  And  in  Hitter's  Est., 
148  Pa.  677,  24  Atl.  120,  a  bequest  of  the  In- 
terest of  a  sum  of  money  to  be  paid  annually 
for  life,  with  no  trustee  interposed,  no  In- 
vestment directed,  and  no  specific  limitation 
over,  was  nevorthelees  held  only  a  gift  for 
life,  because  the  intent  of  the  testator  was- 
clear  to  give  only  that  much.  The  principle 
at  the  base  of  all  the  decisions  Is  expressed 
in  Benyey  v.  Kauffm«n^^|^^I,{u^^^^ 
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where  tbe  Intent  of  tbe  testator  Is  to  sever 
the  product  from  Its  source  and  make  a  gift 
of  the  former  only,  a  bequest  of  Income  will 
not  carry  the  principal. 

The  present  case  Is  much  stronger  than 
Bitter's  BiState,  and  comes  exactly  within 
Bentley  ▼.  Kauffman.  The  testatrix  made 
no  gift  to  her  son  of  anything  but  the  interest 
of  the  sum  named,  limited  even  that  express- 
ly to  his  life,  directed  that  the  principal 
should  be  charged  on  her  farm  during  his 
life,  and  that  at  his  death  it  should  be  paid 
to  his  heirs.  It  is  difficult  to  see  how  she 
could  have  made  her  intention  plainer. 

Decree  affirmed. 


(S17  Fa.  MO 

In  re  SOUTH  TWELFTH  STRBEJT  IN  CITX 
OF  ALLENTOWN. 

(Supreme   Court  of  PennsylTania.    April   1, 
1907.) 

1.  EinKBNT  DoacAin— Pi,oTiino  STwan>-CoM- 

FBNSATION. 

The  plotting  of  a  street  through  the  land  of 
a  private  owner  is  not  a  taking  of  the  land,  mak- 
ing the  city  liable  therefor,  but  simply  the  ex- 
Sression  of  an  intent  to  take  it  when  occasion 
emands. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
ToL  18,  Eminent  Domain,  |  164.J 

2.  Samb— C01CPEN8A.TIOK. 

After  a  street  had  lieen  plotted  over  the 
land  of  a  private  owner,  he  erected  buildings 
thereon  and  thereafter  it  was  actually  oitened 
for  public  use.  Held,  that  the  fact  that  no  com- 
pensation could  be  recovered  for  the  removal  of 
the  buildings  could  not  be  considered  as  affecting 
the  market  value  of  the  land. 

Appeal  from  Court  of  Common  Pleas,  Le- 
high County. 

In  the  matter  of  the  opening  of  South 
Twdftb  street,  from  Walnut  street  to  Union 
street,  In  the  city  of  Allentown.  Verdict 
for  plaintiffs,  and  the  city  of  Allentown  ap- 
peals.   Afflrnied, 

At  the  trial  the  defendant  presented  the 
following  points: 

"(1)  In  estimating  the  damages  to  which 
tbe  platntifFS  are  entitled,  the  Jury  shall 
consider  the  value  of  Hie  plaintiff's  ground 
before  the  taking  and  the  value  of  the  re- 
mainder after  the  taking,  and  the  difference, 
if  the  damages  are  greater  than  the  bene- 
fits, will  be  the  plaintiffs  damages.  An- 
swer: This  Is  affirmed  as  a  proposition  of 
law,  although  In  this  case  the  only  evidence 
as  to  the  remainder  of  the  plot  that  Is  left 
to  tbe  Orlms  Is  that  it  was  of  the  same  value 
as  tbe  portion  taken  by  the  street,  so  that  as 
I  have  said  before,  the  real  question  before 
yon  Is:  what  were'  tbe  60  feet  worth  at  tbe 
time  of  tbe  taking? 

"(2)  In  estimating  the  valtie  of  tbe  prop- 
erty, the  Jury  shall  consider  what  would  af- 
fect tbe  market  value  of  the  property  at  the 
time  before  the  street  was  opened,  whatever 
a  prospective  purchaser  might  take  into  con- 
sideration, Its  location  with  reference  td 
other  property,   its  location  with  reference 


to  open  streets,  and  its  location  wltb  refer- 
ence to  plotted  streets.  Answer:  This  Is 
negatived.  The  point  contains  a  true  prop- 
osition of  law,  but  tbe  only  evidence  of  the 
plotting  of  tbe  street  Is  tbe  plotting  of 
Twelfth  street  over  the  property  In  ques- 
tion. In  tbe  view  of  tbe  court  that  has 
nothing  to  do  with  the  case,  and  tbe  Jury  is 
instructed  to  disregard  it 

"(3)  If,  by  the  general  conduct  of  the 
plaintiffs  and  their  predecessors  in  title, 
the  property  at  the  southeast  corner  of 
Twelfth  and  Walnut  streets  became  in  fact 
a  corner  lot,  and  through  continuous  use  or 
by  the  deeds  of  conveyance  or  otherwise  tbe 
bed  of  Twelfth  street  south  of  Walnut  street 
became  subject  to  an  easement  in  favor  of 
the  lot  at  tbe  southeast  comer  of  Twelfth 
and  Walnut  streets,  then  this  fact  must  be 
taken  into  consideration  by  tbe  Jury  as  an 
element  decreasing  plaintUTs  damages  and 
the  damages  for  which  defendant  is  liable. 
Answer:  This  is  negatived  because  there  is 
no  evidence  in  the  case  to  support  tbe  facts 
alleged  in  the  point 

"(4)  The  plotting  of  a  street  is  an  incum- 
brance, and  no  person  shall  be  entitled  to 
any  damages  for  any  buildings  or  improve- 
ments of  any  kind  which  shall  or  may  be 
placed  or  constructed  upon  or  within  the 
lines  of  any  located  street  or  alley  after  the 
same  shall  have  been  located  or  ordained 
by  oounclls.  Tbe  street  In  question  having 
been  ordained  and  plotted  and  placed  on  tbe 
city  plan  In  1870,  and  the  plaintiffs  having 
purchased  the  property  subject  to  restric- 
tions caused  by  the  ordaining,  plotting,  and 
placing  of  South  Twelfth  street  from  Walnut 
street  south  upon  the  city  plan,  the  Jury, 
in  considering  the  value  of  plaintiffs'  prop- 
erty Immediately  before  tbe  taking,  must 
consider  its  value  in  the  open  market  subject 
to  tbe  restrictions  caused  by  Sontb  Twelfth 
street  being  ordained,  plotted,  and  placed 
upon  tbe  city  plan  over  the  property  in  ques- 
tion.   Answer:    This  Is  negatived. 

"(S)  Tbe  Jury,  In  considering  tbe  value  of 
the  property  before  taking,  must  take  Into 
consideration  the  fact  that  no  bnlldlnga  or 
Improvements  of  any  kind  could  be  placed 
or  constructed  within  the  lines  of  the  located 
and  ordained  street  or,  If  any  buildings  or 
Improvements  were  so  placed  or  constructed, 
no  damages  could  be  recovered  for  their  re-' 
moval  or  destruction.  Answer:  This  Is  cor^ 
rect  as  a  proposition  of  law,  but  is  negatived 
for  tbe  purpose  of  this  case  because  there 
la  no  evidence  on  tbe  part  of  tbe  plaintiff 
of  any  buildings  or  constructions  along  tbe 
street  opened. 

"(6)  Where  the  owner  of  ground  ha'^lng 
sold  all  the  ground  adjoining,  well  knowing 
or  being  presumed  to  know  that  a  street  had 
been  laid  out  over  tbe  precise  portion  which 
be  retained  and  which  neither  be  nor  any 
othar  person  could  use  for  building  purposes. 
be  can  recover  for  tbe  value  of  the  ground 
only,  and  that  gro,md.^wl^h^^«^5^^ 
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condition  and  valne  at  the  time  of  the  taking 
as  affected  by  tbe  street  ordained  and  plotted 
upon  It.    Answer:    This  la  refused." 

Verdict  and  Judgment  for  plaintiff  for 
$4,900.    Defendant  appealed. 

Argned  before  HITCHBI^L,  O.  J.,  and 
FHLI,,  BROWN,  MESTRBZAT,  and  8TE?W- 
ART,  JJ. 

Leo  Wise,  City  SoL,  for  appellant  Bd- 
win  H.  Stlne  and  Tbomas  F.  DIefenderfer, 
for  appellees  Jacob  W.  Grim  and  others. 

STEWART,  X  The  right  of  the  IndlTldnal 
to  compensation  for  land  subjected  by  munic- 
ipal authority  to  public  use  can  only  arise 
when  the  land  has  been  taken.  Until  this 
occurs,  the  owner  has  nbt  been  disturbed 
In  his  possessloo,  and  Is  consequently  without 
injury.  The  plotting  of  a  street  through  the 
land  of  a  private  owner  is  not  a  taking  of 
the  land.  It  Is  simply  the  expression  of  a 
purpose  to  take  it  when  occasion  tor  the  open< 
Ing  of  the  projected  street  arises.  In  this 
Instance  an  Interval  of  nearly  40  years  occur- 
red between  the  plotting  and  the  opening  of 
the  street  Appellant's  contention  that  the 
owner's  compensation  Is  to  be  measured  by 
the  market  value  of  the  land  as  of  tbe  date 
when  the  street  was  plotted  finds  no  support 
in  reason  or  authority.  It  Is  sufficiently  an* 
swered  in  what  we  have  said. 

E^qually  untenable  Is  tbe  other  position  tak- 
Mi,  viz.,  that,  If  the  true  measure  of  compen- 
sation be  the  market  value  of  the  land  when 
taken,  the  fact  that  no  compensation  could  be 
recovered  for  the  removal  of  any  buildings 
erected  on  the  bed  of  the  proposed  street 
after  the  same  had  been  plotted  is  to  l>e  con- 
sidered as  a  circumstance  affecting  such 
iitarket  value.  This  Is  simply  asserting  the 
right  of  confiscation  in  a  modified  form,  only 
feebly  disguised.  By  reason  of  the  plotting 
the  owner  is  virtually  denied  the  privilege 
of  building  on  his  land,  and  It  is  argued  that 
with  this  privilege  extinguished,  the  land 
would  have  a  much  reduced  value  tn  the 
estimation  of  the  average  buyer.  Of  course. 
It  would.  But  who  Is  responsible  for  this  re- 
duction? Not  the  owner.  The  Impairment 
of  value  resulted  from  nothing  he  bad  done, 
but  as  tbe  Immediate  consequence  of  the 
steps  taken  liy  tbe  municipality  towards  the 
appropriation,  in  invltum,  of  the  owner's 
land.  In  the  present  case  It  is  quite  clear 
that  without  the  right  to  build  upon  the  land, 
this  narrow  strip,  60  feet  wide,  located  as  it 
Is,  would  be  of  little,  if  any,  value.  This, 
then,  is  tbe  contention,  that  the  municipality 
In  the  furtherance  of  public  ends,  having 
stripped  the  land  of  nearly  its  entire  value, 
now,  when  it  seeks  to  accomplish  fully  Its 
purposes  In  connection  therewith,  is  to  be 
allowed  to  acquire  tlie  land  by  paying  a  sum 
measured  by  the  little  value  the  municipality 
has  left  in  it  Such  a  result  would  be  a 
travesty  on  the  constitutional  provision  which 
requires  In  all  such  cases  Just  compensation  to 


be  made  for  tbe  property  tak«>.  Of  course, 
the  case  of  Gamble  v.  Philadelphia,  162  Pa. 
413,  20  Atl.  739,  so  much  relied  upon  by  the 
appellant  is  no  authority  for  any  such  doc- 
trine. The  only  resemblance  between  this 
case  and  that  is  that  the  demand  In  both  was 
for  compensation  for  ground  taken  for  a 
public  street  In  tliat  case  the  measure 
adopted  was  the  nmrket  value  of  the  land 
without  tbe  privilege  of  building  thereon; 
but  that  was  because  the  ovraer  himself,  by 
his  own  act  in  conveying  certain  lots  front- 
ing oh  the  proposed  street  granted  to  hiB 
vendees  the  right  of  way  upon  and  over  the 
ground  subsequently  appropriated  by  tbe  mu- 
nicipality, but  which  was  then  his  own  indi- 
vidual property.  This  right  of  way  so  con- 
veyed would  have  existed  thereafter  had  the 
street  never  been  open ;  and  neither  the  owner 
nor  those  claliulng  under  him  could  have  ob- 
structed it  by  building  or  otherwise,  so  that 
when  the  city  afterwards  appropriated  tbe 
land,  this  Tight  of  building  on  the  land  hav- 
ing been  parted  with  by  the  owner,'  tbe  city 
could  only  be  called  upon  to  make  Just  com- 
pensation to  the  owner  lor  what  It  bad  taken 
from  him. 

The  assignments  of  error  are  overruled, 
and  the  Judgment  is  affirmed. 


a»  Tt  652) 

BOWELL  T.  BICKER. 

(Supreme  Court  of  Vermont     Orange.     AprQ 
5,  1907.) 

BaNKBUFTOT  —  DiSCHABOE   OF   BaNKBDPT  — 

Debts  Cbea.ted  by  B'baudulent  Refbxsen- 

TATION. 

l^e  United  States  bankruptcy  law  of  July 
X,  1898  (30  Stat  644,  c.  541  [U.  S.  Comp. 
St  1901,  p.  3418]),  provides  that  "a  discharge 
in  bankruptcy  shall  release  a  bankrupt  from  all 
his  provable  debts  except  such  as  *  *  *  are 
liabilities  for  obtaining  property  by  false  pro- 
tenses  or  false  representations.'  Held,  that  a 
person  who  obtained  a  flock  of  sheep  on  the 
iraudnlent  representation  to  the  seller  that  he 
was  to  receive  that  day  a  check  for  more  than 
the  price  of  the  sheep,  and  would  give  it  to 
the  seller,  and  converted  the  sheep  to  his  own 
use  without  paying  for  them,  was  not  dis- 
charged from  the  debt  by  his  discharge  in 
bankruptcy. 

[E^  Note.— For  cases  in  point  see  Cient  Dig. 
voL  6,  Bankruptcy,  {  792.] 

Exertions  from  Orange  County  Court; 
Eleazer  L.  Waterman,  Judge. 

Action  by  Martin  C.  Rowell  against  J*. 
Frank  Ricker.  To  an  order  sustaining  de- 
murrer to  defendant's  plea,  he  excepts.  Af- 
firmed and  remanded. 

Argued  before  TYLER,  BiTJNSON,  and 
WATSON,  JJ.,  and  HAIA  Superior  Judge. 

March  M.  Wilson,  for  plalntitt.  Harw, 
Harvey  &  Harvey,  for  defendant 

TYLER,  J.  It  is  alleged  in  the  amended 
count  that  the  defendant  on  December  19, 
1904,  at  Randolph,  sought  to  buy  of  the 
plaintiff  a  large  number  of  sheep  of  the  value 
of  $1,200;  that  the  plaintiffs  refused  to  seU^ 
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them  to  him  unless  he  then  and  there  paid 
for  them  the  siuu  named;  that  the  plaintiff 
refused  to  trust  the  defendant  It  Is  fur- 
ther alleged  that  the  defendant  then  and 
there  falsely,  fraudulently,  and  deceitfully 
represented  to  the  plaintiff  that  one  Hollls 
of  Boston,  Mass.,  bad  mailed  to  him  a  check 
for  $1,500,  given  by  the  New  England  Dress- 
ed Meat  &  Wool  CX>mpany,  which  check 
would  be  delivered  by  regular  course  of  mall 
at  Randolph  at  or  about  5  o'clock  in  the  aft- 
ernoon of  that  day;  that  the  check  was  for 
the  sheep,  and  would  be  delivered  to  the 
plaintiff  on  its  arrival  as  aforesaid;  that  the 
plaintiff  knew  that  Hollls  was  the  general 
manager  of  said  company,  and  that  the  com- 
pany was  financially  responsible,  and  that  its 
check  was  worth  that  sum  In  cash.  It  is  fur- 
ther alleged  that  the  plaintiff  believed  and 
relied  upon  these  representations,  and  In  re- 
liance upon  them  delivered  the  sheep  to  the 
defendaht,  who  then  and  there  converted 
them  to  his  own  usa  It  is  alleged  that  the 
check  had  not  been  mailed;  that  the  defend- 
ant knew  that  fact,  and  that  he  made  the 
representations  with  the  deceitful  and  fraud- 
ulent puriMse  of  getting  possession  of  the 
sheep  and  of  converting  them  to  his  own  use ; 
that  the  defendant  has  never  paid  the  plain- 
tiff anything  fot  the  sheep;  and  that  the 
plaintiff  has  never  received  anything  for 
them.  The  defendant  pleaded  the  general  is- 
sue, and,  in  bar  of  the  action,  his  discharge 
In  bankruptcy.  To  this  plea  the  plaintiff  de- 
murred, and  the  question  Is  whether  the 
plaintiff's  cause  of  action  was  discharged  by 
the  defendant's  discharge  in  bankruptcy.  The 
suit  was  pending  when  the  bankruptcy  pro- 
ceedings were  commenced. 

The  declaration  iM'esenta  a  case  containing 
all  the  elements  of  fraud — a  false  represen- 
tation made  by  the  defendant,  he  at  the  time 
knowing  it  to  be  false.  It  was  made  to  de- 
ceive the  plaintiff,  and  It  did  deceive  him,  for 
he  believed  it  to  be  true,  and,  so  believing, 
delivered  the  property  to  the  defendant  In 
Story's  Eq.  Jur.  {  186,  the  definition  Is  giv«» 
as  the  Intentional  and  successful  employment 
of  any  cunning,  deception,  or  artifice  used  to 
circumvent,  cheat  or  deceive  another.  The 
case  is  like  McCrlllis  y.  Allen,  67  Vt  505, 
where  the  defendant,  by  falsely  representing 
himself  to  be  one  of  a  firm  of  produce  com- 
mission merchants  in  Boston,  induced  the 
plaintiff  to  a&iA  poultry  to  said  pretended 
firm  to  be  sold  on  commission,  with  the  fraud- 
ulent purpose  of  getting  possession  of  It 
without  paying  for  It;  there  In  fact  being  no 
such  firm.  Darling  v.  Woodward,  54  Vt  101; 
Childs  V.  Merrill,  63  Vt  463,  -22  Atl.  626,  14 
Ii.  R.  A  264.  The  declaration  does  not  al- 
lege a  sale  of  the  property  upon  the  defend- 
ant's promise  to  pay  for  It  but  it  alleges  In 
apt  terms  the  obtaining  of  the  property  by  the 
defendant  by  means  of  his  false  and  fraudu- 
lent representations.  The  intention  to  de- 
ceive, which  1b  a  characteristic  of  fraud,  Is 
alleged,  and  the  successful  accomplishment 
of  tbe  fraudulent  purpose.    Bord  Hardwlck 


said  in  lAwley  v.  Hooper,  3  Atk.  278:  '^be 
court  very  wisely  bath  never  laid  down  any 
general  rule  beyond  which  it  will  not  go, 
lest  other  means  for  avoiding  the  equity 
of  the  court  should  be  found  out"  A^ain 
he  said,  "Fraud  is  Infinite."  In  Bigelow  on 
Fraud,  3,  it  Is  said  that  judges  have  declined 
to  attempt  a  definition,  partly  oa  the  ground 
of  hopelessness  and  partly  from  supposed 
danger.  But,  while  it  may  be  difficult  to 
frame  a  definition  applicable  to  ail  cases  in 
their  varying  circumstances,  all  courts  agree 
as  to  some  of  the  essential  elements  of  fraud. 

Tbe  United  States  Bankruptcy  Law  of 
July  1,  1898  (30  Stat  544,  c.  541  [V.  B.  Comp. 
St  1901,  p.  8418]),  as  amended  by  the  Act 
of  February  6,  1903  (32  Stat  797,  c  487  lU. 
S.  Ck>mp.  St  Supp.  1906,  p.  682]),  seems  sutU- 
dentiy  explicit  In  defining  the  kind  of  fraud 
that  will  prevent  a  debtor  from  obtaining  a 
discharge.  It  says:  "A  discharge  In  bank- 
ruptcy shall  release  a  bankrupt  from  all  his 
provable  debts  except  such  as  •  •  •  are 
liabilities  for  obtaining  property  by  false  pre- 
tences or  false  representations."  But  plain 
as  this  language  is  the  Supreme  Court  has 
had  occasion  to  construe  it  In  Neal  ▼. 
Clark,  95  U.  S.  704,  24  L.  Ed.  586,  the  court 
said  It  meant  positive  fraud,  or  fraud  in 
fact,  involving  moral  turpitude  or  Intentional 
wrong,  and  not  Implied  fraud,  or  fraud  in 
law,  which  may  exist  without  the  Imputation 
of  bad  faith  or  Immorality.  The  rule  is  re- 
stated In  Ames  v.  Molr,  138  U.  S.  806, 11  Sup. 
Ct  311,  34  L.  Ed.  951.  In  Forsyth  v.  Veh- 
meyer,  177  U.  S.  177,  20  Sup.  Ct  623,  44  L. 
Ed.  723,  the  court  held  that  "a  representa- 
tion as  to  a  fact,  made  knowingly,  falsely, 
and  fraudulently,  for  the  purpose  of  obtain- 
ing money  from  another,  and  by  means  of 
which  such  money  Is  obtained,  creates  a  debt 
by  means  of  a  fraud  Involving  moral  turpi- 
tude and  Intentional  wrong."  The  facts  al- 
leged bring  the  present  case  clearly  wlthm 
these  rules.  As  the  court  said  In  the  case 
last  cited,  "It  Is  so  plainly  a  fraud  of  that 
description  that  its  mere  statement  obtains 
our  ready  assent" 

Judgment  affirmed,  and  cause  remanded. 


(a  R.  I.  »8) 
SMITH  ▼.  MACQMBBB. 

(Supreme   Court   <rf   Rhode   Island.     April   8, 
1907.) 

Faxse  Ikpbzsohxert— Damaoeb— Excessivk. 
$2,500  wai  not  an  excessive  verdict  where 
defendant  a  police  officer,  justified  his  wanton 
acts  of  arrestine  and  detaining  plaintiff,  and 
sought  to  escape  liability  through  a  defense  con- 
sisting of  maliciously  prosecuted  libelous  pleas 
that  plaintiff  was  revelling  or  acting  insanely 
when  arrested ;  plaintiff  having  gone  to  defend- 
ant when  arrested  to  make  well-grounded  com- 
plaint against  those  who  had  assaulted  him,  and 
who  afterwards  repeated  the  offense. 

(Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
TOl.  23,  False  Imprisonment  8S  112-115.] 

Exceptions   from   Superior   Court,    Provi- 
dence County.  DgitzedbyV^OOQlC 
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Action  .by  Lawrence  T.  Smith  a^^ainat  Ed- 
ward G..  Macomber.  From  a  decision  grant- ' 
ing  defendant  a  new  trial  for  exceaslTe  dam- 
«gee,  plaintiff  excepts.  Exceptions  siutalned. 
.  Argued  before  DOUGLAS,  C.  J.,  and  DU- 
BOIS, BLODGETT.  JOHMSOM,  and  PARK- 
HUKST,  JJ. 

Cooney  ft  Cahlll,  for  plaintiff.  Orrln  L. 
Bo8wor&,  John  W.  Hogan,  and  PbUlp  8. 
Knaner,  for  defendant 

.  DUBOIS,  J.  Tbis  Is  an  actl<n  of  trespaas 
vl  et  armia  for  assault,  and'  battery  and  false 
imprisonment.  After  verdict  for  tbe  plain- 
tiff, with  damages  assessed  in  the  sum  of 
$2,500,  upon  the  defendant's  motion  for  a 
new  trial,  the  presiding  justice-  of  the  su- 
perior court  held  that,  although  he  could  not 
set  aside  the  verdict  of  the  jury  on  the  merits 
of  the  case,  he  would  grant  a  new  trial  for 
excesalTe  damages,  unless  the  plaintiff  would 
remit  tbe  sum  of  $2^00,  which  the  court 
deemed  excessive.  Q\>  this  mllng  tbe  defend" 
ant  took  no  exception,  bat  the  plaintiff  did 
except,  and  has  duly  prosecuted  his  bill  of 
exceptions,  based  upon  the  following  grounds: 
That  said  decision  is  against  the  law  and 
evidence,  and  that  tbe  verdict  of  the  jQiy 
was  not  excessive. 

Tbe  only  question  that  we  need  to  answer, 
therefore.  Is  whether  the  damages  awarded 
are  excessive.  The  determination  of  this 
question  involves  a  consideration  of  the  cir- 
cumstances in  which  tbe  assault  and  Im- 
prisonment were  made  and  the  manner  In 
which  the  same  were  sought  to  be  Justified 
by  the  defendant.  It  appears  that  on  the 
10th  day  of  July,  1904,  the  plaintiff,  while  In 
St  Mark's  Church,  In  the  town  of  Warren, 
B.  I.,  attempted  to  speak  to  the  defendant's 
Biece,  who  was  a  member  of  his  household, 
as  she  was  being  escorted  from  tbe  church  by 
a  young  man.  Her  escort  requested  the 
plaintiff  not  to  speak  to  her,  and  he  desisted. 
Afterwards,  on  the  same  day,  the  escort  of 
the  youog  lady  and  a  friend  of  his  made  an 
assault  upon  the  plaintiff,  who  ran  away  and 
made  complaint  of  the  assault  to  a  policeman 
of  the  town.  The  policeman  advised  him  to 
make  bis  complaint  to  the  defendant,  who 
was  then  chief  of  police  and  prosecuting  of- 
ficer. The  plaintiff  then  met  the  defendant 
on  the  street  and  made  his  complaint,  and 
was  arrested  by  him  and  taken  to  the  police 
Station  and  kept  in  conanement  there  In  a  cell 
for  several  hours:  After  that  he  was  brought 
before  the  judge  of  the  district  court  In  his 
private  office  and  permitted  to  depart  as  no 
warrant  had  been  issued  against  him.  In 
and  about  tbe  courtroom,  which  was  In  tbe 
same  bollding  as  tbe  lockup,  quite  a  crowd 
had  collected,  including  the  two  young  men 
who  had  assaulted  him  earlier  in  the  day, 
and  against  whom  he  was  trying  to  make  the 
complaint  which  resulted  in  his  own  arrest 
Aa  the  plaintiff  was  departing  from  the  build- 
ing, IM  was  -set  upon  and  horsewhipped  by 


his  former  assailants,  who  were  then  arrest- 
ed and  fined  for  this  offense.    On  the  27th 
day  of  January,  1905,  he  brought  this  suit 
against  the  defendant,  who  was  served  with 
process  on  tbe  31st  day  of  tbe  same  montb. 
The  writ  was  returnable,  and  with  the  dec- 
laration was  filed,  on  the  20tb  day  of  Feb- 
ruary, 19<KJ.    The  declaration  contained  tT*^o 
counts;  one  for  assault  and  battery,  and  the 
other  for  false  Imprisonment     On  the   1st 
day  of  March,  1905,  th6  defendant  filed  hla 
pleas,  the  general  issue,  and  another  justify- 
ing the  arrest  and  imprisonment  upon  tbe 
ground  that  at  the  time  of  the  arrest  the 
plaintiff  was  revelling,  and  that  as  watch- 
man and  chief  of  police  It  was  the  duty  of 
the  defendant  to  prevent  and  suppress  the 
same  and  to  keep  tbe  plaintiff  until  he  could 
be  brought  before  the  proper  court  for  hear- 
ing; that  he  was  so  brought  before  the  jus- 
tice having  Jurisdiction  in  tbe  premises ;  and 
that  upon  his  own  request  to  be  allowed 
to  depart  without  further  prosecution,  and 
upon  his  promise  to  behave  better  In  the 
future,  he  was  released  from  custody.    Near- 
ly eight  months  later,  on  the  26tb  day  of 
October,  1905,  by  agreement  between  counsel 
of  the  parties,   the  defendant  filed  an  ad- 
ditional plea  in  justification,  setting  forth  bis 
duty  as  watchman  and  chief  of  police  to 
maintain  peace  and  good  order,  and  to  pro- 
tect all  persons  and  property,  in  the  town  of 
Warren;  and  that  the  plaintiff  on  and  for  a 
long  time  prior  to  the  lOth  day  of  July,  1904, 
at  said  Warren  and  vicinity,  had  conducted 
himself  in  a  quarrelsome,  turbulent,  threaten- 
ing, and  violent  manner,  and  had  acted  in 
such  an  unusual,  erratic,  strange,  and  violent 
way  that  the  defendant,  before  and  on  the 
day  of  the  detention  of  the  plaintiff,  well 
knowing  tbe  character  and  reputation  of  the 
plaintiff,  had  good  and  reasonable  cause  to 
believe  that  the  plaintiff  would  commit  some 
violent  and  illegal  act  unless  he  was  prompt- 
ly and  immediately  restrained,  and  that  be 
was  mentally  unbalanced.  Insane,  and  dan- 
gerous to  the  safety,  good  order,  and  peace  of 
the  people  of  Warren ;  and  that  on  the  10th 
day  of  July,  1904,  the  said  plaintiff,  at  said 
Warren,  at  the  junction  of  Main  and  Church 
streets,  witii  wild  look  and  expression,  was 
making  a  great  noise  and  disturbance,  swing- 
ing bis  arms,  gesticulating,  and  talking  In- 
coherently and  In  an  extravagant  threaten- 
ing, violent,  and  disorderly  manner,  to  tbe 
disturbance  and  annoyance  of  the  peaceable 
Inhabitants  of  said  town;  and  that  tbe  sold 
defendant  then  and  there  having  good  and 
reasonable  cause  to  believe,  and  then  and 
there  believing,  that  said  plaintiff  was  In- 
sane and  dangerous  to  the  Inhabitants  of  said 
Warren,  to  prevent  and  suppress  a  further 
disturbance,   and  to  protect   the  people  of 
Warren  from  the  plaintiff,  and  to  keep  him 
safely  until  he  could  be  brought  before  the 
proper   court   for    hearing,   to  be   examined 
touching  the  same  according  to  law,  then  and 

there  gently  detained  the  plaintiff, ^or, the, 

uigitized  by  VjVJOV  lv_ 
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space  of  fonr  hoim,  and  on  the  some  day 
promptly  and  in  a  lawful  manner  took  Iilm 
before  the  justice  havlnx  Jurisdiction  over 
offenses  committed  In  said  Warren,  and  the 
plaintiff  having  been  heard  before  said  Jus- 
tice, then  and  there,  upon  bis  own  motion 
and  of  bis  own  yolltlon,  urgently  requested 
to  be  allowed  to  go  without  prosecution,  and, 
upon  making  promises  and  assurances  for 
better  and  proper  behavior  In  the  future^ 
was,  in  consideration  of  the  promises  and  a»- 
sorances,  at  once  released  from  custody  with- 
out further  prosecution  for  his  said  offenses. 
To  these  pleas  the  plaintiff  replied  predudl 
non  because  de  Injuria,  etCi,  upon  wblcb  ls> 
sue  was  thereupon  joined. 

Whether  the  plaintiff  was  revelling  or  act- 
ing insanely  at  the  time  of  his  arrest,  so  that 
the  defendant  was  justified  in  taking  him  In- 
to custody  and  keeping  him  In  confinement, 
was  a  question  for  the  Jury,  and  the  burden 
of  proof,  to  make  out  such  justification,  was 
upon  the  defendant.  The  Jury  by  verdict 
have  said  that  be  was  not,  and  the  presiding 
Justice  of  the  superior  court  has  refused  to 
set  aside  the  verdict  In  that  particular,  and 
no  exception  was  taken  to  such  refusal  by 
the  defendant  That  finding  must  remain  un- 
disturbed. That  question  is  finally  answered. 
It  Is  no  light  matter  to  make  such  accusa- 
tions as  are  contained  in  the  defendant's 
pleas.  An  unsuccessful  attempt  to  Justify 
upon  such  grounds  constitutes  an  aggrava- 
tion of  the  original  offense.  It  Is  an  addition- 
al Injury.  Moreover,  it  was  done  after  ma- 
ture deliberation.  Nearly  eight  months  bad 
elapsed  between  the  time  of  the  arrest  and 
the  filing  of  the  first  plea,  and  it  was  more 
than  fifteen  months  from  the  date  of  the  inl- 
prlsonment  to  the  time  of  filing  the  plea  of 
Jnstlflcatlon  on  the  ground  of  Insanity.  No 
proof  worthy  of  the  name  was  forthcoming 
to  sustain  either  charge.  Malice  may  well 
be  inferred  from  such  a  failure  of  defense. 
After  reading  the  transcript  of  the  testimony, 
we  are  not  surprised  at  the  large  damages 
awarded  by  the  jury.  They  should  be  large. 
Whether  we  would  have  awarded  as  much  is 
not  the  question.  If  the  defendant  bad 
frankly  admitted  that  be  arrested  and  im- 
prisoned the  plaintiff  to  punish  him  for  an- 
noying the  niece  of  the  defendant,  there  is  no 
doubt  but  that  the  damages  in  such  event 
would  have  been  much  smaller  than  those  as- 
sessed by  the  Jury ;  but  when  the  defendant 
Justified  'his  wanton  acts  of  arresting  and  de- 
taining the  plaintiff — who  had  come  to  blm 
to  enter  his  well-grounded  complaint  against 
the  young  men  who  had  assaulted  him,  and 
who  afterwards  repeated  the  offense— and 
sought  to  escape  liability  through  a  defense 
consisting  of  libelous  pleas  maliciously  prose- 
cuted, it  Is  no  wonder  that  punitive  damages 
were  awarded. 

The  effort  to  create  for  the  plaintiff  a  gen- 
eral reputation  of  being  either  criminal  or 
Insane,  or  both,  by  attempting  to  turn  tattle 
Into  testimony  and  Idle  rumor  into  evidence^ 


Justly  recoiled  upon  the  defoiduit  For 
these  reasons  we  think  that  the  verdict  of  the 
Jury  ought  not  to  be  disturbed. 

PlalntifTs  exception  sustained,  and  case 
remanded  to  the  superior  court,  with  ditse* 
tlon  to  enter  Judgment  on  the  verdict. 


(KB.  Laut> 
rjJAHT  T.  UNtlED  STATES  COTTON  Ca 
(Sapieme  Court  of  Bhod*  Island.    March  26, 
19070 

1.  llAStEB  AMD  SEBVAHT— iRJTnOKS  tO  SBBT- 

▲ht  — Cohtbibumbx  NBauaBKOs— Pboxi- 

MATS  CaUSK. 

Where  an  employe  negligently  stepped  into 
s  lighted  elevator  shaft,  ^vithout  looking  to 
see  if  the  elsvator  was  at  that  iloor,  he  cannot 
recover  for  his  injuries  because  the  elevator  was 
not  equipped  with  a  device  for  giving  notice  that 
It  was  in  motion,  as  required  by  Pub.  Laws  190S^ 
p.  4it,  c.  tt73,  since  his  negligence,  and  not  th* 
elevator,  was  the  proximate  cause  of  his  injury. 
[Ed.  Notftr— For  cases  in  point,  see  Cwt.  Dig. 
vol.  84,  Master  and  Servant,  (  795.] 

2.  SaWB— COKIBIBUTOBT  NeOUOEKOK. 

For  an  employe  acquainted  with  the  prem- 
ises to  step  without  looking  into  a  perfectly 
lighted  elevator  shaft  was  negligence  per  se. 

lEi.  Note.— For  cases  in  point,  see  Cent.  Difr 
vol.  34,  Master  and  Servant,  H  706-709.] 

Exceptions  ft<«i  Superior  Court,  Provi- 
dence County. 

Action  by  David  Leahy  against  the  United 
States  Cotton  Company.  Judgment  for  de- 
fendant, and  plaintiff  excepts.  Exceptions 
overruled. 

Argued  before  DOUGILAS,  O.  J.,  and  DU- 
BOIS, BLODGETT,  and  PABKHURST,  JJ. 

Hugb  3.  Carroll  and  Thomas  F.  Vance,  for 
plaintiff.  Waterman,  Curran  ft  Hunt  (Lewis 
A.  Waterman,  of  counsel),  for  defendant 

DUBOIS,  3.  This  Is  an  action  of  trespass 
on  the  case  for  negligence,  wherein  the  plain- 
tiff seeks  to  recover  damages  from  his  em- 
ployer, the  defendant  for  personal  injories 
sustained  by  him,  March  26,  1903,  through 
falling  into  a  freight  elevator  well  in  the 
mill  of  the  defendant 

At  the  time  of  tbe  accident  the  plaintiff 
was  59  years  of  age,  and  had  been  employed 
by  the  defendant  for  more  than  six  years  as  a 
"chore  man."  In  the  line  of  his  duty  it  was 
necessary  for  blm  to  go  from  room  to  room 
and  from  floor  to  floor  In  tbe  building  where 
he  was  employed.  In  one  comer  of  the  build- 
ing, from  garret  to  cellar,  an  elevator  shaft 
extended  and  was  accessible  on  each  floor 
through  folding  doors  which  opened  into  It 
The  shaft  was  provided  for  the  nse  of  a 
freight  elevator,  but  was  several  feet  longer 
than  the  openings  in  the  floors  through  which 
the  elevator  was  raised  and  lowered,  so  that 
between  the  doors  and  the  elevator  wdl 
there  was  a  space,  within  tbe  Indosure,  suf- 
ficient to  accommodate  several  persons.  Tbe 
customary  way  of  using  the  elevator,  during 
the  period  of  the  employment  of  the  plaintiff, 
as  be  testified,  was  for  an  employe  to  ogeo 
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the  doors  In  the  abaft  on  any  floor  that  w&a 
desirable,  and  to  leave  them  open  and  wait 
nntil  the  elevator  arrived,  then  to  step  upon 
it,  close  the  doors,  and  put  the  elevator  to 
such  nse  as  the  occasion  required.  He  fur- 
ther testified  that  It  was  used  by  any  of 
the  employes  who  wanted  it,  and  that  it 
might  be  wanted  every  five  or  ten  minutes 
during  the  day;  that  be  used  it  in  going 
from  the  weave  shop  to  the  upper  floors  20 
or  80  times  a  day,  and  from  the  weave  shop 
to  the  cellar  the  sam»  number;  that  on  the 
day  of  the  accident  he  had  occasion  to  use 
It,  bat  that  Joseph  Kelleher  was  using  it 
with  a  load  of  cloth,  and  he  wallced  down- 
stairs to  the  lower  room,  opened  the  doors  of 
the  Bliaft  and  waited  nntil  Kelleher  came 
down  to  that  floor  and  took  his  load  to  the 
clothroom;  that  while  waiting  Mr.  Houston, 
the  overseer,  gave  him  a  box  of  filling  to  take 
down  cellar,  with  instractlons  concerning  it; 
that  while  he  was  receiving  these  instruc- 
tions his  head  was  tamed  away  from  the 
elevator,  from  wlileh  he  was  distant  aboot 
a  foot;  that  he  went  to  put  the  box  of  filling 
on  the  elevator,  which  he  thought  was  there 
all  the  time,  and  the  elevator  was  gone  and 
he  fell  with  the  box  in  his  hand.  It  was  ad- 
mitted that  there  was  plenty  of  light  In  the 
elevator  shaft,  so  that  he  conld  see  all  right; 
that,  when  he  got  through  talking  with  the 
overseer,  alx>ut  the  same  time  he  stepped 
sidewlse  right  off,  and  did  not  look  because 
he  tbon^t  the  elevator  was  there.  He  fell 
upon  the  freight  elevator,  which  had  descend- 
ed about  five  feet  from  said  floor.  Said  ele- 
vator at  that  time  was  not  equipped  with  any 
device  for  giving  notice  that  it  was  in  mo- 
tion, as  required  by  Fob.  Laws,  p.  43,  c.  973, 
passed  April  3,  1902.  At  the  conclusion  of 
the  testimony  for  the  plaintifr  at  the  trial  of 
said  case  in  the  superior  court,  the  Justice 
presiding  gave  the  jnry  the  following  Instruc- 
tion: "Onie  evldehce  shows  that  the  plaln- 
tltr  was  acquainted  with  this  locality.  He 
knew  there  was  no  bell  there,  and  that  It 
was  perfectly  lighted.  He  knew  also  that 
employes  were  in  the  habit  of  moving  that 
elevator  up  and  down,  witbont  giving  notice. 
He  turned  away  long  enough  for  the  elevator 
to  have  been  appreciably  lowered,  and,  as  he 
states,  he  tamed  back  and  stepped  onto  the 
elevator,  as  he  supposed,  without  looking  to 
see  if  it  was  there,  and  by  that  means  suffer- 
ed an  Injury,  and,  I  think,  on  the  plaintlflTs 
own  showing  that  be  contributed  to  the  in- 
jury by  bis  own  negligence.  The  court, 
therefore,  Instracts  the  jury  to  return  a  ver- 
dict for  the  defendant"  To  this  direction 
the  plaintiff  duly  excepted,  alleging  that  said 
action  of  the  court  was  against  the  law  and 
the  evidence,  and  brought  the  case  to  this 
court  upon  his  bill  of  exceptions  based  upon 
those  grounds. 

Pub.  Laws,  p.  48,  c.  978,  supra,  also  pro- 
vided :  "In  all  cases  In  which  any  person  shall 
suffer  Injury  •  *  •  In  consequence  of  the 
failure  of  the  lessee  or  owner  or  owners  of 


any  building  to  comply  with  the  provisions 
of  this  and  the  preceding  section,  •  •  • 
such  lessee  and  owner  or  owners  shall  be 
jointly  and  severally  liable  to  any  person  so 
injured  In  an  action  of  trespass  on  the  case 
for  damages  for  such  Injury.  •  •  •  It 
shall  be  no  defence  to  said  action  that  the 
person  injured  •  •  •  had  knowledge  that 
any  elevator  was  being  operated  in  said  build- 
ing contrary  to  the  provisions  of  this  and  the 
preceding  section,  or  that  such  person  oon- 
tinaed  to  ride  in  said  elevator  with  said 
knowledge."  If  this  accident  occnrred  in  con- 
sequence of  the  failure  of  the  defendant  to 
equip  the  elevator  with  "some  suitable  appli- 
ance which  shall  give  automatically,  at  all 
times,  on  every  floor  of  said  building  which 
it  approaches,  a  distinct,  audible  warning 
signal  that  said  elevator  is  in  motion,"  the 
doctrine  of  assumed  risk  cannot  be  received 
as  a  defense  to  such  action,  notwithstanding 
the  fact  that  sach  omission  or  neglect  of  the 
defendant  was  known  to  the  plaintiff. 

The  plaintiff  was  not  Injured  by  the  eleva- 
tor. Its  presence^  at  the  time  ot  the  injury, 
did  him  no  harm.  If  it  had  been  raised,  In- 
stead of  lowered,  his  fall  would  have  been 
greater;  for,  Instead  of  falling  five  feet  to  the 
elevator,  be  would  have  fallen  the  full  dis- 
tance to  the  bottom  of  the  elevator  shaft  It 
was  apparent  from  his  own  testimony  that 
the  proximate  cause  of  his  fall  and  injury 
was  his  neglect  to  use  his  sense  of  sight  in  a 
perfectly  lighted  place.  Therefore  the  ques- 
tion what  defenses,  under  the  statute,  wn« 
open  to  the  defendant,  did  not  arise. 

The  plaintiff  in  his  declaration  alleges  that 
he  was  in  the  exercise  of  due  care  at  the 
time  of  the  accident  It  Is  a  material  allega- 
tion in  an  action  for  negligence,  and  must  be 
proved  by  the  plaintiff  In  order  to  maintain 
bis  case.  Judge  v.  Narragansett  Electric 
Light  Co..  21  B.  I.  128,  42  Atl.  607.  It  is  not 
even  a  case  where  the  plaintiff  neglected  to 
prove  that  he  did  look,  for  the  plaintiff  tes- 
tlfled  that  he  did  not  look.  To  step,  without 
looking,  into  a  hole  In  a  perfectly  lighted 
place,  is  negligence  per  se.  The  fact  of  the 
presence  or  absence  of  a  bell  will  not  excuse 
a  person  from  the  duty  of  looking,  before 
stepping,  in  such  circumstances.  If  the  plain- 
tiff had  been  Injured  by  the  elevator  because 
no  notice  of  its  approach  had  been  conveyed 
to  his  hearing,  the  fact  that  he  knew  of  the 
absence  of  an  audible  signal,  for  that  purpose, 
would  furnish  the  defendant  no  defense,  un- 
der the  statute,  In  an  action  for  such  injury. 
But  the  bell  or  signal  was  to  sound  only 
while  the  elevator  was  In  motion.  When  the 
elevator  was  at  rest  no  notice  was  to  be 
given  of  that  fact  It  does  not  appear  how 
a  signal  that  the  elevator  was  In  motion 
would  have  assisted  the  plahitlff  if  he  did 
not  look.  Of  course,  the  absence  of  a  sound- 
ing signal  excused  his  listening  for  what  be 
knew  did  not  exist.  The  duty  of  looking  was 
not  in  any  way  increased  by  the  absence  of 
sach  signal;  neither  was  it  diminished  there- 
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by.  Sucb  duty  waa  nnaffected  by  it,  and  re- 
mained the  same  as  it  was  before  the  pas- 
sage of  the  act  The  act  did  not  provide  that 
the  plaintiff  might  recoTer,  in  cases  brought 
thereunder,  notwithstanding  his  contributory 
negligence  or  want  of  due  care  tliereln,  and 
it  has  b«ien  held  correctly  In  a  case  involv- 
hig  the  construction  of  a  similar  statute: 
"Where  the  statute  does  not  otherwise  pro- 
vide, •  *  •  the  rule  requiring  the  plain- 
tiff, in  an  action  for  negligence,  .to  show  that 
at  the  time  of  the  Injury  complained  of  be  was 
in  the  exercise  of  due  care,  la  the  same,  wheth- 
er the  action  la  brought  under  a  statute  or  at 
common  law.  The  doctrine  of  contributory 
negligence  governs  both  classes  of  action." 
Taylor  y.  Carew  Mfg.  Co.,  143  Mass.  470,  10 
N.  B.306. 

As  the  case  is  governed  by  the  doctrine  of 
contributory  negligence,  the  justice  of  the  su- 
perior court  did  not  err  In  directing  a  verdict 
for  the  defendant  The  plaintiff's  exertion 
thereto  Is  therefore  overruled,  and  the  case 
Is  remanded  to  the  superior  court,  with  di- 
rection to  enter  judgment  on  the  verdict. 


(ffi  R.  L  MO) 

MITCHELL  V.   SATLES. 

(Supreme  Court  of  Rhode  Island.     March  !& 
1907.) 

1.  BVIDEHCK— SnaiJiB  Conditiors. 

In  an  action  for  injuries  to  a  servant 
through  the  bursting  of  a  steam  pipe,  evidence 
of  experiments  intended  to  show  the  amount  of 
pressure  brought  on  the  pipe,  not  made  under 
conditiona  substantially  identical  with  those  ex- 
isting at  the  time  of  toe  accident,  was  inadmis- 
sible. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence,  {  439.] 

2.  TBIAIi— iNSTRUCnONB. 

The  refusal  of  special  requests  to  charge 
is  not  error  where  all  such  as  properly  stated 
the  law  of  the  case  were  substantially  included 
in  the  charge  given. 

SEid.  Note. — ^For  cases  in  point  see  Cent  Dig. 
.  46,  Trial,  (§  651-659.] 

Exceptions  from  Superior  Court,  Provi- 
dence County, 

Trespass  on  the  case  for  negligence  by 
Margaret  C.  Mitchell,  as  administratrix, 
against  Fr&nk  A.  Sayles.  Verdict  for  plain- 
tiff, and  defendant  excepts  to  a  denial  of 
his  motion  for  new  trial.  Eixceptlons  over- 
ruled. Plaintiff's  intestate,  while  in  defend- 
ant's employ  received  injuries  causing  his 
death  through  the  bursting  of  a  steam  pipe. 

Argued  before  DOUGLAS,  G.  X,  and  DU- 
BOIS. BLODGETT,  and  PAHKHURST,  JJ. 

John  W.  Hogan,  for  plaintiff.  Edwards  & 
Angell  and  Lewis  A.  Waterman,  for  defend- 
ant 

PARKHURST,  J.  This  la  an  action  of 
negligence  for  damages  for  death  of  plain- 
tiff's intestate,  Michael  Mitchell,  brought  un- 
der the  statute  by  the  plaintiff  for  the  benefit 
of  herself  as  widow  of  said  deceased,  who 
died  without  issue. 


The  statouent  of  fact  In  this  case  is  not 
tn  any  way  essentially  different,  from  that 
already  set  forth  in  the  case  of  William  Hard- 
acre,  Adm'r,  v.  Frank  A.  Sales,  28  &.  L  235, 
66  Atl.  298,  to  which  reference  Is  hereby 
made  to  save  repetition;  the  plaintiff's  intes- 
tate in  this  case  having  died  at  the  same  time 
and  as  a  result  of  the  same  accident  as  In 
the  Hardacre  Ca8&  Upon  trial  of  this  case 
In  tlie  superior  court,  before  Mr.  Justice 
Baker  and  a  jury,  a  verdict  was  returned  for 
the  plaintiff  for  $8,000,  with  special  findings 
submitted  by  the  defendant  and  hereinafter 
referred  to.  Thereafter  the  defendant  duly 
filed  his  motion  for  a  new  trial,  upon  the 
usual  grounds  that  the  verdict  was  against 
the  law  and  the  evidence,  and  because  of 
excessive  damages,  and  for  newly  discovered 
evidence.  After  hearing  the  motion  was  de- 
nied by  the  presiding  justice.  Newly  discov- 
ered evidence  was  not  then,  and  is  not  now, 
urged.  The  evidence  in  the  two  cases  is  sub- 
stantially the  same  and  from  the  same  wit- 
nesses, differing  only  In  minor  and  Immateri- 
al matters  exc^t  In  two  particulars:  First, 
that  the  evidence  of  Oooney  with  regard  to 
his  observations  of  the  Joint,  as  to  the  slip- 
ping thereof,  and  as  to  bis  giving  Information 
regarding  the  same  to  Brasseil,  was  corrobo- 
rated by  P&trlck  Roach,  a  helper  who  was 
holding  the  lantern,  and  testified  that  be 
saw  the  pipe  slip  in  the  T,  and  that  he  call- 
ed Cooley's  attention  to  It  The  other  mat- 
ter in  which  the  evld^ice  differs  relates  to 
the  offer'  by  the  defendant  to  put  in  evidence 
certain  experiments  or  tests  intended  to  show 
the  amount  of  pressure  or  strain  brought  up- 
on the  joint  by  the  expansion  and  contrac- 
tion of  the  pipe.  We  think  it  is  perfectly 
apparent  that  the  tests  attempted  to  be 
shown  were  not,  and  could  not  have  been, 
made  under  conditions  substantially  iden- 
tical with  those  in  existence  at  the  time  of 
the  accident,  and  would  not  only  have  been 
of  no  aid  to  the  jury,  bat  would  have  been 
positively' misleading,  and  that  the  evidence 
as  to  these  tests,  was  properly  excluded. 
Therefore  all  exceptions  relating  to  the  ex- 
clusion of  evidence  In  relation  to  these  tests 
must  be  overruled. 

As  to  the  other  exertions,  they  wore  of 
the  same  general  diaracter  as  in  the  Hard- 
acre  Case,  and  we  have  examined  them  with 
the  same  care,  and  do  not  find  any  substan- 
tial error  therein;  nor  do  we  see  that  any 
useful  purpose  would  be  served  by  the  dis- 
cussion of  them  seriatim.  The  charge  as 
given  to  the  jury  was  a  clear  and  satisfac- 
tory statement  of  the  law  and  the  court 
properly  refused  the  special  requests  to 
charge  the  jury,  Inasmuch  as  all  such  special 
requests  as  properly  stated  the  law  of  the 
case.  If  any,  had  already  been  substantial- 
ly Included  In  the  charge  as  given.  A  gen- 
eral and  special  verdict  was  returned  by  the 
jury,  as  follows:  "The  Jury  find  that  the 
defendant  Is  guilty  In  manner  and  form  as 
the  plaintiff  bas  In  ber  declaration  thereof 
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complained  against  lilin,  and  assess  damages 
for  the  plaintiff  In  the  sum  of  $8,000.  As 
the  Jury  find  specially,  first,  that  the  defend- 
ant did  before  the  accident  have  knowledge, 
or  reasonable  means  of  knowledge,  that  the 
tee  Joint  which  burst  on  the  8th  day  of  De- 
cember, 1903,  was  dangerous;  second,  that 
the  T  Joint  was  In  a  dangerous  condition,  to 
the  knowledge  of  the  defendant,  prior  to  the 
accident,  and  that  such  dangerous  condition 
was  not  known,  or  should  not  have  been 
known,  to  Michael  F.  Mitchell,  the  plalntiiTs 
intestate;  third,  that  the  pipe  did  move  In 
the  tee  on  the  morning  of  December  8,  1003, 
before  the  accid^it."  The  special  findings 
are  entirely  consistent  with  the.  general  ver- 
dict 

Upon  the  same  groonds  as  set  forth  in  the 
Hardacre  Case,  28  R-  I.  235,  66  Atl.  298,  we 
think  that  the  evidence  Is  sufficient  to  sup- 
port both  the  general  and  the  special  ver- 
dict of  the  Jury  both  as  to  liability  and  as  to 
the  amount  of  the  verdict,  which  we  do  not 
find  to  be  excessive. 

The  exceptions  are  overruled,  and  the  case 
is  remanded  to  the  superior  court,  with  In- 
stmctlons  to  enter  Judgment  upon  the  verdict 


(»B.L  Sil) 

Ex  parte  MORET. 

(Supreme  Court  of  Rliode  Island.     April  10, 
1907.) 

1.  Divorce  —  Allowance  of  Alimony  — Bn- 
fobcement. 

Court  and  Practice  Act  1905,  {  1152,  pro- 
vides that  whenever  any  person  shall  be  impris- 
oned in  any  action  the  party  at  whose  suit  such 
person  is  imprisoned  shall  pay  a  certain  sum  in 
advance  for  the  board  of  such  prisoner,  which 
payment  in  advance  shall  continue  to  be  made 
by  the  creditor  during  the  time  the  prisoner 
shall  be  detained  at  his  suit.  Gen.  Laws  1896, 
c.  259,  §  2,  provides  that,  in  case  of  default  in 
payment  of  the  prisoners  board,  the  prisoner 
shall  be  discharged  from  jail.  Beld,  that  Court 
and  Practice  Act  1905,  §  1152,  did  not  require 
the  wife,  as  a  condition  of  keeping  the  hus- 
band in  jail,  for  not  paying  the  allowance  made 
her  in  a  divorce  action,  to  pay  the  husband's 
board,  and  that,  in  case  of  default  in  the  pay- 
ment of  such  board,  the  husband  was  not  en- 
titled to  be  discharged  from  jail  Under  Gen. 
Iittws  1896,  c.  259,  i  2,  since  the  husband  being 
imprisoned  for  noncompliance  with  the  decree 
of  the  court,  and  not  simply  for  debt,  the  pro- 
visions of  the  statutes  relating  to  imprisonment 
for  debt  had  no  application. 

2.  Habeas  Cobpos  —  Existencb  ov  Othkb 
Beuedt. 

The  sole  remedy  of  a  husband  to  secure 
release  from  imprisonment  for  not  paying  the 
allowance  made  a  wife  in  a  divorce  action, 
whether  it  originated  under  an  execution  or  by 
process  for  contempt,  is  by  prayer  or  modifica- 
tion of  the  decree  for  suflBcient  cause  addressed 
to  the  court  which  made  it,  and  not  by  habeas 
corpus. 

Case  Certified  from  Supreme  Court  Provi- 
dence County. 
Petition  by  Albert  Tj.  Morey  for  a  writ  of 


habeas  corpus,  heard  before  the  superior 
court,  and  certified,  under  Court  and  Practice 
Act  1905,  i  478,  to  the  Supreme  Court 
Papers  in  the  cause,  with  the  decision  certi- 
fied thereon,  remanded  to  the  superior  court 
for  further  proceedings. 

The  facts  are  fully  stated  In  Mo  wry  t. 
Bliss,  28  R.  I.  114,  65  Atl.  616. 

Argued  before  DOUGLAS,  C.  J,  and  DU- 
BOIS, BLODGETT,  JOHNSON,  and  PARK- 
HURST,  JJ. 

James  B.  Littlefleld,  for  petitioner.  John 
O.  Qulnn,  for  Ethel  J.  Morey. 

DUBOIS,  J.  In  the  above-entitled  proceed- 
ing In  the  superior-  court  and  prior  to  the 
trial  thereof  on  Its  merits,  two  questions  of 
law  arose  which,  in  the  opinion  of  said  court, 
were  of  sufficient  Importance  to  be  certified 
to  this  court  for  determination,  imder  the 
provisions  of  Court  and  Practice  Act  1905,  t 
478.  .  The  questions  are  as  follows : 

"First  Is  the  wife,  as  condition  of  keep- 
ing the  husband  In  Jail  for  not  paying  the 
allowance,  by  the  provisions  of  section  1152 
of  the  court  and  practice  act  of  1905,  requir- 
ed to  pay  the  husband's  board? 

"Second.  In  case  default  is  made  in  the 
payment  of  such  board,  is  the  husband  en- 
titled to  a  writ  of  habeas  corpus  to  secure 
his  discharge  from  Jail,  if  the  keeper  re- 
fuses to  discharge  him  in  accordance  with 
the  provisions  of  chapter  259,  |  2,  of  the 
General  Laws  of  1896?" 

Both  of  these  questions  must  be  answered 
in  the  negative.  The  provisions  of  Court  and 
Practice  Act  1906,  $  1152,  and  General  Laws 
1806,  c.  259,  I  2,  do  not  apply  to  divorce 
cases  or  proceedings  thereunder  which  are 
purely  statutory.  Fldler  v.  FIdler,  28  B.  I. 
102,  65  Atl.  609.  We  have  already  said  con- 
cerning this  petitioner,  in  Mowry  v.  Bliss, 
28  R.  I.  114,  117,  66  Atl.  616,  618:  "The 
prisoner  is  not  simply  Imprisoned  for  debt. 
Be  is  imprisoned  for  noncompliance  with  the 
decree  of  the  superior  court  which  has  ex- 
clusive original  Jurisdiction  of  the  subject" 
As  he  is  not  simply  imprisoned  for  debt,  the 
provisions  of  the  statutes  relating  thereto,  in- 
cluding tliat  relative  to  the  payment  of 
board,  have  no  application.  It  is  only  neces- 
sary to  repeat  our  own  concluding  remarks 
in  Mowry  v.  Bliss,  supra:  "The  sole  remedy 
of  a  prisoner  for  release  from  such  Imprison- 
ment, whether  it  originated  under  an  ex- 
ecution or  by  process  for  contempt  Is  by 
prayer  for  modification  of  the  decree,  for 
sufficient  cause,  addressed  to  the  court  which 
made  It"  Therefore  habeas  corpus  is  inap- 
prc^riate  as  a  remedy  in  such  case. 

The  papers  In  the  cause,  with  this  decision 
certified  thereon,  are  hereby  remanded  to  the 
superior  court  for  farther  proceedlnga 
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(28  R.  I.  Ut) 

HABTLEZ  T.  RHODE  ISLAND  CO. 

(Supreme  Conrt  of  Rhode   Island.     April  10. 
1907.) 

ExcKPTiOKS,  Biu.  or— Allow ancb—Statu- 

TORT  PBOVIBIONS. 

Court  &  Practice  Act  1905,  i  473,  provides 
that  when  any  person  is  aggrieved  by  any  order 
or  judgment  of  the  superior  court,  and  from 
accident,  mistake,  or  untoreseen  cause  has  failed 
to  prosecute  a  bill  of  exceptions,  the  Supreme 
Court,  if  justice  requires  a  revision  of  the  case, 
may  on  petition  allow  an  appeal.  Held,  that 
where  the  bill  was  retained  without  approval 
by  the  presiding  justice  until  more  tnan  20 
days  bad  elapsed,  and  no  application  was  made 
within  30  days  after  the  tiiing  of  the  bill  to 
establish  it  in  the  Supreme  Court,  the  fact  that 
the  party  filing  the  bill  acted  in  good  faith  in 
supposing,  according  to  the  practice,  that  the 
presiding  justice,  in  retaining  the  transcript  and 
bill  of  exceptions  for  examination,  was  not  in- 
tending to  act  adversely  to  the  interests  of  that 
party,  did  not  entitle  him  to  relief  under  sec- 
tion 47a. 

Trespass  on  tbe  <ia.Be  by  0«rtrude  Hartley 
against  the  Rhode  Island  Company.  Petition 
by  defendant,  under  the  provisions  of  Court 
&  Practice  Act  1903,  {  473,  for  leave  to  file 
and  hare  allowed  Its  bill  of  exceptions.  Pe- 
tition dismissed. 

See  66  Ati.  63. 

Argued  before  DOUGLAS,  a  J.,  and  DU- 
BOIS, BLODGETT,  JOHNSON,  and  PAItK- 
HURST,  JJ. 

John  W.  Hogan  and  Philip  S.  Knauer,  for 
plaintUL    Henry  W.  Hayes,  for  defendant. 


PER  CURIAM.  The  aboTe-named  defend- 
ant, being  aggrieved  by  verdict  of  a  Jury, 
and  denial  of  its  motion  for  a  new  trial  In 
tbe  superior  court,  prepared  and  filed  a  bill 
of  exceptions  to  this  conrt  Said  bill  of  ex- 
ceptions was  retained  without  approval  by 
the  presiding  Justice  of  tbe  superior  court 
until  more  than  20  days  bad  elapsed,  and  no 
application  was  made  within  30  days  after 
the  filing  of  the  bill  to  establish  it  in  this 
court  Tile  petition  sets  out,  as  tbe  defend- 
ant's reason  for  not  making  timely  applica- 
tion to  tbis  court,  that  "it  acted  In  good 
faith  In  supposing,  according  to  the  practice, 
that  the  presiding  Justice  In  retaining  tbe 
transcript  and  bill  of  exceptions  for  examina- 
tion was  not  Intending  to  act  adversely  to 
tbe  Interests  of  the  defendant" 

We  are  unable  to  see  In  this  statement  any 
ground  to  Justify  us  in  acting  under  the  pro- 
visions of  section  473,  Court  &  Practice  Act 
1905.  The  omission  to  apply  to  this  court 
within  the  time  specified  was  not  occasioned 
by  accident,  mistake,  or  unforeseen  cause 
In  the  sense  of  that  statute.  In  Baker  v. 
Tyler,  28  R.  I.  152,  66  Atl.  65,  tbe  party  was 
not  in  default,  for  tbe  time  bad  never  been 
fixed  within  which  tbe  statute  required  bim 
to  act 

The  petition  must  therefore  be  denied  and 
dismissed. 


(28  R.  I.  2M) 
SHERIDAN  V.  GORHAM  MFG.  CO. 

(Supreme   Court   of   Rhode    Island.     April   8, 
1907.) 

Hastes  and  Sebvant— Risks  Assuiced  sr 
Sebvaitt— Obvious  Defects  in  Applian- 
ces. 

A  servant  using  an  ordinary  ladder  in  tbe 
oburse  of  bis  usual  employment  was  charge- 
able, equally  with  the  master,  with  knowledge 
of  the  fact  that  the  iron  points  in  the  end  of 
each  side  of  the  ladder  were  dull  and  smooth, 
80  that  it  was  likely  to  slip  on  the  floor,  and 
he  assumed  the  risk  of  using  it  in  that  condi- 
tion. 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
Tol.  34,  Master  and  Servant,  |{  674-600.] 

Exception  from  Superior  Court,  Providence 
County. 

Action  by  Hugh  3.  Sheridan  against  the 
Oorham  Manufacturing  Company.  Judgment 
for  defendant,  and  plaintift  excepts.  Excep- 
tions overruled. 

Argued  before  DOUGLAS,  0.  X,  and  DU- 
BOIS, BLODGETT,  JOHNSON,  and  PARK- 
HURST,  JJ. 

Thomas  J.  Flynn,  for  plaintUIL  Vincent, 
Boss  &  Barnefield,  for  defendant 

PARKHURST,  J.  This  Is  an  action  of 
trespass  on  tbe  case  for  negligence,  and  is 
now  in  this  court  on  the  plaintiff's  exceptions 
to  the  action  of  tbe  superior  court  In  sustain- 
ing a  demurrer  to  tbe  declaration. 

Tbe  declaration  states  that  the  plaintiff 
was  a  servant  of  the  defendant,  and  that  in 
the  course  of  tbe  plaiutiff's  employment  as 
an  electrician  it  t>ecame  necessary  to  use  a 
ladder  for  the  purpose  of  reaching  a  ceiling 
of  one  of  the  rooms  in  tbe  defendant's  fac- 
tory; that  the  ladder  which  the  defendant 
provided  and  gave  to  tbe  plaintiff  was  unsafe 
and  defective,  In  that  certain  iron  points,  or 
spurs,  with  which  said  ladder  was  equipped 
at  its  lower  ends,  bad  become  dull  and 
smooth,  so  that  said  ladder  while  in  use  was 
likely  to  slip  on  the  floor;  and  that  while 
plaintiff  in  using  said  ladder  was  standing 
on  one  of  Its  rounds  said  ladder  slipped  and 
precipitated  the  plaintiff  to  tbe  floor,  thereby 
injuring  bim.  Tbe  usual  allegations  of 
knowledge  by  tbe  defendant  and  lack  ot 
knowledge  by  tbe  plaintiff,  who  is  alleged  to 
have  been  in  tbe  exercise  of  due  care,  are 
contained  in  tbe  declaration. 

To  this  declaration  tbe  defendant  dnnur- 
red  upon  tbe  following  grounds:  First  Be- 
cause It  does  not  appear  in  said  declaration 
that  tbe  plaintiff  could  not  in  tbe  exercise  of 
reasonable  diligence,  have  known  that  the 
iron  points  in  the  end  of  each  side  of  tbe  lad- 
der were  dull  and  smooth  before  be  placed 
himself  upon  said  ladder.  Second.  Because 
It  appears  In  and  by  said  declaration  that 
the  plaintiff  had  an  equal  opportunity  with 
the  defendant  of  knowing  of  the  condition  of 
said  ladder.  Third.  Because  It  appears  In 
and  by  said  declaration  that  the  plaintiff 
was  not  In  tbe  exercise  of  due  care.    This 
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demurrer  was  heard  before  Bir.  Justice 
Brown  In  the  superior  court  on  October  30, 
1906,  and  the  demurrer  was  sustained  bj  de- 
cision rendered  on  November  18,  1906.  To 
this  decision  the  plaintiff  duly  excepted,  and 
filed  a  notice  of  Intention  to  prosecute  a  blU  of 
exceptions  according  to  law.  The  bill  of  ex- 
ceptions was  duly  allowed,  and  the  case  waa 
thereupon  certified  to  this  court  The  ex- 
ceptions simply  raise  the  question  of  whether 
or  not  Mr.  Justice  Brown  erred  as  a  matter 
of  law  In  sustaining  the  demurrer. 

The  plaintiff  contends  that  Inasmuch  as 
Im  has  alleged  in  his  declaration  that  he 
was  in  the  exercise  of  due  care,  and  had 
no  knowledge  of  the  danger  of  slipping  In- 
cident to  the  use  of  the  ladder,  he  has  ten- 
dered proper  Issues  of  fact  upon  these  points, 
and  his  declaration  Is  not,  for  that  reason, 
dsm.urrable;  but  bis  citations  In  support 
of  this  point  fail  to  sustain  bis  contention. 
In  Flynn  ▼.  International  Power  Co.,  24  R. 
I.  291,  82  Atl.  1089,  the  only  point  of  the  de- 
cision relevant  to  the  case  at  bar  was  that 
the  failure  of  the  plaintiff  to  allege  that 
he  did  not  know  of  the  defect  complained 
cA  as  n^llgence  made  the  first  count  of  the 
declaration  demurrable.  It  was  not  decid- 
ed that  the  presence  of  such  an  allegation 
under  any  or  all  circumstances  would  for- 
bid a  demurrer.  And  In  Dalton  t.  R.  I. 
Company,  25  R.  I.  574,  67  Atl.  883,  It  was 
held  that  the  want  of  an  allegation  nega- 
tlrlng  the  assumption  of  a  known  risk,  or 
stating  an  excuse  for  continuing  the  work 
If  the  risk  was  known,  made  the  declaration 
demurrable.  It  was  not  decided  that  the 
presence  of  such  allegations  would  under  all 
circumstances  forbid  a  demurrer.  On  the 
•contrary,  the  principle  laid  down  by  this 
court  In  the  case  of  Baumler  v.  Narra.  Brew- 
ing Co.,  23  R.  I.  430,  BO  Atl.  841,  Is  equally 
applicable  to  the  case  at  bar.  Tllllngbast 
J.,  on  page  435  of  23  R.  I.,  page  842  of  50 
Atl.,  speaks  for  the  court  as  follows:  "The 
plaintiff  further  argues  that  the  allegation 
In  the  declaration  that  he  was  in  the  exercise 
of  due  care  is  suflldent  to  rebut  the  claim 
made  by  defendant  that  plaintiff  assumed  the 
risk.  We  do  not  think  so.  The  court  must 
take  the  declaration  in  a  case  of  this  sort  as 
a  whole  In  determining  whether  It  states  a 
case;  and,  if  it  appears  from  all  the  facts 
stated  therein  that  the  plaintiff  could  not 
bare  been  in  the  exercise  of  due  care^  the 
mere  fact  that  it  alleges  that  he  was  does 
not  save  it  from  being  demurrable.  We 
may  also  add  that  we  do  not  agree  with  the 
plaintiff's  contention  that  the  allegations  of 
lack  of  knowledge  of  the  work,  and  the 
location,  and  lack  of  warning  regarding  the 
same,  prohibit  the  assumption  that  the  dan- 
ger was  obvious  and  that  the  plaintiff  as- 
sumed the  risk.  When  it  is  apparent,  from 
the  facts  stated  In  a  case  of  this  sort,  that, 
if  the  plaintiff  had  used  his  senses,  he  must 
have  known  of  the  danger  complained  of, 
BO  allegation  which  he  may  incorporate  in 
66A.-87 


Ilia  declaration  as  to  lack  of  knowledge,  lack 
of  warning,  or  duty  of  the  master  will  be 
allowed  to  overcome  and  rebut  said  facts 
and  render  the  declaration  sustainable.  Such 
a  declaration  is  Inconsistent,  and  therefore 
demurrable." 

It  has  been  repeatedly  held  that  an  ordi- 
nary ladder,  such  as  was  used  in  the  case  at 
bar,  is  to  be  classed  with  other  ordinary 
"hand  tools,"  and  so  that  the  servant  using 
a  ladder  In  the  course  of  his  usual  employ- 
ment is  chargeable,  equally  with  the  mas- 
ter, with  knowledge  of  its  obvious  imper- 
fections. Thus  it  was  said  in  Cahill  v.  Hil- 
ton, 106  N.  X  612,  618,  18  N.  E.  330,  S41,  as 
follows:  "A  ladder,  like  a  spade  or  hoe,  is 
an  Implement  of  simple  structure,  presenting 
no  complicated  question  of  power,  motion,  or 
construction,  and  intelligible  tn  all  of  its 
parts  to  the  dullest  intellect  No  reason  can 
be  perceived  why  the  plaintiff,  brought  Into 
daily  contact  with  the  tools  used  by  him,'  as 
be  was,  should  not  oe  held  chargeable,  equal- 
ly with  the  defendants,  with  knowledge  of 
their  Imperfections."  So,  also,  in  Marsh  T. 
Chlckering,  101  N.  Y.  390,  5  N.  E.  56,  a  case 
very  similar  to  the  case  at  bar,  but  a  strong- 
er case  for  the  plaintiff,  Inasmuch  as  the 
proof  showed  that  the  plaintiff  had  given  the 
defendant  actual  notice  of  the  want  of  hooks 
and  spikes  to  keep  the  ladder  from  slipping,  • 
and  had  received  the  promise  of  the  super- 
intendent that  these  safety  appliances  should 
be  placed  upon  the  ladder;  and  yet  the 
plaintiff  had  continued  to  use  the  ladder 
without  them  until  be  was  injured  by  reason 
of  the  slipping  of  the  ladder.  He  was  held 
to  have  assumed  the  risk  of  the  known  dan- 
ger. So,  also,  in  the  case  of  Borden  v.  Daisy 
Roller-Mill  Co.,  74  N.  W.  91,  98  Wis.  407,  67 
Am.  St  Rep.  816,  which  raises  substantially 
the  same  question,  as  in  the  case  at  bar;  and 
the  court  in  an  elaborate  and  well-considered 
opinion,  says  (page  92,  of  74  N.  W.,  page  409 
of  98  Wis.  [67  Am.  St  Rep.  816],  as  follows: 
"A  ladder  is  one  of  the  most  simple  con- 
trivances in  general  use.  The  danger  attend- 
ing such  use  Is  a  matter  of  almost  common 
knowledge,  and  Is  particularly  within  the 
knowledge  of  men  engaged  in  such  work  as 
that  in  which  plaintiff  was  employed  when 
injured.  •  •  •  There  was  no  question  in 
the  case  as  to  plaintiff's  being  an  experienced 
workman  In  the  use  of  ladders  on  fioors  in 
mills;  no  dispute  but  that  he  had  as  good  an 
opportunity  as  defendant  for  knowing  of 
the  defects  In  the  ladder.  If  any  existed,  and 
all  the  probable  consequences  that  might 
follow;  no  dispute  but  that  he  might  by  an 
instant's  Inspection  of  the  ladder,  have  found 
out  its  exact  condition;  no  dispute  but  that 
he  selected  the  ladder  and  used  It  without 
any  sufficient,  or  really  any,  Inspection  In  re- 
gard to  Its  being  furnished  with  points  to 
prevent  its  slipping  on  the  floor.  In  that 
state  of  the  case,  under  the  well-setttled  rule 
that  an  employs  is  chargeable  with  know!- 
edge  of  all  the  dangers , that  ^^^^55^5,^^  ^ 
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such  observation  as  men  of  ordinary  care, 
under  the  circuinstances  of  the  situation, 
would  be  llls'ely  to  make,  and  the  duty  to 
guard  himself  against  Injury  therefrom,  and 
that  If,  by  reason  of  such  dangers,  he  is  in- 
jured, he  is  remediless  by  reason  of  his  con- 
tributory fault,  the  plaintiff  clearly  assumed 
the  risk  of  his  nsing  the  ladder  In  the  condi- 
tion it  was." 

In  Tiew  of  these  well-considered  opinions, 
with  which  we  heartily  concur,  we  are  of  the 
opinion  that  there  was  no  error  in  the  deci- 
sion of  the  superior  court,  and  the  same  la 
affirmed. 

The  exception  is  overmled,  and  the  case  Is 
remanded  to  the  superior  court  for  fnrtha 
proceedings. 

(28  B.  L  146} 

CDONNELI,  T.  RHODE  ISLAND  CO. 

(Supreme  Court  of  Rhode  Island.     April  10, 
190T.) 

1.  Damages— EviDENCB—ADUissiBn.iTT. 

In  an  action  for  personal  injuries,  where 
plaintiff  alleged  injury  to  the  internal  organs 
and  specific  notice  that  pelvic  injury  was  claim- 
ed was  given  to  defendant's  surgeon,  and  im- 
mediately reported  to  its  coanaeT,  evidence  of 
pelvic  injury  was  properly  admitted. 

lEA,  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  15,   Damages,  §  441.] 

'  2.  Same — Gbounds— Direct    Oorsequercs&~ 

Phtsicax  Suffering. 

In  an  action  (or  personal  Injuries  received 
by  being  thrown  from  a  street  car,  an  injury 
to  the  shoulder  was  a  proper  element  of  dam- 
ages, whether  caused  directly  by  the  fail  or  by 
the  ligating  of  the  arm  after  the  fracture  was 
reduced,  since  it  was  a  natural  result  of  the 
accident. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.    16,    Damages,    {   40.] 

8.  TbIAL— EVIDBRCB— WaIVKB    OF    RIGHT    TO 

Object  to  Introduction. 

Where,  In  an  action  for  personal  injuries, 
the  question  of  the  permanence  of  the  mjury 
was  the  subject  of  extended  cross-examination, 
the  defendant  thereby  waived  any  valid  objec- 
tion to  the  introdnction  of  the  life  tables  by 
plaintiff. 

[Bid.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  8  178.] 

4.  Damages— Pboceeding  3  fob  Assessment— 

INSTBUCTIONS— Mitigation. 

In  an  action  for  personal  injuries,  the  court 
properly  Instructed  that  plaintiff  must  do  all 
that  a  reasonable  person  would  do  to  reduce  her 
injuries,  and,  if  she  has  failed  or  refuses  to  do 
this,  defendant  would  not  be  liable  for  the 
increase  of  injury  due  to  her  negligence,  but, 
if  she  puts  herself  into  the  hands  of  the  phy- 
sicians and  follows  their  advice,  defendant 
would  be  liable  even  though  the  physicians  lack 
in  slciil  or  err  in  judgment 

[EJd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Damages,   H   120,  123.] 

Exceptions  from  Superior  Court,  Providence 
County. 

Action  by  Annie  O'Donnell  against  tlw 
Rhode  Island  Company.  Judgment  for  plain- 
tiff, to  which  defendant  excepted.    Overruled. 

Argued  before  DUUOLtAS,  C.  J.,  and  DU- 
BOIS, BLODOETX,  JOHNSON,  and  PARK- 
HURST,  JJ. 


John  W.  Hogan,  for  plaintiff.  Henry  W. 
Hayes,  for  defendant 

PER  CURIAM.  The  defendant's  excep- 
tions are  mostly  trivial  and  call  for  no  other 
comment.  Those  which  are  serioasly  relied 
upon  must  be  overruled  for  the  tollowlng  rea- 
sons: 

1.  Injury  to  the  pelvic  organs  may  well  be 
Included  in  the  claim  In  the  declaration  of  In- 
Jury  to  the  "Internal  organs,"  and  speclflc 
notice  that  pelvic  injury  was  claimed  was 
given  to  the  defendant's  surgeon,  and  was  Im- 
mediately reported  to  its  counsel,  as  the  sur- 
geon testified  at  the  trial.  It  is  plain  that  this 
claim  was  no  surprise  to  the  defotdant,  and 
the  evidence  was  properly  admitted.  The  cir- 
cumstances of  the  accident  made  it  quite  as 
probable  tliat  the  injury  to  the  shoulder  was 
caused  directly  by  the  fall  as  by  the  ligating 
of  the  arm  after  the  fracture  was  reduced. 
In  either  case  it  was  a  natural  result  of  the 
accident,  and  «  proper  element  In  estimating 
the  damages. 

2.  The  life  tables  were  introduced  agralnst 
the  objection  of  the  defendant,  but  the  ques- 
tion as  to  the  permanence  of  the  injury  was 
the  subject  of  extended  cross-examination, 
and  any  valid  objection  to  the  introduction 
of  the  tiibles  was  thereby  waived. 

8.  It  was  contended  by  the  defendant  that 
the  adhesions  now  existing  around  the  shoul- 
der Joint  could  be  relieved  by  forcible  rup- 
ture and  manipulation — ^a  process  so  painful 
as  to  require  the  administration  of  an  anses- 
tbetlc — and,  further,  tliet  it  was  the  duty 
of  the  plaintiff  to  submit  to  such  an  opera- 
tion and  so  diminish,  the  amount  of  damages. 
Much  evidence  was  introduced  to  the  effect 
that  such  an  operation  was  not  sure  to  be 
effectual,  and  might  cause  other  harmful  re- 
sults. The  court,  in  answer  to  a  question 
of  the  Jury,  instructed  them:  "I  cannot  ad- 
vise you  that  it  is  the  duty  of  the  plaintiff 
to  undergo,  as  a  matter  of  law,  to  submit 
herself  to  etherization.  It  is  a  matter  to  t>e 
Judged  in  the  light  of  what  a  reasonable  per- 
son would  do.  She  must  do  all  that  a  rea- 
sonable person  would  do  to  minimise  those 
damages,  and  if  yoa  are  of  the  opinion  that 
a  reasonable  person  wonld  submit  to  be  put 
under  ether  to  have  the  arm  manipulated, 
and  that  that  would  restore  it  in  a  period 
of  three  montlis,  then  I  say  to  yon  It  Is  her 
duty  to  do  It  It  is  not  her  dnty  to  do  it, 
unless.  In  your  opinion,  that  result  wonld  be 
accomplished,  that  to  submit  to  that  opera- 
tion, putting  herself  under  ether,  for  the  pur- 
pose of  breaking  down  those  adhesions,  and 
restoring  the  complete  function  of  the  arm, 
was  such  a  thing  tliat  a  reasonable  person 
wonld  do.  It  comes  down  to  the  question. 
In  my  view  of  the  case,  to  whether  a  rea- 
sonable person  would  submit  to  It  She  must 
do  all  that  a  reasonable  person  would  do  to 
reduce  her  injuries  as  much  as  possible,  not 
only  in  the  future,  but  she  must  have  done  it 
in  the  past:  and,  if  there  is  evlden«|p| ,|bat 
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shows  that  her  claims  of  injuries  have  been 
increased,  of  the  evidence,  of  course,  you, 
gentlemen,  are  the  Judges,  and  for  each 
increase  and  her  negligence,  the  defendant 
would  not  be  liable.  But,  if  she  puts  herself 
into  the  hands  of  the  physicians  and  follows 
their  advice,  then  the  defendant  would  be 
liable,  even  though  the  physicians  themselves 
lack  in  skill  or  may  err  in  Judgment"  We 
think  this  Instmctlon  was  correct.  Hooper  v. 
Bacon,  64  AU.  960,  101  Me.  633. 

Some  of  the  ronarks  of  the  plaintiffs  coun- 
sel In  arguing  the  case  verge  closely  upon  an 
Improper  appeal  to  passion  or  prejudice,  if  not 
contempt  of  the  authority  of  the  conrt,  but 
we  think  the  criticisms  of  the  conrt  were 
sufficient  to  core  any  harm  that  could  have 
been  caused  by  them. 

Upon  the  merits  of  the  case  we  think  it 
proTKi  t^  a  fair  preponderance  of  the  evi- 
dence that  the  plaintiff  suffered  the  injuries 
of  which  she  complains  by  being  violmtly 
thrown  from  the  defendant's  car  on  account 
of  unusual  and  excessive  speed  at  which  It 
was  propelled  around  a  curve  and  that  the 
damages  assessed  are  not  excessive  In  view 
of  evidoice  which  the  jury  were  entitled  to 
t>elieve. 

The  exceptions  are  overruled,  and  the  cause 
la  remanded  to  the  superior  court  for  Judg- 
meat  on  the  verdict 


(28  R.  I.  asi). 

DBSAUTEUiB  T.  NASONVIIiLB  WOOLEN 
CO. 

(Supreme   Conrt   of  Rhode   Island.    April   19, 
1907.) 

1.  NEOUOEKCT— EVIOENOK— INSTBUOTIONS. 

Where,  in  an  action  for  damages  alleged  to 
Iiave  resulted  from  defendant's  negligence  in 
operating  its  mill  without  proTiding  a  suitable 
person  to  supervise  the  regulation  of  the  water 
power,  the  evidence  showed  tltat  always  daring 
the  daytime,  while  the  mill  was  runnmg,  some 
employe  of  defendant  made  frequent  Inspection 
of  the  water  supply,  and  that  on  the  night  when 
the  accident  occurred,  which  was  the  first  nicht 
that  the  mill  had  been  operated,  no  such  em- 
ployfi  was  present,  it  was  proper  for  tbe  jury 
to  consider  the  fact,  as  bearing  on  the  question 
of  negligence,  th&t  such  service  was  treated  by 
defendant  as  necessary  when  the  mill  was  run 
by  day. 

2.  Tbiai/— iNSTBucnoRs— Caixido  Attention 

OF  JUBT  TO  POBTION  OF  EVIDENCE. 

Under  Gen.  Laws  1896,  c.  223.  f  13,  and 
the  Conrt  and  Practice  Act  of  1905,  I  23,  pro- 
viding, in  substance,  that  the  judge  shall  in- 
Btmct  the  jury  in  the  law  and  may  sum  up  the 
evidence  to  the  jury  whenever  he  may  deem  it 
advisable  so  to  do,  but  any  material  misstate- 
ment of  testimony  by  him  may  be  excepted  to  by 
the  party  aggrieved,  the  judge  is  not  forbidden 
to  emphasize  such  evidence  as  he  considers  most 
important 

[Bd.  Note.— For  cases  in  pobit,  see  Cent  Dig. 
vol.  46,  Trial,  U  577-581.] 

Bxceptlons  from  Superior  Court  Provi- 
dence County. 

Trespass  on  the  case  by  George  S,  Desan- 
telle  against  the  Nasonvllle  Woolen  Company. 
Verdict  for  plaintiff,  and  defendant  excepts. 


Exceptions  overruled,  and  cause  ordered  re- 
manded for  judgment  on  the  verdict. 

Argued  before  DOUGLAS,  C.  J.,  and  DU- 
BOIS, BLODGBTT,  JOHNSON,  and  PARK- 
HURST,  JJ. 

George  W.  Greene  and  James  H.  Rlckard, 
Jr.,  for  plaintiff.  Tililngbast  &  Murdock, 
for  defendant 

DOUGLAS,  G.  3.  The  evidence  shows 
that  the  defendant  corporation  was  guilty  of 
negligence  in  operating  its  mill  without  pro- 
viding a  suitable  person  to  supervise  the 
regulation  of  the  water  power  at  a  time  when 
it  bad  reason  to  know  that  the  flow  of  the 
river  would  be  irregular,  and  that  the  injury 
to  the  plaintiff  was  the  result  of  this  negli- 
gence, and  the  damages  assessed  by  the  jury 
do  not  seem  to  be  excessive.  The  motion  to 
set  aside  the  verdict  and  direct  a  new  trial 
was  therefore  properly  denied,  and  the  excep- 
tion to  that  ruling  is  overruled. 

The  defendant  excepts  also  to  certain  por- 
tions of  the  judge's  charge,  In  which  he 
instructed  the  Jury,  in  answer  to  a  request  by 
the  defendant  as  follows:  "The  jury  cannot 
find  that  the  defendant  Is  guilty  of  not  mak- 
ing inspection  of  the  regulator  on  the  night  in 
question  without  evidence  that  inspection  was 
usual  and  necessary.  But  as  explanatory  of 
that  I  have  already  said  to  you  that  you 
may,  if  you  think  It  is  right  and  just  from 
the  evidence,  find  that  an  inspection  was 
necessary,  and  find  it  from  this  fact  if  you 
find  such  to  be  the  fact,  that  the  defendant 
did  keep  somebody  in  the  daytime  to  look 
after  this  power  and  see  to  it  and  failed  to 
do  so  in  the  nighttime,  now.  If  you  find  that 
to  be  the  fact  you  may  find  that  the  de- 
fendant was  guilty  of  negligence  in  not  caus- 
ing somebody  to  look  after  it  at  night  or 
causing  some  inspection  to  be  made  of  it  at 
some  time  during  the  night  *  «  *  Mr. 
Murdock:  We  desire  an  exception  to  that 
last  part  of  your  charge,  which  I  understood 
you  to  charge  thAt  the  jury  may  find  that 
there  was  negligence  not  to  have  an  inspector 
at  night  from  something  that  happened  dur- 
ing the  day.  The  Court:  If  I  said  that 
gentlemen,  I  didn't  mean  it  Ail  I  mean  to 
say  Is  this:  That  as  bearing  upon  that  ques- 
tion whether  the  defendant  was  guilty  of  not 
having  Inspection  made  at  night  you  may 
take  into  consideration  the  fact,  if  you  find 
It  to  be  the  fact  that  the  defendant  did  have 
somebody  to  look  after  the  power  In  the  day- 
time and  failed  to  have  anybody  to  look  after 
the  power  in  the  nighttime.  I  don't  charge 
yon  that  is  negligence;  I  charge  you,  how- 
ever, that  as  bearing  upon  that  question  you 
may  take  that  fact  and  circumstance  into  con- 
sideration. That  Is  what  I  Intended  to  say 
before."  Taking  the  whole  of  this  Instruction 
together,  we  cannot  say  that  it  was  erroneous. 
The  evideuoe  showed  that  always  during  the 
daytime,  while  the  mill  was  running,  some 
officer  or  employe  of  the  defendant  made 
frequoit  Intitectlon  of  the  regulator  and  water 
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suKkly,  and  that  on  the  night  when  the  acci- 
dent occurred,  which  was  the  first  night  that 
the  mill  had  been  operated,  no  snch  officer  or 
employe  was  present  In  determining  wheth- 
er snch  a  person  ought  to  have  been  supplied 
In  the  nighttime  It  was  proper  for  the  jury 
to  consider  that  such  service  was  treated  by 
the  defendant  as  necessary  when  the  mill 
waa  run  by  day.  The  objection  urged  by  the 
defendant's  counsel,  however,  is  not  so  much 
to  the  correctness  of  this  Instruction  as  be- 
cause they  conceive  it  to  l)e  bey<md  the 
province  of  the  conrt  to  call  the  attoitlon  of 
the  Jnry  to  a  portion  of  the  evidence^ 

In  many  states  of  the  Union  the  scope  of 
the  judge  In  charging  the  jury  is  circumscrib- 
ed by  strict  statutes.  Some  of  the  cases 
cited  from  such  states  would  doubtless  forbid 
the  use  of  the  language  here  excepted  to. 
The  law  in  Rhode  Island  has  never  imposed 
such  a  restraint  npon  the  discretion  of  the 
Jndge.  The  Constitntloa  until  1903  required 
that  the  judges  of  the  Supreme  Conrt  should 
••in  M  trials  instruct  the  Jnry  in  the  law," 
but  was  silent  as  to  the  facts.  Const,  art 
10,  i  8.  The  Digest  of  1844  required  the 
judges  to  instruct  the  jury  in  the  law,  and  al- 
lowed them  to  "sum  up  the  evidence  in  each 
cause  for  the  Instruction  of  the  jury  when- 
ever they  shall  deem  It  advisable  so  to  do." 
Page  83,  (  15;  page  97,  S  8.  Substantially 
the  same  provisions  appear  in  Rev.  St.  1857, 
c  164,  i  26,  and  chapter  166,  i  13,  in  G&cl 
St  1872,  c.  181,  I  81,  and  chapter  182,  | 
13,  adding  the  words  "but  any  material  mis- 
statement by  the  court  of  the  testimony  shall 
upon  motion  of  the  party  aggrieved  be  cause 
for  e  new  trial."  The  same  provisions  ap- 
pear in  Pub.  St  1882,  c.  192,  i  82,  and  diap- 
ter  193,  i  12,  and  In  Gen.  Lews  1896,  c.  223, 
i  18,  and  in  Court  and  Practice  Act  1905, 
i  28,  which  is  now  in  force,  as  follows:  "In 
every  case,  civil  and  criminal,  tried  In  the 
superior  conrt  with  a  jury,  the  justice  pre- 
siding shall  instruct  the  jury  in  the  law  re- 
lating to  the  same,  and  may  sum  up  the  evi- 
dence therein  to  the  jury  whenever  he  may 
deem  it  advisable  so  to  do;  but  any  material 
misstatement  of  the  testimony  by  him  may  be 
excepted  to  by  the  party  aggrieved."  Under 
these  provisi<A8  the  du^  of  the  judge  Is  im- 
perative-In  every  case  to  instruct  the  jury  in 
the  law  applicable  to  it  but  he  is  not  requir- 
ed to  comment  upon  the  testimony  unless 
he  deems  that  by  so  doing  he  may  assist  them 
In  coming  to  a  right  conclusion.  When  the 
judge  shall  exercise  this  right  is  left  to  his 
sound  discretion ;  but  the  only  limitation  laid 
upon  him  is  that  in  doing  so  he  shall  make  no 
material  misstatement  The  object  of  this 
permission  is  obviously  that  the  jury  may 
have  the  benefit  of  an  imparttal  recapitula- 
tion of  the  evidence  on  both  sides  of  the  Issues 
involved  before  these  Issues  are  submitted 
to  them  for  final  determination.  But  this 
does  not  forbid  the  judge  to  emphasize  such 
evidence  as  he  considers  most  Important  or 
require  that  he  shall  set  the  probable  and  the 


improbable  with  equal  force  before  the  jury. 
While  scrupulously  reserving  to  the  jury 
the  right  and  duty  of  deciding  npon  the  facts 
according  to  their  own  consciences,  he  should 
not  hesitate,  when  in  his  opinion  the  occasion 
demands  It,  to  make  such  comments  on  the 
evidence  as  he  believes  will  direct  tliem  to 
right  conclusions.  The  function  of  a  court 
of  justice  is  to  ascertain  and  declare  the 
truth  upon  the  Issues  presented^  not  to  see 
that  truth  and  error  are  treated  with  the 
same  favor.  The  summing  up  of  the  evidence 
would  be  of  little  advantage  to  the  jury 
If  the  totals  on  both  sides  of  the  Issue  were 
required  to  be  stated  as  equal.'  The  proper 
attitude  of  the  judge  toward  the  jury  with 
respect  to  commmts  npon  the  evidence  is 
correctly  stated  in  11  Ency  PI.  &  Pr.  91  Iv  b. 
as  follows:  "In  England,  and  In  the  United 
States  courts,  and  in  snch  of  those  states  as 
have  no  constitutional  or  statutory  provision 
against  charging  as  to  matters  of  f^ct  it  is 
competent  for  the  jndge  to  give  his  opinion 
of  the  weight  of  any  part  or  the  whole  of  the 
evldmce  provided  the  ultimate  decision  of 
the  facts  is  left  to  the  jury.  But  when  the 
judge  gives  his  own  views  as  to  the  weight 
and  sufficiency  of  the  evidence,  it  Is  absolute- 
ly essential  that  the  jnry  should  be  made  dis- 
tinctly to  understand  that  the  instmctlon  was 
not  given  as  a  point  of  law  by  which  they  are 
to  be  governed,  but  as  a  mere  opinion  as  to 
the  facts  to  which  they  should  ^ve  no  more 
weight  than  It  is  entitled  to  receive.  The 
charge  diould  not  so  Infringe  the  province 
of  the  jury  as  to  relieve  them  from  the  neces- 
sity of  pronouncing  an  intelligent  judgment 
They  should  be  made  to  feel  that  upon  them 
alone  devolves  the  responsibility  of  their  ver- 
dict"   See,  also,  the  numerous  cases  cited. 

It  was  said  by  Ames,  G.  J.,  In  State  t. 
Lynott  6  R.  I.  295,  in  commenting  upon  a 
charge  In  e  criminal  case:  "Had  the  judge 
confined  himself  to  expressing  this  opinion 
merely,  leaving  the  jury,  however,  at  liberty 
to  draw  their  own  inference  in  this  respect 
from  the  evidence  submitted  to  them,  we 
should  not  deem  such  expression  of  opinion 
the  proper  subject  of  an  exception,  even 
though  we  might  differ  from  him  in  his  con- 
clusion." See,  also.  Hartshorn  v.  Ives,  4  B. 
I.  471,  476,  and  State  v.  Quigley,  26  R.  I. 
263,  269,  68  Atl.  905,  67  L.  B.  A  322.  The 
portion  of  the  charge  excepted  to  in  tiM  case 
at  bar  came  well  within  the  rule,  and  the 
exception  thereto  must  be  overruled. 

The  cause  will  be  remanded  to  the  superior 
conrt  for  judgment  on  the  verdict 

(»  R.  I.  W) 
STATU  (LOCKB,   Complainant)   v.  THURS- 
TON. 

(Supreme  Conrt  of  Rhode  Island.     April  19, 
1907.) 

MUHICIPAI.  CORPORATIOWa— ORDIJIANCB— COR- 

rucT  WITH  Statutes. 

Gen.  Laws  1896,  c.  74,  f  5,  as  amended  by 
Pub.  Laws  1900-01,  p.  im,  c.  925*  declarin^gi 
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fine  for  "ever;  person  who  shall  ride  or  drlTe 
faster  than  a  common  pace"  In  certain  cities  or 
in  the  compact  part  of  town  or  Tillage,  covers 
the  fleM  of  a  town  ordinance,  declaring  a  pen- 
alty for  one  who  shall  drive  an  automobile  on 
the  public  streets  of  the  town  at  a  greater  meed 
than  15  miles  per  hoar;  so  that  under  Gen. 
Laws  1896.  c  40,  i  29.  forbidding  any  ordi- 
nance imposing  any  penalty  on  an  act  punishable 
nnder  any  statnte,  the  ordinance  is  void. 

[Eli.  Note.— For  cases  in  point,  see  Cent  Dig. 
TOl.  36,  Municipal  Corporations,  !  1312.] 

Complaint  by  Charles  B.  Locke  against 
Benjamin  Thurston,  charging  violation  of  a 
town  ordinance.  Question  certified  to  8a- 
preme  Court  under  Court  and  Practice  Act 
1905,  If  478,  479.    Decision  for  defendant. 

Argued  before  DOUGLAS,  O.  J.,  and  DU- 
BOIS, BLODGBJTT,  JOHNSON,  and  PAKK- 
HUEST,  JJ. 

Frederick  A.  Jones,  for  the  State.  Tllling- 
hast  &  Murdock  and  Antonio  A.  Capotosto, 
for  defendant 

DUBOIS,  J.  The  defendant  was  arrested 
iqfKm  a  complaint  and  warrant.  Issued  from 
fhe  district  court  of  the  Fourth  judicial  dis- 
trict, which  charged  that  he  "did  operate  and 
drive  a  certain  automobile  or  motor  car  on 
the  public  highway  of  said  Warwick  at  a 
speed  greater  than  16  miles  per  hour,  against 
the  ordinances  of  said  town,"  etc.  Before 
the  trial  of  the  case  on  1^  merits,  the  de- 
fendant moved  to  dismiss  the  complaint  on 
the  following  ground,  vis.:  "Tliat  the  town 
council  of  the  town  of  Warwick  had  no  au- 
thority in  law  to  pass  an  ordinance  regulat- 
ing the  speed  of  automobiles  on  public  high- 
ways." Whereupon  the  Justice  of  the  dis- 
trict court,  under  the  provisions  of  the  Court 
and  Practice  Act  of  1906,  Si  478,  479,  certified 
to  us.  for  hearing  and  determination,  the 
question  of  the  validity  of  the  following  ordi- 
nance of  the  town  of  Warwick: 

"Section  1.  No  person  shall  operate  or 
drive  any  automobile,  motor-car,  or  motor 
cycle  on  the  public  streets  or  highways  of  the 
town  of  Warwick,  at  a  greater  speed  than 
fifteen  miles  per  hour. 

"Sec.  2.  Any  person  violating  any  of  the 
provisions  of  the  preceding  section  shall  be 
fined  not  less  than  $20.00,  or  be  imprisoned 
not  exceeding  ten  days." 

The  power  to  make  ordinances  is  com- 
prised within  the  powers  possessed  by  munic- 
ipal corporations,  which  are:  "First,  those 
granted  in  express  words;  second,  those 
necessarily  or  fairly  implied  In  or  Incident 
to  the  powers  expressly  granted;  third,  those 
essential  to  the  declared  objects  and  purposes 
of  the  corporation — not  simply  convenient, 
bnt  indispensable."  Dillon,  Mun.  Corp.  (4th 
Ed.)  i  89,  cited  in  Staples  v.  Walmsley,  27 
R.  L  181,  at  page  184,  61  Atl.  141.  at  page  142. 
See,  also,  McQuillan,  Mun.  Corp.  {  46.  The 
power  to  make  and  ordain  ordinances  has 
been  expressly  granted  to  town  councils  and 
city  councils  by  Gen.  Laws  1896,  c.  40,  |  21, 
wherein  It  is  provided,  among  other  things, 


that  they  "may  from  time  to  time  make  and 
ordain  all  ordinances  and  regulations  for 
their  respective  towns,  not  repugnant  to  law, 
which  they  may  deem  necessary  *  •  • 
to  prevent  persons  standing  on  any  footwalk, 

*  *  *  or  riding,  driving,  fastening  or 
leaving  any  horse  or  other  animal  or  any 
carriage,  team  or  other  vehicle  on  any  such 
footwalk,  sidewalk,  doorstep  or  doorway 
within  such  town,  to  the  obstructicm,  hin- 
derance  or  annoyance  of  passers-by  or  of  per- 
sons residing  or  doing  business  in  the  vicinity 
thereof;  •  •  •  to  regulate  the  speed  of 
driving    horses    and    cattle    over    bridges; 

•  •  •  and,  goierally,  all  other  ordinances, 
regulations  and  by-laws  for  the  well-orderingii 
managing  and  directing  of  the  prudential 
affairs  and  police  of  their  respective  towns, 
not  repugnant  to  the  Constitution  and  laws 
of  this  state,  or  of  the  United  States."  There 
can  be  no  question  but  that,  under  the  large 
delegation  of  police  power  granted  to  them 
by  the  final  and  omnibus  clause  of  the  sec- 
tion, town  and  city  councils  would  have 
ample  authority  to  pass  ordinances  such  as 
the  one  in  question,  unless  such  power  has 
been  qualified  or  limited  by  the  Legislature. 
We  find  such  limitation  In  Gen.  Laws  1896, 
c.  40.  i  29:  "No  ordinance  or  regulation 
whatsoever,  made  by  a  town  council,  shall 
impose  or  at  any  time  be  construed  to  con- 
tinue to  Impose,  any  penalty  for  the  commis- 
sion or  omission  of  any  act  punishable  as 
a  crime,  misdemeanor  or  offense,  by  the  stat- 
ute law  of  the  state."  This  provision  has 
been  construed  by  this  court,  and  ordinances 
Inconsistent  with  the  statute  law  of  the  state 
have  been  declared  to  be  void.  Baxter,  Petr., 
12  R.  I.  IS;  State  v.  McCuUa,  16  R.  I.  196, 
14  Atl.  81.  If  the  ordinance  seeks  to  im- 
pose a  penalty  for  the  commission  of  an  act 
punishable  by  the  statnte  law  of  the  state 
It  is  void.  Gen.  Laws  1896,  c.  74,  {  5,  as 
amended  by  Pub.  Laws,  p.  836,  c.  925,  No- 
vember 26,  1001,  provides:  "BSvery  person 
who  shall  ride  or  drive  faster  than  a  common 
travelling  pace  In  any  of  the  streets  of  New- 
port or  Providence  or  In  the  compact  part 
of  any  town  or  village  In  the  state,  or  in 
any  poad  leading  from  Pawtuxet  to  the  com- 
pact part  of  Providence,  shall,  unless  Jnstl- 
flable  cause  be  made  to  appear  for  such 
riding  or  driving,  he  fined  not  less  than  five 
dollars  nor  more  than  twenty  dollars  or  Im- 
prisoned not  exceeding  ten  days  for  each 
offence:  one-half  of  said  fine  to  the  use  of  the 
complainant  and  one-half  thereof  to  the  use 
of  the  town  where  the  offoice  was  com- 
mittted." 

The  language  used  in  this  section  Is  ex- 
ceedingly broad:  "EJvery  person  who  shall 
ride  or  drive  faster  than  a  comnton  travelling 
pace."  The  words  "ride  or  drive"  are  not 
confined  to  animals.  They  are  not  limited 
In  any  manner  whatsoever.  Anything  capa- 
ble of  being  ridden  or  driven  comes  within 
the  purview  of  the  act  It  Is  argued  that 
the  words  "ride  or  drive**  are  apt  words  in 
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a  statute  designed  to  limit  tbe  fast  driving 
of  horses  upon  tbe  highways  of  the  state. 
They  are  apt,  but  they  are  not  restricted  to 
horses  by  the  terms  of  the  section.  They 
are  also  apt  In  the  case  of  bicycles,  motor 
cycles,  or  automobiles  when  ridden  or  driven. 
In  construing  statutes  of  this  kind,  It  is  usual 
and  proper  to  consider  the  scope  and  puis 
pose  of  the  act  and  the  danger  or  mischief 
that  it  was  intended  to  guard  against.  Tbe 
act  was  evidently  passed  for  the  protection 
of  the  public  against  the  dangers  incident  to 
fast  riding  and  driving  of  any  sort,  not  only 
of  the  kind  with  which  the  legislators  were 
familiar  at  the  time,  but  also  any  kind  of 
dangerous  riding  or  driving.  In  Taylor  v. 
Goodwin,  [1879]  4  Q.  B.  D.  228,  the  appellant, 
Taylor,  was  convicted,  under  St  5  &  8  Wm. 
IV,  c.  60,  i  78,  of  furiously  driving  a 
carriage  on  a  highway,  upon  proof  that  he 
had  beea  riding  a  bicycle  at  a  furious  pace 
on  the  occasion  in  question.  The  conviction 
was  affirmed,  and  the  opinions  of  the  presid- 
ing Justices,  although  brief,  are  very  Illum- 
inating upon  the  subject: 

"Mellor,  J.  I  am  of  the  opinion  that  the 
decision  of  the  magistrates  was  right.  The 
words  of  the  section  are:  'If  any  person 
riding  any  horse  or  beast,  or  driving  any  sort 
of  carriage,  shall  ride  or  drive  the  same 
furiously  so  as  to  endanger  the  life  or  limb 
of  any  passenger.'  The  expressions  used  are 
as  wide  as  jMssIble.  It  may  be  that  bicycles 
were  unknown  at  the  time  when  the  act 
passed,  but  the  Legislature  clearly  desired 
to  prohibit  the  use  of  any  sort  of  carriage 
in  a  manner  dangerous  to  the  life  or  limb 
of  any  passenger.  The  question  is  whether 
a  bicycle  is  a  carriage  within  the  meaning 
of  the  act  I  think  the  word  'carriage'  is 
large  enough  to  include  a  machine  such  as 
a  bicycle  which  carries  the  person  who  gets 
upon  it  and  I  think  that  such  person  may 
be  said  to  'drive'  It  He  guides  as  well  as 
propels  it,  and  may  be  said  to  drive  It  as  an 
en^ne  driver  is  said  to  drive  an  engine.  The 
furious  driving  of  a  bicycle  Is  clearly  within 
the  mischief  of  the  section,  and  seems  to 
me  to  be  within  the  meaning  of  the  words, 
giving  them  a  reasonable  construction." 

"Luab.  J.  I  am  of  the  same  opinion.  The 
mischief  Intended  to  be  guarded  against  was 
the  propulsion  of  any  vehicle  so  as  to  en- 
danger the  lives  or  limbs  of  the  passers-by. 
It  Is  quite  Immaterial  what  the  motive  power 
may  be.  Although  bicycles  were  unknown 
at  the  time  when  the  act  passed,  it  is  clear 
that  the  Intention  was  to  use  words  large 
enough  to  comprehend  any  kind  of  vehicle 
which  might  be  propelled  at  such  a  speed 
as  to  be  dangerous." 

The  statute  covers  the  streets  of  certain 
cities,  the  compact  parts  of  all  towns,  and 
certain  roads  within  the  state,  and  the  ordi- 
nance In  question  assumes  to  regulate  the 
speed  of  automobiles,  motor  cars,  and  motor 
cycles  on  the  public  streets  and  highways  of 
Warwick.    This  Includes  the  compact  por- 


tion of  the  town,  because  tbe  same  Is  not 
In  terms  therein  excluded.  Therefore  the 
ordinance  is  in  conflict  with  the  statute  and 
Is  Invalid. 

It  is  unnecessary  to  consider  tbe  other 
questions  argued. 

The  papers  in  the  cause,  with  our  deci- 
sions certified  thereon,  will  be  remanded  to 
the  district  court  for  further  proceedings. 


HONETMAN  T.  HAUGHET  et  aL 

(Court  of  Chancery  of  New  Jersey.   Nov.  24. 

190C.) 

OOBPOBATIONS   —   SUBBCBIFTIOR   TO    BTOOK   — 

Paymbnt. 

Where  stock  of  a  corporation  was  issued 
as  fully  paid  stock  to  stockholders  in  exchange 
for  a  patent  which  was  grossly  overvalued,  the 
receiver  of  the  corporation  may  collect  from 
these  stockholders  money  to  pay  the  debts  and 
the  expenses  of  administration. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  12,  Corporations,  ((  880,  883.] 

BUI  by  A.  Van  Doren  Honeyman,  recelvw, 
eta,  against  Louis  C.  Haughey  and  others. 
Decree  for  complainant 

E.  Q.  ft  G.  M.  Keasbey,  for  complainant 
Frank  H.  Hall,  for  defendant  Louis  O. 
Haughey. 

BERGEN,  V.  C.  Being  so  well  satlsfled 
that  the  complainant  Is  entitled  to  a  decree 
in  this  cause,  I  will  not  call  upon  counsel  for 
the  complainant  to  make  any  argument  Tbe 
situation,  as  it  appears  to  me.  Is  this:  A 
large  plant  bad  been  erected  near  Bound 
Brook,  in  this  state,  for  the  manufacture  of 
gelatine,  under  some  foreign  patent  which 
had  been  reissued  In  the  United  States.  It 
had  been  exploited  for  three  or  four  years, 
by  different  companies  and  parties,  without 
any  success.  The  property  was  incumbered 
by  a  mortgage  amounting  to  $125,000,  and, 
that  mortgage  being  foreclosed,  the  property 
was  sold  and  purchased,  presumably  by  the 
mortgagee,  for  about  $125,000  or  $130,000. 
In  some  way  which  does  not  appear  In  this 
cause,  the  title  to  tbe  proper^  became  vest- 
ed In  a  Mr.  Wallace,  who,  it  appears  from 
the  evidence,  was  a  clerk  or  partner  of  some 
law  firm  in  New  York  City  which  represented 
the  persons  Interested  In  the  mortgagee  com- 
pany. While  matters  were  In  that  situation, 
the  present  company,  the  New  Jersey  Gela- 
tine Company,  was  organized,  and  Mr.  Wal- 
lace In  writing  offered  to  sell  the  property  to 
that  company.  The  price  which  he  fixed  was 
$1,126,000.  The  $125,000,  manifestly,  was 
added  to  represaat  the  amount  due  on  the 
mortgage  or  the  value  of  the  real  estate. 
The  $1,000,000  Is  supposed  to  take  the  place 
of  the  patent,  and  It  is  argued  here  that  the 
patent  was  worth  the  $1,000,000. 

I  am  not  satisfied,  from  the  evidence  In  this 
cause,  that  it  was  worth  any  such  sum  of 
money.  It  was  a  patent,  which,  after  years 
of  exploitation,  had  proven  unsuccessft^  at 
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leaat  none  of  these  parties  had  ever  be^i 
able  to  keep  the  plant  In  the  shape  of  what 
we  would  call  a  "going  concern,"  and  this 
was  manifestly  a  scheme  devised  to  have 
this  stock  Issued  and  divided  among  these 
stockholders,  because  Mr.  Haugbey,  the  lead- 
ing defendant,  the  only  one  who  has  answered 
here,  and  on  whose  behalf  It  has  been  strong- 
ly argued  that  it  was  worth  a  great  sum  of 
money,  and  that  $1,000,000  was  not  an  ex- 
cessive valuation,  turned  over  to  the  company 
nearly  one-half  of  the  capital  stock  Issued  to 
him,  which  he  would  not  have  done  If  the 
patent  had  belonged  to  him  and  was  of  the 
value  which  he  said  it  was.  It  is  In  evidence 
that  this  stock  was  turned  back  to  the  treas- 
ury according  to  some  understanding  or 
agreement,  which  understanding  or  agreement 
has  not  been  developed  by  the  defendants  in 
this  cause;  none  except  Mr.  Haughey  hav- 
ing answered,  and  he  not  being  present  If  a 
proceeding  of  this  kind  can  be  sanctioned  by 
the  court,  it  would  be  a  very  simple  matter 
for  all  stockholders  to  avoid  payment  for 
capital  stock  Issued  to  them.  The  principle 
is  well  established  that  the  capital  stock  of 
all  these  companies  is  a  trust  fund  for  the 
payment  of  creditors.  The  creditor  who 
deals  with  the  company  has  no  knowledge  of 
nonpayment  of  stock  subscriptions,  and  deals 
with  the  company  upon  the  assumpticm  that 
this  company  had  valuable  assets  amounting 
to  $1,125,000,  which  in  this  case  is  not  true. 
They  did  not  have  any  such  property,  and  the 
persons  who  trusted  them  on  that  understand- 
ing trusted  them  upon  the  theory  that  the 
officers  of  the  corporation  had  done  their 
whole  duty,  had  collected  the  assessments  on 
the  stock,  and  they  are  now  entitled  to  call 
upon  these  stockholders,  who  had  not  paid 
for  the  stock,  to  contribute  a  sufficient  sum  to 
liquidate  the  indebtedness  of  the  company. 
In  the  Court  of  Errors  and  Appeals,  in  Vol- 
ney  v.  Nixon,  60  Atl.  189,  68  N.  J.  Bq.  605, 
Judge  Dixon  discusses  this  subject  very 
thoroughly.  That  was  a  case  where  stock 
was  issued  for  patents,  and  he  held  that,  as 
there  was  no  such  value  to  the  patait  as  the 
parties  ascribed  to  it,  it  was  a  mere  scheme 
to  procure  the  issuing  of  stock,  without  the 
payment  of  money.  The  corporation  laws  of 
this  state  are  liberal.  Just  as  liberal  I  think 
as  they  should  be,  and  the  courts  of  the  state 
are  not  disposed  to  add  to  the  scope  of  the 
corporation  act  When  parties  incorporate, 
and  take  stock  in  corporations,  they  must 
either  pay  money  or  give  money's  worth  there- 
for. 

In  this  case,  there  was  not  a  single  stock- 
holder or  director  of  this  company  that  would 
have  been  willing  to  have  bought  this  patent 
at  a  quarter  of  what  they  now  say  the  stock 
was  issued  for  it  To  my  mind,  it  Is  a  per- 
fectly clear  case  of  the  overissue  of  stock,  or 
rather  the  issuing  of  stock  for  property  at  a 
gross  overvaluation.  You  may  take  a  decree 
in  this  cause,  declaring  the  contract  between 
the  company  and  the  stockholders,  that  this 


stock  was  issued  as  fully  paid  stock,  set 
aside,  because  it  was  a  fraudulent  contract; 
it  never  was  fully  paid.  And  in  the  decree 
there  shall  be  a  direction  to  the  receiver  to 
collect  a  sufficient  sum  of  money  to  pay  the 
debts,  and  the  expenses  of  the  administration 
of  the  estate;  that  amount  must  be  fixed  in 
tbe  decree.  I  tmderstand,  from  the  evidence 
produced  before  me,  that  there  is  $4S,156.0S 
of  unpaid  indebtedness.  You  may  add  to 
that  amount  for  the  expense  of  the  adminis- 
tration of  the  estate,  $1,000,  which  amount 
will  probably  be  sufficient  to  cover  the  costs 
and  to  pay  tbe  receiver,  perhaps  not  a  very 
large,  but  partial,  compensation. 

I  will  advise  a  decree  drawn  on  tbe  lines 
suggested. 


(72  N.  J.  Slq.  8B4) 
MANNERS  et  al.  t.  MANNERS. 

(Prerogative   Court  of   New  Jersey.    May   14, 
190r.) 

1.  Wnxs  —  Probate  —  Evidknck  —  Wkight 
— Attestirq  Witnesses. 

Where  a  perfect  attestation  clause  Is  ap- 

S ended  to  the  will,  it  is  prima  facie  evidence  of 
ne  execution,  but  this  may  be  overcome  by  the 
testimony  of  even  the  subscribing  witnesses. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  49,  Wills,  §1  700,  705.] 

2.  Same— ExEOUTioH— Publication. 

Evidence  that  testatrix  was  In  the  room 
when  the  scrivener  who  had  drawn  the  will,  re- 
quested the  witnesses  to  come  in  and  witness 
tne  execution  of  her  will,  but  made  no  sign  when 
he  annonnced  that  she  had  made  her  will  and 
wished  them  to  witness  it,  and  did  not  sign  the 
paper  in  their  presence,  was  insufficient  to  show 
publication  by  her. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  40.  Wills,  §S  700-702.] 

3.  Same— SiGNATUBB. 

Where  a  testatrix  did  not  sign  her  will  in 
the  presence  of  the  attestine  witnesses,  and 
made  no  sign  of  assent  when  the  scrivener  said, 
apparently  with  reference  to  the  paper,  "This 
is  her  name,"  there  was  no  valid  acknowledg- 
ment 

[Ed.  Note.— For  cases  in  point  *ee  Cent  Dig. 
vol.  49,  Wills,  iS  302-304.] 

Appeal  from  Orphans'  Court,  Hunterdon 
County. 

Suit  by  Jacob  8.  Manners  and  others 
against  Jacob  H.  Manners.  From  a  decree 
for  defendant  plaintiffki  appeaL    Affirmed. 

A.  R.  Denman,  for  appellants.  Paul  A. 
Queen,  for  respondent 

MAGIE,  Ordinary.  The  appeal  is  from 
a  decree  refusing  probate  to  a  paper  writing 
offered  as  the  last  will  and  testament  of 
Elizabeth  V.  Manners.  The  paper  writing 
purported  to  be  signed  by  the  testatrix. 
There  was  a  perfect  attestation  clause,  to 
which  was  appended  the  signatures  of  two 
witnesses,  and  these  witnesses  were  called 
and  testified  on  tbe  application  for  probate. 
The  perfect  attestation  clause  appended  to 
the  will  was  prima  facie  evidence  of  due 
execution.  The  prima  facie  effect  of  such  a 
clause,  however,  may  be  overcome  by  testi- 
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monr,  and  even  bj  the  testimony  of  the 
subscribing  witnesses.  Berdan's  Case,  65  N. 
J.  Eq.  681,  66  AU.  728. 

The  questions  presented  are  (1)  whether 
their  testimony  overcomes  the  declaration 
of  the  attestation  clause  of  the  will  as  «> 
publication  by  the  testatrix;  and  (2)  wheth» 
their  testimony  overcomes  the  attestation 
clause  In  respect  to  the  signature  of  the  will. 
The  evldoice  renders  It  clear  that  the  sig- 
nature was  not  made  In  the  presence  of  the 
subscribing  witnesses.  When  they  entered  the 
room  In  which  the  testatrix  sat,  they  found 
there  the  scrivener  who  had  drawn  the  will 
and  who  had  requested  them  to  come  Into 
the  house  to  witness  its  execution.  There- 
upon the  scrivener  said  that  the  testatrix  had 
made  her  will  and  wanted  them  to  witness 
it.  The  witnesses  expressed  the  opinion 
that  this  was  spoken  In  a  voice  loud  enough 
to  be  heard  by  the  testatrix,  who  sat  some 
eight  or  ten  feet  distant  In  the  same  room, 
but  they  both  declare  that  she  made  no  sign 
of  assent,  and  both  agree  that  she  did  not 
e^ga  the  paper  in  their  presence.  It  Is  set- 
tled law  that  a  testatrix  may  publish  a  will 
by  assenting  to  a  statement  made  In  her 
presence.  Such  an  assent  may  be  made  by 
some  act  or  sign.  If  the  scrivener  declared, 
In  the  hearing  of  the  testatrix,  that  the  pa- 
per was  her  will  and  she  had  then  signed 
It.  publication  might  be  Inferred;  but,  when 
there  was  no  act  or  sign  by  the  testatrix,  I 
think  that  the  proof  discloses  that  there  was 
no  publication  by  the  testatrix. 

As  the  paper  writing  was  not  signed  In 
the  presence  of  witnesses.  It  Is  by  our  stat- 
ute Invalid,  unless  the  testatrix  acknowl- 
edged "the  making  thereor';  I.  e.,  the  making 
of  the  signature  In  their  presence.  On  this 
■object  the  evidence  shows  that  the  scrivener 
said,  apparently  with  reference  to  the  paper 
writtng  which  was  In  the  room  and  on  the 
table,  "This  Is  her  name."  Testatrix  re- 
mained silent,  and  no  act  or  sign  was  made 
by  her  to  that  statement  But,  If  she  had 
signified  her  assent  to  the  statement  of  the 
scrivener,  in  my  Judgment,  the  acknowledg- 
ment which  the  statute  requires  would  not 
be  made  out  An  acknowledgment  that  the 
signature  was  her  name  Is  not  an  acknowl- 
edgment that  It  was  made  by  her.  and  I 
think  nothing  less  than  such  an  acknowledg- 
ment will  satisfy  the  statutory  requirements. 

In  my  Judgment  the  decree  refusing  pro- 
bate must  be  affirmed. 


(n  N.  J.  Eq.  7B) 

MAZZOUiA  ▼.  WILKIH  et  al. 

fConrt  of  Chancery  of  'New  Jersey.    March  20, 

1907.) 

1.  Trusts— Establishment— Disputed   Fund 
IN  Hands  or  Thibd  Pebson. 

An  agent  of  an  insnrance  company  collect- 
ed insurance  money  under  a  power  of  attorney 
from  the  beneficiary  and  deposited  it  with  a 
third  -^rson,  who  refused  to  deliver  it  to  the 
beneficiary  unless  the  beneficiary  would  give  him 


one-half  thereof  to  pay  to  the  aaent  pursuant 
to  an  alleged  agreement  between  the  beneficiary 
and  the  agent.  Held,  that  the  beneficiary  could 
bring  an  equitable  action  against  the  agent  and 
rbe  third  person  to  impress  tlia  money  In  the 
third  person's  hands  with  a  trust  in  favor  of 
the  beneficiary,  and  after  adjnstment  to  compel 
the  payment  of  the  money  to  the  complainant 

2.  BQinxT  —  JuKisDicnoN  —  Fbaud  —  Adb- 
quACY  or  LiKOAL  Revedt. 

The  Oonrt  of  Chancery  possesses  a  general 
jurisdiction  in  cases  of  fraud,  as  well  where 
there  is  a  ijilain,  adequate,  and  complete  remedy 
at  law,  as  in  other  cases. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
voL  19.  Equity,  {  139.] 

Bill  by  Pasqnale  Mazsaolla  against  Edwin 
Wllkle  and  others.  On  demnrrer  to  UU. 
Demurrer  dismissed. 

McCarty  &  McMahon,  for  complainant. 
Melosh  &  Morten,  for  demurrant  Edwin  Wll- 
kle. 


GARRISON,  y.  C.  This  Is  a  demurrer  to 
a  bin.  From  facts  charged  In  the  bill  the  fol- 
lowing BufBclently  appears:  The  complain- 
ant was  the  beneficiary  named  In  life  insur- 
ance policies  upon  the  life  of  his  wife  to 
amounts  aggregating  $4,000,  payable  to  blm 
at  her  death.  The  same  accident  which 
caused  her  death,  namely,  the  leakage  Into 
their  sleeping  apartment  of  lUamlnatlng  gas, 
seriously  affected  blm,  so  that  he  was  taken 
to  a  hospital  for  treatment  While  in  the 
hospital,  Wllkle,  the  agent  who  had  effected 
the  hisurance,  prevailed  upon  the  complain- 
ant to  give  to  him  a  power  of  attorney  to 
collect  the  Insurance  money.  He  effected 
this  by  assuring  the  complainant  that  he  was 
the  only  one  who  could  collect  the  mon^. 
The  complainant  Is  an  Italian,  who  speaks 
and  onderstands  the  English  Janguage  with 
great  difficulty.  Snbaeqnently,  npon  repre- 
sentations by  Wllkle  that  the  first  power  of 
attorney  was  insufficient  the  complainant 
made  a  second  power  of  attorn^  to  Wllkle, 
in  which  the  following  words  were  fraudu- 
lently Inserted:  "To  pay  all  necessary  and 
lawful  expenses  for  the  proper  release  and 
collection  of  each  of  said  polldes,  and,  after 
paying  all  necessary  and  legal  expenses  there- 
on or  arising  thereunder,  to  retain  to  him- 
self for  his  services,  the  amount  hereto  agreed 
between  us  for  that  purpose,  and  to  pay  me 
the  balance  in  bis  hands  as  soon  as  the  same 
is  received  by  him  from  the  said  compan- 
ies. *  *  *"  It  is  charged  that  the  com- 
plainant never  made  any  agreement  with  said 
Wllkle  to  pay  him  any  sum  for  his  services. 
Subsequently  the  money  was  collected  by  Wll- 
kle, and,  upon  the  cmnplalnant  applying  to 
him  for  the  same,  Wllkle  Informed  the  com- 
plainant that  be  had  deposited  the  money  In 
the  hands  of  bis  lawyer,  Henry  J.  Melosh,  of 
Jersey  City.  The  complainant  thereupon  ap- 
plied to  Melosh,  who  refused  to  pay  him  the 
money,  or  any  part  thereof,  unless  complain- 
ant would  give  to  him  one-half  thereof  to  pay 
to  Wllkle  pursuant  to  an  agreement  which 
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MehMh  stated  tbe  complainant  had  made  wltb 
WlUcle.  There  la  then  a  charge  that  the 
agreement  as  alleged  waa  procured  by  frand 
from  the  complainant,  and  that  false  repre- 
■entatlons  were  made  by  Wllkle.  The  prayer 
la  that  the  money  in  tbe  bands  of  Melosh  may 
be  decreed  to  be  held  In  trust  for  the  com- 
plainant, and  that  Melosh  or  WiUde  may  be 
decreed  to  pay  the  complainant,  and  that  the 
alleged  agreement  may  be  decreed  null  and 
void,  and  that,  In  the  meantime,  Meloeh  and 
Wllkle  be  restrained  and  enjoined  from  pay- 
ing out  or  disposing  of  the  said  money. 

It  is  difficult,  because  of  the  phraseology 
of  tbe  bill  and  its  construction,  to  determine 
whether  the  pleader  intends  to  cbarge  that 
tbe  power  of  attorney  was  procured  by  fraud 
and  misrepresentation,  or  that  the  agreement 
referred  to  in  the  power  of  attorney  was  so 
procured,  or  that  the  clause  inserted  in  the 
power  of  attorney  was  the  fraudulent  matter 
complained  of.  If  tbe  bill  were  attacked  by 
notice  under  tbe  mles,  I  am  Inclined  to  think 
that  It  would  be  entirely  proper  to  require 
the  complainant  to  more  clearly  state  for  the 
defendant's  benefit  tbe  matters  complained 
of.  But  in  the  face  of  a  general  demurrer 
tbe  bill  must  be  sustained,  if  It  is  possible^ 
from  the  charges  contained  In  It  to  spell  ont 
an  equity  in  favor  of  the  complainant 

The  demurrer  Is  filed  by  Bdwln  Wilkie, 
<nie  of  tbe  defendants,  and  attacks  tbe  bill 
npon  two  grounds:  First,  because  tbe  bill 
Is  without  equity;  and.  Second,  because  there 
la  a  complete  and  adequate  remedy  at  law. 
I  do  not  think  that  the  bill  la  vrlthout  equity. 
Tbe  complainant  alleges,  leaving  out  for  the 
present  all  idiarges  of  fraud,  that  his  agmt, 
nnder  a  power  of  attorney,  specifying,  among 
other  things,  that  he  was  to  collect  the  money, 
and  after  making  certain  deductions  there- 
from was  to  pay  It  over  to  tbe  complainant, 
bad  collected  the  money,  and.  Instead  of  pay- 
ing It  over,  had  deposited  It  with  a  third  per- 
son. The  suit  Is  against  the  agent  and  such 
third  person  to  Impress  the  money  in  the 
hands  of  the  third  person  with  tbe  trust,  and, 
after  adjustment,  to  compel  the  itayment  of 
the  money  to  the  complainant.  Under  these 
circumstances,  I  do  not  see  how  the  complain- 
ant could  bring  an  action  at  law  successfully. 
If  he  sued  tbe  agent  and  the  depositary  to- 
gether, be  would  fall,  because  he  has  no  cause 
of  action  against  them  Jointly,  or  any  cause 
of  action  wbicb  could  be  Utifftted  in  a  suit 
at  law  to  whldi  they  were  both  parties.  If 
be  sued  the  agent  separately,  he  conld,  of 
course,  recover  a  Judgment,  but  It  would  be 
without  effect  upon  this  partlcnlar  property 
wbicb  Is  not  In  tbe  agenfs  possession;  and 
one  situated  as  this  complainant  is  surely  is 
not  required  to  forego  biB  remedy  against 
money  earmarked  as  this  is.  If  he  proceed- 
ed at  law  against  the  depositary  alone,  he 
would  fail,  because  the  depositary  would  only 
be  required  to  pay  it  over  to  him  after  the 
rights  of  the  agent  In  tbe  money  were  settled. 
A.  coort  of  equity  Is  tbe  only  tribunal,  under 


oor  system,  which  can  settle  and  adjust  tbe 
various  rights  of  these  parties. 

The  principle  Involved  ia  illustrated  and 
mforced  in  the  case  of  Leonard  v.  Camden 
National  Bank,  70  N.  X  Law,  660,  5»  Atl.  148 
(Court  of  Brrors,  1904).  As  is  there  said, 
the  sole  obligation  of  the  depositary  is  to 
hold  the  fund  until  tbe  rights  of  the  claim- 
ants are  settled  between  themselves,  and  then 
to  surrender  the  fund  to  tbe  rightful  claim- 
ant In  the  situation  disclosed  by  the  bill 
under  consideration,  tbe  only  obligation  which 
Meloeh  seems  to  have  undertaken  Is  to  bold 
tbe  money  until  the  rights  of  Wilkie  and  tbe 
complainant  are  settled  wltb  reject  thereto. 
Under  such  circumstances  equity  has  Juris- 
diction. This,  of  course,  leads  to  a  dismissal 
of  the  demurrer. 

Because  of  the  conclusion  Just  reached  and 
stated,  I  do  not  think  it  necessary  to  consider 
or  determine  whethw,  by  reason  of  tbe 
charges  of  fraud,  this  Is  one  of  those  cases  in 
which  equity  will  retain  Jnrisdlctlon  notwith- 
standing that  there  Is  a  plain,  adequate,  and 
complete  remedy  at  common  law.  The  Court 
of  Chancery  In  this  state  possesses  a  general 
Jurisdiction  in  cases  of  fraud,  as  well  where 
there  Is  a  plain,  adequate,  and  complete  rem- 
edy at  law,  as  In  other  cases.  Bggers  v.  An- 
derson, 63  N.  J.  Bq.  264,  40  AU.  578.  56  L. 
B.  A.  570  (Court  of  Errors,  1901);  Dawson 
V.  Leschzlner,  65  Atl.  449  (Magle,  Ch.  1907). 

I  will  advise  a  decree  that  tbe  demurrer 
be  dismissed,  wltb  costs. 


<nM.  J- 
BAUR  V.  CRON  et  aL 


T4S) 


(Court  of  Errors  and  Appeals  of  New  Jersey. 
March  4.  1907.) 

Gms— Vauditt— -Mbhtai.  Inoapaort. 

Where  a  person  enfeebled  in  mind  by  disease 
or  old  age,  is  so  placed  as  to  be  likely  to  be  sub- 
jected to  tbe  influence  of  another,  and  makes  a 
voluntary  disposition  of  property  In  favor  of 
that  person,  there  most,  to  sustain  it,  be  proof 
of  the  fact  that  the  donor  nnderstood  the  nature 
of  the  act,  and  that  It  waa  not  done  through 
tbe  inflnence  of  the  donee. 

[Ed.  Note.— For  cases  in  point,  see  Otat  Dig- 
Tol.  24,  Gifts,  S(  74.  99.] 

(SyllabiN  by  the  Court) 

Appeal  from  Court  of  Chancery. 

Bill  by  Wilhelmina  Baur  against  Louis  P. 
Croh  and  others.  From  an  order  advising  a 
decree  that  a  certain  fund  belonged  to  the 
estate  of  Elizabeth  Cron,  deceased,  defend- 
ants appeal.    Affirmed. 

The  following  Is  the  opinion  of  Bergen,  Y. 
0.,  of  the  court  below: 

"Tbe  original  bill  filed  tai  this  cause  was  an 
interpleader,  filed  on  behalf  of  a  party  whose 
property  was  Incumbered  by  a  mortgage, 
amounting  to  $1,500.  In  that  proceeding  s 
decree  of  interpleader  was  taken,  the  money 
paid  into  court;  and  this  contest  arises  over 
the  disposition  of  the  fund.  The  mortgage  iii 
question  belonged  to  Mrs.  Elli 
Digitized  by " 
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virtue  of  an  assignment  niade  to  her  8<xne 
years  ago.  Sbe  died,  leaving  a  will,  which 
was  admitted  to  probate,  and  In  the  Inter- 
pleader proceedings  "William  Cron,  one  of  the 
sons  and  an  executor,  filed  an  answer,  claim- 
ing that  the  money  should  be  paid  over  to  the 
estate  for  distribution.  The  other  son,  Louis 
P.  Cron,  answered,  insisting  that  the  money 
belonged  to  him,  because  previous  to  the  death 
of  his  mother,  Elizabeth  Cron,  she  had  made 
him  a  gift  of  the  mortgage.  Bis  story  is 
this:  That  In  March,  as  hia  mother  died  on 
the  11th  of  May  following,  she,  being  then 
111,  gave  him  this  bond  and  mortgage:  In  other 
words,  made  him  a  present  of  it  That  he 
took  possession  of  the  bond  and  mortgage,  and 
had  since  held  it  in  possession.  Mr.  Wilson, 
an  attorney,  was  on  the  16th  day  of  April, 
preceding  her  death  in  May,  present  to  obtain 
the  material  for  drafting  a  will  for  Mrs.  Cron, 
and  he  testifies  that  during  a  conversation  on 
that  occasion  she  told  him  that  she  had  given 
this  bond  and  mortgage  to  her  son  Louis; 
that  be  inquired  how  sbe  had  made  the  trans- 
fer, and,  finding  that  It  was  only  by  delivery, 
he  advised  her  that  she  would  have  to  make 
a  formal  assignment  of  it,  which  he  says  was 
afterwards  carried  out.  It  appears  in  the 
case  that  the  only  persons  in  the  house  tak- 
ing care  of  Mrs.  Cron  during  her  last  illness 
were  her  son  Louis,  the  donee,  and  a  Mrs. 
Reddtnger,  who  was  employed  as  a  nqrse; 
that  the  care  and  attention  which  she  receiv- 
'  ed  during  the  latter  days  of  her  life  came  en- 
tirely from  these  two  persons.  Under  thla 
condition  of  affairs  it  seems  to  me  that  the 
burden  of  maintaining  this  gift  is  cast  upon 
the  party  claiming  it,  and  that  this  conclu- 
sion is  sustained  by  the  opinion  written  in 
Slack  T.  Bees,  66  N.  J.  Eq.  447,  448,  59  AtL 
466,  60  L.  B.  A.  393,  by  the  Chief  Justice,  in 
a  case  determined  by  the  Court  of  Errors  and 
Appeals  of  this  state.  The  Chief  Justice,  il- 
lustrating the  conditions  in  that  case,  used 
the  following  language,  which  I  will  read: 
'For  a  period  of  nearly  three  months  prior  to 
bis  death  he  was  an  inmate  of  hia  daughter's 
home.  He  was  during  all  that  time  d^end- 
ent  upon  her  for  the  care  and  service  which 
a  man  in  his  weakened  physical  and  mental 
condition  constantly  requires.  The  normal 
relation  of  parent  and  child  as  it  lud  existed 
in  earlier  years  had  been  reversed,  and  the 
daughter  had  become  the  guardian  of  the  fa- 
ther. In  this  situation  the  law  presumes  that 
a  gift  made  by  the  parent  to  the  child  ia  the 
produce  of  undue  influence,  and  casts  ui)on 
the  latter  the  burden  of  proving  the  con- 
trary.' And  the  Chief  Justice  in  another 
part  of  the  opinion,  speaking  of  the  finding  of 
the  Vice  Chancellor,  used  the  following  lan- 
guage: 'Be  seems  to  have  considered,  how- 
ever, that  such  reiatlonship  was  not  shown. 
Unless  it  was  made  to  appear  that  the  donee 
occupied  such  a  dominant  position  toward 
the  donor  as  to  raise  the  presumption  that 
the  latter  was  without  power  to  assert  his 
will  in  opposition  to  that  of  the  donee.    But 


this  is  not  the  situation.  The  rule  has  a 
much  broader  sweep.  Its  purpose  is  not  so 
much  to  afford  protection  to  the  donor  against 
the  consequences  of  undue  Influence  exercised 
over  him  by  the  donee,  as  it  is  to  afford  him 
protection  against  the  consequences  of  volun- 
tary action  on  his  part.  Induced  by  the  exist- 
ence of  the  relationship  between  them,  the 
effect  of  which  upon  his  own  interests  be  may 
only  partially  understand  or  appreciate.'  In 
using  this  latter  language  the  Chief  Justice 
was  referring  to  the  absence  of  Ind^endent 
advice,  as  affecting  tlie  paper  that  was  being 
executed.  Applying  the  facts  to  this  case, 
we  find  that  Mrs.  Beddinger  testified  that  in 
August,  1903,  shortly  after  the  death  of  the 
father,  the  mother  said  to  her  that  she  want- 
ed her  son  Louis  to  have  this  bond  and  mort- 
gage for  |1,500. 

"Without  now  calling  attention,  as  I  shall 
hereafter,  to  the  apparent  interest  of  this 
witness,  it  is  enough  to  say  that,  if  Mrs.  Cron 
used  any  such  language  at  that  time,  she  aft- 
erwards radically  changed  her  mind,  because 
on  the  6th  of  December  following  she  gave  in- 
structions to  have  a  codicil  to  her  will  pre- 
paredi  which  Mr.  Schmidt  has  testified  was 
executed  by  her,  in  which  she  made  no  at- 
tempt to  give  her  son  Louis  this  mortgage  of 
$1,500,  but.  on  the  contrary,  directed  how  it 
should  be  disposed  of,  which  was  in  a  man- 
ner entirely  different  from  that  suggested  by 
Mrs.  Beddinger.  Under  the  codicil  her  fu- 
neral expenses  were  to  be  paid,  half  out  of 
the  $1,500,  and  the  other  half  oat  of  some 
money  sbe  bad  in  the  savinggs  bank.  Thai 
her  son  was  to  be  paid  for  services  which  he 
had  rendered  to  her,  and  which  he  might 
render  to  the  estate,  after  her  death,  with- 
out fixing  the  amount  and  the  balance  of 
this  $1,500  was  to  become  part  of  her  estate, 
to  be  divided  between  her  children,  so  that 
on  the  6th  day  of  December,  1903,  sbe  certain- 
ly did  not  have  in  her  mind  any  determina- 
tion whatever  to  give  to  this  son  this  $1,500 
mortgage.  The  next  step  in  this  proceeding 
occurs  in  February— either  the  latter  part  of 
February  or  the  beginning  of  March,  I  do 
not  recall  the  exact  date — when  the  son 
Louis  and  Mrs.  Beddinger  testified  that 
this  mortg^age  was  given  to  the  son  Louis  by 
delivery.  It  will  be  observed  that  this  took 
place  after  Dr.  Qulnn  testifies  her  last  ill- 
ness began,  whidi  was  the  23d  of  February. 
From  the  23d  of  February  until  her  death, 
on  the  11th  day  of  May  following.  Dr.  Qulnn 
was  in  constant  dally  attendance,  oftentimes 
going  there  more  than  once  a  day.  And  at 
that  time  this  old  woman,  declining  in  life, 
under  the  infiuence  only  of  her  son  and  this 
nurse,  and  without  Independent  advice,  is 
said  to  have  given  this  mortgage  to  her  son. 
Standing  Just  there,  manifestly  under  the 
case  I  have  read  from  it  would  not  be  a  good- 
gift  Next  we  have  the  calling  in  of  the  at- 
torney to  draw  the  will.  In  this  connection 
we  must  recollect  that  the  old  friend  of  Mrs. 
Cron,  a  person  who  had  al'V^ays  adidsed-^hM; 
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the  witness  Mr.  Schmidt,  the  person  who  had 
drawn  her  prevlona  wills  and  codicils,  and 
who  had  drawn  a  codicil  as  late  as  Decem- 
ber previous,  and  who  afterwards.  In  March, 
had  been  sent  for  and  asked  to  prepare,  and 
who  did  prepare,  another  codicil  to  her  will, 
when  he  went  there  with  the  witness  to  bare 
the  codicil  executed  refused  to  have  it  ex- 
ecuted,  because,  as  he  said,  he  was  satisfied 
that  this  woman  was  not  then  In  a  mental 
condition  to  know  what  she  was  doing  with 
her  property.  What  turned  this  old  woman 
from  this  lifelong  friend,  why  did  she  have 
some  one  else  draw  a  will  for  her,  whom  it 
Is  admitted  had  nev«'  done  any  business  for 
her  before?  The  person  upon  whom  she  bad 
always  relied  was  unwilling  to  have  the  will 
executed  or  changed.  Who  sent  for  this  new 
lawyer?  The  evidence  Is  very  vague,  to  say 
the  least.  At  any  rate,  this  Is  apparent: 
That  the  two  people  who  were  Interested  In 
having  this  mortgage  assigned  were  the  only 
people  about  the  house  with  whom  this  dying 
woman  could  communicate,  and  they  procured 
and  bad  brought  there  a  lawyer  who  not  only 
drafted  a  will,  but  who  caused  this  mortgage 
to  be  formally  assigned. 

"I  confess,  with  reluctance,  that  I  cannot 
accept  as  true  much  of  the  evidence  of  the 
lawyer.  It  Is  manifest  that  be  was  drawing 
upon  bis  Imagination  when  he  testified  here 
'  that  Mrs.  Gron  had  told  him  that  she  had 
given  Louis  this  mortgage,  and  that  he  had 
bad  It  a  long  time,  because  be  had  collected 
interest  on  It  Mrs.  Cron,  If  she  did  say 
that,  told  him  what  was  not  true,  as  a  mat- 
ter of  fact,  and  which  she  knew  was  not 
tme;.  I  am  satisfied  that  tbe  attorney,  ow- 
ing to  bis  many  duties,  and  perhaps  to  the 
fact  that  he  afterwards,  as  the  attorney  for 
liouls  Cron,  collected  this  interest,  supposed 
tbat  she  told  him.  Certainly  It  w«s  not  told 
blm,  because  the  fact  did  not  exist  at  tbe 
time  he  testified  she  told  blm  about  It.  I 
know  bow  It  Is  with  tbe  lawyer  in  active 
practice.  He  Is  very  apt  to  forget  or  over- 
look, but  be  ought  not  to  permit  his  imagina- 
tion to  run  away  with  him,  and  testify  that 
he  was  toW  by  Mrs.  Cron  that  Louis  Cron 
bad  collected  Interest  on  that  mortgage, 
when,  as  a  matter  of  fact,  be  had  not  col- 
lected It,  and  did  not  collect  any  Interest  on 
it  until  after  bis  mother's  death.  My  notion 
of  the  case  Is  that  the  claimant,  the  donee, 
has  not  met  the  burden  of  proof.  What  he 
should  have  done  would  have  been  to  have 
immediately  told  bis  brother  that  he  had 
been  preferred,  and  that  this  mortgage  had 
been  assigned  to  blm,  Instead  of  keeping  It 
In  secret,  until  the  perscm  who  had  executed 
this  assignment  was  dead.  On  the  contrary, 
be  refrains  from  telling  about  it,  and  the 
assignment  is  not  even  put  on  record  until 
a  long  time  after  the  death  of  the  mother, 
and  I  think  not  until  after  the  will  had  been 
probated,  although  I  may  be  wrong  as  to 
tbat  fact.  Now,  as  to  tbe  Interest  of  Mrs. 
Beddinger.     I  cannot  dispose  of  this  case 


without  referring  to  It  As  far  as  I  can  see, 
there  Is  no  reason  why  she  should  remain  at 
that  house  with  Louis  (kon  for  more  than 
a  year  after  the  death  of  the  person  wbo  em- 
ployed her.  She  testified  tbat  she  is  staying 
there  because  she  promised  Mrs.  Cron  tbat 
she  would  remain  there  until  tbe  estate  was 
settled.  There  Is  nothing  in  this  estate  for 
her  to  settle.  There  can  be  no  difficulty 
about  the  settlement  of  the  estate.  The  only 
difficulty  is  about  the  settlement  of  this  con- 
troversy, in  which  she  Is  one  of  the  most 
Important  witnesses,  and  coupled  with  tbe 
fact  that  she  still  remains  In  this  house  with 
this  man  for  more  than  a  year  after  ha  du- 
ties there  ceased,  and  so  far  as  this  case 
shows  without  employment,  and  without 
compensation,  ber  interest,  as  I  look  at  it,  is 
substantially  as  strong  as  tbat  of  the  claim- 
ant, and  I  am  persuaded  tbat  the  assign* 
ment  of  this  mortgage  was  a  matter  arrang- 
ed between  Mrs.  Reddlnger  and  Louis  P. 
Cron  to  get  the  property  away  from  tbe  old 
lady  to  bis  advantage. 

"I  will  therefore  advise  a  decree  that  this 
fund  belongs  to  the  estate  of  Elizabeth 
Cron." 

P.  H.  Gllhooly  and  Samuel  Koestler,  for 
appellants.  Hudspeth  &  Carey,  for  respond- 
ent 

FORT,  J.  It  Is  unnecessary  to  repeat  tJie 
facts  in  this  case,  in  view  of  the  full  and  ac- 
curate discussion  of  them  In  the  opinion 
of  Vice  Chancellor  Bergen,  wbo  advised  tbe 
decree  from-  which  this  appeal  is  taken. 
With  bis  statemoit  of  the  facts  we  agrea 
and  to  them  refer  for  tbe  details  of  tbe 
case. 

But,  upon  these  facts,  we  think  tbe  com- 
plainant is  entitled  to  a  decree,  not  upon  tbe 
ground  that  the  donor  of  the  mortgage  10 
question  was  without  Independent  advice  at 
the  time  It  is  alleged  she  gave  it  to  her  son, 
the  defendant,  or  at  the  time  she  made  tbe 
formal  assignment  thereof  to  blm,  but  be- 
cause we  think  the  facts  established  by  the 
proof  raise  a  presumption  of  undue  infiuence 
on  the  part  of  the  defendant  in  procuring  the 
alleged  gift,  and  that,  because  of  that  pre- 
sumption, the  burthen  was  cast  upon  the  de- 
fendant to  sbow  by  clear,  convincing,  and  sat- 
isfactory evidence  tbat  the  gift  of  the  mortr 
gage  was  the  voluntary  and  intelligent  act  of 
the  donor.  CofFey  v.  Sullivan,  63  N.  J.  Eq. 
296,  302,  49  Atl.  520,  20  Cyc.  1219.  In  this  re- 
spect he  has  failed  to  carry  this  burthen  of 
proof,  and,  therefore,  we  think,  the  decree  be- 
low was  right  and  that  tbe  case  Is  governed 
In  its  decision  by  the  opinion  of  this  court  In 
Haydock  v.  Haydock,  34  N.  J.  Eq.  670,  38 
Am.  Rep.  385,  rather  than  by  that  of  Slack 
V.  Rees,  06  N.  J.  Eq.  447,  59  Atl.  466,  69  L. 
R.  A.  393,  upon  which  the  learned  Vice  Ciian- 
cellor,  who  advised  the  decree  below,  seems 
to  have  put  it 

In  Haydock  r.  Haydock.  Mil  JustlM^eed, 


588 


66  ATLANTIC  REFORTEB. 


(N.J. 


speaking  for  this  court,  aald:  "I  take  the 
rule  to  be  settled  that  where  a  person  en- 
feebled in  mind  by  disease  or  old  age  Is  so 
placed  as  to  be  likely  to  be  subjected  to  the 
Influence  of  another,  and  makes  a  Toluntary 
disposition  of  property  in  favor  of  that  per- 
son, tile  courts  require  proof  of  the  fact  that 
tlie  donor  understood  the  nature  of  the  act, 
and  thiat  it  was  not  done  through  the  in- 
fluence of  the  donee.  The  presumption 
against  the  validity  of  the  gift  Is  not  limited 
to  those  instances  where  tlie  relation  of  par- 
ent and  child,  guardian,  and  ward,  or  hus- 
band and  wife,  exist,  but  in  erery  instance 
where  the  relation  between  the  donor  and 
donee  is  one  in  which  tlie  latter  has  acquired 
a  dominant  position."  In  the  case  before 
US  the  facts  stated  by  the  Vice  Chancellor, 
and  Justly  found  by  him,  show  that  the  do- 
nor, the  mother  of  the  defendant  in  this  case, 
was  an  old  woman,  gpfeebled  in  mind  by 
disease  oe  old  age,^or  both,  and  under  the 
influence  of  the  defendant  and  the  nurse, 
who  were  with  her  constantly,  and  practical- 
ly her  sole  attendants.  These  facts  bring 
the  case  clearly  within  the  rule  laid  down  by 
Mr.  Justice  Reed  in  the  case  of  Haydock  r. 
Haydock  above  cited. 

The  decree  of  the  Court  of  Chancery  Is 
affirmed. 


m  N.  J.  ■«.  «7) 

THOMPSON  V,  RAMSEY. 

(Court  of  Cliancery  of  New  Jersey.    April  16, 
1907.) 

HoitTOAOB8—FoRKCx.o8UBE—8AiJB— Rents  akd 
Pboitits— Rights  of  Pubchaseb. 

Pending  a  foreclosure,  a  receiver  appointed 
by  this  court,  and  with  the  approbation  of  this 
courtj  made  a  lease  of  the  mortgaged  premises 
expiring  October  8,  1904.  The  mortgaged  real 
estate  was  sold  by  the  sheriff  to  Carr  for  $70,- 
000.    Can  paid  $5,000  to  the  sherilE  upon  thp 

Sirchaae.  The  sale  was  confirmed  July  6,  1904. 
n  July  26.  1904.  the  sheriff  executed  a  deed 
to  Carr,  and  notified  him  that  It  was  ready  for 
delivery.  Carr  did  not  pay  the  remainder  of 
the  pnrchaae  price  and  take  the  deed  until  Sep- 
tember 17,  1904,  when  he  paid  965,000  only.  On 
application  for  the  distribution  of  the  rents  col- 
lected by  the  receiver,  held,  that  Carr  was  not 
entitled  to  any  part  of  the  rents  attributable  to 
the  real  estate  mortgaged  until  after  he  had 
performed  the  conditions  of  sale  and  accepted 
the  sheriff's  deed. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  35.  Mortgages.  !g  1566,  1567.] 

(Syllabns  by  the  Conrt) 

Bill  by  Charles  D.  Thompson  against  Re- 
becca E.  R.  Ramsey.    Decree  rendered. 

Godfrey  &  Godfrey,  for  defendant  Charles 
R.  Myers.  William  M.  Glevenger,  for  defend- 
ants- Showell  &  Fryer.  Bourgeois  &  Sooy. 
for  purchaser  Joseph  H.  Carr. 

MAOIB,  C.  It  appears  from  the  deposi- 
tions taken  that,  under  a  decree  in  this  cause, 
mortgaged  real  estate  (consisting  of  the  Hotel 
Shelbume)  was  sold  by  the  sheriff  on  the  4th 
of  June,  1904,  for  $70,000.    There  were  prior 


mortgages  upon  the  properly,  alleged  to 
amount  to  $223,000  of  principal.  The  pur- 
chaser at  the  sale  was  Joseph  H.  Carr,  who 
paid  to  the  sheriff  $5,000  on  the  day  of  sale. 
Exceptions  to  the  confirmation  of  the  sale 
were  interposed,  and  pending  their  considera- 
tion a  receiver  of  the  property  was  appoint- 
ed by  order  of  the  court,  who,  with  the  ap- 
proval of  the  court,  leased  the  mortgaged 
property  for  a  term  commencing  on  the  30th 
day  of  June,  1904,  and  ending  on  the  8th  day 
of  October,  1004,  for  a  rent  of  $18,750.  The 
sale  was  confirmed  July  5,  1904.  On  July 
26,  1904,  the  sherUB  executed  a  deed  to  Carr 
for  the  mortgaged  real  estate,  and  notlfled 
him  that  the  deed  was  ready  for  delivery. 
The  balance  of  the  purchase  price,  viz.,  $65^- 
000,  was  not  paid  by  Carr  until  September 
17,  1904,  and  thm  It  was  paid  without  any 
accrued  Interest.  After  deducthig  the  ex- 
penses of  the  receivership  and  other  taici- 
dental  expenses,  there  remains  in  the  hands 
of  the  receiver,  out  of  the  rental  money,  $12,- 
204.25,  and  it  Is  the  distribution  of  this  som 
which  Is  now  sought. 

The  mortgage  foreclosed  covered  real  and 
personal  property.  The  personal  property 
was  the  furniture  contained  In  the  hotel. 
This  was  not  sold  by  the  sheriff  because  the 
sale  of  the  real  estate  was  ordered  to  be 
made  first,  and  that  sale  produced  more  than 
enough  to  satisfy  the  mortgage  of  the  com-- 
plainant.  The  lease  Included  the  hotel  and 
all  its  fumitnre.  The  rents  which  were  re- 
ceived were  due  in  part  to  the  real  estate, 
and  In  part  to  the  personal  property  leased. 
It  becomes  necessary  to  determine  what  por- 
tion of  the  rents  remaining  is  properly  to  be 
attributed  to  one  kind  of  property,  and  what 
to  the  other  kind  included  In  the  lease.  This 
becomes  necessary  because  the  purchaser  of 
the  real  estate  claims  that  the  rents  attribn- 
table  to  the  real  estate,  or  at  least  some  part 
thereof,  should  be  paid  to  bim.  There  is  al- 
so a  Judgment  entered  upon  a  mechanic's  lien 
upon  the  real  estate,  which  can  only  be  paid 
out  of  the  rents  which  are  attributable  to 
the  real  estate.  As  there  are  also  subsequent 
mortgages  which  Include,  or  claim  to  include, 
both  real  and  personal  property,  it  is  obvious- 
ly necessary  to  make  this  discrimination  with 
respect  to  the  rents.  Unfortunately  the  evi- 
dence leaves  this  question  without  much  ta 
enable  the  court  to  reach  a  satisfactory  con- 
clusion. On  one  hand,  it  is  claimed  that  the 
value  of  the  personal  property  is  less  than 
$12,000,  and  that  the  value  of  the  real  estate 
as  indicated  by  the  amount  received  at  the 
sherlfTs  sale,  subject  to  previous  mortgages. 
Is  about  $300,000,  and  it  is  Insisted  that  the 
rents  remaining  should  be  proportioned  in 
the  ratio  which  the  respective  values  bear  to 
each  other.  The  valuation  of  the  personal 
property  appears  by  the  testimony  to  be  made 
by  a  single  witness,  and  It  does  not  seem  to 
be  In  accord  with  testimony  as  to  the  cost 
of  the  furniture  and  the  annual  depreciation 

from  the  use  thereof.    On  the  pthi 
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Is  Insisted  that  real  estate  rented  depred- 
ates but  little  in  ralne  If  repairs  are  properly 
made,  while  personal  property  of  the  nature 
of  this  does  depreciate  quickly  and  largely 
In  ^alue  by  reason  of  its  use.  There  is  but 
a  single  expert  who  presents  this  opinion, 
but  it  seems  to  be  in  accord  with  reason. 
The  same  expert  testifies  to  the  fact  that  in 
Atlantic  City  owners  of  cottages  sometimes 
unite  with  the  owners  of  furniture  which  the 
latter  use  in  furnishing  the  cottages  for  rent- 
ing, and  that  in  soch  cases  the  rents  are  di- 
vided equally  between  the  owner  of  the  real 
estate  and  tbe  owner  of  the  personal  prop- 
erty. No  other  witness  has  been  called  to 
express  such  an  opinion,  or  to  indicate  such 
a  custom.  There  is  no  proof  that  the  custom 
testified  to  in  renting  cottages  would  be  ap- 
plicable to  the  renting  of  large  hotels.  This 
leaves  me  in  perplexity.  I  have  so  little  to 
rely  upon  In  making  an  adjudication  as  to 
the  equitable  division  of  this  fund  that  I  am 
hiclined  to  fall  back  upon  a  division  to  be 
arrived  at  by  a  comparison  of  the  value  of 
the  real  with  the  value  of  the  personal  prop- 
erty.  But  I  am  not  satisfied  to  fix  the  value 
of  the  personal  property  at  the  figure  named 
by  the  expert  witness.  According  to  a  cal- 
culation made  from  the  cost  of  the  furniture 
with  the  expert's  evidence  of  the  yearly  de- 
preciation, I  think  that  the  value  may  be 
fairly  fixed  at  $30,000,  so  that.  If  the  real  es- 
tate is  deemed  to-be  worth  $300,000,  the 
rents  In  hand  are  attributable  thus:  Ten- 
elevenths  to  the  real  estate^  and  one-elevmtli 
to  the  personal  property. 

it  is  next  to  be  determined  how  these  re- 
spective amounts  are  to  be  distributed  among 
the  claimants.  First,  to  whom  shall  the 
amount  of  rents  raised  from  the  real  estate 
be  paid?  The  purchaser  at  the  sheriff's  sale 
claims  them  because  he  has  a  sherUTB  deed 
for  the  leased  real  estate,  dated  July  26tli, 
and  he  insists  that  his  title  thereby  became 
perfect  as  of  the  date  of  the  sale,  which  was 
June  4th.  Subsequent  mortgagees  and  lien 
claimants  insist  that  the  purehaser  is  not 
entitled  to  any  part  of  the  rents  which  ac- 
craed  from  the  real  estate,  unless  it  be  that 
which  accrued  after  September  17th,  when  he 
paid  the  balance  of  the  purchase  money,  or 
that,  If  he  Is  entitled  to  the  whole  thereof, 
he  should  not  be  allowed  to  take  the  same 
except  upon  accounting  for  a  fair  rate  of  In- 
terest upon  the  purchase  money  retained  by 
him  from  July  26th,  when  he  was  notified 
that  the  deed  was  ready  for  delivery,  until 
September  17th,  when  he  paid  the  sam& 
The  contention  of  counsel  for  the  purchaser 
at  the  sheriff's  sale  Is  that  the  title  the  pur- 
chaser acquired  by  the  sheriff's  deed  relates 
back  to  the  date  ot  the  sale  at  which  be  be- 
came the  purchaser.  The  appeal  is  to  the 
doctrine  of  relation,  which  is  described  by 
Lord  Mansfield,  Ui  Vaughn  v.  Atkln,  5  Bur- 
rows, 2764,  In  this  language:  "There  Is  no 
rule  better  founded  In  law,  reason,  and  con- 
venience than   this:    That   all   the  several 


parts  and  ceremonies  necessary  to  complete 
a  conveyance  shall  be  taken  together  as  one 
act,  and  operate  from  the  substantial  part 
by  relation.  The  formal  effectuates  the  sub- 
stantial part,  and  therefore  must  relate  to 
It"  This  definition  of  Lord  Mansfield  was 
treated  as  expressing  the  same  Idea  as  the 
definition  contained  in  18  Vlner's  Abridg- 
ment, tit.  "Relation,"  f  8,  and  such  was  the 
view  expressed  by  Ewlng,  O.  J.,  In  the  Su- 
preme Court  in  Den  v.  Steelman,  10  N.  J. 
Law,  103.  The  principle  was  applied  In  the 
Court  of  Errors  in  Jacobus  v.  Mutual  Bene- 
fit Life  Ins.  Co.,  27  N.  J.  Bq.  004,  whwe  a 
mortgage  recorded  before  delivery  was  held 
to  become  effectual  as  against  lien  claims 
for  labor,  etc.,  upon  a  building  commenced 
after  the  mortgage  was  recorded,  but  before 
It  was  delivered,  and  this  was  said  to  be  up- 
on the  doctrbae  that  deeds  when  delivered, 
have  operation  by  relation  as  of  a  time  prior 
to  delivery.  If  it  be  necessary  to  effect  the 
Intention  of  the  iMirties,  and  be  required  for 
the  advancement  of  Justice,  and  Mr.  Justice 
Depne,  in  delivering  the  opinion  of  the  court, 
points  out  that  the  equity  of  the  mortgages 
was  plainly  prior  to  the  equity  of  the  ilea 
claims. 

But  the  question  before  us  differs  mate- 
rially from  that  discussed  and  decided  In  the 
matter  last  cited.  In  this  case  there  was  a 
decree  for  the  sale  of  real  and  personal  prop- 
erly to  saise  mon^  to  satisfy  a  mortgage 
Incumbrance.  It  was  not  a  decree  of  strict 
foreclosure,  which  Is  said  to  be  an  alienation, 
but  It  was  a  decree  for  sale,  and  the  defend- 
ants were  not  foreclosed  by  such  a  decree 
until  sale.  Pearman  v.  Gould,  42  N.  J.  Blq. 
4,  5  Atl.  811.  The  sale  is  to  be  made  by  en 
officer  of  the  court,  and  must  be  confirmed 
by  the  court,  and  the  title  passes  by  a  deed 
executed  by  the  officer.  As  was  said  by  Ew- 
lng, 0.  J.,  in  Den  v.  Steelman,  with  respect 
to  sherilTs  sales  under  common-law  Judg- 
ments In  this ,  state,  the  execution  and.  de- 
livery of  the  deed  of  the  sheriff  Is  the  sub- 
stantial part.  In  the  language  of  Lord  Mans- 
field all  the  rest  of  the  transaction  must  re- 
late thereto,  and  the  Chief  Justice  distin- 
guished the  cases  in  which  the  doctrine  of 
relation  was  properly  applied,  such  as  wh»e 
the  person  making  the  conveyance  has  en 
estate  in  the  lands,  from  thoee  cases  where 
the  conveyance  Is  made  by  <Hve  having  no 
estate,  but  only  a  power.  In  such  cases  he 
held  that  an  estate  does  not  pass  until  all 
the  acts  requisite  thereto  are  completed,  and 
from  the  last  to  the  first  there  is  no  relation 
so  as  to  sustain  an  Intermediate  transfer. 
The  reasoning  of  the  Chief  Justice  is  «itlrely 
applicable  to  the  case  of  the  delivery  of  a 
deed  by  a  sheriff  to  effectuate  a  sale  made 
by  him  under  a  decree  of  this  court,  and  I 
should  not  have  the  least  difficulty  In  adopt- 
ing the  view  that  the  sheriff's  deed  delivered 
to  Carr  on  the  17th  of  September  had  no 
relation  to  the  sale  on  the  4th  of  June  so  as 
to  entitle  him  to  the  rents  and 
uigitized  by ' 
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mediate  between  the  sale  and  the  delivery  of 
the  deed,  except  for  the  fact  that  Mr.  Justice 
Depue,  In  delivering  the  opinion  of  the  Court 
of  Errors,  In  Morse  v.  Hackensack  Savings 
Bank,  47  N.  J.  Eq.  279,  20  Atl.  961,  12  L. 
R.  A.  62,  expresBsed  the  view  that  a  sherifTs 
deed,  when  delivered,  had  a  relation  back  to 
the  time  of  the  sale  of  which  it  Is  the  consum- 
mation, and  he  cited  in  support  of  that  doc- 
trine the  case  of  Jacobus  v.  Mutual  Benefit 
Life  Ins.  Co.,  ubl  supra.  But  an  examination 
of  tbe  case  of  Morse  v.  Hackensack  Savings 
Bank  clearly  shows  that  the  view  thus  ex- 
pressed was  wholly  unnecessary  to  Its  deci- 
sion. The  doctrine  of  that  case  was  this: 
That  although  heirs  at  law  took  an  estate 
which  was  alienable,  devisable,  and  descendi- 
ble, and  liable  to  be  seized  and  sold,  in  lands 
respecting  which  their  ancestor  had,  by  will, 
given  i)ower  to  his  executors  to  dell,  yet  that 
a  purchaser  under  execution  of  the  estate  of 
an  heir  would  be  divested  of  the  estate  pur- 
chased whenever  the  power  of  sale  was  ex- 
ercised, and  the  purchaser  under  the  power 
would  become  seised,  under  the  devisor,  of  a 
title  paramount  to  the  title  of  tbe  heir  by 
descmt.  It  is  obvious  that,  in  the  view  thus 
expressed  by  the  court,  It  was  Immaterial 
whether  the  deed  of  the  sheriff  which  was 
claimed  to  pass  the  title  of  an  heir  at  law 
passed  that  title  as  of  tbe  date  of  sale  or  as 
the  date  of  the  delivery  of  tbe  conveyance. 

I  have  therefore  reached  the  conclusion 
that  Carr,  the  purchaser,  acquired  by  the  de- 
livery of  the  deed  no  right  in  the  rents  re- 
ceived from  the  receiver's  lease  prior  to  the 
17th  of  September.  Whether  he  can  enforce 
the  payment  of  rents  laccruing  thereunder 
after  the  17th  of  September  might,  perhaps, 
be  questioned ;  but  It  seems  conceded  by  all  the 
counsel  that  he  Is  entitled  to  tbe  rents  between 
that  date  and  October  8th,  when  the  lease  ter- 
minated. The  evidence  as  to  the  rental  value 
for  that  period  is  meager,  but  It  also  seems 
to  be  conceded  that  at  the  rate  of  $20  a  day, 
testified  to  by  one  of  tbe  experts,  the  sum 
of  $420  would  be  due  to  the  purchaser.  That 
sum  should  be  paid  out  of  the  amount  at- 
tributable to  the  real  estate  In  the  ebove 
calculation.  When  that  sum  Is  deducted, 
there  will  remain  a  residuum  of  the  rents 
received  by  the  receiver,  which  are  attribut- 
able to  the  real  estate,  and  the  whole  of  tbe 
rents  which  are  attributable  to  the  personal 
estate. 

The  proceeds  of  the  sale  of  the  real  estate 
by  the  sheriff  was  sufficient  to  pay  the  prior 
incumbrance  of  the  complainant,  and  to  pro- 
duce a  surplus  of  over  $40,000,  which  was  ap- 
plied upon  a  subsequent  mortgage  held  by  one 
Charles  R.  Myers.  The  sum  thus  applied 
did  not,  however,  pay  the  whole  amount  due 
him,  but  left  unpaid  a  considerable  sum.  Tbe 
remainder  of  the  fund  In  the  receiver's  bands 
should  be  next  applied  to  tbe  unpaid  claim 
of  Myers  upon  his  mortgage.  As  tbe  re- 
mainder is  composed  of  money  derived  from 
the  real  estate  and  money  derived  from  tbe 


personal  property,  I  think  that  each  part  of 
the  remaining  fund  should  contribute  to  the 
payment  of  Myers'  defldency  in  proportion 
to  its  amount  The  reason  for  this  la  that 
there  Is  one  subeequent  incumbrance  cover- 
ing tbe  real  estnte  alone,  and  there  are  sub- 
sequent incumbrances  covering  the  real  estate 
and  which  are  also  claimed  to  cover  the  per- 
sonal property.  Whether  the  remaining  rents 
attributable  to  the  personal  property  are 
properly  to  be  applied  to  the  Myers  deficien- 
cy (if  there  remain  any  deficiency  after  tbe 
aK>licatlon  of  tbe  rents  attributable  to  teal 
estate)  will  be  considered  hereafter.  If  tbe 
rents  attributable  to  real  estate  and  appli- 
cable to  the  payment  of  the  deficiency  on  the 
Myers  mortgage,  when  so  applied,  leave  a 
surplus  to  be  applied  to  subsequent  Incum- 
brances, then  the  next  incumbrance  to  which 
It  should  be  applied  is  the  Judgment  upon  a 
mechanic's  lien  which,  though  subject  to  the 
Myers  mortgage,  is,  by  the  Judgment  of  tbe 
circuit  court,  a  prior  lien  to  tlie  three  next 
succeeding  mortgages.  At  all  ev^its,  the  lien 
claim  thus  put  In  Judgment  is  entitled  to 
be  next  paid,  but  It  must  be  paid  from  the 
fund  raised  from  the  rents  attributable  to 
the  real  estate  alone.  If  there  then  remain 
some  part  of  the  rents  attributable  to  tbe  real 
estate,  it  must  be  applied  to  subsequent  in- 
cumbrances. 

One  of  the  subsequent  Incumbrances  is  a 
mortgage  covering  tbe  same  real  and  person- 
al property  and  perhaps  other  personal  prop- 
erty, which  was  executed  to  one  Eidward  B. 
Showell,  for  the  benefit  of  a  firm  called 
Showell  &  Fryer.  The  Interest  of  the  mort- 
gagee in  this  mortgage  does  not  seem  to  lie 
affected  by  the  Judgment  upon  the  lien  claim. 
Showell  was  made  a  party  to  the  Hen  pro- 
ceeding, but  it  was  afterward  discontinued 
as  to  bim.  The  mortgages  of  John  Wana- 
maker,  Samuel  E.  Keers,  and  Walter  R. 
Lewis,  who  were  mad«  parties  to  the  lien 
proceeding,  were  expressly  adjudged  therein 
to  be  subject  to  the  lien  claim.  In  behalf  of 
Showell  it  is  contended  that  the  Hen  claimant 
ought  to  have  made  him  a  party  to  the  lioi 
proceeding  and  procured  a  Judgment  fixing 
the  priority  of  the  Hen  and  his  mortgage,  un- 
der the  provisions  of  the  mechanic's  lien  act 
supplement  of  1^  (2  Gen.  St  p.  2072,  |  1), 
and  of  tbe  revised  mechanic's  lien  act  of 
1898  (Laws  1898,  p.  547,  c.  226),  which  re- 
quire the  snmmons  to  be  Issued  against  every 
person  holding  a  mortgage  of  record  against 
the  lands  which  would  be  cut  off  by  a  sale 
under  the  lien  claim.  His  insistence  is  that 
by  the  discontinuance  of  the  proceeding  as  to 
him,  and  the  failure  to  Include  in  the  Judg- 
ment a  fixing  of  his  priority,  his  mortgage 
has  been  advanced  above  those  of  Wanamak- 
er,  Keers,  and  Lewis,  which  were  expressly 
adjudged  to  be  subject  to  the  lien  claim. 
I  am  unable  to  agree  with  the  view  con- 
tended for,  or  with  the  condusicMis  sought  to 
be  drawn  therefrom,  vis.,  that  bis  mortgage 

thereby  was  within  the  doctrineS/efrQl^pi^t 
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▼.  Kalghn,  15  N.  J.  Bq.  47,  and  Hoag  y. 
Sayre,  33  N.  J.  Eq.  652.  The  legislation 
-which  now  requires  a  mortgagee,  whose 
mortgage  would  be  cnt  off  by  a  sale  npon  a 
Uen  claim,  to  be  made  a  iMirty  to  the  Hen 
claim  proceeding,  does  not  prescribe  what 
will  be  the  effect  of  a  failure  to  do  so.  It 
does  not  advance  the  omitted  mortgage  over 
the  lien  claim  or  over  other  mortgages.  It 
results  that  the  contention  made  in  behalf 
of  the  Showell  mortgage  cannot  avail  the 
mortgagee.  If  any  of  the  fund  attributable 
to  the  real  estate  remains  after  payment  of 
the  lien  claim,  the  surplus  should  be  ap- 
plied to  the  three  mortgages  of  Wanamaker, 
Keers,  and  Lewis,  in  order  of  priority,  which 
will  doubtless  exhaust  the  whole  of  that  part 
of  the  fund. 

The  only  question  remaining  la  as  to  the 
disposition  of  so  mnch  of  the  fund  as  was 
raised  by  the  lease  of  the  personal  property. 
By  a  cross-bill  in  the  foreclosure  of  Myers  v. 
Ramsey,  and  In  other  modes,  all  the  mort- 
gages  are  attacked  with  respect  to  their  being 
liens  npon  personal  property.  The  conten- 
tion is  that  they  were  not  recorded  in  the 
manner  required  by  law.  I  think  that  every 
one  of  the  mortgages  in  question  has  failed 
to  become  a  lien  as  against  other  mortgagees 
or  purchasers  in  good  faith.  The  mortgage 
of  Charles  R.  Myers  was  recorded  as  a  real 
estate  mortgage  on  October  11, 1900.  The  af- 
fidavit to  the  chattel  mortgage  was  made 
October  15th,  and  it  was  recorded  on  October 
29, 1900.  The  affidavit  did  not  truly  state  the 
consideration  of  the  mortgage,  and  the  mort- 
gage was  not  recorded  within  a  reasonable 
time.  The  mortgage  of  John  Wanamaker 
was  recorded  as  a  real  estate  mortgage  on 
Octolier  15th,  and,  although  the  afOdavlt  was 
made  on  the  same  day,  it  was  not  recorded  as 
a  chattel  mortgage  until  October  20,  1900. 
This  afiOdavit  was  made  by  an  attorney  at 
law,  who  was  the  attorney  of  Wanamaker, 
and  be  declares  therein  that  the  true  con- 
sideration of  the  mortgage  was  for  goods, 
wares,  and  merchandise  sold  and  delivered 
by  Wanamaker  to  Rebecca  Ramsey.  It 
would  seem  that  his  knowledge  must  neces- 
sarily have  been  acquired  from  information 
derived  from  others.  The  attorney,  when 
called  as  a  witness,  admitted  that  the  only 
knowledge  he  had  of  the  transaction  was 
derived  from  a  conversation  with  an  agent 
of  Wanamaker.  Besides,  the  mortgage  was 
not  recorded  as  a  chattel  mortgage  within  a 
reasonable  time.  The  mortgage  of  Keers  is 
defective  as  a  chattel  mortgage,  because,  al- 
though the  affidavit  was  taken  upon  the  15tb 
of  October,  It  was  not  recorded  until  the 
31st  of  October,  1900.  The  mortgage  of 
Showell  &  Fryer  is  also  defective  because, 
although  dated  I>ecember  15,  1900,  and  re- 
corded as  a  real  estate  mortgage  on  January 
19,  1901,  the  affidavit  thereto  was  made 
Deconber  8,  1902,  and  it  was  recorded  as  a 
chattel  mortgage  December  8,  1902.  Graham 
Button  Co.  V.  SpleUuan,  50  N.  J.  Eq.  120,  24 


Atl.  571;  Splelman  v.  Knbwles,  50  N.  J. 
Eq.  796,  27  Atl.  1033 ;  Roe  v.  Meding,  53  N.  J. 
Eq.  350,  33  Atl.  394;  Dunham  v.  Cramer,  63 
N.  J.  Eq.  151,  51  Atl,  1011 ;  Watson  v.  Bow- 
ley,  68  N.  J.  Eq.  195,  52  Atl.  160;  Knicker- 
bocker Trust  Co.  v.  Penn  Cordage  Co.,  65 
N.  J.  Eq.  181,  65  AtL  231.  This  review  In- 
dicates that  every  one  of  these  mortgages 
fails  to  be  effective  as  against  bona  fide  pur- 
chasers or  mortgagees  in  good  faith ;  but  they 
are  effective  as  against  Mrs.  Ramsey.  It  is 
suggested  in  the  briefs  that  the  Hotel  Sbel- 
bume  Company  may  bold  the  personal  prop- 
erty in  the  hotel  as  a  purchaser  free  from 
these  mortgages.  But  It  appears  that  the 
deed  from  Mrs.  Ramsey  to  the  Atlantic  Title 
Company,  trustee,  dated  July  12,  1891,  gave 
notice  of  these  mortgages  as  being  Incum- 
brances on  the  personal  property  in  question. 
The  deed  from  the  Atlantic  Title  Company, 
the  trustee  to  the  Hotel  Shelburne  Company, 
recites  the  former  conveyance  as  the  source 
of  the  title  conveyed,  and  therefore  the  hotel 
company  became  a  purchaser  with  like  no- 
tice. 

It  follows,  therefore,  that  the  mortgages 
are  effective  also  against  the  purchaser  from 
Mrs.  Ramsey,  and  they  stand  in  the  order 
of  the  priority  of  date  so  far  as  they  af- 
fect personal  property.  Whatever  remains 
of  the  fund  raised  from  the  rents  of  the  per- 
sonal property  must  be  distributed  among 
them  until  it  Is  exhausted,  In  the  order  of 
such  priority.  The  opinion  thus  expressed 
disposes  of  the  other  case  above  named, 
arising  upon  the  bill  of  Charles  R.  Myers  and 
the  cross-bill  attacking  the  various  mort- 
gages, and  a  decree  in  that  case  would  be 
made  upon  the  lines  of  this  (pinion.  As 
Myers'  claim  may  be  wholly  discharged  by 
the  distribution  In  this  cause,  there  can  be 
no  action  taken  or  decree  made  with  refer- 
ence to  the  personal  property,  none  of  which 
appears  to  have  been  sold. 

As  this  appears  to  be  analogous  to  an  ap- 
plication for  surplus  money  in  court,  I  think 
the  costs  of  the  proceeding  should  be  taken 
from  the  fund  before  distribution  is  made. 


Oi  N.  J.  U  W) 
DB  LONG  et  al.  v.  SPRING  liAKB  BEACH 

IMPROVEMENT  CO. 
(Supreme  Court  of  New  Jersey.    May  1,  1907.) 

1.  Pleadiro — Ahgumkntativs  Plea. 

An  argumentative  plea  is  good  on  general 
demurrer. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
voL  39,  Pleading,  {{  416,  444,  506.1 

2.  Covenants— RuNNiKO  with  Land. 

After  breach  a  covenant  of  warranty  t>e- 
comes  a  mere  chose  in  action,  and  no  longer  rnna 
with   the  land. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Covenants,  {(  64,  72.] 

3.  Samb— Action— Pleading. 

Plaintiff  sued  for  breach  of  a  covenant  of 
warranty  in  a  deed  by  defendant  to  plaintiff's 
grantor,  on  the  ground  that  defendant  had  dedi- 
cated  the  pren.i.e.  to  ^^^ublu,  ^^^Bfg  j^ 
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leged  that  at  tlie  time  of  the  delivery  of  the  deed 
by  plaintiff's  grantor  to  plaintiff,  the  owners  of 
certain  Iota  of  land,  which  had  been  conveyed  to 
them  by  the  defendant  prior  to  the  date  of  his 
conyeyanoe  to  the  plaintiff's  grantor,  and  which 
were  expressly  excepted  from  that  conveyance, 
had  each  of  them,  as  appurtenant  to  his  lot,  an 
easement  in  the  lands  conveyed  to  the  plaintiff 
for  use  as  a  place  of  resort  for  pleasure.  Held, 
that  the  plea  was  bad  as  setting  up  a  private 
easement  as  a  defense  against  the  eviction  of  the 
plaintiffs  under  the  title  of  the  public. 

Action  by  Frank  E.  De  Long  and  others 
against  the  Spring  Lake  Beach  Improvement 
Company.  On  demurrer  to  pleas.  Overruled 
in  part  and  In  part  iiuBtalned. 

Argued  November  term,  1906,  before  GUM- 
MERE,  0.  J.,  and  HENDBICKSON,  J. 

Thomas  E.  French,  for  plaintiffs.  Frank 
Dnrand,  for  defendant 

aUMMBBE,  C.  J.  The  plaintiffs'  right  of 
action  Is  based  upon  the  breach  of  a  coyenant 
of  warranty  contained  In  a  deed  made  by 
the  defendant  to  the  Spring  Lake  &  Sea  Olrt 
Company,  the  grantor  of  the  plaintiffs. 

The  declaration  alleges  entry  and  seisin  of 
the  Spring  Lake  &  Sea  Girt  Company  under 
that  deed,  and  entry  and  seisin  of  the  plain- 
tiffs under  the  conveyance  to  them  by  that 
company.  It  then  avers  that  the  lands  em- 
braced in  the  conveyance  to  them  "had  been 
dedicated  by  the  said  defendant  to  public 
use  as  a  park  and  a  way  of  access  to  the  wa- 
ters of  Spring  Lake,  and  that  the  owners  of 
other  lands  sold  and  conveyed  by  the  said  de- 
fendant •  *  *  and  the  inhabitants  of  the 
borough  of  Spring  Lake  and  the  public  at 
large  then  had  and  now  have  the  right  to 
enter  npon  said  lands  for  pleasure,  amtue- 
ment  and  recreation,  •  •  •  and  that 
their  right  and  title  to  said  lands  and  prem- 
ises are  paramount"  The  first  of  the  pleas 
demurred  to  avers  that  before  and  at  the 
time  of  the  delivery  of  the  deed  made  by  the 
defendant  to  the  Spring  Lake  &  Sea  Olrt 
Company  the  premises  In  question  were  a 
public  park,  and  were  In  the  actual,  open, 
visible,  and  notorlons  use,  possession,  and 
enjoyment  of  the  public.  The  second  of  the 
pleas  avers  that  before  and  at  the  time  of 
the  delivery  of  the  deed  of  conveyance  from 
the  Spring  Lake  &  Sea  Girt  Company  to  the 
plaintiffs,  the  premises  In  question  had  the 
actual  physical  condition  and  appearance  of 
a  public  park,  and  were  In  the  open  and  no- 
torious use,  i>osse88lon,  and  enjoyment  of  the 
public  as  such  park.  E^ach  of  these  pleas 
shows,  at  least  argumentatively  (and  an 
argumentative  plea  is  good  on  general  demur- 
r»,  Bank  t.  Hendrlckson,  40  N.  J.  I^w, 
52),  a  complete  breach  of  the  covenant  be- 
fore the  delivery  of  the  deed  to  the  plaintiffs, 
by  a  paramount  title  which  must  be  assumed 
to  be  continuous  to  the  present  time.  Even 
if  It  be  conceded  that  this  did  not  preclude 
the  operation  of  the  covenant  U  certainly 
was  effective  to  prevent  the  covenant  from 
enuring  to  the  benefit  of  the  plaintiffs  as 
grantees  of  the  land.    After  breach  a  cove- 


nant of  warranty  becomes  a  mere  chose  In  ac- 
tion, and  no  longer  runs  with  the  land.  On 
the  facts  set  up  in  these  pleas  the  right  of 
action  for  the  breach  of  the  covenant  of 
warranty  became  vested  In  the  SP'lng  Lake 
&  Sea  Girt  Company,  and  did  not  pass  to 
the  plaintiffs.  8  Amer.  &  Bng.  Ency.  of 
Law  (2d  Ed.)  p.  149;  11  Cyc.  p.  1097.  The 
demurrer  to  these  pleas  must  therefore,  be 
overruled. 

The  third  plea  avers  that  at  the  time  of  the 
delivery  of  the  deed  by  the  Spring  Lake  & 
Sea  Girt  Company  to  the  plaintiffs  the  owners 
of  certain  lots  of  land,  which  had  been  con- 
veyed to  them  by  the  defendant  prior  to  the 
date  of  Its  conveyance  to  the  Spring  Lake  & 
Sea  Girt  Company,  and  which  were  expressly 
excepted  from  that  Conveyance,  had,  each  of 
them,  as  an  appurtenant  to  his  lot  an  ease- 
ment In  the  lands  conveyed  to  the  plaintiffs, 
for  use  as  a  place  of  resort  for  pleasure, 
amusement  recreation,  and  health.  This 
plea  seems  to  ns  to  be  bad.  It  sets  up  a 
private  easement  as  a  defense  agralnst  the 
eviction  of  the  plaintiffs  under  the  tiUe  of 
the  public.  It  probably  was  intended  by  It 
to  deny  any  warranty  against  the  title  under 
which  the  eviction  took  place  (the  theory 
of  the  pleader,  apparenUy,  being  that  this 
Is  the  necessary  Implication  to  be  drawn  from 
the  averment  of  the  exceptions  In  the  defend- 
ant's deed  to  the  Spring  Lake  &  Sea  Girt 
Company),  but  It  contains  no  such  denial. 

As  it  stands,  it  Is  subject  to  the  same  ob- 
jection which  prevailed  against  the  plea 
which  was  the  subject  of  discussion  by  us 
In  our  earlier  opinion  In  this  cause,  reported 
In  72  N.  J.  Law,  125,  69  Atl.  1034,  and  for 
the  i^asons  therein  stated  the  demurrer  to 
the  third  plea  now  imder  consideration  must 
stand. 


(n  N.  J.  Bg.  «H) 
BUSHET  T.  NATIONAL  STATE  BANK  OF 

CAMDEN  et  al. 

(Court  of  Chancery  of  New  Jersey.   April  16, 

1907.) 

M0BTOAGES—F0RECI.OSDBB— Bights  or  Pitb- 
OHASER— Tax  Sai^-Iwjuhction. 

Mortgages  were  made  to  H.  Lk,  who  was 
president  of  a  national  bank,  to  secure  moneys 
due  to  that  bank.  H.  L.  filed  a  bill  to  foreclose 
them,  and  did  not  make  the  bank  a  party  there- 
to. A  decree  of  foreclosure  followed,  and  upon 
the  fi.  fa.  thereon  issued  the  sheriff  exposed  the 
mortgaged  premises  to  sale,  and  the  complain- 
ant in  this  cause  bought  three  of  the  mortgaged 
tracts.  These  tracts  had  been  sold  for  taxes, 
and  certificates  of  sale  had  been  issued  which 
the  bank  had  acquired  by  assignment  and  was 
proceeding  to  obtain  declarations  of  sale  thereon. 
On  bill  to  enjoin  the  bank  from  enforcing  the 
certificates,  held:  (1)  That  the  mere  fact  that 
the  bank  had  not  l>een  made  a  party  to  the  fore- 
closure exhibits  do  equity  to  sustain  the  relief 
sought  (Z)  If  the  bank  (if  made  a  party  to  the 
foreclosure)  would  have  been  compelled  to  bring 
in  its  claim  under  the  tax  sales,  to  be  enforced 
with  the  mortgage  debt,  an  equity  might  arise 
thereon,  but.  as  the  bank  acquired  its  claim  not 
by  redemption  under  notice  from  the  purchasers, 
but  an  assignment  of  the  rights  of  the  pui^ 
chasers,  which  gave  •  prior  lie 
Digitized  by ' 
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tt  woald  not  taav«  been  compelled  to  brine  them 
into  the  foreclosure.  (3)  The  claim  that  a 
solicitor  of  this  court  attending  for  the  bank  at 
the  foreclosure  sale  made  representations  to  the 
complainant  in  this  cause  before  he  purchased 
which  estopped  the  bank  from  enforcing  against 
him  the  rishts  it  acquired  by  the  assignments  of 
the  certificates  of  sale  is  not  made  out  by  proofs. 
fEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
Tol.  .15,  Mortgages,  S!  1556.  1557.] 

(Syllabus  by  the  CourL) 

Bill  by  Sylvan  G.  Bmhey  against  the  Na- 
tional State  Bank  of  Camden  and  othera 
DiBtnlfised. 

Ralph  W.  B.  Dongas,  for  complainant 
Edward  Dudley,  for  defendants. 

MAGIB,  Oh.  Tbe  pnrpose  of  this  bill  Is  to 
pnxnire  a  decree  declaring  null  and  void  cer^ 
tain  certificates  of  sale  of  lands  for  taxes 
assigned  to  and  held  by  tbe  National  State 
Bank  of  Camden,  and  an  injunction  restrain- 
ing tbe  defendants  from  assigning  said 
certiflcates,  or  proceeding  to  collect  tbe  sums 
due  thereon,  or  from  applying  for  a  deed 
In  fee  simple  for  the  lands  named  In  said 
certificates.  The  case  has  been  brought  to 
bearing  upon  tbe  bill,  answer,  and  replica- 
tlon,  nnd  a  stipulation  of  tbe  parties  that  tbe 
affidavits  annexed  to  tbe  bill,  and  the  af- 
fidavits annexed  to  the  answer,  shall  be  con- 
sidered and  treated  as  depositions  in  the 
cause.'  From  these  affidavits  there  are  cer^ 
tain  facta  appearing  without  contest.  On  the 
lOtb  of  Jnly,  1903,  the  complainant,  Bnshey, 
bought  from  the  sheriff  of  Camden  county 
tbree  tracts  of  land  which  were  exposed  by 
tbe  sberltt  to  public  sale.  The  sale  was  made 
upon  a  fieri  facias  Issued  out  of  this  court, 
and  tbe  writ  was  issued  upon  a  decree  In  a 
cause  in  which  Heullngs  Llpplncott,  one  <rf 
the  defendants,  was  complainant,  and  Aaron 
Ward  and  bis  wife  were  defendants.  That 
bin  was  filed  for  the-  foreclosure  of  two 
mortgages  given  by  Aaron  Ward  to  Heulings 
Llpplncott,  and  Aaron  Ward  and  his  wife 
were  the  sole  defendants,  so  far  as  appears. 
Tbe  mortgages  were  made  by  Ward  to  Llp- 
plncott, not  for  any  Indebtedness  due  to  Llp- 
plncotl;  but  to  secure  the  National  State 
Bank  of  Camden  money  owed  to  It  by  Ward, 
and  tbe  mortgages  were  made  to  Llpplncott 
because  be  was  tbe  president  of  tbe  bank. 
While  tbe  mortgages  were  outstanding,  and 
before  tbe  bill  to  foreclose  them  was  filed, 
tbe  mortgaged  lands,  Including  those  bought 
by  complainant  at  sherlfTs  sale,  bad  been 
sold  for  taxes.  Some  of  tbem  bad  been 
bought  by  the  city,  and  one  tract  by  a  third 
person.  Tbe  sale  was  under  the  Martin  act, 
and  certiflcates  were  duly  Issued  to  the  pur- 
chasera  The  bank  purchased  and  took  as- 
signments of  all  tbe  certificates  affecting 
complainant's  lands  before  the  bill  to  fore- 
close the  mortgage  was  filed.  It  was  abont 
to  apply,  or  had  applied,  to  the  city  for  a 
deed  for  said  l^nds.  It  further  appears  that 
at  tbe  time  tbe  lands  weie  exposed  to  sale 
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by  tbe  sheriff  some  conversatloB  occurred 
between  tbe  complnlnant  and  a  solicitor  of 
this  court,  who  appeared  at  the  sale  In  be- 
half of  tbe  bank.  What  the  conversation 
was  Is  a  matter  of  contest.  Tbe  complainant 
and  tbe  solicitor  disagree  in  their  recollection 
of  It,  and  there  Is  no  other  evidence  of  what 
was  said  by  the  parties  to  the  conversation. 

It  is  first  suggested  that  the  foreclosure 
proceeding  was  defective,  in  that  the  Nation- 
al State  Bank  of  Camden,  for  whose  use  tbe 
mortgages  were  held,  diould  have  been  made 
a  party  thereto.  Tbe  complainant,  however, 
having  bought  the  lands  under  the  decree 
made  in  that  cause,  and  having  taken  the 
BherllTs  deed,  after  tbe -sale  bad  been  con- 
firmed, without  objection  from  the  defend- 
ants In  that  caose,  or  from  him  as  a  pur- 
chaser, cannot.  In  this  collateral  way,  object 
to  the  proceedings  therein,  or  found  any 
equity  npon  the  supposed  error  In  the  fore- 
closure. If  the  defendants  In  that  cause 
might  bare  objected  to  Its  being  proceeded 
with  In  the  absence  of  tbe  bank,  the  cestui 
que  trust  of  Llpplncott  (Tyson  v.  Applegate, 
40  N.  J.  Bq.  305,  and  Johns  v.  Cutwater, 
65  N.  J.  Bq.  3!)8,  36  AU.  483),  they  presented 
no  objection,  and  the  cause  went  to  a  decree. 
Complainant's  purchase  on  tbe  fieri  facias  Is- 
sued on  the  decree  conferred  on  him  the  title 
which  Llpplncott  bad  acquired  by  the  mort- 
gages, and  the  title  of  the  mortgagors  who 
made  tbem.  Boorem  v.  Tucker,  51  N.  J.  Bq. 
135,  26  Atl.  456;  WImpflemer  v.  Prudential, 
etc.,  56  N.  J.  Bq.  685,  39  Atl.  916;  Champion 
V.  Hinkle,  45  N.  J.  Bq.  162,  16  Atl.  701.  If 
the  bank  were  setting  up  any  claim  under 
the  mortgage  taken  by  Llpplncott  for  its 
benefit,  doubtless,  upon  the  facts  shown  that 
tbe  sale  produced  all  tliat  was  secured  there- 
by, which  presumably  has  been  paid  to  It;  an 
injunction  against  the  presentation  of  that 
claim  would  be  allowed;  but  tbe  moe  fact 
that  the  bank  was  not  a  party  to  the  fore- 
closure does  not  present  any  equitable  ground, 
for  relief.  But  the  contention  is  that.  If  the 
bank  had  l>een  made  a  party.  It  would  have 
been  obliged  to  put  In  and  enforce  in  that 
proceeding  the  rights  which  it  had  acquired 
under  the  assignments  of  tbe  certiflcates  of 
sale,  and  that  It  was  Inequitable  to  so  con- 
duct that  cause  as  to  oinit  the  claim  wblcb 
tbe  bank  bad  In  that  respect  If  the  com- 
plainant bad  sought  relief  fnmi  his  contract 
to  purchase,  or  opposed  the  conflrmatlon  of 
the  sale,  the  existence  of  an  outstanding  Hen 
not  affected  by  the  foreclosure  proceedings 
would  not  have  justified  relieving  bhn  from 
bis  obligation.  The  lien  of  the  taxes  and  the 
sales  thereimder  could  have  been  discovered 
from  the  public  records.  A  purchaser  at  a 
judicial  sale  who  neglects  to  acquire  such 
information,  and  deliberately  assumes  the 
hazards  of  buying  in  Ignorance,  must  bear 
the  consequences  ot  bis  aegllgoice.  Hayes  v. 
SUger,  28  N.  J.  Bq.  196. 

It  is  obvious  that  the  contention  now  under 
consideration  will  have  no  force  unless  the 
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bank,  If  made  a  part;  to  the  foreclosure  salt, 
wonld  have  been  compelled  to  set  up  there- 
in Its  Interest  as  an  assignee  of  tbe  tax  cer- 
tificates. When  taxes  are  unpaid,  a  munici- 
pality may  enforce  the  lien  which  is  given  to 
that  burden  upon  the  land  by  a  sale  under 
the  provisions  of  the  sixth  section  of  the 
Martin  act,  which  seems  to  be  yet  substan- 
tially in  force.  The  purchaser  at  a  sale  for 
taxes  may  give  notice  of  the  sale  to  the  mort- 
gagee holding  a  mortgage  upon  the  lands, 
and  the  mortgagee  may  thereupon  redeem 
the  lands  by  paying  to  the  treasurer  of  the 
city  for  the  use  of  the  purchaser  the  sum 
paid  by  the  purchaser,  with  interest  S  Geo. 
St  p.  3372,  I  416.  By  the  eighth  section  of 
a  supplement  to  said  act  approved  April  18, 
1888,  a  mortgagee  who  redeems  lands  sold 
for  taxes  may  retain  a  first  lien  thereon  for 
the  amount  paid  to  procure  the  redemption, 
with  lawful  Interest,  and  the  payment  of  oth- 
er taxes  afterward  assessed  thereon.  3  Gen. 
St  p.  3381,  S  442.  By  the  second  secUon  of 
a  supplement  to  the  same  act,  approved  May 
23,  1890,  a  redeeming  mortgagee  is  given 
power  to  enforce  a  lien  acquired  by  the  re- 
demption by  any  appropriate  proceeding 
which  the  section  provides  may  be  instituted 
and  maintained,  either  independently  of,  or 
before,  or  in  connection  with,  proceedings  to 
enforce  the  mortgage.  8  Gen.  St  p.  3383,  f 
449.  Under  this  legislation,  it  Is  plainly  open 
to  question  whether,  if  the  bank  in  the  case 
imder  consideration  had  been  notified  by  the 
purchasers  of  the  mortgaged  premises  at  the 
sale  for  taxes,  and  had  redeemed  the  prop- 
erty. It  would  not  have  been  compelled,  if 
made  a  party  to  the  foreclosure,  to  enforce 
its  claim  in  connection  therewith.  But  this 
was  not  the  transaction  which  occurred.  It 
does  not  appear  that  any  notice  whatever 
was  given  to  the  banic,  and  the  bank  did  not 
In  fact  redeem  under  the  provisions  above 
referred  to.  On  the  contrary,  the  bank  pro- 
ceeded to  acquire  the  title  or  interest  which 
the  purchasers  at  the  tax  sale  had  acquired, 
and  which  was  represented  by  the  certificates 
of  sale  held  by  them.  The  city  was  the  pur- 
chaser of  some  of  the  tracts.  By  the  provi- 
sions of  a  supplement  approved  April  16, 
1891,  the  city  was  expressly  authorized  to 
become  a  purchaser  at  a  sale  of  lands  for  tax- 
es, the  same  as  any  other  purchaser,  and  the 
certificate  of  sale  Is  to  be  made  to  the  city, 
and  the  mayor.  In  behalf  of  the  city,  may 
cause  the  notice  otherwise  required  to  be 
served  on  the  owners  and  mortgagees  of  the 
land  purchased,  and  the  city  may  be  entitled 
to  a  deed  in  the  same  manner  as  any  other 
purchaser,  if  the  lands  are  redeemed  from  the 
sale.  3  Gen.  St  p.  3384,  i  453.  By  a  supple- 
ment approved  March  23,  1895,  the  certifi- 
cate of  sale  issued  to  any  city  for  lands  thus 
bought  may  be  assigned  to  any  person.  8 
Gen.  St  p.  8390,  8  485.  By  the  provisions  of 
the  further  supplement,  approved  March  16, 
1893,  an  assignee  of  a  certificate  of  sale  giv- 
en under  the  acts  may  give  notice  to  the 


mortgagees  and  owners  and  acquire  the  title 
to  the  lands  and  receive  a  deed  therefor,  in 
the  same  manner  as  if  the  assignee  had  been 
the  original  purchaser  at  the  tax  sale.  3 
Gen.  St  p.  3389,  i  478.  It  is  to  be  noted  that 
although  the  sherlfTs  sale  in  this  case  was 
made  after  the  passage  of  the  act  for  the  as- 
sessment and  collection  of  taxes  approved 
April  8, 1903,  the  provisions  of  the  sixty-sixth 
section  of  that  act  prevented  its  operation  on 
taxes  previously  in  default,  for  the  act  was 
expressly  declared  to  take  effect  only  on  the 
20th  of  December,  1903.  Under  the  above 
provisions  it  is  obvious  that  the  bank  acquir- 
ed by  the  purchase  and  assignment  of  the 
certificates  of  sale  of  the  mortgaged  lands  a 
lien  which  was  superior  to  the  lien  of  the 
mortgage  in  which  it  bad  an  interest  If  the 
bank  had  been  a  party  to  the  foreclosure  pro- 
ceedings, it  need  not  have  Included  the  Hen 
thus  acquired  in  its  demand  for  relief.  If  It 
had  been  made  a  party  defendant  and  had 
answered,  claimhig  a  prior  lien,  it  might 
have  been  dismissed  from  the  case,  and  prob- 
ably would  not  have  been  required  to  present 
its  claim  except  for  the  purpose  of  redemp- 
tion. As  the  holder  of  a  prior  lien  claim 
which,  if  made  a  party  to  the  foreclosure  pro- 
ceeding, the  bank  would  not  have  been  oblig- 
ed to  enforce  therein,  no  equity  arises  be- 
cause the  Imnk  was  not  made  a  party. 

It  is  further  contended  that  the  assign- 
ments of  the  certificates  of  sale  to  the  bank 
vested  no  property  or  Interest  in  it  because 
of  the  limitation  on  the  power  of  national 
banks  contained  in  the  legislation  of  Con- 
gress. It  is  conceded  that  a  national  bank 
may  acquire  property  of  this  sort  to  protect 
debts  due  to  it  As  it  appears  in  this  case 
that  the  bank,  as  a  cestui  que  trust  in  the 
mortgage  made  to  Lippincott  held  an  inter- 
est in  the  lands  in  question,  and  as  it  is 
proved  that  the  bank  purchased  the  certifi- 
cates of  sale  and  procured  their  assignment 
to  it  for  the  purpose  of  protecting  its  mort- 
gage interest  I  deem  it  free  from  any  doubt 
that  the  bank  lawfully  acquired  such  inter- 
est as  was  passed  to  it  by  the  assignments. 

It  is  lastly  contended  that  the  solicitor 
who  attended  this  sale  In  behalf  of  the  bank 
procured  complainant  to  purchase  the  three 
tracts  by  the  representation  that  if  com- 
plainant bid  for  them  a  certain  amount  all 
claims  of  the  bank  would  be  discharged.  The 
contention  is  that  the  bank  is  now  estopped 
from  setting  up  a  claim  which  It  then  held. 
The  solicitor  In  giving  an  account  of  the  In- 
terview testifies  that  the  conversation  related 
only  to  the  claims  which  were  the  subject 
of  the  sale,  that  the  fieri  facias  and  a  state- 
ment made  therefrom  were  before  the  par- 
ties, and  that  any  assertion  that  the  bids 
would  cover  the  claims  related  to  the  claims 
contained  in  the  fieri  facias,  and  which  were 
calculated  with  interest  and  costs.  If  the 
complainant  insists  that  the  solicitor's  lan- 
guage went  further  than  to  represent  the 
amount  of  the  claims  for  which  the  sheriff 
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was  selling,  I  think  he  has  failed  to  establish 
tbat  by  proof.  If,  however,  that  was  the 
impression  made  npon  his  mind,  and  he  chose 
to  rely  upon  it  as  an  assertion  that  the 
amount  bid,  made  up  of  amonnts  in  the  de- 
cree with  interest  and  costs,  would  discharge 
all  claims  of  the  bank,  he  encounters  these 
insuperable  difficulties.  There  is  no  proof 
ttiat  the  solicitor  was  authorized  by  the  ban): 
to  act  for  it  with  respect  to  any  other  claims 
than  those  which  were  contained  in  the  de- 
cree procured  by  Henlings  Lippincott  the 
bank's  trustee;  and,  In  the  next  place,  the 
sheriff's  deed  can  only  convey  the  interest 
of  the  parties  in  the  mortgage.  What  that 
interest  is,  and  to  what  prior  liens  it  may  l>e 
subject,  an  intending  purchaser  Is  supposed 
to  discover  by  searching  In  the  proper  place 
of  record. 

Upon  the  whole  case,  I  think  the  complain- 
ant falls  to  disclose  an  equity  to  have  the 
decree  which  he  seeks,  or  any  germane  decree 
up<Mi  the  subject-matter,  made. 

The  bill  will  be  dismissed. 


cn  N.  J.  Bq.  m) 

LEACH  V.  LEACH  et  aL 

(Conrt  of  Chancery  of  New  Jers^.     April  S, 

1907.) 

1.  Refebbnce  —  Bepobt  avd  Fiiidinos  —  Bz- 

CEPTIONS. 

Wherr  a  special  order  was  made  in  a  case 
on  notice  in  regard  to  the  signing  of  testi- 
mony on  reference  to  a  master,  and  that  order 
has  not  l)een  appealed  from,  exceptions  to  the 
testimony  on  the  ground  tbat  it  had  not  been 
read  over  or  signed  by  the  witnesses  cannot  be 
considered  as  well  founded  on  exceptions  to  the 
master's  report. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  42,  Reference,  H  157,  168.] 

2.  Sake. 

Where  exceptant  was  not  aggrieved  by  rea- 
son of  the  failure  of  a  master  in  chancery  to 
report  on  a  matter  as  directed,  his  exceptions  on 
account  thereof  will   be  overruled. 

[Eld.  Note.— For  cases  in  iraint,  see  Cent.  Dig. 
vol.  42,  Reference,  g  167.] 

3.  CoNBTirnTioNAL  Law  —  Due  Pbocess  or 
Law  —  Deprivation  or  Pbopektt — Vested 

BlOHTS. 

The  law  authorizing  the  payment  of  a 
sum  in  gross'  to  the  holder  of  a  lite  estate  out 
of  the  proceeds  of  land  sold  on  foreclosure 
proceedings,  on  consent  of  the  person  entitled 
thereto  (Chancery  Act,  Revision  1902,  g  60 
[P.  L.  531,  532]),  naased  subsequent  to  tlie 
marriage  of  complainant,  the  remainderman, 
to  one  of  the  defendants  and  after  his  title  ac- 
crued, is  not  unconstitutional  as  depriving  him 
of  a  vested  right  without  his  consent,  since 
the  amount  to  be  paid  to  the  life  tenant  is 
onl^  the  value  of  her  Interest,  and  the  re- 
mamderman's  rights  beyond  that  are  secure. 

Action  between  Merrltt  Leach  and  Harriet 
O.  Leach  and  othera  Merrltt  Leach  excepts 
to  a  master's  r^)ort.  Exceptions  overruled 
and  decree  entered. 

James  Steen,  for  exceptant  Arthur  H. 
Lovell,  for  c<Hnplainant 

EMERY,  V.  C.  In  this  case  lands  to 
which  the  wife  had  title  were  sold  in  a  fore- 


closure suit,  and  the  surplus  ($551.50)  over- 
payment of  the  mortgage  was  paid  into  court. 
The  husband  had  an  estate  by  the  curtesy 
Initiate  in  the  lands,  and,  on  application  of 
the  wife  for  the  payment  to  her  of  the  en- 
tire surplus  in  court,  I  decided  that  the  re- 
spective interests  of  the  husband  and  wife 
in  the  lands  sold,  and  therefore  in  the  pro- 
ceeds of  sale,  were  as  follows,  namely:  That 
the  wife  had  an  estate  for  her  life  in  the 
lands,  with  remainder  to  the  husband  for 
his  life,  if  he  survived  the  wife,  and  with 
remainder  over  to  the  issue  In  fee,  on  the 
death  of  the  husband  during  the  wife's  life 
the  entire  sum  invested  to  be  paid  to  the 
wife.  See  my  opinion  In  Leach  v.  Leach 
(N.  J.  Ch.)  61  AQ.  562,  referring  to  the  cases. 
Chancery  Act,  Revision  1902,  J  60  (P.  L.  531. 
632),  provides  that,  when  money  Is  paid  in- 
to court  on  foreclosure  proceedings,  the  own- 
er of  any  estate  for  life  may  apply  for  the 
payment  of  a  gross  sum  in  lieu  of  the  es- 
tate, and  that  the  court  shall  direct  the  pay- 
ment of  such  gross  sum  as  shall  be  deemed 
a  Just  and  reasonable  satisfaction  for  said 
estate  for  life,  and  which  the  person  entitled 
shall  consent  in  writing  to  accept  In  lieu 
thereof.  The  wife  applied  for  the  immediate 
payment  to  her  of  ail  the  money  to  which 
she  was  entitled,  but  the  husband  did  not 
consent  to  the  payment  of  any  gross  sum  to 
the  wife,  or  to  take  any  gross  sum  in  lieu 
of  his  interest  He  insisted  that  only  the 
Interest  on  the  sum  in  court  should  be  paid 
to  the  wife.  Inasmuch  as  the  statute  direct- 
ing payment  to  the  life  tenant  of  a  gross 
sum  did  not  require  the  consent  of  liie  per- 
sons interested  in  remainder,  I  held  that  the 
payment  might  be  made  without  such  con- 
sent, and  directed  that  It  should  be  referred 
to  a  master  to  ascertain  the  amotmt  that 
should  be  paid  to  the  wife  for  her  life  estate 
in  the  lands,  and  that  the  tmlance  be  Invest- 
ed during  the  lives  of  the  husband  and  wife 
for  the  benefit  of  the  wife  during  their 
lives,  and  for  the  f nrther  benefit  of  the  hus- 
band during  his  life,  if  he  survived  the  wife, 
and  that  on  the  death  of  the  husband  during 
the  wife's  life  she  should  be  entitled  to  the 
principal  sum  Invested.  The  wife  has  filed 
In  court  her  consent  in  writing  under  the 
statute  to  accept  a  gross  sum  in  lieu  of  her 
life  estate.  The  master  has  reported  that  the 
gross  sum  to  be  awarded  to  the  wife  is 
$3:19.93. 

Three  ezceptionB  are  filed  to  the  report: 
First.  That  the  testimony  of  the  witnesses 
has  not  been  read  over  or  signed  by  them 
since  the  taking  of  the  same.  This  exception 
is  not  well  founded,  for  the  reason  that  a 
special  order  was  made  in  the  case  on  notice. 
In  reference  to  the  signing  of  the  testimony, 
and  that  order  has  not  been  appealed  from. 
The  second  exception  is  that  the  master  has 
not  compiled  with  one  direction  In  the  order 
of  reference,  namely,  fixing  the  value  of  the 
use  and  occupancy  of  the  premises  required 
by  the  order.    This  occupancy  was  that  of 
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the  fauBband  who  had  been  In  posseBsinn  of 
the  premises.  The  master  has  not  made  any 
report  against  the  husband  by  reason  of  the 
value  of  this  occupancy,  but  has  simply 
reported  the  receipts  for  rents  and  payments. 
The  husband  is  not  aggrieved  by  reason  of 
this  failure  to  report  on  the  valae,  and  the 
exception  must  be  oyerruled.  The  third 
exception  Is  really  a  reargument  of  the  ques- 
tion decided  on  the  former  hearing,  namely, 
whether  the  court  has  power  under  the  stat- 
ute to  order  the  payment  of  a  gross  sum  to 
the  wife  out  of  the  proceeds  of  sale  as  the 
value  of  her  life  estate  against  the  consent 
of  the  husband  as  entitled  to  a  contingent 
estate  In  remainder.  This  argument  is  per- 
haps Irregular,  but  Inasmuch  as  a  question 
of  some  Importance  involving  the  correctness 
of  that  decision  Is  now  raised,  and  was  not 
raised  at  the  original  hearing,  and  this  hear- 
ing is  virtually  an  application  for  final  de- 
cree In  the  cause  on  the  exceptions,  I  will 
consider  the  case  as  open  for  reargument  on 
the  new  point  now  raised,  rather  than  pu- 
tbe  parties  to  the  expense  or  delay  of  a  form- 
al application  for  rehearing  or  an  appeal  for 
the  purpose  of  arguing  that  question. 

The  point  is  that  the  husband  and  wife 
were  married  In  1878,  and  before  the  passage 
of  the  law  authorizing  the  payment  of  a 
earn  In  gross  to  the  wife  out  of  the  proceeds 
of  sale  as  the  value  of  her  life  estate,  and 
that  the  law  was  passed  Ettee  the  husband's 
title  accrued.  It  Is  now  claimed  that,  as 
against  the  husband,  this  provision  of  the 
latter  law  Is  nnconstitutional,  as  depriving 
him  of  a  vested  right  In  property,  and  that  it 
cannot  be  enforced  against  bis  consent. 
There  la  no  doubt  that  the  conversion  of  the 
lands  into  money  by  the  sale  under  A>re- 
doenre  is  a  valid  conversion  ander  a  superior 
right  as  to  all  persons,  and  the  question 
tlierefore  is  whether,  on  the  conversion  of 
lands  into  noney  on  a  forced  sale  in  fore- 
closure, the  L^islatnre  lias  the  right  to 
terminate  at  its  discretion  the  period  when 
the  money  resulting  from  the  sale  and  the 
Interest  therein  of  a  person  sol  juris  shall 
cease  to  be  land  or  to  be  held  as  if  It  were 
land.  The  general  course  of  legislation  on 
this  subject  In  the  different  states  has  recog- 
nized (and  without  exception,  so  far  as  I  can 
And)  the  power  of  the  Legislature  to  fix  the 
terms  and  condltluns  on  which  money  result- 
lug  from  the  conversion  of  lands  by  sales  in 
legal  proceedings  should  be  finally  disposed 
of  as  money  to  the  parties  who  were  In- 
terested in  tite  lands  and  legally  capable  of 
receiving  the  proceeds  as  money.  For  ex- 
ample, Scrlbner  on  Dower  (2d  Ed.)  pp.  653, 
654,  gives  the  legislation  in  the  different 
states  on  the  payment  to  the  widow  of  a 
gross  sum  out  of  Uie  proceeds  of  sale  of  lands 
in  which  there  was  a  dower  right.  Some  of 
them,  including  New  'Sork  and  New  Jersey, 
give  the  option  to  the  widow  alone  to  accept 
a  gross  sum  out  of  the  proceeds  of  sale,  or  to 
take  tlie  annual  interest    Other  atatea  by 


legislation  reqalre  the  consent  of  all  parties 
interested  In  the  funds  before  the  gross  sum 
can  be  given.  In  some  others  the  determina- 
tion and  payment  of  the  gross  sum  on  the  ap- 
plication of  any  party  interested  in  the  pro- 
ceeds is  left  to  the  discretion  of  the  court 
In  Freeman  on  Partition  (2d  Ed.)  i  549,  p. 
726,  he  says  that  on  the  sale  and  distribution 
of  proceeds  of  sale  of  lands  in  partition  the 
court  has  the  power  (among  other  things)  to 
determine  the  value  of  estates  for  life  or 
years,  and  of  all  fntnre  estates,  vested  and 
contingent,  and  to  direct  the  amount  to  be 
paid  to  the  holders  of  each  of  such  estates. 
I  find  no  cases  holding  that  the  Legtslatiure 
has  not  this  power  relating  to  the  continu- 
ance of  interests  in  the  proceeds  of  sale  as 
money,  and  the  power  to  terminate  this  by 
fixing  the  present  value  of  the  estates  of 
parties  aul  juris  who  are  interested  in  the 
money.  In  our  state,  as  in  New  York,  the 
option  is  givtti  to  the  tenant  for  the  life 
estate  or  for  years  alone,  and  it  therefore 
requires  her  assent  alon& 

There  Is  no  question  here  of  the  depriva- 
tion of  property,  for  the  amount  to  be  paid  to 
the  wife  is  only  the  value  of  her  Interest  and 
the  husbahd's  rights  beyond  that  are  secure. 
So  far  as  the  mere  question  of  property  right 
is  concerned,  the  conversion  of  lands  into 
money  under  a  superior  right  to  whldi  the 
tenure  of  the  lands  was  subject,  terminates 
Ipso  facto  the  precise  property  right  in  the 
lands,  and  the  proceeds  of  sale  in  strict  legal 
theory  are  held  not  as  lands,  but  rather  as  in 
lieu  of  the  lands,  for  the  ultimate  purpose 
of  compensating  the  parties  interested  in  the 
lands.  The  money  cannot  in  fact  be  lands, 
and,  as  money,  Is  subject  to  contingencies 
(loss,  shrinkage,  etc.)  from  which  estates  in 
the  lands  itself  would  be  free.  Interest  on 
the  money  during  life  is  one  way  of  giving 
compensation  to  the  life  tenant ;  but  it  is  not 
the  only  method.  A  gross  sum  for  the  value 
of  the  life  estate  is  another  way,  and  it  is 
within  the  power  of  the  Legislature  either 
to  fix  this  method  of  compensation  or  to  con- 
fer upon  the  courts  the  power  of  fixing  it  and 
its  terms  and  conditions.  This  selection  of 
the  methods  for  compensation  Is  a  necessary 
result  of  the  lawful  conversion  of  the  lands 
Into  money  by  the  superior  right  and  is  an 
Incident  to  which  the  estates  in  the  lands  are 
subject  In  Ross  v.  Adams,  28  N.  J.  Law, 
161,  179  (1859),  where  the  purchase  price  of 
lands  taken  in  eminent  domain  inroceedings 
was  paid  Into  court,  the  Supreme  Court  in 
the  absence  of  any  statute,  directed  payment 
of  sums  in  gross  for  the  value  of  all  the 
Interests  where  the  parties  were  snl  Juris 
and  could  receive  It  The  Court  of  Errors 
in  Adams  v.  Ross,  30  N.  J.  Law,  605,  82  Am. 
Dec.  237,  reversed  the  decree  on  the  point 
tlutt  the  interests  were  not  properly  declared 
by  the  Supreme  Court  and  that  the  husband, 
to  whom  a  payment  was  directed,  was  not 
entitled  to  any  Interest  In  the  lands  or  pro- 
ceeds.   The  Judgment  reversing  directed  the 
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ioTestment  of  the  fonda,  bat  no  question 
seems  to  have  been  made  in  the  decision  as  to 
the  power  to  direct  a  gross  som  to  be  paid 
out  of  the  proceeds,  and  the  form  of  the 
jadgment,  which  may  haye  been  by  consent, 
cannot  be  considered  as  an  adjudication  ovei^ 
ruling  the  opinion  of  the  Supreme  Oourt  as 
to  the  power  to  direct  a  gross  suhl  It  may, 
however,  have  the  effect  of  rendering  the 
opinion  of  the  Supreme  Court  an  obiter  dic- 
tum and  of  confining  Its  effect  on  the  point 
now  Id  question  to  the  weight  of  the  opinion 
of  the  judges  delivering  It  This  aspect  of  It, 
when  the  questl<8i  of  the  oonstltutlonaUty  of 
a  law  Is  raised.  Is  Important,  for  it  shows 
that  learned  judges  appeared  to  have  no 
donbt  of  tbe  validity  of  such  procedure,  even 
In  the  absence  of  statute,  and  this  drcnm- 
stance,  taken  in  connection  with  the  general 
oonrse  of  legislation  and  practice  under  It, 
apparently  unquestioned  In  this  state  as  well 
as  others,  is  sufficient  to  solve  any  donbtfnl 
question  In  favor  of  the  validity  of  the  law. 
On  full  consideration,  tlierefore,  of  this  point 
now  raised,  I  think  tbe  conclusion  reached 
on  the  original  hearing  was  correct,  and  that 
this  court  has  the  right,  under  tids  legisla- 
tion, and  on  the  option  of  the  life  tenant 
alone,  who  Is  sul  Juris,  to  terminate  tbe 
holding  of  the  entire  proceeds  of  sale  in 
conrt.  and  to  direct  tbe  payment  to  her  in 
gross  of  the  sum  which  has  been  fixed  as  tlM 
present  value  of  her  interest 

The  exceptions  will  be  overruled,  with 
costs,  and  a  final  decree  be  entered  in  ac- 
cordance with  the  opinions. 


(72  N.  J.  Bq.  688) 

DIXON  V.  DIXON. 

(Court  of  Chancery  of  New  Jersey.    April  ST, 

1907.) 

1.  DoMiciiA— OusroDT  OF  Chiuibsr— Dbcbei 

— MODiriCATION— JuBisDicnoif. 

Where  a  decree  awarded  the  cnatody  of 
certain  children  to  tfaeir  motlier,  but  aulhor- 
ised  tbe  father  to  visit  them  at  specified  inter- 
vals, a  letter  written  to  the  father  by  the  moth- 
er's father  that  tbe  mother  had  moved  from 
New  York  to  Portland,  in  the  absence  of  anv 
thowing  that  the  mother  had  authorized  suen 
statement,  was  insufficient  to  show  that  the 
mother  bad  changed  her  permanent  residence 
from  New  Jersey  to  Maine. 

2.  Habeas  Cobfus— DscBBnc— MoDoncATion— 

CUBTODT  or  CBn.DBEN. 

Where,  in  a  proceeding  to  determine  the 
custody  of  certain  children,  the  mother  an- 
swered, claiming  tbe  custody  of  the  children,  and 
the  court  awarded  the  same  to  her,  with  the 
provision  that  the  father  shoald  be  permitted 
to  visit  them,  and  it  was  establlshea  in  that 
proceeding  that  the  mother  and  the  children 
were  residents  of  New  Jersey,  the  court,  having 
acquired  jurisdiction  in  the  first  instance,  was 
entitled  to  modify  tbe  previous  decree,  not- 
withstanding tbe  removal  of  the  mother  and 
children  to  another  state. 
S.  Same— Statdtobt  Pboceedino. 

A  petition  for  the  custody  of  children  as 
between  parents  living  separately,  authorized 
by  P.  L.  p.  263,  8  8,  in  which  a  writ  of  habeas 
rorpus  may  issue,  as  provided  by  section  12, 
is  not  a  coirnnon-Iaw  habeas  corpus  proceeding; 
aacb  writ  being  merely  ancillary  for  tbe  purpose 


of  Enabling  tbe  court  to  obtain  jurisdiction  of 
the  cbildren. 
4.  Sahs. 

Where  parents  are  living  separately,   tbe 
court  may  order  their  children  kept  within  the 
state,  or,  if  atisent,  brought  within  it 
6.  Saue — MoDivicATion  or  Obdxb. 

Where  the  custody  of  children  was  award- 
ed to  the  mother,  who  was  living  separate  from 
the  father,  a  modification  of  such  order  would 
not  be  made  merely  because  the  mother  had 
taken  the  children  to  Maine,  in  the  absoice  of 
proof  that  she  intended  to  keep  them  there  per- 
manently and  to  prevent  the  father  from  visit- 
ing the  children  as  provided  by  the  decree. 

Petition  by  William  H.  Dixon  against  Jose- 
phine T.  Dixon  for  the  modification  of  a 
judgment  relating  to  the  custody  of  certain 
children.    Continued  for  further  hearing. 

R.  V.  Llndabury,  for  petitioner.  Ollbert 
Collins,  for  defendant 


STEVENS,  V.  C.  On  June  1,  1906,  Wil- 
liam H.  Dixon,  the  petitioner,  filed  bis  peti- 
tion In  this  court,  alleging  that  he  and  the 
defendant  were  married  on  January  30,  1901, 
in  tbe  city  of  New  York,  and  that  they  lived 
together  In  that  dty  until  May  3,  1904,  when 
his  wife  left  him  and  went  to  live  at  her 
father's  residence  there;  that  tbey  Itave  two 
children,  viz.,  William  P.,  bom  March  19, 
1902.  and  Barbara  W.,  bom  April  80,  1903; 
that  on  June  8,  1904,  the  defendant  took  the 
children  to  Madison,  In  this  state,  to  live 
with  her  In  a  house  provided  by  her  father, 
at  which  place  she  had  resided  ever  since. 
The  ttetltlon  alleged  the  father's  willingness 
to  provide  for  her  children,  and  stated  that 
he  had  difficulty  In  obtaining  access  to  them. 
The  prayer  was  for  a  writ  of  habeas  corpus, 
to  the  end  that  an  order  might  be  made 
awarding  their  custody  to  the  petitioner  for 
tbe  whole  or  a  portion  of  the  time,  or  for 
such  other  order  with  respect  to  their  care 
and  custody  as  should  be  just  The  defend- 
ant answered,  denying  that  her  father  was  a 
resident  of  New  York,  and  averring  that  he 
had  for  several  years  been  a  citizen  of  New 
Jersey,  with  a  home  at  Madison,  where  he 
resided  during  the  greater  portion  of  each 
year.  She  denied  that  she  and  petitioner  had 
lived  In  the  city  of  New  York  up  to  May  3, 
1904,  and  averred  that  they  had  lived  to- 
gether in  Madison  during  the  sununer  of 
1901,  and  that  In  May,  1903,  petitioner  having 
gone  away  for  his  health,  she  and  her  chil- 
dren had  gone  to  her  father's  house.  In  that 
town,  and  that  In  September,  1903,  she  and 
the  petitioner,  together  with  her  children, 
after  remaining  a  few  days  at  her  father's 
bouse  In  Madison,  had  taken  possession  of  a 
neigbborlng  house  there,  where  they  had  ccm- 
tlnued  to  reside  during  the  winter,  and  that 
She  and  her  children  had  continued  to  live 
there  ever  since,  except  for  a  short  Interval. 
It  will  thus  be  seen  that  at  the  commence- 
ment of  tbe  proceeding  and  for  two  years 
prior  thereto  the  defendant  and  her  children 
had  been  residents  of  New  Jersey.    To  tbitu 
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answer  petitioner  filed  a  replication  and  the 
case  was  heard  on  the  merits.  The  court  de- 
creed as  follows:  "It  is  on  this  3d  day  of 
August,  1905,  on  motion  of  Collins  &  Corbin, 
solicitors  of  defendant,  ordered  that  the  pray- 
er of  the  petitioner  to  have  the  custody  of  the 
children  In  the  writ  named,  to  wit,  William 
H.  Dixon,  Jr.,  and  Barbara  Dixon,  be  denied 
with  costs.  And  it  Is  further  ordered  that 
the  petitioner  shall  be  permitted  to  visit 
said  children  once  in  each  weelE  while  living 
in  Morristown,  at  such  convenient  time  and 
place  as  the  parties  may  agree,  and  that, 
when  the  said  children  are  living  in  New 
Torb,  they  shall  be  taken  at  least  once  in 
each  week  for  a  reasonable  time,  at  such 
convenient  hour  during  the  day  as  the  peti- 
tioner may  desire,  to  the  house  of  the  parents 
of  the  petitioner.  Kither  party  may  apply  to 
this  court  for  further  direction  as  there  may 
be  occasion."  The  petitioner  appealed  from 
this  decree  and  on  December  3,  1906,  It  was 
affirmed  by  the  Court  of  Errors  and  Appeals. 
Its  correctness  and  propriety  In  all  Its  parts 
Is  therefore  beyond  controversy. 

On  February  13,  1907,  William  H.  Dixon 
filed  a  supplemental  petition,  stating  most  of 
the  foregoing  facts,  and  alleging  that  he  had 
been  permitted  to  have  access  to  his  children 
pursuant  to  the  terms  of  the  order  up  to 
Saturday,  January  26,  1907,  but  that  on  the 
8th  day  of  February,  1907,  he  was  notified  by 
her  father  that  defendant  had  "moved"  from 
Madison  to  Portland,  and,  on  February  11th, 
that  his  wife  and  children  were  at  the  Laf- 
ayette Hotel,  In  that  city.  The  first  letter 
stated  that  It  would  be  convenient  (to  Mrs. 
Dixon)  that  Mr.  Dixon  should  see  the  chil- 
dren there,  by  appointment,  as  usual.  The 
petitioner  states  that  he  is  engaged  In  busi- 
ness in  the  city  of  New  Tork,  and  that  all 
his  time  is  occupied  therein  except  Saturday 
afternoons,  and  that  it  would  be  quite  impos- 
sible for  him  to  make  weekly  or  even  fre- 
quent visits  to  Portland.  The  prayer  Is  that. 
If  Mrs.  Dixon  Is  desirous  of  living  In  Port- 
land, she  should  not  be  permitted  to  keep 
the  children  there,  and  that  she  should  be 
directed  to  return  them  either  to  the  city  of 
New  York  or  to  the  state  of  New  Jersey,  with 
an  alternative  prayer  that  the  custody  of  the 
children  should  be  awarded  to  him.  An  or- 
der to  show  cause  why  the  prayer  of  the  pe- 
titioner should  not  be  granted  was  made  up- 
on the  filing  of  the  petition.  It,  with  a  copy 
thereof,  was  personally  served  upon  the  de- 
fendant In  Portland.  She  appeared  by  coun- 
sel on  the  return  day  and  opposed  the  making 
of  any  further  order,  but  did  not  file  an 
answer  or  make  any  statement  with  refer- 
ence to  her  future  plans.  She  insisted,  by 
counsel.  In  addition,  that  the  court  was  with- 
out Jurisdiction  to  make  any  further  order 
in  the  premises.  Inasmuch  as  it  appeared  that 
none  of  the  parties  were  at  present  within 
the  Jurisdiction  of  the  court.  There  is  ao 
proof  on  the  part  of  Mrs.  DIx<m  that  she  Is 


not  a  resident  of  New  Jersey.  Mr.  DIxo&'s 
allegation  In  that  regard  Is  not  that  his  wife 
had  ceased  to  be  a  resident,  but  that  he  has 
been  Informed  by  a  letter  written  by  defend- 
ant's father  in  New  Ywk  that  bis  daughter 
had  "moved"  from  New  Tork  to  Portland. 
It  does  not  appear  that  Mr.  Williams  was  au- 
thorized by  his  daughter  to  bind  her  to  this 
statement  The  word  "moved"  is  somewhat 
Indefinite.  It  may  or  may  not,  according  to 
circumstance,  warrant  the  Inference  of  a 
permanent  change  of  residence  on  her  part 
But  if  It  be  assumed  that  she  has  changed 
her  residence,  I  am  still  of  the  opinion  that 
the  court  has  Jurisdiction  to  modify  its  pre- 
vious order.  The  wife's  answer  in  the  orig- 
inal proceeding  demonstrates  that  she  and 
her  children  were  then  residents  of  New  Jer- 
sey. The  proceeding  was  not  a  pure  com- 
mon-law habeas  corpus  proceeding — a  pro- 
ceeding which  either  terminated  or  continued 
the  restraint  and  so  ended — but  a  proceeding 
"before  the  Chancellor  under  his  general  pow- 
er to  superintend  the  affairs  of  infants  and 
to  provide  who  shall  permanently  have  the 
custody  of  them  during  minority."  Rossell 
V.  Rossell,  64  N.  J.  Eq.  22,  63  Atl.  821 ;  State 
(Baird)  V.  Baird,  19  N.  J.  Eq.  481;  Buckley 
T.  Perrine,  64  N.  J.  Bq.  28o,  34  AU.  1054;  Id., 
65  N.  J.  Eq.  516,  86  Atl.  1088. 

The  proceeding  by  petition  in  a  case  where 
the  parents  are  living  separately  Is  express- 
ly authorized  by  section  8  of  the  act  of  1902, 
respecting  minors.  P.  L.  p.  263.  The  peti- 
tion in  this  case  is  entitled  in  the  Court  of 
Chancery,  and  it  prayed  the  appropriate  pro- 
cess of  habeas  corpus  in  order  to  bring  the 
Infants  before  the  court.  This  writ  might 
have  issued  in  such  a  proceeding  prior  to  the 
act  of  1902  (State  [Baird,  Pros.]  v.  Baird, 
19  N.  J.  Bq.  481,  487),  but  it  is  eacpreflsly 
authorized  by  section  12.  It  is  also  provided 
in  express  terms  by  section  10  that  the  court 
may  make  the  necessary  orders  from  time 
to  time  in  relation  to  the  custody  or  posses- 
sion. The  situation,  then,  is  this:  A  pro- 
ceeding was  Instituted,  whose  scope  was  the 
permanent  custody  of  two  minor  children, 
and  It  was  so  instituted  under  the  general 
Jurisdiction  of  the  Court  of  Chancery  as  de- 
clared and  regulated  by  express  statutie. 
Under  such  a  proceeding  any  order  made 
was,  in  the  nature  of  things,  temporary  and 
open  to  such  modification  as  the  situation 
itself  might,  from  time  to  time,  call  for.  The 
order  itself  expressly  provided  that  "either 
party  may  apply  to  this  court  for  furtlia' 
direction  as  there  may  be  occasion."  Under 
the  circumstances,  it  would  seem  to  be  clear 
that  the  court,  having  at  the  beginning  ac- 
quired complete  Jurisdiction  over  the  defend- 
ant and  her  children,  may  continue  to  ex- 
ercise that  Jurisdiction  as  occasion  may  re- 
quire. In  Laing  v.  Rigney,  160  U.  S.  531,  16 
Sup.  Ct  366,  40  L  Ed.  525,  a  wife  resident 
In  New  Jersey  filed  a  bill  for  divorce  against 
her  husband,  resident  in  New  Tork.  The  de- 
fendant appeared  and  answered.    Then  the 
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wife  filed  a  snppleaieiital  bill  charging  other 
acts  of  adultery  enbeeqnent  to  the  filing  of 
the  original  bill.  A  copy  of  this  aupplement- 
al  bill  was,  pursuant  to  order,  served  oat  of 
the  Jurisdiction.  To  tbla  defendant  did  not 
appear,  and  a  decree  was  made  ex  parte 
finding  him  guilty  of  the  adultery  charged 
"In  the  aald  bill  and  supplemental  bill"  and 
awarding  alimony.  On  the  decree,  so  far  as 
it  awarded  alimony,  the  complainant  Institut- 
ed a  suit  In  New  York,  and  thereupon  defend- 
ant's counsel  applied  to  this  court  to  have 
the  decree  amended  so  as  to  make  It  read 
that  the  defendant  had  been  guilty  of  adul- 
tery only  as  charged  in  the  supplemental 
biU.  The  decree  was  amended  accordingly, 
and  then  the  defense  set  up  to  the  salt  In 
New  York  was  that  inasmuch  as  defendant 
had  not  been  served  with  a  subpoena  to  an- 
swer the  snpplemental  bill,  and  the  defend- 
ant had  not  appeared  thereto  and  service 
of  the  supplemental  bill  in  New  York  was 
irregular  and  Invalid,  the  court  was  without 
Jurisdiction  to  make  the  money  decree.  It 
was  held,  however,  that  this  decree  was, 
under  the  federal  Constitution,  entitled  to 
full  faith  and  credit  In  the  courts  of  the 
state  of  New  York,  and  could  not  be  there 
Impeached.    This  case  goes  further  than  I 

1  am  required  to  go  in  the  case  at  bar.  In 
a  certain  sense  a  supplemental  bill,  alleg- 
ing a  fresh  cause  of  action,  arising  after  the 
commencement  of  the  suit,  Is  a. new  proceed- 
ing not  within  the  scope  or  contemplation  of 
the  original  bill,  but  yet  such  a  bill  was  re- 
garded by  the  Supreme  Court  as  a  continu- 
ation only  of  the  original  proceeding,  and, 
on  this  theory,  it  was  held  that  Jurisdiction 
having  once  attached  continued  to  the  end. 
Lynde  v.  Lynde,  181  U.  S.  183,  21  Sup.  Ct 
55S,  45  I*  Bd.  810,  Is  in  the  same  direc- 
tion. The  case  In  hand  differs  from  the 
case  of  Laing  t.  RIgny  In  the  Important  clr- 
cnmstance  that  from  the  very  outset  the 
proceeding  was  designed  to  regulate  the  cus- 
tody and  possession  of  the  children  by  a 
succession  of  orders  made  from  time  to  tlme^ 
as  the  then  situation  might  require.  The 
mere  fact,  therefore,  that  Mrs.  DIzon  may  be 
oat  of  the  Jarlsdlction  now,  cannot  prevent 
the  court  from  making  such  an  order  as  the 
presmt  situation  may  appear  to  warrant  It 
la  not  to  be  presamed  that  she  will  disobey. 

As  to  the  children,  it  has  been  repeatedly 
held  that,  if  necessary,  the  court  may  order 
them  to  be  kept  within  the  state  (In  re  Agar- 
BUls,  24  Ch.  Div.  317,  333;  Miner  v.  Miner, 
U  111.  48;  Campbell  v.  Campbell,  87  Wis. 
208,  221;  Ryce  v.  Ryce,  62  Ind.  64),  or  If  ab- 
sent brought  within  it  (Campbell  v.  Mackay, 

2  My.  &  Cr.  26;  Reg.  v.  Bernardo,  28  Q. 
B.  Div.  30S:  24  Q.  B.  Div.  296;  Gordon  t. 
Gordon  [1903]  Pro.  Div.  141;  In  re  Jack- 
son, 15  Mich.  420,  305;  People  ex  rel.  Bil- 
lotte  T.  N.  Y.  Asylum,  57  App.  Div.  388,  68 
N.  Y.  Snpp.  279;  People  ex.  rel.  Dunlap  v. 
N.  Y.  J.  Asylum.  58  App.  Div.  133,  68  N. 
T.  Supp.  656).    Whether  the  order  already 


made,  or  any  subsequent  order,  is  of  sodi  a 
nature  as  to  entitle  It,  In  other  states,  to 
full  faith  and  credit,  onder  the  federal  Con- 
stitution is  a  question  suggested  by  the  argu- 
ment, but  not  before  me  for  decision.  The 
case  was  fully  heard  upon  the  merits  in 
July,  1905.  The  children  were  then  two  and 
three  years  old.  They  were  remitted  to  their 
mother  because  she  was  thought  to  be  the 
proper  person  to  care  for  them  at  their  ten- 
der age.  Nothing  is  alleged  In  the  petition 
going  to  show  that  she  has  become  an  im- 
proper person  to  have  charge  of  theqi,  or 
that  she  should  be  deprived  of  their  custody 
now.  The  order  directed,  however,  that  the 
petitioner  should  be  permitted  to  visit  them 
once  a  week,  and  of  this  permlsBlon  he  has 
regularly  availed  himself.  It  does  not  ap- 
pear that  It  would  be  for  the  welfare  of 
the  children  that  he  should  not  continue  to 
see  and  interest  himself  In  them.  The  strong 
presumption  Is  that  he  should.  I  think  the 
mother  ought  not  to  deprive  the  father  of 
the  opportunity  of  seeing  them  at  short  in- 
tervals, as  she  would  do  if  she  could  keep 
them  permanently  In  Maine.  There  is  as 
yet  little  or  no  proof  that  she  Intends  to  do 
so,  and  I  doubt  whether  I  ought  to  make 
any  new  order  till  such  proof  be  forthcoming. 
I  will  hear  counsel  on  the  question  of  wheth- 
er a  reference  should  not  be  ordered  to  aa- 
certain  the  fact 


(n  N.  J.  BL  642) 

MoCARTBR,   Atty.    Gen.   of  New  Jersey,   v. 
CLAVIN. 

(Court  of  Chancery  of   New  Jersey.    April  4, 
1907.) 

Receivers— Ground  roa  Appointuent— CoR- 

TLICTIN6   (XAIMS  to   PBOPKKTY. 

Sufficient  ground  is  shown  for  the  appoint- 
ment ot  a  receiver  to  protect  decedent  s  real 
property,  worth  $100,0(X},  claimed  by  the  state 
to  escheat,  and  also  claimed  by  defendant  under 
an  allegied  will  and  by  another  claiming  to  l>e 
decedent's  only  heir  at  law,  the  lands  having 
been  sold  for  municipal  taxes,  the  rents  being 
collected  by  the  purchasers  at  the  tax  sale,  a 
morttragor  having  filed  foreclosure  proceedings, 
defendant  as  administratrix  liaving  in  no  way 
attempted  to  protect  the  proper^,  and  it  appear. 
Ing  that  the  conflictlBg  claims  will  produce  pro- 
longed litigation. 

lEa.  Note.— For  eases  in  point,  see  Cent  Dig. 
vol.  42.  Receivers.  H  24-28.] 

BUI  by  Robert  H.  McCarter,  Attorney 
General  of  New  Jersey,  against  Mary  Clavln, 
Individually  and  as  administratrix  of  the 
estate  of  John  W.  Russell,  for  a  receiver  and 
an  Injunction.  Receiver  iu>pointed,  and  in- 
junction allowed. 

Robert  H.  McCarter,  Atty.  G«i.,  In  pro. 
per.  Raymond,  Van  Blarcom  A  Anthony, 
for  defendant. 

BBROBN,  y.  a  On  November  28,  1906, 
John  W.  Russell  departed  this  life  seised 
of  certain  real  estate  in  the  city  of  Bast 
Orange,  N.  J.,  and  at  that  time  he  was  not^ 
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supposed  to  leave  any  known  relatives.  The 
defendant,  Mary  Clavln,  who  had  lived  with 
him  aa  a  eervant,  claiming  to  be  a  creditor, 
made  application  for  letters  of  adminlstra* 
tlon,  which  were  issued  to  her;  it  being 
supposed  that  Bussell  had  died  intestate 
The  real  estate  consisted  of  four  tracts  or 
parcels  known  as  Nos.  15,  19,  21,  and  23 
South  Maple  avenue.  East  Orange,  and  be 
left  also  a  small  amount  of  personal  prop- 
erty. Three  of  the  four  lots  were  improved 
and  are  occupied  by  tenants  who  are  paying 
no  r^t,  for  the  reason  that  no  one  is  now 
empowered  to  collect  rents.  One  of  the  lots 
is  subject  to  a  mortgage  for  $8,000,  upon 
which  Interest  is  in  arrears  and  upon  which 
the  taxes  for  two  years  have  remained  un- 
paid, and  the  municipal  authorities  to  enforce 
the  payment  of  taxes  have  sold  the  lands 
and  the  rents  since  such  tax  sale  have  been 
collected  or  claimed  by  the  purchasers  at 
that  sale.  It  also  appears  that  the  holder  of 
the  mortgage  security  has  instituted  foreclo- 
sure proceedings,  and  that  as  to  one  lot  the 
property  Is  likely  to  be  absolutely  lost  to  the 
owna:.  Since  the  granting  of  admlnlstratton 
to  the  defendant  of  the  personal  estate,  a 
paper  writing  has  been  recently  produced 
purporting  to  be  a  last  will  and  testament  of 
Bnssell,  which  has  been  offered  for  probate, 
and  probably  would  have  been  probated  ex- 
cept for  a  caveat  filed  on  behalf  of  the  state 
of  New  Jersey,  and  another  filed  on  behalf  of 
Mary  Ellen  Hyde,  who  claims  that  she  is  the 
only  heir  at  law  of  the  decedent 

The  bill  of  complaint  charges  that  Russell 
died  Intestate  and  left  no  heirs  at  law,  so 
that  the  property  will  escheat  to  the  state, 
and  claims  on  behalf  of  the  state  that  the 
paper  offered  for  probate  is  not  the  last  will 
and  testament  of  the  decedent,  and  that  Mary 
ESlen  Hyde  is  not  the  heir  at  law.  The  al- 
leged will  devises  all  of  this  valuable  prop- 
erty, estimated  to  be  worth  $100,000,  to  the 
defendant,  and  it  is  quite  apparent  that  the 
questions  Involved  and  the  great  value  of  the 
property  will  produce  a  litigation  likely  to 
cover  a  considerable  period,  and  It  Is  upon 
this  ground  that  the  complainant  flies  this 
bill  asking  that  a  receiver  of  the  real  es- 
tate be  appointed  to  hold  the  property  dur- 
ing the  litigation,  with  power  to  collect  the 
rents  and  to  pay  off  and  discharge  taxes,  ln<- 
terest,  and  any  other  proper  Hen,  the  removal 
of  which  may  become  necessary  in  order  to 
preserve  the  property  for  the  owner  when 
ascertained,  and  also  that  the  defendant  may 
be  restrained  by  a  writ  of  injunction  from 
Interfering  with  the  real  estate  or  with  the 
possession,  care,  or  custody  of  the  receiver 
when  appointed. 

The  situation,  briefly  stated,  is  this:  The 
deceased  died  seised  of  real  estate  estimated 
to  be  worth  $100,000.  At  the  time  of  his 
death  it  was  not  known  that  he  had  any 
rdatiTee.  Tlie  defendant  b^ng  appointed 
ndmlnistratrlz  of  the  personal  estate  baa  not 


in  any  way.  attempted  to  protect  the  real 
property,  and  in  consequence  of  the  want  of 
an  owner,  or  any  person  r^resenthig  an 
owner,  the  ixroperty  has  all  been  sold  for 
taxes  and  purchased  by  persons  who  are  now 
taking,  or  claiming  the  right  to  take,  all  of 
the  rents  from  this  valuable  property  with- 
out offering  to  protect  it  from  a  foreclosur-> 
sale,  and  equity  would  seem  to  require  that 
a  receiver  should  be  appointed  to  protect  the 
property  from  loss,  and  to  hold  it  for  the 
benefit  of  those  to  whom  it  may  be  finally 
determined  it  belongs. 

The  counsel  for  the  defendant  appeared, 
and,  without  so'iously  denying  the  facts 
stated,  insisted  that  this  court  was  with- 
out power  to  appoint  a  receiver,  but  I  am  of 
opinion  that  such  power  does  exist,  and  will 
make  an  order  to  that  effect  Under  the 
title  "Cases  in  Which  a  Receiver  may  be 
Appointed"  (section  1332,  Pom.  Eq.  Juris.), 
the  third  subdivision  of  the  first  class  of 
cases  in  which  receivers  may  be  appointed 
is  declared  to  be  "estates  of  decedents." 
During  the  litigation  concerning  the  admis- 
sion of  a  will  to  probate  and  during  the 
Interval  before  an  executor  or  administrator 
is  api>ointed  a  court  of  equity  has  power 
to  appoint  a  receiver  of  the  personal  prop- 
erty, and  of  the  rents  and  profits  of  the  real 
estate  where  there  is  any  danger  of  their 
loss,  misuse,  or  misapplication.  In  the  pres- 
ent instance  there  is  a  controversy  over  the 
admission  of  the  alleged  will  to  probate. 
There  is  a  contest  over  the  question  whether 
the  party  claiming  to  be  the  only  heir  Is 
such.  The  property  is  in  great  danger  of 
loss  owing  to  tax  sales  and  threatened  fore- 
closure. It  Is  clear  that  in  the  absence  of 
an  heir,  In  the  absence  of  an  executor  or  of 
any  lawful  appointee  entitled  to  hold  the 
property  together,  it  will  be  lost  and  in 
any  event  the  rents  and  profits  will  be  mis- 
applied. It  appears  to  me  that  If  there  ever 
was  a  case  in  which  the  rule  I  have  referred 
to  ought  to  be  applied,  it  is  In  this  case, 
otherwise  a  vast  amount  of  property  that 
may  belong  to  the  state  will,  for  want  of 
protection,  be  swept  away  and  pass,  without 
practical  consideration,  into  the  hands  of 
strangers  to  the  decedents. 

The  course  which  I  am  adopting  is  Justi- 
fied, in  my  Judgment  by  Flagler  v.  Blunt 
32  N.  J.  Eq.  518,  in  which  the  learned  Chan- 
cellor on  page  C28,  speaking  of  this  very 
question,  quoted  from  High  on  Receivers,  H 
9,  11,  as  follows:  "The  principal  -ground 
upon  which  courts  of  equity  grant  their  ex- 
traordinary aid  by  the  appointment  of  re- 
ceivers pendente  lite  are  that  the  person  seek- 
ing ttie  relief  has  shown  at  least  a  probable 
interest  in  the  property,  and  that  there  is 
danger  of  its  being  lost  unless  a  recover 
is  allowed." 

A  receiver  will  be  appointed  and  the  In- 
junction allowed  as  prayed  for  In  the  bill 
of-  complaint 
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CENTENARY  FUND  AND  PREACHERS' 
AID  SOCIETY  OF  THE  NEW  JERSEY 
ANNUAL  CONFERENCE  OF  THE  METH- 
ODIST EPISCOPAL  CHURCH  ▼.  LAKE 
et  aL 


(CoQTt  of  Cbancery  of  New  Jersey. 
190t.) 


April  1, 


1.  Wiu*  — Construction  — Natuwc   of  Bb- 
TATK  Cheated— Fee  SmPLX. 

The  provision  in  a  will,  "I  do  hereby  will 
and  bequeath  unto    *    *    *    all  my  real  estate 


when  expressly  applied  to  real  estate,  is  equiva- 
lent to  the  word  "devise,"  and  under  8  Oen.  St 
p.  3768,  §  35,  words  of  inheritance  are  made  an- 
necessary, 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  49,  Wills,  St  131&-1828.] 
2.  Sakd— Power  or  Saix— Extent  or  Power 

—Sal*. 

Where  an  absolute  power  of  sale  is  given 
in  a  will,  no  condition  subsequent  or  limitation 
in  trust  can  be  held  operative  against  a  title 
emanating  under  a  proper  ezerdae  of  the  power, 
since  the  power  of^sale  ex  proprio  vigore  sub- 
ordinates the  condition. 

Action  between  tbe  Centenary  Fond  and 
Preacben'  Aid  Society  of  the  New  Jersey 
Annual  Conference  of  tbe  Methodist  Episco- 
pal Chnrch,  trustee,  under  tbe  last  will  and 
testament  of  E^zra  B.  Lake,  deceased,  and 
Martha  H.  Lalce  and  others  on  a  bill  for  the 
constrtKtlon  of  the  will  of  Ezra  B.  Lake. 
Will  construed. 


S.  Stanger  Iszard,  for  complainant 
ly  ft  Stockwell,  for  defendants. 


Bleak- 


LEAMINO,  V.  C.  I  find  no  uncertain  fea- 
tures toudilng  this  wUI.  The  Intention  of  the 
testator  appears  to  me  to  be  clearly  manifest 
throughout. 

The  expression,  "I  do  hereby  will  and  be- 
queath unto  *  *  *  all  of  my  real  es- 
tate and  personal  property  not  disposed  of 
in  some  other  way,"  carries  the  legal  title  to 
the  real  estate  referred  to.  The  word  "be- 
queath,"  when  expressly  applied  to  real  es- 
tate, is  uniformly  treated  as  the  equivalent 
to  tie  word  "devise,"  and  words  of  inherit- 
ance are  made  unnecessary  by  3  Oen.  St.  p. 
3763,  S  35. 

The  apprehensions  which  appear  to  have 
arisen  by  reason  of  the  forfeiture  clauses  con- 
tained in  the  will  are  equally  groundless.  It 
Is  entirely  immaterial  whether  these  clauses 
be  treated  as  conditions  subsequent  or  as 
limitations  In  trust;  for,  where  an  absolute 
power  of  sale  Is  given,  no  condition  subse- 
qnent  can  be  held  oi)eratIve  against  a  title 
emanating  under  a  proper  exerdae  of  the 
power.  An  intention  iq>on  tbe  part  of  tes- 
tator to  authorize  a  sale  sabject  to  condi- 
tions subeequent  is  an  Impossible  conception. 
The  power  of  sale  ex  proprio  vlgore  subordi- 
nates the  condition. 

The  power  of  sale  is  equally  clear.  Testa- 
tor expressly  authorizes  tbe  sale  of  real  es- 
tate when  there  is  insufficient  cash  on  band  to 


pay  the  fixed  charges.  The  testator  also 
clearly  expresses  hta  purpose  that  tbe  pro- 
ceeds of  sales  of  real  estate  shall  be  preserr- 
ed  Intact  except  as  to  tbe  temporary  use  of 
such  proceeds  In  anticipation  of  revenues  to 
be  received  from  other  sources  to  supply  the 
proceeds  thus  temporarily  used.  To  comply 
with  this  requirement.  It  Is  now  manifestly 
necessary  to  sell  all  tbe  real  estate  In  order 
that  its  value  may  be  made  revenue  produ- 
cing, and  thus  afford  a  fund  from  which  tbe 
fixed  charges  can  be  paid. 

I  entertain  no  doubt  as  to  the  power  to 
sell  the  entire  real  estate  at  either  pnbllc  or 
private  sale,  and  to  confer  an  absolute  titto 
upon  tbe  purchasers. 


ff4  N.  J.  L.  436) 
CKBEPB  V.  WILLIAM  M.  BARRY  BttNBV- 

OLBNT  &  ATHLETIC  ASS'N. 
(Supreme  Court  of  New  Jersey.    May  6.  1907.) 

1.  BXNEnCIAI,    ASSOOIATIONB  —  STAHDIRS    OV 

Meubkb— Right  to  Benefits. 

The  constitution  of  the  defendant,  a  benevo- 
lent association,  provided  that:  "No  meml>er  of 
this  association  shall  be  allowed  benefits,  through 
sickness  or  disability,  unless  he  is  a  member 
six  montbis,  and  clear  of  all  debts  on  the  books 
of  the  afisociatlon.  Any  member  who  may  be 
taken  sick  or  become  disabled  while  in  arrears 
for  dues  or  fines,  cannot,  by  paying  the  same, 
become  a  beneficiary  during  said  sickness  or 
disability,  nor  can  a  member  who  Is  a  benefi- 
ciary, on  receiving  benefits,  l>ecome  In  arrears 
for  dues  so  as  to  debar  him  from  benefits;  the 
president  lieing  authorized  to  pay  the  same  from 
the  amount  drawn  from  his  weekly  benefits." 
O'Keefe,  a  member  of  the  association,  brought 
suit  for  sick  benefits,  and  recovered  a  Judgment 
therefor  which  was  paid.  Held,  that  in  legal 
oontemplation,  in  view  of  constitution  of  the 
association  and  of  sections  60  and  61  of  the 
district  court  act  (P.  L.  1898.  p.  574),  he  was 
"clear  of  all  debts  on  the  books  of  the  associa- 
tion" on  tbe  date  of  payment  of  the  Judgment. 

2.  Sahb— FoNESAL  Expenses. 

The  constitution  of  the  association  also 
provided  that  upon  the  death  of  a  member  there 
should  be  appropriated  the  sum  of  $75  to  defray 
tbe  funeral  expenses  of  the  deceased  member, 
provided  his  dues  were  not  "unpaid  for  over 
three  months."  The  dues  were  50  cents  per 
month.  O'Keefe's  dues  by  le^ral  Implicatiou  had 
been  paid  up  to  December  17.  1904,  and  there- 
after he  paid  $3.50  on  account  of  snbseqnent 
dues.  He  died  September  24.  1905.  On  Sep- 
tember 26,  1905.  there  was  tendered  the  associa- 
tion his  remaining  arrearages  of  dues. 

Held,  that  the  verdict  for  tbe  defendant  as- 
sociation was  erroneous. 

(Syllabus  by  tiie  Court) 

Appeal  from  First  District  Court  ot  Jersey 
City. 

Action  by  Katharine  O'Keefe  against  the 
William  M.  Barry  Benevolent  &  Athletic 
Association.  Judgment  for  defendant,  and 
plaintiff  appeals.  Reversed,  and  new  trial 
awarded. 

Collins  ft  Corbln,  for  appellant  James  J. 
Murphy,  for  appellee. 

TRENCHARD,  J.  This  is  an  appeal  from 
a  Judgment  of  the  First  dWWct^iu^^o^^^ 
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sey  City.  The  action  was  brought  to  recover 
a  death  benefit,  alleged  to  be  owing  by  the 
William  M.  Barry  Benevolent  &  Athletic  As- 
sociation, the  appellee  and  defendant  below, 
to  Katharine  O'Keefe,  the  appellant,  and 
plaintiff  below,  as  the  representative  of  her 
deceased  husband,  Daniel  O'Keefe,  who  bad 
been  a  member  of  the  defendant  association. 
At  the  trial,  the  parties,  by  their  respective 
attorneys,  agreed  that  the  issue  was  whether 
or  not  Daniel  O'Keefe,  the  husband  of  the 
plaintiff,  was  in  such  standing  as  a  member 
of  the  defendant  association,  at  the  time  of 
bis  death,  as  would  compel  that  association 
to  pay  a  death  benefit  to  defray  his  funeral 
expenses,  as  provided  by  its  constitution  and 
by-laws;  and  it  was  further  agreed  that,  if 
the  association  was  compelled  to  pay  such 
death  benefit,  it  would  pay  same  to  the  plain- 
tiff, Katharine  O'Keefe.  The  Judgment  of 
the  district  court  was  for  the  defendant. 

Article  22  of  the  constitution  of  the  defend- 
ant association  provides  that:  "On  the  death 
of  any  member  who  has  been  six  months  in 
good  standing  on  the  books  of  this  associa- 
tion, there  shall  be  the  sum  of  seventy-five 
dollars  appropriated  to  defray  the  funeral  ex- 
penses of  the  deceased  member."  It  is  undis- 
puted that  O'Keefe  became  a  member  of  the 
defendant  association  January  23,  1S81,  and 
that  he  paid  dues  from  time  to  time,  making 
bis  last  payment  June  13,  1905.  Article  IS 
of  the  same  constitution  provides  that:  "No 
member  shall  be  entitled  to  sick  or  mortuary 
benefits  who  allows  his  indebtedness  to  re- 
main unpaid  for  over  three  months."  The 
defendant  contends  that  O'Keefe  was  not  in 
good  standing  at  the  time  of  bis  death,  be- 
cause, it  is  alleged,  be  had  allowed  "bis  in- 
debtedness to  remain  unpaid  for  over  three 
months."  By  the  state  of  the  case,  it  ap- 
pears that  there  was  admitted  in  evidence 
the  record  of  a  suit  hi  the  First  district  court 
of  Jersey  City,  in  which  the  plaintiff  in  this 
action,  as  next  friend  of  her  husband,  was 
plaintiff,  and  the  defendant  in  this  suit  was 
the  defendant,  and  In  whldi  Judgment  was 
rendered  December  8,  1904,  in  favor  of  the 
plaintiff  and  against  the  defendant  for  $55; 
that  the  suit  was  brought  to  recover  sick 
benefits  for  11  weeks,  due  to  the  husband 
from  the  defendant;  and  that  the  judgment 
was  paid  by  the  defendant  December  17, 1904. 
Article  21  of  the  same  constitution  provides 
that:  "No  member  of  this  association  shall 
be  allowed  benefits,  through  sicluiess  or  dis- 
ability, unless  he  is  a  member  six  montbs, 
and  clear  of  all  debts  on  the  books  of  the 
association."  It  seems  to  be  conceded  by  the 
defendant  that  O'Keefe's  dues  were  paid  up 
to  the  date  of  the  payment  of  that  Judgment; 
but,  whether  it  is  conceded  or  not,  such,  we 
think,  is  the  legal  implication.  If  he  were 
not  "clear  of  all  debts  on  the  books  of  the 
association"  at  the  time  the  suit  for  sick  bene- 
fits was  started,  such  indebtedness  would 
have  been  a  complete  defense  to  that  action, 
under  article  21  above  mentioned,  and  was  a 


material  issue,  as  it  is  in  this  action.  The 
parties  In  both  actlcms  represent  the  same  in- 
terests. The  fact  that  the  subject-matters  of 
the  two  actions  are  different  is  Immaterial, 
as  a  judgment  necessarily  aflirming  or  deny- 
ing a  fact  is  conclusive  of  its  existence,  when- 
ever that  fact  becomes  a  matter  in  issue  be- 
tween the  same  parties  or  between  parties  in 
privity  with  them,  where  the  same  question 
Is  involved,  whether  the  subject-matter  be 
the  same  or  not.  Freeman  on  Judgments, 
vol.  1,  §{  258,  256;  Doty  v.  Brown,  4  N.  Y. 
71,  63  Am.  Dec.  350.  Furthermore,  if  O'Keefe 
was  indebted  to  the  defendant  at  the  time 
the  suit  for  sick  benefits  was  brought.  It  was 
the  duty  of  the  association,  under  sections 
60  and  61  of  the  district  court  act  (P.  L. 
1896,  p.  574),  to  set  off  that  Indebtedness 
against  plaintiff's  demand,  and,  if  such  in- 
debtedness was  not  set  off,  the  association  is 
precluded  from  setting  up  the  same  in  this 
suit  Moreover,  article  21  of  the  constitution 
of  the  defendant  association  also  provides 
that:  "Any  member  who  may  be  taken  sick 
or  become  disabled  while  In  arrears  for  dues 
or  fines,  cannot,  by  paying  the  same,  become 
a  beneficiary  during  said  sickness  or  disabil- 
ity, nor  can  a  member  who  is  a  beneficiary, 
on  receiving  benefits,  become  In  arrears  for 
dues  so  as  to  debar  him  from  benefits;  the 
president  being  authorized  to  pay  the  same 
from  the  amount  drawn  from  his  weekly 
benefits."  The  clear  intention  of  that  provi- 
sion Is  to  protect  the  sick  member  from  be- 
coming in  arrears  during  illness,  and  under 
it  a  member  cannot  be  in  arrears  at  the  time 
of  payment  of  sick  benefits. 

Assuming,  then,  that,  when  the  judgment 
was  paid,  O'Keefe  was  in  legal  contemplation 
"clear  of  all  debts"  to  the  defendant  up  to 
December  17,  1904,  there  remains  only  to  be 
considered  the  legal  effect  of  the  subsequent 
payment  of  dues.  The  state  of  the  case^  also, 
shows  that  the  dues  were  50  cents  per  month, 
and  that,  subsequent  to  the  date  of  payment 
of  the  judgment,  O'Keefe  paid  on  account  of 
dues  the  sums  following:  February  14,  1906, 
$1.60;  May  23,  1905,  $1;  June  13,  1905,  $1— 
making  a  total  of  $3.50.  It  necessarily  fol- 
lows, therefore,  that  his  dues  were  paid  up 
to  July  1,  1905.  Under  article  16  of  the  con- 
stitution of  the  defendant,  his  right  to  death 
benefit  is  not  barred,  unless  "his  indebted- 
ness remains  unpaid  for  over  three  months." 
The  three  months  would  not  expire  until  Oc- 
tober 1,  1905.  He  died  September  24,  1906. 
The  state  of  the  case  also  shows  "that  on 
September  26,  1905,  the  plaintiff  tendered  to 
the  defendant  association,  at  its  meeting  held 
on  that  date,  a  sufficient  amount  of  money  to 
pay  the  arrearages  of  dues  of  her  late  bus- 
band  in  said  association,  for  which  be  was  in 
default  at  the  time  of  his  death."  Under 
these  conditions,  the  judgment  for  the  defend- 
ant was  erroneous. 

The  result  is  that  the  Judgment  of  the  court 
below 'should  be  reversed,  and  a  venire  de 
novo  awarded. 
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(n  N.  J.  aq.  <S7) 

OLDEN  V.  SASSMAN. 

<Conit  of  Chancery  of  New  Jersey.    April  6, 

1907.) 

1.  EiXECunoN— Lien— PBioMTf. 

Where  no  levy  is  made  under  a  writ  of  ex- 
ecution before  its  return,  power  to  perfect  the 
Hen  of  the  writ  is  lost,  and  any  personalty  not 
levied  upon  before  such  return  may  be  subject- 
ed to  a  sabsegoent  judgment  creator's  execu- 
tion. 

[Ed.  Note.— For  cases  is  point,  see  Cent  Dig. 
vol.  21.  Execution,  §  230.] 

2.  Sake- Extent  op  Levy. 

A  sheriffs  levy  upon  personalty  particular- 
ly described,  "and  all  other  goods  and  chattels 
belonging  to"  def«>dant.  did  not  cover  a  lease- 
hold interest  not  part  of  the  personalty  particu- 
larly described,  the  officer  who  executed  the  writ 
not  knowing  of  the  property  until  he  was  asked 
to  and  did  levy  upon  it  under  another  writ  aftei 
power  to  levy  under  the  first  writ  bad  expired, 
and  hence  the  subsequent  execution  creditor  was 
entitled  to  the  proceeds  of  the  sale  of  the  lease- 
hold interest. 

Bill  by  Charles  H.  Olden  against  Uriah 
Sassman.  Complainant  applies  for  an  order 
directing  the  application  of  moneys  raised 
by  the  sheriff  from  the  sale  of  defendant's 
property  under  an  execution  for  complainant 
Granted. 

John  T.  Bird,  for  applicant  Edwin  B. 
Walker,  for  respondent. 

BERGEN,  V.  0.  The  sheriff  of  the  county 
of  Mercer  had  delivered  to  him  November  20, 

1906,  an  execution  issued  out  of  the  Mercer 
county  circuit  court  in  favor  of  Charles  H. 
Mather  against  the  defendant  By  virtue  of 
this 'execution  the  sherifl!  on  the  same  day 
levied  upon  certain  personal  property,  a 
particular  inventory  of  which  Is  attached  to 
the  writ,  and  concludes  as  follows:  "All 
other  goods  and  chattels  belonging  to  New- 
ton Uriah  Sassman."  This  writ  was  return- 
able to  the  January  term,  1907,  of  the  Mercer 
county  circuit  court,  which  opened  on  the 
third  Tuesday  In  January,  which  In  the  year 
1907  fell  on  the  15th  day  of  the  month.  Om 
December  29,  1906,  a  writ  of  execution  was 
issued  out  of  this  court  in  favor  of  the  com- 
plainant and  against  the  defendant  return- 
able to  the  February  term,  1007,  which  open- 
ed on  the  first  Tuesday  of  the  month.  This 
execution  was  delivered  to  the  sheriff 'of 
Mercer  county  on  January  2,  1907,  and  on 
the  same  day  the  sheriff  levied  upon  the 
same  personal  property  which  was  subject 
to  the  levy  already  made  by  him  by  virtue 
of  the  execution  placed  in  his  hands  in  favor 
of  Mather,  but  on  the  16th  day  of  January, 

1907,  the  sheriff  made  an  additional  levy 
upon  the  leasehold  Interest  of  Sassman  In 
and  to  certain  real  estate  in  the  county  of 
Mercer.  This  levy  was  made  after  the  re- 
turn of  the  Mather  writ;  and,  unless  the 
chattel  interest  Is  included  in  the  closing 
words  of  the  sheriff's  levy  In  the  Mather 
Case,  It  was  not  levied  upon  by  the  sheriff 
under  that  writ,  because  on  the  16th  day  of 
January,  the  Mather  writ  having  been  re- 


turned on  the  previous  day,  the  sherifTs 
power  to  further  execute  it  by  an  additional 
levy  was  exhausted.  The  complainant  pro- 
ceeded with  the  execution  -of  his  writ,  and 
under  It  the  sheriff  sold  to  the  complainant 
whatever  rights  the  defendant  had  under 
the  lease  for  the  sum  of  $1,200.  The  com- 
plainant now  asks  to  have  the  purchase  price, 
less  the  sheriff's  costs  and  expenses,  applied 
towards  the  satisfaction  of  his  writ,  which 
application  Mather  resists,  claiming  that  as 
his  writ  of  execution  was  placed  In  the  sher- 
iff's hands  prior  to  that  of  the  complainant, 
it  bound  all  the  chattel  Interest  and  personal 
property  of  the  defendant  from  the  time  It 
was  delivered  to  the  Sheriff,  and,  as  such 
delivery  preceded  that  of  the  complainant, 
he  Is  entitled  to  have  the  money  realized  ap- 
plied towards  the  liquidation  of  his  writ. 
Insisting,  first,  that,  even  If  no  actual  levy 
had  been  made  on  the  disputed  property, 
nevertheless  all  the  personal  estate  was  made 
subject  to  his  writ  from  the  moment  It 
re^iched  the  sheriff's  hands;  and,  second,  that 
the  concluding  clause  in  the  sheriff's  levy  Is 
a  sufllcient  levy  upon  all  personal  property 
without  a  particular  statement  or  inventory. 
In  support  of  the  first  proposition,  counsel 
for  Mather  relies  upon  Evans  v.  Walsh,  41 
N.  J.  Law,  281,  32  Am.  Rep.  201.  but  this 
case  does  not  go  to  the  extent  claimed  by 
counsel.  It  only  determines  that  the  delivery 
of  the  writ  binds  the  personal  property  from 
that  time  until  its  return  day,  and  that  the 
officer  holding  the  writ  may  levy  at  any  time 
during  that  period  upon  defendant's  prop- 
erty, and  that  a  subsequent  execution  Issued 
during  that  period,  under  which  a  particular 
levy  Is  made,  does  not  acquire  priority  dur- 
ing the  life  of  the  previous  writ,  for  under 
It  the  sheriff  may,  at  any  time  before  the  re- 
turn day  levy  upon  defendant's  property,  and 
the  levy  becomes  binding  from  the  time  the 
writ  was  delivered  to  the  sheriff.  The  lan- 
guage of  Mr.  Justice  Van  Syckle.  In  deliver- 
ing the  opinion  of  the  court  in  the  E^ran8 
Case,  is:  "The  lien  acquired  by  the  delivery 
Is  inchoate,  and  becomes  perfected  by  actual 
levy.  If  no  levy  is  made  before  the  return 
of  the  writ,  the  goods  of  the  defendant  are 
free  from  its  burden,  either  In  the  hands  of 
a  purchaser  with  notice,  or  as  to  subsequent 
execution  creditors.  But,  if  the  levy  Is  made, 
the  lien  dates  from  the  delivery  of  the  writ 
so  as  to  maintain  its  rank  against  all  in- 
termediate Incumbrances.  Therefore  no  such 
title  vests  in  the  sheriff'  by  a  mere  dellvor 
of  the  writ  as  will  maintain  trove:;  for  it 
may  be  that  he  will  not  pursue  and  perfect 
his  right  by  making  a  levy,  but  when  the 
levy  Is  duly  made,  the  writ  binds  the  prop- 
erty by  the  doctrine  of  relation  from  Its  de- 
livery." In  the  case  which  we  are  consider- 
ing the  sheriff  had  the  right,  at  any  time 
before  the  return  of  the  writ,  to  levy  on  the 
property  In  dispute  to  satisfy  the  prior  execu- 
tion, and  In  my  Judgment  the  11^  ^f,. 
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writ  mast  be  perfected  before  Its  retnri)  by 
a  lery,  and  therefore,  If  ao  lery  was  made 
by  the  aheriil  under  the  Mather  writ  before 
Its  return,  his  power  to  perfect  the  lien  was 
gone,  and  any  personal  property  not  levied 
upon  before  the  return  of  the  writ  might 
be  disposed  of  to  a  purchaser  with  notice,  or 
subjected  to  the  execution  of  a  subsequent 
Judgment  creditor. 

The  next  question  to  be  considered  Is 
whether  the  disputed  property,  which  was 
sold  under  complainant's  execution,  was 
levied  upon  by  the  sherUf  under  the  Math«' 
writ  by  the  wotia  contained  in  this  leivy, 
"All  other  goods  and  chattels  belonging"  to 
the  defendant;  for  It  Is  admitted  that,  al- 
though the  sheriff  made  a  very  detailed  and 
particular  levy,  the  property  sold  under  the 
complainant's  execution  Is  not  specially  men- 
tioned, and,  if  subject  to  the  writ,  it  is  only 
because  the  expression,  "All  other  goods  and 
chattels,"  Includes  it  I  am  of  opinion  that 
It  does  not.  The  deputy  sheriff  who  exe- 
cuted this  writ  was  produced  as  a  witness, 
and  testifies  that  at  the  time  the  levy  was 
made  under  the  first  writ,  and  even  whm 
the  first  levy  was  made  under  the  second 
writ  on  January  2,  1907,  he  bad  no  knowl- 
edge of  the  special  property  which  he  levied 
upon  under  the  complainant's  writ  on  the 
26th  day  of  January,  on  which  date  It  was 
brought  to  his  attention  by  the  counsd  of 
the  complainant  with  request  that  he  levy 
upon  It,  and  that  he  did  so.  It  was  held  by 
Vice  Chancellor  Pitney  In  Nelson  t.  Van  Ga- 
selle,  etc  45  N.  J.  Eq.  6»l-697,  17  Atl.  943, 
that.  In  order  to  malce  a  valid  levy  on  chat- 
tels, the  officer  having  the  writ  must  do  some 
act  in  relation  to  them  In  the  way  of  taking 
actual  possession,  or  asserting  dominion  over 
them,  and  in  Lloyd  v.  WyckofC,  11  N.  J. 
Law,  218,  Mr.  Justice  Ford  said  that  It 
was  a  well-established  principle  that  If  an 
officer  receiving  an  execution  makes  a  Just 
and  true  inventory  of  the  debtor's  goodt>,  and 
files  It  at  the  return  of  the  writ,  it  amounts 
to  a  constructive  seizure,  and  In  this  case, 
while  the  officer  could  not  see,  or  perhaps 
actually  seize,  the  chattel  Interest,  an  in- 
ventory of  It  attached  to  the  writ  before 
Its  return  would  amount  to  a  constructive 
seizure.  That  was  done  under  the  complain- 
ant's writ,  It  was  not  done  under  the  Mather 
writ,  and  in  the  case  last  cited  the  entry  in 
the  sealing  docket  was  "levied  on  the  goods 
and  chattels  of  the  defendant  to  the  value 
of  $5,"  regarding  which  Judge  Ford  said; 
'TThls  does  not  specify  one  item  for  which 
the  Judgment  creditor  could  recover  value 
In  case  it  was  lost,  consumed,  embezzled,  or 
wasted.  There  Is  no  evidence  to  the  debtor 
of  what  goods  were  taken  away,  nor  to  the 
creditors  of  what  goods  were  left  for  them. 
•  •  •  It  Is  not  that  inventory  which  in 
tlM  decisions  ot  the  court  (conformably  to 


the  meaning  of  the  statute)  has  been  recog- 
nized and  established  as  a  constructive  seiz- 
ure. They  have  allowed  great  efficacy  to 
such  an  inventory  as  the  statute  requires 
to  be  made.  They  have  allowed  it  to  avail 
an  officer  as  much  as  actual  seizure  would 
have  availed  him,  but,  if  he  does  not  comply 
with  the  statute,  he  must  show  an  actual 
seizure."  Again,  in  Watson  ▼.  Hoel,  1  N.  J. 
Law,  136,  the  sheriff.  Instead  of  indorsing  a 
particular  inventory  of  the  articles  npoQ 
which  he  had  levied,  had  recited  a  levy  up<Hi 
one  or  two  specified  articles  of  property  and 
added,  "and  upon  all  the  household  goods," 
etc.  This  the  court  held  not  to  be  a  raffl- 
dent  levy  to  protect  the  sheriff  from  amerce- 
ment, and  was  held  to  be  a  direct  breach  of 
hla  duty.  Mr.  Justice  Drake,  in  Uoyd  v. 
Wyckoff,  supra,  said:  "The  duty  of  the 
sheriff  to  the  plaintiff  requires  that  he  should 
make  a  sufficient  levy,  and  his  duty  to  the 
defendant  as  strongly  requires  that  he  should 
not  make  an  oppressive  levy.  He  ought, 
then,  for  both  these  purposes  to  have  the 
means  of  knowing  the  value  of  the  goods 
he  levies  on.  He  must  make  the  money  of 
the  goods  and  chattels  levied  on,  and  he  must 
have  them  to  show  to  purchasers  at  the  sale, 
and  to  deliver  what  sold.  •  •  •  The 
sheriff  should  know  exactly  what  he  has 
levied  on,  and  be  able  to  furnish  infwmatioii 
to  parties  interested.  For  this  purpose, 
whenever  the  sheriff  does  not  take  and  keep 
the  goods  and  chattels  levied  on  in  hla  im- 
mediate po3sessI<m,  he  should  take  a  true 
list  or  inventory  of  them.  £^m  what  has 
been  said  the  requisites  to  a  good  levy,  in 
all  ordinary  cases,  may  safely  be  laid  down 
to  be  (1)  that  the  officer  should  see  the  goods 
and  have  them  in  his  power;  and  (2)  that  be 
should,  in  addition  to  this,  do  some  act  dem- 
onstrating his  intentimi  from  that  time  for- 
ward to  appropriate  them  In  obedience  to 
the  commands  of  his  writ" 

In  the  present  case,  for  aught  that  appears, 
the  goods  and  chattels  actually  levied  upon 
by  the  sheriff  under  the  Mather  execution 
may  be  more  than  sufficient  to  satisfy  that 
writ  and  the  sheriff  may  have  intended  not 
to  levy  on  more  property,  because  to  have 
done  so  would  have  been  oppressive.  I  am 
satisfied  from  the  testimony  teken  in  this 
case  that  the  sheriff  returned  the  Mather 
writ  without  intending  to  or  in  law  effec- 
tively levying  upon  the  property  afterwards 
particularly  levied  nixtn  and  sold  under  com- 
plainant's writ,  that  the  power  to  take  fur- 
ther proceedings  under  the  Mather  writ  ex- 
pired on  the  16th  day  of  January  last  and 
that  thereafter  the  complainant  discovered 
property  not  included  in  the  levy  under  the 
Mather  writ  and  procured  the  sheriff  to  levy 
upon  It  under  his  writ,  and  that  he  is  en- 
titled to  the  proceeds  of  the  salo  of  tlila 
spodal  proper^. 
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(72  N.  J.  Bo.  1W 
ISBRMAN   et   aL   T.   INTERKATIONAL 
STOKER   CO. 

(Court  of  Chancery  of  New  Jersey.    March  Id, 
1907.) 

COBFOBATIONB — CLAIMS  AOAINBT— StOOKBOLD- 
KB   OB    CbEDITOK. 

Persons  were  stockholders  and  not  creditors 
of  a  corporation,  where  they  received  Bbodt  un- 
der a  resolution  in  the  handwriting  of  one  of 
them,  directing  its  issuance  to  them  for  ad- 
vances, and  retained  it  over  four  months,  when 
they  attadied  the  certificates  to  their  respective 
claims  filed  with  the  corporation's  receiver ;  the 
papers  ia  a  suit  by  one  of  snch  persons  in 
which  the  receiver  was  appointed  reciting  that 
they  were  stockholders,  and  not  disclosing  the 
amonnt  of  such  advances  as  debts  of  the  cor- 

S oration,  though  a  acbednle  of  the  corporation's 
ebta  was  set  out. 

Suit  by  Clarence  B.  Iserman  against  tbe 
International  Stoker  Company.  From  the 
receiver's  determination  disallowing  parts  of 
their  claims,  complainant  and  others  appeal, 
and  from  bis  determination  allowing  parts 
of  snch  claims,  other  creditors  appeal.  De- 
terminations snstalned. 

Tbe  main  suit  was  a  proceeding  under  tbe 
corporation  act  to  Iiave  the  company  declared 
insolvent  and  an  injunction  issued  and  a  re- 
ceiver appointed.  Tbe  injunction  was  Issued, 
and  the  receiver  appointed,  on  the  13tb  of 
November,  1905.  On  the  26th  day  of  Febru- 
ary, 1VH)6,  Clarence  B.  Iserman  and  Harvey 
Iserman  presented  claims  to  tbe  receiver ;  the 
former  for  the  sum  of  $1,200,  and  tbe  latter 
for  the  sum  of  (1,686.77.  Attached  to  each 
claim  was  a  certificate  of  stock  of  the  de- 
fendant corporation.  Clarence  B.  leerman's. 
certificate  called  for  100  shares,  and  was 
dated  October  20,  1905;  and  Harvey  Iser- 
man's  certificate  called  for  270  shares,  and 
was  dated  tbe  same  day.  Tbe  receiver  dis- 
allowed tbe  claim  of  Clar«ice  B.  Iserman 
for  (1,000,  and  allowed  it  for  $200.  He  dis- 
allowed tbe  claim  of  Harvey  Iserman  for 
91,4e&29,  and  allowed  It  for  $21^48.  Each 
of  these  claimants  has  taken  an  appeal  from 
tbe  determination  of  the  receiver.  Other 
creditors  have  taken  appeals  from  so  much 
of  tbe  receiver's  determination  as  allows  any- 
thing to  either  of  the  Isermans.  The  case 
was  beard  np<Mi  tbe  testimony  taken  before 
tbe  receiver,  together  with  the  exhibits  and 
documentary  evidence. 

Geo.  O.  Tenqant,  pro  se.  CoameUns  Dor»- 
mns,  for  Harvey  Iserman  and  Clarence  B. 
Iserman.  Boyd  McLean,  for  Paul  h.  Crowe, 
a  stiKftholder  and  creditor. 

OABSISON,  v.  C.  (after  statement  of  Is- 
snes).  Tbe  reason  given  by  tbe  receiver  for 
disallowing  80  much  of  tbe  claim  of  each  of 
these  claimants  as  he  did  not  allow  was  that 
they  had  eadt  taken  stock  In  the  company 
in  liquidation  or  satisfactiOD  of  so  mudi  of 
the  claim  as  was  disallowed.  Tbere  is  no 
dispute  that  each  of  tbese  claimants  advanced 
the  amount  of  money  each  claims  to  have  ad- 


vanced. Their  contention,  bowever,  is  that 
they  are  entitled  to  be  considered  as  creditors 
for  such  sums  of  money ;  whereas,  tbe  conten- 
tion of  their  opponents  is  that,  with  respect 
certainly  to  a  portion  of  the  moneys  so  ad- 
vanced, they  agreed  to  accept  and  did  accept 
stock  of  the  company  In  payment  therefor. 

Harvey  Iserman  was  secretary  and  treas- 
urer of  this  company  during  the  period  sub- 
ject to  Inquiry.  On  tbe  9tb  day  of  August, 
1804,  an  agreement  In  writing  was  entered 
Into  between  Paul  L.  (}rowe,  Harvey  Iserman, 
and  Clarence  B.  Iserman.  This  agreemoit 
redtea  that  Crowe  is  the  owner  of  a  large 
block  of  tbe  stock  of  the  International  Stoker 
Company;  that  the  Isermans  desire  to  pur- 
chase stock  of  Crowe;  that  Crowe  thereby 
agrees  to  sell  to  the  Isermans  23  shares  for 
$500,  said  money  to  be  used  in  installing  a 
stoker  in  the  building  of  the  Commercial 
Trust  Company,  in  Jersey  City ;  that,  if  said 
stoker  is  not  a  success,  then  the  International 
Stoker  Company  Is  to  return  the  money  to 
the  Isermans,  and  the  stock  Is  to  be  sur- 
rendered ;  that,  if  tbe  stoker  is  a  success,  then 
Crowe  agrees  to  sell  to  the  Isermans  400 
shares,  or  any  part  thereof,  at  any  time  with- 
in six  months  after  tbe  trust  company  ac- 
cepts' tbe  stoker,  the  said  stock  to  be  sold 
at  $20  a  share.  And  It  is  further  provided 
that.  In  case  tbe  said  stoker  is  accepted  t^ 
the  trust  company,  and  more  money  is  re- 
quired to  develop  and  Install  other  stokers 
before  stock  can  be  sold,  the  Isermans  agree 
to  furnish  or  obtain  tbe  money  by  taking 
tbe  stock  upon  which  they  were  given  tbe 
option  for  the  amount  of  cash  they  might 
advance,  not  exceeding  $3,000 ;  the  judgment 
of  the  board  of  directors  of  the  company  to 
be  blndbig  as  to  the  amount  of  mon^  need- 
ed. Tbere  are  other  provisions  In  this  con- 
tract which  it  Is  not  necessary  to  recite.  In 
June,  1903,  It  Was  determined  to  double  tbe 
authorized  capita]  of  tbe  company,  and  on 
tbe  17tb  of  October,  1904,  there  Is  a  resolution 
of  the  board  of  directors,  of  which  Harvey 
Iserman  was  a  member,  in  which  it  is  pro- 
vided that  certain  stock  shall  be  returned  to 
tbe  treasury  for  sale  for  the  benefit  of  tbe 
company.  "Also,  tbe  option  given  to  H.  Iser- 
man 200  shares,  Clarence  B.  Iserman  200 
shares,  *  *  *  be  doubled  owing  to  tbe 
increase  of  capital  stods  and  placed  in  tbe 
treasury  for  the  purpose  above  stated;  and 
tf  said  options  are  not  taken  either  in  part 
or  in  wtaole  by  the  said  persons  [naming 
them]  the  stock  be  sold  and  proceeds  placed 
In  tbe  treasury  as  aforesaid."  At  this  meet- 
ing tbe  claim  of  Harvey  Iserman  for  money 
advanced  was  audited,  and  be  was  shown  to 
be  a  creditor  for  $700.  Between  that  meeting 
and  the  25tb  of  September,  1006,  Harvey  Iser- 
man advanced  moneys  which,  in  addition  to 
the  $700,  made  bis  total  advance  about  $1,- 
600 ;  and  Clarence  B.  Iserman  advanced  $500 
on  tbe  13th  of  February,  1905,  and  $500  on 
the  13tfa  of  May,  1905.  On  tbe  26th  of  Sep- 
tember.  1905.  tbe  f<fjto^^l^^y,repmbl5  «»d 
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resolutions  were  adopted  by  the  board  ot 
directors : 

"Wliereas,  Clarence  Iserman  has  taken  up 
100  shares  of  the  option  given  to  him  ac- 
cording to  a  certain  contract  with  Mr.  Crowe, 
and  having  paid  the  treasurer  $500  February 
13tb  and  $500  May  13th,  for  which  he  holds 
receipts  with  a  statement  that  the  certifi- 
cates of  stock  will  be  given  him  when  issued: 
Therefore,  It  was  unanimously  resolved  that 
the  certificates  of  stock  be  Issued  and  glTen 
to  him." 

"Wbereas,  H.  Iserman  has  advanced  about 
$1,500  to  carry  on  the  business  of  the  com- 
pany, said  money  being  payment  on  the 
options  of  stock  given  by  Mr.  Crowe  as  per 
a  certain  agreement:  Therefore,  be  it  re- 
solved that  certificates  of  stock  be  issued  and 
given  to  H.  Iserman  for  the  amount  ad- 
vanced according  to  the  terms  of  the  op- 
tltm." 

There  are  numerous  provisions  in  the  same 
resolution,  among  them  one  by  which  Clar- 
ence B.  Iserman  and  Harvey  Iserman  give  up 
the  balance  of  their  options,  amounting,  re- 
spectively, to  900  shares  and  250  shares,  so 
that  the  stock  is  to  go  Into  the  treasury  of 
the  company  and  be  sold  by  It,  and  the  Iser- 
mans  are  to  receive  any  sum  realized  over 
$25  a  share;  and  there  is  a  further  provi- 
sion that  Crowe  is  to  put  1,000  shares  of 
stodc  in  the  treasury  to  be  sold  at  an  advance 
over  $20  a  share.  The  company  failed  to  pay 
the  fee  for  filing  the  amended  certificate  au- 
thorising the  increase  of  the  capital  stock, 
and  therefore  the  company  at  this  time  had 
not  the  right  to  issue  the  additional  stock, 
and  did  not  acquire  the  right  until  some 
time  after  these  resolutions  were  passed, 
when  the  fee  was  paid  and  the  company  then 
was  authorized  to  issue  the  stock.  The  tes- 
timony is  clear  that  all  of  the  transactions 
betweoi  the  Isermans  and  the  company  were 
carried  on  by  Harvey  Iserman.  He  Is  the 
father  of  Clarence  B.  Iserman,  who  was  a 
young  man  Just  past  his  majority.  It  seems 
too  plain  to  require  extended  ccmslderatlon 
that  by  this  resolution — which,  in  passing,  it 
may  be  remarked  is  in  the  handwriting  of 
Harvey  Iserman — it  was  agreed  and  under- 
stood between  the  parties  that  each  of  the 
Isermans  was  to  receive  from  this  company 
stock  for  the  advances  made  by  them  up  to 
that  time.  And  all  of  the  oral  testimony 
bears  out  the  righteousness  of  this  conclu- 
sion. Clarence  B.  Iserman  was  to  receive 
100  shares  of  stock  for  his  $1,000,  and  Har- 
vey Iserman  was  to  receive  the  proper  amount 
of  stock  for  his  $1,500.  The  reason  why  the 
stock  was  not  then  issued  to  them  has  Just 
been  stated.  Stock  was  actually  Issued  to 
each  of  the  Isermans  on  the  20tb  day  of 
October,  1906.  It  was  retained  by  each  of 
them  until  the  26th  day  of  February,  1906, 
when  they  attached  the  certificates  to  their 
respective  claims  to  the  receiver,  and  de- 
livered them  with  the  claims. 


On  November  8,  1906,  the  mala  suit  was 
instituted  by  Clarence  B.  Iserman.  The  bill 
recites  that  Clarence  B.  Iserman  is  a  stock- 
holder of  the  defendant  corporation,  holding 
100  shares  therein  "for  which  he  paid  $1,000 
cash."  The  bill  refers  to  a  schedule  showing 
the  debts  of  the  company,  and  such  schedule 
contains  no  Item  due  Clarence  B.  Iserman, 
and  recites  a  claim  of  Harvey  Iserman  for 
$358.48.  In  an  afSdavlt  annexed  to  the  bill, 
Harvey  Iserman  swears  that  he  "now  owns 
270  shares  of  the  stock  of  the  said  company, 
and  that  Clarence  B.  Iserman,  the  complain- 
ant In  the  foregoing  bill  of  complaint.  Is  now 
the  owner  of  100  shares  of  the  stock  of  said 
company,  and  that  said  company  Is  Indebt- 
ed to  various  creditors  whose  names  are  con- 
tained in  the  Schedule  B  annexed  to  the  said 
bill,  with  the  amount  due  In  each  case  set 
opposite  their  respective  names."  As  has 
Just  been  stated,  said  schedule  does  not  re- 
fer to  Clarence  B.  Iserman  as  a  creditor  at 
all,  and  only  claims  on  belialf  of  Harvey  Is- 
erman $353.48.  As  has  been  previously  stat- 
ed, the  receiver  was  appointed  on  the  IStb 
day  of  November,  1906,  and  on  the  11th 
day  of  January,  1906,  he  sold  all  the  as- 
sets of  the  company,  and  on  the  26th  day  of 
February,  1906,  the  claims  of  the  Isermans 
were  filed ;  each  having  annexed  to  his  claim 
the  shares  of  stock  Issued  to  them. 

The  claimants  seek  to  break  the  force  of 
the  facts  Just  recited,  which  so  clearly  in- 
dicate that  they  were  stockholders,  and  were 
not  creditors,  by  claiming  that  their  stand- 
ing as  stockholders  or  creditors  should  be 
determined  with  respect  to  certain  agree- 
ments between  them  and  Crowe  and  the  com- 
pany sought  to  be  completed  on  the  20tb 
pf  October,  1905.  It  is  shown  that  there  was 
a-  series  of  agreements  which  had  been  talked 
over  between  the  parties,  and  which  were 
intended  to  be  executed  on  the  20th  of  Octo- 
ber, 1906.  I  shall  not  take  time  to  recite 
what  these  contemplated  agreements  were, 
or  to  consider  whether  the  claim  of  the  Iser- 
mans with  respect  to  their  rights  under  those 
agreements  would  have  been  well  founded, 
or  otherwise,  if  said  agreements  had  ever 
been  consummated.  My  reason  for  disre- 
garding those  agreements  and  the  arguments 
based  thereon  is  that  I  find  as  a  fact  that, 
prior  to  the  time  that  those  agreements  were 
In  contemplation,  the  Isermans  had  agreed 
with  the  company  to  accept  stock  for  tlie 
sums  of  money  advanced  up  to  the  25th  of 
September,  1905.  I  can  find  no  evidence  In 
the  suit  which  even  tends  to  prove  that,  at 
the  time  the  Isermans  agreed  in  September, 
of  1905,  to  take  stock  under  their  options  for 
the  moneys  advanced,  there  was  any  qualifi- 
cation or  contingency,  or  that  the  matters 
subsequently  attempted  to  be  Included  In  the 
contracts  of  October  20th.  were  even  broached. 
In  fine,  I  cannot  see  any  connection  what- 
ever between  the  completed  aitangement  of 
September  25, 1905,  and  the  unsuccessful  and 
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nncompleted  arrangement  aubseqnently  at- 
tempted to  be  consummated  on  October  'M, 
1906. 

The  result  is  that  the  determination  of  tbe 
receiver  is  sustained  with  respect  to  the 
amounts  disallowed,  and  the  appeals  of  tbe 
Isermans  are  dismissed. 

With  respect  to  the  sums  of  money  ad- 
vanced by  either  of  the  Isermans  to  the 
company  after  the  25th  of  September,  19U5, 
I  do  not  thlnlc  it  anywhere  appears  tliat  they 
bad  agreed  to  t&ke  stock  therefor,  or  that 
in  advancing  these  sums  they  were  exercising 
any  option  to  take  stock.  I  therefore  think 
the  receiver's  determination  Is  correct,  in  so 
far  as  it  finds  the  Isermans  creditors  for 
sums  advanced  to  the  company  after  the  25th 
of  September,  1906. 

I  have  not  sufilciently  examined  the  ac- 
counts in  detail  to  determine  whether  there 
are  any  sums  allowed  by  the  receiver  to 
tbe  Isermans  which  are  not  proper.  It  may 
be  that  some  of  the  sums  claimed  were  not 
advanced  to  the  company,  or  were  advanced 
to  the  company  prior  to  September  25,  1905. 
If  80,  tbat  matter  can  be  adjusted  upon  set- 
tling the  final  decree  or  order  with  respect  to 
these  appeals.  Such  settlement  may  be  made 
upon  notice. 

(72  V.  3.  Eki.  646) 

OOODNOW  V.  AMERICAN  WRITINO 
PAPER  CO. 

(Court  of  Chancery  of  New  Jersey.    April  17, 

1907.) 
1.  Cobporations—Stockholdebs— Right  to 
Dividends— Divisiow  of  Capitai.. 

The  owners  of  a  number  of  pai>er  mills  com- 
bined and  sold  all  of  their  oroperties  to  a  new- 
ly organized  company,  taking  in  exchange  there- 
for, besides  certain  bionds,  all  of  the  preferred 
and  common  stock  of  tbe  new  company  at  an  ad- 
mitted overvaluation.  The  new  organization 
was  prosperous,  had  no  debts,  and  earned  an- 
nually large  sums  of  money  in  excess  of  the 
amounts  advanced  to  prodnce  and  sell  Its  output. 
It  declared  a  dividend  on  the  preferred  stock, 
payable  out  of  such  annaal  earnings,  and  some 
of  its  storkholders  songht  to  enjoin  the  payment 
of  the  dividends,  upon  the  ground  that  there 
could  be  no  surplus  or  net  profits  nntil  the 
amount  of  the  overvaluation  had  iieen  earned, 
and  the  impairment  of  the  capital  stock  result- 
ing from  such  overvaluation,  extinguished. 
Weld,  that  as  between  the  stockholders,  no  fraud 
being  charged,  the  agreement  to  issue  the  stock 
as  fall  paid  for  property  purchased  was  binding 
upon  the  company  and  Its  shareholders,  and  that 
the  stock  so  issued  is  not  subject  to  further  call 
either  directly  or  indirectly  by  suppression  of 
dividends  declarnble  from  annual  net  profitii, 
and  tlutt  if  all  of  the  assets  for  which  the  stock 
was  issued  still  remain  in  the  possession  of  the 
company,  or,  if  exhausted,  replaced,  in  kind  or 
with  money,  a  dividend  ascertained  by  reserving 
for  capital  the  actual  cost  of  the  assets  for 
which  the  stock  was  issued,  they  being  still  in 
possession,  is  not  a  dividing  of  the  capital  of  the 
corporation. 
Z  Same. 

A  contract  between  the  company  and  its 
stockholders  that  tbe  stock  issued  to  them  as 
full  paid  and  not  subject  to  further  cail  is,  in 
the  absence  of  fraud  affecting  other  sharetiold- 
ers.  binding  upon  the  company  and  its  stock- 
holders, although  subject  to  attack  by  creditors. 
(Syllabus  by  the  Court) 


Bill  by  William  Nelson  Goodnow  against 
the  American  Writing  Paper  Company. 
Heard  by  the  Chancellor  on  demnnrer.  De- 
murrer sustained. 

W.  H.  C!orbin,  for  complainant  &.  V. 
Lilndabury,  for  defendant 

BERGEN,  V.  C.  The  complainant  seeks  to 
enjoin  the  payment  of  a  dividend  on  stock 
issued  for  property  purchased,  upon  the 
ground  that,  the  prc^wrty  being  overvalued, 
there  can  be  no  net  profits  or  surplns  from 
which  dividends  can  be  paid,  nnless  the  im- 
pairment of  the  capital,  caused  by  the  over- 
valuation, has  beea  supplied,  and  until  that 
is  done  the  payment  of  dividends  from  "the 
surplus  or  from  'the  net  profits  arising  from 
its  business,"  as  provided  In  section  30  of  our 
corporation  act  as  amended  (P.  L.  1901,  p. 
275),  is  a  division,  withdrawal,  or  payment  to 
stockholders  by  the  corporation  of  a  part  of 
its  capltal  stock. 

Tbe  bill  charges  that  the  owners  of  certain 
paper  mills,  28  in  number,  sold  to  the  cor- 
poration their  respective  properties,  and  took 
in  paymeut  bonds  of  the  defendant  company 
for  $17,000,000  preferred  stock  for  $12,500,- 
000,  and  common  stock  for  $11,600,000,  be- 
ing all  of  the  preferred  and  common  stock  is- 
sued by  the  company.  The  bill  does  not 
disclose  in  what  manner  the  Becuritles  were 
divided  among  the  respective  vendors,  bat 
It  is  fair  to  assume  from  the  manner  of  sale, 
and  the  manifest  object  of  the  parties,  that 
the  prices  for  the  respective  properties  were 
agreed  upon  by  all  of  the  vendors,  and  dis- 
tribution made  accordingly,  for  the  bill  char- 
ges no  fraud,  concealment,  or  misrepresen- 
tation by  any  of  the  parties  to  the  transac- 
tion. It  admits  tbat  the  company  has  no 
debts;  that  ail  of  Its  current  obligations  in- 
curred In  the  management  of  its  business  are 
met  at  maturity ;  that  the  afiFairs  of  the  de- 
fendant corporation  are  well  managed;  that 
it  is  in  receipt  of  large  profits  annually  over 
and  above  the  advancements  made  for  pro- 
ducing its  products  and  conducting  the  busi- 
ness; that  the  net  earnings  for  18  months 
prior  to  the  1st  of  July,  1906,  exceeds  $400,- 
000,  out  of  which  It  Is  proposed  to  distribute 
as  dividends  on  the  preferred  stock  $126,000, 
but  charges  that  the  amount  paid  for  good 
will,  patents,  and  trade-marks  exceeds  by 
$11,000,000  their  value,  which  It  is  insisted 
shall  be  made  up  from  earnings  before  any 
dividend  can  be  paid,  although  all  of  the 
parties  to  the  original  transaction  knew  that 
the  stock  was  issued  to  each  shareholder  as 
fall  paid  for  property  purchased.  The  cor- 
rectness of  the  complainant's  contention  Is 
challenged  by  a  demurrer,  which  confesses 
the  truth  of  the  allegation  that  the  stock  was 
issued  for  property  at  an  overvaluation,  and 
that  the  company  did  not  receive  for  its  Bto(& 
money,  or  moneys  worth ;  In  other  words,  the 
stock  was  'Vatered"  to  the  extent  of  $11,- 
000,000.  As  the  bill  admits  that  there  are 
no  unsecured  creditors,  their  rights  are  ella^ 
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Inated  from  present  consideration,  and  tbe 
effect  upon  eredltora  of -overvaluation  ot  prop- 
erty pnrcbased  will  not  be  considered,  tbe 
only  qnestlon  Intended  to  be  determined  t» 
wbetber,  under  the  conditions  set  up  In  tbe 
bill  of  complaint,  the  payment  of  the  pro- 
posed dividend  out  of  tbe  admitted  net  earn- 
ings arising  from  the  conduct  of  tbe  busi- 
ness Is,  as  between  stockholders,  a  division 
of  any  part  of  the  "capital  stock  paid  In"; 
It  being  admitted  that  the  corporation  still 
owns  the  Identical  property  taken  for  tbe 
stock,  there  having  been  no  disposition  of 
the  specific  property  except  where  the  value 
baa  been  restored  from  the  earnings. 

The  defendant  insists  a  contract  was  en- 
tered into  between  tbe  owners  of  tbe  prop- 
erty and  the  company,  under  which  the  stock 
was  issued  as  full  paid  In  consideration  of 
tbe  property,  with  iull  knowledge  by  each  of 
the  parties  of  the  values  agreed  upon  as  a 
support  to  the  stock.  I  have  no  doubt  that 
such  a  contract  Is  binding  upon  tbe  parties 
until  set  aside,  because  of  fraud  in  Its  in- 
ception, or  for  some  other  legal  reason.  It 
does  not  distinctly  appear  whether  or  not 
the  complainant  was  one  of  the  original  par- 
ties to  the  contract,  but  he  charges  no  fraud 
or  misrepresentation  as  an  inducement  to 
purchase  on  the  part  of  bis  transferror,  nor 
does  be  assert  that  he  did  not  know  the  facts 
he  now  sets  up  when  be  became  tbe  owner 
of  tbe  stock.  The  bill  charges  that  the  stock 
was  all  Issued  for  property  purchased,  but 
not  that  the  complainant  acquired  his  stodc 
by  purchase,  or  otherwise  than  on  account 
of  property  sold  tbe  corporation,  and  the 
presumption  is  that  he  received  bis  stock 
with  other  shareholders  in  payment  for  the 
payment  for  the  very  property  which  he  now 
claims  was  overvalued.  He  participated  in 
the  transaction,  reaped  its  benefits,  and  Is 
not  In  a  position  to  claim  that  the  good  will, 
bought,  to  his  knowledge,  with  the  stock  of 
which  be  holds  a  part,  was  overvalued. 
Washburn  v.  Nat  Paper  Co.,  81  Fed.  17-21, 
26  C.  C.  A.  312.  That  a  contract  between 
the  company  and  its  stockholder,  that  the 
stodc  issued  to  him  Is  full  paid  and  not 
subject  to  further  call.  Is,  in  the  absence  of 
fraud  aflTecting  other  shareholders,  binding 
upon  the  company  and  its  stockholders,  was 
declared  by  Chancellor  McGIU  In  Bebberd  v. 
Southwestern  Land  &  Cattle  Company,  66  N. 
J.  Eq.  18-81,  86  Atl.  122,  where  a  stock  bonus 
was  given  to  purchasers  of  bonds  of  the  com- 
pany ;  tbe  learned  Chancellor  holding:  "Such 
a  contract  is  binding  upon  the  company  and 
its  shareholders,  but,  as  tbe  capital  stock 
constitutes  a  trust  fund  for  tbe  payment  oi 
debts,  it  cannot  be  given  away  from  the  de- 
mands of  creditors."  In  10  Cyc.  467,  the 
rule  is  stated  to  be  that  a  contract  between 
tbe  company  and  the  shareholder  that  his 
stock  shall  be  issued  In  payment  of  property 
at  an  overvalxiation  is  valid,  though  not  bind- 
ing on  creditors,  a  conclusion  which  is  sup- 
ported by  ScoviU  T.  Thayer,  106  U.  S.  143,  26 


L.  Ed.  968.  In  Krobn  r.  Williamson  (C.  C.) 
62  Fed.  869,  876,  tiiere  was  an  agreement 
that  the  completion  of  a  bridge,  the  acquisi- 
tion of  a  right  of  way,  and  the  possession 
and  enjoyment  of  certain  franchises  and  priv- 
ileges should  be  considered  a  full  payment  of 
$1,500,000  of  the  capital  stock  Justifying  its 
Issue  as  full  paid  stock.  In  upholding  this 
contract  Judge  Taft  said:  "Such  an  agree- 
ment as  between  the  company  and  Its  stock- 
holders was  entirely  valid,  however  subject 
to  attack  by  creditors  It  might  be." 

Tbe  rule  seems  to  be  established  that  be- 
tween stockholders  one  cannot  be  legally  call- 
ed upon  to  make  good  any  shortage  In  value 
between  assets  and  the  nominal  par  value  of 
the  stock,  when  bis  stock  Is  issued  under  a 
contract  with  tbe  company  as  full  paid, 
whether  as  a  bonus,  or  for  property  at  an 
overvaluation,  when  tbe  Issue  Is  consented  to 
by  all  the  stockholders.  It  is  a  bargain  be- 
tween the  contracting  parties,  which.  In  the 
absence  of  fraud,  they  cannot  abrogate. 
They  may  let  in  one  to  participate  In  divi- 
dends, and  thus  reduce  what  they  would  have 
on  that  account,  and  decrease  their  share  ot 
the  assets  on  final  distribution,  but  they  are 
dealing  with  their  own  property,  and,  so 
long  as  they  do  not  divide  any  part  of  the 
paid  in  capital,  they  may  contract  to  appor- 
tion dividends,  properly  payable,  and  also 
the  assets,  among  as  many  as  they  choose, 
subject  to  the  rights  of  creditors.  The  policy 
of  our  act  Is  to  preserve  Intact  for  all  stock- 
holders the  actual  capital  assets  that  a  stock- 
holder may  not  unknowingly  exhaust  bis 
principal  fund,  but  if,  with  knowledge,  the 
stockholders  of  the  company  contract,  even 
for  an  InsufiSclent  consideration  as  against 
creditors,  that  another  may  have  an  Interest 
in  Its  property,  it  is  bound  by  Its  contract  un- 
til it  Is  in  some  lawful  way  set  aside,  and 
if,  when  they  so  contract,  they  are  bound,  and 
cannot  call  upon  a  stockholder  to  make  good 
his  stock  issued  full  paid  In  payment  for 
property  overvalued,  it  cannot  be  that  it  can 
withhold  his  dividend,  or  share  of  the  net 
profits  of  the  business  for  such  purpose,  and 
thus  accomplish  by  indirection  what  cannot 
be  done  by  a  direct  proceeding.  Stockholders 
may  agree  as  to  the  amount  of  capital  to  be 
paid  In,  and  between  them  this  agreement 
would  be  binding,  and  a  further  call,  exc^t 
In  the  event  of  Insolvency,  and  the  need  of 
unpaid  subscriptions  to  pay  debts,  could  not 
be  enforced,  nor  would  the  company  be  pro- 
hibited from  paying  dividends  out  of  net 
earnings  until  a  sinking  fund  had  been  cre- 
ated sufficient  to  supply  the  unpaid  subscrip- 
tions. The  unpaid  subscriptions,  under  such 
an  agreement,  would  not  represent  a  debt  due 
the  corporation  that  could  be  enforced,  exc^t 
in  aid  of  creditors. 

A  number  of  English  cases  were  dted  on 
the  argument,  and,  while  none  of  them  re- 
lated to  the  Issue  of  stock  for  property  at 
an  overvaluation,  they  onlformly  hold  tbat 
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where  the  tangible  assets  with  which  a  cor- 
poration starts  bnslneae,  and  for  which  Its 
stock  was  Issued,  remain  and  are  In  the  con- 
dition they  were  when  taken  over  for  stock 
Issued,  neither  depreciation  in  valoe,  nor  a 
waste,  caused  tiy  mining  and  selling  the  prod- 
uct. Is  a  reason  for  holding  that  dividends 
declared  out  of  the  profits  of  the  business, 
arising  from  the  sale  of  a  product  which  will 
ultimately  exhaust  the  capital  asset,  is  a  dis- 
tribution of  the  capital.  IJee  v.  Neudiatel  As- 
phalt Co.,  L.  R.  41  Ch.  DiT.  (1889)  1. 

After  a  careful  consideration  of  tlie  ques- 
tions involved,  I  am  of  opinion  that  as  be- 
tween these  stockholders,  no  actual  fraud  be- 
ing charged,  the  agreement  to  issue  the  stock 
as  full  paid  for  property  purchased,  the 
agreement  having  been  carried  out.  Is  binding 
upon  the  company  .and  its  shareholders,  and 
that  the  stock  so  issued  is  not  subject  to 
further  call,  either  directly  or  indirectly,  by 
suppression  of  dividends  declarable  from  an- 
nual net  profits,  and  that.  If  all  of  the  assets 
for  which  the  stock  was  issued  still  remain 
in  the  possession  of  the  company,  or  such  of 
them  as  may  have  been  exhausted  replaced, 
either  in  kind,  or  with  money,  to  the  extent 
of  their  real  value,  a  dividend  ascertained  by 
reserving  for  capital,  the  actual  cost  of  the 
assets  for  which  the  stock  was  Issued,  they 
being  still  in  possession.  Is  not  a  dividing  of 
the  capital  of  the  corporation,  forbidden  by 
our  act  As  was  said  by  Judge  Showalter,  In 
Northern  Trust  Company  et  al.  v.  Columbia 
Straw  Paper  Company  et  al.  (C.  O.)  76  Fed. 
936,  937 :  "Whatever  may  have  been  In  fact 
the  value  of  the  property  turned  over  to  the 
company  for  Its  stock,  the  company  agreed  to 
take  It  for  the  stock.  The  persons  Interested 
Wjere  the  stockholders,  and  there  was  no  dis- 
sent on  the  part  of  any  person  concerned 
from  what  was  then  done.  Neither  any  per- 
son then  holding  stock,  nor  any  person  who 
afterwards  became  a  stockholder  by  assign- 
ment from  one  who  then  held  stock,  can  now 
make  complaint,  on  behalf  of  the  corpora- 
tion, as  against  the  fairness  of  that  transac- 
tion. This  I  take  to  be  the  settled  law  on 
that  subject."  This  case  was  afiBrmed,  80 
Fed.  4SQ,  25  C.  C.  A.  549. 

I  will  advlae  that  the  demurrer  be  sus- 
tained. 
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(Court  of  Chancery  of  New  Jersey.    April  11, 
1907.)  ■ 

1.  EVIDENCK  — PAROI.  EVIDENOX  — MURIOIPAI. 
COBPOBATIORB— ObDINANCES. 

The  official   record  of  the  contents  of  an 
ordinance  may  not  be  varied  by  parol. 

TEld.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  20.  Evidence,  f  1703;  voL  36,  Municipal 
Corporations,  }  287.] 

2.  Licenses  — To    CJorneot    with    Sewkb  — 
Bights  Given. 

A  paper,  entitled  "Application  for  Sewer 
Attachment"  executed  by  a  property  owner  and 
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a  sewer  compa'ny,  providing  that  the  company 
agrees  to  allow  the  owner  to  make  attachment  of 
his  property  to  the  main  sewer  pipe,  aewer  to  be 
used  at  named  rates  per  year,  and  that  the 
owner  makes  application  for  sewer  attachment 
as  above,  and  agrees  to  comply  with  all  the 
company's  present  and  future  rales  relative  to 
the  use  of  sewer,  ia  a  license  to  connect  and 
an  arrangement  from  year  to  year  only,  so  that 
the  company,  on  giving  due  notice,  can  charge  a 
higher  rate  for  subsequent  years,  up  to  the  limit 
aUowed  by  ordinance. 

Suit  by  Albert  Fogg  against  the  Ocean  City 
Sewer  Company.  Heard  on  bill,  answer,  rep- 
lication, and  proofs  in  open  court  Bill  dis- 
missed. 

Bourgeois  &  Sooy,  for  complainant  Thomp- 
son &  Cole,  for  defendant 

GARBISON,  V.  C.  Ocean  City,  in  the  year 
1893,  was  a  borough,  having  been  incorpo- 
rated under  the  seaside  borough  act  (Qen. 
St  vol.  1,  p.  264,  {  412).  On  the  28tb  day 
of  April,  1893,  the  council  of  the  said  Ix>r- 
ough  passed  an  ordinance,  over  the  veto  of 
its  mayor,  dealing  with  the  Ocean  City  Sewer 
Company.  The  original  ordinance,  as  laid 
l)efore  the  mayor,  acted  upon  by  blm,  and 
returned  to  council.  Is  lost  The  complainant 
Introduced  into  evidence  the  ordinance  l>ook 
of  the  said  t>orough.  The  clerk  is,  by  the 
statute  in  question,  required  to  keep  such  a 
txwk,  in  which  he  is  to  record  the  ordinances 
as  passed.  B^m  this  exhibit  it  appears  that 
the  borough,  by  the  ordinance  In  question, 
granted  certain  powers  and  privileges  in  the 
streets  to  the  said  sewer  company,  and  in 
the  eighth  paragraph  thereof  provided  as 
follows:  "That  the  said  company  charge  and 
collect  In  advance  for  the  use  of  said  sewer 
service  as  follows:  For  hotels  or  boarding 
houses,  seventy-five  (75)  cents  per  annum  for 
each  sleeping  room  not  exceeding  thirty,  and 
fifty  (50)  cents  per  annum  for  each  additional 
sleeping  room  over  said  number;  private 
dwellings  or  cottages,  seventy-five  (75)  cents 
per  annum  for  each  room  not  exceeding  ten, 
and  fifty  (50)  cents  per  annum  for  each  ad- 
ditional room  over  said  number.  •  •  •" 
Under  the  borough  act  aforesaid,  it  was  nec- 
essary, before  the  ordinance  became  effective, 
that  It  be  published  for  two  weeks,  and  such 
publication  was  duly  made,  and  copy  liiereof 
was  Introduced  into  evidence,  and  is  an  exact 
copy  of  the  ordinance  as  It  appears  in  the 
ordinance  I>ook. 

The  complainant,  In  1893,  was  the  owner  of 
certain  houses  in  the  borough  of  Ocean  City. 
In  1895  a  writing  was  executed  between 
the  complainant,  through  the  plumliers  with 
whom  he  had  contracted  to  do  the  plumbing 
in  his  houses  as  bis  agents,  and  ttie  sewer 
company,  which.  In  ita  material  parts,  Is  aa 
follows: 

"Application  for  Sewer  Attachment    Ocean 
City  Sewer  C!o. 

"Ocean  City,  N.  J.,  June  15,  1895. 
"The   Ocean    City    Sewer   Company    hereby 
agrees  to  allow  Smith  A^Tf^^  |to<|atalw  attack^ 
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ment  to  the  main  sewer  pipe  •  *  *.  Owner 
of  property,  Albert  Fogg  •  ♦  ♦.  Full  num- 
ber of  sleeping  rooms,  4  rooms  in  each  cottage, 
5  cottages,  20  rooms  in  all.  Sewer  to  be  used 
at  the  following  rates  per  annum: 
All  sleeping  rooms  of  30  or  under, 
in  hotels  or  boarding  houses. ...  $  .T5  eadi 

All  sleeping  rooms  over  30 $  .50     " 

All  sleeping  rooms  of  10  or  under 

in  private  dwellings $  .75     " 

All  sleeping  rooms  over  10  in  pri- 
vate dwellings $  .50     " 

"•  •  •  I  do  hereby  make  application  for  a 
sewer  attachment  as  above,  and  do  grant  per- 
mission to  enter  premises  for  all  purposes  re- 
lating to  said  sewerage,  and  do  agree  to  con- 
form to  and  comply  with  all  laws,  resolutions, 
rules  and  regulations  which  have  been  or  may 
at  any  time  hereafter  be  enacted  relative  to  the 
use  of  sewerage.    •    •    • 

"(Signed]  Albert  Fogg, 

"H.  0.  Smith." 

By  tbe  ninth  section  of  the  ordinance  it 
was  provided  that,  If  the  company  did  not 
change  the  outlet  of  its  sewers  before  the 
expiration  of  10  years  from  the  passage  of 
the  ordinance,  it  must  reduce  the  schedule  of 
rates,  as  provided  in  paragraph  8,  20  per  cent. 
The  10-year  period  expired  In  1903.  The  com- 
pany did  not  change  the  outlet  of  its  sewers. 
In  1903,  therefore,  the  company  was  not  em- 
powered, under  the  ordinance,  to  charge  more 
than  the  schedule  In  paragraph  8,  less  20 
per  cent 

Beginning  In  1003,  the  company  rendered 
bills  to  the  complainant  for  his  sewer  con- 
nections for  the  private  houses  or  cottages 
owned  by  him  upon  the  basis  of  the  number 
of  rooms  contained  in  each  cottage.  Up  to 
that  time,  and  during  the  10-year  period  from 
the  passage  of  the  ordinance,  its  bills  had  al- 
ways been  based  upon  the  number  of  sleep- 
ing rooms  in  each  of  such  private  houses  or 
cottages. 

It  is  the  contention  of  the  complainant  that 
the  company  has  no  right  In  tbe  premises  to 
charge  him  for  each  house  any  more  than 
.  75  cents  per  sleeping  room,  less  20  per  cent 
The  complainant  seeks  to  Justify  this  position 
by  the  contention  that  the  original  ordinance 
considered  by  council,  vetoed  by  the  mayor, 
and  passed  over  the  letter's  veto,  contained 
the  word  "sleeping"  before  the  word  "room*? 
or  "rooms"  In  the  paragraph  relating  to  the 
rates  to  be  charged  for  private  dwellings  or 
cottages.  He  argues  that  since  the  paper  up- 
on which  the  original  ordinance  was  printed 
or  written  has  been  lost  he  has  tbe  right  to 
Introduce  evidence  of  a  secondary  nature  as 
to  the  contents  thereof,  and  he  called  two 
of  the  members  of  the  borough  council,  who 
were  members  at  tbe  time  that  the  ordinance 
was  passed  over  the  mayor's  veto  on  the  2Stb 
of  April,  1893,  to  endeavor  to  prove  that  the 
word  "sleeping"  was  in  the  original  paper. 
At  that  time  the  council  consisted  of  five 
members.  Before  the  complainant  can  pre- 
vail. It  must  be  first  settled  In  his  favor  as 
a  matter  of  law  that  the  official  record  of  the 
contents  of  an  enactment  may  be  varied  by 
^rol  evidence;    It  is  conclusively  settled  in 


this  state  that  It  may  not  Bloomfleid  v. 
Board  of  Chosen  Freeholders  of  Middlesex 
County  (Sup.  Ct.  N.  J.  1907)  65  Atl.  800,  and 
cases  there  cited.  Even  were  the  law  other- 
wise, I  do  not  think  that  the  complainant  In 
this  case  has  proven  tbe  fact  for  which  he 
contends. 

This  leaves  for  consideration  the  question 
as  to  whether  or  not  the  written  paper,  dated 
June  15,  1895,  is  a  contract  between  the  com- 
plainant and  defendant  of  such  a  nature  and 
kind,  and  of  such  duration,  that  the  defend- 
ant under  it,  Is  bound  to  continue  to  fur- 
nish service  at  the  rate  of  75  cents  per  sleep- 
ing room  for  each  of  the  bouses  of  the  com- 
plainant In  said  paper  mentioned.  I  think 
the  effect  of  that  paper  writing  and  the  con- 
duct of  tbe  parties  was  to  license  the  com- 
plainant to  connect  with  the  sewerage  systffln 
of  the  defendant  at  the  prices  therein  men- 
tioned (Fogg  V.  Ocean  City  [Sup.  Ct  N.  J. 
1007]  65  Atl.  885) ;  that  there  was  not  consti- 
tuted thereby  a  contlnning  contract  of  per- 
petual duration;  that  in  effect  the  arrange- 
ment between  the  parties  was  from  year  to 
year.  Under  the  ordinance,  the  rates  were  to 
be  paid  in  advance.  The  complainant  was 
not  bound  to  connect  or  to  continue  a  con- 
nection once  made.  If  be  chose  to  act  npon 
the  license,  he  could  do  so,  and  then  became 
bound  to  pay  the  rates  specified  in  the  paper. 
He  could  discontinue  the  connection  without 
Subjecting  himself  to  any  claim  for  damages 
on  the  part  of  the  defendant  The  defend- 
ant, on  its  part,  was  bound  to  fumlBh  the 
service  at  the  rates  specified  for  any  year 
it  served  the  complainant  until  it  gave  due 
notice  of  a  change  of  rates  for  an  ensuing 
year.  It  had  the  right  ap  to  the  limit  au- 
thorized by  the  ordinance,  to  change  the 
rates.  It  was  not  bound  by  a  definite  bind- 
ing contract  perpetually  to  serve  at  tbe  rates 
mentioned  in  the  paper  writing. 

Since  the  complainant  fails  to  prove  that 
the  charges  were  unauthorized,  he  fails  to 
make  out  a  case,  and  his  bill  must  be  dis- 
missed, with  costs. 


(n  N.  J.  Bo.  810) 
FEINBEBO  t.  FEINBERa. 

(Court  of  (Jhancery  of  New  Jersey.    April  2, 
1907.) 

DivoBCB— Maiwtewasce  or  Child— Bkjcovai. 
WROii  State— REUEr  rsoic  Obdeb. 

'Though  the  removal  from  the  state,  by  de- 
fendant In  a  divorce  suit,  without  consent  of 
petitioner  or  order  of  court,  of  the  minor  child, 
custody  of  which  was  awarded  defendant,  with 
right  of  visitation  to  petitioner,  was  contrary 
to  P.  I/.  1002,  p.  2.59,  8  7,  petitioner  cannot 
be  relieved  from  making  payments  for  mainte- 
nance of  such  child,  which  nave  accrued  under 
the  order  of  court,  without  complaint  to  tbe 
court  touching  such  removal. 

Suit  by  Haxer  Feinberg  against  Annie 
Felnberg.  Complainant  petitions  for  modi- 
fication of  that  part  of  the  decree  of  divorce 
(50  Ati.  880.  62  Aa^5«|)^^r^d^g  main- 
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tenance  of  tbe  minor  child,  Sylvia  Feinl>erg, 
and  for  correction  of  taxed  costs.  Denied  In 
part 

A.  J.  King,  for  petitioner.  J.  W.  Wescott, 
for  defendant 

T.WAMTNG,  V.  a  It  to  clearly  contrary  to 
the  terms  of  section  7  of  the  act  concerning 
the  custody  and  maintenance  of  minor  chil- 
dren (P.  li.  1902,  p.  258)  for  defendant  to 
remove  the  minor  In  Qnestion  ont  of  the 
Jurisdiction  of  this  court,  without  first  ob- 
taining the  consent  of  petitioner  or  an  or- 
der of  this  court  for  that  purpose.  I  am 
unable,  however,  to  relieve  against  the  pay- 
ment of  sncta  moneys  as  have  accrued  uii- 
der  tbe  existing  decree  daring  the  period  in 
which  no  complaint  has  been  made  to  tbe 
court  touching  such  removal.  It  Is  not  the 
privilege  of  petitioner  to  refuse  payments  ac- 
cruing pursuant  to  the  terms  of  the  decree. 
When  new  conditions  arise,  which,  in  the 
opinion  of  petitioner,  entitle  him  to  a  modifi- 
cation of  tbe  decree,  be  should  make  appli- 
cation to  the  conrt  for  such  modification,  if 
be  desires  to  avail  himself  of  rights  aris- 
ing from  the  new  conditions.  On  such  an  ap- 
plication tbe  court  may  or  may  not  accord- 
ing to  the  drcmnstances  of  the  case,  under 
tbe  terms  of  the  section  referred  to,  permit 
tbe  custody  of  the  minor  to  be  maintained 
in  another  Jurisdiction.  It  is  manifest  that 
in  this  cause,  it  would  be  destructive  of  tbe 
right  of  visitation  to  make  an  order  per- 
mitting the  custody  of  the  minor  to  be  main- 
tained in  Pittsburg;  but  it  is  not  clear  that 
circumstances  may  not  exist  which  would 
equitably  demand  an  order  for  such  privilege 
in  Philadelphia.  I  am  obliged  to  deny  the 
application  to  reduce  the  amount  now  due 
for  maintenance  under  the  terms  of  the  de- 
cree, but  I  am  not  iM^epared  to  make  a  final 
order  touching  the  future  modification  of  tbe 
decree  without  further  hearing.  On  Mod- 
day,  April  8,  1907,  tbe  respective  parties 
may,  if  so  advised,  file  further  affidavits 
to  aid  tbe  court  in  determining  whether  an 
order  should  be  made  discontinuing  payments 
until  tbe  minor  is  returned  to  this  Juris- 
diction, or  whether  the  order  should  permit 
the  minor  to  t>e  maintained  In  Philadelphia 
with  the  right  of  visitation,  as  specified 
In  the  decree,  fully  protected.  If  no  further 
afildavlts  are  then  filed,  an  ord»  will  be 
made  on  tbe  present  record. 

Touching  the  taxed  costs,  I  find  that  the 
order  of  September  4,  1906,  as  advised  by 
Vice  Chancellor  Bergen,  adjudges  it  error 
to  Include  the  Items  based  on  the  petition 
for  rehearing.  These  items,  I  find,  amount 
to  $35.69.  I  will  advise  that  the  costs  be 
reformed  by  the  elimination  of  these  items. 

Tbe  decree  of  affirmance  made  by  the  Conrt 
of  Errors  and  Appeals  is  in  the  ordinary 
form  of  general  decrees  of  affirmance,  and 
reads  "with  costs."  I  am  not  prepared  to 
assume  tliat  tbe  conrt  intentionally  awarded 
costs  against  a  wife  until  opportunity  shall 


be  afforded  to  her  to  apply  to  that  court  for 
relief  against  that  part  of  Its  decree.  Pe- 
titioner will  be  privileged  to  insist  upon  the 
benefit  of  tbe  decree  of  affirmance  as  it  ex- 
ists; but  If  insisted  upon  by  petitioner,  de- 
fendant will  be  given  tbe  opportunity  to  ap- 
ply to  tbe  Court  of  EIrrors  and  Appeals  for 
Its  modification  before  a  final  order  will  be 
here  made  touching  that  feature. 


(106  Md.  58) 
J.   H.   DUKER   BOX   CO.   t.   ROBERT   B. 
DIXON  &  CO. 

(Court  of  Appeals  of  Maryland.    April  24, 
1907.) 

SAIBS— CONTBACT   BY    CORBESPONDENCE. 

Plaintiff,  a  manufacturer  of  lumber,  after 
an  interview  with  defendant,  relative  to  a  sals 
of  lumber,  wrote  defendant  that  he  bad  defend- 
ant's order  for  certain  lumber  on  certain  terms, 
and  accepted  it.  Receiving  no  answer,  he 
wrote,  asking  if  his  offer  on  the  lumber  was  sat- 
isfactory, to  which  defendant  replied  that 
plaintiff's  letter  did  not  state  "subject  to  nsual 
wharfage  and  inspection  charges"  which  de- 
fendant stated  he  had  mentioned  to  plaintiff, 
plaintiff  replied :  "We  knew  this  in  case  of  an 
inspection,  but  we  do  not  think  you  will  require 
this  •  •  •  any  lumber  that  does  not  come 
according  to  order,  then  ah  inspection  will  be  in 
order."  Defendant  replied  that  inspection 
would  l>e  necessary.  Held,  that  the  corresiMnd- 
ence  did  not  evidence  a  contract  of  aale. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  43,  Sales,  §§  39-59.] 

Appeal  from  Superior  Court  of  Baltimore 
City;  Alfred  S.  Nlles,  Judge. 

Action  by  Robert  B.  Dixon  &  Co.  against 
the  J.  H.  Dviker  Box  Company.  From  a 
Judgment  in  favor  of  plaintiff,  defendant  ap- 
peals.    Reversed. 

Argued  before  BRISCOE,  BOYD,  BURKE, 
PEARCE,  SCHMUCKER,  and  ROGERS,  JJ. 

Daliett  H.  Wilson  and  Francis  T;  Homer, 
for  appellant  Philip  A.  Carroll  add  B.  E. 
Lee  Marshall,  for  appellee. 

ROGERS,  J.  This  is  an  appeal  from  the 
superior  court  of  Baltimore  city.  Suit  was 
Instituted  In  that  court  by  the  appellees  to 
recover  damages  for  an  alleged  breach  by 
the  appellants  of  a  contract  made  by  them 
for  tbe  purchase  of  a  large  quantity  of  lum- 
ber from  the  appellees.  The  breach  consist- 
ed In  the  refusal  of  tbe  appellants  to  take 
the  lumber  when  notified  by  the  consignee 
of  tEe  appellees  that  the  lumber  was  ready 
to  be  shipped.  The  appellants  pleaded  the 
general  issue  pleas.  Upon  issues  Joined,  the 
case  went  to  trial  before  a  Jury,  and,  during 
its  progress,  there  were  three  exceptions  re- 
served to  tbe  rulings  of  tbe  court;  and  the 
questions  with  which  we  have  to  deal  are 
set  forth  In  tbe  bills  of  exception  contained 
In  tbe  record. 

The  fundamental  qnestion  lying  at  the 
root  of  the  whole  controversy  is:  Was  there 
a  contract  between  the  parties  at  all?  On 
the  part  of  the  plaintiffs,  appellees  here,  it 
Is  Insisted  that  tbere  was,  and  that  it  ip 
evidenced  by  certain  QW|l|lngB,   namei^^j^ 
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series  of  letters  pasalug  between  the  parties 
plaintiff  and  defendant  Upon  the  hypotb- 
eals  that  these  writings  evidence  the  whole 
contract  between  the  parties  with  respect 
to  the  sale  by  the  one,  and  purchase  by  other, 
of  a  large  quantity  of  lumber,  the  first 
prayer  of  the  plaintiff,  appellee,  was  framed. 
If  that  hypothesis  was  erroneous,  the  court 
below  was  clearly  wrong  In  granting  the 
plaintiffs'  first  prayer.  If  the  contract  was 
evidenced  only  by  the  written  papers  referred 
tOt  tbeir  construction  was  for  tt>e  court  In- 
asmuch as  the  appellees  theory  was  founded 
on  the  assumption  that  the  writings  alone 
evidenced  the  contract  It  will  be  necessary 
to  set  out  these  writings  and  briefiy  examine 
them.  Early  In  March,  1901,  Alexander 
Fonntain,  one  of  the  members  of  Robert  B. 
Dixon  &  Co.,  called  on  appellant  defendant 
below,  and  offered  to  sell  him  certain  quanti- 
ties of  lumber  to  be  of  certain  agreed  dimen- 
sions, qualities,  and  prices.  No  memoran- 
dum was  taken  at  the  time  of  this  interview, 
and,  according  to  the  testimony  of  Mr.  Foun- 
tain, that  after  returning  to  his  ofSce  he 
wrote  In  a  few  days  the  following  letter  to 
the  appellant  the  3.  H.  Duker  Box  Com- 
pany: 

"Easton,  Md.  March  Uth,  1904.  Mr.  3. 
Edward  Duker,  Baltimore,  Md. — Dear  Sir: 
We  have  your  order  4rA  Va.  edge  box  6,  8, 
and  9  inches  at  $13.00  for  200,000  feet  de- 
liverable on  or  about  July  first;  4-4  x  10  Va. 
box  at  $14.00  for  100,000  feet  deliverable 
sometime  during  the  month  of  June;  4-4  x  12 
Va.  box  at  $16.00  for  100,000  feet  deliverable 
in  July.  We  accept  the  above  offer  and  will 
try  to  get  the  lumber  delivered  at  times  nam- 
ed, although  we  cannot  be  held  down  to  a 
few  days  delay,  but  will  try  and  be  as 
prompt  as  possible.  Of  course  we  expect 
this  to  be  a  cash  offer  all  at  a  cash  price 
subject  to  no  discount 

"Thanking  you  for  the  order,  and  hoping 
that  you  will  acknowledge  same,  we  are, 
very  truly  yours,  Bobert  B.  Dixon  &  Co." 

Receiving  no  answer,  on  March  16,  1904, 
he  wrote  as  follows: 

"Easton,  Md.  March  16th,  1904.  Mr.  J. 
Edward  Duker,  Baltimore,  Md.-^Dear  Sir: 
Please  advise  us  by  return  mall  If  onr  offer 
to  you  on  Inmber  was  satisfactory,  as  we 
want  to  know  about  booking  the  order,  and 
<yblige,  Yonrs  very  truly,  Bobert  B.  Dixon  & 
Co. 

"Baltimore,  March  ITtb,  1904.  Mess.  Bob- 
ert B.  Dixon  &  Co.,  Easton,  Md. — Gentle- 
men: We  have  yours  of  the  16th  in  refer- 
ence to  yonr  letter  of  tiie  lltb  Inst  We  have 
been  receiving  a  discount  of  2  per  cent  for 
cash,  but  as  we  did  not  mention  that  wUl 
waive  that  bat  yon  did  not  state  in  yonr 
letter  'subject  to  usual  wharfage  and  in- 
spectloa  charges'  which  writer  mentioned 
to  yoo.  With  that  exception  the  booking  of 
onr  oriet  regarding  time  of  delivery  and 
price  Is  correct  Very  truly  yours,  J.  H. 
Duker  Box  Co.    J.  Edward  Doker,  President 


"Easton,  Md.  March  19th,  1904.  Mess.  J. 
H.  Duker  Box  Co.,  Baltimore,  Md. — Gentle- 
men: We  are  In  receipt  of  ypur  favor  of  the 
17th  Inst,  wherein  yon  accept  our  offer  as 
per  our  letter  to  you  of  the  Uth  Inst,  and 
yon  state  In  your  letter  that  the  lumber  will 
be  subject  to  usual  wharfage  and  Inspection 
charges.  Of  course,  we  knew  this  in  case  of 
an  inspection,  but  we  do  not  think  you  will 
require  this.  Of  course,  any  lumber  that 
does  not  come  according  to  order,  then  an 
inspection  will  be  in  order,  but  as  we  ex- 
pect to  ship  a  great  deal  of  this  Inmber  to 
yon  in  cars  direct  from  onr  station  in  Vir- 
ginia, we  think  that  we  can  pnt  it  to  you  In 
good  shape  this  way,  and  w«  wonid  like  to 
know  the  point  yon  desire-  it  consigned  to, 
so  we  will  have  no  trouble  on  this  scoito. 
Thanking  yon,  and  trusting  that  our  business 
relations  will  be  mutually  profitable  and 
Batlsfaetory,  we  are  very  truly  yours,  Robert 
B.  Dixon  &  Co. 

"Baltimore,  Md.,  March  2l8t,  1904.  Mess. 
Robert  B.  Dixon  &  Company,  Easton,  Md. — 
G«ntlemen:  We  have  yours  of  the  19tb  Inst 
regarding  inspection.  Wish  to  say  that  It 
will  be  necessary  in  order  to  determine  quan- 
tity of  lumber  received,  and  number  of  feet 
of  mill  culls,  if  any.  As  the  price  of  mill 
calls  Is  $2.00  per  thonsand  less  than  box 
there  might  be  a  doubt  in  your  mind  if  we 
did  not  have  inspection  made  by  a  disinter- 
ested person.  Inspectors  are  appointed,  li- 
censed and  fees  fixed  by  onr  'Lnmber  Ex- 
change' and  are  therefore  disinterested.  Oar 
shipping  point  by  rail  is  'City  Block,  Poin- 
sylvanla  Railroad.'  If  City  Block  is  omitted 
when  consigning  car  there  would  be  a  charge 
of  $.3.00  for  transfer  to  that  point  which 
would  fall  apon  yoo.  Very  truly  yours,  3. 
H.  Duker  Box  Co." 

It  was  proved  that  this  letter  of  March 
21,  1004,  was  the  last  letter  passing  between 
the  parties  relative  to  the  contract  On  May 
24,  1904,  the  following  letter  passed: 

"Easton,  Md.  May  24th,  1904.  Mess.  J. 
H.  Duker  Box  Co.,  Baltimore,  Md.— Cattle- 
men: Referring  to  our  conversation  witli 
yon  over  the  phone  yesterday,  we  enclose 
you  herewith  all  the  correspondence  relative 
to  order  for  400,000  feet  of  box  boards.  We 
think  it  Is  clear  as  daylight  that  you  have 
given  the  order  and  we  have  accepted  it  and 
we  know  of  no  letter  wherein  we  have  omit- 
ted to  answer  that  has  any  bearing  in  the 
ease  wbatever.  Please  let  us  hear  from  you 
and  oblige.  Yours  very  troly,  Robert  B. 
Dixon  ft  Co. 

"Baltimore,  June  2nd.  1904.  Mess.  Robert 
B.  Dixon  &  Company,  Easton,  Md. — Gentle- 
men: In  reply  to  yours  of  May  24th  wish 
to  say,  fts  you  did  not  answer  ours  of  March 
2l8t  we  came  to  the  conclusion  that  the 
charge  for  Inspection  did  not  meet  with  your 
approval,  and  that  you  had  sncceeded  in  ob- 
taining a  better  price  from  some  one  else, 
and  therefore  ignored  the  letter.  We  did  not 
consider  then  that  yoa  had  an  (vdei^^Ar^do 
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■w  now  cooBtdn  jon  have.  Very  truly 
yonn,  J.  H.  Duker  Bor  Oo." 

This  alleged  contract  waa  tamed  over  to 
Taliaferro  &  Co.  of  Virginia,  Lnmber  Dealers, 
fay  Robert  B.  Dixon  &  Co.  Taliaferro  ft  Co. 
wrote  to  J.  H.  Duker  Box  Company,  advising 
It  of  Bald  transfer  and  signifying  their  read- 
iness to  ship  lumber  but  receiving  no  reply 
wrote  again  to  J.  H.  Daker  Box  Company, 
and  received  tbe  following  letter: 

"Baltimore,  Md.  June  2,  1904.  Mess.  Tal- 
iaferro &  Co.,  Richmond,  Va. — Oentlemen: 
Replying  to  yours  of  May  30th  wish  to  say 
that  Mesa.  Robert  B.  Dixon  ft  Go.  not  having 
answered  our  last  letter  to  tbem,  we  came 
to  tbe  conclusion  that  they  did  not  Intend  to 
book  our  order  for  the  4-4  Va.  edge  Box,  to 
be  6*  ft,  8  ft.,  and  0  ft  wide,  and,  the  4-4  x  10 
ft  and  12  ft.  Va.  Box.  We  do  not  Intend  to 
receive  any  shipment  from  them  and  have  bo 
Informed  them.  Very  truly  yours,  J.  H.  Dak- 
er Box  Co." 

These  are  all  of  the  letters  passing  between 
Dixon  ft  Co.  and  the  Duker  Box  Company, 
bearing  upon  the  contract  It  farther  ap- 
pears from  the  testimony  of  the  witness 
Fountain,  that  not  only  waa  tbe  fact  that 
tiie  appellee  had  transferred  the  performance 
of  this  alleged  contract  to  Taliaferro  ft  Co. 
of  Richmond,  Va.  unknown  to  the  appellant 
Imt  further,  the  ondlsputed  testimony  of 
Mr.  Fountain  clearly  shows  that  he  never  ob- 
tained the  consent  of  the  appellant  to  such 
transfer.  Tbe  undisputed  testimony  is  to  the 
effect  that  not  only  did.  the  appellant  not 
know  that  this  contract  had  been  transferred, 
nor  had  tbeiy  ever  heard  of  the  firm  of  Talia- 
ferro ft  Co.  Two  questions  are  presented: 
First  Was  there  a  contract  between  the  par- 
ties? At  tbe  close  of  the  appellee's  case,  the 
appellant  offered  tbe  following  prayer:  The 
defendant  prays  the  court  to  tostract  the 
Jnry  that  there  is  no  legally  sufficient  evi- 
dence In  this  case  to  establish  any  liability 
on  tbe  defendant  under  the  contract  sued 
npon,  and  therefore  their  verdict  must  be 
for  the  defendant;  which  prayer  the  court 
below  refused.  As  this  prayer  raises  the 
question  npon  which  this  case  must  be  de- 
cided, viz.,  whether  there  ever  was  a  contract 
between  the  parties  arising  out  of  the  cor- 
respondence between  tbem  we  will  have  to  re- 
fer to  the  letters  which  we  have  heretofore 
■et  out  In  fall. 

The  letter  of  March  17th  from  appellant 
contains  this  language:  "Subject  to  usual 
wharfage  and  inspection  charges,"  which 
writer  mentioned  to  you.  This  was  something 
different  from  those  preceding,  and  required 
acquiescence  on  the  part  of  the  appellee. 
Their  reply  to  this,  in  their  letter  of  March 
19th,  Is  as  follows :  "We  are  in  receipt  of  your 
favor  of  the  17th  Inst,  wherein  you  accept  our 
offer  as  per  our  letter  to  you  of  the  11th  Inst, 
and  you  state  In  your  letter  that  the  lumber 
will  be  subject  to  usual  wharfage  and  in- 
spection charges.  Of  course  we  knew  this  In 
case  of  Inspection,  but  we  do  not  think  yoa 


will  require  tlila  Of  course  any  lumber  that 
does  not  come  according  to  order,  then  an  In- 
spection will  be  in  order,"  etc.  Now  can  It 
be  contended  that  Dixon  &  Co.  agreed  by  this 
answer  to  wharfage  and  inspection  charges? 
and  unless  they  did  there  was  no  contract 
By  their  letter  of  March  19th,  they  say  In 
substance  that  they  do  not  consider  that  an 
inspection  charge  will  be  necessary,  and  in  no 
part  of  their  letter  do  they  mention  anything 
about  the  charge,  If  any,  for  wharfage.  These 
charges  might  or  they  might  not  become  very 
practical  questions  in  their  settlements.  Then 
on  the  21st  the  appellant  wrote  to  appellee 
and  told  them  that  an  inspection  would  be 
necessary,  and  farther  states  as  follows: 
"Our  shipping  point  by  rail  is  City  Block, 
Pennsylvania  Railroad,  if  City  Block  is  omit- 
ted when  consigning  car,  there  will  be  a 
chai^  of  $3.00  for  transfer  to  that  point 
which  will  fall  on  you."  It  will  be  seen  that 
here  are  two  very  material  additions  by  way 
of  charges — one  absolutely  certain,  and  the 
other  contingent — to  which  the  appellee  never 
replied,  and  yet  tbe  appellee  contends  that 
there  had  been  consummated  a  contract  be- 
tween the  parties.  We  think  not;  for  It  no- 
where appears  that  tbe  Inspection  and  wharf- 
age charges  actual  or  prospective  were  ever 
accepted  by  the  appellant  company.  In  point 
of  fact  this  series  of  letters  consisted  of  prop- 
ositions and  counter  propositions,  and  no- 
where brought  the  parties  to  a  distinct  and 
definite  conclusion.  Various  terms  were  sug- 
gested, but  the  minds  of  tbe  parties  ultimate- 
ly never  met;  for  it  nowhere  appears  that 
the  appellee  agreed  to  stand  the  inspection 
and  wharfage  charges,  nor  the  additional 
charge  of  $3  for  transfer.  So  that  with  no 
distinct  agreement  as  to  the  Inspection, 
wharfage  charges,  and  transfer  charge,  it  is 
impossible  to  conclude  that  there  was  definite 
agreement  evidenced  by  these  letters,  or  any 
other  evidence  In  the  record.  In  the  case  of 
Hand  v.  Evans  Marble  Company,  88  Md.  229, 
40  Ati.  899,  this  court  held  "that  when  ne- 
gotiations between  parties  looking  to  the  for- 
mation of  a  contract  take  place  by  corres- 
pondence, many  letters  being  exchanged,  and 
at  a  certain  point  an  agreement  seems  to 
have  been  reached,  still  such  an  agreement 
will  not  be  held  to  constitute  a  final  contract 
when  the  succeeding  letters  between  them 
show  that  they  did  not  intend  to  abide  by 
such  terms  as  a  complete  expression  of  their 
Intention."  If  there  had  been  a  final  agree- 
ment reached  between  tbe  parties  which  di- 
rectly contemplated,  and  resulted  in,  any  ob- 
ligation, and  without  tbe  concurrence  of  the 
two  elements  of  agreement  and  obligation,  no 
legal  contract  can  exist  Why  did  Duker  Box 
Company  write  on  March  17th  to  Dixon  ft 
Co.  in  this  language:  "But  you  did  not  state 
In  your  letter,  subject  to  usual  wharfage  and 
Inspection  charges  which  writer  mentioned  to 
you."  To  the  same  effect  Is  the  case  of  Winn 
V.  Bull,  7  Law  Reports,  Chancory  Division, 

p.  28.    It  follows  from  what  m*ftKm^p$tA 

uigiiizea  Dy  vjvTVJVTvT 


6U 


66  ATLANTIC  REPORTBB. 


(M«. 


tbat  the  appellants  first  prayor  sbonld  have 
been  granted.  The  judgment  of  the  lower 
oonrt  will  therefore  be  reversed,  and,  as  the 
appellee  cannot  recover,  no  new  trial  will 
be  awarded. 

Judgment  reversed,  without  a  new  trial, 
with  costs  to  the  appellant  above  and  below. 


a06  Hd.  17) 

DULANT  V.  FIDEIilTY  ft  OASUAI/rT  (30. 
OF  NEW  YORK. 

(Court  of   Appeals    of    Maryland.     April    26, 
1907.) 

1.  Insubancb— Waiver— FowEBB  ov  Agents 
Rbsfectino  Waives  —  Effect  or  Fbovi- 

8ION8  or  POLICT. 

The  provision  in  an  insurance  policy  that 
no  agent  has  power  to  change  it  or  waive  any  of 
its  terms  relates  to  the  provisions  of  the  con- 
tract itself  after  it  has  gone  into  effect,  but 
does  not  ap^ly  to  the  conditions  which  relate 
to  the  inception  of  the  contract,  when  the  agent 
has  delivered  the  policy  and  received  the  pre- 
miums With  full  knowledge  of  the  actual  situa- 
tion. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  28,  Insurance,  §  9o2.] 

2.  Same  — Actions  — ADuisaiBUJTT  or  Evi- 
dence. 

In  an  action  on  an  insurance  policy,  it  was 
not  error  to  reject  a  letter  from  the  company's 
manager,  received  by  the  plaintiff's  counsel,  re- 
questing a  conference  in  reference  to  the  claim, 
where  the  conferences  between  the  representa- 
tives of  the  parties  did  not  result  in  an  adjust- 
ment or  compromise. 

3.  Same— Waiver— Tike  BEroBX  Action  cut 
BE  Maintained. 

A  policy  inguring  against  accident  and  dis- 
ease provided  tbat  legal  proceedings  for  re- 
covery hereunder  may  not  be  brought  before 
the  expiration  of  three  months  from  date  of  fil- 
ing final  proofs.  *  *  •"  Insured  filed  a  claim 
for  injury  occasioned  by  a  hernia,  the  result 
of  an  accident.  Held,  that  the  company  by  re- 
fusing to  treat  the  hernia  as  an.  accident,  but 
Insisting  that  it  should  be  treated  as  a  disease, 
and  made  subject  to  the  limitation  attached  by 
the  policy  to  disability  arising  from  that  cause, 
waived  the  provision  as  to  the  time  before  bring- 
ing suit,  and  an  action  brought  before  the  time 
specified  was  not  premature. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
VOL  28,  Insurance,  {  1551.] 

4.  Same — Oontract— Oonstbtjction. 

A  policy  insuring  against  diseases  provided 
for  a  weekly  indemnity  for  the  period  an  as- 
sured "should  be  necessarily  confined  to  the 
house."  Held,  that  the  clause,  in  the  case  of  a 
person  talcing  treatment  for  tuberculosis,  meant 
confined  to  any  part  of  the  house,  either  in- 
side or  upon  the  porches  attached  to  it  on  the 
outside. 

5.  Samb— Avoidance  ov  Poliot  fob  Bbeach 
OF  Wabbantt— Matebialitt  of  Misbepbe- 
SENTATiONS — Question  of  Fact. 

Whether  the  failure  of  an  insured  to  men- 
tion in  bis  application  that  he  had,  within  the 
prescribed  period,  received  medical  attention, 
constituted  a  breach  of  warranty  material  to  the 
risk  insured,  is  ordinarily  a  question  for  the 
jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Die. 
vol.  28,  Insurance,  {  1738.] 

Appeal  from  Superior  Court  of  Baltimore 
City;  Henry  Stockbrldge,  Judge. 

Action  by  R.  Gordon  Dulany  against  the 
Fidelity  ft  Casualty  Company  of  New  York. 


From   a   Judgment   for  defendant,   plaintiff 
appeals.    Reversed,  and  new  trial  granted. 

Argued  before  BOYD,  PEARCB,  BURKE, 
SCHMUCKER,  and  ROGERS,  JJ. 

George  T.  Mister  and  Bernard  Carter,  tax 
appellant    Vernon  Cook,  for  appellee. 

SCHMUCKER,  J.  This  is  an  appeal  from 
a  judgment  of  the  superior  court  of  Balti- 
more city  in  favor  of  the  appellee,  as  de- 
fendant below.  In  a  soit  on  one  of  Its  disa- 
bility policies.  The  policy,  of  which  a  copy 
appears  in  the  record,  insures  the  appellant, 
to  whom  It  was  issued,  against  disability  or 
death  resulting  from  accident,  and  also 
against  disability  resulting  from  disease.  By 
the  terms  of  the  policy  the  appellant  was  en- 
titled to  receive  from  the  company  |25  per 
week  during  a  disability  resulting  from  ac- 
cident, which  totally  prevented  blm  from  at- 
tending to  any  of  the  duties  of  his  occupa- 
tion ;  but  to  an  amount  not  exceeding  $5,000. 
If  the  injuries  causing  the  disability  were 
received  by  the  assured  while  riding  on  an 
elevator  or  as  a  passenger  In  a  public  con- 
veyance propelled  by  steam,  compressed  air, 
electricity,  or  cable,  or  in  consequence  of  the 
burning  of  a  building  while  he  was  In  It,  be 
was  entitled  to  receive  $50  per  week  dur- 
ing total  disability,  but  to  an  amount  not  ex- 
ceeding $10,000.  If  tlie  injuries  so  received 
by  the  assured  resulted  In  only  partial  dis- 
ability, he  was  entitled  to  receive  during  such 
disability,  for  a  period  not  exceeding  26 
weeks,  "a  sum  to  be  determined  by  the  com- 
pany, but  not  less  than  twenty  five  per  cent 
nor  greater  than  seventy  five  per  cent  of 
the  weekly  indemnity  before  specified  de- 
pending upon  the  extent  of  the  disability." 
The  policy  further  provided  that,  "if  the  as- 
sured shall  suffer  from  bodily  disease  or  Ill- 
ness not  hereinafter  excepted  and  such  dis- 
ease or  illness  shall  wholly  disable  and  pre- 
vent the  assured  from  performing  any  and 
every  kind  of  duty  pertaining  to  bis  business 
or  occupation,  the  company  will  pay  to  him 
twenty  five  dollars  ($25)  a  week  for  the  pe- 
riod of  such  disability  during  which  he  shall 
be  necessarily  confined  to  the  house;  any 
disability  of  less  than  seven  consecutive  days 
or  in  excess  of  fifty  two  weeks  is  not  cov- 
ered." Other  provisions  of  the  policy,  jtertl- 
nent  to  the  present  case,  required  prompt 
written  notice  to  be  given  to  the  company  at 
New  York  City  of  any  disability  for  which 
a  claim  was  to  be  made,  with  full  particulars 
and  the  name  and  address  of  the  assured, 
and  affirmative  proof  of  the  duration  of  the 
disability  to  be  furnished,  within  two  months 
after  its  termination,  to  the  company.  It 
was  also  provided  In  the  policy  that  "legal 
proceedings  for  recovery  hereunder  may  not 
be  brought  before  the  expiry  of  three  months 
from  date  of  filing  final  proofs  at  the 
company's  home  office,  nor  brought  at  all 
unless  begun  within  six  months  from  time 
of  •  •  •  the  termination  of  disability.'' 
It   was   further  provld^^^^t^^g,^«,t 
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brought  In  accordance  with  the  foregoing  pro- 
vlslons  would  he  forfeited  to  the  company. 
The  policy  also  provided  that  an  agent  had 
no  authority  to  change  It  or  waive  any  of 
Its  provisions,  and  that  no  notice  to  any 
agent  or  knowledge  of  his  or  of  any  other 
person  should  be  held  to  effect  a  waiver  or 
change  In  the  contract  or  any  part  of  It,  and 
specified  that  the  only  method  In  which  a 
change  In  the  policy  or  a  waiver  of  any  of  Its 
provisions  could  be  made  was  by  an  indorse- 
ment thereon  signed  by  the  oflScers  of  the 
company.  Attached  to  the  policy  is  a  series 
of  Interrogatories  and  answers  thereto  made 
by  the  assured,  designated  a  "Schedule  of 
Warranties,"  on  which  appears  the  follow- 
ing statement,  designated  "O":  "I  have  not 
been  disabled,  nor  have  I  received  medical 
or  surgical  attention  during  the  past  seven 
years,   except  as  follows:    None." 

The  appellant  testified  that  he  took  out  the 
policy  through  the  defendant's  agent,  Mr. 
Harrison,  who  approached  him  about  It,  and 
he  took  his  word  for  the  policy.  The  record 
also  contains  evidence  tending  to  show  that  on 
January  2,  1905,  the  appellant  had  a  slight 
accident  In  bis  automobile,  which  skidded  on 
a  wet  pavement  and  struck  the  curb  stone 
and  Jolted  him,  but  he  was  not  thrown  out, 
and  "he  did  not  feel  any  effects"  from  that 
accident  Two  days  thereafter,  as  he  was 
getting  off  a  trolley  car  at  the  comer  of  Cal- 
vert and  Pleasant  streets,  in  Baltimore,  the 
motorman  started  forward,  and  he  was 
thrown  from  the  car  and  his  body  received 
a  severe  twist  He  walked  up  the  bill  on 
Pleasant  street  toward  his  office,  and,  as  he 
was  nearing  the  top  of  the  bill,  he  felt  very 
severe  pains  on  his  left  side  such  as  he  had 
never  had  before  in  his  life.  As  soon  as  he 
reached  his  office  on  Charles  street  he  ex- 
amined himself,  and  foimd  a  swelling  at  the 
base  of  his  abdomen  about  the  size  of  an 
English  walnut  which  pained  him  very  bad- 
ly. He  then  went  to  see  Dr.  Thomas,  who 
said  It  was  a  rupture,  and  sent  him  to  Dr. 
Finney,  who  examined  him  and  advised  an 
operation,  and  he  went  to  the  Union  Protest- 
ant Infirmary  to  be  operated  upon.  He  there 
underwent  another  examination  by  Dr.  Fin- 
ney, assisted  by  the  house  surgeon,  at  which 
it  was  discovered  that  be  had  acute  pulmo- 
nary tuberculosis  of  recent  development  but 
be  was  operated  on  for  the  hernia  and  was 
thereby  confined  to  the  hospital  for  a  little 
over  three  weeks.  He  then  promptly,  before 
he  had  entirely  recovered  from  the  operation, 
went  under  his  physician's  advice,  to  a  san- 
itarium in  the  Adirondacks  to  be  treated  for 
the  tuberculosis.  He  remained  under  treat- 
ment In  the  Adirondacks,  and  neighboring  re- 
gions resorted  to  by  consumptive  patients  for 
that  purpose,  until  Novemi)er  17th,  when  he 
returned  to  Baltimore,  and  again  took  up  his 
business.  About  the  middle  of  April  he  paid 
one  short  visit  to  Baltimore,  but  promptly  re- 
turned on  his  physician's  positive  advice  to 
the  Adirondacks.    During  the  first  month  of 


bis  treatment  he  remained  in  the  house  or 
on  its  porch,  where  he  was  required  to  re- 
main In  order  to  be  in  the  open  air  as  much 
as  possible.  He  took  his  exercise  on  the 
porch,  and  he  testified  that  be  did  not  think 
that  he  went  off  of  it  more  than  three  times 
in  that  month,  and  then  only  to  go  to  see  his 
doctor.  He  also  described  his  method  of  liv- 
ing during  the  remainder  of  his  treatment  In 
that  region.  There  was  other  testimony 
tending  to  show  that  between  April  and  No- 
vember of  the  time  spent  by  the  appellant  in 
the  Adirondacks  he  was  never  sick  enough 
to  necessitate  his  staying  in  his  house.  Be- 
fore going  to  the  hospital,  the  appellant  saw- 
Mr.  Steele,  the  Baltimore  manager  of  the  ap- 
pellee company,  and  told  him  about  this 
claim,  and  that  he  could  not  tell  when  be 
ruptured  himself,  whether  It  was  from  the 
automobile  or  the  street  Car  accident  He 
also  told  Mr.  Steele,  after  be  bad  gotten  out 
of  the  hospital,  that  he  was  going  to  the 
Adirondacks,  when  Steele  said,  "The  policy 
was  not  good  for  that"  and  called  his  at- 
tention to  the  clause  In  It  restricting  the 
company's  liability  to  the  time  during  which 
he  was  closely  confined  to  the  house.  The 
appellant  filled  out  upon  one  of  the  com- 
pany's blanks  thereafter  sent  to  him  for  that 
purpose  by  Mr.  Steele  a  detailed  statement 
of  his  claim,  which,  with  the  attending  phy- 
sician's statement  was  sent  to  the  company 
on  Hay  1st,  with  a  request  to  be  advised  If  it 
was  not  complete,  and*  was  received  by  the 
company  without  protest  or  objection.  In 
that  claim  the  appellant  stated  that  he  had 
been  suffering  from  Illness  which  he  described 
as  "acute  pulmonary  tuberculosis  and  surgical 
operation  for  hernia  performed  by  Dr.  Fin- 
ney," and  also  gave  the  other  information 
called  for  by  the  company's  blank  on  which 
It  was  made  out  but  nothing  was  said  as 
to  the  cause  which  produced  the  hernia. 

The  appellant  on  cross-examination  stated 
that  for  five  or  six  years  he  had  a  clearing 
of  his  throat  and  during  one  winter  had  gone 
about  once  a  week  to  Dr.  Fleming  to  have 
his  throat  and  nostrils  sprayed  to  get  rid  of 
It  He  had  also  suffered  now  and  then  from 
a  cold  In  the  head,  and  had  had  the  grip 
over  three  or  four  years  before  the  trial,  for 
which  he  had  been  treated  by  Dr.  B.  B. 
Brown.  There  was  also  testimony  by  Dr. 
Thomas,  the  appellant's  family  physician, 
that  he  had  a  chronic  throat  condition  which 
Is  common  to  nine-tenths  of  the  people  In 
Baltimore^  where  what  is  known  as  a  "throat 
climate"  prevails,  and  that  medical  treatment 
is  not  ordinarily  resorted  to  for  that  trouble, 
but  that  the  appellant  was  rather  prone  to 
consulting  physicians. 

The  declaration  In  the  case  contains  three 
common  counts  In  assumpsit  and  two  spe- 
cial counts  on  the  policy,  one  for  the  injury 
received  on  the  street  car  resulting  In  the 
hernia,  and  the  other  for  the  disability  re- 
sulting from  tuberculosis.  To  this  declara*, 
tion  the  defendant  company  In  the  first  m^ 
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stance  filed  the  general  Issue  pleas,  and  sub- 
sequently, by  leave  of  court,  filed  a  special 
plea,  setting  up  an  alleged  breach  of  warran- 
ty on  the  part  of  the  plaintiff  In  falsely  mak- 
ing the  answer  to  the  clause  designated  "O," 
in  the  application  for  the  policy,  Inquiring 
i^hether  he  had  received  any  medical  or  sur- 
gical attention  during  the  seven  years  prior 
thereto.  To  this  plea  the  plaintiff  demurred, 
and  his  demurrer  was  overruled  and  he  Join- 
ed Issue  thereon. 

There  are  three  bills  of  exceptions  in  the 
record,  two  to  rulings  on  evidence,  and  the 
other  to  the  granting  of  the  defendant's  third 
prayer,  by  which  the  Jury  were  Instructed  to 
render  the  verdict  In  Its  favor  on  which  the 
judgment  appealed  from  was  entered. 

The  first  exception  was  to  the  court's  re- 
fusal to  allow  the  appellant,  when  on  the 
stand,  to  reply  to  a  question  asking  blm  to 
state  what  report  he  made  to  Mr.  Harrison 
or  to  the  company  In  answer  to  the  clause 
which  follows  the  letter  "O,"  In  the  applica- 
tion for  the  policy,  relating  to  the  surgical  or 
medical  attendance  during  the  past  seven 
years,  except  as  there  follows.  It  does  not 
appear  from  the  record  what  answer  the  wit- 
ness would  have  made  to  the  question,  nor  is 
there  any  statement  or  offer  of  what  the  plain- 
tiff proposed  to  prove  by  the  witness  in  that 
connection,  and  we  are  therefore  unable  to 
say  whether  the  plaintiff  was  injured  by  the 
court's  ruling.  Inasmuch,  however,  as  the 
question  was  a  proper,  one  and  the  case  must 
be  remanded  for  a  new  trial  for  error  In 
granting  the  defendant's  third  prayer,  we  will 
briefly  express  our  views  upon  the  admissi- 
bility of  statements  made  to  an  agent  of  an 
insurance  company  under  the  circumstances 
referred  to  In  the  question.  The  policy  before 
us  contains  the  usual  provision  that  no  agent 
has  power  to  change  It  or  waive  any  of  Its 
terms,  but  this  court  has  several  times  de- 
cided that  such  a  clause  must  be  construed 
to  relate  to  the  provisions  of  the  contract  it- 
self after  it  has  gone  into  effect,  and  not  to 
apply  to  the  conditions  which  relate  to  the 
inception  of  the  contract  when  it  appears  that 
the  agent  has  delivered  the  policy  and  re- 
ceived the  premiums  with  full  knowledge  of 
the  actual  situation.  Hartford  Fire  Ins.  Co. 
V.  Keating,  86  Md.  146,  38  AU.  29,  63  Am.  St 
Rep.  499;  Mailette  T.  British  Assur.  Co.,  91 
Md.  484,  46  Atl.  1005.  The  same  doctrine  has 
been  announced  by  the  United  States  Supreme 
Court  in  N.  J.  Mut  Life  Ins.  Co.  v.  Baker, 
94  U.  S.  610,  24  L.  Ed.  268.  and  Ins.  Co.  v. 
Mahone,  88  U.  S.  152,  22  L.  Ed.  593,  and  by 
many  of  the  courts  of  other  states  in  the 
cases  collected  under  note  5  on  page  943  of 
2  Ed.  of  A.  &  E.  Encycl.  of  Law.  If  the  ac- 
tual facts  were  explained  by  the  assured  to 
the  agent  of  the  company  through  whom  the 
policy  was  delivered  to  him  and  the  premium 
collected,  and  that  agent  undertook  to  deter- 
mine whether  the  facts  were  material  to  the 
risk  and  wrote  or  instructed  the  appellant  to 


write  the  answer  appearing  on  fbe  applica- 
tion, the  company  would  be  estopped  to  set 
up  those  facts  to  defeat  an  action  to  recover 
on  the  policy. 

The  second  exception  was  taken  to  the 
court's  refusal  to  admit  in  evidence  a  letter 
written  by  the  plaintiff's  attorney  to  the  com- 
pany's Baltimore  manager,  Mr.  Steele,  prior 
to  the  Institution  of  this  suit  In  reply  to  a 
letter  received  from  the  manager  to  whom 
the  claim  bad  been  referred  ij  the  company 
for  adjustment  The  plaintiff's  attorney,  on 
being  asked  by  the  court  for  what  purpose 
the  letter  was  offered,  replied:  "Only  for  the 
purpose  of  bringing  in  the  whole  chain  of 
correspondence,  and  to  show  that  a  personal 
Interview  was  requested  again  after  receiv- 
ing that;  and  I  want  to  offer  the  letter  follow- 
ing that  from  Mr.  Steele  asking  counsel  to 
have  another  conference  in  reference  to  this 
matter."  As  none  of  the  conferences  between 
the  representatives  of  the  parties  to  the  con- 
troversy resulted  in  its  adjustment  or  com- 
promise, we  see  no  reversible  error  in  reject- 
ing this  letter. 

At  the  close  of  the  case,  the  defendant  of- 
fered three  prayers,  of  which  the  first  and 
second  were  rejected  and  the  third  was  grant- 
ed, and  the  appellant  excepted  to  the  court's 
action  in  granting  it  The  third  prayer  Is  as 
follows:  "The  defendant  prays  the  court  to 
instruct  the  jury  the  plaintiff  has  offered  no 
evidence  legally  sufficient  to  entitle  him  to  re- 
cover in  this  case,  because  this  suit  so  far  as 
it  relates  to  the  plaintiff's  claim  on  account 
of  the  hernia,  was  prematurely  brought  and 
be  cannot  recover  on  account  of  the  tubercn- 
losis  because  there  Is  no  evidence  in  the  case 
legally  sufficient  to  show  that  said  tubercu- 
losis ever  necessarily  confined  him  to  the 
house,  and  that  by  the  uncontradicted  evi- 
dence in  this  case  it  appears  that  the  plaintiff 
within  seven  years  prior  to  the  issuance  of 
the  policy  on  which  this  suit  Is  brought  sever- 
al times  received  medical  attention,  and  was 
under  treatment  for  throat  trouble  for  nearly 
an  entire  winter,  as  described  by  tbe  plain- 
tiff himself  in  his  evidence,  that  there  was 
therefore  a  breach  of  the  warranty  recited 
in  tbe  policy,  and  this  breach  was  as  a  mat- 
ter of  law  material  to  the  risk  as  to  the 
clauses  of  the  policy  relating  to  Illness,  and 
that  therefore,  the  verdict  must  be  for  tbe 
defendant" 

This  prayer,  in  our  opinion,  should  not  have 
been  granted.  In  the  first  place,  the  suit  was 
not  prematurely  Instituted  In  so  far  as  It  refer- 
red to  the  hernia  claim.  The  company  through 
its  resident  manager,  Steele,  had  notified  the 
appellant  that  tbe  policy  did  not  cover  the 
disability  resulting  from  consumption.  It 
had,  also,  in  a  letter  appearing  in  the  record, 
addressed  to  the  appellant's  counsel  by  Mr. 
Steele  on  June  7, 1905,  after  the  company  had 
referred  the  claim  to  him  for  attention,  assert- 
ed that  its  liability  for  Injury  occasioned  by 
the  hernia  was  limited  to  the  time  the  ap- 
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pellant  was  confined  to  his  house  and  the 
hospital;  1.  e.,  from  Janaary  11th  to  Febm- 
ary  2d.  It  refused  to  treat  the  canae  of  the 
hernia  as  an  accident,  but  Insisted  that  It 
should  be  treated  as  a  disease  and  made  sub- 
ject to  the  limitation  attached  by  the  terms 
of  the  policy  to  disability  arising  from  that 
cause.  Now,  we  have  already  seen  that  the 
policy  limits  the  company's  liability  for  dis- 
ability from  disease  to  the  time  during  which 
the  assured  "shall  be  necessarily  confined  tft 
the  house>"  while  It  Imposes  no  audi  limita- 
tion upon  Its  liability  for  disability  arising 
from  accident  The  appellant  according  to 
his  testimony,  had  always  claimed  that  the 
hernia  was  produced  by  accident  and  the 
only  medical  testimony  In  the  record  on  this 
■object  Is  that  of  Dr.  Thomas,  who  said  that 
It  was  not  congenital  and  ascribed  It  to  the 
accident  In  alighting  from  the  trolley  car. 
Under  these  circumstances  we  think  that  the 
provision  of  the  policy  limiting  the  time  with- 
in which  suit  could  be  brought  thereon  was 
waived  by  the  company,  and  that  the  appel- 
lant did  not  sue  prematurely.  1  Cyc;  281, 
282;  FhUllps  t.  D.  8.  Benevolent  Soc.,  120 
Mich.  142,  79  N.  W.  1;  Balto.  Ins.  Oo.  r. 
Loney,  20  Md.  40. 

In  the  second  place  we  think  the  instruc- 
tion contained  in  the  prayer  that  there  was 
no  erldenoe  in  the  case  legally  sufficient  to 
show  that  the  tuberculosis  ever  necessarily 
oonflued  the  appellant  to  the  bouse  was  er- 
nmeoiis.  The  policy  imdoubtedly  in  plain 
language  limits  the  disability  from  disease 
provided  for  by  it  to  such  as  necessarily  con- 
lines  the  assured  to  the  house.  Under  the  re- 
peated decisions  of  this  court  the  policy  must 
like  other  contracts,  be  construed  according 
to  the  sense  and  meaning  of  the  language  In 
wliich  the  parties  have  seen  fit  to  express 
themselves,  and  they  must  abide  by  that  lan- 
(oage.  even  though  its  stiectlon  turn  out  to 
have  been  nnwise  or  nnfortunat&  A.  party 
seeing  to  secure  Insurance  against  a  certain 
contingency  must  pay  dne  regard  to  the  con- 
tents of  the  policy  offered  lilm.  and  select  one 
which  plainly  provides  for  the  risk  which  he 
seeks  to  cover.  At  tibe  same  time  particular 
expressions  found  In  a  policy  should  not  re- 
ceive a  rigid  interpretation  at  the  hands  of 
a  court  but  should  be  construed  in  reference 
to  their  context  and  In  such  manner  as  to 
give  due  effect  to  all  parts  of  the  Instrument 
The  expression  "confined  to  the  house"  In  the 
present  case  is  used  in  a  policy  which  upnt 
its  face  undertakes  for  a  consideration  to  in- 
sure against  disability  caused  by  diseases, 
not  therein  excepted  (and  consumption  does 
not  appear  by  the  record  to  be  excited),  for 
the  obvious  purpose  of  describing  the  duration 
of  the  period  for  which  the  insured,  when 
totally  disabled  by  disease  from  discharging 
the  duties  of  his  occupation,  shall  be  entitled 
to  draw  a  weekly  Indemnity.  That  purpose, 
we  think,  would  be  fully  gratified  by  constru- 
ing "confined  to  the  house"  to  mean  confined 


to  any  part  of  the  house,  either  inside  of  the 
doors  or  upon  the  porches  or  verandas  at- 
tached to  It  on  the  outside.  It  is  a  matter  of 
common  knowledge  that  the  most  approved 
modem  method  of  treating  all  diseases  of 
the  respiratory  organs  Involves  the  constant 
or  almost  c(Histant  exposure  of  the  patient 
to  outer  air.  Sometimes  this  result  is  at- 
tained by  locating  the  patient  Inside  of  the 
house  and  keeping  the  windows  open,  at  other 
times  it  Is  accompilshed  by  moving  the  couch 
or  chair  occupied  by  him  out  upon  the  porclL 
It  caimot  be  supposed  that  the  company, 
which  Is  fairly  chargeable  with  this  common 
knowledge,  meant  by  the  use  of  the  expres- 
sion under  consideration  to  indirectly  exclude 
from  the  benefits  of  its  policy  the  victims  of 
a  well-known  and  widely  prevalent  disease 
which  was  not  mentioned  In  the  list  of  ex- 
cepted diseases  contained  in  the  policy.  The 
plaintiff's  own  evidence,  if  believed  by  the 
Jury,  would  have  Justified  them  in  finding 
that  he  had  been  confined  to  the  house,  accord- 
ing to  the  construction  which  we  have  said 
should  be  given  to  the  policy,  during  part  of 
his  stay  in  the  Adirondacks. 

In  the  third  place,  the  granted  prayer  er- 
roneously instructed  the  Jury  as  matter  of 
law  that  the  failure  to  mention  in  the  appli- 
cation for  the  policy  the  fact  that  the  appli- 
cant had  at  different  times  within  the  pre- 
scribed period  received  medical  attention  for 
throat  trouble  constituted  a  breach  of  war- 
ranty material  to  the  risk  insured  against 
relating  to  illness.  Whatever  view  may  be 
held  In  other  Jurisdictions,  this  court  has  defi- 
nitely decided  that  the  materiality  of  repr»- 
sentatlons  made  in  an  application  for  a  policy 
of  Insurance  Is  ordinarily  a  question  for  the 
Jury.  Bankers'  Life  Ins.  Co.  v.  Miller,  100 
Md.  1,  69  AtL  116;  Md.  Casualty  Co.  t.  Gehr^ 
mann,  96  Md.  634,  64  AtL  678;  Mut  Ins.  Co. 
V.  Deale,  18  Md.  26,  79  Am.  Dec.  673.  In  Mil- 
ler's Case,  a  woman  who  was  suffering  from ' 
cancer  of  the  uterus  upon  whom  two  surgical 
operations  therefor  had  been  performed,  ob- 
tained a  policy  of  insurance  on  her  life  upon 
the  representatlMi  that  she  was  in  good 
health,  and  had  never  had  cancer  or  uterine 
disease  of  any  kind.  Within  six  months 
thereafter  the  cancer  proved  fatal  to  her. 
We  there  held  that  as  It  was  palpable  and 
manifest  frdm  the  uncontradicted  testimony, 
and  from  the  nature  of  the  representations 
themselves,  which  related  to  a  disease  having 
a  tendency  to  shorten  life,  that  they  were 
material  to  the  risk,  the  court  should  have 
so  instructed  the  Jury,  but  we  also  stated 
tliat  the  materiality  of  such  representations 
was  ordinarily  a  question  for  the  Jury.  The 
present  case  does  not  fail  within  the  class 
to  which  Mlller^s  Case  belonged,  as  here  tlie 
only  medical  testimony  appearing  in  the  rec- 
ord as  to  the  nature  of  the  assured's  throat 
trouble  tends  to  prove  that  it  was  trivial 
and  unimportant 

For  the  orror  in  granting  tlw  defendant's 
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tblrd  prayer,  tbe  judgment  appealed  from 
must  be  reversed  and  case  remanded  for  a 
new  trial. 

Judgment  reversed,  with  costs,  and  case 
remanded  for  a  new  trial. 


(106  Md.  600) 

CLARE  v.  CALLAHAN  et  al. 

(Coart   of   Appeals    of    Maryland.     April   26, 
1907.) 

1.  Depositions— FoBU  or  Pbocekdino. 

Code  Pub.  Gen.  Laws.  art.  35,  |S  16,  17, 
provide  for  the  taking  of  the  deposition  of  non- 
resident witnesses  in  actions  at  law  on  notice 
to  the  opposite  part]%  and  section  18  provides 
that  the  testimony  of  nonresident  parties  to  a 
cause  may  be  taken,  whether  in  their  own  be- 
half or  by  the  opposite  party,  "in  the  same  man- 
ner as  the  testimony  of  other  nonresident  wit- 
nesses; this  to  apply  to  courts  of  law  and  eq- 
uity." Beld,  that  the  depositions  of  nonresident 
witnesses  not  patties  may  be  taken  on  notice 
in  equity. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  16,  Depositions,  i§  34,  38.] 

2.  Same— Objections— Waiveb. 

Under  Code  Pub.  Gen.  Laws,  art  16,  {  241, 
providing  that  depositions  shall  remain  in  court 
10  days  subject  to  exception,  before  the  cause 
shall  be  taken  up  for  hearing,  unless,  by  agree- 
ment of  the  parties,  such  time  shall  be  waived, 
consent  of  the  taking  up  of  a  cause  before  the 
expiration  of  the  10  days  amounted  to  a  waiver. 

SEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
.  16,  Depositions,  g§  330-338.] 

3.  Trusts— Obai.  Tbust— Validity. 

Wliere  insured  in  a  mutual  benefit  certifi- 
cate caused  a  certain  person  to  be  made  the 
beneficiary,  on  an  understanding  with  her  that 
she  would  share  the  proceeds  with  plaintiff,  the 
fact  that  plaintiff  did  not  know  of  such  arrange- 
ment until  the  person  in  question  had  been  made 
the  beneficiary  did  not  defeat  a  trust  in  her 
favor. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  47,  Trusts,  fS  19,  45.] 

4.  Same. 

Where  insured  in  a  mutual  benefit  certifi- 
cate caused  a  certain  person  to  tie  made  the 
beneficiary,  and  after  her  desigrnation  it  was 
agreed  between  them  that  a  portion  of  the  pro- 
ceeds should  be  given  by  the  beneficiary  to 
plaintiff,  there  was  a  valid  trust,  notwithstand- 
mg  tliat  the  agreement  was  subsequent  to  the 
designation ;  insured  haying  had  the  right  to 
change  the  lieneficiary  at  any  time. 

Appeal  from  Circuit  Court  of  Baltimore 
City;    Henry   Stockbrldge,  Judge. 

Suit  by  Agnes  Dooley  Clai^  against  Edith 
B.  Callahan  and  another.  From  a  decree  in 
favor  of  defendants,  complainant  appeals. 
Reversed. 

Argued  before  BOTD,  PBARCB,  BURKE, 
SOHMUCKBR,  and  ROGERS,  JJ. 

Cbas.  Lee  Merrlken  and  J.  Kemp  Bartlett, 
for  appellant  Conway  W.  Sams,  for  ap- 
pellees. 

PEARCE,  3.  The  bill  In  this  case  was 
filed  by  the  appellant  against  the  appellees 
to  procure  an  accounting  from  one  of  the 
appellees,  Edith  B.  Callahan,  for  one-half  the 
proceeds  of  certain  benefit  certificates  re- 
ceived by  her,  and  for  an  injunction  against 
the  said  Edith  B.  Callahan,  and  tbe  other  ap- 


pellee, Edward  J.  Callahan,  her  hosband,  re- 
straining them  from  conveying  away  or  dis- 
posing of  a  certain  house  and  lot  in  Balti- 
more, alleged  to  have  been  purchased  by  tbe 
said  Edith  B.  Callahan  partly  with  a  portion 
of  the  proceeds  of  said  certificates,  and  to  be 
the  only  tangible  property  owned  by  her.  It 
appears  in  the  evidence  that  the  plaintiff, 
when  about  12  years  of  age,  was  taken  into 
the  family  of  Col.  Charles  W.  Rapbun,  of 
Baltimore,  a  relative  on  her  mother's  side; 
that  she  resided  there  until  his  death.  In 
February,  1903,  when  she  was  about  19  years 
of  age,  being  maintained  and  cared  for  by 
him  as  if  she  were  his  child ;  and  that  he  al- 
ways expressed  and  evinced  a  strong  affectlcMt 
for  her.  Col.  Rapbun  was  at  the  time  of  hia 
death  an  official  in  tbe  office  of  the  collector 
of  the  port  of  Baltimore,  and  was  a  man  of 
small  means,  but  held  a  benefit  certificate 
for  $2,000  In  the  Ancient  Order  of  United 
Workmen,  and  another  for  $3,000  In  the  Im- 
proved Order  of  Heptasophs;  both  payable 
at  his  death.  These  certificates  were  origin- 
ally payable  to  his  second  wife,  Estelle  V. 
Rapbun,  from  whom  he  was  separated  abont 
six  months  before  his  death;  she  having  filed 
a  bill  for  divorce,  which  was  pending  when 
he  died.  After  this  separation,  on  June  5, 
1902,  he  surrendered  the  original  certificates, 
and  new  certificates  were  Issued,  In  which 
Mrs.  Callahan  was  by  his  direction  named  as 
the  beneficiary.  Col.  Rapbun  had  three  chil- 
dren, one  daughter,  Mrs.  Callahan,  by  his 
first  wife,  who  was  married  In  1899,  and 
thereafter  did  not  live  with  her  father,  and 
two  sons,  one  of  whom  resided  In  Chicago, 
and  the  other  was  under  21  and  lived  at 
home.  The  bill  alleged  that,  about  the  time 
of  the  separation.  Col.  Rapbun  declared  his 
Intention  to  have  his  said  daughter  and  the 
plaintiff  substituted  ag  Joint  beneficiaries  un- 
der said  benefit  certificates,  so  that  the  pro- 
ceeds thereof  upon  his  death  should  be  paid 
to  them  In  equal  shares,  but  found  that  this 
could  not  be  done,  because,  under  the  rules 
t>f  said  associations,  only  blood  relatives  of 
members  could  be  made  beneficiaries ;  and 
that  thereupon,  after  consulting  bis  daughter, 
and  obtaining  from  her  a  solemn  promise 
that  the  proceeds  of  said  certificates  should 
be  equally  divided  between  herself  and  the 
plaintiff  when  paid,  he  caused  his  said  daugh- 
ter to  be  made  the  beneficiary  of  said  certif- 
icates in  the  place  of  his  wife,  upon  the  ex- 
press trust  and  condition  that  said  daughter 
should  share  said  proceeds  equally  with  the 
plaintiff;  and  that  said  trust  was  accepted 
by  his  daughter  upon  sudi  condition.  Soon 
after  Col.  Raphun's  death,  his  wife  brought 
a  suit  In  replevin  against  Mrs.  Callahan,  and 
also  an  action  of  slander,  and  claimed  to  be 
entitled  to  the  proceeds  of  said  benefit  cer- 
tificates. In  May,  1904,  while  these  litigated 
matters  were  pending.  Including  Interpleader 
proceedings  l)etween  Mrs.  Rapbun  and  Mrs. 
Callahiin  as  to  their  respective  rights  to  the 
proceeds  of  said  benefit  certificates.  Mrs.  Cal- 
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lahan,  as  the  bill  alleges,  without  the  knowl- 
edge or  consent  of  the  plaintiff,  compromised 
all  the  pending  litigations  between  her  step- 
mother and  herself  by  payment  to  her,  out 
of  the  proceeds  of  said  benefit  certificates,  of 
the  sum  of  $1,500,  and  the  payment  of  cer- 
tain costs  and  expenses  attending  said  litiga- 
tions, amounting  to  $774.91,  and  leaving  a 
net  amount  coming  to  her  from  said  certifi- 
cates of  $2,725.09.  The  defendants  answered 
the  plaintiff's  bill,  denying  all  the  material 
allegations,  and  specifically  denying  that  any 
promise  was  ever  made  by  Mrs.  Callahan  to 
pay  any  part  of  the  proceeds  of  said  certif- 
icates to  the  plaintiff,  or  that  the  name  of 
Mrs.  Callahan  was  substituted  as  beneficiary 
therein  npon  any  trust  or  condition  whatever; 
denying  that  she  accepted  any  trust  whatever, 
and  allying  (under  oath)  that  she  could  not 
have  done  so,  because  she  was  not  aware  un- 
til after  her  father's  death  that  she  was 
named  as  beneficiary  In  said  certificates. 
The  answer  admitted  the  compromise  above 
mentioned,  but  alleged  that  It  was  made  with 
plaintiff's  knowledge,  and  alleged  that  the 
plaintiff  was  largely  the  cause  of  the  slander 
suit  mentioned.  Testimony  was  taken  by 
both  parties,  and  after  hearing  and  argument, 
the  court,  being  of  opinion  that  no  valid 
trust  was  created  by  Col.  Raphun  In  the  said 
benefit  certificates,  the  plaintiff's  bill  was  dis- 
missed, and  this  appeal  Is  taken  from  that 
decree. 

Before  considering  the  principal  question 
In  the  case,  we  will  advert  to  the  exclusion 
of  certain  testimony  which  was  offered  by  the 
plaintiff.  The  depositions  of  Mr.  and  Mrs. 
Stiles,  residents  of  West  Virginia,  and  of  Mrs. 
Dooley,  the  mother  of  plaintiff,  a  resident 
of  Virginia,  were  taken  before  a  notary  of 
those  respective  states  in  the  manner  provid- 
ed by  section  17  of  article  35  of  the  Maryland 
Code  of  Public  General  Laws  after  five 
days'  notice  to  the  opposite  party.  When  It 
was  proposed  to  read  these  depositions,  the 
defoidants  objected,  and  on  their  motion  the 
depositions  were  excluded  or  suppressed. 
The  principal  objection  made  was  that  this 
method  of  taking  the  testimony  of  nonresi- 
dent witnesses,  not  parties  to  the  cause,  is 
only  available  In  courts  of  law,  and  that  the 
only  method  of  taking  the  testimony  of  such 
nonresident  witnesses.  In  courts  of  equity,  is 
under  a  commission  issued  from  the  court  un- 
der Its  own  rules;  but  It  was  also  contended 
that  as  section  241  of  article  16  requires  evi- 
dence taken  and  returned  to  be  opened  by 
the  clerk,  and  to  remain  in  court  ten  days, 
subject  to  exception,  before  the  cause  shall 
be  taken  up  for  hearing,  unless,  by  agreement 
of  the  parties,  such  time  shall  be  waived,  and 
as  In  this  case  the  testimony  had  only  laid 
In  court  five  days,  and  there  was  no  waiver 
of  time  when  the  cause  was  taken  up  for 
hearing,  the  d^Kwitions  were  properly  ex- 
cluded. Sections  16  and  17  of  article  36 
should  be  read  together,  and  so  read,  un- 
qualified by  any  other  provision  of  law  in 


pari  materia,  section  17  must  be  regarded  as 
applying  only  to  the  courts  mentioned  in 
section  16 — that  is,  courts  of  law — ^notwith- 
standing the  broader  language  of  section  17. 
In  Goodman  v.  Wlneland,  61  Md.  456,  it  was 
held  that  the  provisions  of  section  16,  were 
not  applicable  to  nonresident  parties,  except 
In  the  discretion  of  the  court  upon  satis- 
factory proof  of  permanent  inability  to  at- 
tend the  court  in  person.  But  section  18  of 
article  36  (Chapter  399,  p.  1004,  Laws  1898) 
provides  that  "the  testimony  of  nonresident 
parties  to  a  cause,  may  be  taken,  whether  in 
their  own  behalf  or  by  the  opposite  party,  In 
the  same  manner  as  the  testimony  of  ottier 
nonresident  witnesses ;  this  to  apply  to  courts 
of  law  and  equity,  and  to  proceedings  be- 
fore magistrates."  The  defendants  contend 
that,  as  these  witnesses  are  not  parties,  that 
section  cannot  affect  the  question;  but  we 
cannot  agree  to  tbia  If  that  were  the  case, 
nonresident  parties  would  be  put  In  a  better 
position  than  other  nonresident  witnesses, 
and  this  can  hardly  be  supposed  to  have  been 
the  purpose  of  the  lawmakers.  We  think 
the  purpose  was  to  do  away  with  all  discrimi- 
nation, in  this  respect,  between  nonresident 
parties,  and  other  nonresident  witnesses,  and 
also  to  permit  the  taking  of  the  testimony  of 
any  witnesses  in  courts  of  equity,  as  well  as 
in  courts  of  law,  under  any  method  open  to 
nonresident  witnesses  not  parties  to  the 
cause.  The  words  used  in  section  18,  "in  the 
same  manner  as  the  testimony  of  other  non- 
resident witnesses,"  must  be  taken  not  only 
to  mean  tliat  parties  are  to  have  the  same 
privileges  as  other  witnesses,  but  also  that 
other  witnesses  are  to  have  the  same  privi- 
leges as  parties,  both  in  courts  of  law  and 
equity.  Nor  do  we  think  the  fact  that  these 
depositions  had  not  laid  In  court  ten  days 
warranted  their  exclusion.  The  law  does 
not  forbid  reading  the  depositions  In  such 
case.  It  forbids  that  the  case  be  taken  up 
for  hearing  without  a  waiver  of  such  time. 
The  proper  course  was  to  object  to  the  taking 
up  of  the  case,  and  consent  to  take  it  up 
should  be  held  to  operate  fiB  an  implied 
waiver  of  time.  In  Clogg  v.  McDaniel,  89 
Md.  419,  48  Atl.  795,  It  was  held  that  Irreg- 
ularities In  the  execution  of  a  commission, 
which  might  Justify  the  suppression  of  the 
evidence  if  availed  of  at  a  proper  time  and 
In  the  proper  manner,  would  not  be  allowed 
to  prevail  "If  sprung  at  a  time  when  it  would 
be  Impossible  to  retake  the  depositions  be- 
fore the  case  has  been  fixed  and  taken  up 
for  hearing,"  and  the  rule  is  so  laid  down  in 
Miller's  Eq.  Proc.  f  219.  We  think  these 
depositions  should  not  have  been  excluded. 

We  have  carefully  read  and  considered  all 
the  testimony,  and  It  amply  sustains  all  the 
material  averments  of  fact  contained  in  the 
bin.  Col.  Raphun  told  Mrs.  Stiles  in  Septem- 
ber, before  his  death,  that  the  plaintiff  had 
nursed  him  faithfully;  that  she  had  always 
been  as  a  daughter  to  him,  and  hers  was  the 
only  care  be  had  In  his  illness;  that  be  bad 
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meant  to  adopt  ber,  but  had  put  It  off  too 
long,  but  tliat  he  had  amply  provided  for  her, 
and  he  told  Mr.  Stllea  subsequently  that  he 
had  made  the  same  provision  for  her  as  for 
bis  own  daughter.  Mr.  and  Mrs.  Stiles  were 
the  adopted  parents  of  the  plaintlfTs  younger 
sister,  which  explains  their  interest  In  the 
plaintiff.  The  plaintiff  herself  testified  that 
she  lived  seven  years  In  Ool.  Rapfann's  family, 
going  there  at  12  years  of  age;  that  Mrs. 
Callahan  married  about  four  years  before  her 
father's  death,  and  against  his  consent,  which 
produced  an  estrangement  for  a  time,  though 
there  was  a  reconciliation  later,  and  Mrs. 
Callahan  did  not  live  in  ber  father's  home 
after  her  marriage,  but  came  there  one  month 
before  his  death  and  remained  until  he  died; 
that  in  the  summer  before  his  death  he  told 
plaintiff,  in  Mrs.  Callahan's  presence,  opon 
the  steps  of  their  dwelling,  that  he  bad  trans- 
ferred the  certificate  to  his  daughter  ap<Hi 
condition  that  she  should  share  the  proceeds 
equally  with  plaintiff,  and  Mrs.  Callahan  said 
she  would  observe  his  wishes;  and  that  on 
a  later  occasion  he  rq)eated  this  statement, 
and  Mrs.  Callahan  said:  "Yes,  papa;  I  will 
do  Just  as  yon  wish."  Mrs.  Dooley  testified 
that,  three  or  four  days  before  Col.  Raphun's 
death,  she  heard  Mrs.  Callaban  promise  htm 
she  would  divide  the  Insurance  with  Agnes. 
The  plahitiff  testified  that  CoL  Raphnn  said 
he  bad  made  the  transfer  of  the  certificates 
before  he  told  bis  daughter,  in  her  presence, 
of  the  condition  upon  which  the  transfer  was 
made;  but  Mr.  Studebaker  testified  that  Col. 
Baphun  discussed  the  proposed  transfer  with 
bim  several  times  before  it  was  made,  and 
then  said  it  was  to  be  made  to  his  daughter 
iqion  condition  that  Agnes  should  receive  one- 
half  the  proceeds,  and  afterwards  told  him 
be  had  made  the  change,  and  had  carried 
out  bis  previously  declared  intention.  He 
also  testified  that  In  December,  1802,  or  Janu- 
ary, 1903,  Col.  Raphun  referred  to  the  trans- 
fer <^  tbese  certificates,  and  said  that  Edith, 
bis  daughter,  understood  the  conditions  upon 
which  they  were  changed,  and  she  replied: 
"Papa,  don't  worry  about  that;  year  wishes 
or  the  conditions  will  be  carried  out  fully." 
Mrs.  Callahan  denied  that  her  father  ever 
mentioned  Agnes  in  any  way  to  ber  in  con- 
nection with  these  certificates,  and  said  she 
had  never  known  or  heard  that  the  certifi- 
cates had  been  pat  in  her  name  until  after 
ber  father's  death,  when  ber  husband,  three 
or  four  hours  after  her  father's  death,  took 
them  from  his  papers  at  the  custom  house,  and 
handed  them  to  her.  On  cross-examination, 
she  admitted  her  father  had  told  her  they 
had  been  put  in  her  name,  and  when, asked 
whether  the  conversation  upon  the  steps  of  the 
dwelling  testified  to  by  the  plaintiff  bad  oc- 
curred, her  only  reply  was  that  she  did  not 
remember  it  Sbe  denied  ever  seeing  Mr. 
Studebaker  in  her  father's  house,  or  that  she 
bad  ever  spoken  to  him  or  with  him;  but  both 
Mrs.  Studebaker  and  Mary  Dooley,  a  sister  of 
plalntifl,  testified  that  she  was  personally  acs 


qualnted  with  Mr.  Studebaker,  and  named 
two  occasions  when  she  was  engaged  in  con- 
versation with  bim,  and  plaintiff  testified 
that  Mr.  Studebaker  was  a  frequent  visitor 
of  Col.  Baphun  during  his  illness,  and  that 
In  January,  1903,  he  was  in  the  sick  room 
conversing  with  him,  and  that  Mrs.  Callahan 
was  in  the  room  during  the  visit,  none  of 
which  testimony  was  denied  or  contradicted 
by  Mrs.  Callahan.  In  March,  1904,  while  the 
litigation  before  mentioned  with  Mrs.  Rap- 
hun was  pendhig,  and  while  the  plaintiff 
was  with  Mrs.  Stiles  in  West  Virginia,  she 
wrote  Agnes:  "If  I  bad  that  Insurance,  I  do 
believe  I  would  spend  all  my  share  of  It  to 
fight  her.  That  Is  the  way  I  feel.  If  any- 
thing else  turns  up  I  will  let  yon  know." 
When  confronted  with  this  letter,  and  asked 
what  she  meant  by  b«r  share,  she  said  she 
meant  all;  that  she  knew  the  meaning  of  the 
word  share,  but  she  meant  the  share  was  all 
hers,  though  she  knew  that  a  share  was  less 
than  all.  There  is  not  a  particle  of  evidence 
that  the  plaintiff  was  in  any  way  interested  In 
the  litigation  referred  to  as  the  replevin  and 
slander  suits,  though,  of  course.  Indirectly  in- 
terested in  the  certtflcates,  and  there  is  no 
evidence  that  she  ever  assented  to  or  knew  of 
any  proposed  compromise  of  any  litigation. 
The  first  and  only  reference  to  a  compromise 
Is  made  In  Judge  Sams'  letter  of  May  24, 1904, 
to  plaintiff,  stating  that  "the  four  cases  bad 
been  compromised  after  careful  deliberation, 
for  the  reasons  that  litigation  is  more  or  less 
uncertain,  and  Mrs.  Callahan  was  far  from 
well,"  and  adding,  "I  am  authorised  to  send 
yon  on  the  part  of  Mrs.  Callahan  $700  as  a 
present"  When  plaintiff,  under  advice  of 
Mr.  Stiles,  being  without  means  to  conduct 
litigation  away  from  home,  or  at  all,  deter- 
mined to  accept  the  $700,  Mrs.  Callahan 
promptly  reduced  the  gift  to  $600,  which  tbe 
plaintiff  refnsed,  and  Instituted  these  pro- 
ceedings. 

From  this  review  of  tbe  testimony,  we 
cannot  hesitate  to  hold  that  the  averments  of 
fact  upon  which  the  plaintiff  relies  to  sus- 
tain her  claim  had  been  fully  made  out,  and 
that  tbe  compromise  made  by  Mrs.  Callahan, 
of  the  litigation  with  Mrs.  Raphun,  was  made 
without  the  knowledge  or  consent  of  the 
plaintiff,  and  constitutes  no  defense  to  her 
claim.  The  controlling  question  in  the  case, 
however,  is  whether,  in  transferring  these 
certificates  to  Mrs.  Callahan,  Col.  Baphun 
created  a  valid  trust  in  favor  of  the  plain- 
tiff as  to  one-half  of  the*  proceeds  of  these 
certificates.  In  Smith  v.  Darby,  39  Md.  277. 
it  is  said  "It  Is  a  well-established  principle 
that  a  parol  declaration  of  a  trust  of  personal 
estate  Is  sufficient"  In  HIU  on  Trustees,  p. 
101.  it  is  said:  "Any  expression  manifesting 
an  intention  that  the  donee  of  property  la 
not  to  have  the  beneficial  enjoyment  of  tbe 
whole,  or  some  part  of  it  will  be  binding  on 
the  conscience  of  the  trustee,  and  will  in 
equity  effectually  exclude  any  claim  by  him 
to  the  beneficial  Inter^t    F<n  this  purpose, 
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it  Is  by  no  means  necessary  that  the  donee 
sboold  be  expressly  directed  to  hold  the  prop- 
erty to  certain  'uses,'  or  In  'trust,'  or  'as 
trustee.'  It  Is  one  of  the  fixed  rules  of  equit- 
able construction  that  there  Is  no  magic  In 
particular  words;  and  any  expressions  that 
show  nnequlTOcally  the  intention  of  the  par- 
ties to  create  a  trust  will  have  the  same 
eftect."  In  the  Casualty  Ins.  Cos.  Case,  82 
Md.  500,  34  Atl.  778,  this  court  has  said: 
"In  determining  whether  or  not  a  trust  has 
heea  created,  courts  will  take  Into  consldera- 
.ion  the  situation  and  relations  of  the  parties, 
the  character  of  the  property,  and  the  pur- 
pose which  the  settlor  had  in  view  In  making 
the  declaration.  No  technical  terms  or  ex- 
pressions are  needed.  It  Is  sufficient  if  the 
langmage  used  shows  that  the  settlor  Intended 
to  create  a  trust,  and  clearly  points  out  the 
property,  the  beneficiary,  and  the  disposition 
to  be  made  of  the  property."  In  Reiff  ▼. 
Horst,  52  Md.  256,  Horst  received  from  Bshle- 
man  $400  as  a  gift,  and  not  as  a  loan  or 
tmst,  and  11  years  thereafter  got  $2,000 
more,  not  as  a  loan,  but  to  be  held  In  trust 
for  his  children,  and  then  for  the  first  time 
it  was  agreed  and  understood  that  the  $400 
previously  given  should  also  be  treated  and 
held  In  trust  the  same  as  the  $2,000,  and  it 
was  held  tliat  a  trust  was  Impressed  upon 
the  $400,  because  "there  was  no  uncertainty 
in  the  subject-matter  or  object  of  the  trust, 
nothing  optional  or  Indecisive."  To  the  same 
effect  are  MilhoUand  t.  Whalen,  89  Md.  214, 
43  Atl.  43,  44  L.  R.  A.  205,  and  Snader  t. 
SUngluS,  05  Md.  306,  62  Atl.  610.  "Nor  Is 
a  tmst  rendered  void  by  the  appointment 
of  a  beneficiary  as  trustee."  MilhoUand  v. 
Tllialen.  at  page  218  of  88  Md.,  at  page  46 
•f  43  AtL  (44  L.  B.  A.  206). 

We  do  not  understand  the  principles  an- 
nounced in  the  cases  cited  to  t>e  questioned 
seriously  by  the  defendant;  but  It  was  con- 
tended by  her  that,  according  to  the  plain- 
tiff's own  testimony,  she  had  no  knowledge 
of  the  creation  of  the  alleged  tmst  until 
after  the  certificates  had  been  transferred  to 
Mrs.  Callahan,  and  the  argument  assumed, 
as  a  consequence,  that  the  settlor  had  effect- 
ually parted  with  the  dominion  over  the  prop- 
erty before  the  declaration  of  any  hnst,  and 
that,  after  the  property  bad  vested  in  Mrs. 
Callahan,  it  was  then  too.  late  to  fasten  a 
trust  upon  the  property.  It  is  true  that  the 
plaintiff  had  no  knowledge  of  the  creation  of 
any  trust  until  after  the  certificates  were 
transferred,  but  It  was  not  necessary  to  the 
validity  of  the  tmst  that  she  should  have 
such  knowledge.  It  Is  only  necessary  that 
the  donee  should  have  knowledge  of  the  In- 
tention of  the  settlor  to  create  the  tmst.  In 
order  to  fasten  the  tmst  upon  the  conscience 
of  the  donee.  We  think,  upon  all  the  testi- 
mony in  the  case,  that  the  proof  Is  clear  and 
satisfactory  that  the  tmst  was  declared  at 
or  before  the  time  of  the  transfer  of  the  cer- 
tificates, and  that  it  was  made  known  then 
to  Mrs.  CallaiuuD.    She  denies  this.  It  Is  tme; 


but  her  testimony  is  so  weakened  by  its  nu- 
merous contradictory  and  inconsistent  state- 
ments that  little  reliance  can  be  placed  ei- 
ther In  Its  accuracy  or  probative  force.  More- 
over, Mr.  Studebaker  said  that  Col.  Raphun, 
"In  numerous  conversations"  with  him,  told, 
him  that  he  Intended  to  transfer  the  certifi- 
cates to  Mrs.  Callahan  "upon  the  condition 
that  Agnes  Dooley  should  receive  one-half 
of  the  amoimt  of  the  policies."  Mrs.  Calla- 
luui  after  first  testifying  in  chief,  and  also 
swearing  In  her  answer,  that  she  did  not 
know  the  certificates  were  in  her  name  xm- 
til  after  her  father's  death,  in  the  next 
question  but  one,  said:  "My  father  said: 
'Edith,  I  have  changed  the  name  from  Mrs. 
Raphun,  my  wife,  to  your  name,  and  you 
are  my  daughter,  and  you  are  to  have  these 
policies."  We  are  not  called  on  to  assume 
that  though  Col.  Raj>hun  repeatedly  declared 
his  Intention  to  create  this  trust,  and  after 
the  transfer  of  the  certificates,  several  times 
In  the  presence  of  at  least  two  different  per- 
sons, reminded  Mrs.  Callahan  of  the  terms  of 
the  trust,  he  yet  neglected  and  failed  to  de- 
clare to  her,  at  or  before  the  transfer,  the  con- 
ditions upon  which  he  had  so  deliberately  de- 
termined and  so  clearly  declared  to  others. 
Such  an  assumption  would  be  contrary  to  all 
the  Inherent  probabilities  of  the  situation,  and 
would  be  to  shut  our  eyes  to  Inferences  as 
strong  and  clear  as  any  that  control  the  ac- 
tions and  conduct  of  practical  men  In  all  tb9 
affairs  of  life.  But  there  Is  another  and 
equally  satisfactory  answer  to  this  positioi^ 
of  the  defendant  This  is  not  a  case  witere 
absolute  dominion  over  the  subject  oC  the 
trust  Is  parted  with  by  the  donor.  Where  an 
absolute  and  unconditional  gift  of  money  or 
property  Is  made,  and  subsequently  the  donor 
attempts  to  impress  a  trust  upon  the  bu1>- 
Ject  of  the  gift,  it  might  be  conceded  the  at> 
tempt  would  be  futile.  Heie^  after  tlie  trans- 
fer of  tlieae  certificates  to  Mrs.  Callatian's 
name,  OoL  Raphun  retained  tlie  possession,  of 
ttiem  op  to  the  moment  of  his  deatli,  and  lie 
had  the  same  power  and  right,  at  any  tlme^ 
without  the  conaoit  of  Iiis  daughter,  to  re- 
turn them  to  the  orders,  and  obtain  other  oer- 
tlflcates,  naming  other  beneficiaries,  that  IM 
exercised  when  he  surrendo'ed  the  original 
certificates  in  the  name  of  his  wife,  and  ob- 
tained those  In  the  name  of  his  dau^ter.  If 
it  were  conceded  tlien  that  Mrs.  Callahan  was 
substituted  as  I>eneflclary  without  the  crea- 
tion of  any  tmst  in  the  proceeds  thereof  at 
or  before  that  time,  and  the  trust  was  sul>- 
sequently  declared  by  him,  and  accepted  or 
assoited  to  by  Mrs.  Callahan  as  established 
by  the  testimony  of  Mr.  Studebaker,  Mrs. 
Dooley,  and  the  plaintiff  Iierself,  can  It  be 
doubted  that  Col.  Raphun  could  and  would 
have  revoked  the  substitution  of  Mrs.  Calla- 
han if  she  had  either,  at  the  time  of  the  at- 
tempt to  create  the  trust,  declined  to  execute 
It,  or,  having  assented  thereto,  subsequently 
informed  him  she  t^ould^^^^rt^^g^e^li^ 
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Can  she  now,  after  securing  to  herself  the 
fruits  of  these  certificates  by  repeated  assur- 
ances that  she  would  carry  out  her  father's 
directions  to  share  the  proceeds  with  the 
plaintiff,  be  permitted  to  repudiate  her  prom- 
ises after  bis  death,  and  thus  defraud  both 
the  dead  and  the  living?  We  think  not.  In 
Hirsh  V.  Auer,  29  N.  Y.  Supp.  917,  79  Hun, 
493,  a  case  almost  Identical  with  the  present, 
the  court  adverted  to  the  revocable  character 
of  the  Interest  of  a  beneficiary  under  such  a 
certificate,  and  intimated  strongly  the  view 
we  have  expressed,  and  that  case  was  affirm- 
ed on  all  points  in  146  N.  X.  17,  40  N.  B. 
397.  Such  conduct  as  Mrs.  Callahan's,  even 
assuming  that  the  creation  of  the  trust  was 
subsequent  to  her  substitution  as  beneficiary, 
constitutes  fraud,  and  gives  Jurisdiction  to 
equity  to  defeat  its  consummation.  By  as- 
senting to  her  father's  wishes  and  directions, 
she  led  him  to  make  no  other  disposition  in 
faror  of  the  plaintltF,  and  fastened  upon  her 
own  conscience  a  trust  or  confidence  which 
she  cannot  repudiate  without  fraud,  and 
which  a  court  of  equity  will  enforce.  The 
principles  Involved  In  this  view  are  well  il- 
lustrated In  HIrsh  V.  Auer,  supra,  In  Hooper 
V.  Holmes,  11  N.  J.  Eq.  122;  Williams  v. 
Vreeland,  32  N.  J.  Eq.  736,  and  In  Dowd  v. 
Tucker,  41  Conn.  197,  and  O'Hara  v.  Dudley, 
95  N.  T.  403,  47  Am.  Rep.  53.  We  therefore 
bold  there  was  error  In  dismissing  the  plain- 
tiff's bill,  and  that  she  is  entitled  to  an  ac- 
counting and  a  decree  in  personam  against 
Mrs.  Callahan  for  one-half  of  the  amount  of 
said  certificates,  less  such  credits  as  are  al- 
lowed according  to  the  accounting  we  shall 
direct  It  appears  from  Exhibit  No.  1  filed 
with  the  plalntiCT's  bill,  and  from  the  testi- 
mony of  Mr.  Wm.  C.  Smith,  counsel  for  Mrs. 
Raphun  in  all  the  litigation  mentioned  by 
liim,  that  there  were  four  s^arate  cases: 
(1)  The  divorce  case  of  Raphun  against  Rap- 
hun; (2)  the  case  of  Raphun  against  Calla- 
han, Dooley  and  LIngeufelder  as  executor  of 
Col.  Rajphnn,  a  bill  In  equity  to  set  aside 
the  substitution  of  Mrs.  Callahan  as  benefi- 
ciary named  in  the  certificates;  (3)  the  re- 
plevin case  of  Mrs.  Raphun  against  Mrs.  Cal- 
lahan ;  and  (4)  the  slander  suit  of  Mrs.  Rap- 
hun against  Mrs.  Callahan.  It  also  appears 
from-  Exhibit  No.  1  that  fees  were  allowed  by 
the  court,  amounting  to  $128.30,  out  of  the 
proceeds  of  the  certificates  paid  into  court 
The  plaintiff  was  interested  equally  with  Mrs. 
Callahan  in  defeating  the  proceeding  of  Mrs. 
Raphun  to  set  aside  the  substitution  of  Mrs. 
Callahan  as  beneficiary,  and  it  Is  therefore 
proper  that  he  should  be  charged  with  one- 
half  of  the  fees  allowed  In  procuring  payment 
into  court  of  the  proceeds  of  these  certificates, 
(tnd  of  whatever  costs  were  paid,  or  are  prop- 
erly chargeable  to  the  defendants,  in  the  bill 
to  set  aside  the  substitution  of  Mrs.  Calla- 
han as  beneficiary.  But  the  plaintiff  was  in 
do  manner  interested  in  the  result  of  the 
litigation  either  in  the  divorce  case,  the  re- 


plevin case,  or  the  slander  case,  and  she  is 
not  chargeable  with  any  part  of  the  costs 
in  these  cases.  Mrs.  Callahan  also  paid  Mrs. 
Raphun  a  lump  sum  of  $1,500  In  compromise 
and  settlement  of  all  these  cases.  The  plain- 
tiff was  only  Interested  in  the  certificate 
case,  and,  though  she  was  not  consulted  at 
all  about  any  compromise,  we  think  she 
should  bear  some  part  of  tlie  $1,500  as  the 
consideration  for  settling  the  certificate  case. 
The  divorce  case  was  terminated  by  Col.  Rap- 
hun's  death,  and  the  plaintiff  had  no  possible 
interest  in  the  result  of  that  case,  nor  in  the 
replevin  case,  which  la  not  shown  to  have 
been  of  much  Importance  to  any  one,  and  it 
may  be  reasonably  assumed  that  the  greater 
part,  if  not  the  whole  of  this  $1,600,  was  paid 
to  settle  the  certificate  suit  and  the  suit  for 
Blander,  and  that  one-half  that  sum  may  be 
apportioned  to  each  of  these  cases.  The 
plaintiff  was  equally  interested  with  Mrs. 
Callahan  in  the  former,  but  had  no  Interest 
in  the  latter,  and  upon  that  basis  she  should 
I>e  charged  with  one-fourth  of  $1,500,  viz., 
$376. 

It  also  appears  from  Exhibit  No.  1  that 
fees,  in  addition  to  those  allowed  for  payment 
of  the  certificate  money  into  court,  were  paid, 
amounting  to  $500,  and  if  upon  Investiga- 
tion these  fees  are  found  to  be  reasonable 
and  proper  In  amount,  and  to  have  been  paid 
as  the  $1,500  was  in  a  lump  sum  for  profes- 
sional services  in  settling  the  certificate  and 
slander  cases,  the  plaintiff  ought  also  to  I)e 
charged  with  one-fonrth  of  that  iton.  Slie 
should  also  be  charged  with  $70,  which  she 
testified  she  received  from  Mrs.  Callahan  aft- 
er Col.  Raphun's  death,  and  which  presum- 
ably was  paid  in  anticipation  of  her  half  of 
the  proceeds  of  the  certificates,  as  It  was  paid 
before  Mrs.  Callahan  had  r^udlated  the 
trust.  The  net  balance  ascertained  upon  such 
accounting  should  bear  interest  from  May 
26,  1904,  when  Mrs.  Callahan  received  the 
proceeds  of  the  certificates  from  the  clerk 
of  the  court,  and  offered  the  plaintiff  a  pres- 
ent of  $700.  As  the  evidence  shows  that  the 
house.  No.  1822  West  North  Avenue,  Balti- 
more City,  Is  held  by  Mr.  and  Mrs.  Callahan 
as  tenants  in  common,  the  decree  to  be  pass- 
ed on  the  accounting  directed  should  l>e  a 
personal  decree  against  her  for  the  sum  found 
to  I>e  due,  and  Inasmuch  as  she  has  testified 
that  she  has  in  her  possession  two  bonds  of 
the  Anacostia  &  Potomac  Railway  for  $1,000 
eacli,  purchased  with  the  proceeds  of  these 
certificates,  and  $500  cash  in  tunk  derived 
from  the  same  source,  all  representing  and 
constituting  part  of  the  trust  fund,  the  cir- 
cuit court  should  order  her  forthwith  to  bring 
said  bonds  and  cash  into  court  to  await  the 
result  of  the  accounting  ordered. 

Decree  reversed,  and  cause  remanded  for 
further  proceedings  In  conformity  with  the 
views  herein  expressed;  the  appellees  to 
pay  the  costs  above  and  below. 
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BALTIMOBB  BRIAB  PIPB  GO.  T.  BISBN- 
HAUER. 

(Conrt   of   Appeals   of   Maryland.     April   26, 
1907.) 

1.  AfpeaI/— Ravraw— ExcKPTiONS. 

The  overruling  of  special  exceptions  to 
prayers  cannot  be  reviewed  in  the  aoBence  of 
exception  thereto  shown  by  the  record. 

[Ed.  Note.— For  cases  in  point,  see  Cent,  Dig. 
vol.  2,  Appeal  and  Sirror,  |  1516.] 

2.  Save. 

The  conrt  having  given,  withont  exception 
thereto,  plaintiff's  prayer,  leaving  it  to  the  jury 
to  find  whether  facts  existed  woich  would  au- 
thorize plaintiff  to  recover,  this  cannot  be  re- 
viewed, though  defendant  asked  and  excepted  to 
the  refusal  of  a  prayer  asking  the  court  to  rule 
that  there  was  no  sufScient  evidence  to  entitle 
plaintifF  to  recover. 

SBd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  3,  Appeal  and  Error,  {  3611.] 

3.  TBIAI.  —  iNSIBUCnONS  —  Refusino    Rk- 
QUE8T8. 

The  refusal  of  a  prayer  is  harmless,  an- 
other to  the  same  effect  having  been  granted. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  {{  651-659.] 

Appeal  from  Superior  Conrt  of  Baltimore 
City ;   Ch.  E.  Phelps,  Judge. 

Action  by  George  Eisenbauer  against  tbe 
Baltimore  Briar  Pipe  Company.  Judgment 
for  plaintiff.     Defendant  appeals.     Affirmed. 

Argued  before  BRISCOE,  BOTD,  PEARCB, 
SCHMUCKER,  BURKE,  and  ROGERS,  JJ. 

Carroll  T.  Bond  and  Wm.  L.  Marbury,  for 
appellant  William  8.  Bansemer,  for  appel- 
lee 

ROGERS,  J.  This  iB  an  action  to  recover 
damages  sustained  by  the  appellee,  plaintiff 
below,  while  In  the  employment  of  the  ap- 
pellant defendant,  the  Baltimore  Briar  Pipe 
Company.  The  verdict  of  tbe  jury  was  in 
favor  of  the  plaintiff,  and  this  is  the  defend- 
ant's appeal. 

At  the  close  of  the  whole  case  the  plaintiff 
and  defendant  each  offered  several  prayers. 
There  was  also  an  exception  taken  to  the 
admission  of  certain  testimony,  which,  bow- 
ever,  was  abandoned;  but  the  conclusion  we 
have  reached  renders  it  unnecessary  to  do 
more  than  discuss  tbe  question  presented  by 
the  rulings  upon  tbe  defendant's  fifth  and 
ninth  prayers,  by  which  it  was  sought  to 
take  the  case  from  the  Jury,  'ihe  learned 
court  below  rejected  these  prayers.  Both  of 
them  deny  tbe  l^al  sufflcleocy  of  tbe  evi- 
dence to  show  such  n^llgenoe  on  the  part  of 
the  defendant  company  in  the  discharge  of  Its 
l^al  obligations  to  tbe  plaintiff  as  would  en- 
title blm  to  recover.  The  facts  are  as  fol- 
lows: Tbe  appellant  Is  a  company  located  In 
Baltimore  city  and  engaged  in  the  manufac- 
ture of  briar  plpee,  and  for  the  purposes  of 
Its  business  used  certain  macbineir  operated 
by  electricity,  among  which  was  certain  shaft- 
ing running  along  the  ceiling  from  one  end  of 
a  24xa0-foot  room  to  the  other,  and  upon  this 
shafting  were  fastened  certain  puU^s,  upon 


which  ran  belting  to  lathes  below,  and  upon 
these  machines  the  several  employfis  per- 
formed  their  work,  when  the  power  was  ap- 
plied by  means  of  the  belting  from  the  pulleys 
to  the  lathee.  The  appellee,  Eisenbauer,  was 
a  briar  wood  pipe  maker  by  trade,  and  had 
learned  his  trade  In  the  factories  of  Germany 
30  years  ago,  beginning  at  the  age  of  12  years. 
In  that  country  the  factories  are  run  by  wa- 
ter power,  but  the  machinery,  including  the 
shafts,  pnlleys,  and  lathes,  are  the  same  as 
used  here.  In  1887  the  appellee  came  to 
America  and  continued  at  his  trade.  In  Janu- 
ary, 1905,  he  was  employed  by  the  appellant 
In  its  briar  wood  pipe  factory  as  a  finisher. 
He  worked  with  It  for  two  months  and  left. 
In  May  following  he  accepted  an  offer  of  In- 
creased wages  and  returned  to  the  same  em- 
ployment In  this  factory  the  pipe  bowls  are 
fashioned  upon  small  turning  lathes  at  table 
height  from  the  floor.  The  power  was  ap- 
plied to  Bnch  lathes  as  were  to  be  worked 
by  leather  belts  about  one  inch  In  width.  The 
machinery  having  been  so  adjusted  that  any 
one  lathe  might  be  set  In  motion  or  stopped 
by  putting  the  belt  on  or  taking  it  off  the 
pulley,  the  placing  of  this  belt  on  the  pulley 
was  the  work  of  the  employes  indiscriminate- 
ly ;  but  some  of  tbe  operators  were  boys,  and 
If  they  could  not  reach  the  shafting  to  adjust 
the  belt  they  would  call  upon  tbe  appellee, 
who  did  this  work  for  others,  as  others  did 
it  for  him.  Appellee  "put  the  belts  on  most- 
ly." Between  the  periods  of  employment 
spoken  of  the  lathes  In  which  appellee  had 
been  working  were  moved  downstairs  to  tbe 
second  floor,  and  one  John  Newton,  a  com- 
petent man,  regularly  employed  in  this  fac- 
tory by  the  appellant  for  the  purpose,  af- 
fixed the  pulleys  to  the  shafting  as  required 
by  the  lathes.  Two  pulleys,  described  in  th« 
evidence,  he  was  directed  by  the  president  of 
tbe  appellant  to  place  so  as  to  ran  certain 
lathes,  and  be  did  place  them  on  the  shafting 
with  a  space  of  three^uarters  of  an  inch 
between  them.  It  was  In  this  new  room  with 
the  lathes  and  their  pulleys  so  arranged  as 
indicated  tliat  the  appellant  went  to  work  In 
May,  1905,  and  contlnned  at  work  for  tbe 
space  of  two  months.  During  that  time  he 
put  belts  <»i  every  one  of  the  pulleys.  He 
was  not  In  charge  of  the  floor,  but  It  was  a 
part  of  his  duty  to  show  others  how  to  do 
certain  kinds  of  work.  On  July  3,  1905,  the 
«ppellee  was  directed  by  the  president  Mr. 
Scott,  to  put  the  belt  on  for  a  lathe  In  the 
middle  of  tbe  room,  and  to  start  It  for  a 
boy  who  was  to  work  with  it  Tbe  lathe  was 
run  by  one  of  the  two  pnlleys  adjusted  by 
Newton  and  heretofore  referred  to.  The  ap- 
pellee climbed  up  and  placed  the  belt  on  the 
proper  pulley,  saw  It  make  a  revolution,  and 
was  ebout  to  come  down,  when  the  belt  sud- 
denly burst  and  he  was  struck  in  tbe  left 
eye  and  Injured.  Tbe  appellee  stated  that  it 
slipped,  caught  between  the  pulleys,  and  th«n 
burst  and  stated  further  that  the  bursting  of 

the  belt  was  so  quick  that  he  did  not-see  wha$ 
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happened.  After  the  machinery  was  stopped 
the  belt  was  found  "Jammed"  and  wrapped 
In  the  space  between  Its  pulleys  and  the  ad- 
joining one.  The  appellee  and  all  of  his  wtt- 
nesfeea,  except  the  witness  Kaufman  and  the 
physician,  testified  that  a  belt  will  often  slip 
off  a  pulley  despite  any  cai«  and  foresight, 
and  it  was  farther  testified  to  by  appellee's 
witnesses  that  it  is  impossible  to  provide 
against  the  breaking  of  a.  belt,  and  Impossible 
always  to  fix  afterwards  upon  the  cause  of 
a  break. 

From  this  statement  of  facts,  what  la  the 
law  applicable  thereto?  The  controlling  ques- 
tion, as  we  view  it,  does  not  present  any 
novel  aspects,  as  the  principle  involved  has 
been  repeatedly  passed  upon  by  the  courts, 
and  particularly  by  this  court,  as  we  will 
show,  but  every  case  must  be  decided  upon 
the  law  applicable  to  the  facts  presented  by 
the  record  in  each  particular  case  under  dis- 
cussion. 

The  appellee  offered  four  prayers,  the  sec- 
ond, third,  and  fourth  of  which  were  grant- 
ed, and  tlie  first  rejected.  The  appellant  of- 
fered nin&  The  first,  second,  third,  fourth, 
sixth,  seventh,  and  eighth  were  granted,  and 
the  fifth  and  ninth  rejected.  From  the  view 
we  take  of  this  case  it  would  not  be  necessary 
to  discuss  these  in  detail. 

Before  entering  upon  a  discussion  of  the 
law  applicable  to  the  facts  presented,  a  pre- 
liminary qu^tion  is  presented  by  the  second 
bill  of  exceptions,  viz.,  the  appellant,  defendant 
below,  filed  the  following  special  exceptions  to 
the  plaintllTB  second  prayer:  "The  defendant 
.excepts  specially  to  the  granting  of  the  plain- 
tiff's second  prayer  on  the  following  grounds: 
(1)  For  the  reason  that  there  Is  no  evidence 
Id  this  case  legally  suffliclent  to  prove  that  the 
belt  upon  slipping  off  caught  in  the  space 
between  the  two  pulleys  referred  to  In  the 
prayer.  (2)  For  the  reason  that  there  Is  no 
evidence  In  the  case  legally  sufficient  to  prove 
that  the  said  belt  burst  by  reason  of  having 
been  caught  between  said  pulleys.  The  court 
overruled  the  special  exceptions  filed  by  the 
plaintiff.  And  to  the  action  of  the  court  in 
rejecting  the  defendant's  fifth  and  ninth 
prayers  the  defendant  exceed,  and  now 
prays  the  court  to  sign  this  its  second  bill 
of  exceptions,  which  is  accordingly  done." 
It  will  thus  be  seen  that  while  the  defendant 
excepted  to  the  ruling  of  the  court  In  rejecting 
its  fifth  and  ninth  prayers,  it  did  not  except 
to  the  ruling  of  the  court  In  overruling  its 
special  exaeptI<His  to  the  plaintlflfs  second 
prayer.  The  special  exceptions  to  those  two 
prayers  were  for  the  court  below,  and  If  it  de- 
sired to  bring  that  particular  ruling  of  the 
court  below  up  for  review  before  this  court. 
It  should  have  noted  Its  exceptions  thereto, 
and,  having  takoi  no  exception  to  the  ruling 
of  the  court  below  in  reference  to  the  plain- 
tiff's second  prayer,  It  Is  not  open  to  criticism 
bf  tbia  court,  and  as  the  plalntUTs  second 


prayer  must  stand,  which  left  it  to  the  Jniy 
to  find  the  facts  In  question,  the  defendant's 
ninth  prayer  could  not  be  granted,  by  which 
the  court  was  asked  to  Instruct  the  Jury  that 
there  was  no  evidence  legally  sufficient  to 
entitle  the  plaintiff  to  recover,  and  their  ver- 
dict must  be  for  the  defendant  "If  a  prayo* 
Is  rejected,  and  In  lieu  thereof  an  instruction 
Is  given  by  the  court,  an  exception  to  the  re- 
fusal of  the  prayer  will  not  bring  up  for  re- 
view the  correctness  of  the  instruction.  If 
this  Is  deemed  objectionable,  an  exception 
should  be  taken  to  it  also."  Poe's  PU  &  Prac. 
(4th  Ed.)  i  317;  also  page  313.  "Nor  shall 
any  question  arise  In  the  Court  of  Appeals 
as  to  the  InsuflScIency  of  evidence  to  support 
any  Instruction  actually  granted,  unless  it 
appear  that  such  question  was  distinctly 
made  to  and  decided  by  the  court  below." 
Rule  4,  Court  of  Appeals ;  Poe's  PI.  &  Prac 
(4th  Ed.)  p.  S13.  Consequently,  since  the 
adoption  of  rule  4,  If  the  decision  of  this 
court  is  desired  upon  the  question  as  to 
whether  there  was  an  Insufficiency,  or  what 
is  the  same  thing,  an  absence  of  evidence  to 
support  any  hypothesis  of  an  instruction  actu- 
ally granted.  It  can  only  be  secured  by  filing 
a  proper  objection  in  the  court  below  raising 
that  precise  question  and  procuring  a  ruling 
thereon,  and  this  objection  and  the  ruling 
thereon  must  appear  In  the  record  by  excep- 
tions signed  by  the  trial  Judge  (Ounther  t. 
Dranbauer,  86  Md.  11,  38  Atl.  36);  but  In 
this  case  the  record  does  not  show  that  any 
exception  was  taken  to  the  action  of  the 
court  in  overruling  the  deiendanfs  special 
exceptions  to  the  plaintiff's  second  prayer. 
The  record  Is  In  these  words:  "And  to  the 
action  of  the  court  In  rejecting  the  defend- 
ant's fifth  and  ninth  prayers  the  defendant 
excepted,  and  now  prays  the  court  to  sign 
this  Its  second  bill  of  exceptions."  So  It  I» 
apparent  that  no  exception  to  the  court's 
ruling  on  the  special  exceptions  Is  before  this 
court  on  this  appeal.  Albert  v.  State,  Use 
of  Ryan,  06  Md.  334,  7  AtL  697,  69  Am.  Rep. 
169. 

But  the  appellant  has  excepted  to  tbe  ml- 
Ing  of  the  court  below  for  rejecting  its  fiftb 
and  ninth  prayers.  The  learned  Judge  below 
granted  tbe  appellant's  sixth  prayer,  which 
Is  almost  identical  with  its  fifth  prayer,  so 
that  it  got  by  It  the  benefit  of  the  court'* 
Instruction,  and  it  was  not  hurt  by  the  rejec- 
tlon  of  Its  fifth,  certainly  not  to  audi  an  ex- 
tent  as  would  warrant  a  reversal  of  tbe  Judg- 
ment The  appellent's  ninth  prayer  asked 
the  court  to  role  as  a  matter  of  law  that 
there  was  no  legally  sufficient  evidence  in  the 
case  which  would  entitle  the  plaintiff  to  re- 
cover. This  the  court  reiused  to  do,  and  w» 
think  properly. 

It  follows  from  what  we  have  said  tbe 
Judgment  below  must  be  affirmed. 

Judgment  affirmed,  with  costs  to  the  appel- 
lee above  «nd  below. 
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IfcGAULBT  T.  8HOGKBX  et  tl. 

(Oonrt   of   Appeals    of   Maryland.     April   24, 
1907.) 

1.  FBAUDTTIENT    CONTETANCXa— BuaCENTS. 

Where  two  defendants  in  a  pending  slander 
■nit  mortgaged  their  real  property  to  their 
listens,  sold  their  personal  property  and  with- 
drew their  bank  accounts,  the  result  of  such 
acts  was  to  hinder,  delay,  and  defraud  the 
plaintiff  in  the  collection  of  his  judgment  against 
them,  and  the  mortgage,  as  to  the  mortgagors, 
was   fraudulent. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  24,  Fraudulent  Conveyances,  {§  15,  172.] 

2.  Sake  —  Fbaud  or  Grantee  —  8uwuxehot 

or  BVIDENOE. 

In  an  action  by  a  judgment  creditor  to  set 
aside  a  mortgage,  executed  by  the  debtor  to 
his  sisters  during  the  pendency  of  the  suit  at 
which  the  judgment  was  obtained,  evidence  ex- 
amined, and  held  to  show  that  the  mortgagees 
in  accepting  the  mortgage  w^e  parties  to  the 
scheme  of  the  mortgagors  to  put  their  prop- 
erty beyond  the  r«ach  of  their  creditor,  and  the 
mortgage  was  therefore  void. 

[Ed.  Note. — For  cases  In  point,  see  Cent  Dig. 
ToL  24,  Fraudnlent  Conveyances,  H  904-806, 
90&] 

Appeal  from  Circuit  Conrt,  Wasblngton 
Oonnty,  In  Equity;  M.  JJ.  Keedy,  Judge. 

BlU  by  Jacob  S.  McCanley  against  Samuel 
B.  Shockey  and  others.  From  a  Judgment 
for  defendants,  plaintiff  appeals.  Reversed 
and  remanded. 

Argued  before  BBIBOOB,  BOTD, 
PBAROB.  SCHMDCKBB,  BURKE,  and 
BOOBRS,  JJ. 

Charles  D.  Wagaman  and  Frank  O.  Waga- 
man,  for  appellant.  Charles  A.  Uttle  and 
J.  O.  Lane,  for  appellees. 

SCHKirnCKER,  J.  The  appeal  in  this 
case  is  from  a  decree  of  the  circuit  court 
for  Washington  county,  in  equity,  dismissing 
a  bill  filed  by  the  appellant,  as  plaintiff  be- 
low, to  set  aside  a  mortgage  from  the  ap- 
pellees Samuel  and  Abraham  Shockey  to 
their  sisters,  Susan  and  Ida  Shockey.  The 
mortgage  was  alleged  to  have  been  made  for 
the  purpose  of  hindering,  delaying,  and  de- 
frauding the  appellant,  as  a  creditor  of  the 
mortgagors,  with  the  knowledge  and  par- 
ticipation 'of  the  mortgagees. 

The  nraterlal  allegations  of  the  bill  of 
complaint  are  as  follows :  The  appellant  on 
April  2,  1904,  Instituted  separate  suits  for 
slander  against  the  appellees  Samuel  and 
Abraham  Shockey,  and  recovered  a  judg- 
ment against  Samuel  for  $466.66  and  one 
against  Abraham  for  $1,700.  On  the  9tb 
of  May,  1904,  white  the  slander  suits  were 
pending,  the  defendants  therein  executed  a 
mortgage  upon  all  of  their  real  estate  to 
their  sisters,  Susan  and  Ida  Shockey,  to  se- 
cure a  pretended  Indebtedness  to  them  upon 
promissory  notes  amounting  to  $11,700.45,  In 
furtherance  of  an  attempt  on  the  part  of  the 
mortgagors,  participated  In  by  the  mort- 
gagees, to  put  the  mortgaged  property  be- 
yond the  reach  of  the  plaintiff,  and  hinder, 
delay,  and  defraud  him  In  the  collection  of 
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bis  said  judgments.  The  mortgaged  proper- 
ty was  located  In  Washington  county,  and 
consisted  of  the  two  brothers'  undivided 
one-half  Interest  In  a  farm  of  about  127 
acres,  65  acres  of  motmtaln  land,  and  two 
houses  In  Hagerstown,  all  of  which  were 
owned  in  fee  by  the  two  brothers  and  their 
two  sisters  as  tenants  In  common.  Prior  -to 
the  making  of  the  mortgage,  the  brothers 
and  sisters  occupied  the  farm  as  a  home,  and 
rented  out  the  two  houses,  and  they  there- 
after continued  to  use  and  occupy  all  of  the 
properties  In  the  same  manner  that  they  had 
done  before  the  mortgage  was  made.  The 
mortgage  Indebtedness  greatly  exceeded  the 
value  of  the  Interest  In  the  said  property 
owned  by  the  mortgagors,  and  they  were 
without  other  resources  except  a  small 
amount  of  jwrsonal  property  which  was  In- 
sufficient to  satisfy  the  plaintifTs  Judgments. 
The  prayer  of  the  bill  was  for  a  decree  set- 
ting aside  the  mortgage  and  directing  a  sale 
of  the  interests  of  Samuel  and  Abraham 
Shockey  In  the  property  described  In  the 
mortgage,  and  the  application  of  the  pro- 
ceeds thereof  to  the  payment,  respectively, 
of  the  plaintifTs  Judgments,  and  for  further 
relief.  The  Shockey  brothers  and  sisters, 
the  present  appellees,  Jointly  answered  the 
bill,  admitting  their  ownership  of  the  real 
estate  mentioned  In  the  bill  as  tenants  In 
common,  the  recovery  by  the  plaintiff  of  the 
Judgments  against  the  brothers,  and  the  mak- 
ing by  them  of  the  mortgage  of  their  Inter- 
ests In  the  real  estate  to  their  sisters.  They 
Jointly  and  severally  denied  that  the  mort- 
gage was  made  for  a  false  or  pretended  con- 
sideration, or  for  the  purpose  on  the  part 
of  either  the  mortgagors  or  mortgagees  of 
hindering,  delaying,  or  defrauding  the  plain- 
tiff In  collecting  his  Judgments,  but  averred 
that  It  was  made  solely  for  the  bona  flde 
purpose  of  securing  the  Indebtedness  therein 
mentioned  which  was  asserted  to  be  an  actu- 
al and  subsisting  obligation  on  the  part  of 
the  brothers  to  the  sisters.  This  answer 
was  excepted  to  by  the  plaintiff  on  the 
ground  that  It  did  not  fully  answer  the  al- 
legations of  the  bill,  that  all  of  the  defend- 
ants at  and  prior  to  the  making  of  the  mort- 
gage occupied  and  were  in  possession  of  the 
farm  and  rented  the  other  real  estate  out 
to  tenants,  and  that  since  the  making  of 
the  mortgage  the  defendants  continued  to 
occupy  and  use  the  mortgaged  property  aff 
they  had  theretofore  done,  or  the  allegations' 
that  the  mortgage  conveyed  all  of  the  real 
estate  owned  by  the  brothers,  and  that  they 
were  without  other  property  or  means  from 
which  the  plaintiff's  Judgment  could  be  re- 
alized. An  amended  answer  was  then  filed 
by  the  defendants  Jointly,  in  which  they  ad- 
mitted the  allegations  referred  to  In  the 
plaintiff's  exceptions,  but  neither  the  origin- 
al or  amended  answer  disclosed  the  nature 
or  details  of  the  transactions  out  of  which 
the  alleged  mortgage  Indebtedness  arose. 
The  evidence  In  the  record  shows  that  the 
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mortgaged  farm  had  for  many  years  con- 
stituted the  family  home  of  the  defendants. 
Their  father,  David  Shockey,  died  In  1875, 
leaving  the  farm  and  the  momitain  land 
to  his  wife,  with  remainder  to  bis  children, 
of  whom  the  appellees  are  the  survivors. 
The  four  appellees,  all  of  whom  are  unmar- 
ried, acquired  the  interests  of  the  other 
children  In  the  farm,  and,  since  the  death  of 
their  mother.  In  1886,  lived  together  upon 
it  and  operated  It  for  their  Joint  account. 
They  usually  cultivated  the  farm  themselves, 
but  they  sometimes  let  out  the  land  to  ten- 
ants, who  worked  It  on  shares.  At  Inter- 
vals of  a  year  or  longer  the  brothers  and 
sisters  had  settlements  with  each  other,  and 
adjusted  the  state  of  accounts  between  them 
and  notes  bearing  interest  were  given  for 
the  balances  thus  ascertained.  The  sisters, 
who  seem  to  have  been  very  industrious, 
also  engaged  In  certain  pursuits  on  their 
own  account.  They  kept  cows  and  raised 
chickens  and  sold  butter  and  eggs  and  evap- 
orated peaches,  and  occasionally  took  board- 
ers, and  also  at  times  took  in  sewing.  The 
one  sister,  Susan,  testified  that  from  1876 
to  1886  their  average  annual  receipts  from 
evaporated  fruit  were  from  $90  to  $130,  anu 
from  1887,  when  they  had  gotten  a  hot  air 
evai>orator,  to  1896,  their  earnings  were  from 
$350  to  $468  per  year.  The  brothers  and  sis- 
ters all  testified  with  some  measure  of  detail 
that  the  promissory  notes  secured  by  the 
mortgage  represented  the  total  amount  of 
various  loans,  with  Interest  thereon  that 
had  been  made  to  the  brothers  by  their  sis- 
ters during  a  period  of  twenty  or  more  years. 
In  1888  the  appellees,  as  tenants  in  common, 
purchased  one  of  the  two  mortgaged  houses 
in  Hagerstown  for  $2,500,  and  In  1892  they 
purchased  the  other  one  for  $1,600.  They 
also  purchased  $700  of  Hagerstown  drain- 
age bonds  for  their  Joint  account.  Prior  to 
the  Institution  of  the  slander  suits  In  which 
the  Judgments  were  rendered  against  the 
two  brothers,  they  had  a  bank  account  In 
their  names  as  Shockey  Bros,  with  Eavy, 
Lane  &  Co.,  in  Hagerstown,  and  a  similar 
one  with  the  People's  Bank  of  Waynesboro. 
The  aggregate  value  of  the  farm,  mountain 
land,  and  the  two  houses  in  Hagerstown 
was  about  $13,000,  so  that  the  half  Interest 
therein  covered  by  the  mortgage  was  worth 
approximately  $6,500. 

It  further  appears  from  the  evidence  that, 
not  only  was  the  mortgage  executed  after 
the  Institution  of  the  slander  suits  In  which 
the  Judgments  were  recovered  against  the 
mortgagors,  but  at  or  about  the  same  time 
the  Hagerstown  drainage  bonds  were  sold, 
and  the  bank  accounts  standing  in  the  name 
of  the  mortgagors  were  both  closed  out,  and 
their  share  of  the  farm  was  leased  for  a 
money  rent  to  their  sisters,  who  could  at 
any  time  retain  the  rent  and  apply  It  on  ac- 
count to  the  debt  due  to  them,  and  thus  de- 
feat any  attempt  of  the  plaintiff  to  recover 
4t.  by  an  attachment  Issued  on  bis  Judgment 


By  these  transactions  the  two  Shockey  broth- 
ers stripped  themselves  of  all  property  which 
could  have  been  resorted  to  by  the  plaintiff 
for  satisfaction  of  his  Judgment  against 
them.  The  natural  and  inevitable  result 
of  these  transactions  of  the  two  brothers  be- 
ing to  hinder,  delay,  and  defraud  the  plain- 
tiff, In  respect  to  the  collection  of  his  Judg- 
ment against  them,  the  normal  presumption 
of  Innocence  on  their  part  is  overthrown, 
and  they  are  chargeable  with  the  Intent  to 
produce  that  result,  and  the  mortgage  must, 
so  far  as  thegr  are  concerned,  be  regarded 
as  fraudulent  The  law  conclusively  pre- 
sumes every  man  to  Intend  the  necessary 
and  even  the  probable  consequences  of  an 
act  deliberately  done.  Gardner  v.  Lewis,  7 
Gill,  404 ;  Whedbee  v.  Stewart.  40  Md.  424 ; 
Ecker  v.  McAllister,  45  Md.  309 ;  Llneweaver 
V.  Slagle,  64  Md.  489,  2  Atl.  693,  54  Am.  Rep. 
775 ;  Gebhart  v.  Merfeld,  51  Md.  325 ;  Hi^ 
Grade  Brick  Co.  v.  Amos,  85  Md.  699,  52 
Atl.  582,  53  Atl.  148. 

The  radical  question  in  the  case  Is  wheth- 
er the  mortgage  is  to  be  considered  fraudu- 
lent as  against  the  mortgagees,  and  upon 
that  Issue  the  burden  of  proof  Is  primarily 
upon  the  appellant  who,  as  creditor,  assails 
its  validity.  Crooks  v.  Brydon,  93  Md.  645, 
49  AU.  921;  Fuller  v.  Brewster,  53  Md.  358, 
359 ;  Cooke  v.  Cooke,  43  Md.  522.  The  mere 
proof  of  an  Intent  on  the  part  of  a  miort- 
gagor  to  hinder,  delay,  or  defraud  his  cred- 
itor will  not  avoid  the  mortgage  as  against 
the  mortgagee  If  the  latter  act  in  good  faith 
In  taking  it,  even  though  it  operates  to  se- 
cure to  him  a  priority  In  the  payment  of  his 
debt  In  Smith  v.  Pattlson,  84  Md.  344,  35 
Atl.  963,  we  said :  "By  a  long  course  of  deci- 
sions. It  has  been  settled  that  the  fraud  of 
the  vendor  does  not  vitiate  a  sale  unless 
the  vendee  has  participated  In  the  fraudu- 
lent Intent  Cooke  v.  Cooke,  43  Md.  533, 
Fuller  T.  Brewster,  63  Md.  869,  Totten  v. 
Brady,  54  Md.  170,  and  many  other  cases." 
In  the  later  cases  of  Crooks  v.  Brydon,  93 
Md.  643,  49  Atl.  921,  and  Commonwealth 
Bank  v.  Keams,  100  Md.  207,  69  AtL  1010, 
the  rule  is  said  to  be  that,  when  the  oon- 
veyance  Is  regular  on  Its  face,  it  is  Incum- 
bent on  those  attacking  It  to  show  either 
that  It  was  not  made  upon  a  good  considera- 
tion, or  that  it  was  made  with  fraudulent 
Intent  upon  the  part  of  the  grantor  to  hin- 
der, delay,  or  defraud  his  creditors,  and  that 
this  Intent  was  known  to  or  participated  In 
by  the  grantee.  The  rule  Is  similarly  stated, 
upon  the  authority  of  many  cases  there  cit- 
ed. In  14  A.  &  E.  EncycL  of  Law  (2d  Ed.) 
p.  270,  and  In  the  copious  and  valuable  notes 
to  Feder  v.  Ervin  (Tenn.)  38  S.  W.  446,  36  L 
VL  A.  335,  and  Rlc«,  Stlz  &  Co.  v.  Wood  et  al., 
33S.  W.636,61Ark.442,SlL.B.A.e09.  Some 
authorities  go  so  far  as  to  hold  that,  even  If 
the  grantee  creditor  has  knowledge  that  the 
effect  of  the  conveyance  and  the  intent  of 
the  grantor  are  to  delay  or  defraud  other 

creditors,  the  title  of  the  grantee^  wllL  Jiot 
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be  dtiated  If  he  acts  In  good  faltb,  and  does 
not  participate  In  the  fraudulent  intent  of 
the  grantor.  20  Gyc.  470-475,  and  cases  cited 
in  notes  to  Feder  t.  Errin  and  Rice  et  al.  t. 
Wood  et  al,  supra.  From  the  nature  of 
the  case,  a  creditor  attempting  to  set  aside' 
a  conveyance  as  fraudulent  can  seldom  prove 
as  an  Independent  fact  the  knowledge  of  or 
participation  in  the  fraud  of  the  grantor  by 
the  grantee.  That  knowledge  or  participa- 
tion must  be  gathered  from  the  various  facts 
and  Incidents  composing  the  transactions  and 
its  environment.  The  primary  presumption 
here,  as  elsewhere.  Is  In  favor  of  innocence 
and  good  faith,  but  a  state  of  facts  may  be 
shown  which  will  negative  that  presumption, 
and  cast  upon  the  grantee  the  burden  of 
proving  his  good  faith  and  nonpartidpatlon 
in  the  fraudulent  purpose  of  the  grantor. 

The  circumstances  shown  by  the  evidence 
in  this  case  to  have  surrounded  the  execution 
of  the  mortgage  to  the  two  sisters  were 
such.  In  our  opinion,  as  to  negative  the  pre- 
sumption of  good  faith  on  their  part,  and  call 
for  frank  disclosure  and  full  proof  of  all 
of  tbdr  dealings  in  connection  with  that 
transaction.  The?  had  for  years  been  living 
In  the  same  house  an^  eating  at  the  same 
table  with  their  brothers.  The  four  had  con- 
ducted their  farm  and  rented  their  houses 
for  joint  account,  and  had  frequent  settle- 
ments with  each  other.  The  sisters  had 
through  a  long  period  made  successive  loans 
to  the  brothers,  to  an  amount  In  the  ag- 
gregate far  greater  than  the  total  value  of 
all  of  the  property  of  the  latter,  and  must 
have  had  constant  cause  to  ascertain  and 
consider  the  brothers'  financial  condition  and 
responsibility.  In  the  simplicity  of  that  rural 
home  so  exciting  a  subject  as  threatened  or 
pending  slander  snlts  against  the  brothers 
and  the  possible  effect  upon  them  of  an  ad- 
verse result  of  the  suits,  and  the  ways  and 
means  of  providing  against  such  a  misfor- 
tune, mnst  have  formed  the  theme  of  current 
discussion  at  the  common  fireside  and  table. 
In  that  situation  It  was  incumbent  upon 
both  the  brothers  and  sisters,  and  especially 
upon  the  latter  as  the  parties  claiming  under 
the  impeached  mortgage,  to  have  given  In 
their  answers  to  the  bill  in  the  present  case 
frank,  clear,  and  full  explanations  of  their 
dealings  with  each  other.  Hlnman  v.  Sllcox, 
91  Md.  576-585,  46  Atl.  1017.  This  they  fail- 
ed to  do.  They  made  common  cause  In  their 
answers,  and  Jointly  denied  any  Intent  on  the 
part  of  either  the  brothers  or  sisters  to  put 
the  property  of  the  latter  beyond  the  reach 
of  the  plaintiff  for  the  satisfaction  of  his 
Judgments.  They  did  not  disclose  fully  or 
at  all  their  dealings  with  each  other  In  re- 
lation to  the  execution  of  the  mortgage  or 
the  contracting  of  the  debt  which  It  was  in- 
tended to  secure,  but  contented  themselves 
with  a  denial  that  the  mortgage  was  fraudu- 
lent, and  an  assertion  that  it  was  made  to 
secure  a  bona  fide  Indebtedness  existing  at 
the  time  of  its  execntfon,  and  for  no  other 


purpose.  The  filing  by  the  plaintiff  of  ex- 
ceptions to  the  original  answer  was  required 
In  order  to  secure  from  the  defendants  a  di- 
rect response  to  several  material  allegations 
of  the  bill  already  referred  to  by  us. 

Again,  the  evidence  shows  that  the  sisters 
participated  In  some  of  the  other  measures 
adopted  by  the  brothers  to  complete  the  with- 
drawal of  their  property  from  the  plaintlfC's 
reach.  The  leasing  by  the  brothers  of  their 
Interest  in  the  farm  to  the  sisters  for  a  mon- 
ey rent,  at  or  about  the  time  of  the  bringing 
of  the  Blander  suits  and  making  of  the  mort- 
gage, could  not  have  been  consummated  with- 
out the  concurrence  and  co-operation  of  the 
sisters.  The  significance  of  that  transac- 
tion Is  too  great  to  be  disregarded.  Samuel 
Shockey  testified  In  the  case,  when  asked 
who  had  conducted  the  business  after  his 
father's  death  and  his  mother  quit  the  farm- 
ing, "My  brother  Abe  and  I  superintended 
the  farm  altogether";  and  when  asked,  on 
croes-examinati(Hi,  "In  what  business  are 
Shockey  Bros,  now  engaged?"  be  replied, 
"Superintending  the  farm  up  there."  And 
when  asked,  "What  farm?"  he  said,  "The 
home  farm" ;  and  further  said  that  they  were 
now  managing  It  for  their  two  sisters  Sue 
and  Ida.  It  also  appears  from  the  testimony 
of  Ida  Shockey,  one  of  the  two  sisters,  that, 
although  they  have  rented  the  two  brothers' 
share  of  the  farm,  all  four  of  them  continued 
to  reside  upon  It  as  one  family  and  draw 
their  sustenance  from  it  as  they  have  always 
done.  This  acceptance  by  the  sisters  of  the 
mortgage  and  lease  of  the  brothers'  Interest 
In  the  farm,  while  the  latter  contlnne  to  live 
upon  and  manage  It  as  before,  strongly  In- 
dicates a  purpose  on  their  part  to  assist  the 
brothers  to  retain  its  enjoyment  while  with- 
holding it  from  liability  to  the  plalntlfTs 
judgments,  which  should  not  receive  the 
sanction  of  a  court  of  equity.  The  sale  of 
the  Hagerstown  drainage  bonds,  owned  joint- 
ly by  the  brothers  and  sisters,  at  or  abont 
the  time  of  the  instltntlon  of  the  slander 
suits,  must  also  have  required  the  authority 
or  assent  of  the  slaters,  unless  the  sale  was 
made  without  their  knowledge,  which  has 
been  suggested  by  no  one. 

Hubert  Detrow  and  Edward  McCanley, 
both  disinterested  witnesses,  testified  posi- 
tively that,  during  the  trial  of  the  slander 
suits  against  Samuel  Shockey  at  Hagers- 
town, they  were  engaged  In  a  conversation  In 
the  courthouse,  when  they  overheard  the 
Shockey  sisters  say,  In  talking  to  each  other, 
that  they  expected  to  lose  the  suit,  but  It  did 
not  make  any  difference,  as  they  had  fixed  it 
so  that  he  would  not  get  anything  anyhow. 
Both  witnesses  ascribed  to  Susan  Shockey 
the  statement  that  she  expected  the  suit  to 
be  lost,  and  to  Ida  Shockey  the  reply  that  it 
did  not  make  any  difference,  that  they  had 
fixed  It  so  that  he  would  not  get  anything 
anyhow.  Both  of  the  sisters  testified  that 
Ida  had  not  been  In  Hagerstown  at  all  dur- 
ing that  trial,  and  two  ether  witnesses  Mrs. 
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McCarter  and  Mrs.  Spencer  each  testified 
that  she  bad  been  present  during  the  trial 
of  the  case  at  Hagerstown  and  bad  not  seen 
Ida  Shockey  there.  Jennie  Spencer  testified 
that  she  had  been  with  Ida  Sbockey  at  her 
borne  on  the  farm  during  the  trial,  bat  could 
not  say  exactly  bow  long  she  bad  been 
there.  As  against  this  evidence,  six  otber 
witnesses  each  testified  affirmatively  to  hav- 
ing seen  Ida  Shockey  at  that  trial  during  at 
least  one  day.  The  preponderance  of  this 
testimony  favors  the  assertion  of  the  plain- 
tiff's  witnesses  that  the  alleged  conversation 
between  the  sisters  at  the  courthouse  In 
ECagerstown  did  occur;  but,  be  that  as  It 
may,  in  view  of  the  family  connection,  daily 
intercourse,  and  Intimate  relations  financial 
and  personal  existing  between  the  Sbockey 
brothers  and  sisters,  and  the  undoubted  co- 
operation of  the  sisters  In  some  portions  of 
the  attempt  of  the  brothers  to  place  tbetr 
property  beyond  the  plaintilTB  reach,  we  are 
unable  to  concur  in  the  conclusion  of  the 
learned  Judge  below  that  the  sisters  accepted 
the  mortgage  without  knowledge  of  their 
brothers'  fraudulent  Intent  or  participation  in 
Its  consummation.  The  sisters  were  doubtless 
actuated  by  a  desire  to  promote  what  they 
regarded  as  their  brothers'  welfare  and  safe- 
ty In  assisting  them  to  cover  up  their  prop- 
erty, but  the  evJdmce  does  not  satisfy  us 
that  they  took  the  mortgage  solely  for  the. 
purpose  of  securing  their  own  claims  with- 
out reference  to  the  promotion  at  their  broth- 
ers' covinous  designs. 

We  have  adverted  in  the  earlier  part  ot 
this  opinion  to  the  evidence  appearing  in  the' 
record  touching  the  making  by  the  sisteis  to 
the  brothers  of  the  alleged  loans  for  the  se- 
curity of  which  the  mortgage  in  question  was 
given.  We  deem  it  unnecessary  to  pass  up- 
on the  weight  of  that  evidence  or  the  suffi- 
ciency of  the  consideration  for  the  mortgage, 
because  we  have  determined  that  the  mort- 
gage must  be  declared  void  as  against  tlie 
plaintifCB  Judgmoit  because  of  the  mort- 
gagee's knowledge  of  and  participation  in 
the  fraudulent  purpose  of  the  mor^gmrs  In 
executing  it  To  sustain  a  mortgage  made 
to  secure  creditors  by  a  debtor  In  the  condi- 
tion of  the  mortgagors  in  this  case,  It  is 
essential  to  establish  both  a  sufficient  con- 
sideration and  a  bona  fide  execution.  The 
absence  of  either  one  of  those  two  elements 
will  be  sufficient  to  avoid  the  mortgage  in 
favor  of  existing  creditors.  In  Ctiatterton 
v.  Mason,  86  Md.  240,  87  Atl.  960,  we  said: 
"The  l>ona  fides  of  the  transfer  of  property 
is  as  much  a  subject  of  Inquiry  in  a  case  of 
this  character  as  tiie  consideration.  If  it  lie 
established  that  the  deed  was  made  by  the 
grantor  and  accepted  by  the  grantee  with  the 
intent  to  hindo',  delay,  or  defraud  the  credi- 
tors of  the  former,  it  matters  not  that  a  full 
consideration  has  been  paid." 

The  appellant  is  entitled  to  a  decree  declar- 
ing the  mortgage  before  us  void  as  to  his 
Judgments,  and  directing  a  sale  of  the  undi- 


vided Interests  of  the  several  brothers  In  the 
mortgaged  property,  or  so  much  thereof  as 
may  be  necessary  for  the  respective  satis- 
faction of  bis  Judgments  and  the  costs  of 
this  suit  To  tliat  end,  we  will  reverse  the 
decree  appealed  from,  and  remand  the  case 
for  further  proceedings  In  accordance  with 
tills  opinion. 

Decree  reversed,  with  costs,  and  case  re- 
manded. 


(U6  Hd.  60) 
BINOXat  SEWING  MACHINB  00.  t.  LEB. 
(Court  of  Appeals  of  Maryland.    April  24, 1907.) 

1.  AocoBD  AND  Satistaotioic— Pari  Patmsot 

— Receipt  in  Fuu.. 

An  offer  of  a  company  to  settle  in  full  with 
its  agents  by  paying  them  at  once  50  per  cent, 
of  all  commissions  accrued  or  to  accrue  on  ac- 
count of  sales  tlieretofore  made,  and  an  accept- 
ance tliereof  in  full,  is  a  good  accord  and  satis- 
faction, since  anticipation  of  time  of  payment 
is  a  sufficient  consideration. 

[Ed.  Note.— For  cases  in  pohit  see  Cent.  Dig. 
voL  1,  Accord  and  Satisfaction,  |  64.] 

2.  TbIAI/— iNBTBUOnoRB— NkCESSITT— DUTT  OV 
JUDOE. 

Where  a  party  interposed  a  plea  of  accord 
and  satisfaction  and  offered  evidence  tending  to 
support  the  plea,  he  was  entitled  to  have  that 
defense  presented  to  ttie  Jury  by  an  instruction 
embodying  a  liypothetical  statement  of  the  facts 
upon  which  it  was  founded. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig; 
vol.  46,  Trial,  {  478.] 

8.  Tbiai,  — iRBTBUonons— Fouc  and   Lar- 

QUAOE. 

In  an  action  by  an  agent  for  oommissions, 
where  the  defendant  pleaded  an  accord  and 
satisfaction,  a  prayer  intended  to  present  tlie 
facts  offered  to  support  the  plea  la  properly  re- 
fused whicli  submits  to  tlie  jury  that  the  plain- 
tiff was  satisfied  tliat  the  sum  upon  which  the 
accord  and  satisfaction  was  Iiaaed  was  Um 
amount  appearing  on  the  iMMks  to  Ills  credit,  in- 
stead of  requiring  them  to  find  tliat  it  was  tiM 
amount  appearing  to  his  credit  on  the  books. 

4.  Saice— lanoBino  EjVidenoe. 

A  prayer  which  ignores  the  theory  of  the 
plaintiCrs  case  and  the  testimony  offered  by  him 
in  its  support  is  properly  rejected. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig, 
vol.  46,  Trial,  ||  618-623.] 

5.  Savx. 

In  an  action  by  an  ajrent  for  commissions, 
a  prayer  that  the  plaintiflrs  riglit  to  a  verdict 
would  be  defeated  if  the  jury  found  that  he 
gave  a  receipt  offered  in  evidence  was  properly 
rejected,  wliere  the  plaintiff,  if  Iris  evidence  was 
true,  would  have  l>een  entitled  to  recover  not- 
withstanding tlie  receipt. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig, 
vol.  46,  Trial,  H  613-628.] 

Appeal  from  Circuit  Court  Anne  Arun- 
del County;    Wm.   H.  Thomas,  Judge. 

Action  by  Joseph  A.  Lee  against  the  Sing- 
er Sewing  Machine  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Be- 
versed,  and  new  trial  granted. 

Argued  before  BRISCOE,  BOYD,  PEARCB, 
SCHMUCKER,  BURKE,  and  ROGERS,  JJ. 

James  M.  Munroe,  for  appellant  James 
B.  Brashears,  for  «W^MbyV^OOgie 
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BURKE,  J.  Jos^h  iL  Lee  sned  the  Sing- 
er Sewing  Macblne  Company  In  the  drcait 
•court  for  Anne  Arundel  county,  and  recov- 
ered a  judgment  for  the  sum  of  $191.10, 
from  which  this  appeal  was  taken.  The 
salt  was  in  assumpBlt  upon  the  common 
ooonts,  and  attached  to  the  declaration  was 
a  Mil  of  particulars,  which  showed  a  balance 
dne  the  plaintiff  of  $211.01.  The  defendant 
filed  the  general  issue  plea  and  two  special 
pleas — first,  payment;  and,  second,  accord 
and  satisfaction.  The  plea  of  accord  and 
satisfaction,  under  which  the  only  question 
presmted  on  the  record  arises,  is  as  follows : 

"That  the  defendant  at  the  time  of  the  in- 
stitution of  this  suit  was  not  indebted  to 
the  plaintifT,  bnt  that  prior  to  the  institution 
of  this  suit  the  plaintiff  bad  a  certain  claim 
against  the  Wheeler  &  Wilson  Sewing  Machine 
Company  for  commissions  to  fall  dne  from 
time  to  time  in  the  future  for  and  on  acconut 
of  the  sales  of  certain  sewing  machines, 
which  said  claim  would  not  be  due  and  pay- 
able in  foil  for  a  period  of  five  years,  and 
which  said  claim  of  the  plaintiff  was  paya- 
ble only  when  as  the  proceeds  of  sales  of 
said  sewing  machines  were  from  time  to 
time  collected  by  the  Wheeler  &  Wilson  Sew- 
ing Idachlne  Company,  and  that  the  defend- 
ant became  and  was  on  the  19th  day  of  De- 
cember, 1905,  the  assignee  of  the  said  Wheel- 
er &  Wilson  Sewing  Machine  Company  and 
assumed  to  pay  all  its  Just  debts  and  liabil- 
ities, when  and  as  the  same  might  bec<Hne 
due  and  payable,  and  that  the  defendant 
offered  to  anticipate  the  times  of  said  pay- 
moits  which  might  fall  dqe  in  the  future  to 
the  plaintiff  and  to  settle  in  full  its  future 
liability  to  the  plaintiff,  which  said  liability 
was  also  dependent  upon  a  contingency,  to 
wit,  the  collection  by  the  defendant  of  the 
proceeds  of  the  sales  of  said  machines  which 
were  sold  on  the  Installment  plan,  by  pay- 
ing to  the  plaintiff  In  full  settlement  of  all 
his  claims,  present  and  future,  against  the 
defendant  as  aforesaid,  a  certain  sum,  to 
wit,  two  hundred  and  twenty-seTen  dollars 
and  fifty  cents  ($227.60),  which  said  offer  the 
j;)laintLS  accepted,  and  the  defendant  ac- 
cordingly paid  to  the  plaintiff  the  said  sum 
of  two  hundred  and  twenty-sevrai  dollars 
and  fifty  cents  In  full  satisfaction  and  dis- 
charge of  the  plaintiff's  aforesaid  claims, 
present  and  future,  and  procured  from  the 
plaintiff  the  following  acquittance  and  re- 
ceipt in  full  in  the  following  words,  to  wit: 
'Singer  Sewing  Machine  Company  Central 
Agency,  19  W.  Franklin  Street,  Baltimore, 
Md.  December  19th,  1906.  Received  of  the 
Singer  Sewing  Machine  Company  the  sum  of 
two  hundred  and  twenty-seven  dollars  and 
fifty  cents  in  full  settlement  of  all  claims  I 
have  against  the  Wheeler  &  Wilson  Sewing 
Machine  Company  for  commissions  accrued  or 
to  accme,  growing  oat  of  business  done  by  me 
for  them  or  otherwise.  Jos.  A.  Lee.  Witness : 
'  H.  D.  Dietz.'    And  that  in  consideration  of 


said  payment  of  said  stun  in  advance  of  the 
dne  dates  of  plaintilTB  aforesaid  claim  the 
plaintiff  accepted  In  full  satisfaction  and  in 
settlement  of  defendant's  contingent  liability 
therefore,  as  aforesaid,  and  discharge  of  ail 
his  aforesaid  claims,  present  and  future,  the 
said  sum  of  two  hundred  and  twenty-sev- 
en dollars  and  fifty  cents."  The  plaintiff 
had  been  an  agent  for  the  sale  of  sewing 
machines  of  the  Wheeler  &  Wilson  Sewing 
Machine  Company,  and  under  the  terms  of 
his  contract  with  that  company,  as  testified 
to  by  him,  be  was  entitled  to  a  commission 
upon  sales  and  upon  collections  made  by 
him,  and  the  account  which  he  filed  with 
bis  declaration,  which  account  Is  somewhat 
obscure  and  difficult  to  understand,  was  In- 
tended to  show  exactly  bow  the  balance 
claimed  was  arrived  at  The  correctness  of 
the  account  was  disputed  by  the  defendant; 
bnt,  as  that  was  a  matter  properly  to  be  de- 
termined by  the  Jury,  and  does  not  In 'any 
manner  affect  the  question  here  before  the 
court,  we  will  not  discuss  it  further  than 
to  say  that  it  is  made  up  upon  the  basis  of 
sales  claimed  to  have  been  made  by  the 
plaintiff  while  he  was  in  the  employ  of  tite 
Wheeler  &  Wilson  Company.  The  defend- 
ant company  about  tlie  19th  of  December, 
1906,  took  over  the  business  of  the  Wheeler 
&  Wilson  Company,  and  proposed  to  settle 
with  the  agents  of  the  latter  company  all 
their  accounts  against  said  company.  It  is 
as  to  the  terms  of  this  settlement  that  the 
real  question  in  this  case  arises. 

The  contmtion  of  the  plaintiff  was  that  he 
was  entitled,  under  the  agreement  of  set- 
tlement, to  receive  from  the  defendant  50 
per  cent,  of  the  commissions  he  would  be 
entitled  to  on  sales  made  by  him  for  the 
Wheeler  &  Wilson  Company  up  to  the  time  of 
the  transfer  of  the  business  of  that  company 
to  the  defendant,  and,  as  the  total  amotmt 
dne  him  at  the  time  was  $877.07,  the  defend- 
ant was  indebted  to  him  under  the  terms  of 
the  settlement  In  the  sum  of  $438.63V^  On 
the  19th  of  December,  1906,  the  defendant 
paid  to  the  plaintiff  $227.60,  which  he  ac- 
cepted in  full  settlement  and  discharge  of 
all  his  claims  against  the  Wheeler  &  Wilson 
Company.  The  plalntlfTs  testimony,  as  to 
the  terms  of  the  settlement  and  the  ctrcnm- 
stances  under  which  the  sum  mentioned  was 
paid  and  accepted,  is  as  follows:  Tliat, 
when  the  defendant  company  took  over  the 
business  of  the  Wheeler  &  Wilson  Company, 
they  proposed  to  ail  their  agents,  of  whom 
the  plaintiff  was  one,  to  anticipate  the  com- 
mission accounts  of  their  agents  who  had 
formerly  represented  the  Wheeler  &  Wilson 
Company  by  paying  to  them  50  per  cent,  of 
the  commissions  that  they  wonid  be  entitled 
to  upon  sales  made  up  to  the  time  of  the 
transfer  of  the  business  of  the  Wheeler  A 
Wilson  Company  to  the  defendant  company, 
instead  of  keeping  the  account  running  and 
paying  to  the  agents  60  per  cent,  of  the 
amounts  collected  by  them  from  time  to  time, 
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and  the  plaintiff  accepted  the  proposition; 
that  on  the  19th  day  of  December,  1905,  the 
plaintiff  had  a  settlement  with  the  defend- 
ant on  the  basis  of  $455  of  commissions  ac- 
crued or  to  accrue  in  the  future  on  account 
of  the  sales  made  by  the  plaintiff  for  the 
account  of  the  Wheeler  &  Wilson  Sewing 
Machine  Company,  receiving  the  sum  of 
$227.50  from  the  defendant  company,  and 
giving  the  receipt  which  is  set  out  in  the  de- 
fendant's plea  of  accord  and  satisfaction ; 
that  he  expected  to  receive  a  larger  sum,  and 
that  upon  returning  to  his  home  after  the 
settlement,  and  after  an  examination  of  his 
accounts,  he  discovered  that  he  had  not 
been  naid  by  the  defendant  50  per  cent,  of 
the  true  amount  of  the  commissions  accrued 
or  to  accrue  to  blm  on  account  of  sales  made 
by  him ;  and  that  he  went  back  to  the  com- 
pany to  complain  of  the  settlement,  "and 
to  demand  that  he  be  paid  the  difference  be- 
twe'en  what  he  had  received  and  the  true 
amount  due  him  as  shown  by  his  accounts." 
The  contention  of  the  defendant  is  that  the 
plaintiff  agreed  with  the  defoidant  company 
to  settle  In  full  all  accounts  for  commissions 
accrued  or  to  accrue  for  and  on  account  of 
the  sales  of  the  Wheeler  &  Wilson  sewing 
machines  made  by  the  plaintiff  on  the  basis 
of  50  per  cent,  of  the  amount  thereof  as 
shown  by  a  statement  thereof  taken  from  the 
books  of  the  Wheeler  &  Wilson  Company. 
The  defendant  offered  evidence  tending  to 
support  this  contention,  and  to  show  that  the 
settlement  made  with  the  plaintiff  on  the 
19th  of  December,  1905,  was  in  accordance 
with  this  agreement.  The  evidence  adduced' 
by  the  defendant.  If  believed  by  the  Jury, 
was  sufficient  to  support  the  Idea  of  accord 
and  satisfaction,  and  thus  defeat  a  recovery 
by  the  plaintiff.  The  defense  of  accord  and 
satisfaction  consists  of  something  given  to, 
or  done  for,  the  defendant,  and  accepted  by 
him  upon  a  mutual  agreement  that  it  shall 
be  a  discharge  of  the  cause  of  action.  The 
agreement  is  the  accord,  and  the  thing  done 
Is  the  satisfaction.  The  mere  payment  of  a 
smaller  sum  Is  no  satisfaction  of  a  larger 
debt  due,  but  the  payment  of  a  smaller  sum 
may  be  a  satisfaction  of  a  larger  sum  where 
there  is  a  mutual  consideration  to  support 
an  agreement  to  that  effect  The  authorities 
are  uniform  in  holding  that  anticipation  of 
time  of  payment  is  a  sufficient  consideration 
to  support  a  plea  of  accord  and  satisfaction. 
As  early  as  the  case  of  Plimell,  5  Co.  Re- 
ports, 117,  It  was  held  that,  where  the  whole 
sum  Is  due  by  no  Intendment,  the  acceptance 
of  a  parcel  can  be  a  satisfaction  to  the  plain- 
tiff ;  but  that  payment  and  acceptance  of  a 
parcel  before  the  maturity  of  the  debt  in 
satisfaction  of  a  whole  would  be  a  good  sat- 
isfaction In  regard  to  the  circumstance  of 
time;  "for  peradventure  parcel  of  It  before 
the  day  would  be  more  beneficial  to  him 
than  the  whole  at  the  day,  and  the  value 
of  the  satisfaction  is  not  material."  In 
Slbree  v.  Tripp,  15  M.  &  W.  34:,  where  the 


subject  of  accord  and  satisfaction  waa  vwy 
fully  considered,  It  was  decided  that  a  sum 
of  money  payable  at  a  different  time  was  a' 
good  satisfaction  of  a  larger  sum  payable  at 
a  future  day.  The  reason  for  the  rule  that 
part  payment  of  a  debt  cannot  be  taken  as 
a  satisfaction  for  the  whole  Is  that  the  cred- 
itor's agreement  is  without  consideration: 
"The  rule,  however,  supposes  the  part  per- 
formance of  the  original  obligation — the  pay- 
ment of  part  at  the  time  and  In  the  manner 
originally  stipulated  for  the  payment  of  the 
whole,  from  which  payment  of  a  part  rather 
than  the  whole  no  benefit  can  accrue  to  the 
creditor.  But  when  a  new  duty  is  undertak- 
en by  the  debtor  which  is,  or  may  be,  burd«i- 
some  to  him,  or  beneficial  to  the  creditor, 
a  new  consideration  arises  out  of  such  un- 
dertaking and  sustains  the  agreement,  as 
when  the  debtor  undertakes  to  pay  and  pays 
part  at  an  earlier  day,  or  at  another  place, 
or  in  another  article  than  required  by  the 
original  obligation."  Rose  v.  Hall,  28  Conn. 
895,  C8  Am.  Dec.  402.  In  Bowker  et  al.  t. 
Child,  3  Allen  (Mass.)  434,  the  facts  were  that 
the  defendants  were  indebted  to  the  plain- 
tiffs upon  four  promissory  notes,  one  of 
which  was  nearly  due,  and  the  others  having 
some  time  to  run  before  maturity.  A  com- 
mittee of  the  defendants'  creditors,  of  which 
one  of  the  piaiutiffs  waa  a  member,  rec- 
ommended that  they  should  pay  60  per  cent, 
upon  all  their  notes,  due  or  not  due,  cal- 
culating this  amount  upon  the  face  of  the 
notes,  without  addition  or  subtraction  of  In- 
terest,  25  per  cent  cash,  and  35  per  cent  in 
notes  of  a  certain  Lee  Claflin  or  William  C. 
Claflln,  payable  in  six  months  from  June  1, 
1857,  and  upon  a  final  winding  up  of  the  de- 
fendant's affairs,  which  should  be  on  or  be- 
fore June  1,  1858,  they  should  pay  to  the 
committee  from  their  surplus  property,  to  be 
distributed  among  their  creditors,  such  por- 
tion as  the  committee  should  advise.  This 
recommendation  was  in  writing,  signed  by 
the  committee,  and  the  defendants  on  the 
27th  of  May,  1858,  executed  an  agreement 
under  seal  attached  to  the  writing  by  which 
they  bound  themselves  to  comply  with  Its 
provisions.  On  the  10th  of  June,  1857,  one 
of  the  plaintiffs  took  the  notes  to  I^ee  Claflln, 
and  gave  them  up  to  him,  and  received  the 
60  per  cent  of  their  amount,  the  35  per  cent 
not  being  in  a  note,  but  by  a  separate  agree- 
ment In  cash  with  a  discount  of  5  per -cent 
The  plaintiffs  brought  suit  upon  the  original 
notes.  The  court  speaking  through  Hoar, 
J.,  said :  "In  regard  to  the  notes,  the  presid- 
ing Judge  ruled  that  the  making  of  the  agree- 
ment the  taking  of  the  60  per  cent,  and  the 
giving  up  of  the  notes,  under  the  circumstan- 
ces as  testified  to  at  the  trial,  were  a  pay- 
ment of  the  notes,  and  a  verdict  was  ordered 
for  the  defendants."  The  expression  used 
by  the  learned  Judge  was  not  precisely  ac- 
curate, as  the  settlement  proved  was  not 
strictly  a  payment  but  an  accord  and  satis- 
faction of  the  note,  lf^|^ijo,,^^l^^u,^ee]t 
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made  of  tbls  at  tbe  argument,  nor  do  we  anp- 
poae  the  contention  of  the  Judge,  or  the  par- 
ties was  called  to  any  other  conaideration 
than  whether  It  amonnted  to  a  valid  dis- 
charge and  extinguishment  of  the  notes,  and 
a  bar  to  the  plaintiffs'  action. 

The  plaintiffs  rely  upon  two  grounds  of 
exceptions:  First,  that  an  agreement  to  take 
a  smaller  sum  of  money  In  payment  of  a  lar- 
ger smn  Is  without  consideration,  and  not 
binding  In  law;  and,  secondly,  that  It  was 
a  question  of  fact,  which  ought  to  have  been 
submitted  to  the  Jury,  whether  the  plaintiffs 
agreed  to  discharge  the  notes  without  a  fur- 
ther payment  on  them.  There  is  no  doubt 
of  the  soundness  of  the  first  proposition,  as 
a  statement  of  abstract  law.  But,  as  was 
said  by  Mr.  Justice  Dewey  In  Brooks  y. 
White,  2  Mete.  286,  37  Am.  Dec.  95:  "The 
same  ancient  authority  which  declares  the 
payment  and  acceptance  of  a  lees  sum  on  the 
day  the  debt  becomes  due.  In  satisfaction 
of  a  greater,  is  no  defense  beyond  the  amount 
paid,  also  declares  that  the  payment  aud  ac- 
ceptance of  a  less  sum  before  the  day  of  pay- 
ment has  arrived  In  satisfaction  of  a  whole 
would  be  a  good  accord  and  satisfaction; 
for  it  is  said,  peradventure,  parcel  of  the 
sum  before  the  day  It  fell  due  wodld  be 
more  beneficial  to  him  than  the  whole  at  the 
day,  and  the  value  of  the  satisfaction  Is  not 
material.  Pinnell's  Case,  5  Co.  117."  Here 
there  were  four  notes  given  up  upon  payment 
of  the  60  per  cent,  as  one  entire  satisfaction. 
Three  of  them  were  not  due,  one  having  more 
than  two  years  to  run.  The  payment  was  at 
a  different  time,  and  before  the  debt  wai  due. 
This  was  a  sufficient  consideration  to  sup- 
port an  "accord  and  satisfaction  at  taw." 
The  defendant,  having  Interposed  tin  plea 
of  accord  and  satisfaction,  and  hsrlDg  of- 
fered, evidence  tending  to  support  tbe  plea, 
was  entitled  to  have  had  that  defense  pre- 
sented to  the  Jury  by  an  instruction  embody- 
ing a  hypothetical  statement  of  the  facts  up- 
on which  it  was  founded,  and  In  no  event 
was  it  proper  for  the  court  to  have  excluded 
from  the  conaideration  of  tbe  Jury  the  theory 
of  bis  defense,  or  to  have  ignored  It  In  the 
instructions  granted.  Eureka  Fertiliser  Com- 
pany V.  Baltimore  Copper,  78  Md.  188,  27 
Aa  1035;  Corbett  T.  Wolford,  84  Md.  426, 
35  AU.  1088. 

At  the  conclusion  of  the  testimony  the 
plaintiff  offered  one  prayer,  and  the  defend- 
ant submitted  five.  The  record  states  that 
the  court  rejected  all  the  prayers,  but  it  was 
agreed  at  tbe  argument  that  this  was  a  mis- 
take in  80  far  as  the  defendant's  fifth  prayer 
is  concerned,  which  was  In  fact  granted. 
That  prayer  merely  told  the  Jury  that  there 
was  no  evidence  that  the  receipt  offered  Ir 
evidence  was  obtained  by  fraud,  and  no  ex- 
cq>tiea  was  taken  to  it  by  the  plaintiff.  The 
court,  in  lieu  of  the  rejected  prayers,  grant- 
ed two  instructions  of  its  own.  To  tbe  In- 
structions granted  by  the  court,  and  to  the 
rejecting  of  bla  prayers  the  defendant  except- 


ed. Tbe  third  prayer  of  the  defendant  waa 
Intended  to  present  the  facts  which  he  had 
offered  in  support  of  the  plea  of  accord  and 
satisfaction,  and,  except  In  one  respect,  is 
free  from  objection.  It  failed  to  submit  to 
the  Jury  the  fact  that  the  sum  of  $456  was 
the  amount  appearing  to  the  credit  of  the 
plaintiff  upon  tlie  books  of  the  Wheeler  & 
Wilson  Company.  Instead  of  requiring  them 
to  find  that,  it  merely  required  them  to  find 
that  the  plaintiff  was  satisfied  that  $455  was 
the  amount  appearing  upon  those  books  to 
his  credit  For  this  error,  which  may  be 
readily  corrected  at  the  retrial  of  the  case, 
the  prayer  was  properly  rejected.  We  find 
no  error  In  the  rejection  of  the  first,  sec- 
ond, and  fourth  prayers  of  the  defendant. 
Tbe  first  and  second  ignored  the  theory  of 
the  plaintiff's  case  and  tbe  testimony  offered 
by  him  in  its  support,  and  the  fourth  assert- 
ed that  the  defendant's  right  to  a  verdict 
would  be  defeated  if  they  found  the  plaintiff 
gave  the  receipt  offered  in  evidence,  and 
that  the  same  was  given  without  fraud  prac- 
ticed upon  tbe  defendant,  and  that  he  gave 
It  after  full  opportunity  to  examine  tbe 
books,  etc.,  of  the  defendant.  If  the  plain- 
tiff's evidence  as  to  the  terms  of  the  settle- 
ment be  true,  he  would  have  been  entitled 
to  recover,  notwithstanding  the  facts  stated 
in  this  prayer.  Tbe  two  instructions  grant- 
ed by  the  court  were  fatally  defective,  be- 
cause they  each  entirely  ignored  the  evidence 
offered  by  the  defendant  in  support  of  bis 
plea  of  accord  and  satisfaction,  which  evi- 
dence, if  believed  by  the  Jury,  was  sufficient, 
under  tlie  authorities  cited,  to  have  biirred 
tbe  plaintifTs  recovery  In  this  action. 

For  error  committed  in  these  Instmctions, 
the  Judgment  must  be  reversed. 

Judgment  reversed,  and  new  trial  award-, 
ed,  with  costs  to  the  appellant 

aoe  isa.  570) 
DIAMOND    STATE   TBLBPHONB   CO,   T. 

BLAKE. 
(Court  of  Appeals  of  Maryland.    April  24, 1907.) 

1,  Rekoval  of  Causes  —  Diviasi!  CmzitH- 

8HIP— COBPOBATIONS. 

Wliere  a  plaintiff  and  one  of  tlie  defend- 
ants were  citizens  of  Maryland,  the  other  de- 
fendant could  not  have  the  cause  removed  to 
the  United  States  court  on  the  ground  of  diverse 
citizenship,  though  it  was  a  foreign  corporation. 

SEkl.  Note.— For  cases  in  point,  see  Cent  Dig. 
.  42,  Reihoval  of  Causes,  i  90.] 

2.  Pasties— Defenoants—Pebsons  Who  mat 
BE  Joined — Actions  fob  Tobt. 

In  an  action  for  personal  injuries  against 
two  defendants,  plaintiff  must  allege  and  prove  a 
joint  participation  by  both  to  recover  a  joint 
judgment  and  the  court  is  not  authorized  to 
grant  a  severance  of  parties  defendant,  where 
both  are  alleged  to  be  liable  for  the  injuries 
complained  of. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  37,  Parties,  |  35.] 

9.  Venub— Change  op  Venue— Eight  of  Co- 
defendants. 

Where  two  defendants  are  alleged  to  b« 
liable    for    plaintiff's    injurie 
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Jointly,  the  caae  cannot  be  removed  to  some 
other  coart  of  the  state  on  application  of  one  of 
the  defendants,  when  opposed  by  the  other. 
4.  Jdbt— JuBT  List— Pbocubemknt  a.nd  Sb- 
UCTION  or  Names— Statotobt  Peovisions. 
Code,  art  61,  {  13,  provides  that  in  civil 
eases  the  lists  of  Jarors  furnished  the  parties 
contain  20  names,  and  that  the  parties  may 
each  strike  out  4  names  from  the  lista,  and  the 
remaining  12  shall  constitute  the  jury.  H«li 
that,  where  there  are  two  defendants,  they  at« 
not  each  entitled  to  strike  four  names  from  the 
list. 

6.  Rehotai.  or  Caube»— Tnoc  or  Applioa- 

TION. 

Where  an  action  was  brought  against  two 
defendants  jointly  for  personal  injuries,  and  at 
the  close  of  plaintiFs  evidence  a  verdict  was 
directed  for  one  of  them,  and  the  other  renewed 
its  motion  made  at  the  beginning  of  the  trial 
to  have  the  case  removed  to  the  United  States 
courts,  but  did  not  file  a  new  application  in 
writing  and  t>ond,  nor  was  a  non  pros  entered 
bv  plaintiff  as  to  the  other  defendant,  the  ap- 
plication was  too  late. 

[Ed.  Note.— For  cases  in  {Mint,  see  Cant.  Dig. 
vol.  42,  Removal  of  Canses,  |  136.] 
0.  Baue. 

Where  two  defendants  were  sued  Jointly, 
and  at  the  close  of  plaintiff's  evidence  a  ver- 
dict was  directed  for  one  of  them,  a  renewal 
of  a  motion  made  by  the  other  to  remove  tho 
case  to  some  other  court  was  made  too  late, 
though  no  verdict  had  been  entered  for  the 
other  defendant 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
Tol.  42,  Removal  of  Causes,  I  136.] 

7.  JUDOUEHT  —   VeBDIOI  —  AHENDlOEjrr     BT 

CODST. 

In  an  action  against  two  defendants  Joint- 
ly, where,  at  the  close  of  plaintifTs  evidence,  the 
court  instructed  the  Jury  to  return  a  verdict 
for  one  of  the  defendants,  and  the  other  defend- 
ant renewed  its  motion  to  remove  the  case  on 
the  ground  that  It  was  then  the  only  defendant 
and  it  was  clear  that  the  Jury  so  anderstood, 
it  was  not  error  for  the  court  to  amend  the 
Judgment  entered  on  the  verdict  by  inserting 
after  the  words  "Judgment  nisi  on  the  verdict 

for  plaintiff  for  $ ,"  the  words  "as  against 

one  defendant  and  for  the  other  for  costs." 

(Ed.  Note.— For  caaes  in  point  see  Cent  DIe, 
y^.  30,  Judgment,  |  61S.} 

Appeal  from  Circuit  Court,  Kent  County; 
AuBtln  L.  Crothen  and  Wm.  H.  Adklni, 
Judges. 

Action  by  David  Blake  against  ttie  Dia- 
mond State  Telephone  Company  and  anotbeiv 
From  a  Judgment  for  plaintiff  against  de- 
fendant telephone  company,  the  telephone 
company  appeals.    AfHrmed. 

Argued  before  BRISCOE,  BOTD,  BDREB, 
BCHMUCKBS,  and  ROGERS,  JJ. 

Hope  H.  BarroU  and  James  P.  Gorter,  (or 
appellant    William  W.  Beck,  for  appelleob 

BOTD,  J.  The  appellee  sued  the  Dia- 
mond State  Telephone  Company  and  the 
Obestertown  Electric  Light  &  Power  Com- 
pany of  Kent  County  for  damages  alleged  to 
have  been  sustained  by  him  by  reason  of 
coming  In  contact  with  a  wire  heavily  charg- 
ed with  electricity,  whldi  caused  great  In- 
Jury  to  him.  It  is  alleged  that  the  defend- 
ants negligently  permitted  a  loose  wire  of  the 
td^hone  company  to  come  In  contact  with 
one  of  the  feed  wires  of  the  light  and  power 


company  on  High  street.  In  Obestertown,  and 
to  remain  In  a  condition  dangerous  to  the 
llree  of  those  lawfully  using  the  highways 
of  that  town.  The  telephone  company  Is  a 
corporation  incorporated  under  the  laws  of 
Delaware,  the  light  and  power  company  Is  a 
domestic  corporation,  and  the  plaintiff  Is  a 
citizen  of  Maryland.  There  are  eight  bills 
of  exception  in  the  record,  and,  although  the 
seventh  and  eighth  are  principally  relied  on, 
as  the  others  were  not  formally  abandoned, 
we  will  consider  them  In  the  order  in  which 
the  exceptions  were  taken. 

1.  The  telephone  company  made  an  appli- 
cation for  the  removal  of  the  cause  to  the 
Circuit  Court  of  the  United  States  for  the 
District  of  Maryland.  The  light  and  power 
company  objected  to  the  removal,  and  the 
court  refused  the  application,  to  which  ac- 
tion the  first  exception  was  taken.  As  the 
plaintiff  and  one  of  the  defendants  were 
citizens  of  Maryland  (a  corporation  behig 
treated  as  a  citizen  of  the  state  by  which  It 
Is  incorporated,  under  the  acts  of  Congress), 
the  other  defendant  could  not  have  the  cause 
removed  to  the  United  States  court  on  the 
ground  of  diverse  citizenship,  although  It  was 
a  foreign  corporation.  As  none  are  suggest- 
ed In  *the  record,  it  Is  unnecessary  to  refer 
to  exceptions  to  the  general  rule,  which  is 
settled  beyond  controversy.  Alabama,  etc, 
R.  R.  Co.  T.  Thompson,  200  U.  S.  206.  26  Sup. 
Ct.  161,  00  L.  Ed.  441 ;  a  N.  O.  &  Tex.  Pac. 
R.  R.  Co.  T.  Bobon,  200  U.  S.  221,  20  Sup.  Ct 
166,  50  L.  Ed.  44&  See,  also,  18  Ency.  PL  * 
Pr.  103,  eta,  where  many  cases  are  cited. 

2.  The  two  defendants  then  made  a  motion 
for  severance,  which  was  overruled,  and  to 
that  action  of  the  coiurt  the  second  exception 
was  taken.  No  authority  has  been,  or  so  far 
as  we  are  aware  can  be,  dted  to  sustalu  that 
motion.  The  plaintiff,  in  an  action  ex  delic- 
to, may,  at  his  election,  sue  one,  or  any,  or 
all,  of  several  Joint  tort-feasors.  When  the 
plaintiff  has  elected  to  sue  all,  or  more  than 
one,  of  those  who  are  alleged  to  be  responsi- 
ble for  the  injuries  complained  of,  he  must 
under  our  practice  allege  and  prove  a  Joint 
participation  by  ail  the  defendants.  In  older 
to  entitle  him  to  recover  a  Joint  Judgment 
against  all  (1  Poe,  PI.  &  Prac.  I  B27),  and  the 
court  is  not  required  or  authorised  to  grant 
a  severance  In  a  case  such  as  this,  where 
both  defendants  are  alleged  to  be  liable  for 
the  Injuries  complained  of. 

'  8.  The  telephone  company  then  filed  a  sug- 
gestion for  removal  to  some  other  court  of 
the  state.  The  light  and  power  company  ob- 
jected, and  the  court  refused  to  order  a  re- 
moval. It  has  been  so  recently  decided  by 
this  court  that  a  cause  cannot  be  removed 
to  another  court  on  application  of  one  of  the 
defendants,  whoi  the  removal  Is  opposed  by 
a  codefendant,  that  it  Is  only  necessary  to 
refer  to  that  case  to  sustain  the  action  of 
the  court  See  Balto.  County  v.  United  Rail- 
ways Co.,  99  Md.  82,  S7  Atl.  675. 

4.  The  teleph(me  company  ,ttM9i.A<^Y4A^fiw 
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leave  for  each  defendant  to  strike  fonr  names 
from  "the  panel  of  jurors  furnished,"  and  It 
excepted  to  the  action  of  the  court  In  over- 
ruling that  motion.  As  the  lists  fnmlBbed, 
under  section  13  of  article  51  of  the  Code, 
only  contain  twenty  names,  "and  the  said 
parties  or  their  counsel  may  each  stdlce  out 
four  persons  from  the  said  Hats  and  the  re- 
maining twelve  persons  shall  thereupon  be 
Immediately  impanelled  and  sworn  as  the 
petit  Jury  in  such  cause,"  It  Is  manifest  that 
the  statute  only  contemplated  that  each  side 
should  strilce  out  four  names.  If  there  weru 
Are  plaintiffs  and  defendants,  all  of  the 
names  could  be  struck  from  the  lists,  accord- 
ing to  the  appellant's  contention,  and  in  this 
case  it  would  have  reduced  the  number  to 
less  than  twelve.  There  can  be  no  doubt 
about  the  meaning  of  the  statute;  but  In 
Hamlin  v.  State,  67  Md.  333,  10  AtL  214,  801, 
the  question  was  expressly  decided  In  a  crim- 
inal case,  which,  by  section  17  of  article  SI, 
was  governed  by  the  rules  applicable  to  the 
selection  of  Jurors  In  dvll  cases. 

5.  The  trial  of  the  case  was  then  proceed- 
ed with,  and,  at  the  conclusion  of  the  plain- 
tiff's testimony,  the  light  and  power  company 
'offered  a  prayer  that  there  had  been  no  evi- 
dence offered  legally  sufficient  to  show  that 
the  Injury  complained  of  was  caused  by  the 
negligence  of  that  company,  and  the  verdict 
of  the  jury  must  be  for  It  That  prayer  was 
granted,  and  the  telephone  company  "there- 
upon renewed  its  motion"  to  remove  the  case 
to  the  United  States  court,  which  was  over- 
ruled, and  the  fifth  exception  taken.  Wlth- 
ont  regard  to  such  questions  as  whether  It 
was  necessary  to  file  a  new  application  In 
writing  and  bond,  which  does  not  appear  to' 
have  been  done,  or  what  would  have  been  the 
tttect  If  the  plaintiff  had  then  entered  a  non 
pros,  lis  to  the  light  and  i>ower  company, 
tbe  apnlictition  as  the  record  stood  was  too 
late.  Whltcomb  v.  Smlttson,  175  U.  S.  685, 
20  Sup.  Ct  248,  44  L.  Bd.  303;  Adams  Ex- 
press Company  v.  Trego,  35  Md.  47.  The  po- 
sition of  the  appellant  with  reference  to  tUs 
exception  was  not  consistent  with  that  taken 
by  Its  seventh  and  eighth,  which  will  be  re- 
ferred to  later;  but,  if  the  verdict  had  been 
entered  for  the  light  and  power  company  at 
the  conclusion  of  the  plaintiff's  testimony, 
in  accordance  with  the  prayer  granted.  It 
would  nevertheless  have  been  too  late  to  re- 
move the  case. 

6.  The  telephone  company  then  renewed 
its  application  to  remove  the  cause  to  some 
other  state,  and,  the  court  having  refused  to 
do  so,  it  reserved  its  sixth  exception.  It  has 
been  tbe  settled  law  of  this  state  since  the 
case  of  Price  v.  State,  8  0111,  295,  that  a  case 
cannot  be  removed  after  the  trial  has  begun, 
which,  with  reference  to  a  removal,  is  when 
the  panel  of  12  is  completed  by  being  duly 
sworn.  That  case  baa  been  approved  in  De- 
ford  T.  State,  Use  of  Keyser,  30  Md.  179; 
Sittig  V.  Blrkestack,  88  Md.  158;  Cooke  v. 
Cooke,  41   Md.  362;  McMillan  v.  State,  68 


Md.  307,  12  Atl.  a  In  neither  of  those  cases 
was  the  question  raised  whether  such  appli- 
cation could  be  filed  after  the  party  who  pre- 
vented the  removal  on  the  first  application 
is  relieved  from  liability  by  an  instruction  of 
the  court,  but  the  reasoning  of  the  case  of 
Wbltcomb  V.  Smlttson  is  applicable.  If  the 
light  and  power  company  had  been  duly  dis- 
charged by  a  verdict  in  its  favor,  we  do  not 
think  the  court  would  have  been  Justified  In 
then  removing  the  case  to  some  other  court. 
It  would  delay  the  decision  of  cases,  and 
oftentimes  work  great  injustice,  to  permit  a 
removal  at  such  time.  If  It  is  required  to 
be  done  at  the  end  of  the  plaintiff's  testi- 
mony, upon  the  granting  of  a  prayer  sndi 
as  that  In  the  record.  It  would  be  equally 
obligatory  at  the  end  of  the  defendant's  tes- 
timony, if  such  a  prayer  was  then  granted 
in  favor  of  the  defendant  who  originally  ob- 
jected to  the  removal.  Such  practice  could 
not  have  been  contemplated  by  the  framers 
of  our  Constitution.  So,  regardless  of  the 
effect  of  there  being  no  verdict  of  record  In 
favor  of  the  light  and  power  company,  we 
are  of  the  opinion  that  the  application  for 
removal  could  not  properly  have  been  granted 
when  It  was  renewed. 

7.  This  brings  us  to  the  consideration  oC 
the  exceptions  which  the  appellant  relied  on 
at  tbe  oral  argument  They  are  the  seventh 
and  eighth,  which  can  l>e  considered  together. 
The  jury  returned  a  verdict  at  the  conclusion 
of  the  case  "for  the  plaintiff  for  the  sum  of 
$1,950."  The  appellant  filed  a  motion  in  ar- 
rest o£  judgment,  which  the  court  overruled, 
"having  first  directed  the  correction  of  the 
form  of  the  verdict  as  set  out  in  the  eighth 
bill  of  exceptions."  In  that  bill  there  Is  an 
order  of  tbe  court  addressed  to  the  clerk,  as 
follows :  "You  are  hereby  directed  to  amend 
tbe  docket  entries  In  the  above-entitled  cause, 
by  inserting  after  the  words,  'Judgment  nisi 
on  verdict  for  plaintiff  for  $1,960,  Oct  25, 
1906,'  the  words,  'as  against  the  defendant 
the  Diamond  State  Telephone  Company,  and 
judgment  for  the  defendant  the  Chestertown 
Electric  Light  &  Power  Company,  for  costs.'  " 
The  docket  entries  show  that  was  filed  Octo- 
ber 30,  1906,  and  the  court  thereupon  entered 
judgment  for  the  light  and  power  company, 
and  an  absolute  Judgment  against  the  tele- 
phone company  upon  the  verdict  for  $1,950. 
To  that  action  the  eighth  exception  was 
taken. 

It  is  said,  in  22  Bncy.  of  PI.  &  Pr.  962, 
that:  "The  power  of  a  court  to  amend  the 
verdict  of  a  jury  existed  at  common  law; 
the  general  rule  being  that  the  trial  court 
might  amend  a  verdict  so  as  to  make  it  con- 
form to  the  intent  of  the  Jury  and  effectuate 
its  real  meaning,  wherever  this  could  be 
ascertained.  This  Is  still  not  only  the  pow* 
er  but  the  dnty  of  the  court"  Many  cases 
are  cited  in  the  notes  to  sustain  that  stete- 
ment.  In  Browne  v.  Browne,  22  Md.  103, 
our  predecessors  quoted  from  Lord  Mansfield 

in  Hawlu  T.  Crofton,  2  Burrows 
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"where  the  Intention  of  the  Jnry  la  manifest 
and  beyond  doubt,  the  conrt  will  set  right 
matters  of  form,"  and  from  Justice  Doml- 
son  tn  the  same  case,  citing  Hobart,  54,  that, 
"though  the  verdict  may  not  conclude  for- 
mally or  punctually  to  the  words  of  the  Is- 
sue, yet,  If  the  point  In  Issue  can  be  conclud- 
ed out  of  the  finding,  the  court  shall  work  the 
verdict  into  form  and  make  it  serve."  It 
is  undoubtedly  the  duty  of  a  court  to  sus- 
tain a  verdict,  when  that  can  be  done  from 
its  language  and  from  the  record.  While 
this  court  has  been  cautious  in  allowing 
amoidments  to  verdicts,  after  they  are  re- 
corded, It  has  not  hesitated  to  do  so  when 
there  was  no  reasonable  doubt  about  the  in- 
tention of  the  jury.  In  Browne  v.  Browne, 
supra,  five  issues,  sent  from  the  orphans' 
court,  were  submitted  to  the  jury,  which 
found  a  verdict  "for  the  defendants,"  in- 
stead of  a  verdict  on  each  issue,  as  they 
should  have  done;  but  our  predecessors  held 
it  sufficient  In  Oaither  v.  Wlhner,  71  Md. 
361,  18  Atl.  690,  5  L.  R.  A.  756,  17  Am.  St 
Bep.  642,  so  miich  relied  on  by  the  appellant 
the  verdict  was  simply  "for  the  plaintiff," 
without  fixing  any  amount  The  lower  court 
amended  the  verdict  by  Inserting  an  amount 
after  the  verdict  had  been  recorded,  and 
several  days  after  the  Jury  had  separated. 
This  court  held  that  the  motion  In  arrest 
of  Judgment  should  have  been  sustained; 
but  the  amendment  allowed  in  that  case  by 
the  lower  court  was  altogether  different  from 
that  in  this,  and  upon  wholly  different 
grounds.  The  two  counsel  for  the  plaintiff 
filed  an  affidavit  that  during  the  trial  the 
calculation  of  the  amount  claimed  by  the 
plaintiff  was  made,  and  submitted  to  one  of 
the  counsel  for  the  defendant  that  there  was 
written  on  a  blackboard  In  sight  of  the  Jury 
the  sum  of  $5,378.72,  which  was  the  amount 
of  the  verdict,  and  that  the  counsel  for  the 
defendant  admitted  that,  if  the  Jury  found 
for  the  plaintiff,  the  amount  so  written  was 
the  proper  sum  for  which  to  find  a  verdict 
The  defendant's  counsel  denied  such  admis- 
sion, and  objected  to  the  reception  of  the 
affidavit;  but  the  lower  court  accepted  it 
and  so  amended  the  verdict  This  court 
held  that  such  affidavits  were  not  sufficient 
to  Justify  the  amendment,  and  it  then  consid- 
ered the  contention  that  the  amount  had 
beoi  agreed  upon,  and  said:  "But  we  find 
no  such  admission  made  by  the  pleadings, 
either  directly  or  Inferentlally.  On  the  con- 
trary, the  pleas  of  non  assumpsit  and  set- 
off put  in  Issue  the  amount  of  recovery,  as 
well  as  the  right  of  the  plaintiff  to  recover 
at  all;  and  it  was  the  province  and  duty 
of  the  Jury  to  find  this  amount  by  their 
verdict  Nor  Is  It  pretended  that  any  writ- 
ten agreement  on  this  subject  was  ever  made 
between  counsel.  If  such  written  agreement 
had  beoi  made,  filed,  and  entered  upon  the 
docket  the  case  would  have  presented  a 
different  aspect"  The  opinion,  therefore, 
strtxigly  implied  that  if  there  had  been  an 


admission  of  the  amount  to  be  recovered  In 

the  pleadings,  or  a  written  agreement  had 
been  filed  and  entered  upon  the  dodiet  the 
amendment  of  the  verdict  would  have  been 
Justified,  and  we  can  see  no  possible  reason 
why  that  would  not  have  been  so. 

The  cases  of  Ford  v.  State,  12  Md.  614, 
and  Williams  v.  State,  60  Md.  402,  also  re- 
lied on  by  the  appellant  do  not  reflect  upon 
the  question  before  us.  They  held  that  a 
verdict  of  "guilty"  on  an  Indictment  for 
murder  was  not  sufficient  but  It  was  be- 
cause our  statute  requires  the  Jury  to  "as- 
certain In  their  verdict  whether  It  be  mur- 
der in  the  first  or  second  degree."  Inasmuch 
as  either  of  those  verdicts  may  be  rendered 
under  our  practice,  on  an  Indictment  for  mur- 
der, and  the  one  Is  punishable  by  death,  and 
the  other  by  imprisonment  in  the  peniten- 
tiary, of  course  the  Jury  must  determine  the 
degree,  and  no  imcertalnty  about  their  ver- 
dict can  or  ought  to  be  allowed.  In  22  Ency. 
of  PL  &  Pr.  959,  it  is  said:  "Where,  In  an 
action  against  several  defendants,  the  Jury 
finds  against  one  or  more,  but  Is  silent  as  to 
the  others,  the  verdict  will  be  construed  as 
a  finding  in  favor  of  the  defendants  ignored." 
We  have  no  direct  decision  in  this  state  on 
that  question;  but  in  Hedtter  v.  State,  94 
Md.  429,  60  Atl.  1041,  56  L.  R.  A.  457,  we 
held  that  a  verdict  of  guilty  on  the  first  and 
second  counts  of  an  Indictment  which  charg- 
ed the  traverser  with  receiving  stolen  goods, 
knowing  them  to  have  been  stolen,  but  which 
was  silent  as  to  the  third  and  fourth  counts, 
which  charged  him  with  being  accessory  I>e- 
fore  the  fact  to  the  larceny,  was  equivalent 
to  a  verdict  of  not  guilty  on  the  third  and 
-fourth  counts.  We  distinctly  overruled  State 
▼.  Sutton,  4  Gill,  494,  where  Judge  Sp«ice 
said:  "The  law  seems  to  be  well  settled 
upon  authority  that  If  the  Jury  find  but  a 
part  of  the  matters  put  In  Issue,  and  say 
nothing  as  to  the  rest  It  Is  lU." 

In  this  case  the  prayer  Instructing  the  Joiy 
that  their  verdict  must  be  for  the  light  and 
power  company  was  filed  and  noted  upon  the 
docket  entries  as  granted,  and  the  appellant 
"thereupon"  renewed  Its  motion  to  remove 
the  case  to  the  United  States  court  and,  that 
being  overruled,  renewed  its  motion  to  re- 
move the  case  to  another  county  for  trial. 
The  docket  entries  show:  "Plaintiff's  first, 
second,  and  third  prayers  granted.  Defend- 
ant's first  and  second  prayers  granted.  Oct 
26.  1906."  The  prayers  themselves  are  not 
in  the  record,  but  the  singular  "defendant's" 
is  used.  The  use  of  the  singular.  Instead  of 
the  plural,  is,  of  course^  not  conclusive,  and  is 
oftentimes  of  but  little  Importance;  but  It  Is 
one  of  several  docket  entries  which  tend  to 
show  that  It  was  understood  that  the  light 
and  power  company  was  out  of  the  case, 
after  its  prayer  was  granted.  Indeed,  the  en- 
tries are  remarkably  accurate  In  their  use  of 
the  singular  and  plural,  and  when  both  com- 
panies were  referred  to  the  pliu-al  "defend- 
ants" was  used,  and  when  only  one  the  sin- 
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gnlar  "defendant" 'or  the  posseeolye  '.'defend- 
anf  s"  was  used.  Altbougb  the  record  does 
not  disclose  the  fact,  the  case  was  doubtless 
aigued,  and  as  the  two  companies  had  sepa- 
rate counsel,  if  the  attorney  for  the  light  and 
power  company  had  taken  any  part  In  the 
trial  after  Its  prayer  was  granted,  it  would 
doubtless  bare  been  so  stated  In  the  bills  of 
exception.  Separate  pleas  were  filed  by  the 
two  companies,  signed  by  difTerent  attorneys. 
The  light  and  power  company  objected  to  the 
removal  to  the  United  States  court,  then  to 
the  removal  to  a  state  court,  and  offered  the 
prayer  at  the  conclusion  of  the  plaintltts  tes- 
timony which  applied  alone  to  It  After  its 
prayer  was  granted,  and  the  applications  for 
removal  were  renewed,  that  company  is  not 
shown  by  the  record  to  have  farther  objected, 
as  It  had  done  before  the  prayer  was  granted, 
or  to  have  taken  any  part  In  the  case.  It  Is 
difficult  to  conceive  how  the  Jury  could  have 
been  mistaken,  under  these  circumstances,  as 
to  whether  both  or  only  one  of  the  companies 
were  still  before  them.  It  would  be  a  reflec- 
tion upon  their  Intelligence  to  assume  that 
It  was  possible  for  12  men  to  then  have  any 
doubt  as  to  who  were  regarded  as  the  parties 
to  the  suit,  after  they  had  thus  been  Instruct- 
ed that  their  verdict  must  be  for  the  light 
and  power  company,  had  heard  the  motions 
made  by  the  appellant,  which  were  renewed 
on  the  ground  that  the  light  and  power  com- 
pany was  no  longer  a  party,  and  had  observed 
what  must  have  taken  place  In  their  presence. 
The  proper  practice,  undoubtedly,  was  to 
have  taken  the.  verdict  when  the  prayer  was 
granted,  bat  It  was  overlooked.  As  It  did 
not  occur  to  the  court  or  to  the  counsel.  It 
can  scarcely  be  contended  that  the  Jury  knew 
or  supposed  it  was  necessary  to  be  done,  in 
order  to  take  the  light  and  power  company 
oat  of  the  case. 

The  Jury  could  not  have  rendered  a  verdict 
against  the  light  and  i)ower  company,  after 
the  prayer  was  granted,  without  violating 
their  duty  and  acting  in  contempt  of  the 
court  Nor  can  we  assume  that  they  might 
have  rendered  a  larger  verdict,  If  they  sup- 
posed both  companies  were  defendants,  than 
they  would  have  done  if  tbe^  had  known 
that  the  appellant  was  the  only  defendant 
As  we  have  seen  above,  the  verdict  against 
the  two  companies  could  only  have  been  ren- 
dered upon  proof  of  a  Joint  participation  by 
both,  although  the  tort  participated  in  by  the 
two  is  looked  upon  as  the  s^arate  and  In- 
dividual act  of  each.  It  was  tb»efore  the 
duty  of  the  Jury  to  allow  the  plaintUt  such 
damages  as  was  shown  he  was  entitled  to— no 
more  and  no  less — ^whether  against  the  appel- 
lant or  both  companies.  If,  by  any  possibili- 
ty, the  Jury  could  have  supposed  the  light  and 
power  company  was  atlU  a  defendant,  it 
would  seem  that  the  telephone  company  would 
have  profited  thereby,  rather  than  have  been 
injured,  because  the  Jury  would  have  been 
confined  to  damages  caused  by  the  Joint  par- 
tlclpati<m  of  the  two. 


In  the  absence  of  something  In  the  record 
to  the  contrary,  we  must  assume  this  case 
was  conducted  in  accordance  with  the  prac- 
tice of  oar  courts.  When  an  attorney  repre- 
senting one  of  the  defendants  has  obtained 
an  Instruction  from  the  court  that  his  client 
is  not  responsible  for  the  vnrong  complained 
of.  It  may  be  assumed  that  he  no  longer  made 
any  contention  before  the  Jury  for  that  client 
— indeed,  the  court  would  not  permit  Its  time 
to  be  wasted  in  that  way.  There  would  be 
no  evidence  offered,  no  prayers  offered,  and 
no  argument  made  for  a  defendant  who  had 
been  thus  declared  not  liable,  and  it  is  Im- 
possible to  believe  that  any  12  men  selected 
to  serve  as  Jurors  would  be  so  Ignorant  as 
not  to  understand  that  they  were  no  longer 
called  upon  to  pass  upon  the  liability  of  such 
a  defendant  We  can  see  no  reason  why 
the  court  could  not  make  the  corrections 
which  were  made  in  this  case.  It  might  do 
the  light  and  power  company  great  injustice 
to  have  the  Judgment  arrested,  which  would 
result  in  a  new  trial,  and  there  Is  nothing  to 
show  that  any  injustice  can  be  done  the  tele- 
phone company  by  refusing  the  motion  In 
arrest  The  plaintiff  ia  not  asking  for  a  new 
trial,  and  the  result  of  our  conclusion  is  that 
a  verdict  Is  made  to  stand  against  a  defend- 
ant that  by  every  presumption  of  law,  and 
from  such  evidence  as  we  have  before  us, 
was  the  one,  and  only  one,  intended  to  be  held 
liable  by  the  jury,  and  the  other  defendant, 
which  was  clearly  Intended  and  entitled  to 
be  relieved  after  the  instruction  was  given, 
is  discharged  from  all  responsibility,  while 
the  plaintiffs  verdict  is  not  disturbed.  The 
order  of  the  court  was  in  the  nature  of  a 
nunc  pro  tunc  order,  although  not  strictly  so, 
and  being  satisfied,  as  we  are,  that  it  was 
not  possible  for  any  intelligent  Jury  to  be 
mistaken  as  to  the  parties  it  then  had  before 
it,  and  hence  there  can  be  no  uncertainty  as 
to  the  intention  of  the  Jury  in  rendering  the 
verdict,  the  case  presented  to  us  Is  practically 
such  a  one  as  if  the  Jury  had  said  "verdict 
for  the  plaintiff  for  the  sum  of  $1,950,  against 
the  Diamond  State  Telephone  Company,"  and 
had  said  nothing  about  the  light  and  power 
company.  In  such  a  case  there  is  ample  au- 
thority for  construing  the  verdict  as  a  finding 
in  favor  of  the  latter  company,  and  there  is 
no  decision  in  this  state  which  in  any  wise 
prohibits  such  construction ;  but.  If  there  was 
any  doubt  about  it,  in  ordinary  cases  there 
can  be  none  when  the  court  had  instructed 
the  Jury  to  so  find,  and  a  formal  verdict  was 
simply  overlooked. 

Judgment  afilrmed;  the  appellant  to  pay 
the  costs. 


(lOS  Hd.  6S0) 
WATSON  T.   STATE. 
(Coort  of  Appeals  of  Maryland.    April  24,  1907.) 

1.  Physicians   and    Sdboeonb  —  PBAcncina 
Without  License— Indictment. 

Where  a  law  prescribing  a  penalty  for  prac- 
ticing medicine   without  being 
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tallied  tn  a  separate  aectlon  a  requirement  that 
notices  of  the  proTisions  of  the  law  shonid  be 
sent  to  physicians  practicing  without  being  reg- 
istered, It  was  not  necessary  to  state,  in  an  in- 
dictment for  a  violation  of  the  law,  that  the 
notice  provided  for  had  been  sent  to  the  ac- 
cused. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  39.  Physicians  and  Surgeons,  {  9.] 

2.   CONSTITDTIONAI.  LAW— EQUAI,   PBOTKOnOH 

OF  Laws— RxoTTLATiNO  Pbactics  <a  Mkdi- 

cms— Reqistbation. 

Code  1904,  art.  43,  |  88,  providing  for  the 
registering  of  physicians,  and  exempting  from 
its  provisions  those  who  were  practicing  in  the 
state  prior  to  January,  1898,  and  were  still  in 
practice  and  could  prove  by  affidavit  that  they 
bad  treated  at  least  12  persons  within  a  year, 
does  not  violate  Const.  U.  S.  Amend.  14,  guar- 
antying equal  protection  of  the  laws,  as  an  un- 
reasonable and  arbitrary  discrimination  or  clas- 
sification. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  10,  Constitutional  Law,  |  688.] 

8.  Phtsioiahs  and  Stjbokokb— Riootjiiion— 
Glasbificatior- Reabonabucnebb. 

Code  1904,  art.  43,  I  101,  provides  that 
nothing  contained  in  the  subtitle  pertaining  to 
practitioners  of  medicine  shall  be  construed  to 
apply  to  those  rendering  gratuitous  services,  or 
to  resident  or  assistant  resident  physicians  or 
students  at  hospitals  in  the  discharge  of  their 
hospital  or  dispensary  duties,  or  in  the  office  of 
physicians,  or  to  physicians  or  surgeons  from 
another  state  or  territory  when  in  actual  con- 
sultation with  a  legal  practitioner  in  this  state, 
or  to  commissioneid  surgeons  of  the  United 
States  army  or  nary,  or  Marine  Hospital  serv- 
ice, or  to  chiropodists,  mldwives,  masseurs,  or 
other  manual  manipulators,  who  use  no  other 
means,  or  to  physicians  or  surgeons  residing  on 
the  borders  of  a  neighboring  state  and  duly  au- 
thorized to  practice  under  its  laws,  and  whose 
practice  extends  into  the  limits  of  the  state,  but 
not  so  as  to  permit  them  to  maintain  an  office 
in  this  state.  Held,  that  the  classification  is 
just  and  reasonable,  and  falls  within  the  discre- 
tion of  the  Legislature  in  making  regulations  to 
promote  the  public  health  and  safety. 

4.  Ceimiwai  Law  — Fobmeb  Jeopabdt  — Ac- 
quittal—Sufficikwct  OF  Plea. 

In  a  prosecution  for  practicing  medicine 
without  being  legally  registered,  a  plea  of  former 
acquittal,  alleging  that  the  accused  was  acquit- 
ted at  a  former  trial  on  a  count  of  an  indictment 
charging  the  offense  in  the  exact  language  of 
the  count  in  the  present  Indictment  upon  which 
he  was  convicted,  except  that  the  date  of  the 
oifense  was  charged  to  be  October  1,  1905,  in- 
stead of  November  6,  1906,  as  in  the  present 
case,  and  alleging  that  he  was  the  defendant  in 
the  former  suit,  out  which  does  not  allege  that 
the  former  verdict  found  that  he  was  duly  reg- 
istered, nor  that  the  act  by  which  the  offense 
charged  In  the  former  indictment  was  committed 
was  identical  with  the  act  now  charged.  Is  bad 
uiion  demurrer,  since  it  did  not  show  an  Identity 
of  both  the  crime  and  the  act  by  which  the 
crime  was  committed. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  H  688-671.] 

5.  Sake  —  DXTKBMiNATioit  or  Suffioixrct — 
Question  of  Law. 

Where  a  plea  of  former  acquittal  is  on  its 
face  bad  in  law,  it  may  be  decided  by  the  court 
without  reference  to  the  Jury. 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
vol.  14,  Criminal  Law,  »  670,  1710.] 

Appeal  from  Circuit  Court,  Allegany 
County. 

John  A.  Watson  was  convicted  of  practicing 
medicine  and  surgery  without  being  register- 


ed as  a  practitioner  of  medicine,  and  appeals. 
Affirmed. 

Argued  before  BRISCOE,  BOYD,  PEARCE, 
SOHMUCKER,  BURKE,  and  ROGERS,  JJ. 

Ferdinand  Williams  and  Charles  G.  Wat- 
son, for  appellant  Attorney  General  Bryan, 
for  the  State. 

PEARCE,  J.  The  appellant  was  Indicted  In 
the  circuit  court  for  Allegany  county  under 
section  99  of  article  43  of  the  Code  of  1904  for 
practicing  medicine  and  stirgery  In  this  state 
without  being  registered  as  a  practitioner  of 
medicine,  as  required  by  sections  83  and  89  of 
that  article.  There  are  three  counts  in  the 
indictment  The  first  count  charges  that  the 
defendant,  on  November  6,  1906,  "unlawfully 
practiced  medicine  and  surgery  In  Allegany 
county,  without  being  then  and  there  duly 
registered  as  a  physician  or  surgeon  In  the 
registry  of  physicians  and  surgeons."  The 
second  count  charges  the  commission  of  the 
offense  on  November  6,  1906,  "by  then  and 
there  administering  medical  treatment  to  a 
person  whose  name  is  to  the  Jurors  unknown, 
without  being  then  and  there  registered  as  a 
physician."  The  third  count  charges  the 
commission  of  the  offense  on  November  S, 
1906,  "by  then  and  there  administering  med- 
ical treatmoit  to  one  Michael  McDonald, 
without  being  then  and  there  registered  as  a 
physician."  The  defendant  demurred  to  tbe 
Indictment,  and  tbe  demurrer  was  overruled. 

It  was  contended  that  tbe  Indlctipent  was 
Insufficient  fOr  the  following  reason :  Section 
80  of  article  43  provides  that  the  board  of 
medical  examiners  at  its  meeting  on  June  Ist 
In  each  year  shall  appoint  a  secretary  treas- 
urer, whose  duty  It  shall  be  within  60  days 
thereafter,  upon  receiving  from  the  cleric  of 
the  circuit  court  of  Baltimore  city  and  tbe 
clerk  of  the  circuit  court  for  each  county  in 
the  state  a  list  of  all  who  have  been  I^ally 
registered  In  such  court  to  send  to  all  phy- 
sicians then  practicing  In  the  state  without 
having  been  legally  registered  a  printed  no- 
tice of  the  provisions  of  that  article  relating 
to  the  duty  of  the  police  commissioners  In 
Baltimore  city  and  the  sheriffs  of  the  several 
counties,  which  requires  them  to  see  that  all 
practicing  physicians  In  tbe  state  shall  be  le- 
gally registered,  and  to  report  to  the  state's 
attorney  of  tbe  city  or  county  all  cases  of 
violation  of  that  subtltie  of  article  4a  Tbe 
appellant's  contention  Is  that,  to  make  this 
Indictment  good  under  this  law.  It  should 
state  that  this  notice  had  been  sent  to  the  ac- 
cused. If  this  requirement  as  to  the  sending 
of  notice  were  incorporated  in  the  clause 
which  enacts  the  offense,  this  might  be  a  mat- 
ter for  consideration ;  but  no  offense  Is  creat- 
ed by  section  80.  It  Is  only  by  section  99 
that  practicing  medicine  or  surgery  without 
being  registered  Is  made  a  misdemeanor  and 
punishable  as  such.  E]ven  if  this  requirement 
could  be  treated  as  an  exception  is  treated  it 
would  not  be  necessary  to  aver  th|  j 
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the  notice,  because  It  to  not  80  Incorporated 
In  the  enacting  clause  of  the  statute  that  toe 
one  cannot  be  read  without  the  other,  and  It 
Is  only  In  such  cases  that  the  Indictment  most 
negatlTe  an  exception.  Steams  t.  State,  81 
Md.  344,  32  Atl.  282 ;  Elefer  v.  State,  87  Md. 
668,  40  Atl.  ST7;  State  y.  Knowles,  90  Md. 
668,  46  Atl.  877,  49  U  B.  A.  695.  Where  the 
exception  is  contained  In  a  subsequent  or 
separate  clause  or  section.  It  la  matter  of  de- 
fense to  be  pleaded  by  the  accused.  And, 
even  if  pleaded  In  this  case.  It  could  not  avail, 
becanse  It  is  clear  from  all  the  provisions  of 
article  48  that  the  receipt  of  snch  notice  Is 
not  necessary  to  constitute  the  offense  of 
practicing^  medicine  without  being  registered. 
The  offense  is  created  solely  by  section  99  in 
broad  and  general  language,  without  excep- 
tion, Qualification,  or  condition  of  any  sort 

It  was  also  contended  that  the  provisions 
of  section  83  of  article  43  are  unconstitution- 
al, in  that  they  make  an  unreasonable  and 
arbitrary  class  distinction  or  discrimination. 
That  section  requires  that  "all  persons  (ex- 
cept physicians  who  were  practicing  medicine 
in  this  state  prior  to  the  1st  day  of  January, 
1888,  who  are  now  practicing  medicine  ot  sur- 
gery, and  can  prove  by  affidavit  that  within 
one  year  of  said  date  said  physician  had 
treated  in  his  professional  capacity,  at  least 
twelve  persons)  who  shall  commence  the  prao 
tice  of  medicine  or  surgery  in  any  of  their 
branches  after  the  11th  day  of  April,  1902, 
shall  make  a  written  application  for  license 
to  the  president  of  either  board  of  medical 
examiners  which  said  applicant  may  elect,  ac- 
companied by  satisfactory  proof  that  the  ap- 
plicant is  more  than  21  years  of  age,  is  of 
good  moral  character,  has  obtained  a  compe- 
tent common  school  education,'  and  has  either 
received  a  diploma  conferring  the  degree  of 
doctor  of  medicine  from  some  l^ally  Incw- 
porated  medical  college  in  the  United  States, 
or  a  diploma,  or  license,  conferring  the  full 
right  to  practice  all  the  branches  of  medicine 
and  surgery  In  some  foreign  country;  said 
diploma.  If  from  a  college  in  the  United 
States,  must  have  been  conferred  by  a  legal- 
ly Incorporated  college  requiring  a  four  years 
standard  of  education  as  defined  by  the  Amer- 
ican Medical  College  Association,  or  the  In- 
tercollegiate Committee  of  the  American  In- 
stitute of  Homeopathy  respectively."  That 
section  of  the  Code  was  section  43,  c.  612,  p. 
886,  Laws  of  1902,  which  chapter  repealed 
and  re-enacted,  with  amendments,  certain  sec- 
tions of  article  43  of  the  Code,  Including  sec- 
tion 43  as  enacted  by  chapter  296,  p.  414, 
Laws  of  1892,  which  latter  act  in  turn  repeal- 
ed and  re-enacted,  with  amendments,  almost 
all  the  sections  of  article  43  of  the  Code  of 
1888,  Including  section  43,  under  the  subtitle 
"Practitioners  of  Medicine,"  as  enacted  by 
chapter  429,  p.  697,  Laws  of  1888,  codified  in 
the  Code  of  1888.  Under  the  act  of  1888,  phy- 
sicians who  had  been  continuously  practicing 
medicine  within  this'  state  for  10  years  previ- 
ooB  to  the  passage  of  that  act  were  not  re- 


quired to  obtain  a  certificate  of  qualification 
from  the  state  board  of  health,  as  all  other 
practitioners  of  medicine  were  thereby  re- 
quired to  do.  The  act  of  1892,  as  was  ob- 
served in  Manger  v.  Board  of  Examiners,  90 
Md.  667,  45  Atl.  891,  swept  away  the  whole 
scheme  devised  by  the  act  of  1888,  and  was 
specifically  made  applicable  to  persons  not 
then  practicing  medicine,  but  who  should 
thereafter  begin  to  practice.  Under  that  act, 
and  down  to  the  passage  of  the  act  of  1902, 
all  persons  practicing  medicine  and  surgery 
at  the  date  of  the  passage  of  the  act  of  1892 
were  free  to  continue  to  practice  without  li- 
cense or  other  evidence  of  qualification.  .  Here 
was  a  discrimination  both  broad  and  empha- 
tic, the  evident  design  of  which  was  to  afTord 
protection  to  the  public,  without  interference 
with  established  and  recognized  practitioners. 
It  may  be  reasonably  inferred  that,  after  10 
years'  experience  under  that  act,  the  Legis- 
lature deemed  that  system  too  liberal,  since 
the  act  of  1902,  as  Incorporated  in  the  Oode 
of  1904,  provides  that  "all  persons  now  prac- 
ticbig  medicine  and  surgery,  or  who  shall 
hereafter  begin  to  practice  medicine  or  sur- 
gery in  any  of  their  departments,  except  den- 
tistry, in  the  state  of  Maryland,  shall  possess 
the  qualifications  required  by  this  subtitle." 
We  have  already  transcribed  herein  the 
provision  of  section  83,  under  -which  phy- 
sicians -who  were  practicing  in  this  state 
prior  to  January  1, 1888,  and  who  were  prac- 
ticing at  the  passage  of  that  act,  and  could 
prove  by  affidavit  that  witiiln  one  year  from 
that  date  that  they  had  treated  in  a  profee 
slonal  capacity  at  least  12  persons,  should  be 
exempt  from  the  requirement  to  obtain  a  li- 
cense; and  It  is  this  exemption  which  is  as- 
sailed as  an  unreasonable  and  arbitrary  dis- 
crimination or  classification  forbidden  by  the 
fourteenth  amendment  to  the  Constitution  of 
the  United  States.  In  State  v.  Broadbelt,  89 
Md.  679,  43  Atl.  773,  46  L.  R.  A.  433,  73  Am. 
St  Rep.  201,  this  court  said,  quoting  Judge 
Cooley:  "The  guaranty  of  equal  protection 
Is  not  to  be  understood,  however,  as  requiring 
that  every'  person  in  the  land  shall  possess 
the  same  rights  and  privileges  as  every  other 
person.  The  amendment  contemplates  class- 
es of  persons,  and  the  protection  given  by  the 
law  is  to  be  deemed  equal.  If  all  persons  in 
the  same  class  are  treated  alike  under  like 
circumstances  and  conditions,  both  as  to 
privileges  conferred  and  liabilities  imposed. 
The  classification  must  be  based  on  reason- 
able grounds.  It  cannot  be  a  mere  arbitrary 
selection."  It  must  be  conceded  upon  all  the 
authorities,  and  it  is  conceded  by  the  appel- 
lant that  if  the  classification  is  reasonable 
and  bears  any  proper  relation  to  the  object 
sought  to  be  accomplished,  that  object  being 
in  itself  a  lawful  and  proper  purpose.  It  is 
not  forbidden  by  the  fourteenth  amendment 
It  Is  conceded  that  the  states  may,  in  the  ex- 
ercise of  the  police  powers,  pass  laws  for  the 
protection  of  the  health  and  safety  of  the 
public,  and  this  law  was^a^^5^f^» 
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power.  Now  the  object  sought  to  be  accom- 
plished by  this  law  is  to  protect  the  public 
against  Incompetent  and  ignorant  practition- 
ers of  medicine,  while  at  the  same  time  pro- 
tecting actual  practitioners  of  medicine 
against  arbitrary  and  unreasonable  exclusion 
from  the  practice  of  their  profession.  The 
law  deals  with  that  class  of  the  people  who 
have  adopted  and  are  engaged  in  the  practice 
of  the  profession  of  medicine,  and  who  are  de- 
pendent upon  it  for  the  support  of  themselTCS 
and  their  families,  and  with  that  other  and 
larger  class  to  whom  competent  medical  prac- 
titioners are  essential  for  the  preservation 
of  their  health.  These  two  classes  are  rec(%- 
nlzed  classes,  and  each  Is  entitled  to  consider- 
ation In  framing  the  law.  In  Dent  t.  West 
Virginia,  129  U.  8.  121,  9  Sup.  Ct.  233,  32  L. 
Ed.  623,  the  Supreme  Court  of  the  United 
States,  speaking  of  the  right  of  every  citizen 
to  follow  any  lawful  business  or  profession 
he  may  choose,  subject  only  to  such  lawful  re- 
strictions as  may  be  Imposed  upon  such  right, 
said:  "The  biterest,  or,  as  It  is  sometimes 
termed,  the  estate,  acquired  In  their  voca- 
tions—that Is,  the  right  to  continue  their 
prosecution— is  often  of  great  value  to  the 
possessor,  and  cannot  be  arbitrarily  taken 
from  them,  any  more  than  their  real  and 
personal  property  can  be  thus  taken."  It 
was  the  recognition  of  this  principle  which 
led  to  the  provision  here  assailed.  Continu- 
ous acceptable  practice  in  the  community  in 
which  one  Uvea  is  one  of  the  legitimate  testa 
or  evidences  of  guallflcatlon — not  of  uniform 
qualification  of  the  highest  attainable  stand- 
ard, such  as  can  only  be  ascertained  by  a 
thorough  examination  by  competent  examin- 
ers, bat  of  such  reasonable  qualification  as 
may  justify  the  continuance,  without  ex- 
amination, of  practice  approved  by  the  limit- 
ed community  In  which  the  practitioner  had 
his  field.  Without  such  an  exemption  from 
the  rigid  examination  which  conforms  to  the 
high  standard  of  the  prhtcipal  medical  col- 
leges of  this  day,  many  worthy  men,  es- 
tablished in  character  and  reputation,  might 
be  prohibited  from  practice,  and  this  would 
be  especially  true  among  the  poorer  classes 
of  people,  who  cannot  afford  to  employ  phy- 
sicians of  the  highest  grade,  but  whose 
self-respect  and  Independence  will  not  per- 
mit them  to  seek  th«  charity  so  generous- 
ly bestowed  upon  the  poor  by  the  medical 
profession.  In  Magoun  v.  Illinois  Trust  Co., 
170  n.  S.  294,  18  Sup.  Ct  598,  42  L.  Ed. 
1037,  the  Supreme  Court,  speaking  of  the 
fourte«ith  amendment,  which  prohibits  the 
denial  to  any  citizen  of  the  eqnal  protec- 
tion of  the  laws  said:  "This  rule  pre- 
scribes no  rigid  equality,  and  permits  to  the 
wisdom  and  discretion  of  the  Legislature  a 
wide  latitude,  so  far  as  the  Interference  of 
this  court  Is  concerned.  *  *  *  Equality 
of  operation  does  not  mean  Indiscriminate 
operation  on  persons  merely  as  such,  but  on 
persons  according  to  tlieir  relations.  •  •  * 
Hardships,   impolicy,   or   injustice  of  state 


laws  is  not  necessarily  an  objection  to  their 
constitutional  validity." 

In  Dent  v.  West  Virginia,  the  law  which 
was  upheld  exempted  from  examination  and 
license  all  physicians  who  had  practiced 
medicine  in  that  state  continuously  for  ten 
years.  The  period  of  practice  required  under 
section  83  of  article  48  at  the  time  of  Its 
passage  was  a  little  more  than  four  years, 
and  that  law  has  now  been  In  force  five 
years.  If  it  was  within  the  discretion  of 
the  Legislature  to  fix  a  ten-year  period,  it 
was  equally  within  their  discretion  to  fix  a 
four-year  period,  since  the  Supreme  Court 
has  said  the  Legislature  has  a  wide  latitude 
in  dealing  with  such  classifications.  To 
Justify  the  striking  down  of  such  a  classifica- 
tion it  must,  as  was  said  in  Luman  v.  Hitch- 
ens  Bros.  Co.,  90  Md.  27,  44  Atl.  1064,  46  L. 
B.  A.  393,  be  "obviously  arbitrary,"  and  must 
be  shown  "not  to  rest  upon  some  difference 
which  l)ears  a  reasonable  and  Just  relation 
to  the  act — the  thhig— in  respect  to  wMch 
the  classification  is  proposed."  This  has  not 
been  shown  in  the  argument  or  in  the  brief 
of  the  appellant  On  the  contrary,  re-ex- 
amlnatlon  of  the  authorities  and  a  careful 
reading  of  the.  briefs  convinces  us  that  the 
law  is  not  open  to  this  objection.  In  SchoUe 
V.  State,  90  Md.  740,  46  Atl.  327,  50  L.  R.  A. 
411,  where  the  act  of  1892  was  drawn  In 
question  as  it  related  to  the  right  of  practi- 
cing medicine  in  this  state  without  registra- 
tion, the  court  said:  "Wliere  there  are  dif- 
ferences as  to  conditions  and  situations,  by 
which  it  becomes  reasonable  that  greater  pre- 
cautions are  required  in  some  cases  than  in 
others,  classes  may  be  formed  by  which 
certificates  can  be  granted  to  some  without 
examination,  and  by  which  others  may  be  ex- 
empted altogether  from  the  burden  of  regis- 
tration. These  classes  must  be  created  upon 
considerations  only  that  are  promotive  of  the 
public  interests,  and.  If  they  are  so  created, 
they  do  not  constitute  an  unlawful  discrim- 
ination, and  do  not  impair  the  equal  right 
which  all  can  chtim  in  the  enforcement  of 
the  law&" 

This  law  was  attacked  under  the  demurrer 
to  the  indictment  upon  tlie  further  ground 
that  section  101  provides  that  nothing  con- 
tained in  said  subtitle  should  be  construed  to 
apply  to  the  following  persons:  '  (1)  Those 
rendering  gratuitous  services;  (2)  resident  or 
assistant  resident  physicians  or  students  at 
hospitals  in  the  discharge  of  their  hospital  or 
di8i)ensary  duties,  or  in  the  office  of  phy- 
sicians; (3)  physicians  or  surgeons  from  an- 
other state  or  territory,  when  in  actual  con- 
sultation with  a  legal  practitioner  in  tills 
state;  (4)  to  commissioned  surgeons  of  the 
United  States  army  or  navy,  or  Marine  Hos- 
pital service;  (5)  to  chiropodists;  (6)  to  mid- 
wives;  (7)  to  masseurs  or  other  manual  man- 
ipulators, who  use  no  other  means;  (8)  to 
physicians  or  surgeons  residing  on  the  bor- 
ders of  a  neighboring  state,  and  duly  author- 
ized to  practice  under  its  laws,  and  whose 
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practice  extends  Into  the  limits  of  the  state, 
but  not  so  as  to  permit  tbem  to  maintain 
an  office  in  this  state.  The  third  and  fourth 
of  the  above  classes  were  considered  in 
Scholle  T.  State,  supra,  and  the  classification 
"was  sustained  as  Just  and  reasonable,  upon 
grounds  so  obviously  sound  that  we  shall 
content  ourselves  with  referring  to  them 
without  repeating  them.  It  was  alscf  held  In 
that  case  that  "persons  temporarily  practicing 
under  the  supervision  of  an  actual  medical 
preceptor,"  who  were  by  the  act  of  1892  ex* 
empted  from  the  provisions  of  that  act,  con- 
stituted a  reasonable  and  proper  class  for 
such  exemption.  That  class  is  the  equivalent 
of  those  embraced  In  class  2  above,  and 
described  as  students  in  the  discbarge  of 
their  duties  in  the  office  of  physicians,  which 
would  confine  tbem  to  the  supervision  of 
those  physicians  In  whose  offices  they  were. 
The  reasonableness  of  the  other  exceptions 
made  in  section  101,  when  considered  In  the 
light  of  the  reasons  assigned  In  Scholle  y. 
State  for  the  Judgment  In  that  case,  are  so 
obvious  that  we  shall  not  extend  this  opinion 
by  considering  them  in  detail.  It  should  be 
sufficient  to  say  that  they  all  come,  in  oar 
Judgment,  within  the  wisdom  and  discretion 
of  the  Legislature,  which  the  Supreme  Court 
has  said,  in  Magoun  v.  Illinois  Trust  Co.,  170 
U.  S,  294,  18  Sup.  Ct.  594,  42  L.  Ed.  1037,  has 
so  "wide  a  latitude,"  and  that  this  case  falls 
within  the  language  of  the  court  in  the  recent 
case  of  I>obbIns  v.  Los  Angeles,  195  U.  S. 
235,  25  Sup.  Ct  18,  49  L.  Ed.  169,  in  which 
It  was  said  that  "every  intendment  is  to  be 
made  In  favor  of  the  lawfulness  of  the  ex- 
ercise of  mnniclpal  power  making  regula- 
tions to  promote  the  public  health  and  safety, 
and  that  it  is  not  the  province  of  the  courts, 
except  In  clear  cases,  to  Interfere  with  the 
exercise  of  the  power  reposed  by  law  In 
municipal  corporations  for  the  protection  of 
local  rights  and  the  health  and  welfare  of 
the  people  of  the  community." 

The  demurrer  to  the  Indictment  being  over- 
ruled, the  defendant  filed  two  pleas  of  autre- 
fois acquit  The  first  plea  averred  that  the 
defendant  was  indicted  at  the  January  term, 
1906,  of  the  circuit  court  for  Allegany  coun- 
ty, for  unlawfully  practicing  medicine  in 
All^any  county  without  being  registered 
as  a  physician,  and  then  proceeded  to  set 
out  the  indictment  in  full,  which  contained 
three  counts.  The  first  count  charged  the 
oITense  in  the  exact  language  of  the  first 
count  of  the  present  Indictment,  except  that 
the  date  of  the  offense  was  charged  to  be 
October  1,  IWH,  instead  of  November  6, 1906, 
as  charged  in  this  case.  The  second  and 
third  coimts  in  the  former  indictment  were 
In  the  exact  language  of  the  second  and  third 
counts  of  the  present  indictment,  except  that 
the  second  count  charged  the  offense  to  have 
been  committed  on  November  6,  1906,  In- 
stead of  October  1,  1905,  and  by  administer- 
ing medical  treatment  to  one  John  P.  Moody 
and  to  A  person  whose  name  was  to  the 


Jurors  unknown;  and  the  third  count  charged 
the  offense  to  have  been  committed  on  No 
vember  6,  1906.  Instead  of  October  1,  1905. 
and  by  administering  medical  treatment  to 
one  Marie  Martin.  The  plea  then  averred 
"that  he  and  the  said  John  A.  Watson,  de 
fendant  In  the  above-recited  Indictment  are 
<me  and  the  same  person,  and  the  offense 
therein  set  out  and  that  now  charged  are 
one  and  the  same  offense,  and  that  at  said 
trial  the  only  question  was  whether  the  de- 
fendant could  lawfully  practice  medicine  In 
Allegany  county  without  being  registered 
as  a  physician  and  surgeon;  that  he  pleaded 
not  guilty  to  said  Indictment,  and  upon  trial 
by  a  Jury  was  found  not  guilty."  The  sec- 
ond plea  was  a  repetition  of  the  first,  except 
the  closing  clauses,  which  are  as  follows: 
"That  he  and  the  said  John  A.  Watson,  de- 
fendant In  the  above-recited  Indictment,  are 
one  and  the  same  person,  and  that  the  offense 
therein  set  out  and  that  now  charged  are  one 
and  the  same  offense.  Defendant  says  that 
at  said  trial  it  was  proved  without  denial 
that  he,  the  said  defendant,  practiced  medi- 
cine In  Allegany  county  at  the  time  alleged 
In  said  Indictment  and  that  at  said  trial  the 
only  question  In  issue  was  whether  defendant 
was  entitled  and  qualified  (under  article  43  of 
the  Code,  subtitle  'Practice  of  Medicine')  to 
practice  medicine  in  Allegany  county;  and 
that  by  the  verdict  and  Judgment  In  said 
case  it  was  adjudged  that  the  defendant  was 
so  entitled  and  qualified;  and  defendant  says 
that  the  qualification  to  practice  medicine  in 
said  county  under  said  law.  Is  now,  and  since 
said  trial  has  been,  identically  the  same  as 
it  was  at  the  time  of  said  indictment  and 
trial  and  that  at  the  time  of  the  alleged  un- 
lawful acts  set  forth  In  said  Indictment" 
The  state  demurred  to  these  pleas,  and  the 
demurrer  was  sustained.  The  defendant 
then  pleaded  tiot  guilty,  and  a  verdict  or 
guilty  was  rendered  on  the  first  count,  with 
which  alone,  therefore,  we  are  now  con- 
cerned. 

If  we  wore  required  to  consid^  the  second 
and  third  counts,  it  Is  clear  that  as  to  them 
both  pleas  would  necessarily  be  held  bad, 
provided  the  defendant  was  not  in  fact  found 
by  the  verdict  in  the  former  case  to  have 
been  duly  registered  on  October  1,  1905,  be- 
cause in  all  such  cases  both  the  crime  defined 
in  the  statute  and  the  act  by  which  the  crime 
Is  committed  must  be  identical  (17  Amer. 
&  Eng.  Enc.  of  I.iaw  [2d  Ed.]  p.  597);  or,  as 
stated  In  U.  S.  Raudenbush,  8  Pet  (TI.  S.) 
288,  8  L.  E».  948,  "the  crime  must  be  tlie 
same  In  law  and  In  fact."  If,  therefore,  the 
defendant  has  never  been  duly  registered  as 
a  physician,  an  acquittal  for  practicing  medi- 
cine on  October  1,  1905,  could  not  be  a  bar 
to  a  prosecution  for  practicing  medicine  on 
November  6,  lOOG,  because  the  facts  required 
to  support  the  second  indictment  would  not 
have  been  sufficient  nor  even  admissible, 
to  procure  a  conviction  under  the  first  In- 
dictment   People  T.  Gault,  104  Mich.  675, 
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62  N.  W.  724;  Freeman  t.  State,  119  lad.  501, 
31  N.  E.  1101;  Gormley  v.  State,  37  Ohio  St 
120.  But  If,  in  fact,  the  defendant  was  duly 
registered  as  a  physician  on  October  1,  1905, 
or  if  it  appears  by  the  record  set  out  In  tbe 
pleas  of  former  acquittal  that  the  Jury  In 
that  case  did,  by  their  yerdlct,  find  that  he 
was  BO  registered,  then  such  acquittal  would 
be  a  good  plea  in  bar  to  any  subsequent  in- 
dictment, because,  so  long  as  the  statute 
stands  unrepealed,  registration  would  entitle 
the  defendant  to  practice  medicine  in  Mary- 
land. It  becomes  necessary,  therefore,  to 
examine  these  pleas  carefnlly,  and  the  effect 
at  the  demurrer  thereto,  In  M-der  to  deter- 
mine whether  that  Issue  was  raised  and  de- 
termined in  the  former  case,  and  what  is 
admitted  by  the  demurrer  to  these  pleas. 
The  defendant  contends  that  the  facts  al- 
leged In  the  pleas  should  have  gone  to  the 
Jury,  and  they  should  bare  found  whether  or 
not  the  offense  was  being  again  brought  be- 
fore a  Jury. 

We  think  it  is  clear  that  the  first  plea  was 
defective.  Tbe  necessary  averment  to  the 
personal  identity  Is  made,  but  the  Identity  of 
offense  Is  not  sufficiently  averred,  because  it 
does  not  appear  therefrom  that  the  act  by 
which  tbe  ofTense  charged  In  the  former  in- 
dictment was  committed  was  identical  with 
tbe  act  now  charged,  nor  does  It  even  at- 
tempt to  aver  that  by  the  former  verdict  the 
defendant  was  found  to  have  been  duly  reg- 
istered as  a  practitioner  of  medicine.  Con- 
ceding everything  alleged  In  that  plea,  it 
does  not  appear  either  that  the  specific  act 
charged  in  the  former  case  was  the  same  act 
here  charged,  nor  does  it  appear  that  the 
former  Jury  found  the  defendant  to  have 
been  duly  registered  as  a  physician  on  October 
1,  1905,  which  registration,  so  found,  would 
be  a  protection  so  long  as  the  law  was  un- 
repealed. Nor  do  we  think  the  second  plea 
can  be  held  good.  Tbe  averment  that  "It 
was  proved  without  denial  that  be  practiced 
medicine  in  Allegany  county  at  the  time 
alleged  in  the  Indictment"  Is  not  sufficient 
It  does  not  follow  that  the  Jury  believed  the 
proof.  He  may  have  been  acquitted  because 
the  Jury  did  not  find  that  he  practiced  medi- 
cine at  all,  or,  If  he  did,  that  be  did  not 
diarge  for  his  services,  in  either  of  which 
casea  there  could  have  been  no  conviction. 
Nor  Is  tbe  mere  allegation  of  tbe  pleader 
that  bf  tbe  verdict  and  Judgment  In  the 


former  case  it  was  adjudged  that  he  was 
registered  as  a  physician  sufficient  to  sus- 
tain the  plea,  unless  that  averment  is  af- 
firmatively supported  by  the  record  set  out 
In  the  plea;  and  the  demurrer  mnst  be  taken 
as  admitting  only  the  averments  of  fact 
fairly  deduclble  from  the  record  relied  on 
and  set  out  In  the  plea,  but  cannot  be  taken 
as  admftting  the  legal  conclusion  sought  to 
be  drawn  from  the  record  by  the  mere  aver- 
ment of  the  defendant  In  the  plea.  All  that 
this  record  shows  is  that  the  defendant  was 
acquitted  of  all  the  charges  In  the  former 
Indictment;  bnt  It  Is  silent  as  to  the  particu- 
lar fact  or  facts  found  which  led  to  the  ac- 
quittal. As  was  said  by  Judge  Orason,  In 
Bell  V.  State,  57  Md.  116:  "An  acquittal  of 
a  party  does  not  ascertain  any  precise  facts. 
It  may  have  resulted  from  an  Insufficiency 
of  evidence  as  to  some  particular  fact  where 
several  facts  are  necessary  Ingredients  of  the 
crime.  2  Cowen's  Pblll.  Ev.  66,  66;  Boscoe's 
Or.  Et.  194."  In  Hits  v.  State,  9  Yerg. 
(Tenn.)  857,  the  court  said:  "The  plea  of 
autrefois  acquit  Is  of  a  mixed  nature,  and 
consists  partly  of  matters  of  record  and  part- 
ly of  matters  of  fact  The  matter  of  record 
is  the  former  Indictment  and  acquittal.  Tbe 
matter  of  fact  Is  the  identity  of  person  and 
offense.  In  all  cases  where  the  plea  con- 
sists of  matter  of  record  and  matter  of  fact, 
the  issne  made  thereon  Is  to  the  country; 
but  this  does  not  take  from  the  court  the 
right  it  possesses  of  determining  exclusively 
what  Is  of  record  and  what  Is  not"  In 
that  case.  Instead  of  demurring  te  the  plea, 
the  state  filed  a  replication  of  nnl  tiel  record, 
concluding  with  a  vorlflcation,  and  the  court, 
without  Intervention  of  a  Jury,  decided  ths 
Issue  upon  the  replication  against  the  pris- 
oner, on  the  ground  that  the  record,  which 
was  copied  verbatim  into  the  plea,  did  not 
support  it  The  court  held  that  the  .better 
practice  would  have  been,  instead  of  replying 
nul  tlel  record,  to  have  filed  a  plea  of  autre- 
fois acquit  to  which  a  demurrer  could  be 
filed.  And  in  9  Enc.  PL  &  Pr.  640,  it  is  said: 
"When  tbe  plea  Is  on  its  face  bad  In  law, 
it  is  demurrable,  and  may  be  decided  by  the 
court  without  reference  to  tbe  Jury.  There 
was  no  error  In  the  ruling  on  these  pleas,  and 
tbe  Judgment  must  therefore  be  affirmed. 

Judgment  affirmed;  appellant  to  pay  ttie 
costs. 
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GASSIDY  T.  SIGHARDSON. 

(Supreme  Court  of  New  Hampshire.     Orafton. 
April  2,  1907.) 

t.  Pleading— DEOLABAnoN—SumcnROT. 

A  declaration,  alleging  that  defendant  leased 
to  plaintiff  certain  premises  for  a  boarding 
house,  that  daring  the  term,  and  because  of  the 
willful  and  malicious  CMiduct  of  defendant  in 
entering  the  tenement*  of  plaintiff,  assaulting 
occupants  thereof,  making  Brutal  assaults  on 
plaintiff,  and  constantly  trespassing  willfully 
am  plaintiff's  premises,  and  because  of  the  dam- 
aces  and  dangers  to  plaintiff  occasioned  thereby, 
plaintiff  abandoned  the  lease,  and  that,  because 
of  the  conduct  of  defendant  and  abandonment 
of  the  lease,  he  suffered  great  damages  in  loss 
of  trade  and  profits,  etc.,  was  demurrable;  it 
being  impossible  to  ascertain  .therefrom  the  na- 
ture of  the  action  or  the  ground  apon  which  it 
proceeded. 

2.   COTKNAHTB— BBEAOH— DCOI^ABATIOII. 

Where  a  lessee  relies  on  a  breach  of  a 
covenant  in  a  lease,  he  must  set  out  the  covenant 
in  his  declaiation,  and  allege  its  breach  in  ac- 
cordance with  legal  requirements  in  such  ac- 
tions. 

[Ed.  Note.— For  cases  in  point,  MS  Cent  Dig. 
ToL  14,  Covenants,  f  181.] 

Exceptions  from  Snperior  Court. 

Action  by  Margaret  EL  Cassidj  against 
brael  O.  Richardson.  Defendant's  demurrer 
to  declaration  orerruled,  and  defendant  ex- 
cepts.   Exceptions  sustained. 

Action  at  law.  The  declaration  is  aa  fol- 
lows: "In  a  plea  of  the  case,  for  that  the 
said  defendant,  on  December  13,  1894,  leased 
to  the  said  plaintiff  a  part  of  the  Northern 
Hotel,  so  called,  situated  on  Main  street,  in 
said  Littleton,  as  a  boarding  honse;  that  in 
October  or  November,  1905,  the  said  lease  was 
ccmtlnued  for  one  year,  supplemented  by 
some  minor  agreements  on  the  part  of  each 
(a  copy  of  which  lease  the  plaintiff  does  not 
have);  that  on  June  IS,  1906,  because  of  the 
willful  and  malicious  conduct  of  the  said 
defendant,  on  divers  times  daring  said  lease, 
in  breaking  and  entering  the  tenements  of  the 
said  plaintiff,  assaulting  and  viciously  treat- 
ing occupants  thereof,  making  slanderous 
and  brutal  assaults  upon  the  said  plaintiff, 
and  constantly  trespassing  willfully  upon 
the  premises  and  rights  of  the  said  plaintiff. 
and  because  of  the  damages  and  dangers  to 
the  said  plaintlS  occasioned  and  threatened 
thereby,  the  said  plaintiff  was  obliged  to  and 
did  quit  the  said  premises  and  abandoned 
the  said  lease;  that  because  of  the  conduct 
on  the  part  of  the  said  defendant  and  the 
quitting  of  the  premises  and  abandonment  of 
the  said  lease  by  the  said  plaintiff,  all  as 
aforesaid,  the  said  plaintiff  suffered  great 
damages,  in  loss  of  trade  and  profits  from 
the  boarding  house  business  which  she  car- 
ried on  in  said  hotel,  and  had  during  term 
of  said  leases,  In  loss  of  the  summer  trade 
in  said  business  for  the  season  of  1906,  and 
the  profits  to  accrue  therefrom,  and  In  loss 
of  peace  and  comfort  and  health  of  mind 
and  body."  The  defendant's  demurrer  was 
overruled  by  Cbamberlln,  3^  at  the  Septem- 
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ber  term,  1906,  of  the  superior  court,  subject 
to  exc^tlcm. 

Harry  L.  Heald,  for  plalntift.  Batchelloir 
&  Mitchell  and  Smith  &  SnUtli,  for  defend- 
ant 

BINGHAM,  J.  The  demurrer  should  have 
been  sustained.  It  Is  impossible  to  ascertain 
from  the  declaration  the  nature  of  the  action 
or  the  ground  upon  which  it  proceeds.  It  is 
wholly  a  matter  of  conjecture  as  to  what  is 
relied  upon  as  the  ground  of  complaint  It 
may  be  that  the  action  Is  for  trespass  to  the 
person,  or  that  It  is  for  trespass  to  land  with 
aggravated  damages  on  account  of  the  plain- 
tiff's eviction  and  exclusion  from  the  land  by 
the  defendant  (Shaw  t.  Hofbnan,  25  Mich. 
162),  or,  as  suggested  In  the  plaintiffs  brief, 
ber  action  may  be  founded  upon  a  covenant, 
express  or  implied,  for  the  quiet  enjoyment 
of  certain  leased  premises,  and  the  breach  of 
the  covenant  by  the  defendant  by  reason  of 
his  entering  upon  and  evicting  her  from  the 
premises  prior  to  the  termination  of  the  ten- 
ancy. If  the  last  ground  is  the  one  relied 
upon,  the  plaintiff  should  have  set  out  the 
covenant  in  her  declaration  and  alleged  its 
breach  in  accordance  with  the  legal  requirs- 
ments  In  such  actions.  Skally  v.  Shute,  183 
Mass.  867;  Brown  t.  0(Mnpany,  162  Mass. 
463,  25  N.  El  066,  23  Am.  St  Rep.  844;  Beebe 
V.  Swartwout  3  Gllman  (111.)  162,  179-181; 
Keating  v.  Springer,  146  111.  481,  84  N.  E. 
805,  22  L.  R.  A.  644,  37  Am.  St  Rep.  176; 
Sanderson  v.  Berwick-upon-Tweed,  13  Q.  B. 
Dlv.  547,  651;  1  Tay.  L.  &  T.  (9th  Ed.)  H 
308,  309,  309a;  2  Chit  PI.  (16th  Am.  Ed.)  200, 
201;  6  Enc.  PI.  &  Pr.  362-373. 

Exception  sustained.    All  concurred. 


CT4  N.  H.  »8) 
Ex  parte  MOEBUS. 

(Supreme  Court  of  New  Hampshire^    April  8, 
1907.) 

JnDouBirr—CoNciiUsivEsxss— Habeas    Cob- 
pus. 

Where  a  petition  for  habeas  corpus  baa 
been  denied,  the  questions  decided  cannot  be 
again  litigated  as  a  matter  of  right  In  the  ab- 
sence of  anything  occurring  since  such  decision 
affecting  petitioner's  legal  status. 

Habeas  corpus  by  Henry  E.  Moebus.  Peti- 
tion denied. 

For  former  report  see  78  N.  H.  800,  88 
Aa  17a 

The  petition  alleges  substantially  the  same 
facts  set  forth  in  Petition  of  Moebus,  73  N. 
H.  350,  62  AtL  170,  and  claims:  (1)  That 
"under  the  extradition  laws  of  the  states  of 
New  Tork  and  New  Hampshire,  I  was  en- 
titled to  a  hearing  before  my  committal  to 
the  state  prison,  no  matter  on  what  charge 
my  extradition  bad  been  obtained,  and  no 
matter  on  what  other  ground  or  for  what 
other  reason  the  authorities  of  the  state  of 
New  Hampshire  purposed  to  hold  me,  and 
no  matter  whether  or  not  1  was  thAJndl-^ 
Digitized  by  VjOOt^lt. 
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Tidual  named '  in  tha  extradition  papers" ; 
(2)  "that,  having  been  extradited  on  the 
charge  of  breaking  prison  (Pub.  St  1901,  c. 
2S5,  {'  13),  I  was  entitled  to  a  bearing  on  tbat 
charge,  and,  no  bearing  having  been  bad,  I 
am  entitled  to  be  liberated,  unless  a  hearing 
can  now  legally  be  bad  on  tbat  charge,  when 
then  all  the  questions  of  fact  involved,  in- 
cluding the  question  of  Identity,  could  be  sub- 
mitted to  the  decision  of  a  Jury";  and  (3) 
that  "I  am  not  the  man  Mark  Shinbom,  who 
is  alleged  to  have  made  his  escape  from  the 
state  prison  in  1866,  but  I  refuse  now,  as 
heretofore,  to  submit  the  questlou  of  identity 
to  the  decision  of  a  Judge,  under  any  sum- 
mary proceeding,  on  the  ground  that  I  was 
entitled  to  a  trial  by  Juiy  upon  an  indict- 
ment found  by  the  grand  Jury  on  the  specific 
charge  of  crime  on  which  I  was  extradited 
from  the  state  of  New  York."  The  warden  of 
the  state  prison  filed  an  answer,  stating.  In 
substance,  that  the  petitioner  Is  In  fact  one 
Mark  Shinbom,  who  was  convicted  at  the 
October  term,  1865,  of  the  Supreme  Judicial 
Court  for  the  county  of  Cheshire  of  the  crime 
of  breaking  and  entering  and  stealing,  and 
was  sentenced  to  confinement  in  the  state 
prison  for  the  term  of  10  years ;  that  on  Feb- 
ruary 27, 1S60,  be  was  committed  to  the  pris- 
on to  perform  tbe  sentence ;  that  on  December 
3,  1866,  he  escaped  from  tbe  prison  and  fied 
from  tbe  state;  that  upon  extradition  pro- 
ceedings he  was  brought  fromi  the  state  of 
New  York,  and  on  November  8,  1900,  was  re- 
•committed  to  the  prison  to  serve  tbe  unexpir- 
ed term  of  his  sentence,  which  has  not  yet  ex- 
pired; and  that  the  warden  holds  the  peti- 
tioner by  virtue  of  the  original  proce.s8  of 
commitment, 

Henry  E.  Moebus,  pro  se.  Edwin  O.  East- 
man, Atty.  Gen.,  for  the  State. 

WALKER,  3.  In  this  proceeding  tbe  peti- 
tioner seeks  to  raise  tbe  question  whether  he 
fvas  legally  committed  to  prison  after  be  was 
brought  to  this  state  upon  extradition.  The 
facts  and  allegations  now  before  the  court 
do  not  materially'  differ  from  those  arising 
upon  his  former  petition,  reported  in  73  N.  H. 
350,  62  AU.  170,  in  which  the  court  denied  bis 
application.  .  It  is  not  alleged  that  anything 
has  occurred  since  that  decision  affecting  his 
legal  status,  so  that  the  question  presented 
apon  this  petition,  having  been  determined 
against  him  by  the  former  Judgment,  cannot 
toe  again  litigated  as  a  matter  of  right.  He 
declined  tlten,  as  he  does  now,  to  litigate  the 
questioA  of  his  identity  on  a  petition  for 
habeas  corpus,  insisting  tbat  it  Is  Immaterial, 
if,  as  he  claims,  he  was  forcibly  brought  to 
this  state  and  lodged  in  the  state  prison  with- 
out a  Judicial  hearing.  It  is  apparent,  how- 
ever, tbat  if  he  is  Shinbom  he  Is  legally  held 
in  prison ,  tinder  the  original  sentence  for 
breaking  and  entering,  as  Is  alleged  In  tbe 
jnswer,  without  regard  to  the  regularity  or 
Vegality  of  the  extradition  proceedings  (Pet- 


tlbone  V.  Nichols,  208  U.  S.  192,  27  Sup.  Ct 
111),  and  it  was  expressly  so  decided  in  tbe 
former  case.  Tbe  question  of  his  Identity 
seems  to  be  in  fact  the  only  material  one. 
See  Ex  parte  Moebus  (C.  C.)  148  Fed.  39.  But 
"his  refusal  to  litigate  tbe  question  of  bis 
identity  is  an  admission  that  he  Is  Shinbom, 
and  It  follows  ttiat  be  is  legally  confined  in 
the  state  prison,  unless  his  term  of  Imprison- 
ment has  expired."  Petition  of  Moebus,  73 
N.  H.  350,  352,  62  Atl.  170.  The  petitioner  is 
bound  by  tbat  decision,  which  is  followed 
and  reaffirmed,  with  the  suggestion  that  re- 
peated applications  for  a  writ  of  habeas 
corpus.  Introducing  no  new  facts  material  to 
the  issue,  will  ordinarily  be  summarily  dis- 
posed of. 
Petition  denied.    All  concurred. 
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STATE  V.  BREWER. 

(Supreme  Judicial  Court  of  Maine.     Dee.  18, 
190a) 

Fish— Shobt  Lobstbbs— lNDitfniEin>-SuFn- 

CIENCY. 

In  an  indictment  under  Rev.  St  c.  41,  | 
17,  it  was  charged  that  tlie  respondent,  at  the 
time  and  place  named  therein,  "did  liave  in. Iter 
possession  aizty-eeven  live  lobsters,  and  &ty- 
three  cooked  lobsters,  each  less  than  ten  and 
one-half  inches  in  length,  then  and  there  measur- 
ed in  manner  as  follows."  Then  followed  the 
language  of  the  statute  as  to  the  method  by 
which  the  lobsters  were  measured.  To  tins  in- 
dictment the  respondent  filed  a  general  demur- 
rer. 

Held,  (1)  that  the  indictment  does  not  charge 
two  offenses ;  (2)  that,  as  the  statute  now  reads, 
it  is  not  necessary  to  allege  that  the  lobsters 
were  not  liberated  alive,  and,  if  such  lobsters 
were  liberated  alive,  that  fact  may  be  shown  in 
defense ;  (8)  that  it  was  not  necessary  to  allege 
that  the  live  lobsters  were  less  than  IQi^  inches 
in  length  when  caught  but  that  It  was  neces- 
sary to  make  this  allegation  with  reference  to 
the  cooked  lobsters ;  (4)  that  the  indictment 
must  be  regarded  aa  charging  the  defendant  as 
having  in  her  possession  the  67  live  lobsters  on- 
ly, and  to  that  extent  the  indictment  is  good. 

(Official.) 

Exception  from  Supreme  Judicial  Conrt 

Lincoln  County. 

Alwllda  Brewer  was  indicted  for  vlolatioB 
of  the  short  lobster  statute.  Demurrer  to  tbe 
indictment  overruled,  and  she  excepts.  Ex- 
ceptions overruled. 

Indictment  against  the  defendant  for  viola- 
tion of  the  "short  lobster  statute."  Rev.  St 
c.  41,  i  17.  The  indictment,  omitting  formal 
parts.  Is  as  follows: 

"The  grand  Jurors  for  said  state  upon  their 
oath  present  that  Alwllda  Btewer,  of  Booth- 
bay  Harbor,  In  the  county  of  Lincoln,  at 
Boottabay  Harbor,  in  said  county  of  Lincoln, 
on  the  thirty-first  day  of  January,  in  the  year 
of  our  Lord  one  thousand  nine  hundred  and 
six,  did  have  In  her  possession  sixty-seven 
live  lobsters  and  fifty-three  cooked  lobsters, 
each  less  than  ten  and  one-half  Inches  in 
length,  then  and  there  measured  in  manner 

as  follows :    By  taking  the  lengttkp/4bA  ^<^ 
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of  eacb  lobster,  meostireA  from  tbe  bone  of 
the  nose  to  the  end  of  the  bone  of  the  middle 
flipper  of  the  tail,  said  length  being  then  and 
there  taken  in  a  gauge  with  a  cleat  upon 
each  end  of  the  same,  measuring  ten  and  on^ 
half  Inches  between  said  cleats,  with  the  lob- 
ster laid  and  extended  upon  its  back  its  nat- 
ural length  upon  the  gauge,  without  stretch- 
ing or  pulling,  against  the  peace  of  the  state 
and  contrary  to  the  form  of  the  statute  In 
such  case  made  and  proyided." 

Argued  before  WISWELL,  0.  J,  and  EM- 
BBX,  WHITEH0U8H,  SAVAQB,  and  PEA- 
BODY,  JJ, 

Weston  M.  Hilton,  Co.  Atty.,  for  the  State. 
C.  B.  Tupper,  for  defendant 

WISWELL,  a  J.  In  an  indictment  under 
Rev.  St  c  41,  {  17,  It  was  charged  that  the 
respondent  at  the  time  and  place  named 
therein,  "did  have  in  her  possession  sixty- 
seven  live  lobsters  and  fifty-three  cooked  lob- 
sters, each  less  than  ten  and  one-half  inches 
in  length,  then  and  there  measured  in  man- 
ner as  follows."  Then  followed  the  language 
of  the  statute  as  to  the  method  by  which  the 
lobsters  were  measured. 

The  respondent  filed  a  general  demurrer  to 
this  indictment  which  was  overruled,  and  the 
case  comes  here  upon  exceptions  thereto.  It 
is  argued  that  the  indictment  is  bad  In  three 
respects:  (1)  Because  of  duplicity;  two  dis- 
ttoct  offenses,  It  Is  claimed,  being  charged  In 
ope  count  of  the  indictment  (2)  Because  of 
the  want  of  an  allegation  that  the  lobsters 
were  not  liberated  alive  at  the  risk  and  cost 
of  the  parties  taking  them.  (3)  Because  It 
is  not  alleged  that  the  lobsters  were  less  than 
10%  Inches  in  length  when  caught 

We  do  not  think  that  two  oftensea  are 
charged  in  the  same  Indictment  It  is  simply 
an  allegation  that  the  respondent  had  In  her 
possession  a  certain  number  of  short  lobsters, 
a  part  of  them  alive  and  a  part  of  them  cook- 
ed. It  Is  one  otteoBe  only.  Under  this  In- 
dictment so  far  as  this  point  is  concerned, 
the  respondent  might  be  found  guilty  of  11- 
legally  having  In  her  possession  any  number 
of  short  lobsters  less  than  the  whole  number 
,  alleged  Thompson  v.  Smith,  70  Mr  160,  8 
Atl.  687.  The  Indictment  Is  not  bad  for  du- 
plicity. 

Und«  diapter  275,  p.  225,  f  8,  Pub.  Laws 
1885,  in  force  when  the  indictment  In  State 
V.  Bennett  70  Me.  55,  7  Atl.  903,  was  drawn, 
the  omission  to  allege  that  the  lobsters  were 
not  liberated  alive  would  have  been  fatal.  It 
was  so  decided  In  that  case,  and  affirmed  In 
State  V.  Dunning,  83  Me,  178,  22  AO.  109. 
The  statute  thai  was:  "It  Is  unlawful  to 
catch  •  •  •  or  possess  for  any  purpose" 
between  the  dates  named  "any  lobsters  less 
than  ten  and  one-half  Inches  in  length,  alive 
or  dead,  •  •  •  and  any  lobsters  shorter 
than  the  prescribed  length  when  caught  shall 
be  liberated  alive  at  the  risk  and  cost  of  the 
parties  taking  them,  under  a  penalty  of  one 


dollar  for  each  lobster  so  caught  •  ♦  • 
or  In  possession — not  so  liberated."  In  both 
of  these  cases  It  was  decided  that  the  statu- 
tory crflense,  and  the  penalty  prescribed  there- 
for was  for  not  liberating  such  lobsters  alive. 
But  by  chapter  284,  p.  305,  8  21,  Pub.  Laws 
1901,  the  words  at  the  end  of  the  clause  "not 
so  liberated"  were  omitted.  As  the  statute 
now  reads  the  ofTense,  and  the  penalty  there- 
for, is,  among  other  things,  having  In  pos- 
session short  lobsters  for  any  purpose.  The 
fact  that  such  lobsters  were  liberated  alive 
by  the  person  having  them  In  possession  may 
be  shown  in  defense,  but  it  is  not  now  neces- 
sary to  allege  in  the  Indictment  that  they 
were  not  so  liberated  alive. 

It  was  unnecessary  to  allege  that  the  live 
lobsters  mentioned  in  the  Indictment  were 
less  than  10%  Inches  in  length  when  caught 
But  it  was  necessary  to  make  this  allegation 
with  reference  to  the  cooked  lobsters.  This 
was  decided  In  Thompson  v.  Smith,  79  Me. 
100,  8  Atl.  687,  wherein  the  court,  in  con- 
struing the  statute  then,  in  force,  said:  "It 
must  mean  this:  That  it  Is  illegal  for  any 
person  to  have  In  his  possession  a  live  lob- 
ster less  than  nine  Inches  long,  or  "a  dead  lob- 
ster, no  matter  what  the  length  which  was 
less  than  nine  inches  long  when  alive;  that 
Is,  when  taken  from  the  sea.  No  person  can 
have  a  lobster  In  bis  possession  which,  when 
alive,  was  less  than  nine  inches  long.  But  If 
a  person  has  In  his  possession  a  boIled[  lob- 
ster less  than  nine  Inches  long,  and  the  same 
lobster  was  nine  inches  long  when  alive,  In 
such  case  no  offense  Is  committed  by  the  pos- 
session." No  change  has  been  made  which 
would  affect  the  meaning  of  the  statute.  In 
this  respect,  since  this  construction  by  the 
court  of  a  prior  act  In  1887.  The,  result  is 
that  the  Indictment  must  be  regarded  as  char- 
ging the  respondent  as  bavhig  in  her  posses- 
sion the  67  live  lobsters  only.  To  that^rtent 
the  indictment  Is  good.  By  stipulation  made 
at  the  time  the  demurrer  was  filed  the  re- 
spondent has  a  right  to  plead  over, 

Kxcentlons  overruled. 

Indictment  adjudged  good. 


(KB  Uo.  no) 

STATE  T.  HERLIHT. 

(Supreme  Judicial  Conrt  of  Maine.     Dec.  18, 
1906.) 

1.  Cbiminai.  Law— Death  of  WrrNBSs— Sbc- 
OND  Tbiai/— Admission  op  Evidence. 
At  the  trial  of  the  respondent  before  the 
Ellsworth  municipal  conrt,  upon  the  charge  of 
keeping  intoxicatmg  lignors  intended  for  un- 
lawful sale,  one  J.  M.  McFarland  testified  as 
a  witness  called  by  the  state.  Tbe  respondent 
was  found  guilty  in  that  court  and  sentenced, 
and  the  case  was  then  brought  to  the  Supreme 
Judicial  Court  for  Hancock  county  upon  the 
respondent's  appeal.  Prior  to  the  trial  in  the 
appellate  court,  McFarland  died.  At  that  trial, 
the  death  of  McFarland  having  been  shown, 
the  state  offered  to  prove  his  testimony  at 
the  first  trial  of  the  case,  before  the  munic- 
ipal court  by  the  Judge  of  that  oo»\rt  who  pre-i^ 
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aided  at  the  trial.  This  testimony  wag  ad- 
mitted Bubject  to  the  respondent's  exception. 

The  rule  is  so  general  as  to  have  become 
practically  onlTersal  that  the  teatunony  of  a 
witness,  since  deceased,  given  at  a  trial  in 
which  he  was  cross-examined  by  the  opposite 
party,  or  where  there  was  an  opportunity  tor 
cross-examination,  is  admissible  in  evidence  at 
a  subsequent  trial  of  the  same  action  or  pro- 
ceeding, 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
TOl.  14,  Criminal  Law,  {§  1231-1234.] 

2.  Same. 

The  testimony  of  a  deceased  witness,  on  a 
former  trial  of  the  same  action,  may  be  given 
in  evidence,  if  the  substance  of  it  can  be 
proved,  althonjh  the  exact  language  cannot  be. 
That  it  is  sufficient  to  prove  the  substance  of 
the  testimony  of  a  deceased  witness,  as  held  by 
the  court  of  Maine,  is  now  the  almMt  universal 
doctrine. 

SEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  14,  Criminal  Law,  §S  123&-124&] 

3.  Saue. 

Held,  that  the  testimony  of  the  judge  of 
the  Ellsworth  municipal  court,  who  did  not 
pretend  to  be  able  to  recollect  the  precise  words 
of  the  deceased  witness,  but  who  testified  that 
he  could  give  the  substance  of  the  whole  of  bis 
testimony  at  the  former  trial  of  the  case,  that 
testimony  having  been  given  in  the  presence  of 
the  accused,  where  he  had  an  opportunity  to 
cross-examine  the  witness,  was  properly  ad- 
mitted in  evidence. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
voL  14,  Criminal  Law.  ({  1230-1246.1 

4.  Saub— Plka  of  NoIiO  CoNTENDiaue. 

At  the  trial  In  the  appellate  court  the  re- 
qtondent  took  the  stand  and  testified  in  his 
own  behalf.  Thereupon  the  state,  for  the  pur- 
pose of  affecting  the  credibility  of  the  respond- 
ent as  a  witness,  offered  the  records  of  this 
court,  which,  it  was  claimed,  showed  the  re- 
spondent's conviction  of  criminal  offenses  upon 
two  occasions.  The  record  offered  in  each  case 
contained  a  summary  of  the  indictment  against 
the  respondent,  certain  statements  as  to  the 
apprehension  of  the  respondent,  and  a  con- 
tinuance of  the  case,  and  concluded  as  follows; 
"And  now  at  this  term,  the  respondent  is  set 
at  the  bar  of  the  court  and  the  reading  of  the 
indictment  waived,  and  the  respondent  says 
that  he  la  not  willing  to  contend  against  the 
state.  Whereupon,  the  court  orders  and  sen- 
tences that  the  said  Daniel  H.  Herlihy  pay  a 
flnt  of  $100  and  no  costs.  Fine  paid  April  18, 
1904."  These  records  were  admitted  In  evi- 
dence for  the  purpose  stated,  subject  to  the 
respondent's  exceptions. 

The  jplea  of  nolo  contendere  la  an  implied 
confession  of  the  offense  charged,  and  the  judg- 
ment of  conviction^follows  that  plea  as  well  as 
the  plea  of  guilty.  *  it  is  not  necessary  that  the 
court  should  adjudge  that  the  respondent  was 
guilty,  for  that  follows  by  necessary  legal  in- 
ference from  the  implied  confession. 

[Ed.  Note.— For  cases  in  point,  eee  Cent.  Dig. 
vol.  14,  Criminal  Law,  S  635 ;  vol.  IB,  Criminal 
Law,  H  2493-2496.] 

5.  Witnesses— IHPEAOHMENl^—BvIDBNCT. 

IBeld,  that  the  records  offered  and  admitted 
in  the  case  at  bar  were  admissible  for  the  pur- 
pose of  affecting  the  credibility  of  the  respond- 
ent, who  had  become  a  witness  in  his  own  be- 
half. 

TEd.  Note.— For  cases  in  point,  eee  Cent  Dig. 
vol.  60,  Witnesses,  ff  1126-112a] 

(Official). 

Exceptions  from  Supreme  Judicial  Court, 
Hancock  County. 
Daniel  H.  Herlihy  was  convicted  of  a  vio- 


lation of  tbe  Uavor  law,  and  ez<!«f»ts.    Ex- 
ceptions overruled. 

Search  and  aelzure  process  on  a  complaint 
and  warrant  under  Rev.  St.  c.  29,  |  49,  Issued 
out  of  the  Ellsworth  municipal  court  On 
this  warrant  search  was  made,  and  certain 
liquors  were  seized  In  a  certain  building  at 
Bar  Harbor,  and  the  def«idant  was  arrested 
and  arraigned  before  the  Ellsworth  muaici- 
pal  court,  where  he  was  tried  and  found 
guilty  and  sentenced  to  pay  a  fine  of  $100  and 
costs,  and  to  be  imprisoned  60  days.  Tbe  de- 
fendant then  appealed  to  the  Supreme  Judi- 
cial Court 

During  tbe  trial  in  tbe  Bllawortb  munic- 
ipal court,  one  J.  M.  McFarland  testified 
against  the  defendant  in  behalf  of  the  state, 
but  before  the  case  came  on  for  trial  in  tbe 
Supreme  Judicial  Court  on  the  defendant's 
appeal,  the  witness  McFarland  had  died, 
which  fact  was  duly  shown.  Thereupon  at 
the  trial  in  the  Supreme  Judicial  Court,  tbe 
judge  of  the  Ellsworth  municipal  court,  be- 
fore whom  the  case  was  first  tried,  was  al- 
lowed to  testify  against  the  defendant's  ob- 
jection, for  the  purpose  of  proving  the  testi- 
mony of  the  deceased  witness,  McFarland,  at 
the  former  trial.  Also  at  the  trial  in  the  Su- 
preme Judicial  Court,  the  defendant  took 
tbe  stand  and  testified  In  his  own  behalf. 
After  hia  testimony  was  in,  the  state,  for  the 
purpose  of  affecting  the  credibility  of  the  de- 
fendant, and  against  the  defendant's  objec- 
tion, was  allowed  to  introduce  certain  rec- 
ords of  the  Supreme  Judicial  Conrt,  which. 
It  was  clahned,  showed  the  defendant's  con- 
viction of  criminal  offenses  npon  two  occa- 
sions. These  records  show  that  the  defend- 
ant had  previously  been  Indicted  for  being  a 
common  seller  of  Intoxicating  liquors,  and 
also  for  keeping  and  maintaining  a  drinking 
house  and  tippling  shop,  and  that  upon  his 
arraignment  on  these  Indictments  he  had 
plead  "nolo  contendere"  In  each  case,  and 
had  been  duly  sentenced  in  each  case. 

To  the  aforesaid  rulings  admitting  the  tes- 
timony of  the  judge  of  the  Ellsworth  munic- 
ipal court  and  the  aforesaid  records,  the  de- 
fendant took  exceptions. 

At  the  trial  in  the  Supreme  Judicial  Court, 
the  defendant  was  found  guilty,  and  was 
sentenced  to  pay  a  fine  of  $100  and  costs, 
and  to  be  Imprisoned  60  days. 

Argued  before  WISWELL,  O.  J.,  and  BM- 
BRT,  SAVAGE,  POWERS,  and  SPEAR,  JJ. 

Charles  H.  Wood,  Co.  Atty^  for  the  stata, 
E.  8.  Clark,  for  defendant. 

WISWELL,  O.  J.  This  case  comes  t»  tbe 
law  conrt  npon  two  exceptions  by  tbe  re- 
spondent. 

1.  At  tbe  trial  of  tbe  respondent  before 
the  Ellsworth  municipal  court,  upon  the 
charge  of  keeping  Intoxicating  liquors  intend- 
ed for  unlawful  sale,  one  J.  M.  McFarland 
testified  as  a  witness  called  by  the  state. 
The  respondent  was  found  guilty  in  that 
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court  and  sentenced,  and  the  case  was  then 
brought  to  the  Supreme  Judicial  Court  for 
Hancock  county  upon  the  respondent's  ap- 
peal. Prior  to  the  trial  in  the  appellate 
court,  McFarland  died.  At  that  trial,  the 
death  of  McFarland  having  been  shown,  the 
state  offered  to  prove  his  testimony  at  the 
first  trial  of  the  case  before  the  municipal 
court,  by  the  Judge  of  that  court  whojire- 
Blded  at  the  trlaL  This  testimony  was  ad- 
mitted subject  to  the  respondent's  exception. 

The  rule  Is  so  general  as  to  have  become 
picactically  universal  that  the  testimony  of 
a  witness,  since  deceased,  given  at  a  trial  In 
which  he  was  cross-examined  by  th»  opposite 
I>arty,  or  where  there  was  an  opportunity 
for  cross-examination,  is  admissible  in  evi- 
dence at  a  subsequent  trial  of  the  same  ac- 
tion or  proceeding.  This  rule  is  supported 
by  80  many  authorities  throughout  the  coun- 
try that  it  would  be  impracticable  to  make 
any  attempt  to  enumerate  them.  They  may 
be  found  in  the  notes  in  11  A.  &  B.  Kncyd. 
of  L.  (2d  Ed.)  523.  526,  and  in  12  Oyc.  644. 
It  was  early  held  to  be  the  rule  In  Massachu- 
setts In  Melvin  v.  Whiting,  T  Pick.  79,  and 
In  Oommonwealth  v.  Richards,  18  Pick.  434, 
29  Am.  Dec.  608.  In  this  state  the  doctrhie 
was  first  established  in  Watson  v.  Proprie- 
tors of  Lisbon  Bridge,  14  Me.  201.  81  Am. 
Dec  49,  wherein  the  court  says :  "We  doubt 
not  It  was  competent  for  the  plaintiff  to 
prove  what  a  deceased  witness  had  testified 
to  at  a  former  trial  of  this  cause.  It  is  lia- 
ble to  no  l^al  objection,  and  is  well  sustain- 
ed by  authority  and  the  practice  of  our 
courts."  This  case  was  followed  by  Emmery  v. 
Fowler,  39  Me.  826,  63  Am.  Dec.  627,  and 
Ume  Rock  Bank  v.  Bewett,  62  Me.  631. 

It  is  true  that  in  some  Jurisdictions  It  has 
been  thought  that  the  rule  was  not  applica- 
ble In  criminal  trials  because  of  the  right 
of  confrontation,  so  called,  secured  to  re- 
spondents In  most  states  by  a  constitutional 
provision  similar  to  that  contained  In  our 
Constitution,  as  follows:  "In  all  criminal 
prosecutions  the  accused  shall  have  a  right 
•  •  *  to  be  confronted  by  the  witnesses 
against  him."  This  whole  subject.  Including 
the  effect  of  such  a  constitutional  provision, 
to  very  philosophically  considered  In  Wig- 
more  on  Evidence  (volume  2,  §  1395  et  seq.), 
wherein  It  Is  shown  that  the  main  and  ea- 
sential  purpose  of  confrontation  Is  to  secure 
the  opportunity  of  cross-examination;  that 
although  there  Is  a  secondary  purpose,  that 
of  having  a  witness  present  before  the  tribu- 
nal which  Is  engaged  In  the  trial  of  the  case, 
this  is  merely  desirable,  and,  where  it  cannot 
be  obtained,  need  not  be  required.  In  section 
1396,  it  is  said:  "If  there  has  been  a  cross- 
examination,  there  has  been  a  confrontation. 
The  satisfaction  of  the  right  of  cross-examin- 
ation disposes  of  any  objection  based  on  the 
so-railed  right  of  confrontation."  In  section 
1398,  after  referring  to. a  contrary  decision 
In  an  early  Virginia  case,  which  served  for 
awhile  to  keep  a  doubt  alive,  and  of  a  few 


cases  in  other  Jurisdictions  in  which  the  Vir- 
ginia case  was  followed.  It  Is  said:  "Apart 
from  these  rulings,  it  Is  well  and  properly 
settled  that  such  evidence — assuming  always 
that  there  has  been  a  due  cross-examination — 
is  admissible  for  the  state  in  a  criminal  proB>- 
ecution,  without  Infringing  the  Constitution." 
And  see  the  cases  therein  cited.  In  the  Mas- 
sachusetts case  above  referred  to  of  Com- 
monwealth V.  Richards,  It  was  held  that  tes- 
timony of  this  character  was  admissible  In  a 
criminal  trial  against  the  accused. 

But  the  principal  contention  of  counsel  for 
the  respondent  In  regard  to  this  exception  la 
that,  where  it  Is  sought  to  prove  the  testimo- 
ny of  a  witness  at  a  former  trial  since  de- 
ceased. It  must  be  proved  by  some  witness 
who  can  remember  not  only  the  substance  of 
the  whole  testimony,  even  to  his  precise 
words.  In  support  of  this  contention  he  re- 
lies upon  the  case  of  Commonwealth,  supra, 
where  that  doctrine  was  laid  down,  and  upon 
certain  other  Massachusetts  cases  in  which 
it  was  followed.  This  has  never  been  the 
rule  in  this  state.  Upon  the  contrary,  in 
Bmery  v.  Fowler,  supra,  and  in  Lime  Rock 
Bank  v.  Hewett,  supra,  the  opposite  doctrine 
was  distinctly  held.  In  the  latter  case,  the 
court  said:  "The  testimony  of  a  deceased 
witness,  on  a  former  trial  of  the  same  ac- 
tion, may  be  given  in  evidence.  If  the  sub- 
stance of  It  can  be  proved,  although  the  ex- 
act language  of  the  witness  cannot  be." 
.  The  almost  utter  uselessness  of  a  rule 
which  permits  the  testimony  of  a  deceased 
witness  at  a  forma:  trial  to  be  given  at  a 
subsequent  trial  of  the  same  cause,  but  which 
requires  it  to  be  repeated  In  the  precise  lan- 
guage of  such  witness,  Is  so  apparent  that 
this  qualification  of  the  rule  has  never  been 
generally  adopted.  That  it  to  sufficient  to 
prove  the  substance  of  the  whole  testimony 
of  the  deceased  witness,  as  held  by  the  Maine 
cases,  is  now  the  almost  imiversal  doctrine. 
See  the  cases  cited  In  an  extensive  note  to 
Atchison,  etc.,  R.  R.  Go.  v.  Osbom  (Kan.)  in 
91  AoK  St  Rep.  189.  See,  also,  2  Oreenl.  <m 
Evidence.  |  169,  cited  and  adopted  In  Lime 
Rock  Bank  v.  Hewett,  supra.  The  testimony 
of  the  Judge  of  the  Ellsworth  municipal  court, 
who  did  not  pretend  to  be  able  to  recollect 
the  precise  words  of  the  deceased  witness,  but 
who  testified  that  he  could  give  the  substance 
of  the  whole  of  his  testimony  at  the  former 
trial  of  the  case,  that  testimony  having  been 
given  In  the  presence  of  the  accused,  where 
he  had  an  opportunity  to  cross-examine  the 
witness,  was  properly  admitted  in  evidence. 

2.  At  the  trial  in  the  appellate  court,  the 
respondent  took  the  stand  and  testified  In  hte 
own  behalf.  Thereupon  the  state,  for  the 
purpose  of  affecting  the  credibility  of  the  re- 
spondent as  a  witness,  offered  the  records  of 
this  court,  which.  It  was  claimed,  showed  the 
respondent's  conviction  of  criminal  offenses 
upon  two  occasions.  The  record  offered  in 
each  case  contained  a  summary  of  the  Indict- 
ment  against  the  -^^^-^^^ 
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ments  as  to  the  apprehension  of  the  respond- 
ent, and  a  continuance  of  the  case,  and  con- 
cluded as  follows:  "And  now  at  this  term, 
the  respondent  is  set  at  the  bar  of  the  court, 
and  the  reading  of  the  Indictment  waived, 
and  the  respondent  says  that  he  Is  not  wil- 
ling to  contend  against  the  state.  Whereup- 
on, the  court  orders  and  sentences  that  the 
said  Daniel  H.  Herllhy  pay  a  fine  of  $100 
and  no  coats.  Fine  paid  April  18,  1904." 
These  records  were  admitted  In  evidence  for 
the  purpose  stated,  subject  to  the  respond- 
ent's exceptions.  The  contention  of  counsel 
for  the  respondent  is  that  the  records  do  not 
show  the  conviction  of  the  respondent,  be- 
cause there  was  no  adjudication  of  guilt  by 
tbe  court,  and  because  the  plea  was  that  of 
nolo  contendere,  rather  than  of  guilty. 

By  Rev.  St  c.  84,  §  119:  "No  person  is  In- 
competent to  testify  In  any  court  or  legal 
proceeding,  In  consequence  of  having  been 
convicted  of  an  offense;  but  such  conviction 
may  be  shown  to  affect  bis  credibility."  The 
question,  then.  Is:  What  must  the  record 
contain  in  order  to  make  It  admissible  for  the 
purpose  of  proving  the  conviction  of  a  wit- 
ness and  as  affecting  his  credibility?  This 
question  has  been  recently  settled  in  this 
state,  with  reference  t»  the  admissibility  of 
the  record  of  a  conviction,  for  this  precise 
purpose,  in  the  case  of  State  v.  Knowlea,  98 
Me.  429,  57  Atl.  588,  wherrfn  It  Is  said:  "It 
matters  not  whether  the  guilt  of  the  accused 
has  been  established  by  plea  or  by  verdict  of 
guilty.  When  no  Issue  either  of  law  or  of 
fact  remains  to  be  determined,  and  there  Is 
nothing  to  be  done  except  to  pass  sentence, 
the  respondent  has  been  convicted,  and  the 
record  of  that  conviction,  or  the  docliet  en- 
tries where  no  extended  record  has  been 
made,  are  admissible  against  blm  to  prove 
such  conviction." 

The  records  of  these  convictions  show  that 
there  was  no  issue  of  law  or  of  fact  to  be 
determined,  both  cases  were  ready  for  sen- 
tence, and  sentence  was  in  fact  Imposed  In 
both  cases.  Tbe  plea  of  nolo  contendere  Is 
an  implied  confession  of  the  offense  charged. 
The  Judgment  of  conviction  follows  that 
plea,  as  well  as  the  plea  of  guilty.  "And  It 
is  not  necessary  that  the  court  should  ad- 
Judge  that  the  party  was  guilty,  for  that  fol- 
lows by  necessary  legal  inference  from  the 
Implied  confession."  Commonwealth  v.  Hor- 
ton,  9  Pick.  (Mass.)  206.  "A  plea  of  nolo 
contendere,  when  accepted  by  the  court.  Is,  In 
its  effect  upon  the  case,  equivalent  to  a  plea 
of  guilty.  •  •  •  If  the  plea  Is  accepted, 
it  Is  not  necessary  or  proper  that  the  court 
should  adjudge  the  party  to  be  guilty,  for 
that  follows  as  a  legal  Inference  from  tbe 
Implied  confession."  Commonwealth  T.  In- 
gersoll,  145  Mass.  381,  14  N.  E.  449.  In  the 
case  of  State  v.  Knowles,  supra,  the  docket 
entries,  the  record  not  having  been  extended, 
did  not  show  an  adjudication  of  guilt  by 
the  court,  or  sentence,  each  case  having  been 
contained  for  sentence  but  these  docket  en- 


tries were  held  admissible  for  this  purpose. 

We  have  no  doubt  of  the  admissibility  of 
the  records  offered  and  admitted  in  the  case 
at  bar,  for  the  purpose  of  affecting  the  credi- 
bility of  the  respondent,  who  had  become  a 
witness  in  his  own  behalf. 

Exceptions  overruled. 


(101  Me.  S17) 
INHABITANTS  OF  PALMYRA  t.  WAVBR- 

LY  WOOLEN  CO. 

(Supreme  Judicial  Court  of  Maine.    Dec.  18^ 

1906.) 

Waters  "and  Wateb  Coubsks— Dams— Fkkbh- 

EXS—lNJCRiEa— Liability— BviDBNC*. 

This  is  an  action  originally  brought  for  the 
recovery  of  damages  for  the  loss  of  a  bridge 
erected  and  maintained  by  the  plaintiffs  across 
Sebasticoolc  river,  in  the  town  of  Palmyra,  al- 
leged to  have  been  destroyed  by  reason  of  a 
dam  built  by  the  defendant  across  the  river,  be- 
low the  bridge.  By  amendment  it  was  converted 
into  an  action  for  the  recovei7  of  the  money 
expended  in  erecting  a  new  bridge  to  take  the 
place  of  the  one  carried  away.  After  the  plain- 
tiffs liad  presented  all  their  evidence,  the  pre- 
siding justice  ordered  a  nonsuit,  to  which  the 
plaintiffs  excepted. 

The  case  has  once  been  before  the  law  court, 
and  is  reported  in  99  Me.  134,  58  Atl.  674.  In 
the  first  trial  the  plaintiffs  recovered  a  verdict, 
and  upon  motion  Dy  the  defendant  the  court 
set  the  verdict  aside.  The  ground  upon  which 
the  court  proceeded  in  concluding  to  set  the 
verdict  aside  was  that  the  freshet  which  carried 
the  bridge  away  was  very  unusual,  although 
not  unprecedented.  In  the  opinion  in  that  case 
the  court  said:  "In  freshet  in  1901,  the  water 
of  the  river  rose  suddenly  and  so  high  that  at 
the  bridge  it  reached  the  bottom  of  the  struc- 
ture, and  the  calces  of  ice  floating  down  struck 
the  bridge  and  threw  it  down  into  the  river. 
There  was  no  evidence  that  the  defendant  com- 
pany did  not  exercise  all  due  diligence  to  give 
tbe  freshet  free  vent  through  the  gates  and 
waste  ways  of  the  dam.  The  only  complaint 
was  that  the  dam  was  too  high.  *  •  •  The 
bridge  was  not  injured  by  the  highest  water  of 
any  freshet  for  a  decade.  The  freshet.  In  which 
it  was  carried  away  by  the  ice  brought  down 
by  the  current,  was  a  very  extraordinary  one, 
caused  by  unusually  heavy  rains  at  tbe  season 
of  melting  snows.  This  was  to  human  ken  a 
fortuitous  and  very  infrequent  combination  of 
powerful  natural  causes,  unusual  and  unexpect- 
ed. The  resulting  loss  must,  therefore,  remain 
where  it  fell." 

Held,  that  tbe  court  is  unable  to  discover  in 
the  testimony  in  tbe  second  trial  any  new  evi- 
dence which  sufficiently  changes  the  aspect  of 
the  case  with  reference  to  the  duty  of  the  de- 
fendant or  the  severity  of  the  freshet  which 
carried  away  the  bridge,  so  as  to  warrant  the 
court  in  sustaining  the  exceptions  to  the  ruling 
of  tbe  presiding  justice  ordering  a  nonsuit. 

See  58  AU.  674,  99  Me.  134. 

(OfBcial.) 

Exceptions  from  Supreme  Judicial  Ooort, 
Somerset  County. 

Action  by  tbe  Inhabitants  of  Palmyra 
against  the  Waverly  Woolen  Company.  Judg- 
ment of  nonsuit,  and  both  parties  except 
Plaintiffs'  exceptions  overruled. 

Action  on  the  case  originally  brought  for 
the  recovery  of  damages  for  the  loss  of  a 
bridge  erected  and  maintained  by  the  plain- 
tiffs across  the  Sebasticook  rivers |n^4^,^wn 
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of  Palmyra,  alleged  to  have  beoi  destroyed 
by  reason  of  a  dam  built  by  the  defoidant 
across  said  rlrer,  below  tbe  bridge.  By 
amendmeat  tbe  action  was  converted  Into  an 
action  for  the  recoveiy  of  money  expended 
by  tbe  plaintiffs  In  erecting  a  new  bridge  to 
take  tbe  place  of  the  one  carried  away.  To 
the  allowance  of  said  amendment  the  defend- 
ant  took  exceptions,  but  the  same  were  not 
considered  by  tbe  law  court.  At  the  conclu- 
sion of  the  plaintiffs'  evidence,  in  the  second 
trial,  the  presiding  justice  ordered  a  non- 
suit, and  thereupon  the  plaintiffs  took  excep- 
tions. 

This  case  bas  once  been  before  tbe  law 
court,  and  the  same  Is  rqwrted  In  99  Me. 
184,  68  Atl.  674. 

Argued  before  WISWELL,  a  J.,  and  EM- 
ERY, WHITEHOUSE,  SAVAGE,  PEABODT, 
and  SPEAR,  JJ. 

Forrest  Goodwhi,  for  plaintiffs.  Moore  & 
Anderson  and  Manson  &  Coolidge,  for  de- 
fendant 

SPEAB,  J.  This  Is  an  action  originally 
brought  for  the  recovery  of  damages  for  the 
loss  of  a  bridge  erected  and  maintained  Jby 
the  plaintiffs  across  Sebasticook  river,  in  the 
town  of  Palmyra,  alleged  to  have  been  de- 
stroyed by  reason  of  a  dam  built  by  the  de* 
fotdant  across  the  river,  below  the  bridge. 
By  amendment  it  was  converted  into  an  ac- 
tion for  the  recovery  of  the  money  expended 
in  erecting  a  new  bridge  to  take  the  place 
of  the  one  carried  away.  After  the  plaintiffs 
had  presented  all  their  evidence,  the  presid- 
ing Justice  ordered  a  nonsuit,  to  which  the 
plaintiffs  excepted.  To  the  allowance  of  the 
amendment  the  defendant  also  excepted. 
Therefore  the  case  comes  up  on  exceptions  by 
both  parties.  As  the  plaintiffs'  exceptions 
are  decisive  of  the  case,  we  need  not  consid- 
er those  of  the  defendant 

The  case  has  once  been  before  the  law  court, 
and  is  reported  in  99  Me.  134,  58  Atl.  674. 
In  the  first  trial  the  plaintiffs  recovered  a 
verdict  and  upon  motion  by  the  defendant, 
the  court  set  tbe  verdict  aside.  The  ground 
upon  which  the  court  proceeded  in  concluding 
to  set  the  verdict  aside  was  that  the  freshet 
which  carried  the  bridge  away  was  very  nn- 
ustial,  although  not  unprecedented.  Tbe  court 
«ay:  "In  the  freshet  in  1901,  the  water  of 
the  river  rose  suddenly,  and  so  high  that 
at  the  bridge  it  reached  the  bottom  of  tbe 
structure,  and  the  cakes  of  ice  floating  down 
struck  the  bridge  and  threw  It  down  Into  the 
river.  Th»e  was  no  evidence  that  the  de- 
fendant company  did  not  exercise  all  due  dil- 
igence to  give  tbe  freshet  free  vent  through 
the  gates  and  waste  ways  of  the  dam.  Tbe 
only  complaint  was  that  the  dam  was  too 
high."  Again,  they  say  upon  this  same  point: 
"The  bridge  was  not  injured  by  the  highest 
water  of  any  freshet  for  a  decade.  The 
freshet  in  which  It  was  carried  away  by  the 
Ice  brouglit  down  by  the  current  was  a  very 


extraordinary  one,  caused  by  unusually  heavy 
rains  at  the  season  of  melting  snows.  This 
was  to  human  ken  a  fortuitous  and  very  In- 
frequent combination  of  powerful  natural 
causes,  unusual  and  unexpected.  The  result- 
ing loss  must  therefore,  remain  where  it 
fell" 

If  this  was  a  correct  basis  for  setting  the 
first  verdict  aside,  we  are  unable  to  discover 
in  the  testimony  in  the  second  trial  any  new 
evidence  which  sufficiently  changes  the  aspect 
of  the  case,  with  reference  to  duty  of  the  de- 
fendant or  the  severity  of  the  freshet  which 
carried  away  the  bridge,  to  warrant  ns  in 
sustaining  the  exceptions  to  tbe  ruling  of 
tbe  justice  ordering  a  nonsuit 

The  plaintiffs,  however,  claim  that  they 
have  produced  such  new  and  material  evi- 
dence, both  upon  the  frequency  and  degree 
of  the  freshets  occurring  upon  this  river  pre- 
vious to  1901,  that  the  question  of  fact  wheth- 
er the  defendant  should  not  have  been  held 
to  anticipate  the  occurrence  of  just  such  a 
freshet  as  took  away  the  bridge,  and  to  have 
provided  measures  to  prevent  it  should  have 
been  submitted  to  the  Jury. 

Practically  all  the  new  evidence  that  bears 
upon  these  points  Is  obtained  from  witnesses 
who  lived  many  miles  below  the  locus  of  the 
bridge,  at  a  point  where  the  witnesses  them- 
selves admit  the  status  of  recurring  freshets 
may  be  Influenced  by  conditions  that  do  not 
6btain  at  all  at  tbe  locus  in  question.  Most 
of  these  witnesses  live  in  the  vicinity  of  Wins- 
low  and  Benton  and  have  observed  the  fresh- 
ets at  these  points  below  the  dam  at  Benton 
Falls  and  upon  the  course  of  the  Sebasticook 
river  almost  at  its  Junction  with  the  Kenne- 
bec. These  witnesses  admit  that  the  height 
of  the  freshets  at  WInslow  and  vicinity  may 
be  to  a  greater  or  less  degree  controlled  by 
the  condition  of  the  water  in  Kennebec  river. 
Consequently,  it  appears  that  the  height  of 
tbe  freshet  In  April,  1901,  upon  the  Sebasti- 
cook, near  the  Kennebec,  cannot  be  safely 
taken  as  a  criterion  from  which  to  determine 
the  nature  of  tbe  freshet  existing  at  Palmyra. 

It  may  be  said,  however,  that  the  testi- 
mony of  tbe  witnesses  from  the  vicinity  of 
WlnsIow  shows  that  the  freshet  at  this  point 
was  one  which.  If  not  unusual  and  unexpect- 
ed, so  excited  the  interest  of  the  town  of- 
ficers that  they  Initiated  preparations  for 
tbe  protection  and  safeguarding  of  their  prop- 
erty upon  the  river.  The  testimony  of  these 
witnesses,  or  one  of  them  at  least  also  es- 
tablishes the  fact  that  above  Benton  Falls  at 
one  time  an  ice  gorge  existed  occasioning  a 
rise  of  water  so  high  as  to  overflow  the  elec- 
tric road  and  intervales.  This  class  of  evi- 
dence. If  submitted  to  the  jury,  should  not 
have  the  effect  in  the  mind  of  the  court  if  it 
did  In  that  of  the  Jnry,  of  overcoming  the 
testimony  of  numerous  witnesses  who  lived 
In  the  vicinity  of,  and  many  In  close  proximi- 
ty to,  the  bridge  that  was  carried  away,  the 
exact  point  of  Inquiry,  whose  evidence  cer- 
tainly tends  to  show  that  the  freshet  at  thti 
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point,  taken  In  connection  with  floating  mass 
pf  Ice,  was,  under  the  rule  of  law  already 
laid  down  In  99  Me.  134,  58  Ati.  674,  un- 
precedented and  of  anch  character  that  the 
defendant  should  not  be  legally  held  to  have 
anticipated  Its  occurrence. 

It  Is  not  our  purpose  to  review  all  this  tes- 
timony. It  is  from  the  plalntUfs'  own  wit- 
nesses, and  we  think  a  fair  conclusion  from 
the  summary  of  all  of  It  brings  the  decision 
of  the  case  within  the  rule  above  stated. 
The  defendant  is  certainly  entitled  to  have 
Its  rights  tested  npon  Inferences  drawn  from 
the  plaintiffs'  witnesses,  who  had  the  best 
opportunity  to  know  and  the  intelligence  to 
comprehend  the  situation  and  conditi<H»  sur- 
rounding the  negligence  with  which  It  is 
charged. 

We  have  read  the  testimony  of  all  the 
witnesses,  and  we  find  that  Thomas  F. 
French  Is  a  good  representative  of  this  class. 
He  was  a  resident  of  Palmyra  and  lived 
about  60  rods  west  of  the  bridge  at  the  time 
of  the  freshet  His  testimony  satisfies  us 
that  the  freshet  of  April  10;  1901,  was  the 
highest  since  1887.  While  he  testifies  that 
he  has  seen  the  water  run  over  the  road  at 
the  ends  of  the  bridge  two  or  three  times, 
yet  he  says  it  would  not  come  within  a  foot 
or  15  Inches  of  the  bridge.  In  answer  to 
direct  questions,  he  says:  "Q.  The  highest 
water  you  ever  saw  at  the  bridge  was  when? 
A.  In  1901.  Q.  April?  A.  AprU;  yes,  sir." 
With  respect  to  the  height  of  the  water  in 
April,  1901,  this  witness  testified:  "Q.  And 
did  the  water  come  up  to  the  bridge?  A.  It 
did."  He  also  said  it  remained  there  for  a 
period  of  three  or  four  days.  He  further 
testifies  that  the  water  alone  did  not  take  the 
bridge  away,  and  would  not  have  done  so  if 
It  had  flowed  over  the  bridge  at  a  height  of 
five  feet,  but  that  a  large  fleld  of  Ice,  formed 
In  a  cove  like  the  one  he  and  others  were 
trying  to  fasten  to  prevent  them  from  escap- 
ing and  striking  the  bridge,  was  raised  and 
carried  by  an  extraordinary  height  of  water 
and  the  course  of  the  winds  into  the  chan- 
nel and  down  the  river  to  the  destruction  of 
the  bridge;  also  that  this  river  is  a  warm 
stream,  that  the  ice  melts  away,  and  the 
flowage  of  Ice  is  uncommon. 

J.  F.  Rand,  of  the  town  of  Palmyra,  an- 
other witness  who  had  opportunity  to  Imow, 
saya  that  In  this  freshet  of  1901  the  water 
was  the  bigbeat  be  ever  knew,  and  that 
It  was  the  "biggest  freshet"  he  had  ever 
seen.  While  other  witnesses  testify  to  the 
existence  of  very  high  water  at  several  times 
between  1887  and  1901,  we  are  unable  to  dis- 
cover that  the  testimony  of  any  one  of  them, 
when  fairly  analyzed  and  compared  with  the 
monuments  by  which  they  seek  to  determine 
tbe  height  of  the  water,  la  In  serious  conflict 
with  that  of  the  two  witnesses  above  quoted. 
They  speak  of  the  water  running  over  the 
road  at  tbe  ends  of  the  bridge;  bnt,  as  be- 
fore suggested,  when  the  height  of  the  water 
over  the  road  to  wtiich  they  testified  la  com- 


pared to  the  height  of  the  bridge^  It  wUl  be 
seen  that  at  these  times  the  water  was  con- 
siderably below  the  bottom  of  the  bridge^ 
while  at  this  time  It  was  almost  up  to  It, 
within  an  inch  or  two  of  It.  Under  certain 
conditions  a  six-Inch  rise  of  water  may 
change  an  ordinary  freshet  to  an  extraordi- 
nary and  damaging  one.  In  the  case  at  bar, 
we  are  Inclined  to  think  that  this  was  the 
case.  Mr.  French,  in  speaking  of  the  ice 
In  this  river,  says :  "There  never  is  any  lea 
comes  down  that  river.  It  is  a  warm  river, 
and  we  new  see  any  Ice  in  It  in  the  spring 
coming  down.  It  always  thaws  before  the  ioe 
breaks  up.  There  la  never  any  ice  any  way 
up  In  that  river,  for  it  thaws  out  and  comes 
down,  and  that  Is  all  we  see  In  the  river." 
In  speaking  of  the  flowage  of.  the  Ice,  this 
witness  says :  "We  wait  up  npon  this  piece 
of  ice  that  came  out  of  the  cove.  The  river 
was  clear;  but  there  was  a  cove  up  above 
there,  perhaps  an  acre  oc  two,  and  the  wind 
was  to  the  eastward  then;  but  we  went  xsp 
there  to  that  piece  of  Ice,  and  I  thought  I 
would  stick  down  poles  through  It  to  fasten 
it,  and  If  we  could  fasten  that  cake  of  Ice 
the  bridge  would  stay  where  It  was;  but 
the  wind  swung  around  Into  the  northwest 
and  took  this  on  the  Billy  Moore  and  Mike 
Dyer  place,  and  it  moved  that  out  into  the 
river,  while  we  were  np  on  the  right  of  the 
river  fastening  this  other  piece.  Q.  Was  that 
'a  large  cake  of  ice?  A.  It  was;  yes,  sir. 
Q.  And  thick?  A  It  was  some  12  or  15 
Inches  thick,  I  should  think." 

No  witness  in  the  case  testifies  to  any  pre- 
vious occasion  when  any  menace  or  injury  was 
threatened  to  structures  upon  this  river  from 
fields  of  fioatlng  ice.  We  think  that  the  com- 
bination of  tbe  elements  which  produced  tills 
floating  mass  of  ice  should  relieve  tbe  de- 
fendant from  the  charge  of  negligence  In  not 
anticipating  and  providing  against  it.  While 
they  should  be  held  as  a  matter  of  common 
knowledge  to  anticipate  and  forestall  the 
ordinary  or  even  the  unusual  flow  of  Ice,  in 
the  ordinary  or  evMi  the  unusual  freshets, 
yet  we  do  not  think  the  rule  of  law  govern- 
ing this  class  of  cases  required  them  to  antici- 
pate the  unprecedented  raising  and  loosening 
of  a  great  square  of  ice  and  its  passage 
down  the  river  in  one  solid  mass. 

The  case  falls  fairly  within  the  principles 
laid  down' in  China  v.  Southwlck  et  al.,  12 
M&  238.  The  two  cases  are  somewhat  simi- 
lar. In  both  cases  tbe  dam  was  legally  erect- 
ed and  maintained,  and  not  calculated  to 
cause  any  damage  to  the  plaintiffs'  bridge 
at  the  usual  and  ordinary  stages  of  the  water 
throughout  the  year,  Including  the  usual  re- 
curring, and  to  be  expected,  freshets  at  the 
dlfTerent  seasons  as  they  occurred  in  tbe 
series  of  years.  In  the  Southwlck  Case,  the 
loss  was  occasioned  by  great  rains  and  by  the 
violence  of  the  wind,  and  the  court  say  in 
this  case:  "If  the  dam  had  not  raised  the 
water  to  a  certain  height  the  rain  and  wind 
superadded  might  not  have  done  the  damage. 
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•  •  •  Their  coimectlon,  however,  wa» 
fortnltons,  and  resulted  from  the  extraordi- 
nary and  unusual  state  of  things."  So,  In 
the  case  at  bar,  while  the  dam  may  have  con- 
tributed to  the  causes  which  produced  the 
loss  of  the  bridge.  It  was  not,  however,  re- 
sponsible for  the  combination  of  wind,  water, 
and  ice  that  swept  It  away. 
Bzc^tiona  OTemiled. 


aOS  Me.  83S) 

THOMPSON  T. 


RICHMOND. 


(Sapreme  Judicial  Court  of  Maine.    Dec.  18, 
1906.) 

1.  Covenants  — AonoH  pob  Bbkaoh  — Who 
KAT  Bbino. 

When  land  conveyed  with  covenants  of  war- 
ranty haa  passed  by  subsequent  conveyances, 
with  like-  covenants  of  warranty,  through  the 
hands  of  various  covenantees,  the  last  cove- 
nantee or  assignee  in  whose  possession  the  land 
was  when  the  covenant  was  brolcen  can  alone 
sue  for  the  breach,  and  be  hag  a  right  of  action 
against  any  or  all  of  the  prior  warrantors.  No 
Intermediate  covenantee  can  sue  bis  covenantor 
until  he  himself  has  been  compelled  to  pay  dam- 
ages on  his  own  covenant. 

TEd.  Note.— For  cases  in  point.  Me  Cent.  Dig. 
VOL  14,  Covenants,  ||  78-82.] 

2.  Saiu-Oovbnantb  RuitNiiie  with  IiANd. 

General  covenants  of  warranty  in  a  deed  of 
land  are  prospective  and  run  with  the  estate, 
and  consegnently  vest  In  assignees  and  descend 
to  beiis.  But  covenants  of  seisin  and  those 
against  Incumbrances  are  personal  covenants  in 
pnesentl,  which  do  not  run  with  the  land  and 
are  not  assignable  by  the  general  law. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Covenants,  8i  59-64.] 

(Official.) 

Report  from  Sapreme  Judicial  Oonrt, 
Franklin  County. 

Action  by  Roscoe  H.  Thompson  against 
Frederick  S.  Richmond,  trustee.  Case  re- 
ported.   Judgment  for  jplalntlff. 

Action  of  covenant  broken  to  recover  dam- 
ages for  a  breach  of  the  covenant  against  In- 
cumbrances brought  by  the  original  covenan- 
tee against  the  original  covenantor  utter  con- 
veyance of  the  land  by  the  former.  The 
land  to  which  this  action  relates  is  situate  In 
the  town  of  Jay. 

Plea,  the  general  Issue,  and  a  brief  state- 
ment alleging  as  follows: 

"(1)  That  the  defendant  has  fulfilled,  per- 
formed, and  kept  all  and  singular  the  cove- 
nants, grants,  and  agreements  on  hia  part 
to  be  fulfilled  and  performed. 

"(2)  That  the  plaintUI  has  never  been  dis- 
turbed in  the  quiet  enjoyment  of  the  prem- 
ises described  In  his  said  declaration,  or  in 
his  right  to  use  said  premises  according  to 
the  tme  intent  and  meaning  of  said  grant. 

"(8)  That  at  the  time  of  the  commence- 
ment of  the  plalntifTs  said  action  be  had  no 
right,  title,  or  interest  In  and  to  the  prem- 
ises described  In  bis  said  declaration." 

This  action  came  on  for  trial  at  the  May 
term,  1900,  of  tbe  Supreme  Judicial  Court, 


Franklin  county.  An  agreed  statement  of 
facts  was  filed  and  the  case  was  withdrawn 
from  the  Jury  and  reported  to  the  law  court, 
with  the  stipulation  that  the  law  court  should 
"render  Judgment  In  accordance  with  the 
law  and  the  facts  of  the  case." 

All  the  material  facts  are  stated  In  the 
opinion. 

Argued  before  WHITEHOUSB,  SAVAGB, 
POWERS,  PEAB0O7,  and  SPEAB,  JJ. 

B.  E.  Richards  and  R.  H.  Thompson,  for 
plaintiff.    Joseph  G.  Holman,  for  defendant 

WHITEHOnSE,  J.  This  is  an  action  of 
covenant  broken  to  recover  damages  for  a 
breach  of  the  covenant  against  incumbrances 
brought  by  the  original  covenantee  against 
the  original  covenantor  after  conveyance  of 
the  lend  by  the  former. 

December  26,  1887,  the  defendant,  Rich- 
mond, conveyed  the  premises  In  question  to 
the  plaintiff,  Thompson,  by  warranty  deed 
containing  the  usual  covenant  against  in- 
cumbrances. At  that  time  the  premises  were 
subject  to  a  mortgage  given  by  the  defend- 
ant to  Adeline  B.  Crafts,  dated  May  20,  1S82. 

June  27,  1901,  the  plaintiff  conveyed  the 
premises  t)y  warranty  deed  to  Helen  C. 
Thompson,  who,  in  like  manner,  by  warran- 
ty deed  of  November  20,  1895,  conveyed  to 
Augusta  M.  Bean.  The  latter  by  warranty 
deed  of  June  21,  1897,  conveyed  the  prem- 
ises to  Israel  Bean,  who  died  Intestate  in 
May,  1905,  leaving  two  aons,  George  H.  and 
Perley  Bean,  to  whom  the  title  descended  and 
who  now  have  title  and  possession.  Tbey 
had  no  notice  of  the  incumbrance  on  the 
premises  until  after  the  commencement  of 
this  action. 

The  mortgage  oonstltatUig  the  Incnmbranea 
was  foreclosed  and  by  assignment  came  to 
Herbert  C.  Whittemore  July  28,  1898.  Whit- 
temore  quitclaimed  bis  interest  in  the  prem- 
ises to  the  plaintiff,  Thompson,  by  deed  dat- 
ed December  1,  1904,  for  which  it  la  claimed 
the  plaintiff  gave  him  a  note  for  $250. 

December  26,  1887,  the  defendant,  Rich- 
mond, conveyed  to  Alvln  Record  the  real  es- 
tate covered  by  the  Crafts  mortgage  given 
by  him  excepting  the  lot  in  question  whlcb 
he  had  previously  conveyed  to  the  plaintiff, 
Thompson.  By  this  deed  Richmond  conveys 
the  land  to  Record  subject  to  the  Crafts 
mortgage^  bat,  In  the  language  of  the  agreed 
statemmt,  "Richmond  says  that  Record  was 
to  pay  the  Crafts  mortgage  as  a  part  of  the 
consideration  of  the  deed  to  Record."  The 
following  statement  also  appears  among  the 
facta  reported:  "Roscoe  H.  Th<Mnpson  says 
that  he  gave  his  note  for  $250  to  Herbert  C. 
Whittemore  for  the  quitclaim  deed  of  the 
premises  at  the  time  of  the  owveyance  to  him 
of  December  1,  1904." 
'  The  plaintiff,  Tttompson,  has  never  been 
sued  on  his  covenants  In  his  deed  of  the  prem- 
ises to  Helen  C.  Thompson,  nor  was  he  ever 
threatened  wltb  suit  or  claim  on  aocooot  oC 
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such  covenants  by  any  person  except  Wblt- 
temore. 

The  plaintiff  was  first  notified  of  tbe  in- 
cumbrance in  question  on  tbe  real  estate  de- 
scribed in  tbe  writ,  by  11.  C.  Whlttemore,  a 
few  weelcs  before  the  date  of  tbe  writ  and 
payment  demanded.  Tbe  defendant  refused 
to  do  anything  to  satisfy  Whlttemore  before 
the  .plaintiff  made  the  settlement  with  him. 
It  la  agreed  that  tbe  sum  paid  is  a  fair  and 
reasonable  amount  to  free  the  real  estate 
from  the  incumbrance  named. 

Tbe  case  is  reported  to  the  law  court  npoo 
an  agreed  statement  of  facts. 

When  land  conveyed  with  covmants  of 
warranty  has  passed  by  subsequent  convey- 
ances, with  like  covenants  of  warranty, 
through  tbe  hands  of  various  covenantees,  the 
last  covenantee  or  assignee  In  whose  posses- 
sion the  land  was  when  the  covenant  was 
broken  can  alone  sue  for  the  breach,  and  be 
has  a  right  of  action  against  any  and  all 
of  the  prior  warrantors.  No  intermediate 
covenantee  can  sue  bis  covenantor  until  he 
himself  has  been  compelled  to  pay  damages 
on  his  own  covenant.  2  Chitty  on  Oont.  138S ; 
Crooker  v.  Jewell,  29  Me.  527. 

General  covenants  of  warranty  In  a  deed 
of  land  are  prospective  and  run  with  the 
estate,  and  consequently  vest  in  assignees  and 
•descend  to  heirs;  but  covenants  of  seisin 
and  those  against  incumbrances  are  personal 
covenants  In  prsesentl,  which  do  not  run 
"With  the  land,  and  are  not  assignable  by 
'the  general  law.  Allen  v.  Little,  36  Me.  170. 
l%e  provisions  of  section  30,  c.  84,  Rev.  St, 
only  authorize  the  assignee  of  a  grantee  to 
maintain  an  action  for  the  breach  of  such 
covenants  after  eviction  by  an  older  and  bet- 
ter title,  and  are  therefore  not  applicable  to 
the  case  at  bar  where  there  bas  been  no  evic- 
tion of  the  ownai9  of  the  premises  In  ques- 
tion. 

In  the  Intermediate  conveyances  from  the 
plaintiff  to  tbe  Beans,  who  are  the  present 
owners,  the  deeds  have  all  contained  cove- 
nants of  warranty.  If  the  present  owners, 
who  are  in  possession  of  the  estate,  had  been 
evicted  by  tbe  enforcement  of  Whittemore's 
mortgage  claim,  they  could  have  availed 
themselves  of  the  covenants  in  the  deeds  of 
the  prior  warrantors,  and  thus  the  defend- 
ant, Richmond,  the  first  covenantor,  might 
Ultimately  have  been  vouched  In  to  defend. 

It  appears,  however,  that  the  Beans,  the 
present  owners,  have  never  been  disturbed 
hi  tbeir  quiet  possession  of  the  premises  by 
any  one  claiming  any  right  or  title  thereto 
by  Tlrtoe  of  the  Crafts  mortgage,  and  never 
kn«w  there  was  such  a  mortgage  nntil  the 
commencement  of  this  salt.  It  further  ap- 
pears that  the  plaintiff  has  never  t)een  sued 
on  bis  covenants  in  his  deed  of  the  premises 
to  Helen  C.  Thompson,  and  was  never  threat- 
ened with  any  suit  or  dalm  on  acconnt  of 
such  covenants  by  any  person,  except  Whlt- 
tesnore. 

>  Aecordbic  to  the  agreed  statement  of  facta 


reported,  the  plaintiff  lliompson  "aajif  that 
he  gave  his  note  for  $250  to  Whittemore  for 
the  quitclaim  deed  of  the  premises  in  1904. 
If  this  statement  ascribed  to  Thompson  la 
presented  for  the  consideration  of  the  court 
as  one  of  the  "facts  agreed"  by  the  p^irties, 
it  must  be  assumed  that  the  plaintiff  paid 
$250  to  purchase  the  outstanding  title  from 
Whittemore.  But  prior  to  his  conveyance  of 
all  his  interest  In  the  estate  to  Helen  C. 
Thompson,  by  deed  with  covenants  of  war- 
ranty, the  plaintiff  had  sustained  no  damage 
on  account  of  the  Crafts  mortgage;  and  aft- 
w  a  grantee  of  land  has  conveyed  his  estate 
he  can  maintain  no  suit  npon  such  covenants 
unless  prior  to  his  conv^ance  he  had  been 
damnified.  Allen  t.  Little^  86  Me.  170 ;  Grif- 
fin V.  Fairbrother,  10  Me.  91.  A  covenantee 
who  has  conveyed  his  estate  to  a  second  gran- 
tee with  warranty  cannot  maintain  an  action 
against  bis  covenantor  for  a  breach  of  the 
warranty  subsequently  occurring,  unless  he  Is 
compelled  to  pay  damages  upon  his  own  cove- 
nant of  warranty,  so  that  the  first  covenan- 
tor may  not  be  liable  to  be  twice  charged. 
Wheeler  v.  Sohier,  3  Cush.  (Mass.)  219.  Prior 
to  his  purchase  of  the  outstanding  interest 
claimed  by  Whittemore  the  plaintiff  bad  not 
suffered  any  damage,  and  might  never  have 
sustained  any.  His  voluntary  act  In  purchas- 
ing the  outstanding  title  without  the  request 
or  the  consent  of  the  present  owner  of  the 
estate  does  not  entitle  him  to  recover  in  this 
suit  the  amount  thus  expended.  But,  as  ibere 
was  a  breach  of  the  covenant  against  Incum- 
brances at  the  time  the  plaintiff  received  his 
deed  from  the  defendant,  he  Is  entitled, to 
recover  nominal  damages  in  this  action. 
.    Judgment  for  plaintiff  for  |1. 


(in  Ma.  IW) 


8TATB  V.  MORIN. 


(Supreme  Judicial  Coart  of  Maine.   Dee.  18, 
1906.) 

Ihtoxicatino  Liquors— Maii«taihino  Nui- 
sance—EviDENOs—CitrrED  States  License. 
Tbe  defendant  was  tried  upon  an  indict- 
ment charging  him  with  keeping  and  maintain- 
ing a  iiouor  nuisance.  The  state  proved  that 
during  Uie  period  covered  by  the  indictment 
the  defendant  had  paid  a  United  States  special 
tax  as  a  retail  liquor  dealer.  The  defendant 
offered  to  show  the  drcamstances  in  relation 
to  hia  taking  out  this  license,  and  why  the  tax 
had  been  paid  by  him,  which  evidence  was  ex- 
cluded. The  fact  of  the  payment  of  this  special 
tax  is  equivalent  to  an  admission  claimed  to 
have  l>een '  made ;  but  it  Is  always  competent, 
not  only  to  deny  the  fact  of  an  admission,  but, 
as  well,  to  explain  its  significance  by  showing 
other  facts  which  may  have  that  effect.  'The 
real  question  as  to  the  Importance  and  weight 
of  the  fact  of  the  payment  of  this  tax  is  as  to 
the  intent  of  the  person  wtio  made  the  pay- 
ment at  the  time,  and,  whenever  the  intent  ai 
a  person  Is  relevant  to  the  issue,  that  person 
may  testify  as  to  what  his  intention  was,  al- 
though the  value  of  such  testimony  is  always  for 
the  jary.  Held,  that  the  defendant  was  entitled 
to  make  an  explanation  of  the  fact  relied  npon 
by  the  state,  and  to  have  the  Jury  consider  it 
in  connection  "with  that  fact. 
{Official^ 
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Exceptions  from  Supreme  Judicial  Oourt; 
York  County. 

John  B.  Morin  was  convicted  of  keeping 
and  maintaining  a  liquor  nuisance,  and  ex- 
cepts.   Exceptions  sustained. 

The  state  proved  that  in  January,  1905, 
during  the  period  covered  by  the  indictment, 
the  defendant  paid  a  United  States  special 
tax  as  a  retail  liquor  dealer.  See  Rev.  St. 
c.  29,  S  49.  The  defendant  then  "offered  to 
explain  why  and  how  be  came  to  pay  the 
tax,"  which  evidence  was  excluded  by  the 
presiding  Justice.  To  this  ruling  the  defend- 
ant took  exceptions. 

Argued  before  WISWBLL,  O.  J.,  and 
EMERY,  WHITBHOUSK,  SAVAGE,  and 
SPEAR,  JJ. 

George  L.  Emery,  Co.  Atty.,  for  the  State. 
George  P.  &  Xeroy  Haley  and  John  P.  Deer- 
ing,  for  defendant 

WISWELL,  C.  J.  The  defendant  was 
tried  upon  an  indictment  charging  him  with 
maintaining  a  liquor  nuisance  between  July 
1,  1904,  and  the  day  of  the  finding  of  the 
Indictment,  at  the  May  term,  1905,  of  the 
court  The  state  proved  that  In  January, 
1905,  during  the  period  covered  by  the  In- 
dictment, the  defendant  paid  a  United  States 
special  tax  as  a  retail  liquor  dealer.  There- 
upon counsel  for  the  defendant  sought  by 
various  questions  asked  of  the  defendant  to 
show  the  circumstances  in  relation  to  his 
taking  out  this  license,  and  why  the  tax 
had  been  paid  by  him;  one  question  being: 
"Why  did  yon  pay  this  special  tax?"  The 
question  and  others  of  a  similar  character 
asked  for  the  same  general  purpose  were  ex- 
cluded.   We  think  that  this  was  erroneous. 

It  Is  provided  by  one  of  the  clauses  of  the 
Revised  Statutes  (chapter  29,  {  49)  that  "the 
payment  of  the  United  States  special  tax  as 
a  liquor  seller  •  •  •  shall  be  held  to  be 
prima  fade  evidence  that  the  person  or  per- 
sons paying  said  tax,  •  •  *  are  common 
sellers  of  Intoxicating  liquors,  and  the  prem- 
ises so  kept  by  them  common  nuisances." 
This  provision  was  construed  In  State  v.  In- 
toxicating Liquors,  80  Me.  67,  wherein  It 
was  declared  by  the  court  that  the  meaning 
of  this  clause  was  that  "such  evidence  Is 
competent  and  sufficient  to  satisfy  a  Jury 
in  finding  the  defendant  guilty,  provided  it 
does.  In  fact,  satisfy  them  of  his  guilt  be- 
yond a  reasonable  doubt,  and  not  otherwise." 
This  was  affirmed  In  State  v.  O'ConneU,  82 
Me.  30,  19  Atl.  86. 

That  is,  the  weight  to  be  given  to  the  fact 
of  the  payment  of  this  special  tax,  upon  the 
question  of  the  guilt  of  the  person  paying 
fbe  tax.  Is  entirely  for  the  Jury.  The  process 
Of  reasoning,  by  which  guilt  may  be  infer- 
red from  this  fact  is  that  it  is  probable,  or. 
at  least  more  probable  than  otherwise,  that 
a  person  would  not  pay  a  tax  as  a  liquor 
dealer  unless  he  intended  to  engage  In  that 
business,  and  that  consequently  it  la  a  prop- 


er Inference  by  Induction  from  tbe  t&ct  of 
such  payment  that  he  is  oigaged  In  such 
business.  But  it  Is  not  Impossible  that  the 
fact  of  the  payment  of  this  tax  may  be  con- 
sistent with  some  other  hypothesis.  For 
Instance,  suppose  a  duly  appointed  liquor 
agent  should  be  Informed  by  an  official  con- 
nected with  the  internal  revenue  department 
of  the  United  States  that  it  was  necessary 
for  him  as  a  liquor  agent  to  pay  this  special 
tax,  and,  believing  that  this  was  necessary, 
and  solely  for  the  purpose  of  complying 
with  the  requirements  of  the  United  States 
laws,  he  pays  the  special  tax,  would  it  not 
be  admissible  for  him  to  explain  the  ciircum- 
stances  of  the  payment  and  the  reasons  why 
he  made  the  payment?  It  Is  equally  true 
that  the  payment  of  the  tax  may  be  consist- 
ent with  some  other  hypothesis  besides  that 
of  an  Intention  to  engage  In  the  business  of 
unlawfully  selling  liquor. 

As  said  by  Prof.  Wigmore  In  his  work  on 
Evidence  (volume  1,  i  31):  "The  peculiar 
danger,  then,  of  Inductive  proof,  Is  that  there 
may  be  other  explanations  than  the  desired 
one  for  the  fact  taken  as  the  basis  of  proof." 
For  this  reason,  whenever  a  fact  is  relied 
upon  as  tending  to  prove  a  proposition.  It 
must  be  competent  and  proper  to  offer  an 
explanati(»i  of  that  fact  for  the  purpose  ot 
showing  that,  whatever  Inference  may  be 
ordinarily  drawn  therefrom,  that  the  fact 
relied  upon  Is  consistent  with  some  other 
hypothesis,  or  to  show,  by  tbe  explanation 
offered,  that  the  probable  Inference,  or  tbe 
Inference  desired  to  be  drawn  from  tbe  fact 
Is  not  the  true  one.  "On  the  general  logical 
principle  of  explanation,  the  opponent  may 
always  Introduce  sudh  facts  as  serve  to  ex- 
plain away  on  some  other  hypothesis  tbe 
apparent  significance  of  the  fraudulent  con- 
duct" Wigmore  on  Evidence,  §  281.  The 
rule  is,  of  course  the  same  when  the  explana- 
tion offered  is  to  explain  away  on  some  oth- 
er hypothesis  the  apparent  significance  of 
some  fact  relied  upon. 

The  fact  of  the  payment  of  this  special 
tax  is  equivalent  to  an  admission  claimed  to 
have  been  made.  But  It  Is  always  com- 
petent not  only  to  deny  the  fact  of  the  ad- 
mission, but,  as  well,  to  explain  its  signif- 
icance by  showing  other  facts  which  may 
have  that  effect  The  real  question  as  to 
the  Importance  and  weight  of  the  fact  of  tbe 
payment  of  this  tax  is  as  to  the  Intent  of 
the  person  who  made  the  payment  at  the 
time.  It  is  well  settled  that,  whenever,  the 
Intent  of  a  person  is  relevant  to  the  issue, 
that  person  may  testify  as  to  what  his  In- 
tention was.  The  value  of  such  testimony  Is, 
of  course,  always  for  the  Jury.  The  ex- 
planation offered  In  any  case  may  be  value- 
less and  unsatisfactory,  but  the  defendant 
In  this  case  was  entitled  to  make  an  explana- 
tion of  the  fact  relied  upon  by  the  state, 
and  to  have  the  Jury  consider,  it  in  connec- 
tion with  that  fact  ,      f^t^^rsir> 

Exceptions  sustained.  "^^^  by  VjVJOv  It. 
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(a  R.  I.  tie) 

GATJTIBRI  ▼.  HOMANO. 

(SupTcme   Court  of  Rhode   I<Iand.    April   16, 
1906.) 

1.  PUSADINa  —  Akkndkkivt  —  Declabatioh— 
Tuas  or  AifENDUENr— Tbe8pa.ss. 

A  defect  in  a  declaration  in  an  actioii  of 
trespaw  consisting  of  the  omission  of  the  words 
"ri  et  armis"  may  be  cored  by  amendment  at 
any  stage  of  the  case. 

[Ed.  Note.— For  cases  in  point,  see  Gent.  Die 
▼<ri.  39,  Pleading,  {{  653-^75.] 

2.  TBIAI/— EXCTPTIOHS  TO  TKflTIMOHT— WAIT- 
KB. 

A  party's  exceptions  to  the  introduction  of 
testimony  are  waived  by  subsequent  cross-ex- 
amination on  the  same  subjects. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
ToL  48,  Trial,  fi  ISl,  074.  975.] 

Action  by  John  a  Oautlerl  against  Frank 
Romano.  Judgment  for  plaintiff,  and  de- 
fendant petitions  for  new  trial.  Petition  de- 
nied, and  cause  remitted  for  Judgment  on  the 
Terdlct  ' 

Page  &  Page  &  Cashing,  for  plaintiff. 
John  C.  Qnlnn,  for  defendant. 

PBR  CURIAM.  The  motion  in  arrest  of 
judgment  must  be  denied.  The  defect  in  the 
declaration  Is  the  omission  of  the  -words  "vi 
et  armis,"  which  may  be  cnred  by  amendment 
at  any  stage  of  the  case.  Barlow  ▼.  TIemey, 
26  R.  I.  667,  69  Ati.  980.  The  defendant's 
exceptions  to  the  introduction  of  testimony 
were  all  waived  by  subeeqnoit  cross-exam- 
ination upon  the  same  subjects.  'Hie  greater 
part  of  the  testimony  was  superfluous,  and 
much  of  it  Impertinent  Both  parties  seem 
to  have  endeavored  to  waste  as  much  time 
as  the  conrt  would  pen&It,  and  extraordtnaty 
latitude  was  allowed.  We  find  the  verdict 
fairly  supported  by  the  evidence,  and  the 
amount  of  the  verdict  ia  not  grossly  exces- 
sive. 

The  petition  for  a  new  trial  Is  denied,  and 
the  cause  is  remitted  to  the  Superior  Court 
for  judgment  on  the  verdict. 


(OTPa.  SM) 

PRBSBTTBRIAN  CHURCH. v.  PHIIiADBL- 
PHIA,  B.  &  T.  ST.  BY.  CO. 

(Supreme  Conrt  of  Pennsylvania.    April  1, 1907.) 

AppiAir— Revisw— QuKsnows  or  Faoi>— Vbk- 
TTC— Applioatior  vob  Charob— Disosktior 
or  CouBT. 

It  is  a  question  of  fact  to  be  determined 
by  the  trial  court  whether  an  application  for 
change  of  venue,  under  Act  March  30,  1875 
(P.  U  sin  I  1,  par.  5,  on  the  ground  that  a 
lam  number  «C  uibabitanta  in  the  county  have 
an  Interest  in  the  question  Involved  adverse  to 
the  applicant  Justifies  a  change. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
voL  3,  Appeal  and  Error.  |  8836.] 

Appeal  from  Conrt  of  Common  Pleas,  Backs 
Connty. 

Action  by  the  Presbyterian  Church  at  Bris- 
tol against  the  Philadelphia,  Bristol  &  Tren- 
ton Street  Railway  Company.   From  an  order 


refusing  a  change  of  renm,  defendant  ap- 
peals.   Affirmed. 

Argued  before  MITCHELL,  O.  J.,  and 
FELL,  MESTREZAT.  POTTER,  and  ELKIN, 
JJ. 

George  Qnlntard  Horwltz,  Howard  L  James, 
and  Layton  M.  Schoch.  for  appellant  Yerkea, 
Ross  &  Ross  and  John  (X  Stuckert,  for  ath 
pellee. 

PER  OUBIAM.  An  appltcatlcm  for  ■ 
change  of  venue  under  paragraph  6  of  section 
1  of  the  Act  of  March  30,  1876  (P.  L.  35), 
on  the  ground  that  "a  large  number  of  In- 
habitants of  the  county  ta  which  the  cause 
Is  pending  have  an  Intwest  In  the  question 
Involved  therein,  adverse  to  the  applicant," 
raises  a  question  of  fact  for  the  decision  of 
the  Judge.  Bverson  ▼.  Snn  Co.,  215  Pa.  231, 
64  Atl.  365.  What  Is  a  large  number  of  In- 
habitants Is  a  relative  question  depending  on 
the  circumstances.  A  few  hundred  might  be 
a  large  number  in  some  oxnmunltles,  while 
as  many  thousands  might  not  be  In  othersi 
So,  In  regard  to  the  Interest  which  Is  aver- 
red  to  be  adverse  to  the  petitioner  In  the 
application.  Its  intensity.  Its  particular  or 
general  character,  its  difTusIon  throughout 
the  county,  or  confinement  to  one  or  more 
localities,  are  all  elements  bearing  cm  Its 
reaching  the  requirements  of  the  statntei. 
All  of  them,  both  as  to  number  and  interest, 
are  addressed  to  the  Judicial  discretion  of  the 
Judge.  In  the  present  case  the  learned  Judge 
below  went  fully  and  carefully  Into  the  In- 
quiry. It  would  not  be  desirable  to  incumber 
the  r^>ort  with  the  details,  but  the  result 
may  be  summed  up  substantially  In  his  find- 
ing that  the  Interest  In  the  matter  In  Its 
widest  aspect  was  confined  to  a  portion  of 
the  borough  of  Bristol,  and  the  population  of 
the  borough  Is  less  than  one-tenth  that  of 
the  county.  He  was,  therefore,  "quite  satl» 
fled  that  there  will  be  no  difficulty  in  obtain- 
ing a  disinterested  and  Impartial  Jury.  Jurors 
who  have  never  even  heard  of  the  case." 
With  his  local  knowledge  of  the  places  and 
the  people,  the  Judge's  opinion  is  much  more 
likely  to  be  correct  than  ours  could  be,  and 
we  certainly  have  not  been  shown  any  reasoB 
to  Interfere  with  it 
Order  affirmed. 


(217  Pa.  4» 
COMMONWBAI/IH  ex  rel.  PRICE  r.  GAB- 
VET. 

(Supreme    Conrt   of    Pennsylvania.     April    L 
1007.) 

Municipai,  OoKPosATtons— Cut  Tbbasttbxb 

—Election. 

Wher;  four  members  of  a  borough  council, 
before  any  organization  is  effected,  and  while 
the  other  four  members  of  the  council  are  in 
the  same  room,  go  tiirough  the  form  of  election 
for  a  borough  treaanrer,  the  person  so  elected 
has  no  title  to  the  office. 

[Rd.  Note.— For  cases  in  point  see  Cent  Dig, 
vol  36,  Municipal  Corporation^  i  SOlJQip.  . 
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COMMONWEALTH  ▼.  DENSTBN. 


6S3 


Appeal  ftom  Oonrt  of  Common  Pleas,  Lack- 
awanna County. 

Action  by  the  commonwealth,  on  the  re- 
lation of  I.  F.  Price,  against  M.  J.  Garv^. 
Judgment  tor  defendant,  and  plaintUt  ap> 
peals.    Affirmed. 

Argued  before  FELL,  BROWN,  MBSTRB- 
ZAT,  POTTBJR.  and  STBWABT,  JJ. 

A.  A.  Vosburg  and  0.  W.  Dawson,  for  ai^ 
pellant    John  H.  B<nmer,  for  appellee. 

PER  CURIAM.  This  case  waa  tried  In  the 
common  pleas  with  the  case  of  another 
claimant  to  the  (^ce  of  treasurer  of  the 
borough  of  Mooelc.  In  the  opinion  filed  In 
that  case,  but  covering  both  cases,  it  was  said 
in  relation  to  the  relator  in  this:  "Aa  far 
as  Mr.  Price's  claim  is  concerned,  it  is  suffl- 
cleat  to  say  that  he  never  was  elected  by 
either  a  de  Jure  or  a  de  facto  borough  coun- 
cil. He  does  not  claim  by  virtue  of  his  elec- 
tion at  the  meeting  of  the  so-called  Price  coun- 
cil held  on  March  6, 1906,  but  claims  under  an 
election  held  on  July  2, 1906.  As  we  have  stat- 
ed in  our  seventh  finding  of  fact,  there  was  no 
valid  meetlhg  held  on  that  date  at  which  he 
was  elected.  Only  four  members  of  the  coun- 
cil participated  In  any  degree  In  any  pro- 
ceedings of  the  meeting  In  which  he  was 
chosoi,  vis.,  Anthony,  Woodbine,  Broadbead, 
and  ScEuyter.  Bbe^an,  Moran,  Cotter,  and 
Dedcer,  IJie  other  four  legal  members  of  the 
oonncil,  to(A  no  part  in  It  whatever.  Th^ 
were  not  even-presoit  at  the  meeting,  legally 
speaking,  but  were  merely  physically  present 
In  the  same  room  while  part  of  it  was  being 
held.  They  were,  under  the  uncontradicted 
evidence,  engaged  In  holding  a  council  meet- 
ing with  Bander8(m  and  one  Martin  present 
and  participating  whoi  the  other  four  coun- 
dlmen  came  into  the  hall  and  attempted  to 
take  charge  and  effect  an  organization,  by 
counting  them  as  present,  and  thus  getting  a 
quortmi.  They  immediately  adjourned  and 
left  the  hall  when  the  members  of  the  Price 
council  b^gan  to  hold  a  meeting.  The  situa- 
tion of  attain  during  the  first  few  moments 
was  that  both  parties  were  trying  to  do  busi- 
ness at  the  same  time.  Under  such  dr- 
cnmstances,  there  was  no  warrant  or  an- 
fiorlty  of  law  to  note  the  presence  of  Shee- 
han  and  his  associates  at  the  alleged  meet- 
ing of  council  which  elected  Mr.  Price  as 
treasurer.  It  was  an  undignified  scramble 
to  effect  an  otganlzatlon,  but  It  was  not  suc- 
cessful." 

For  the  reasons  stated  in  the  opinion  of  the 
learned  Judge  of  the  common  pleas,  the  de- 
cree Is  affirmed,  at  the  cost  of  the  appellant 
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COMMONWEAI/TH  v.  DENSTHW. 
(Supreme  Court  of  Pennsylvania.    April  1, 1907.) 
1.  PhTSIOIARS     ARD     SintOEOKS— Pbacxioiro 

WrrHotrr  IiIcknsz. 

Under  Act  May  18,  1893  (P.  L.  94),  pro- 
hibiting   the  practice   lit   medicine   without  a 


license,  and  providing  that  lerlstratlon  nnder 
Act  Jnne  8,  1881  (P.  L.  72),  in  order  to  be  a 
sufficient  warrant  to  practice  medicine,  shall 
be  made  prior  to  March  1,  1894,  registration  as 
a  physidan  after  March  1st  was  no  defense. 

Z    BAMB— CONSTITUTIONAI,  LAW. 

Act  May  18,  1893  (P.  L.  84),  providing  for 
the  licensing  of  physiciana  and  surgeons,  vio- 
lates neither  the  federal  nor  the  state  Constitu- 
tions. 

[Ed. 'Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  88,  Physicians  and  Surgeons,  f  2.] 

Appeal  from  Court  of  Quarter  Sessions, 
Lackawanna  County. 

Joseph  0.  Densten  was  convicted  of  prac- 
ticing medtdne  without  a  license,  and,  from 
a  Judgment  of  the  Superior  Court  affirming 
a  conviction,  he  appeals.    Affirmed. 

The  following  Is  the  opinion  of  Orlady, 
J.,  In  the  court  below :  "The  defendant  was 
tried  and  convicted  of  'entering  upon  the 
practice  of  medicine  and  surgery  and  prac- 
tice of  the  same  without  having  obtained 
from  the  medical  council  of  Penn^lvanla  a 
license  to  practice  medicine  and  surgery,'  In 
violation  of  the  requirements  of  Act  May  18, 
1893  (P.  L.  94).  The  facts  were  undisputed 
and  the  court  assumed  the  duty  of  instructing 
the  Jury  that  the  defendant  should  be  found 
guilty  on  the  second  count  In  the  indictment, 
and  not  guilty  on  the  first  and  third  ones. 
The  whole  question  was  reviewed  on  a  motion 
in  arrest  of  Judgment,  which  was  refused, 
and  on  a  rule  for  a  new  trial,  which  was  dis- 
charged. "Fbe  defendant  admitted  that  he 
was  engaged  in  the  pra<^ce  of  medicine,  as 
charged,  and  did  not  pretend  to  have  ever  ob- 
tained any  certificate  or  license  to  do  so  from 
the  state  authoritlas:  his  sole  defense  being 
that  he  was  within  the  exceptions  enumerat- 
ed In  the  act  of  1893,  In  that  he  had  register- 
ed nnder  the  provisions  of  the  act  of  Jun6  8, 
1881,  at  Montrose,  Susquehanna  county,  Pa., 
On  September  24,  1897,  and  that  he  had  been 
continuously  practicing  medicine  since  1868, 
under  a  certificate  of  soffldency  given  to  him 
by  his  preceptor  which  qoallfied  him,  under 
the  law  as  it  was  then  declared,  to  engage 
In  the  practice  of  that  profession.  It  was 
contended  that  being  thus  qualified  the  sub- 
sequent legislation  on  the  subject  by  Acts 
March  24, 1877  (P.  L.  42),  the  registration  act 
of  June  8, 1881  (P.  U  72),  and  the  registration 
and  license  or  cortlflcate  inrovislons  of  the  act 
of  1893  did  not  apply  to  him.  The  registra- 
tion in  Susquehanna  cotmty  in  1897  was  of 
no  avail,  Inasmnch  as  thiB  act  of  188ft  special- 
ly provides,  in  the  fifteenth  section,  that  such 
registration  undw  the  acts  of  1881,  to  be  a 
sufficient  warrant  to  practice  medicine  and 
surgery,  shall  be  made  prior  to  March  1,  1894. 
Registration  after  that  date  was  outside  the 
limitation  of  the  act,  and  was  fruitless  as  a 
defensa  The  propriety  as  well  as  the  neces- 
sity for  such  restrictive  legislation  has  been 
fully  considered  by  our  courts.  In  regard  to 
this  particular  act,  In  Re  Registration  of 
Campbell,  197  Pa.  581,  47  Atl.  860,  it  is  said: 
'The  act  of  May  18k 
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and  consfitutlonal  exercise  of  the  police  pow- 
er of  the  state  upon  a  subject  plainly  within 
that  power  and  urgently  In  need  of  control 
by  It'  So  far  as  any  federal  question  is  sup- 
posed to  be  involTed,  It  Is  set  at  rest  by  Dent 
V.  Wedt  Virginia,  129  U.  S.  114,  9  Sup.  Ct. 
231,  32  li.  Ed.  023,  in  which  the  Supreme 
Court  of  the  United  States  pronounced  an  al- 
most Identical  statute  of  West  Virginia  to  be 
free  from  repugnancy  to  the  Constitution  of 
the  United  States  or  the  fourteenth  amend- 
ment. In  regard  to  the  questions  raised  im- 
der  the  Constitution  of  Pennsylvania,  it  would 
be  sufficient  to  refer  to  Com.  v.  Finn,  11  Fa. 
Super.  Ct  eSO.  The  present  COiief  Justice  re- 
yiews  the  prerlouis  legislation  on  the  subject 
and  conclusively  settles  the  necessity  for  a 
proper  registration  by  all  who  ask  the  protec- 
tion of  our  laws  In  the  practice  of  medicine 
and  surgery  in  thld  state.  See,  also.  Com.  v. 
Campbell,  22  Pa.  Super.  Ct  98 ;  State  v.  Cur- 
rens,  111  Wis.  431,  87  N.  W.  561,  56  U  B.  A. 
252,  Not  haying  complied  with  the  require- 
ments of  any  of  our  laws  regulating  the  prac- 
tice of  medicine  and  surgery,  there  can  be  no 
question  of  his  being  guilty  on  the  second 
count  in  manner  and  form  as  be  was  indicted. 
The  Judgqient  is  afflrtned." 
•  Argued  before  FELL,  BROWN,  MESTRE- 
ZAT,  POTTER,  and  STEWART,  33. 

'A.  A.  Vosburg,  Charles  W.  Dawson,  and 
James  Mahon,  for  appellant  Joseph  O'Bri- 
en, Dlst  Atty.,  and  W.  S.  Dlehl,  for  appellee. 

PER  CURIAM.    This  Judgment  Is  affirm- 
ed on  the  opinion  of  the  Superior  Court 


(217  vi,  m>  .     . 

CITX    OF    CHESTER   t.    BALTIMORB    & 

.  O.  R.  CO.  et  al. 
(Supreme    Court   of    Pennsylvania.     April    1, 

1.  Raiuioads— Use  or  City  Stbeets. 

A  railroad  company  has  no  power  to  enter 
upon,  occupy,  or  cross  the  streets  of  a  monici- 
pality  without  its  consent 

[Ed,  Note.— For  eases  in  point  see  Cent  Dig. 
voL  41,  Railroads,  i  185.] 

2.  SAin— ALTEIU.TI0N  or  Tbacks  in  Citt. 

A  railroad  company,  under  Act  May  31, 
1887  (P.  L.  275),  cannot  elevate  or  depress  its 
tracks  within  the  limits  of  a  city  without  the 
consent  of  said  city. 

[Eld.  Note.— For  cases  in  point  see  Cent  Die. 
vol.  41,  Railroads,  H  195-203.] 

Appeal  from  Conrt  of  Common  Pleas,  Dd- 
aware  County. 

Action  by  the  city  of  Chester  against  the 
Baltimore  &  Ohio  Railroad  Company  and  the 
Baltimore  &  Philadelphia  Railroad  Company. 
Ftom  a  decree  granting  a  preliminary  In- 
junction,  defendants  appeal.    Affirmed. 

The  following  Is  the  opinion  of  John- 
son, P.  J.,  in  the  court  below:  "The  plain- 
tlfr  is  a  city  of  the  third  class.  The  de- 
/pjidant  Is  a  railroad  company.  Its  line  runs 
through  the  city  of  Chester,  crossing  the 
streets  at  grade,  except  Ridley.    Among  them 


are  Potter,  Walnut^  Chestnut  Fourteenth 
street  and  Melrose  avenue.  Potter  Is  an 
opened  and  paved  street  Walnut  Is  an  open- 
ed and  paved  street  Chestnut  is  an  opened 
street  not  paved.  Ridley  Is  not  an  evened 
street  Fourteenth  street  is  an  opened  and 
paved  street  Melrose  avenue  is  an  opened 
street  not  paved.  The  defendant.  In  pursu- 
ance of  a  general  plan,  began  the  elevation 
of  its  tracks  at  the  crossings  of  the  above- 
named  streets,  on  some  of  them  above  the 
official  grade,  and  on  some  above  the  exist- 
ing physical  grade,  and  In  such  way  as 
necessitated  a  change  in  all  the  street  grades, 
except  Ridley,  from  a  few  inches  to  three  or 
four  feet,  respectively.  To  prevent  this  the 
city  filed  the  present  bill.  A  preliminary  in- 
junction was  granted  restraining  the  de- 
fendant from  elevating  its  tracks  at  all  the 
above-named  streets,  except  Ridley.  The 
court  entered  a  decree  contiuning  the  pre- 
liminary injunction." 

Argued  before  MITCHBI^L,  0.  J.,  and 
FELL,  MESTREZAT,  POTTER,  and  EL- 
KIN,  JJ. 

W.  B.  Broomall,  for  appellants.  A.  A. 
Cochran,  for  appellee. 

POTTER,  J.  The  appellant  here  cwn- 
plalns  of  the  court  b^ow  tb^t  It  has,  by 
means  of  a  preliminary  Injupctlen,  prevented 
the  defendant  company  from  elevating  its 
tracks  at  the  crossings  of  several  streets 
without  the  consent  of  the  municipal  author- 
ities of  the  city  of  Chester.  The  action  of 
the  court  below  In  this  matter  was  fully 
Justified  by  the  principles  laid  down  in  Pitts- 
burg v.  Pittsburg,  etc.,  Railroad  Company, 
205  Pa.  13,  54  AtL  468,  holding  that  in  this 
commonwealth  a  railroad  company  has  no 
power  to  enter  upon,  occupy,  or  cross  the 
streets  of  a  municipality  without  the  consent 
of  the  municipality.  If  a  railroad  cannot 
be  originally  constructed  upon  or  across  « 
city  street  without  municipal  consent.  It 
necessarily  follows  that  after  It  has  once 
been  constructed.  In  a  form  and  manner  ap- 
proved by  the  municipal  authorities,,  before 
any  material  change  can  be  made  in  the  con- 
struction of  the  road,  the  municipal  consent 
must  be  obtained  for  the  desired  change. 

An  elevation  of  the  grade  would  certainly 
be  a  material  change.  The  conclusion  tbat 
municipal  consent  must  be  obtained  before 
making  any  such  change  Is  not  only  reason- 
able in  itself,  but  It  has  legislative  sanction. 
The  act  of  May  31,  1887  (P,  L.  275),  provides 
that  railroad  companies  whose  route  extends 
through  or  Into  any  city  of  this  common- 
wealth may  elevate  or  depress  their  tracks 
within  the  limits  of  such  city,  provided  that 
the  consent  of  said  city,  through  councils, 
to  such  elevation  or  depression,  be  first  had 
or  obtained.  There  is  no  merit  In  the  con- 
tention of  appellant 

The  assignment  of  error  Is  overruled,  and 
this  appeal  is  dismissed,  at  the  cost  of  ap^ 
pellant 
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HEBMCH  T.  SLATER. 

(Supreme  Court  of  Pennsylyania.    April  1. 
1907.) 

1.  Evidence— Similar  Sertices— VALtTii— At- 

TOBNEY    AND    CUENT— COMPENSATION. 

In  aa  action  to  recover  for  legal  services 
rendered,  evidence  of  tlie  amount  paid  anotlier 
attorney  for  services  in  tiie  same  case  is  in- 
admissible. 

SBd.  Note.— For  cases  in  point,  we  Cent.  Dig. 
.  20,  Evidence,  {  422.] 

2.  Attobnby  and  Cuent  —  Compewbatioh — 
Vaxuk  or  SiBVicKs— Evidence. 

In  an  action  to  recover  for  legal  services 
rendered,  evidence  of  tlie  importance  of  the  con- 
troversy, the  results  which  depended  upon  it, 
and  how  it  was  affected  by  other  serious  matters 
was  proper  on  the  question  ot  value. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  5,  Attorney  and  Client,  t  370.] 

Appeal  friHn  Court  of  Oommoa  Pleas, 
Scbnylklll  County. 

Action  by  Rosa  Hebllch,  executrix  of  N. 
Heblich,  against  Harry  P.  Slater.  Judgment 
for  plaintlfC,  and  defendant  appeals.  Re> 
versed. 

At  the  trial  the  court  admitted,  under  ob- 
jection and  exception,  testimony  to  the  effect 
that  John  F.  Whalen,  Esq.,  an  attorney 
at  law,  charged  and  received  a  fee  of  $4,000 
in  the  will  contest  In  which  plaintifTs  dece- 
dent was  engaged  as  an  attorney.  When  A. 
W.  Schalck,  a  witness  for  plaintiff,  was  called 
be  was  asked  this  question:  "Q.  You  know 
the  labor  performed  by  Mr.  Heblich  in  the 
hearings  before  the  register,  the  hearings  in 
the  orphans'  court,  and  also  know  the  fact 
that  Mr.  Whalen  was  employed  to  take  Mr. 
fl^iron's  place  After  the  case  had  gotten 
through  the  orphans'  court  and  Into  the  com- 
mon pleas,  and  the  fact  that  Mr.  Whalen 
had  charge  of  the  paper  book  and  argued  the 
liase  in  the  Supreme  Court  after  Mr.  Heb- 
llch'8  death.  Having  knowledge  of  those 
factSi  and  knowing  that  Mr.  Whalen  charged 
and  recelyed  as  his  compensation  $4,000  for 
the  valne  of  his  services  that  he  rendered, 
what  would  yon  say  the  value  of  the  services 
rendered  by  Mr.  Heblich  were?  Mr.  Roads: 
Objected  to  aa  not  a  i>roper  way  of  establish- 
ing the  valne  of  the  services  of  the  plaintiff 
In  this  case  by  Mr.  Heblich.  The  Court: 
Overrule  the  objection.  (Defendant  excepta 
Bill  sealed.)  A.  At  least  $4,000.  That  Is  to 
tiay,  that  Mr.  Heblich  rendered  services  con- 
tinnonsly  for  five  years,  and  his  services  were 
not  limited  to  the  trial  of  the  case  in  court, 
but  during  that  time  we  had  various  motions, 
rules,  arguments  of  various  kinds,  while  we 
were  pmdlng  In  the  orphans'  court  and  while 
we  were  pending  In  the  common  pleas,  which 
had  to  be  argued  and  disposed  of,  and  the 
papers  are  on  the  record.  Considering  not 
only  the  days  actually  spent  in  the  trial  of 
the  case,  but  the  amount  of  labor  that  was 
required  in  the  preparation  of  tboBe  papers 
and  of  the'  arguments  end  all-  briefs,  there 
was  qnlte  ft  uomba  of  tbem  during  those 


five  years  outside  of  what  the  record  shows 
of  actual  trial  and  hearings  hi  court  Q. 
Ton  place  a  great  deal  of  emphasis'  on  the 
words,  at  least  State  whether  or  not  you 
do  not  consider  that  would  be  a  small  compen- 
sation for  Mr.  Hebllch?    A.  Moderate." 

Defendant  presented  these  points:  "(2) 
Evidence  of  what  services  were  rendered  and 
fees  charged  by  other  attorneys  employed 
upon  the  same  side  with  the  plaintiff  is  ir- 
relevant and  incompetent  Therefore  the  Ju- 
ry should  disregard  all  testimony  In  the  case 
relative  to  the  services  rendered  or  charges 
made  by  other  counsel  in  the  litigation  known 
as  the  Slater  Will  Case.  Answer:  We  in- 
struct you,  as  we  have  Instructed  you  in  our 
general  charge,  that  we  did  not  admit  the 
testimony  of  Mr.  Whalen's  compensation  as 
a  criterion  to  base  the  charges  upon  or  as  evi- 
dence of  what  Mr.  Hebllch's  services  were 
worth.  We  only  Admitted  It  as  some  evi- 
dence to  be  taken  by  the  Jury,  along  with  all 
the  other  evidence  in  the  case,  in  arriving  at 
a  conclusion  of  what  Mr.  Hebllch's  services 
were  worth.  (8)  The  testimony  as  to  the 
compensation  charged  by  John  F.  Whalen, 
Esq.,  one  of  the  defendant's  counsel  In  the 
litigation  known  as  the  Slater  Will  Case,  is 
incompetent  and  Immaterial  for  the  purpose 
of  fixing  the  value  of  the  services  of  N.  Heb- 
lich, Esq.,  the  decedent  and  the  Jury  should 
not  consider  it  Answer:  We  refer  to  our 
answer  to  the  second  point  for  an  answer 
to  this.  (4)  Under  the  ievldence  In  this  case 
Anna  S.  Slater,  the  mother  of  the  defend- 
ant Harry  P.  Slater,  and  testatrix  In  the 
wills  In  controversy  framed  by  direction  of 
the  orphans'  court,  did  not  die  seised  of  the 
real  estate  known  as  the  'Centennial  Hall' 
and  the  homestead  known  as  the  'Slater 
home';  she  having  conveyed  the  said  real 
estate  to  her  son,  the  defendant  In' this  cdse, 
by  deeds  executed,  delivered,  and  duly  record- 
ed, bearing  dates,  respectively,  Miay  9  and 
July  9,  1884,  and  therefore  the  title  to  the 
said  Centennial  Hall  and  homestead  was 
not  directly  or  Indirectly  Involved  in  the  con- 
test concerning  said  wills.  Answer:  We  say 
to  you  In  answer  to  this  point  under  the  evl- 
deuce  in  this  case,  Anna  S.  Slater,  the  mother 
of  the  defendant  Harry  P.  Slater,  and  tes- 
tatrix in  the  wills  in  controversy  framed 
by  direction  of  the  orphans'  court  did  not 
die  seised  of  the  real  estate  known  as  the 
^Centennial  Hall'  and  the  homestead  known 
as  the  'Slater  home';  she  having  conveyed 
the  said  real  estate  to  her  son,  the  defend- 
ant In  this  case,  by  deeds  executed,  delivered, 
and  duly  recorded,  bearing  dates,  respective- 
ly. May  9  and  July  9,  1894,  and  therefore 
the  title  to  the  said  Centennial  Hall  and 
homestead  was  not  directly  Involved  in  the 
contest  concerning  said  wills,  but,  as  we  have 
explained  to  you  In  our  general  charge,  that 
property  wm  Indirectly'  concerned  hi  this 
contest" 

'Verdict   and  Judgment   for   plalntUt   for 
$8,013.4&  .Defendant^aj.^l^QQgj^ 
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Argued  before  MITCHELL,  C  J.,  and 
FELL,  BBOWN,  POTTEE,  and  STEW- 
ART, JJ. 

J.  W.  Moyer  and  Geo.  M.  Boada,  for  appel- 
lant H.  O.  Becbtel  and  W.  L  Kramer,  for 
appellee. 

POTTER,  J.  This  was  an  action  of  aa- 
Bumpsit  brought  by  Rosa  Heblich,  execu- 
trix of  N.  Heblich,  deceased,  against  Har- 
ry P.  Slater,  to  recover  for  professional  serv- 
ices rendered  in  his  lifetime  by  Mr.  Heblich, 
.who  was  a  member  of  the  Schuylkill  county 
bar,  to  tlie  defendant  There  was  no  dispute 
as  to  the  employment  of  Heblich  by  defendant 
or  the  services  rendered.  The  single  ques- 
tion tried  was  the  value  ot  the  services.  Five 
of  the  assignments  of  error  raise  the  ques- 
tion whether  in  a  suit  by  an  attorney  at 
law  to  recover  for  services  rendered  evidence 
is  admissible  of  the  amount  paid  to  another 
attorney,  who  rendered  service  In  the  same 
case. 

The  cause  in  which  the  services  were  ren- 
dered, for  which  recovery  was  sought  was 
the  contest  of  the  will  of  Mrs.  Anna  Slater, 
mother  of  the  defendant,  dated  May  22,  1894, 
by  which  she  had  devised  and  bequeathed  her 
entire  estate  to  defendant  Certain  benefici- 
aries under  a  prior  will,  dated  March  23, 
1891,  filed  a  caveat  to  tlie  will  on  the  ground 
of  want  of  testamentary  capacity  by  the  tes- 
tatrix, and  undue  influence.  The  contest  was 
carried  into  the  orptians'  court  where  an  Is- 
sue devistavit  vel  non  was  awarded.  That 
issue  was  tried  in  the  common  pleas  court 
resulting  in  a  verdict  for  the  will,  and  Judg- 
ment thereon  was  aflBrmed  by  this  court 
Slater  v.  Slater,  209  Pa.  194,  58  AU.  267. 
Mr.  Heblich  took  part  in  the  litigation  from 
the  outset  until  his  death,  which  occurred 
aftpr  the  trial,  and  before  the  appeal  was  ar- 
gued .  In  the  Supreme  Court.  In  the  early 
stages  of  t^e  litigation  John  W.  Ryon  was  as- 
sociated with  blm  as  counsel  for  defendant 
Mr.  Ryon  died  liefore  tlie  Issue  In  the  com- 
mon pleas  came  to  trial,  and  John  F.  Whalen 
was  then  associated  with  Heblich  In  Byon's 
place.  Mrv  Whalen  remained  counsel  up  to 
ttie  tioie  of  Hebllch's  death,  and  afterwards 
until  the  final  decision  by  the  Supreme  Court 
He  testified  that  he  charged  and  received 
from  defendant  $4,000  as  fees  for  his  selv 
vices.  Other  witnesses  were  permitted  to 
take  ttiis  fact  into  consideration  In  fixing  the 
value  of  Hebllch's  services,  and  the  Jury  were 
tnstmcted  that  they  might  consider  It  In  ar- 
riving at  their  verdict.  We  think  tills  evi- 
dence should  have  l>een  excluded.  The  value 
ot  Mr.  Hebllch's  services  was  in  Issne;  and 
not  tbat  of  the  witness.  It  was  apparent 
that  they  were  not  each  performing  the  same 
class  of  service.  One  was.  largely  engaged  in 
preparing  the  case  for  trial.  In  searching  for. 
evidence,  and  in  producing  It  and  the  atf 
tborltles  tor  nse  during  the  trtU.  The  trttaer 
seems  to  have  confined  bis  etCorts.  principally.: 


to  dlsdiarglng  the  dutiet  of  what  is  ordi- 
narily known  as  a  trial  lawyer.  The  services 
of  one  seem  to  have  been  couiined  to  prepara- 
tion for  and  attendance  upon  the  hearings  in 
the  lower  oonrts,  while  the  other  was  re- 
sponsible for  tlie  preparation  and  conduct  of 
the  case  also  in  the  appellate  court  Not  on- 
ly did  the  nature  of  the  services  rendered 
seem  to  differ,  but  the  professional  ability 
and  standing  of  the  two  men  were  not  sliowu 
to  be  the  same.  What  would  t>e  a  reasonable 
fee  for  one  might  be  wholly  inadequate  for 
the  other. 

In  Playford  v.  Hntcbinson,  135  Pa.  426,  19 
Atl.  1019,  this  court  held  that  in  an  action  by 
an  attorney  at  law  to  recover  for  professional 
services,  rendered  in  the  iM^paratlon  and  tri- 
al of  a  cause,  evidence  of  what  services  were 
rendered,  and  fees  charged  by  other  attorneys 
employed  upon  the  same  side  with  piaintifF, 
Is  irrelevant  and  Incompetent  In  tiiat  case 
the  testimony  was  offered  to  show  tliat  the 
claim  was  for  more  than  the  services  were 
reasonably  worth.  But  if  such  testimony  is 
inadmissible  as  against  the  attorney,  it  must 
also  be  excluded  when  it  is  in  his  favor.  The 
true  ground  upo4  which  Its  exclusion  Is  based 
is  that  It  would  raise  collateral  Issues.  In 
Calvert  v.  Coxe,  1  Gill  (Md.)  95,  this  question 
arose,  and  the  court  held  "that  what  was 
paid  to  or  demanded  by  one  attorney  was  not 
evidence  In  the  cause.  We  cannot  Judicially 
know  the  standing  of  any  one  member  of  the 
bar,  or  the  circumstances  under  wUcIi  1m 
was  paid,  or  demanded,  a  given  snm  for  bis 
services.  \«iint  is  the  usual  and  customary 
compensation  for  services  of  a  like  kind  is 
admissible  testimony,  but  what  was  paid  to 
any  particular  Individual,  standing  per  ae, 
is  in  our.  opinion  inadmissible."  Under  the 
authorities  the  professional  standing  of  an 
attorney  seems  to  be  a  proper  element  to  be 
taken  into  account  as  affecting  the  value  at 
his  services.  If  this  be  so,  bow  could  tbe 
amount  iiald  to  one  attorney  be  evidence  of 
the  value  of  the  services  of  another?  In  cer- 
tain routine  matters  one  compete&t  lawyer 
may  serve  as  well  as  another.  Bat  in  other 
phases  of  litigation  requiring  the  exercise  of 
keen  Judgment  and  delicate  perception  there 
may  be  no  comparison  between  the  relative 
abilities  of  two  men.  It  has  been  held  that, 
in  an  action  by  an  attorney  to  recover  for 
professional  services,  it  Is  iticompetent  to 
prove  the  value  of  his  services  in  another 
suit.  Hart  V.  VIdal,  8  Cal.  58i  To  deter- 
mine the  value  -  of  the  testimony  as  to  the 
oompenBation  paid  to  Mr.  Whalen  would  re- 
quire a  compart86n  of  the 'nature  of  the  serv- 
ice he  rendered  with  tbat  bestowed  by  Mr. 
Heblich,  and  their  relative  professional  stand- 
tug  and  ability ;  and  also  an  Inqntry  Into  the 
reasonableness  of  the  charge  made  by  Mr. 
Whalen.  This  would  raise  collateml  mat- 
ters, and  Involve  Issues  not  Concerned  In  this 
ease.  Tbe  first,  second,  third,  fOnrth  and 
fifth  aaslgnmenU  of  armr  ai«  stutninefL 
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Another  qaeatlon  is  raised  by  the  sixth  and 
seventh  assignmeats.  Subsequently  to  mak- 
ing her  will,  whldi  was  the  subject  of  the 
litigation,  defendant's  mother  conveyed  to 
him  by  deeds  dated  May  9  and  July  9,  1884, 
certain  valuable  real  estate  for  a  considera- 
tion of  $1  and  natural  love  and  affection. 
This  fact  appeared  In  evidence,  and  the  court 
Instmcted  the  Jury  that  the  property  thus 
conveyed  was  indirectly  concerned  In  the  will 
contest,  which  settled  all  dispute  as  to  its 
title.  In  his  general  charge,  the  trial  Judge 
said :  "Had  the  other  side  won,  in  all  human 
probability,  as  teetifled  to  by  counsel,  who  rep- 
resented that  side,  they  wonld  have  brought 
another  suit  to  set  aside  those  deeds  that 
have  been  offered  in  evidence,  so  that  Indi- 
rectly as  a  matter  of  law  the  real  estate  was 
indirectly  involved  in  this  transaction.  As 
you  have  heard  from  the  testimony  in  the 
case,  the  value  of  that  real  estate  was  any- 
where from  fifty  to  seventy  thousand  dol- 
lars." The  question  raised  by  these  assign- 
ments was  whether  the  court  erred  in  In- 
structing the  Jury  that  the  title  to  the  prop- 
erty so  conveyed  was  indirectly  settled  by  the 
trial  of  the  issue  d.  v.  n.  and  in  allowing  them 
to  take  that  fact  into  consldnatlon  in  fixing 
the  amount  of  their  vordlct 

As  a  general  principle,  the  magnitude  of 
the  Interests  involved  and  the  responsibility 
assumed  are  properly  to  be  taken  into  con- 
sideration in  fixing  compensation,  "Evidence 
to  show  the  nature  and  importance  of  the 
controversy  In  which  the  services  were  ren- 
dered, what  results  depended  upon  It  in  oth- 
er matters,  and  how  other  matters  atTected  It 
and  increased  Its  gravity  Is  proper  upon  the 
question  of  the  value  of  the  services." 
Weeks  on  Attorneys  at -Law  (2d  Bd.  1892) 
681.  And  yet,  in  the  present  case,  the  at- 
tack which  the  coimsel  for  defendants  in  the 
will  ease  were  called  upon  to  meet  does  not 
seem  to  have  been  very  formidable.  It  can 
hardly  be  said  to  have  been  at  any  time  a 
doubtful  case.  As  this  court  said  before: 
"The  burden  of  appellant's  contest  against 
the  will  was  that  it  was  procured  by  undue 
Influence,  and  a  number  of  matters  were  pre- 
sented In  evidence  which  might  have  tended 
to  corroborate  the  inferenoe  had;  there  been 
any  basis  of  fact  to  corroborate.  But  there 
was  not  a  scintilla  of  evidence  that  tended 
directly  and  explicitly  to  establish  the  funda- 
mental fact."  Slater  v.  Slater,  209  Pa.  19i, 
68  AO.  28T.         ■ 

It  is  possible  that  the  decision  of  the  Issue 
on  the  will.  In  favor  of  defendant,  prevented 
addltiooal  litigation,  and  that  aspect  ml^t 
perhaps  be-  presented  to  the  Jury  as  s<Mne- 
thlng  to  be  considered  la  fixing  the  value  of 
the  serrii^ :  But,  if  this  was  done,  the  Jury 
sbonld  at  the  same  time  have  been  cautioned 
against  attaching  much,  weight  to  this  fea- 
ture, because,  as  the  result  showed,  there 
never  was  any  material  fact  upon  which  to 
base  the  attack  made  uimn  the  wIIL  De- 
e6A.-42 


fending  a  practically  Impregnable  position  Is 
not  80  difficult  as  the  leading  of  a  forlorn 
hope.  The  burden  In  the  litigation  concon- 
ed  was  decidedly  upon  the  other  side,  who 
sought  to  Invalidate  the  will.  The  attack  had 
so  little  apparent  Justification  that  the  sug- 
gestion that  the  title  to  valuable  real  estate 
was  Indirectly  Involved  in  this  case  was  of 
doubtful  propriety. 

We  do  not  feel,  however,  that  the  qualifica- 
tion of  defendant's  fourth  point  for  charge, 
or  the  answer  to  plaintiff's  fifth  point,  pre- 
isent  sufilclent  cause  for  reversal. 

But,  by  reason  of  the  errors  set  forth  la 
the  first,  second,  third,  fourth,  and  fifth  specl- 
flcatlons,  the  Judgment  is  reversed  with  a 
venire  facias  de  novo. 


(U7  Pa.  4SS) 
COMMONWEALTH  ex  rel.   LEWIS,  Dlst 
Atty.,  V.  PARSONS. 

(Supreme  Court  of  Pennsylvania.    April  1, 
1907.) 

Schools  and  School  Distbictb  —  School 
CowTKOLLBB— Validitt  OF  Electior. 
Wliere  there  was  no  ward  in  a  city  which 
a  person  claiming  to  be  a  school  controller  could 
represent,  and  there  was  no  election  district  in 
which  votes  could  be  cast  for  him  for  the  office, 
a  judgment  of  ouster  against  him  was  properly 
rendered. 

Appeal  trom  Court  of  Common  Pleas, 
Lackawanna  County. 

Quo  warranto  to  the  commonwealth,  on 
the  relation  of  W.  R.  Lewis,  district  attor- 
ns, against  William  Parsons.  From  the 
Judgment,  defendant  appeals.    Affirmed. 

The  fdllowing  is  the  opinion  of  Edwards,  P. 
J.,  in  the  court  below: 

"Did  the  councils  have  the  right  to  desig- 
nate the  annexed  territory  as  the  Twenty- 
Second  Ward?  This  Is  a  question  somewhat 
difficult  of  solution.  The  city  of  Scranton  be- 
came a  second-class  city  In  1901.  At  ihat 
time  it  had  21  wards.  As  a  third-class  city 
it  could  not  have  more  wards  under  any 
circumstances.  Gbunsel  for  relator  claims 
that  this  limitation  as  to  the  nuihber  of  wards 
is  still  the  law  for  Scranton,  and  that  Scran- 
ton as  a  city  of  the  second  class  can  never 
have  more  wards,  however  much  it  might 
grow  In  slae  and  population,  unless  by  means 
of  some  legislation  not  yet  enacted  when  the 
decree  of  annexation  was  made  in  this  case, 
or  when  the  councils  undertook  to  create  the 
Twenty-Second  Ward.  I  Incline  to  the  other 
view.  I  think  the  limitation  to  21  wards  dis- 
appeared. In  a  legislative  sense,  when  Scran- 
ton became  a  city  of  the  second  class.  Tt 
therefore  seems  that  there  may  be  a  Twenty- 
Second  Ward  if  created  by  the-proper  author- 
ity.   This  leads  to  the  next  question. 

"If  Scranton  can  have  more  than  21  wards, 
how  can  la  new.  ward  he  created?  The' re- 
lator contends  that  there  Is  only  one  way,  to 
wit,  by  the  method  pointed  out  by  Act  May 
23.  1874  (P.  L.  230).  f  2.^™.^^c^^glf^ 
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to  all  cities,  and  it  proTldes  that  'wards  In 
cities  may  be  divided,  or  new  wards  therein 
created,  by  the  court  of  quarter  sessions  of 
the  proper  county.'  When  I  first  read  the 
section,  I  was  disposed  to  agree  with  rela- 
tor's counsel,  but  a  closer  examination  there- 
of will  show  that  it  does  not  cover  annexed 
territory;  or,  in  other  words,  the  creation 
of  a  new  ward  out  of  a  new  territory.  It 
provides  tliat  upon  petition  of  100  qualified 
electors,  or  of  councils,  praying  for  'a  division 
of  a  ward,  or  for  the  erection  of  a  new  ward 
out  of  parts  of  two  or  more  wards,'  the  court 
shall  appoint  five  commissioners  to  make  re- 
port thereon.  If  the  report  is  favorable  to 
such  division  or  creation,'  an  election  shall 
be  held  In  the  'ward  or  wards  proposed  to  be 
divided'  and  'if  It  appear  that  a  majority  of 
the  votes  •  •  •  are  for  a  division  the 
said  court  shall  thereupon  order  and  decree 
a  division  of  the  said  ward  or  wards  •  •  * 
and  shall  numt>er  the  new  wards.'  Evident- 
ly this  section  does  not  contemplate  the  crea- 
tion of  a  ward  except  by  the  division  of  other 
wards  already  in  existence.  It  therefore  fol- 
lows that  section  2  of  the  act  of  1874  does 
not  apply  to  the  case  at  bar. 

"Is  there  any  other  general  legislation  ap- 
plicable? Any  legislation  applying  to  all  cit- 
ies? I  can  find  none  except  the  annexation 
act  of  April  28,  1903  (P.  L.  332),  the  constitu- 
tionality of  which  we  have  discussed  in  this 
opinion.  The  only  reference  in  this  act  to 
the  question  of  wards  Is  to  t>e  found  In  the 
sixth  section  (page  333),  and  is  in  these 
words:  The  territory  annexed  shall,  as  soon 
as  practicable,  be  arranged  Into  wards  of  the 
dty.'to  which  it  is  annexed.'  By  whom  shall 
the  territory  be  arranged  Into  wards?  By  the 
city  councils?  The  act  does  not  say  so,  nor 
can  that  power  be  inferred  from  the  words 
of  the  act. 

"The  next  question  Is:  Is  there  any  sec- 
iOaH  class  city  legislation  under  whidi  an- 
nexed territory  can  be  created  into  a  ward? 
The  only  legislation  of  this  character  is  the 
recent  act  of  April  24,  1005  (P.  L.  307),  au- 
thorizing the  creation,  division,  and  consol- 
idation of  wards  in  cities  of  the  second  class. 
It  would  be  premature  now  to  discuss  this 
act,  as  no  action  has  been  taken  under  it 
looking  to  the  creation  of  a  ward  out  of  the 
annexed  territory.  It  Is  useless  also  to  ex- 
amine any  third-class  city  legislation  which 
may  apply  and  which  may  have  been  pre- 
served for  cities  of  the  second  class  by  article 
20,  i  1,  of  the  Act  of  March  7,  1901  (P.  U 
47),  wherein  it  is  provided  that  laws  relating 
to  cities  of  the  third  class'  shall  continue  to 
apply  to  cities  of  that  class  which  have  pass- 
ed or  may  pass  into  a  city  of  the  second 
class  by  reason  of  increase  in  population,  oc- 
CQ>t  so  far  as  such  laws  are  supplied  by,  or 
an  ta  conflict  with,  laws  relating  to  cities 


of  the  second  class.  Nobody  has  invoked  the 
benefit  of  such  legislation  In  this  case,  and  I 
cannot  therefore  discuss  the  question. 

"The  conclusion  is  plain  that  the  annexed 
territory  known  in  this  case  as  "Lincoln 
Heights"  can  have  no  ward  representation 
until  it  becomes  a  ward.  It  is  not  a  ward 
yet  The  city  councils  had  no  authority  to 
make  it  into  a  ward. 

"The  question  of  an  election  district  'Lin- 
coln Heights'  has  not  yet  been  constituted  in- 
to an  election  district  The  Constitution  pro- 
vides (article  8,  {  2)  that  'townships  and 
wards  of  cities  or  boroughs  shall  form  or  be 
divided  into  election  districts  *  *  *  in 
such  manner  as  the  court  of  quarter  sessions 
may  direct'  There  Is  no  other  way  in  which 
an  election  district  can  be  created,  and  the 
Legislature  cannot  take  away  this  power  from 
the  court  There  is  no  order  of  the  court  of 
quarter  sessions  of  Lackawanna  county  con* 
stituting  the  annexed  territory  Into  an  elec- 
tion district  It  follows,  therefore,  that  no 
legal  election  has  yet  been  held  in  the  so- 
called  Twenty-Second  Ward  of  Scranton. 
There  is  no  ward  which  the  respondent  can 
at  present  represent  and  no  legal  election 
district  in  which  votes  could  be  cast  for  him 
for  school  controller  or  for  any  other  office. 
On  both  grounds  the  respondent  is  out  of 
court  It  may  be  a  liardsbip  for  the  voters 
residii^  on  Lincoln  Heights  that  they  cannot 
have  ward  representation  although  the  an- 
nexed territory  Is  a  part  of  the  city ;  but  the 
hardship  was  not  created  by  the  court  At  no 
time  has  the  court  been  applied  to  for  any 
action  except  to  decree  the  annexation. 
Whatever  m^t  have  been  said  about  the 
creation  of  a  ward  I  have  no  doubt  that  the 
annexed  territory  can  be  made  into  aa  elec- 
tion district 

"It  is  clear,  tlierefore,  that  Judgment  must 
be  entered  for  the  commonwealth  upon  tlie 
demurrer." 

Argued  before  Vt!LL,  BROWN,  MESTRB- 
ZAT,  POTTER,  and  STEWART,  JJ. 

Edward  W.  Thayer  and  David  J.  Davis,  for 
appellant  M.  J.  Donahoe,  T.  A  Donahoe, 
and  James  J.  Powell,  for  appellee. 

PER  CURIAM.  It  Is  conceded  that  Judg- 
ment of  ouster  was  properly  entered  against 
the  defendant  for  the  reasons  that  there  was 
no  properly  constituted  ward  of  the  city  of 
Scranton  that  he  could  represent  as  a  school 
controller,  and  that  there  was  no  election  dis- 
trict in  which  votes  could  t>e  cast  for  him 
for  this  ofllce.  WbeOier  the  additional  rea- 
son given  t>y  a  majority  of  the  court  tliat 
the  act  of  April  28;  1903  (P.  L.  882),  Is  both 
unconstitutional  and  void  tor  uncertainty  can 
be  STistalned,  Is  a  question  not  lequlrlns  de- 
cision at  this  time.  • 

TlM  Judgment  is  afflrm»ai 
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VITO  ▼.  WEST  CHESTER,   KENNETT   & 
WILMINGTON  ELECTRIC  RY.  CO. 

(Supreme  Court  of  Penngylvania.    April  1, 
1907.) 

Mabteb  and  Sebvant— Injtjky  to  Skbvant— 
Negt.toekck  or  Fellow  Servant. 

Where  a  workman  excavating  the  roadbed 
of  a  railway  was  injured  by  the  explosion  of 
dynamite  caused  by  the  negliEence  of  'a  co-em- 
pIoy6  who  was  helping  plaintiff  in  lighting  the 
fuses,  he  cannot  recover  from  the  railway  com- 
pany employing  him. 

TEd.  Note.— For  cases  In  point,  see  Cent.  Difr 
ToL  34,  Master  and  Servant,  tS  48&-514.] 

Appeal  from  Court  of  Common  Fleas,  Ches- 
ter County. 

Action  by  Felice  Vlto  against  the  West 
Chester,  Kennett  &  Wilmington  Electric  Rail- 
way Company.  Judgment  of  nonsuit,  and 
plaintiff  appeals.    AfBrmed. 

At  tbe  trial  It  appeared  that  at  the  time  of 
the  accident  the  plaintiff  was  engaged  in  ex- 
cavating the  roadbed  of  defendants'  railway. 
While  80  engaged,  he  was  Injured  by  an  ex- 
plosion of  dynamite.  The  testimony  showed 
that  tbe  accident  was  caused  by  the  negli- 
gent act  of  one  Big  Mike  in  prematurely 
lighting  a  short  fuse.  Tbe  court  entered  a 
nonsuit,  saying:  "I  cannot  see  that  there  la 
any  iiabiiity  here  on  tbe  part  of  the  defend- 
ant for  this  accident  In  any  way.  If  any- 
body was  responsible  for  it  other  than  the 
plaintiff  himself,  It  was  Big  Mike,  who  was 
not  a  vice  principal,  nor  a  principal.  At  most, 
he  was  foreman,  or  'boss,'  as  be  was  call- 
ed, but  in  this  accident  be  was  a  co-employ6 
at  tbe  time  tbe  accident  happened,  for  wblcb 
the  company  would  not  be  liable.  We  there- 
fore direct  a  nonsuit" 

Argued  before  MITCHELL,  0.  J.,  and 
FELL,  MESTHEZAT,  POTTER,  and  STEW- 
ART, J  J. 

W.  S.  Harris,  for  appellant 

PER  CURIAM.  Judgment  affirmed  on  tbe 
opinion  of  the  learned  Judge  below  on  mter- 
inc  the  nonsuit 


(217  Pa.  427) 

STOUT  et  al.  v.  TOUNO. 

(Supreme  Court  of  Pennsylvania.    April  1, 
1907.) 

1.  Wills— Pbobate—Conoltjsivekbss. 
Where  no  appeal  has  been  taken  from  the 

probate  of  a  will  for  over  five  years,  a  devise 
of  realty  thereunder  cannot  be  impeached  on  the 
ground  that  testator  was  not  of  age  when  ha 
made  the  will. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
TOL  49,  WUls,  n  828,  916.] 

2.  Sahk. 

Under  Act  April  22,  1856  (P.  L.  523),  i  7, 

after  five  years  from  the  probate  of  a  will,  with- 
ont  caveat  or  action  at  law,  the  probate  of  the 
will  on  appeal  therefrom  is  conclusive  of  the 
fact  that  It  ia  the  will  of  tbe  alleged  testator. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol  49.  WUto,  Si  828,  916.1 


Appeal  from  Court  of  (Common  Fleas,  Lack- 
awanna County. 

Action  by  John  Stout  and  others  against 
Ann  Patterson  Young.  Judgment  for  defend- 
ant, and  plaintiffs  appeal.  On  a  question  of 
law  reserved.    Affirmed. 

At  the  trial  the  Jury  returned  a  verdict 
for  defendant,  subject  to  tbe  question  of  law 
reserved,  as  follows:  "That  as  tbe  will  of 
Daniel  Stout  was  .duly  probated  in  the  offlc6 
of  tbe  register  of  wills  of  Lnzernfe  county  in 
ccmformity  with  law,  in  1876,  and,  as  no 
caveat  was  filed  or  proceedings  of  any  kind 
Instituted  to  have  tbe  probate  set  aside,  It 
became  conclusive  as  to  tbe  real  estate  of 
said  Daniel  Stout  after  five  years,  and  can- 
not now  be  attacked  in  this  proceeding." 

Argued  before  FELL,  BROWN,  MBSTRB- 
ZAT,  POTTER,  and  STEWART,  JJ. 

H.  W.  Mumford,  Clarence  Balientin^  anil 
W.  A.  Wilcox,  for  appellants.  A.  A.  Vosbnrg, 
W.  I.  Hlbbs.  and  Charles  W^  Dawson,  for 
api)ellee. 

PER  CURIAM.  Tbe  learned  trial  judge 
yrtLB  of  opinion  that  error  bad  been  commit- 
ted In  submitting  to  the  Jury  the  question  of 
adverse  posBesBlou  in  the  defendants  and 
their  predecessors  In  title.  Since  this  was 
one  of  two  questions  of  fact  submitted,  and 
tbe  verdict  may  have  been  based  on  a  finding 
for  the  defendants  as  to  it,  be  entered  Judg- 
ment for  the  defendants  on  tbe  question  ror 
served,  which  was  whether  after  five  years 
the  probate  of  the  will  became  conclusive  as 
to  real  estate,  notwithstanding  the  want  of 
age  of  tbe  testator,  no  proceedings  having 
been  instituted  to  contest  it  The  conclu- 
sion reached  by  the  court  on  this  question,  in 
which  we  concur,  would  have  warranted  • 
peremptory  direction  for  the  defendants.  A 
right  verdict  had,  therefore,  been  reached  Ir- 
respective of  tbe  finding  as  to  adverse  pos- 
session, and  Judgment  should  have  been  en- 
tered on  the  verdict  instead  of  on  tbe  reserv- 
ed question. 

The  action  was  ejectment,  brought  in  1905, 
In  which  the  validity  of  a  Will  probated  in 
1876  was  attacked  on  tbe  ground  that  the 
testator  was  not  of  tbe  age  of  21  years  at 
the  time  of  making  it  Tbe  construction  of 
section  7  of  the  a.ct  of  April  22,  1856  (P.  L. 
533),  has  been  definitively  settled.  It  is  not 
merely  a  statute  of  limitations  affecting  a 
remedy.  It  is  a  provision  "for  the  greater 
certainty  of  titles,"  and  establishes  a  rule 
of  evidence  which  makes  conclusive  as  to 
land  after  tbe  lapse  of  five  years,  without 
caveat  or  action  at  law  duly  pursued,  what 
was  before  prima  fade  only.  Tbe  probate 
of  a  will  Is  a  Judicial  act  wblcb  cannot  be 
collaterally  Impeached  in  an  action  of  eject- 
ment It  is  conclusive  on  all  persons  wheth- 
er under  disabilities  or  not,  unless  contested 
in  the  manner  provided  by  the  act  Wilson 
V.  Gaston,  92  Pa.  207;  Cochran  v.  Young, 
104  Pa.  333;  McCay  v.  Clayton.  US  Pa.  133, 
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12  Atl.  860.  The  probate  Is,  of  course,  con- 
olusire  only  as  to  matters  within  the  Ju- 
risdiction of  the  register,  and  not  as  to  the 
^ect  of  testamentary  provisions  which  de- 
pend on  matters  dehors  the  record,  as  the 
validity  of  a  gift  to  charities  (Hegarty's  Ap- 
peal, 75  Pa.  603),  or  the  effect  of  a  subse- 
quent marriage  of  a  testatrix  (Graft's  Estate, 
164  Pa.  520,  30  AU.  403),  or  the  rights  of  aft- 
er-bom children  (Owens  v.  Haines,  199  Pa. 
137,  48  Atl.  859).  But  the  probate  of  a  will 
unappealed  from  is  cdnclualve  of  the  fact 
that  It  is  the  will  of  the  alleged  testator. 
To  establish  this  fact  the  necessary  findings 
were  that  the  will  was  duly  executed,  that 
the  testattM:  had  suflSdent  mental  capacity, 
and  that  he  had  reached  the  age  of  21  years;. 
Testamentary  age  is  as  essential  to  the  es- 
tablishment of  a  will  as  proper  execution  of 
the  writing  and  the  possession  of  testamen- 
tary capacity.  It  was  inTolred  in  the  ad- 
judication and  was  settled  by  IC 
The  Judgment  Is  affirmed. 


(ZIT  Pa.  m.) 

PHTTBRSON  t.  PHILADELPHIA.  B.  ft  W. 
E.  CO. 

(Supreme    Court    of    Pennsylvania.     April    1, 
1907.) 

1.  Maoteb  and  Skbtaht— Ihjttkt  to  Sut- 
ANT— Assumption  of  Riss. 

Where  plaintiff  was  employed  on  a  repair 
train,  he  assumed  the  risks  involved  in  atoppinK 
at  irregular  times  and  places  and  Ketting  on  and 
off  without  the  facilities  expected  at  reKolar 
statioBs. 

SEA.  Noter— For  cases  in  point,  see  Cent.  Dlj^ 
.  84,  Master  and  Servant,  SS  547-554.] 

2.  Sams— Fellow  Sbbvart. 

The  boss  of  a  repair  train  is  not  a  vloe 
principal. 

Appeal  from  Court  of  Common  Pleas,  Del- 
aware County. 

Action  by  John  R.  Peterson  against  the 
Philadelphia,  Baltimore  &  Washington  Rail- 
road Company.  From  an  order  refusing  to 
talce  off  a  nonsuit,  plaintiff  appeals.  Af- 
firmed. 

Plaintiff  wttfl  employed  on  a  repair  train 
unloading  telegraph  poles.  Hettle,  the  boss 
or  foreman  of  the  train,  gave  a  signal  to  the 
engineer  to  start  it  The  engineer  In  start- 
ing the  train  did  so  In  such  a  manner  that 
the  plaintiff  was  thrown  and  injured.  The 
court  entered  a  compulsory  nonsuit,  which 
it  subsequently  refused  to  take  off. 

Argued  before  MITCHELL,  0.  J.,  and 
FELL,  MESTRBZAT,  POTTER,  and  BL- 
KIN.  JJ. 

A.  B.  Gteary  and  Albert  Dutton  MacDade, 
for  appellant    J.  B.  Hannum,  for  appellee. 

PER  CURIAM.  ISie  very  much  OTer-ln- 
\'oked  principle  of  the  dnty  of  employers  to 
provide  a  safe  place  for  employes  to  work  In 
has  no  application,  to  this  case.  Some  occu- 
pations involve  risks  and  dangers  that  are 
inherent  and  an  employer  Is  not  an  Insurer 


against  these.  The  appellant  was  employed 
on  a  repair  train,  and  the  very  nature  of  his 
employment  Involved  the  risks  of  stopping 
at  irregular  times  and  places,  getting  on  and 
off  without  the  facilities  expected  at  regular 
stations  and  the  corresponding  duty  of  spe- 
cial care  In  so  doing.  There  was  nothing  in 
the  case  to  show  that  the  place  furnished 
plaintiff  to  work  in  was  not  as  safe  as  the 
nature  of  the  work  permitted.  The  "boss" 
or  foreman  was  not  a  rice  principal,  but, 
even  if  be  had  been,  be  was  entitled  to  as- 
sume, wh«i  he  gave  the  signal  to  start  the 
train,  that  the  engineer  would  do  so  in  the 
proper  manner.  The  case  is  squarely  within 
Cunningham  ▼.  Railroad  Co.,  66  Atl.  236 
(opinion  filed  at  the  present  term). 
Judgment  afBzmed. 

CUT  Pa.  446) 
DRAKE  T.  PENNSYLVANIA  COAL  00. 

(Supreme    Court    of    Pennsylvania.     April    1. 
1907.) 

1.  Mines  and  Minkbals— Coal  Lkass— Pay- 
ment 0»  ROTAXTIES. 

Where  a  coal  lease  provides  no  place  (or 
payment  of  royalties,  they  must  be  demanded  on 
the  premises  before  forfeiture  can  be  declared 
for  nonpayment 

2.  BAMK  —  FOBRITUBB— Amioablk  Bjxctmeitt 
■— NOTIOK. 

A  coal  lease  provided  for  an  amicable  eject- 
ment in  case  of  forfeiture,  and  that  Judgment 
might  be  confessed  to  the  plaintiff  by  an  at- 
torney without  a  writ  of  error,  appeal,  or  stay 
of  execntion,  provided  that  30  days'  notice  of 
an  intent  to  enter- should  be  first  given  to  the 
lessee,  within  which  time  the  rent  due  and  un- 
paid might  be  paid.  Held,  that  the  30  days' 
notice  applied  only  to  a  judgment  by  confession, 
and  not  to  ordinary  ejectment  by  summons. 

Appeal  from  C!ourt  of  Common  Pleas,  Lack- 
awanna County. 

Action  by  Oeorge  K.  Drake  against  tii« 
Pennsylvania  Coal  Company.  From  an  order 
dismissing  exertions  to  report  of  referee^ 
plaintiff  appeals.    Affirmed. 

The  following  Is  the  opinion  (tf  Newoomb^ 
J.,  of  the  court  below : 

"The  plaintiff  Joined  with  hla  co-tenanti 
In  a  lease  of  certain  coal  lands  to  B.  A 
Coray.  The  defendant  afterwards  succeeded 
to  Coray 's  rights  and  this  action  of  eject- 
ment was  brought  by  the  plaintiff  to  enforce 
a  forfeiture  as  to  his  undivided  purpart  ot 
the  demised  premises.  The  referee  found 
upon  suflSdent  evidence  that  a  cause  of  for- 
feiture bad  occurred,  but  on  the  undisputed 
facts  held  there  could  be  no  recovery,  and 
therefore  directed  Judgment  for  the  defend- 
ant This  conclusion  was  based  on  three 
reasons,  either  of  which.  If  sound,  is  fatal 
to  the  plaintifrs  case.    They  are  as  follows: 

(1)  No  notice  was  given  to  defendant  of  plain- 
tiff's election  to  declare  the  lease  forfeited; 

(2)  that  even  though  that  notice  had  been 
given,  plaintiff  was  bound  to  give  defendant 
at  least  30  days'  notice  of  his  Intention  to 
sue,'  and  for  want  of  such  notice  the  action 
could  not  be  maintained;  (3)  that  the  unpaid 
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royalties  wblch  give  rise  to  the  claim  of  tor- 
feltnre  muat  first  be  demanded  on  the  prem- 
ises before  a  forfeiture  can  be  declared,  and 
for  want  of  snch  demand  the  action  falls. 
Upon  the  first  and  third  propositions  we 
think  the  learned  referee  was  right,  and  that 
Is  decisive  in  favor  of  the  judgment  rendered. 
We  can  add  nothing  profitably  to  what  Is 
said  by  him  In  support  of  those  concluslona. 
"While  it  makes  no  difference  to  the  dis- 
position of  the  case,  we  do  not  agree  with 
him  that  80  days'  notice  of  his  Intention  to 
sue  must  l>e  given  by  the  plaintiff.  This  con- 
clusion of  the  referee  rests  upon  his  ««- 
structlon  of  a  certain  clause  in  the  lease 
which  provided  a  special  and  summary  rem- 
edy at  plalntUTs  option  for  recovery  of  pos- 
session In  case  of  forfeiture.  The  remedy  so 
provided  was  not  ezclosive^  nor  was  It  so 
considered  by  the  learned  referee.  It  was 
merely  additional  to  any  other  remedy  which 
the  plaintiff  might  have  It  was  stipulated 
in  the  lease  that  In  case  of  forfeiture  incurred 
an  amicable  action  of  ejectment  for  the  lands 
could  be  filed  and  Judgment  therein  forth- 
with confessed  to  the  plaintiffs  by  any  attor- 
ney without  a  writ  of  error,  appeal,  or  stay 
of  execution,  provided  that  before  entering 
such  judgment  at  least  80  days'  notice  of  the 
intention  to  enter  it  should  be  given  to  the 
lessee,  'within  which  time  the  rent  due  and 
unpaid  may  be  paid,  and  the  forfeiture  avoid- 
ed.' Giving  special  weight  to  this  last  clause 
of  the  stipulation  for  judgment,  the  referee 
says  that,  unless  the  plaintiff  Is  held  to  the 
same  notice  of  Intention  to  bring  ejectment, 
the  object  of  this  notice  Is  defeated.  This, 
he  says,  is  to  give  an  opportunity  to  pay  the 
rent  and  avoid  the  forfeiture.  'It  seems  to 
me,'  says  the  referee,  'that  the  spirit  of  the 
agreement  requires  this  notice  to  be  given 
before  any  adverse  legal  proceeding  is  torn- 
menced.'  To  this  it  might  be  answered  that 
the  parties  did  not  say  so.  We  are  not  call- 
ed upon  to  resort  to  the  supposed  spirit  of 
the  agreement  to  determine  Its  meaning  so 
long  as  the  terms  in  which  the  parties  ex- 
pressed themselves  are  neither  obscure  nor 
ambiguous.  The  opportunity  to  pay  the  rent 
here  provided  for  was  to  prevent  a  Judg- 
ment which  once  entered  would,  be  final  and 
subject  to  no  review  except  for  fraud.  An 
adverse  action  of  ejectment  is,  and  doubtiess 
in  the  contemplation  of  the  parties  was,  quite 
a  different  thing.  The  whole  ground  of  con- 
troversy, If  any  there  were,  Would  In  that 
case  be  open  to  contest  The  defendant 
would  have  Its  day  in  court  If  the  summary 
remedy  were  chosen,  the  plaintiff  himself 
would  dispose  of  the  controversy  by  a  stroke 
of  the  pen.  It  was  to  prevent  such  summary 
and  irretrievable  dispossession  as  this  that 
the  notice  relied  upon  by  the  referee  was  pro- 
vided. To  accomplish  the  object  which  the 
referee  had  In  mind,  it  was  unnecessary  to 
give  the  lease  bis  construction;  for,  by  the 
preceding  stipulation  which  prescribed  the 


terms  on  wlifch  a  forfeiture  oould  l>e  declar- 
ed, a  corresponding  notice  had  to  be  given  to 
the  lessee,  his  agoit  or  superintendent,  or 
posted  on  the  premises.  This  was  a  notice 
that  an  Installment  of  rent  was  due.  Thirty 
days  had  to  elapse  after  giving  this  notice 
before  aily  right  to  forfeit  would  accrua  By 
its  terms,  then.  If  the  rent  were  paid  in  the 
meantime  after  such  notice,  the  right  to  as- 
sert a  forfeiture  would  be  ^ectuaUy  d^eat- 
ed;  or,  more  accurately,  the  right  would 
never  come  into  existence.  The  referee  found 
that  this  notice  was  given.  The  notice  on 
which  the  learned  referee  relied  concerns  on- 
ly the  right  to  enter  Judgment  under  the 
power  of  attorney. 

"The  defnidant  filed  some  exceptions,  but 
under  the  view  which  we  take  of  the  case 
It  is  unnecessary  to  pass  upon  them. 

"Inceptions  overruled." 

Argued  before  FELL,  BROWN,  MBSTBE}- 
SIAT,  POTTBlB,  and  STBWABT,  JJ. 

Samuel  B.  Price,  for  appellant  Bverett 
Warren,  for  appellee. 

PBR  CURIAM.  The  order  overruling  the 
exceptions  and  confirming  the  report  of  the 
referee  is  affirmed  for  the  reasons  stated 
In  the  opinion  of  the  learned  Judge  of  the 
commoi^  pleas. 

cm  Md.  104) 
FISHBR  V,  STATD. 
(Court  of  Appeals  of  Maryland.    May  1,  1907.> 

Taxation  —  Inhebitanck    Tax  —  Stattttobt 

Pao  VISIONS. 

Code  Pub.  Gen.  Laws,  art  81,  |  117,  pro- 
vides that  all  estates  passing  from  any  person 
who  may  die  seised  and  possessed  thereof,  being 
in  this  state,  to  any  person  in  trust  or  other- 
wise, other  tnan  to  or  for  the  use  of  the  father, 
mother,  husband,  wife,  children,  and  lineal 
descendants  of  the  grantor,  testator,  or  donor, 
■hail  be  subject  to  a  certain  tax.  Testator  de- 
vised the  residue  of  bis  estate  to  trustees  in 
trust  for  his  widow  during  her  natnral  life,  and 
thereafter  In  trust  to  the  use  of  such  person  as 
she  might  appoint  bv  her  will.  Testator's 
widow,  having  died,  left  a  will  devising  the  en- 
tire residuary  estate  to  her  executors  in  trust 
to  allow  her  orother-in-law  a  life  estate  therein, 
and  thereafter  to  a  home  for  Invalid  children. 
Seld,  in  an  action  after  the  death  of  the  widow 
to  recover  the  collateral  inheritance  tax  on  the 
residuary  estate  of  testator,  that  it  was  subject 
to  the  collateral  inheritance  tax  to  l>e  reckoned 
on  its  value  as  of  the  death  of  testatw's  widow, 
and  not  of  his  own  death. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig, 
vol.  45,  Taxation,  |  1718.] 

Appeal  from  Superior  Court  of  Baltimore 
City;   Alfred  S.  Nilee,  Judge. 

Suit  by  the  state  against  O.  K.  Este  Fish- 
er, surviving  trustee  under  the  will  of  Henry 
B.  Johnston,  deceased.  From  a  judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

Argued  before  BRISCOE,  BOYD,  PBABCB, 
80HMUGKBR,  and  BURKE,  JJ. 

Bernard  Carter,  for  appellant.  Wm.  & 
Bryan,  Jr.,  Atty.  Gen,  for  the  §t&t6. 
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BRISGOBt  J.  This  Is  a  snit  by  the  state  of 
Maryland  to  recover  ttie  collateral  inherit- 
ance tax,  alleged  to  be  due  from  the  estate 
of  the  late  Henry  B.  Johnston.  The  facts 
are  undisputed,  and  the  question  for  deter- 
mination rests  upon  the  construction  to  be 
given  to  section  117,  art.  81,  of  the  Code  of 
*PubIic  General  Laws.  The.  substaoce  of  the 
statute  Is  as  follows:  "All  estates  *  *  • 
passing  from  a&y  person  who  may  die  seized 
and  possessed  thereof,  being  in  this  state, 
or  any  part  of  such  estate  *  *  •  or  inter- 
est therein  transferred  by  deed,  will,  grant, 
bargain,  gift  or  sale,  made  or  Intended  to 
take  effect  In  possession  after  the  death  of 
the  grantor,  •  •  •  devisor  or  donor,  to 
any  person  or  persons,  bodies  politic,  •  *  * 
in  tmst  or  otherwise,  other  than  to  or  for 
the  use  of  the  father,  mother,  husband,  wife, 
children  and  lineal  descendants  of  the  grant- 
tor,  •  *  •  testator,  donor,  •  •  •  shall 
be  subject  to  a  tax  of  two  and  a  half  per 
centum  on  every  hundred  dollars,  of  the  clear 
value  of  such  estates,  money  or  securities." 
Mr.  Johnston  died  on  the  5tb  of  May,  1884, 
leaving  a  large  and  valuable  estate,  consist- 
ing of  real  and  personal  estate.  The  will  was 
duly  admitted  to  probate  in  the  orphans'  court 
of  Baltimore  City,  and  the' trustees  under  the 
will  duly  qnalifled  as  such.  By  his  will,  he 
gave  and  devised  the  entire  rest  and  residue 
of  his  estate,  real  and  personal,  to  certain  trus- 
tees (Messrs.  Josiah  L.  Johnston,  Wm.  A. 
Fisher.  W.  Qrabam  Bowdoin),  In  trust  for  his 
wife,  Harriet  Lane  Johnston,  for  and  during 
the  tehn  of  her  natural  life,  and  after  the 
death  of  his  wife  "In  trust  to  hold  the  entire 
corpus  of  the  residuum  of  the  estate  to  the 
use  of  such  person  and  persons,  whether 
natural  or  corporations,  to  whom  my  wife 
may  give  and  appoint,  by  any  instrument  in 
the  nature  of  her  last  will  and  testament," 
and  "if  she  should  fall  to  execute  a  last  will 
and  to  make  such  appointment,  then,  In  trust, 
to  hold  the  corpus  of  the  residuum  of  th^ 
estate,  to  the  use  of  the  Harriet  Lane  Home 
for  Invalid  Children  of  Baltimore  City."  On 
the  lltb  of  May,  1885,  upon  the  settlement 
of  the  estate,  his  executors  transferred  to  the 
trustees  under  the  will  the  rest  and  residue 
of  the  personal  estate,  amounting  to  $188,- 
395.44.  The  real  property  comprising  a  part 
of  the  estate,  amounting  to  $43,000,  also  pass- 
ed to  the  trustees,  thus  making  the  total  val- 
ue of  the  residuum  of  the  estate  transferred 
to  the  trustees,  under  the  will,  the  sum  of 
$231,395.44.  Mrs.  Johnston  died  on  July  3, 
1903,  leaving  a  last  will  and  testament,  which 
was  duly  admitted  to  probate  in  the  city  of 
Washington,  on  November  3,  1903.  By  her 
will,  she  executed  the  power  of  appointment 
vested  In  her  by  the  will  of  her  husband  by 
devising  and  bequeathing  the  entire  rest  and 
residue  of  the  estate,  real  and  personal,  of 
her  husband,  to  her  executors,  in  trust,  to  al- 
low her  brother-in-law  to  enjoy  a  life  estate 
therein,  if  he  so  desired,  and,  as  to  the  rest 
and  residue,  to  the  Harriet  Lane  Home  for  In- 


valid Children  of  Balthnwe  City.  On  the  14th 
of  March,  1904,  Mr.  Fisher,  the  surviving  trus- 
tee, transferred  all  the  residuum  of  the  es- 
tate to  Mrs.  Johnston's  executors  except  the 
sum  of  $25,000,  retained  by  him  to  meet  any 
claim  of  the  state  for  the  collateral  Inheri- 
tance tax,  here  in  controversy.  It  Is  admit- 
ted, by  the  record,  and  charged  in  the  dec^ 
laration,  that  the  residuum  of  Mr.  Johnston's 
estate  had  increased,  until  at  the  time  of  the 
death  of  Mrs.  Johnston  It  amounted  to  $734,- 
439.36 ;  that  Josiah  L.  Johnston  and  W.  Gra- 
ham Bowdoln  are  dead,  and  the  defendant, 
£>.  K.  Bate  Fisher,  is  the  surviving  trustee; 
and  that  no  collateral  inheritance  tax  has 
been  paid  to  the  state  by  the  trustees  of  the 
estate.  The  case  was  tried  before  the  court, 
without  a  Jnry,  and,  the  Judgment  being  in 
favor  of  the  state,  the  defendant  has  ap- 
pealed. 

The  declaration  In  the  case  contains  two 
counts.  The  first  count  charges  that  the 
state  is  entitled  to  recover  a  tax,  on  the  value 
of  the  rest  and  residue  of  the  estate,  trans- 
ferred by  the  executors  of  Mr.  Johnston  to 
the  trustees,  on  the  11th  of  May,  1885.  The 
second  count  claims  the  tax  on  the  rest  and 
residue  of  the  estate,  at  the  date  of  the  death 
of  Mrs.  Johnston,  on  July  3,  1903.  It  is  con- 
tended on  the  part  of  the  appellant :  (1)  That 
npon  a  proper  construction  of  the  Maryland 
statutes,  relating  to  the  payment  of  collateral 
Inheritance  tax,  In  connection  with  the  facts 
of '  this  case,  the  state  cannot  recover  any 
part  of  the  amount  claimed  in  either  count  ip 
the  declaration;  (2)  that,  if  the  state  can  re- 
cover at  all,  it  can  only  recover  2^  per  cent 
on  the  value  of  the  reversionary  interest  hi 
the  rest  and  residue  of  the  estate,  at  the 
time  of  the  death  of  the  testator,  Henry  E. 
Johnston,  and  upon  the  value  of  the  estate, 
as  then  ascertained.1 

In  the  case  of  Tyson  et  al.  v.  State,  28 
Md.  577,  and  State  v.  DaU-ymple,  Adm'rs,  70 
Md.  298,  17  AU.  82,  3  L.  B.  A.  372,  this  court 
held  that  such  a  tax  was  free  from  all  con- 
stitutional objection.  In  the  latter  caae^  It 
was  said,  in  permitting  property  within  the 
state,  upon  the  death  of  its  owner,  to  pass  by 
devise  or  descent  or  distribution,  the  Legis- 
lature has  seen  fit,  where  strangers  or  col- 
lateral kindred  receive  it,  to  exact,  as  the 
condition  upon  which  that  privilege  Is  grant- 
ed, the  tax  in  question.  And  upon  the  ques- 
tion of  the  collection  of  the  tax.  the  court 
said  that  ample  provision  Is  made  for  every 
possible  contingency  that  may  arise,  whether 
the  decedent  be  a  resident  of  this  state  or 
not,  provided  the  property  be  located  here. 
If  he  be  a  nonresident,  or  be  actually  or 
constructively  here,  if  he  be  a  resident  No 
estate  can  escape  administration  if  the  law 
be  enforced  and  when  the  property  passes 
Into  the  bands  of  thie  executor  his  obligation 
to  pay  the  tax  is  fixed,  and  his  bond  at  once 
becomes  liable  therefor. 

There  can  be  no  doubt,  it  seems  to  ns,  that 
under  section  117  o^  article  81,  above  quoted, 
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fbe  Johnston  estate  is  liable  for  the  collateral 
inheritance  tax  claimed  by  the  state.  The 
language  of  the  statote  is  plain  and  direct 
that  "all  estates  passing  from  any  person 
who  may  die  seized  and  -possessed  thereof 
♦  •  •  transferred,  by  deed,  will,  •  •  • 
to  take  effect  In  possession  after  the  death 
of  the  grantor,  devisor  or  donor,"  not  within 
the  excepted  classes,  shall  be  subject  to  this 
tax.  The  manifest  intention  of  the  Leglsla- 
tore  was  to  tax  the  transmission  of  all  prop- 
erty to  collaterals  situate  In  the  state,  as 
provided  by  the  statute,  and  to  require  the 
payment  of  the  tax  as  a  premium  for  the  en- 
joyment of  the  benefit  thereby  secured.  In 
State  V.  Dalrymple,  70  Md.  288,  17  Atl.  82, 
3  L.  R.  A.  372,  it  is  said  that  one  of  the  con- 
ditions upon  which  strangers  and  collateral 
kindred  may  acquire  a  decedent's  property, 
which  is  subject  to  the  dominion  of  our  laws, 
is  that  there  shall  be  paid  out  of  such  prop- 
erty a  tax  of  2%  per  cent,  into  the  treasury 
of  the  state.  This,  therefore.  Is  not  a  tax 
upon  the  property  itself,  but  Is  merely  the 
price  exacted  by  the  state,  for  the  privilege 
accorded.  In  permitting  property  so  situate 
to  be  transmitted  by  will  or  by  descent,  or 
distribution.  Because  the  statute  does  not 
contain  a  special  provision  for  the  ascertain- 
ment and  collection  of  the  tax  cannot  de- 
feat the  state's  right  to  a  recovery.  It  was 
distinctly  held,  In  Montague  v.  State,  54  Md. 
^7,  that  If  an  administrator  or  executor  ac- 
tually pays  over  money  of  his  decedent  to 
a  collateral  distributee  or  legatee  without 
retaining  therefrom  this  tax,  it  becomes,  to 
the  extent  of  the  tax,  money  had  and  receiv- 
ed by  him  for  the  use  of  the  state,  and  an 
action  may  be  maintained  against  such  dis- 
tributee or  legatee  therefor.'  Dashlell  v.  Bal- 
timore, 45  Md.  621,  Bonaparte  v.  State,  63 
Md.  475.  In  the  case  at  bar,  we  think  It  is 
plain  that,  upon  probate  of  the  will  of  Mrs. 
Johnston,  she  having  executed  the  power 
vested  in  her  by  her  husband's  will,  the  es- 
tate thereupon  became  subject  to  the  col- 
lateral inheritance  tax  Imposed  by  the  act 

It  is  urged,  however,  by  the  appellant  that 
upon  whatever  estate  the  collateral  inherit- 
nnce  tax  is  imposed  by  the  statute,  it  is  Impos- 
ed as  of  the  death  of  the  testator  (Mr.  Johns- 
ton), from  whom  the  estate  comes,  and  not 
upon  the  value  of  the  estate  at  the  time  of 
the  deelii  of  Mrs.  Johnston.  This  contention, 
we  think,  is  answered  by  the  statute  itself. 
TtaO' tax  Is  Imposed  upon  the  clear  value  of 
all  estates  passing  by  will  or  otherwise,  at. 
the  time  it  Is  traiutferred  and  recdved  by 


the  collateral  beneficiary.  The  taix  Is  on 
the  transmission  of  the  property,  and  upon 
the  estate  the  beneficiary  is  to  receive  and 
enjoy.  There  could  be  no  transfer  or  en- 
joyment of  the  property,  by  the  beneficiary 
in  this  case,  until  the  death  of  Mrs.  Johns- 
ton, and,  this  being  so,  the  collateral  inherit- 
ance tax  was  payable,  upon  the  clear  value 
of  the  estate,  at  her  death,  and  at  the  time 
the  collateral  beneficiary  received  the  bene- 
fit of  the  bequest  and  devise  under  the  will. 
In  other  words,  the  tax  is  imposed  upon  the 
clear  value  of  the  estate,  at  the  "passing  and 
transferring"  of  the  estate,  to  the  collateral 
beneficiary.  In  Dalrymple's  Case,  supra, 
this  court  said,  the  amount  of  the  tax  will 
depend  upon  the  sum  in  the  hands  of  the  ad- 
ministrators payable  to  the  legatee. 

It  seems  to  be  clear,  therefore,  without 
further  discussion  of  the  other  questions 
raised  on  the  record,  that  the  court  properly 
sustained  the  demurrer  to  the  appellant's  sec- 
ond plea,  and  committed  no  error  In  granting 
the  state's  first  and  sixth  prayers,  and  in 
rejecting  the  defendant's  prayer.  It  will  be 
seen  that  the  plalntifTs  first  prayer  properly 
announced  the  law  of  the  case.  It  is  as  fol- 
lows: "The  state  prays  the  court  to  rule,  as 
matter  of  law,  that  as  It  Is  admitted  tibat 
the  trustees  holding  the  residuary  devise  and 
legacy  under  the  will  of  Henry  E.  Johnston, 
of  whom  D.  K.  Bste  Fisher  Is  the  surviving 
trustee,  have  received  from  the  executors 
of  Henry  E.  Johnston,  the  said  residuary 
devise  and  legacy,  under  the  said  will,  and  as 
it  appears  from  the  wills  of  Henry  B.  Johns- 
ton and  Harriet  Lane  Johnston,  admitting  In 
these  proceedings,  that  the  said  residuary 
devise  and  legacy  In  the  said  will  of  the  said 
Henry  E.  Johnston,  after  the  termination  of 
the  life  estate  of  Harriet  Lane  Johnston 
(which  life  estote  has  terminated)  la  subject, 
under  the  laws  of  the  state  of  Maryland  to 
a  collateral  Inheritance  tax,  the  verdict  In 
this  case  must  be  for  the  plaintiff."  The 
sixth  prayer  relates  to  the  amount  to  be  re- 
covered, with  interest  from  the  date  of  the 
probate  of  the  will  of  Harriet  Lane  Johns- 
ton, and  there  can  be  no  question  as  to  its 
correctness  under  the  coastmctloo  we  have 
given  the  statute.  The  defendant's  prayer' 
was  properly,  refused.  It  denied  a  recovery 
on  any  part  of  the  amount  claimed  in  either 
of  the  counts  In  the  declaration. 

For  the  reasons  given,  the  judgment  will  be 
affirmed,  with  costs. 

Judgment  affiroEied,  with  costs. 
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FBI  et  aU  v.  TALBOTT. 

(Conrt  of  Appeals  of  Maryland.     April  26, 
1907.) 

1.  Covenant,  Action  of— Bbeacb  or  Aqbkb- 
KENT  Undeb  Seal— Scops  or  Remedy. 

The  action  of  covenant  is  the  appropriate 
remedy  to  recover  damages  for  the  breach  of  an 
agreement  under  seal. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Covenant,  Action  of,  S{  1-6.] 

2.  AsstncpsiT,    Action    or— Gboundb— Scope 
OF  Reuedy. 

An  action  of  assumpsit  does  not  lie  for  the 
recovery  of  damages  on  an  instrument  under 
seal. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Die. 
vol.  5,  Assumpsit,  Action  of,  {S  1,  29.] 

3.  Money    Paid— Evidence— Admissibiutt— 
Sealed  Contbact. 

Plaintiff  sued  in  assumpsit  for  money  al- 
leged to  have  been  paid  by  him  for  defendants 
at  their  request,  consisting  of  certain  taxes  and 
an  amount  paid  on  a  lien  on  defendants'  prop- 
erty. By  agreement  mider  seal  defmdants 
agreed  to  convey  to  plaintiff  certain  prop- 
erty, all  taxes,  interest,  and  rents  to  be  adjust- 
ed to  day  of  closing  transaction,  and,  in  con- 
sideration thereof,  plaintiff  was  to  convey  to 
one  of  defendants  other  property,  there  being  a 
similar  provision  as  to  taxes,  interest,  and  rents 
in  reference  thereto.  Held,  that  the  agreement, 
though  under  seal,  was  properly  admitted  in 
evidence  to  show  upon  whom  the  obligation  to 
pay  the  amount  sued  for  rested. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  35,  Money  Paid,  t  28;  vol.  6,  Assumpsit, 
Action  of,  {  154.] 

4.  Same— iNSTBuciioNs— Question  fob  Jubt. 

It  should  have  been  left  to  the  Jury  to  de- 
termine whether  the  amount  paid  by  plaintiff 
was  the  correct  amount,  and  it  should  not  have 
been  required  to  allow  it  simply  because  he  paid 
it. 

5.  Same— Gboundb— Time  of  Payment. 

Where,  in  assumpsit,  plaintiff  alleged  that, 
at  defendant's  request,  he  had  paid  certain  taxes 
on  property  which  defendants  were  to  convey 
to  him  in  consideration  of  his  conveying  other 
property  to  them,  the  agreement  providing  that 
all  taxes  were  to  be  adjusted  to  the  time  of 
closing  the  transaction,  it  was  not  necessary  for 
him  to  show  tliat  the  payments  were  made  by 
him  before  the  deeds  passed,  since,  if  the  pay- 
ments were  made  at  the  request  of  the  defend- 
ants, the  mere  fact  that  the  deeds  had  been  de- 
livered before  the  payment  was  immaterial. 

Appeal  from  Circuit  Court,  Prince  George's 
Connty;  Geo.  0.  Merrick  and  J.  Parran 
Crane,  Judges. 

Action  by  Henrj  Maurice  Talbott  against 
James '  H.  'Fry  and  another.  Judgment  for 
plaintiff,  and  defendants  appeal.    Reversed. 

Argued  before  BOYD,  PEARCB,  BURKB, 
SCHMUCKER,  and  ROGERS,  JJ. 

Gittings  &  Ohamberlin  and  T.  Van  Olagett, 
for  appellants. 

BOTD,  J.  Tbe  appellee  sued  the  appel- 
lants in  asstmipBit  for  money  which  be  al- 
leged he  had  paid  for  them  at  their  request. 
There  are  seven  counts  in  tbe  declaration; 
the  first  being  a  special  one  and  the  others 
common  counts.  The  first  alleges  that  be 
paid  tbe  sum  of  |167.63  for  taxes  due  on 


some  property  In  tbe  city  of  Washington  and 
the  sum  of  $321.97  to  reduce  a  lien  on  that 
property.  There  was  an  agreement  under 
seal  by  -which  tbe  appellants  agreed  to  con- 
vey to  the  appellee  three  lots  in  Washington, 
"subject  only  to  a  trust  of  $2,700  now  of 
record,"  and  that  part  of  the  agreement  con- 
cluded by  saying:  "All  taxes,  interest  and 
rents  to  be  adjusted  to  day  of  closing  trans- 
action, possession  to  be  delivered  at  the  same 
time."  In  consideration  of  that  the  appellee 
agreed  to  convey  to  James  &.  Fry,  one  of  tbe 
appellants,  a  farm  in  Prince  George's  connty, 
Md..  subject  to  a  mortgage  or  deed  of  trait 
for  $3,000,  and  there  was  a  provision  as  to 
taxes,  interest,  and  rents,  in  reference  to  tbat 
property,  similar  to  tbat  above  quoted.  Dur- 
ing the  trial  tbat  agreement  was  offered  in 
evidence  by  .the  appellee,  and  the  appellants 
objected  to  It  on  the  ground  tbat  it  was  not 
admissible  under  tbe  pleadings,  and  upon  tbe 
further  ground  tbat  any  rights  under  tbe 
agreement  were  merged  In  deeds,  which  had 
been  executed  and  delivered.  The  court  over- 
ruled tbe  objection  and  admitted  tbe  agree- 
mrat;  and  its  ruling  is  presented  to  us  for 
review  by  tbe  first  bill  of  exceptions. 

There  can,  of  course,  be  no  question  tbat 
tbe  action  of  covenant  is  tbe  appropriate 
remedy  to  recover  damages  for  tbe  breach  of 
an  agreement  under  seal,  and,  when  there  Is 
a  contract  under  seal  for  tbe  payment  of  a 
definite  simi  of  money,  it  can  only  be  record- 
ed at  law  in  an  action  of  debt  or  covenant 
It  is  likewise  true  tbat  an  action  <rf  assumi)- 
slt  does  not  lie  for  the  recovery  of  damages 
on  an  instrument  under  seal,  but  it  is  con- 
fined to  tbe  recovery  of  those  for  breaches 
of  parol  contracts,  which  may  be  oral  or  In 
writing,  not  under  seal.  As  the  contract  be- 
fore us  Is  under  seal,  it  follows  from  what 
w6  have  said  that  a  suit  In  assumpsit  could 
not  be  maintained  on  it  to  recover  damages 
for  the  breach  of  any  covenant  or  ag^reement 
therein  contained;  but  is  this  a  suit  on  tbat 
contract,  or  was  tbe  aroellee  required  to  sue 
on  It,  to  recover  the  taxes  and  other  amounts 
claimed  to  have  been  paid  by  him?  We  con- 
fess tbat  these  questions  were  not  altogether 
free  from  difficulty  when  we  entered  upon 
the  consideration  of  this  case,  which  way 
submitted  on  brief  by  the  appellants,  and 
there  was  no  argument  or  brief  for  the  ap- 
pellee, but  upon  reflection  we  have  reached 
tbe  conclusion  tbat  the  agreement  was  ad- 
missible in  evidence,  although  tbe  suit  was 
In  assumpsit.  As  we  have  seen  above,  tbe 
provision  In  tbe  agreement  Is  tall  taxes,  in- 
terest, and  rents  to  be  adjusted  to  day  of 
closing  transaction,  possession  to  be  dellvwed 
at  the  same  time."  There  Is  no  express  cove- 
nant or  agreement  to  pay  tbe  taxes  and  inter- 
est, and,  even  if  it  be  conceded  that  there  was 
an  Implied  covenant  tbat  the  taxes,  interest, 
and  rents  be  adjusted  to  tbe  day  of  closing 
tbe  transaction,  and  that  tbe  balance  be  paid 
to  whosoever  due^  yet  according  to  the  theory 
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of  tbe  plaintiff  they  were  not  adjosted;  that 
Is  to  say,  the  taxes  and  Interest  "to  day  of 
closing  transaction"  were  not  paid,  and,  so 
far  as  disclosed  by  tbe  record,  no  rent  was 
then  collected  or  deducted  by  tiie  appellants, 
if  there  was  any  which  had  not  l>een  previous- 
ly paid.  As  no  purchase  money  was  to  pass 
l>etween  these  parties,  according  to  the  writ- 
ten agreement,  it  might  well  be  that  the  ap- 
pellants requested  tbe  appellee  to  pay  the 
taxes  and  interest  and  agreed  to  repay  him. 
Indeed,  after  the  agreement  was  admitted, 
the  appellee  offered  evidence  tending  to  show 
that  tbe  appellants  had  agreed  to  pay  the  sum 
agreed  upon.  If  be  would  loan  them  |400  and 
take  a  second  mortgage  on  tbe  farm,  that  he 
agreed  to  do  so,  prepared  tbe  mortgage,  and 
It  was  sent  to  tbe  appellants,  but  they  did 
not  execute  it  They  denied  that,  and  tes- 
tified that  the  original  undertaking  was  tliat 
each  of  the  properties  was  to  be  subject  to  a 
lien  of  $2,700,  and,  when  they  called  the  at- 
tention of  tbe  broker  to  the  provision  in  the 
agreement  that  there  was  to  be  $3,000  on  the 
farm,  he  said  that  he  was  to  pay  for  Mr. 
Talbott  the  taxes,  interest,  etc.  We  refer  to 
these  matters  only  to  show  that  it  was  not 
only  possible,  but  there  was  evidence  of  at 
least  attempts  to  arrange  for  Mr.  Talbott  to 
pay  tbe  taxes  and  interest  for  tbe  appellants. 
The  special  count  in  the  nar.  alleges  that 
the  plaintlfT  paid  tbe  amount  sued  for  at  tbe 
request  of  the  defendants.  If  that  be  true, 
and  the  defendants  were  under  obligations  to 
pay  them,  there  could  be  no  valid  reason  why 
money  so  paid,  at  their  request,  could  not  be 
recovered  In  assumpsit  Prom  what  we  have 
stated  above,  it  can  be  seen  that  there  was  a 
dispute  between  the  parties  as  to  who  should 
pay  them,  and  it  must  be  remembered  that 
the  written  agreement  only  provided  that  they 
were  "to  be  adjusted  to  day  of  closing  trans- 
action." Therefore,  as  reflecting  upon  the 
question  thus  at  issue  between  them,  the 
agreement,  although  under  seal,  was  properly 
admitted  in  evidence  to  show  upon  whom  the 
obligation  rested  to  pay  them.  It  was  not 
offered  as  the  basis  of  the  action,  but  as  evi- 
dence of  a  material  fact  involved  in  it  Tbe 
case  of  Curtis  v.  Flint  &  Pere  Marquette  Ry. 
Co.,  32  Mich.  291,  presented  a  very  similar 
question.  Tbat  was  an  action  of  assumpsit 
on  the  common  money  counts  to  recover  the 
amount  of  taxes  paid  by  tbe  plaintiff  for  the 
use  of  the  defendant  The  duty  of  tbe  de- 
fendant to  pay  the  taxes  arose  upon  his  con- 
tract under  seal  for  the  sale  of  some  land 
to  the  plaintiff.  In  Michigan  there  was  a 
statute  providing  that  in  suits  upon  contracts 
under  seal,  or  upon  judgments,  wbere  an  ac- 
tion of  covenant  or  debt  could  be  maintained, 
an  action  of  assumpsit  could  be  In  tbe  same 
manner  In  all  respects  as  upon  contracts  with- 
out seal.  It  had  been  decided  In  Gooding  v. 
Hlngston,  20  Mich.  439,  that  the  statute  did 
not  dispense  with  any  special  averments  in 
tbe  declaration  which  were  before  essential. 


aod  recovery  ooold  not  be  had  on  the  common 
counts.  Judge  Oooley  in  delivering  the  opln-  ° 
Ion  of  the  court  in  the  Curtis  Case,  said: 
"The  distinction  between  that  case  and  this 
Is  obvious.  This  action,  as  has  been  stated, 
is  brought  to  recover  moneys  paid  for  defend- 
ant's use;  and  all  tbat  Is  Decessary  to  main- 
tain such  an  action  is  to  show  the  duty  of 
the  defendant  to  pay,  and  the  payment  by 
the  plaintiff  to  protect  itself  against  injurious 
oonseqoences.  The  duty  may  as  well  be  es- 
tablished by  a  contract  under  seal  as  by  any 
other.  The  action  la  not  based  upon  it  but 
is  a  matter  of  evidence  only."  That  court 
through  one  of  its  Judges  who  so  greatly 
helped  to  give  it  such  a  high  standing 
throughout  tbe  country,  thus  announced  tbe 
law  in  a  case  involving  practically  tbe  same 
question  that  is  before  us,  and  was  not  in 
any  way,  as  we  understand  the  opinion, 
governed  by  the  statute  above  referred  to. 
Indeed,  it  was  not  a  salt  on  a  contract  under 
seal,  to  which  tbe  statute  alone  applied.  If 
it  be  true  that  the  plaintiff  did  pay  at  their 
request  money  wlilch  the  defendants  were 
under  obligation  to  pay,  then  there  was  an 
implied  assumpsit  to  repay  it  to  him,  and 
there  can  be  no  substantial  reason  assigned 
why  lie  should  not  be  permitted  to  recover  it 
in  an  action  of  assumpsit  notwithstanding 
the  agreement  offered  in  evidence  was  under 
seal.  Indeed,  it  migbt  well  be  questioned 
whether  he  could  have  sued  on  that  agree- 
ment (even  assuming  there  was  an  implied 
covenant  to  pay  the  party  to  whom  the  In- 
terest and  taxes  were  due),  If,  after  breach 
of  the  covenant  he  had  agreed  to  pay  tbe 
amounts;  but  regardless  of  that  we  ate  of 
the  opinion  that  he  could,  under  the  circmn- 
stances,  sue  in  assumpsit  and  that  the  agree- 
ment under  seal  was  admissible,  for  tbe  rea- 
sons given. 

The  agreement  was  also  objected  to  because 
it  was  merged  in  the  deeds.  When  It  was 
admitted,  there  had  been  no  evidence  that 
tbe  deeds  had  been  executed  and  delivered; 
but  If  there  bad  been,  they  are  not  in  the 
record,  and  hence  their  contents  are  not 
known  to  us.  They  may  have  left  the  ques- 
tion undisposed  of,  and  hence  it  is  unneces. 
Kary  to  discuss  the  effect  of  deeds  upon  pre- 
vious agreements  when  they  are  offered  mere- 
ly as  evidence  in  a  case  such  as  this. 

The  exceptions  In  reference  to  the  action 
of  the  court  on  tlie  prayers  offered  are  not 
presented  in  accordance  with  the  well-estab- 
lished practice  In  this  state,  which  can  easily 
be  ascertained  by  reference  to  the  records  of 
this  court  and  should  be  followed;  but  al- 
though irregular,  they  are  sufficient  Tbe 
court  granted  tbe  first  and  second  imtyers 
of  the  plaintiff  and  the  second  of  the  defend- 
ants, and  rejected  the  first  of  the  defoidants ; 
their  third  being  conceded.  The  defendants 
exceed  to  the  granting  of  those  of  the 
plaintiff  and  to  the  rejection  of  their  first 

The  first  of  the  plaintiff  la  "that  unleas  the 
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Jury  find  from  tbe  evidence  that  Galen  H. 
Green  was  in  fact  the  agent  of  tbe  plaintiff, 
tlien  they  are  not  to  consider  any  oTldence 
relating  to  tbe  transaction  embraced  in  con- 
tract of  March  30tb,  unless  the  same  hap- 
pened after  tbe  date  of  said  contract"  It  is 
not  clear  just  what  is  meant  by  that.  It 
perhaps  might  have  done  tbe  plaintiff  more 
harm  than  the  defendants,  but  such  a  prayer 
might  be  very  misleading,  not  to  speak  of 
other  objections.  The  effect  of  It  was  that, 
if  the  jury  found  that  Green  was  the  agent 
of  the  plaintiff,  they  could  consider  "any  evi- 
dence relating  to  the  transaction  embraced  in 
contract  of  March  30th,"  but.  If  they  found 
he  was  not,  they  could  consider  any  of  such 
evidence,  regardless  of  who  gave  it.  The 
prayer  is  otherwise  defective,  but  we  need  not 
discuss  It  further,  and  It  was  doubtless  Inad- 
vertently granted. 

The  plaintiff's  second  prayer  ought  also  to 
have  been  rejected  by  reason  of  the  conclu- 
sion, even  if  there  had  been  no  other  objec- 
tion to  It  If  the  Jury  found  that  the  defend- 
ants had  agreed  to  pay  the  taxes  and  to  re- 
duce the  trust  to  $2,700,  or  authorized  the 
plaintiff  to  pay  the  same,  and  further  found 
that  the  plaintiff  did  pay  them,  they  were  in- 
structed to  And  a  verdict  for  the  plaintiff  "for 
such  an  amount  as  they  should  find  was  paid 
by  him  accounting  to  the  date  of  transfer  of 
the  respective  properties."  It  should  have 
been  left  to  the  jury  to  determine  whether 
what  he  paid  was  the  correct  amount,  and 
not  require  them  to  allow  it  simply  because 
he  paid  it  There  Is  nothing  to  show  wheth- 
er the  rent  was  adjusted,  or  whether  the 
plaintiff  received  any  which  had  been  running 
before  the  transaction  was  closed.  As  the 
agreement  offered  in  evidence  by  the  plaintiff 
expressly  provided  that  taxes,  interest  and 
rents  were  to  be  adjusted,  it  may  be  that  the 
plaintiff  afterwards  collected  some  of  the 
rent,  which  was  to  be  taken  into  considera- 
tion. But  neither  the  qourt  nor  tbe  Jury 
could  assume,  In  the  absence  of  some  admis- 
sion by  the  defendants,  that  the  amount 
paid  by  the  plaintiff  was  correct  The  record 
shows  tbe  taxes  were  not  paid  until  August 
15th,  while  the  plaintiff  testified  th^t  the 
deed  to  him  was  recorded  in  May,  1905.  The 
nar.  alleges  he  paid  $167.63,  and  his  testl- 
mony  was  that  he  paid  $169.  The  nar.  also 
alleges  he  paid  $321.97  to  reduce  the  lien, 
while  bis  testimony  is  that  he  paid  $183.27. 
Of  course,  the  all^atlons  in  the  nar.  are  only 
referred  to  as  showing  that  there  might  well 
have  been  some  question  as  to  whether  what 
he  did  pay  was  tbe  correct  amount  due.  The 
first  part  of  the  prayer  is  not  altogether  In 
accord  with  the  special  count  in  the  nar. 

The  first  prayer  of  tbe  defeudanta  waa 


properly  rejected.  We  do  not  understand 
why  it  was  necessary  to  show  that  the  pay- 
ments were  made  by  the  plaintiff  before  the 
deeds  passed,  as  tlie  prayer  required  to  be 
done.  If  they  were  made  at  the  request  of 
the  defendants,  the  mere  fact  that  the  deeds 
had  been  delivered  before  the  payment  would 
be  immaterial.  In  the  case  of  Keator  v.  Col- 
orado Coal,  etc.,  Co.,  32  Pac.  857,  3  Colo.  App. 
188,  relied  on  by  the  defendants,  the  vendor 
sued  the  vendee  for  taxes  on  the  property 
conveyed  after  it  had  delivered  the  deed. 
The  court  said  that  there  was  no  Individual 
liability  on  the  part  of  the  coal  company 
under  the  statute,, and  the  taxes  were  a  lien 
on  the  property  conveyed,  and  hence  payment 
at  that  time  by  the  coal  company  "was  pre- 
cisely analogous  to  tbe  payment  of  a  debt  of 
one  person  by  a  stranger,  and  It  Is  uniformly 
held  that  such  a  voluntary  paymoit  gives  to 
tbe  payor  no  cause  of  action  against  the  per- 
son whose  debt  he  may  have  liquidated." 
But  In  this  case  the  property  on  which  the 
taxes  and  trusts  were  liens  was  cobveyed  to 
the  appellee  as  a  consideration  for  tbe  prop- 
erty conveyed  by  him  to  the  appellants.  They 
were  to  be  adjusted  as  of  the  day  the  trans- 
action was  to  be  closed,  and,  If  they  were 
paid  at  the  request  of  the  appellants,  there 
was  an  Implied  assumpsit  to  pay  them  to  the 
plaintiff.  The  Washington  property  subject 
to  a  Hen  of  $2,700  stood  In  tbe  place  of  pur- 
chase money  for  tbe  Prince  George's  property, 
and  a  recovery  of  any  excess  over  the  lien 
agreed  to  be  left  on  the  property,  paid  by  the 
appellee,  was  very  analogous  to  the  recovery 
of  unpaid  purchase  money.  It  was  decided 
in  Wolfe  V.  Hauver,  1  Gill,  84  (which  has 
frequently  been  since  affirmed),  that  the  re- 
ceipt In  a  deed  for  the  conveyance  of  land  is 
only  a  prima  facie  evidence  of  the  payment 
of  the  purchase  money,  and  that  the  vendor 
may  maintain  an  action  of  assumpsit  for  the 
purchase  money  agreed  to  be  paid  after  the 
conveyance  of  tbe  land  and  delivery  of  posses- 
sion in  pursuance  to  the  deed.  So,  although 
this  Is  not  strictly  speaking  purchase  money, 
it  is  in  effect  very  much  like  It;  for,  if  the 
agreement  was  that  the  trust  to  be  left  on 
tbe  Washington  property  was  to  be  $2,700, 
and  not  $2,883.27,  payment  of  the  difference 
by  the  appellants  would  have  made  the  prop- 
erty conveyed  by  them,  as  payment  for  the 
other  property,  that  much  more  valuable. 

No  other  questions  are  presented  by  the 
record,  and  we  are  not  called  upon  to  pass  on 
the  prayer  of  the  defendants  which  was 
granted,  or  the  one  that  was  conceded.  For 
error  in  granting  tbe  two  prayers  of  the  plain- 
tiff, the  Judgment  must  be  reversed. 

Judgment  reversed,  and  new  trial  award- 
ed, the  appellee  to  pay  the  costs. 
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STATE  r.  BIARTIiAND  GLUB. 
(Court  of  Appeals  of  Maryland.    April  26, 1907.) 
1.  iNTOXicAftNO    Lkjuobs— Indictment— Of- 
fenses. 

The  allegationB  of  an  indictment,  averrinK 
that  a  club  incorporated  as  a  social  club,  and 
licensed  by  the  city  of  Baltimore  to  sell  by 
retail  intoxicating  liquors,  and,  not  being  a 
hotel  keeper,  did  sell  and  furnish  on  Sunday 
intoxicatine  liqaors  to  a  person  unknown,  and 
aTerring  that  it  sold,  furnished,  and  disposed  of 
on  Sundasty  certain  spirituous  and  fermented  liq- 
aors, lager  beer,  etc.,  to  a  person  unknown,  are 
broad  enough  to  support  a  conviction  either  un- 
der Code  Pub.  Gen.  Laws,  art.  27,  {  385,  pro- 
hibiting a  person  from  selling  on  Sunday  intoxi- 
cating liquors  or  other  goods,  wares,  or  mer- 
chandise, or  under  Baltimore  City  Charter 
(Laws  189a  p.  SOI,  c.  123)  <  682,  declaring 
that  no  licensee  to  sell  intoxicaung  liquors  shall 
sell  intoxicating  liquors  on  Sunday  unless  the 
licensee  is  a  hotel  keeper. 

fEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Intoxicating  Liquors,  §|  219,  220,  22&] 

Z  Sajce— Natdrk  of  License. 

A  license  for  the  sale  of  intoxicating  liq- 
uor* is  granted  by  the  state  in  the  exercise  of 
its  police  power,  and  may  be  modified  or  an- 
nulled by  the  state  at  pleasure,  and  the  source 
from  which  a  liquor  license  is  derived,  whether 
from  the  city  or  elsewhere,  is  tbe  authority  of 
the  state. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
ToL  id.  Intoxicating  Liquors,  {  103.] 

3.  Same— Statutes— Violation. 

A  dub  incorporated  by  Acts  1858,  p.  121, 
e.  96,  as  amended  by  Acts  1892,  p.  19,  c.  22,  as 
a  social  club,  and  maintaining  a  clubhouse  in 
the  city  of  Baltimore,  and  there  furnishing  to 
its  members  refreshment,  including  intoxicating 
liquors,  and  holding  a  license  to  sell  liquors  in 
the  city  of  Baltimore,  is  a  licensee  under  Pub. 
lioc.  Laws  Baltimore  City,  art.  4,  relating  to 
intoxicatins  liquors,  and  by  virtue  of  Acts  18^ 
p.  778.  c.  246,  and  Acts  1906,  p.  474,  c.  278,  is 
liable  to  the  penalty  prescribed  by  Baltimore 
CSty  Charter  (Laws  1898,  p.  602,  c  123)  § 
685.  for  selling  liquor  on  Sondt^,  though  tbe 
sale  is  made  to  its  members. 

FEid.  Note.— For  cases  in  point,  see  Cent.  Dig. 
▼01.  29,  Intoxicating  Liquors,  §  186.] 

Appeal  from  Criminal  Court  of  Baltimore 
City ;  Henry  D.  Harlan,  Judge. 

Tbe  Maryland  Club  was  indicted  for  aelU 
Ing  intoxicating  liquors  on  Sunday.  From  a 
Judgment  dlBmlsslng  tbe  prosecution,  ren- 
dered on  the  overruling  of  a  demurrer.  Inter- 
posed by  the  state  to  special  pleas,  the  state 
appeals.    Reversed  and  remanded. 

Argued  bfore  BOYD,  PEARCE,  BURKE, 
8CHMUCKBR,  and  ROGERS,  JJ. 

Albert  S.  J.  Owens  and  William  S.  Bryan, 
Jr^  Att7.  Gen.,  for  the  State.  Morris  A.  So- 
per  and  Bernard  Carter,  for  appellee. 

BDRKB,  J.  The  Maryland  Club,  a  bona 
fide  social  organization.  Incorporated  under 
the  laws  of  Maryland,  was  indicted  in  the 
criminal  court  of  Baltimore  on  tbe  12tb  day 
of  December,  1906,  for  the  offense  of  selling 
and  fnmlsbing  Intoxicating  Ilqnon  on  Sun- 
day, November  26,  1906,  in  the  city  of  Baltl- 
morci  to  a  certain  person  whose  name  waa 
anknown  to  the  grand  jurors.    Tbe  indlct- 


meat  contained  four  connta.  Tbe  first  count 
charged  that  the  Maryland  Club,  "a  body 
corporate,  duly  Incorporated,  late  of  said 
city,  on  tbe  25tb  day  of  November,  In  the 
year  one  thousand  nine  hundred  and  six,  at 
the  city  aforesaid,  the  said  day  In  the  said 
year  being  the  Lord's  Day,  commonly  called 
'Sunday,'  and  being  then  and  there  a  body 
corporate,  duly  Incorporated,  in  said  state  of 
Maryland,  and  being  then  and  there  a  club, 
and  being  then  and  there  a  licensee  of  the 
said  state  under  the  name  of  the  'Maryland 
Club,'  then  and  there  licensed,  as  aforesaid, 
to  sell,  offer  for  sale,  and  Iteep  for  sale  in- 
toxicating liquors  by  retail  by  tbe  drink  In 
said  city,  and,  not  being  then  and  there  a 
hotel  keeper,  unlawfully  did  then  and  there 
sell  and  furnish  intoxicating  liquors  to  a 
certain  i>erson  to  tbe  jurors  aforesaid  un- 
known, contrary  to  the  form  of  the  act  of 
assembly  in  such  case  made  and  provided, 
and  against  the  peace,  government,  and  dig- 
nity of  the  state."  The  second  count  alleges 
that  the  Maryland  Club  was  Incorporated 
by  an  act  of  the  General  Assembly  of  Mary- 
land passed  in  the  year  1858,  and  sets  out  In 
full  the  act  of  incorporation.  It  then  sets 
out  an  act  of  the  General  Assembly  of  Mary- 
land, known  as  chapter  22,  p.  19,  Acts  1892, 
by  which  the  original  charter  of  the  Mary- 
land Club  was  amended.  It  then  alleges  that 
the  said  Maryland  Club  "during  all  of  the 
time  aforesaid  was,  and  still  is,  such  corpora- 
tion and  body  corporate  as  aforesaid,  and 
that  on  tbe  25th  day  of  November,  in  the 
year  nineteen  hundred  and  six,  at  the  dty  of 
Baltimore,  in  the  state  of  Maryland,  said 
Maryland  Club  was,  and  stlil  is,  such  cor- 
poration and  body  corporate  duly  incorpo- 
rated as  aforesaid,  and  was  mi  the  said  last- 
mentioned  day,  and  still  is,  at  the  city  afore- 
said, a  club  and  licensee  of  said  state  licensed 
to  sell,  offer  for  sale,  and  keep  for  sale  in- 
toxicating liquors  by  retail  by  the  drink  in 
said  city  of  Baltimore,  and,  not  being  then 
and  there  on  said  2eth  day  of  November  In 
said  year,  nineteen  hundred  and  si^,  at  the 
city  aforesaid,  a  hotel  keeper,  unlawfully  at 
the  dty  aforesaid,  did  on  the  said  last-men- 
tioned date,  to  wit,  November  25th,  nineteen 
hundred  and  six,  the  last-mentioned  day  be- 
ing the  Lord's  Day,  commonly  called  'Snn- 
day,'  sell  and  famish  at  tbe  city  aforesaid 
Intoxicating  llqnors  to  a  cotaln  persmi  whose 
name  Is  to  the  jurors  aforesaid  unknown, 
contrary  to  the  form  of  the  act  of  Assembly 
In  such  case  made  and  provided,  and  against 
tbe  peace,  government,  and  dignity  of  the 
state."  The  third  count  alleges  that  the 
said  Maryland  Club,  "a  body  corporate,  daly 
incorporated,  on  the  said  25th  day  of  Novem- 
ber, In  the  year  of  our  Lord  nineteen  hun- 
dred and  six,  at  the  city  aforesaid,  the  said 
day  in  the  said  year,  being  the  Lord's  Day 
and  Sabbath  Day,  commonly  called  'Sunday,' 
and  being  then  and  there  a  body  corporate, 
duly  Incorporated,  and  being  then  and  there 
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a  club,  society,  and  association,  and  a  li- 
censee of  the  said  state,  under  the  name  of 
the  Maryland  Club,  then  and  there  licensed 
to  sell,  offer  for  sale,  and  keep  for  sale  intoxi- 
cating liquors  by  retail  by  tbe  drink  in  said 
city,  and  not  being  then  and  there  a  hotel 
keeper,  unlawfully  did  sell  and  furnish  on 
the  said  last-mentioned  day  in  the  said  year, 
at  tbe  clt7  aforesaid,  intoxicating  liquors  to 
a  certain  person  whose  name  Is  to  the  Jurors 
aforesaid  unknown,  contrary  to  the  form  of 
the  act  of  Assembly  in  such  case  made  and 
provided,  and  against  the  i>eace,  government, 
and  dignity  of  tbe  state."  The  fourth  count 
charges  that  said  Maryland  Club,  "a  body 
corporate,  duly  Incorporated,  on  the  said  25th 
day  of  November,  In  the  year  nineteen  hun- 
dred and  six,  at  the  city  aforesaid,  the  said 
last-mentioned  day  In  tbe  said  year  being 
tbe  Lord's  Day,  commonly  called  'Sunday,' 
and  being  the  Sabbath  Day,  and  the  said 
Maryland  Club  being  then  and  there  a  cor- 
poration, duly  Incorporated,  and  being  then 
and  there  a  club,  society,  and  association, 
and  then  and  there  a  licensee  of  the  said 
state,  under  the  name  Maryland  Club,  then 
and  there  licensed  to  sell,  offer  for  sale,  and 
keep  for  sale  intoxicating  liquors  by  retail 
by  the  drink  In  said  city,  and  not  being  then 
and  there  a  hotel  keeper,  unlawfully  dill  then 
and  tliere  sell,  furnish,  and  dispose  of  cer> 
tain  spirituous  and  fermented  liquors,  cor- 
dials, lager  beer,  wine,  cider,  and  Intoxicat- 
ing liquors  to  a  certain  person  whose  name  Is 
to  tbe  jurors  aforesaid  unknown,  contrary 
to  the  form  of  the  act  of  Assembly  In  such 
case  made  and  provided,  and  against  the 
peace,  government,  and  dignity  of  tbe  state." 
To  this  Indictment  the  defendant  filed  two 
special  pleas,  to  each  of  which  the  state  de- 
murred. The  demurrer  of  the  state  to  each 
of  said  special  pleas  was  overruled  by  the 
court,  and,  the  state  declining  to  traverse  the 
pleas.  Judgment  was  entered  that  the  travers- 
er, the  Maryland  Club,  be  dismissed  and  dis- 
chai^ed  from  said  Indictment  From  this 
Judgmoit  the  appeal  now  before  us  was 
taken. 

The  special  pleas  filed  by  the  Maryland 
Club  are  quite  lengthy;  and  only  the  sub- 
stance of  the  first  plea  need  be  stated,  as  the 
Identical  defense  presented  by  the  first  plea 
Is  relied  on  under  the  second.  It  sets  out 
Acts  1858,  p.  121,  c.  96,  by  which  It  was  In- 
corporated, and  by  which  it  appears  that  "an 
association  of  citlsens  has  been  formed  In 
the  City  of  Baltimore,  nnder  the  title  of  the 
Maryland  Club,  having  for  its  object  the 
promotion  of  regulated  social  Intercourse 
am<Mig  its  members,  and  the  extension  of  hos- 
pitable courtesies  to  strangers";  that  upon 
the  passage  of  said  act  of  incorporation  the 
corporation  thereby  created,  and  as  thereby 
authorized,  organized  itself  as  a  social  club 
for  the  accomplishment  of  the  objects  set 
forth  In  Its  said  charter,  committing  the 
admlnlstratioii  of  said  club  to  a  board  of 


25  governors,  and  began  to  exercise  tbe  rights 
and  privileges  granted  to  it  thereby,  and  con- 
tinued In  the  exercise  of  the  same  up  to  and 
Including  the  year  1882,  in  which  year  its 
charter  was  amended  by  an  act  of  tbe  Gen- 
eral Assembly  of  Maryland,  being  chapter  22, 
p.  19,  of  the  Acts  of  the  General  Assembly 
of  Maryland  of  1892.  The  amended  charter 
is  then  set  forth,  and  It  Is  then  alleged  that, 
"after  tbe  passage  of  said  last-mentioned  Act 
of  Assembly,  the  said  corporation,  the  Mary- 
land Club,  continued  in  the  exercise  of  the 
rights  and  privileges  granted  to  it  by  Its 
original  charter  and  the  aforesaid  amend- 
ment thereof,  and  was  In  the  exercise  thereof 
at  the  times  mentioned  in  the  several  counts 
of  the  indictment,  and  after  the  passage  of 
the  said  act  of  assembly  of  Maryland  of  1892 
(Acts  1892,  p.  19,  c.  ^,  the  said  Maryland 
Club  for  the  better  accomplishment  of  the 
purposes  of  a  social  club,  for  the  accompliab- 
ment  of  which  it  has  been  created  and  or- 
ganized, did,  at  great  cost  and  expense,  erect 
and  provide  for  tbe  use  of  its  members  a 
large  building  situated  at  the  southeast  cor- 
ner of  Charles  and  Eager  streets  in  the  city 
of  Baltimore,  containing  parlors,  sitting 
rooms,  sleeping  rooms,  reading  rooms,  library, 
billiard  rooms,  dining  rooms,  a  caf6  and 
restaurant,  a  large  and  commodious  kitchen, 
storerooms  for  articles  of  food,  wines,  liq- 
uors, beers,  and  cigars,  and  other  rooms 
adapted  to  the  prc^per  use  of  a  flrst-claaa 
social  club;  and  furnished  and  equipped 
said  house  and  rooms  with  articles  suitable 
and  adapted  to  the  use  of  Its  members  as  a 
place  where  they  may  meet  from  day  to  day 
and  have  the  conveniences  and  advantages 
of  a  first-class  social  club ;  that  a  large  num- 
ber of  the  members  of  the  club  from  time  to 
time,  as  well  on  week  days  as  on  Sundays, 
get  their  meals  in  the  said  club  building,  in- 
cluding breakfast,  lunch,  and  dinner;  that 
tbe  membership  of  said  club  Is  divided  into 
two  classes,  designated  as  'resident  members' 
and  'nonresident  members,'  the  resident  mem- 
•bera  being  those  who  reside  in  the  city  of 
Baltimore,  and  the  nonresident  members  be- 
ing those  who  reside  elsewhere;  that  at  the 
times  mentioned  in  said  indictment  the  num- 
ber of  Its  resident  members  was  approximate- 
ly 482,  and  its  nonresidents  176;  that  the 
Initiation  fees  of  each  resident  member  Is 
$150,  and  of  each  nonresident  member  $50, 
and  the  annual  dues  paid  by  each  of  the 
resident  members  is  $75,  and  by  each  of  the 
nonresident  members  $36 ;  that  from  the  said 
fees  and  dues  the  said  Maryland  Club  derives 
an  annual  revenue  each  year  of  more  than 
$40,000;  that  In  the  conduct  of  Its  affairs, 
and  for  the  purpose  of  carrying  out  tbe  ob- 
jects for  which  it  was  incorporated,  the  said 
Maryland  Club  serves  and  fnmlshes  articles 
of  food,  meals,  wines,  liquors,  beers,  and 
cigars,  which  liquors,  wines,  and  beers  are 
known  as  intoxicating  liquors,  wines,  and 
beers,  to  those  of  Its  members  who  from  time 
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to  time  ask  to  be  served  and  furnished  there- 
with, at  times  furnishing  said  Intoxicating 
liquors  to  members  with  meals  and  at  times 
without  meals,  as  well  on  Sundays  as  on 
we^  days;  that,  to  enable  It  to  furnish  the 
same  to  Its  said  members,  It  purchases  and 
keeps  on  hand  the  said  axticles,  and  furnishes 
the  same  to  Its  members  at  prices  fixed  by  a 
committee  of  ito  board  of  goTernora,  and 
paid  by  the  member  or  members  ordering 
said  articles ;  that  the  prices  so  fixed  for  said 
meals,  artldes  of  food,  dgars,  wines,  liquors, 
and  beers,  and  the  prices  fixed  for  each  of 
them,  are  not  fixed  with  the  view  of  making 
by  the  said  Club  any  profit  in  the  furnishing 
of  the  same,  but  the  prices  are  fixed  with  the 
▼lew  of  furalBhing  the  said  articles  at  a 
minimum  cost  to  Its  members,  and  such  an 
amount  only  is  diarged  as  will  compensate 
for  the.  cost  ot  the  said  articles,  and  -a  rea- 
sonable portion  of  the  expenses  of  serving 
tbe  same,  taking  Into  consideration  the  cost 
of  the  service.  Including  the  wear  and  tear  of 
the  articles  used  In  connection  therewith,  the 
lighting,  heating,  use  of  the  premises  tn 
which  the  said  articles  are  furnished;  that 
tbe  revenues  derived  from  the  furnishing  of 
the  said  articles  are  not  oQual  to  the  cost  of 
furnishing  the  same,  the  difference  between 
said  cost  and  said  revenues  differing  from 
year  to  year,  and  large  in  amount  in  each 
and  every  year,  and  most  years  running  In- 
to thousands  of  dollars,  up  to  and  including 
tbe  year  1906;  that  sold  deficit  is  paid  out  of 
the  revenues'  received  as  aforesaid  by  tbe 
Club  from  the  fees  and  dues  of  its  members; 
that  no  person  other  than  resident  and  non- 
resident members  are  admitted  to  the  privi- 
leges of  said  club,  except  a  limited  number  of 
persons  not  residing  In  the  state  of  Maryland, 
but  who  are  visitors  to  the  city  of  Baltimore, 
and .  upon  invitation  of  members,  with  the 
sanction  of  the  executive  committee  of  the 
board  of  governors,  are  admitted  to  tbe  prlv- 
il^es  of  the  club  for  a  limited  number  of 
days,  and  that  said  persons  while  so  enjoy- 
ing said  privileges  are  members  of  said  club." 
It  thm  alleges  thaf  for  the  purpose  of  com- 
plying with  the  laws  of  the  state  of  Mary- 
land, and  In  order  to  be  able  to  furnish  Its 
membeia  with  liquors,  wines,  and  beers  In 
the  manner  hereinbefore  set  forth  In  the  plea, 
the  Maryland  Club  did  on  the  6th  day  of 
April,  1906,  file  through  Its  secretary,  George 
May,  with  the  board  of  liquor  license  com- 
missioners of  Baltimore  city  a  petition  for 
tbe  grant  of  a  liquor  license.  This  petition  Is 
then  set  forth,  and  states  that  it  Is  made  by 
George  May,  of  Baltimore  dty,  as  president, 
or  secretary  of  the  club,  society,  or  associa- 
tion thereinafter  named,  for  and  on  behalf  of 
the  said  club,  society,  or  association  In  ac- 
cordance with  the  provision  of  section  81a 
and  section  81b  of  article  66  of  the  Code  of 
Public  General  Iiaws  ot  Maryland  (Laws 
1888,  p.  779,  c.  248).  The  petition  states  that 
the  name  of  sold  dub,  society,  or  association 


Is  the  Maryland  Club ;  that  B.  C.  Hoffman  is 
the  president,  and  that  said  club,  society,  or 
association  desires  to  sell,  barter,  fumisl),  or 
dispense  liquors,  wines,  and  beers  to  its  mem- 
bers; that  the  name  of  the  owner  of  said 
premises  for  which  tbe  license  Is  applied 
for  Is  the  Maryland  Club;  that  tbe  petition- 
er, "on  behalf  and  In  the  name  and  by  the 
authority  of  the  said  organization,  hereby 
agrees  to  furnish  to  the  board  of  liquor 
license  commisslimers,  whenever  requested  to 
do  BO,  such  facts  and  Information  as  may  be 
necessary  or  proper  to  satisfy  the  board  that 
the  dub,  sodety,  or  association  hereby  mak- 
ing application  for  license  Is  In  fact  such 
legitimate  and  bona  fide  organisation  as  it 
purx>orts  to  be,  and  that  such  organization 
would  not  l>e  a  nuisance  to  the  neighborhood 
where  It  Is  located  or  proposes  to  locate"; 
that  the  organization  has  not  been  Indicted 
for  any  alleged  violation  of  the  law.  And 
the  petition  states  that  the  said  organization 
Is  legitimate  and  bona  fide  organization  for 
the  purposes  named  in  its  certificate  or  in- 
corporation or  charter,  that  it  is  composed  of 
reputable  and  law-abiding  citizens,  and  that 
this  license  Is  not  intended  to  be  and  will 
not  be  used  for  any  purpose  or  In  any  man- 
ner contrary  to  law  or  subversive  of  peace 
and  good  order.  To  this  petition  was  an- 
nexed a  sworn  list  of  Iwna  fide  members  of 
said  organization,  as  required  by  section  81a 
of  artlde  66  of  the  Code  of  Public  General 
Laws.  This  petition  was  verified  by  tbe  oath 
of  Mr.  May,  as  secretary  of  the  Maryland 
Club.  It  is  then  averred  that  the  said  "board 
of  liquor  license  commissioners  decided  to 
grant  tbe  license  prayed  for,  and  notified  in 
writing  the  defendant  that  such  dedslon  had 
been  made,  and  thereupon,  on  tbe  1st  day  of 
May  in  said  year,  the  defendant  produced  to 
the  clerk  of  the  court  of  common  pleas  the 
said  notification  in  writing  and  paid  to  the 
said  derk  the  sum  of  $250,  and  the  said  clerk 
thereupon  Issued  to  the  defendant  the  license 
granted  to  the  defendant  by  the  said  board, 
which  said  license  was  of  the  tenor,  purport, 
and  effect  following,  to  wit:  1250  for  12 
months.  License  tor  tbe  Sale  of  Liquor  by 
Retail  at  a  Club,  Sodety,  or  Association. 
Baltimore  City— to  wit:  This  Is  to  certify 
that  a  license  had  this  day  been  granted  to 
the  Maryland  Club,  No.  1  B.  Eager  street, 
to  sell  by  retail  distilled  Uquore  of  any  mix- 
ture of  distilled  liquors  containing  more 
than  fifteen  per  cent  alcohol,  or  fermented 
liquors  containing  less  than  0fteen  per  cent 
alcohol,  under  and  by  virtue  of  the  provisions 
of  Article  4  of  the  Code  of  Public  Local 
Laws,  Utle  "City  of  Baltimore"  subUUe, 
"Liquors  and  Intoxicating  Drinks,"  as  amend- 
ed by  the  acts  of  tbe  General  Assembly  of 
Maryland  of  1890,  1892,  and  1894,  and  chap- 
ter 246  of  the  act  of  1898.' "  The  plea  then 
concludes  as  follows:  "And  tbe  Maryland 
Club  further  salth  that  at  all  times  from  tbe 
time  ot  its  organization  up  to  and  Indudlng 
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the  time  of  the  finding  of  said  Indictment  it 
has  been,  and  it  is  now,  a  legitimate  and 
bona  fide  social  dub,  a  legitimate  aud  bona 
fide  organization  for  the  purposes  named  In, 
its  original  charter— that  is  to  say,  for  the 
promotion  of  regulated  social  intercourse 
among  Its  members  and  the  extension  of 
hospitable  courtesies  to  strangers — that  it  Is 
composed  of  reputable  and  law-abiding  citi- 
zens, and  that,  in  pursuance  of  Its  said  ob- 
ject, it  places  upon  Its  own  members  and  all 
strangers  admitted  to  Its  privll^ea  the  ob- 
ligation of  preserving  order,  and  decorum  of 
language  and  behavior  In  the  clubhouse ;  and 
that  said  Maryland  Club  is  not  in  any  sense 
of  the  word  a  trading  corporation  or  engaged 
in  the  sale  of  liquor  for  making  a  profit 
therefrom.  And  the  Maryland  Club  says  that 
the  intoxicating  liquors  charged  in  each  of 
said  counts  to  have  been  sold  on  the  day 
therein  mentioned  to  a  person  to  the  Jurors 
tmknown  were  by  the  said  Maryland  Club 
furnished  to  a  member  or  members  of  said 
club  without  meals,  and  were  so  furnished 
in  the  manner  hereinbefore  set  forth,  and  in 
no  other  manner." 

The  averments  of  the  pleadings  which 
have  been  stated  present  the  conflicting  theor- 
ies of  the  state  and  the  Maryland  Club  with 
respect  to  this  case.  Section  3S5  of  article  27 
of  the  Code  of  Public  General  Laws  provides 
'*ttiat  no  person  in  this  state  shall  sell,  dis- 
pose of,  barter,  or,  if  a  dealer  in  any  one  or 
more  of  the  articles  of  merchandise  in  this 
'section  mentioned,  shall  give  away  on  the 
Sabbath  Day,  commonly  called  Sunday,  any 
tobacco,  cigars,  candy,  soda,  or  mineral  wa- 
ters, spirituous  or  fermented  liquors,  cordials, 
lager  beer,  wine,  cider,  or  any  other  goods, 
wares,  or  merchandise  whatsoever;  and  any 
person  violating  any  of  the  provisions  of  this 
section  shall  be  liable  to  Indictment  in  any 
Court  in  this  State  having  criminal  jurisdic- 
tion." Section  682  of  the  city  charter  de- 
clare»  that  "no  licensee  under  this  subdivision 
of  this  article  shall  sell,  or  furnish  to  any 
person  intoxicating  liquors  on  any  days  upon 
which  elections  now,  or  hereafter  may  be 
required  by  law  to  be  held ;  nor  on  the  Lord's 
Day,  commonly  called  Sunday,  except  that  if 
the  licensee  is  a  hotel  keeper  he  may  supply 
such  liquors,  to  be  drunk  In  their  rooms  or 
with  their  meals,  to  bona  fide  guests;  nor 
between  the  hours  of  twelve  o'clock  midnight 
and  five  o'clock  a.  m.,  at  any  time ;  nor,  ex- 
cept in  hotels,  shall  conduct  the  business  in 
any  place  in  which  an  entrance  shall  be  al- 
lowed other  than  directly  from  a  public  trav- 
eled way ;  provided,  however,  that  a  licensed 
dealer  may,  with  the  permission  of  the  board 
of  police  commissioners  at  bona  fide  enter- 
tainments of  any  society,  club,  or  corpora- 
tion, sell  intoxicating  liquors  between  such 
hours  as  the  Board  aforesaid  may  designate 
in  said  permit" 

It  will  be  observed  that  the  allegations 
contained  in  the  indictment  are  broad  enough 


to  support  a  conviction  either  under  the  gefi- 
erai  law  or  under  the  section  of  the  charter 
we  have  quoted.  The  first,  second,  and  third 
counts,  as  we  have  seen,  aver  that  the  defend- 
ant did  sell  and  furnish  on  the  Sunday  m&a- 
tloned  Intoxicating  liquors,  while  the  fourth 
count  charges  the  defendant  with  having  sold, 
furnished,  and  di^Msed  of  on  the  Sunday 
named  certain  spirituous  and  fermented  liq- 
uors, cordials,  lager  beer,  wine,  cider,  ai^ 
intoxicating  liquors.  The  position  taken  by 
the  Maryland  Club,  as  shown  by  its  pleas,  to 
that  it  Is  not  a  licensee  under  the  subdivision 
of  the  city  charter  mentioned,  but  that  it 
is  a  licensee  under  the  provisions  of  the  pub- 
lic general  law  of  the  state,  to  wit.  Acts  1898, 
p.  778,  a  246,  and  that  under  the  facts  al- 
leged in  its  special  pleas  it  is  not  unlawful 
for  it  to  sell  or  furnish  to  its  members  in- 
toxicating liquors  on  Sunday.  Tlie  facts 
averred  in  the  pleas,  it  is  contended,  bring 
the  Maryland  Club  fully  within  the  decision 
of  this  court  In  the  case  of  Seim  v.  State,  55 
Md.  566,  39  Am.  Rep.  419,  and  constitute  an 
effectual  bar  to  the  prosecution.  The  state, 
while  denying  the  authority  of  the  Seim  Caae, 
takes  this  further  position  that  it  is  unlaw- 
ful for  any  licensee  under  the  subdivision 
of  article  4  of  the  Public  Local  Laws  of  Bal- 
timore City,  relating  to  liquors  and  Intoxicat- 
ing drinks  to  sell  or  furnish  to  any  person 
intoxicating  liquors  on  Sunday,  except  as  pro- 
vided In  section  682  of  said  article,  but  that 
the  Maryland  Club  is  such  a  licensee,  and  is 
not  embraced  within  any  of  the  exceptions 
expressed  in  section  682  of  that  article — 
therefore  It  is  unlawful  for  it  to  sell  or  fur- 
nish intoxicating  liquors  to  its  members  on 
Sunday.  The  major  premise  of  this  syllogism 
must  be  admitted,  and,  If  the  propositions  as- 
serted In  the  minor  premise  be  true,  the  judg- 
ment 1b  this  case  must  be  reversed.  •  We 
think  the  determination  of  the  conflicting  con- 
tentions of  the  parties  depends  upon  the 
proper  construction  of  Acts  1898,  p.  778,  c. 
246,  and  Acts  1906,  p.  474,  c.  278.  It  must 
be  borne  in  mind  that  all  licenses  for  the  sale 
of  liquor  are  granted  by  the  state  in  the  ex- 
ercise of  Its  police  powers.  It  is  a  mere 
permit,  which  may  be  granted '  or  withheld 
at  the  pleasure  of  the  state,  and  which  may 
be  modified  or  annulled  by  the  state  at  any 
time.  The  state  has  a  right  to  prescribe  the 
conditions  upon  which  license  may  be  granted. 
It  may,  therefore,  be  taken  for  granted  that 
the  source  from  which  ail  licenses  for  the 
sale  of  intoxicating  liquors  is  derived,  wheth- 
er In  the  city  of  Baltimore  or  elsewhere,  is 
the  authority  of  the  state.  The  subdivision 
of  the  city  charter  (Acts  1898,  p.  241,  e.  123) 
relating  to  intoxicating  liquors  prescribes 
the  conditions  upon  which  all  liquor  licenses 
should  be  issued  in  the  city  of  Baltimore. 
Licenses  to  sell,  or  furnish  intoxicating  liq- 
uors in  said  city  were  required  to  be  taken 
out  in  the  mode  and  manner  therein  pre- 
scribed, and  the  exclusive  power  to  grant  11- 


Digitized  by  V^OOQ  IC 


Md.) 


STATE  T.  MARYLAND  CLUB. 


671 


censes  to  sell  Intoxicating  liquor  In  tbat  dty 
was  committed  by  the  law  to  the  board  of 
liquor  license  commissioners  for  Baltimore 
city.  The  prorislons  of  the  city  charter 
which  deal  with  the  sale  of  liquor  and  the 
granting  of  liquor  licenses  are  merely  a  re- 
enactment  of  Acts  1890,  p.  380,  c.  343,  known 
as  the  high  license  law  for  Baltimore  city. 
The  section  of  the  charter  relating  to  these 
subjects,  as  originally  enacted,  have  been 
amended  by  Acts  1900,  VV-  418,  720,  1119,  cc. 
278,  442,  704,  Acts  1902,  p.  829,  c.  228,  and 
Acts  1906,  p.  474.  c.  278.  There  are  several 
other  acts  of  assembly  defining  certain  ter- 
ritory in  Baltimore  city  within  which  no  li- 
cense shall  be  granted,  but  these  need  not 
be  noticed,  as  they  'have  no  bearing  upon 
the  question  before  us.  By  the  original  char- 
ter, as  thus  amended,  most  careful  and  elab- 
orate provisions  have  been  made  as  to  the 
sale  of  liquors  in  Baltimore  city.  This  court 
in  the  case  of  Trageser  v.  Gray,  73  Md.  250, 
20  Atl.  905,  9  L.  R.  A.  780,  25  Am.  St  Rep. 
587,  speaking  through  Judge  Bryan  of  the 
Acts  1890,  p.  880,  c.  343,  which,  as  we  have 
said,  was  made  a  part  of  the  city  (barter  by 
Acts  1898,  p.  241,  c.  128,  said :  "The  Act  of 
189Q,  p.  880,  c.  343,  prescribed  a  new  system 
for  the  r^ulatlon  of  the  sale  of  liquors  In 
the  city  of  Baltimore.  A  board  was  estab- 
lished, consisting  of  three  commissioners,  in- 
vested with  a  power  of  granting  licenses  to 
sell  these  liquors  by  retail.  Every  one  ap- 
plying for  such  license  was  obliged  to  file 
his  petition  with  the  board,  setting  forth  a 
number  of  statements  tending  to  show  that 
he  was  a  fit  person  to  be  licensed.  It  was 
required  to  be  verified  by  his  own  afiSdavit, 
and  also  to  be  sustained  by  a  certificate  of 
at  least  10  respectable  persons  declaring 
that  they  were  acquainted  with  the  petitioner, 
and  that  they  had  good  reasons  to  believe 
that  all  the  statements  of  the  petition  were 
true,  and  that  they,  therefore,  prayed  that  the 
license  should  be  issued  to  him.  Provision 
was  also  made  for  giving  Intended  notifica- 
tion of  the  petition  by  advertisement  In  two 
newspapers  of  general  circulation  In  the  city, 
and  also  for  the  public  hearing  of  this  petition, 
and  the  petition  of  other  persons  In  favor 
of  granting  the  license,  and  also  remon- 
strances against  granting  it.  It  was  fur- 
ther provided  that  licenses  to  sell  by  retail 
should  be  granted  only  to  citizens  of  the 
United  States  of  temperate  habits  and  good 
moral  character.  A  number  of  other  regula- 
tions were  made,  which  It  Is  not  now  neces- 
sary to  state,  but  they  all  show  extreme  and 
anxious  solicitude  on  the  part  of  the  Legis- 
lature to  diminish  the  evils  arising  from  the 
excessive  use  of  ardent  spirits.  If  the  com- 
missioners should  grant  the  license,  the  ap- 
plicant was  required  to  pay  to  the  clerk  of 
the  court  of  common  pleas  $250,  and  thereup- 
on It  became  the  duty  of  the  said  clerk  to 
Issue  It."  As  originally  enacted,  and  until 
tlie  1st  day  of  May,  1898,  at  which  time  Acte 


1898,  p.  778,  c.  246,  became  efTectlre,  bona 
fide  social  clubs  of  the  character  of  the 
Maryland  Club  were  not  required  to  take  out 
a  liquor  license  in  Baltimore  City,  and  under 
the  authority  of  the  Selm  Case,  supra,  could 
neither  be  Indicted  for  the  sale  of  intoxicating 
liquors  without  license  nor  for  selling  or  dis- 
posing of  liquors  to  Its  members  on  Sunday, 
first,  because  as  decided  In  that  case,  the  liq- 
uor license  laws  did'  not  apply  to  such  a 
club,  and  secondly,  because  the  members  of 
such  a  oorporatlcm  who  obtained  liquors  at 
the  club,  by  paying  Into  the  common  fund 
the  price  fixed  by  the  r^rulation  of  the  so- 
ciety, could  not  be  said  In  any  aeaae  to  buy 
them  from  the  corporation,  nor  could  the 
corporation  be  said  to  sell  them  to  the  mem- 
bers within  the  meaning  of  the  law  pro- 
hibiting the  sale,  or  disposing  of  spirituous 
or  fermented  liquors  on  Sunday.  Such  was 
the  state  of  the  law  in  Baltimore  city  at  the 
time  of  the  passage  of  Acts  1898,  p.  778,  C; 
246.  The  learned  Judge  who  passed  upon  the 
demurrers  In  the  lower  court  has  correctly 
stated  the  evils  Intended  to  be  corrected  by 
the  passage  of  this  act  "The  evil,"  he  said, 
"which  I  think  the  Legislature  intended  to 
reach  by  the  passage  of  Acts  1898,  p.  778,  c. 
246,  grew  out  of  the  condition  of  the  law 
between  1890  and  1898.  During  this  period 
in  Baltimore  city  saloons  were  required  to 
pay  a  license  fee  of  $250,  and  there  were 
so-called  'higb-Ucense'  laws  In  force  in  other 
parts  of  the  state;  as,  for  example.  In 
Havre  de  Grace,  where  the  license  fee  under 
Acts  1890,  p.  182,  c.  180,  f  192,  was  $350.  It 
was  easy  to  evade  the  payment  of  these  fees 
and  commit  a  fraud  upon  the  revenue  of  the 
state.  A  saloon  keeper  taking  the  advantage 
of  the  general  Incorporation  law  could  get 
four  friends  to  Join  him  in  executing  and 
acknowledging  a  certificate  of  Incorporation 
for  a  social  club,  which  certificate,  when  ap- 
proved by  a  Judge  as  being  in  proper  form 
and  duly  recorded,  would  constitute  the  In- 
corporators a  body  corporate;  and  this  body 
could  carry  on  a  retail  liquor  business  with- 
out license  by  the  simple  expedient  of  re- 
quiring any  person  who  wanted  a  drink  to 
sign  a  constitution  as  a  condition  precedent 
to  getting  it  In  point  of  fact  the  number 
of  such  dubs  formed  during  this  period  was 
so  great,  and  their  purpose  was  so  well  known 
that  they  were  familiarly  spoken  of  as  'beer 
clubs.'"  Acts  1898,  p.  778,  c.  246,  made  it 
unlawful  for  any  club,  society,  or  association 
whatever,  whether  incorporated  or  not  now  in 
existence,  or  hereafter  to  be  formed,  to  sell, 
give,  barter,  or  in  any  manner  furnish,  or 
dispense  to  its  members,  or  any  other  person 
or  persons,  any  intoxicating  liquors  without 
first  having  obtained  a  license  as  therein  pro- 
vided. After  making  It  unlawful  for  dubs, 
societies,  etc.,  to  sell,  give,  barter,  furnish,  or 
dispense  to  their  members  intoxicating  liq- 
uors without  license,  it  provided  by  whom 
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and  under  what  condldons  the  license  should 
be  granted.  The  act  did  not  grant  the  li- 
cense^ but  It  conferred  authority  upon  certain 
well-known  agrencles  to  grant  It,  when  the  ap- 
plicant had  first  complied  with  the  require- 
ments of  the  act,  and  when  the  person  or 
tribunal  authorized  to  grant  the  license  "shall 
be  satisfied  that  the  club  making  application 
for  license  is  in  fact  such  legitimate  and 
bona  fide  organization'  as  it  purports  to  be, 
and  such  organization  would  not  be  a  menace 
where  It  proposes  to  locate."  The  act  did 
not  apply  to  Baltimore  and  Washington  coun- 
ties, because  In  those  counties  there  were  lo- 
cal laws  covering  this  subject  Acts  1906, 
p.  474,  c.  278,  amended  the  subtitle  of  the 
city  charter  relating  to  liquors,  and,  among 
other  things,  provided  what  tbe  application 
for  the  license  should  contain.  If  the  appli- 
cant desired  a  dub  license,  it  was  made  nec- 
essary to  state  that  fact  in  the  application. 
It  seems  to  ns  to  have  been  the  evident  In- 
tention of  the  Legislature  by  Acts  1898,  p. 
778,  c.  246,  and  of  Acts  1906,  p.  474^  c  278, 
to  bring  a  social  club  applying  for  a  license 
In  Baltimore  city  fully  and  completely  with- 
in all  the  provisions  of  the  subtitle  of  the 
city  charter  relating  to  intoxicating  drinks 
which  in  their  nature  are  properly  applica- 


ble thereto,  and  that  a  club  to  which  a  li- 
cense has  been  granted  by  the  board  of  liq- 
uor license  commissioners  Is  as  much  a  li- 
censee under  that  subdivision  of  the  charter 
as  is  an  individual  to  whom  It  may  have 
granted  a  license.  It  by  no  means  follows 
that  because  Acts  1808,  p.  778,  c.  240,  was 
Intended  to  remedy  the  evils  mentioned,  a  li- 
censed club  In  Baltimore  city  is  not  to  be  held 
subject  to  such  provisions  of  the  charter  as 
may  be  properly  applied  to  It,  or  that  It  Is 
not  liable,  upon  conviction,  to  the  penalty 
prescribed  by  section  686,  p.  S02,  of  the  char- 
ter, for  the  sale  of  liquors  on  Sunday.  The 
conclusion  that  it  Is  not  so  liable,  it  appears 
to  ns,  can  only  be  reached  by  a  forced  and 
overstrlct  construction  of  the  acts  of  As- 
sembly referred  to.  We  therefore  decide  that 
the  Maryland  CHub  is  a  licensee  under  the 
subdivision  of  the  city  charter  relating  to 
the  sale  of  liquors  and  intoxicating  drinks, 
and,  If  the  allegations  of  the  indictment  be 
true^  it  has  committed  the  oITense  of  selling, 
or  furnishing  intoxicating  liquors  on  Sunday 
within  the  meaning  of  section  682  of  the  city 
charter.  It  follows  that  the  Judgment  ap- 
pealed against  most  be  reversed. 

Judgment  reversed,  and  the  case  remand- 
ed, with  costs  to  the  appellant. 
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COGGINa  &  OWBNS  r.  CARET  et  al. 
(Court  of  Appeals  of  Maryland.    May  17,  1907.) 
L  Reformation  of   Ihstbukints— Evidenck 

— SCFFICIENCT. 

In  a  suit  to  reform  a  mistake  in  a  deed  on 
a  showing  by  parol  evidence,  only  such  full  and 
strict  evidence  is  required  as  will  be  sufficient 
to  satisfy  the  mind  of  the  court. 

TEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  42,  Reformation  of  Instruments,  |  160.1 

2.  Pabtt  Walls— Injunction  to  Pbotect. 

A  mandatory  injunction  will  lie  to  compel 
one  of  the  owners  of  a  party  wall  to  close  win- 
dows opened  by  him  in  the  wall,  though  he 
stands  ready  to  fill  up  the  openings  when  plain- 
tiff desires  to  use  the  wall  as  a  party  wall,  and 
though  Uiere  ia  no  sliowiUK  that  complainant 
ever  intends  to  nae  the  wall. 

Appeal  from  Circnit  Court  of  Baltimore 
City;  Alfred  S.  Nlles,  Judge.  \ 

Suit  by  Susan  B.  Carey  and  others  against 
Goggins  &  Owens.  From  a  decree  in  favor 
of  plaintiffs,  defendants  appeal.    Affirmed. 

Argued  before  BHI800E,  BOTD,  PEARCB, 
SCHMUCKER,  BURKE,  and  ROGERS,  JJ. 

James  McEvoy,  Jr.,  and  Francis  X.  Homer, 
for  appellants.  J.  Bannister  Hall,  Jr.,  and 
James  Piper,  for  appellees. 

ROGERS,  J.  This  Is  an  appeal  from  the 
circuit  court  of  Baltimore  City.  The  subject- 
matt^  of  the  appeal  Is  a  deed  and  agreement 
entered  into  between  the  parties  to  this  suit 
on  May  2,  1905.  The  deed  in  question  con- 
veyed to  the  appellants,  Cogglns  &  Owens,  a 
strip  of  land  10^  inches  wide,  and  168^ 
feet  long  on  the  east  side  of  Charles  street, 
93  feeet  5  Inches  south  of  German  street,  iu 
the  city  of  Baltimore.  The  deed  contained 
certain  covenants  and  conditions  relating  to 
the  use  of  a  wall  standing  one-half  on  the 
land  of  the  appellees,  and  one-half  on  the 
land  conveyed  to  the  appellants,  and  to  the 
respective  rights  of  the  parties  In  subsequent 
extensions  upward  and  eastward  of  this  wall. 
The  appellees  (plaintlfrB  below)  contended 
that  the  whole  of  this  wall,  that  already 
erected  and  that  part  erected  subsequently 
to  the  making  of  the  deed  of  May  2,  190-5, 
was  a  party  wall,  and  that  the  appellants 
(defendants  below)  had  no  right  to  open  and 
maintain  windows  tn  this  party  wall;  and, 
further,  that  there  was  a  typographical  error 
In  the  deed  which  should  be  corrected  in 
order  to  express  the  understanding  and 
agreement  of  the  parties.  After  testimony 
taken  in  open  court,  and  argument  by  coun- 
sel, the  full  relief  prayed  was  granted,  with 
costs,  to  the  appellees,  and  it  Is  from  this 
decree  that  the  present  appeal  is  taken. 

The  testimony  shows  that  the  appellees 
had  erected,  some  time  prior  to  April,  1905, 
on  a  lot  In  Baltimore  City,  known  as  21 
South  Charles  street,  a  three-story  ware- 
house. That  the  appellants,  who  owned  the 
vacant  lot  adjoining  that  of  the  appellees, 
approached  Mr.  James  Carey,  some  time  in 
April,  1905,  with  a  proposition  to  buy  a  strip 
Of  land  10%  Inches  wide  on  the  north  side 
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of  appellees'  property,  which  strip  of  land 
ran  to  the  center  line  of  the  north  wall  Of 
the  warehouse  then  standing,  and  therewith 
acquire  one-half  of  the  north  wall  of  the  ap- 
pellees' warehouse.  After  some  short  delay, 
the  appellees  oITered  to  sell  for  |2,600,  but 
the  appellants  only  offered  $1,500.  The  ap- 
pellants then,  by  letter  of  April  1,  1905,  of- 
fered to  buy  for  $1,800  the  land.  The  appel- 
lees made  a  counter  proposition  of  April  4, 
1905,  to  sell  the  10%  inches  of  land  for  the 
sum  of  $1300,  provided  certain  condltlcxis 
and  covenants  were  Inserted  in  the  deed. 
Let  us  look  at  these  letters: 

"April  1,  1906.  Mr.  Francis  K.  Carey, 
CJIty— Dear  Sir:  In  regard  to  the  use  of  the 
north  wall  of  No.  21  South  (Tharles  street,  In 
the  construction  of  our  warehouse  on  lot  No. 
19,  with  reference  to  which  the  writer  called 
upon  you  yesterday  morning,  would  say,  we 
have  talked  the  matter  over  between  our- 
selves, and  have  conferred  with  several 
builders.  Without  exception  they  all  state 
that  the  usual  custom  In  circumstances  of 
this  kind.  Is  for  ttie  buyer  to  pay  one-half  of 
the  cost  of  building  the  wall  and  to  buy  half 
of  the  ground,  at  the  price  per  front  foot  that 
ground  in  the  vicinity  is  bringing.  The  offer 
of  $1,500  made  you  about  conforms  to  this 
custom.  After  due  consideration  we  have 
concluded  that  the  use  of  the  wall,  and 
the  purchase  of  ten  and  one-half  twelfths 
(10%/12)  front  feet  of  your  ground,  would 
be  worth  $1,800.00  to  us.  And  we  hereby 
offer  you  this  amount  for  the  concessions  we 
ask.  We  request  that  you  take  Immediate 
action  and  g^ve  us  your  decision  as  early 
as  convenient  Yours  truly,  Cogglns  &  Ow- 
ens.   P.  V.  Cogglns." 

To  which  appellees  replied  as  follows: 
"21  S.  Charles  St  Partition  Wall.  Messrs. 
Cogglns  &  Owens,  102  North  Frederick 
street,  Baltimore,  Md. — Gentlemen:  I  ac- 
knowledge receipt  of  your  letter  of  April  1, 
1905,  In  above  matter.  I  am  authorized  by 
the  owners  of  the  lot  adjoining  your  lot  on 
the  south  to  say  [here  follows  description  of 
the  land].  Including  the  right  to  that  part  of 
brick  wall  which  is  now  erected  on  said  strip, 
upon  the  following  conditions  which  are  to 
be  made  part  of  the  transfer  and  to  run  wltb 
the  land:  First  That  the  brick  wall,  part 
of  which  will  be  located  on  said  strip,  and 
the  balance  on  the  remaining  land  of  the  sel- 
lers, shall  be  used  as  a  partition  wall- be- 
tween the  warehouse  now  erected  on  the  lot 
belonging  to  the  sellers  and  the  warehouse 
to  be  erected  on  your  adjoining  lot  If  pur- 
chasers desire  wall  to  run  to  a  greater  depth 
than  the  north  wall  now  standing,  said  wail 
Is  to  be  erected  entirely  at  their  expense,  and 
in  the  same  line  and  of  the  same  thickness 
as  the  wall  now  standing,  with  the  privilege 
to  the  sellers  to  use  this  new  part  of  said 
wall  at  any  time  as  a  party  wall,  without 
any  additional  cost  or  charge  therefor.  Sec- 
ond. That  In  case  you  elect  to  build  your 
wall  higher  than  the  north  wall  of  the  ware^ 
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bouse  belonging  to  the  sellers,  the  right  is 
reserved  to  the  sellers,  If  they  hereafter  add 
to  the  height  of  their  warehouse,  to  use  said 
additional  wall  as  a  party  wall,  without  any 
additional  cost  to  them.  Third.  That  In  case 
either  the  warehouse  belonging  to  the  sellers 
or  the  warehouse  to  be  erected  by  you  Is  so 
far  destroyed  by  fire  as  to  either  cause  the 
destruction  of  said  partition  wall  or  necessi- 
tate Its  being  talccn  down,  it  shall  be  Imme- 
diately rebuilt  at  the  Joint  cost  of  the  owners 
of  the  lot  now  owned  by  the  sellers  and  the 
owners  of  the  lot  now  owned  by  you,  and  In 
case  either  has  to  balld  at  his  expense,  the 
other  shall  not  use  said  wall  until  he  shall 
pay  his  proportionate  part  of  the  cost  of 
same^  which  proportionate  part  of  said  cost 
shall  be  due  and  payable  within  thirty  days 
<30)  after  the  completion  of  said  wall.  Fourth. 
If,  in  the  erection  of  your  warehouse,  any 
injury  is  done  to  the  said  wall  or  to  the 
warehouse  owned  by  the  sellers,  or  its  con- 
tents, the  cost  of  such  injury  is  to  be  paid 
by  you,  and  you  are  to  guaranty  the  sellers 
against  all  loss  or  injury  which  may  happen 
to  them,  by  reason  of  the  use  by  you  of  the 
said  wall  as  a  partition  wall.  Fifth.  You  are 
to  pay  to  the  sellers  the  sum  of  eighteen  hun- 
dred dollars  ($1,800)  in  cash,  upon  the  execu- 
tion and  delirery  of  the  deed  which  is  to  be 
prepared  by  you  in  a  manner  satisfactory  to 
me,  for  the  purpose  of  carrying  out  the  above 
conditions.  The  title  to  the  land  to  be  in  fee 
simple  and  marketable,  subject  to  the  ease- 
ment on  the  twenty  (20)  feet  in  the  rear  of 
Wine  Alley,  which  easement  prevents  the 
erection  of  party  wall  on  this  part  of  the  lot; 
and,  If  the  title  is  not  satisfactory  to  your 
attorney,  the  transaction  will  be  declared  off, 
and  all  parties  released  from  any  obligation. 
In  reference  to  the  price  of  eighteen  hun- 
dred dollars  ($1,800),  the  sellers  did  not  think 
they  would  consider  a  lower  figure  than  two 
thousand  dollars  ($2,000),  but  have  now  de- 
cided to  accept  this  figure,  with  the  condi- 
tions contained  in  this  letter.  Sixth.  The 
transaction  Is  to  be  completed  within  thirty 
(30)  days  from  the  date  of  this  letter.  You 
will  observe,  of  course,  that  the  hesitation  we 
feel  about  the  matter  is  due  to  the  fact  that 
we  have  already  narrowed  our  lot  by  build- 
ing our  north  wall  entirely  on  our  land.  If 
the  wall  Is  at  any  time  destroyed,  and  you  or 
the  then  owners  of  your  lot  should  take  the 
same  position  with  us  that  was  taken  by  the 
Diamond  Match  Comi>any,  and  should  refuse 
to  unite  In. the  erection  of  a  partition  wall, 
we  would  have  to  build  the  wall  again  entire- 
ly upon  our  own  property  and  would  narrow 
our  lot  by  nearly  a  foot  more,  which  would 
be  out  of  the  question.  We  therefore  wish 
the  transaction  to  take  such  shape  as  to  give 
permanency  to  the  partition  wall  without  re- 
gards to  the  plans  of  either  party.  In  other 
words,  we  wish  to  have  an  absolute  guaran- 
ty running  with  the  land  that,  in  case  the 
wall  is  destroyed,  a  similar  wall  will  at  once 
be  erected  on  the  same  ground,  at  the  Joint 


cost  of  the  owners  of  the  two  lots.  Very 
truly  yours,  Francis  K.  Carey." 
.  Answer  of  Coggins  &  Owens:  "Baltimore, 
April  7,  1905.  Mr.  Francis  K.  Carey,  Oal- 
vert  Building,  City— Dear  Sir:  We  beg  to 
acknowledge  receipt  of  your  proposition.  We 
have  turned  your  letter  over  to  our  attorney, 
Mr.  Horton  S.  Smith,  who  will  Investigate 
the  title  and  arrange  the  transfer.  We  wish 
to  thank  you  for  having  given  this  matter 
your  prompt  attention,  and  we  appreciate 
your  efforts  in  our  behalf.  Again  thanking 
you,  we  are.  Yours  truly,  Coggins  &  Owens." 

In  October,  of  1905,  Francis  K.  Oarey  ad- 
dressed the  following  letter  to  appellants: 
"Oct  30,  1906.  Estate  of  James  Carey. 
Party  Wall  21  8.  Charles  Street  Messrs. 
Coggins  &  Owens,  Baltimore,  Maryland — 
Gentlemen:  My  brother  calls  my  attention 
to  the  fact  that  in  building  your  warehouse 
adjoining  the  warehouse  owned  by  the  es- 
tate of  James  Carey,  you  have  opened  win- 
dows In  the  party  wall  overlooking  the  rear 
of  our  lot  adjoining  you  on  the  south.  Under 
the  agreement  of  May  2,  1905,  between  your 
firm  and  the  estate  of  James  Carey,  no  such 
right  was  reserved  to  you,  and  It  is  necessary 
that  the  matter  should  be  given  your  Imme- 
diate attention.  I  will  be  glad  to  have  a  talk 
with  you  at  my  oSices  if  you  will  make  an 
engagement  with  me  by  telephone.  There 
are  serious  practical  reasons  why  it  is  out  of 
the  question  for  these  windows  to  remain, 
which  I  will  be  glad  to  explain  to  you  when 
we  meet.  Very  truly  yours,  Francis  K. 
Carey." 

Then  followed  several  letters  between  Mr. 
Willis,  counsel  for  Coggins  &  Owens,  and 
Mr.  Carey,  which  resulted  In  a  declination 
on  the  part  of  Messrs.  Coggins  &  Owens  to 
close  the  windows. 

On  the  21st  of  December,  1906,  the  appel- 
lees filed  their  first  bill  of  complaint,  in 
which,  after  setting  forth  substantially  the 
facts  above  recited  and  complaining  of  the 
30  windows  inserted  in  the  extended  wall 
and  the  injury  resulting  therefrom  to  them, 
and  that  they  are  deprived  of  so  much  of 
their  land  as  is  used  for  one-half  of  said 
wall  as  extended  easterly  from  the  north- 
west comer  of  their  warehouse  without  any 
benefit  to  them,  the  said  appellees,  and  that 
the  opening  of  the  windows  seriously  depre- 
ciates the  commercial  value  of  their  (appel- 
lees') property  and  Its  salablllty,  and  they 
pray  for  a  mandatory  injunction  and  general 
relief,  and  file  as  an  exhibit  a  deed  between 
the  parties,  dated  May  2,  1905,  which  is  In 
these  words: 

"This  deed,  made  this  second  day  of  May 
nineteen  hundred  and  five  by  and  between 
Susan  B.  Carey  under  and  by  virtue  of  the 
powers  conferred  upon  her  by  the  last  will 
and  testament  of  James  Carey,  deceased, 
which  is  recorded  in  the  ofilce  of  the  register 
of  wills  of  Baltimore  county,  in  T.  W.  M- 
No.  72,  folio  466,  etc.,  Susan  B.  Carey,  life 
tenant,  Thomas  K.  Carey,  John 
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James  Carey,  Jk,  A.  Morris  Carey,  Francis 
K.  Carey,  and  Snaanne  C.  Allison,  remain- 
dermen, l>elng  all  of  the  devisees  under  the 
win  of  James  Carey  aforesaid,  as  parties  of 
the  first  part,  and  Frank  V.  Ooggins  and 
William  A.  Owens,  copartners  trading  as 
Cogglns  &  Owens,  as  parties  of  the  second 
part,  witnesseth:  That  whereas,  the  parties 
of  the  first  part  are  the  owners  of  lot  No.  21 
on  the  east  side  of  South  Charles  street  In 
the  city  of  BalQmore,  and  the  parties  of  the 
second  part  are  the  owners  of  the  lot  adjoin- 
ing on  the  north  and  known  as  No.  19  South 
.Charles  street,  the  dividing  line  being  seven- 
ty-one feet  elevm  and  one-half  Inches  south- 
erly from  the  southeast  comer  of  South 
Charles  street  and  German  street,  and  run- 
ning thence  easterly  to  Wine  Alley;  and 
whereas,  to  enable  the  parties  hereto  to  use 
a  wall  now  standing  In  the  northernmost  out- 
line of  lot  No.  21  as  a  party  wall,  and  to  In- 
sure Its  use  forever  as  a  party  wall  between 
the  warehouse  now  standing  In  lot  No.  21 
and  the  warehouse  to  be  erected  upon  lot  No. 
19,  these  are  executed:  Now,  therefore.  In 
consideration  of  the  foregoing,  and  of  the  fur- 
ther consideration  of  the  sum  of  eighteen 
hundred  dollars  ($1,800)  paid  by  the  parties 
of  the  second  part  to  ttie  parties  of  the  first 
part  prior  to  the  delivery  hereof  and  the  per- 
formance of  the  covenants  and  agreements 
hereinafter  set  out  to  be  performed  by  the 
parties  hereto,  the  said  Susan  B.  Carey,  un- 
der and  by  virtue  of  the  powers  conferred 
upon  her  by  the  will  of  James  Carey,  deceas- 
ed, Susan  B.  Carey,  life  tenant,  Ihomati  K. 
Carey,  John  B.  Carey,  James  Carey,  Jr.,  A. 
Morris  Carey,  Francis  K.  Carey  and  Susanne 
C.  Allison,  the  devl&ees  under  the  said  will, 
do  grant  and  convey  subject  to  the  said  cove- 
nants and  agreements  unto  Frank  V.  Cog- 
gins  and  William  A.  Owens,  copartners  trad- 
ing as  Coggins  &  Owens,  their  heirs  and  as- 
signs. In  fee  simple  all  that  lot  of  ground  ly- 
ing and  being  in  Baltimore  Cnty,  and  more 
particularly  described  as  follows:  [Here  fol- 
lows a  description  of  the  property  as  hereto- 
fore mentioned.] '  Together  with  the  build- 
ings and  improvements  thereon  erected  and 
all  and  every  the  rights,  alleyways,  water 
privileges,  and  appurtenances  to  the  same 
belonging  or  in  any  way  appertaining,  to 
have  and  to  hold  the  above  described  and 
mentioned  lot  of  ground,  together  with  the 
portion  of  the  said  wall  standing  and  the 
rights  and  privileges  and  appurtenances 
thereto  belonging,  unto  and  to  the  use  of  the 
said  Frank  V.  Coggins  and  William  A.  Ow- 
ens, copartners  trading  as  Coggins  &  Owens, 
their  heirs  and  assigns.  In  fee  simple,  sub- 
ject, however,  to  the  operation  and  effect  of 
the  following  conditions  and  covenants 
(which  is  Intended  and  expressly  agreed 
shall  run  with  and  bind  the  land  hereby  con- 
veyed, and  shall  be  kept  by  each  and  all  the 
persons  owning  or  occupying  the  two  adjoin- 
ing lots  aforesaid),  whereby  the  said  parties 
of  the  first  part,  for  themselTes,  their  heirs, 


executors;  administrators  or  assigns,  cove- 
nant by,  to  and  with  the  parties  of  the  sec- 
ond part,  their  heirs,  executors,  administra- 
tors or  assigns,  and  the  said  parties  hereto 
of  the  second  part,  for  themselves,  their 
heirs,  executors,  administrators  and  assigns, 
covenant  by,  to  and  with  the  parties  hereto 
of  the  first  part,  their  heirs,  executors,  ad- 
ministrators or  assigns.  In  manner  following; 
tiiat  is  to  say: 

"(1)  That  the  brick  waU,  part  of  which 
will  be  erected  and  located  on  the  strip  of 
liind  hereby  conveyed,  and  the  balance  on  the 
land  of  the  parties  of  the  first  part,  shall  be 
used  as  a  partition  Wall  between  the  ware- 
house now  erected  on  the  lot  NO.  21,  belong- 
ing to  the  parties  of  the  first  part,  and  the 
warehouse  to  be  erected  on  the  lot  No.  19,  be- 
longing to  the  parties  of  the  second  part,  and 
If  the  parties  of  the  second  part  desire  to 
erect  their  wall  to  a  greater  depth  eastward- 
ly  from  Charles  street  than  the  present  wall 
now  standing  on  lot  No.  21,  the  said  wall  is 
to  be  erected  entirely  at  the  expense  of  the 
parties  of  the  second  part  and  In  the  same 
line  and  of  the  same  thickness  as  the  north 
wail  now  standing  on  lot  No.  21,  with  the 
privilege  to  the  parties  of  the  second  part, 
their  heirs,  executors,  administrators  and  as- 
signs, to  use  this  new  wall  without  any  ad- 
ditional costs  or  charges  therefor. 

"(2)  In  case  the  parties  of  the  second  part 
elect  to  build  a  wall  higher  than  the  north 
wall  now  standing  on  lot  No.  21,  the  right  is 
reserved  to  the  parties  of  the  first  part,  their 
heirs,  executors,  administrators  and  assigns. 
If  they  hereafter  desire  to  add  to  the  height 
tit  their  warehouse,  to  use  the  additional  wall 
without  further  cost  to  them. 

"(3)  That  In  case  either  the  warehouse  be- 
longing to  the  parties  of  the  first  part  on  lot 
No.  21,  or  that  belonging  to  the  parties  Of  the 
second  part  on  lot  No.  19,. shall  be  destroyed 
by  fire  so  as  to  cause  the  destruction  of  the. 
party  wall,  or  to  necessitate  Its  being  taken 
down,  it  shall  be  Immediately  rebuilt  at  the 
joint  cost  of  the  owners  of  the  lot  now  owned 
by  the  parties  of  the  first  part  and  the  own- 
ers of  the  lot  now  owned  by  the  parties  nt 
the  second  part,  and  in  case  either  has  to 
rebuild  at  his  expense  the  other  shall  not 
use  the  said  wall  until  he  has  paid  bis 
proportionate  amount  of  the  coet  of  the  same, 
which  proportionate  part  of  the  cost  shall  be 
due  and  payable  within  thirty  (30)  days  after 
the  completion  of  thei  said  wall. 
'  "(4)  That  if  in  the  erection  of  the  warehouse 
on  iot  No.  19  any  Injury  is  done  to  the  wall 
or  warehouse  of  the  parties  of  the  first  part 
or  Its  contents,  the  cost  of  such  injury  shall 
be  paid  by  the  parties  of  the  second  part, 
and  also  any  loss  or  Injury  sustained  by  the 
ptarties  of  the  first  part  by  reason  of  the  use 
of  the  said  wail  as  a  partitltm  wall,  and  the 
said  parties  of  the  first  part  hereby  cov«iant 
that  they  will  warrant  specially  the  property 
hereby  conveyed,  and  that  they  will  execute 
such  other  and  further  assurances  of  tk^ 
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same  as  may  be  requisite.  Witness  the  bands 
and  seals  of  tibe  parties  hereto." 

Which  is  duly  signed  by  all  the  parties, 
witnessed,  acknowledged,  and  recorded. 

The  appellants  answered  this  bill  and  ad- 
mit the  allegations  contained  In  paragraphs  1, 
2, 8,  and  4,  and,  as  to  5,  6,  and  7,  admit  placing 
ot  the  windows,  but  deny  that  they  project 
tbrongh  and  over  the  center  line  of  said  wall, 
or  that  any  damage  occurs  to  the  plalntifTs; 
and  farther  allege  that  plaintiffs  were  ad- 
Ylsed  of  their  intention  to  so  place  said  win- 
dows, and  that  plaintiffs  did  not  object  The 
defendants  filed  an  amended  answer,  denying 
the  allegations  of  the  plaintiffs'  third  para- 
graph, and  stating  that  the  wall  was  to  be 
in  the  nature  of  a  party  wall,  and  also  deny 
that  plaintiffs  have  any  right  to  use  any  part 
of  the  wall  to  be  erected  as  a  party  wall. 
On  June  9,  1906,  the  complainants  filed  an 
amended  bill,  praying  that  the  deed  of  May  2, 
1905,  may  be  alt^ed  and  reformed  by  the 
striking  out  of  the  word  "second"  and  insert- 
ing "first"  for  the  purpose  of  making  the  said 
deed  conform  to  the  true  agreement  which 
was  entered  into  between  the  parties  hereto, 
and  that  It  may  be  decreed  that  the  com- 
plainants, their  heirs,  executors,  administra- 
tors, and  assigns,  shall  have  the  privilege  to 
use  the  new  wall  erected  without  any  ad- 
ditional cost  or  charge  therefor.  For  a  man- 
datory injunction  and  general  relief,  to  this 
amended  bill  the  diefendants  made  answer, 
denying  q>eclflcally  the  several  allegations  of 
the  amended  bill. 

It  will  be  observed,  from  a  careful  reading, 
that  this  controversy  has  arisen  from  the  fact 
that,  in  preparing  the  deed  from  the  letter 
of  April  4,  1905,  the  words  parties  of  the 
"first  part"  and  parties  of  "the  second  part" 
have  been  substituted  for  the  words  "sellers" 
and  "purchasers"  used  in  that  agreement 
There  is  no  doubt  in  our  minds  that  the  de- 
cree signed  by  the  learned  Judge  below,  which 
granted  the  relief  prayed,  should  be  affirmed. 
We  have  been  able  to  rea(±  no  other  con- 
clusion from  the  letter  of  April  4,  1905,  the 
testim(»iy  in  the  record,  and  the  situation  of 
the  respective  properties,  that  the  deed  should 
be  reformed  and  corrected  so  that  the  first 
paragraph  thereof,  containing  the  covenants 
and  conditions,  shall  read  as  follows :  "That 
the  bade  wall,  part  of  which  will  be  erected 
and  located  on  the  strip  of  land  hereby  con- 
veyed, and  the  balance  on  the  land  of  the 
parties  of  the  first  part  shall  be  used  as  a 
partition  wall  betweoi  the  warehouse  now 
erected  on  the  lot  No.  21,  belonging  to  the 
parties  of  the  first  part,  and  the  warehouse 
to  be  erected  on  the  lot  No.  19,  belonging  to 
the  parties  of  the  second  part;  and  If  the 
parties  of  the  second  part  desire  to  erect 
their  wall  to  a  greater  depth  easterly  from 
Charles  street  than  the  present  wall  now 
standing  on  lot  No.  21,  the  said  wall  is  to 
be  erected  entirely  at  the  expense  of  the  par- 
ties of  the  second  part,  and  on  the  same  line 
and  of  the  same  tbidmess  as  the  north  wall 


now  standing  on  lot  No.  21,  with  the  privilege 
to  the  parties  of  the  first  part,  their  heirs,  ex- 
ecutors, administrators  and  assigns,  to  use 
this  new  wall  without  any  additional  costs  or 
charge  therefor." 

In  Barry  ▼.  EdUvitch,  84  Md.  Ill,  35  Atl. 
171,  33  li.  R.  A.  294,  Judge  Page,  delivering 
the  opinion  of  this  court,  says:  "The  term 
'party  wall'  is  usually  applied  to  such  walls 
as  are  built  on  the  land  of  another,  for  the 
common  benefit  of  both,  in  supporting  tim- 
bers, used  In  the  constructi(Hi  of  contiguous 
buildings.  And  a  division  wall  may  become 
a  party  wall  by  agreement,  either  actual  or 
presumed."  In  Graves  v.  Smith,  87  Ala.  461, 
6  South.  308,  6  li.  R.  A.  298,  13  Am.  St  R^. 
60,  there  was  an  agreement,  which  In  terms 
created  a  party  wall,  with  the  right  to  the 
appellant  to  use  the  same,  "in  the  erection  of 
any  buildings  which  be  may  wish  to  build  on 
his  lot."  The  court  held,  under  these  cir- 
cumstances, that  the  cross-easement  of  appel- 
lee was  "violated  by  the  attempt  of  the  de- 
fendant to  create  openings  for  the  windows." 
So,  in  Brooks  v.  Curtis,  50  N.  T.  642,  10  Am. 
Rep.  545,  the  language  of  the  deeds  and  the 
acts  of  the  parties  show  that  it  was  their  in- 
tention that  the  wall,  which  stood  one-half 
on  each  lot  should  be  a  party  wall  for  tbe 
common  use  of  both  lots,  and  that  such  an 
easement  Included  the  right  to  increase  tbe 
height  of  the  wall,  provided  it  be  done  with- 
out detriment  to  tbe  strength  of  the  wall  or 
to  the  property  of  the  adjacent  owner.  So, 
in  Brown  v.  Werner,  40  Md.  20,  Judge  Robin- 
son says:  "Without  attempting  a  precise  defi- 
nition of  tbe  term  'party  wall,'  it  is  sufficient 
to  say  that  ordinarily  it  means  a  wall  built 
partly  on  the  land  of  one  and  partly  on  tbe 
land  of  another,  for  the  common  benefit  of 
both,  in  supporting  timbers  used  in  the  oon- 
struction  of  contiguous  buildings."  22  Amer. 
&  Eng.  Ency.  of  Law,  237 ;  Dorsey  v.  Haber- 
sack,  84  Md.  117.  In  Dorsey  v.  Habersack, 
84  Md.  128,  85  Atl.  97,  this  court  said:  "A 
division  wall  may  become  a  party  wall  by 
agreement,  either  actual  or  presiuned,  and 
although  such  wall  might  have  been  built  ex- 
clusively upon  tbe  land  of  one."  Brown  t. 
Werner,  40  Md.  20. 

In  this  case  tbe  land  and  a  wall  already 
erected,  and  tbe  right  to  build  an  ext^islon 
of  wall,  was  purchased  as  a  party  or  division 
wall,  and  tbe  consideration  agreed  upon  by 
tbe  parties  paid.  Ascertaining  the  intention 
of  the  parties  from  the  written  instrument, 
as  we  must  do,  it  Is  perfectly  manifest  tbe 
appellees  intended  to  sell,  and  tbe  appellants 
Intended  to  buy,  the  standing  wall  of  appel- 
lees' warehouse  as  a  party  wall.  If  there 
could  be  any  doubt  about  it,  tbe  recital  in  tbe 
agreement  would  seem  to  settle  it,  as  it  says : 
"That  tbe  brick  wall,  part  of  which  will  be 
located  on  said  strip  and  tbe  balance  on  the 
remaining  land  of  the  sellers,  shall  be  used 
as  a  partition  wall  between  the  warehouse 
now  erected  on  the  lot  belonging  to  the  sellers 
and  the  warehouse  tg  bj»  ej^l^^^j^^ 
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joining  lot.  If  purcbasera  desire  wall  to  run 
to  a  greater  d^th  than  the  north  wall  now 
standing,  said  wall  Is  to  be  erected  entirely 
at  their  expense,  and  In  the  same  line  and 
of  the  same  thiduiees  as  the  wall  now  stand- 
ing, with  the  privilege  to  the  sellers  to  use 
this  new  part  of  said  wall  at  any  time  as  a 
I>arty  wall,  without  any  additional  cost  or 
charge  therefor."  Again  :  "That  in  case  you 
elect  to  build  your  wall  higher  than  the  north 
wall  of  the  warehouse  belonging  to  the  sell- 
ers,  the  right  Is  reserved  to  the  sellers,  if  they 
hereafter  add  to  the  height  of  their  ware- 
house, to  use  said  additional  wall  as  a  party 
wall,  without  any  additional  cost  to  them." 
And,  again.  If  said  wall  shall  be  destroyed, 
*Mt  shall  be  Immediately  rebuilt  at  the  Joint 
cost  of  the  owners  of  the  lot  now  owned  by 
the  sellers  and  the  owners  of  the  lot  now 
owned  by  you."  So  we  think  there  can  be 
no  reasonable  doubt  as  to  the  fact  that  these 
parties  Intended  that  this  should  be  a  party 
wall. 

But  the  appellants  claim,  because  the  deed 
says,  "with  the  privilege  to  the  parties  of  the 
second  part,  their  heirs,  executors,  adminis- 
trators and  assigns,  to  use  this  new  wall  with- 
out any  additional  costs  or  charges  therefor," 
was  Inserted  in  the  deed,  instead  of  the 
"first"  part,  the  appellees  are  bound  by  the 
same,  having  signed  and  delivered  the  same 
to  the  grantees,  after  ample  opportunity  had 
to  examine  the  same.  Why  or  how  the  mis- 
take was  made  we  know  not,  but  we  are 
clearly  of  opinion,  after  reading  the  agree- 
ment of  April  4th,  the  testimony  In  the  rec- 
ord, and  considering  the  relation  In  which 
the  parties  stood  to  each  other,  the  subject- 
matter,  and  the  objects  to  be  attained,  by  the 
sale  and  purchase,  that  the  decree  of  the  court 
below  should  be  affirmed.  Upless  we  correct 
the  mistake  made  in  the  deed  by  changing 
"second"  to  "first,"  the  deed  is  very  confusing 
and  meaningless.  If  the  wall  is  erected  en- 
tirely at  the  expense  of  the  parties  of  the 
second  part,  why  should  the  deed  then  say 
with  privilege  for  them  to  use  it  without 
additional  cost  or  charge  therefor?  What 
other  cost  or  charge,  except  the  cost  of  the 
wall,  could  the  privilege  of  using  the  wall  Im- 
pose? It  is  apparent  on  the  face  of  the  deed 
that  the  privilege  of  using  the  wall  was  clear- 
ly meant  to  be  given  to  the  sellers  without 
cost,  in  order  to  make  it  plain  that  they  were 
not  expected  to  contribute  anything  towards 
the  cost  of  the  erection  of  the  wall  In  return 
for  the  use  of  it.  The  third  paragraph,  we 
think,  throws  some  light  on  this  view,  which 
says :  "In  case  of  its  [the  wall's]  destruction 
by  fire,  each  party  is  to  pay  one-half  of  the 
costs."  If  the  reconstructed  wall  is  to  be  a 
party  wall,  certainly  the  wall  it  is  to  r^lace 
must  have  been  a  party  wall.  No  right  to 
place  windows  is  reserved. 

Assuming  the  deed  should  be  corrected,  and 
we  think  there  Is  ample  proof  In  the  record 
to  support  the  asaumptiou,  will  equity  grant 
tbe  relief  asked?    The  powers  of  courts  of 


equity  to  reform  upon  parol  evidence  mis- 
takes in  deeds  is  so  well  settled  that  it  may 
be  assumed  as  a  concession  in  this  case.  The 
only  difKculty  in  questions  of  this  character 
is  the  certainty  and  extent  of  the  proof  re- 
quired to  establish  the  mistakes.  While  there 
is  found  much  conflict  in  the  cases  upon  this 
point  outside  of  our  own  state,  the  rule  here 
is  that  only  such  full  and  strict  evidence  is 
required  as  will  be  sufficient  to  satisfy  the 
mind  of  the  court.  Ooale  v.  Merryman,  35 
Md.  382.  It  is  conceded,  indeed  it  could  not 
be  denied,  that  courts  of  equity  have  juris- 
diction In  cases  of  mistakes,  and  it  is  equally 
well  settled  that  if  parties  come  to  a  settle- 
ment upon  terms  mutually  agreed  upon,  and 
error  or  mistake  occur  in  the  settlement,  a 
court  of  equity  will  entertain  a  bill  to  rectify 
the  settlement,  and  make  it  conform  to  the 
intention  of  the  parties ;  and  it  was  also  de- 
cided that  "It  was  competent  for  a  plaintiff, 
who  sought  the  specific  performance  of  an 
agreement  In  writing,  to  vary  It  by  parol 
proof  upon  the  ground  of  mistake,  and  then, 
after  having  it  thus  corrected,  to  insist  upon 
Its  execution."  And  this  is  so,  even  "when 
the  answer  of  the  defendant  denied  the  mis- 
take." Gill  V.  Clagett,  4  Md.  Ch.  470;  Ck>oke 
V.  duBbands,  11  Md.  510. 

The  amended  bill  alleges  clearly  and  fully 
that  a  mistake  was  made  by  the  insertion  of 
the  words  "party  of  the  second  part,"  Instead 
of  party  of  the  "first  part,"  In  the  deed  of 
May  2,  1905.  That  this  was  a  mutual  mis- 
take we  think  is  borne  out  by  the  testi- 
mony. The  plaintlfFs  certainly  claim  it  ought 
to  be  a  party  of  the  "first  part"  The  writ- 
ten agreement  of  April  4th  most  conclusively 
bears  it  out,  and  Mr.  Owens  in  his  testimony 
says  he  called  Mr.  Smith's  attention  to  the 
fact  that  the  insertion  of  party  of  the  "sec- 
ond part"  seemed  to  him  to  be  meaningless, 
but  was  told  it  was  for  his  protection.  The 
general  rule  Is  thus  stated  1n  Bispham's  Equi- 
ty, i  469:  "A  person  who  seeks  to  rectify  a 
deed  on  the  ground  of  mistake  must  estab- 
lish, in  the  clearest  and  most  satisfact(»y 
manner,  that  the  alleged  intention  to  which 
be  desires  it  to  be  made  conformable  con- 
tinued concurrently,  in  the  minds  of  all  par- 
ties, down  to  the  time  of  its  execution  and 
must  be  able  to  show  exactly  and  precisely 
the  form  to  which  the  deed  ought  to  be 
brought."  Here  we  have  the  agreement  of 
April  4th  and  the  testimony  of  Mr.  Owens 
and  the  declarations  of  Mr.  Carey.  And  in 
Adams'  Equity,  pp.  1G9,  170,  it  Is  said:  "It 
seems,  however,  that  the  instrument  may  be 
corrected,  if  it  is  admitted  or  proved  that  it 
has  been  made  in  pursuance  of  a  prior  agree- 
ment by  the  terms  of  which  both  parties 
meant  to  abide,  but  with  which  it  is  in  fact 
inconsistent ;  or  if  it  is  admitted  or  proved 
that  an  instrument  intended  by  both  parties 
to  be  prepared  in  one  form  has  by  reason  of 
some  undesigned  insertion  or  omission  been 
prepared  and  executed  in  another.  So,  again, 
wlien  a  solicitor,  being  Instructed  to  prepare 
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a  settlemmt  of  a  particular  sum,  inserted 
by  mistake  double  tbe  amount,  and  the  settle- 
ment was  executed  without  discovery  of  the 
mistake,  a  bill  was  sustained  to  rectify  it." 
These  general  principles  have  been  frequent- 
ly announced  by  this  court  and  elsewhere. 
Keedy  v.  Nally,  63  Md.  311 ;  Bank  v,  Wright- 
son,  63  Md.  81;  Wood  v.  Patterson,  4  Md. 
Gh.  835;  Bouldoi  v.  Wood,  96  Md.  336,  58 
Atl.  911. 

Assuming  this  to  be  a  party  wall  through- 
out its  entire  length  and  height,  and  that 
tbe  appellees  have  the  right  to  use  all  or  any 
part  of  this  wall  at  any  time  without  expense, 
It  is  well  established  in  law  that  tbe  wall 
should  have  been  a  solid  or  blank  wall. 
Apart  from  the  legal  aspect  of  a  party  wall, 
the  deed,  speaking  of  the  wall,  says  It  must 
be  erected  "in  the  same  line  and  the  same 
thickness  as  the  north  wall  now  standing  on 
lot  No.  21."  The  maintenance  of  windows 
by  the  owner  of  a  party  wall  against  the  ob- 
jection of  the  other  is  inconsistent  with  the 
title  and  right  of  the  latter.  By  usage  the 
words  "party  wall"  and  "partition  wall"  have 
come  to  mean  a  solid  wall.  Jones  on  Ease- 
ments, {  687.  One  may  be  enjoined  from 
making  openings  for  doors  or  windows  in  a 
party  wall,  though  there  Is  neither  allega- 
tions nor  proof  that  the  other  owner  intends 
ever  to  use  the  wall.  Whether  the  other  par- 
ty intends  to  use  the  wall  or  not  is  quite  im- 
material, since  be  has  acquired  a  valuable 
right  in  the  wall  which  might  be  the  sub- 
ject of  a  sale  or  transfer,  and  he  should  be 
protected  In  this  right  Id.,  |  688.  One  of 
the  uses  of  a  party  wall  Is  to  afford  a  com- 
plete division  between  adjoining  buildings, 
and  the  opening  of  windows  in  such  a  wall  Is 
an  Injury  with  redress  by  Injunction.  Id, 
$690. 

In  the  next  place,  it  (a  party  wall)  is  In- 
tended to  serve  the  purpose  of  a  complete 
division  between  adjoining  houses.  This 
forbids  the  construction  of  spaces  in  It  which 
do  not  divide.  It  is  no  answer  to  say  that 
the  dominant  owner  stands  ready  to  fill  up 
the  openings  wherever  tbe  servient  owner 
desires  to  use  the  wail  as  a  party  walL  That 
very  statement  admits  that  it  had  not  been 
maintained  as  a  party  wall,  and  the  servi- 
tude only  renders  lawful  occupation  an  actu- 
al party  wall.  Jones  on  Easements,  {  691. 
In  Graves  v.  Smith,  87  Ala.  450,  6  South.  308, 
5  L.  R.  A.  298, 13  Am.  St  Rep.  60,  it  Is  said: 
"A  'party  wall'  must  ordinarily  be  construed 
to  mean  a  solid  wall  without  windows  or 
openings" — quoted  in  Barry  v.  Eldlavltch,  84 
Md.  95,  35  Atl.  170,  33  L.  R.  A.  294;  Cutting 
V.  Stokes.  72  Hun,  876,  25  N.  Y.  Supp.  365. 

As  to  the  propriety  of  asking  for  a  manda- 
tory Injunction,  in  this  case  It  seems  to  be 
well  settled  that  It  is  the  proper  remedy. 
High  on  Injunction  says:  "But  tbe  rule  is 
well  established  that  an  injunction  Is  the  ap- 
propriate remedy  to  prevent  an  adjacent 
owner  of  real  property  from  opening  or 
lulng  windows  through  a  party  wail  between 


the  premises."  And  a  mandatory  Injunc- 
tion may  properly  be  granted  requiring  tbe 
closing  up  of  the  windows  already  opened. 
And  in  such  case  the  injunction  will  be  broad 
enough  to  compel  the  defendant  not  merely 
to  patch  up  the  openings,  but  to  make  the 
wall  solid  as  a  party  wall  should  be.  High 
on  Injunction,  |  832;  Jones  on  Easements, 
724. 

It  follows  from  what  we  have  said  the  de- 
cree of  the  circuit  court  of  Baltimore  City 
passed  in  this  case  must  be  affirmed. 

Decree  affirmed,  with  costs  to  tba  appel- 
lees above  and  below. 

oat  Ud.  «) 

SMITH  et  al.  v.  S.TATH. 
MATTHEWS  et  al.  v.  SAME. 

(Court   of   Appeals    of    Maryland.      April    2i, 
1907.) 

1.  GantiVAz,  Law— Tbiai/— Pbeliuirabt  Pbo- 

CEEDINOS— SEFABATE    TBIAI.    OF    CODEFEHD- 

ANT8. 

Tlie  granting  or  refusing  of  motions  to 
sever  lies  entirely  within  tbe  discretion  of  the 
trial  court 

(Ed.  Note.— For  eases  in  point  see  Cent  Di*. 
vol.  14,  Criminal  Law,  |  1880.] 

2.  BtmaiiABT— Indictment. 

In  a  prosecution   for  "burglary   with  ez- 

Eloslves,"  under  Acta  1906,  p.  946,  c.  476,  de- 
ning  the  offense,  an  indictment  charging  that 
accused  feloniously  and  burglariously  did  break 
and  enter  a  depot  and  did  attempt  to  open  and 
did  open  a  certain  vault,  safe,  and  other  secure 
place  in  the  depot,  by  the  use  of  nitroglycerin, 
dynamite,  gunpowder,  and  other  explosives,  with 
intent  certain  moneys,  goods,  and  chattels  in 
said  vault,  safe,  and  other  secure  plage  in  said 
depot  then  and  there  being,  then  and  there 
feloniously  to  steal,  take,  and  carry  away,  sub- 
stantially charged  tbe  offense  in  ue  words  of 
the  statute  and  was  sufficient 

[Eld.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  8,  Burglary,  §  31.] 

Appeal  from  Circuit  Court,  Wicomico  Ooim- 
ty;  Chas.  F.  Holland,  Judge. 

Frank  Smith  and  others  were  indicted  for 
burglary  with  ezpkMlves  and  appeaL  Af- 
firmed. 

Argued  before  BRISCOE,  BOXD,  PEARCB, 
SCHMUCKER,  BURE3!,  and  ROGERS,  JJ. 

Ellegood,  Freeny  &  Walles,  for  Sippei- 
lants  Smith  and  Taylor.  Elmer  H.  Walton, 
for  appellants  Matthews  and  Hawkins.  At- 
torney General  Bryan,  for  the  State. 

BRISCOE,  J.  The  appellants  in  this  case 
were  Indicted,  with  one  John  Avery,  on  the 
25th  day  of  September,  1906,  in  the  circuit 
court  for  Wicomico  county,  for  a  violation 
of  Acts  1906,  p.  946,  c.  476.  This  act  provides 
"that  any  person  who  breaks  and  enters, 
either  by  day  or  night,  any  building,  whether 
Inhabited  or  not,  and  opens  or  attempts  to 
open  any  vault,  safe,  or  other  secure  place,  by 
use  of  nitroglycerin,  dynamite,  gunpowder, 
or  any  other  explosive,  shall  be  deemed  guilty 
of  burglary  with  explosives.  And  any  person 
duly  convicted  of  burglary  with  explosives 
shall  be  sentenced  to  the  penitentiary  in  the 
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cUBcretion  of  the  court  for  a  period  of  not 
more  than  20  years."  The  indlctmoit  con- 
sisted of  two  counts.  A  demurrer  was  inter> 
posed  to  each  count,  and  was  overruled  by 
the  court  below.  The  appellants  then  moved 
to  sever,  and  this  was  also  overruled.  A 
motion  was  then  made  to  quash  each  count 
of  tbe  Indictment,  and  w«s  overruled  as  to 
the  first  count,  but  granted  as  to  the  second, 
and  the  second  count  was  quashed.  The  first 
count,  upon  which  the  appellants  were  tried, 
Charged  that  on  the  17th  day  of  May,  In  the 
year  1906,  in  the  nighttime  of  the  same  day, 
at  Wicomico  county,  a  certain  building,  to 
wit,  the  depot  In  the  town  of  Salisbury  of  the 
Baltimore,  Chesapeake  &  Atlantic  Railway 
Otnnpany,  a  body  corporate  of  the  state  of 
Maryland,  feloniously  and  burglariously  did 
break  and  enter,  and  did  attempt  to  open 
and  did  open  a  certain  vault,  safe,  and  other 
secure  place  In  the  depot  by  the  use  of  nitro- 
glycerin, dynamite,  gunpowder  and  other  ex- 
plosives, with  Intent  certain  moneys,  goods, 
and  chattels  in  the  vault,  safe,  and  other  se- 
cure place  in  tbe  depot,  then  and  there  being, 
then  and  there  feloniously  to  steal,  take,  and 
carry  away,  etc.  According  to  the  record, 
John  Avery,  upon  arraignment,  pleaded  guil- 
ty, and  the  four  appellants  pleaded  not  guilty. 
Upon  trial,  they  were  convicted  upon  the  first 
count  of  the  indictment,  and  each  sentenced 
to  be  confined  In  the  penitentiary  for  15  years. 
And  this  appeal  la  from  the  Judgment  so  ren- 
dered against  the  appellants. 

It  will  be  unnecessary  for  ns  to  consider 
the  second  count  of  the  indictment,  as  this 
count  was  quashed,  and  tbe  appellants  were 
tried  on  the  first  count  As  to  the  motions  to 
sever  we  need  only  say  that  the  granting  or 
refusing  such  motions  Is  entirely  within  the 
discretion  of  the  trial  court,  under  all  the 
circumstances  of  the  case.  Arch.  Grim.  Praa 
&  Pleading,  804;  1  Chitty  Grim.  Law,  268; 
United  States  v.  Marchant,  12  Wheat  (U.  S.) 
479,  6  L.  Ed.  700;  St  Glair  v.  United  States, 
164  U.  8.  134,  14  Sup.  Ct  1002,  88  L.  Ed. 
986.  It  Is,  however,  contended  upon  tbe  part 
of  the  appellants  that  the  court  below  com- 
mitted an  error  In  overruling  tbe  demurrer 
and  In  refusing  to  grant  tbe  motion  to  quash 
tbe  first  count  of  the  Indictment.  The  objec- 
tion consists,  as  alleged  by  the  appellants, 
first,  because  tbe  Indictment  does  not  charge 
the  offense  in  the  language  of  the  statute; 
and,  second,  because  Acts  1906,  p.  946,  c  476, 
Is  void.  In  that  it  neither  creates  «  new  of- 
fense, nor  modifies  an  offense  at  common 
law.  It  is  well  settled  as  a  general  rule  that 
in  on  Indictment  for  an  offense  created  by 
statute  It  Is  suffldoit  to  describe  the  offoise 
tai  tbe  words  of  the  statute.  Mincher  t. 
State,  66  Md.  227,  7  Atl.  461.  The  Indictment 
in  this  case,  we  think,  follows  this  rule,  and 
the  objection  urged  by  the  appellants  is  not  a 
valid  one,  and  cannot  be  sustained.  The  of- 
fense set  out  In  Acts  1906,  p.  946,  a  476,  Is 
"burglary  witb  explosives,"  and  the  indict- 
ment charges  that  the  "traversers  on  the  17th 


day  of  May,  In  the  year  of  our  Lord,  1906, 
in  tbe  nighttime  of  the  same  day,  at  Wicomico 
county,  a  certain  building,  to  wit,  the  depot 
In  the  town  of  Salisbury  of  the  Baltimore, 
Chesapeake  &  Atlantic  Railway  Company,  a 
body  corporate  of  tbe  state  of  Maryland,  felo- 
niously and  burglariously  did  break  and  enter, 
and  did  attempt  to  open  and  did  open  a  certain 
vault  safe,  and  other  secure  place  in  said  de- 
pot by  the  use  of  nitroglycerin,  dynamite,  gun- 
powder, and  other  explosives,  with  intent  cer- 
tain moneys,  goods,  and  chattels  in  said  vault, 
safe,  and  other  secure  place  In  said  depot 
then  and  there  being,  then  and  there  fe- 
loniously to  steal,  take,  and  carry  away, 
contrary  to  the  form  of  the  Act  of  Assembly 
In  such  case  made  and  provided  and  against 
the  peace,  government,  and  dignity  of  the 
state."  This  count  of  the  Indictment  substan- 
tially charged  the  offense  In  the  words  of  the 
statute,  and  must  be  held  to  be  su£Bcient  . 

As  to  the  second  objection,  viz.,  that  the 
act  of  1906  Is  void  and  defective,  little  need 
be  said.  Tbe  language  of  tbe  act  Is  too  plain 
to  admit  of  any  serious  dlfiScuIty  as  to  Its 
meaning  and  is  free  from  all  constitutional 
objection.  Tbe  crime  of  burglary  being-  a 
felony,  it  was  necessary  to  charge  In  tbe  in- 
dictment that  the  appellants  feloniously  and 
burglariously  broke  and  entered,  etc.  Tbe  leg- 
islative Intent  In  passing  Acts  1906,  p.  946, 
c.  476,  was  not  to  create  an  entirely  new 
offense,  but  It  was  to  Impose  a  maximum 
penalty  of  20  years  In  the  pmitentlary,  if 
convicted  of  "burglary  with  explosives,"  as 
provided  by  the  statute,  Instead  of  10  years, 
as  prescribed  by  existing  statute,  for  the 
crime  of  burglary.  In  other  words,  tbe  ob- 
ject and  purpose  of  the  act  of  1906  was  to 
impose  a  fixed  and  larger  penalty  "for  bur- 
glary with  explosives,"  than  10  years  In  the 
penitentiary.  So  construed,  the  statute  Is  rea- 
sonable, and  tbe  legislative  Intent  made  clear. 

Finding  no  error  in  the  rnlings  of  the  court, 
the  Judgment  will  be  affirmed  on  both  appeal*- 

Judgment  affirmed,  with  costa. 


(106  H4.  «9) 
CANTON  CO.  OF  BALTIMORE  v.  MAYOR, 

ETC.,  OF  CITY  OF  BALTIMORE. 
(Court  of  Appeals  of  Maryland.    April  4,  1907.) 

1.  Dedication— EvinKNCit— Weight  and  Sot- 

FICIENCT. 

Evidence  that  deeds,  containing  no  refer- 
ence to  a  park  dedicated  to  the  public,  described, 
lots  conveyed  by  reference  to  an  anrecorded 
plat,  purported  copies  of  which  showed  a  tract 
reserved  as  a  public  square  near  the  lots,  none 
of  the  copies  of  the  plat  introduced  in  evidence 
being  identified  as  the  one  to  which  the  reference 
was  made,  or  as  having  been  in  the  possession 
of  the  grantor,  was  insufficient  to  show  an  offer 
to  dedicate  to  On  public  the  tract  reserved^aa 
a  park. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  15,  Dedication,  !§  85-87.] 

2.  Advebsk  Possession — Hostile  Chabacteb 
— Pebson  Dedicating  Land. 

Where  the  owner  of  land  offers  to  dedicate 
it  to  the  public  as  a  park,  but  continnes  in  poa- 
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segsion  excluding  the  public  for  a  period  of  over 
20  years,  he  acquires  good  prescriptive  title  to 
the  tract. 

3.  Same— OoNxiNurrr  of  Posskssiok— Bftect 

OF  MOBTOAOE. 

Where  the  dedication  of  a  pa'rk  is  claimed, 
the  fact  that  the  original  owner  gave  a  mortgage 
on  its  property,  excepting  that  portion  thereto- 
fore laid  out  as  a  public  park  and  dedicated  to 
public  use,  does  not  interfere  with  the  owner's 
claim  by  adverse  possession,  where  it  occupied 
for  over  30  years  after  the  date  of  the  morteage, 
and  there  was  no  evidence  of  acceptance  of  ute 
dedication  on  the  part  of  the  public. 

4.  E!jBCTUEN1>-RiaHT    OF    AOIIOR— FBOPXBTr 

Subject  of  Action. 

An  action  of  ejectment  by  a  city  will  not 
lie  for  land  in  which  it  claims  an  easement  for 
parte  purposes,  but  does  not  claim  the  legal  ti- 
tle. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dls. 
vol.  17,  Ejectment,  ff  16-62.] 

Appeal  from  Superior  Court  of  Baltimore 
Olty;   George  M.  Sharp,  Judge. 

Action  by  the  mayor  and  city  conncU  of 
tbe  city  of  Baltimore  against  the  Canton 
Company  of  Baltimore.  From  a  Judgment 
In  favor  of  plaintiffs,  defendant  appeals. 
Reveraed,  without  new  trial. 

Argued  before  BRISCOE,  BOYD,  PEIARCE, 
SCHMUCKER,  BURKE,  and  ROGERS,  JJ. 

Edgar  H.  Gans  and  Arthur  George  Brown, 
for  appellant  Joseph  S.  Goldsmith  and  Al- 
bert O.  Ritchie,  tot  appellee. 

SCHMUGKER,  J.  The  appeal  In  this  case 
is  from  a  judgment  In  ejectment  rendered  by 
the  superior  court  of  Baltimore  City  in  favor 
of  that  city  against  the  Canton  Company.  The 
land  described  in  the  declaration  Is  a  lot  or 
square  of  ground  in  Baltimore  City  forming  a 
part  of  what  Is  known  as  the  "Canton  Com- 
pany's" land,  and  boonded  by  Canton  avenue, 
Lancaster,  Patuxent,  and  Canton  streets. 
The  Judgment  Is  not  for  the  property  describ- 
ed In  the  declaration,  but  is  "for  an  easement 
in  the  property  described  In  the  declaration, 
with  exclusive  right  to  the  possession  of  the 
Slime  for  use  as  a  public  park."  The  city 
does  not  claim  title  to  the  square  under  any 
conveyance.  It  sues  for  the  protection  of 
an  alleged  Incorporeal  right  or  easement  of 
the  public  to  use  the  square  as  a  park,  upon 
the  theory  that  there  had  been  a  dedication 
of  It  by  tbe  Canton  Company  to  public  use 
for  that  purpose. 

Two  bills  of  exception  appear  In  the  rec- 
ord; one  to  rulings  on  the  admissibility  of 
evidence,  and  the  other  to  tbe  court's  action 
on  the  prayers.  The  two  cardinal  questions 
presented  by  the  appeal  are:  First,  whether 
there  was  an  unrevoked  dedication  of  or  of- 
fer to  dedicate  the  square  to  public  use  as  a 
park  at  tbe  time  the  city  undertook  to  accept 
It ;  and,  secondly,  whether  tbe  present  action 
of  ejectment  will  He  at  the  suit  of  the  city  to 
secure  to  the  public  tbe  enjoyment  of  the 
square  as  a  park.  We  have  come  to  the  con- 
clusion that  the  case  must  be  reversed  upon 
both  of  th^e  propositions,  and,  as  important 


public  interests  are  involved  In  tbe  Issne, 
and  the  question  of  dedication  was  fully  and 
ably  discussed  upon  the  briefs  and  In  the 
argument  before  us,  .we  will  express  our 
views  upcm  both  propositions  In  the  order  In 
which  we  have  stated  them. 

The  dedication  of  land  to  any  public  use  Is 
essentially  a  matter  of  intention.  Certain 
dealings  with  property  by  Its  owner  have 
been  held  to  afford  conclusive  evidence  of  bis 
purpose  to  make  the  dedication,  but  It  is  es- 
sential to  establish  the  Intention  In  every 
case.  The  principle  of  dedication  rests  large- 
ly upon  tbe  doctrine  of  estoppel  in  pais,  and, 
while  there  are  general  rules  applicable  to 
certain  lines  of  conduct  on  the  part  of  the 
owner  of  the  land,  each  Individual  case  must, 
after  all,  be  decided  upon  Its  own  facts  and 
circumstances.  Baltimore  v.  Frick,  82  Md. 
83,  33  Atl.  435.  All  of  the  facts  In  each  case 
tending  to  show  the  Intentions  of  the  owner 
must  receive  due  consideration,  for,  as  was 
said  In  McCormlck  v.  Baltimore,  46  Md.  524: 
"The  evidence  of  such  Intention  Is  fiumlsbed 
In  various  ways,  but,  as  dedication  will  be 
presumed  where  the  facts  and  circumstances 
of  the  case  clearly  warrant  It,  so  that  pre- 
sumption may  be  rebutted  and  altogether 
prevented  from  arising  by  circumstances  In- 
compatible with  the  supposition  that  any 
dedication  was  Intended."  It  Is  now  unlver- 
rally  held  that  an  Intention  to  dedicate  land 
lying  In  tbe  beds  of  streets  to  public  use  will 
be  presumed,  where  Its  owner  makes  a  plat 
of  the  land  on  which  the  streets  are  laid 
down,  and  then  conveys  It  in  lots  described 
as  bounding  on  the  streets  or  by'  reference 
to  their  numbers  on  the  plat,  from  wbicb  It 
appears  that  they  do  In  fact  bound  on  the 
street  In  such  cases  there  is,  in  tbe  absence 
of  language  showing  that  no  dedication  was 
Intended,  an  Implied  covenant  that  the  par- 
chaser  shall  have  tbe  use  of  tbe  streets  on 
which  bis  lots  bound,  from  which  a  dedica- 
tion of  tbe  streets  to  public  use  Is  held  to 
arise.  White  v.  Flannlgan,  1  Md.  540,  54 
Am.  Dec.  668;  Moale  v.  Baltimore,  6  Md. 
321,  61  Am.  Dec.  276;  Hawley's  Case,  33  Md. 
280;  McCormick's  Case,  45  Md.  623;  Tinge's 
Case,  51  Md.  600;  Pitts'  Case.  73  Md.  326, 
21  XtL  52;  Baltimore  t.  Frlck,  82  Md.  83,  33 
Atl.  435.  But  the  dedication  of  such  streets 
to  public  use  resulting  from  their  conveyance 
In  the  manner  mentioned  does  not  become 
final  and  irrevocable  until  there  has  been  an 
acceptance  of  It  on  the  part  of  the  public  au- 
thorities. Baltimore  v.  Bronmel,  86  Md.  163, 
37  Atl.  648;  Valentine  v.  Hagerstown,  86  Md. 
486,  38  Atl.  931;  New  Windsor  v.  Stocksdale, 
96  Md.  212,  52  Atl.  686.  In  tbe  last-mention- 
ed case,  we  said  that  tbe  acc^tance  of  a 
dedication  "may  be  evidenced  in  one  of  three 
ways,  viz.,  by  deed  or  other  record,  by  acts 
In  pais,  such  as  opening,  grading,  or  keeping 
the  road  In  repair,  or  by  long  continued  user 
on  the  part  cf  the  public." 

While    the    authorities    are    agreed    that 
streets  or  highways  may  be  thus  dedicated 
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by  tbelr  owners  to  public  use,  they  do  not 
agT««  ae  to  the  ptaysical  limits  of  tbe  dedica- 
tion. Some  autiiorlties  hold  that  the  streets 
mentioned  in  the  deed  or  laid  out  on  the  plat 
are  embraced  in  the  dedication  to  the  foil 
extent  that  they  are  owned  by  the  grantM:. 
Other  cases,  among  which  are  tbe  decisions 
of  this  court,  confine  the  dedication  to  a  lim- 
ited and  restricted  area.  In  Hawley  v.  Bal- 
timore, 33  Md.  270,  which  may  be  regarded 
as  tbe  leading  case  upon  that  subject,  it  is 
said:  "Tbe  law  is  now  too  well  settled  to 
admit  of  any  donbt  that,  if  the  owner  of  a 
piece  of  Jand  lays  it  out  in  lots  and  streets 
and  sells  lots  calling  to  bind  on  such  streets, 
be  thereby  dedicates  tbe  streets  so  laid  out 
to  public  usa  Tlte  rule  Is  founded  on  the 
doctrine  of  implied  covenants,  and  the  dedi- 
cation will  be  held  to  be  coextensive  with 
the  right  of  way  acquired  as  an  easement 
by  the  purchaser.  It  Is  upon  the  implied 
covenant  in  the  grant  to  him  that  the  dedica- 
tion to  public  use  rests,  and  such  dedication 
must  necessarily  be  measured  by  tbe  limits 
of  the  right  he  has  acquired  by  virtue  of  his 
grant  In  the  case  before  iu,  the  right  of 
way  or  easement  In  Mosher  street  acquired 
by  tbe  purchasers  of  the  lots  mentioned  in 
the  proof  is  the  precise  limit  of  the  dedica- 
tion by  Hiss,  Over  what  portion  of  Mosher 
street,  then,  did  their  right  of  way  exist? 
We  thlnlc  they  acquired  by  their  several  pur- 
chasers tbe  right  of  way  only  from  Madison 
avenue  to  McGulIob  street,  aa  It  is  between 
those  streets  that  their  lots  lie  and  bind  on 
Mosher.  Tbe  doctrine  of  implied  covenants 
will  not  be  held  to  create  a  right  of  way  over 
all  of  the  lands  of  a  vendor  which  may  He, 
however  remote,  in  the  bei  of  a  street  The 
lands  must  be  contiguous  to  tbe  lot  sold,  and 
there  must  be  some  point  of  limitation.  The 
true  doctrine  la,  as  we  understand  It,  that 
the  purchaser  of  a  lot  calling  to  bind  on  a 
street  not  yet  opened  by  the  public  authori- 
ties is  entitled  to  a  right  of  way  over  It,  if  it 
is  of  the  lands  of  his  vendor,  to  its  full  ex- 
tent and  dimensions  only  until  It  reaches 
some  other  street  or  public  way.  To  this 
extent  will  the  vendor  l>e  held  by  the  Implied 
covenant  of  his  deed,  and  no  further."  In 
Hawley's  Case  the  owner  of  the  lot  sold  ex- 
hibited to  the  purchaser  at  the  time  of  the 
sale  a  plat' of  his  land,  on  which  tbe  streets 
were  laid  down,  but  the  plat  was  not  called 
for  in  the  deed  of  the  lot  to  the  purchaser. 
In  Baltimore  v.  Frlck.  82  Md.  86,  83  AtL  435, 
we  cited  and  followed  Hawley's  Case  as  to 
the  extent  of  the  dedication  of  a  street  by 
tbe  grant  of  a  lot  bounding  thereon,  and  stlU 
more  accarately  defined  the  limits  of  the  ded- 
ication by  saying:  'The  contention  that  tba 
street  which  limits  the  extent  of  the  dedica- 
tion must  be  an  open  public  street  is  not  sup- 
ported by  tbe  cases  heretofore  decided  by 
this  court  In  Hawley's  Case,  supra,  tbe 
land  over  which  the  right  of  way  is  given 
it  is  said  must  not  be  remote,  but  contiguous 
to  the  lot  sold;  bnt  If  tbe  contention  of  the 


city  that  in  all  cases  we  must  presume  a 
dedication  of  a  right  of  way  over  the  gran- 
tor's land,  until  the  next  or  nearest  open 
street  is  reached,  be  correct,  such  right  of 
way  would  in  many  cases  extend  over  land 
not  only  not  contiguous  to  but  very  remote 
from  the  lot  sold."  It  may  therefore  be  said 
that  under  tbe  decisions  of  this  court  the 
sale  of  a  lot  of  land  calling  to  bind  on  an 
tuK^ened  street  works  a  dedication  to  public 
use  of  that  street,  if  It  is  of  the  land  of  tbe 
grantor,  only  until  it  reaches  the  next  open 
or  unopened  street 

Although  the  law  relating  to  tbe  dedica- 
tion to  public  use  of  streets  has  been  settled 
by  numerous  decisions  of  this  court,  we  have 
seldom  l>een  called  upon  to  consider  the  na- 
ture and  extent  of  tbe  dedication  of  a  park 
to  such  use  when  it  is  so  designated  on  a 
plat  of  the  grantor's  land,  and  reference  Is 
made  to  the  plat  in  deeds  conveying  portions 
of  tbe  land.  Most  of  the  text-lxMks  and 
many  cases  assert  broadly  that  the  roles  and 
principles  controlling  the  dedication  of  streets 
to  public  use  by  tbe  nse  of  or  reference  to 
plats  in  the  manner  mentioned  by  us  apply 
with  equal  force  to  the  dedication  of  parks 
and  other  public  places  designated  on  snch 
plats.  2  Dillon  on  Mnn.  Corps.  |  844;  IS 
Oyc.  p.  448;  9  Am.  &  Eng.  Encyc.  of  Law, 
p.  26.  Other  cases  plainly  distinguish  be- 
tween the  priuciples  applicable  to  the  dedica- 
tion of  "streets  affording  easements  directly 
profitable  and  necessary  to  the  use  of  lots" 
and  parks  which  are  intended  for  public  rec- 
reation and  enjoyment,  and  are  only  indi- 
rectly beneficial  to  tbe  tots.  Baker  v.  John- 
ston, 21  Mich.  319;  Coolidge  v.  Dexter,  120 
Mass.  167;  Light  v.  Ooddard,  11  Allen  (Mass.) 
5,  where  it  is  said,  by  Bigelow,  C.  J.:  "An 
attempt  is  made  in  the  present  case  to  ex- 
tend this  rule  of  interpretation'  much  further 
than  Is  warranted  by  any  of  the  adjudicated 
cases.  The  plaintiff  claims  under  a  deed 
which  describes  the  lots  conveyed  as  laid 
down  on  a  plan  to  which  reference  is  made. 
Upon  inspection  of  this  plan,  it  appears  that 
these  lote  are  carved  out  of  a  large  tract  of 
land,  the  whole  of  which  is  divided  into  nu- 
merous lots  or  parcels,  and  Is  fully  laid  down 
on  said  plan.  It  also  appears  that  certain 
other  land,  which  at  the  time  of  the  grant 
in  question  also  belonged  to  the  grantors, 
and  which  is  not  immediately  adjacent  to 
the  lots  conveyed,  but  is  separated  therefrom 
by  a  contemplated  street  which  forms  one 
of  the  boundary  lines  of  the  lots  conveyed, 
la  designated  on  the  plan  as  'Ornamental 
Grounds'  and  as  'Play  Oronnd.'  The  conten- 
tion of  the  plaintiff  is  that  snch  designation 
on  the  plan  referred  to  in  the  deed  of  lands 
lying  in  the  vicinity  of,  but  not  adjacent 
thereto,  the  land  granted,  amounte  to  a  cove- 
nant that  those  grounds '  shall  forever  con- 
tinue to  be  appropriated  and  used  for  the 
uses  and  purposes  so  designated."  "We  are 
by  no  means  prepared  to  adopt  as  a  sound 
rule  of  exposition  the  general  proposition  o^ 
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which  the  argument  for  the  plaintiff  rests- 
We  do  not  think  that  a  m^e  reference  to  a 
plan  In  the  descriptive  part  of  a  deed  carries 
with  it  by  necessary  Implication  an  agree- 
ment or  stipulation  that  the  condition  of 
land,  not  adjacent  to,  but  lying  in  the  vicini- 
ty of,  that  granted,  as  shown  on  the  plan,  or 
the  use  to  which  it  Is  represented  on  the 
plan  to  be  appropriated,  shall  forever  con- 
tinue the  same  so  far  as  it  may  be  Indirectly 
beneficial  to  the.  land  included  In  the  deed, 
and  was  within  the  power  or  control  of  the 
grantor  at  the  time  of  the  grant" 

We  will  now  consider  the  facts  of  the  case 
before  us  In  the  light  of  principles  to  which 
we  have  referred.  The  Canton  Company  is 
a  well-known  owner  of  a  large  tract  of  land 
in  the  eastern  section  of  Baltimore,  which 

it  acquired  about years  ago,  avi  from 

which  it  has  from  time  to  time  sold  lots. 
These  lots  were  de8cril>ed  in  the  deeds  con- 
veying them  as  bounding  upon  various  streets, 
and  in  many  of  the  deeds  made  between  the 
years  1S16  and  1882  the  lots  conveyed  were 

further    described    as    being    "Nos.    , 

—. — ,  and on  the  Canton  Company's 

plat"  A  number  of  the  lots  thus  conveyed 
were  situated  upon  the  streets  facing  the 
square  in  question,  but  in  none  of  the  deeds 
for  any  of  the  lots  was  any  public  park  men- 


tioned or  referred  to,  or  was  there  even  any 
allusion  to  this  square.  From  the  references 
In  these  deeds  to  the  Canton  Company's  plat 
it  is  apparent  that  the  company  had  a  plat 
of  its  property,  but  there  is  no  evidence  in 
the  case  that  the  company  ever  recorded  its 
plat,  or  in  any  form  made  an  issue  or  publi- 
cation of  it  to  the  community  at  large,  or 
made  any  representations  in  reference  to  it 
other  than  those  contained  in  the  deeds,  ap- 
pearing in  the  record.  Portions  of  several 
different  plats  were  offered  in  evidence  by 
the  city,  and  were  admitted  over  the  objec- 
tion of  the  Canton  Company,  and  the  court's 
action  in  that  respect  forms  the  subject  of 
bills  of  exception. 

These  piats  agree  In  the  location  upon 
them  of  the  respective  streets.  Two  of  them, 
which  are  alleged  to  be  copies  of  Canton 
Company  plats  of  ai>out  the  years  1845  and 
1853,  respectively,  and  one,  which  Is  alleged 
to  be  a  copy  of  part  of  Poppleton's  plat  of 
Baltimore  as  enlarged  in  1851,  so  as  to  in- 
clude Canton,  also  show  the  alleged  park 
designated  as  a  public  square.  We  here  In- 
sert, for  purposes  of  illustration,  a  copy  of 
a  sufficient  portion  of  the  plat  of  1845  to 
show  the  location  thereon  of  the  alleged  park 
and  the  blocks  of  ground  Immediately  snr- 
rounding  It: 
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J.  Howard  Sutton,  a  earveyor  and  civU 
engineer,  testified  for  the  defendant  that  he 
had  beoi  connected  as  employ^  and  partner 
with  the  firm  of  Simon  J.  Martenet  &  Co. 
since  the  year  1878;  that  Simon  J.  Marte- 
net had  been  the  surveyor  of  the  Canton 
Company  from  prior  to  1870  down  to.  his 
death,  In  1893,  and  the  firm  had  continued 
to  be  its  surveyors  since  that  time;  that, 
about  1870  to  1872,  Mr.  Martenet  had  pre- 
pared for  the  company  an  elaborate  atlas 
of  all  oi  its  property,  upon  which  were  lo- 
cated all  conveyances  theretofore  made  by  the 
company  and  all  of  the  property  still  owned 
by  it  at  that  time;  that  it  had  been  the  con- 
tinuous custom  of  the  company  ever  since 
then  to  enter  upon  the  atlas  at  intervals  of 
about  three  months  all  deeds,  leases,  or 
changes  that  might  have  occurred  In  that  In- 
terval, and  also  to  add  to  the  map  any  pur- 
chases of  additional  land  made  by  the  com- 
pany; and  that  the  atlas  had  always  been 
kept  at  the  company's  office  and  used  by  it  In 
connection  with  all  transfers,  sales,  leases 
or  other  transactionB  appertaining  to  Its  real 
estate.  The  atlas  was  put  in  evidoice  and 
identified  by  the  witness.  Upon  the  section 
of  the  atlas  covering  the  portion  of  the  com- 
pany's land  embracing  the  square  In  question, 
the  location  of  the  streets  and  the  square 
Is  the  same  as  upon  the  plat  of  which  a  copy 
appears  In  this  opinion,  but  the  square  is 
entirely  blank,  like  the  other  vacant  lots  ap- 
pearing on  the  map,  and  has  no  suggestion 
upon  it  either  in  letters  or  deoMratlon  indicat- 
ing that  it  is  or  was  Intended  to  be  a  public 
park.  Furthermore,  It  Is  marked  on  two 
of  its  sides  with  red  lines,  which  are  uniform- 
ly used  on  the  atlas  to  designate  the  por- 
tions of  the  entire  property  still  owned  In  fe* 
simple  by  the  company. 

In  addition  to  the  deeds  m^itioned,  the 
Canton  Company,  in  December,  1873,  exe- 
cuted a  mortgage  of  its  entire  property  to 
George  S.  Brown  and  others,  to  secure  an 
issue  of  bonds  made  by  it,  excepting  there- 
from, in  addition  to  the  streets  laid  down  on 
the  plat  of  its  property,  a  pubUc  park,  In  the 
following  language:  "Saving  and  excepting 
from  this  conveyance  that  portion  of  the  said 
property  of  said  company  which  tias  hereto- 
fore been  by  It  laid  out  as  a  public  park  and 
dedicated  to  public  use  as  such  and  which 
park  is  likewise  marked  and  located  on  the 
said  plat  of  said  company's  property."  It 
appears  from  the  record  that  this  mortgage 
was  released  on  April  23,  1887.  There  la  no 
evidence  In  the  case  that  the  alleged  park  ever 
was  used  as  such  by  the  public,  or  by  any  per- 
son, except  that  on  several  occasions  church 
or  school  picnics  were  held  In  it  for  which  In 
each  Instance  special  permission  was  procured 
from  the  company.  On  the  contrary,  the  un- 
contradicted evidence  shows  that  since  1856 
the  square  has  been  fenced  in  and  used  or 
rented  out  by  the  company,  and  the  public 
have  been  strictly  excluded  from  it  It  has 
been  assessed  to  the  Canton  Company  for  city 


and  state  taxes  ever  since  1876,  the  presoit 
assessment  being  $34,604,  and.  the  city  has 
regularly  demanded,  and  the  Canton  Com- 
pany has  paid,  the  taxes  on  the  assessment 
On  April  11,  1906,  an  ordinance  was  intro- 
duced in  the  city  council  of  Baltimore  ac- 
cepting, on  the  part  of  the  city,  the  dedica- 
tion of  the  alleged  park,  but  before  the  or- 
dinance was  passed,  the  Canton  Company  ex- 
ecuted and  put  on  record  a  sealed  instrument 
declaring  that  It  had  never  dedicated  or  of- 
fered to  dedicate  the  park  to  public  use,  and 
asserting,  if  there  ever  had  been  any  dedica- 
tion, it  had  been  revoked,  annulled,  and  with- 
drawn by  the  published  maps  of  the  company, 
and  further  declaring  by  the  Instrument  Itself 
a  revocation,  annulment  and  withdrawal  of 
au7  dedication  or  ofCer  to  dedicate  the  park 
which  may  have  been  theretofore  made  by 
the  company. 

The  state  of  facts  thus  sworn  by  the  rec- 
ord does  not  in  our  opinion  furnish  legally 
sufficient  evidence  of  a  dedication  by  the 
Canton  Company  of  the  square  to  public  use 
as  a  park.  The  deeds  offered  In  evidence  do 
not  any  of  them  on  their  face  profess  to  con- 
vey to  the  grantees  any  title  to.  Interest  In, 
or  use  of  the  square;  nor  Is  it  described  or 
referred  to  or  menthxied  In  any  of  them ;  nor 
do  any  of  the  lots  conveyed  by  the  deeds 
touch  or  bound  on  the  square  itself.  A  deed 
of  a  lot  described  as  bounding  on  a  street  will 
dedicate  the  street  If  of  the  lands  of  the 
grantor,  to  the  next  cross-street;  but  it  will 
not  in  the  absence  of  apt  expressions  for  that 
purpose,  give  to  the  grantee  any  interest  In 
land  lying  on  the  opposite  side  of  the  street 
In  Howard  v.  Rogers,  4  Har.  &  J.  278,  John 
Eager  Howard  conveyed  to  Rogers  a  lot  of 
ground,  part  of  Lunn's  lot  bounding  on  the 
south  side  of  Oerman  street,  and  lo  describ- 
ing the  lot  used  this  language:  "Which 
street  bounds  oa  the  south  the  square-  in- 
tended for  public  uses,  and  thence  east,  bln^ 
Ing  on  said  street  and  fronting  the  square^ 
to  the  place  of  beginning."  On  a  bill  filed 
In  chancery  by  Rogers  to  restrain  Howard 
from  applying  the  square  to  private  uses.  It 
was  held  that  the  deed  omveyed  to  the  gran- 
tee "no  right  interest  or  privilege  In  the 
square."  "There  Is  not  anything  mentioned 
in  the  granting  part  of  the  deed  bnt  a  lot  of 
ground  on  the  said  Lunn's  lot  These  words 
'beginning,'  etc,  are  a  description  of  the  lot 
and  designate  the  location  of  It  and  show  In 
a  plain  manner  where  It  lies.  The  words, 
'which  street  bounds  on  the  south  the  square 
Intended  for  public  uses,'  were  Inserted  to 
render  the  description  more  certain,  and 
Identify  more  plainly  the  said  lot  These 
words  convey  no  right  Interest  or  privilege 
in  the  square.  The  words  'binding  on  the 
said  street,  and  fronting  the  said  square,  to 
the  beginning,'  are  also  words  of  descrip- 
tion, and  are  susceptible  of  the  same  an- 
swer. •  •  •  It  was  the  plain  Intention  of 
the  parties,  to  be  collected  from  the  words  of 
the  deed,  that  the  lot  therein  described  should 


684 


66  ATLANTIC  REFORTBB. 


<Md. 


pass,  and  all  Oal.  Howard's  rlgbt  and  In- 
terest tberein,  and  nothing  else." 

The  only  manner,  therefore,  in  which  any 
interest  or  privilege  in  the  square  can  be 
claimed  by  the  grantees  under  the  deeds 
appearing  in  the  present  record  is  upon  the 
theory  of  an  Implied  covenant,  for  Its  use 
as  a  park,  arising  from  the  references  con- 
tained In  them  to  the  plat.  Before  the  Can- 
ton Company  could  be  deprived  of  the  bene- 
ficial use  of  the  valuable  property  In  contro- 
versy upon  any  such  theory,  the  fact  would 
have  to  be  established  by  the  clearest  and 
most  convincing  evidence  that  the  plat  re- 
ferred to  In  the  deeds  had  that  square  desig- 
nated upon  It  as  a  public  park.  The  city  at- 
tempted to  prove  that  fact  by  the  production 
and  putting  In  evidence  of  copies  of  portions 
of  the  three  different  plats  upon  which  the 
square  was  so  designated;  but  it  failed  to 
produce  any  direct  testimony  tracing  these 
plats  to  the  possession  of  the  Canton  Com- 
pany, or  identifying  any  of  them  as  the  one 
referred  to  in  the  deeds.  In  Harbor  Co.  r. 
Smith,  85  Md.  642,  37  Atl.  27,  where  this 
court  refused  to  uphold  an  alleged  dedication 
of  a  square  of  gn^und  to  public  use  as  a  park, 
we  said:  "The  rule  that  the  strongest,  clear- 
est, and  most  convincing  proof  of  intention 
will  be  required  to  establish  a  dedication 
has  been  announced  again  and  again  by  this 
court"  The  originals  of  the  three  plats 
were  not  produced;  the  defendant  agreeing 
that  the  copies  might  be  used  subject  to  the 
objection  to  the  admissibility  of  the  originals. 
The  copies  offered  in  evidence  had  the  fol- 
lowing memoranda  indorsed  on  them:  On 
the  first  was  the  memorandum  made  in  1904 
by  Martenet  &  Co.:  "Copy  of  a  part  of  plan 
of  a  part  of  Cantcm  Company's  ground  indors- 
ed 'copy  of  printed  map  in  possession  of  Title 
Onaranty  &  Trust  Company.'  The  original 
Is  not  dated,  bnt  we  believe  same  to  have 
been  published  about  1845."  The  next  copy 
has  Indorsed  upon  it:  '*Copy  of  part  of  the 
plan  of  the  Harbor  of  Baltimore  in  connec- 
tion with  the  Canton  Company's  lands  com- 
pUed  by  William  Dawson,  Jr.,  1863."  The 
memorandum  appearing  on  the  third  copy, 
saying  that  It  was  from  Poppleton's  enlarged 
plat  of  Baltimore,  has  already  been  substan- 
tially stated.  The  fact  that  the  description 
of  the  lots  conveyed  by  the  deeds  answers 
to  the  location  and  dimensions  of  the  lots  of 
corresponding  numbers  on  the  plat  of  1846 
might  have  been  admissible,  If  followed  up 
by  other  evidence  of  identity,  as  tending  to 
show  that  it  was  the  plat  referred  to  in  the 
deeds;  but  no  such  other  evidence  appears 
in  the  record.  It  Is  further  to  be  observed  that, 
although  the  memorandum  on  that  plat  said 
that  it  was  a  copy  of  a  copy  In  the  possession 
of  the  title  company,  none  of  the  officers  or 
employes  of  that  company  were  put  upon  the 
stand  to  show  the  source  from  which  It  camew 
Bven  if  the  record  bad  contained  such  evi- 
dence as  the  law  requires  to  show  a  tender 
by  the  Canton  Company  of  •  dedication  of 


the  square  to  the  public  for  a  park,  the  un- 
interrupted, open,  and  adverse  possession  by 
Inclosures  of  the  square  by  that  company 
from  1856  down  to  the  institution  of  tbls 
suit  would  have  formed  an  effectual  bar  to 
its  maintenance.  Even  if  we  assume  that 
the  'Company,  by  the  execution  of  deeds  re- 
ferring to  a  piat  of  its  lands  on  which  the 
square  was  designated  as  a  pnblic  park, 
made  an  implied  covenant  with  the  purchas- 
ers to  allow  its  use  as  a  park  from  which  an 
Intent  to  make  a  dedication  to  public  use  was 
to  be  Inferred,  It  remained  in  possession  of 
the  land  as  vendor.  Under  these  circum- 
stances, by  repudiating  the  right  of  the  pub- 
lic to  use  the  square  as  a  park,  and  ezclnd- 
hag  them  from  It  by  fencing  it  In  and  openly 
asserting  the  ownership  of  and  title  to  the 
land  and  paying  the  taxes  thereon,  as  the 
evidence  shows  the  company  did  in  this  case, 
its  possession  became  adverse,  and  at  the  ex- 
piration of  20  years  ripened  into  a  good  pre- 
scriptive title.  1  Cyc  1040;  Waltemeyer  v. 
Baughman,  63  Md.  200.  Nor  was  the  defense 
of  adverse  possession  defeated  by  the  execu- 
tion of  the  mortgage  to  George  S.  Brown 
and  ottiers  in  1873,  first,  because  the  adverse 
possession  continued  for  more  than  30  years 
after  that  date,  and,  secondly,  because  the 
covenants  express  and  Implied  of  that  Instru- 
ment ceased  to  be  operative  after  its  release, 
and  there  was  prior  to  that  time  no  accept- 
ance on  the  part  of  the  public  of  any  dedica- 
tion, which  could  have  been  inferred  from 
the  statements  contained  In  the  ntortgage. 
As,  for  the  several  reasons  mentioned,  the 
record  shows  a  good  defense  to  the  suit,  we 
deem  it  unnecessary  to  pass  upon  the  effect 
of  the  Instrument  In  the  nature  of  a  disclaim- 
er and  revocation  placed  upon  record  In  1906 
by  the  Canton  Company. 

Turning  now  to  the  second  Issue  presented 
by  the  appeal,  the  present  action  is  not  main- 
tainable because  an  ejectment  will  not  lie 
in  this  state  for  an  Incorporeal  right  or  ease- 
ment In  land  such  as  that  claimed  in  the 
present  case.  The  counsel  for  the  appellee 
have  cited  upon  their  brief  some  decisions 
and  text-writers  holding  that,  where  lands 
have  been  dedicated  to  public  use,  the  munic- 
ipality may  maintain  an  ^ectment  thM«for: 
but  this  court  has  uniformly  held  that  the  ac- 
tion will  not  He,  at  the  suit  of  one  who  has 
no  legal  title  to  the  land,  to  recover  a  right 
of  way  or  other  easement  1  Poe  Pleading  & 
Practice,  i  261,  and  cases  there  cited.  The 
law  npon  this  proposition  has  been  fully 
stated  by  ns  in  the  recent  case  of  Nioolal  v. 
BalUmore,  1(D0  Md.  679,  60  Atl.  627,  and  no 
good  purpose  would  be  served  by  repeating 
here  what  we  have  there  said. 

The  court  below  should,  ha  our  opinion, 
have  taken  the  case  from  himself  as  a  Jury, 
by  granting  the  defendant's  first  second, 
and  third  prayers,  and  for  his  failure  to  do 
so  the  Judg-nent  must  be  reversed.  Inas- 
much as  we  have  held  that  the  present  ac- 
tion cannot  lie,  we  will  not  remand  the  i 
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For  the  same  reason  we  abstain  from  pass- 
Ii^  In  detail  upon  the  other  thirteen  prayers, 
nine  of  which  were  offered  by  the  plalntitF, 
and  fonr  by  the  defendant 

Judgment  reversed,   with  costSi  without 
a  new  triaL 


OM  Md.  SM) 

BAIiTIMOEB  &  O.  R.  CO.  t.  WATERS. 
(Court  of  Appeals  of  Maryland.    AprU  3, 1907.) 

1.  RAn.S0ADS  —  L^TKSiX    ROADB  — RiaHT   TO 

GONSTBUCT. 

The  right  given  by  Acts  1826,  c.  123,  i  14, 
to  the  railroad  company,  chartered  by  such 
chapter  to  constrnct  a  railroad  from  the  city  of 
Baltimore  to  the  Ohio  river,  to  construct  lateral 
railroads,  in  any  direction  whatever,  in  con- 
nection with  such  railroad,  is  not,  in  the  ab- 
sence of  adytbing  in  the  charter  to  that  effect, 
limited  to  construction  of  branches  which  will 
be  feeders  for  the  port  of  Baltimore;  but  au- 
thorizes the  cooatructioo  of  a  branch  from  the 
main  line  to  connect  with  another  branch,  so 
as  to  take  around  the  city  of  Baltimore  freight 
going  in  either  direction,  and  not  intended  for 
that  city. 

2.  CoNRTiTunoNAi.  Law  —  InPAiBiHa  Obi,i- 

GATION    OF    CONTBACT. 

Acts  1900,  p.  83?,  c.  467,  prohibiting  the 
construction  of  a  steam  railroad  within  certain 
territory,  in  so  far  as  it  applies  to  the  Balti- 
more &  Ohio  Bailroad,  the  charter  of  which 
(Acta  1826,  c.  123,  S  14)  authorizes  it  to  con- 
struct lateral  railroads,  in  any  direction  what- 
ever, impairs  the  obligation  of  a  contraeb 

FE<d.  Note.— For  cases  in  point,  see  Cent.  Dig. 
TOl.  10,  Constitutional  Law,  |  292.] 

S.  RAIUtOAnS— POUOB    POWEU. 

Acts  1906.  p.  838,  c.  457,  prohibiting  the 
construction  of  a  steam  railroad  within  a  cer- 
tain territory,  not  being  required  by  the  in- 
terests of  the  public  generally,  but  being  en- 
acted in  the  interest  of  the  persons  whose  prop- 
erty near  the  road  will  be  damaged  by  the  con- 
•tmction,  is  not  within  the  police  power. 

Appeal  from  Clnmlt  Court,  Baltimore 
Comity;  Frank  I.  Dnncan,  Judge. 

Suit  by  John  Waters  against  the  Baltimore 
&  Ohio  Bailroad  Company.  Decree  for  com- 
plainant. Defendant  appeals.  Reversed  and 
bill  dismissed. 

Argued  before  BRISCOE,  BOYD,  PBARCB, 
SCHMUCKER.  BURKE,  and  ROGERS,  JJ. 

John  O.  Wil8<H[i  and  W.  Irvine  Cross,  tor 
appellant.  W.  Calvin  Chestnot  and  Eldgar 
H.  Cans,  for  appeliea 

PEARCB,  J.  The  Baltimore  &  Ohio  Rail- 
road Company  was  chartered  by  chapter  123 
of  the  Acts  of  Assembly  in  the  year  1826,  and 
by  the  fourteenth  section  of  that  act  the  pres- 
ident and  directors  of  said  company  were 
"Invested  with  all  the  rights  and  powers  nec- 
essary to  the  construction  and  repair  of  a 
railroad  from  the  city  of  Baltimore,  to  some 
suitable  iK>iht  on  the  Ohio  river,  to  be  by 
them  determined,  not  exceeding  sixty-six  feet 
wide,  and  with  as  many  set  of  tracks  as  the 
said  president  and  directors,  or  a  majority  of 
them  may  deem  necessary" ;  and  In  the  same 
section  It  was  enacted  "that  they,  or  a  ma- 
jority of  them,  may  make  or  cause  to  be 
made,    lateral    railroads,    In   any   direction 


whatsoever.  In  connection  with  said  railroad 
from  the  dty  of  Baltimore  to  the  Ohio  river, 
and  In  the  construction  of  the  same,  or  their 
works,  shall  have,  tMMsess,  and  may  exercise, 
all  the  rights  and  powers  hereby  given  them 
In  order  to  the  construction  or  repair  of  the 
said  railroad  from  the  city  of  Baltimore  to 
the  Ohio  river."  Section  16  of  the  charter 
conferred  iq>on  the  cori)oratiiMt  ample  powont 
of  condemnatl<m  to  be  exercised  "for  the  «»- 
Btroctlon  or  r^air  of  any  of  said  roads,  or  of 
any  of  their  works";  ,and  In  section  23,  the 
condndlng  section  of  the  charter,  it  was  pro- 
vided "that  full  right  and  privilege  Is  hereby 
reserved  to  the  citizens  of  this  states  or  any 
company  hereafter  to  be  incorporated  under 
the  authority  of  this  state,  to  connect  with 
the  road  hereby  provided  for,  any  other  rail- 
road leading  from  the  main  route  to  any  part 
or  parts  of  this  state,  provided,  that  .in  form- 
ing such  connection,  no  injury  shall  be  done 
to  the  works  of  the  company  hereby  incor- 
porated." The  terminus  upon  the  Ohio  rlv«r 
was  subsequently  fixed  at  Wheeling,  then  In 
Virginia,  and  the  road  was  completed  to  that 
point  and  opened  for  business  January,  1853. 
In  April,  1906,  the  president  and  directors 
of  this  company,  In  pursuance  of  the  author- 
ity conferred  In  section  14  of  its  charter,  de- 
termined to  build  a  lateral  railroad  la  connec- 
tion with  its  railroad  from  the  dty  of  Balti- 
more to  the  Ohio  river,  from  a  point  cm  its 
main  line  at  or  near  Gorsucb  Station,  In  Car- 
roll county,  Md.,  through  Baltimore  oounty, 
and  a  portion  of  Harford  county,  to  a  connec- 
tion with  the  Philadelphia  Branch  of  the  Bal- 
timore &  Ohio  Bailroad,  between  Van  BiU>er 
and  Sewells  Stations^  to  be  known  as  the 
"Patapsco  A  Susquehannab  Branch  of  the 
Baltimore  &  Ohio  Railroad  Company,"  and. 
have  surveyed,  located,  and  adopted  the  route 
or  line  of  the  same  which  is  approximately 
40  miles  In  length,  and  passes  several  miles 
to  the  north  of  the  dty  of  Baltimore,  effect- 
ing a  saving  of  13)4  miles  over  the  present 
line  through  the  city  of  Baltimore,  and  reliev- 
ing the  congestion  of  freight  and  passeng^ 
traffic  now  passing  through  the  tunnel  friNn. 
Camden  Station  to  Mount  Royal  Station,  and 
the  tunnel  beyond  Mount  Boyal  Station.  The 
descent  over  the  main  line  from  Gorsucb  to 
the  city  of  Baltimore  and  the  ascent  over  the 
Philadelphia  Branch  to  Sewells  are  by  grades 
of  about  eight-tenths  of  1  per  ceuL,  while  by 
the  proposed  lateral  line  the  grades  will  be 
much  lower  and- more  even,  being  about  three- 
tenths  of  1  per  cent  for  east-bound  traf- 
fic and  five-tenths  of  1  per  cent  for  west- 
bound traffic;  the  latter  grade  being  higher, 
because  the  west-bound  freight  is  lighter  and 
many  cars  returning  are  empty.  This  pro- 
posed lateral  road  runs  through  a  tract  of 
land  In  Baltimore  county  near  Pikesville  be- 
longing to  the  ai^ellee,  and,  the  appellant 
having  taken  the  necessary  steps  to  condemn 
the  strip  of  land  required  for  passage  through 
said  tract,  the  appellee  filed  a  bill  to  enjoin 
the  condemnation  procee^^^^ll|^^tt|^ 
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tlie  defendant  'cannot  exercise  the  power  of 
(.-ondemnatlon  "for  constructing  a  steam  rail- 
road on  tlie  property  of  the  appellee,  not  only 
becanse  it  is  expressly  f)rohIbited  from  so  do- 
ing by  tbe  Act  of  1906,  c.  457,  but  also  because 
the  defendant  bag  no  such  power  under  its 
charter,  tbe  said  proposed  road  not  being  a 
lateral  road  witbin  tbe  meaning  of  the  char- 
ter when  properly  construed."  The  defend- 
ant answered  fully,  averring  tibat  the  propos- 
ed road  is  a  lateral  road  within  the  meaning 
of  its  Charter,  and  denying  that  Act  1906,  p. 
838,  c.  457,  is  effectual  to  forbid  the  construc- 
tion of  the  road.  Testimony  was  taken,  and 
afber  argument  the  circuit  court  for  Baltl- 
morecounty  perpetually  enjoined  the  further 
prosecution  of  the  condemnation  proceedings, 
and  from  that  decree  this  appeal  Is  talcen. 

la  tbe  opinion  filed  with  the  decree  the 
learned  Judge  of  the  circuit  court  reached  the 
conclusion  that  tbe  proposed  road  was  not  a 
lateral  railroad  authorized  by  the  charter  to 
l>e  built,  and  therefore  did  not  find  It  neoes^ 
sary  to  consider  tbe  other  question  raised  in 
the  «ase,  and  we  shall  follow  this  order  of 
inquiry. 

The  considerations  which  controlled  tbe 
t16w  of  the  court  below  may  be  best  stated 
in  extracts  from  his  brief,  but  clear,  opinion. 
He  found  froni  tbe  testimony  of  the  president 
and  general  manager  of  the  company  that  the 
proposed  line'  "was  intended  to  rel.'eve  the 
congestlofa  in  the  f reighty&rde  and  at  tbe  tun- 
nels in  the  city  of  Baltimore  by  running 
freight  trains  from  the  west  over  it,  intended 
for  the  east,  and  running  freight  trains  over 
it  from  the  east.  Intended  for  tbe  west,  so 
that  Western  and  eastern  freight;  now  pass- 
ing through  the  .  city,  will  pass  •  around  it. 
*  •  •  The  charter  of  the  Baltimore  &  Ohio 
Itailroad  (Act  1826,  c.  123)  was  very  liberal 
to  the.  railroad,  but  It  was  Intended  to  be, 
and  was,  a  Maryland  and  Baltimore  rail- 
road. Baltimore  was  then,  as  now,  the  great 
metropolis  of  the  state,  and  it  was  intended 
by  the  Legislature  that  this  road  should  make 
Baltimore  greater.  It  was  the  one  shipping 
port  of  the  state  of  any  importance,  and  tbe 
lawmakers  at  that  time  guarded  with  great 
caution  its  commerce,  and  a  suggestion  at 
that  time  that  tbe  freight  to  be  carried  over 
the  Baltimore  &  Ohio  Railroad  for  export 
would  be  shipped  via  Philadelphia  or  New 
York  would  no  doubt  have  been  regarded 
as  treasonable.  ,  The  lawmakers  at  that  time 
were  not  afraid  that  the  freight  over  its  line 
from  the  Ohio  river  to  Baltimore  would  be 
diverted  to  some  otl^er  port  for  export,  for 
the  reason  that  there  were  no  other  railroads 
to  carry  it  So  that  tbe  power  to  build  later- 
al railroads  was  a  power  to  build  branches 
to  carry  out  tbe  purpose  for  which  tbe  main 
line  was  built,  to  wit,  to  develop  tbe  state, 
and  make  of  Baltimore  a  great  commercial 
city.  In  other  words,  a  lateral  road  as  then 
understood  was,  in  tbe  definition  given  by 
Bouvler,  a  branch  road  running  from  some 
point  on  a  main  line,  intended  as  a  connect- 


ing line  or  feeder.  There  seems  to  be  no  le- 
gal straight  edge  to  lay  upon  a  railroad  char- 
ter granting  the  right  to  build  lateral  lines 
(between  Its  termini)  to  determine  Just  what 
branches  may  be  built  under  It  Every  sach 
charter  must  be  considered  alone,  and  what 
might  be  regarded  in  one  as  a  lateral  branch, 
might  not  be  Interpreted  as  such  In  another. 
So  that  if  the  Intention  of  the  Legislature 
granting  the  charter  can  be  fairly  gathered 
from  tbe  grant  itself,  or  from  tbe  history  of 
tbe  corporation  from  its  beginning,  that  in- 
tention should  control  the  court  in  deciding 
upon  what  Is  a  lateral  branch  that  may  be 
built  imder  the  charter.  Any  branch,,  there- 
fore, from  the  main  line  that  Is  not  a  feeder 
of  the  port  of  Baltimore  is  not  a  lateral  rail- 
road as  contemplated  in  tbe  charter  of  1826. 
•  *  *  I  do  not  Ijelieve  from  the  evidoice 
that  the  proposed  branch  will  be  a  feeder  of 
the  main  line  between  Baltimore  and  the 
Ohio  river,  as  was  intended  by  the  Legisla- 
ture at  tbe  time  of  the  gn^ant,  a  feeder  for 
the  commercial  development  of  the  port  of 
Baltimore.  Being  of  the  opinion,  therefore. 
It  is  not  a  lateral  Tailroad  authorized  by  the 
charter  to  be  built,  it  id  unnecessary  for  me 
to  go  Into  tbe  second  qnesticm  raised  by  tbe 
pleadings." 

Turning  now  to  the  charter  Itself,  with  a 
view  to  determine  how  far  its  language  sus- 
tains the  meaning  and  purpose  attributed 
to  it  by  the  court  below,  a  controlling.  If 
not  an  exclusive,  purpose  to  develop  tbe  port 
of  Baltimore,  we  should  naturally  expect 
to  find  some  clear  and  emphatic  expression 
of  tbe  supposed  legislative  intent  On  the 
contrary,  however,  we  have  been  able  to 
discover  no  indication  wliatever  in  tbe  lan- 
guage of  such  intent  The  title  of  the  act 
is:  "Ah  act  to  Incorporate  the  Baltimore  ft 
Ohio  Railroad  Company."  Ttte  first  section 
names  the  commissioners  to  receive  sub- 
scriptions to  the  capital  stock,  and  d^nes 
their  duties  and  powers.  The  second  sec- 
tion declares  tbe  capital  stock  shall  b^ 
$3,000,000,  in  shares  of  $100  each,  of  which 
10,000  shares  shall  be  reserved  for  sub- 
scription by  tbe  state  of  Maryland,  and 
6,000  for  tbe  city  of  Baltimore,  for  12  montlis 
after  the  passage  of  tbe  act,  and  the  re- 
maining 15,000  shares  to  be  open  to  any 
other  subscribers.  This  section  also  de^ 
dares  the  corporate  name  and  confers  tbe 
usual  corporate  powers.  Section  3  provides 
a  method  of  reduction  of  subscriptions  in 
case  the  shares  are  oversubscribed.  Sec- 
tion 4  regulates  the  payment  of  subscrip- 
tions. Section  6  provides  that,  if  within  12 
months  after  opening  the  subscription  books 
10.000  shares  have  not  been  subscribed,  all 
subscriptions  should  be  void,  and  tbe  amounts 
paid  in,  less  proper  expenses,  should  be  re- 
turned to  the  subscribers  pro  rata.  Sec- 
tion 6  provides  for  the  election  of  the  first 
board  of  directors.  Section  7  provides  for 
annual  election  of  directors  to  continue  tbe 
succession,  and  gives  to  the  state  of  Mary- 
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land  and  the  city'  at  Baltimore,  respectlydy, 
one  additional  director  for  every  2.500  shares 
of  stock  held  by  them,  respectively.  Sec- 
tions 8,  0,  and  10  deal  with  stockholders' 
meetings,  statements  of  the  company's  af- 
faira  and  the  oath  of  directors.  Section 
11  provides  that,  if  any  of  the  stock  re- 
served for  the  state  or  city  shall  not  be  sub- 
scribed f<«:  at  the  expiration  of  12  months, 
such  stock  may  be  disposed  of  to  any  other 
person.  Section  12  defines  the  powws  and 
duties  of  the  president  and  directors.  Sec- 
tion i&  provides  for  an  increase  of  capital 
BtoA,  if  found  to  be  necessary.  Sections 
14  and  15  provide  for  power  to  contract 
for  construction  of  the  railroad  from  the 
city  of  Baltimore  to  some  point  on  the  Ohio 
river  to  be  determined  by  them,  and  for 
the  exercise  of  the  power  of  condemnation 
for  that  purpose;  and  section  14  also  con- 
tains the  power,  already  quoted  In  foil, 
to  build  lateral  railroads.  Section  16  re- 
lates to  the  crossing  of  roads  and  ways.  Seo 
tlon  17  makes  some  further  provisions  as 
to  the  use  and  occupation  of  any  lands  or 
materials  necessary  to  the  construction  or 
repair  of  any  of  said  roads.  Section  18  re- 
lates to  the  purchase  of  machines  and  car- 
riages for  purposes  of  transportation  on 
said  road,  and  regulates  the  tolls  to  be 
charged  for  snch  transportation.  Section  19 
relates  to  dividends.  Section  20  relates  to 
penalties  for  Injuries  done  to  the  said  rail- 
roads or  any  of  their  works,  machines,  or 
vdildes.  Section  21  provides  that,  when  or- 
ganized as  before  provided,  the  company  shall 
have  ail  the  powers  and  privileges  granted  by 
that  act  Section  22  provides  the  act  should 
be  null  and  void  If  the  road  should  not  be  com- 
menced within  two  years  from  the  passage 
of  the  act,  and  should  not  be  finished  In 
the  state  of  Maryland  within  10  years  from 
Its  commencement.  The  twenty-third,  and 
last,  section,  makes  the  provision  already  no- 
ticed for  connections  to  be  made  with  any 
other  railroad  incorporated  under  the  au- 
thority of  this  state.  It  will  be  seen  from 
this  summary  of  the  charter  provisions  that 
the  city  of  Baltimore  Is  not  mentioned  in 
the  charter,  except  where  it  appears  in  the 
name  of  the  corporation  In  the  title  and  In 
the  body  of  tbe  act,  and  in  sections  2,  a, 
and  11,  referring  to  the  reservation  of  stock 
for  the  city  of  Baltimore,  in  section  7,  pro- 
viding for  directors  on  the  part  of  the 
<^ty,  In  section  14.  fixing  the  terminus  a 
quo  at  the  city  of  Baltimore,  and  in  section 
18,  regulating  tolls  to  be  charged  on  trans- 
portation "along  said  railway  from  the  city 
of  Baltimore  to  the  Ohio  river";  and  no- 
where In  the  charter  is  the  city  of  Baltimore 
mentioned  as  a  port,  nor  is  any  mention 
made  In  the  charter  of  any  traffic  destined 
for  expcnrt  so  that  it  is  difficult  for  us  to 
understand  bow  from  ^e  language  of  the 
charter  there  can  be  gathered  any  legis- 
lative Intent  "that  no  branch  from  the  main 
line  .that  is  not  a  feedw  of  the  port  of  B^Itl* 


more  is  not  a  lateral  railroad  as  contem- 
plated in  the  charter."  All  great  railroads 
penetrating  the  interior  of  the  country  natur- 
ally are  built  from  or  to  some  seaport,  with 
a  view  of  sharing  in  the  export  trade,  and 
certainly  this  must  have  been  one  of  the 
considerations  which  led  the  Legislature  to 
fix  the  city  of  Baltimore,  the  chief  commer- 
cial city  and  the  only  seaport  of  any  real 
importance  in  the  state,  as  its  eastern  termi- 
nus. But  this  consideration  falls  far  short 
of  warranting  the  assumption  that  the  de- 
velopment of  the  export  trade  of  Baltimore, 
rather  than  the  development  of  all  the  ma- 
terial and  commercial  Interests  of  the  state 
and  city,  was  the  controlling  consideration 
In  the  grant  of  the  charter,  and  so  con- 
clusively controlling  as  to  exclude  from  the 
broad  and  unrestricted  designation  of  "lat* 
eral  railroads"  any  road  which  was  not  a 
feeder  to  the  city  of  Baltimore  in  its  char- 
acter of  a  seaport 

As  was  well  said  In  the  appellant's  brief : 
"The  main  line  was  to  carry  traffic  both  east 
and  west,  but  [In  the  view  of  the  court  brtow] 
a  lateral  must  furnish  traffic  to  be  carried 
eastward,  and  to  Baltimore,  or  It  Is  not  a' 
lateral.  Though  It  pour  a  tide  of  traffic  [by 
means  of  lateral  roads]  into  Cumberland, 
Hagerstown,  or  Frederick  [whether  from  the 
east  or  the  west],  it  would  not  be  carrying  out 
the  purposes  of  its  charter.  The  most  com- 
mon purpose  In  building  a  lateral  la  to 
reach  another  road.  Any  sueb  rodd,  how- 
ever, is  capable  of  carrying  traffic  around  a 
terminus,  and  therefore  not  a  lateral."  Tbe 
testimony  taken  in  this  case  shows  that  the 
proposed  road  will  mn  throogb  a  terrltoty* 
without  east  and  west  railroad  facilities, 
but  that  It  will  cross  and  connect  with  the 
Westell  Maryland,  tbe  Northern  Central, 
and  the  Maryland  &  Pennsylvania  Railroads, 
thereby  Interchanging  traffic  with  all  these 
roads,  both  giving  and  receiving  It,  and 
directly  tending  to  develop  the  trade  and 
transportation  of  the  region  It  traverses. 
Yet,  upon  the  theory  adopted  below,  these 
connections  cannot  be  made  tinder  the  char- 
ter. But  that  this  was  not  the  policy  of 
the  state  In  granting  this  charter  appears 
to  us  to  be  condusively  shown  by  section  2S, 
which  in  express  terms  reserves  "foil  right 
to  the  citizens  of  this  state,  or  any  company 
hereafter  to  be  incorporated  under  the  au- 
thority of  this-  state,  to  connect  with  the 
road  hereby  provided  for,  or  any  other  rail- 
road leading  from  the  main  route  to  any 
part  or  parts  of  this  state."  Surely  it  would 
be  a  strange  legislative  policy  which  would 
forbid  this  road  to  build  any  lateral  which 
was  not  a  feeder  to  the  port  of  Baltimore, 
vrhile  permitting  any  other  railroad  there- 
after to  be  built  t»  force  upon  It  a  con- 
nection designed  to  divert  trade  from  any 
point  on  its  line,  even  from  its  terminus  at 
the  city  of  Baltimore.  No  court  has  been 
more  explicit  than  our  own  In  laying  down 


the  mlea  toe  construction  of  statutevi 


888 


66  ATLANTIC  REPOBTBR. 


(Md. 


In  Allen  v.  Mutual  Fire  Ins.  C!o.,  2  Md.  Ill, 
the  defendant's  cbarter  authorized  It  "to  make 
huurances  on  any  kind  of  property,"  and 
the  court  was  asked  to  restrict  its  meaning 
to  real  estate  only.  The  court  refused  to  do 
this,  saying  that  todo  so  "would  be  to  violate 
one  of  the  plainest,  well-settled  rules  of  con- 
struction"; citing  6  Bacon's  Abridgment, 
380,  in  which  It  is  said :  "Where  wordK  iu 
a  statute  are  express,  plain,  and  clear,  the 
words  ought  to  be  understood  according  to 
their  genuine  and  natural  signification  and 
import,  unless  by  such  exposition  a  <»ntra- 
diction  or  Inconsistency  would  arise  in  tbe 
statute,  by  reason  of  some  subsequent. clause 
from  whence  it  might  be  Inferred  that  the 
i«tent  of  Parliament  was  otherwise."  In 
Alexander  t.  Worthington,  5  Md.  471,  Judge 
Legrand  said:  "The  language  of  a  statute 
la  its  most  natural  expositor,  and,  when  the 
language  is  susceptible  of  a  sensible  inter- 
pretation, It  is  not  to  be  controlled  by  extrane- 
ous considerations.  *  •  *  We  are  not  to 
be  at  liberty  to  Imagine  an  intent,  and  bind 
the  letter  of  the  act  to  that  intent,  •  *  • 
with  the  view  of  making  the  letter  express 
an  Intent  which  the  statute  In  its  native 
form  does  not  evid^ice."  And  In  Smith  t; 
State,  66  Md.  217.  7  Atl.  49,  the  court  said: 
"Even  when  a  court  is  convinced  that  the 
Legislature  really  meant  and  intended  some- 
thing not  expressed  by  the  phraseology  of 
tt^e  act,  it  will  not  deem  itself  authorized 
to  depart  from  the  plain  meaning  of  the  lan- 
guage which  Is  free  from  ambiguity."  So 
in  Hawbecker  v.  Hawbecker,  43  Md.  519, 
Judge  Miller  said :  "It  would  be  dangerous 
or  unwarrantable  for  a  court  to  grope  for 
an  Intent,  or  to  make  one  from  their  own 
Ideas  of  policy  or  morals,  and  on  that 
ground  say  that  a  particular  case  is  with- 
drawn from  the  operation  of  the  plain  and 
unajoblguons  languagp  of  a  statute."  In  the 
very  rec«it  case  of  Agricultural  College  v. 
Atkinson,  102  Md.  661,  62  Atl.  1035,  Judge 
Burke  said :  "Beyond  the  words  employed, 
if  the  meaning  lie  plain  and  intelligible,  nei- 
ther officer  nor  court  is  to  go  in  search  of 
legislative  Intent;  but  the  Legislature  must 
be  understood  to  intend  what  Is  plainly  ex- 
pressed, and  nothing  then  remains  but  to 
give  the  intent  effect"  We  cannot,  there- 
fore, agree  with  the  learned  Judge  below  In 
restricting  as  he  did  the  broad  and  unquali- 
fied language  of  this  <^rter. 

But.  we  have  yet  to  inquire  what  is  the 
trae  meaning  of  the  term  "lateral  railroad." 
In  the  view  taken  by  the  circuit  court,  it 
was  not  necessary  for  it  to  make  this  in- 
quiry :  but  it  is  necessary  for  us,  and  we  are 
not  without  ample  recourse  to  cases  in  other 
courts  of  high  authority.  Before  referring 
to  .these  it  may  be  well  to  observe  that  there 
1«  nothing  peculiar  about  the  cbarter  of  the 
Baltimore  &  Ohio  Railroad  which  would  dis- 
criminate it  in  respect  to  branch  roads  from 
tbe  charters  considered  in  those  cases.  The 
chartw  of  .tlte.  BaitUuoce  *  jObio  JEtAlbro^d 


was  one  of  the  earliest  granted  in  this  coun- 
try, and  is  believed  to  have  been  the  modd 
of  many  of  the  later  organized  roads.  In 
most  of  them  the  same  general  power  is 
given  to  construct  lateral  roads,  and  in  many 
the  language  used  is  very  nearly  the  same. 
In  almost  all  an  important  city  of  tbe  state 
granting  the  charter  Is  made  one .  of  the 
termini,  so  that  the  views  expressed  by  the 
courts  of  those  states  la  which  the  meaning 
of  this  term  has  be&x  considered  should  be 
e8i)eci4Uy  worthy  of  our  consideration.  In 
Newhall  V.  Galena  &  Chicago  Union  B.  B. 
Co.,  14  111.  273,  the  plaintUC  sought  to  en- 
join the  defendant  from  connecting  a  lateral 
road  from  the  main  line  towards  Dixon,  on 
the  ground  of  want  of  power.  The  language 
of  the  charter  was:  "And  tbey  may  also 
construct,  maintain,  and  use  such  other  lat- 
eral routes  as  may  be  deemed  advantageous, 
and  expedient  and  necessary,  under  tbe  same 
rights  and  privileges  as  by  this  act  Is  pro- 
vided for  the  construction  of  the  main  route." 
The  proposed  road  contemplated  a  connec- 
tion at  Dixon  with  the  Rockford  &  Bock 
Island  Railroad,  then  in  course  of  construc- 
tion, and  the  court  said:  "The  question  Is: 
Is  tbis  a  lateral  road  within  the  provision 
of  the  charter  above  quoted?  We  think  It 
Is.  A  lateral  road  is  one  proceeding  from 
some  point  on  the  main  trunk  between  its 
termini.  This  Is  a  road  lateral  to,  and  pro- 
ceeding from,  the  main  road.  This  is  a 
simple  fact.  Ingenuity  cannot  remove  or 
disprove  It.  •  *  •  We  were  asked  In  ar- 
gument if  the  defendants  may  build  a  road 
40  miles  in  length,  and  terminating  or  con- 
necting with  another  road,  at  a  distant  point 
from  tbe  main  tmnk  of  this  road,  of  what 
length,  or  to  what  point  >hay  they  not  bnild 
a  lateral  road?  We  do  not  feel  called  upon 
to  answer  the  question.  The  Legislature 
lias  not  seen  fit  to  fix  limit  and  we  do  not 
feel  called  upon  In  this  case  at  least  to  do 
so.  •  *  *  I  fully  recognize  tbe  propriety, 
and  even  necessity,  of  apftlfing  the  rule  of 
strict  construction  to  the  powers  granted  in 
these  railroad  charters;  but  the  rule  can 
only  be  applied  In  cases  of  ambiguity,  or 
where  a  power  is  claimed  by '  Inference  or 
implication,  and  Is  not  expressly  given  by  tbe 
cbarter.  Where  a  power  Is  ocpressly  given, 
a  strict  construction  maintains  It  There 
must  be  ambiguity  to  give  room  for  construc- 
tion. The  Legislature  takes  tbe  responsibili- 
ty of  granting  these  charters,  and  It  is. for 
tbem  to  see  that  too  much  power  Is  not  ex- 
pressly given.  •  *  *  The  Legislature  has 
no  rlgbt  to  give  a  power  without  restriction, 
relying  upon  the  courts  to  restrain  its  exer- 
cise within  Judicious  limits." 

In  Pa.  R.  R.  V.  Canal  Commissioners,  21 
Pa.  0,  the  effort  was  to  extend  by-  construc- 
tion the  corporate  powers  of  the  railroad 
company,  and  in  refusUig  this  Judge  Black, 
in  the  strong  sententious  language  which 
marked  hla  opinions,  said :    ^The  privileges 
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be  too  rigidly  restncted.  If  the  naefulnew 
of  the  company  would  be  Increased  by  ex- 
tonfiing  them,  let  the  Legislature  see  to  It 
But  let  It  be  rememb«ed  that  nothing  but 
plain  English  vorda  will  do  it,  and,  when 
called  on  by  counsel  to  enlarge  corporate 
powers  by  construction,  we  can  only  repeat 
again  and  again  that  our  duty  imperatively 
forbids  it."  To  this  we  may  properly  add 
that,  when  powers  ha.Te  been  granted  in 
plain  English  words,  our  duty  imperatlTely 
forbids  us  to  curtail  them  by  attempted  con- 
strucUon.  In  B.  &  O.  R.  R.  t,  Wheeling,  13 
Grat.  (Va.)  40,  the  same  question  now  before 
us  arose  under  the  Virginia  charter  of  the 
Baltimore  &  Ohio  Railroad,  which  was  coi»- 
tained  in  the  act  of  March  6,  1847.  Laws 
1846-47,  p.  86,  c.  99.  This  act  authorized  the 
company  to  complete  their  road  through  the 
territory  of  the  state  to  a  depot  to  be  estab- 
lished on  the  northern  side  of  Wheeling 
creek  in  the  city  of  Wheeling.  The  second 
section  (page  87)  provided  "that  to  secure  to 
the  said  city  of  Wheeling  the  benefit  of  the 
western  terminus,  all  parts  of  said  railroad 
between  the  Honongahela  river  and  said 
terminus  shall  be  opened  simultaneously  for 
the  transportation  of  freight  and  passen- 
gers"; and  then  made  certain  regulations 
as  to  tolls  to  be  charged.  The  sixth  section 
(page  88)  subjected  the  company  to  the  pro- 
visions of  the  general  railroad  laws  of  1837 
(Acts  1836-37,  p.  101,  c.  118),  by  which  au- 
thority was  given  to  any  railroad,  subject  to 
that  law,  to  malie  lateral  railroads  in  any  di- 
rection whatever,  not  exceeding  10  mHes  in 
lengtbr  and  the  court  said  that  provision  was 
as  much  a  part  of  the  act  of  March  6,  1847, 
as  if  embodied  therein  in  totidem  verbis. 

The  Central  Ohio  Railroad  established  its 
terminus  at  Belalr  on  the  west  side  of  the 
Ohio  river,  opposite  Benwood,  a  few  miles 
south  of  Wheeling,  and  the  Baltimore  &  Ohio 
Railroad,  desiring  to  connect  directly  with 
that  road,  began  the  construction  of  a. branch 
froD^  a  point  before  reaching.  Wheeling,  to 
Benwood.  where  the  connection  >  would  be 
mr.de  by  a  ferry.  After  the  passage  of  the 
act  of  March  6,  1847,  in  order  to  induce  the 
Bal]:Imore  &  Ohio  Railroad  to  accept  said  act, 
an  agreement  was  made  betiveen  the  railroad 
^and  the  city  of  Wheeling  by  which  said  city 
ei^ged  to  do  certain  things,  and  the  agree- 
ment set  forth  "the  intention  of  the  parties 
to  the  agreraient,  among  other  things,  to  se- 
cure to  the  city  of  Wheeling  the  practical 
benefits  of  the  terminus  of  the  Baltimore  & 
Ohio  Railroad  according  to  the  provisions  of 
said  law."  The  city  of  Wheeling  claimed 
that  the  construction  of  this  branch  would  de- 
prive her  of  the  practical  benefits  of  the  ter- 
minus, and  prayed  an  injunction  to  restrain 
Its  coDStmctlon.  Two  great  roads  were  at 
that  time  in  course  of  construction  in  Ohio 
and  approaching  tl>e  Ohio  river.  The  Central 
Ohio  passing  through  the  center  of  the 
sta|e,  and  the  Cincinnati  &  Marietto  paiBsing 
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through  the  southern  part,  and  the  Baltimore 
&  Ohio  desired  to  connect  with  both.  The 
court  said:  "In  tills  state  of  things  it  was 
Important  that  the  act  should  plainly  express 
the  Intention  of  the  Legislature,  that  nothing 
should  be  Intended  which  was  not  expressed, 
and  nothing  expressed  which  was  not  intend- 
ed, in  order  that  there  might  be  no  mistake 
on  either  side.  When,  therefore,  the  Legisla- 
ture by  that  act  gave  to  the  company  the 
branching  power  witbout  any  express  restric- 
tion. It  cannot  fairly  be  presumed  that  they 
intended  to  restrict  it  If  they  had  so  in- 
tended, they  ought  and  would  have  said  so 
expressly."  The  court,  therefore,  held  the 
provision  applicable,  and  that  it  authorized 
the  connection  in  question.  The  physical  sit- 
uation will  appear  from  the  plat  annexed 
hereto. 
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It  was  urged  in  argument  that  tlie  city  of 
Wheeling  was  not  only  entitled  to  the  benefit 
of  a  direct  and  continuous  railway  to  one  of 
the  largest  and  most  Important  Atlantic  dt- 
les,  and  all  the  local  benefit  Inclde&t  to  the 
terminus  of  a  great  railroad,  but  also  to  the 
benefit  of  connection  between  that  and  other 
roads  within  her  limits,  and  the  court  an- 
swered this  by  saying:  "She  expected  to  ob- 
tain these  by  the  advantages  of  her  position, 
hw  wealth,  trade,  population,  and  Import 
tance;  which  she  hoped  and  expected  would 
be  sufllcioit  to  attract  to  bet  limits  all  con- 
nections which  might  otherwise  have  been 
made  at  some  other  point  of  the  road  within 
Its  limited  river  front  of  10  or  20  miles.  For 
these  expected  benefits  the  company  did  not 
stipulate  by  the  acceptance  of  the  act,  except 
to  the  extent  of  a  compliance  with  Its  terms." 
In  Blanton  v.  Richmond,  F.  ft  P.  R.  R.,  86 
Va.  618, 10  S.  E.  925.  the  charter  gave  power 
to  construct  branch  or  lateral  roads,  and  it 
was  held  that  this  power  gave  authority  to 
construct  a  branch  line  running  In  the  same 
general  direction  as  the  main  line,  and  the 
fact  that  the  new  line  will  connect  the  main 
line  with  another  railroad  makes  It  none  the 
less  a  branch  road.  The  language  Of  the 
charter  was:  "They  may  make  ot  cause  to 
be  made,  branches  or  lateral  railroads.  In  any 
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direction  whatsoever,  In  connection  witb  said 
railroad,  not  exceeding  ten  miles  In  length." 
Richmond  was  the  southern  terminus  of  the 
Richmond,  Fredericksburg  &  Potomac  Rail- 
road, and  It  was  proposed  to  build  a  lateral 
road  around  the  city  connecting  with  the 
Richmond  &  Petersburg  Railroad  as  shown 
In  the  annexed  plat. 
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The  court  said  the  charter  placed  It  entire- 
ly In  the  power  of  the  president  and  directors 
to  say  how  many  and  In  what  directions 
branches  or  lateral  roads  should  be  run; 
"that  a  lateral  railroad  is  nothing  more  or 
less  than  an  off-shoot  from  the  main  line  or 
stem.  And  this  is  the  meaning  attributed  to 
It  by  the  Supreme  Court  of  Pennsylvania  In 
McA.boy'8  Appeal,  107  Pa.  558."  It  was  con- 
tended In  that  case  that  the  proposed  road 
would  change  the  terminus  of  the  Richmond, 
Fredericksburg  &  Potomac  Railroad  from 
RIduncmd  where  it  was  fixed  by  the/chhr- 
ter,  bat  the  court  doiied  this  result  saying: 
"It  simply  proposes  to  build  this  branch  for 
the  pnrpose  of  carrying  through  bualnesa  out- 
side of  the  limits  of  the  city,  leaving  the  pas- 
sengers and  freight  destined  for  Richmond  to 
be  delivered  there.  •  •  •  As  It  does  not 
change  the  terminus,  serves  as  a  feeder  to 
the  main  stem,  assists  the  company  to  devel- 
op the  country  through  which  it  passes,  and 
tends  to' promote  the  public  convenience  both 
as  to  trade  and  travel,  it  cannot  be  regarded 
as  obnoxious  to  any  of  the  objections  that 
have  been  raised  against  It."  The  same 
views  have  been  held  and  expressed  In  a  num- 
ber of  other  cases,  among  which  may  be  cited 
Pittsburgh  v.  Pennsylvania,  48  Pa.  855 ;  Price 
V.  Pa.  R.  R.,  209  Pa.  81,  58  Atl.  137 ;  Biles  ▼. 
Tacoma  R.  B.,  5  Wash.  514,  32  Pac.  211; 
Howard  Co.  v.  BoonevIUe  Bank,  108  U.  S. 
816,  2  Sup.  Ct  689,  27  L.  Ed.  738.  We  have 
been  referred  to  Akers  v.  Union  N.  J.  R.  B., 
48  N.  J.  Iiaw,  110,  as  furnishing  the  best  test 
of  what  Is  a  lateral  road,  in  which  the  court 
said:  "It  denotes  a  road  connected.  Indeed, 
with  the  main  line,  but  not  a  mere  incident 
of  it,  not  constructed  simply  to  facilitate  the 
bnsineaB  of  the  chief  railway,  but  designed  to 
Jiaye  a  business  of- its  own,  for  the  tranapor- 
tation  of  petwHi*  or  property  to  and.  from 


places  not  reached  by  -  the  principal  rontei" 
This  language  was  used  in  referoice  to  what 
were  shown  to  be  mere  side  tracks  leading  to 
freighthouses  on  or  near  the  line  of  the  road. 
In  Grey  v.  Greenville  &  Hudson  E.  W.  Co., 
59  N.  J.  Eq.  385,  46  Atl.  638,  Vice  Chancellor 
Emery,  following  that  case,  and  speaking  of 
a  road,  which  he  said  "begins  and  ends  on 
the  main  line,  and,  so  far  as  yet  appears, 
reaches  no  other  points  for  railroad  serrice 
than  those  on  the  main  line  as  located,  and 
distant  throughont  its  whole  loigth  only 
abont  225  feet  from  the  main  line,"  held  this 
was  not  a  lateral  line,  and  granted  a  prelim- 
inary injunction.  Subsequently  an  answer 
was  filed,  and  the  case  came  up  on  appeal  In 
62  N.  J.  Bq.  768,  48  Atl.  568,  and  the  court, 
while  approving  the  opinion  of  the  vice  chan- 
cellor as  the  ease  was  presented  to  him,  re- 
versed the  decision,  because  the  answer  aver- 
red, and  the  proof  showed,  that  the  purpose  of 
the  branch  was  to  connect  with  the  Jersey 
City  Belt  Line,  and  In  so  deciding  used  this 
language,  which  is  most  pertinent  to  the  case 
before  us :  "It  Is  no  objection  to  the  legality 
of  the  proposed  branch  railroad  that  It  will 
leave  the  main  line  on  one  side  of  the  con- 
nection and  return  to  it  on  the  other.  To 
compel  trafllc  to  be  inconveniently  carried 
past  a  natural  point  of  departure  on  one  side 
or  the  otl:«  and  then  be  sent  backward  to 
the  connectIng«T«>^t,  with  the  alternative  ot 
laying  out  two  bralsies,  one  from  each  direc- 
tion, would  be  an  uif^asonable  construction 
of  the  act.  The  authofity  Is  to  construct  a 
branch  railroad  or  railroads  so  as  to  eCTeot 
such  connection  and  a  connecitlng  loop  is  with- 
in the  authority."  This  langnage  Is  direct^ 
In  point.  In  view  of  the  connection  to  be  made 
by  this  loop  with  the  three  rallnoads  which 
It  crosses.  The  learned  Judge  below  concedes 
In  his  opinion  that  the  Court  of  Aopeals  In 
this  state  has  never  specifically  dectd!^  what 
are  lateral  railroads  under  the  charter  \^f  this 
defendant,  though  he  refers  to  the  ca^e  of 
State  V.  B.  &  0.  B.  B,,  48  Md.  79,  as  thrrfwlng 
some  light  upon  the  subject  The  dl8(tln- 
gntshed  counsel  for  the  appellee,  however.'  in 
their  brief,  and  In  the  argument  contendted 
that  almost  the  Identical  question  has-  al- 
ready been  decided  In  that  case ;  and  in  su0^ 
port  of  their  contention  refer  to  the  language 
of  Judge  Robinson  on  page  78  of  48  Md.  The 
question  under  consideration  in  that  portioil 
of  the  opinion  was  whether  the  gross  receipts 
of  the  Metropolitan  Road  were  exempt  from 
taxation,  and  it  was  held  that  th^  were  not 
In  BO  holding.  Judge  Robinson  said:  "The 
original  charter.  It  Is  true,  anthorlzed  the  ap- 
pellee to  build  lateral  roads,  and  this  power 
is  ttot  limited  to  the  construction  of  roads 
leading  to  lime  kilns,  factories,  and  distil- 
leries, as  was  urged  in  argument  by  the  At- 
torney General,  but  authorizes  the  appellee 
to  build  such  roads  for  the  transportation  of 
freight  and  passengers.  The  Metropolitan 
Itoad  wasnot  boiit  however,  under  this  nio^ 
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vision  In  tbe  original  charter,  but  under  Act 
1865,  p.  106,  c.  70,  which  authorized  the  ap- 
pellee to  construct  a  road  between  Knoxyille 
and  the  Monocacy  Junction  to  the  boundary 
of  the  District  of  Columbia,  and  for  the  pur- 
pose, as  the  act  expressly  declares,  of  pro- 
viding a  more  direct  communication  from  the 
west  and  northwest  with  the  city  of  Wash- 
ington. At  this  latter  place  It  forms  a  junc- 
tion with  the  Washington  Branch,  thus  mail- 
ing a  route  distinct  from  and  independent  of 
the  main  Hne  of  the  appellee.  In  no  Just 
sense  can  this  road  be  considered  a  lateral 
road  within  the  meaning  of  the  original  char- 
ter." But  this  laugnage  must  be  read  in  the 
light  of,  and  with  reference  to,  the  particular 
question  under  consideration,  as  well  as  with 
reference  to  the  act  under  which  the  com- 
pany elected  to  build  the  road.  There  is  a 
clear  intimation  that  it  might  have  been 
built  under  the  broad  provision  of  the  orig- 
inal Charter,  which  the  court  there  says  "au- 
thorized the  appellee  to  build  such  roads  for 
the  transportation  of  freight  and  passen- 
gers" ;  and  there  is  a  strong  presumption  that 
the  gross  receipts  were  held  taxable  because 
It  was  not  built  under  that  provision,  but 
under  a  special  act,  both  the  title  and  body 
of  which  Indicate  that  the  branching  power 
was  not  invoked  In  Its  construction,  and  that 
the  road  was  deliberately  built  as  a  new  and 
Independent  line.  This  view  of  the  language 
above  cited  Is  confirmed  by  reference  to  the 
case  of  the  Mayor  and  City  Council  of  Bait, 
y.  B.  &  O.  R.  R.,  21  Md.  50,  in  which  it  was 
held  that  the  Baltimore  &  Ohio  Railroad  had 
the  right  imder  Act  .1836,  c.  276,  to  subscribe 
towards  any  lateral  or  connecting  road  not 
exceeding  two-fifths  of  its  estimated  cost, 
and  that  the  Central  Ohio  Railroad,  ^hidi 
connects  with  the  Baltimore  &  Ohio  at  Ben- 
wood  by  means  of  a  ferry  and  the  lateral 
road  mentioned  in  the  case  of  B.  &  O.  R.  B. 
V.  Wheeling,  supra,  was  a  connecting  road 
within  the  meaning  of  Act  1836,  c.  276.  This 
conclusion  could  not  have  been  reached  un- 
less our  own  Court  of  Appeals  had  agreed 
with  the  Virginia  Court  of  A{ipeals  that  the 
short  link  from  the  Baltimore  &  Ohio  to  Beu- 
wood  was  a  lateral  road  within  the  meaning 
pf  the  Virginia  act  of  1847,  which  we  have 
seen  was.  In  that  respect,  identical  with  tb« 
Baltimore  &  Ohio  Maryland  charter  of  1826. 
The  conclusions  we  have  drawn  above 
cannot  be  fairly  weakened  by  the  fact  that 
the  Washington  Branch  and  the  Metropoli- 
tan Branch  were'  built  under  special  acts. 
The  Washington  Branch  was  built  under 
Act  1832,  c.  175,  and  the  Metropolitan  Branch 
wa&er  Act  1866,  p.  106,  c.  70.  The  financing 
of  new  railroad  lines  often  compels  resort 
to  the  Legislature,  where  there  Is  lack 
of  money  to  Justify  the  undertaking,  though 
there  may  be  no  lack  of  power,  and  a 
reference  to  the  legislation  under  which 
the  Washington  Branch  was  built  shows 
that  in  that  case  the  financial   questlona 


Involved  were  ample  reasons  for  jwoceedlng 
under  a  special  act  granting  express  power, 
and  avoiding  the  question  of  pre-existing 
power,  which  when  raised,  however  need- 
lessly, must  injuriously  affect  the  credit 
of  the  securities  offered  the  {Hiblic  for  the 
prosecution  of  the  undertaking.  The  Phila- 
delphia Branch  was  begun  without  any  spe- 
cial legislation  therefor — in  reliance  upon  the 
power  in  the  original  charter.  Whether, 
since  the  building  of  the  WashingtcHi  and 
Metropolitan  Branches,  the  company  had 
grown  bolder  or  wiser  as  to  the  extoit  of 
this  power,  we  do  not  know,  but  the  gues- 
tloa  Is  not  what  they  thought  they  had, 
but  what  they  had  in  fact.  The  appellee 
argues  that  they  secured  subsequently  a 
l^islative  recognition  of  the  fact  that  It  was 
being  built  as  a  lateral.  Chapter  223,  p. 
340,  Act  1882,  both  in  its  title  and  In  the 
body  of  the  act,  does  recognize  that  fact, 
but  It  also  contains  a  niunber  of  provisions 
for  which  legislation  was  necessary.  Cor- 
porations are  not  often  lacking  in  worldly 
wisdom,  and  It  is  sometimes  wise  to  "make 
assurance  doubly  sure";  but  it  would  be  an 
Unwarrantable  refiectlon  upon  the  legislative 
body  to  assume  that  this  recognition  was 
given  without  due  consideration  and  advice 
from  Its  Judiciary  committee  as  to  Its  pro- 
priety. Moreover,  the  courts  were  open, 
during  the  construction  of  this  branch  to 
any  challenge  of  its  right,  and  we  are  not 
advised  that  any  such  was  made. 

For  the  reasons  we  have  given  at  Bo  great 
length,  we  cannot  doubt  that  the  proposed 
road  Is  a  lateral  road  within  the  meaning 
of  the  charter  of  1826.  Notwithstanding 
tMs  be  80,  the  appellee  contends  that  its 
construction  Is  ^ectlvely  forbidden  by  Act 
ld06,  p.  838,  c.  457,  which  declares  It  to 
be  unlawful  tdr  any  person  or  corporation  to 
lay  any  track  for  a  steam  railway  within 
certain  described  portions  of  Howard  coun- 
ty and  of  Baltimore  county,  the  property  of 
the  appellee  proposed  to  be  taken  under 
these  condemnation  proceedings  being  with- 
in the  described  area  of  Baltimore  county. 
The  plaintiff's  bill  avers  that  the  defendant 
proposes  to  lay  four  parallel  tracks  along 
said  line,  which,  when  laid,  may  be  used 
for  freight  and  passenger  traffic,  not  only 
by  the  Baltimore  &  Ohio  Railroad,  but  also- 
nnder  trackage  agreements  by  any  other  com- 
pany. It  avers  that  "the  section  of  coun- 
try through  which  said  tracks  are  to  be  laid 
is  a  highly  developed  part  of  the  suburbs 
of  Baltimore  City,  In  which  are  many  beauti- 
ful and  costly  homes,  the  value  of  most  of 
which  would  be  largely  diminished,  if  not 
destroyed,  by  the  building  of  said  railroad 
without  any  possibility  of  recovering  any 
damages  in  any  condemnation  proceeding." 
It  further  alleges  that  the  Pennsylvania  Rail- 
road had  intended  building  a  somewhat  sim- 
ilar line  near  the  line  of  the  now  proposed 
road,  and  that  upon  the  representation  of 
many  citizens  of  Baltimore  City  and  countj^ 
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that  it  would  be  destractlve  of  the  suburban 
development  of  Baltimore  and  Its  Tldnlty, 
and  that  the  railroad  could  Just  as  well  ac- 
complish Its  purpose  by  building  a  line  fur- 
ther away   from  the  dty,   the  liCglslature 
passed  the  act  above  mentioned,  and  that 
said  act  was  passed  In  the  bona  fide  exercise 
of  the  police  power  with  which  It  is  consti- 
tutionally clothed.    The  defendant  In  its  an- 
swer alleges  that  it  located  and  adopted  the 
line  mentioned  before  the  passage  of   the 
act  mentioned:    that  Its  estimated  cost  of 
constmction  wlU  be  approximately  18,000,000; 
that  the  reasons  for  its  construction  are  the 
necessity  of  relieving  the  obstruction  of  the 
tunnels  in  Baltimore  City  of  the  volume  of 
through  freights,  now  passing  through  them, 
and   the  need  of  lower   and  more  tmiform 
grades  than  (boae  now  used  In  approaching 
and  leaving  the  dty,  as  set  forth  in  the 
first  part  of  this  opinion,  and  the  need  of 
connection  with  the  Maryland  ft  Pennsyl- 
vania Bailroad  which  can  be  effected  by  the 
new  line,  but  which  does  not  exist  and  can- 
not be  secured  under  the  present  arrangement 
It  further  alleges  that  the  section  traversed 
by  the  proposed  line  is,  except  at  Plkes- 
vllle,  a  rural  district  of  farms  and  wood- 
land sparsely  settled,  and  in  no   sense   a 
highly  developed  part  of  the  suburbs  of  Bal- 
timore City,  but  is  distinctly  separated  from 
the  city  and  its  suburbs  by  large  tracts  of 
land,  of  low  price,  used  for  farming,  and  sold 
by  the  acre,  and  that  said  road  is  at  its  near- 
est point  three  miles  from  the  legal  limits 
of  the  city,  and  more  tlian  five  miles  from 
the  built  up  part  of  the  city.    It  denies  that 
said  act  was  passed  in  the  exercise  of  the  po- . 
lice  power,  or  that  it  bears  any  real  i<elati<m 
to  the  preservation  of  the  public   health, 
safety,   morals,   or   welfare  of  the   people, 
and  ^at  its  only  purpose  is  to  relieve  the 
property  of  a  few  large  landowners  from  lia- 
bility to  be  talien  for  public  use,  though 
such  use  is  necessary  to  enable  property 
owners  on  both  aides  of  the  favored  few 
to  epjoy  railroad  facilities,  and  that  It  will 
operate,  if  allowed  to  stand,  as  a  grant  of 
special  and  unusual  privileges  to  a  few  In- 
dividuals at  the  expense  of  the  rest  of  the 
public.     It  denies  that  it  is  practicable  to 
build  anywhere  outside  of  the  prescribed  area, 
except  at  a  cost  nearly.  If  not  quite,  doable 
the  cost  of  the  proposed  line,  which  would  be 
absolutely  prohibitive.     It  alleges  that,  by 
virtue  of  the  location  and  adoption  of  the 
line  laid  down,  it  has  acquired  under  its 
charter  vested  rights  of  which  it  cannot  be 
deprived  by  the  subsequent  act  of  the  tieg- 
islature,  the  effect  of  which  would  be  to 
impair  the  obligations  of  a  charter  contract; 
and,   further,  that  said  act  is  invalid  be- 
cause it  violates  section  29  of  article  8  of 
the  Constitution   of   Maryland,   (1)  because 
the  act  embraces  more  than  one  subject; 
(2)  because  the  criminal  provisions  of  the 
act  are  not  described  in  its  title;    (3)  be- 


cause it  is  not  enacted  in  articles  and  sec- 
tions to  conform  to  the  Code. 

The  testimony  taken  has  been  carefully 
examined,    and   shows   quite   clearly   that, 
except  in  the  immediate  vicinity  of  the  vil- 
lage of  PikesviUe  and  Sherwood,  the  ter- 
ritory  traversed   Is   almost  wholly,   in   the 
language  of  the  answer,  "a  rural  district 
of  farms  and  tracts  of  woodland  q>araely 
settled,  and  in  no  sense  a  Ughly  developed 
part  of   the   suburbs  of   Baltimore   City." 
Tills  appears  not  only  from  the  testimony 
of  the  defendant's  engineers  who  surveyed 
and  located  the  line,  but  from  the  testi- 
mony of  the  real  estate  brokers  produced 
by  the  defendant,  whose  evidence  was  not 
attempted  to   be  rebutted,  except  by  Mr. 
Preston,  inspector  of  buildings  of  Baltimore 
City,  whose  testimony  was  confined  to  the 
sale  in  October,  1906,  of  a  single  piece  of 
proper^   of    6%    acres   <mi    Park,   Heists 
avonue  (which   is  crossed  at  right  angles 
by  the  proposed  line)  about  half  a  mile  from 
the  plaintiff's  property  and  which  sold  for 
$2,000  per  acre.    Upon  cross-examination  it 
appeared  that  the  property  on  Park  Heights 
avenue  below  Mr.  Preston's  property  In  the 
direction  of  the  city  Is  not  laid  off  for  bnlld- 
lug  purposes.     The  only  witnesses  for  the 
plaintiff  were  the  plaintiff  himself,  and  Mr. 
Samuel  M.  Shoemaker,  who  resides  in  Green 
Spring  Valley,  near  the  Relstertown  turn- 
pike.    The  plaintiff  owns   a   tract   of  640 
acres.    From  this  tract  he  sold  20  acres  six 
years  ago  to  the  suburban  club,  which  is  now 
occupied  by  it,  and  he  has  platted  for  sale 
in  lots  two  parcels,  one  of  14  acres  and  an- 
other of  18  acres,  for  the  latter  of  which 
be  lias  had  an  offer  of  f  1,500  an  acre.    Mr, 
Shoemaker's  property  Is  used  for  farming 
and  dairy'  purposes,  and  is  occupied  as  his 
own  residence,  but  is  not  stated  to  be  platted 
Or  designed  for  sale  for  suburban  homes. 
The  testimony  of  these  gentlemen  make  it 
abundantly  appear  that  the  property  of  the 
plaintiff  will  l>e  damaged  by  the  construc- 
tion of  the  proposed  road,  and  it  appears 
from  all  the  testimony  on  both  sides  that 
there    are   some   others,   comparatively    few 
Ih  number,  and  almost  exclusively  in   the 
vicinity  of  PlkesvlUe,   Sherwood,   and   per- 
haps Ruxton,  whose  property  will  also  be 
damaged  thereby.     Wherever  any  pttypettj 
Is  actually  taken  for  such  purposes,  com- 
pensatory damages  are  allowed,  and  It  is 
common  experience  that  Juries  rarely  fall 
to  exercise  a  wise  and  ]u8t  liberally   In 
awarding  these  damages,  not  only  upon  the 
basis   of   value  of   the   land   actually   con- 
demned, but  with  a  view  to  the  injurious 
^ect  upon  that  which  Is  not  actually  taken. 
The  repugnance  of  those  who  own  and  occu- 
py attractive  homes  to  have  them  actually 
invaded,   or   their  comfort   and   attractive- 
ness diminished  by  railroad  construction,  is 
so  natural  and  rational  as  to  compel  the  sym- 
pathy of  courts  and  Juries,  but  It  Is  Just 
because  this  natural  feeling,  which  extends 
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to  all  classes  of  property  holders,  cannot 
be  permitted  to  stand  in  the  way  of  public 
improvements,  and  especially  In  the  path  of 
facilities  for  transportation,  that  the  doc- 
trine of  eminent  domain  has  been  able  to 
maintain  its  place  In  the  law.  The  evidence 
ia  conclusive,  and,  Indeed,  undisputed,  that 
the  cost  of  constructing  a  line  outside  of 
the  prescribed  area  would  be  double  that 
of  the  proposed  line,  or  about  118.000,000, 
and  that  this  cost  would  be  problbltlve. 

All  crossings  of  public  or  private  roads 
will  be  overhead  or  underneath,  as  testified 
to  by  Mr.  Jenkins,  the  locating  engineer  of 
the  line.  The  evidence  is  clear  that  the  ter- 
ritory traversed  by  this  line  Is  without  any 
railroad  facilities  east  or  west;  that  it  will 
develop  and  build  up  all  this  territory,  and 
will  afford  the  only  practicable  connection 
of  the  Baltimore  &  Ohio  Railroad  with  the 
Maryland  &  Pennsylvania  Railroad,  with 
which  there  Is  now  no  connection,  and  that  It 
will  relieve  the  congestion  of  the  tunnels  in 
the  dty  which  are  now  taxed  beyond  their 
capacity.  The  anticipated  diversion  of  com- 
merce from  the  city  of  Baltimore  does  not 
appear  to  rest  upon  any  substantial  founda- 
tion. If  there  were  such,  the  chamber  of 
commerce  of  that  dty  should  be  prompt  to 
discover  and  proclaim  it,  but  In  the  last  an- 
nual report  of  the  president  and  directors  of 
that  body  made  in  January,  1007,  it  Is  de- 
clared that  "the  movement  of  merchandise  In 
which  there  could  be  no  local  Interest  has 
been  the  cause  of  serious  loss  and  detriment 
to  local  merchants,"  and  that  the  business  of 
the  dty  "has  been  greatly  hampered  by  local 
tracks  and  fadlities  being  used  to  handle 
freight  traffic  from  points  beyond.  Therefore 
the  wisdom  of  the  speedy  arrangemoat  by 
which  all  foreign  traffic  can  be  diverted,  and 
our  Insufficient  fadlltles  relieved,  is  so  ap- 
parent that  there  should  be  but  one  <^inlon 
upon  the  subject."  A  careful  consideration 
of  all  the  testimony  has  convinced  us  that 
there  is  no  such  suburban  development  along 
the  line  of  the  proposed  road  as  Is  claimed  In 
the  plaintltrs  bill  and  In  the  argument  of  his 
counsel,  and  which  Is  made  the  legal  basis  of 
the  legislation  upon  wbieb  the' plaintiff  relies 
to  defeat  the  coastructi(Hi' of  the  road. 

The  defendant  contends  that  the  act  of 
1906  Is  Invalid  because  It  Impairs  the  obliga- 
tion of  the  contract  embodied  in  the  charter 
of  the  Baltimore  &  Ohio  Railroad.  This 
ai^nment  Is  based  tipon  the  fact,  admitted 
t^  the  plaintiff,  that  the  charter  of  the  Bal- 
timore &  Ohio  Railroad  is  irrepealable.  It  )e 
also  based  upon  the  assumption  (which  we 
have  herein  dedded  to  be  comect)  that  the 
railroad,  nnder  Its  charter,  by  a  proper  ctm- 
stmction  thereof,  has  the  right  to  build  this 
cut-off  as  a  lateral  road.  Quoting  now  from 
the  brief  of  the  appellee:  "Assuming  these 
two  things,  the  argument  of  the  railroad 
company  Is  that  It  can  bnlld  this  lateral  road 
wherever  it  pleases,  and  any  Interference 
with  the  building  of  it,  wherever  It  may 


please  so  to  place  it,  Is  an  impairment  of  the 
obligation  of  the  contract  contained  In  its 
charter.  The  appellee,  on  the  contrary,  main- 
tains,  also  upon  the  assumptions  already 
made,  that  this  Is  not  any  Interference  with 
the  essential  right  of  the  railroad  company 
to  build  a  lateral  road.  If  they  have  any  such 
right  under  thdr  charter,  but  Is  simply  a  reg- 
ulation of  that  right,  which  It  Is  entirely 
competent  to  make  under  Its  powers."  The 
question,  therefore,  which  we  have  to  decide 
Is  whether  the  act  of  1906  Is  such  a  regula- 
tion of  the  defendant's  charter  right  as,  un- 
der all  the  drcnmstances  of  this  case,  brings 
us  within  the  police  power  of  the.  state.  ■ 

Judge  Cooley,  in  his  work  on  Constitutional 
Limitations  (6th  Ed.)  p.  710,  says:  "The  lim- 
it to  the  exercise  of  the  police  power  In  these 
cases  [the  Impairment  of  the  obllgatl(m  of 
contracts]  must  be  this:  The  regulations 
must  have  reference  to  the  comfort,  safety,  or 
welfare  of  society,  they  must  not  be  in  con- 
flict with  any  of  the  provisions  of  the  char- 
ter, and  they  must  not,  under  pretense  of 
regulation,  take  from  the  corporatiou  any  of 
the  essential  rights  and  privileges  which  the 
charter  confers.  In  short,  they  must  be  po- 
lice regulations  In  fact,  and  not  amendments 
of  the  charter  In  curtailment  of  the  corporate 
franchise."  In  Thorpe  v.  Rutland  &  Burling- 
ton R.  R.  C!o.,  27  Vt  161,  62  Am.  Dec.  625,  a 
leading  and  much  quoted  case.  Judge  Red- 
fleld  said:  "All  the  cases  agree  that  the  in- 
dispensable franchises  of  a  corporation  can- 
not be  destroyed  or  essentially  modified.  But, 
when  It  Is  attempted  upon  this  basis  to  deny 
the  power  of  regulating  the  Internal  police 
of  the  railroads  and  their  mode  of  transacting 
tbelr  general  business,  so  far  as  It  Inteuds 
unreasonably  to  Infringe  the  rights  or  Inter- 
est of  others*  It  is  putting  the  whole  subject 
of  railway  control  quite  above  the  legislation 
of  the  country."  With  this  careful  and  wyi- 
considered  language,  both  as  to  the  main 
proposition  and  the  qualification,  we  fully 
agree.  The  general  proposition  is  also  well 
understood  that  "the  constltntional  prohibi- 
tion npon  state  laws  Impairing  the  obligation 
of  contracts  does  not  restrict  the  power  of 
the  state  to  protect  the  public  health,  &6  pub- 
lic morals,  or  the  public  safety,  as  the  one 
or  the  other  may  be  Involved  in  the  execution 
of  such  contracts."  New  Orleans  Gas  Oo.  v. 
Louisiana  Ught  Co.,  116  U.  S.  672,  6  Sup.  Ot 
252,  29  L.  Ed.  516.  But  this  general  prop- 
osition is  not  universal  in  Its  application,  and 
has  its  own  well-recognized  exceptions.  The 
first  and  a  fundamtatal  exertion.  In  cases 
Involving  corporate  rights  conferred  by  a 
charter,  is  that  stated  by  Judge  Cooley,  sniM«, 
that  a  police  regulation  "most  not  be  an 
amendment  of  the  charter  In  curtailment  of 
the  corporate  franchise." 

In  the  case  before  us  the  original  charter 
gave  the  defendant  two  distinct  corporate 
franchises  of  equal  dignity  and  rank,  both 
conferred  in  the  same  section  and  In  substan- 
tially the  same  language;  the  first  being  the  Q 
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right  to  constnict  and  maintain  a  railroad 
from  the  city  of  Baltimore  to  eome  suitable 
points  on  the  Ohio  river,  and  the  second  to 
make,  or  cause  to  be  made,  lateral  railroads. 
In  any  direction  whatsoever,  in  connectl<Mi 
with  the  said  railroad  from  the  city  of  Bal- 
timore to  the  Ohio  river.  The  only  restric- 
tion upon  the  route  of  the  main  road  was 
that  the  eastern  terminus  should  be  at  the 
city  of  Baltimore,  and  the  western  terminus 
at  some  point  on  the  Ohio  river.  As  to  the 
lateral  roads,  there  was  absolutely  no  restric- 
tion whatever.  As  to  both  these  essential 
rights  and  privileges  the  faith  of  the  state  Is 
pledged  by  the  act  of  1826,  and  as  Judge  Bed- 
field  has  said  in  Thorpe  v.  Rutland  &  Bur- 
lington B.  B.  Co.,  supra :  "All  the  cases  agree 
that  they  cannot  be  destroyed  or  essen- 
tially modified."  The  Legislature  could  have 
said  la  the  charter  of  1826,  "Provided  that 
no  such  lateral  road  shall  be  built"  within 
the  limits  of  the  territory  defined  In  the  act 
of  1906,  or  any  other  territory  from  which 
It  might  have  been  thought  pr(^)er  to  exclude 
the  defendant  But  it  made  no  such  exclu- 
«don,  and  reserved  no  future  right  to  make 
«uch.  The  act  of  190G,  In  so  far  as  It  is 
cought  to  be  applied  to  the  Baltimore  &  Ohio 
Railroad,  Is  as  substantially  an  amendment 
of  the  charter  In  curtailment  of  its  corporate 
franchise,  aa  if  its  title  were  "An  act  to  repeal 
section  14  of  chapter  123  of  the  Acts  of  1826, 
and  to  re-enact  the  same  with  amendments," 
and  as  if  the  body  of  such  act  bad  repealed 
and  re-enacted  section  14,  with  a  proviso  ex- 
cluding the  defendant  from  the  territory  de- 
scribed in  the  act  Such  legislation,  cast  in 
the  form  of  an  amendment,  would  be  void, 
and  Is  none  the  less  void  because  denomlnair 
ed  a  police  regulation.  The  third  section  of 
that  act  repeals  all  laws  and  parts  of  laws 
inconsistent  with  the  provisions  of  that  act, 
thus  Indicating  Its  purpose  to  amend  the  char- 
ter of  1826  In  so  far  as  It  may  be  in  confilct 
wlt^  that  act  But  apart  from  that  con- 
sideration, we  are  of  o{4nlon  that  this  act 
cannot  be  availed  of  to  defeat  the  proposed 
road. 

la  Dobbins  v.  Los  Angeles,  186  U.  8. 223, 25 
Sup.  Ct.  18,  49  L.  Ed.  169,  It  was  contended 
upon  the  supposed  authority  of  Munn  v.  Il- 
linois, 94  U.  S.  113,  24  L.  Ed.  77,  that  the 
Legislature  Is  the  exclusive  Judge  of  the 
propriety  of  police  regulation  when  the  mat- 
ter Is  within  the  scope  of  Its  power,  but  the 
court  there  said:  "The  observations  of  Mr. 
Chief  Justice  Walte  In  that  connection  had 
reference  to  the  facts  of  the  particular  case, 
and.  were  certainly  not  Intended  to  declare 
the  right  of  either  the  Legislature  or  a  city 
council  to  arbitrarily  derive  the  citizen  of 
rights  protected  by  the  Constitution  under 
the  guise  of  exercising  the  police  powers 
reserved  to  the  state.  It  may  be  admitted 
that  every  Intendment  Is  to  be  made  in  favor 
ot  the  lawfulness  of  regulations  to  promote 
the  public  health  and  safety,  and  that  It  is 


not  the  province  of  the  courts,  except  in 
clear  cases,  to  Interfere  with  the  exercise  of 
the  power  for  the  protection  of  local  rights 
and  welfare  of  the  people  In  the  community. 
Bat  notwithstanding  this  general  rule  of 
the  law,  it  Is  now  thoroughly  well  settled  by 
decisions  of  this  court  that  municipal  by- 
laws and  ordinances,  and  even  legislative 
enactments,  undertaking  to  regulate  useful 
business  enterprises,  are  subject  to  Investi- 
gation In  the  courts  with  a  view  to  determin- 
ing whether  the  law  or  ordinances  are  a  law- 
ful exercise  of  the  police  power,  or  whether 
under  the  guise  of  enforcing  police  regula- 
tions there  has  been  an  unwarranted  and 
arbitrary  interference  with  the  constitutional 
right  to  carry  on  a  lawful  business,  to  make 
contracts,  or  to  use  and  enjoy  property."  So 
in  Lawton  v.  Steele,  152  U.  S.  133,  14  Sup.  Ct 
499,  38  L.  Ed.  385,  the  Supreme  Court  said: 
"To  Justify  the  state  In  thus  Interposing  its 
authority  In  behalf  of  the  public.  It  must 
appear,  first,  that  the  Interests  of  the  pub- 
lic generally,  as  distlnguisbed  from  those  of 
a  particular  class,  require  such  reference; 
and,  second,  that  the  means  are  reasonably 
necessary  for  the  accomplishment  of  the 
purpose,  and  not  unduly  oppressive  upon  In- 
dividuals. The  Legislature  may  not  under 
the  guise  of  protecting  the  public  Interests 
arbitrarily  interfere  with  private  business, 
or  impose  unusual  and  unnecessary  restric- 
tions upon  lawful  occupations.  In  other 
words.  Its  determination  as  to  what  Is  a 
proper  exercise  of  Its  police  powers  is  not 
final  or  conclusive,  but  Is  subject  to  the  sui)err 
vision  of  the  courts."  Once  more,  in  Lochner 
V.  New  Y<H-k,  198  U.  S.  45, 25  Sup.  Ct.  539, 49  L, 
Ed.  937,  the  court  said:  "It  is  impossible  for 
us  to  shut  our  eyes  to  the  fact  that  many 
of  the  laws  of  this  character,  while  passed 
under  what  Is  claimed  to  be  the  police  power 
for  the.  purpose  of  protecting  the  public 
health  or  welfare,  are  in  reality  passed  from 
other  motives.  We  are  Justified  In  saying 
so  when,  frmn  the  character  of  the  law  and 
the  subject  upon  which  It  l^slates.  It  Is  ap- 
parent that  the  public  health  or  welfare 
bears  but  the  most  remote  relation  to  the 
law.  The  purpose  of  a  statute  must  be  de- 
termined from  the  natural  and  legal  effect  of 
the  language  employed;  and  whether  it  Is  or 
Is  not  repugnant  to  the  Constitution  of  the 
United  States  must  be  determined  from  the 
natural  effect  of  snch  statutes,  and  not  from 
their  proclaimed  purpose." 

The  evidence  In  this  case  not  only  wholly 
fails  to  show  that  the  Interests  of  the  public 
generally  require  the  enactment  of  this  law, 
but  it  satisfies  us  that  It  tias  been  enacted  in 
the  interest  of  a  particular  class,  viz.,  the 
property  owners  nearest  the  line  of  the  road, 
whose  property  will  undoubtedly  be  rendered 
less  desirable  by  the  construction  and  opera- 
tion of  the  road.  If  the  public  welfare,  and 
the  general  advancement  and  prosperity  of 
the  territory  described  In  the  act  were  really 
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at  stake,  it  would  have  been  an  easy  matter 
to  bring  a  cloud  of  witnesses  in  proof  of  this 
fact.  In  addition  to  the  plaintiff  himself  and 
the  two  gmtlemen  whom  he  produced.  It 
is  not  denied  that  there  is  a  limit  to  the  ralld 
oxerclse  of  the  police  power  by  the  state.  If 
there  were  not  such  a  limit,  the  claim  of  the 
power  "would  become  another  and  delusire 
name  for  the  supreme  aoverelgnty  of  the 
state  to  be  exercised  free  from  constitutional 
restraint";  and  we  are  forced  to  the  conclu- 
sion that  "the  limit  has  been  reached  and 
passed  in  this  case." 

The  counsel  for  the  appellee  lay  much 
stress  upon  the  case  of  C,  B.  d:  Q.  R  CX>.  ▼. 
Drainage  Commissioners,  200  V.  S.  661,  26 
Sup.  Ct.  341,  50  L.  Ed.  596,  in  which  the 
court  said  that  the  police  power  embraced 
regulations  designed  to  promote  the  public 
convenience  or  the  general  prosperity,  as  well 
as  regulations  designed  to  promote  the  pub- 
lic health,  the  public  morals  or  the  public 
safety.  In  that  case  a  public  corporation, 
charged  by  law  with  the  duty  of  causing  a 
large  body  of  swamp  lands  to  be  drained  and 
made  capable  of  cultivation,  adopted  a  plan 
which  required  the  enlarging  and  deepening 
of  the  channel  of  a  natural  water  course 
running  through  the  district,  the  best  and 
only  practicable  mode  of  effecting  the  drain- 
age. This  plan  also  required  the  removal  of 
the  foundations  of  a  bridge  erected  by  the  de- 
fendant railway  over  this  water  course^ 
which  the  railway  company  refused  to  do, 
or  permit  to  be  done,  until  it  was  paid  such 
a  snm  as  would  compensate  it  for  the  cost 
of  removal  and  of  constructing  a  new  bridge 
over  the  widened  and  deepened  stream.  It 
was  held  by  the  court  that  the  drainage  of 
so  large  a  body  of  lands  "so  as  to  make  them 
fit  for  human  habitation  is  a  public  purpose, 
to  accomplish  which  the  state  may,  by  ap. 
propriate  agencies,  exert  the  general  powers 
H  possesses  for  the  common  good.  The  char- 
acter of  that  law  being  as  it  was  a  general 
law  operating  upon  all  swamp  lands  thron;^ 
out  the  state,  and  the  subject  upon  which  it 
operated,  not  as  here,  the  exclusion  of  trans- 
portation facilities  from  a  large  region,  but 
merely  the  question  of  who  should  bear  the 
coat  of  removing  and  restoring  the  bridge, 
are  so  widely  different  from  the  one  before 
US  as  to  deprive  the  case  of  any  real  appli- 
cation to  the  present  The  great  and  minsnal 
privilege  enjoyed  by  the  Baltimore  A  Ohio 
Railroad  In  the  exemptions  from  taxation  se- 
cured by  its  charter  under  our  decisions  may 
have  been  unwisely  granted  and  certainly 
should  not  be  extended  by  construction,  but 
the  fact  that  they  have  been  imwisely  grant- 
ed cannot  justify  courts  of  Justice  In  denying 
the  exercise  of  a  right  clearly  conferred  and 
beyond  the  power  of  withdrawal  by  repeal. 

For  the  reasons  stated,  the  decree  appealed 
from  most  be  reversed. 

Decree  reversed,  Injunction  dissolved,  and 
bill  dismissed,  with  costs  to  the  appellant 
atN»«  and  below,  


(iM  ltd.  vm 
ADAMS  V.  COMMISSIONERS  OF  SOMER- 
SET COUNTY. 
(Court  of  Appeals  of  Maryland.    May  17,  1007.) 

Bbidges— Injcbies  raoit  Dktects— Action— 
Instbuctions. 

In  an  action  for  injuries  caused  by  a  de- 
fective bridge,  an  instruction  that,  before  the 
jury  "can  find  a  verdict  for  the  plaintiff,  they 
must  find  that  the  defendant  knew,  or  by  ordi- 
nary care  could  have  known,  the  bad  condition 
of  the  bridge,  in  time  to  repair  the  same  before 
the  accident,  and  if  the  •  •  •  defendant  or 
its  agent,  the  road  supervisor,  could  not  by  the 
use  of  reasonable  or  ordinary  care  and  diligence 
*  *  *  have  discovered  the  defect  in  said 
bridge,  then  their  verdict  should  be  for  the  de- 
fendant," was  erroneous,  as  tending  to  convey 
the  idea  that  actual  notice  of  the  defect  by  the 
defendant  was  necessary  to  render  it  liable^  and 
as  ignoring  evidence  of  the  road  supervisor's 
knowledge  of  the  dangerous  condition  of  the 
bridge. 

Appeal  from  Circnlt  Court  Dorchester 
County ;  Chas.  F.  Holland  and  Henry  Lloyd, 
Judges. 

Action  by  Samnel  J.  Adams  against  the 
county  commissioners  of  Somerset  county. 
From  a  judgment  for  defendant  plaintiff  ap- 
peals.   Reversed  and  remanded. 

Argued  before  BRISCOE,  BOTD,  PBARCB, 
SCHMUCKER,  BURKE,  and  ROGERS,  JJ. 

James  E.  Ellegood,  for  appellant  Joshua' 
Miles,  for  appellee. 

BTJRKE,  J.  This  case  was  instituted  In 
the  circuit  court  for  Somerset  cotmty  by  the 
appellant  against  the  county  commissioners 
of  that  county,  and  was  tried  In  the  circuit 
court  for  Dorchester  county,  to  which  It  had 
been  removed.  The  trial  resulted  In  a  ver- 
dict and  judgment  for  the  defendant  and 
the  plaintiff  has  brought  this  appeal. 

The  suit  was  brought  for  personal  Injuries 
to  the  plaintiff,  and  for  Injuries  to  his  horse,- 
wagon,  and  harness  alleged  to  have  been 
caused  by  a  defect  in  a  bridge  on  one  of  the 
public  roads  of  Somerset  county.  The  decla- 
ration contained  three  counts.  The  first 
count  described  the  personal  Injuries  which 
the  plaintiff  suffered  and  the  pecuniary  losses 
he  thereby  sustained,  and  avers  that  his  in-' 
Jnrles  and  losses  were  due  to'  the  negligence 
of  the  defendant  in  permitting  a  county  road 
and  bridge,  within  said  county,  leading  from 
Hall's  comer  to  Marlon  post  office,  in  Som- 
erset county,  at  a  point  near  the  dwelling 
house  of  Edward  Hall,  to  be  and  remain  out 
of  repair,  and  In  an  unsafe  and  dangerous 
condition.  The  second  count  relates  to  la-- 
juries  to  his  horse,  and  the  third  to  damage, 
to  his  wagon  and  harness.  The  same  act- 
of  negligence,  as  charged  in  the  first  count' 
Is  averred  in  the  second  and  third  counts.  In' 
each  count  it  Is  alleged  that  the  defect  in  the- 
bridge  was  known  to  the  defendant  prior  to 
the  accident  which  caused  the  Injuries  and 
damage.  Thlsbrldge  was  a  very  small  affair. 
It  was  located  on  the  county  road  described 
In  the  declaration,  and  was  constructed  over 
a  ditsh  aboutO  faet  wlde.^    TlmbesB,jdM,^ 
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scribed  In  the  evidence  as  "sleepers,"  were 
placed  across  tbe  ditch,  and  covered  by  oak 
slabs  about  17  feet  long,  nailed  to  the  sleep- 
ers. About  a  week  or  ten  days  before  the  acci- 
dent, the  ditch  had  been  cleaned,  and  In  order 
to  do  this  work  three  of  the  planks  had 
been  taken  up,  and  r^laced  after  tbe  clean- 
ing had  been  done;  but  the  boards  had  not 
been  nailed  to  the  sleepers.  The  surface  of 
the  boards  appeared  to  be  sound,  and  showed 
no  decay,  or  defect  of  any  kind-  The  work- 
man who  took  up  the  planks  to  clean  the 
ditch  saw  no  defect  in  the  boards,  and,  so  far 
as  he  could  see,  the  boards  of  the  bridge  were 
sound,  and  they  were  replaced  by  him  after 
the  ditch  was  finished.  For  tbe  week  previous, 
and  up  to  the  morning  of  the  accident,  the 
hauling  over  the  bridge  was  very  heavy.  On 
the  morning  of  the  accident,  Mr.  Isaac  H. 
Whittington,  the  road  supervisor,  had  passed 
over  the  bridge.  He  was  walking,  and  had 
charge  of  a  team  of  two  mules  with  a  load  of 
wood.  He  stopped  and  examined  the  bridge, 
and  saw  that  a  plank  had  been  pushed  out 
of  its  place,  so  that  Its  end  was  not  even 
with  tbe  other  boards,  and  he  pushed  it  back 
in  Its  place,  bo  as  to  make  the  ends  mora 
even.  He  testified  that  he  saw  nothing  fur^ 
tber  tbe  matter  with  the  bridge,  and  that 
tbe  boards  seemed  sound,  and  not  decayed, 
and  showed  no  break.  This  evidence  as  to 
the  apparent  soundness  of  the  bridge  was 
corroborated  by  other  witnesses.  Tbe  evi- 
dence shows  that  on  the  day  of  the  accident, 
and  for  a  numt>er  of  days  prior  thereto, 
heavily  laden  wagons  had  passed  over  the 
bridge,  and  no  defect  therein  was  noticed  by 
those  in  charge  of  tbe  teams.  Four  witness- 
es on  behalf  of  the  plaintiff  testified  that, 
a  short  time  before  the  accident,  while  driv- 
ing across  the  bridge,  one  of  Its  planks 
showed  weakness,  but  that  it  showed  no  de- 
fect on  tbe  outward  sui^ace.  It  Is  clear 
from  all  tbe  evidence  that  tbe  defect  la  tbe 
bridge  was  a  latent,  or  hidden,  defect,  not 
readily  or  easily  discoverable  without  a  care- 
ful examination,  or  without  the  existence  of 
some  iq>ecial  circumstance  calling  attention 
to  It  The  plaintiff  otteceA  evidence  tending 
to  prove  tbe  following  facts:  That  on  the 
morning  of  September  15,  1905,  be  was  riding 
in  bis  wagon  from  his  home  to  Marlon  Sta- 
tion, in  Somerset  county,  over  the  public  road 
ui>on  which  the  bridge  spokep  of  is  located, 
and  while  driving  over  tbe  teidge  his.  horse 
stumbled  and  fell,  and  be  was  thereby  thrown 
from  bis  wagon;  that  his  bead  struck  the 
ground,  rendering  him  almoet  senseless ;  that 
when  be  recovered  himself  he  was  standing 
In  the  road;  that  bis  horse's  right  leg  was 
fastened  In  the  bridge;  that  the  shafts  and 
other  parts  of  bis  wagon  were  broken ;  that 
he  repaired  tbe  wagon  temporarily,  and  then 
drove  to  Marlon  Station,  and  afterwards  to 
bis  bome.  He  further  offered  evidence  tend- 
ing to  show  that  be  was  seriously  and  per- 
manently Injured;  that  he  suffered  intense 
pain,  Incurred  expense^  and  is  isoapable  to 


perform  bis  accustomed  work ;  and  that  bis 
injuries  may  result  in  paralysis  and  death. 
He  testified  that  in  riding  over  tbe  bridge  he 
bad  no  knowledge  of  any  weak  or  defective 
plank  In  it,  and  that  there  was  nothing  on 
tbe  surface  of  tbe  bridge  to  Indicate  that 
tbffl«  was  a  weak  or  defective  plank  therein. 
After  the  accident,  it  was  found  that  one  of 
the  boards  was  broken,  and  was  shivered  on 
the  underneath  side,  although  this  defect  was 
npt  visible  on  tbe  surface;  that  this  shiver 
weakened  the  plank,  but  tbe  board  was  other- 
wise sound.  When  the  plaintiff's  horse  step- 
ped uiion  this  weak  spot,  tbe  board  split 
lengthwise,  and  the  horse's  foot  was  cau^t, 
and  in  this  way  the  accident  occurred. 

Because  of  the  concealed  character  of  tbe 
defect  in  tbe  bridge,  tbe  testimony  of  Lee 
Carver  and  Isaac  H.  Whittington,  the  road 
supervisor,  who  had  charge  of  this  road  and 
bridge,  becomes  most  important  I^ee  Carver 
testified  that  he  had  driven  over  this  bridge 
nearly  every  evening  during  the  week  previ- 
ous of  August  13,  or  August  20,  1905,  and 
that  either  on  August  13th  or  20tli,  in  driving 
over  tbe  bridge,  be  discovered  a  defective 
plank  by  noticing  that  it  bent  down  when  his 
horse  stepped  on  it  and  that  be  passed  over 
It  without  difficulty,  or  injury,  but  got  out  of 
bis  carriage  and  examined  it.  He  found  that 
the  weak  plank  was  a  board  showing  no  de- 
fect on  tbe  upward  surface,  not  decayed  at 
all,  nor  broken,  but  shivered  on  the  under- 
neath side,  and  that  he  pushed  the  plank  so 
as  to  make  tbe  shivered  or  weak  place  come 
over  tbe  sleeper,  which  made  it  project  be- 
yond tbe  other  planks  at  one  end  and  short 
at  tbe  other.  That  during  the  week  following 
Oie  13th  or  20th  of  August  be  saw  Mr.  Whit- 
tington, tbe  road  siqiervisor  in  charge  of 
this  road  and  bridge,  and  told  him  that  tbete 
was  a  bridge  near  Will  Hall's  place  wbicb 
had  a  weak  or  defective  board  in  it  and  that 
he  pushed  the  board  as  described  above,  and 
that  Mr.  Whittington  said  that  be  would  at- 
tend to  it  On  croBS-examinatlon  this  wit- 
ness said  that  be  did  not  know  whether  be 
told  tbe  sapervisor  that  there  was  a  bridge, 
or  that  the  bridge  near  Will  Hall's  residence 
was  defective,  and  fwrtber  testified  that  there 
was  a  big  bridge  nearer  Will  Hall's  resi- 
dence tiuiB  tbe  bridge  where  tbe  accident  oc- 
curred; tbat  this  big  bridge  was  about  150 
yards  above  tbe  bridge  where  tbe  accident 
occurred,  but  tbat  be  did  not  tell  tbe  super- 
visor that  it  was  the  big  bridge  near  Will 
Hall's  residence,  but  did  tell  him  tbat  the 
bridge  bad'  a  plank  In  it  short  at  one  end. 
Mr.  Whittington  testified  that  Lee  Carver 
told  blm  tbat  the.  bridge  with  a  defective  or 
weak  plank  in  It  was  tbe  big  bridge  down  by 
Will  EUiU's,  and  that  be  went  and  examined 
the  big  bridge,  and  bad  It  repaired,  although 
be  found  little,  if  anything,  tbe  matter  with 
It  He  bad,  however,  previously  testified,  as 
we  Iiave  seen,  that  In  passing  over  tbe  bridge 
where  tbe  accident  occurred  on  tbe  morning 
the  plaintiff  was  l^ured^  ^he^^^f^ 
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was  a  plank  pushed  out  of  Its  place,  so  fhat 
Its  end  was  not  even  with  the  other  boards. 
Tbe  record  presents  three  bills  of  excep- 
tions, two  of  which  relate  to  questions  of 
evideoce,  and  one  to  the  rulings  of  the  court 
on  the  prayers.  As  the  main  question  In  the 
case  arises  under  the  last  exception,  that 
will  be  first  considered.  The  plalntlft  offered 
tour  prayers,  and  the  defendant  three.  The 
court  granted  all  the  prayers  offered  on  each 
side.  To  the  granting  of  the  defendant's 
prayers,  the  plaintiff  excepted;  but  the  de- 
fendant took  no  exception  to  the  granting 
of  the  plalntlfTs  prayers.  The  purpose  of  In- 
struction Is  to  Inform  the  Jnry  clearly  and 
pointedly  as  to  the  law  of  the  case,  so  as  to 
leave  no  reasonable  ground  of  misapprehen- 
sion or  mistake.  They  should  not  be  equivo- 
cal, or  Ignore  evidence  tending  to  prove  a 
fact  having  an  lmx>ortant  bearing  upon  the 
law  of  the  case,  although  the  evidence  as  to 
that  fact  may  be  contradicted  by  the  testimo- 
ny of  other  witnesses.  The  principles  of  law 
by  which  the  responsibility  of  county  com- 
missioners for  accidents  occurring  on  public 
roads  and  bridges,  in  cases  where  that  re- 
sponsibility has  not  been  modified,  or  chang- 
ed by  local  statutes,  are  well  settled  by  de- 
cisions of  this  court,  and  are  well  xmHtr- 
stood.  In  the  case  of  County  Commissioners 
of  Baltimore  County  v.  Hattie  E.  Wilson, 
97  Md.  207,  B4  Atl.  71,  56  Atl.  696,  Judge 
Scbmucker,  who  delivered  the  opinion  of  tbe 
court,  after  quoting  sections  1  and  2  of  ar- 
ticle 25  of  the  Code  of  Public  General  Laws, 
said:  "It  has  been  repeatedly  held  by  this 
court  that  these  sections  of  tbe  general  law 
not  only  conferred  tbe  power,  but  also  im- 
posed the  duty,  upon  the  coun^  commission- 
ers to  keep  the  public  roads  In  a  safe  condi- 
tion; .  and  that,  as  ■  the  law  provided  them 
with  proper  agents  for  tbe  discharge  of  these 
duties  and  the  power  to  levy  the  requisite 
taxes  for  the  repair  of  the  roads,  it  made 
them  liable  for  injuries  resulting  from  the 
nonrepair  of  such  roads,  or  the  existence  of 
dangerous  obstructions  upon  them."  In  the 
case  of  County  Coomilssloners  of  Anne  Arun- 
del County  V.  Duvall,  54  Md.  356,  38  Am. 
Bep.  393,  the  court  referred  to  the  cases  of 
Dnckett,  20  Md.  468,  83  Am.  Rep.  557,  Gibson, 
36  Md.  229,  and  Baker,  44  Md.  1,  and  said: 
"In  all  of  those  cases  the  injuries  for  wbicb 
the  county  commissioners  were  held  liable 
resulted  directly  from  the  bad  condition  of 
the  public  roads  or  bridges.  The  county 
commissioners  are  specially  charged  by  law 
with  the  duty  of  keeping  these  in  good  re- 
pair and  safe  for  tbe  travel  of  the  public. 
Tyson's  Case,  28  Md.  510;  Walter's  Case,  35 
Md.  394;  and  cases  above  cited.  If  they  fail 
to  do  so,  and  injury  results,  they  are  liable 
in  an  action  at  law,  not  by  virtue  of  any  lia- 
bility at  common  law,  but  because  they  are 
made  so  by  statute.  They  are  not  permitted 
to  excnise  themselves  by  the  fact  that  tbe  road 
•npervisor  is  also  required  by  law  to  keep 
tbe  public  road  In  repair,  and  may  be  made 


liable  In  a  penalty  or  In  damages  for  a  failure 
to  do  so.  Their  obligation  is  a  paramount 
and  pre-existing  one,  and  cannot  be  discharg- 
ed by  tbe  failure  of  anotlier  to  do  that  which 
tbey  (the  commissioners)  are  required  by 
law  to  do." 

The  instructions  granted  at  the  instance  of 
the  defendant  will  now  be  examined  in  the 
light  of  these  principles.  The  defOndant's 
first  prayer,  after  instructing  the  Jury  that 
the  county  commissioners  are  not  insurers 
against  accidents  occurring  on  tbe  public 
roads  and  bridges,  nor  ore  they  required  by 
law  to  make  and  keep  them  in  perfect  condi- 
tion and  repair,  but  only  that  th«y  Bhonld  use 
reasonable  care  and  diligence  in  the  exercise 
of  the  powers  vested  in  tltem  In  regards  to 
the  public  roads  and  bridges,  asserted  the 
proposition  that,  even  If  the  Jury  should 
find  that  the  bridge  was  out  of  repair,  and 
not  in  perfect  condition,  "yet,  before  they 
can  find  a  verdict  for  the  plaintiff,  they  must 
And  tliat  the  defendant  knew,  or  by  ordinary 
care  could  have  known,  the  bad  condition  of 
the  bridge,  in  time  to  repair  the  same  before 
tbe  accident;  and  if  the  Jury  find  from  the 
evidence  that  tbe  defendant,  or  its  agent,  the 
road  supervisor,  could  not,  by  the  use  of  rea- 
sonable or  ordinary  care  and  diligence  in  the 
exercise  of  the  powers  vested  In  them,  have 
discovered  the  defect  in  said  bridge,  then 
their  verdict  must  be  for  the  defendant" 
There  was  not  a  particle  of  evidence  in  the 
case  that  the  county  commissioners  had  any 
actual  or  personal  knowledge  of  the  defect 
in  the  bridge,  and  in  view  of  the  character 
of  the  defect  It  might  well  have  been  argued 
tliat  neither  the  commissioners,  nor  the  road 
supervisor,  by  the  exercise  of  ordinary  care, 
coukl  tiave  Imown  of  tbe  unsafe  condition  of 
the  bridge.  The  plaintiff  had  alleged  that 
the  defendant  knew,  prior  to  the  accident, 
that  the  bridge  was  unsafe;  but,  in  order  to 
charge  the  defendant  with  knowledge,  it  was 
not  necessary  for  him  to  show  actual  or  per- 
sonal knowledge  by  the  commissioners.  No- 
tice communicated  to,  or  knowledge  acquired 
by,  Mr.  Whittington,  the  road  supervisor,  as 
to  the  unsafe  condition  of  tbe  bridge,  was 
notice  to  thn  commissioners,  and  gratified  tbe 
allegations  as  to  the  knowledge  on  their  part 
set  out  in  the  narr.  Tbe  plaintiff  offered  evi- 
dence tending  to  prove  that  prior  to  the  ac- 
cident Mr.  Whittington  had  this  knowledge, 
although  be  denied  that  evidence,  but  that 
was  a  question  for  the  Jury.  This  prayer, 
no  doubt,  announced  a  sound  general  propo- 
sition of  law;  but,  as  applied  to  the  facts  of 
this  case,  it  is  perfectly  obvious  that  it  was 
most  misleading  and  objectionable.  It  was 
vague,  Indefinite,  and  equivocal  as  to  the 
question  of  notice,  and  ignored  all  reference 
to  the  testimony  as  to  the  knowledge  of  the 
road  supervisor  of  tbe  dangerous  condition 
of  the  bridge,  which  was,  perhaps,  the  cm- 
clal  and  controlling  question  in  the  case. 
As  framed,  the  Jury  might  liave  readily  con- 
eluded  that  becau«»  the^^^^l^^u^^^ 
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not  have  personal  knowledge  of  the  defect  in 
the  bridge,  they  were  not  liable,  and  It  mlgbt 
have  been  so  arp  d  under  this  instruction. 
In  addition  to  the  other  facts  stated  In  the 
prayer,  bad  it  stated  that,  before  the  Jury 
could  find  for  the  plaintiff,  tbey  must  find 
that  the  defendant,  or  its  agent,  the  road  su- 
pervisor. In  charge  of  the  road  and  bridge, 
knew  of  the  bad  condition  of  the  bridge,  the 
instruction  would  have  been  free  from  ob- 
jection. The  defendant's  second  prayer  is 
open  to  the  same  objection;  but  we  find  no 
error  In  its  third  prayer.  The  question  asked 
Dr.  Guy  Steele,  and  the  answer  of  the  wlt- 
netS' thereto,  which  constitute  the  first  and 
second  exertions,  were  properly  allowed,  In 
■Hew  of  the  testimony  given  by  the  physi- 
cians, who  testified  on  the  part  of  the  plain- 
tiff, as  this  evidence  tended  to  lessen  the 
value  of  their  testimony  as  to  the  exact  na- 
ture of  the  plaintlfTs  Injury. 

For  the  error  committed  In  granting  the 
defendant's  first  and  second  prayers,  the 
judgment  must  be  reversed. 

Judgment  reversed,  and  case  remanded  for 
a  new  trial,  with  costs  to  the  appellant  above 
and  below. 


(106  Md.  U8) 

RUSSELL  V.  STOOPS. 
(Court  of  Appeals  of  Maryland.    May  17. 1907.) 

1.  FBAUD— PETITIOW— SUFriCIENCT. 

In  an  action  of  deceit,  the  declaration  al- 
leged that  plaintiff  was  induced  to  exchange  her 
house  and  lot  in  town  for  defendant's  farm,  sub- 
ject to  a  mor^ge,  by  the  false  and  fraudulent 
representations  of  defendant  as  to  when  the  In- 
terest was  due  on  the  mortgage,  and  that  be- 
cause of  this  plaintiff  was  unprepared  and  un- 
able to  pay  the  interest  when  demanded,  and  In 
consequence  thereof  the  farm  was  sold  to  pay 
the  mortgage,  and  plaintiff  was  deprived  of  the 
ownership  and  possession  of  her  house  and  lot, 
and  suffered  damage  thereby.  Held,  that  the  pe- 
tition is  insufficient,  since  the  damages  claimed 
are  for  the  loss  of  the  house  and  lot,  while  the 
fraud  alleged  is  in  reference  to  the  farm. 

2.  Saus— Davaoes. 

In  an  action  of  deceit  for  damages  resulting 
to  plaintiff  because  of  fraudulent  representa- 
tiims  made  by  defendant  in  regard  to  the  inter- 
est due  on  a  mortgage  on  his  farm  which  he 
traded  to  plaintiff  subject  to  the  mortgage,  and 
because  of  which  plaintiff  could  not  pay  the  in- 
terest 80  that  the  farm  was  sold  under  the  mort- 
gage, where  it  was  not  alleged  or  attempted  to 
be  proven  that  the  defendant  made  the  false 
representations  in  order  to  mislead  the  plain- 
tiff, and  thereby  cause  a  default  in  the  entire 
mortgage  so  that  the  property  would  be  sold 
and  be  might  purchase  it,  as  be  did,  at  a  sacri- 
fice, it  was  error  to  charge  that  plaintiff  was  en- 
titled to  recover  such  damages  as  she  had  sus- 
tained as  the  direct  consequence  of  the  false  rep- 
resentations, providing  she  could  not  have  pre- 
vented the  loss  by  the  exercise  of  ordinary  care 
and  prudence,  since  this  allowed  her  to  recover 
special  damages  resulting  from  the  sale  of  the 
farm,  a  drcomstance  which  could  not  reason- 
ably be  supposed,  according  to  the  usual  course 
of  business,  to  flow  from  defendant's  act. 

8.  Sake. 

Under  these  circumstances,  plaintiff  onght 
to  have  been  limited  in. her  recovery  to  the  In- 
terest on  the  mortgage  which  she  became  ob- 


ligated to  pay  and  which  defendant  represented 
was  not  due. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  23,  Fraud,  S|  60-65.] 

4.  Same— TriaI/— iNSTBUcnoNS. 

In  an  action  of  deceit  for  damages  alleged 
to  be  due  to  fraudulent  representations,  where 
plaintiff  testified  that  defendant  made  certain 
statements  and  defendant  denied  that  he  did, 
the  question  was  whether  he  did  or  not,  and  the 
court  was  not  warranted  in  instructing  that; 
where  a  transaction  which  is  challenged  admits 
equally  of  an  honest  or  dishonest  construction, 
the  jury  should  accept  the  construction  in  favor 
of  honesty. 

Appeal  from  Circuit  Court,  Kent  Connty; 
Austin  L.  Oothers  and  Wm.  H.  Adkins, 
Judges. 

Action  by  Hester  Y.  Stoops  against  L. 
Bates  Russell.  From  a  judgment  for  plain? 
tiff,  defendant  appeals.  Reversed  and  re- 
manded. 

Argued  before  BOTD,  PEIARCS^  BURKB, 
SCHMUCKBR,  and  ROOBRS,  JJ. 

John  D.  Urie,  for  appellant.  Lewln  W. 
Wlckea  and  Wm.  W.  Beclc,  for  appellee. 

BOZD,  J.  This  Is  an  appeal  from  a  judg- 
ment rendered  against  the  appellant  in  favor 
of  the  appellee  in  an  action  of  deceit  On 
May  12, 1905,  the  appellant  and  the  appellee, 
together  with  her  husband,  entered  into  an 
agreement  for  exchange  of  properties;  that 
of  the  former  being  a  farm  containing  about 
131  acres  of  land,  wblob  was  subject  to  a 
mortgage  of  $2,000  due  to  J.  B.  Hurlock,  and 
that  of  Mrs.  Stoops  being  a  house  and  lot  In 
Chestertown.  The  appellant  also  agreed  to 
pay  Mrs.  Stoops  $260  "for  the  landlord's  in- 
terest in  the  farm  for  the  year  1906,"  and 
to  give  her  possession  on  January  1,  190& 
She  bad  agreed  to  give  bim  possession  of  the 
house  and  lot  on  July  1,  1905.  The  deeds 
were  duly  executed  and  dellTered;  that  of 
the  appellant  and  bis  wife  to  the  appellee 
containing  this  covenant:  "And  It  is  furtber- 
more  understood  that  said  farm  is  subject  to 
a  mortgage  to  J.  Edward  Hurlock  for  two 
thousand  ($2,000)  dollars,  which  the  aald 
Hester  V.  Stoops  agrees  to  assume  and  pay, 
and  the  said  L.  Bates  Russell  and  lola  K. 
Russell  covenant  that  the^  will  warrant  spe- 
cially, except  as  to  said  mortgage,  the  above 
described  lands  and  premises."  The  appel- 
lee gave  the  appellant  possession  of  the  bonse 
and  lot  in  June,  1905,  and  she  took  posses- 
sion of  a  tenant  bouse  on  the  farm  that 
month;  the  main  bouse  being  occupied  by  a 
tenant  who  was  entitled  to  possession  until 
January  Ist  The  mortgage  was  dated  Au- 
gust 3,  1901,  and  was  payable  one  year  after 
date,  with  Interest  from  date,  payable  semi- 
annually, but  It  was  still  held  by  Mr.  Hur- 
lock, who  had  agreed  with  the  appellant  to 
accept  the  interest  annually.  It  contained 
the  usual  provision  in  case  of  default  in  pay- 
ment of  the  principal,  interest,  or  any  part 
thereof,  or  in  any  covenant  or  condition  in 
the  mortgage,  and  required  an  insurance  of 
$1,2(X)  to  be  kept  on  tbe.  li^provements  for 
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the  benefit  at  the  mortgagee.  At  the  time 
the  agreement  was  made,  and  when  the 
deeds  were  delivered,  Interest  was  unpaid  on 
the  mortgage  from  August  3,  1904,  and  on 
August  30,  1903,  the  Insurance  policy,  which 
bad  been  taken  out  for  three  years,  expired. 
The  foundatioTi  of  this  suit  is  that  the  appel- 
lee contends  that  the  appellant  falsely  and 
fraudulently  represented  to  her  that  all  ar- 
rears of  Interest  had  been  paid  to  the  date 
of  the  contract;  that  the  mortgage  debt  bore 
Interest  only  from  that  date,  and  that  no  in- 
terest would  be  demanded  or  required  to  be 
paid  by  her  until  after  wheat  harvest  in 
1906;  that  defendant  knew  the  representa- 
tions to  be  false,  and  made  them  with  the 
intent  to  Induce  her  to  enter  into  the  con- 
tract and  exchange  the  properties,  which  she 
did,  relying  upon  the  representations.  Short- 
ly after  the  year's  interest  became  due  (la 
August,  1906)  It  was  demanded  of  the  appel- 
lee, but  she  did  not  pay  it,  and  the  mortgagee 
assigned  the  mortgage  to  John  G.  TJrle  on  No- 
vember 15,  1906.  On  the  next  day,  which 
was  Thursday,  he  wrote  to  the  appellee  to 
tnake  some  arrangement  by  the  following 
Saturday.  That  not  being  done,  Mr.  Urle 
filed  a  bond  on  the  next  Monday  «nd  again 
notified  the  appellee  "that  her  farm  would 
be  advertised  unless  she  fixed  up  the  mort- 
gage." The  mortgage  provided  for  one-halt 
commissions  if  paid  after  the  bond  was  filed, 
and  $26  for  preparing  and  furnishing  the 
bond.  The  appellee  failed  to  arrange  for  the 
mortgage,  and  Mr.  Urie,  as  assignee,  adver- 
tised the  property,  and  sold  it  the  latter  part 
W  December,  1905,  to  the  appellant  for  $2,- 
450.  The  appellant  had  sold  the  property  hft 
had  received  from  the  appellee  for  $2,000  a 
few  days  after  the  transfer  to  him  in  May, 
1906.  He  denied  the  statement  about  the  in- 
terest, and  claimed  he  had  purchased  and 
paid  tor  the  crops  with  the  $250  in  part  to 
enable  her  to  pay  the  interest,  $130  of  which 
would  be  due  about  August  1,  1905.  He  also 
testified  that  after  he  had  purchased  the 
itarm  at  the  mortgagee's  sale  he  offered  it 
to  the  plaintiff  at  what  he  gave  for  it  and 
offered  to  let  half  of  the  purchase  money  re- 
main on  the  farm.  Whichever  version  was  In 
fact  true,  the  net  result  was  that  the  appel- 
lant had  sold  the  property  he  had  received 
from  the  appellee  for  $2,000  a  few  days  after 
the  transfer  to  him.  He  then  obtained  his 
farm  (which  he  valued  at  $4,000  hi  the  sale 
to  the  appellee)  tor  $2,450,  which  paid  off  the 
mortgage  given  by  him,  and  he  had  only  paid 
$250  In  cash  to  the  api)ellee.  His  total  loss 
could  not  exceed  the  $250,  plus  the  difference 
between  the  amount  of  the  mortgage  with 
interest  hereon,  and  such  taxes  as  were  then 
doe  on  the  farm,  and  the  $2,450.  The  appel- 
lee had  received  the  $250,  out  of  which  she 
had  to  pay  the  expenses  of  seeding  the  wheat 
in  the  fall  of  1905  (for  which  she  received  no' 
return)  and  such  other  expenses  as  she  in- 
curred, aad  never  did  get  possession  of  the 
entire  farm  which  she  had  purchased.    Mr. 


Urle,  the  appellant's  attorney,  who  drew  the 
agreement  but  made  no  reference  to  the  In- 
terest on  the  mortgage,  sold  the  property  un- 
der the  mortgage  within  six  weeks  of  the 
time  it  was  assigned  to  him,  and  will  receive 
the  difference  between  what  he  paid  for  the  . 
mortgage  ($2,154),  plus  expenses  of  sale,  and 
the  purchase  price  ($2,450).  Without  further 
comment  on  the  facts.  It  is  not  surprising 
'that  a  jury  rendered  a  verdict  for  a  substan- 
tial sum;  but,  whatever  we  may  think  of 
such  transactions,  it  is,  of  course,  our  duty 
to  determine  the  case  according  to  the  es- 
tablished principles  of  law  without  regard 
to  results.  If  not  within  the  protection  of 
those  principles.  Tlie  questions  before  us 
are  presented  by  a  demurrer  to  the  narr.  and 
exceptions  to  granting  the  plalntUTs  prayer 
and  rejecting  the  first  and  fourth  prayera 
offered  by  the  defendant. 

The  declaration  alleges  the  exchange  of 
the  properties,  the  false  and  fraudulent  rep- 
resentations as  to  the  Interest,  the  demand 
of  the  interest  from  the  plaintiff,  her  Inability 
to  pay  It,  and  the  sale  in  consequence  there- 
of at  a  sum  sufficient  to  pay  the  mortgage 
debt,  interest,  and  costs,  that  the  defendant 
made  such  false  and  fraudulent  representa- 
tions well  knowing  them  to  be  false  and  with 
intent  to  induce  the  plaintiff  thereby  to  enter 
into  said  written  contract  and  to  exchange 
said  properties,  and  that  the  plaintiff,  rely- 
ing upon  said  representations  of  the  defehd- 
ant,  entered  into  the  contract  and  did  ex- 
change the  properties.  It  also  alleges  that 
the  plaintiff  was  induced  to  believe  that  no 
interest  was  due  and  none  would  be  demand- 
ed on  the  mortgage  until  after  the  wheat  har- 
vest in  1906,  and  hence  she  made  no  provif 
slon  for  It,  and  could  not  pay  it  It  Con- 
cludes: "Aild  that,  by  reason  of  the  said 
false  and  fraudulent  representations  of  the 
defendant  the  plaintiff  was  deprived  Of  the 
ownership  and  possession  of  said  bouse  and 
lot  of  land,  and  that  tiie  plaintiff  suffered 
damage  thereby.  And  the  plaintiff  claims 
$4,000."  It  will  thus  be  seen  that  the  dam- 
ages claimed  in  the  narr.  are  not  for  the  loss 
of  the  farm,  but  for  the  loss  of  the  house  and 
lot,  while  the  fraud  alleged  was  In  reference 
to  the  farm.  If  the  allegations  in  the  narr. 
are  true,  the  plaintiff  was  not  deprived  of 
the  house  and  lot  by  the  alleged  fraud,  but 
she  was,  at  most,  only  deprived  of  the  equity 
in  the  farm.  It  may  be  that  the  house  and 
lot  were  worth  more  than  the  latter,  even  if 
there  was  only  due  the  principal  of  ttie  mort- 
gage, and  it  is  difficult  to  understand  upon 
what  principle,  under  the  allegations  made 
in  the  narr.,  she  could  have  been  entitled  to 
recover  for  the  loss  of  the  house  and  lot,  re- 
gardless of  the  question  whether  that  could 
und^  proper  allegations  be  the  measure  of 
damages,  which  we  will  refer  to  later.  "The 
declaration  or  complaint  must  allege  that 
plaintiff  sustained  damage  by  reason  of  the 
fraud,  and  should  show  that  the  relation  of 

cause  and  effect  exists  betwe  ^ 
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and  the  damage  alleged."  20  Cyc.  103,  and 
cases  cited  in  notes.  It  cannot  properly  be 
said  that  the  loss  of  the  house  and  lot  was 
caused  by  the  alleged  fraud  in  reference  to 
the  Interest  on  the  mortgage,  and  the  demur- 
rer ought  to  have  been  sustained. 

The  plaintiffs  first  prayer,  which  was 
granted,  is  defective  by  reaaon  of  its  failure 
to  instruct  the  jury  as  to  the  proper  measure 
of  damages.  After  reciting  a  number  of  facts 
which  the  plaintiff  alleged  in  the  narr.  and 
undertook  to  establish  by  proof,  It  concludes: 
"Then  the  plalntifT  is  entitled  to  recover  in 
this  action  such  damages  as  the  jury  may 
find  the  plaintiff  has  sustained,  as  the  direct 
consequence  of  such  false  r^resentatlons.  If, 
In  fact,  the  plaintiff  has  sustained  any  loss, 
provided  the  plaintiff  could  not  have  pre- 
vented said  loss  by  the  exercise  of  ordinary 
care  and  prudence."  There  Is  nothing  In  the 
case  to  have  authorized  the  jury  to  find  ex- 
emplary, or  punitive  damages.  "In  ordinary 
cases  the  recovery  of  exemplary,  punitive, 
or .  vindictive  damages  will  not  be  allowed 
in  an  action  of  deceit;  but  such  damages 
may  be  allowed  where  the  wrong  Involves 
some  violation  of  duty  springing  from  a  re- 
lation of  trust  or  confidence,  or  where  the 
fraud  is  gross,  or  the  case  presoits  other 
extraordinary  or  exceptional  circumstances 
clearly  indicating  malice  and  willfulness  and 
calling  for  an  extension  of  the  doctrine." 
20  Qyc.  142.  This  case  as  presented  does  not 
come  within  any  of  the  exceptions  named.  It 
is  not  alleged  or  attempted  to  be  provai 
that  the  defendant  made  the  false  representa- 
tions in  order  to  mislead  the  plaintiff,  and 
thereby  cause  a  default  In  the  entire  mort- 
gage in  order  that  he  might  purchase  the 
property  at  a  sacrifice,  or  anything  to  that 
effect.  If  such  facts  had  been  alleged  and 
proven,  a  different  question  might  have  aris- 
en, but  the  mortgage  was  overdue  for  several 
years  before  the  exchange  of  the  properties, 
and  the  piahitlff  did  not  claim  that  the  de- 
fendant misrepresented  that  fact  to  her.  So 
far  as  the  record  discloses,  there  were  no 
representations  exciting  as  to  the  interest, 
and,  even  If  the  defendant  and  the  mort- 
gagee had  some  understanding  about  the 
payment  of  the  interest.  It  Is  not  shown  that 
it  was  of  record  or  would  have  been  binding 
on  the  assignee. 

The  prayer  wholly  failed  to  Instruct  the 
juiy  as  to  the  tme  measure  of  damagea 
There  was  no  Umlt  to  those  the  Jury  oould 
assess,  under  the  prayer,  excepting  of  course 
the  amount  claimed  in  the  declaration.  This 
court  has  had  occasion  In  a  number  of  cases 
to  disapprove  of  such  instructions.  In  B.  & 
O.  It.  R.  Oo.  V.  Carr,  71  Md.  135,  17  AtL  1052, 
the  judgment  was  reversed  because  the  Jury 
was  Instructed  "that.  If  they  found  for  the 
plaintiff  for  the  refusal  to  pass  blm  through 
the  gate,  then  he  was  entitled  to  such  dam- 
ages as  they  might  find  would,  under  all  the 
circumstances,  compensate  him  for  such  re- 
fusal."   The  court  salds  "The  rule  by  which 


damages  are  to  be  estimated  is,  as  a  general 
principle,  a  question  of  law  to  be  decided  by 
the  court ;  that  is  to  say,  the  court  must  de- 
cide, and  Instruct  the  jury.  In  respect  to  what 
elements,  and  within  what  limits,  damages 
may  be  estimated  in  the  particular  action." 
In  Belt  R.  R.  Co.  v.  Sattler,  102  Md.  593,  62 
Atl.  1125,  64  Atl.  507,  the  same  principle  was 
announced  as  It  was  In  the  late  case  of  West. 
Union  Tel.  Co.  v.  Lehman  &  Bro.  (not  yet 
ofDcially  reported)  66  Atl.  2G6,  and  in  other 
cases  in  this  court  In  Webster  v.  Woolford, 
Si  Md.  329,  32  Atl.  319,  which  was  an  action 
of  deceit  alleged  to  have  been  practiced  by 
the  def«idant  in  respect  to  his  authority  to 
sell  certain  property,  this  court  said:  "The 
actlcMD,  it  Is  true,  Is  in  the  nature  of  an  ac- 
tion for  tort,  but  It  is  a  tort  founded  on  a 
breach  of  contract,  and,  there  being  no  ques- 
tion as  to  exemplary  damages,  the  rule  as  to 
the  measure  of  damages  Is  the  same  as  in 
cases  for  breach  of  contract  In  regard  to  the 
sale  of  property.  •  •  •  We  take  the  rule  to 
be  that,  when  two  parties  make  a  contract  for 
the  sale  of  property  which  one  of  the  parties 
has  broken,  the  other  party  may  recover  sndi 
damages  as  may  fairly  and  reasonably  be 
considered ;  L  e,  according  to  the  usual  course 
of  business,  to  flow  from  the  breach  Itself,  or 
such  as  may  reasonably  be  supposed  to  have 
been  in  the  contemplation  of  both  parties  at 
the  time  they. made  the  contract,  as  the  prob- 
able result  of  the  breach  of  it"  The  court 
then  quoted  at  some  length  flom  Hadley  ▼. 
Baxendale,  9  Bxch.  341.  There  is  nothing  ia 
the  evtdei '«  In  this  case  to  show  that  the  de- 
fendant ot  lid  have  had  In  contemplation,  as 
the  result  of  interest  being  due  before  the 
harvest  of  1006,  that  the  plaintiff  would  be 
unable  to  pay  it,  and  the  mortgagee  would 
assign  the  mortgage  to  some  one  who  woold 
demand  payment  of  the  principal  and  Inter- 
est and  thereby  cause  a  sacrifice  of  the 
property  or  loss  to  the  plahitlff.  There  was 
at  most  only  $93.33  more  interest  due  than 
the  plaintiff  knew  would  be  due,  and,  as  the 
record  shows  that  the  jury  rendered  a  verdict 
for  $1,400,  it  can  readily  be  seen  how  Injuri- 
ons  such  an  Indefinite  instruction  as  this  was 
may  be. 

It  Is  true  the  prayer  concluded  by  saying, 
"Provided  the  plaintiff  could  not  have  pre- 
vented said  loss  by  the  exercise  of  ordinary 
care  and  prudence" ;  but  the  established  facts 
were  that  although  notice  of  the  interest  be- 
ing due  was  given  by  the  mortgagee  on  or 
before  September  14,  1905,  and  the  mortgage 
was  not  assigned  until  November  IStb,  1905, 
neither  the  plaintiff  nor  her  husband  called 
upon  the  mortgagee  to  oideavor  to  arrange 
the  Interest  or  procure  an  extension  of  time, 
and,  what  Is  even  more  remarkable,  neither 
of  th«u  called  upon  the  defendant  to  pay  it 
or  even  inquired  of  him  whether  it  was  due 
until  Mr.  Urle  was  about  to  foreclose  the 
mortgage.  The  plaintiff's  husband  worked 
for  the  def^idant,  yet  he  never  mentioned 
to  him  the  Interest  or  the  fact  that  tbe^  |>ad 
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recslTed  notice  that  the  Interest  was  due. 
These  facts  were  proven  by  the  plaintiff's 
»wvt  witnesses  (mainly  by  her  and  her  bos- 
band),  and  it  cannot  be  ccMicelred  how  the 
Jury  could  have  disregarded  the  qoaliflcatlQn 
of  the  prayer  abore  quoted  tpiless  they  sop- 
posed  It  only  referred  to  her  care  and  pru- 
dence after  the  mortgage  had  been  asslxued, 
and  believed  she  was  then  unable  to  meet 
the  principal  and  Interest  demanded.  But, 
In  the  absence  of  some  reason  for  not  In- 
forming the  appellant  that  Interest  bad  bees 
demanded  of  her  during  the  two  months  the 
mortgagee  held  the  mortgage,  and  demand- 
ing it  of  him,  and  in  absence  of  all  efforts  to 
pay  the  interest  in  that  time,  she  should  not 
Jiave  been  permitted  to  recover  more  than 
the  interest  that  the  defendant  ought  to  have 
paid,  even  If  wbo  conld  have  otherwise  done 
so.  Under  tlie  facts  presented  by  the  rec- 
ord Blie  ought  to  have  been  limited  In  her 
recovery  to  the  $83.38 — that  being  the  inter- 
est on  the  mortgage  from  August  3,  10O4,  to 
the  date  of  the  transfer — as  tliere  was  nothr 
Ing  alleged  or  proven  to  Justify  the  recovery 
of  any  greater  sum.  The  prayers  granted 
tor  the  defendant  did  not  iMrotect  him  from 
the  inJurtouB  effects  of  this  prayer,  and  It 
should  not  have  been  granted. 

There  was  no  reversible  error  in  reject- 
ing the  defendant's  first  prayer.  The  de- 
fendant's fifth  In  McAleer  v.  Horsey,  S5  Md. 
438,  and  the  defendant's  sixth  In  Bobertr 
■on  V.  Pariu,  76  Md.  118,  24  Atl.  411,  went  as 
far  in  stating  Uie  legal  presumption  as  to 
fraud,  and  upon  whom  the  burden  Is  in  over- 
coming that  presumption,  as  is  ordinarily 
safe  In  this  class  of  cases.  As  was  said  in 
Lynn  v.  a  ft  O.  B.  B.  Oo.  00  Hd.  417,  4S 
Am.  Bep.  741:  "Courts  ought  not  to  give 
mere  legal  abstractions  as  Instructions  to 
Juries,  but  should  state  the  law  applicable 
to  the  pleadings  and  facts  of  each  case." 
This  prayer  not  only  embodies  the  substance 
of  the  one  granted  in  McAIeer  v.  Horsey 
and  Bob'ertBon  v.  Parks,  above  referred  to, 
but  H  concludes:  "And,  where  a  transac- 
tion which  is  challenged  admits  equally  of 
an  honest  or  dishonest  construction,  it  is 
the  duty  of  the  Jury  to  accept  and  adopt  the 
construction  in  favor  of  honesty  and  fair 
dealings."  The  plaintiff's  testimony  tended 
to  show  that  the  ai>pellant  did  make  the 
statement  in  reference  to  the  interest  on  the 
mortgage,  while  the  appellant  positively  de- 
nied that  he  did.  It  was  not  a  question  <^ 
construction  of  what  he  meant  by  what  he 
did  say,  but  simply  whether  be  did  say 
what  the  plaintiff  claims  he  said;  for. 
If  lie  did,  there  being  no  attempted  explana- 
tion of  its  meaning,  there  was  no  question 
as  to  whether  It  admitted  "of  an  honest  or 
dishonest  construction,"  and  hence  that  part 
of  the  prayer  did  not  apply  to  the  facts. 

The  theory  of  the  defendant's  fourth 
prayer,  as  we  understand  it,  was  correct,  but 
the   facts   were   not  stated   with   sufflcieut 


fullness  and  might  have  misled  the  Joiy  at 
to  her  right  to  recover  even  the  $93.83. 

It  follows  from  what  we  have  said  that 
the  Judgment  must  be  reversed  for  error  in 
not  sustaining  the  demurrer  to  the  declara- 
tion and  In  granting  the  plaintiff's  first 
prayer. 

Judgment  reversed  and  new  trial  award- 
ed, the  appellee  to  pay  the  coats. 


(106  Md.  147) 
HOME  OF  THE  AGED  OF  THE  METHO- 
DIST EPISCOPAL  CHURCH  v. 
BANTZ. 

(Court  of  Appeals  of  Maryland.    May  15,  1907.) 

1.  WlLXM  —  Pbobatk  —  RavocATioii  —  Jc- 

SIBDICTIOR. 

Where  a  will  altered  by  lines  drawn  through 
elanses  disposing  of  property  to  specified  l>ene- 
ficiaries  was  admitted  to  probate  without  con- 
test in  the  form  in  which  it  appeared  as  altered, 
one  who  had  an  interest  In  the  estate  of  the 
testator  on  the  probate  being  revoked  and  a 
new  one  granted  of  the  will  in  its  origiDal  con- 
dition was  entitled  to  file,  under  Code  Fab.  Qen. 
laws  1904,  art.  93,  ${  318,  341,  authorhslng  the 
filing  of  a  petition  praying  for  the  re-ezamlna- 
tion  of  the  probate  of  a  will  without  contest, 
etc.,  a  caveat  praying  for  the  revocation  of  the 
probate  and  for  the  granting  of  the  probate  of 
the  will  in  its  original  condition,  thougli  letters 
of  administration  liave  lieoi  iasaed  on  the  jier- 
sonal  estate. 

lEd.  Kote.— For  cases  In  point,  see  Cent.  Dig. 
vol.  49.  WUIs,  if  532,  550.  651,  616.] 

2.  Bams. 

One  entitled  to  property  passing  nnder.the 
residuary  clause  of  a  will  attored  by  Tines  drawn 
through  it.  If  admitted  to  probate  In  its  original 
eondition,  has  such  an  interest  In  the  estate  of 
the  testator  as  authorises  him  to  file  a  caveat 
for  the  revocation  of  the  probate  of  the  will  as 
altered  and  for  the  granting  of  a  prob&te  of 
the  win   In  its  original  condition. 

[Ed.  Note.— For  cases  in  point,  see  Otmt,  Dig. 
vol.  49.  Wills,  if  532.  650,  561,  61&] 

8.  SamB— RBVOCAnOK— IRIBNTION. 

Where  a  testator  drew  lines  through  dans- 
es  making  a  disposition  of  his  property,  such 
portions  of  the  will  were  not  revoked  nnless 
the  testator  intended  so  to  do. 

SEd.  Note.— For  cases  in  point,  see  CanblMs. 
49,  WiUs,  f  441.] 

4.  Sams— Issuu.  ^ 

Where  the  allegations  of  a  caveat  praying 
for  the  revocation  of  the  probate  of  a  will 
as  altered  by  lines  drawn  through  clauses  mak- 
ing dispositions  of  testator's  property  and  for 
the  granting  of  a  probate  of  the  will  in  its  orig- 
inal condition  present  for  determination  the  In- 
Suiry  whether  the  lines  were  put  on  the  will  by 
lie  testator,  and  whether  he  thereby  intended 
to  revoke  such  ixirtions  of  it,  and  whether  he 
posessed  at  the  time  testamentary  capacity,  the 
caveat  presented  questions  relating  to  the  mak- 
ing of  the  will  within  the  Jurisdiction  of  tfas 
orphans'  court,  having  exclusive  jarisdiction  of 
granting  or  refusing  the  probate  of  wills. 
B.  Samk. 

A  will  was  admitted  to  probate  as  altered 
by  lines  drawn  through  clauses  making  disposi- 
tion of  property  to  a  residuary  legatee.  The 
residnarv  legatee  appeared  and  answered  in  a 
suit  in  the  circuit  court  for  the  appointment  of 
a  new  trustee  and  the  administration  of  the 
trusts  of  the  will  under  the  supervision  of  that 
court.  The  trusts  of  the  will  related  to  tlie  life 
estate  of  testator's  widow,  and  the  portions  of 
the  will  creating  such  trosts  were  not  assalM 
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by  the  caveat  filed  by  the  residuary  legatee 
praying  for  the  revocation  of  the  probate  of  the 
will  and  for  the  granting  of  a  probate  of  the 
will  in  its  original  condition.  Held,  that  the  ap- 
pearance and  answer  of  the  residuary  legatee 
in  the  circuit  court  did  not  estop  it  from  prose- 
cuting the  caveat. 
6.  Saue — Judgment. 

Where  proceedings  on  a  caveat  for  the 
revocation  of  the  probate  of  the  will  as  altered 
and  for  the  granting  of  a  probate  of  the  will 
in  its  original  condition  resulted  in  a  revocation 
of  the  probate  and  the  granting  of  a  new  one, 
the  courts  should  protect  the  acts  of  the  admin- 
istrator done  in  due  course  under  the  letters 
of  administration  eta.  granted  on  the  Mi'M  aa 
originally  probated. 

Appeal  from  Orphans'  Court  of  Baltimore 
City. 

Caveat  by  the  Home  of  the  Aged  of  the 
Methodist  Episcopal  Church  against  SalUe 
C.  Bantz,  administratrix  c.  t.  a.  of  Theodore 
S.  Bantz,  deceased,  to  revoke  tbe  probate 
of  a  will  as  altered,  and  for  its  admission  to 
probate  as  originally  executed.  From  an 
order  dismissing  the  caveat,  plaintiff  ap- 
peals.   Reversed  and  remanded. 

Argned  before  BRISCOE,  BOYD,  PEARUIfl, 
SOHMUCKBB,  BUEKB,  and  ROGERS,  JJ. 

John  Philip  Hill,  for  appellant  Wm.  Pinlc- 
ney  Whyte,  for  appellee. 

SCHMUCKER,  J.  This  appeal  is  from  an 
order  of  the  orphans'  court  of  Baltimore  City 
dismissing  a  caveat  filed  by  the  appellant  to 
the  last  will  of  Theodore  8.  Bantz.  Tbe  will 
vras  admitted  to  probate  in  common  form 
without  contest  on  June  15,  1904,  and  the 
caveat  was  filed  on  September  21,  1906,  with- 
in the  three  years  allowed  by  section  33  of 
article  93  of  the  Code  of  1904  for  filing  ca- 
veats to  wills.  Upon  the  face  of  the  will,  as 
admitted  to  probate,  there  appear  lines  drawn 
through  and  across  certain  words,  but  in 
such  manner  as  not  to  obliterate  them  or 
riender  them  illegible.  The  caveat,  after  al- 
leging the  death  of  the  testator,  leaving  sur- 
viving him  a  widow,  bnt  no  children  or  de- 
scendants, states  who  constitute  his  heirs  at 
law  and  next  of  kin.  It  then  avers  the  pro- 
bate of  the  will  In  common  form  with  the 
lines  above  mentioned  appearing  upon  its 
face,  and  asserts  that  at  tbe  time  of  Its 
execution  on  September  22,  1892,  it  did  not 
contain  those  lines,  and  that  they  are  not 
part  of  the  will,  and  should  be  eliminated  in 
its  probate.  Tbe  caveat  further  avers  that 
the  will  at  tbe  time  of  Its  execution  was  plac- 
ed in  the  hands  of  Frederick  Leist,  Esq.,  who 
was  the  testator's  counsel  and  was  named  as 
one  of  the  executors  in  the  will,  and  that  he 
retained  custody  of  it  until  his  death  In  1901, 
when  it  came  into  the  possession  of  the  tes- 
tator for  the  first  time  after  its  execution. 
The  caveat  then  alleges  that,  although  the 
testator  was  in  the  full  possession  of  testa- 
mentary capacity  when  he  made  his  will  on 
September  22,  1892,  he  began  about  No- 
vember, 1898,  to  show  symptoms  of  Insanity, 
which  developed  to  such  an  extent  that  It  be- 
came necessary  on  November  23, 1902,  to  con- 


fine him  In  an  asylum,  and  tiiat  for  many 
years  before  his  confinement  in  the  asylum 
be  was  not  capable  of  making  or  revoking 
a  will,  and  that,  if  the  lines  drawn  through 
and  across  certain  words  of  the  will  were 
put  there  by  him  or  by  his  direction,  tli^ 
can  have  no  effect  as  a  revocation  of  any 
of  tbe  provisions  of  the  wilL  Tbe  prayer 
of  the  caveat  was  for  a  revocation  of  tiw 
order  admitting  the  will  to  probate  In  com- 
mon form  and  for  Its  admission  to  probate 
without  the  lines  already  referred  to  as  ap- 
pearing upon  Its  faca 

The  will  In  question,  omitting  its  formal 
opening  and  conclusion.  Is  as  follows :  "Aft- 
er the  payment  of  all  my  just  debts  and  fu- 
neral expenses  I  give,  devise  and  bequeath  all 
my  estate  and  property  real  and  personal 
wherever  the  same  may  be  unto  Joshua  T. 
Young  my  brother  Edward  Bantz  M.  D.  and 
Frederick  Leist  and  the  survivors  or  sar- 
vlvor  of  them  in  trust  and  confldeace  to  hold 
the  same  for  the  term  of  my  wife's  Sailie 
O.  Bantz  life,  and  after  paying  the  taxea  and 
necessary  expenses  thereon,  to  pay  her  ont 
of  the  net  income  of  my  estate  the  sum  of 
one  thousand  and  ninety-five  dollars  per  year 
during  her  natural  life  in  quartwiy  instal- 
ments of  two  hundred  and  seventy-three  dol- 
lars and  seventy-five  cents  each,  and  the 
ranalnder  of  the  income  to  be  Invested  by 
them  and  held  for  the  purpose  of  making 
good  any  deficiency  of  the  Income  to  my  wife 
Sailie  C.  Bantz'  so  that  she  will  receive  one 
thousand  and  ninety-five  dollars  for  evoy 
year  during  her  natural  life;  and  at  tbe 
death  of  my  wife  Sailie  C.  Bantz  said  trust 
shall  cease,  and  the  property  yo.  721  West 
IjesEington  street  and  Vo.  SOi  Myrtle  avenue 
shall  go  to  my  Jtrother  Edtcard  Bante  abso- 
lutely, five  thousand  dollars  shall  go  to 
Oharles  0.  Bowman  nephew  of  my  first  wife 
Cecelia.  Bantz,  and  four  thousand  dollars 
shall  go  to,  in  equal  shares  to  Thomas  Bow- 
man Smith  and  Cecelia  Bants  Smith  children 
of  Qeorge  P.  Smith  and  his  wife  Mary  C. 
Smith,,  and  the  rest  and  residue  and  remain- 
jSer  of  my  estate  shall  go  to  the  Home  for 
the  Aged  of  the  Methodist  Episcopal  Church, 
located  at  the  southwest  comer  of  Fulton 
avenue  and  Franklin  street  for  the  purpose 
of  a  domitory  to  he  known  as  Cecelia  Bantz 
domltory."  A  clause  follows  granting  to  the 
trustees  certain  powers  for  the  management 
of  the  estate,  after  which  the  will  proceeds  to 
say:  "I  constitute  and  appoint  Joshua  T. 
Young  Edxoard  Bante  and  Frederick  Leist 
to  be  the  executors  of  this  my  last  will  and 
testament  (my  brother  Edward  Bants  not  to 
receive  commissions  as  trustee  and  executor 
as  the  provision  made  for  him  la  to  be  In  lieu 
thereof)  hereby  revoking  all  other  wills  and 
codicils  by  me  heretofore  made."  The  words 
here  appearing  in  italics  are  the  ones  over 
which  tbe  lines  referred  to  were  drawn  hi 
the  will. 

All  of  the  persons  named  as  trustees  and 

executors  in  the  will  having  died  duTlnx  the 

uigiiizea  Dy  >^3V>\  '    ' 


j^5§^ 


Mft) 


HOME!  OF  THE  AQ£D  t.  BANTZ. 


703 


lifetime  of  the  testator,  letters  of  adminls- 
tratJ(m  eta.  upon  his  estate  were  granted 
to  his  widow,  Sallie  C  Bante,  the  present 
appellee,  by  the  orphans'  court  when  the  will 
was  .admitted  to  probate  in  common  form. 
The  administratrix  eta.  filed  an  answer 
to  the  caveat  setting  up  a  want  of  Jurisdic- 
tion in  the  orphans'  court  to  determine  the 
(questions  presented  by  It,  and  further  aver- 
ring that,  when  it  was  filed,  she  had  already 
completed  the  administration  of  the  personal 
estate  of  the  testator  in  the  orphans'  court 
and  passed  over  the  net  balance  thereof  to 
Hon.  Wm.  Pinkney  Whyte,  who  had  been 
jBPpointed  trustee,  in  lieu  of  those  named  in 
the  will  to  execute  the  trurts  thereof  tfy  the 
circuit  court  of  Baltimore  city  in  a  sofit  in- 
stituted for  that  purpose,  to  which  all  per- 
sons interested  In  the  estate,  including  the 
appellant,  were  made  parties,  and  that  the 
appellant  had  by  Its  answer  filed  in  that 
suit  neither  admitted  nor  denied  the  allega- 
tions of  the  bill,  but  submitted  its  rights  to 
the  determination  of  the  circuit  court  To 
tills  answer  the  appellant  demurred. 

The  orphans'  court,  after  hearing  the  case, 
filed  the  order  appealed  from  dismissing  the 
caveat,  "for  the  reason  that  at  the  time  of 
admitting  the  will  to  probate  the  court  did 
establish  the  text  of  the  will  as  it  appeared 
then,  and  as  to  the  determining  and  estab- 
lishing any  rights  that  might  arise  under 
said  will  It  is  beyond  the  court's  Jurisdic- 
tion." That  order  was  signed  by  two  of  the 
three  Judges  of  the  orphans'  court  The  oth- 
er Judge  filed  a  dissenting  opinion,  holding 
that  the  matters  alleged  In  the  caveat  re- 
lated to  the  factum  of  the  will,  and  were 
therefore  within  the  Jurisdiction  of  the  court, 
and  that  the  administratrix  should  be  re- 
quired to  answer  the  caveat  We  thlnlt  the 
orphans'  court  erred  In  passing  the  order  ap- 
jpealed  from.  The  will  having  been  admitted 
to  probate  without  contest  In  the  form  in 
which  it  then  appeared,  any  one  who  would 
have  an  interest  in  the  estate  if  that  probate 
>rere  revoked  and  a  new  one  granted  of  the 
will  In  Its  original  condition  was  entitled  to 
file  a  caveat  to  it  within  three  years  there- 
after, even  though  letters  of  administration 
had  been  issued  upon  the  personal  estate. 
Code  1904,  art  93,  8J  318,  341;  Levy  v. 
Levy,  28  Md.  25.  The  appellant  had  such  an 
interest  in  the  estate  as  to  authorize  It  to 
file  Its  caveat  for  it  will  be  entitled  to  all 
of  the  property  passing  under  the  residuary 
clause  of  the  will  if  it  be  admitted  to  pro- 
hate  in  its  original  form.  The  allegations  of 
the  caveat  present  for  determination  the  in- 
quiry whether  the  lines  referred  to  were  put 
upon  the  will  by  the  testator  or  under  his 
direction,  and,  if  so,  whether  he  thereby  In- 
tended to  revoke  the  portions  of  It  over  which 
they  were  drawn.  Even  the  cancellation  of 
the  signature  to  a  will  Is  an  equivocal  act 
and  does  not  amount  to  a  revocation  unless 
done  animo  revocandi.  Semmes  v.  Semmes, 
7  Bar.  &  X  388;  Rhodes  t.  Vinson,  9  OIll, 


169,  52  Am.  Dec.  685;  Colvin  T.  Warford,  20 
Hd.  383.  If  the  foregoing  inquiries  be  an- 
swered In  the  affirmative,  the  further  ques- 
tion of  the  testamentary  capacity  of  the  tes- 
tator at  the  time  the  lines  were  drawn  is 
raised  by  the  caveat  All  of  these  questions 
relate  to  the  factum  of  the  will — 1.  e.,  the 
making  of  the  Instrument — and  therefore  con- 
cern its  probate,  and  not  its  construction,  and 
fall  within  the  Jurisdiction  of  the  orphans' 
court  which,  under  our  testamentary  system, 
has  exclusive  jurisdiction  In  granting  or  re- 
fusing the  proba:te  of  wUla.    Johns  v.  Hodges, 

62  Md.  525. 

The  question  here  presented  la  whether  the 
lines  do  or  do  not  constitute  part  of  the  will; 
and  It  Is  entirely  distinct  from  that  of  the. 
force  and  efCect  of  erasures,  Interlineatious, 
or  alterations  confessedly  made  by  the  testa- 
tor appearing  In  a  will  whose  text  has  been 
established,  as  was  the  case  in  E3schbach  v. 
Collins,  61  Md.  478,  48  Am.  Rep.  123,  and 
Ramsay  v.  Welby,  63  Md.  584.  The  last- 
mentioned  case,  which  was  much  relied  upon 
by  the  appellee,  resembles  the  present  case 
In  some  respects,  but  upon  ck>8e  examination 
is  plainly  distinguishable  from  It  In  Ram- 
say's Case  the  interlineations  and  erasures, 
some  in  Ink  and  others  in  lead  pencil,  appear- 
ing upon  the  will,  which  had  been  admitted 
to  probate  in  common  form,  were  confessed- 
ly made  by  the  testatrix,  whose  testamentary 
capacity  at  the  time  of  making  them  was  not 
challenged.  No  caveat  was  filed  to  the  will 
in  that  case,  but  certain  parties  interested  . 
in  the  estate  filed  a  petition  In  the  orphans' 
court  averring  that  the  changes  in  the  will 
made  In  lead  pencil  were  not  to  be  consider- 
ed as  operative,  and  setting  forth  certain 
constructions  of  particular  provisions  of  the 
will  as  the  true  and  legal  ^ect  of  the  same, 
and  praying  that  the  true  text  of  the  will 
might  be  ascertained  and  declared,  and  the 
bequest  in  their  favor  secured  to  them.  The 
respondent  there  in  her  answer  set  up  the 
want  of  Jurisdiction  in  the  orphans'  court  to 
adjudicate  the  questions  raised  by  the  peti- 
tion. .  The  orphans'  court  adopted  the  re- 
spondent's view,  and  dismissed  the  petition, 
and  this  court  upon  an  appeal  affirmed  the 
order  of  dismissal.  This  court  affirmed  that 
case  solely  upon  the  ground  that  the  ques- 
tions there  raised  by  the  petition  did  not  re- 
late to  the  mere  factum  of  the  will,  or  wheth- 
er the  changes  In  it  had  been  Inserted  by 
the  testator,  but  related  to  the  legal  construc- 
tion of  its  provisions,  over  which  the  or- 
phans' court  clearly  had  no  Jurisdiction.  Our 
predecessors  in  that  case  said  (at  page  586  of 

63  Md.):  "In  the  probate  nothing  Is  to  be 
determined  but  what  relates  to  the  mere 
factum  of  the  will.  What  is  the  legal  effect 
of  its  provisions  is  not  Involved  In  that  pro- 
ceeding. TTndoubtedly  any  clause  or  portion 
of  the  paper  writing  propounded  as  a  will 
may  be  rejected  if  it  appears  it  was  not  In- 
serted by  the  testator,  or  that  he  had  re- 
voked It  or  that  it  was  not  embraced  by  the 
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execution.  Such  facts  go  to  the  actual  mak- 
ing of  the  Instrument;  but  all  that  is  em- 
tradled  in  the  paper  writing  executed  by  a 
testator  as  an  integral  x>aTt  of  his  Intended 
testamentary  disposition  is  to  be  accepted  by 
the  orphans'  court  as  entering  into  his  wllL 
The  validity  and  legal  construction  of  the 
provisions  are  matters  for  subsequent  de- 
termination by  the  appropriate  tribunals. 
What  was  In  fact  admitted  to  probate  as 
constituting  the  last  will  of  Susan  M.  Shield, 
as  set  out  in  the  order  of  probate,  and  aa 
declared  by  the  orphans'  court  when  dis- 
missing the  petition  was  the  paper  writing 
propounded,  as  made  and  left  by  her  as  her 
will,  with  all  the  additions,  alterations,  and 
erasures  appearing  therein  whether  made  in 
ink  or  pencil.  To  the  extent  any  of  these 
changes  were  involved  in  the  mere  question 
of  the  factum  of  the  will  they  were  open  to 
contest  by  the  parties  Interested,  and  might 
have  been  raised  by  appellants  in  plenary 
proceedings.  But  the  prayer  of  the  petition 
is  confined  to  no  such  simple  issue.  It  calls 
on  the  orphans'  court  to  declare  the  true  text 
of  the  will  not  in  the  sense  of  merely  recit- 
ing or  setting  out  what  words  are  actually  or 
legibly  apT)arent  and  unerased  In  the  will 
(that  the  court  had  already  in  ^ect  done), 
but  to  determine  the  operation  of  the  wHl  in 
a  legal  sense  as  derivable  from  construction; 
such  construction  embracing  the  etTect  to  be 
given  the  alterations,  additions,  and  erasures 
with  reference  to  the  original  text,  and  to  be 
given  to  the  fact  of  part  of  the  substituted  or 
added  writing  being  in  pencil  and  the  question 
of  how  far  such  changes  were  contingent  or 
absolute,  and  from  such  construction  to  as- 
certain and  declare  the  rights  and  Interests 
of  the  appellant  to  certain  bequests  as  opera- 
tive in  law.  It  is  well  settled  the  orphans' 
courts  are  clothed  with  no  such  jurisdiction. 
Questions  of  the  nature  described  can  only  be 
determined  in  the  courts  of  law  or  equity." 
It  is  obvious  from  what  was  there  said  that 
the  views  exiiressed  by  the  court  in  that  case 
are  in  entire  harmony  with  the  conclusion  at 
which  we  have  arrived  In  the  present  one. 
Nor  do  we  thinit  that  the  appearance  and 
answer  of  the  appellant  to  the  case  institut- 
ed In  the  circuit  court,  for  the  appointment 
of  a  new  trustee  and  the  administration  of 
the  trusts  of  the  will  under  the  supervision 
of  that  court,  estopped  it  from  filing  or  prose- 
cuting the  present  caveat.  The  trusts  of  the 
will  relate  only  to  the  life  estate  of  the  tes- 
tator's widow.  The  portions  of  the  will 
creating  the  equitable  life  estate  of  the  widow 
and  appointing  trustees  to  bold  and  manage 
the  estate  for  her  benefit  during  her  life  are 
not  assailed  by  the  caveat  which  asserts  tho 
validity  of  the  entire  instrument  when  re- 
stored to  Its  alleged  original  condition  with 
the  lines  referred  to  removed  from  its  face. 
The  orphans'  court,  instead  of  dismissing  tlie 
caveat,  should  have  required  the  appellee  to 
answer  it  and  allowed  the  case  to  proceed 
la  the  usual  nuuuier.    If  the  proceedings  up- 


on the  caveat  result  in  a  revocation  of  the 
former  probate  and  the  granting  of  a  new 
one,  she  will  be  protected  for  acts  done  in 
due  course  under  the  letters  of  administration 
eta.  heretofore  granted  to  her  upon  the 
will  as  admitted  to  probate  in  common  form. 

The  order  appealed  from  must  be  reversed, 
and  the  case  remanded  for  further  proceed- 
ings in  accordance  with  the  views  herein  ex- 
pressed. 

Order  reversed,  with  costs  to  be  paid  oat 
of  the  estate,  and  cause  remanded. 


(IM  Ud.  M) 
OOYNB  et  al.  v.  SUPRKMB  CONCLAVB  OW 
IMPBOVBD  OBDBB  OF  HEPTA- 

SOFHS   et   al. 
(Court  of  Appeals  of  Marylan<i.    May  15,  1907.) 

Tbusts— Obaz  Tbttbts— Vauditt. 

Where  a  member  of  a  mutual  l)enefit  asso- 
ciation has  a  new  certificate  issued  in  favor  of 
M.,  under  a  parol  agreement  that  the  latter  shall 
pay  the  proceeds  to  B.,  for  tiie  support  and 
maintenance  of  the  member's  minor  children,  a 
trust  was  created  in  favor  of  the  minor  children 
which  attached  to  the  proceeds  of  the  death  l>en- 
efit  certificate  when  paid  to  M. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  IM& 
vol.  47,  Trusts,  f$  15-24.] 

Appeal  from  Circuit  Court  No.  2  of  Balti- 
more City;  Pere  L.  Wlckes,  Judge. 

Suit  by  Richard  M.  Coyne  and  ottaers 
against  the  Supreme  Conclave  of  the  Im- 
proved Order  of  Heptasophs  and  otliecB. 
From  an  order  sustaining  a  demurrer  to  tiM 
bill  of  complaint  and  dismissing  the  bill,  com. 
pialnants  appeal.    Reversed  and  remanded. 

Argued  before  BOYD,  PEABGB,  BURKE, 
SCHMUCKEB,  and  ROGERS,  JJ. 

Emil  Budnltz  and  J.  Cooliman  Boyd,  for 
appellants.  W.  Browne  Hammond  (OUn 
Bryan,  on  the  brief),  for  appellees. 

BURKE,  J.  This  record  brings  up  for  re- 
view the  propriety  of  an  order  of  the  circuit 
court  No.  2  of  Baltimore  City,  by  which  a  de- 
murrer to  the  bill  of  complaint  in  tbis  case 
was  sustained,  and  the  bill  dismissed.  The 
facts  "are :  That  Edward  Coyne,  the  father- 
of  Richard  M.  Coyne,  Raymond  W.  Coyne, 
and  Robert  H.  Coyne,  infants,  was  a  member 
of  the  J.  F.  Wlessner  Conclave  No.  458  of 
the  Improved  Order  of  Heptasophs.  That, 
by  reason  of  tils  membership  in  that  con- 
clave, he  was  entitled  to  a  death  benefit  cer- 
tiflcata  in  the  Supreme  Conclave  of  the  Im- 
proved Order  of  Heptasophs,  which  certif- 
icate was  duly  Issued  to  and  accepted  by  him 
on  June  25,  1900.  That  the  certificate  was 
payable  to  Annie  M.  Coyne,  his  wife,  who 
was  designated  as  beneficiary,  and  by  which 
certificate  the  defendant,  the  Supreme  Con- 
clave of  the  Improved  Order  of  Heptasophs, 
promised  and  bound  Itself  to  pay  out  of  Its 
benefit  fund  to  Annie  M.  Coyne  the  sum  of 
$1,000  within  60  days  from  the  receipt  of  sat- 
isfactory proof  of  the  death  of  the  said  Ed- 
ward Coyne.  Annie  M.  Coyne  died  in  the 
lifetime  of  lier  husband,  and  be^  In  accord- 
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ance  with  the  constltntlon  and  by-lawa  of 
the  Sninreme  Oondave  of  the  Improyed  Order 
of  Heptasopha,  created  a  change  In  the  bene- 
llclary  under  the  certificate  by  anrrendering 
the  same,  and  having  a  new  certificate  lasned, 
in  which  the  defendant,  Margaret  Coyne,  was 
named  as  beneficiary.  Although  Margaret 
Coyne  was  designated  as  the  beneficiary  un- 
der the  new  certificate  without  any  qualifi- 
cation upon  the  face  thereof,  it  was  under- 
stood and  agreed  between  Edward  Coyne  and 
the  said  Margaret  Coyne  that  the  death  bene- 
fit of  11,000,  upon  its  receipt  by  the  said 
Margaret,  should  be  paid  to  Henrietta  Buck, 
for  the  support  and  maintenance  of  Richard 
M.  Coyne,  Raymond  W.  Coyne,  and  Robert 
H.  Coyne.  That  Margaret  Coyne  agreed  with 
and  promised  the  said  Edward  Coyne  that 
die  would  pay  the  proceeds  of  the  benefit  cer- 
tificate to  Henrietta  Buck  for  the  uses  and 
purposes  above  mentioned.  That  B}dward 
Coyne  at  first  desired  to  designate  the  said 
Henrietta  Buck  as  beneficiary  In  the  certif- 
icate, but  was  informed  that  under  the  con- 
stitution and  by-laws  of  the  Supreme  Con- 
dare  of  the  Improved  Order  of  Heptasophs 
he  was  not  permitted  to  do  so,  because  she 
ras  not  within  the  degree  of  relationship  re- 
quired by  Its  constitution  and  by-laws.  Ed- 
ward Coyne  departed  this  life  on  the  2d  of 
September,  1906,  and  satisfactory  proof  of 
his  death  has  been  transmitted  to  the  Su- 
preme Conclave  of  the  Improved  Order  of 
Heptasophs,  in  which  proof  of  death  the  in- 
fant children  of  said  Edward  Coyne,  whose 
names  have  been  mentioned,  were  designated 
as  claimants,  but  Margaret  Coyne,  notwith- 
standing the  agreement  between  herself  and 
Badward  Coyne,  hereinbefore  stated,  now 
claims  the  fund  in  her  own  right. 

If  these  facts  be  true,  it  cannot  be  doubt- 
ed that  the  proceeds  of  the  death  benefit  cer- 
tificate when  paid  to  Margaret  Coyne  should 
be  charged  with  a  trust  in  her  bands  in  fa- 
vor of  the  Infant  children  of  Edward  Coyne. 
The  facts  are  fully  su£ScIent  to  raise  a  valid 
trust,  which  a  court  of  equity  should  en- 
force. "No  precise  form  of  words  is  neces- 
sary to  create  a  trust,  but  the  Intention  must 
be  clear.  The  fact  that  a  trust  In  lands  is 
created  must  be  not  only  manifested  and 
proved  by  a  writing  properly  executed,  but 
it  must  also  be  manifested  and  proved  by 
soch  a  writing  what  the  trust  is.  The  dec- 
laration of  trust,  whether  written  or  oral, 
must  be  reasonably  certain  in  Its  material 
terms;  and  this  requisite  of  certainty  in- 
cludes the  subject-matter  or  property  em- 
braced within  the  trust,  the  beneficiaries  or 
persons  in  whose  behalf  it  Is  created,  the 
nature  and  quantity  of  Interest  which  they 
are  to  have,  and  the  manner  in  which  the 
trust  is  to  be  performed.  If  the  language  is 
so  vague,  general,  or  equivocal  that  any  of 
these  necessary  elements  of  the  trust  is  left 
in  real  uncertainty,  then  the  trust  must  fall. 
No  particular  technical  words  need  be  used. 
Even  the  words  'trust'  or  'trustee'  are  not 
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essential.  Any  other  words  which  unequivo- 
cally show  an  intuition  that  the  legal  estate 
was  vested  in  one  person,  but  to  be  held  in 
some  manner,  or  for  some  purpose  on  behalf 
of  another,  If  certain  as  to  all  other  requi- 
sites, are  sufficient."  2  Pom.  Eq.  Juris,  f 
lOOe.  This  court,  In.  the  Casualty  Ins.  Com- 
pany's Oase,  82  Md.  560,  34  Atl.  780,  said: 
"In  determining  whether  or  not  a  trust  has 
been  created,  courts  will  take  into  cQusidera- 
tlon  the  situation  and  relations  of  the  parties, 
the  character  of  the  property,  and  the  pur- 
pose which  the  setttor  had  In  view  in  mak- 
ing the  declatatloa  No  technical  terms  or 
expressions  are  needed.  It  is  sufficient  If  the 
language  used  shows  that  the  settlor  intend- 
ed to  create  a  trust,  and  clearly  points  out 
the  property,  the  beneficiary,  and  the  dis- 
position to  be  made  of  the  property."  'I'he 
allegations  of  the  bill,  which  we  have  in  sub- 
stance stated,  are  sufficiently  certain  and 
definite  as  to  the  subject-matter  of  the  trust, 
the  persons  to  enjoy  It,  and  the  manner  of  Its 
dispositions,  to  gratify  the  requlremmit  of 
law  as  to  the  creation  of  a  valid  trust  The 
subject  of  the  trust  being  personal  property, 
it  may  be  created  by  parol,  and  established 
by  parol  evidence.  The  authorities  appear 
to  be  uniform  in  holding  that  the  statute  of 
frauds  does  not  extend  to  trusts  of  personal 
property,  and  that  such  trusts  may  be  creat- 
ed and  proved  by  parol.  It  has  been  so  held 
by  this  court  In  a  number  of  cases,  among 
which  are  the  cases  of  Smith  v.  Darby,  5li 
Md.  277;  Reiff  v.  Horst,  52  Md.  268;  Snader 
V.  SllngluS,  95  Md.  366,  62  Atl.  510. 

There  is  also  a  class  of  trusts  which  arise 
ex  maleflclo,  and  equity,  in  order  to  reach 
the  possessor  of  what  in  conscience  belongs 
to  another,  turns  him  into  a  trustee.  "Thus, 
if  a  man  In  confidence  of  the  parol  promise  of 
another  to  perform  an  intended  act,  should 
omit  to  make  certain  provisions,  gifts,  or  ar- 
rangements, by  will,  or  otherwise,  such  a 
promise  would  be  specifically  enforced  In 
equity,  although  founded  on  a  parol  declara- 
tion creating  a  trust  contrary  to  the  statute 
of  frauds,  for  it  would  be  a  fraud  upon  all 
other  parties  to  permit  him  to  derive  a  bene- 
fit from  his  own  breach  of  duty  and  obllga- 
tioa"  Story,  Eq.  Juris.  (13th  Ed.)  S  7ti^. 
The  cases  of  Catland  v.  Hoyt,  78  Me.  355,  6 
Atl.  775,  and  HIrsb  et  al.  v.  Auer,  146  N. 
Y.  16,  40  N.  E.  397,  are  very  similar  In 
their  facts  to  the  case  at  bar.  In  the  former 
case,  David  B.  Catland  held  a  certificate  in 
the  United  Order  of  the  Oolden  Cross,  by 
the  terms  of  which  the  money  that  should  be- 
come due  upon  it  was  to  be  paid  to  the  de- 
fendant, who,  after  the  death  of  the  Insured, 
received  the  sum  of  $1,959.60.  The  plaiutitt. 
Catland's  executor,  claimed  and  offered  evi- 
dence tending  to  prove  an  oral  agreement  be- 
tween the  defendant  and  the  deceased,  by 
the  terms  of  which  the  defendant  promised 
that,  after  deducting  what  should  be  due 
from  the  deceased  to  him,  he  would  pay  the 
balance  to  the  heirs  of  the  deceased.  >^>|^ 
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defendant  objected  to  this  eTidence,  upon  the 
ground  that  It  tended  to  vary  the  terms  of 
the  written  agreement  between  the  deceased 
and  the  insurance  company,  and  further,  if 
admitted,  would  show  a  promise  by  the  de- 
fendant to  pay,  not  to  the  -  deceased,  but  to 
his  heirs,  and  that  such  a  promise  would 
not  support  an  action  by  the  executor.  The 
objections  were  overruled,  and  the  plaintiff 
obtained  a  verdict  In  disposing  of  these 
objections,  the  court  said:  "The  oral  evi- 
dence was  not  In  conflict  with  the  written 
contract  It  was  offered,  not  to  vary  or  con- 
trol the  contract  between  tbe 'deceased  and 
the  Insurance  company,  bnt  to  show  another 
and  an  independent  contract  between  the  de- 
ceased and  the  defendant  It  was  offered, 
not  to  show  that  the  defendant  was  not  to  re- 
ceive the  money,  but  to  show  what  he  was 
to  do  with  It  after  receiving  it"  In  the  lat- 
ter case,  John  Hlrsb,  at  the  time  of  his  death, 
held  a  death  benefit  certificate  in  the  Ancient 
Order  of  United  Workmen,  the  proceeds  of 
which  were  payable  at  his  death  to  bis  wife. 
Mrs.  Hlrsh  having  died  In  the  lifetime  of 
her  husband,  he  surrendered  the  certificate, 
and  received  a  new  one,  in  which  his  sister, 
Clara  Aner,  was  designated  as  the  benefi- 
ciary. Clara  Auer  collected  $2,000  from  the 
order  in  full  settlement  and  surrendered  the 
certificate.  At  the  time  the  second  certif- 
icate was  talcMi  out,  there  was  an  agreement 
between  John  Hlrsh  and  Clara  Aner,  tbe 
beneficiary,  that  when  she  received  the  money 
from  the  order  on  the  certificate  she  would 
expend  a  sum  of  money,  not  exceeding  $600, 
for  funeral  expenses  and  a  monument  and 
would  divide  $1,500  equally  between  his  chil- 
dren. In  dealing  with  this  state  of  facts,  the 
court  said:  "We  see  no  legal  objections  to 
the  agreement  made  by  the  Insured  and  the 
beneficiary  In  this  ease.  It  in  no  way  Inter- 
fered with  the  contract  rights  of  the  society 
issuing  tbe  insurance ;  nor  did  it  vary  tbe  cer- 
tificate in  any  manner.  The  Insurance  was 
paid  to  the  beneficiary  named,  and  the  agree- 
ment was  in  harmony  with  tbe  objects  of 
the  society.  The  original  certificate  was  pay- 
able to  the  wife  of  John  Hlrsh,  and  when  she 
died  John  Hlrsh  selected  his  sister  to  act 
as  beneficiary  and  disburse  the  money  In  tbe 
manner  Indicated  for  tbe  benefit  of  bis  In- 
fant children.  It  was  competent-  for  Clara 
Auer  to  agree  with  her  brother  to  receive 
the  proceeds  of  bis  life  Insurance,  subject  to 
such  trust  as  be  might  create.  The  fact  that 
the  Insured  could  have  at  any  time  changed 
the  beneficiary  named  in  his  certificate  has 
no  bearing  upon  the  question  as  now  pre- 
sented ;  but  he  did  not,  as  a  matter  of  fact 
exercise  that  right,  and  his  sister  collected 
the  Insurance  impressed  with  tbe  trust  creat- 
ed by  the  agreement,  which  the  trial  court 
lias  found  was  made  by  the  parties  in  in- 
terest" 

In  view  of  the  recent  decision  of  this  court 
In  the  case  of  Agnes  Dooley  Clark  v.  Edith 
B.  Callahan  and  husband,  101  Md.  — ,  iX 


Atl.  618,  wherein  the  precise  qoestlaa  pre- 
sented by  tbe  demurrer  in  this  case  was 
thoroughly  cossidored  and  settled  adversely 
to  the  contentions  of  tlie  appellees,  fnrtber 
discussion  of  this  case  is  unnecessary. 

For  the  reasons  stated,  tbe  order  ai^eal- 
ed  against  must  be  reversed. 

Order  reversed,  and  cause  remanded,  wltti 
costs  to  tbe  appellants  above  and  below. 

(US  Ud.  122) 

BBNNirrT  V.  BBNNB3TT. 

(Oontt  of  Appeals  of  Maryland.    May  17,  lflOT.> 

Wiixs— Contest— DisMTssAX. 

Where  a  caveat  alleging  uodne  Influence, 
etc.,  was  filed  in  proceedings  for  the  probate  of 
a  will  and  issues  were  framed  and  sent  to  the 
circuit  court,  and  after  various  delays,  covering 
a  period  of  nearly  three  years,  and  when  tlie 
issues  bad  been  specially  set  for  trial  on  a  par- 
ticular day,  the  attorney  for  the  caveator  filed 
in  the  clerk's  office  an  order  to  dismiss,  and 
before  the  will  could  be  a^in  presented  to  the 
orphans'  court  for  prol>ate  be  gave  notice  to 
that  court  of  his  intention  to  file  another  caveat 
and  admitted  to  the  caveatee's  attorney  that  be 
intended  to  ask  for  issues  on  the  new  caveat  to 
be  sent  to  a  court  of  law,  and  in  the  meantime 
the  creditors  of  tbe  testator  had  filed  a  bill  in 
equity  for  the  sale  of  his  real  estate  for  the 
payment  of  his  debts  and  receivers  had  been 
appointed  in  that  snit  who  were  in  charge  of 
the  property,  it  was  error  to  dismiss  the  iaaaea. 

Appeal  from  Court  of  Common  Pleas. 

Judicial  proceedings  on  the  probate  of  tbe 
will  of  Henry  G.  Bennett,  deceased,  in  which 
William  A.  Bennett  filed  a  caveat  and 
Nellie  K.  Bennett  as  caveator,  appeals  from 
an  order  of  tbe  circuit  court  dismissing  the 
case  after  tbe  framing  of  issues  In  the  or- 
phans' court.    Beversed  and  remanded. 

Argued  before  BRISCOE,  BCHMUCEEB. 
BOYD,  and  PBABCB,  JJ. 

Wm.  M.  Maloy  and  William  J.  O'Brien, 
Jr.,  for  appellant  B.  L^  Painter,  for  app^ 
lee. 

SCHMtrCKBB,  J.  It  appears  from  tbe 
record  in  this  case  that  Henry  C.  Bennett 
late  of  Baltimore  county,  died  on  December 
28.  190.3,  leaving  the  appellant  as  bis  widow, 
but  no  children.  One  week  thereafter  a 
paper  purporting  to  be  his  last  will,  and  on 
Its  face  duly  executed  and  attested  as  sucta, 
was  offered  for  probate  in  the  orphans'  court 
for  Baltimore  county.  On  the  same  day,  but 
before  the  offer  of  tbe  will  for  probate,  tlM 
appellee,  who  is  a  nephew  of  tbe  testator, 
filed  a  caveat  to  It  which  was  answered  by 
tbe  appellant  on  March  1,  1901.  On  peti- 
tion of  the  caveator  Issues  were  framed  and 
sent  for  trial  to  the  circuit  court  for  Balti- 
more county  on  March  1,  1905;  the  caveator 
being  designated  by  the  orphans'  court  as 
plaintiff.  The  proceedings  were  removed  to 
tbe  circuit  court  for  Howard  county  on 
August  1,  1905,  on  tbe  suggestion  of  the 
caveator  that  be  could  not  have  a  fair  trial 
In  Baltimore  county,  and  on  the  2d  of  Febru- 
ary, 1906,  they  were  removed  to  the  court 


Md.) 


BANNETT  ▼.  BSMNBTT. 


TOT 


9t  oommon  pleas  of  Baltimore  city  apoD  the 
■nggeetlon  of  the  caveatee  tliat  she  could 
not  bare  a  fair  trial  In  Howard  cotmty. 
On  January  23,  1907,  the  caveator's  attorney 
filed  In  the  office  of  the  clerk  of  the  court 
of  common  pleas  an  order  entitled  in  this 
case  to  "enter  the  above-entitled  case  dis- 
missed." On  the  same  day  the  caveator  fil- 
ed In  the  case  a  petition  and  mfotion  of  ne' 
redplatur  as  to  the  order  of  dismissal.  This 
petition  was  answered  by  the  caveator,  and 
upon  a  hearing  of  the  matter  the  court  pass- 
ed an  order  overruling  the  motion  and  dis- 
missing the  petition,  and  the  caveatee  up- 
pealed  from  the  order.  Before  the  passing 
of  the  order  appealed  from  the  caveator  gave 
notice  to  the  orplians'  court  of  Baltimore 
county  of  bis  Intention  to  file  another  caveat 
to  the  will. 

The  single  issue  raised  by  the  appeal  is 
whether  the  caveator  was  entitled  to  dis- 
miss the  caveat  at  the  stage  of  the  proceed- 
ings at  which  be  filed  the  order  for  that 
purpose,  without  the  consent  of  the  caveatee. 
The  precise  question  of  the  extent  of  a 
caveator's  right  to  dismiss  the  entire  pro- 
ceedings upon  a  caveat  filed  by  him  against 
the  objection  of  the  caveatee,  after  an  an- 
swer has  been  filed  to  the  caveat  and  is- 
sues sent  to  a  court  of  law  for  trial,  has  not 
we  believe  been  passed  upon  by  this  court. 
There  have  been,  however,  a  number  of 
cases  decided  by  us  sufliciently  similar  to  the 
one  at  bar  to  throw  much  light  upon  the 
principles  involved  In  Its  determination. 
The  right  of  the  plaintiff  as  a  general  rule 
In  an  action  at  law  to  dismiss  the  case  or 
suffer  a  nonsuit  at  any  time  before  verdict 
has  long  been  recognised,  but  In  suits  In 
equity  this  court.  In  the  case  of  RUey  v. 
First  Nat.  Bank,  81  Md.  26.  31  Atl.  585,  held 
after  careful  consideration  that  the  plaintiff 
had  no  Such  unrestricted  right  of  dismissal. 
It  was  said  in  that  case:  "After  a  bill  has 
been  filed  and  proceedings  had  under  it, 
when  counsel  have  appeared  and  costs  have 
been  Incurred,  It  would  be  an  unfair  ad- 
vantage to  allow  the  plalntifF's  attorney  the 
right  to  dismiss  his  client's  complaint  as 
to  parties,  either  plaintiff  or  defendant,  with- 
out the  previous  sanction  of  the  court."  In 
support  of  the  views  thus  expressed  the 
oonrt  cited,  Danlell's  Chy.  Pldg.  &  Prac. 
7»0,  Wlswell  V.  Starr,  60  Me.  384,  and  Cam- 
den &  Amboy  R.  B.  Co.  t.  Stewart,  19  N,  J. 
Bq.  69. 

In  Price  V.  Taylor,  21  Md.  856,  where  Is- 
snes  upon  a  caveat  to  a  will  were  dismissed 
upon  the  ex  parte  order  of  the  caveator,  filed 
in  the  court  of  law  where  they  had  gone  for 
trial,  the  court,  in  discussing  his  right  to 
discontinue  the  proceeding,  applied  to  the 
case  the  ordinary  rule  in  actions  at  law  that 
the  plaintiff  may  discontinue  the  suit  at  any- 
time by  a  written  order  to  the  clerk 'to  that 
effect  But  in  that  case  the  court  said,  In  Its 
opinion,  on  page  364  of  21  Md.:  "We  do  not 
Intend  to  say,  howevor,  that  parties  plaintiff 


would  always  have  the  right  to  dlsniin' Is- 
sues without  triaL  •  •  *  In  Levy  v.  Levy,  28 
Md.  21,  the  court,  relying  on  the  decision  In 
Price  V.  Taylor,  supra,  again  applied  to  is- 
sues under  a  caveat  to  a  wUl  the  rule  ap- 
plicable to  actions  at  law,  and  held  that 
a  caveator  might  dismiss  the  issues  upon 
the  caveat  by  an  order  to  that  effect  filed 
In  the  case.  It  Is  to  be  observed,'  however, 
that  neither  In  Price  v.  Taylor  faor  Levy  v. 
Levy  did  the  caveatee  object  to  or  attempt 
to  prevent  the  dismissal  of  tbo  Issues  or 
show  cause  why  it  ought  not  to' have' been 
permitted.  In  the  Berry  Will  Case,  93  Md. 
560,  49  Atl.  401,  we  hate  for  the  first  time 
an  attempt  by  a  caveator  to  dismiss  Issues, 
over  the  objection  of  the  caveatee,  In  the 
court  of  law  to  which  they  have  been  sent 
fot  trial.  The  lower  court  In  that  case  per- 
mitted the  dismissal,  and  this  court  upon 
appeal  reversed  the  action  of  the  lower 
court  It  is  true  that  Berry's  Case  differs 
from  the  one  at  bar,  in  that  there  the  ef- 
fort was  to  dismiss  only  certain  ones,  and 
not  all  of  the  issues,  and  that  the  effort  was 
made  during  the  trial  of  the  case  after  the 
Jury  had  been  sworn;  but  the  reasoning  there 
employed  by  the  court  applies  with  great 
force  to  the  situation  presented  by  the  rec- 
ord now  before  us.  We  said  in  Berry's  Case: 
"The  right  of  a  plaintiff  to  discontinue  a 
case  after  it  has  been  instituted  Is  not  ab- 
solute. Riley  V.  First  Nat  Bk.  Grafton.  81 
Md.  14,  31  Atl.  585.  'We  don't  intend,  how- 
ever,' observed  this  court  in  Price  v.  Taylor, 
21  Md.  365,  to  say  that  parties  plaintiff 
could  always  have  the  right  to  dismiss  issues 
without  trial.'  In  Pegg  v.  Waiford,  4  Md. 
385,  It  was  held  that  the  orphans'  court  had 
no  power  to  revoke  an  issue  which  had  been 
seut  to  the  superior  court  for  trial,  but  'that 
by  consent  of  the  parties  to  the  proceedings' 
the  Issues  may  'be  abandoned  in  the  court 
of  law  where  they  are  pending  for  trial,'  and 
others  may  be  framed  by  the  orphans'  court." 
After  observing  that  it  would  be  subversive 
of  sound  policy  in  the  administration  of  Jus- 
tice to  permit  the  caveatn-s  to  dismiss  a 
portion  of  the  issues  during  the  trial  of  the 
case,  as  was  there  attempted  to  be  done,  It 
is  further  said  In  the  opinion  in  Berry's 
Case:  "The  issues  having  t>een  made  up  by 
the  orphans'  court  and  having  been  sent  to 
a  court  of  law  for  trial,  neither  side  to  the 
contest  has  control  of  them,  and,  unless  they 
are  disposed  of  by  consent  or  are  all  dis- 
missed, they  must  be  tried  and  part  of  them 
cannot  be  withdrawn  by  either  contestant" 
All  that  we  decided  or  were  called  upon  to 
decide  in  that  case,  In  reference  to  the  power 
of  a  caveator  to  dismiss  issues  after  they 
had  been  sent  to  a  court  of  law,  was  that  he 
had  no  right  to  make  the  partial  dismissal  of 
them  which  he  there  attempted.  But  the 
conclusions  to  which  expression  was  given 
In  the  opinion,  that  the  right  of  a  plaintiff 
to  dismiss  Issues  without  trial  Is  not  ab- 
solute, and  that  after  issues  have  been  madsi^ 
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op  by  the  otpbans'  court  and  sent  to  a  court 
of  law  for  trial  neither  side  to  the  conteat 
haa  control  of  them,  embodr  propo8ltl<niB 
oenduciye  tp  the  orderly  and  efficient  ad- 
minlBtration  of  Joatlce  which  apply  with 
special  propriety  to  the  regulation  of  pro- 
ceedings founded  on  caveats  to  wills  under 
our  testamentary  system.  Although  issues 
fituned  on  caveats  are  triable  in  courts  of 
law,  their  trial  dlfTers  from  the  ordinary 
action  at  law  between  opposing  suitors,  in 
that  it  la  in  the  nature  of  a  proceeding  in 
rem,  and  each  side  bears  a  part  of  the  bur- 
den of  proof.  GecU  y.  CecU,  19  Md.  80,  SI 
Am.  Dea  026;  Levy  ▼.  Levy,  28  Md.  SI. 
Furthermore,  other  persons  than  the  parties 
to  tlie  proceeding,  such  as  creditors,  heirs 
at  law,  next  of  Idn,  legatees,  or  devisees,  may 
be  and  usually  are  directly  interested  in  the 
result  of  the  caveat  For  these  reasons  and 
because  a  sound  public  policy  requires  that 
the  settlement  of  the  estates  of  deceased 
persons  be  made  without  unreasonable  ex- 
pense or  delay,  we  are  of  opinion  that,  after 
issues  have  been  framed,  covering  all  of 
the  grounds  rdled  on  in  a  caveat  to  a  will 
and  sent  to  a  court  of  law  for  trial,  the 
caveator  should  not  be  permitted  to  dismiss 
them  for  the  purpose  of  filing  a  new  caveat 
without  'the  consent  of  the  caveatee. 
.  In  the  present  case  the  caveat,  alleging  on* 
doe  Intluence,  want  of  testamentary  capacity, 
and  other  grounds,  was  filed  on  January  4, 
1904,  and  issues  fully  covering  all  of  the  rea- 
sons alleged  In  the  caveat  for  refusing  pro- 
bate of  the  alleged  will  were  sent  by  the 
orphans'  court  to  a  court  of  law  on  March 
Ist  of  the  same  year.  After  various  delays 
covering  a  period  of  nearly  three  years,  and 
when  the  issues  had  been  specially  set  for 
trial  on  a  particular  day,  the  attorney  for 
The  caveator  filed  in  the  derlt's  oBice  toe 
order  to  dismiss,  and  at  once,  and  before 
the  will  could  be  again  presented  to  the  or- 
phans' court  for  probate,  he  gave  notice  to 
that  court  of  his  intention  to  file  another 
caveat,  and  admitted  to  the  caveatee's  at- 
torney that  be  intended  to  ask  for  issues 
on  the  new  caveat  to  be  sent  to  a  court  of 
law.  By  that  time  the  administration  of  the 
estate  bad  already  been  prevented  for  fully 
three  years  from  ttae  offer  ot  the  will  for 
probate.  It  appears  from  the  record  that 
In  the  meantime  the  creditors  of  the  testa- 
tot  had  filed  a  bill  in  equity  for  ttae  sale  of 
bis  real  estate  for  the  payment  of  his  del>ts, 
and  reeelvors  had  been  appointed  In  that 
suit  who  were  in  charge  of  tbe  property. 
In  these  circumstances,  as  tbe  caveator  had 
not  under  the  decisions  of  this  court  au  ab- 
solute right  to  dismiss  the  issues,  the  court 
below  should  have  granted  the  appellant's 
motion  ne  reclpiatur  and  stricken  out  the 
entry  of  dismissal  made  by  the  clerk  on 
the  caveator's  order,  and  required  the  case 
to  proceed  to  trial  in  due  course.  If  the 
appellee  were  accorded  the  right  to  dismiss 
at  will,  the  issues  mi  his  caveat  after  they 


had  been  in  the  court  at  law  for  Marly  two 
years'  and  at  the  same  moment  file  another 
caveat  he  might  by  a  caprieions  exercise  of 
that  right  indefinitely  postpone  the  adminis- 
tration of  the  estate  to  the  great  inoonveiilaDce 
and  injury  of  other  persons  IntetccMted  there- 
in who  would  be  without  remedy.  Such  per- 
80Qs>  not  being  parties  to  tbe  proceedings, 
would  not  be  entitled  to  costs  against  tbe 
appellee,  and  would  not  even  rscelve  that 
compensation  which,  though  often  meager  in 
fact,  has  in  a  legal  srase  been  held  to  be 
adequate  for  tbe  Ineoovenience  of  double 
litigation^ 

At  the  hearing  In  this  court  tbe  appellee 
insisted  that  under  the  sixteenth  rule  of  ttae 
court  of  common  pleas,  which  provides  that 
the  court  will  ;pot  hear  any  moftion  grounded 
On  facts  unless  the  facts  are  apparent  from 
tbe  record  or  verified  by  oath  or  agreed  upon 
by  the  parties,  the  appellant  was  not  entitled 
to  have  her  motion  ne  reclpiatur  considered. 
The  answer  to  that  objection  Is  twofold.  In 
the  first  place,  a  copy  of  tlie  rule  does  nor 
appear  In  the  record;  and.  In  the  second  place, 
in  passing  upon  the  motion  we  have  con- 
sidered only  tacts  appearing  from  tbe  rec- 
ord or  the  written  agreement  of  the  par- 
ties found  therein,  without  reference  to  tbe 
reasons  de  hors  the  record  set  forth  la  ttie 
motion. 

For  the  reasons  stated  In  this  opinion,  tbe 
order  appealed  from  must  be  reversed  and 
the  case  remanded  for  further  proceedings 
In  accordance  with  this  opinion. 

Order  reversed,  with  costs,  and  case  re- 
manded for  further  proceedings. 

(IM  Md.  Itt) 
LOVETT  V.  CAIyVERT  MORTGAGE  &  DE- 
POSIT CO.  OF  BALTIMORE  CITT. 

(Court  of  Appeals  of  liaiyland.    May  15,  1907.) 

1.  tIStJBT— BVIOBHOT — SUFFIOmroT. 

Evidence  held  to  show  ttiat  the  sum  sned 
for  was  uaarious  Interest  paid  upon  a  mortgage 
loan,  which  loan  had  not  been  renewed,  but 
wholly  paid,  and  that  a  release  thereof  had  been 
asked  for  and  received. 

[Ed,  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  *r,  Usury,  i  329.] 

2.  Sake— Time  to  Suk. 

Code  Pub.  Gen.  Laws  1904.  art  48,  i  3. 
provides  that  if  any  person  shall  exact  for  a 
loan  money  above  the  valne  of  $6  for  the  for- 
bearance of  1100  for  one  year,  he  shall  b^ 
deemed  guilty  of  usury.  Section  6  provides  thar 
nothing  in  the  precMing  sections  shall  be  so 
construed  as  to  make  usury  a  cause  of  action 
in  any  Case  where  the  bond,  etc.,  or  other  evi- 
dence of  indebtedness  has  been  redeemed  by  the- 
obligor,  except  tliat  of  a  renewal  in  whole  or. 
in  part  of  the  original  indebtedness.  WcM. 
that  where  a  mortgage  loan  had  been  folly  paid, 
and  a  release  given,  a  recovery  could  not  tnere- 
^ftpT  be  had  for  nsurioos  interest  paid  on  the 
loan. 

Appeal  from  Svperior  Court  of  Baltimore 
City ;  Alfred  S.  Niles,  Judge. 

Action  by  William  Lovett  against  the  Cal- 
vert Mortgage  &  Deposit  Company  of  Balti- 
more City  to  recover  usurious  interest  paid. 
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From  a  JndgmeDt  (or   defendant,  plaintiff 
appeals.    Affirmed. 

Argned  before  BOYD,  PEARCB,  BDRKB, 
SCHMUCEER,  and  ROGERS,  JJ. 

George  B.  Robinson  and  O.  Parber  Baker, 
for  appellant  ObartoB  W.  Field,  for  appel- 
lee. 

PBARCB,  J.  On  July  81,  1893.  the  plata- 
tlfF  below,  now  the  iippellant,  borrowed  from 
the  defendant,  the  appellee,  a  building  and 
loan  association,  $500  npon  five  shares  of  its 
stock  of  the  par  value  of  $100  each,  and  to 
secnre  said  loan  executed  to  tbe  association 
a  mortgage  upon  his  house  and  lot  on  Falls 
Road,  In  Baltimore  county,  in  which  mort- 
gage he  covenanted  to  pay  said  association, 
during  the  continuance  of  said  mortgage,  a 
premium  of  |2.60  on  the  first  business  day 
of  each  and  every  month,  being  50  cents 
premium  on  each  share;  also  $2.50  on  tbe 
flrst  biislneas  day  of  each  and  every  month 
as  interest  on  said  loan,  being  at  tbe  rate  of 
6  per  oetit.  per  annum ;  and  the  further  sum 
of  $2.50  on  the  flrst  business  day  of  each 
and  every  month  as  dues  on  said  five  shares 
of  stock — all  said  payments  to  be  continued 
until  said  stock  should  become  fully  matur- 
ed and  of  the  value  of  $100  per  share,  at 
which  time  It  was  provided  "said  mortgage 
shall  be  void."  Upon  the  execution  of  this 
mortgage  tbe  plaintiff  began  to  make  the  stip- 
ulated payments,  and  Continued  thereafter  to 
make  them  regularly  and  promptly  from  July 
81,  1895,  to  December  29,  1904,  when  he 
made  his  last  payment,  as  shown  by  his  pass 
book,  which  was  put  in  evidence.  The  rec- 
ord does  not  disclose  any  calculation  or  state- 
ment by  the  association  showing  that  the 
stock  was  fully  matured,  but  both  parties 
treated  the  payment  of  December  29,  1904, 
as  a  final  payment  maturing  the  stock,  and 
making  the  mortgage  void.  The  only  testi- 
mony given  In  the  case  was  that  of  the  plain- 
tiff himself,  and  of  a  Mr.  Robinson,  a  member 
of  the  bar,  who  was  called  merely  to  prove 
that  no  release  bad  been  recorded  upon  the 
land  records  for  Baltimore  county.  The 
plaintiff  testified  that  when  be  made  his  final 
payment  on  December  29,  1904,  the  manager 
was  not  at  tbe  ofiice,  and  that  he;  made  the 
payment  to  a  young  lady  in  chatge,  and  he 
admitted  that  be  bad  previously  asked  about 
a  release  of  his  mortgage,  and  tbat  at  that 
time  he  asked  her  for  it,  and  that  a  few 
days  after  that  his  wife  received  by  mail 
a  release  of  the  mortgage. 

At  the  timo  of  the  execution  of  this  mort- 
gage the  transaction  was  believed,  not  only 
by  the  parties  thereto,  but  was  everywhere 
believed,  to  be  valid  and  legal  in  every  re- 
spect and  to  be  free  from  any  taint  of  usury ; 
but  under  the  decisions  in  Wblte  v.  Williams, 
90  Md.  719,  43  Atl.  1001,  made  in  1900,  and 
Washington  Nat.  Building  &  Loan  Associa- 
tion V.  Andrews,  95  Md.  606,  53  Atl.  573, 
made  in  1802,  such  premiums  were  held  to 


render  the  mortgage  usurious.  Being  thos 
usurious,  it  must,  as  was  said  in  Baltimore 
Permanent  Building  &  Loan  Association  v. 
Taylor,  41  Md.  418,  "be  regarded  in  the  same 
light  as  If  it  were  a  mortgage  between  indi- 
viduals, and  apart  from  any  law  relating  to 
building  associations,"  and  it  is  therefore 
Immaterial  whether  the  stock  had  matured 
or  not ;  tbe  transaction  being  in  law  a  simple 
loan  to  be  repaid  with  legal  interest  It  ap- 
pears from  the  plaintiff's  pass  book  that  be 
has  paid  to  the  association  the  sum  of  $S47.t 
50;  whereas,  according  to  his  calculation  as 
stated  in  tbe  narr.,  oooaputing  interest  at  6 
per  cent,  on  $500,  with  monthly  rests,  and 
crediting  tbe  monthly  payment  of  $7.50  at 
each  rest,  his  regular  monthly  payments  ex- 
tlngulsbed  the  debt  on  July  28, 1902,  and  con- 
sequently the  29  subsequent  monthly  pay- 
ments of  $7.50  each  were  in  fact  payments  of 
usurious  interest  amounting  to  $217.50,  t9 
recover  which  he  brought  this  suit  on  June 
6,  1906.  The  narr.  contained  tbe  common 
counts,  and  a  special  seventh  count  setting 
forth  tbe  transaction  and  the  29  payments 
made  after  the  extinguishment  of  the  debt 
on  July  28,  1902.  The  defendant  filed  the 
general  issue  pleas  tmd  a  special  plea  to  tlie 
seventh  count  of  the  narr.,  alleging  that  the 
$217.50  sued  for  was  usurious  Interest  paid 
over  and  above  the  legal  rate  of  6  per  cent, 
per  annum  upon  the  k>an  of  $500  made  un- 
der the  mortgage,  and  that  "upon  tbe  pay- 
ment of  said  sum  tbe  plaintiff  paid  off,  re- 
deemed, and  settled  said  mortgage  and  tbe 
indebtedness  secured  thereby  In  cash,  and  that 
defendant  executed  and  delivered  to  the  plain- 
tiff a  release  of  said  mortgage  under  Its  cor- 
porate seal,  and  that  no  part  of  said  original 
indebtedness,  or  said  mortgage  debt,  was  re- 
newed In  whole  or  In  part  at  any  time  what- 
soever." The  plaintiff  replied  to  this  plea 
tbat  said  sum  of  $217.50  was  a  claim  for 
usurious  interest  and  an  alleged  premium 
paid  on  said  loan  of  $500  secured  by  said 
mortgage,  "but  that  the  plaintiff  only  paid 
defendant  on  account  of  said  mortgage  the 
sum  of  $282.50,  which  is  tbe  amount  of  dues 
paid,  and  is  the  only  amount  credited  by  de- 
fendant upon  tbe  mortgage,  and  therefore 
plaintiff  did  not  pay  off,  redeem,  and  settle 
said  mortgage,  nor  did  the  defendant  execute 
or  deliver  to  the  plaintiff  a  release  of  said 
mortgage  under  its  corporate  seal,  and  said 
mortgage  still  remains  unreleas^  on  tbe  rec- 
ords of  Baltimore  county,  but  admits  that  no 
part  of  said  mortgage  debt  was  renewed  in 
whole  or  in  part  at  any  time  whatsoever," 
and  upon  these  pleadings  the  issues  were 
Joined. 

Tbe  plaintiff  testified  that  after  going 
home  on  the  day  he  made  his  last  payment 
be  counted  up  bis  book,  and  found  that  by 
allowing  6  per  cent  Interest  he  bad  overpaid 
the  defendant  tbe  sum  of  $221.25,  and  on  tbe 
same  evening  wrote  and  mailed  the  defend- 
ant a  letter,  a  copy  of  which  was  admitted 
in  evidence,  notifying  it  of  his  claim,  and 
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requesting  it  to  send  a  check  for  $221.25  with- 
out delay ;  that  he  was  assisted  by  his  coun- 
sel, Mr.  Baker,  in  counting  up  his  book  that 
evening;  that  be  neT»  received  any  answer 
to  that  letter,  but  that  a  release  of  the  mort- 
gage was  sent  to  him  under  the  seal  of  the 
company,  and  after  he  got  the  release  he 
wrote  and  mailed  a  second  letter  to  defend- 
ant, dated  January  10,  1905,  a  copy  of  which 
was  admitted  in  evidence,  in  which  be  said 
the  release  of  mortgage  would  not  be  ac- 
cepted ni»dl  til*  matter  was  finally  settled; 
that  he  iiuu  ordered  the  release  sent  back, 
and  wouia  nave  nothing  to  do  with  it  until 
defendant  gave  back  what  It  honestly  owed 
him.  He  said  be  did  not  know  what  be- 
came of  the  release,  but  did  not  say  he  bad 
returned  it  He  admitted  tbat  he  was  trying 
to  recover  the  amount  he  had  paid  over  $500 
and  6  per  cent  interest  thereon,  and  that  he 
bad  waited  so  long  to  sue  because  he  bad 
broken  his  leg  In  May,  1905,  and  was  laid  up 
Tor  six  months,  but  could  not  say  why  he  did 
not  sue  before  be  broke  his  leg.  The  defend- 
ant oflTered  two  prayers,  as  follows:  "(1) 
Tbat  there  was  no  evidence  In  this  cause 
legally  sufficient  to  prove  any  indebtedness 
from  defendant  to  plalntlflf,  and  that  plaintiff 
was  not  entitled  to  recover.  (2)  That  un- 
der the  pleadings  and  evidence  In  this  case, 
the  sum  sued  for  by  the  plaintiff  Is  usurious 
Interest  In  excess  of  6  per  cent,  per  annum, 
paid  by  him  to  the  defendant  upon  a  mort- 
gage loan  of  $500  from  defendant  to  plain- 
tiff, which  said,  loan  has  not  been  renewed  In 
whole  or  in  part  but  wholly  paid  off  and  ex- 
tinguished, and  therefore  the  plaintiff  is  not 
entitled  to  recover."  The  court  granted  both 
these  prayers,  and  the  only  exception  is  to 
,that  ruling. 

These  Itistructions  are  founded  upon  sec- 
tion 6  of  article  49  of  the  Code  of  Public 
General  Laws  of  1904.  Section  3  of  that 
article  provides  that:  "If  any  person  shall 
exact,  directly  or  indirectly,  for  loan  of  any 
money,  goods  or  chattels  to  be  paid  In  money, 
above  the  value  of  six  dollars  for  the  for- 
bearance of  $100  for  one  year,  and  so  after 
that  rate  for  a  greater  or  lesser  sum  or  for 
a  longer  or  shorter  time,  he  shall  be  deemed 
guilty  of  usury."  Section  6  provides :  "Noth- 
ing in  the  preceding  sections  shall  be  so 
construed  as  to  make  usury  a  cause  of  acticm 
in  any  case  where  the  bond,  bill  obligatory, 
promissory  note,  bill  of  exchange,  or  other 
evidence  of  Indebtedness  has  been  redeemed 
or  settled  for  by  the  obligor  or  obligors  in 
money  or  other  valuable  consideration,  ex- 
cept that  of  a  renewal  in  whole  or  in  part 
of  the  original  Indebtedness."  Both  the  plead- 
ings and  the  plaintiff's  own  testimony  con- 
clusively show  that  every  fact  stated  in  the 
defendant's  second  prayer  Is  true,  for  there 
was  no  other  evidence  than  that  of  the 
plaintiff  himself,  except  the  proof  that  there 
was  no  release  of  the  mortgage  upon  the  rec- 
ord, and  if  the  defendant's  prayers  were  Im- 
properly granted  it  could  only  be  because  of 


the  absence  of  such  release.  But  the  pur- 
pose and  meaning  of  section  6  is  free  from 
any  possible  doubt  or  obscurity.  Prior  to 
its  enactment  by  chaptor  358,  p.  601,  of  Acts 
1876,  it  had  been  settled  by  the  cases  of 
Baugher  v.  Nelson,  9  Gill,  308,  62  Am.  Dec 
694,  and  Scott  v.  Leary,  34  Md.  389,  that  In 
usurious  transactions  the  parties  are  not  re- 
garded as  in  pari  delicto,  and  tliat  in  this 
state  a  borrower  could  recover  back,  in  an  ac- 
tion for  money  had  and  received,  usurious 
interest  which  be  liad  paid.  In  German 
Building  Association  v.  Newman,  50  Md.  62, 
in  speaking  of  section  6  of  article  49,  Judge 
Bartol  said :  "The  intent  of  the  act  of  1876 
was  to  change  the  law  in  this  respect  and  to 
take  away  such  right  of  action  in  cases  in 
wliich  the  transaction  has  been  closed  and 
finally  settled  by  the  parties,  and  the  debt 
lias  been  paid  and  satisfied."  In  that  case 
the  loan  was  on  mortgage,  the  principal  debt 
with  usurious  interest  had  been  paid  and 
satisfied,  and  the  plaintiff  had  applied  for 
and  had  received  a  release  of  his  mortgage, 
and  afterwards  sued  to  recover  the  usurious 
interest  The  only  Question  argued  or  con- 
sidered in  that  case  was  the  constltutionality 
of  the  act  of  1876,  and  the  court  below  held 
it  unconstitutional,  on  the  ground  that  the 
subject  of  the  act  was  not  described  in  its 
title.  This  court,  however,  held  the  title 
good  and  the  act  valid,  and  said:  "As  the 
settlement  took  place,  and  the  money  was 
paid  after  that  act  went  into  effect  its  pro- 
Visions  afford  a  complete  bar  to  tlie  suit  un- 
less for  some  reason  the  act  shonld  be  held 
to  be  void  and  inoperative." 

In  the  present  case  the  whole  contention  of 
the  defendant  In  the  language  of  Ids  coun- 
sel's brief,  is  that  "the  transaction  was  not 
closed  between  the  parties,  because  the  mMt- 
gage  still  remains  on  the  record  unreleased; 
there  having  been  no  sufficient  delivery  of  the 
release  and  no  proof  that  a  valid  release  was 
sent  to  the  appellant's  wife."  The  proof, 
however,  is  clear,  from  the  plaintiff  himself, 
that  he  asked  for  and  received  a  release, 
which  remained  in  his  possession,  though  not 
produced  at  the  trial,  and  the  presumption 
is  that  it  was  a  valid  release.  There  is  no 
evidence  that  be  ever  tendered  its  return. 
The  defendant  had  neither  the  right  nor  the 
power  to  record  it  and  the  plaintlfTs  failure 
or  refusal  to  recoril  it  cannot  affect  the  situa- 
tion. It  is  difficult  to  conceive  how  tlie 
transaction  could  have  been  more  effectually 
closed  and  finally  settled  by  the  parties  than 
by  the  execution  and  delivery  of  the  release 
of  the  mortgage  in  compliance  with  the  re- 
quest of  the  mortgagor. 

It  was  argued  by  the  appellee  that  "even 
If  no  release  had  ever  been  executed,  the 
law  would  be  the  same.  If  the  debt  were 
paid  in  full,  the  usurious  interest  can  never 
be  recovered  back,"  and  there  are  expressions 
in  some  of  the  cases  which  may,  perhaps,  ad- 
mit of  this  argument  In  Woods  v.  Matchett 
47  Md.  395,  where  It  was  held  that  a  party 
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may  except  to  the  conflrmatlon  of  an  award 
oo  the  ground  of  nsnry,  though  no  snch  de- 
fuse was  made  before  the  arbitrator,  the 
court  said,  "An  action  at  law  would  lie  prior 
to  the  act  of  1876  to  recover  excessive  inter- 
est actually^  paid,"  and  this  language  was 
repeated  In  New  York  Security  Co.  v.  Davis, 
96  Md.  87,  53  Atl.  669.  In  Border  State  Per- 
petual Building  Association  v.  Hllleary,  68 
Md.  62,  11  Atl.  SOS,  Judge  Robinson  said: 
"Acts  of  1876,  p.  601,  c.  858,  provides  that  no 
recovery  shall  be  had  of  usurious  Interest, 
after  the  debt  has  been  fully  paid" — ^where 
the  original  debt  had  not  been  fully  paid, 
though  the  mortgage  bad  been  released;  a 
part  of  that  debt  being  embraced  In  a  second 
mortgage,  and  a  bill  having  been  filed  for  an 
account  and  a  release  of  the  second  mort- 
gage. But  it  is  sufficient  for  this  case  to 
hold  that  the  transaction  was  closed  by  the 
release  of  the  mortgage,  and  we  intimate  no 
opinion  as  to  the  effect  of  payment  of  the 
mortgage  without  a  release. 

It  follows  from  what  we  have  said  that  the 
ruling  of  the  court  was  correct,  and  the 
Judgment  must  be  affirmed.  We  regret  that, 
in  addition  to  the  loss  of  usurious  interest 
paid,  the  costs  must  be  imposed  upon  the 
appellant,  who  can  only  be  relieved  by  the 
free  grace  of  the  appellee. 

Judgment  affirmed,  with  costs  to  the  ap- 
pellee above  and  below. 


008  HA.  UE) 

SAMS  et  al.  v.  FISHEB  et  al. 
(Conrt  of  Appeals  of  Maryland.    May  15,  1907.) 

1.  Taxation— Ci-AssincATioN  oi  Pbopebtt— 
Right. 

Acts  1888,  p.  127,  c.  98,  S  19,  provides  that 
from  and  after  1900  the  property,  real  and  per- 
sonal, located  in  the  Annex  to  the  city  of  Bal- 
timore shall  be  liable  to  taxation  in  the  same 
manner  and  form  as  similar  property  within  the 
prior  limits  of  the  city,  provided  that  after  the 
year  1900  the  present  Baltimore  rate  of  taxa- 
tion shall  not  be  increased  for  city  purposes  on 
any  landed  property  within  the  territory  until 
avenues,  streets,  or  alleys  shall  have  been  open- 
ed or  constructed  through  the  same,  nor  until 
there  shall  be  on  every  block  of  ground  so  to 
be  formed  at  least  six  dwellings  or  storehouses 
ready  for  occupation.  Beld  that,  when  projwrty 
within  the  Annex  reached  the  required  standard 
of  development,  the  appeal  tax  court  had  juris- 
diction after  the  year  1900  to  relist  and  classify 
such  property  so  that  It  should  pay  the  full  Bal- 
timore rate. 

2.  Samb— NoncK. 

Baltimore  City  Charter,  §  157  (Laws  1898, 
p.  332.  c.  123),  providing  that  the  appeal  tax 
conrt  may  summon  before  it  any  person  whose 
account  of  taxable  nroperty  may.  in  their  judg- 
ment, require  revision  and  correction,  and  ex- 
amine such  person  on  oath  touching  the  same, 
provides  for  a  sufficient  notice  to  the  owners  of 
property  located  In  the  Annex  to  such  city  of 
the  purpose  of  the  appeal  tax  court  to  reclassify 
such  property  so  that  it  would  pay  the  full  city 
rate  as  authorized  by  Acts  18S8,  p.  127,  c.  98, 
S19. 

Appeal  from  Circuit  Court  of  Baltimore 
City;  Henry  Stockbrldge,  Judge. 


Suit  by  James  M.  Fisher  and  others 
against  Conway  W.  Sams  and  others.  From 
a  decree  in  favor  of  complainants,  defend- 
ants appeal.  Reversed.  Complaint  dis- 
missed. 

Argued  before  BRISOOH,  BOYD,  BURKE, 
PBABCB,  SOHMUCKER,  and  ROGERS,  JJ. 

Albert  a  Ritchie  and  Edgar  Allan  Poe,  for 
appellants.  John  F.  Williams  and  M.  R. 
Walter,   for   appellees 

BRISCOE,  J.  This  Is  an  appeal  from  a 
decree  of  the  circuit  conrt  of  Baltimore  city 
overruling  a  demurrer  to  the  plaintiffs'  bill 
of  complaint,  and  directing  an  injunction  to 
issue  as  prayed  in  the  bill. 

It  appears  from  the  bill  that  the  plaintiffs 
are  owners  of  real  estate  situate  in  that  part 
of  Baltimore  city  known  as  the  "Annex,"  and 
under  the  terms  and  provisions  of  Act  1888. 
p.  113,  c.  98,  as  amended  by  Acts  1902,  p. 
199,  c.  130,  taxes  had  heretofore  been  levied 
for  municipal  purposes  upon  the  property  at 
the  rate  of  60  cents  on  the  $100  of  the  as- 
sessed value,  including  the  year  1906.  The 
bill  charges  that  the  60-cent  rate  continued 
down  to  and  Including  the  year  1906,  but 
that  the  appeal  tax  court  of  Baltimore  city, 
after  notice  given,  was  about  to  list  or 
classify  the  property  for  purposes  of  taxa- 
tion at  the  full  city  rate  for  1907,  which 
rate  Is  $1.97%  on  the  $100  of  its  assessed 
value.  It  then  charges  that  the  appeal  tax 
court  has  no  power  or  authority  to  classify 
the  property  other  or  differently  than  the 
same  is  now  classified  on  the  tax  rolls  of  the 
city,  and  that  any  attempt  to  reclassify  the 
real  estate  or  to  change  It  from  the  tax  lists 
on  which  the  same  is  now  listed  for  purposes 
of  municipal  taxation  or  to  put  it  on  any 
other  or  different  tax  list  so  that  the  same 
may  be  subject  to  a  higher  or  greater  rate 
of  taxation  Is  ultra  vires,  illegal,  and  void. 
The  prayer  of  the  bill  Is  that  the  defendants 
be  restrained  by  injunction,  first,  from  list- 
ing or  classifying  the  property  for  munici- 
pal taxation  at  a  higner  rate  than  the  60- 
cent  rate;  and,  secondly,  that  any  attempt 
to  so  classify  or  list  the  property  for  pur- 
poses of  taxation  or  any  classification  hereto- 
fore made  be  declared  ultra  vires,  Illegal, 
and  void,  and  that  the  appeal  tax  court  be 
directed  to  remove^  erase,  and  strike  the 
same  from  the  list  or  tax  rolls  of  the  city  of 
Baltimore.  A  demurrer  was  Interposed  to 
the  bill,  which  upon  hearing  was  overruled; 
the  court  below  holding  that  the  order  and 
classification  by  the  appeal  tax  court  of  the 
property  In  question  at  the  full  city  rate  of 
taxation  for  the  year  1907  was  ultra  vires, 
Illegal,  and  void,  and  decreed  that  an  in- 
junction issue  as  prayed  by  the  bill.  From 
this  decree  an  appeal  has  been  taken. 

The  question  here  presented  Is  an  im- 
portant one,  both  to  tne  city  of  Baltimore 
and  to  the  taxpayers  owning  property  situate 
in   that  part   of  Baltimore   dty,   formerly 
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Baltimore  coonty,  wUcb  was  annexed  to 
the  dty  under  Acts  1888,  p.  113,  c.  98.  The 
question  Immediately  before  ua  Is  this:  Has 
the  appeal  tax  court  of  Baltimore  dty  the 
power  and  authority  mider  the  provisions 
of  the  acts  of  1888  and  1902  to  take  property 
dtnate  In  the  Annex,  and  which  has  be- 
come subject  to  taxation  at  the  full  city 
rate,  out  of  the  list  of  the  60-cent  rate,  and 
to  list  or  classify  It  at  what  Is  called  the 
full  city  rate?  The  answer  to  this  question 
must  be  found  In  the  construction  to  be  plac- 
ed upon  section  19,  Acts  1888,  p.  127,  c.  98, 
as  amended  by  Acts  1902,  p.  199,  c.  130, 
and  apon  certain  sections  of  the  Baltimore 
dty  charter  conferring  powers  on  the  appeal 
tax  court  of  Baltimore  dty.  By  section  19 
of  the  act  of  1888  it  Is  provided.  In  part, 
Ihat  from  and  after  the  year  1900  the  prop- 
erty, real  and  personal,  in  the  Annex  shall 
be  liable  to  taxation  and  assessment  in  the 
same  manner  and  form  as  similar  property 
within  the  present  limits  of  the  city  may  be 
liable,  provided  that  after  the  year  1900  tiie 
present  Baltimore  county  rate  of  taxation 
shall  not  be  Increased  for  dty  purposes  on 
any  landed  property  within  the  territory, 
until  avenues,  streets,  or  alleys  shall  have 
been  opened  and  constructed  through  the 
same,  nor  until  there  shall  be  upon  every 
block  of  ground  so  to  be  formed  at  least  six 
dwellings  or  storehouses  ready  for  occupa~ 
tlon.  Acts  1902,  p.  199,  c.  130,  subseqnenUy 
passed,  declared  what  should  oe  considered 
'landed  property"  within  the  terms  of  sec- 
tion 19  of  the  act  of  1888.  In  this  case  the 
bill  does  not  allege  that  the  property  has 
not  reached  that  stage  of  development  which 
is  required  by  the  stdtnte  to  subject  it  to  the 
Tnli  city  rate  for  the  year  1907,  so  under 
the  pleadings,  and  for  the  purposes  of  this 
case.  It  must  be  assumed  that  the  condition 
of  the  property  In  controversy  is  such  as  to 
meet  the  requirements  of  the  act,  and  to 
subject  it  to  the  full  city  rate.  And  this 
brings  us  to  the  vital  question  In  the  case, 
and  that  is:  Has  the  appeal  tax  court  of 
Baltimore  city  the  power  to  list  or  classify 
such  property,  situate  In  the  Annex,  so  as  It 
will  be  subject  to  the  tax  rate  which  the 
li^slatnre  manifesUy  Intended  it  should  be? 
There  can  be  no  doubt,  it  seems  to  us, 
,  that  the  action  of  the  appeal  tax  court  in 
this  case  was  entirely  legal  and  within  their 
delegated  powers.  The  Legislature  has  de- 
fined the  dasB  of  Annex  property  which 
shall  be  liable  to  the  full  city  rate,  and,  when 
It  reaches  the  standard  of  development  re- 
quired by  the  statute,  It  becomes  the  duty 
of  the  appeal  tax  court  to  so  list,  classify,  or 
adjust  the  property  upon  the  taxbooks  In 
order  that  it  may  be  liable  to  the  iiroper  tax. 
In  other  words,  the  Legislature  has  said 
that  the  property  in  the  Annex  should  te 
exempt  from  the  payment  of  taxes  at  the 
full  city  rate  for  a  definite  period,  but  after 
the  year  1900,  and  when  it  has  attained  a 
certain  stage  of  development,  it  should  be 


taxed  at  the  f oU  city  rate.  When,  therefore, 
property  in  the  Annex  reaches  the  prescribed 
development,  it  falls  within  the  class  of  prop- 
erty the  Legislature  clearly'  meant  should 
pay  the  city  rate.  Tlie  statute  fixes  the 
standard  and  the  class  of  property,  and,  this 
being  so,  the  appeal  tax  court  has  the  un- 
doubted right  and  power,  under  the  broad 
powers  conferred  upon  it  by  the  city  charter, 
to  transfer,  list,  and  classify  the  property  on 
its  books  so  as  it  will  pay. the  correct  tax. 
Acts  1898,  pp.  244,  292,  328,  332,  333,  c.  123, 
§§  6,  40,  147,  157,  161.  The  right  and  power 
of  the  appeal  tax  court  to  list  and  dassify 
Annex  property  has  been  upheld  by  a  numbcar 
of  cases  decided  by  this  court 

In  Balto.  City  v.  Poole  &  Son,  97  Md.  67, 
54  Ati.  681,  this  court  said:  "When,  there- 
fore, the  appeal  tax  court  may  be  informed, 
or  have  reason  to  believe,  that  any  property 
within  the  territory  annexed  under  the  act 
of  1888  has  been  brought  within  those  condi- 
tions of  the  annexation  act  which  will  war- 
rant the  imposition  of  the  r^ular  city  rate 
of  taxation,  they  should  give  a  reasonable 
notice  to  the  owner  of  their  purpose  to  im- 
pose this  rate,  fixing  a  time  and  place  when 
be  can  be  heard  In  relation  to  the  matter. 
We  have  not  been  advised  of,  and  have  not 
discovered,  any  q>eclflc  provision  of  law, 
prescribing  how,  and  by  what  authority, 
property  in  the  annexed  territory,  which  has 
been  brought  within  the  conditions  of  the 
act  of  1888,  warranting  the  imposition  of 
the  city  rate  of  taxation,  is  to  be  put  into 
that  category  upon  the  books  of  the  api>cal 
tax  court,  but  it  would  seem,  in  the  absence 
of  such  si>eclfic  provision,  that  that  court 
should  have  power  to  make  such  classlflca- 
Uon.  The  correctness  of  such  classiflcntioa, 
however,  la  a  question  of  fact  dependent  up- 
on proof  as  to  the  opening  of  avenues, 
streets,  and  alleys  through  the  property,  and 
the  erection  of  the  prescribed  number  of 
houses  upon  a  block  as  provided  In  the  an- 
nexation act,  and.  If  no  tribunal  has  been 
provided  for  the  determination  of  that  ques- 
tion. It  follows  that  relief  against  such  er- 
roneous classification  can  be  had  only  througli 
the  restraining  power  of  a  court  of  equity; 
and  the  exercise  of  that  power  in  cases  in- 
volving the  question  of  the  rate  of  taxation 
under  the  annexation  act  was  sustained  In 
Sludail'B  Case,  93  Md.  526,  49  Ati.  645,  Goe- 
bel's  Case,  93  Md.  749,  49  Ati.  649,  and 
Kuenzel's  Case,  93  Md.  760,  49  Ati.  649. 
where  the  injunction  was  denied  only  be- 
cause the  amount  involved  was  not  suffi- 
cient to  give  a  court  of  equity  Jurisdiction." 
Poole's  Case  was  cited  and  approved  in  the 
later  case  of  Joesting  v.  Baltimore  City,  87 
Md.  697,  55  Ati.  456,  and  there  is  nothing  in 
that  decision  in  conflict  with  what  was  said 
Poole's  Case,  supra,  or  in  the  previous  cases 
on  this  subject 

To  sustain  the  appdlees'  contention  in  this 
case  would  practically  defeat  and  annul  the 
clearly  expressed  intention  of  the  L^islature 
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In  section  19  of  the  Act  of  1S8S,  because  It 
is  conceded  that,  if  the  appeal  tax  court  has 
not  the  power  to  list  and  classify  Annex  prop- 
erty for  taxation  when  it  measures  np  to  the 
deyelopment  required  by  the  act,  then  no 
tribonal  is  clothed  with  the  authority  so  to 
do.  It  would'  be  impossible  to  Impose  more 
than  the  60-cent  rate  upon  any  Annex  prop- 
erty, notwithstanding  the  fact  it  may  have 
reached  the  condition  which  renders  it  under 
the  statute  subject  to  the  full  city  rate. 

As  to  the  questi<»i  of  notice,  it  Is  only 
necessary  to  say  that  it  appears  to  have  been 
glren  in  this  case.  Section  167  of  the  Balti- 
more dty  charter  expressly  provides  tlftt 
the  appeal  tax  court  may  "summons  before 
them  any  person,  whose  account  of  taxable 
property  may.  In  their  Judgment  reauire  re- 
vision and  correction  and  examine  such  per- 
son on  oath  touching  the  same."  Laws  1896^ 
p.  S32,  c.  123.  While  the  provision  for  no- 
tice and  hearing  may  not  be  contained  in 
the  act  itself,  yet  a  hearing  is  amply  provid- 
ed by  the  section  of  the  charter  above  cited. 
Fowble  v.  Kemp,  92  Md.  690,  48  Atl.  379. 
We  therefore  hold  that  the  appeal  tax  court 
of  Baltimore  city  has  ample  authority  and 
power  to  list  and  dasslfy  Annex  property,  as 
subject  to  the  full  city  rate,  when  the  prop- 
erty reaches  that  condition  of  development 
provided  by  the  Acts  of  1838  and  1902,  and 
that  it  has  the  further  power  to  give  the 
necessary  notice  and  a  hearing  of  the  prop- 
erty holders  whose  property  Is  to'  be  afTected 
thereby.  As  tl»e  view  thus  taken  is  decisive 
of  the  case,  the  other  questions  presented  on 
the  record  need  not  be  considered  by  as. 

For  the  reasons  given,  the  decree  of  the 
circuit  court  of  Baltimore  city  will  be  re- 
versed, and  the  bill  of  complaint  dismissed. 

Decree  reversed;  bill  dismissed,  with  costs. 


(80  vt.  17B) 

Ex   parte    BOWERS. 

(Supreme   Court  of   Vermont,    General   Term. 

May   22,   1907.> 

DBT7NICABDS  —  PSOSECUnON  —  SSNTBlrCBS  — 
STATtJTKS   CJOWSTRTIED. 

So  much  of  V.  8.  520B.  5210,  requiring  Im- 
prisonmeot  in  the  house  of  correction  for  nonpay- 
ment of  flues,  as  required  imprisonment  in  the 
house  of  correction  In  cases  of  conviction  for  be- 
ine  fonnd  intoxicated,  is  repealed  by  Acts  1906,  p. 
210,  No,  200,  S  8,  provIdinK  that  ail  imprison- 
tnent  for  such  offense  shall  be  in  the  corrnty 
jail. 

In  the  matter  of  the  application  of  Henty 
A.  Bowers  for  habeos  corpus  to  be  discharg- 
ed from  Imprisonment.  Judgment  of  lawful 
ImprlBonment  and  complainant  remanded. 

Argued  bef6re  ROWBLL,  C.  J.,  and  TY- 
LEE,  MUNSON,  WATSON,  HASBLTON, 
POWERS,  and  MILES.  JJ. 

Harvey  &  Harvey  for  relator.  Clarke  0. 
Fitts,  Atty.  Oen.,  and  Benj,  Gates,  State's 
Atty.,  for  the  State. 

ROWELL,  C.  J.  The  complalDant  seeks 
by  habeas  corpus  to  be  diacharged  from  fui^ 


ther  serving  an  alternative  sentence  In  Wash- 
ington county  Jail,  taking  ^ect  at  the  ex- 
piration of  a  term  of  Imprisonment  therein, 
for  the  nonpayment  of  a  fine,  with  costs,  Im- 
posed on  a  second  convlctl(H>  for  being  found 
Intoxicated. 

He  relies  np(m  V.  S.  6208.  But  that  sec- 
tion applies  only  to  cases  in  which  a  fine 
Is  Imposed  and  no  other  sentence  is  passed, 
In  which  case,  if  the  fine  is  not  paid  in 
24  honrs,  it  requires  imprisonment  In  the 
bouse  of  correction.  But  that  section  and 
V.  S.  S210,  taken  together,  cover  the  case, 
If  those  sections  are  still  In  force  as  to  this 
class  of  cases.  Section  6210  provides  that 
when  a  person  over  a  certain  age  Is  convict- 
ed of  an  offense  punishable  by  fine  or  im- 
prisonment, or  both,  and  Is  sentenced  to 
both,  the  sentence  as-  to  the  fine  shall  be 
the  same  alternative  sentence  as  where  a 
fine  only  Is  imposed,  and  shall  take  effect 
at  the  expiration  of  the  term  of  ImprlEfon- 
ment  But  said  aectkHis  are  not  in  force  as 
to  this  class  of  cases,  for  section  8,  No.  200, 
p.  210,  Acta  of  1906,  provides  that  all  im- 
prisonments for  being  foiuid  intoxicated  shall 
be  in  the  county  Jail  of  the  county  In  which 
the  offense  Is  committed.  This  is  Inoonris- 
tent  with  said  sections,  and,  as  the  act  of 
1906  repeals  all  acts  and  parts  of  acta  lih 
consistent  therewith,  so  much  of  said  sections 
as  required  Imprisonment  In  the  house  of 
correction  in  this  class  of  cases  is  thereby 
repealed,  and  now  all  Imprisonments  for  be- 
ing found  Intoxicated  must  be,  as  the  stat- 
ute says,  in  the  county  Jail  of  the  county  la 
wbich  the  offense  was  committed. 

3%Is  Is  not  like  Sammon's  Case,  decided 
at  the  last  term,  and  found  in  60  AtL  877. 
There  the  complainant  was  in  the  cotraty 
Jail  for  assault  and  battery,  under  a  sentence 
of  imprisonment  and  an  alternative  sentence 
for  the  nonpayment  of  a  fine.  It  was  held 
that  section  8,  No.  200,  p.  210,  of  the  Acts 
of  1906,  as  far  as  It  relates  to  breadies  of 
the  peace,  has  reference  only  to  imprisonment 
by  direct  sentence,  and  not  to  Imprisonment 
by  an  alternative  sentence,  and  conaequently 
that  said  section  Is  not  in  conflict  with  the 
sections  of  the  Vermont  Statutes  -referred  to, 
and  that  they  are  not,  in  the  respects  there 
Involved,  repealed  by  said  act. 

Judgment  tlwt  the  complainant  is  lawfully 
Imprisoned,  and  that  he  be  remandad  to  the 
custody  whence  be  was  taken. 


(80  vt  144) 


COLLINS-  V.  FARLEY, 


(Supreme  Court  of  Vermont.    Chittenden.    May 
18,1007.) 

JuBTicES  OF  Tns  Pbacb— Defaulx  JnoasuNTs 

—Setting   Aside— Petition— Sufticienct. 

A  petition  to  tlie  county  court  to  set  aside 

a  default  judgment  rendered  by  a  justice  or  tlie 

peace,  in  an  action  by  F.  to  recover  what  ha 

paid  to  satisfy  a  judgment  recovered  against  blm 

by  a  tiiird  person,  for  attaciiing  and  selling  bis 

property,  on  an  execution  in  favor  of  petitioner 

against  another,   which  aHeges  .that 

uigitized  by  'V 
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"claims,  and  always  claimed,  that,  prior  to  the 
sale  of  said  property  by  said  F.,  he  expressly 
notified  said  F.  that  he  would  not  indemnify 
him  against  loss  by  reason  of  the  sale  of  said 
property,  but  that,  if  he  sold  it,  he  must  do  so 
at  nis  own  risk,"  suflSciently  alleges  that  the  peti- 
tioner gave  the  notice  to  F.,  and  therefore  the 
petition  verified  by  the  petitioner  is  suflScient 
as  an  affidavit  of  defense  on  the  merits. 

Exceptions  from  Chittenden  County  Court 
Petition  under  V.  S.  1667  et  seq.,  by  Albert 
C.  Collins  against  Joseph  W.  Farley,  to  set 
aside  a  default  Judgment  rendered  by  a  jus- 
tice of  the  v^ace.  There  was  a  Judgment  for 
petitioner,  and  petitionee  brings  ezceptiona. 
Affirmed. 

Argued  before  TYLER,  MUNSON,  WAT- 
SON, HASEI/rON,  POWERS,  and  MILES,  JJ. 

J.  J.  Enrlgbt  and  R.  B.  Braum,  for  peti- 
tioner. Cowles  &  Moulton  and  0.  S.  Palmer, 
for  petitionee. 

BOWEUi,  a  J.  This  Is  a  petition  to  the 
county  court  to  reverse  and  set  aside  the 
Judgment  of  a  Justice  rendered  upon  default 
against  the  petitioner,  as  he  was  unjustly 
deprived  of  his  day  In  court  by  fraud,  acci- 
dent, or  mistake,  and  to  hear  and  determine 
the  action  as  if  It  had  been  brought  to  said 
court  by  appeal.  Said  action  was  brought  by 
the  petitionee  to  recover  what  he  paid  to 
satisfy  a  Judgment  recovered  against  him  by 
one  Stiles  for  attaching  and  selling  his  prop- 
erty on  a  writ  aud  an  execution  in  favor  of 
the  petitioner  against  one  Murphy.  The  court 
found  the  mistake  relied  upon  on  trial,  and 
that  "the  petitioner  claimed  before  it  that 
he  had  a  good  and  aufflclent  defense  to  said 
action,  for  the  reason  that  he  expressly  noti- 
fied said  Farley  that  he  would  not  Indemnify 
him  against  loss  by  reason  of  the  sale  of 
said  property,  and  that  if  he  proceeded  to 
sell  It  he  must  do  so  at  his  own  risk."  There- 
upon the  prayer  of  the  petition  was  granted, 
and  Judgment  accordingly.  The  petitionee 
excepted  to  the  Judgment  generally,  and  also 
specially  upon  the  ground  that  there  was  no 
evidence  to  support  It  The  only  question  the 
petitionee  seeks  to  raise  Is  whether  the  court 
could  grant  the  petition  without  an  affidavit 
or  some  other  evidence,  of  a  good  defense 
upon  the  merits  of  the  original  action,  claim- 
ing that  that  was  necessary  In  order  to  bring 
the  case  within  the  purview  of  the  statute, 
as  It  undoubtedly  was,  as  Is  abundantly 
shown  by  the  cases  cited  In  the  petitionee's 
brief.  On  this  point  the  petitionee  seeks  to 
question  the  sufficiency  of  the  petition,  both 
as  a  pleading  and  as  an  affidavit  of  merits. 
The  petitioner  objects  that  the  exceptions  do 
not  reach  back  to  the  petition  In  either  re- 
spect. But  we  think  that  the  special  excep- 
tion does  readi  back  to  it  as  an  affidavit  of 
merits,  and  we  will  treat  It  as  reaching  back 
to  It  as  a  pleading,  without  deciding  whether 
it  does  or  not 

It  Is  manifest  that  the  case  must  stand 
upon  the  petition  alone  for  merits,  as  there 
was  no  other  evidence  before  the  court  tend- 


ing to  show  merits.  The  only  allegation  of 
merits  that  the  petition  contains  is,  that  "the 
petitioner  claims,  and  always  claimed,  that 
prior  to  the  sale  of  said  property  by  said 
Farley,  he  expressly  notified  said  Farley  that 
he  would  not  indemnify  him  against  loss  by 
reason  of  the  sale  of  said  property,  but  that 
if  he  sold  it  he  must  do  it  at  bis  own  risk." 
The  petitionee  says  that  this  is  not  an  alle- 
gation that  such  notice  was  given,  but  only 
an  allegation  of  a  claim  that  It  was  given, 
without  saying  that  It  was  given;  that  a 
mere  claim  that  it  was  given  is  not  enough; 
and  that  the  fact  claimed  cannot  be  consid- 
ered, because,  not  being  alleged.  It  la  not 
sworn  to.  But  in  sessions  proceedings,  the 
strict  mles  of  the  common  law  for  the  con- 
struction of  pleadings  are  not  applied;  but 
>n  the  contrary,  the  pleadings  are  construed 
liberally,  with  a  view  to  substantial  Justice, 
and  to  getting  at  the  real  truth  of  the  case 
when  it  will  not  surprise  nor  harm  the  other 
party.  Under  this  rule,  if  a  pleading  is  cap- 
able of  two  meanings,  one  of  which  will  de- 
feat it  and  the  other  sustain  it  this  will  be 
taken,  and  not  that  Even  at  the  common 
law.  If  the  language  of  a  pleading  is  capable 
of  different  meanings.  It  Is  permissible  to 
construe  it  In  the  sense  in  which  the  pleader 
must  be  understood  to  have  used  It  suppos- 
ing him  to  have  intended  bis  pleading  to  be 
consistent  with  Itself.  Royce  v.  Maloney,  68 
Vt  437,  445,  6  Atl.  395.  Now,  one  meaning 
of  the  verb  "claim"  is,  to  assert;  to  main- 
tain ;  to  hold  or  maintain  as  a  fact  or  as  true. 
Giving  this  meaning  to  the  word  as  used  In 
the  petition,  as  we  should  under  the  rule 
stated,  the  allegation  means  that  the  petition- 
er asserts  as  a  fftct  and  maintains  as  true, 
that  he  gave  the  notice  therein  claimed.  This 
makes  the  petition  good  as  a  pleading  and  as 
an  affidavit  of  defense,  and  sufficient  to  bring 
the  case  within  the  purview  of  the  statute, 
and  to  sustain  the  Judgment  as  it  is  verified 
by  the  oath  of  the  petitioner,  who  has  per- 
sonal knowledge  of  the  fact  of  notice^ 
Judgment  affirmed. 


(1«2  Me.  W) 

SKOWHEGAN  WATER  CO.  T.  SKOWHBO- 
AN  VILLAGE  CORP. 

(Supreme  Judicial  Court  of  Maine.    December 
18,  1906.) 

1.  coktbacts— subbtartiai,    pkafobxahob— 

.  Equitable  Relief. 

By  the  strict  rules  of  the  common  law  to 
cases  where  services  have  been  rendered  or  ma- 
terials furnished  in  an  honest  endeavor  to  per- 
form a  contract  but  are  found  to  be  at  vari- 
ance with  the  requirements  of  its  express  terms, 
and  yet  in  some  degree  l>eneficial  to  the  party  to 
whom  the  services  have  lieen  rendered  or  for 
whom  the  materials  have  l>een  furnished,  fall 
performance  was  undoubtedly  required  as  a  ron- 
dition  precedent  to  the  right  of  recovery.  But 
in  most  jurisdictions  the  rigor  of  this  commoD- 
iaw  rule  has  l>een  relaxed,  even  in  courts  of  law, 
especially  in  building  contracts  and  other  like 
agreements,  where  the  defendant  is  practically 
forced  to  accept  the  result  of  the  work  i     ' 
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lief  is  granted  to  tiM  plaintiff  by  applying  the 
equitable  doctrine  of  substantial  performance. 

[E!d.  Note.— For  cases  in  point,  see  Cent.  Dig: 
vol.  11,  Contracts,  {{  1365-1368.] 

2.  Same. 

Although  a  plaintiff  cannot  recover  upon  a 
contract  from  which  be  has  departed,  yet  be  may 
recover  upon  the  common  counts  for  the  reason- 
able value  of  the  t)enefit  which  upon  the  whola 
the  defendant  has  derived  from  what  the  plain- 
tiff has  done.  If  a  plaintiff  endeavors  in  good 
faith  to  perform,  and  does  substantially  per- 
form, an  agreement,  be  is  entitled  to  recover  the 
fair  value  of  bis  services,  having  regard  to  and 
not  exceeding  the  contract  price  after  deducting 
the  damages  sustained  by  the  defendant  on  ac- 
count of  the  breach  of  the  stipulations  in  th« 
contract. 

FEd.  Note.— For.  cases  in  point,  Me  Cent.  Dig. 
vol.  11,  Contracts,  {  1306.] 

3.  Same— AcnoK    tob   Bseach— Bdbden    or 
Pboof. 

In  some  of  the  decided  cases,  reference  is 
made  to  the  "d^uction,"  "recoupment,"  or  "set- 
off" of  the  defendant's  damages  for  the  obvious 
purpose  of  indicating  a  convenient  process  or 
method  of  ascertaining  what  the  services  render- 
ed by  the  plaintiff  were  reasonably  worth,  and 
not  with  .the  intention  of  casting  upon  the  de- 
fendant the  burden  of  proving  the  value  of  a 
plaintiff's  services.  It  is  incumbent  upon  the 
plaintiff  in  such  cases  to  prove  the  value  of  the 
work  done  or  materials  furnished  by  him.  The 
question  of  recoupment,  properly  so  termed,  is 
not  involved.  But,  if  the  plaintiffs  breach  of 
contract  be  such  as  to  subject  the  defendant  to 
consequential  damage,  such  damage  may  be  the 
foundation  for  a  legitimate  claim  in  recoupment 
and  the  bnrden  of  proving  such  damage  would 
be  upon  the  defendant. 

4.  SauE— CONSTBUCTION— OERKBAL       RULEfr— 

Intent. 

Whether  a  given  stipulation  is  to  be  deemed 
a  condition  precedent,  a  condition  subsequent 
or  an  independent  agreement  is  purely  a  ques- 
tion of  intent.  And  the  intention  must  be  de- 
termined by  considering,  not  only  the  words  of 
the  particular  clause,  but  also  the  language  of 
the  whole  contract,  as  well  as  the  nature  of  the 
act  required  and  the  subject-matter  to  which  it 
relates. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  11,  Contracts,  i  1016.] 

5.  Watebs    and    Wateb    Cottkses  —  Pubuo 

WaTEB     SDPFLT  —  PEBFOBltANCK     OT     CON- 
TRACT. 

In  view  of  the  peculiarities  which  neces- 
sarily characterize  the  sale  and  delivery  of  wa- 
ter through  a  system  of  water  pipes  under  • 
contract  where  a  water  company  has  agreed  to 
famish  for  a  term  of  years,  through  its  hy- 
drants, to  a  municipal  corporation,  a  constant 
and  ample  supply  of  potable  water,  under  suflS- 
dent  pressure  for  the  extinguishment  of  iires, 
nnavoidable  accidents  excepted,  it  is  manifest 
that  the  mere  receipt  and  consumption  of  water 
under  such  contract  would  not  conclusively  show 
an  acceptance  of  the  service  as  a  performance 
of  the  contract.  Considerable  time  might  be  re- 
onired  to  determine  whether  or  not  an  imperfect 
service  was  caused  by  the  "unavoidable  acci- 
dents" excepted  in  the  contract,  and  under  such 
circumstances  a  due  regard  for  the  necessities  of 
the  people  wouid  render  a  discontinuance  of  the 
use  of  the  water  unreasonable  and  impracti- 
cable. 

6.  Damages— Measube— Breach  of  Contbact. 

In  the  case  at  bar  the  plaintiff  took  excep- 
tions to  certain  instructions  given  by  the  presid- 
ing justice  and  which  are  stated  in  the  opinion. 
Held,  that  these  instructions,  as  a  whole,  as  ap- 
plied to  the  facts  in  this  case,  were  substantially 
correct,  and  not  prejudicial  to  the  plaintiff. 
(Oflteial.) 


Exceptions  fnnn  Supreme  Judicial  Ooort, 
Somerset  County. 

Action  by  the  Skowbegan  Watw  Company 
against  the  Skowbegan  Village  Corporation. 
Heard  on  exceptions  by  the  plaintUC.  Over- 
ruled. 

Assumpsit  to  recover  $1,037JK),  being  the 
semiannual  installment  of  $1,000  alleged  to 
be  due  the  plaintiff,  under  paragraph  8,  and 
$37.50  for  six  months'  use  of  five  additional 
hydrants,  under  paragraph  6,  of  a  written 
contract  between  the  parties. 

Tried  at  the  March  term,  1906,  of  the  Su- 
preme Judicial  Court,  Somerset  county.  Ver- 
dict for  plaintiff  for  $519.64.  The  plaintiff 
requested  the  presiding  justice  to  give  a 
certain  instruction  to  the  jury,  which  request 
was  refused,  and  thereupon  the  plaintiff  took 
exceptions.  The  plaintiff  also  took  excep- 
tions to  certain  instructions  givoi  by  the 
presiding  justice. 

The  case  appears  in  the  opinion. 

Memorandum  :  One  of  the  justices  sitting 
at  the  term  of  the  law  court  at  which  this 
case  was  argued  did  not  sit  in  this  case,  being 
disqualified  under  the  statute  by  reason  of 
having  ruled  therein  at  nisi  prius. 

Argued  before  WHITBHOUSB,  POWERS, 
PEABODY,  and  SPEAR,  JJ. 

Gould  &  Lawrence,  for  plaintlft.  WaIt<Hi 
&  Walton,  for  defendant 

WHITEHOUSB,  J.  This  Is  an  action  of 
assumpsit  to  recover  $1,037.50,  being  the 
semiannual  Installmoit  of  $1,000  alleged  to 
be  due  the  plaintiff  under  paragraph  8,  and 
$37.50  for  six  months'  use  of  five  additional 
hydrants,  under  paragraph  5,  of  the  written 
contract  between   the  parties. 

The  declaration  In  the  writ  contains  two 
counts,  one  setting  out  the  contract  and  al- 
leging performance  on  the  part  of  the  plain- 
tiff and  a  breach  on  the  part  of  the  defend- 
ant, and  the  other  on  an  account  annexed 
specifying  the  two  items  of  $1,000  and  $37.50 
above  mentioned,  and  making  reference  to 
the  contract 

The  first  and  eighth  paragraphs  of  this 
contract  are  as  follows : 

"First.  The  said  company  hereby  agree  to 
maintain  within  the  limits  of  said  corpora/tion, 
and  for  the  use  of  said  corporation,  for  fire 
purposes,  seventy-five  hydrants,  as  now  locat- 
ed or  as  hereafter  relocated  by  said  corpora- 
tion, under  the  provisions  of  section  four  of 
this  indenture,  and  to  keep  and  maintain  said 
hydrants  In  good  repair  at  all  times  during 
said  term  of  twenty  years.  And  during  said 
temi  said  company  agrees  to  furnish  at  all 
times,  through  said  hydrants,  and  throu(^ 
all  additional  hydrants  which  may  hereafter 
be  put  in  under  the  provisions  of  section  five 
of  this  indenture,  a  constant  and  ample  sup- 
ply of  potable  water,  under  sufficient  pres- 
sure for  the  extinguishment  of  fires,  unavoid- 
able accidents  excepted." 

"Eighth.  And  in  consideration  of  the  above 
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promises  aod  agreein«itB  of  said  company, 
the  said  corporation  hereby  agrees  to  pay  to 
said  company,  for  the  use  of  the  water  for 
the  purposes  aforesaid,  and  In  the  manner 
and  on  the  condltimis  aforesaid,  the  sum  of 
two  thousand  dollars  ($2,000)  per  annum  for 
the  said  period  of  twenty  years,  said  sum  to 
be  paid  in  equal  semiannual  payments  as  fol- 
lows, viz.:  One  thousand  dollars  ($1,000)  on 
the  first  day  of  July,  and  one  thousand  dol- 
lars ($1,000)  on  the  first  day  of  January  of 
each  and  every  year  during  said  period  of 
twenty  years.  The  first  payment  under  this 
agreement  to  become  due  and  payable  on  the 
first  day  of  January,  A.  D.  1890,  and  the 
amount  then  due  to  be  estimated  pro  rata 
from  said  nineteenth  day  of  August,  A.  D. 
18S9,  to  said  first  day  of  January  1890,  and 
thereafter  as  above." 

The  plaintiff  Introduced  efvidence  tending 
to  show  a  compliance  on  its  part,  in  general, 
with  the  covenants  and  conditions  of  the  con- 
tract, proved  nonpayment  of  the  sums  sued 
for,  and  rested. 

The  defendant  Introduced  evidence  tending 
to  show  that  during  the  six  months  prior  to 
July  1,  1906,  the  water  furnished  by  the 
plaintiff  through  Its  pipes  and  hydrants  for 
the  use  of  the  defendant  was  not  under  suf- 
ficient pressure  for  the  extinguishment  of 
fires,  several  of  which  occurred  during  that 
period;  also  that  it  was  not  potable.  The 
plaintiff  in  rebuttal  offered  evidence  tending 
to  show  that  the  pressure  was  sufficient  at 
an.  times,  except  when  unavoidable  accident 
prevented,  and  that  the  water  was  potable. 

There  was  no  evidence  of  any  damage  to 
the  defendant  corporation  from  any  breach 
of  contract  on  the  part  of  the  plaintiff,  exc^t 
as  may  be  inferred  from  the  foregoing. 

It  was  insisted  by  the  plaintiff's  counsel 
at  the  trial  that  evidence  tending  to  show 
insufficiency  of  water  pressure  and  impurity 
of  the  water  was  Important  only  as  a  basis 
for  recouping  damages,  and  that  such  dam- 
ages only  could  be  recouped  as  might  have 
been  suffered  by  the  defendant  as  a  corpora- 
tion. 

The  defendant's  counsel,  qn  tbe  other  hand, 
claimed  that  it  was  not  limited  to  proof  of 
'damages  In  set-off,  but  that  it  was  incumbent 
upon  the  plaintiff  to  satisfy  the  Jury  that 
during  tbe  six  months  prior  to  July  1,  1905, 
it  had  furnished  the  defendant  a  constant 
and  ample  supply  of  potable  water  under  suffi- 
cient pressure  for  the  extinguishment  of 
fires ;  that,  unless  it  had  so  done.  It  could  re- 
'cover  only  snch  a  sum  as  the  service  was 
reasonably  worth  to  the  corporation. 

Among  other  requests  the  plaintiff  asked 
that  the  following  instmcttons  be  given  to 
the  Jury: 

"It  is  not  a  condition  precedent  to  recov- 
ery that  the  plaintiff  should  have  furnished 
a  constant  and  ample  supply  of  potable  water 
under  sufficient  pressure  for  the  extinguish- 
ment of  fires,  but  insufficiency  of  pressure 
can  be  talien  advantage  of  by  the  defendant 


for  tbe  purpose  of  recouping  In  damages."  - 
The  presiding  Judge  declined  to  give  this 
instruction,  iand  upon  this  branch  of  tbe  case 
instructed  th6  jury.  Inter  alia,  as  follows: 

"Has  the  plaintiff  performed  Its  contract 
In  this  particular  during  that  term?  If  It 
has,  and  if  it  has  supplied  potable  water, 
under  sufficient  pressure,  then  It  is  entitled 
to  its  contract  price.  If  it  has  not,  then  we 
come  to  another  and  very  Important  ques- 
tion. The  defendant  does  not  seek,  in  this 
case,  to  recover  damages  of  the  plaintiff. 
The  defendant  does  not  seek  to  have  its  dam- 
ages sustained  by  it  through  the  plalntlCa 
breach  of  contract  set  off,  or  recouped,  as  we 
sometimes  say,  against  the  plaintiff's  claim. 
If  It  did,  In  order  to  establish  any  defense 
at  all,  it  would  be  necessary  to  show  that 
the  defendant  corporation  itself  had  been 
damaged— had  property  injured — hy  reason 
of  the  loss  of  presBore.  The  losses  which 
Individuals  In  the  corporation — that  is,  the 
citizens,  individuals  la  the  town,  may  have 
snstalned — ^are  not  to  be  considered.  They 
are  not  parties  to  this  suit  This  is  merely 
a  suit  between  these  two  parties,  both  cor- 
porations, upon  this  contract;  and.  In  order 
to  have  any  damages  allowed  or  recouped,  it 
would  be  necessary  to  show  that  the  corpo- 
ration, as  a  corporation,  has  been  Injured  in 
its  property  by  tbe  want  of  pressure  which 
the  contract  called  for.  But  this  Is  not  the 
defendant's  position.  The  position  between 
these  two  parties  is  simply  this :  The  plain- 
tiff cniea  for  the  price  of  an  agreed  service, 
and  says  that  it  has  kept  its  agreement,  and 
famished  the  service  called  for.  The  defend- 
ant says  it.  has  not  furnished  the  service,  and 
therefore  is  not  entitled  to  tbe  pay.  Tbe 
question  of  damages  does  not  come  in  at  all. 
It  is  merely  a  question  whether  tbe  plaintiff 
has  so  far  performed  its  service  as  to  be  en- 
titled to  its  pay.  And,  if  it  bad  not  per- 
formed Its  service,  it  is  not  entitled  to  its 
pay,  at  least  in  full.    •    •    * 

"The  general  rule  is  that  where  a  man 
has  agreed  to  do  a  service  for  another,  to  a 
certain  extent,  or  In  a  particular  way,  and 
falls  to  do  that  service  to  the  extent  he 
agreed  to,  or  does  it  in  a  different  way,  the 
plaintiff  with  whom  he  contracts  may  do  one 
of  two  things.  He  may  refuse  to  accept  the 
service,  and  say  'Here,  this  isn't  what  I  or- 
dered, this  Isn't  what  I  agreed  to  pay  for, 
and  I  wont  take  It,'  or  he  may  take  it,  and 
say  'This  isn't  what  I  agreed  to  pay  for;' 
but  Impliedly,  by  taking  It,  he  agrees  to  pay 
what  the  service  is  worth.  So,  to  nae  an 
illustration  somewhat  like  that  used  by  coun- 
sel, supposing  a  carpenter  agrees  to  build 
your  house  upon  your  land,  or  to  repair  it, 
and  agrees  to  do  it  In  a  particular  way,  but 
he  doesn't  do  it  right — he  leaves  some  rooms 
unfinished  for  instance,  or  puts  in  different 
material,  cheaper  material  than  he  agreed  to 
put  in,  or  does  it  In  some  way  that  is  con- 
trary to  the  contract  The  house  is  upon 
your  land,  and  you  can't  very  well  tear  that 
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honse  down  or  refuse  to  accept  It.  Practi- 
cally the  man  Is  obliged  to  acc^t  it,  not  ab- 
Bolotely  obliged  to,  but  iiractlcaUy,  and  be 
may  take  it;  bat  he  may  say  *I  sball  not 
pay  you  tbe  foil  contract  price,  because  you 
liave  not  done  wbat  you  agreed  to  do.'  In 
such  ft  case  as  tliat,  if  be  takes  the  work  and 
accepts  and  uses  it.  not  accepts  It  as  on 
equivalent  of  tbe  contract,  but  acc^ts  It  as 
his  own  for  use,  the  parity  performing  tbe 
woi^  is  not  debarred  from  all  compensation 
l>ecause  he  has  failed  to  ke^  his  contract,  but 
he  can  only  recover  wbat  tbe  services  are 
reascmably  worth. 

"Now,  I  apply  that  same  rule  in  this  case. 
If  the  plaintiff  agreed  to  perform  tbe  agreed 
service,  either  as  to  quality,  of  water  or  as 
to  snfflclestey  of  pressure,  and  tbe  service  was 
accepted,  as  it  practically  ibad  to  be,  not  al>- 
solutely,  l>ecauBe  tbe  corporation  mlgbt  have 
twminated  tlie  contract  if  they  saw  fit — that 
is,  if  tb^  bad  a  reason  for  doing  it — but  if 
they  al  towed  it  to  go  on  and  the  water  stood 
liere  for  their  use,  so  they  could  use  it,  and 
did  use  it,  tbe  plaintiff  would  not  l>e  debarred 
entirely  from  recovering  merely  l>ecaa8e  tbe 
contract  tiad  not  been  fully  kept,  but  would 
be  aititied  to  recover  what  the  services  actu- 
ally rendered  were  reasonably  worth. 

"There  are  a  great  many  things,  especially 
in  a  public  service  like  a  water  service,  that 
eater  into  the  value  of  that  service.  It  is 
not  merely  the  number  of  bouses  tliat  may 
born,  or  may  not  bum.  That  isn't  it.  But 
here  is  a  village  wtiich  tlie  municipal  cor- 
poration has  a  right  to  protect,  and  was  try- 
ing to  protect  by  its  contract  On  tlie  oth- 
er band,  here  was  tlie  ctmpany  which  neces- 
sarily had  to  lay  out  large  sums  of  money  in 
order  to  t>e  able  to  fnmisb  tbe  service.  That 
was  Its  investntent  The  value  of  the  serv- 
ice to  the  purchaser,  of  course,  does  net  de- 
pend upon  the  cost  of  it — the  amount  of  the 
investment — ^however,  but  upon  tbe  situation, 
tbe  length  of  tbe  pipes,,  as  far  as  we  know 
anything  about  them,  the  size  of  the  vil- 
lage, so  far  as  we  know  anything  about  it 
All  have  some  bearing  as  showing  wbat  that 
service  which  was  actually  rendered  should 
have  been  wortb<  The  contract  was  for  |1,- 
037.60  for  every  six  montlis.  That  isn't  con- 
trolling. It  may  be  considered  by  you. 
Ttiere  may  bave  been  elements  of  profit  In 
the  contract  It  may  -have  l>een  advanta- 
geous to  the  plalntifr,  or  it  may  bave  been  ad- 
vantageous to  tbe  defendant  And  wliatever 
advantages  they  would  get  out  of  their  con- 
tract of  course,  they  are  entitled  to.  The 
plaintiff  here  is  entitled  not  to  its  contract 
price,  or  to  any  advantage  which  it  might 
have  by  its  contract  but  Is  entitled  to  the 
reasonable  worth  of  the  service  to  tbe  pur- 
chaser. 

"So  far  as  the  potajble  water  problem  is 
ooacemed,  as  t>earlng  upon  tbe  question,  the 
rule  applies  to  that  feature  also. 

"In  estimating  the  value  of  the  service  to 
the  corporation,  as  I  )iave  already  said,  you 


are  not  to  estimate  bow  much  less  value  the 
service  was  to  tlie  individual  watw  takers 
by  reason  of  the  water  not  being  drinkable, 
if  that  was  the  case.  You  are  simply  to  an- 
swer bow  much  less  the  service  was  worth  to 
the  corporation,  for  corporation  purposes, 
by  reason  of  any  impurity  in  the  water,  and 
not  l>ecau8e  it  was  not  worth  so  much  to  in- 
dividuals. It  Is  merely  and  purely  a  con- 
tract between  tlie  two  corporations,  and  I 
cannot  too  often,  perhaps,  or  too  emphatical- 
ly, say  that  the  loss  to  Individuals — the  em- 
barrassment to  individuals — ^is  not  to  tie 
weighed." 

Verdict  was  for  plaintiff  In  sum  of  |519.- 
64,  and  tbe  case  comes  to  this  court  on  ex- 
ceptions to  tbe  r^usal  of  the  presiding  Judge 
to  give  the  requested  Instruction  and  to  the 
Instructions  actually  given  to  the  Jury. 

It. is  contended  in  argument  In  behalf  of 
the  plaintiff  that  tbe  exo^lons  should  be 
sustained  for  the  following  reasons:  (1)  Be- 
cause the  contract  is  not  properly  apportlon- 
al^  and  p«formanoe  of  six  months'  serv- 
ice is  not  to  he  held  a  condition  precedent 
to  recovery  of  a  semiannual  installment;  (2) 
liecause,  If  tbe  first  contention  tie  overruled, 
the  condition  precedent  loses  Its  chentcter  as 
such  by  acc^tance  of  the  service  and  re- 
tention of  the  te&eflts;  (3)  tiecause  breacb  of 
«ie  portion  of  a  severable  contract  can  be 
taken  advantage  of  only  by  recouping  in 
damages;  (4)  because  the  rale  of  damages 
was  imcertain  and  JAoorrect 

It  is  the  opinion,  of  the  courts  bowever, 
that  upon  the  facts  disclosed  l>y  the  record 
in  this  case  these  ooiAeottons  in  iiebalC  of  the 
plaintiff  cannot  be  sustained.  The  rulings 
and  Instructkins  of  the  presiding  judge  in  re- 
gard to  the  plalntifra  ri^t  to  recover  in  case 
of  partial  performance  were  sufBdently  fa- 
vorable to  the  plaintiff  and  mbatantiaUy'  in 
accord  with  the  equitable  doctrine  that  has 
heretofore  prevailed  in  this  state  tot  anal- 
ogous cases.  The  decisions  in  otlier  statee 
undoubtedly  disclose  many  different  fbnas  of 
expressions.  If  not  a  varied  of  opiolons.  In 
relation  to  tlie  proper  rule  to  be  applied  li> 
adjusting  tbe  rights  of  parties  where  serv- 
ices bave  tieen  rendered  or  materials  furnlsb- 
ed  in  an  honest  endeavor  to  perform  «  con- 
tract but  are  found  to  be  at  variance  witb 
tbe  requirements  of  its  exiuress  terms,  and 
yet  In  some  degree  boieflciai  to  the  other 
party.  By  the  strict  rules  of  the  common 
law  In  each  a  case  full  performance  was  un- 
doubtedly required  as  a  condition 'precedent 
to  the  right  of  recovery,  but  In  most  Juris- 
dictions the  rigor  of  this  common-law  rule 
has  been  relaxed,  even  in  courts  of  law,  es^ 
pecially  In  building  contracts  and  other  like 
agreements,  where  the  defendant  is  practical- 
ly forced  to  accept  the  result  of  the  work 
and  relief  Is  granted  to  tbe  ploiatiff  by  ap- 
plying tbe  equitable  doctrine  of  substantial 
performance. 

Thus  in  the  early  case  in  this  state  of  Nor- 

riB  V.  School  District  12  Me,. , 
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Dee.  182,  the  court  says  "It  may  now  be 
Gonslderied  as  the  settled  law  that  that  where 
one  party  has  entered  Into  a  special  contract 
to  ■  perform  work  for  another  and  furnish 
materials,  and  the  work  Is  done  and  the  ma- 
terials furnished,  but  not  in  the  manner  stip- 
ulated In  the  contract,  yet,  if  the  work  and 
materials  are  of  any  value  and  benefit  to  the 
other  party,  he  Is  answerable  to  the  amount 
whereby  he  is  benefited" — citing  Hayward  v. 
Leonard,  7  Pick.  181,  19  Am.  Dec.  268. 

In  accordance  with  this  view,  the  rule  In 
this  class  of  cases  was  subsec|uently  stated 
by  Mr.  Greenleaf  as  follows: 

"Here,  ttiough,  the  plaintiff  cannot  recover 
upon  the  contract  from  which  be  has  depart- 
ed, yet  he  may  recover  upon  the  common 
counts  for  the  reasonable  value  of  the  benefit 
which  upon  the  whole  the  defendant  has  de- 
rived from  what  he  has  done."  2  Green.  Ev. 
!  108.  "If  he  endeavored  in  good  faith  to 
perf()rm,  and  did  substantially  perfonh  the 
agreement,  he  was  entitled  to  recover  for 
his  services  the  contract  price  after  deduct- 
ing so  much  as  they  were  worth  less,  on  ac- 
connt  of  such  imperfect  performance  of  the 
contract"  Hattin  v.  Chase,  88  Me.  237,  33 
Atl.  989,  and.  cases  cited.  "He  is  entitled  to 
reeover  the  fair  value  of  his  services,  bavli^ 
r^ard  to  and  not  exceeding  the  contract 
price  after  deducting  the  damages  sustained 
by  the  defendant  on  account  of  the  breach  of 
the  stipulations  in  the  contract"  Blood  ▼. 
Wilson,  141  Mass.  2S,  6  N.  E.  362;  Powell  T. 
Howard,  109  Mass.:  192;.  Veasie  v.  Bangor, 
51  Maine.  509. 

In.  some  of  these  and  other  similar  cases 
reference  is  made  to  the  -"deduction,"  "re- 
("oupment," .  or  "set-oft"  of' the  defendant's 
damages  for  the  obvious  purpose  of  Indicat- 
ing a  convenient  process  or  method  of  ascer- 
taining what  the  services  rendered  by  the 
plaintiff  were  reasonably  worth,  :  and  not 
with  the  intention  of  cteting  upon  the  de- 
fendant the  burden  of  proving  the  value  of 
the  plalntlfTs  services.  It  is  Incumbent  up- 
on the  plaintiff  In  such  cases  .to  prove  the 
value  of  the  work  done  or  materials  fumiah- 
ed  ■  by  him.  The  question  'of  recoupment, 
properly  so  termed,  Is  not  Involved.  But,  If 
the  'pkilntlfr's  breach  of  the  contract  be  such 
as  to  subject  the  defendant  to  consequoitlal 
damage,  that  may  be  the  foundation  for  a 
legitimate  daiin  in  recoupment,  with  respect 
to  which  the  burden  of  iHx>of  would  be  upon 
the  defendant  Glllis  v.  Cobe,  177  Mass.  584, 
59  N.  B.  455. 

But  in  the  case  at  bar  the  plaintiff  con- 
tends that  the  contract  Is  not  properly  ap- 
portlonable,  and'  that  performance  of  six 
months'  service  should  not  be  held  a  condi- 
tion precedent  to  recovery  of  the  semiannual 
installment  of  $1,000,  which  the  defendant 
agreed  to  pay  for  the  service  specified. 

Whether  a  given  stipulation  Is  to  be  deem- 
ed a  condition  precedent,  a  condition  subse- 
quent, or  an  independent  agreement  Is  purely 
a   question   of   intent    "And   the   intention 


must  be  determined  by  considering,  not  only 
the  words  of  the  partlcolar  clause,  but  also 
the  language  of  the  whole  contract,  as  weU 
as  the  nature  of  the  act  required  and  the 
subject-matter  to  which  It  relates."  Bocks- 
port  ft  B.  R.  R.  Co.  T.  Brewer,  67  Meu  29K, 
and  cases  cited. 

When  the  contract  In  question  is  examined 
In  the  light  of  these  practical  considerations. 
It  cannot  be  doubted  that  the  stipulation  for 
the  supply  of  potable  water  and  the  hydrant 
service  specified  in  paragraph  1  of  the  con- 
tract was  intended  and  understood  by  the 
parties  as  a  condition  precedent,  and  that  it 
was  to  be  strictly  performed  each  six  months 
before  the  defendant  could  be  held  liable  to 
pay  the  $1,000  installment 

In  Winfleid  Water  Co.  y.  WInfteld,  61  Kaa. 
104,  83  Paa  714,  a  case  strikingly  analagoos 
to  that  at  bar,  the  court  say:  "Where  suit 
Is  brought,  as  in  this  case,  to  recover  hy- 
drant rentals  for  six  months,  if  It  be  shown 
that  the  plaintiff  has  failed  to  substantially 
comply  with  its  contract,  the  harden  rests 
on  the  plaintiff  to  show  the  value  of  the 
services  actually  performed  by  It  fOr  the  city, 
and  the  defendant  would  be  entitled  to  show 
any  damages  sustained  by  it  by  reason  of 
the  plaintiff's  failure.  The  plaintiff  could 
not  recover  more  than  the  valne  of  the  serv- 
ices rendered  to  the'  city  over  and  above  alt 
damages  occasioned  by  plalntltTs  failure.  It 
may  be  that  there  would  be  great  practical 
difficulty  In  showing  the  actoal  value  to  the 
city  of  the  water  furnished.  If  so,  it  is  not 
the  fault  of  the  city,  but  of  the  plalhtlff. 
The  rights  of  the  parties  are  defined  by  the 
contract,  and  the  party  which  violates  the 
contract,  and  fails  to  comply  with  its  provi- 
sions, must  suffer  rather  than  the  innocent 
one."  Inasmuch  as  the  defendant  corpora- 
tion made  the  contract  in  qn^stion  for  the 
benefit  of  the  Inhabitants  of  the  village,  and- 
suffered  but  slight  Injury  In  its  corporate 
capacity,  it  would  be  a  lAanifest  Injustice  to 
compel  the  defendant  to  rely  upon  Its  clalnt 
for  damages  by  way  of  recoupment  and  as- 
sume the  burden  of  proving  the  reasonable 
value  of  the  plaintiff's  services.  See,  also, 
Sykes  v.  St  Cloud,  60  Minn.  442,  62  N.  W. 
613. 

Again,  it  Is  manifest  that  the  stlpnlatlon 
must  in  any  event  lose  Its  character  as  a 
Condition  precedent  by  reason  of  the  accept- 
ance of  the  service  and  continued  use  of  the 
water.  But,  In  View  of  the  peenllarltleB 
which  necessarily  characterise  the  sale  and 
delivery  of  water  through  a  system  of  water- 
works, it  Is  manifest  that  the  mere  receipt 
and  consumption  of  water  under  such  a  con- 
tract would  not  conclusively  show  an  ac- 
ceptance of  the  service  as  a  performance  of 
its  contract  Considerable  time  might  be  re- 
quired to  determine  whether  or  not  the  im- 
perfect service  was  caused  by  the  "unavoid- 
able accidents"  excepted  in  the  contract  and 
under  such  circumstances  a  due  regard  for 

the  necessities  of  the  people  would  render  a 
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discontinnance  of  the  use  of  the  water  nn- 
reasonable  and  impracticable. 

Finally,  the  plaintiff  complains  that  the 
mle  of  damages  given  "allowed  the  Jury  to 
disregard  the  contract  altogether,  and  af- 
forded no  tangible  basis  for  fixing  the  valne 
of  the  services  rendered."  Upon  this  point, 
as  has  b«en  noted,  the  final  Instruction  was 
as  follows: 

"The  contract  was  for  $1,037.50  for  every 
six  months.  That  Isn't  control!  hig.  It  may 
be  considered  by  yon.  There  may  have  been 
elements  of  profit  in  the  contract  It  may 
have  been  advantageous  to  the  plaintiff,  or 
it  may  have  been  advantageous  to  the  de- 
fendant And  whatever  advantages  they 
woold  get  ont  of  their  contract  of  course, 
they  are  entitled  to.  The  plaintiff  here  Is 
entitled  not  to  its  contract  price,  or  to  any 
advantage  which  it  might  have  by  its  con- 
tract bot  is  entitled  to  the  reasonable  worth 
of  the  service  to  the  purchaser. 

"So  far  as  the  potable  water  problem  Is 
concerned,  as  bearing  iqwn  the  question,  the 
mle  applies  to  that  feature  also.  You  are 
simply  to  answer  how  much  less  the  service 
was  wjortb  to  the  corporation  for  corporation 
purposes,  by  reason  of  any  impurity  in  the 
water." 

This,  considered  In  connection  with  other 
parts  of  the  charge,  gave  the  jury  to  under- 
stand that  in  adopting  a  statement  of  value 
for  the  assessment  of  damages  the  parties 
were  to  be  considered  as  entitled  to  any  ad- 
vantages they  would  have  derived  from'  the 
contract  as  far  as  the  element  of  profit  was 
concerned ;  but  in  ease  of  partial  perform- 
ance the  piBintiet  was  not  entitled  to  the 
contract  price,  nor  to  any  advantage  from 
the  contract  in  the  maintenance  of  the  suit 
hut  it  was  entitled  to  recover  the  fair  value 
■of  the  service,  having  regard  to  the  contract 
price  and  "considering  how  much  less  the 
service  was  worth  to  the  conwratlon"  by 
reason  of  the  plalntlfTs  breach  of  the  con- 
tract 

It  Is  the  opinion  of  the  court  that  the  in- 
structions as  a  whole,  as  applied  to  the  facts 
In  this  case,  were  substantially  correct,  and 
not  prejudicial  to  the  plalntltt. 

Exceptions  overruled. 


<1M  M«L  167) 

ODSHINO  T.  WSaBB. 

<Snpreme  Jndlclal   Court  of  Maine.    Nor.  80, 
1906.) 

1.  HlOHWATS    —    ESTABMSHMBNT    —    PKTt' 
TIONS— JtTBISDICnON  OT  SKLKOnfEIT. 

A  petition  for  a  way  is  necessary  to  give 
selectmen  jurisdiction  to  lay  out  a  townway 
under  the  statate. 

[Ed.  Ifote.— For  cases  in  point  see  Cent  Dig. 
▼01.  28,  Highways,  <  47.] 

2.'  Same— DsriNiTENESS. 

The  way  must  be  described  in  the  petition, 
and  with  snch  definiteness  that,  when  notice  of 
it.  is  given,  the  public  and  property  owners  will 


be  apprised  with  reasonable  certainty  where  the 
way  IS  sought  to  be  located. 

[Ed.  Note.— For  cases  in  point  ses  Gent  Dig.' 
vol.  25,  Highways,  ti  53-fi6.] 

8.  Same— EriOERCB. 

The  selectmen's  return  Is  prima  facie  evi- 
dence of  the  fact  that  they  gave  notice  on  the 
l)etition,  and  also  of  such  other  facts  as  were 
required  by  law  to  be  embraced  in  the  notice, 
such  as  that  the  notice  contained  a  description 
of  the  way,  and  wliat  it  was. 
4.  Same  —  PsESVMFTioNs  —  CoLLAiEBAi.  At- 
tack. 

In  a  case  where  the  original  petition  is  not 
in  existence,  and  the  return  of  the  selectmen 
states  that  it  was  for  a  townway,  "l>eginning  on 
the  north  side  of  West  Front  street  and  running 
towards  the  Kennebec  river,"  that  they  gave 
notice  of  their  intention  to  lay  out  "the  same," 
and  that  they  stated  in  their  notice  the  "ter- 
mini thereof,'*  and  when  it  appears  that  the 
use  of  the  way  has  been  acquiesced  in  many 
years,  it  is  h«td  that  there  is  a  prima  fade 
presumption,  at  least,  that  the  petition  was  suf- 
ficient in  form  to  give  tlie  selectmen  jurisdic- 
tion to  act  and  it  Is  not  open  to  collateral  at- 
tack. 

[Ed.  Note.— For  eases  in  point  see  Cent  Dig. 
vol.  25,  Highways,  |  16&] 

B.  Same. 

In  snch  a  case  it  is  also  to  be  presumed 
that  the  laying  ont  was  in  accordance  with  the 
petition. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  25.  Highways,  ||  168-172.] 

6.  Samk. 

In  such  a  case  it  is  no  objection  that  the 
way  as  laid  ont  consisted  of  two  streets  run- 
ning at  an  angle  with  each  otiier,  which  were  de- 
Bcrioed  separately  in  the  return,  but  connecting 
and  forming  one  way ;  It  not  being  shown  that 
the  petition  with  the  termini  named  in  It  called 
for  only  one  street  substantially  in  one  dlr^- 
tioD.  The  presumption  as  to  the  petition  is 
otherwise. 

[EM.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  25,  Highways,  H  168-172.] 

7.  Same. 

The  acceptance  by  the  town  of  a  "road" 
as  laid  out  by  the  selectmen  from  "West  Front 
street  to  Alder  street"  was  sufficient,  though  it 
appears  that  the  road  consisted  of  two  connect- 
ing streets,  running  at  an  angle  with  each 
other. 
(OfficiaL) 

Agreed  Statement  from  8tq>reme  Judicial 
Court  Somerset  County. 

Action  by  Walter  S.  Cushing  against  George 
H.  Webb.  Heard  on  an  agreed  statement  of 
facts.    Judgment  for  defendant 

Action  of  trespass  quare  clausnm  fregit 
for  breaking  and  eatering  the  plaintUTs 
close;  the  same  being  a  lot  on  the  south  side 
of  the  Keimebec  river,  in  the  village  of  Skow- 
hegan.  The  defendant  was  the  duly  qualified 
road  commissioner  for  the  town  of  Skowhe- 
gan  on  the  day  of  the  entry.  He  admitted 
the  entry,  but  claimed  a  justification  by  rea- 
son of  the  fact  that  the  locus  was  within  tho 
limits  of  Bridge  street  which  he  claimed  was 
a  duly  located  townway  In  Skowhegan.  The 
existence  of  such  a  way  was  denied  by  the 
plalntitC.  This  raised  the  issue  whether  or 
not  Bridge  street  was  ever  legally  laid  ont 
as  a  townway,  and  so  accepted  by  the  town. 

At  the  March  term,  1006,  of  the  Supreme 

Judicial  Court,  Somerset  county,  an  ^M^fed 
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statement  of  facts  was  filed,  and  the  case 
sent  to  tlie  law  court  for  determination  with 
the  agreement  that.  If  the  entry  by  the  de- 
fendant was  without  authority  of  law,  Judg- 
ment aboold  be. rendered  for  the  plaintiff  for 
nominal  damages;  otherwise  judgment  to  be 
for  the  defendant 

All  the  material  facts  are  stated  In  the, 
opinion. 

Argued  before  WISWELL,  0.  J.,  and 
EMERY,  SAVAGE,  POWERS,  PEABODT, 
and  SPEAR,  JJ. 

Gould  &  Lawrence^  for  plaintiff.  Butler 
&  Butler,  for  defendant 

SAVAGE,  J.  TrespasAqnaraclausum.  The 
title  of  the  plaintiff  and  the  entry  by  the 
defendant  are  admitted.  The  defendant,  who 
was  the  road  commissioner  -of  Skowbiegan, 
claims  a  Justification  by  reason  of  the  fact 
that  the  locus  was  within  the  limits  of  Bridge 
street,  a  duly  located  townway  in  Skowhe- 
gan.  The  existence  of  such  a  townway  Is 
denied  by  the  plaintiff.  The  only  question 
raised  is  whether  Bridge  street  was  ever 
legally  laid  out  as  a  townway,  and  so  accept- 
ed by  the  town. 

The  records  of  the  town  show  that  In  1885 
and  1886  proceedings  relative  to  the  location 
of  a  townway  or  ways  in  Skowbegan  villiige 
were  had,  as  shown  by  the  return  of  the  se- 
lectmen, and  the  warrant  for  a  town  meet- 
ing and  the  vote  of  the  town  thereon,  as  fol- 
lows, so  far  as  necessary  to  quote: 

"The  subscribers,  selectmoi  of  Skowhegan, 
upon  applicatiod  of  James  B.  Dascomb  and 
others  to  lay  out  a  townway  in  said  town, 
beginning  on  the  north  side  of  West  Front 
street  and  running  towards  the  Kennebec 
river,  having  givoi  sevoi  days'  notice  of  our 
intentions  to  lay  out  tbe  same  and  stated'  in- 
said  notice  the  termini  thereof  by  posting 
said  notice  in  two  public  places.    *    •    * 

"We  therefore  lay  out  said  way  as  follows: 
Beginning  in  the  northerly  side  of  West  Front 
street  at  the  southerly,  comer  of  George  W. 
tyurrell's  lot  and  20  feet  easterly  from  said 
corneii  tl^ence  north  1^  degrees  west  12  rods; 
then,ce  north  Id  degrees  west  41  rods;  all 
of  said  distances  are  over  the  land  of  John 
Turner. 

"Said'litie  is  th'(6  center  line  and  said  sti:«et 
Is  to-be  Iforty  feet  wide. 

"Also  another  street  leading  easterly  -from 
the  above  street  Beginning  at  the  south- 
westerly corner  of  the  Morrill  lot  and  otte 
and  one  half  rods  soiitfierly  from  said  cor- 
ner, thence  north  fifty  seven  degr^'  east  15 
rods  over  land  of  John  Turner  to  line  between 
said  Turner  and  land  belonging  to  the  Parker 
estate  to  Ald^r  street;  said  line  Is  the  center 
line  and  said  street  is  to  tie  three  rods 
wide.  •  •  • "  This  return  was  signed  by 
the  selectmen,  and  was  dated  February  15, 
1886.  The  road  laid  out  in  the  second  of  tbe 
above  description  Is  Bridge  street,  and  is  tbe 
locus  of  the  entry  complained  of. 
'  The  warrant  for  the  annual  meeting  of 


1886  contained  the  fbtlowln^  article: 

"To  see  if  the  town  will  vote  to  accept  the 
following  roads  as  laid  out  by  tho  selectmen. 
First,  a  road  from  West  Front  street  to  Al- 
der street" 

Under  that  artici;  tbe  following  vote  was 
passed: 

"Voted  to  accept  the  road  as  Uddovt  by  tbe 
selectmen,  a  road  from  West  Front  street  to 
Alder  street." 

It  is  admitted  that  the  original  petition  ask- 
ing for  the  laying  out  of  the  road  from  West 
Front  street  towards  the  Kennel>ec  river  is 
not  now  in  exlstrace,  having  l>een  lost  or 
destroyed. 

A  refer^ice  to  the  accompanying  sketch 
will  show  the  situation  more  plainly. 


«    b.rMI»T  HCXWPTIMIIMRETURIIOFSEtECTMCM 

The  statute  (Bev.  St  1883,  &  IS*  t  14> 
under  which  tbe  selectmen  acted  Is  as  fol- 
lows: "Tbe  municipal  ofiicers  of  a  town  may 
personally  or  by  agency  lay  out  alter  or  wid- 
en town  ways  and  private  ways,  •  ,•  • 
on  petition  therefor.  They  shall  give  writtoi 
notice  of  their  Intoitlons  to  be  .  posted  for 
seven  days,  in  two  public  places  In  the  town 
and.  in  tbe  vicinity  of  tbe  way,  deseribing  it 
in  such  notice.    •    •    ♦  »> 

The  plaintiff  claims  Uiat  tbe  recocd  is  in- 
sufficient to  show  a  legal  laying  out  in  four 
I^artlculars:  First,  that  the  petition  was  in- 
suificlent  for  lack  of  deflniteness  to  confer 
Jurisdiction  on  the  selectmen ;  again,  tl^at 
the  notice  given  by  tbe  selectman  was  insuf- 
ficient because  It  failed  to  warn  property 
holders  of  any  specific  way  which  would  be 
ascertained  with  any  reasonable  certainty; 
then  that  the  aotoal  laying  otit  was  not  Jus- 
tified., by  the  petition;  and,  finally^  that  tb» 
road  was  never  accepted  by  the  town. 

It  is  evident  that  a  petition  for  a  wa^  is- 
necessacy  to  give  selectmen  jurisdiction  to 
lay  oift  a  way  undo-  the  statute.  And  we- 
tfaink,  also,  that  such  a  petition  muat  be  so 
definite  that,  when  notice  of  it  is  given,  the 
public  anil  property  owners  wlU  be  apprised, 
with  reasonable  certainty  where  the  way  is- 
souglit  to  be  located.  While  the  statute  does 
not  In  terms  require  tbe  petition  to  describe 
tbe  way,  as  It  does  in  cases  of  petitl4wa  to- 
Digitized  by  LjOOQIC 


Me.) 


BIDDEFOBD  NAT.  BANK  ▼.  HILL. 


721 


the  county  commlBsIonen  for  tbe  laying  otit  of 
highways  (Rev.  St.  1008,  c.  23,  |  1),  It  does 
require  the  selectmen  to  describe  the  way  In 
their  notice.  And,  as  their  Jurledictlon  to 
based  upon  the  petition,  It  Is  reasonably  to 
be  Implied  that  the  way  must  be  described  In 
the  petition;  for,  unless  a  way  is  described 
in  the  petition,  there  Is  no  proposed  way  to 
be  described  in  the  notice,  and  the  select- 
men would  be  without  jurisdiction  to  glye 
notice. 

In  this  case  thore  was  a  petition,  but  It  is 
now  lost,  and  tbe  plaintiff  seems  to  rely  upon 
the  Inability  of  the  d^endant  to  prove  Bf- 
flrmatlveiy  that  the  petition  did  describe  the 
way  with  sufficient  deflnlteness.  But  we  do 
not  think  this  difficulty  Is  Insurmountable. 
Tbe  selectmen's  return  Is  prima  facie  evi- 
dence of  tbe  fact  that  they  gave  notice  on 
the  petition,  and  also^  we  think,  of  such 
other  facts  as  were  required  by  law  to  be 
embraced  in  the  notice,  such  as  that  the  no- 
tice contained  a  description  of  the  way,  and 
what  it  was.  Cool  v.  Crommet,  13  Me.  250; 
Inhabitants  of  Limerick,  PeUtioners,  18  Me. 
183.  This  return  states  that  tbe  petition  was 
for  a  townway  "beginning  on  the  north  side 
•of  West  Front  street  and  running  towards 
tbe  Kennebec  river,"  that  tbey  gave  notice  of 
their  Intentions  to  lay  out  "the  same"  and 
that  they  stated  in  their  notice  the  "termini 
thereof" ;  that  is,  tbe  termini  of  the  way  ask- 
ed for  In  the  petition,  and  as  asked  for.  The 
return,  therefore,  shows  that  the  selectmen 
gave  notice  of  their  intentions  to  lay  out  a 
way  beginning  at  West  Front  street  and  run- 
ning towiirdB  tbe  Kennebec  river,  and  therein 
stated  the  termini.  That  must  be  held  to 
be  sufficient,  so  far  as  notice  was  concerned. 
Packard  v.  County  Com'rs,  80  Me.  4A,  12 
Atl.  788;  Hayford  v.  County  Com'rs,  78  Me. 
156,  3  Atl.  61.  And,  while  we  do  not  say 
that  the  return  should  be  deemed  evidence 
of  the  contents  of  the  petition  unleas  incor- 
.porated  therein  by  reference  or  otherwise, . 
we  think  that  when'  it  appears,  by  tbe  return 
of  selectmen  that  they  acted  :upon  a  petition 
tor  a  way.  In  a  genial  course,  which  Uiey 
state,  and  that  tbey  stated  in  their  notice 
"the  termini  thereof,"  meaning,  as  we  have 
stated,  thq  termlfti  of  tbe  way.  as  asked  for, 
and  wbea  tbe  naeiof  tbe  way  has  been  ao- 
liaiesccd  in-  for  many  yeaors,  there  is  a  prima 
facie  pfefRomptlan  at  least  that  the  petition 
was  soffldeat  In  farm  to  give  the  selectmen 
jurisdiction  to  act'  Harlow  t.  Pike,  3  Me. 
488 ;  Lfury  v.  Lmit,  87.Me<  96.  ,  It  Is  not  now 
open  to  collateral  attaA.  Higgins  v.  Hamor, 
88  Me.  25,  88  AU.  656.  This  dispose*  of  tbe 
first  two  objecttons. 

And,  if  our'  oonduelons  ao  far  are  sound, 
tliere  is  little  dlfflcuity  with  tbe  remaining 
ones.  To  the  objection  that  the  actual  lay- 
ing out  was  not  Justified  by.  the  petition^  It 
Is  sufficient  to  say  that,  for  tbe  reasons  al- 
ready givea»  It -la  now  to  be  presumed  that 
tbe  laying  o«t  was  In  accordance  with  tbe 
petjtlojQ.    It  is  no  objrectI<»  .that  the  way  as 
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laid  out  consists  of  two  streets,  which  are 
described  separately  In  the  return.  They 
connect  and  form  one  way.  T%e  argument 
that  the  way  as  laid  out  had  more  than  two 
termini — ^tbat  Is,  that  ea<A  street  had  two 
.termini — an<I  therefore  was  not  tbe  way  as 
petitioned  for,  would  be  sound,  U  it  were 
shown  that  tbe  petition  with  the  termini 
named  in  it  called  for  only  one  street  sub- 
stantially In  one  direction.  But  that  la  not 
abown,  and  the  presumption  now  is  otber- 
wisei 

Finally,  the  town  accepted  the  road  as 
laid  out,  namely,  from  West  Vtaat  street  to 
Aider  street.  This  was  one  way,  though  it 
consisted  of  two  connecting  streets,  one  of 
whiich  was  Bridge  street,  the  locus  in  this  ac> 
tion.  The  only  objection,  as  It  seems  to  us. 
Is  that  the  acc^tance  in  terms  did  not  In- 
clude 80  much  of  the  first  street  laid  out  as 
lay  northerly  of  Bridge  street  Whatever 
might  be  said  about  this  section  of  tbe  first 
street,  we  do  not  think  it  can  now  be  prop- 
erly held  that  Bridge  street  was  not  accegt- 
ed. 

Judgment  for  the  defendant 


(102  Me.  IM) 

BIDDEFORD  NAT.  BANK  v.  HILL  et  aL 

Ifiupreme   Judicial   Court  of  Maine.    Jan.  24. 
1907.) 

1.  Notes  —  Vai.iditt  —  Pobokbt  —  Fbaud  — 
Deceit. 

Where  a  person  not  intending  to  sign  a 
promissiory  note,  but  by  fraud  and  deceit  ban 
been  tricked  Into  sifniing  an  instrument  whlcb 
afterwards  proves  to  l>e  a  promissory  note,  such 
instrument  is  a  forgery,  although  toe  signature 
affixed  theceto  ia  genuine. 

[Ed,  Note.— For  cases  in  point  see  Gent  Dig. 
vol.  7,  Bills  and  Notes,  }  235.] 

2.  Samk. 

A  forged  pnper  without  negligence  Imputed 
to  the  party  affected  by  the  forgery  Is  not  a 
binding  contract,  whether  the  forgery  was  com- 
mitted by  alterations  or  substitution  of  the  for- 
ged contract  for  the  supposed  genuine  con;tract. 
[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  7,  Bills  and  Notes,  f  235.1 

3.  Same  — Rights    on    iNnoBSEMXNT  —  Bo:«.'t. 

,  FiDK    PtJBCHASEBS— FOBGEBY. 

In  the  absence  of  negligence  or  laches  on 
.the  part  of  a  person  not  intending  to  sign  a 

Eromissory  note,  bat  who  by  fraud  and  deceit 
as  been  induced  to  sign  an  instrument  which 
afterwards  proves  to  be  a  promissory  note, 
such  'note  is  not  valid  although  in  the  hands 
of  an  innocent  holder  for  value. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  7,  Bills  and  Notes.  §1  '&i,  ^52.] 

4.  Samr— Actions— QupsTioNS  von  Juar. 

.  Whether  or  not  a  person  not  intending  to 
sign  a  promissory  note,  but  who  by  fraud  and 
deceit  has  been  induced  to  sign  an  Instrument 
Which  afterwards  proves  to  be  a  promissorv 
note,  was  guilty  of  negligence  or  laches  in  sign- 
ing such  instrument.  Is  a  question  of  fact  to  be 
submitted  to  the  jury. 

[B>d.  Nvte.— For  cases  in  point  see  Cent  Dig. 
Ml.  7,  Bills  and  Notes,  I  fS64.] 

(Official.) 

Action  by  tht  Biddeford  National  Bank 
against  Etta  0.  HiU  and  otiiers.    Verdict  for 
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defendant,  and  plaintiff  moved  for  a  new 
trial.    Motion  overruled. 

Argued  before  WHITEHOUSB,  STROUX, 
SAVAGE,  PEABODY,  and  SPEAR,  JJ. 

Anthony  Dwyer,  for  plaintiff.  B.  F.  Ham- 
ilton and  Cleavee,  Waterliouse  ft  Emery,  for 
defendant  Etta  O.  Hill. 

SPEAR,  J.  Tills  is  an  action  of  assumpsit 
upon  a  promissory  note  for  $344.44,  dated 
July  6,  1906,  purporting  to  be  signed  by  Etta 
O.  Hill  and  D.  O'Connor  &  C!o.  Tbe  undis- 
puted facts  sliow  that  Etta  O.  Hill  at  some 
time  previous  to  tbe  date  of  tbe  note  lukl 
sold  and  delivered  to  D.  O'Connor  ft  Co.  a 
quantity  of  pressed  hay,  the  consideration 
for  which  amounted  to  $344.44.  Early  In  tbe 
morning  of  the  date  of  the  note  she  called 
upon  O'Connor  ft  Co.,  meeting  D.  O'Connor 
himself,  for  the  purpose  of  obtaining  a  settle- 
ment for  tbe  hay.  When  the  object  of  ber 
call  was  made  known  to  Mr.  O'Connor,  be 
Informed  her  that  be  desired  to  settle  for  tbe 
bay  by  giving  her  the  promissory  note  of 
the  company  for  the  amount  due.  Tbls  she 
I)eremptorlIy  declined,  upon  tbe  ground  that, 
being  left  in  entire  charge  of  her  father's 
farm,  it  would  be  necessary  for  her  to  make 
use  of  money  at  once  in  harvesting  the  hay 
upon  the  farm.  Thereupon  Mr.  O'Connor 
wrote  her  a  check  for  $344.44,  the  delivery  of 
which  she  took  from  liim  and  started  to 
leave  his  place  of  business,  when  he  called 
lier  back,  requesting  her  to  sign  a  receipt  for 
the  mony  received  for  the  hay.  Bhe  returned 
to  his  desk,  where  a  i-ecelpt  for  $344.44,  all 
written  out,  was  lying  for  ber  signature. 
Mr.  O'Connor  stepped  along,  placed  his  finger 
upon  the  paper,  and  directed  ber  where  to 
sign.'  She  signed  the  receipt  as  requested. 
It  proved,  however,  that,  Instead  of  signing 
the  receipt  as  she  supposed  she  was  doing, 
she  was  deceived  and  tricked  by  O'Connor  In- 
to afELxing  her  signature  either  to  a  blank  with 
tbe  note  In  question  aterwards  written  upon 
it,  or  upon  a  blank  already  filled  in  with 
the  contents  of  the  note.  It  is  evident  from 
the  history  of  this  transaction  that  the  con- 
tract manifested  by  tbe  note  In  suit  was  not 
the  contract  of  the  defendant  Etta  O.  Hill. 
This  proposition  Is  too  obvious  ahd  too  well 
settled  to  requUre  citation.  If  the  note  was 
not  her  contract,  was  she  so  negligent  in 
placing  her  name  upon  the  paper  upon  which 
the  note  appears,  when  she  thought  she  was 
Signing  a  recdpt,  that  she  Is  estopped  from 
denying  ber  act  under  the  Just  and  well- 
settled  rule  that  of  two  Innocent  parties  he 
whose  negligence  has  occasioned  tbe  loss 
must  bear  it? 

No  exceptions  were  taken  either  to  the  rul- 
ing of  the  charge  of  the  presiding  Justice  in 
presenting  tbe  case  to  the  Jury,  and  it  Is 
therefore  presumed  that  every  element  of 
law  in  tbe  case  was  properly  given.  It  there- 
fore follows  that  the  question  of  negligence 
imputable  to  Etta  O.  Hill  in  signing  tbe  note 
(lurportlng  to  be  a  receipt  was  properly  sub- 


mitted to  the  jury  as  a  question  of  fact,  and 
tbelr  verdict  shows  that  they  found  this 
issue  in  favor  of  the  defendant  The  verdict 
must  stand.  We  are  of  opinion  that  It  was 
not  only  not  erroneous,  but  fairly  deduclble 
from  the  undisputed  facts. 

This  brings  us  to  the  proposition  of  law 
whether,  In  the  absence  of  any  negligence  on 
the  part  of  Etta  O.  Hill  in  affixing  her  slg- 
niature  to  tbe  note,  she  thereby  became  liable 
for  its  payment  The  bank  was  undoubtedly 
an  innocent  holder  of  tbe  note  for  value, 
but,  in  view  of  the  fact  that  Etta.  O.  Hill 
was  fraudulently  Induced  to  sign  the  note 
without  laches  on  ber  part,  makes  the  note, 
not  only  her  contract,  but  a  forgery  with 
respect  to  ber  signature. 

It  is  contended,  however,  that  the  fact  that 
her  signature  Is  genuine  relieves  the  note 
from  tbe  character  of  a  forged  paper,  and  in- 
stead renders  it  a  pai>er  obtained  by  fraud 
and  deceit 

But  that  a  paper,  obtained  like  tlie  note  in 
question,  partakes  of  the  character  of  a 
forged  instrument,  has  long  been  the  doctrine 
of  the  law  in  this  and  many  other  states. 

State  V.  Shurtllff,  18  Me.  368,  decided  In 
1841,  is  a  case  wherein  the  grantee  agreed 
with  the  grantor  to  purchase  an  acre  of 
his  farm  and  prepared  the  draft  of  a  deed 
correctly  describing  the  land  agreed  to  be 
conveyed,  and  exhibited  it  to  the  grantor, 
who  examined  it  and  found  It  to  be  cor- 
rect but  the  execution  of  it  was  delayed 
and  the  draft  was  retained  by  the  gran- 
tee. The  grantee  afterwards  fraudulently 
prepared  the  draft  of  another  deed,  describ- 
ing the  grantor's  whole  farm,  and  present- 
ed It  to  the  grantor  for  his  signature  as 
the  deed  before  examined,  and  it  was  ex- 
ecuted and  delivered,  but  tiie  court  held  this 
to  be  a  forgery.  In  the  opinion  the  court 
■ay:  "Forgery  has  been  defined  to  be  a  fAlae 
making,  a  making  malo  animo,  of  any  writ- 
ten instrument  for  the  purpose  of  fraud 
and  deceit  2  Russell,  317,  and  the  author- 
ities there  cited.  The  evidence  fully  Justifies 
the  conclusion  that  the  def«idant  falsely 
made  and  prepared  the  instrument  set  forth 
in  the  Indictment  with  the  evil  design  of  de- 
frauding the  par^  whose  deed  it  purpMta  to 
be.  It  is  not  necessary  that  die  act  should 
tw  done  in  whole  or  In  part  by  the  hand  of 
the  party  charged.  It  Is  sufficient  If  be  cause 
or  procure  It  to  be  done.  Tbe  instrument  was 
falsa.  *  *  *  If  be  had  employed  any 
other  band,  he  would  have  been  responsible 
for  the  act  In  truth  the  signature  uf  that 
false  Instrument  In  a  merely  logical  point  of 
▼lew,  Is  as  much  imputable  to  him  aa  U 
be  had  done  it  with  his  own  hand,  *  •  • 
and  the  opinion  of  the  court  is  that  the  crime 
of  forgery  has  been  committed." 
.  It  is  our  opinion  that  the  case  at  bar  falls 
precisely  within  the  statement  of  facts  and 
conclusions  of  law  herein  laid  down.  In  the 
case  decided  the  signature  «f  tbe  grantor 
upon  the  deed  was  genuine^  and  procured  by 
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the  fraud  of  the  grantor.  In  like  manner, 
the  signature  of  Etta  O.  Hill  apon  the  note 
was  genuine,  and  procured,  without  negli- 
gence on  her  part,  by  the  fraud  of  D.  O'- 
Connor. 

Conunonwealth  V.  Foster,  114  Mass.  820, 
19  Am.  Hep.  353,  Is  similar  In  principle  to 
State  T.  Sburtliff.  In  this  case  the  court 
state  the  rule  to  be  that  "it  matters  not  by 
whom  the  signature  Is  attached,  if  it  be  not 
attached  as  bis  own.  If  the  note  Is  pre- 
pared for  the  purpose  of  being  fraudulently 
used  as  the  note  of  another  person,  It  is 
falsely  made.  The  question  of  forgery  does 
not  depend  upon  the  presence  upon  the  note 
Itself  of  the  indicia  of  falsity."  In  a  sub- 
sequent paragraph  it  is  fnrtha  declared,  "to 
constitute  forgery  where  there  has  been  no 
subsequent  alteration,  the  fraudulent  Intent 
must  attend  the  making  of  the  Instrument. 
But  it  Is  not  necessary  that  It  should  be  In 
the  mind  of  the  one  whose  hand  holds  the 
pen  in  writing  the  signature.  If  that  is  done 
at  the  dictation  or  request  of  another,  and 
for  Us  purposes  and  use,  and  his  designs 
are  fraudulent  so  as  to  make  it  forgery  if 
he  had  written  It  himself,  then*  the  instru- 
ment 18  a  forged  one."  See,  also,  Gregory 
T.  State,  26  Ohio  St  510,  20  Am.  Rep.  774; 
19  Gyc.  1374,  D,  and  cases  dted ;  IS  A.  &  B. 
Ena  1087,  (8),  and  cases  cited. 

It  would  appear  from  these  citations  to  be 
well  established  that  the  note  in  question, 
under  the  drcumstances  attending  its  exe- 
cution, was  a  forgery. 

But  from  the  fact  that,  as  between  O'Con- 
nor and  Etta  O.  Hill,  the  note  was  a  forgery. 
It  does  not  necessarily  follow  that  she  would 
be  relieved  from  liability  thereon.  There  are 
numerous  cases  In  which  a  party  may  be  held 
criminally  guilty  of  committing  forgery  when 
the  parties  sought  to  be  charged  by  the  for- 
gery cannot  avoid  their  liability  as  made  ap- 
parent upon  the  face  of  the  forged  Instru- 
ment Abbott  V.  Rose,  62  Me.  202,  203,  16 
Am.  Rep.  427.  But  nearly  all  these  cases  In- 
volve the  negligence  of  the  parties  sought  to 
be  charged  by  the  forged  instrument  either 
by  tbeir  own  failure  to  properly  examine  It 
or  by  leaving  it  with  blanks  to  be  filled  In  by 
the  agency  of  some  other  person,  or  by  some 
other  neglect  of  duty.  But  we  have  already 
determined  that  the  defendant  Etta  O.  Hill 
was  not  negligent  Therefore  the  only  re- 
maining question  to  be  determined  is  whether 
she  is  liable  upon  this  forged  paper  to  the 
mwH"g  and  uttering  of  which  her  negligence 
In  no  way  contributed.  The  law  is  well 
established  that  she  cannot  be  held.  The 
note  taken  by  the  bank  with  her  name  upon 
It  was  not  her  contract  It  is  no  more  bind- 
ing upon  her  than  if  O'Connor  had  writt^i 
her  name  upon  the  note  with  his  own  hand. 
It  has  been  held  In  nvmierous  cases  that  a 
forged  paper  wlthotit  negligence  imputed  to 
the  party  afTected  by  the  forgery  is  not  a 
binding  contract  whether  the  forgery  was 


committed  by  alterations  or  a  substitution  of 
the  forged  contract  for  the  supposed  or  gen- 
uine contract 

In  Greenfield  Savings  Bank  v.  Stowell,  123 
Mass.  196,  25  Am.  Rep.  67,  Gray,  C.  J.,  in  an 
elaborate  opinion,  reviewing  both  the  com- 
mon and  civil  law  upon  this  point  declares 
that  "It  Is  a  general  rule  of  our  law  that  a 
fraudulent  and  material  alteration  of  a  prom- 
issory note,  without  the  consent  of  the  party 
sought  to  be  charged  thereon,  whether  made 
before  or  after  the  delivery  of  the  note,  ren- 
ders the  contract  wholly  void  as  against  him, 
even  In  the  hands  of  one  who  takes  it  In  good 
faith  and  without  knowledge  or  reasonable 
notice  of  the  alteration";  and  specifically 
held  that  the  alteration  of  a  promissory  note 
by  <me  of  the  makers  by  Increasing  the 
amount  for  which  It  Is  made  by  the  Insertion 
of  words  and  figures  In  blank  spaces  left  In 
the  printed  form  on  which  it  Is  written 
avoids  the  note  as  to  such  makers  who  do 
not  consent  thereto,  even  in  the  hands  of  a 
bona  fide  holder  for  a  valuable  considera- 
tion. To  the  same  efTect  is  Draper  v.  Wood, 
112  Mass.  315,  17  Am.  Rep.  92. 

Waterman  r.  Vose  et  al.,  43  Me.  504.  Is  In 
perfect  accord  with  the  rule  above  laid  down, 
and  holds  that  the  alteration  of  a  note  by 
the  maker,  after  it  was  indorsed,  by  adding 
the  words  "with  Interest"  was  material,  and 
If  made  without  the  consent  of  the  indorser 
relieved  him  of  liability,  though  the  altera- 
tion was  made  before  delivery.  The  reason 
upon  which  this  conclusion  was  based  Is  that 
"an  alteration  afterwards,  which  ta  material, 
without  his  consent,  will  make  it  a  con- 
tract which  he  never  executed,  and  which  It 
Is  manifest  he  never  Intended  to,  and  It  is 
a  new  contract  to  which  he  can  In  no  sense  be 
charged  as  a  party,  and  he  cannot  be  bound 
Iqr  It"  See,  also,  Abbott  v.  Rose,  62  Me.  194, 
16  Am.  Rep.  427,  and  Fay  v.  Smith,  1  Allen 
(Mass.)  477,  79  Am.  Dec  752,  which  is  pn- 
cisely  In  point  in  fact  and  law. 

The  ground  npon  which  these  cases  seem 
to  be  decided  Is  that  the  forgery  destroyed 
the  Identity  of  the  defendant's  contract  and 
presented  a  diflferent  or  new  contract  which 
he  never  made 

Under  these  well-established  rules. of  law, 
applicable  to  the  case  at  bar,  our  conclusion 
is  that  the  note  signed  by  Etta  O.  Hill  upon 
which  she  is  sought  to  be  charged  was  a 
forgCTy  with  respect  to  her  signature,  not  her 
oontract  and  not  binding  upon  her. 

Motion  overruled. 


am  Ble.  30O 
PUBLIC  WORKS  CO.  v.  CITI  OF  OLD 

TOWN. 

(Supreme  Judicial  Court  of  Maine.     Dec.  18, 
1906.) 

1.  Watbes  and  Water  Ooursib— Poblio  Wa- 
ter Supply— Contracts— Construction. 
A  contract  made  in  1890  by  the  plaintiff's 
predecessors,  to  whose  right  it  has  succeeded. 
with  the  defendant   in  relation  to  furnishing 
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water  for  fire  protection  and  other  public  pur- 
poses, and  for  the  compensation  to  be  charged 
tor  water  for  domestic  purposes  contained  in 
this  clause:  "Said  first  party  agrees  to  furnish 
water  at  its  mains  without  extra  charge,  for  the 
following  municipal  purposes:  •  *  •  For 
eighteen  (18)  taps  or  faucets  in  computing  which 
each  orifice  beyond  the  main  shall  be  counted 
as  one  tap,  except  that  in  the  town  hall  and  in 
Hcluwlhouses  one  faucet  may  be  connected  with 
all  the  water-closets  and  -  urinals  in  any  one 
building.  But  float  or  spring  valves  shall  be 
used  in  all  water-closets  and  urinals  and  water 
troughs,  and  no  waste  of  water  shall  be  allow- 
ed." In  addition  to  the  water  charged  in  the 
account  annexed,  the  plaintiff  has  for  many 
years  furnished  without  charge  water  for  the 
city  hall  with  13  senarate  taps  or  faucets,  for 
the  city  farm  with  6  faucets,  and  for  the  city 
farm  stable  with  1  foucet;  each  building  being 
connected  with  the  main  by  one  service  pipe. 
The  plumbing  for  each  water-closet  and  for  the 
urinal  in  the  town  hall  is  entirely  seiianLte  and 
distinct  from  that  of  each  other. 

Btid,  that  each  of  these  faucets  was  an  orifice 
beyond  the  main  and  must  be  counted  as  one 
tap,  and  that  the  plaintiff  had  performed  its 
part  of  the  contract  in  this  respect  by  fumish- 
Ing  water  at  its  mains  for  at  least  IS  faucets 
in  these  public  buildings. 

2.  Saue. 

The  city  having  failed  to  notify  the  com- 
pany of  its  election  as  to  what  particular  &u- 
cets  tlie  company  should  furnish  without  extra 
pharge,  held,  that  the  company  had  a  right  to 
make  such  election  and  to  diarge  for  water 
furnished  in  addition  to  that  to  be  supplied 
free  of  charge. 

3.  Sauk. 

There  being  no  contract  to  the  contrary, 
held,  that  the  company  had  the  right  to  put 
on  meters  and  charge  for  the  water  at  fair  and 
reasonable  meter  rates. 
.  (Official.) 

Report  from  Supreme  Jadldal  Conrt;  P«b- 
obscot  Ceuntf . 

Action  bjr  the  Psblic  Wocks  0<»upany 
agatnat  the  dly  of  Old  Town.  Heard  on  re- 
port Judgment  ordered  for  plaintiff,  and 
cajse  remandod  to  iiial  ^iuB  for  cempattr 
tion  of  inteyeat. 

ABBumpsit  upofi  account  annexedl.  In  wblch 
the  irialnttS  aou^t  to  recover  for  water  fur- 
nished by  it  to  ttie  defendant  for  municipal 
punioaea  at  its  achoolhousea  and  Its  pest- 
bouae,  upon  an  implied  pramiee. 

Tried  at  the  January  term,  1906,  of  the 
Saprune  Judicial  Court,  Penobscot  county. 
Plea,  the  general  Issue.  At  concloalon  of  the 
testlinony,  the  case  was  "reported  to  the  law 
ooart  for  determination." 

The  case  appears  in  the  oplnlcm. 

Argued  before  WISWBIIaL,  C.  J-,  and  EM- 
KRY,  SAVAGE,  POWERS,  PBABODY,  and 
SPEAR,  JJ. 

Charles  H.  Bartlett,  for  plaintiff.  F.  J. 
Whiting,  for  defendant 


WISWBLIi,  C  J.  This  Is  an  acUon  of  as- 
sumpsit upon  an  account  annexed  to  the 
writ,  in  which  the  plalntlfT  seeks  to  re- 
cover for  water  furnished  by  It  to  the  de- 
fendant for  municipal  purposes  at  Its  school- 
houses  and  its  pesthouse,  upon  an  Implied 
promise.  The  city  admits  that  it  has  re- 
ceived and  nsed  the.  water  charged  for,  but 


claims  that  this  water  was  to  be  furnished 
by  the  plaintiff  to  the  city  free  of  extra 
charge  under  a  contract  made  in  the  year 
1890  between  the  predecesscn-g  of  the  plaintiff 
and  the  then  town  of  Oldtown.  Both  par- 
ties,  It  Is  agreed,  have  suoceeded  to,  and  are 
now  bound  by,  this  contract 

In  the  contract  of  1890,  in  relation  to  fur- 
nishing water  for-  Are  protection  and  other 
public  purposes,  and  for  the  compensation  to 
be  charged  for  water  for  domestic  purposes, 
there  was  this  clause:  "Said  first  party  agrees 
to  furnish  water  at  its  mains  without  extra 
charge,  for  the  following  municipal  pur- 
poses: •  •  •  For  eighteen  (18)  taps  or 
faucets  in  computing  which  each  orifice  be- 
yond the  main  shall  be  counted  as  one  tap, 
except  that  in  the  town  hall  and  In  school 
houaes  one  faucet  may  be  connected  with  all 
the  water-closets  and  urinals  In  any  one 
building.  But  float  or  spring  valves  shall 
be  used  in  all  water-closets  and  urinals  and 
water  troughs,  and  no  waste  of  water  shall 
be  allowed." 

In  addition  to  the  water  charged  In  the 
account  annexed,  the  plaintiff  has  furnished 
for  many  years  water  for  th^  city  hall  with 
13  separate  taps  or  faucets,  for  the  dty 
farm  with  6  faucets,  an^  the  city  farm 
stable  with  1  faucet;  each  building  being 
connected  with  the  main  by  one  service  pipe. 
The  contention  of  the  defense  is  that  under 
this  clause  for  water  to  be  furnished  to  the 
municipality  without  extra  charge  "for  eigh- 
teen taps  or  faucets"  the  service  pipe  from 
the  company's  main  to  each  public  building 
should  only  he  pounted  as  one  tap.  or  faucet, 
and  that  conse<iuently  the  company  has  not 
furnished  water  for  all  the  public  buildings 
and  schoolhouses,  both  that  charged  in  the 
account  annexed,  and  that  not  charged,  in 
excess  of  the  requirements  of  the  contract 
for  water  without  extra  charge. 

But  this  contention  Is  answered  by  the  ex- 
press stipulation  of  the  parties,  wherein  this 
language  is  used:  "In  computing  which  each 
orifice  beyond  the  main  shall  be  counted  as 
one  tap."  The  parties  seem  to  have  antici- 
pated that  without  this  language  a  questKm 
might  arise  as  to  the  meaning  of  the  clause, 
and  to  have  used  the  language  quoted  for 
the  very  purpose  of  making  the  meaning  clear 
and  unmistakable.'  It  was  clearly  provided 
that  each  connection  at  the  main  should  not 
be  counted  as  one  of  the  18  taps  for  which 
the  company  shotild  fnrnish  water  wttbomt 
extra  charge,  but  that  each  <^>enlng  beyond 
the  main  should  be  so  counted.  This  Is  made 
even  more  unmistakable  by  tiie  exception  im- 
mediately following:  "Bxcept  that  In  the 
town  hall  and  in  schoolbooBes  one  fancet 
may  be  connected  with  all  the  watebMsIoaetl 
and  urinals  in  any  one  building." 

Again,  the  defense  claims  that  under  the 
exception  aliove  quoted  the  water  company 
has  not  furnished  water,  exduslTe  of  the 
water  charged  in  tlie  account  annexed,  for 
the  nprnber  of  faucets  apedSei  in.  the  oon- 
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tract,  and  that  consequently  Bome  at  least  of 
the  water  charged  abonld  be  Inclnded  in  the 
water  whtcb  was  to  be  furnished  without  ex- 
-tra  charge.  The  contract-  preyided,  as  we 
have  seen,  that  "one  faucet  may  be  connected 
with  all  the  water-closets  and  urinals  in  any 
one  building,"  in  the  town  hall  and  school- 
houses.  Bnt  the  undisputed  testimony  shows 
that  this  has  not  been  done;  that,  npon  the 
contrary,  the  phiinblng  for  each  water-closet 
and  for  the  nrinal  in  the  town  hall  is  entirely 
separate  and  distinct  from  that  of  each  oth- 
er, so  that  each  opening  in  tbe  water  pipe 
for  these  fixtures  must  be  counted  as  one 
tap  or  faucet. 

Under  this  construction  of  tbe  contract  tbe 
plaintllf  has  performed  its  part  of  tbe  eon- 
tract  in  this  respect  by  fomisbi^  water  at 
its  mains  for  at  least  18  faucets  in  these  pnt>- 
lic  buildings  apart  from  the  water  sued  for 
In  this  suit  It  Is  true  that  the  city  has 
never  notified  the  company  of  its  election  as 
to  what  particular  faucets  tbe  company 
should  furnish  water  for  without  extra 
charge,  but  -on  account  of  this  failure  on 
tbe  part  of  tbe  city  to  elect  the  company 
have  tbe  right  to  do  so,  and  to  charge  tor 
water  fumisbed  in  addition  to  that  to  be 
supplied  free  of  extra  charge. 

The  account  sued  is  made  up  in  part  of 
flat  «r  annual  rates  and  in  part  of  meter 
rates,  which  are  admitted  to  be  fair  and 
reasonable  if  the  company  had  the  right  to  put 
on  meters.  That  It  bad  such  a  right,  there 
being  lie  contract  to  th«  oontrary,  and  the 
rates  being  reasopable.  cannot  be  doubted. 
Bobbins  t.  Bangor  Railway  Company,  100 
Ife.  480,  62  Atl.  138.  1  li.  R.  A.  (N.  S.)  963. 

No  Qtiestton  la  raised  by  tbe  defease  as  to 
tbQ'Iiabillty  of  the  city  upon  an  implied  prom- 
ise to  pay  for  services  rendered  for  a  mu- 
nicipal purix>8e^  where,  as  in  this  case,  tl^e 
city  received  tbe  beneficial  use  of  the  services 
rendered,  and  where,  from  tbe  fact  that  bills 
ifor  this  water  furnished  were  rendered  by 
tbe  company  to  the  city  at  the  end  of  each 
^slx  months,  the  city  may 'bo  presumed  to 
have  known  that  tbe  water  was  furnished  un- 
der an  expectation  and  claim  of  payment 
therefor. 

Under  this  construction  of  the  contract  of 
1890,  and  tbe  defendant's  admissions,  tbe 
plaintiff  Is  entitled  to  judgment  for  tbe  sum 
of  $1,457.50,  and  Interest  upon  various  por- 
tlons  thereof  from  tbe  dates  of  demand  there- 
for to  the  date  of  judgment  Tbe  case  may 
be  remanded  to  nisi  prlus  for  tbe  conymta- 
tlon  of  this  interest 

So  ordered. 

(103  Ma  3SU 

BENNETT  v.  DYER. 

(Supreme  Judicial  Court  of  Maine.    January  25, 
1907.) 

DAMAOKS  —  BLSMENTB  ok  COXPERBATIOn  — 
BBEACH  OF  COKTSACT— Akticifatbd  Consb- 
QTTENCES. 

In  an  action  to  recover  damages  for  breach 
of'  cmitimct  to  purchase,  tbe  plaintiff's  steam 


laundry  business  in  Camden,  the  plaintiff  claim- 
ed, as  an.  element  ot  damages,  that,  "after  be 
had  made  a  contract  for  the  sale  to  the  defend- 
ant of  the  laundry  business,  he  sold  the  house 
In  wlilch  he  lived  in  Camden  for  tiie  sum  of 
$300  or  more  less  than  it  was  fairly  worth 
at  the  time  of  such  sale,  intending  to  move 
away  from  Camden,  because  he  believed  it 
would  be  advantageous  for  the  health  of  one 
member  of  his  family,"  and  offered  to  prove  "tiiat 
during  the  negotiation  for  the  sale  of  the  iaon- 
dry  business,  and  prior  to  the  completion  of  the 
contract,  he  informed  the  defendant  that  his 
purpose  in  making  the  contract  for  tbe  sale 
was  so  that  he  could  move  away  from  the  town, 
which  he  desired  to  do  for  the  reasons  above 
stated,  and  that  to  do  this  be  would  be  obliged 
to  sen  the  house  in  which  be  was  living,  and 
gave  these  as  the  reasons  why  he  sliould  re- 
quire the  payment  of  $500  on  account  of  the 
purcliase  before  the  contract  was  completed — 
which  sum  by  agreement  was  afterwards  reduc- 
ed to  $250,  and  was  paid  by  the  defendant  to 
the  plaintiff — and  that  subsequently,  and  after 
the  contract  was  made,  and  before  the  alleged  • 
breach,  he  did  sell  the  house  and  hmd  for  about 
$300  less  than  its  fair  market  value." 

The  presiding  justice  "ruled  that,  n6twlth- 
standiag  the  proof  of.  tbe  above  facts,  any  loss 
sustained  by  tbe  plaintiff,  under  the  circumstan- 
ces, In  selling  the  house  and  lot — in  no  way 
connected  with  the  laundry  business — was  not 
tmpioximately  caused  by  tbe  defendant's  breach 
of  contract,  because  such  loss  was  not  one  that 
would  have  been  contemplated  by  the  defendant, 
even  if  informed  of  the  facts  as  above  stated.'' 

Held,  that  the  ruling  was  right,  and  that  noth- 
ing appears  in  the  evidence  offered  which  na- 
turally should  have  led  the  defendant  to. con- 
template a  loss  to  tbe  plaintiff,  in  the  (Mntem- 
plated  sale  of  his  house ;  tile  presumption  being 
that  the  sole  of  the  house  would  -  produce  its 
market  value. 

(Official.) 

■  Exceptions  from  Supreme  Judicial  Court, 
Knox  County. 

Action  by  B.  L.  Bennett  agsirist  Edmund 
W.  Dyer.  Verdict  for  defendant,  and  plain- 
tiff excepts.    Exceptions  overruled.    • 

Action  of  assump^sit  to  recover  damages 
for  an  alleged  breach  of  a  contract  to  pur- 
chase the  pialntifTs  steam  laundry  business 
in  Camden  and  tbe  property  connected  there- 
with. 

Tried  at  the  September  term,  1908,  of  the 
Supreme  Judicial  Court,  Knox  county.  Plea, 
the  general  issue.  At  the  trial,  the  presid- 
ing Justice  made  a  certain  ruling  in  relation 
to  the  question  of  damages,  to  which  ruling 
the  plaintifl  took  exceptions,  and  tbe  case 
was  sent  directly  to  the. law  court  without 
further  proceedings  at  nisi  prlus. 

The  case  appears  in  the  opinion. 

.\rgued  before  EMERY  C.  J.,  and  WHITE- 
HOUSE,  SAVAQB,  POWERS,  PBABODY, 
and  SPEAR,  JJ. 

Arthur  S.  Littlefield,  for  plaintltt.  J.  H. 
Montgomery,. for  defendant 

SAVAGE,  J.  Action  to  recover  damages 
for  breach  of  contract  to  purchase  the  plain- 
tllTs  steam  laundry  business  In  CamSen, 
and  the  property  connected  therewith. 

At  the  trial  below,  in  opening,  the  plain- 
tiff's counsel  stated  that  one  of  the  principal 
elements  of  damage  which  be  daimed  to  re-^ 
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cover  was  "that  the  plaintiff,  after  he  bad 
made  a  contract  for  the  sale  to  the  defend- 
ant of  the  lanndry  business,  sold  the  house 
In  which  he  lived  In  Camden  for  the  sum  of 
$300  or  more  less  than  It  was  fairly  worth  at 
the  time  of  such  sale,  Intending  to  move 
away  from  Camden,  because  he  believed  It 
would  be  advantageous  for  the  health  of 
one  member  of  his  family."  The  presiding 
Justice  then  Intimated  that  he  did  not  think 
such  a  loss  was  one  which  naturally  follow- 
ed  from  the  defendant's  breach  of  the  con- 
tract. If  any,  or  one  that  the  defendant  did 
contemplate  or  should  have  contemplated, 
and  consequently  that  this  loss  could  not  be 
recovered  in  this  action.  Thereupon  the 
plaintiff  offered  to  prove  "that  during  the  ne- 
gotiations for  the  sale  of  the  laundry  busi- 
ness, and  prior  to  the  completion  of  the  con- 
tract, he  informed  the  defendant  that  his 
purpose  in  making  the  contract  for  the  sale 
was  so  that  he  would  move  away  from  the 
town,  which  he  desired  to  do  for  the  rea- 
sons above  stated,  and  that  to  do  tills  he 
would  be  obliged  to  sell  the  house  in  which 
he  was  then  living,  and  gave  these  as  the 
reasons  why  he  should  require  the  payment 
of  $500  on  account  of  the  purchase  before 
the  contract  was  completed — which  sum  by 
agreement  was  afterwards  reduced  to  $250, 
and  was  paid  by  the  defendant  to  the  plain- 
tiff—^and  that  subsequently,  and  after  the 
CDUtract  was  made,  and  before  the  alleged 
breach,  he  did  sell  the  house  and  land  for 
about  $300  less  than  Its  fair  market  value." 
The  counsel  also  stated  that,  imless  this  al- 
leged loss  was  an  element  of  damage  recov- 
erable In  this  action,  he  would  not  care  to 
proceed  to  trial 

Thereupon  the  presiding  Justice  "ruled 
that,  notwithstanding  the  proof  of  the  above 
facts,  any  loss  sustained  by  the  plaintiff,  un- 
der the  circumstances,  In  selling  the  house 
and  lot — In  no  way  connected  with  the  laun- 
dry business — was  not  approximately  caused 
by  the  defendant's  breach  of  contract,  be- 
cause such  loss  was  not  one  that  would  nat- 
urally be  expected  to  follow  from  such  al- 
leged breach,  nor  would  have  been  contem- 
plated by  the  defendant,  even  if  informed  of 
the  facts  as  above  stated."  To  this  ruling 
the  plaintiff  excepted,  and  the  case  was 
brought  directly  to  the  law  court,  without 
further  proceeding  below;  both  parties  stip- 
ulating that.  If  the  ruling  was  sustained,  this 
action,  as  well  as  another  action  by  this 
defendant  against  this  plaintiff  to  recover 
back  the  $250  paid  on  account  of  the  pur- 
chase price  of  the  laundry  business,  shall 
both  be  entered,  "Neither  party,  no  further 
action  for  the  same  cause,"  and  that,  If  the 
exceptions  are  sustained,  both  actions  are 
to  stand  for  trial. 

We  think  the  exceptions  must  be  overrul- 
ed. We  do  not  need  to  Inquire,  and  do  not 
Inquire,  what  would  have  been  the  effect  If 
the  selltf,  in  connection  with  the  trade,  had 
Informed  the  purchaser  of  his  intention  or 


purpose  In  consequence  of  the  trade  to  do 
some  act  which  might  naturally  result  in  a 
loss.  It  Is  clear  that  in  the  case  as  first  stat- 
ed by  counsel  there  was  no  connection  what- 
ever between  the  laundry  trade  and  the  sub- 
sequent sale  of  the  bouse.  Neither  the  sale 
of  the  house  nor  any  loss  therefrom  could 
have  been  contemplated  by  the  defendant 
Nor -upon  the  legal  theory  advanced  by  the 
plaintiff  Is  he  aided  by  the  proof  offered. 
What  mattered  It  if  he  did  say  that  he  would 
move  away  from  town,  to  benefit  the  health 
of  a  member  of  his  family,  and  that  be 
vTOuld  be  obliged  to  sell  his  house,  and  that  be 
gave  these  as  reasons  for  requiring  an  ad- 
vance payment?  Nothing  was  said  about 
the  probability  of  incurring  a  loss  on  the 
sale,  and  nothing  was  reasonably  to  be  infer- 
red. The  presumption  would  be  that  the 
sale  would  produce  the  market  value  of  the 
house,  for  aught  that  appears  here.  The 
fact  of  the  intended  sale  of  the  house  was 
brought  home  to  the  defendant,  but  nothing 
which  naturally  should  have  led  him  to  con- 
template a  loss  to  the  plaintiff. 

The  defendant  therefore  Is  not  liable  for 
this  loss,  even  If  It  should  be  admitted  that 
there  was  such  a  connection  between  the 
laundry  trade  and  the  sale  of  the  bouse 
that  he  might  have  been  held  liable  under 
some  circumstances,  whldi  question  we  do 
not  pass  upon. 

Exceptions  overruled. 

Action  to  be  entered  below: 

"Neither  party  no  further  acUon." 


(lot  Me.  &27) 
In  i«  EAILROAD  TAXA'nON. 
(Supreme  Judicial  Court  of  Maine.    March  20, 
1907.) 

1,  Taxation— BSxoiBB   Tax  on   Railboads— 

OONSTITUnONAr.  IiAW. 

Questions  submitted  by  the  Bouse  of  Rep- 
resentatives, March  14.  1907,  with  answers  of 
the  justices  of  the  Supreme  Judicial  Court 
thereon. 

An  excise  tax  prohibiting  the  assessment  of  ail 
other  taxes  upon  railroads,  their  property,  or 
stock  accarding  to  their  just  value  is  not  plainly 
forbidden  by  any  provision  in  the  Constitntion, 
and  is  therefore  constitutional. 

2.  Saxi!. 

A  tax  can  be  lawfully  levied  upon  the  fran- 
chise of  a  railroad  and  also  a  separate  tax  upon 
the  roadbed,  rolling  stock,  and  fixtures  at  their 
cash  value. 
8.  Savi. 

The  i>resent  law  whereby  railroads  opers- 
ting  in  this  state  are  taxed  upon  a  percentage 
of  their  gross  receipts  is  not  repugnant  to  the 
provisions  of  the  Constitution  of  this  state  rela- 
tive to  taxation.  The  tax  is  an  excise  tax  upon 
the  franchise  and  measured  as  to  amount  by 
the  gross  earnings  of  the  railroad. 
(Official.) 

In  House  of  Representatives, 

February  7,  1907. 
Ordered,  that  the  Justices  of  the  Supreme 
Judicial  Court  are  hereby   respectfully  re- 
quested to  give  to  this  house,  according  to 
the  provisions  of  .t^._,Qp«stltuf^if^this 
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state  Id  this  bebalf,  their  opinion  on  the  fol- 
lowing questions: 

First  Is  an  excise  tax  prohibiting  the  ap- 
portionment and  assessment  of  ail  other  tax- 
es upon  railroads,  their  property  or  stock  ac- 
cording to  their  Just  yalue,  constitutional? 

Second.  Can  a  tax  be  lawfully  levied  upon 
the  franchise  of  a  railroad,  and  also  a  sep- 
arate tax  upon  the  roadbed,  roUing  stock,  and 
fixtures  at  their  cash  value? 

Third.  Is  the  present  law  whereby  rail- 
roads operating  in  this  state  are  taxed  upon 
a  percentage  of  their  gross  receipts  repug- 
nant to  the  provisions  of  the  Constitution  of 
this  state  relative  to  taxation? 
House  of  Representatives,  March  14,  1907. 

Bead  and  passed. 

E.  M.  Thompson,  Clerk. 

State  of  Maine. 

To  the  House  of  Representatives. 

In  obedience  to  the  Constitution  the  under- 
signed justices  of  the  Supreme  Judicial  Court 
Individually  herein  give  their  opinion  re- 
quired by,  and  upon  the  questions  stated  in, 
the  order  of  the  House  of  Representatives 
passed  March  14,  1907. 

It  is  a  fundamental  principle  of  constitu- 
tional law  that  the  l^lslative  power  over 
taxation  for  public  purposes.  Including  all 
questions  of  what  shall  be  taxed  or  exempted 
from  taxation  and  all  questions  of  kinds, 
forms,  and  modes  of  taxation,  Is  limited  only 
by  the  positive  requirements  or  prohibitions 
of  the  Constitution.  It  Is  also  a  fundamental 
principle  that  no  act  of  the  Legislature  shall 
be  adjudged  unconstitutional  unless  it .  is 
plainly  forbidden  by  some  plain  provision  of 
the  Constitution. 

.  The  only  provision  in  the  Constitution  of 
this  state  relating  to  the  exercise  of  the  legis- 
lative power  of  taxation  is  that  In  section 
8  of  article  9  as  follows:  "All  taxes  upon 
real  and  personal  estate  assessed  by  authori- 
ty of  this  state  shall  be  apportioned  and  as- 
sessed equally  according  to  the  Just  value 
thereof."  This  provision  simply  requires 
that  any  tax  which  shall  be  lawfully  imposed 
upon  any  kind  or  class  of  real  or  i>ersonal 
property  shall  be  apportioned  and  assessed 
upon  all  such  property  equally,  etc.  Port- 
land V.  Water  Co.,  67  Me.  135.  It  does  not 
require  the  Legislature  to  Impose  taxes  upon 
all  the  real  and  personal  i»«perty  within  the 
state  of  whatever  kind  and  to  whatever  use 
applied.  The  Legislature  may,  nevertheless, 
determine  what  kinds  and  classes  of  prop- 
erty shall  be  taxed,  and  what  kinds  and 
classes  shall  be  exempt  from  taxation.  It 
has  exercised  this  power  of  exemption  fre- 
quently and  continually,  without  question, 
since  the  adoption  of  the  Constitution.  Port- 
land T.  Water  Company,  supra.  See  the  11 
paragraphs  of  section  6  of  chapter  9,  Rev.  St, 
for  numerous  instances  of  such  exemptions. 
It  is  now  too  late  to  question  the  power. 

Nor  does  the  constitutional  provision  pro- 
hibit -tbo  L^lslature  from   Imposing  othw 


taxes  than  those  on  real  and  personal  proi>- 
erty.  The  Legislature  is  left  free  to  Impose 
other  taxes  such  as  poll  taxes,  excise  taxes, 
license  taxes,  etc.  It  can  impose  such  taxes 
in  addition  to,  or  Instead  of,  taxes  on  prop- 
erty. It  can  subject  persons  and  corpora- 
tions to  both  or  either  kinds  of  taxation  or 
exempt  them  from  either  kind. 

Further,  the  Legislature  can  adopt  such 
mode,  or  measure,  or  rule  as  it  deems  best 
for  determining  the  amount  of  an  excise  or 
license  tax  to  be  Imposed,  so  that  It  applies 
equally  to  all  persons  and  corporations  sub- 
ject to  the  tax.  It  may  make  the  amount 
depend  on  the  capital  employed,  the  gross 
earnings,  or  the  net  earnings,  or  upon  some 
other  element 

Applying  the  foregoing  propositions  to  the 
questions  submitted,  it  Is  our  opinion: 

First.  That  an  excise  tax  prohibiting  the 
assessment  of  all  other  taxes  upon  railroads, 
their  property,  or  stock  according  to  their 
Just  value  Is  not  plainly  forbidden  by  any 
provision  In  the  Constitution,  and  Is  therefore 
constitutional. 

Second.  That  a  tax  can  be  lawfully  levied 
upon  the  franchise  of  a  railroad  and  also 
a  separate  tax  upon  the  roadbed,  rolling 
stock,  and  fixtures  at  their  cash  value. 

Third.  That  the  present  law  whereby  rail- 
roads operating  In  this  state  are  taxed  upon 
a  percentage  of  their  gross  receipts  Is  not- 
repugnant  to  the  provisions  of  the  Consti- 
tution of  this  state  relative  to  taxation.  The 
tax  Is  an  excise  tax  upon  the  franchise  and 
measured  as  to  amount  by  the  gross  earnings 
of  the  railroad. 

In  support  of  the  above  opinion  we  cite  the 
following  authorities:    State  v.  Western  Un- 
ion Telegraph  Co.,  73  Me.  518;  State  v.  Maine 
Central  B.   R.  Co.,  74  Me.  383;  Maine  v. 
Grand  Trunk  Ry.  Co.,  142  U.  S.  217,  12  Sup. 
Ct  163,  36  L.  Ed.  994;  Commonwealth  v.  N. 
El   State  *  T.  Co.,   18   Allen   (Mass.)   393; 
Cooley  on  Taxation  (2d  Ed.)  232;  Northamp- 
ton Co.  V.  Coal  Co.,  75  Pa.  461. 
Respectfully  your  obedient  servants, 
LU0ILIU8  A.  BMERT, 
WM.  P.  WHITBHOUSB, 
SEW  ALL  O.  STROTJT. 
ALBERT  R.   SAVAGE, 
PREn>BRICK  A.  POWERS, 
HENRY  C.  PEABODY, 
ALBERT  M.  SPEAR, 
CHARLES  F.  WOODABD. 


(US  Ha.  iSS) 
GOODWIN  ▼.  FALL. 

(Supreme  Judicial  Court  of  Maine.     Jan.  25, 
1907.) 

1.  EteTOFPKi/— By  Deed — Eftect  of  Fraud. 

The  general  rule  that  a  party  will  be  estop- 
ped to  question  bis  own  deed  does  not  apply 
where  the  deed  has  been  procured  by  fraud,  as 
the  doctrine  is  now  well  established  that  a  con- 
veyance obtained  by  fraud  will  not  operate  by 
way  of  estoppel  against  the  grantor. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol  19,  Estoppel,  i  25.]   gitzed  by  V^OOglC 
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2.  Deeds— VAtiniTT—MiflBEPBESENTATioN. 

A  bond  or  deed  procured  by  fraud  will  not 

Xrate  as  an  estoppel  upon  tbe  party  defrand- 
Relief  may  be  granted  under  the  circum- 
stances at  law,  not  only  when  fraud  enters  into 
it  and  vitiates  the  execution  of  tbe  instmment, 
but  when  it  consists  in  tbe  misrepresentation 
of  the  nature  and  value  of  the  consideration. 

(Ed.  Note.— For  cases  in  point,  see  Cent  Die. 
vol.  16,  Deeds.  {§  165-182;  yo\.  8,  Bonds,  if 
44,  45.] 

3.  Fkaud— Deception  CoNSTiTnniiG  Fbatjd — 
Falsity  and  Knowi^dqe  Thereof. 

If  a  person  states  to  another  person  that 
which  he  knows  to  be  false,  or  recklessly  states 
that  which  he  does  not  know  to  be  true  con- 
cerning a  material  matter,  and  tbe  person  to 
whom  such  statement  is  made  is  justified  by  the 
circumstances  connected  with  the  matter  con- 
cerning which  such  statement  is  made  in  rely- 
ing upon  such  statement  without  farther  inve*- 
tlgatioD  or  inquiry,  then  such  statement  is 
characterized  in  law  as  a  fraudulent  represen- 
tation. It  is  classified  among  the  wrongs  in- 
flicted by  one  person  upon  another  by  means 
of  deception,  and  in  contemplation  of  law  an 
intention  to  deceive  is  always  involved. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol  23,  Fraud,  {{  2-8.] 

4.  Saiie. 

A  fraudulent  purpose  may  be  inferred  from 
a  willfully  false  statement  in  relation  to  a 
material  fact;  and  it  is  not  always  necessary 
to  prove  that  tbe  person  making  such  state- 
ment knew  that  the  facts  stated  by  him  were 
falser  If  be  recklessly  states  as  of  his  own 
knowled^  material  facts  susceptible  of  knowl- 
edge which  are  false,  it  is  in  effect  a  fraud  upon 
tbe  party  who  reUes  and  acts  upon  the  state- 
ment as  true. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  23,  Fraud,  §(  5,  46,  47.] 

5.  TKE8PA8a  —  OOTTINO  TlllBEB  —  MlBBKPRK- 
8ENTATI0M8  BT  GSLAttXEK  OT  TlHBKJt— ETI- 
DENCE. 

In  the  case  at  bar  thp  original  plaintiff, 
Newell  Goodwin,  died  after  the  commencement 
of  the  suit  and  before  trial,  and  the  action  was 

Sneebuted  by  his  esecutor.  Mr.  Qoodwin  by 
eed  had  conveyed  to  tbe  defendant  a  certain 
parcel  of  land,  also  "all  the  growth"  standing 
on  a  certain  other  lot  of  land  bounded  on  the 
north  "by  tbe  above  described  lot  tbto  day  deeded 
to  said  Charles  W.  Fall,  running  easterly  to  a 
certain  spotted  yellow  birch  tree  standing  by  an 
elm."  The  defendant  cat  and  removed  certain 
irrowth  standing  on  the  last-described  land,  and 
Mr.  Ck>adwin  Drought  an  action  of  trespass 
guare  clausum  against  tba  defendant,  claiming 
that  the  defendant  had  committed  a  trespass, 
although  the  defendant  h^d  only  operated  within 
the  limits  «f  the  last-described  land.  At  the 
trial  the  plaintiff  claimed  that  another  yellow 
birch- tree  standing  within  one  or  two  rods  from 
a  "sdraggy  maple,  about  30  rods  westerly  from 
the  "spotted  yellow  birch  by  the  elm,"  was  the 
monument  for  the  northeasterly  comer  of  the 
last-described  land  intended  and  agreed  upon 
by  the  parties  before  the  deed  was  executed,  and 
that  Mr.  Goodwin  was  induced  to  assent  to 
the  bound  described  in  the  deed  by  means  of 
the  defendant's  positive  assurance  that  it  was 
only  "betwead  on^  and'  two  rodfl^'  from  the 
"scraggy  maple."  The  testimony  of  the  magis- 
trate who  Wrote  tbe  deed  was  offered  In  behalf 
of  the  plaintiff  to  show  that  the  defendant  made 
fraudulent  representation  to  the  grantor,  MrJ 
Goodwin,  respecting  the  location  of  the  "spotted 
yellow  birch  near  the  elm,"  for  the  purpose, 
aa  it  was  claimed,  of  inducing  Mr.  -Goodwin 
to  accept  that  monument  as  tbe  northeast  comer 
to  be  mentioned  in  the  deed,  and  that  Mr.  Good- 
win was  thereby  induced  to  execute  the  deed 
as  tt  was  wrijtten  with  calls  embracing  the 
growUi  on  six  acres  mqre  than  be  Intended  to 


sell  to  the  defendant  Tbe  plaintiff  claimed  that 
this  evidence,  considered  in  connection  with 
the  other  evidence,  was  sufficient  to  create  an 
estoppel  against  the  defendant  and  preclude  him 
from  claiming  the  growth  on  land  embraced  in 
the  deed  thus  obtained  by  weans  of  a  false 
representation,  and  that  the  plaintiff  was  not 
estopped  br  a  deed  thus  obtained  by  fraud. 
The  presiding  Justice  excluded  the  evidence  of 
the  magistrate  and  ordered  a  recdict  for  the 
defendant 

Held,  that  the  evidence  of  tbe  magistrate  re- 
specting the  representation  made  by  the  defend- 
ant to  Mr.  Goodwin,  die  grantor,  should  have 
been  admitted,  and  the  case  submitted  to  tbe 
jury  upon  the  question  of  estoppeL 

(OfficiaL) 

Exceptions  from  Supreme  Judicial  Court, 
Tori  Comity. 

Action  by  Newell  Goodwin  against  Charles 
W.  ITaU.  Verdict  directed  for  defendant 
and  plaintifl  excepts  to  tbe  rulings  of  tbe 
comrt     Exceptions  sustained. 

Trespass  quare  clausum  to  recover  dam- 
ages for  cutting  wood  and  timber  on  land 
claimed  by  the  original  plaintiff,  Newell 
Goodwin,  who  died  after  the  action  wks  com- 
menced and  before  the  trial  thereof,  and  the 
action  was  prosecuted  by  his  executors. 
Plea,  the  general  Issue,  with  a  brief  state- 
ment alleging  title  In  the  defendant  to  all  tbe 
growth  cut  by  him  by  virtue  of  a  deed  from 
said  Newell  Goodwin  to  the  defendant 

Tried  at  tbe  January  term,  1906,  of  tbe 
Supreme  Judicial  Court  York  county.  Dur- 
ing tbe  trial  the  plaintiff  offered  certain 
evidence,  which  was  excluded  by  the  presid- 
ing justice.  To  this  ruling  the  plaintiff  ex- 
cepted. At  the  conclusion  of  the  evidence 
tbe  presiding  justice  "ruled,  as  matter  of 
law,  that  tbe  evidence  presented  was  not 
suificlent  to  authorize  a  verdict  in  favor  of 
tbe  plaintiff,  and  directed  a  verdict  for  the 
defendant,"  and  the  verdict  was  so  rendered. 
To  this  ruling  the  plaintiff  also  excepted. 

The  case  fully  appears  in  the  opinlMi. 

Memorandum.  One  of  the  justices  sitting 
at  the  term  of  the  law  court  at  which  this 
case  was  argued  did  not  sit  in  this  Case,  be- 
ing disqualifled  under  the  statute  by  reason 
of  having  ruled  therein  at  nisi  prius. 

Argued  before  WHITBHOUSB,  SAVAGE. 
POWERS,  and  SPEAR,  JJ. 

George  F.  &  Leroy  Haley,  for  plaintiff. 
Mathews  &  Stevens,  for  defendant   .. 

WHITBHOUSB.  J.  This  to  auTftctiOD  of 
tresimss  quare  -  clausum  to  recover  damages 
for  cutting  timber  and  wood  on  land  claim- 
ed by  the  original  plaintiff,  Newell  Goodwin. 
The  plea  Is  tlie  general  issue,  with  a  brief 
state«awt  alleging  title  in  tbe  defendant  to 
all  the  growth  cut  by  him  by  virtue  of  a  deed 
from  Newell  Goodwin,  dated  October  18, 
1899. 

Newell  Goodwin  deceased  after  the  com- 
mencement of  the  suit  and  before  trial,  and 
tbe  action  Is  now  prosecuted  by  bis  ra^cutor. 

Tbe  defendant  purchased  of  Goodwin  a 
certain  j^rcel  of  wisodland,  fp^-f^^aii 
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the  growth"  Btandlog  on  a  certain  other  lot 
bounded  on  the  north  "by  the  above-descrTb- 
ed  lot  this  day  deeded  to  said  Charles  W. 
Fall,  running  easterly  to  a  certain  spotted 
yellow  birch  tree  standing  by  an  elm."  This 
action  of  trespass  grows  out  of  a  controversy 
respecting  the  northeasterly  corner  of  the  lot 
thus  located  by  the  description  In  the  deed 
at  "a  certain  yellow  blrcb  tree  standing  by 
an  elm." 

The  plaintiff  claims  that  another  yellow 
b<rch  tree  standing  within  1  or  2  rods  from 
a  "scraggy  maple,"  about  80  rods  westerly 
from  the  'Spotted  y«lIow  birdi  by  the  elm," 
was  tbe  monument  for  the  northeasterly 
comer  Intendied  and  agreed  upon  by  the  par- 
ties before  the  deed  was  executed,  and  that 
Mr.  Goodwin  was  Induced  to  assent  to  the 
bound  described  in  the  deed  by  means  of 
the  defendant's  positive  assurance  that  It 
was  only  "between  one  and  two  rods"  from 
the  "scraggy  maple." 

Wltb  respect  to  the  alleged  acts  of  tres- 
pass, the  case  discloses  the  following  stipu- 
lation: "It  is  agreed  that  if  the  line  Is  from 
tbe  place  marked  'yellow  blrcb'  up  by  tbe 
elm,  if  that  Is  the  corner,  there  has  been  no 
trespass;  that  If  It  is  down  where  tbe  maple 
Is,  or  anywhere  between  tbem.  It  is  admitted 
that  there  has  been  a  trespass." 

It  aivears  from  tbe  testimony  of  a  sur' 
reyor,  and  Is  not  In  controversy,  that  a  large 
yeilow  blrcb  tree,  at  least  sixteen  Inches 
In  diameter,  spotted  on  three  endes  for  a 
comer,  was  readily  found  by  him,  In  making 
a  survey  after  the  commencement  of  this 
suit,  near  a  large  elm  at  the  north  end  of 
tbe  easterly  line  claimed  by  tbe  defendants: 
but  about  30  rods  westerly  from  this  spotted 
yellow  birch  the  stump  of  another  yellow 
birch  tree  of  about  the  same  size,  recently 
cut,  was  found  at  the  northerly  end  of  the 
line  claimed  by  the  plaintiff,  within  1  rod 
and  22  links  from  the  large  "scraggy  maple." 

The  testimony  of  J.  S.  Wentworth,  the  mag- 
istrate who  wrote  the  deed  in  question  from 
Newell  GoodwlA  to  the  defendant,  was  of- 
fered in  behalf  of  tbe  plaintiff,  with  the 
following  statement  respecting  its  purpose 
and  tendency: 

"Our  position  Is,  and  the  evidence  that  we 
offer  will  tend  to  prove,  and  I  offer  it  for 
tbe  purpose  of  proving,  that  at  the  time  tbe 
deed  was  prepared  Mr.  Goodwin  gave  Mr. 
Wentworth  Instructions,  In  the  presence  of 
Mr.  Fall,  to  ran  the  line  opposite  the  maple 
tree  marked  upon  the  plan,  and  run  across 
to  the  line  of  Orren  B.  Goodwin,  or  Good- 
win's beirs,  as  afterwards  stated  In  the 
deed;  that  at  that  time  Mr.  Fall  stated  to 
him  that  he  did  not  think  it  was  quite  far 
enough  to  take  in  all  of  the  old  growth,  and 
said.  'Wby  not  run  to  the  yellow  birch  that 
Is  near  the  elm,  about  a  rod  or  two?*  Mr. 
Croodwln  states,  'I  don't  remember  any  elm 
there;  but  I  do  remember  a  yellow  birch 
there,'  and  M>.  Fall  then  states  that  there 
Is  an  elm  close  to  tbe  yellow  birch,  and  it 


Is  only  between  one  and  two  rods  from  the 
maple.  Mr.  Goodwin  says,  Then,  If  that  is 
sov  if  it  ain't  any  farther  than  that,  a  rod 
or  two.  It  won't  make  any  difference  and  It 
may  go  to  that  poinf ;  and  that  was  the  point 
we  claim  at  which  tbey  Intended  to  make 
tbe  deed,  and  that  Mr.  Fall  having  made 
that  representation— and,  according  to  the 
testimony,  he  had  walked  that  same  fore^ 
noon  over  that  same  road — ^that  he  is  es- 
topped claiming  it  In  any  different  place." 
Tbe  rules  of  evidenoe  In  equity  would  be 
tbe  same  as  in  law,  and  I  do  not  understand 
that  tbere  Is  any  difference  in  regard  to  tiie 
effect  of  an  estoppel  if  a  man  has,  by  his 
conduct  or  by  his  dedaratlon,  misled  a 
party  to  that  party's  disadvantage,  and  he 
ought  not  to  be  allowed  to  tako  advantage 
of  his  own  wrong,  and  if  the  testimony  of 
this  boy  is  true  that  he  had  walked  over  that 
tjiat  forenoon  by  botti  trees,  and  the  boy 
said  he  had,  and  bad  walked  down  there  as 
the  boy  says  he  had  that  long  distance,  25 
rods  and  62  links,  he  knew  wben  be  was 
making  tbat  statement  that  It  was  falser  and 
be  cannot  be  allowed  to  take  advantage  ot  It. 

Upon  objection  by  tbe  defendant's  counsel, 
the  presiding  judge  ruled  that  this  evidence 
was  not  admissible,  and  thereupon  ordered 
a  verdict  for  the  defendant  The  case  comes 
to  this  court  upon  exceptions  to  these  rulings. 

Tbe  evidence  of  tbe  magistrate  excluded 
by  the  court  does  not  appear  to  have  been 
offered  for  the  purpose  of  authorizing  the  ju- 
ry to  substitute  the  yellow  birch  tree  near  the 
"scraggy  maple,"  for  the  spotted  yellow  blrcb 
toy  tbe  elm  which  was  clearly  designated  in 
the  deed  as  a  monument  to  mark  the  nortb- 
east  comer  It  was  obviously  inadmissible 
for  that  purpose.  It  had  not  been  claimed. 
or  suggested  that  there  was  any  ambiguity 
in  the  description  of  tbe  bounds  in  tbe  deed, 
or  tbat  any  uncertainty  in  regard  to  them 
had  been  created  by  extrinsic  evidence.  The 
monument  at  the  northeast  comer  was  so 
clearly  designated  that  it  was  at  once  def- 
initely located  on  tbe  surface  of  the  earth 
by  the  surveyor,  and  the  "clear  and  unam- 
biguous calls  of  a  deed  cannot  be  set  aside 
and  different  ones  substituted  in  tbeir  place 
by  parol  evidence  of  tbe  acts  of  the  parties 
either  before  or  after  tbe  deed  is, made." 
Ames  V.  Hilton,  70  Me.  41,  and  cases  cited. 

The  line  run  from  the  jotted  yellow  birch 
by  tbe  eim  must,  therefore,  be  deemed 
the  true  boundary  line  as  disclosed  In  the 
deed,  and  In  that  event,  as  before  seen,  tbe 
parties  agreed  In  tbe  report  that  "tbere  has 
been  no  trespass."  It  is  not  contended  by 
the  defendant,  however,  that  this  stipula- 
tion was  Intended  to  be  conclusive  upon  the 
question  of  the  defendant's  liability.  It  was 
designed  simply  as  an  agreed  statement  of 
fact  tbat  there  had  been  no  cutting  b^ond 
the  line  described  in  the  deed.  It  was 
claimed  at  the  trial,  ana  insisted  In  argu- 
ment by  the  plaintiff's  counsel,  that  tbe  evi- 
dence of  the  magistrate  was  admissible  tcp 
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show  that  tbe  defendiant  made  fraudulent  rep- 
resentation to  Mr.  Goodwin  respecting  the 
location  of  the  "spotted  yellow  birch  near  the 
elm,"  for  the  purpose  of  inducing  him  to  ac- 
cept that  monument  as  the  northeast  corner 
to  be  mentioned  In  the  deed;  that  Mr.  Good- 
win was  thereby  induced  to  execute  the  deed, 
as  it  was  written  with  calls'  embracing  the 
growth  on  six  acres  more  than  he  Intended 
to  sell  to  the  defendant. 

It  is  contended  by  the  plaintiff  that  this 
evidence,  considered  in  connection  with  the 
other  evidence  In  the  case,  Is  sufficient  to 
create  an  estoppel  against  the  d^endant  and 
preclude  him  from  claiming  the  growth  on 
land  embraced  in  a  deed  thus  obtained  by 
means  of  a  false  representation,  and  that  the 
plaintiff  is  not  estopped  by  a  deed  thus  ob- 
tained from  him  by  fraud. 

It  appears  from  the  evidence  offered  and 
excluded  that  Mr.  Goodwin  gave  the  surveyor 
instructions,  In  the  presence  of  the  defend- 
ant, to  run  the  line  opposite  the  maple  tree 
which  was  afterwards  designated  on  the  plan 
as  "scraggy  maple,"  but,  in  order  to  take  in 
all  of  the  old  growth,  the  defendant  preferred 
to  have  the  line  ran  to  "the  yellow  birch  near 
the  elm,"  and  stated  as  a  positive  fact  that  It 
was  "only  between  one  and  two  rods"  from 
the  maple,  whereas  in  truth  and  in  fact  as 
already  noted  it  was  more  than  30  rods  dis- 
tant from  it.  It  also  appears  from  the  tes- 
timony of  the  defendant's  son  that  only  a  few 
hours  before  the  deed  was  prepared  he  and 
his  father  went  over  the  lot,  down  past  the 
"scraggy  maple"  to  the  yellow  birch  by  the 
elm,  and  that  his  father  then  spotted  the  yel- 
low birch  before  they  went  to  the  magistrate's 
office.  It  is  claimed  that  the  Jury  would  have 
•been  warranted  in  finding  that  the  defendant 
stated  to  Mr.  Goodwin  what  he  knew  to  be 
false,  or  recklessly  stated  what  he  did  not 
know  to  be  true,  and  that  Mr.  Gtoodwin,  be- 
ing aged  and  infirm  and  residing  two  miles 
distant  from  the  lot,  was  Justified  in  relying 
upon  the  defendant's  statement  without  fur- 
ther Investigation  or  Inquiry.  Such  a  state- 
ment is  characterized  in  law  as  a  fraudulent 
representation.  It  is  classified  among  the 
wrongs  inflicted  by  one  person  upon  another 
by  means  of  dec^tion,  and  in  contemplation 
of  law  an  Intention  to  deceive  is  always  in- 
volved, but  a  fraudulent  purpose  may  be  in- 
ferred from  a  willfully  false  statement  in 
relation  to  a  material  fact;  and  it  Is  not  al- 
ways necessary  to  prove  that  the  defendant 
knew  that  the  facts  stated  by  him  were  false. 
If  he  recklessly  states  as  of  his  own  knowl- 
edge material  facts  susceptible  of  knowledge 
which  are  false,  it  is  In  effect  a  fraud  upon 
the  party  who  relies  and  acts  upon  the  state- 
ment as  tme.  Braley  v.  Powers,  82  Me.  209, 
42  Ati.  362;  Litchfield  v.  Hntchlnson,  117 
Mass.  195. 

Substantially  the  same  rule  prevails  in  re- 
gard to  the  doctrine  of  estoppel.  It  was  ex- 
pressly declared  by  this  court  in  Martin  r. 
Maine  Central  Railroad  Co.,  83  Me.  100.  21 


Ati.  740,  that  "it  Is  not  necessary  that  the 
original  conduct  creating  the  eslwppel  should 
be  characterized  by  an  actual  Intention  to 
mislead  and  deceive,"  and  this  was  express- 
ly affirmed  in  Rogers  v.  Portland  &  B.  St. 
By.,  100  Me.  93,  60  Atl.  713,  70  L.  R.  A.  574. 
See,  also,  Trenton  Banking  Co.  v.  Duncan, 
86  N.  Y.  221. 

The  general  rule  that  a  party  will  be  es- 
tc^ped  to  questicm  his  own  deed  does  not 
apply  where  the  deed  has  been  procured  by 
fraud.  Harding  v.  Randall,  15  Me.  332.  The 
doctrine  is  now  well  estabiislied  that  a  con- 
T^onoe  obtained  by  fraud  will  not  operate 
by  way  of  estoppel  against  the  grantor. 
11  EnCyc.  of  Law,  p.  394;  16  Cyc.  of  Law  St 
P.  p.  708.  A  bond  or  deed  procured  by  fraud 
will  not  operate  as  an  estoppel  upon  tlie  party 
defrauded.  Relief  may  be  granted  under  the 
circumstances  at  law,  not  only  when  fraud 
alters  into  it  and  vitiates  the  execution  of 
the  Instrument,  but  when  It  consists  In  the 
misrepresentation  of  the  nature  and  value  of 
the  consideration.  Herman  on  Estoppel,  I 
587;  Bigelow  on  Estoppel  2S5;  Hazard  t. 
Irwin,  18  Pidt.  95;  Phillips  v.  Potter,  7  R.  L 
289,  82  Am.  Dec.  698;  Hoitt  ▼.  Holcomb,  23 
N.  H.  535. 

It  will  be  remembered  that  in  this  case  the 
question  does  not  arise  respecting  a  convey- 
ance of  land  in  fee.  It  was  a  permit  to  cut 
and  ranore  the  growth  standing  on  the  land 
described.  By  the  same  deed  the  defendant 
took  a  conveyance  of  one  lot  of  land  in  fee, 
and  the  right  to  cut  and  remove  the  growth 
standing  on  the  parcel  in  question.  At  the 
time  of  tlie  commencement  of  this  action  this 
right  to  cut  and  remove  the  growth  from  the 
disputed  section  had  been  fully  exercised,  and 
he  had  no  further  interest  in  that  part  of  the 
permitted  lot  from  which  the  growth  had 
been  removed.  There  was  no  necessity  or 
occasion  for  a  proceeding  in  equity  to  reform 
the  deed.  The  defendant  had  no  farther 
right  or  interest  in  the  land.  If  the  plaintiff's 
contention  Is  correct,  the  true  line  to  which 
the  defendant  had  the  right  to  cut  should 
have  been  ran  from  the  yellow  birch  within 
2  rods  of  the  "scaggy  maple,"  Instead  of 
the  "spotted  yellow  birch  by  the  elm,"  80 
rods  farther  east  The  aK>arait  right  to  cat 
between  these  two  lines,  the  plaintiff  says, 
was  obtained  by  fraud.  The  growth  stand- 
ing between  these  two  lines  was  on  the  plaln- 
tifTs  land,  upon  which  the  defendant  had  in 
truth  no  lawful  right  or  autliority  to  oiter; 
his  prima  facie  right  having  been  vitiated  by 
fraud.  The  line  claimed  by  the  plaintiff  be- 
yond which  the  defendant  acquired  no  valid 
right  to  cut  is  no  more  uncertain  or  indefinite 
In  this  action  of  trespass  than  it  would  be 
in  an  action  on  the  case  to  recover  damages 
for  the  defendant's  fraudnl«it  representa- 
tions, and  the  assessment  of  damages  would 
be  no  more  difficult  In  the  one  case  than  in 
the  other.  There  seems  to  be  no  reason  in 
principle  why  the  doctrine  of  equitable  es- 
toppel should  not  apply  to  such^  .(^iscl^^ 
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In  StuUbs  T.  Pratt,  8S  Me.  429.  27  Ati.  311, 
the  court  say:  "The  doctrine  of  estoppel  bas 
been  yery  lunch  extended  within  the  last  half 
century,  and  is  now  as  freely  applied  in  ac- 
tions at  law  as  in  suits  In  equity.  It  Is  a 
doctrine  so  well  calculated  to  suppress  fraud 
and  oppression  that  we  do  not  wish  to  be  un- 
derstood as  limiting  its  application  In  the 
Bllf^teat  degree  in  proper  cases." 

It  is  accordingly  the  opinion  of  the  court 
that  In  the  case  at  bar  the  evidence  of  the 
magistrate  respecting  the  representation  made 
by  the  defendant  to  the  grantor  before  the 
deed  was  executed  should  have  been  admitted 
and  the  case  submitted  to  the  jur7  upon  the 
<]aestlon  of  estoppel. 

Bzeeptions  sustained. 


(IM  Ma.  S40) 

HAYFORD  ▼.  MUNICIPAIj  OFFICERS  OF 
CITY  OF  BANOOR. 

(Sapreme  Jndldal  Court  of  Maine.     Jan.  24, 

1907.) 
L  Gebtiokabi— Natttbb   and   Gbourd»— Re- 

TISW  or  £}BB0B8  IN  LAW. 

The  writ  of  certiorari  can  only  be. issued 
to  correct  errors  in  law. 

fBd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  9.  Certiorari,  H  1,  180-182.] 

2.  Same— QiTGSTioRS   of    Fact. 

When  the  issues  taised  by  the  assignment 
of  errors  relates  entirely  to  questions  of  fact 
to  be  determined  by  evidence  outside  of  the 
record,  such  questions  cannot  be  reached  by  a 
writ  of  certiorari. 

[Ed.  Note.— For  cases  in  p<^t,  see  Cent.  Dig. 
vol.  9,   Certiorari,   $S    180-182.] 

8,   SAKX— DiSCBETION  OY  COCBT. 

The  writ  of  certiorari  is  not  a  writ  of  right, 
but  one  of  discretion.  If  the  record  offered 
exhibits  errors,  it  is  within  the  discretion  of  the 
court  to  admit  evidence  aliunde  the  record  to 
show  that,  even  though  erroneous,  justice  and 
equity  do  not  require  that  it  should  be  quashed. 
When  such  recorS'  and  evidence  have  been  pro- 
duced, it  is  within  the  discretion  of  the  court 
to   issue  or   refuse   the  writ 

(Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  9.  Certiorari,  i  177.J 

4.  XlHIRBNT     I>01CAIH— NaTUBB     OF     POWB»— 

Validity  or  Exercise — Determination. 
The  Constitution  of  Maine  (article  1,  | 
21)  provides  that  "private  property  shall  not 
be  taken  for  public  uses  without  just  compensa- 
tioo;  nor  unless  the  public  exigencies  require 
it,"  Under  this  section,  the  first  proposition 
arising  with  resi>ect  to  the  taking  of  private 
property  by  the  right  of  eminent  domain  is 
whether   the  public  exigency   or   necessity   re- 

2 aires  it     This  is  a  legislative  question,  and 
I  not  open  to  Judicial  revision. 
[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  IS,  Eminent  Domain,  S|  166,  166.] 

5.  Sahk— Effect  or  Leqislativx  Action. 

The  Legislature,  by  the  enactment  of  sec- 
tion 89  of  cbiapter  4  of  the  Revised  Statutes,  in 
relation  to  the  taking  of  "suitable  lands  for 
•  •  •  a  public  library  building"  by  cities  and 
towns,  has  not  undertaken  to  say  that  any  spe- 
cific piece  of  land  may  l>e  taken,  but  has  declared 
that  the  public  exigency,  requiring  that  some 
private  property  may  be  taken  for  "a  public 
library  building,"  exists,  and  thus  the  exigency 
or  necessity  is  established  by  the  enactment  of 
the  statute  authorizing  the  taking.  In  such 
a  case,  municipal  officers  do  not  pass  upon  the 
question  of  necessity,  as  that  has  already  been 


done  by  the  Legislature  before  the  duties,  of 
the  municiijal  ofiicers  under  this  section  of  the 
statute  begin.. 

6.  Same— Delegation  or  Foweb— Munioifai. 

COBPOBATIONS. 

The  Legislature,  having  the  constitutional 
right  of  taking  lands  for  a  public  purpose,  also 
has  the  right  to  delegate  such  authority  to 
municipal  officers,  and  the  act  of  municipal  of- 
Scerg  in  the  exercise  of  the  authority  conferred 
by  Rev.  St  c.  4,  {  88,  to  take  land  for  a 
public  library  buildmg,  is  the  exercise  of  a 
legislative  function,  and  is  not  reviewable  by 
the  court 

SE3d.  Note.— For  cases  in  point,  see  Cent  Dig. 
.  18,  Eminent  Domain,  §§  16S-170.] 

7.  Same— Extent  or  Right— Detebminatton. 

Not  only  is  the  question  of  exigency  or 
necessity  for  the  taking  a  matter  for  the  Legis- 
lature, or  those  to  whom  it  delegates  its  au- 
thority, but  also  the  extent  to  which  property 
may  be  taken  is  also  a  matter  for  the  Legis- 
lature, 
(Official.) 

Report  from  Supreme  Judicial  Court, 
Penobscot  County. 

Petition  by  Laura  Hayford,  trustee,  for 
writ  of  certiorari  to  quash  a  record  of  the 
municipal  oflOcers  of  the  city  of  Bangor. 
Case  reported.  Writ  denied,  and  petition 
dismissed. 

Petition  for  a  writ  of  certiorari  to  quash 
a  record  of  the  municipal  officers  of  the 
city  of  Bangor,  wherein  are  contained  the 
proceedings  of  the  city  in  taking  certain 
real  estate  of  the  plalntift,  in  said  city, 
by  right  of  eminent  domain  for  a  public 
library  building,  under  the  provisions  of  Rev. 
St.  c.  4,  §  89. 

Heard  at  the  October  term,  1906,  of  the 
Supreme  Judicial  Court,  Penobscot  County. 
At  the  conclusion  of  the  evidence,  the  case 
by  agreement  was  reported  to  the  law  court 
"to  be  determined  upon  so  much  of  the  evi- 
dence as  is  legally  admissible." 

The  case  appears  In  the  opinion. 

Argued  before  EMERY,  C.  J., 'and  WHITE- 
HOUSE,  SAVAGE,  POWERS,  PBABODY, 
and  SPEAR,  JJ. 

Charles  F.  Woodard  and  Erastus  C.  Ry- 
der, for  plaintiff.  E.  P.  Murray,  O.  A. 
Bailey,  and  T.  D.  Bailey,  toe  defendant 

SPEAR,  J.  This  case  involves  an  appli- 
cation for  a  writ  of  certiorari  tQ  quash  a 
record  of  the  municipal  officers  of  the  city  of 
Bangor,  wherein  are  contained  the  proceed- 
ings of  the  city.  In  taking  certain  real  estate 
of  the  plaintiff  by  right  of  eminent  domain 
for  a  public  library  building.  In  accordance 
with  Rev.  at  c.  4,  §  89,  which  reads:  "Any 
city  or  town  containing  more  than  one  thon- 
sand  inhabitants,  upon  petition  in  writing 
signed  by  at  least  thirty  of  Its  taxpaylng 
citizens,  directed  to  the  municipal  officers, 
describing  the  land  to  be  taken  as  herein- 
after provided,  and  the  names  of  the  owners 
thereof  so  far  as  they  are  known,  at  a  meet- 
ing of  such  town,  or  of  the  mayor,  aldermen 
and  council  of  such  city  may  direct  such 
municipal  officers  to  take  suitable  lands  for 
public  parks,   square^^j;^^  ^pi^bl/^  library 
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building;  and  thereupon  sucta  officers  may 
take  such  land  for  such  purposes,  but  not 
without  consent  of  the  owner,  If  at  the  time 
of  filing  such  petition,  with  such  ofDcerS, 
or  in  the  office  of  the  clerk  of  such  town  or 
city,  such  land  la  occupied  by  a  dwelling- 
house  wherein  the  owner  or  his  family  re- 
aide.'' 

The  groundB  upon  which  the  plaintiff 
claims  the  writ  should  be  issued  are  stated 
as  follows: 

(1)  It  Is  claimed  by  the  plaintiff  that  the 
whole  premises  are  not  necessary  for  a  li- 
brary lot;  that  the  amount  of  land  included 
In  the  premises  is  largely  In  excess  of  what 
Is  reasonably  required  for  a  public  library 
building. 

(2)  It  is  clalo>«d  that  part  of  the  premises 
is  not  adapted  for  use  as  a  lot  for  a  public 
library  building,  and  therefore  is  not  suit- 
able for  that  pnrpose. 

It  does  not  appear  to  be  alleged  or  claimed 
that  any  defect  in  the  chain  of  proceedings, 
required  by  law  for  a  legal  condemnation 
of  the  premises  In  question,  is  found  in  the 
rec(Nrd.  In  other  words,  the  record  discloses 
that  all  the  proceedings  in  the  taking  of  the 
land  wevs  regular.  The  contention  of  the 
plaintiff  therefore  does  not  seek  to  assign 
any  errors  apparent  upon  the  face  of  the 
record. 

The  issue  which  she  raises  In  her  assign- 
ment of  errors  relate  entirely  to  questions 
of  fact  to  be  determined  by  evidence  outside 
the  records. 

But  such  questions  cannot  be  reached  by 
a  writ  of  certiorari.  The  writ  can  only 
be  issued  to  correct  errors  in  law.  The 
petitioner  can  present  no  evidence  dehors  the 
record.  It  Is  not  a  writ  of  right,  but  one  of 
discretion.  If  the  record  offered  exhibits 
errors,  it  Is  then  within  the  discretion  of  the 
court  to  admit  evidence  aliunde  the  record 
to  show  that,  even  though  erroneous.  Justice 
and  equity  do  not  require  that  it  should 
be  quashed.  When  such  record  and  such  evi- 
dence had  been  produced.  It  is  in  the  discre- 
tion of  the  court  to  issue  or  refuse  the  writ 

The  authorities  upon  this  branch  of  the 
case  have  so  recently  been  considered  in 
Stevens  v.  County  Commissioners,  97  Me. 
121,  53  Atl.  985,  that  we  need  only  to  refer 
to  this  case  as  authority  for  the  uniform 
practice  In  this  state  of  issuing  the  writ  of 
certiorari  only  upon  evidence  presented  by 
the  record  itself,  and  to  correct  errors  In 
law.  These  conclusions  are  decisive  of  the 
plaintifTs  case,  and  require  that  the  writ 
should  be  denied. 

While  the  case  may  have  been  properly 
decided  upon  the  production  of  the  record 
only,  yet,  inasmuch  as  the  plaintiff  has 
presented  and  fully  argued  her  contention 
upon  the  errors  assigned,  it  is  the  opinion  of 
the  court  that  it  may  not  be  Improper  to 
briefly  allude  to  the  question  raised,  waiving, 
arguendo,  the  fact  that  the  case  is  conclud- 
ed by  the  record. 


The  Constitaticm  of  Maine  (artid«  1,  |  21) 
provides  that  "private  proi>ei-ty  shall  not  be 
taken  for  public  uses  without  Just  compensa- 
tion; nor  unless  the  public  exigencies  require 
it"  Under  this  section,  three  propositions 
arise  with  respect  to  the  taking  of  private 
property  by  the  right  of  eminent  domain: 
First,  whether  the  public  exigency  or  neces- 
sity reqoirea  it;  second,  whether  the  tak- 
ing is  for  a  public  use;  third,  that  Just  com- 
pensation mnst  be  made.  The  nuttier  of 
compensation  is  not  herd  raised.  The  first 
so  far  as.  we  are  aware,  is  held  to  involve 
a  legislative  question,  and  Is  not  open  to 
Judicial  r«Tialon.  The  second  is  a  Judicial 
question,  and  may  be  reviewed  by  the  oonrt 
Neither  is  this  question  raised  in  tiieae  pro- 
ceedings. 

In  the  case  at  bar,  the  plaintiff's  first  claim 
is  "that  the  whole  premises  are  not  neces- 
sary for  a  library  lot"  The  issue  Iiere  rais- 
ed by  the  plaintiff  is  clearly  a  subject  for 
legislative  action.  Such  action  has  been  tak- 
en and  promulgated  in  Rev.  St  {  89,  c.  4, 
above  quoted.  The  Legislature  has  not  un- 
dertaken to  say,  by  Its  action,  that  any  spe- 
cific piece  of  land  may  be  taken,  but  has  de- 
clared that  the  public  exigency,  requiring 
that  some  private  property  may  be  taken 
for  a  public  library  building,  exists,  and  thus 
the  exigency  or  necessity  Is  established  by 
the  enactment  of  the  statute  authori^ng 
the  taking. 

It  will  therefore  be  observed  that  the 
nraniolpal  officers  do  not  pass  upon  the  qne»- 
tion  of  necessity.  That  has  already  been 
done  by  the  Legislature  before  their  duties 
begin. 

The  exigency  or  necessity  having  been  de- 
clared to  exist  the  act  then  prescribes  the 
method  of  procedure  for  the  condemnation 
of  the  particular  piece  of  property  required 
to  meet  soch  exigency,  and,  among  otbw 
things,  delegates  to  the  municipal  officers  ao- 
flMrity  to  determined  whether  tbe  land  de- 
scribed In  the. petition  of  the  "30  taxpaying 
citizens"  is  suitable,  the  mere  exercise  of  leg- 
islative Judgment  by  tbe  tribunal  appointed. 
Having  determined  that  the  land  is  suitable,  a 
duty  preliminary  to  the  taking,  the  mnnfcipal 
officers  are  then  directed  and  authorized  to 
take  the  land  described  for  a  public  library 
building.  Now,  if  the  Legislature,  having 
the  constitutional  right  of  taking  lands  for 
a  public  purpose,  if  necessary,  have  also  the 
right  to  delegate  such  authority  to  the  munic- 
ipal officers,  as  they  have  undertalren  to  do 
by  the  terms  of  the  statute  quoted,  then,  no 
doubt  can  be  entertained  that  the  act  of  the 
municipal  officers,  in  the  exercise  of  the  au- 
thority conferred  to  take  the  land,  was  the 
exercise  of  a  legislative  function,  and  not 
reviewable  by  the  court.  That  the  Legisla- 
ture can  delegate  such  authority  seems  to  be 
well  established.  In  RIche  v.  Bar  HarlKvr 
Water  Company,  75  Me.  91,  it  is  said:  "There 
is  nothing  better  settled  than  the  power  o*. 
the  Legislature  to  exercise  the  right  of  emt- 
DigitizedbyV^OOQlC 
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nent  domnin,  for  purposes  of  pnbllc  utility. 
This  may  be  done  througb  the  agency  of  pri- 
vate corporations,  although  for  private  prop- 
erty, when  the  pablic  Is  thereby  to  be  bene- 
fited It  Is  upon  this  principle  that  private 
cofporotlona  have  been  authorized  to  take 
private  property  for  the  purpose  of  making 
public  highways,  railroads,  canals,  erecting 
wharves  and  basins,  establishing  ferries,  etc 
The  use  belug  public,  the  determination  of 
the  Legislature  that  the  necessity  which  re- 
quires private  property  to  be  tak«i  exists,  is 
eoncluBlve."  If  the  Legislature  can  delegate 
to  a  private  oorporatioa  the  authority  to 
IWBS  upon  the  necessity  of  taking  private 
property  for  a  pnbUc  use,  a  fortiori  can  it 
delegate  such  authority  to  a  quasi  public 
corporation. ' 

Judge  Dillon,  In  his  work  on  Municipal  Cor- 
porations [4tb  Bd.]  {  600,  states  the  prin- 
ciple as  follows:  "Of  the  necessity,  or  expedi- 
ency of  exercising  the  right  of  onlaent  do- 
main. In  the  appropriation  of  private  prop- 
erty to  public  uses,  the  opinion  of  the  Legist 
lature<  or  the  corporate  body  or  tribunal  upon 
which  It  bas'  conferred  the  power  to  deter- 
mine the  question,  is  conclusive  upon  the 
courts,  since  such  a  question  is;  e<«Kentially 
political  in  Us  nature  and  not  judlclaL" 

Judge  Cool^,  In  his  Constitutionul  Limita- 
tions ([7th  Ed.]  p.  77),  approves  of  the  above 
rule,  and  proceeds  to  say,  with  respect  to  a 
work  of  Improvement  of  local  importance, 
that  the  Legislature  not  only  may,  but  gen^ 
crally  does,  refer  the  question  of  necessity 
"which  must  be  determined  by  a  view  of  the 
facts  which  the  people  of  the  vicinity  may  be 
supposed  best  to  know,"  to  some  local  tri- 
bunal. 

In  I^rnch  V.  Forbes,  101  Mass.  802,  37  N. 
B.  437,  42  Am.  8t  Bep.  402,  it  is  held  that 
tbe  body  or  Individuals  to  whom  the  statute 
has  delegated  the  authority  to  take  by  right 
of  eminent  domain  "have  the  same  power  as 
the  state  acting  through  any  regularly  con- 
stituted auttiorlty  would  have." 

It  has  also  been  held  that  not  only  tb* 
question  of  necessity  and  exigoicy  for  the  tak- 
ing are  matters  for  the  Legislature,  or  those 
to  whom  it  d^Iegates  its  authority,  but  also 
the  extent  to  which  the  property  may  be 
taken. 

In  Shoemaker  v.  U.  S.,  147  D.  S.  282,  289, 
13  Sup.  Ct.  890,  37  U  Ed.  170,  it  is  held  "that 
the  extent  to  which  such  property  shall  be 
taken  rests  wholly  In  the  legislative  discre- 
tion, subject  only  to  the  restraint  that  just 
compensation  shall  be  made."  To  the  same 
eCCect  is  United  States  v.  Gettysburg  Electric 
Ry.,  160  U.  S.  680,  16  Sup.  Ct  427,  40  L.  Bd. 
670. 

Thus,  it  will  be  seen  that  courts  have  no 
power  to  re-examine  the  question  of  necessity 
or  exigency,  or  the  extent  to  which  land  may 
be  taken  for  a  public  use,  unless  that  power 
is  expressly  reserved  to  them. 

The  only  limitation,  which,  by  the  authori- 
ties, seems  to  have  been  placed  upon  the  right 


of  the  Legislature,  or  those  to  whom  they 
have  delegated  the  power,  to  exercise  tbe 
function  of  taking  property  by  right  of  emi- 
nent domain,  is  found  in  the  manifest  abuse  of 
the  power  granted  or  bad  faith  in  its  exist- 
ence. A.  &  B.  Ency.  (2d  Ed.)  vol.  10,  p.  1057; 
Burnett  v.  Boston,  173  Mass.  173,  53  N.  B. 
379;  Old  Colony  By.,  Pet'r,  163  Mara.  366. 
40  N.  B.  196. 

The  second  ground  of  complaint  presented 
by  the  plaintiff  Is  that  "the  premises  is  not 
adapted  for  use  as  a  lot  for  a  public  library 
building;  therefore  is  not  suitable  for  that 
purpose." 

This  proposition  has  already  been  decided, 
and  need  not  be  further  discussed. 

It  seems  to  us  to  be  well  established  that 
neither  of  the  plaintiff's  assignments  of  er- 
ror, If  properly  before  us  for  decision,  neither 
bad  faith  nor  abuse  of  power  being  alleged, 
could  be  regarded  as  sufficient  in  law  to  de- 
feat the  proceedings  of  the  respondents  in 
taking  the  plaintllTB  land  for  tbe  location  of 
a  public  library  building. 

Writ  denied. 

Petition  dismissed  with  costs. 

aoi  Me.  272) 
.  INHABITANTS  OF  HOUI/TON  v.  TIT- 
COMB  et  aL 

(Supreme  Judicial  Court  of  Maine.   Dec.  18. 
190&) 

1.  MUHIOIPAI,   C0BP0BATI0H»— POUCE   POWB» 

—  Exteut  of  Powxb  — Builoino  RsairLA- 

TIONS. 

Rev.  St.  c.  4,  §  93,  among  other  things,  pro- 
vides as  follows:  "Towns,  cities  and  village 
eerperations  may  make  by-laws  or  ordinances, 
not  inconsistent  with  law,  and  enforce  the  same 
by  suitable  penalties,  for  the  purposes  and  with 
the  limitations  following:  *  *  •  (8)  Re- 
specting the  erection  of  bnildings  therein,  and 
defining  their  proportions,  dimensions  and  the 
material  to  be  used  in  tbe  construction  thereof ; 
and  any  building  erected  contrary  to  a  by-law 
or  ordinance  adopted  nnder  this  spedficatfoa  la 
a  nuisance." 

2.  Same— PnocKKDiNOs  of  Oovebnino  Boot— 

OBDINAHCBS— CONSTBUCTIOR. 

Municipal  ordinances  are  in  derogation  ct 
the  common  law,  and  must  be  strictly  construed. 
They  cannot  I>e  enlarged  by  implication. 

3.  EQorrr— Grounds  of  Jurisdictioh— -Vio- 
lation OF  ObDINANCB— NaiSANCK. 

A  bill  in  equity  cannot  ordinarily  be  main- 
tained for  the  mere  violation  of  a  municipal 
ordinance.  The  threatened  act  of  violation  must 
amount  to  a  nuisance,  if  done. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  19,  Equity,  §  88.] 

4.  Nuisance  —  PtjnLio   Nuisances  —  Nature 
OF  Injury — Statutory  Provisions. 

A  tiling  is  not  a  nuisance  simply  because  a 
municipal  ordinance  declares  it  to  be  such,  but 
the  state  may  declare  what  may  at  law  lie  deem- 
ed a  nuisance,  and  this  state  has  declared  that 
buildings  erected  contrary  to  ordinances  legal- 
ly made  in  accordance  with  the  provisions  of 
Rev.  St  c.  4,  I  93,  are  nuisances. 
6.  Samx— Abatement— INJXTNCTIOK. 

A  court  in  equity  at  common  law  has  Juris- 
diction to  re.^train  nuisances,  and  has  specific 
jurisdiction  in  this  state  "in  cases  of  nuisance 
and  waste."  Therefore  equity  will  take  juris- 
diction for  the  threatened  violation  of  a  munici- 
pal ordinance  when  such  violation  contemplates 
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an  act  which  is  a  naisance  in  law,  not  becanse 
the  act  is  a  violation  of  the  ordinance,  but  be- 
cause it  is  a  nuisance. 

6.  Same  — Who  Mat  Stnc  —  Munioipai,  Cob- 

POBATION. 

A  municipal  corporation  as  the  representa- 
tive of  the  e<)uitable  rights  of  its  inhabitants 
may  enjoin  nuisances  affecting  matters  with  ref- 
erence to  which  a  portion  of  the  power  of  the 
state  has  been  confided  to  it.  The  prevention 
of  fires  is  a  matter  which  the  state  has  con- 
fided to  towns. 

[ISd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  37.  Nuisance,  i  195.] 

7.  MarticiPAi,  Cobpobations— Police  Powsb 

— VlOI-ATIOH   OF  REOULATIONB. 

In  the  case  at  bar  the  plaintiff  town  had 
legally  adopted  an  ordinance  which  provided 
that  no  wooden  or  frame  building  shall  here- 
after be  erected  nor  any  building  now  erected  or 
hereinafter  to  be  erected,  be  altered,  raised, 
roofed,  enlarged,  or  otherwise  added  to  or  built 
upon  with  wood,"  etc.,  within  certain  prescribed 
limits  called  the  "Fire  District"  By  the  provi- 
sion of  another  ordinance  the  municipal  officers 
of  the  plaintiff  town  were  authorized  to  "grant 
licenses  to  erect,  alter,  raise,  roof,  enlarge  or 
otherwise  add  to  or  build  upon  or  move  any- 
wooden  building^  within  the  limits  of  said 
district,  etc.  The  defendant  Titcomb  undertook 
"to  complete,  erect,  alter,  raise,  roof,  enlarge, 
add  to  and  build  upon  with  wood"  a  certain 
wooden  building  within  the  limits  of  said  fire 
district  without  a  license  therefor  from  the  mu- 
nicipal officers  of  the  plaintiff  town.  But  at  a 
special  town  meeting  of  the  plaintiff  town  previ- 
ously held  it  was  voted  to  authorize  and  allow 
the  defendant  Titcomb  "to  repair  and  put  in  an 
inhabitable  condition"  the  aforesaid  wooden 
building.  Belfl  (1)  that  this  vote  did  not  con- 
travene or  modify  the  application  of  the  ordi- 
nances ;  (2)  that  the  violation  of  the  ordinances 
constituted  a  nuisance  against  the  public  as  a 
violation  of  a  police  regulation. 
(Official.) 

Appeal  from  Supreme  Jadldal  Ooort, 
Aroostook  County,  in  Equity. 
.  Action  by  the  inhabitants  of  Houlton 
against  Frank  W.  Tlteomb  and  others. 
Heard  on  report  on  agreed  statement  of 
facts.    Injunction  granted. 

Bill  In  equity  brought  by  ttie  inhabitants 
of  Houlton  in  the  name  of  their  selectmen 
against  the  defendants,  Frank  W.  Titcomb 
and  the  Houlton  Savings  Bank,  to  restrain 
them  from  the  alleged,  and  Intended,  viola- 
tion of  certain  municipal  ordinances  of  the 
town  of  Houlton  regulating  the  erection,  al- 
teration, and  enlargement  of  wooden  build- 
ings within  the  limits  of  the  fire  district  in 
said  town. 

The  bill,  omitting  formal  parts,  is  as 
follows : 

"The  Inhabitants  of  the  town  of  Houlton, 
In  the  county  of  Aroostook,  by  Thomas  P. 
Putnam,  Frank  W.  Pearce,  and  Wallace  A. 
Dykeman,  the  selectmen  of  said  town,  com- 
plain against  Frank  W.  Titcomb,  of  said 
Houlton,  and  the  Houlton  Sayings  Bank,  a 
corporation  duly  existing  by  the  laws  of  said 
state  of  Maine,  and  having  Its  place  of  busl- 
nes  at  said  Houlton,  and  say: 

"First  At  a  legal  meeting  of  the  inhab- 
itants of  said  town  of  Houlton,  held  on  the 
31st  day  of  March,  1890,  being  the  regular 
annual  meeting  of  said  town  for  the  year 


1890,  and  the  warrant  tor  which  meeting 
contained  a  sufficient  article  for  that  pur- 
pose, said  town  made  and  adopted  the  fol- 
lowing by-laws  or  ordinances  respecting  the 
erection  of  buildings  therein,  and  defining 
their  proportions,  dimensions,  and  the  ma- 
terial to  be  used  In  the  construction  thereof, 
and  establishing  a  fire  district  In  the  village 
of  said  Houlton,  and  to  regulate  the  build- 
ing and  prohibit  the  construction  of  wooden 
and  frame  buildings  therein: 

"'Section  1.  For  the  purpose  of  securing 
the  prevention  of  fire  in  the  village  of  Houl- 
ton, a  fire  district  is  hereby  established  there- 
in, the  boundaries  of  which  shall  be  as  fol- 
Ipws:  [The  boundaries  of  said  fire  district 
here  followj 

"  'Sec.  2.  No  wooden  or  frame  building 
shall  hereafter  be  erected,  doc  any  building 
now  erected,  or  hereafter  to  be  erected,  be  al- 
tered, raised,  roofed,  enlarged  or  otherwise 
added  to  or  built  upon  with  wood,  nor  any 
wooden  building  be  removed  from  other  ter- 
ritory, to  and  upon  the  territory  described 
in  section  one,  nor  from  any  portion  of  said 
fire  district  to  another  portion  thereof,  ex- 
cept as  hereinafter  provided,  and  any  such 
building  so  erected,  added  to,  or  removed 
contrary  to  the  provisions  of  this  ordinance, 
shall  be  deemed  a  public  and  common  nui- 
sance and  abated  as  such. 

"  'Sec.  3.  The  municipal  officers  may  grant 
licenses  to  ereet,  alter,  raise,  roof,  enlarge  w 
otherwise  add  to  or  build  upon,  or  move  any 
wooden  building  within  said  District,  upoa 
nicb  terms  and  conditions  and  subject  to 
such  limitations  and  restrictions  as  they  may 
prescribe;  but  before  any  such  license  Is 
granted,  a  notice  of  the  ai^ilcatlon  therefor 
shall  be  published  in  a  newspaper  printed  in 
said  town,  at  the  expense  of  the  petitioner. 

"  'Sec.  4.  Any  person,  whether  owner,  les- 
see, contractor  or  agent,  who  shall  violate  the 
provisions  of  this  ordinance  shall  fcMrfelt  and 
pay  for  the  use  of  the  town  the  sum  of  fifty 
dollars,  to  be  recovered  by  an  action  of  debt 
In  the  name  of  the  town  treasurer;  which 
said  by-laws  and  ordinances  were,  thereaft- 
erwards,  on  the  same  day,  duly  entered,  and 
recorded  In  the  town  records  of  said  town  of 
Houlton,  and  are  still  in  force.' 

"Second.  Said  Frank  W.  Titcomb  and  said 
savings  bank  are  now,  and  for  a  long  time 
heretofore  have  been,  seised  In  fee  or  other- 
wise entitled  to  and  in  possession  of  a  cer- 
tain tract  or  parcel  of  land,  situated  within 
the  boundaries  named  and  set  forth  in  sec- 
tion one,  and  hounded  and  described  as  fol- 
lows: [The  boundaries  of  said  land  here 
follow.] 

"Third.  Said  Frank  W.  Titcomb  and  said 
savings  bank  are  now  erecting,  altering,  rais- 
ing, roofing,  enlarging,  and  otherwise  adding 
to,  and  building  upon  wlQi  wood,  a  certain 
two-story  wooden  or  frame  building  upon 
their  said  lot  or  parcel  of  land  hereinbefore 
named   and   described,   without   any   license 

from  the  municipal  officers  of  said^toviL-of 

uigitized  byVjCfOvrC 


Me.) 


INHABITANTS  OF  HOULTON  t.  TITCOMB. 


735 


HoultOD  to  do  the  same,  and  In  Tiolatlon  of 
said  by>laws  and  ordinances,  and  in  violation 
of  law 

"Fonrth.  Said  Frank  W.  Tltoomb  and  said 
savlnga  bank  threaten,  purpose,  intend,  and 
are  about  to  proceed  forthwith  to  fully  com- 
plete, erect,  alter,  raise,  roof,  enlarge,  add  to, 
and  build  upon  with  wood,  said  wooden  build- 
ing, without  any  license  from  the  municipal 
officers  of  said  town  of  Honlton  to  do  so, 
and  are  now  at  work  upon  the  same  in  viola* 
tlon  of  said  by-laws  and  ordinances. 

"Fifth.  That  said  wooden  building  if  so 
erected,  altered,  raised,  roofed,  enlarged,  add- 
ed to,  and  built  upon  with  wood,. as  threaten- 
ed, intended,  and  purposed  by  said  Frank 
W.  Tltcomb  and  said  Savings  Bank,  and  as 
they  are  now  doing  the  same,  will  be  a  pub- 
lic and  permanent  nuisance,  by  force  of  said 
by-laws  and  ordinances,  and  the  statute  in 
such  case  made  and  provided;  that  it  is 
situated  in  the  most  compact  part  of  the 
village  of  said  Houlton,  and  closely  surround- 
ed by  other  buildings ;  that  it  ^111  Jeopardize 
tbe  other  property  and  buildings  situated  in 
said  village,  and  render  them  much  more  lia- 
ble to  damage  and  destruction  by  fire,  and 
greatly  lessen  the  value  of  all  other  prop- 
erty situated  in  said  village,  and  that  the 
damage  so  arising  as  aforesaid  will  be  great, 
Irremediable,  and  permanent;  and  that  un- 
less prevented  by  the  order  of  your  honorable 
court  a  great,  irreparable,  and  permanent  in- 
Jury  will  be  at  once  done  to  your  complain- 
ants. 

"Wherefore,  inasmuch  as  your  complain- 
ants have  no  plain  or  adequate  remedy  at 
law,  and  great,  irreparable,  and  permanent 
injury  will  result  to  them  unless  your  honor- 
able court  will  interfere  to  prevent  the  same, 
may  It  please  your  honors,  as  a  court  in 
equity,  forthwith,  on  due  notice  first  given,  to 
require  of  the  defendants  full,  true,  and  per- 
fect answer  to  make  all  and  singular  the 
several  allegations  of  this  bill,  and  that  there- 
upon, on  proper  hearing  had  of  the  parties, 
you  would  order  and  decree  that  said  defend- 
ants be  iierpetually  enjoined  and  restrained 
against  erecting,  altering,  raising,  roofing, 
enlarging,  or  otherwise  adding  to,  or  building 
on  with  wood,  said  wooden  building,  in  any 
way  as  threatened,  intended  or  purposed  by 
tiiem  as  aforesaid,  and  that  such  other  or 
further  decree  may  be  made  as  to  your  hon- 
ors may  seem  fit  and  proper  in  the  premises ; 
and,  further,  for  the  reasons  aforesaid,  may 
it  please  your  honors  to  grant  an  immediate 
preliminary  injunction,  such  as  above  prayed 
for  to  continue  until  a  full  hearing  of  the 
parties  and  a  final  adjudication  shall  be 
arrived  at,  and  It  may  please  your  honors  to 
decree  costs  to  the  complainants." 

This  bill  is  dated  May  19,  1903. 

The  answer  of  the  defendant  Tltcomb, 
omitting  formal  parts,  is  as  follows: 

"First.  The  said  defendant  admits  that 
the  Inhabitants  of  said  town  of  Houlton,  on 
the  Slst  day  of  March,  1880,  adopted  the  ordi- 


nance set  forth  in  paragraph  1  of  the  plain- 
tUTs'  bill. 

"Second.  The  said  defendant  admits  that 
he  and  the  Houlton  Savings  Bank  are  the 
owncH's  of  tbe  land  and  premises  named  and 
described  in  paragraph  2  of  the  plaintiffs' 
bill. 

"Third.  The  said  defendant  admits  that 
on  the  19th  day  of  May,  1903,  said  Frank  W. 
Tltcomb  was  about  to  raise,  roof,  and  enlarge 
the  building  situate  on  the  premises  described 
in  paragraph  2  of  the  plaintiffs'  bill,  and  re- 
ferred to  in  paragraph  3  and  4  of  tbe  plain- 
tiffs' bill. 

"Fourth.  The  said  defendant  admits  that 
he,  the  said  Frank  W.  Tltcomb,  on  the  said 
19th  day  of  May,  1903,  did  purpose  and  intend 
to  alter,  raise,  roof,  and  enlarge  tbe  build- 
ing then  and  there  situate  on  the  premises 
named  in  paragraph  2  of  the  plaintiffs'  bill, 
and  referred  to  in  paragraphs  3  and  4  of 
plaintiffs'  bill ;  but  the  defendant  denies  that 
he  was  altering,  raising,  roofing,  or  enlar- 
ging, or  that  he  Intended  then  and  there  to 
alter,  raise,  roof,  and  enlarge  tbe  said  build- 
ing without  license,  but  he  avers  and  de- 
clares that  he,  the  said  Frank  W.  Tltcomb, 
then  and  there  had  authority  and  license 
from  tbe  inhabitants  of  the  said  town  of 
Houlton,  then  and  there  to  alter,  raise,  roof, 
and  enlarge  said  building,  as  he  was  pro- 
ceeding to  do. 

"Fifth.  Tbe  said  defendant  denies  that  the 
said  wooden  building  named  and  referred  to 
In  paragraphs  2,  3,  and  4  of  the  plaintiffs'  bill, 
if  erected,  altered,  raised,  roofed,  enlarged, 
added  to,  and  built  upon  with  wood  as  in- 
tended and  proposed,  then  and  there  by  said 
Frank  W.  Tltcomb,  would  be  a  public  and 
permanent  nuisance  by  force  of  any  by-laws, 
ordinances,  or  statute  in  such  case  made  and 
provided,  because  they  say  that  In  truth  and 
in  fact  the  said  building  Is  not  situate  In  the 
most  compact  part  of  the  village  of  said 
Houlton,  and  is  not  closely  surrounded  by 
other  buildings,  and  that  said  building  would 
not  Jeopardize  the  other  property  and  build- 
ings situate  In  said  village,  and  would  not 
render  much  more  liable  to  damage  and  de- 
struction by  fire,  and  would  not  greatly  les- 
sen the  value  of  other  property  situate  in  said 
village,  and  that  there  would  be  no  damage 
arising  therefrom,  and  that  there  would  be 
no  irreparable,  and  no  permanent  injury  done 
to  said  plaintiffs  or  any  one  else;  but  in 
truth  and  In  fact  the  said  defendant,  Frank 
W.  Tltcomb,  says  for  the  defendant  to  raise, 
alter,  repair,  and  complete  said  building  as 
he  proposed  to  do,  would  be  a  permanent 
benefit  to  said  village  of  Houlton,  and  an  in- 
crease of  the  value  of  property  In  said  Honl- 
ton. 

"Sixth.  And  the  said  defendant  further 
says  that  the  said  plaintiffs  are  estopped 
from  setting  up  the  claim  made  by  them  In 
their  bill,  and  that  the  defendant  should  not 
be  enjoined  and  restrained  as  requested  In 
the  plaintiffs'  bill,  by  virtue^oi:  ^  ^^i^ 
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set  forth  and  named  In  paragrnph  1  of  the 
plaintiffs'  bill,  because  he  sa?8  that  on  the 
27tb  day  of  April,  1903,  at  a  legal  meeting  of 
the  voters  and  inhabitants  of  said  town  of 
Houlton  duly  called  for  that  purpose,  the 
said  plaintiffs  so  assonbled  in  their  town 
meeting  as  aforesaid  voted  to  allow  the  said 
Frank  W.  Titoomb  to  rebuild,  alter,  enlarge, 
raise,  and  repair  the  said  building  referred  to 
in  said  plaintiffs'  bill.  In  tmy  manner  which 
the  said  Frank  W.  Titcomb  saw  fit,  as  by  the 
record  thereof  in  the  office  of  the  town  clerk 
in  said  Houlton  will  appear,  which  said  rec- 
ords the  said  defendant  offers  to  produce  to 
said  court,  and  the  defendant  claims  that  by 
reason  of  said  votes  of  said  town  the  said 
Frank  W.  Titcomb  and  the  building  so  owned 
by  him  as  aforesaid  were  exempt  from  the 
provisions  of  the  ordinance  named  and  set 
forth  in  paragraph  1  of  the  plaintiffs'  bill." 

The  answer  of  the  defendant  Houlton  Sav- 
ings Bank,  omitting  formal  parts,  is  as  fol- 
lows: 

"First  Said  defendant  admits  that  the 
inhabitants  of  said  town  of  Houlton  adopted 
the  ordinance  set  forth  in  paragraph  1  in 
the  plaintiffs'  bill,  as  therein  specified. 

"Second.  Said  defendant  is  Informed  and 
believes  that  said  Frank  W.  Titcomb  is  the 
owner  of  the  premises  described  in  tfie  plain- 
tiffs' bill,  and  the  only  interest  that  said 
Houlton  Savings  Bank  has  in  and  to  the 
premises  is  under  and  by  virtue  of  a  mort- 
gage thereon  held  by  said  bank. 

"Third.  Said  Houlton  Savings  Bank  denies 
that  it  is  now  or  has  been  erecting,  altering, 
raising,  roofing,  enlarging,  or  otherwise  add- 
ing to  and  building  upon  a  wooden  building  on 
said  premises,  as  set  out  in  the  third  para- 
graph of  the  plaintiffs'  bill,  but  neither  admits 
or  denies  that  said  Frank  W.  Titcomb  may 
have  been  so  engaged. 

"Fourth.  Said  defendant  denies  all  and 
singular  the  allegations  contained  in  the 
fourth  paragraph  of  the  plaintiffs'  bill  so  far 
as  the  same  relates  to  the  said  Houlton  Sav- 
ings Bank. 

"Fifth.  Said  Houlton  Savings  Bank  neither 
admits  nor  denies  the  allegations  contained 
in  the  fifth  paragraph  of  the  plaintiffs'  bill, 
except  to  say  that  said  bank  has  not  been 
engaged  and  has  not  intended  to  engage  in 
the  erection  or  maintenance  of  anything  on 
said  premises  which  would  constitute  a  pub- 
lic nuisance." 

At  the  hearing  before  the  Justice  of  the 
first  instance,  an  agreed  statement  of  facts 
was  filed  and  then  by  agreement  the  cause 
was  reported  to  the  law  court  for  decision. 

The  agreed  statement  of  facts  is  as  fol- 
lows: 

"It  is  hereby  agreed  by  the  plaintiffs  and 
defendants  in  this  case:  That  the  by-laws 
and  ordinances  set  forth  in  paragraph  1  of 
the  plaintiffs'  bill  were  legally  enacted  and 
adopted  by  said  town  of  Houlton.  and  since 
their  enactment  and  adoption  have  been  in 


full  force  snd  virtue  In  said  town  of  Houlton 
ever  since,  except  so  far  as  the  same  may 
have  been  modified,  changed,  altered,  amend- 
ed, or  repealed  by  the  special  town  meeting 
of  said  town  held  April  27  1903,  as  set  forth 
in  the  sixth  paragraph  of  the  answer  of  said 
defendant  Frank  W  Titcomb. 

"That  said  defendants  were  duly  seised 
and  possessed  of  the  real  estate  as  set  forth 
}n  paragraph  2  of  plaintiffs'  bill.  That  the 
defendants  admit  the  acts  complained  oi  by 
said  plaintiffs  in  paragraphs  8  and  4  of  plain- 
tiffs' bUi,  sod  claim  to  Justify  said  acts  by 
the  action  of  said  4>eclal  town  meeting  set 
forth  in  paragraph  6  of  the  answer  of  aaid 
defendant  Frank  W.  Titcomb, 

"That  on  the  27th  day  of  April.  1908,  at  a 
legal  meeting  of  the  legal  voters  of  said  town 
of  Houlton,  duly  called  Cor  that  purpose  by 
a  legal  warrant  containing  tba  following  ar- 
ticle: 'Art  3.  To  see  If  the  town  will  an- 
thorise  and  allow  Frank  W.  Titcomb  to  re- 
pair, and  put  in  an  inhabitable  condition  the 
old  Sleeper  j^onse,  so  called,  on  the  north 
side  of  Bangor  street,  la  said  Houlton,  op- 
posite the  Foundry.'  Said  town  voted  under 
said  article  as  follows:  'Art  8.  Voted  to 
authorize  and  allow  Frank  W.  Titcomb  to 
repair,  and  put  in  an  Inhabitable  condition 
the  old  Sleeper  House,  so  called,  situate  on 
the  north  side  of  Bangor  street,  In  said  Hoal- 
ton  opposite  the  Foundry.' 

"That  the  •premises  described  in  said  ar- 
ticle 3  of  said  town  warrant  and  in  said  vote 
above  set  forth  are  the  same  premises  set 
forth  and  described  in  paragraphs  2  and  8  of 
plaintiffs'  bill,  and  that  said  premises  and 
buildings  at  the  time  of  the  filing  of  plain- 
tiffs' bill,  and  ever  since,  were  and  are  with- 
in the  fire  limits  as  described  in  the  ordi- 
nance set  forth  in,  the  first  paragraph  of  the 
plaintiffs'  bill,  except  so  far  as  the  same  may 
have  been  removed  from  said  Ore  limits  by 
the  act  of  the  said  special  town  meeting  held 
April  27,  1903,  as  aforesaid. 

"That  said  defendants  prior  to  the  fllins  of 
the  bill  in  this  case  had  never  received  any 
license  from  the  municipal  officers  of  said 
Houlton  to  erect  alter,  raise,  roof,  enlarge, 
or  otherwise  add  to  or  build  upon  any  wood- 
en building  described  in  paragraph  2,  3,  4» 
and  5  of  plaintiffs'  said  bill." 

Argued  before  WISWELL,  C.  J^  and 
WHITEHODSE,  SAVAGE,  POWERS,  PEA- 
BOOT,  and  8PBAB,  JJ. 

Ira  O.  Hersey,  for  plaintiffs:  Shaw  ft 
Lewln,  for  defendant  Frank  W.  Titcomb. 
Powers  te  Archibald,  for  defendant  Houlton 
Savings  Bank. 

SPEAR,  J.  This  is  a  bill  In  equity  by  the 
town  of  Houlton  In  the  name  of  their  select- 
men against  Frank  W.  Titcomb  and  the  Houl- 
ton Savings  Bank  to  restrain  them  from  the 
alleged  and  intended  violation  of  the  town 
ordinances   regulating  the   erection,   altera- 
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tton.  and  enlargement  of  wooden  buildings 
within  tbe  fire  district  of  said  town.  The  case 
comes  to  tbig  court  npon  tbe  bill,  answer, 
replication,  and  agreed  statement  of  facts. 

The  bill  properly  sets  out  the  ordinances 
alleged  to  have  been  violated,  their  adoption 
at  a  legal  town  meeting,  tbe  ownership  of 
property  by  therespondentsaod  tbeli  violation 
and  Intended  violation  of  the  ordinances,  and 
that,  if  their  intention  Is  carried  into  effect, 
It  will  produce  tbe  existence  of  a  public  and 
permanent  nuisance  against  the  by-laws  and 
ordinances  of  the  town  and  statutes  of  the 
state.  We  think  it  Is  unnecessary  to  qjecifl- 
cally  refer  to  any  of  the  allegations  of  the 
bill  except  the  third  and  fourth  items  wbicb 
we  insert  in  full.  The  third  la  as  follows: 
"Said  Frank  W.  TItcomb  and  said  savings 
bank  are  now  erecting,  altering,  raising,  roof- 
ing, enlarging,  and  otherwise  adding  to,  and 
building  upon  with  wood,  a  certain  two-story 
wooden  or  frame  building  upon  their  said 
lot  or  parcel  of  land  hereinbefore  named  and 
described,  without  an?  license  from  the  mu- 
nicipal officers  of  said  town  of  Houlton  to  do 
the  same,  and  In  violation  of  said  by-laws 
and  ordinances,  and  in  violation  of  law." 

The  fourth  reads:  "Said  Frank  W.  Tit- 
comb  and  said  savings  bank  threaten,  pur- 
pose. Intend,  and  are  about  to  proceed  forth- 
with to  fully  complete,  erect,  alter,  raise, 
roof,  enlarge,  add  to,  and  build  upon  with 
wood,  said  wooden'  building,  without  any  li- 
cense from  the  municipal  officers  of  said 
town  of  Houlton  to  do  so,  and  are  now  at 
work  upon  the  same,  in  violation  of  said  by- 
laws and  ordinances." 

These  are  tbe  two  items,  it  will  be  observ- 
ed, that  respectively  charge  the  defendants 
with  tbe  actual  and  Intended  violations  of 
the  ordinances  of  the  town.  The  Houlton 
Savings  Bank  In  Its  answer  avers  that  tbe 
only  interest  which  It  has  In  the  premises 
described  Is  by  virtue  of  a  mortgage  there- 
on held  by  tbe  bank.  But  by  the  agreed 
statement  this  defendant  admits  its  Joint 
ownership  and  tbe  acts  complained  of  In 
paragraphs  8  and  4  of  the  bill.  It  must  there- 
fore stand  or  fall  with  the  defendant  Tit- 
comb. 

Titeomb  In  his  answer  admits  the  truth  of 
tbe  nllegations  of  fact  In  tbe  third  and  fourth 
items  of  the  plaintiffs'  bill,  bnt  denies,  In  the 
fourth  Item  of  his  answer,  that  the  acts  done 
and  proposed  to  be  done  are  In  violation  of 
the  town  ordinances,  and  avers  that  be  had 
authority  and  license  from  the  Inhabitants  of 
tbe  town  of  Houlton  to  alter,  raise,  roof,  and 
enlarge  said  building  as  be  was  proceeding  to 
do.  He  also  denies  In  tbe  fifth  Item  that  his 
proposed  alterations  upon  tbe  building  would 
make  It  a  public  nuisance. 

The  ordinances  upon  which  the  plaintiffs 
rely  to  prevent  tbe  defendants  from  tbe  pros- 
ecution of  tbe  work  which  they  have  under- 
taken upon  the  buildings  In  question  reads  as 
follows:  Section  8:  "No  wooden  or  frame 
eSA.— iT 


building  sball  hereafter  be  erected,  nor  any 
building  now  erected,  or  hereafter  to  be 
erected,  be  altered,  raised,  roofed,  enlarged 
or  otherwise  added  to  or  built  upon  with 
wood,  nor  any  wooden  building  be  removed 
from  other  territory,  to  and  upon  tbe  terri- 
tory described  In  section  one,  nor  from  any 
portion  of  said  Are  district  to  another  por- 
tion thereof,  except  as  hereinafter  provided, 
and  any  such  building  so  erected,  added  to,  or 
removed  contrary  to  tbe  provisions  of  this 
ordinance,  sball  be  deemed  a  public  and  com- 
mon nuisance  and  abated  as  such."  Section 
8 :  "The  municipal  officers  may  grant  licens- 
es to  erect,  alter,  raise,  roof,  enlarge,  or  oth- 
erwise add  to  or  build  upon,  or  move  any 
wooden  building  within  said  district,  upon 
such  terms  and  conditions  and  subject  to 
such  limitations  and  restrictions  as  th^ 
may  prescribe;  but  before  any  such  license 
Is  granted,  a  notice  of  the  application  there- 
for shall  be  published  In  a  newspaper  print- 
ed la  said  town,  at  the  expense  of  the  peti- 
tioner." 

The  defendants  concede  that  the  above  by- 
laws and  ordinances  were  legally  enacted 
and  adopted  by  tbe  town,  and  since  their  en- 
actment and  adoption  have  been  in  full  force 
and  virtue.  The  agreed  statement  also  shows 
that  the  defendants  admit  the  acts  complain- 
ed of  by  said  plaintiffs  In  paragraphs  3  and 
4  of  their  bill,  but  claim  to  justify  said  acta 
by  tbe  action  of  the  special  town  meeting,  set 
forth  la  paragraph  6  of  tbe  answer  of  the 
defendant  Titeomb,  that  on  the  22d  day  of 
April,  1003,  tbe  town  of  Houlton,  at  a  legal 
meeting  called  for  tbe  purpose,  authorized 
him  to  operate  upon-  the  building  as  lie  was 
doing  and  intended  to  do.  Article  8  of  tbs 
warrant  calling  this  town  meeting,  nndei 
wbicb  he  claims  to  Justify  his  acta,  was  ai 
follows:  "Art  3.  To  see  if  the  town  will 
authorize  and  allow  Oank  W.  TItcomb  to 
repair,  and  put  In  an  Inhabitable  condition 
the  old  Sleeper  House,  so  called,  on  the  nortb 
side  of  Bangor  street,  in  said  Houlton,  <9' 
posite  the  Foundry."  The  town  voted  upon 
this  article  as  follows:  "Art  8.  Voted  to  au- 
thorize and  allow  Frank  W.  Titoomb  to  re- 
pair, and  put  in  an  inhabitable  condition  th( 
old  Sleeper  House,  so  called,  situate  on  tb< 
north  side  of  Bangor  street,  In  said  H^oltoi 
opposite  the  Foundry." 

It  Is  further  conceded  that  the  premlsei 
described  in  said  article  S  are  tbe  ones  In 
Volved  in  this  c<mtrover8y,  and  are  withii 
the  fire  limits  described  In  the  ordinance! 
herein  set  forth, '"except  so  far  as  tbe  sami 
may  have  been  remove  from  said  fire  limitt 
by  tbe  act  of  tbe  said  Eq;>ecial  town  meeting.' 
Nor  iS'  it  claimed  that  the  defendants  ha/ 
ever  received  the  license,  authorized  by  ar 
tide  3  of  tbe  ordinances  above  quoted,  tc 
perform  any  of  the  acts  prohibited  by  tlie  or 
dinances  and  complained  of  in  plaintiffs'  bill 
Tbe  defoidants  In  their  argument  algp  ad^ 
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mit  the  legality  and  constitutionality  of  the 
fire  ordinances  In  question. 

Tbe  only  Issue,  therefore,  raised  In  this 
case,  is  whether  the  rote  of  the  special  town 
ineeting  above  quoted  under  article  3  of  the 
warrant  relieved  the  defendants  from  the  op- 
eration of  the  ordinances  with  reference  to 
tbe  wooden  building,  which  they  were  seek- 
ing to  alter  as  set  forth  In  the  plaintiffs'  bill 
and  admitted  In  their  answer.  The  defend- 
ants claim  in  Item  6  of  their  answer  that,  on 
account  of  tbe  vote  in  this  special  town  meet- 
ing, the  town  should  be  estopped  to  invoke 
the  application  of  the  ordinances  to  tbelr 
proposed  action.  Without  determining  wheth- 
er the  doctrine  of  estoppel  would  apply  if 
the  vote  In  tbe  special  town  meeting  had  au- 
thorized the  defendant  to  do  all  that  the  or- 
dinances prohibited,  let  us  first  discover 
whether,  as  a  matter  of  fact  or  legal  Infer- 
ence, tbe  vote  in  the  special  town  meeting 
did  authorize  tbe  defendants  to  do  any  of 
the  things  which  the  ordinances  prohibited. 
In  other  words,  does  the  subject-matter  of 
the  vote  conflict  with  the  subject-matter  of 
the  ordinance? 

Tbe  language  of  section  2  of  the  ordi- 
nances which  directly  applies  to  the  Issue 
raised  In  this  case  reads:  "No  wooden  or 
frame  building  shall  hereafter  be  erected  nor 
any  building  now  erected  or  hereinafter  to  be 
erected,  be  altered,  raised,  roofed,  enlarged, 
or  otherwise  added  to  or  built  upon  with 
wood,"  etc.  Tbe  defendants  admit  in  their 
answer  that  they  were  "about  to  raise,  roof 
and  enlarge  the  building."  That  Is,  they 
were  about  to  do  Just  wliat  the  ordinances 
inhibit  Now,  did  the  vote  of  tbe  town  at 
its  special  meeting  authorize  tbe  defendants 
to  do  any  of  tbese  inhibited  things?  We 
think  not.  This  vote,  strictly  following  the 
article  in  the  warrant,  simply  authorized  tbe 
defendants  "to  repair  and  put  In  an  Inhabit- 
able condition  the  old  Sleeper  House,"  etc., 
which  is  the  house  in  question.  By  a  com- 
parison of  the  phraseology  of  this  vote  with 
the  language  of  tbe  ordinances,  it  will  be 
observed  that  it  does  not  repeal  or  modify 
the  inhibitions  or  become  inconsistent  with 
tbe  complete  application  of  the  ordinances 
to  the  facts  set  out  In  the  plaintiffs'  bill  and 
admitted  by  the  defendants'  answer.  The 
ordinances  do  not  pretend  or  assume  to  pre- 
vent the  ordinary  repair  of  a  house  and  put- 
ting it  into  Inhabitable  condition.  It  was  not 
intended  by  the  ordinances  to  prohibit  sucb 
action  on  tbe  part  of  the  householder.  It 
would  be  clearly  unreasonable  if  It  did. 
Undoubtedly  many  of  the  houses  in  Houlton 
require  more  or  less  repairs  every  year  to 
make  them  inhabitable.  A  iionse  might  be- 
come uninhabitable  for  want  of  shingling, 
yet  It  would  bardly  be  contended  that  the 
above  ordinances  were  Intended  to  prevent 
the  repair  of  shingling  to  make  It  inhabitable 
without  a  license  from  the  municipal  officers. 
We  are,  indeed,  at  a  loss  to  know  Just  what 


tbe  town  meant  by  tbe  passage  in  its  town 
meeting  of  the  above  vote.  There  is  not&lng 
in  the  case  or  the  vote  which  tends  to  show 
the  condition  of  the  bouse  which  it  author- 
ized the  defendant  to  repair,  or  what  re- 
pairs would  be  necessary  to  make  it  inhabit- 
able— whether  it  was  stiingllng,  clapboard- 
ing,  inserting  sills,  or  putting  on  a  roof,  or 
that  any  of  the  repairs  permitted  by  the  vote 
came  within  the  scope  of  tbe  ordinances. 
Our  conclusion  consequently  is  that  the  vote 
of  tbe  town  authorizing  the  defendants  to 
repair  and  make  their  house  Inhabitable  in 
no  way  contravenes  or  even  modifies  the  ap- 
plication of  tbe  ordinances  invoked  by  tbe 
plaintiffs. 

The  ordinances  are  In  derogation  of  tbe 
common  law,  and  must  be  construed  strictly. 
They  cannot  be  enlarged  by  implication.  The 
defendants  bad  a  right,  therefore,  to  do  any- 
thing to  their  property  not  strictly  Inhibited 
by  tbe  ordinances.  Hence  it  seems,  so  far  as 
the  case  or  the  vote  shows,  tliat  the  town 
only  authorized  tbe  defendants  to  do  what 
they  had  a  right  to  do  without  any  sucb 
vote,  and  without  any  violation  of  the  ordi- 
nances in  question.  But  when  the  defend- 
ants proceed  to  go  farther,  and,  as  is  alleged 
in  the  plaintiffs'  bill  and  admitted  in  tbe 
answer,  attempt  "to  complete,  erect,  alter, 
raise,  roof,  enlarge,  add  to  and  build  upon 
with  wood,  said  wooden  building  without 
any  license  from  the  municipal  officers,"  they 
then  clearly  bring  themselves  within  tbe 
prohibition  of  the  ordinances. 

But  the  mere  fact  that  the  proposed  act  of 
the  defendants  is  in  violation  of  the  ordi- 
nances will  not  enable  the  plaintiffs  to  sus- 
tain their  bill. 

A  bill  in  equity  cannot  ordinarily  be  sus- 
tained for  tbe  mere  violation  of  a  municipal 
ordinance.  The  threatened  act  of  violation 
must  amount  to  a  nuisance,  it  done.  13  Am. 
&  Eng.  liucyc.  401;  Mayor  of  Manchestar 
V.  Smyth,  64  N.  H.  380.  10  Atl.  TOO;  Presi- 
dent and  Trustees  of  the  Yillage  of  Waupon 
V.  Moore,  34  Wis.  450,  17  Am:  Kep.  446;  Dil- 
lon on  Mnnic.  Corp.  g  405. 

Nor  is  a  thing  a  nuisance  merely  because  a 
municipal  ordinance  declares  it  to  be  such. 
Hutton  V.  City  of  Camden,  39  N.  J.  Law,  122, 
23  Am.  Bep.  212;  Bx  parte  O'Leary,  65  Miss. 
ISO,  3  South.  144,  7  Am.  St.  Rep.  640;  Jack- 
son V.  CasUe,  82  Me.  579,  20  Aa  237;  Pine 
City  ▼.  Munch,  42  Minn.  d42,  44  N.  W.  197. 
6  L.  B.  A.  768. 

But  tbe  state  may  declare  what  may  at 
law  be  deemed  a  nuisance.  Metropolitan 
Board  of  Health  v.  Heister,  37  N.  Y.  661; 
Hutton  V.  City  of  Camden,  23  Am.  Rep.  212, 
note;  Dillon  on  Munic.  Corp.  1,  {  93. 

This  state  has  declared  (Rev.  St  c.  4,  |  93, 
par.  8)  that  buildings  erected  contrary  to  the 
ordinances  for  which  this  section  provides 
are  nuisances. 

The  court  in  equity  at  common  law  has 
Jurisdiction  to  restrain  nuisances,  and  has 
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specific  JurisOlctlon  tn  tbla  state  "in  cases  of 
nuisance  and  waata"  Key.  St.  c  78,  i  6, 
par.  5. 

Therefore  it  Is  clear  tliat  equity  -will  take 
Jurisdiction  for  tlie  threatened  violation  of  a 
municipal  ordinance  when  such  violation 
contemplates  an  act  which  amounts  to  a  nui- 
sance in  law,  not  because  the  act  Is  a  rlola- 
tlon  of  the  ordinance,  but  because  It  Is  a  nnl- 
sance. 

Another  question  which  arises  in  the  dis- 
cussion of  this  case  is  how  and  when  a  mu- 
nicipal corporation  may  maintain  a  bill  to 
restrain  a  nuisance  In  the  Tiolatlon  of  an  oe- 
dlnance  which  constitutes  a  nuisance.  Some 
cases  uphold  the  right  when  it  appears  that 
the  municipality  would  sustain  special  dam- 
ages or  be  put  to  additional  responsibility  by 
reason  of  the  threatened  acts.  Ooant  Go. 
Appit  T.  Mayor,  etc.,  of  Spring  Lake,  68 
N.  J.  Bq.  B86,  47  AU.  1181,  51  L.  R.  A.  6B7, 
note;  SL  &  A.  B.  R.  Oo.  t.  Inhabitants  of 
Greenwich,  25  N.  J.  Bq.  666;  Jersey  City 
V.  Central  R.  R.  Co.,  40  N.  3.  Eq.  417.  2  Atl. 
262;  Hutchinson  Twp.  ▼.  FlDc,  44  Minn.  5S6, 
47  N.  W.  256.  And,  when  no  special  dam- 
ages or  additional  responsibility  was  shown, 
relief  was  denied.  Ward  v.  City  of  Little 
Ro(^  41  Ark.  526,  48  Am.  Rep.  46 ;  Dover  t. 
Portsmouth  Bridge  Co.,  17  N.  H.  200;  Mayor 
T.  Smyth,  64  N.  H.  380,  10  Atl.  700;  Town 
of  Sheboygan  v.  Sheboygan  &  Fond  du  Lac 
R.  R.  Co.  et  al.,  21  Wis.  675. 

But  some  courts  have  held  that  a  munic- 
ipal corporation  as  the  representative  of  the 
equitable  rights  of  the  Inhabitants  may  en- 
Join  nuisances  afFecting  matters  with  ref- 
erence to  which  a  portion  of  the  power  of  the 
state  has  been  confided  to  It.  The  right  is 
limited  to  such  matters.  With  respect  to  oth- 
er matters  the  right  depends  upon  the  same 
condlttons  as  the  right  of  individuals,  namely, 
special  damages,  etc.  61 L.  R.  A.  667,  supra, 
note.  Metropolitan  City  Railway  Co.  v.  City 
of  Chicago,  96  III.  620;  Pine  City  v.  Munch, 
supra,  Wlntbrop  v.  Farrar,  11  Allen  (Mass.) 
388;  Watertown  t.  Mayo,  109  Mass.  315.  12 
Am.  Rep.  684;  Taunton  v.  Taylor.  110  Mass- 
254.  Board  of  Health  of  the  City  of  Yonkers 
V.  John  Copcntt,  140  N.  2.  12,  35  N.  B.  443, 
28  L.  R.  A.  486. 

TUa  last  proposition  seems  to  be  logical 
and  sound,  and  would  appear  to  authorize  a 
town  to  maintain  injunction  proceedings 
against  threatened  nuisances  affecting  mat- 
ters of  which  the  state  has  confided  to  it 
either  control  or  regulation. 

Tbe  prevention  of  fires  is  a  matter,  wlilch 
the  state  has  confided  to  the  town.  Rev.  St. 
&  28,  H  13,  20.  22,  25^  26^5,  inclusive. 

As  the  violation  of  the  ordinances  in  the 
«aae  at  bar  constituted  a  nuisance  against 
the  public  as  a  violation  of  a  police  regula- 
tion, the  entry  must  be: 

Bill  sustained,  with  costs.  Perpetual  In- 
junction to  issue.  Case  remanded  to  the 
court  below  for  a  decree  in  accordance  with 
this  opinion. 
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(Court -of  (general  Sessions  of  Delaware.    New 
Castle.     May  22.  1907.) 

1.  LABCXRT— DEFINmOH. 

Larceny  is  the  wrongful  or  frandnlent  tak- 
ing and  carrying  away  of  the  personal  goods  or 
property  of  another,  with  the  felonious  intent 
to  convert  it  to  his  own  use  and  make  it  his 
own  property  without  the  consent  of  the  owner. 
[EVl.  Note.— For  cases  in  point,  sec  Cent.  Dig. 
vol.  32,  Larceny,  |  1.] 

2.  Samk— Evidence— BuKDXN  or  Pboof. 

In  a  larceny  trial,  the  burden  is  upon  the 
state  to  prove  by  competent  and  satisfactoiy  evi- 
dence every  essential  Ingredient  of  the  offense. 

3.  Sahk— SuBJBOT  OF  Labckry. 

To  convict  of  larceny,  the  state  must  show 
the  property  taken  was  personal,  and  not  real, 
property. 

(Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  32.  Ijarceny,  {{  1,  IL] 

4.  Sahk. 

To  convict  of  larceny,  it  most  be  shown 
the  property  was  taken  by  defendant. 

[Ed.  Note.— For  cases  in  noint,  see  Cent.  Dig. 
vol.  82,  Larceny,  {{  22,  27.f 

6.  SaVK— ASPOBTATION. 

To  convict  of  larceny,  the  state  must  show 
the  property  was  carried  away  by  defendant. 

[Ed.  Note.— For  cases  fai  point,  see  Cent.  Dig. 
vol.  32,  Larceny,  }  30.] 

8.  Samk— iNTXItT. 

To  convict  of  larceny,  the  state  must  show 
defendant  took  the  property  and  carried  It  away 
with  intent  to  steal  it. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  32,  Larceny,  §{  3,  6.] 

7.  PBOPESTT— Rl!AL   PSOPKBTT— DmiNITIOR. 

Real  property  is  land,  and,  generally,  what> 
ever  is  erected  or  growing  upon  or  affixed  tai 
land. 

[Ed.  Note.— For  cases  in  point,  sec  Cent  Dig. 
vol  40.  Property,  |  4.] 

8.  LABCXNT  —  SXTBJXOT  —  FlXTUBXB  —  SKVKB* 
ANCB. 

Though  defendant,  after  detachhig  parts 
of  machinery  in  a  leather  factory,  did  not  lay 
them  down  or  otherwise  cease  to  hold  them, 
and  afterwards  by  a  separate  and  independent 
act  take  them  into  his  possession  again  and  itea) 
them,  and  the  severance  and  carrying  away  were 
one  continuous  transaction,  with  Intent  to  steal, 
he  conmiitted  larceny;  the  parts  becoming  pe^ 
sonal  property  the  Instant  they  were  severed 
from  the  realty. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  32,  Larceny,  {  14.] 

9.  Same— Evidence— PosBKSsiOH    of   Stolek 
Pbopebtt. 

Where  stolen  property  is  found  In  the  pos- 
session of  another  recently  after  its  larcoiy,  ha 
Is  presumed  to  be  guilty,  unless  his  possession 
Is  satisfactorily  explained  or  his  Innocence  is 
otherwise  satisfactorily  shown. 

[EM.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  32,  Larceny,  H  170-17&] 

10.  OBIHIRAI,  IiAW— BVIDKROB— PitXSUUPTIOR. 

ETvery  prisoner  Is  presumed  innocent,  un- 
til he  is  proven  guilty  beyond  reasonable  doubt. 
[Ed.  Note.— For  cases  in  point,  see  Cent  Di^ 
vol.  14,  Criminal  Law,  If  731-737.] 

11.  Sahb— Beaborabu   Doubt— DEFinrrioH. 

A  reasonable  doubt  of  defendant's  guilt  is 

not  a  trivial,  fanciful,  or  speculative  one,  or  a 

mere  possible  doubt  but  is  such  a  substantial 

doubt  as  intelligent,  fair-minded  juroi>-ma>r/«%> 
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rionably  entertain  after  a  careful  consideration 
of  all  relevant  evldeace  tn  the  ease. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Die. 
vol.  14,  Criminal  Law,  H  1267,  1268,  190f- 
1922.] 

John  Wolf  was  Indicted  for  larceny.  Ver- 
dict, guilty,  wltb  recommendation  to  the 
marcj  of  tbe  court 

Argued  before  LORB,  O.  Jn  and  ORUBB 
and  PEINNBWIDL,  JJ. 

Daniel  O.  Hastings,  Deputy  Atty.  Gen.,  for 
the  State.    William  G.  Jones,  for  defendant 


GBTJBB,  J.  (charging  th*  Jury).  John 
Woit,  the  prisoner  at  the  bar,  stands  charged 
is  tlie  indictment  with  the  larceny  of  a  (Cer- 
tain piece  of  machinery,  commonly  called 
a  "pump  dome,"  of  the  value  of  $20  lawful 
money  of  tbe  ITnited  States  of  America,  and 
50  pounds  of  brass,  each  pound  thereof  of 
the  value  of  12  cents  like  lawful  money  as 
aforesaid,  of  the  goods  and  chattels. of  George 
F.  Betts,  trading  as  George  F.  Belts  &  Co. 
As  very  nice  teclmlcal  questions  have  been 
raised  by  the  counsel  in  tliis  case,  we  will 
define  to  yo«  what  larceny  Is  In  law.  Lar- 
ceny is  the  wrongful  or  fraudulent  taking 
and  carrying  away  of  tbe  personal  goods  or 
property  of  another,  with  the  felonious  intoit 
to  convert  it  to  his  own  use  and  make  it  hl« 
own  property,  without  tbe  consent  of  the 
owner. 

The  burden  is  upon  the  state,  the  prosecu- 
tion, to  prove  to  you  by  competent  and  satis- 
factory evidence  every  essential  ingredient 
of  tbe  offense,  the  larceny,  charged  in  the 
indictment  First,  In  this  case,  as  ttte  prom- 
inent point  In  the  case,  the  state  must  prove 
that  the  property  alleged  to  have  been  takei) 
in  this  Instance  was  personal  property,  and 
not  real  property.  If  the  state  has  estab- 
lished that  it  must  then  show  that  such  per- 
sonal property  was,  first,  taken  by  the  ac- 
cused; second,  that  it  was  carried  away  by 
the  accused;  and,  third,  that  It  was  so  taken 
and  carried  away  with  Intent  to  steal  It 

Tbe  main  defense  in  tills  case,  as  the  eourt 
understand  It  is  that  these  articles  alleged  to 
have  been  taken — that  Is,  this  pump  dome 
and  the  brass — ^were  real  property,  and  not 
personal  property.  We  ny  to  yon.  If  they 
were  real  property  when  takep  and  carried 
away  with  intent  to  steal  them,  then  they 
would  not  be  the  subject  of  larceny,  and  the 
prisoner  could  not  be  convicted  for  taking 
them.  If,  however,  within  the  meaning  of 
the  law,  they  became  p^sonal  pr<H>erty  and 
were  such  at  the  time  of  the  alleged  taking 
and  carrying  of  them  away  with  the  said 
feloniotis  Intent  then  .the  prisoner  may  ke 
tonnd  guilty  under  this  Indictment,  if  upon 
the  facts  In  evidence  in  this  case  yon  are 
satisfied  In  so  finding.  So  that  the  question 
for  you  and  tbe  court  now  to  consider  Is 
whether  this  property  was  real  property  or 
not  Beal  property  to  land,  and,  generally, 
whaterw  is  erected^  or  growing  upon  or  affix- 


ed to  Innd.  ■  There  are  many  articles,  known 
as  "fixtures,"  which,  though  originally  whol- 
ly movable  and  personal  In  their  nature, 
have  acquired,  by  having  been  affixed  to  real 
estate  or  applied  to  use  In  connection  with 
It  the  character  of  realty. 

With  tlut  gmeral  d^nltioa  of  what  real 
property  is,  yon  will  consider  the  facts  la 
this  case— of  this  being.  If  you  find  It  to  be 
proven  by  the  evidence,  an  establishment  for 
the  manufacture  of  leather,  and  that  it  had 
within  It  the  machinery  for  that  purpose,  In- 
cluding boUer,  engine,  pifmp,  pipes,  and  vari- 
ous other  things  essential  for  Its  operation  as 
a  faetoiy  for  the  manufacture  of  leather. 
Now,  then,  suppose  yon  find  from  tbe  evi- 
dence that  these  articles  were  so  connected 
with  the  machinery  and  with  that  factory 
and  the  real  estate  or  land  upon  which  It 
was  situated  that  it  was  real  estate  within 
the  meaning  of  the  law,  and  that  these  arti- 
cles were  so  affixed  to  the  property  as  to  be 
a  part  of  the  real  estate,  consisting  of  the 
factory,  eto. :  It  is  contended  by  the  stete 
that,  although  yon  should  find  that  it  was 
real  eatoto  at  the  time  of  the  commission  of 
this  alleged  larceny,  still  it  W48  then  so  sev- 
wed  from  the  real  estate  as  to  have  become 
personal  property,  and,  being  personal  prop- 
erty, the  subject  of  larceny.  Now,  if  yoa 
should  find,  under  the  law  and  the  facts  in 
this  case,  that  it  was  severed  from  Uie  realty 
and  did  become  personal  property  at  the  time 
of  tbe  oommlsslon  of.  tbe  larceny,  and  also 
And  the  other  essential  ingredients  at  tbe  of- 
fense from  tbe  facts  before  you,  then  you 
might  find  the  defendant  guilty  of  the  lar- 
ceny charged.  So  it  is  neoeasaxy  for  us  to 
explain  to  you  vrhat  in  law,  may  constitute 
such  a  severance  of  any  part  of  the  realty  as 
to  make  It  personalty  and  subject  to  larceny. 

The  state  contends  tliat  if  the  prisoner  did 
take  those  articles  and  did  cany  them  away, 
as  alleged  In  the  Indictment  with  Intent  to 
steal  them,  the  mere  act  of  taking  tiiose  arti- 
cles from  their  connection  with  the  machinery 
became  a  severance  in  law  from  the  realty, 
making  them  thereupon  personalty  at  the  in- 
stont  of  the  detaching  o(f  them,  and  that 
they  then  and  there  became  tbe  subject  of 
larceny.  In  passing  upon  that  contention  of - 
the  state  we  will  state  to  yon  the  geoural 
tenor  and  progress  of  the  law  upon  the  sub- 
ject of  severance.  The  property  must  t>e 
personal,  and  there  can  'be  no  larceny  of 
things  fixed  to  the  soli;  bat  as  tlw  taking 
and  carrying  away  would  necessarily  termi- 
nate the  character  of  the  property  as  realty, 
even  If  It  were  such,  it  has  been  held  tliat 
the  important  point  of  thto  distinction  is  that 
if  the  severance  from  the  realty  of  anything 
which  Is  a  part  thereof,  or  annexed  thereto 
so  as  to'  go  with  the  realty  by  descent  or  in 
case  of  a  conveyance.  Is  made  by  tbe  wrong- 
doer himself,  so  that  the  taking  and  carrying 
away  is  a  contlnnous  act,  tbe  offense  is  not 
larceny,-  because  the  taking'  and  carrying 
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airay  is  not  of  tbe  personal  property  of  an- 
other; tbat  which  was  serered  not  having 
been  in  bis  possession  as  a  chattel,  but  only 
as  a  portion  of  the  realty.  But  some  courts 
have  expressed  their  disapproval  of  a  doc- 
trine 80  technical,  even  while  compelled  to 
follow  it;  and  in  many  cases  of  constmctlve 
annexation  other  courts  have  held  the  tak- 
ing and  carrying  away  to  be  larceny,  such 
as  of  window  sashes  not  fiermanently  annex- 
ed to  the  building,  chandeliers,  doors  taken 
from  their  binges,  rails  in  a  fence,  belts  be- 
longing to  a  mill,  valves  in  a  portable  pump, 
or  keys  of  a  door,  etc  It  often  has  be^  rul- 
ed that.  If  onA  severed' by  tbe  owner,  a  third 
person,  or  the  tlilef  himself,  as  a  separate 
transaction,  that  part  of  the  realty  becomes 
the  subject  of  larceny.  The  said  objection- 
able early  technical  ruling  has  been  modified 
from  time  to  time  in  England,  so  as  to  afford 
protection  to  things  fixed  to  the  freehold. 
The  rule  was  never  satisfactory,  and  the 
courts  In  modern  times  have  been  Inclined  tp 
confine  It  within  the  narrowest  limits. 

The  question  now  before  this  court  has 
heretofore  been  raised  In  this  state  many 
years  ago  in  the  case  of  State  v.  William 
Hall,  6  Har.  492,  who  was  indicted  for  ateal- 
ing  tonr  copper  pipes,  tho  property  of  Dun- 
can &  Woolaston.  It  appeared  from  the  evi- 
dence that  those  pipes  were  part  of  a  steam 
engine,  which  was  attached  to  a  manufactur- 
ing estabiishraent  in  Wilmington.  It  was 
contended,  on  behalf  of  the  prisoner,  that 
these  i)Ipes  could  not  be  the  subject  of  lar- 
ceny, being  Joined  to  the  freehold  and  a  part 
of  it,  and  therefore  the  detaching  and  tak- 
ing them  away.  If  done  at  the  same  time, 
amounted  only  to  a  trespass.  In  that  case 
the  court  charged  the  Jury  that  the  question 
whether  this  was  or  was  not  a  larceny  de- 
pended on  whether  or  not  the  severing  and 
earjrying  away  were  one  continuous  transac- 
tion, and  said:  "Zjarceny  is  the  felonious 
stealing,  taking,  and  carrying  away  of  the 
peraonal  goods  of  another.  If  these  pipes 
were  not,  wben  carried  off,  the  personal 
goods  of  Duncan  &  Woolaston,  they  could 
not  be  stolen.  As  a  part  of  the  realty,  they 
were  not  under  the  protection  of  the  crimi- 
nal law,  80  as  to  make  the  taking  of  them  a 
Celoity.  It  was  but  a  trespass.  Whilst  a 
part  of  tbe  engine,  which  was  itself  a  part 
of  the  building,  they  were  a  part  of  tbe 
building;  and.  If  thus  .taken  and  carried 
sway,  by  one  act  of  severance  and  separa- 
tion. It  did  not  come  within  the  definition  of 
larceny,  not  being  a  stealing  and  carrying 
away  of  personal  property.  But  if  they 
were  severed  by  the  defendant,  or  by  anoth- 
er, at  one  time,  so  that  they  became  personal 
property,  and  after  they  assumed  this  new 
character  were  taken  and  carried  away  by 
him  with  a  felonious  intent,  it  was  a  case 
of  larceny,  and  the  prisoner  ought  to  be  con- 
victed." In  that  case  the  oouct  held  that  the 
act  of  taking  and  carrying  away  the  proper- 


ty from  its  connection  with  the  realty,  at 
one  and  tbe  same  tlute,  with,  intent  to  steal 
it,  did  not  amount  in  law  to  such  a  severance 
as  to  change  it  from  realty  to  personalty  and 
make  such  continuous  transaction  larceny. 
The  court  In  that  case,  therefore,  seems  to 
have  held  that  there  must  be  first  tbe  act  of 
taking  it  from  its  connection  with  the  realty, 
and  after  the  act  of  taking  it  from  its  con- 
nection with  the  realty  there  must  be  a  sub- 
sequent actual,  separate  act  of  taking  and 
carrying  it  away,  in  order  to  constitute  the 
offense  of  larceny. 

In  view  of  the  tendency  of  tbe  more  modem 
authorities  since  tbe  date  of  this  decision  In 
Harrington's  Beports  in  this  state,  this  court 
have  unanimously  arrived  at  the  conclusion 
that  we  ought  to  depart  from  tbat  very 
technical  and  unsatisfactory  ruling  of  tbe 
earlier  law,  which  was  followed  by  the  court 
in  this  Harrington  case,  uid  tbat  we  should 
hold  that  there  need  not  be  first  an  act  of 
severance,  and  after  tbat  an  actual,  separate, 
^nd  distinct  act  of  taking  and  carrying  away, 
to  constitute  a  severance  and  larceny,  but 
that  the  act  of  taking  and  holding  and  car- 
rying away,  at  and  from  tbe  instant  of 
separating  It  from  its  connection  with  the 
lealty — that  is,  the  one  continuous  transac- 
tion of  detaching  It  from  Its  connecUcm  with 
the  realty,  retaining  possessliw  of  it,  and  car- 
rying It  away,  with  Intent  to  commit  larceny 
— amounts  to  a  severance  or  larceny  in  law, 
although  the  severance  and  the  taking  and 
carrying  away  are  one  continuous  transac- 
tion. Wh«i  done  by  the  accused  with  in- 
tent to  steal  it,  the  detaching  of  the  arti- 
cle from  its  connection  with  the  realty  Is  a 
severance,  which  thereupon  makes  it  per- 
sonalty and  the  subject  of  larceny.  Tbe 
continuing  to  hold  It  thereafter,  for  even  tbe 
briefest  period  of  time,  is.  .In  sound  legal  con- 
templation and  construction  a  taking,  and 
the  removing  it  from  the  place  of  such  taking 
Is  a  carrying  away,  and  such  severance,  tak- 
ing, and  carrying  away,  with  Intent  to  steal 
it,  if  shows  by  the  evidence,  will  amount  to 
larceny.  So  tbat  we  say  to  you,  although 
you  may  not  be  satlsfled  from  the  evidence 
that  the  prisoner  took  these  articles  off  the 
machinery  of  tbe  factory  and  from  their  con- 
nection with  It  as  real  estate  and  laid  them 
down,  or  otiierwise  ceased  to  bold  tbem,  and 
then  afterwards,  by  a  separate,  Independent 
act,  took  them  into  bis  possession  again  and 
carried  them  away,  for  the  purpose  of  lar- 
ceny, but  are  satisfied  that  the  severance 
and  the  taking  and  canning  away  were  one 
continuous  transaction,  wltii  intent  to  steal 
the  articles,  then  you  may,  if  the  evidence 
warrants,  find  it  to  be  a  severance  and  a  tak- 
ing and  carrying  away,  so  as  to  constitute 
those  Ingredients  of  tbe  offense  of  larceny. 

We  have  arrived  at  the  conclusion  to  depart 
from  the  ruling  In  6  Har.  i92,  because  we 
conplder  that  it  is  sound  Judicial  policy  to  do 
so  and  is  necessary  for  the  protection  of  the 
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public.  We  always  are  loth,  when  a  question 
has  been  raised  and  argued  heretofore  before 
this  court,  and  deliberately  considered  and 
decided,  e^)eclally  by  a  unanimous  court,  to 
overrule  a  prior  decision  of  the  court,  pre- 
Cerring  to  leave  that  to  the  Supreme  Court 
of  the  state,  the  court  of  highest  resort,  to 
determine  finally  what  the  law  shall  be,  if 
either  party  desires  to  have  it  passed  upon 
by  the  court  above  and  finally  settled.  But 
In  these  criminal  cases,  -while  the  defendant 
may  take  a  writ  of  error,  the  state  cannot, 
under  our  new  Constitution.  Therefore,  if 
we  should  decide  against  the  state,  the  ques- 
tion conld  not  be  taken  up  and  passed  upon. 
But  if  we  disregard  this  prior  decision,  and 
'in  doing  80  decide  against  the  prisoner,  he 
can  take  it  up  and  have  it  parsed  upon  by 
the  court  atmve,  and  then  have  the  opinion  of 
the  court  of  years  ago  and  the  opinion  of  the 
court  at  present  passed  upon  by  the  tribunal 
provided  by  the  Constitution  for  tliat  pur- 
pose, and  settled  definitely,  and  also  in  ac- 
cordance with  the  modem  trend  of  authority, 
if  the  Supreme  Court  deem  it  lawful  and 
proper  to  do  so. 

Now,  gentlemen,  as  we  stated  to  some  of 
you  recently  In  another  case,  the  guilt  of  the 
accused  person  may  be  proved  by  direct  evi- 
dence ;  that  is,  Ijy  some  one  who  was  present, 
in  case  of  larceny,  for  Instance,  and  saw  the 
prisoner  take  the  property  and  carry  It  away, 
with  Intent  to  steal  it.  But  all  crimes  can- 
not be  proven  by  those  who  see  the  offense 
committed,  because  a  crafty,  skillful  criminal 
will  select  some  time  to  do  the  stealing  when 
nobody  is  present  to  see  him  and  give  direct 
evidence.  Therefore,  in  the  Interest  of  the 
administration  of  Justice,  It  has  been  neces- 
sary to  prove  guilt  by  circumstantial  evi- 
dence, as  we  call  it;  that  is,  by  proving  those 
circumstances  from  which  a  fair-minded  and 
Intelligent  Jury  may  reasonably  Infer  the 
guilt  of  the  accused  person.  In  this  case  the 
state  contends  that  It  has  shown  to  you  that 
these  articles  were  found  in  the  possession 
of  the  accused.  The  law  Is  that,  where 
stolen  property  Is  found  in  the  possession  of 
another  recently  after  the  lanceny  of  It,  the 
party  In  possession  of  It  Is  presumed  to  be 
guilty,  unless  his  possession  is  satisfactorily 
explained  or  bis  Innocence  Is  otherwise  sat- 
'isfactorily  shown  by  the  evidence  before  the 
Jury. 

We  will  simply  add  that  every  prisoner  Is 
presumed  to  be  innocent  until  he  la  proven 
guilty  beyond  a  reasonable  doubt  But  a 
reasonable  doubt  Is  not  a  trivial,  fanciful, 
speculative  doubt,  or  a  mere  possible  doubt, 
but  Is  such  a  substantial  doubt  as  Intelligent, 
fair-minded  Jurors  may  reasonably  entertain 
after  a  careful  consideration  of  all  the  rele- 
vant evidence  in  the  case. 

Exception  noted  for  defmdant 
Verdict,  guilty,  with  a  recommendation  to 
the  mercy  of  the  court 


on  vL'tra 

SACCHETTI  V.  PBHR. 

(Supreme  Court  of  Pennsylvania.    April  1, 
1907.) 

1.  IiiBEL — JtrsTiFicATtON— Proof. 

In  an  action  for  libel,  where  defendant 
pleads  justification,  the  burden  is  on  him  to 
show  that  the  publication  was  substantially 
true  in  every  material  matter;  but  he  need  not 
establish  the  guilt  of  plaintiff  beyond  a  reason- 
able doubt,  80  as  to  warrant  his  conviction  in 
the  criminal  court 

[Eld.  Note— For  cases  in  point  see  Cent  Dig. 
vol.  32,  Libel  and  Slander,  §  280.] 

2.  Same— Preponderance  of  Evidence. 

Act  April  11.  1901,  S  2  (P.  L.  74),  requir- 
ing that  In  libel  the  plea  of  Justification  must  be 
proved  to  the  satisfaction  of  the  jury  as  in 
other  cases,  requires  only  a  preponderance  of 
evidence. 

[Ed.  Note. — For  cases  In  point,  see  Cent  Dig. 
vol.  32,  Libel  and  Slander,  {§  280,  332.] 

Appeal  from  Court  of  Common  Pleas, 
Northampton  County. 

Action  by  Onofrlo  Sacchetti  against  Oliver 
I.  Fehr.  Judgment  for  defendant  and  plain- 
tiff appeals.    Affirmed. 

The  court  charged  In  part  as  follows:  "He 
is  not  required  to  produce  a  measure  of  i«oof 
to  satisfy  you  beyond  a  reasonable  doubt  that 
would  be  sufficient  to  convict  this  plaintiff  of 
a  criminal  offense,  If  it  did  charge  n  crim- 
inal offense  under  the  statute^  if  be  were 
upon  trial  in  a  criminal  court  He  must  sat- 
isfy you  by  the  weight  of  the  evidence-  If 
you  find  that  the  defendant  has  satisfied  yoa 
by  the  full  measure  of  proof,  as  I  have  de- 
scribed it  then  that  ends  this  controversy, 
and  your  verdict  must  i>e  for  ttie  defends 
ant" 

Verdict  and  Judgmoit  for  defendant  Plain- 
tUf  appealed. 

Argued  before  FELL.  BROWN,  MESTRB- 
ZAT,  POTTER,  and  ELKIN,  JJ. 

George  W.  Gelser,  for  appellant  EL  J. 
Fox  and  J.  W.  Fox,  for  appellee. 

PER  CURIAM.  The  Single  que8ti<m  raised 
by  the  assignments  of  error  relates  to  the 
measure  of  proof  required  to  sustain  a  plea 
of  Justification  In  an  action  for  Ubet.  The 
Instruction  by  the  learned  trial  Judge  to  the 
Jury  was  that  the  burden  was  on  the  de- 
fendant to  satisfy  them  by  the  evidence  that 
the  publication  was  substantially  true  In 
every  material  respect  but  that  he  was  not 
required  to  produce  proof  that  would  estab- 
lish the  guilt  of  the  plaintiff  b^ond  a  reason- 
able doubt  and  that  would  warrant  his  con- 
viction in  a  criminal  court  Section  2  of  tiie 
act  of  April  11,  1001  (P.  L.  74),  provides  that 
"in  all  civil  actions  for  libel  the  plea  of 
Justification  shall  be  accepted  as  an  ade- 
quate and  complete  defense,  when  it  Is  plead- 
ed and  proved  to  the  satisfaction  of  the  Jury 
as  In  other  cases,  that  the  publication  Is 
substantially  true  and  Is  proper  for  public 
Information  or  Investigation,  and  has  not 
been  maliciously  or  negligently  made."  Proof 
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to  the  satisfaction  of  the  jnry  "as  in  other 
cases"  means  proof  as  in  other  civil  cases 
by  a  preponderance  of  evidence;  and,  what- 
ever the  rule  may  have  been  before,  that  Is 
the  measure  of  proof  now  required. 
The  judgment  is  affirmed. 


(217  Pa.  «0) 

WBHB  v,   CARBON  COUNTT   BLBCTBIO 
RT.  GO. 

(Supreme  C!oart  of  Pennsylvania.    April  1, 
IflOT.) 

Stbeet  Railroads  —  In jttbt  to  Pebbon  oi» 

Track— Question  pob  Jury. 

In  an  action  against  a  street  railway  com- 
pany to  recover  for  the  death  of  plaintiCfs  hus- 
band, killed  by  a  car  while  endeavoring  to  lead 
bis  horse  from  the  track,  the  question  of  de- 
fendant's negligence  held  for  the  jury. 

[Bid.  Mote.— For  cases  in  point,  see  <3ent.  Dig. 
voL  4A,  Street  RaUroads,  ff  251,  253.] 

Appeal  from  Court  of  Common  Pleas,  Car- 
bon Cotmty. 

Action  by  Emma  J.  Wehr  against  the  Car^ 
bon  County  Electric  Railway  Company. 
Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Argued  before  PEI,L,  BROWN,  MESTRE- 
ZAT,  ELKIN,  and  STEWART,  JJ. 

Frederick  Bertolette  and  W.  W.  Watson, 
for  appellant.  E.  O.  Nothsteln  and  William 
Q.  Freyman,  for  appellee. 

PER  CURIAM.  The  husband  of  the  plain- 
tiff was  killed  under  these  clrcumstajices : 
He  went  from  his  home  to  Mauch  Chunk 
with  a  wagon  load  of  vegetables  to  sell. 
While  his  horse  and  wagon  were  standing 
on  a  borough  street  between  the  curb  and 
the  car  track,  and  he  was  at  the  rear  of  the 
wag(»i  talking  to  purchasers,  a  car  approach- 
ed in  front.  His  attention  was  called  to  the  car 
by  bis  SOD  seven  years  of  age,  who  was  seated 
In  the  front  part  of  the  wagon.  He  went  to  the 
horse's  head  and  took  hold  of  the  bridle.  The 
horse  was  alarmed  by  the  noise  of  the  car 
and  turned  onto  the  track.  While  endeavor- 
ing to  control  the  horse  and  lead  him  from 
the  track,  the  deceased  was  struck  by  the 
car.  The  horse  was  gentle,  accustomed  to 
steam  and  trolley  cars,  and  had  not  before 
been  known  to  frighten  at  either.  The  quesr 
tions  in  the  case  were  whether  the  death  was 
the  result  of  an  unavoidable  accident  caused 
by  the  horse's  sudden  turning  onto  the  track 
in  front  of  the  car,  or  whether  It  resulted 
flom  the  negligence  of  the  motorman  in  not 
exercising  viligance  and  care  in  the  manage- 
ment of  the  car.  Since  there  was  evidence 
tending  to  show  that  when  the  horse  turned 
onto  the  track  the  car  was  over  70  feet  from 
tt,  and  could  have  been  stopped  within  25 
feet,  and  that  the  motorman  was  not  at  his 
post  on  the  front  platform,  but  was  in  the 
middle  of  the  car,  the  case  was  necessarily 
for  the  jury. 
The  Judgment  is  affirmed. 


(UT  Pa.  4») 

CRAWFORD  T.  SCHOOLET. 

(Supreme  Court  of  Pennsylvania.    April  1, 
1907.) 

L  Wuxs— Probate— Appeal  —  Opehinq  De- 
cree. 

On  appeal  to  the  orphans'  court  from  the 
decree  admitting  the  will  to  probate,  appellant 

S reduced  a  testamentary  paper  bearing  a  later 
ate  and  proof  as  to  its  execution  by  two  wit- 
nesses. Held,  that  the  orphans'  court  could 
open  a  decree  admitting  the  earlier  will  to  pro- 
bate and  direct  appellant  to  make  proof  of  the 
later  will  before  the  register,  but  had  no  juris- 
diction to  consider  an  application  for  an  issue 
to  determine .  the  validity  of  the  paper  claimed 
to  be  the  later  will. 

[Bid.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol  49,  Wills,  §S  840,  842.1 

2.  Same— IsBtTB  roa  Jury. 

Where  the  subscribing  witness  of  a  will 
testified  to  its  due  execution,  an  issue  to  deter- 
mine its  genuineness  is  a  matter  of  right,  if 
requested  by  proponent. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  49,  Wills,  §  750.] 

Appeal  from  Orphans'  (3ourt,  Lackawanna 
County. 

In  the  matter  of  the  estate  of  James  li, 
Crawford.  From  a  decree  dismissing  the  ap- 
peal from  the  register,  George  B.  Schooley 
appeals.    Reversed. 

The  following  Is  the  opinion  of  Sandp,  P. 
J.,  in  the  court  below; 

"The  decedent,  James  L.  Crawford,  a  resi- 
dent of  Scranton,  Pa.,  died  in  Florida  on 
February  19,  1905,  leaving  to  survive  him  a 
widow,  Huidah  A.  Crawford,  and  a  stepson, 
James  6.  Shepherd.  On  February  27th,  a 
will  dated  S^tember  13,  1896,  was  probated, 
and  his  widow  appointed  executrix.  By  this 
win,  with  the  exception  of  an  inconsiderable 
legacy  to  a  sister  and  a  comparatively  small 
devise  to  his  stepson,  his  entire  estate  was 
given  to  his  widow.  The  personal  estate  left 
by  Mr.  Crawford,  as  shown  by  the  inventory 
and  appraisement  filed,  amounted  to  $971,- 
802.  In  addition,  he  left  real  estate,  as 
shown  by  the  testimony,  some  of  which  was 
rented  and  yielding  an  income  of  about  $750 
per  month,  and  the  rest  consisting  of  his 
Scranton  and  Florida  homes.  On  June  27, 
1906,  16  months  later,  George  B.  Schooley 
took  an  appeal  to  the  orphans'  court  from 
the  decision  of  the  register,  admitting  to  pro- 
bate the  will  dated  September  13,  1896,  as  the 
last  will  and  testammt  of  the  decedent,  and 
granting  letters  testamentary  thereon.  On 
June  30,  1906,  Mr.  Schooley  presented  his, 
petition  to  the  orphans'  court,  praying  that  a 
citation  issue  to  Huidah  A.  Crawford  and  J. 
G.  Shepherd  commanding  them  to  appear  and 
answer  the  petition  and  to  show  cause  why 
such  appeal  should  not  be  sustained  and  an 
issue  awarded.  In  this  petition  he  averred 
that  on  January  80,  1905,  James  L.  Craw- 
ford, at  the  city  of  Philadelphia,  made  his 
last  will  and  testament,  a  copy  of  which  was 
attached  as  part  of  the  petition.  To  this  cita- 
tion a  suggestion  was  filed  August  13th,  In 
which  the  respondents  stated  they  were  in- 
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formed  that  there  had  been  a  codicil  ac- 
companying the  proposed  will  and  asking  for 
a  citation  for  tts  production  before  they 
should  make  answer.  Such  a  citation  was 
issued,  and  In  retimnse  to  It,  on  August  2gth, 
the  petitioner  presented  the  proposed  codicil 
dated  January  30,  1905.  To  this  petition  as 
thus  completed  the  respondents  filed  tbelr 
answer,  In  which  they  suggested,  Inter  alia, 
that  the  alleged  will  and  codicil  produced 
by  the  petitioner  were  forgeries  and  tiiat  the 
signatures  of  James  L.  Crawford  to  the  will 
and  codicil  had  been  forged. 

"Upon  the  issue  made  up  a  hearing  was 
bad,  the  questions  being,  stating  tbem  in  the 
language  of  the  petition,  '(a)  whether  said 
paper  writing  dated  September,  1896,  is  the 
last  will  and  testament  of  James  L.  Craw- 
ford,, deceased;  (b)  whether  the  said  James 
h.  Crawford,  deceased,  executed  the  will  dat- 
ed New  York,  N.  X.,  December  16,  1904,  and 
witnessed  by  A.  N.  Bahman  and  C.  F.  Biedel, 
and  whether  at  the  same  time,  on. January 
30,  1905,  he  executed  a  codicil  thereto.'  The 
rules  of  law  goTemlng  this  case  are  simple 
and  well  settled.  The  forty-first  section 
of  the  act  of  March  15,  1832  (P.  L.  146), 
declares:  "WheneTer  a  dispute  upon  a  mat- 
ter of  fact  arises  before  any  register's  court 
the  said  court  shall,  at  the  request  of  either 
party,  direct  a  precept  for  an  issue  to  the 
court  of  common' pleas  of  the  county  for  the 
trial  thereof.'  The  orphans*  courts  possess 
all  the  Jurisdiction  and  powers  formerly 
vested  in  the  'registers'  courts.'  Const  1874, 
art.  5,  S  22;  Act  May  19,  1874,  §  6  (P.  L. 
207).  The  construction  given  by  the  courts 
to  this  statute  clearly  leaves  It  In  the  dis- 
cretion of  the  court  to  determine  In  any 
given  case  whether  a  substantial  dispute 
as  to  material  facts  has  arisen  which  mui^t 
be  submitted  to  a  Jury.  The  test  by  which 
the  court  is  to  determine  whether  sncb  a 
substantial  dispute  has  arisen  is  now  well 
settled  in  a  number  of  decisions.  Substantial- 
ly in  the  dispute  is  that  a  verdict  coUId  be 
supported  by  a  trial  judge  upon  a  review  Of 
all  the  evidence  (De  Haven's  Appeal,  76  Pa; 
337;  Harrison's  Appeal,  100  Pa.  4S8;  Sch- 
wilke's  Appeal,  100  Pa.  628);  as  to  whether 
or  not  a  slgnatuie  Is  genuine  Is  that  a  ver* 
diet  In  favor  of  the  genuineness  could  be 
supported  upon  a  review  of  the  whole  evi- 
dence. There  Is  only  one  safe  and  reliable 
test.  If  the  testliiony  Is  such  that  after  a 
fair  and  impartial  trial,  resulting  in  a  verdict 
against  the  proponent  of  the  alleged  will,  the 
trial  Judge,  after  a  careful  review  of  all  the 
evidence,  would  feel  constrained  to  set  aside 
the  verdict  as  contrary  to  the  manifest 
weight  of  the  evidence,  It  cannot  be  said  that 
a  dispute,  within  the  meaning  of  the  act,  has 
arisen.  Knauss'  Appeal,  114  Pa.  10,  6  AtL 
394;  Sharpless'  Estate,  134  Pa.  250,  19 
Atl.  630;  Tallman's  Estate,  148  Pa. '286,  23 
Atl.  986;  Douglass'  Estate,  162  Pa.  667,  29 
Atl.  716.  It  is  not  our  purpose  to  review 
the  numerous  cases  which  have  tieea  decided, 


having  a  I>earlng  on  the  matter  Under  con- 
sideration. In  some  of  the  cases  it  Is  held 
that  the  granting  of  an  issue  la  within  the 
discretion  of  the  court  This  position  ren- 
ders it  necessary  tliat  the  court  shall,  to 
some  extent  at  least,  make  Judicial  inquiry 
into  the  facts.  The  discretion  to  be  exercised 
In  such  case  must  not  be  arbitrary  or  will- 
ful, but  It  must  be  based  upon  facts,  the 
knowledge  of  which  Is  Judicially  acquired. 
If  this  court  has  no  power  to  Judge  whether 
there  are  in  truth  matters  in  dispute  affect- 
ing the  merits  of  the  controversy.  It  has  no 
duty  to  perform  but  to  certify  alleged  facts 
to  another  court,  to  roister  the  decision  of 
that  court  when  it  is  returned,  and  to  enter 
a  decree  in  accordance  therewith. 

"After  a  careful  consideration,  aided  by  the 
light  of  the  many  cases  cited  upon  argunient 
and  others,  we  have  no  difficulty  in  reaching 
the  conclusion  that  the  court  not  only  has 
the  power,  but  Is  charged  with  the  duty  to 
ascertain  from  the  evidence  adduced  by  the 
parties  whether  there  are  material  disputed 
facts,  and  whether  the  character  of  such  dis- 
pute is  such  that,  if  the  facts  found  by  a  Jury 
in  favor  of  one  who  requests  the  issue,  such 
finding  could  uixin  <<on8ideration  of  the  whole 
evidence  in  good  conscience  be  sustained. 
Having  reached  a  conclusion  as  to  the  correct 
rules  to  apply  in  a  case  like  the  present,  our 
next  duty  Is  to  apply  them. 

"Why  in  any  event  or  under  any  circum- 
stances refer  evidence  to  a  Jury  when.  If 
their  verdict  should  be  against  the  weight 
of  It,  It  would  have  to  set  asldfe?  We  have 
taken  up  the  evidence  to  determine  whetli^ 
tbeee  Is  a  substantial  dispute  demanding  an 
Issue.  If  evidence  be  so  strong  as  necessarily 
to  produce  certainty  and  conviction,  it  mat- 
ters not  by  what  kind  of  evidence  the  effect 
is  produced;  and  the  Intensity  of  the  proof 
must  be  precisely  the  same,  wliether  the  evi- 
dence be  direct  or  circumstantial.  When  it  is 
Stated  that  a  fact  has  been  established  by 
direct  and  positive  evidence.  It  is  meant  that 
It  has  been  testified  to  by  witnesses  as  hav- 
ing come  under  the  cognisance  of  their 
senses,  and  of  the  truth  of  wbldi  there  seems 
to  be  no  reasonable  doubt  or  question,  and, 
when  It  Is  stated  tliat  a  fact  has  been  estab- 
lished by  circumstantial  evidence,  it  la  meant 
that  the  existence  of  it  Is  fairly  and  reason- 
ably to  be  inferred  from  other  facts  proved 
In  the  case.  When  circumstances  connect 
themselves  closely  with  each  other,  vrbeu 
they  form  a  large  and  strong  body,  so  as  to 
carry  conviction.  It  may  be  proof  of  a  more 
satisfactory  sort  than  that  which  is  direct. 

"On  the  part  of  the  petitioner  It  Is  claimed 
that  to  entitle  him  to  an  Issue  all  that  Is  re- 
quired of  him  is  to  establish  by  the  proofs 
a  prima  fade  case.  On  the  part  of  the 
respondents  it  Is  claimed  that  an  issue  ought 
not  to  be  directed  if  upon  the  whole  evi- 
dence, as  well  that  of  the  petitioner  as  that 
of  the  respondents,  a  verdict  ought  not  to  be 
allowed  to  stand.    We  think  the  latter  is  the 
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principle  which  mast  galAb  us  In  the  disposi- 
tion of  tbe  case. 

"Applying  the  principles  of  law  which 
are  well  established  by  ttie  authorities,  we 
are  Irresistibly  led  to  the  conclusion  that 
the  issue  as  prayed  for  must  be  refused.  It 
Is  true  that  the  petitioner  and  the  two  sub- 
acrlblng  witnesses  hare  testified  that  they 
saw  the  decedent  sign  bis  name  to  tlie  al- 
leged will  and  codicil,  and  ordinarily  it 
might  be  said  that  such  testimony  should  be 
sufficient  to  support  a  verdict  In  accordance 
with  It,  but  upon  consideration  of  the  over>- 
whelming  evidence  to  the  contrary  we  cotild 
not  in  conscience  allow  such  a  verdict  to 
stand.  We  would  subserve  no  purpose  m 
discussing  the  clrcxmistiinceB  which  so  con- 
vince us.  It  would  require  too  much  time 
and  space.  But  we  are  satisfied  that  a  dis- 
interested reading  and  consideration  of  all 
the  evidence  cannot  fail  to  satisfy  any- 
one that  it  would  be  unrighteous  to  grant 
tbe  issue  prayed  for. 

"Appeal  dismissed  and  demand  for  an 
issue  refused." 

Argued  before  FELL,  BROWN,  MBSTRK- 
ZAT,  POTTER,  and  STEWART,  JJ. 

W.  U.  Hensel  and  a  B.  Price,  for  appel- 
lant Welles  &  Torrey,  Roswell  H.  Patter- 
son, and  Joseph  O'Brien,  for  appellees. 

STEWART,  J.  This  proceeding,  so  far  as 
It  was  an  api>eal  from  the  decree  of  tbe  reg- 
ister admitting  to  probate  the  will  of  James 
L.  Crawford,  bearing  date  of  September  13, 
1896,  was  entirely  reig:alar.  So  far  as  it  was 
a  proceeding  to  determine  whether  the  alleg- 
ed will  bearing  date  of  January  30,  1905, 
was  a  forgery,  It  was  not  only  Irregular,  but 
was  coram  non  judlce.  This  latter  results 
necessarily  from  the  fact  that  in  the  probate 
of  wills  the  orphans'  cotirt  is  without  origi- 
nal Jurisdiction.  The  appeal  here  put  at 
issue  a  single  qnestion,  and  that  related 
ezciuslTely  to  the  will  which  had  been  ad- 
mitted to  probate:  Was  it  the  testator's 
last  will?  Appellant  contended  that  It  waa 
not,  and,  to  establish  his  contention,  be  pro- 
duced a  paper  purporting  to  be  a  will  of  th« 
game  testator  executed  more  than  eight 
years  subsequent  to  the  date  of '  tbe  will 
probated.  This  paper  was  In  tbe  case  sim- 
ply as  matter  of  evidence.  An  adjudica- 
tion in  appellant's  favor  would  not  have 
established  It  as  a  will.  That  could  only 
be  done  id  the  first  instance  through  the 
probate  of  the  register,  and  tbe  correctness 
of  bis  adjudication  oonld  only  be  inquired 
into  by  the  orphans'  court  on  appeal.  The 
paper  had  never  been  before  the  'register. 
It  had  never  been  the  subject  of  a  Judicial 
deci^.  and  was  not  before  the  court  in  this 
proceeding  etcept  as  evidence  In  connec- 
tion with  the  issue  being  tried.  To  make 
effective  his  appeal,  all  that  waa  required  of 
appellant  was  to  prove  by  two  witnesses  the 
execntion  of  the  paper  be  produced.  It  bore 
a.  later  date,  and  waa  clearly  testamentary 


In  Its  character.  If  proved  by  two  witnesses, 
then  prima  fa<de  the  will  that  had  been  ad- 
mitted to  probate  was  not  a  last  will.  Tbis 
much  was  done,  and  the  Inquiry  should  have 
there  ended.  What  remained  was  for  the 
orphans'  court  to  open  up  the  decree  admit- 
ting to  probate  tbe  earlier  will,  and  direct 
that  the  appellant  produce  before  the  regis- 
ter the  paper  which  he  claimed  to  be  a  later 
will,  and  proceed  to  make  proof  of  its  execu- 
tion and  validity  In  the  usual  manner. 
Whether  tbe  paper  so  offered  -  for  probate 
was  forged  or  genuine  would  them  become 
a  question  to  be  inquired  Into,  if  contested 
on  such  ground,  and  the  orphans'  court,  ei- 
ther upon  the  appeal  from  tbe  register's  de- 
cree, or  upon  certificate  from  him  that  the 
case  presented  a  dlfllcult  and  disputable 
queetion,  would  have  Jurisdiction  to  deter- 
mine It.  On  an  appeal  from  the  decree  of 
the  register  with  respect  to  some  other  will. 
It  had  no  authority  to  make  such  Inquiry,  and 
its  conclusion  with  respect  to  it  was  without 
effect:  The  application  for  an  issue  to  test 
the  genuineness  of  the  paper  alleged  to  be 
a  later  will  was  premature,  and  the  proceed- 
ing under  it  may  be  wholly  disregarded.  If 
atrtbortty  is  needed  for  the  view  here  ex- 
pressed. It  may  be  found  In  Cawley's  Es- 
tate, Cawley's  Appeal,  162  Pa.  fi20,  29  Atl. 
701. 

Since  the  question  considered  by  tbe  court 
below — to  no  purpose  as  we  have  seen — is 
sure  to  arise  when  the  disputed  will  shall 
come  to  be  offered  for  probate,  we  take  oc- 
casion here  to  say  that  in-  proceedings  of 
this  character,  when  the  subscribing  witness- 
es to  a  win  testify  to  Its  due  execution,  an  is- 
sue to  determine  the  genuineness  of  the  In- 
strument, if  requested  by  the  proponent,  is  n 
matter  of  right 

The  decree  appealed  from  Is  reversed,  and 
the  record  remitted'  for  further  proceedings 
in  accordance  herewith. 


(217  Fa.  m) 
VAUGHN  V.  VAUGHN  et  al. 

(Supreme  Conrt  of  Pennsyivaaia.    April  1, 
190T.) 

Pasbkt  Ai<n  Grtcd— GiFiB  — UitDVK  IinT.u- 

ENCE— BunnsN  OF  Proof. 

Unl«8s  there  is  evidence  of  undue  influence, 
the  bnrdtn  is  not  on  the  donee  to  show  the  fair- 
ness of  a  gift  from  a  parent  to  his  efaiid. 

FEd.  Note.— For  ca«es  in  point,  see  Cent  Dig. 
vol.  37.  Parent  and  Oiild)  H  12&-131.] 

Appeal  from  Court  of  Common  Pleas, 
Lackawanna  County. 

BUI  by  John  Vaughn  against  Daniel  W. 
Vaughn  and  the  South  ScEanfom  Building  & 
Loan  Association.  From  a  decree  dismissing 
the  appeal,  plaintiff  appeals.     Affirmed. 

Argued  before  FELL,  BROWN,  MESTRB- 
ZAT,  POTTER,  and  STEWART,  JJ. 

S.  B.  Price  and  P.  B.  Kllcullen,  for  appel- 
lant. T.  A.  Donahoe  and  IC  J.  Donaboe,  for 
appellees.  Digitized  by  ^^OOglC 


746 


W  ATLANTIC  REPORTER. 


(Pa. 


PER  CURIAM.  The  bill  In  this  case  was 
filed  by  an  administrator  to  set  aside  the  as- 
signment of  a  note  made  by  the  decedent  a 
few  days  before  his  death  to  his  son.  The 
averments  of  the  bill  are  that  the  decedent,  be- 
cause of  sickness  and  the  infirmities  of  age, 
was  vmable  to  transact  business,  and  that  the 
assignment  was  procured  by  undue  influence 
and  fraud.  Neither  of  these  averments  was 
sustained  by  the  evidence.  It  was  found  by 
the  learned  Judge  that  the  decedent  was  not 
mentally  weak  when  the  assignment  was 
made,  but  waa  of- sound  mind  and  capable 
of  transacting  business  and  fully  understood 
the  nature  and  character  of  his  acts;  that 
no  confidential  relations  existed  between  him 
and  his  son;  and  that  there  was  no  evidence 
that  he  was  in  any  way  influenced  to  make 
the  assignment,  or  that  it  was  not  his  volun- 
tary act  As  between  parent  and  child, 
there  Is  no  presumption  of  the  invalidity  of 
a  voluntary  gift,  and  unless  there  Is  evidence 
of  undue  Influence,  or  of  circumstances  that 
give  rise  to  a  suspicion,  the  burden  Is  not 
on  the  donee  to  show  the  fairness  of  the 
transaction.  Worrall's  Appeal,  110  Pa.  349, 
1  Atl.  380,  765;  Simon  v.  Simon,  168  Pa.  2^ 
29  Atl.  657;  Kleckner  t.  Kleckner,  212  Pa. 
516,  61  Atl.  1019. 

The  decree  is  affirmed,  at  the  cost  of  the 
appellant 


(m  Pa.  612) 

COMMONWKAI/TH  v. 


EYLER. 


(Supreme  Court  of  Pennsylvania.    April  15, 
1907.) 

1.  HOMICIOK  —  iRTOXIOATIOn  —  DEGBEE      07 

Cbime; 

Where  the  killing  is  admitted,  and  the  only 
defense  is  intoxication,  the  only  issue  is  the 
degree  of  gailt,  which  depends  on  the  degree  of 
iBtoxication. 

[Eld.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  26,  Homicide,  i  46.] 

2.  CanciNAi.  Law— Kvidencb— Opinion  Bvi- 
DENOB— Intoxication  . 

Opinions  of  nonexperts  are  admissible,  on  a 
trial  ror  murder,  where  the  defense  is  that  of 
intoxication. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol  14,  Criminal  Law,  i  1046.] 

3.  Sauk. 

On  trial  for  murder,  where  the  defense  is 
intoxication,  a  witness  who  has  actual  knowl- 
edge and  observation  of  the  killing  should  be  al- 
lowed to  supplement  his  description  thereof  by 
his  opinion  as  to  the  condition  of  the  accused 
in  the  matter  of  the  intoxication. 

[Ed.  Note.— For  cases  in  point,  see  Cent,  Dig. 
vol.  14,  Criminal  Law,  {  1046.] 

Appeal  from  Court  of  Oyer  and  Terminer, 
Adams  County. 

William  Eyler  was  convicted  of  murder  In 
the  flrst  degree,  and  appeals.    Affirmed. 

Argued  before  MITCHELL,  O.  J.,  and 
FELL,  BROWN,  ME8TREZAT,  and  STEW- 
ART, JJ. 

Wm.  Hersb,  for  appellant  S.  D.  Keith, 
Diet  Atty.,.and  W.  a  Sbeely,  for  tbe  Com- 
monwealth. 


MITCHELL,  &  J.  The  killing  and  the 
manner  and  circtunstances  of  it,  including  the 
weapon  used,  were  admitted  by  the  prisoner, 
appellant.  The  defense  was  intoxication, 
and  It  was  conceded  by  the  commonwealth 
that  tbe  prisoner  had  been  drinking.  Tbe 
only  issue,  therefore,  was  the  degree  of  guilt 
and  that  depended  on  the  degree  of  intoxica- 
tion. 

The  law  as  to  the  various  grades  of  homi- 
cide, murder,  with  its  distinction  of  degrees, 
and  manslaughter,  was  fully  and  accurately 
explained  to  the  Jury,  and  then  tbe  law  as  to 
intoxication — that  it  is  not  an  excuse  for 
crime,  but  that  when  It  is  of  such  degree  as 
to  render  the  prisoner  incapable  of  delil>era- 
tlon  or  premeditation,  or  even  of  the  forma- 
tion of  a  specific  intoit,  it  may  reduce  tbe 
grade  of  the  offense.  All  tliis  was  carefully 
explained  to  the  Jury,  and  its  application 
pointed  out  in  a  detailed  and  elaborate 
charge,  in  which  we  find  no  error,  notwith- 
standing the  numerous  assignments.  The 
evidence  contained  all  the  elements  of  mur- 
der of  either  degree,  and  if  the  Jury  took  the 
view  unfavorable  to  tbe  prisoner  it  was  not 
through  any  errors  of  the  court. 

The  only  matter  assigned  as  error  which 
it  is  worth  while  to  notice  specially  is  the  ad- 
mission of  the  opinions  of  witnesses  as  to 
the  degree  of  intoxication  of  the  prisoner, 
without  as  It  Is  alleged,  requiring  a  suffi- 
cient' preliminary  statement  by  them  of  the 
facts  on  wbldi  their  opinions  were  based. 
This  line  of  testimony  as  to  tbe  intoxication 
of  tbe  prisoner  was  opened  by  the  defense  in 
its  cross-examination  of  the  commonwealth's 
witnesses.  The  prosecution  objected,  but  the 
testimony  was  admitted  by  tbe  court  for  its 
presumed  bearing  on  the  corpus  delicti.  The 
subsequent  couzise  of  the  trial  is  thus  stated 
by  tbe  learned  Judge  In  his  opinion  refusing 
a  new  trial.  "The  defense  also  called  a  num- 
bet  of  witnesses  on  tbe  same  question,  both 
before  and  inmiediately  after  the  assault 
who  gave  it  as  their  9pInlon  that  the  defend- 
ant was  under  the  Influence  of  liquor;  tliat 
he  was  drunk.  Some  of  those  witnesses  had 
a  better  foundation  for  th^  opinion  than 
others;  but  tbe  whole  was  left  to  the  Jury 
for  their  Judgment  and  determination.  la 
rebuttal  the  witnesses  for  the  commonweaHli 
but  followed  in  the  wake  of  the  witnesses  for 
the  defense.  No  opinion  as  to  the  defoidant's 
intoxication  was  given,  except  as  it  was 
grounded  on  what  was  seen  and  noticed  of 
the  defendant  at  the  time,  affording,  in  tlie 
Judgment  of  tbe  court  sufficient  opportunity 
for  observation  and  inference."  It  would  be 
sufficient  in  regard  to  tbe  assignments  of 
error  on  this  point,  to  say  that  the  objection 
now  made  was  not  made  to  the  conrt  at  the 
trial.  When  the  commonwealth's  witnesses 
were  asked  the  question,  the  only  objection 
made  was  that  It  "was  not  proper  rebuttal," 
though  after  tbe  testimony  bad  been  givoi 
the  defense  objected  "to  all  the  testimony  on 
the  part  of  tbe  commonwealth  as 
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briety  of  the  defendant  as  incompet^it,  im- 
material, inadmlBSlble,  and  not  proper  rebut- 
tal." There  was  no  motion  to  strike  out  the 
testimony,  and  the  objection  was  clearly  too 
vague  and  too  general  to  be  sustained. 

But,  even  if  it  had  been  in  proper  time  and 
proper  form,  It  could  not  have  preyalled.  The 
rule  as  to  the  admissibility  of  opinions  of 
nonexi>ert  witnesses  was  settled  in  the  lead- 
ing case  of  Graham  y.  Penna.  Co.,  139  Pa. 
149,  21  Atl.  161,  12  L.  R.  A.  298:  "Where 
mere  descriptive  language  la  Inadequate  to 
convey  to  the  jury  the  precise  facts,  or  their 
bearing  on  the  issue,  the  description  by  the 
witness  must  of  necessity  be  allowed  to  be 
supplemented  by  his  opinion,  In  order  to  put 
the  jury  in  position  to  make  the  final  decision 
of  the  fact."  And  quoting  from  Com.  t. 
Stnrtlvant,  117  Mass.  122,  19  Am.  Rep.  401: 
"The  exception  includes  the  evidence  of  com- 
mon observers,  testifying  to  the  results  of 
their  observations  made  at  the  time,  in  regard 
to  common  appearances  or  facts,  and  a  con- 
dition of  things  which  cannot  be  reproduced 
and  made  palpable  to  a  jury."  In  Anberle  v. 
McKeesport,  179  Pa.  821,  36  Atl.  212,  it  was 
said  that  the  rule  of  Graham  v.  Penna.  Co., 
"has  not  been  departed  from.  Whether  its 
application  to  existing  facts  in  sulMequent 
cases  has  always  been  correct  is  a  matter  on 
which  opinions  may  naturally  differ,  because, 
as  said  in  that  case,  quoting  Chief  Justice 
Shaw  in  New  England  Glass  Co.  v.  Lovell, 
9L  Mass.  319,  there  is  extreme  difficulty  In 
laying  down  any  mle  precise  enough  for  prac- 
tical application,  and  the  only  proper  coarse 
Is  to  keep  the  principle  steadily  in  view  and 
apply  it  according  to  the  circumstances  of 
each  case."  In  Graham  v.  Penna.  Co.  it  is 
said:  "In  several  classes  of  questions  the 
line  between  the  witness'  judgment  or  opinion 
and  his  affirmation  of  a  fact  is  so  indistinct 
t)iat  it  cannot  be  marked  out  in  practice. 
Such  are  questions  of  identity  of  persons  or 
things,  of  the  lapse  of  time,  of  comparative 
shape  or  color  or  sound,  of  expression  and 
through  it  of  meaning,  etc.  In  all  of  these, 
however  positively  the  witness  may  affirm 
facts,  what  he  says  Is  after  all  largely  Ills 
opinion,  but  so  blended  with  Ifnowledge  and 
recollection  that  the  line  where  opinion  ends 
and  fact  begins  cannot  be  distinguished." 

In  this  class  must  certainly  be  Included  the 
question  of  intoxication.  The  effects  of  drink 
differ  so  widely  in  degree  and  visible  mani- 
festations that  mere  descriptive  language  is 
Inadequate  to  convey  to  others  the  subtler 
gradations  of  evidence  on  which  the  observ- 
er's judgment  is  really  formed.  A  man  may 
be  quiet  and  inert  under  circumstances  that 
usually  produce  activity,  and  it  may  be  be- 
cause he  is  overcome  with  fatigue,  or  sleep, 
or  is  sodden  with  liquor.  The  outward  con- 
duct, and  therefore  the  verbal  description, 
will  be  closely  similar  in  either  case.  So,  on 
the  other  hand,  his  manifestations  of  ex- 
cessive or  noisy  activity  may  be  because  he 
is  exdted,  or  angry,  or  fighting  drunk.   With- 


out the  observer's  opinion  as  to  the  producing 
cause,  a  mere  description,  which  would  al- 
most always,  from  the  inadequacy  of  lan- 
guage, lack  some  of  the  subtler  details,  would 
afford  a  very  uncertain  basis  for  judgment 
of  the  actual  condition.  Hence  it  Is  proper  in 
such  cases  that  a  witness  who  has  actual 
knowledge  and  observation  of  an  occurr^ice 
should  be  allowed  to  supplement  his  descrip- 
tion by  his  opinion.  Of  course,  actual  knowl- 
edge and  observation  on  the  part  of  the  wit- 
ness are  the  essential  basis  of  the  reception 
of  his  opinion,  and  in  the  usual  and  regular 
course  such  facts  must  be  first  proved  as  a 
foundation.  In  the  present  case  it  appears 
that  one,  at  least,  of  the  witnesses  was  asked 
his  opinion  without  the  ordinary  preliminary 
inquiry  Into  his  means  and  opportunity  of 
knowledge.  But,  as  already  said,  this  ob- 
jection was  not  made  at  the  time.  It  was 
apparently  clear  to  everybody  that  he  had 
been .  present,  and  that  fact  was  brought  out 
in  full  on  the  cross-examination.  No  witness 
was  allowed  to  give  an  opinion  who  did  not 
possess  the  reqnlsite  personal  knowledge  of 
the  facts. 

The  precise  point  that  hitoxicatlon  is  a 
matter  of  common  observation,  on  which  the 
opinions  of  nonexperts  are  admissible,  does 
not  seem  to  have  been  expressly  passed  upon 
by  this  court,  probably  because  it  has  never 
been  seriously  or  formally  challenged.  But 
all  the  analogies.  Including  the  far  more 
serious  one  of  Insanity,  point  to  the  reception 
of  such  opinions.  In  other  states  the  au- 
thorities are  uniform.  In  People  v.  East- 
wood, 14  N.  T.  562  (1856),  the  Court  of  Ap- 
peals of  New  York  said :  "A  child  may  an- 
swer whether  a  man  whom  it  has  seen  was 
drunk  or  sober.  It  does  not  require  science 
or  opinion  to  answer  the  question,  but  obser- 
vation merely.  But  the  child  could  not  prob- 
ably describe  the  conduct  of  the  man  so  that, 
from  its  description,  others  could  decide  the 
question.  Whether  a  person  Is  drunk  or 
sober,  or  how  far  be  was  affected  by  Intoxi- 
cation, is  better  determined  by  the  direct  an- 
swer of  those  who  have  seen  him  than  by 
their  description  of  bis  conduct"  "A  witness 
was  allowed  to  state  that  the  plaintiff  was 
intoxicated.  This  was  objected  to  as  being 
the  expression  of  the  opinion  of  a  witness. 
•  •  •  In  a  certain  sense  a  vast  deal  of 
testimony  is  but  statements  of  opinion.  But 
it  is  not  opinion  in  an  objectionable  sense. 
It  is  everyday  practice  for  witnesses  to  swear 
to  such  facts  as  the  quantity,  weight,  size, 
and  dimensions  of  a  thing,  to  heat  and  cold, 
age,  sickness  and  health,  and  many  other 
matters  of  that  kind.  In  such  cases  witness- 
es do  not  express  an  opinion  founded  on 
hearsay  or  the  judgment  of  other  men.  It  is 
not  an  opinion  based  upon  facts  recited  and 
sworn  to  by  other  witnesses.  It  is  their  own 
judgment,  based  upon  facts  within  their  own 
observation.  It  is,  so  far  as  such  a  thing 
can  be,  knowledge  of  their  own.  It  is  an 
opinion  which  comblg^^  m^^^,^^^<^t 
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specifying  tbem.  It  has  been  described  as 
'an  abbreviation  of  facta,'  a  'sbortbaud  ren- 
dering of  facts.'  It  la  an  inference  equiva- 
lent to  a  speclflcation  of  the  facts.  Tbe  wit- 
ness in  effect  describes  the  facta  when  he 
gives  his  opinion.  It  is  his  way  of  stating 
them.  Such  testimony  is  admitted  from  ne- 
cessity. A  witness  can  seldom  give  in  de- 
tail all  the  points  and  particles  which  go  to 
make  up  bis  belief,  but  be  can  characterize 
tbem."  Stacy  v.  Portland  Publishing  Co., 
68  Me.  278.  "Whether  a  person  Is  drunlE 
1b  a  question  which  a  person  not  on  expert  Is 
competent  to  answer,  as  this  is  something 
which  may  be  fairly  considered  to  be  a  mat- 
ter of  common  knowledge."  Burt  v.  Burt, 
ISS  Mass.  204,  46  N.  B.  622.  "The  witnesses 
were  rightly  allowed  to  testify  whether  the 
plaintiff  was  intoxicated.  It  was  not  a  mat- 
ter of  opinion,  any  more  than  questions  of 
distance,  size,  color,  weight,  Identity,  age,  and 
many  other  similar  matters  are."  Edwards 
V.  Worcester,  172  Mass.  104,  61  N.  E.  447. 
"Under  proper  circumstances  a  common  wlt> 
aess  may  testify  directly  as  to  sanity,  •  •  * 
and  whether  a  person  was  drunk  or  sober." 
Gallagher  v.  People,  120  111.  179,  11  N.  B. 
335.  And  see  State  v.  Huxford,  47  Iowa,  16; 
Hardy  r.  Merrill,  56  N.  H.  227,  22  Am.  Bep. 
441;  Sydleman  ▼.  BeAwlth,  43  Conn.  »; 
Choice  v.  State,  81  Oa.  424  (467);  and  Elam 
v.  State,  25  Ala.  5& 

Judgment  afflimed,  and  record  remitted  for 
purpose  of  executit»). 
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Pbiok  Paid.    ' 

Plaintiff  purchased  and  paid  for  two  elec- 
tric vehicles,  and  after  delivery  found  they  were 
nnsatisfactory,  and  the  vendor  requested  plain- 
tiff to  ship  them  back  for  adjustment.  On  a 
■obsequent  test  plaintiff  demanded  a  return  of 
hia  money,  which  was  refused,  and  thereafter  he 
wrote  the  vendor,  stating  that  he  had  left  the 
tebicles  with  him  for  sale  on  plaintiff's  account 
Thereafter  he  wrote  several  letters  to  the  ven- 
dor, telling  him  to  sell  the  vehicles  for  the  best 
price  be  could  get,  but  on  receiving  an  offer 
£rom  the  vendor  for  abont  one-third  of  the  price 
he  made  no  reply,  field,  that  he  could  not  re- 
cover the  purchase  price  paid  by  him  in  a  suit 
brought  after  three  yean ;  he  by  his  action  hav- 
ing ratified  the  sale. 

[Ed.  Note.— For  caaes  in  point,  see  Cent.  Dig. 
vol.  43.  Sales,  IS  117.  296.] 

Appeal  from  Court  of  Comoftoa  Pleas,  Phil- 
adelphia County. 

Action  by  Percy  A.  Cunningham  against 
John  Wanamaker.  Judgment  for  defendant, 
and  plaintiff  appeals.    Affirmed. 

Argued  before  MIXCHEL.L,  a  J.,  and 
FELL,  BBOWN,  MESTREZAT,  POTTER, 
ELKIN,  and  STEWART,  JJ. 

De  Forrest  Ballou,  for  appellant.  Alex. 
Simpson,  Jr.,  and  Wm.  It,  Nevln,  for  appel- 
lee. 


BROWN,  J.  In  October,  1000,  the  appel- 
lant, wishing  to  procure  two  steam  omni- 
buses, called  at  the  store  of  the  appellee  and 
entered  into  n^otiatlons  for  tbeir  purchase. 
On  the  23d  of  that  month  a  written  proposi- 
tion was  submitted  to  him  by  the  appellee  to . 
deliver  them  to  him  for  $2,200  each,  "as 
near  sixty  (60)  days  from  receipt  of  this 
ordo'  as  is  possible,"  and  they  were  "to  be 
constructed  in  accordance  with  usual  plan 
designed  for  such  wagons."  This  proposition 
was  accepted  by  the  appellant  in  writing  on 
the  same  day  it  was  made,  and  in  accordance 
with  its  terms  be  paid  one- third  of  the  pni^ 
chase  money.  On  Febniary  14,  1901,  nearly 
four  months  afterwards,  the  vehicles  reached 
Lewlstown — the  point  to  which  they  were 
to  be  shipped — with  bill  of  lading  attached 
for  the  balance  of  the  purchase  money, 
which  the  appellant  paid.  Whether  they 
were  built  "in  accordance  with  the  usual 
plan  designed  for  such  wagons"  does  not 
appear;  but  It  Is  clear  from  the  testimony 
that  they  did  not  work  satisfactorily.  On  the 
contrary,  when  the  appellant  attempted  to 
operate  them,  he  was  unable  to  do  so,  and, 
It  may  be  assumed,  on  account  of  their  de- 
fective construction.  Before  he  received 
them,  in  a  letter  written  by  Joseph  8.  Bunt- 
ing, the  representative  of  the  appellee  with 
whom  be  dealt,  be  was  told  that  they  wer« 
"substantial  and.  strong,"  "neater  than  any 
automobile 'bus"  that  the  writer  had  ever 
seen,  and  mechanically  seemed  to  him  to 
be  almost  perfect  Appellant  notified  the 
appellee  of  his  tnabilUy  to  operate  them,  and 
on  April  6,  1901,  the  latter  wrote  him  that 
he  thought  they  eould  be  put  in  sattsfac- 
tory  shape,  and  requested  him  to  diip  them 
to  Philadelphia  for  the  purpose  of  maldng 
them  satisfactory.  The  omnibuses  were 
immediately  shipped  to  the  appellee,  and  U> 
response  to  a  notice  that  they  had  been  put 
in  shape,  and  a  request  that  he  come  and 
see  them  tested,  the  appellant  went  to  Phil- 
adelpbla  and  witnessed  a  test  of  them  on 
May  16,  1901,  which,  according  to  his  testi- 
mony, was  most  unsatisfactory,  and  be  de- 
manded a  return  of  his  mon^,  which  was 
refused. 

The  question  in  this  case  is  not  whether, 
under  the  foregoing  facts,  the  appellant 
could  have  rescinded  his  contract  and  de- 
manded a  return  of  the  money  he  bad  paid 
for  the  v^Icles,  biit  Is  whether  what  be  sub- 
sequently did  on  May  16,  1901,  amounted  to 
his  ratiacation  of  the  contract  and  a  release 
by  him  to  the  appellee  from  all  liability. 
After  the  representative  of  tlie  appellee,  up- 
on whom  the  appellant  bad  made  the  demand 
for  the  return  of  his  money,  had  refused  to 
return  It,  there  was  a  further  conversation 
between  them,  resulting  in  a  written  direc- 
tion by  the  appellant  to  the  appellbe  to  sell 
the  omnibuses  for  him.  This  direction  was 
in  the  following  form:  "I  have  to-day  left 
at  your  automobile  station  my  two  steam 
'buses,  for  you  to  sell  for  my  «& 


Digitized  by  'vJ 


^«m^t 


Pa.) 


VANT  V.  BOBLOFS. 


749 


risk  at  |2,200  each.  I  assame  all  risks  in 
case  of  loss  or  damage  to  my  vehicle  by  fire." 
The  appellee  not  being  able  to  sell  at  the 
price  flked,  the  appellant,  by  a  letter  Inclosed 
in  an  enrelope  postmarked  Lewistown,  July 
3,  1901,  wrote  Bunting  as  follows:  "Dear 
Sir:  Sell  'buses  as  soon  as  yon  can,  the  best 
price  you  can  get  for  them."  On  July  8, 
1901,  the  appellant  again  wrote  to  the  rep- 
resentative of  the  appellee  as  follows:  "In- 
closed find  article  signed.  Mr.  Bunting,  get 
as  much  for  these  'buses  as  yon  can,  and 
sell  them  as  quick  as  possible.  I  am  now 
out  about  two  thousand  on  this  Job."  Th* 
article  inclosed  In  the  letter  was  as  follows: 
"3oim  Wana  maker  Automobile  Station,  23d 
and  Walnut  Streets.  I  have  ielt  at  your 
automobile  station  my  two  steam  'buses  for 
you  to  sell  for  my  account  and  risk  at  the 
best  price  you  can  secure  for  them  above 
$1,600  each.  I  assume  all  rl^s  In  case  of 
loss  or  damage  to  my  vehicle  by  flre.  P.  A. 
Cunningham.  Hesldence,  Lewistown.  Date, 
July  8,  1901.  To  supersede  my  authorization 
of  May  le,  1901."  On  July  10th  api>ellant 
again  wrote  Bunting;  the  following  being 
a  copy  of  bis  note:  "Dear  Sir:  Do  your  best 
to  get  more  than  $1,500  for  the  trases,  as  I 
should  think  yon  could  get  four  thousand 
($4,000)  for  them.  At  any  rate,  do  what  yon 
can  for  me.  Very  respectfully,  P.  A.  Cun- 
ningham." In  February,  1903,  tba  appellee 
wired  the  appellant  that  an  offer  of  $1,600 
bad  been  made  for  both  'buses.  The  tele- 
gram was  followed  by  a  letter  confirming  it 
and  advising  acceptance  of  the  offer.  Ap> 
parently  no  attention  was  paid  to  this,  and 
in  the  following  April  the  appellee  notified 
the  appellant  that  as  he  had  had  the  omni- 
buses on  hand  for  almost  two  years,  during 
which  time  -two  offers  made  for  them  had 
been  submitted  to  him  and  refused,  he  would 
no  longer  keep  the  vehicles  without  charging 
storage.  Nothing  seems  to  have  occurred 
after  this  until  the  institution  of  the  suit  on 
April  21,  1904. 

Even  If  it  be  aasumed  lliat  the  ippellant 
had,  on  May  10,  1901,  a  right  to  rescind  the 
contract  after  the  tfest  made  on  that  day, 
showing  that  the  omnibuses  would  not  work, 
It  was  Incumbent  upon  him  to  exercise  that 
right  promptly  within  a  reasonable  time; 
and,  under  undisputed  facts,  what  Is  ^  rea- 
sonable time  Is  for  the  court  Iicamlng  v. 
Wise,  73  Pa.  173.  The  facts  in  this  case  are 
not  in  dispute.  The  defendant  called  no  wit- 
nesses,-and  the  oral  testimony  submitted  by 
the  plaintiff  must  be  taken  as  true.  It  shows 
that  on  May  16,  1901,  he  demanded  a  return 
of  his  money,  and,  if  he  had  stopped  when 
the  return  was  refused,  he  might  have  stood 
iq>on  his  rescission  of  the  contract  and  re- 
covered what  he  had  paid.  But  this  vre  do 
not  (^clde,  because  it  Is  not  a  question  in  the 
case  under  the  admitted  facta.  When  he 
was  told  that  his  money  would  not  be  re- 
ttime«'  to  him,,  instead  of  standing  upon  bla 
right  to  have  it  returned,  if  he  ha4  such 


right  he  in  writing  ratified  the  contract 
treated  the  omnibuses  as  his  own. property, 
and  gave  specific  direction  that  they  be  sold 
by  the  appellee  for  him.  With  commendable 
frankness  he  states  that  he  signed  the  paper 
of  May  16, 1901,  "so  I  couldn't  come  back  on 
him."  He  repeats  this  further  on  in  his  tes- 
timony: "I  say  on  the  16tb  of  May  I  went  in 
— after  we  broke  doWn  I  went  in — and  de- 
manded my  money,  and  he  refused  It  and 
simply  told  me  he  would  not  give  me  the 
money.  That  was  all  there  was  pf  it  He  said 
he  would  sell  the  'buses,  and  he  produced  a 
paper  and  told  me  to  sign  that  and  he  would 
sell  them.  He  said  if  I  would  sign  It  for  the 
purpose  of  getting  my  money.  If  they  would 
be  able  to  sell  them,  I  should  sign  off,  so 
I  could  not  come  back  on  them;  and  I 
signed."  The  paper  signed  by  him  Is,  on  its 
face,  a  distinct  direction  to  the  appellee  to 
sell  the  omnibuses  for  him,  and  with  his  un- 
qualified admission  that  he  signed  It  that  he 
might  not  have  recourse  to  the  appellee, 
taken  In  connection  with  the  palmers  of  July 
3d,  8th,  and  10th,  repeaUng  the  direction  to 
sell  for  him,  a  court  ought  not  to  be  asked 
to  say  that  the  paper  is  not  effectual  for  the 
very  purpose  for  which  It  was  admittedly 
given.  The  only  error  assigned  Is  the  in- 
strdctlon  of  the  learned  trial  Judge  to  the 
iarr  that  the  effect  of  these  papers  was  an 
aasmnptlon  of  ownership  of  the  autopiobiles 
by  the  appellant  and  a  waiver  of  any  right 
which  he  might  have  previously  had  to  0om- 
p«l  the  appellee  to  return  his  money.  Any 
other  instruction  would  have  beeaa  error,  and, 
U  the  appellant  cannot  now  recover,  it  1^ 
because  he  has  placed  himself  In  a  position 
precluding  recovery. 

The  assignment  is  ovorruled,  and,  the  Judg- 
ment affirmed. 


(m  Pa.  E») 
VANT  V.  HOESiOFS. 
^hiprenw  Court  of  Pennsylvania*     AprQ  2Si, 

1.  MABrn  AND  Skbvanth-Vicb  Pbikoifax.. 

A  peraon  is  not  a  vice  principal,  unless  he 
has  entire  charge  of  the  business,  or  a  distinct 
branch  thereof,  having  authority  to  anperin- 
tand  the  work  and  exercising  oonttol  of  suck 
business,  or  unless  the  employer  has  delegated 
to  him  a  duty  of  bis  own,  which  is  an  absolute 
obligation,  from  which  nothing  but  performance 
can  relieve  him. 

[Ed.  Note.— For  caMs  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  H  422-436,  4^ 
448.] 

2.  Saicb— IitsiBDCiiNO  EHPi:.eTi. 

An  employer  is  not  required  to  Instruct 
an  employs  as  to  an  obvious  danger. 

[EJd.  Note.— For  cases  in  point  see  Gent.  IMg. 
vd.  34,  Master  and  Servant  {I  310,  816^.] 

Appeal  from  Court  of  Qonunon  Pleas, 
Philadelphia  County. 

Action  by  Harry  Vant  against  Henry.  H. 
Roelofs,  trading  as  Henry  H.  Roelofs  &  Co. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. Beversad.  „  ,,  i  r\{^nif> 
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Argued  before  MITCHEIX,  C.  J.,  and 
FELL,  BROWN,  MESTREZAT,  POTTER, 
ELKIN,  and  STEWART,  JJ. 

John  H.  Sow  and  V.  Carroll  Fow,  for  ap- 
lant  Henry  A.  Craig  and  Augustus  Trask 
Ashton,  for  appellee. 

ELKIN,  J.  The  statement  of  claim  In  this 
case  charges  two  acts  of  negligence:  First, 
that  the  appellee  was  not  properly  instructed 
In  the  use  and  operation  of  the  machine  upon 
which  he  was  injured;  and,  second,  that 
the  defendant  was  negligent  in  famishing 
a  machine  which  was  so  dangerous  and  de- 
fective as  to  render  It  unsafe.  The  evidence 
failed  to  support  the  allegation  that  the  ma- 
chine was  defective,  and  therefore  unsafe, 
and  we  do  not  understand  that  this  branch 
of  the  case  was  insisted  upon  in  the  court  be- 
low or  that  It  Is  pressed  here.  We  may 
disregard  this  allegation  in  the  further  con* 
sideratlon  of  the  question  involved  here. 

We  then  come  to  the  question  whether  the 
appellant  was  negllg«it  in  failing  to  give 
proper  instructions  to  the  appellee  before 
placing  him  at  work  on  the  machine.  The 
appellee  rdies  wholly  on  the  allegation  that 
Mr.  Lauber'  was  a  vice  principal,  and  that 
be  Instructed  him  to  take  his  fingers  and 
stretch  out  the  wrinkles  when  the  machine 
was  running,  and  asserts  in  following  these 
Instructions  the  revolving  cone  carried  his 
band  against  the  disk  and  caused  the  Injuries 
abont  which  complaint  Is  made.  The  ap- 
pellee admits,  however,  that,  when  Lauber 
instructed  him  how  to  take  the  wrinkles  out, 
he  first  stopped  the  machine,  put  his  hand 
on  the  felt,  and  smoothed  out  the  wrinkles 
before  the  machine  was  again  set  in  motion. 
If  appellee  had  done  the  same  thing,  he 
would  not  have  been  injured.  It  Is  contend- 
ed, however,  that  Lauber  told  appellee  that 
he  could  smooth  the  wrinkles  out  while  the 
machine  was  revolving;  but  It  was  obvious 
to  any  one  with  reasonable  Intelligence  that 
if  be  pnt  his  band  upon  a  revolving  cone, 
and  permitted  It  to  remain  there,  it  would 
be  drawn  against  the  disk.  It  did  not  re- 
quire instmctions  from  any  one  to  Inform 
an  employ^  about  a  danger  that  was  so  per- 
fectly obvlons  to  any  one  with  eyes  to  see 
and  hands  to  feel.  The  machine  was  not 
complicated,  and  had  no  hidden  or  latent 
dangers  about  which  It  was  the  duty  of  the 
employer  to  Instruct  an  employ^.  The  ap- 
pellee was  a  young  man  about  20  years  of 
age,  had  worked  as  an  apprentice  in  the 
factory  for  a  year,  and  on  this  particular 
machine  about  10  days  at  the  time  of  the 
accident- 
Even  if  It  be  conceded  that  Lauber  im- 
properly Instructed  appellee  in  his  duties, 
and  this  Is  not  conceded,  It  would  still  be 
necessary  for  appellee  to  go  one  step  farther 
and  show  that  Lauber  was  a  vice  principal. 
The  learned  court  below  submitted  this  ques- 
tion to  the  Jury.  It  is  true  that  In  some 
cases  this  is  a  question  of  fact  to  be  deter- 


mined by  the  Jury.  It  must  not  be  overlook- 
ed, however,  that  it  is  the  duty  of  the  court 
to  first  determine  whether,  assiuulng  all  the 
facts  proven  at  the  trial  to  be  true,  they  are 
sufficient  to  show  that  the  relation  of  vice 
principal  was  established.  A  vice  principal 
is  one  placed  in  entire  charge  of  the  business, 
or  a  distinct  branch  of  it,  having  not  mere 
authority  to  superintend  certain  work  or 
certain  workmen,  but  who  exercises  control 
of  the  business,  or  a  particular  branch  of  It, 
and  where  the  employer  does  not  exercise 
discretion  or  oversight  of  bia  own;  or,  sec- 
ondly, one  to  whom  the  employer  delegates 
a  duty  of  his  own,  which  is  a  direct,  person- 
al, and  absolute  obligation,  from  which  noth- 
ing but  performance  can  relieve  blm.  N. 
Y.,  I*  E.  &  W.  R.  R.  Co.  V.  Bell,  112  Pa. 
400,  4  Atl.  80;  Lewis  v.  Selfert,  116  Pa.  628, 
11  Atl.  514,  2  Am.  St  R^.  631;  Ross  v. 
Walker,  139  Pa.  42,  21  Atl.  157,  159,  23  Am. 
St  Rep.  160;  Prescott  v.  Engine  Company, 
176  Pa.  450,  35  Atl.  224,  63  Am.  St  ReP. 
683;  Casey  v.  Paving  Company,  198  Pa. 
848,  47  AtL  1128;  Green  v.  Washington  OU 
Company,  216  Pa.  35,  64  AU.  877.  Certainly 
the  testimony  offered  In  this  case  did  not 
come  up  to  this  legal  requirement  and  was 
Insofflcient  to  submit  to  the  Jury  to  deter^ 
mine  the  question  of  vice  principalship. 

Judgm^it  reversed,  and  Is  here  entered  for 
defendant 


(aj  P«.  477) 

McAULBT  V.  CHAPLIN-FUI/TON  iSFQ.  CO. 

et  al. 

(Supreme   Court    of    Pennsylvania.     April    1, 
1907.) 

PATEHTS— IHFWNOKMEIIT  — WATBB    REQUUL' 
TORS.  

Patent  No.  662,488,  dated  November  27, 
1900,  for  improvement  in  water  regulators  for 
boiler,  held  not  an  infringement  of  the  McAnley- 
Fulton  patent  dated  November  12,  1895,  No. 
5^,877,  for  an  automatic  water  feeder  for  boil- 
ers. 

Appeal  from  Court  of  Conunon  Pleas,  Al- 
legheny County. 

Bill  by  Robert  6.  McAuley  against  the 
Chaplin-Fulton  Manufacturing  Company  and 
Louis  B.  Fulton.  Decree  for  defendants,  and 
plaintiff  appeals.    Affirmed. 

The  following  Is  the  opinion  of  Frazer,  P. 
J.,  In  the  court  below :  • 

"The  purpose  of  this  bill  Is  to  secure  an 
accounting  for  royalties  upon  the  sale  of  boil- 
er feeders  manufactured  and  sold  °by  de- 
fendant company  under  patents  In  which 
plaintiff  claimed  to  have  an  interest.  From 
tbe  bill,  answer,  and  proofs  we  find  the  fol- 
lowing facts: 

"Finding  of  Facts. 

"(1)  In  generating  steam  the  water  In  the 
boiler  is  constantly  varying  within  certain 
vertical  limits.  For  the  purpose  of  periodi- 
cally renewing  and  providing  a  supply  of  wa- 
ter numerous  appliances  have. 
uigitized  by  * 
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both  In  this  and  in  foreign  cotintrles,  for 
nutomaticaily  controlling  the  flow  of  water 
Into  the  boiler.  These  devices  are  not  new  to 
the  art,  and  all  are  to  a  greater  or  lesser  ex- 
tent constructed  on  the  same  principle. 

"(2)  Plaintiff  and  the  defendant,  Lonls  B. 
Folton,  are  the  joint  inventors  of  an  antomat- 
ic  water  feeder  for  hollers,  the  operation  of 
which  iB  controlled  by  the  water  in  the  boil- 
«r,  whereby  the  appliance  Is  antomatlcally 
-set  in  operation  upon  the  water  in  the  boiler 
falling  below  low-water  mark,  and  stopped 
when  a  proper  supply  of  water  has  been  ob- 
tained; the  Invention  being  covered  by  let- 
ters patent  of  the  United  States,  dated  No- 
vember 12,  1885,  and  numbered  U49,877, 
which  letters  patent  were  subsequently  as- 
signed to  the  Chaplin-Fulton  Manufacturing 
Company  in  accordance  with  an  agreement 
between  plalntltf  and  defendants,  dated  Au- 
gust 19,  ]895. 

"(3)  The  agreement  referred  to  in  the  pre- 
-cedlng  finding  provides  for  the  assignment  by 
McAuIey  and  Fulton  to  the  Chaplin-Fulton 
Manufacturing  Company  of  the  letters  patent 
for  the  boiler  feeder  when  granted,  and,  in 
-consideratton  tberefor,  the  Chaplin-Fulton 
Mannfactnring  Company  agrees  to  pay  Mc- 
Aul^  and  Fulton  a  royalty  of  $4  on  each 
and  every  boiler  feeder  made  and  sold  by  it. 
It  is  further  provided  that  in  the  event  of 
the  Chaplin-Fulton  Manufacturing  Company 
discontinuing  the  manufacture  of  such  feed- 
ers for  a  period  of  more  than  12  months,  or 
falling  to  pay  the  royalties  provided  for  with- 
in 60  days  after  the  same  became  due  and 
payable,  the  entire  right,  title  and  Interest 
in  and  to  said  invention  and  letters  patent  Is 
to  revert  to  the  parties  of  the  first  part  p^c- 
Auley  and  Fulton],  and  In  that  event  the 
party  of  the  second  part  [the  Chaplin-Fulton 
Manufacturing  Company]  agrees  to  reconvey 
to  said  parties  of  the  first  part  all  of  said 
right,  title  and  interest'  And  It  is  further 
provided.  In  clause  5  of  the  agreement,  as 
follows:  'The  parties  of  the  first  part  agree, 
Jointly  and  severally,  to  assign  to  the  party 
'Of  the  second  part  any  and  all  Interest  in  and 
to  any  improvements  that  they  or  either  of 
them  may  at  any  time  make  on  said  inven- 
tion; the  same  to  be  Included  within  the 
terms  of  this  agreement' 

"(4)  Subsequent  to  the  granting  of  the  let- 
ten  patent  above  referred  to,  the  Chaplin- 
Fnlton  Manufacturing  Company  began  the 
manufacture  of  boUer  feeders  in  accordance 
with  such  letters  patent  and  continued  to  do 
«o  until  Marcb,  1901;  about  123  feeders  In 
all  being  manufactured  and  sold  by  defend- 
ant company,  at  an  average  price  of  $100 
-each,  upon  which  plaintiff  is  entitled  to 
royalties. 

"(5)  On  November  6,  1897,  Louis  B.  Ful- 
ton, one  of  the  defendants,  filed  his  applica- 
tion for  letters  patent  for  an  improvement  In 
water  regulators  for  boilers,  having  for  Its 
object  the  automatic  control  of  the  feed  water 
supply  to  a  boiler,  and  ncelved  from  the 


United  States  government  letters  patent,  dat- 
ed November  27,  1900,  and  numbered  602,488, 
which  letters  patent  were  duly  assigned  by 
him  to  defendant  company. 

"(6)  Defendant  oompany,  since  such  as- 
signment to  It  by  Loula  B.  E^iiton,  has  been 
engaged  in  the  manufacture  and  sale  of  feed 
water  regulators  under  the  letters  patent  as- 
signed to  it  by  bim,  and  is  still  engaged  in 
manufacturing  and  selling  the  same.  The  wa- 
ter regulators  manufactured  under  the  patent 
of  Louis  B.  Fulton  are  less  complicated  than 
those  manufactured  under  the  patent  of  Mc- 
AuIey and  Fulton,  and  are  much  cheaper; 
the  average  price  for  which  the  same  are 
sold  being  about  $7S  each.  Under  these  let- 
ten  patent  a  large  number  of  feeders  have 
been  manufactured  and  sold  and  are  now  in 
use  throughout  the  country. 

"(7)  The  McAuley-FoIton  Invention  pro- 
vides an  automatic  feeder,  the  operation  of 
which  is  controlled  by  the  water  In  the  boil- 
er, whereby  it  will  be  automatically  set  In 
motion  as  soon  as  the  water  in  the  l>oller 
falls  below  the  low-water  mark,  and  stops- 
whm  the  proper  supply  has  been  obtained. 
In  the  operation  of  making  steam  and  the 
necessary  periodical  renewal  of  the  water  in 
the  boiler,  the  water  level  is  constantly  vary- 
ing within  certain  prescribed  vertical  limits. 
The  surface  of  the  water  in  the  boiler  being 
turbulent  and  foaming,  to  secure  a  quiet  wa- 
ter level,  connection  is  made  with  a  water 
column,  located  outside  the  boiler ;  the  water 
column  being  connected  below  with  the  water 
in  the  boiler,  and  above  with  the  steam  there- 
in. The  water  supply  to  the  boiler  is  ef- 
fected through  an  Intermittently  operating 
injector  or  pump  or  other  flow  device  con- 
trolled by  the  machine  of  the  patent  The 
machine  Is  designed  to  operate  valves  which 
control  a  steam  supply  and  exhaust  to  and 
from  the  flow  device,  so  that  when  tlie  water 
of  the  boiler  falls  to  the  low  level  the  flow 
device  will  operate,  and  when  the  water  In 
the  boiler  rises  to  the  high  level  the  flow  de- 
vice win  stop  operating.  This  valve  mechan- 
ism Is  actuated  by- a  pivoted  tilting  lever  ar- 
ranged to  make  striking  or  abutting  contact 
with  the  projecting  valve  stem.  The  pivoted 
lever  is  counterweighted  at  one  end,  and  is 
provided  at  the  other  end  with  a  water-ac- 
toated  body,  the  weight  of  which  ts  variable, 
owing  to  the  presence  or  absence  of  water, 
at  high  or  low  level.  The  watei^actuated 
body  is  a  hollow  Bph»e  and  communicates, 
through  the  hollow  arm  of  the  lever  wUch 
supports  it  with  a  tube  which  leads  down  to 
the  low-water  level  in  the  water  column. 
Whm  the  bottom  of  this  tube  Is  uncovered 
by  the  falling  water  in  the  column,  steam 
forces  the  water  out  of  the  hollow  water- 
actuated  sphere,  thus  decreasing  its  weight 
so  that  the  counterweight  at  the  other  end  will 
tilt  the  lever  and  actuate  the  valve  to  set  the 
water  flow  device  Into  operation.  When  the 
bottom  of  the  tube  is  covered  by  the  rising 
water  In  the  column,  steam  in  the  tube  and 
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hollow  q>bere  condenses,  causing  a  partial 
Tacntim,  and  the  steam  pressure  in  the  upper 
part  of  the  water  column  forces  water 
through  and  around  the  tube  and  into  the 
sphere,  increasing  Its  weight  and  overbalan- 
cing the  counterweight  at  the  opposite  end, 
causing  it  to  tilt  In  the  opposite  direction  to 
effect  reverse  operation  of  the  valve  mech- 
anism, by  which  the  water  flow  device  Is 
stopped.  To  facilitate  Qulolc  filling  and  emp- 
tying of  the  water-actuated  sphere,  the  hol- 
low arm  of  the  lever  communicates  down- 
wardly with  a  partitioned  chamber  in  the 
water  column ;  the  water  being  always  sub- 
ject to  the  same  conditions  of  level  and  steam 
preesiure  existing  in  the  water  column  and 
boiler.  TO  facilitate  free  exhaust  of  steam 
from  the  water  flow  device,  a  secondary  re- 
lief valve  is  arranged  at  the  other  side  of  the 
lever  bearing  and  is  actuated  by  the  tilting 
lever  alternately  with  the  pressure  valve.  To 
Insure  quick  and  prompt  operation  of  empty- 
ing the  water-actuated  sphere,  it  is  located  at 
a  considerable  height  above  the  normal  water 
'level  in  the  water  column  and  boiler. 

"(8)  In  the  Fulton  invention,  a  casing  hav- 
ing an  Interior  chamber  is  mounted  on  top 
of  a  water. column  and  connects  at  its  bottom 
with  the  latter,  at  a  point  beneath  the  wa- 
ter lerd  therein,  through  a  pipe,  and  at  Its 
top  throngb  another  pipe,  which  opens  into 
the  column  at  what  Is  normally  the  level  of 
the  water  In  the  boiler.  Within  the  vessel  Is 
located  a  displacement  body,  which  may  be 
composed  of  a  block  of  wood  or  any  other 
suitable  material.  This  displacement  body 
Is  mounted  on  the  end  of  a  lever  which  la 
fnlcrumed  on  the  lateral  ertenslon  of  a  ves- 
sel, and  the  omter  arm  of  such  lever  is  pro- 
vided with  a  counterbalancing  weight.  To 
the  upper  portion  of  this  vessel  is  secured 
the  easing  of  a  valve  which  Is  unseated 
when  tte  vessel  is  filled  with  water,  being 
held  Cram  its  seat  by  steam  pressure  enter- 
ing the  casing  through  a  pipe.  Steam  so 
entering  the  casing  wlU  pass  through  the 
pipe  to  and  above  the  diaphragm  of  the  pres- 
sure, or  controlling  valve,  wlileh  latter  is  un- 
seated when  the  pressure  is  cot  off  through 
a  pipe  by  the  seating  of  another  valve;  such 
controlllag  valve  being  opened  tagr  pressure 
against  its  ubder  side.  When  the  water  in 
the  boiler  lowors  beneath  the  end  of  the  pipe 
which  extends  into  the  boiler,  steam  will 
pass  tbiengh  such  pipe  into  thb  nppCr  part 
of  the  casing,  causing  the  water  therein  to 
flow  bade  to  the  boiler .  or  watdr  colmna 
through  tt  pipe ;  tlie  dl8k>Iheement  body  In  its 
descent  serving  to  aid  the  outflow  of  the  wa- 
ter from  the  easing.  Thereupon  the  flngeri 
of  a  lever,  acting  on  the  extension,  will  force 
a  valve  to  its  seat  so  as  to  cut  off  the  ad- 
mission of  steam  pressure,  allowing  la  valve 
to  be  unseated  by  the  combined  action  of 
presi^ure  against  its  under  side  and  a  spring. 
Thereupon  water  will  be  supplied  to  the 
bolleiS  and  when  the  proper  quantity  has 
bees  obtained  the  ItfWer  end  of  the  pipe 


which  extends  into  the  boUcr  will  be  sub- 
merged, thereby  entrapping  the  steam  In  the 
chamber,  and,  such  steam  being  condensed, 
water  will  rise  in  the  casing,  and  the  Impetus 
thereof,  together  with  the  agency  of  the  coun- 
terbalancing weight,  win  cause  the  elevation 
of  the  displacement  body,  and  consequently 
the  tilting  of  the  lever.  The  pressure  of  the 
finger  being  relieved  from  the  extension,  a 
valve  will  be  automatically  unseated  by  the 
steam  pressure,  allowing  the  latter  to  pass 
from  the  casing  through  a  pipe  to  the  dia- 
phragm of  a  valve,  effecting  the  seating  of 
the  latter,  and  the  cutting  off  of  steam  to 
the  injector  and  stopping  the  flow  of  water 
into  the  boiler. 

"(9)  While  the  two  machines  perform  the 
same  duty,  they  are  dissimilar  in  appearance 
and  materially  different  in  cmstruction  and 
operation.  In  the  Fulton  device  the  lever  is 
operated  by  the  presence  and  absence  of 
water,  not  within,  but  at  the  outside,  of  the 
operating  device;  whereas,  in  the  McAuley- 
Fulton  Invention,  and  all  previous  structures 
of  the  kind  called  to  our  attrition,  the  lever 
is  operated  by  the  presence  and  aljsence  of 
water  Introduced  into  a  hollow  shell  or  body 
forming  part  of  the  lever  or  mounted  on  one 
end  thereof ;  the  water  being  emptied  by  the 
introduction  of  steam  Into  such  hollow  body 
or  enlarged  end  of  a  pipe  leading  directly 
to  the  latter.  In  all  constructions  previous 
to  the  Fulton  device,  the  only  agency  for  ef- 
fecting the  tilting  of  the  lever  was  the  sup- 
plying and  discharging  of  water  into  the 
lever  itself.  In  the  Fulton  appliance,  a  body 
suspended  from  a  solid  lever  and  located  in 
a  stationary  vessel,  into  which  water  is  al- 
ternately supplied  and  emptied,  is  employed 
as  the  means  of  putting  the  appUance  into 
operation ;  the  operation  of  the  Fulton  feed- 
er being  the  reverse  of  the  McAnley-Futtoo 
device. 

"(10)  While  the  McAnley-Fulton  device  and 
the  Fulton  devise  are  quite  dissimilar  in 
appearance,  construction,  and  arrangement, 
both  are  operated  by  the  same  force  different- 
ly applied,  and  both  accomplish  the  same 
purpose. 

"(11)  In  accordanoe  with  the  terms  of  tha 
contract  of  August  19,  1896,  defendant  cmn- 
pany  bestowed  good  workmanship  on  the  H c- 
Auley-Fulton  device  mannfactured  by  it,  and 
In  good  faith  endeavored  to  introduce  the 
invention  into  general  use  and  promote  its 
sale,  and  no  feeders  were  manufactared  by 
it  in  accordance  with  the  Fulton  letters  pat^ 
ent  until  there  was  no  longer  any  sale  for  the 
McAuley-FuIton  device. 

"(12)  Defendant  company  at  the  trial  tea- 
dered  complainant  and  Louis  B.  Fulton  a 
reassignment  of  the  McAuley-Fulton  patent, 
as  provided  for  in  the  agreement  of  August 
19,  1895. 

"Conclusions  of  Law. 

"The  sole  qoestiou  here  is  whether  th» 
Fulton  machine  la  a  new  invention  or  an. 
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Improvement  to  tbe  McAnley-Folton  machine. 
If  tbe  former,  tbls  bill  must  be  dismissed; 
If  tbe  latter,  plaintiff  is  oititled  to  an  ac- 
ooonting.  Robinson  on  Fatbits,  t  210,  de- 
fines an  improvement  to  be  'an  addition  to 
or  alteration  in  some  existing  means,  wblch 
increases  its  efficiency  witbout  destroying 
its  identity.'  And  in  section  213:  'But  in- 
asiuucb  as  no  improvement  can  subsist  witb- 
out an  original  on  whicb  to  rest,  this'  develop- 
ment must  always  leave  the  essence  of  tbe 
original  invention  unimpaired.  Whenever,  In 
extending  tbe  efficiency  of  an  idea  of  means, 
tbe  line  which  separates  that  means  from 
«very  other  is  crossed,  through  any  change 
in  its  essential  characteristics,  identity  is  lost, 
tbe  idea  of  the  original  invention  is  excluded, 
and  tbe  result  of  tbe  Inventive  act  becomes 
a  new  and  substantive  invoition.'  And, 
again,  in  section  215:  'If  tbe  changes  in- 
dicate the  introduction  In  the  Idea  of  means 
of  a  different  force,  a  different  object,  or  a 
different  mode  of  application,  it  is  more  than 
a  change  of  form,  more  even  tlian  an  imr 
provement.  It  is  a  separate  invention.'  In 
determining  what  is  and  what  is  not  an 
Improvement,  it  seems  to  be  the  policy  of  tbe 
courts  in  passing  upon  contracts  to  assign 
improvements  to  construe  such  contracts  so 
as  to  -cover  only  improvements  In  tbe  par- 
ticular patoit  or  machine  wtiicb  forms  the 
immediate  subject-matter  of  the  assignment. 
In  Independent  Electric  Co.  v.  Jeffrey  Mfg. 
Co.  (G.  C.)  76  Fed.  981,  the  court  construed 
a  contract  to  assign  improvements,  mucta 
more  comprehensive  in  its  terms  than  the 
one  before  us,  to  include  ooly  improvements 
upon  tbe  particular  machine  secured  by  the 
patent,  and  said:  'To  hold  that  tlie  assign- 
ment in  question  would  pass  all  of  Leckner's 
future  mining  machine  patents  would,  as 
counsel  for  complainant  suggestB,  be  equiva- 
lent to  holding  that  these  two  assignments 
constituted,  in  fact,  a  mortgage  on  Leckner's 
brain,  to  bind  all  bla  future  products,  which 
is  exactly  tbe  thing  objected  to  by  the  court 
in  Manufacturing  Co.  v.  Gill  (a  C.)  32  Fed. 
697.  In  that  case.  Justice  Bradley  made  It 
clear  that  under  tbe  rule  in  Littlefield  v. 
Perry,  88  U.  S.  203.  22  L.  Ed.  577,  only  Im- 
provements  on  the  particular  machine  se- 
cured by  tbe  patent  would  pass  by  an  as- 
algnnmtt  of  a  patent  with  future  Improve- 
xn^tts.'  Other  cases  to  tbe  same  effect  might 
be  cited.  While  the  McAuley-Fulton  ma- 
chine and  the  Fulton  machine  are  intended  to 
perform  the  same  duty,  that  fact  alone  does 
not  make  the  latter  device  merely  an  im- 
provement on  tjbe  former.  These  devices 
are  constrocted  upon  entirely  differmt  lines. 
They  are  dissimilar  in  appearance,  and  In 
tbe  Fulton  machine  tbe  force  putting  the 
device  into  operation  is  applied  In  a  manner 
different  from  all  previous  constructions  of 
the  kbad.  In  machines  constructed  previous 
to  tbe  Folton  device,  the  leva:  was  operated 
by  the  presence  or  absence  of  water  on  the 
outside  and  not  within.    In  tbe  construction 
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of  bis  machine,  Mr.  Fulton  ignored  this  idea 
and  was  tbe  first  Inventor  to  introduce  into 
feed  water  regulators  tbe  principle  of  em- 
ploying a  body  suspended  from  a  solid  lever 
and  located  in  a  stationary  vessel  into  wliicb 
water  is  alternately  supplied  and  emptied; 
the  displacement  body  having  no  interior 
communication,  and  its  own  weight  being  al- 
ways tbe  same.  In  tbe  McAuley-Ehilton  in- 
vention there  is  a  lever,  one  arm  of  whlcb 
is  hollow,  carrying  a  sphere  at  Its  outer 
end,  which  sphere  communicates  with  the 
interior  of  the  boiler;  tbe  emptying  of  water 
being  effected  by  tbe  Introduction  of  steam 
through  a  pipe  which  passes  through  the 
hollow  ariu  and  opens  Into  the  sphere.  In 
the  Fulton  invention  the  lever  has  no  hollow 
arm,  the  hollow  sphere  being  connected 
through  a  hollow  arm  with  the  Interior  of  the 
boiler,  and  no  steam  pipe  passing  through  an 
arm  of  the  lever  into  the  sphere.  The  water 
never  enters  the  displacement  body  or  the 
float.  Tbe  latter  lowers  by  its  own  weight. 
When  water  Is  passing  through  the  chamber 
It  Is  elevated  by  the  buoyancy  of  the  water, 
coupled  with  condensation  of  steam  under 
tbe  chamber  wherein -it  is  located.  The  lev- 
er cannot,  under  any  interpretation  of  the 
scope  of  the  Invention  of  McAuley  and  Ful- 
ton, be  construed  as  a  McAuley-Fulton  lever 
or  as  operating  on  the  same  principle.  If 
the  water  were  Introduced  Into  and  discharg- 
ed from  the  displacement  body  or  float,  and 
the  latter  connected  through  tbe  hollow  arm 
of  the  lever  with  the  Interior  of  the  boiler.  It 
might  be  an  equivalent;  but,  instead,  the 
lever  and  displacement  body  of  the  E^lton 
Invention  are  so  radically  different  from  tbe 
McAuley-Fultnn  Invention  as,  in  our  opinion, 
to  constitute  a  new  invention  In  tbe  art,  ope- 
rating on  a  different  principle,  and  not  in 
any  way  dependent  ui>on  tbe  employment  of 
a  hollow  lever  having  a  sphere  at  one  end 
connecting  with  tbe  Interior  of  the  boiler. 
To  bold  the  Fulton  Invention  to  be  an  equiv- 
alent of  the  McAuley.-FultoD  machine  would. 
In  our  opinion,  be  contrary  to  tbe  principle 
laid  down  in  Electric  Co.  v.  Jeffrey  Mflg.  Co. 
and.  Manufacturing  Co.  v.  Gill,  above  refear- 
red  to. 

"After  considering  all  the  evidence  in  the 
case,  together  with  the  construction  and  ope- 
ration of  the  two  machines,  we  are  of  ofdnion 
that  the  Fulton  machine  Is  a  new  invention, 
and  not  an  improvement  upon  tbe  McAuley- 
Fulton  device;  that  the  'essential  character^ 
istics'  of  the  former  are  different  from  those 
of  the  latter;  that  the  Fulton  device  could 
not  be  applied  to  the  McAuley-Fulton  appli- 
ance 'without  destroying  its  Identity.'  We, 
therefore,  conclude  that  plaintiff  is  not  en- 
titled to  an  accounting  on  account  of  ma- 
chines manufactured  and  sold  imder  the 
Fulton  device. 

"Tbe  bill  la  therefore  dismissed,  at  his 
costs.    Let  a  decree  be  drawn  accordingly." 

Argued  before  FELL,  BROWN,  MESTRB- 
ZAT,  POTTER,  and  ELKIN,  JJ.,      ,^^,^ , ^ 
Digitized  by  VjOOv  It: 


754 


66  ATLANTIC  REPORTER. 


(Pa. 


Charles  M.  Clarke  and  W.  H.  McClung, 
for  appellant.  J.  Nota  McGiU  and  J.  S. 
Fergnson,  for  appellees. 

PER  CURIAM.  The  decree  dismissing  the 
bill  Is  affirmed,  at  the  cost  of  the  appellant 
on  the  findings  of  fact  and  the  coucltisions  of 
law  of  the  learned  Judge  of  the  common 
pleas. 


(217  Pa.  at) 

I/AW  et  al.  V.  FULLER. 

(Sapreme  Court  of  Pennsylvania.    April  1, 
190T.) 

1.  CoBPORATiONS  —  Loans    by    Pbksidknt  — 
Taking  SECUBrrr. 

Where  the  president  of  a  corporation  in 
good  faith  loans  to  the  company  money  for  its 
nse,  he  may  take  a  note  given  as  security  for 
the  loan,  and  purchase  the  company's  property 
at  Judicial  sale  for  his  own  benefit. 

[Ed.  Note.— For  cases  in  point,  see  Cent,  Dig. 
vol.  12,  Corporations.  §§  1360-1373.] 

2.  Saub— Right  to  St7k  in  Namk  or  Cobpo- 

BATioN— Demand— Necessity. 

A  stockholder  cannot  sue  in  his  own  name 
to  assert  the  rights  of  the  corporation,  unless 
he  has  made  a  demand  on  the  corporation  to 
bring  suit,  and  It  has  refused  so  to  do,  or  the 
demand  will  be  useless. 

iBd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  12,  Corporations,  S§  792-796.] 

Appeal  from  Courtof  Common  Pleas,  Lack- 
awanna County. 

Bill  by  John  B.  Law,  for  himself  and  other 
stockholders  of  the  Glrard  Coal  Company, 
and  Alexander  B.  Law,  against  B.  L.  Ful- 
ler. From  a  decree  dismissing  the  bill, 
plaintiffs  appeal.    Affirmed. 

The  following  Is  the  opinion  of  Kelly,  T.. 
In  the  court  below : 

"The  plalntlfFs,  claiming  to  be  stockholders 
of  the  Glrard  Coal  Company,  seek  to  have 
the  defendant  declared  a  trustee  for  them 
for  their  proportionate  share  of  the  value  of 
the  property  of  the  company,  which  was  sold 
at  sberUTs  sale  to  the  Seneca  Goal  Company, 
a  corporation,  the  capital  stock  of  which 
was,  at  the  time,  practically  all  owned  by 
the  defendant,  upon  Judgments  obtained  by 
B.  L.  Fuller  ft  Co.,  a  copartnership,  of  wlilch 
the  defendant  was  a  member,  and  E.  L  Ful- 
ler, while  he  was  the  owner  of  a  majority  of 
the  stock  of  the  Glrard  company,  and  was  Its 
president,  which  property,  with  other  proper- 
ties, were  subsequently  sold  to  the  Lehl^ 
Valley  Railroad  Company  for  $1,000,000. 
The  plaintiffs  base  their  claim  for  an  account 
upon  the  general  principle  of  law  that  offi- 
cers and  directors  of  a  corporation  are  trus- 
tees for  Its  stockholders,  and  are  forbidden 
In  equity  to  acquire  any  Interest  hostile  to 
the  interest  of  the  stockholders,  and  that, 
whenever  any  such  officer  or  director  pur- 
chases the  pri^rty  of  the  corporation,  he 
takes  it  as  a  trustee  for  the  stockholders; 
while,  oh  the  part  of  the  defendant.  It  Is  con- 
tended that  under  the  facts  of  this  case  the 
role  does  not  apply. 

"While  It  Is  true  that,  generally  speaking. 


a  director  of  a  corporation  cannot  acquire 
the  property  of  the  company,  either  at  pri- 
vate or  public  sale,  to  the  prejudice  of  a 
stockholder,  yet  there  are  exceptions  to  this 
general  rule.  He  may  loan  money  to  the 
company  and  take  security  for  it,  and  he 
may  enforce  such  security  in  the  same  man- 
ner as  any  other  creditor,  If  he  acts  In  entire 
good  faith.  The  principle  Is  stated  in  10 
Cyc.  812,  and  sustained  by  many  cases  cited 
in  the  notes,  as  follows :  'The  only  Just  and 
practicable  doctrine  is  that  the  director  of 
a  corporation  may  advance  money  to  it, 
may  become  its  creditor,  may  take  from  it  a 
mortgage  or  other  security,  and  may  enforce 
the  same  like  any  other  creditor,  but  always 
subject  to  severe  scrutiny,  and  under  the  ob- 
ligation of  acting  In  the  utmost  good  faith.' 
In  Oil  Co.  V.  Marbury,  91  U.  S.  587,  23  L 
Ed.  328,  the  principle  is  laid  down  that 
while  a  director  of  a  Joint-stock  company  oc- 
cupies a  fiduciary  relation,  where  his  deal- 
ings with  the  subject-matter  of  bis  trust 
and  with  the  company  are  viewed  with  Jeal- 
ousy by  the  courts,  and  may  be  set  aside  on 
slight  grounds,  yet  one  director,  among  sev- 
eral, might  loan  money  to  the  corporation, 
when  the  money  Is  needed,  and  the  transac- 
tion is  open  and  otherwise  free  from  blame, 
and  might  buy  at  a  sale  under  a  mortgage 
given  to  him  by  the  company  to  secure  the 
money  loaned.  If  the  sale  was  a  fair  one. 
This  principle  Is  recognized  as  the  law  In 
Pennsylvania,  as  will  be  seen  by  reference 
to  the  opinion  of  Mr.  Justice  Dean,  In  Muel- 
ler V.  Fire  Clay  Co.,  183  Pa.  460,  38  AtL 
1009,  In  which  he  quotes  from  the  opinion  of 
Mr.  Justice  Miller,  tiie  principle  Just  stated 
as  a  proper  statemoit  of  the  law,  and  who 
thus  states  the  rule:  ^The  true  interpreta- 
tion of  the  rule,  as  shown  by  our  own  cases 
and  the  weight  of  authority  In  the  United 
States,  is  that  the  burden  Is  on  the  officer 
having  both  the  power  and  preference  to 
show  that  the  contract  was  fair  under  all 
the  circumstances.'  We  find  no  cases  In  con- 
flict with  these  principles  of  law,  nor  are 
there  any  referred  to  In  the  brief  furnished 
us  by  the  plaintiffs'  counsel.  The  principal 
case  upon  which  they  rely  Is  Anltman's  Ap- 
peal, 98  Pa.  506.  There  is  nothing  In  that 
case  which  Is  In  conflict  with  the  principles 
stated.  It  Is  authority  for  the  general  prin- 
ciple that  a  stockholder  of  a  corporation  can- 
not buy  the  corporate  property  without  being 
held  to  account  as  a  trustee  for  the  other 
stockholders,  but  does  not  touch  upon  the 
question  of  the  right  of  directors  to  advance 
moneys  to  a  corporation  and  take  and  oi- 
force  security  for  it  The  questi<m  there- 
fore is :  As  far  as  the  merits  are  concerned, 
does  the  defendant,  under  the  facts  of  the 
case,  come  within  the  general  rule  which 
would  constitute  him  a  trustee  fOr  the  other 
stockholders,  or  does  he  come  within  the  ex- 
ception to  It,  which  allows  a  director  to  ad- 
vance moneys  to  a  corporation,  take  and  en- 
force security  for  it,  and  at  a  Ju^lchil  sale 
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of  the  company's  property  pturchase  it  tot 
his  own  benefit? 

"The  Girard  Goal  Company,  the  sale  ot 
wliose  prcq)erty  constitutes  the  subject-mat- 
ter of  the  controversy,  was  operated  at  a  loss 
from  the  time  it  first  began  business,  up  to 
the  time  of  the  sale  of  its  property  to  the 
Seneca  Ooal  Company,  which,  as  by  refer- 
ence to  our  findings  will  appear,  we  treat  as 
a  sale  to  the  defendant.  John  B.  Law  was 
Its  manager  and  superintendent  up  to  No- 
vember 1,  1899,  when  he  was  removed,  and 
under  his  management  it  lost  money;  and 
from  that  time  until  its  property  was  sold  at 
sheriff's  sale  in  April,  1901,  under  the  man- 
agement of  his  successor,  it  continued  to  lose 
money,  so  that,  from  the  time  it  began  to  op- 
erate until  It  ceased,  it  had  lost,  exclusive 
of  all  expenditures  for  equipment  and  better- 
ments, upwards  of  $21,000.  On  March  1, 
1809,  it  owed  the  Old  Forge  Coal  Company 
$16,000,  which  was  paid  on  that  date  by  the 
firm  of  B.  L.  Fuller  &  Co.,  and  the  debt 
transferred  to  them.  This  was  while  Mr. 
Law  was  the  manager  and  bad  access  to 
the  books  of  the  company,  and  who  was  a 
member  of  the  firm  of  E.  L.  Fuller  &  Co.  at 
that  time.  This  firm  advanced  moneys  to  it 
from  time  to  time,  until  on  October  1,  1900, 
it  owed  them  $38,000.  While  It  does  not  ap- 
pear that  Mr.  liaw  knew  of  these  advances, 
yet,  as  a  member  of  the  firm  of  E.  L.  Fuller 
&  Co.,  up  to  June  25, 1900,  when  he  assigned 
his  interest,  he  was  in  a  position  to  know  of 
them  if  he  saw  fit  to  inform  himself,  and  as 
a  stockholder  and  director  of  the  Girard  Com- 
pany he  was  In  a  position  to  keep  himself 
informed  with  reference  to  its  affairs.  There- 
is  no  evidence  that  he  was  misled  in  any  way 
or  deceived  as  to  the  transactions  between 
E.  L.  Fuller  &  Co.  and  the  Girard  Company, 
or  that  he  ever  was  denied  any  information. 
The  meeting  of  the  directors  of  the  Girard 
Company  was  called  by  B.  L.  Fuller,  as  the 
president,  'for  the  purpose  of  authorizing  the 
treasurer  to  give  the  company's  note  to  B.  L. 
Fuller  &  Co.  for  money  borrowed  from  them 
during  the  last  two  years,  viz.,  138,000  and 
interest.'  A  notice  of  this  meeting  was  pre- 
pared in  the  office  of  the  company  to  be  sent 
to  Mr.  Law ;  but,  whether  mailed  or  not,  it 
did  not  reach  him,  and  he  had  no  notice  of 
the  meeting.  If  this  notice  was  served  upon 
him,  or  If  it  had  reached  him  through  the 
mail,  be  could  certainly  not  deny  the  fair- 
ness of  the  transaction  by  which  the  proper- 
ty was  sold.  The  validity  of  the  debt  Is  not 
questioned,  nor  is  there  any  suggestion  that 
the  loans  were  not  made  In  good  faith  to 
supply  the  needs  ot  the  company.  We  can- 
not see  how  the  fact  of  the  notice  not  reach- 
ing Mr.  Law  can  affect  Mr.  Fuller.  It  was 
not  his  duty,  as  president,  to  personally  send 
out  the  notice,  and  there  is  no  evidence  or  in- 
timation that  he  was  concerned  in  any  way 
In  the  failure  of  the  notice  to  reach  Mr.  Law, 
or  that  he  knew  that  Mr.  Law  had  not  had 
notice.    In  addition  to  the  indebtedness  of 


the  company  to  B.  L.  Fuller  A  Co.  ot  $38,000, 
which,  with  interest  at  the  time  of  the  sale, 
amounted  to  upwards  of  $41,322.99,  which 
was  the  amount  of  the  judgment  entered 
against  it  on  March  16,  1901,  it  owed  the 
defendant  personally  the  sum  of  $13,090.33, 
which  he  bad  advanced  to  it  from  time  to 
time,  and  for  which  a  Judgment  note  had 
been  given  him.  The  validity  of  this  indebt- 
edness is  not  questioned,  nor  Is  there  any 
evidence  to  call  in  question  the  good  faith 
of  the  defendant  in  making  the  loans.  In 
both  it  owed,  at  the  time  its  property  was 
sold,  upwards  of  $54,000,  practically  ail  its 
property  was  worth.  It  is  true  its  value  be- 
came much  higher  shortly  after  the  sale  to 
the  Lehigh  Valley  Company;  but  that  was 
due  to  the  general  advance  In  the  price  of 
all  ooal  properties  In  the  anthracite  regions 
at  about  that  time,  and  we  must  view  the 
conditions  as  they  existed  at  the  time  of  the 
transaction,  by  which  the  defendant  became 
the  owner  of  the  property.  It  cannot  be  fair- 
ly found  as  a  fact,  in  view  of  the  uncon- 
tradicted evidence,  that  the  property  of  the 
Girard  Company  formed  any  part  of  the  $1,- 
000,000  consideration  for  the  sale  of  the  Old 
Forge,  Newton,  and  Girard  properties,  in 
excess  of  $40,000,  which  was  the  estimate 
placed  upon  it  by  the  representative  of  the 
purchaser,  after  an  examination  by  experts, 
which  sum  was  much  less  than  the  amount 
of  its  Indebtedness. 

"Under  these  circumstances  and  all  of  the 
facts  of  the  case,  we  cannot  see  that  the  de- 
fendant was  guilty  of  any  dishonest  conduct, 
or  that  he  acted  in  bad  faith.  It  is  true  that 
there  was  a  rather  abrupt  change  of  conduct 
on  the  part  of  the  defendant  when  tie  ceased 
advancing  moneys  to  the  oompany  and  be- 
gan to  enforce  collection  of  his  claims,  for 
wUcb  he  and  the  firip,  of  which  he  was  a 
member,  had  already  loaned,  apparently  with 
a  view  of  combining  the  three  properties; 
but,  as  we  understand  the  law,  that  fact 
would  not  render  the  transaction  a  dishonest 
one.  He  had  the  undoubted  right  to  cease 
advancing  moneys  at  any  time,  and  at  any 
time  to  take  legitimate  legal  action  to  collect 
what  was  already  due  him.  either  individ- 
ually or  as  a  member  of  a  firm,  and,  in  the 
absence  of  any  perfidious  conduct  on  his  part 
in  doing  so,  be  bad  the  right,  under  the  law, 
to  become  the  purchaser  of  the  company's 
property. 

"Having  found  that  on  the  merits  the 
plaintiffs  have  failed  to  make  out  a  case,  it 
is,  perhaps,  not  necessary  to  discuss  the 
technical  objections  that  are  interiMsed 
against  them.  We  will  refer  to  one  of  them, 
however.  It  is  that  the  plaintiffs,  as  stock- 
holders, cannot  maintain  their  suit,  in  the 
absence  of  an  averment  in  the  bill  and  proof 
of  the  fact  that  they  made  every  reasonable 
effort  to  have  the  action  brought  by  the 
Girard  Coal  Company  Itself.  There  is  nei- 
tii&r  averment  nor  proof  that  there  was  any 
effort  whatever  made  to  Induce  the  directors,^ 
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to  institnte  any  proceedings  against  the  de- 
foidant.  The  law  upon  tills  qnestlon  appears 
to  be  clear.  In  Hawes  v.  Oakland,  104  U.  S. 
450,  26  L.  Ed.  827,  It  Is  stated  by  tbe  Su- 
preme Ckturt  of  tbe  United  States  as  follows : 
'Before  a  sharebolder  is  permitted,  in  bis 
own  name,  to  institute  and  conduct  a  litiga- 
tion, wbicb  usnally  belongs  to  tbe  corpora- 
tion, be  sbould  sbow,  to  tbe  satisfaction  of 
tbe  court,  that  be  has  exhausted  all  tbe 
means  wltbin  his  reacb  to  obtain,  wltbln  tbe 
corporation  itself,  tbe  redress  of  bis  grier- 
ances.'  Oar  own  Supreme  Court,  in  a  per 
curiam  (pinion,  in  Holton  ▼.  Railway  Co., 
188  Pa.  Ill,  20  Atl.  837,  makes  use  of  tbls 
lanffuage:  Tbe  bill  was  filed  by  Noble  Hol- 
ton, as  a  stockholder,  to  enforce  the  rights 
of  tbe  railway  company.  It  is  settled  law 
that  such  suit  must  be  brought  by  and  In  tbe 
name  of  the  corporation;  or,  if  brought  by  a 
shareholder,  tbe  bill  must  contain  an  aver- 
ment of  a  donand  by  the  shareholder  upon 
the  corporation  to  bring  suit  and  a  refusal 
to  do  so.  This  is  familiar  law,  and  does  not 
need  the  citation  of  authority.'  And,  again, 
by  Mr.  Justice  Mitchell,  in  Wolf  t.  Railroad 
Co.,  195  Pa.  91,  46  Atl.  936,  is  tbe  rule  staged 
folly,  and  to  the  same  effect  He  said:  The 
first  matter  for  consideration  is  the  status  of 
the  plaintiff  to  maintain  such  a  bill.  It  is 
a  bill  to  assert  rights  of  the  corporation,  and 
therefore  must  ordinarily  be  brought  by  the 
colrporatlon  itself.  The  right  of  an  indlvidn- 
al  stockholder  to  act  for  the  corporation  is 
exceptional,  and  only  arises  on  clear  show- 
ing of  special  drcnmstances,  among  which 
inability  or  unwillingness  of  the  corporation 
Itself,  demand  upon  the  regular  corporate 
management,  and  refusal  to  act  are  impera- 
tive requisites.  And  the  refusal  by  the  corpo- 
rate management  must  appear  affirmatively 
to  be  a  disregard  of  duty,  and  not  an  error 
of  Judgment  a  nonperformance  of  a  manifest 
official  obligation,  amounting  to  a  breach  of 
trust  Beadi  on  Private  Corporations,  f 
878.  There  must  be  averred  and  proved  an 
actual  application  to  the  directors,  and  a  re- 
fusal by  them  to  bring  suit  or  to  allow 
plaintiff  to  do  BO  in  tbe  corporate  name,  and, 
where  misconduct  of  tbe  directors  themselves 
is  alleged,  the  bill  must  show  an  effort  to 
secure  plaintiff's  rights  through  meetings  of 
the  corporation.  Beach,  U  882,  885.  "The 
shareholder  should  set  forth  in  his  bill  the 
efforts  that  he  had  made  to  induce  the  cor- 
poration to  act  in  tbe  matter,  should  allege 
Its  refusal  or  failure  to  sue,"  and  "facts 
showing  that  he  has  left  undone  nothing 
which  in  reason  be  might  have  done  to  pre- 
vail on  tbe  corporate  management  to  bring 
the  action."  Taylor  on  Corporations,  g§  138, 
140.  See  Morawets  on  Corporations,  jg  241, 
244' 

"Tbe  plaintiffs  say,  In  defense  of  their 
right  to  sue  as  stodiholders,  that  inasmuch 
as  the  defendant  was  the  president  and  the 
owner  of  a  large  majority  of  tbe  stock  of  tbe 
company,  a  demand  upon  the  company  would 


have  been  useless.  We  cannot  assume  that 
such  demand  would  be  useless  simply  be- 
cause the  defendant  owned  a  large  majority 
of  tbe  stock.  Tbe  charter  of  tbe  company 
fixed  tbe  number  of  directors  at  four.  Who 
they  were  at  the  time  this  bill  was  filed  does 
not  appear.  On  January  23,  1001,  according 
to  the  minutes  of  the  meeting  held  on  that 
day,  tbe  directors  present  were  B.  L.  Fuller, 
Frank  T.  Patterson,  and  Percy  C.  Maderla. 
Whether  Mr.  Patterson  and  Mr.  Maderia 
were  still  directors  at  the  time  the  bill  was 
filed,  or  who  the  other  two  were,  has  not 
been  shown.  Proceedings  of  ouster  were 
begun  agahist  the  company  by  the  Attorney 
General  in  the  Dauphin  county  court  on 
March  14,  1902;  but  there  was  no  decree 
of  ouster  until  November  18th  folk>wlng,  so 
we  cannot  see  how  that  fiict  affects  the  ques- 
tion. 

"In  the  absence  of  any  proof  of  who  the 
directors  were  about  tbe  time  the  bill  was 
filed,  and  that  they  were  mere  representa- 
tives of  the  defendant,  we  do  not  think,  in 
view  of  tbe  authorities  upon  the  subject  that 
the  plaintiffs,  as  stockholders,  can  maintain 
the  bill." 

Argued  before  FBLL,  BROWN,  IflBSTBEX- 
ZAT,  POTTER,  and  STEWART,  JJ. 

J.  B.  Woodward,  of  Woodward,  Darling 
&  Morris,  and  Joseph  O'Brien,  for  appellants. 
Everett  Warren,  for  appellee. 

PER  CURIAM.  ThU  bUl  was  by  stock- 
holders of  a  corporation  against  Its  presi- 
dent for  an  account  on  the  ground  that  he 
had  procured  a  sale  of  tbe  pr«q)erty  of  tbe 
company  and  had  acquired  possession  thereof 
under  circumstances  that  made  him  a  trustee 
of  the  stockholders.  There  la  no  dispute  as 
to  the  findings  of  fact 

Tbe  law  applicable  to  them  is  clearly  stat- 
ed by  the  learned  judge  of  the  common  pleas, 
and  on  his  opinion  we  affirm  the  decree^  at 
tlie  cost  of  the  appellant 

(a?  p«.  W) 
BICKEL  V.  PENNSYLVANIA  R.  CO. 
(Supreme  Court  of  Pennsylvania.    April  1, 
1907.) 

1.  RaILBOAOS  — ACOIDBRT  AT  CliOaBINa  —  Dc- 
7SNSE8. 

^V1lere  a  traveler  was  injured  at  a  crossinK. 
it  is  not  a  conclusiTe  answer  for  the  railroad 
to  say  that  the  bell  was  rung  or  the  whistle 
sounded,  unless  It  appears  that  under  the  cir- 
cumstances the  signal  was  sufficient  to  give 
timely  notice  to  travelers  approaching  on  the 
highway. 

[Ed.  Mote.— For  cases  in  point  MS  Cent  Dig. 
vol.  41,  Railroads,  §(  968,  990.] 

2.  Samb— QtrisnoNs  poa  Jubt. 

In  an  action  for  injuries  at  a  crossinit 
which  the  person  injured  was  approaching  with 
restive  horses,  it  is  tor  the  jury  to  determine 
whether  the  railroad  company  gave  proper  sig- 
nals at  a  point  where  the  driver  would  have 
beard  tbem  ia  time  to  save  himself  from  being 
placed  in  a  dangerous  position. 

[Ed.  Mote.— For  cases  in  point  see  Cent  Dig. 
vo^.  41.  Railroads,  i  H^  byV^OOglC 
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Appeal  from  Court  of  Commoa  Pleas, 
Berks  Goanty. 

Action  by  Angellne  F.  Blckel  against  the 
Pennsylvania  Railroad  Company.  Judgment 
for  plaintiff.    Defenaant  appeals.    Affirmed. 

Argued  before  MITCHELL,,  O.  J.,  and 
BROWN,  MBSTRBZAT,  BLKIN,  and 
Sl'BWAHT,  JJ. 

Cyrus  G.  Derr,  for  appellant  Isaac  Hleat- 
«r,  for  appellee. 

ME8TRBZAT,  J.  This  la  an  action  of 
trespass  brought  by  the  plaintiff  to  recover 
damages  for  the  death  of  her  husband,  who 
was  killed  by  a  collision  with  the  defendant 
company's  train  at  a  grade  crossing.  In  a 
charge,  exceptionally  clear  and  coneededly 
adequate,  the  learned  trial  Judge  submitted 
the  question  of  the  defendant's  negligence 
and  the  deceased's  contributory  ne^lgence  to 
fbe  Jury,  who  returned  a  verdict  fot  the 
plaintiff.  A  formal  motion  for  a  new  trial 
was  made,  but  not  pressed,  and  the  learned 
counsel  for  the  defendant  company  took  a 
rule  nix>n  the  plaintiff  to  show  cause  why 
Judgment  non  obstante  veredicto  should  not 
be  entered  for  the  defendant  under  the 
act  of  April  22,  1906  (P.  L.  286).  In  an  ex- 
haustive opinion  Iqr  the  trial  Judge,  he  has 
reviewed  at  lengOi  the  facts,  as  well  as  the 
law  applicable  to  the  case,  and  has  con- 
clusively demonstrated  that  there  vras  suffi- 
cient evidence  to  Justify  the  court  In  submit- 
ting the  case  to  the  Jury.  The  authorities 
cited  amply  sustain  bis  view  of  the  law, 
and  the  testimony  to  which  he  refers  clearly 
shows  that  the  case  could  not  have  been 
withdrawn  from  the  Jury  on  either  of  the 
two  questions  submitted  for  their  considera- 
tion. The  defendant  company  has  therefore 
had  Its  case  considered  twice  by  an  able  and 
thoroughly  competent  court,  whO'  beard  the 
testimony  and  who  dealt  with  every  question 
which  now  api>ears  upon  this  record.  So 
satisfactory  to  the  defendant's  counsel  was 
the  case  disposed  of  in  tbe  court  below  that 
the  single  complaint  in  this  court  Is  that  the 
trial  court  erred  In  not  directing  a  verdict 
for  the  defendant,  and  subsequently,  in  not 
entering  Judgment  for  the  defendant  not- 
withstanding the  verdict 

Under  the  testimony  in  the  ease,  the  de- 
foidanfs  negligence  was  clearly  a  question 
of  fact  for  the  Jury.  And  it  was  made  to 
turn  upon  the  question  whether  the  whistle 
was  blown  at  the  whistle  post  and  the  fire- 
man rang  the  bell  for  the  crossing  at  which 
the  deceased  was  killed.  The  court  on  re- 
quest of  defendant's  counsel.  Instructed  the 
Jury  that  'if  the  defendant's  englneman 
sounded  the  whistle  at  the  whistle  post  and 
the  fireman  rang  the  bell  thence  to  the  (iross- 
ihg  at  which  tiie  accident  happened,  the 
verdict  must  be  for  the  defendant"  In  affirm- 
ing that  point  the  learned  court  surely  gave 
the  defendant  company  all  it  was  ottitled  to 
under  the  facts  of  the  case.   Nothwitbsland- 


Ing  the  topography  of  the  country,  the  char- 
acter of  the  crossing,  and  the  obstructed  view 
which  the  deceased  had  of  the  approaching 
train,  the  learned  Judge  told  the  Jury  that 
the  defendant  company  was  relieved  from 
liability  if  it  blew  the  whistle  at  the  post 
and  rang  the  bell  until  the  crossing  was 
reached.  Under  the  submission  the  verdict 
establisbes  the  fact  that  the  engineer  failed 
to  give  the  signal  at  the  whistle  post  which, 
by  making  a  rule  requiring  It,  the  defendant 
company  shows  that  it  regarded  the  signal 
at  that  place  as  necessary  to  protect  the 
public  who  had  occasion  to  use  the  crossing. 
The  learned  counsel  for  the  defendant  com- 
pany contends  that  the  testimony  of  Its  wit- 
nesses shows  conclusively  that  the  signal 
was  given  at  the  whistle  post  but  we  think 
the  trial  court's  analysis  of  It  clearly  dis- 
closes that  the  engineer  is  the  only  witness 
who  testifies  positively  that  the  signal  was 
given.  The  testimony  of  the  defendant's  oth- 
er witnesses  is  clearly  open  to  the  doubt  and 
uncertainty  which  the  trial  Judge  points  out 
in  his  opinion.  We  think  the  contradictions 
of  the  engineer  warranted  the  Jury  In  disre- 
garding his  testimony  entirely  on  that  point. 
Material  parts  of  It  are  flatly  contradicted  by 
other  witnesses  who  were  corroborated  by 
certain  uncontroverted  facts  In  the  case. 
For  the  trial  court  under  these  circumstances 
to  have  instructed  the  Jury  that  they  should 
believe  the  testimony  of  the  engineer  and 
disregard  all  the  other  testimony  In  the  case 
as  to  whether  the  signal  was  given  at  the 
post  or  not  would  have  been  manifest  wror. 
As  we  have  said,  an  analysis  of  all  the  testi- 
mony on  this  point  of  the  defendant  as  well 
as  of  the  plaintiff,  shows  that  the  question 
was  undoubtedly  for  the  Jury. 

The  learned  Judge,  as  we  have  seen,  gave 
the  Jury  positive  instructions  that  if  the 
whistle  was  sounded  at  the  whistle  post  and 
the  fireman  rang  the  bell  thence  to  the  cross- 
ing, the  defendant's  employte  had  done  their 
duty,  and  the  defendant  company  was  reliev- 
ed from  liability  for  the  death  of  the  plain- 
tiff's husband.  The  learned  court  might  have 
gone  further  and  told  the  Jury  broadly  that 
It  was  the  duty  of  the  defendant's  empioyAs 
In  diarge  of  the  trabi  to  have  given  timely 
and  sufficient  warning  of  its  approach  to 
the  crossing  In  view  of  the  circumstances 
of  the  case,  each  as  the  character  of  the 
crossing,  the  ability  of  travelers  to  see  an 
approaching  train,  the  rate  of  speed  of  the 
train,  etc.,  and  that,  failing  to  do  so,  the 
plaintiff,  in  the  absence  of  negligence  on 
the  part  of  the  deceased,  was  entitled  to  re- 
cover. While  the  law  does  not  point  out  any 
particular  mode  or  manner  in  which  notice 
of  trains  approaching  a  crossing  shall  be 
given,  it  does  require  that  some  suitable  and 
adequate  means,  adapted  to  the  circumstan- 
ces, shall  be  adopted  and  applied.  Sterrett 
J.,  in  Philadelphia  &  Reading  Railroad  Co. 
V.  Kllllps,  88  Pa.  405.  In  Bills  ▼.  Lake  Shore,  ^ 
etc.,  Rallwlay  Co.,  138  Pa.  506,  21  Atl.  140,'' 
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the  defendant  company  submitted  several 
points  for  lostructlon;  its  first  point,  whicli 
Mras  negatived  by  the  trial  court,  being  as 
follows:  "If  the  Jury  And  from  the  evidence 
in  this  case  that  the  engineer  of  the  defend- 
ant company  sounded  the  whistle  at  a  prop- 
er distance,  and  rang  the  bell  as  they  ap- 
proached the  road  crossing,  then  the  de- 
fendants have  done  their  whole  duty,  and 
are  guilty  of  no  negligence,  and  there  can 
be  no  recovery  In  this  case."  In  sustaining 
this  ruling,  this  court  said  (page  519  of  138 
Pa.,  page  142  of  21  Atl.):  "We  do  not  think 
it  was  error  to  decline  to  affirm  the  defend- 
ant's first  point  The  vice  of  the  point  is 
that  It  assumed  that  the  railroad  company 
bad  performed  its  whole  duty,  provided  the 
whistle  was  sounded  and  the  bell  rung  at  a 
proper  distance  from  the  crossing.  But  there 
was  another  element  In  the  case  which  the 
jury  were  necessarily  compelled  to  pass  up- 
on, viz.,  the  rate  of  speed  at  which  the  train 
apinroached  the  crossing.  The  character  of 
the  crossing  itself  was  a  circumstance  which 
could  not  be  Ignored,  and  which  necessarily 
affected  the  relative  duties  of  both  the  plain- 
tiff and  the  company.  If  it  was  a  dangerous 
crossing,  as  was  practically  admitted  on 
both  sides,  it  was  the  duty  of  the  plaintiff 
to  exercise  the  more  care  in  approaching  it 
At  the  same  time  it  was  equally  the  duty  of 
the  defendant  company  to  see  that  their 
trains  passed  at  a  reasonable  rate  of  speed, 
proportioned  to  the  danger.  In  other  words, 
negligence  is  the  absence  of  care  according 
to  the  circumstances,  and  must  be  measured 
by  the  apparent  danger."  In  Ohilds  v.  Penn- 
sylvania Ballroad  Co.,  ISO  Pa.  73,  24  Atl. 
341,  the  court  discusses  the  rate  of  speed  at 
which  a  railroad  may  run  its  trains  In  the 
open  country,  and  its  duty  to  give  signals  In 
approaching  a  crossing.  It  Is  there  said 
(pag«  77  of  160  Pa.,  page  842  of  24  Atl.): 
"While  railroad  companies  may  move  their 
trains  at  such  rate  of  speed  as  the  cliaracter 
of  their  machinery  and  roadbed  may  make 
practicable,  they  must  not  forget  that  in- 
creased speed  for  the  train  means  Increased 
danger  to  those  who  must  cross  the  tracks, 
and  that  increased  care  on  their  part  to 
guard  against  accidents  becomes  a  duty." 
After  referring  to  the  facts  of  the  case,  the 
court  continues:  "The  question  suggested 
by  these  facts  is  whether,  at  such  a  cross- 
ing, and  with  such  a  rate  of  speed,  the  bell 
can  be  heard  far  enough  to  be  a  proper  meth- 
od of  giving  warning.  If  It  could  be  beard 
a  quarter  of  a  mile  away,  it  would  afford  a 
trifie  more  than  a  quarter  of  a  minute  for 
the  traveler  to  determine  what  to  do.  and  to 
do  It  If  the  whistle  could  be  h(  vd  twice 
or  three  times  as  far,  the  time  afforded  the 
traveler  to  escape  from  danger  would  be 
twice  or  three  times  as  great  If,  for  want 
of  a  few  additional  seconds  of  time,  which 
another  mode  of  giving  warning  would  have 
afforded,  property  or  life  be  destroyed,  is  It 
not  for  the  Jury  to  say  whether  or  not  the 


longer  warning  ought,  under  the  circum- 
stances, to  have  been  given?"  In  concluding 
the  opinion,  the  learned  judge  says  (page  78 
of  150  Pa.,  page  342  of  24  Atl.):  "We  think 
there  was  one  question  clearly  raised  by  the 
testimony  which  was  exclusively  for  the 
jury,  viz.,  whether  a  train  approaching  a 
crossing,  situated  like  that  at  Dark  Bun 
Lane,  at.  a  high  rate  of  speed,  can  give  suffi- 
cient notice  of  its  approach  by  ringing  a 
bell?  If  they  should  find  the  fact  to  be  that 
a  train  moving  at  the  rate  of  speed  at  which 
this  train  was  running  would  cover  the  dis- 
tance between  a  point  from  which  its  bell 
could  be  heard  at  the  crossing  and  the  place 
of  crossing  in  so  short  a  time  as  to  make  the 
signal  of  little  or  no  use  to  one  in  the  act  of 
crossing  the  track,  then  the  failure  to  give 
notice  by  the  whistle  from  a  longer  distance 
away  would  be  negligenca" 

From  these  and  other  cases  the  rule  is  es- 
tablished that  it  is  the  duty  of  the  employte 
of  a  train  approaching  a  crossing  to  give 
such  signal  as  will  protect  the  traveler  if  he 
is  in  the  exercise  of  ordinary  care;  It  is  not 
a  conclusive  answer  for  a  railroad  company 
to  say  that  the  bell  was  rung  or  the  whistle 
was  sounded  in  reply  to  a  charge  that  a  train 
negligently  approached  a  grade  crossing  un- 
less it  appears  that  under  the  circumstances 
of  the  case  such  signal  was  sufficient  to  give 
timely  notice  to  travelers  who  were  ap- 
proaching the  crossing  on  the  highway.  At 
such  crossing  the  duties  of  the  company  and 
of  the  traveler  are  reciprocal.  Each  must 
ai^roach  the  crossing  with  a  due  regard  for 
the  rights  of  the  other,  and,  when  either  fails 
to  observe  the  care  required,  it  is  negligence 
for  which  the  guilty  party  is  responsible. 
Either  party  will  only  be  absolved  from  tbe 
charge  of  negligence  If  he  has  done  what  the 
circumstances  of  that  particular  case  requir- 
ed a  prudent  man  to  do. 

The  question  of  tbe  contributory  negli- 
gence of  tbe  deceased  was  likewise  for  the 
jury.  Here,  again,  we  are  met  with  the  tes- 
timony of  the  engineer,  but  again  we  are 
compelled  to  suggest  that  his  veracity  was 
on  trial  and  was  a  question  for  the  decision 
of  the  jury.  "Falsus  in  uno,  falsus  in  om- 
nibus," is  a  maxim  which  applies  to  the  tes- 
timony of  the  engineer.  The  testimony  of 
some  of  tbe  other  witnesses  Is  wholly  irrec- 
(mcUable  with  that  of  the  engineer;  and 
hence  the  duty  imposed  upon  the  jury  to  say 
whether  or  not  he  was  mistaken  as  to  the 
conduct  of  tbe  deceased  and  his  son  when 
they  approached  tbe  fatal  crossing.  In  the 
absence  of  a  similar  experience,  we  cannot 
determine  what  our  conduct  would  be  if  we 
were  within  a  few  yards  of  a  grade  crossing 
with  a  team  of  skittish  horses  and  an  ap- 
proaching train  sounding  shrill  blasts  from 
its  whistle  was  discovered  turning  a  curve 
about  700  feet  distant  and  traveling  towards 
us  at  tbe  rate  of  45  miles  an  hour.  Whether 
we  would  back  the  horses,  turn  them  to  one 
side,  or  attempt  to  cross  the  track,  or  could 
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control  the  team  at  all  few  men  can  tell  until 
they  are  subjected  to  the  perils  of  sach  a 
situation.  A  Jndge  in  his  chambers  or  a 
lawyer  In  his  office  without  the  experience 
may  surmise  what  he  would  do  or  what  an- 
other ought  to  do  under  those  circumstances, 
but  It  would  simply  be  a  guess  on  his  part, 
lacking  the  confirmation  of  a  practical  test, 
and  hence  without  the  weight  and  deference 
due  the  finding  of  12  intelligent  men  whose 
experience  In  the  everyday  afTalrs  of  life  fit 
them  more  certainly  to  Judge  of  what  a  pru- 
dent man  would  do  under  such  circumstan- 
ces. Here  the  deceased  and  his  son  were 
traveling  on  a  highway  almost  parallel  with 
the  railroad  and  with  their  view  of  ah 
approaching  train  obstructed  by  buildings, 
trees,  etc.,  until  they  were  within  about  60 
or  70  feet  of  the  crossing,  when  they  could 
see  a  train  for  a  distance  of  about  750  feet 
The  crossing  was  approached  on  a  highway 
about  12  feet  wide  and  of  ascending  grade. 
Sixty-seven  feet  distant  from  the  crossing 
was  a  branch  of  the  Reeding  Railroad  which 
the  travelers  were  required  to  cross  before 
they  reached  the  defendant's  road.  The 
train  was  traveling  at  a  speed  of  at  least  45 
miles  an  hour,  which  would  have  required 
possibly  about  10  seconds  for  It  to  have  run 
750  feet  from  the  place  where  It  could  first 
have  been  seen  by  the  deceased  to  the  cross- 
ing where  It  struck  him.  Conceding  that  the 
Reading  Road  was  seldom  used,  yet  his  duty 
required  the  deceased  not  to  stop  upon  It, 
and  hence  he  Was  within  lees  than  67  feet 
from  the  crossing,  and  had  not  inore  than 
10  seconds  "to  determine  what  to  do,  and  to 
do  It"  What  a  prudent  man  ought  to  do 
under  those  circumstances  was  clearly  for 
the  Jury  to  say.  If  a  proper  signal  had  been 
given  at  the  whistle  post  1387  feet  away,  the 
chances  are  that  the  deceased  and  his  son 
would  have  heard  It,  and  that  they  wonld 
not  have  been  placed  In  this  most  dangerous 
position.  In  determining  the  duty  of  the  de- 
ceased at  this  time,  regard  must  be  had  not 
only  to  his  own  conduct  bnt  that  of  the  de- 
fendant company.  As  said  In  Bard  v.  Phila- 
delphia &  Reading  Railway  Co.,  199  Pa.  04, 
48  Atl.  684:  "In  determining  the  negligence 
of  a  plalntlfit  In  a  case  of  this  character,  it 
is  often  necessary  to  consider  not  only  his 
conduct  on  the  occasion,  but  also  that  of  the 
defendant  This  was  at  the  crossing  of  a 
street  where  both  parties  had  a  right  to  be. 
Each  party  had  also  the  right  to  act  with 
the  belief  that  the  other  woald  exercise  his 
right  at  the  place  in  the  manner  and  way 
his  duty  required  him  to  do.  •  •  •  The 
plaintlfr  was  Justified  In  believing  that  the  de- 
fendant's employes  would  perform  their  duty 
In  this  respect  (observe  the  care  required  In 
approaching  a  grade  crossing),  and  he  could 
act  oh  such  belief  without  any  Imputation  of 
negligence."  The  exact  distance  of  the  de- 
ceased from  the  crossing  at  the  time  he  dis- 
covered the  approaching  train  is  not  shown, 
but  be  nrust  have  been  very  nearly  commit- 


ted to  the  act  of  crossing,  because  his  horses 
were  across  the  defendant  company's  tracks 
when  the  engine  struck  the  wagon  "right  op- 
posite the  seat"  Considering  the  delay  caus- 
ed by  the  unruly  conduct  of  his  horses,  as 
disclosed  by  the  engineer's  testimony,  the  de- 
ceased would  have  had  no  difficulty  in  pass- 
ing the  crossing  in  safety,  had  not  the  rapid 
approach  of  the  train  and  the  two  shrill 
blasts  from  the  whistle  frightened  the  horses 
and  made  them  unmanageable.  To  a  horse 
unaccustomed  to  a  steam  whistle,  there  Is 
nothing  that  will  frighten  it  more  than  the 
successive  blasts  of  the  whistle  of  a  locomo- 
tive in  the  near  vicinity.  When,  therefore, 
we  consider  the  character  of  this  crossing, 
the  conduct  of  the  defendant  company's  em- 
ploy^ and  the  position  of  the  deceased  at 
the  moment  of  his  first  warning  of  the  ap- 
proaching train,  it  Is  clear  that  the  nature 
of  his  conduct  on  the  occasion,  whether  neg- 
ligent or  otherwise,  was  under  all  the  c)rT 
cumstances  a  question  for  the  Jury.  It  un- 
questionably was  his  duty  to  stop,  look,  and 
listen  for  an  approaching  train  at  a  proper 
place,  and  to  continue  to  observe  due  care 
to  prevent  a  collision  until  he  had  passed  en- 
tirely beyond  the  company's  track,  yet  the 
law  presumes.  In  the  absence  of  evidence  to 
the  contrary,  that  this  duty  was  performed. 
The  credibility  of  the  engineer,  as  well  as 
that  of  all  the  other  witnesses,  was  for  the 
Jury,  and  the  testimony  being  sufficient,  the 
learned  Judge  committed  no  error  In  submit- 
ting the  case. 

The  assignment  of  error  is  overruled,  and 
the  Judgment  of  the  court  below  Is  affirmed. 

(217  Pa.  485) 

XANDER  V.  EASTON  TRUST  CO.  et  aL 

(Supreme  Court  of  Pennsylvania.    April  1, 

1907.) 

Wilis— NATtTKE  OF  ESTATE. 

Testator  devised  to  his  son  C.  an  equal 
share  in  his  estate,  "to  be  invested  by  my 
herein  named  executors,  who  shall  i>ay  the  an- 
nual interest  or  income  therefrom  to  my  said 
son  C,  and  on  his  death  divide  it  among  'his 
children,  share  and  share  alike.' "  Held,  that 
the  son  took  a  life  estate  only. 

[Ed.  Note.— For  cases  In  point,  see  Ont  Dig. 
vol.  49,  Wills,  a  1394,  1399.  1412.] 

Appeal  from  Court  of  Common  Pleas, 
Northampton  County. 

Action  by  George  L.  Xander,  administra- 
tor of  Samuel  Hayden,  deceased,  against  the 
Easton  Trust  Company  and  others.  Judg- 
ment for  philntUt,  and  defendants  appeal. 
Affirmed. 

The  following  Is  the  opinion  of  Scott,  3^ 
In  the  court  below: 

"The  single  question  for  decision  here  is 
whether  (Jornelius  Hayden  was  Invested  with 
an  absolute  estate,  devised  by  his  father  in 
the  paragraph  of  the  will,  a  copy  of  which 
follows,  viz.:  "The  rest  and  remainder  of 
my  estate,  real,  personal  and  mixed  of  what- 
ever   nature   and    kind   the    same    may    be, 

I  give^  devise  and  bequeath  onto  my  chlldres.? 

'  :jiiizea  Dy  vri\^vyvTC 
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and  grandchildren  tn  manner  as  follows,  to 
wit:  The  same  to  be  divided  Into  Ave  equal 
shares  of  which  my  son  Howard  A.  Haydoi 
shall  receive  one  equal  share ;  my  son  George 
W.  Hayden  one  equal  share;  my  son  Corne- 
lius Hayden  one  equal  share,  which  said  one 
equal  share  shall  be  Invested  by  my  I>ere- 
Inafter  named  executor,  who  shall  pay  the 
annual  Interest  or  Income  arising  therefrom 
to  my  said  son  Gemellus  Hayden  and  up- 
on his  death  divide  It  among  the  children 
of  the  said  Cornelius  Hayden  share  and 
share  alike;  one  of  said  equal  parts  of  my 
estate  as  aforesaid  divided  between  my  son 
Edward  Hayden  and  bis  son  Harry  Hayden 
In  the  manner  following,  to  wit:  Three- 
fourths  of  the  said  equal  shore  to  my  son 
Edward  Hayden  and  one-fourth  of  said  one 
equal  share  to  bis  son  Harry  Hayden;  the 
remaining  one-fifth  equal  share  of  my  estate 
as  aforesaid  to  be  divided  share  and  share 
alike  among  Cora  Hayden,  Daniel  Hayden  and 
Nina  Hayden,  the  three  youngest  children  of 
my  deceased  son  Daniel  Hayden ;  in  case  any 
of  the  said  three  grandchildren  should  be  dead 
at  the  time  of  my  decease,  then  the  share  or 
shares  of  such  deceased  grandchild  or  grand- 
children is  to  be  divided  equally  between 
the  survivor  or  survivora  of  them;  in  case 
any  of  the  said  three  grandchildren  should 
die  after  my  decease,  then  the  part  or  share 
of  such  deceased  grandchild  or  grandchildren 
shall  go  to  the  survivor  or  survivors  of  the 
three:  in  case  all  three  of  the  children  afore- 
said, to  wit,  the  children  of  my  deceased  son 
Daniel  should  die  without  lawful  heirs,  then 
in  that  case  the  part  or  share  9t  my  estate 
that  went  to  such  child  or  children,  shall  re- 
vert to  my  estate  and  be  divided  equally 
among  my  sons  Howard  A.,  George  W.,  Ed- 
ward and  Cornelius,  share  and  share  alike 
forever.'  Under  the  stipulation  filed,  and  up- 
on the  statement  of  facts  therein  contained, 
Judgment  la  to  be  entered  for  the  plaintiff, 
as  administrator  d.  b.  n.  with  will  annexed 
of  Samuel  Hayden,  deceased,  if  Cornelius 
Hayden  had  but  a  life  estate;  otherwise,  for 
defendants. 

"If  it  be  conceded,  notwithstanding  the 
prtdiaiy  and  technical  meaning  attached  to 
the  word  'children'  as  one  of  purchase  (Plfer 
V.  hotHie,  a05  Pa.  716,  6S  AtL  780),  that  It  was 
clearly  the  intmtlon  ot  the  testator  the  le- 
maindennan  abonld  take  by  descent  from 
the  donee  as  'heirs  of  the  body';  that  tlie 
deViae  would  thus  in  ordinary  cases  become 
absolute  by  the  operatim  of  the  rule  in  Shel- 
ley's Case  (Haldeman  v.  Haldeman,  40  Fa. 
29;  Yamall's  Appeal,  70  Pa.  835;  Simpson  t. 
Reed,  205  Pa.  53,  64  Atl.  499;  Vllsack's  Es- 
tate, 207  Pa.  611,  67  Atl.  S2) ;  that  this  tes- 
tamentary purpose  is  apparent  from  the  will 
Itself  beyond  all  doubt  (Guthrie's  Appeal,  37 
Pa.  9 ;  Oyster  t.  Oyster,  100  Pa.  538,  45  Am. 
Rep.  388);  that  the  provision  for  division 
over  distrlbntlvely  as  tenants  in  common, 
but  without  superadded  words  of  limitation, 
does  not  so  support  the  original  presumption 


of  taking  by  purt^ase  tbat  an  intent  other 
wise  may  stlU  be  patently  Implied  (Guthrie's 
Appeal,  37  Pa.  9 ;  Haldeman  v.  Haldeman,  40 
Pa.  29 ;  Physlck's  Appeal,  60  Pa.  128 ;  Ogden's 
Appeal,  70  Pa.  601) — all  of  which  Is  not  too 
certain,  yet  there  is  a  serious  obstacle  In  the 
path  of  the  contention  that  the  estate  ot 
Cornelius  became  absolute.  The  rule  in  Shel- 
ley's Case  cannot  be  applied  unless  the  estate 
of  the  life  tenant  and  tbat  of  those  in  re- 
mainder are  the  same  quality.  Both  must 
be  equitable,  or  both  legaL  If  there  be  an 
active  trust  for  the  former,  with  remainder 
over  of  the  legal  estate,  they  will  not  unite  (Rife 
T.  Geyer,  59  Pa.  388,  98  Am.  Dec.  351 ;  LitUe 
T.  Wilcox,  119  Pa.  439,  13  Atl.  468;  Eshbach'a 
Estate,  197  Pa.  153,  46  Atl.  803) ;  nor  If  there 
be  a  SDeclal  trust  to  preserve  contingent  In- 
terests. 

"The  residuary  estate  of  fhe  testator  is 
divided  into  five  equal  shares,  one  of  which 
the  devisee  was  to  receive,  but  'whid)  said 
one  equal  share  Bhall  be  Invested  by  my 
hereinafter  named  executor,  'who  shall  pay 
the  annual  Interest  or  Income  arising  there- 
from to  my  said  son  Cornelius  Hayden,  and 
upon  his  death'  divide  It  share  and  share 
alike  among  his  children.  The  son  was  un- 
married and  childless  at  the  time  of  testa- 
tor's death.  Act  June  4,  1879  (P.  U  88). 
There  was  a  contingent  remainder  in  fee  of 
the  legal  estate.  Keller  et  aL  v.  liees  et  al.. 
176  Pa.  402,  35  AtL  197.  The  interest  of 
Cornelius  was  not  devised  expressly  to  the 
executors,  or  any  third  person  in  trust  for 
blm;  but  the  Intention  to  withhold  the  cor- 
pus, by  the  direction  for  bis  executors  to  in- 
vest and  pay.  over  the  annual  Income,  \» 
plain.  Livezey's  Appeal,  106  Pa.  201 ;  Cralge'x 
Est,  12  Pblla.  163.  It  was  not  to  be  indefi- 
nite in  duration.  The  purpose  to  give  him 
but  a  life  estate  In  this  one  share  Is  manifest 
ffliOQgh  from  the  limitation  over.  The  rule 
in  Shelley's  Case  cannot  be  applied  to  dla^ 
cover  an  Intention.  Guthrie's  Appeal,  87  Pa. 
9.  The  fact  tbat  he  had  a  contingent,  abso- 
lute, undivided  interest  In  the  share  devised 
to  the  children  of  another  brother  is  imma- 
terial to  the  present  subject-matter  of  dis- 
pute. It  Is  not  necessary  that  a  trustee  should 
be  named  in  the  will  eo  nomine.  The  duties 
Imposed  upon  the  executor  are  the  Incldraitg 
of  a  trust,  and  not  functions  of  his  in  admin- 
istration upon  the  decedent's  estate.  Sheets^ 
Estate,  52  Pa.  ii57;  Anck's  Estate^  U  Phllai 
118. 

"The  trust  herein  ereated  cannot  be  treated 
as  executed  In  the  life  tenant  for  two  rea- 
spns.  It  protects,  the  estate  in  remainder, 
and.tlie  trustee  Is  required  to  exercise  Judg- 
ment and  discretion  respecting  Investmenta. 
The  line  of  authorities  upon  these  propositions 
are  summarized  by  Judge  Ashman  in  Hemp- 
hill's EsUte,  180  Pa.  95,  86  AU.  409.  He  was 
affirmed,  per  curiam,  upon  his  'concise  and 
satisfactory  opinion,'  and  I  need  not  refer  to 
other  cases.  'The  automatic  function,'  said 
the  learned  judge,  'of  merely  receiving  tor 
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the  cestui  que  trust,  and  Immediately  paying 
orer  to  him  the  trust  fuud,  or  Its  Income, 
will  not  make  a  trust  active.'  For  this  rea- 
son, In  Haldeman  v.  Haldeman,  40  Pa.  29, 
where  the  queatlon  seems  to  have  been  sug- 
gested, although  the  reporter  does  not  state 
It,  It  was  held  that  no  such  trust  was  created 
by  the  terms  of  that  will,  as  would  preirent 
the  operation  of  Shelley's  mle.  In  some  of 
the  other  cases,  InToWlng  not  dissimilar  con- 
ditions, the  matter  was  not  discussed  nor 
decided.  Bat  It  may  be  taken  as  settled 
that.  If  there  Is  a  testamentary  direction  to 
'Invest'  the  corpus  of  an  estate  and  pay  over 
the  Income,  an  active  trust  is  established. 
Reene's  Estate,  81  Pa.  183;  Estate  of  Mary 
Ann  Cralge,  12  Pblla;  163,  and  cases  cited. 
The  same  resolt  follows  In  bequests  of  per- 
sonalty. EHcfaelbergcr's  Estate,  135  Pa.  160, 
19  AtL  1006,  1014.  As  It  Is  presmned  no  In- 
testacy Is  Intended,  that  oonstmction  Is  to 
be  adopted.  If  possible,  which  will  avoid  It 
But  sometimes  it  Is  Inadmissible  and  forbid- 
den. 

"The  exceedingly  able  argument  of  the 
oonnsel  who  appeared  for  the  parties  inter- 
vening has  not  convinced  me  that  his  conten- 
tion can  be  sustained.  Now,  December  10, 
1906,  judgment  is  directed  to  be  entered  for 
the  plaintiff  on  the  case  stated,  and  against 
the  defendant,  for  14,167.30.'' 

Argued  before  FEIX,  BROWN,  MESTBB- 
ZAT,  ELKIN,  and  STEWART,  JJ. 

Robert  E.  James,  Jr.,  for  appellants  Loch- 
man  and  others.  Edward  J.  Fox,  for  appel- 
lant trust  company.  O.  H.  Meyers  and  Oeorge 
L.  Xander,  for  appellee. 

PER  CURIAM.  The  judgment  entered  in 
this  case  Is  afBrmed,  for  the  reason  stated 
In  the  opinion  of  the  learned  ludge  of  the 
common  .pleas. 


(m  Pa.  4U) 

HASTINQ8  et  aL  v.  BNOLB  et  aL 

(Bnpteme    Court   of    Pennsylvania.      April    1, 
1907.) 

1.  Wiu«— Natubb  or  Estate— Feb  SmvLB. 

Testatrix  gave  and  bequeathed  to  V.  for 
life  and  the  heirs  of  her  body  at  her  decease 
all  of  her  real  estate,  and,  in  ease  of  her  or 
her  children  dyiog;  without  leaving  issue,  the 
"said  real  estate  Igive"  to  the  Board  of  Home 
Missions.  Held,  that  V.  took  the  estate  in  fee 
simple. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent.  Dig. 
vol  49,  Wills,  U  1372-1378.] 

2.  Saks. 

Where  testator  devised  certain  land  to  Y. 
for  life  and  the  heirs  of  her  body  at  her  decease, 
the  devisees  in  remainder  took  as  heirs  of  the 
devisee  of  the  particular  estate,  and  not  as 
purchasers  under  the  testatrix. 

3.  Samk— "Childbek." 

Where  it  is  clear  that  the  word  "chlldrea" 
Is  osed  in  the  sense  of  heirs  or  heirs  of  her 
body  used  in  a  former  part  of  the  will,  it  must 
be  so  construed. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  49,  Wills,  {  977.] 


Appeal  from  Court  of  Common  Pleas,  In- 
diana County. 

Action  by  Virginia  Hastings  and  John  S. 
Hastings  against  H.  B.  Engle  and  Clara  E: 
Engle,  executors  of  J.  H.  Elngle,  deceased. 
Judgment  for  plaintiffs,  and  defendants  ap- 
peal.   Affirmed. 

Argued  before  FELL,  BROWN,  MESTRB- 
ZAT,  POTTER,  and  STEWART,  JJ. 

M.  C.  Watson  and  Peelor  &  Felt,  for  ap- 
pellants. D.  B.  Taylor  and  Frank  Keener, 
for  appellees. 

MBSTREZAT,  J.  This  is  an  actioo  <rf  as- 
sumpsit to  recover  the  purchase  money  for 
real  estate  sold  by  the  plaintiffs  to  the  de- 
fendants' decedent  The  facts  appear  in  full 
in  the  case  stated.  The  right  to  recover  is 
resisted  by  the  defendants  mi  the  ground 
that  the  plaintiffs  cannot  convey  a  good  title 
to  the  premises.  Tlie  title  was  acquired  by 
VirglBla  Hastings,  the  wife  of  the  other 
plaintiff,  under  the  win  of  Elizabeth  C<rie- 
man,  deceased,  which  provides,  inter  alia,  as 
follows:  "I  gXve  and  bequeath  to  Mrs.  Vir- 
ginia Hastings  during  her  lifetime,  and  the 
heirs  of  her  body  at  her  decease  all  my  real 
estate,  and  in  case  of  her  or  her  children  dy- 
ing vdthout  living  issue  the  said  real  estate  I 
give  to  the  Board  of  Home  Missions  of  the 
United  Presbyterian  Church  of  North  Amer- 
ica. I  also  give  Virginia  Hastings  my  piano 
and  all  my  household  goods  absolutely."  On 
April  18,  1900,  the  following  codicil  was  add- 
ed: "I  give  and, bequeath  to  Oula  Hastings 
one  tliousand  d(ri'lars  to  be  paid  to  her  out 
of  my  real  estate."  The  plaintiffs  contend 
that  Mrs.  Hastings  takes  a  fee-simple  estate 
under  the  will,  but  the  defendants  claim  that 
the  devise  to  her  creates  only  a  life  estate, 
and  that  therefore,  site  cannot  convey  a  fee- 
simple  estate. 

At  the  time  the  will  was  written  Mrs. 
Hastings  had  one  child,  a  son,  Ralph,  to 
whom  the  testatrix  bequeathed  $1,000,  pay- 
able out  of  the  bank  stock.  Subsequently  her 
daughter  was  born,  to  whom  the  testatrix 
made  a  bequest  payable  out  of  the  real  es- 
tate. The  primary  devise  is  "to  Mra  Virgin- 
ia Hastings  during  her  lifetime,  and  the  heirs 
of  her  body  at  her  decease."  If  the  testatrix 
had  ended  her  testament  here,  there  couid 
be  no  doubt  of  her  Intention,  or  as  to  the 
quantum  of  the  estate  which  Mr&  Hastings 
would  take  under  the  devise.  The  first  taker 
is  Mrs.  Hastings  and  the  remaindermen  are 
"the  beiis  of  her  body."  Tliese  are  tedmical 
words,  and  are  presmned  to  be  used  in  a 
technical  sense,  unless  the  context  indicates 
a  clear  intention  to  the  contrary.  Oraliam 
V.  Abbott  208  Pa.  68,  67  Atl.  178.  Under  thU 
language  it  Is  firmly  settled  in  this  state  that 
the  devisees  In  remainder  take  as  heirs  of 
the  devisee  of  the  particular  estate  and  not 
as  purchasers  under  the  testatrix,  and  hence 
as  the  stock  of  a  new  inheritance.  Mrs. 
Hastings  becomes  the  root  of  descent,  >«xkQ 
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from  her  the  title  passes  in  a  continuous  line 
ot  succession.  Therefore  "the  heirs  of  her 
body"  are  not  descriptive  of  the  persons 
who  take  the  remainder,  but  define  and  limit 
the  estate  devised  to  Mrs.  Hastings.  Such  is 
clearly  the  legal  signification  of  these  words, 
and,  standing  alone  and  uncontrolled  by  oth- 
er parts  of  the  will,  it  will  be  presimied  that 
by  their  use  the  testatrix  Intended  not  indi- 
viduals, but  quantity  of  estate  and  descent. 
Guthrie's  Appeal,  37  Pa.  9.  Under  all  our 
numerous  authorities,  without  a  single  ex- 
ception, the  life  estate  devised  to  Mrs.  Hast- 
ings was  enlarged  tato  an  estate  tall  which, 
by  operation  of  the  act  of  April  27,  1855  (P. 
It.  ^S8),  was  converted  into  a  fee  simple 
estate. 

We  now  torn  to  the  clause  of  the  will  im- 
mediately succeeding  the  one  containing  the 
primary  devise,  and  which  passes  the  es- 
tate over.  Its  language  is  as  follows :  "And 
In  case  of  her  or  her  children  dying  without 
living  Issne  the  said  real  estate  I  give  to  the 
Board  of  HcHne  Missions  of  the  United  Pres- 
byterian Church  of  North  America."  The 
purpose  of  this  clause,  apparent  on  the  face 
of  it,  was  to  meet  the  contingency  of  the 
beneficiaries  named  in  the  primary  devise 
dying  without  issue.  The  testatrix  believed 
she  bad  disposed  of  the  whole  estate  in  the 
first  clause,  which  was  true,  bat,  to  avoid 
an  Intestacy  caused  by  the  death  of  the  pri- 
mary devisees,  she  supplemented  It  with  the 
succeeding  clause.  That  is  the  manifest  pur- 
pose of  the  latter  clause  of  the  will.  She, 
however,  has  used  In  this. clause  "her  chil- 
dren" instead  of  the  words  "heirs  of  her 
body,"  and  this  is  the  grotmd  for  the  appd- 
lanf  s  contention  that  the  testatrix  Intended 
to  give  Mrs.  Hastings  "a  life  estate  only  and 
at  her  death  a  life  estate  to  her  children  if 
living,  and  the  fee  simple  to  the  living  issue 
of  her  children,  and  if  Virginia  Hastings  or 
her  children  should  die,  without  living  issue, 
then  to  the  Board  of  Home  Missions  of  the 
United  Presbyterian  Church  of  North  Amer- 
ica." But  we  are  convinced  that  it  was  not 
the  intention  of  the  testatrix  by  this  clause 
of  the  will  to  cut  down  or  disturb  the  es- 
tate given  to  Mrs.  Hastings  in  the  first 
clause  of  the  will.  There  is  no  unequivocal 
determination  shown  to  interfere  with  or 
diminish  the  quantnm  of  the  estate  given  to 
the  first  taker  in  the  primary  devise.  It  is 
true  that  prima  fade  "children"  is  a  word 
of  purchase,  and  not  of  limitation,  and,  un- 
controlled by  the  context,  must  be  so  con- 
strued. But  where  it  U  clear  that  It  is  used 
in  the  sense  of  "heirs"  or  "beirs  of  the  body," 
used  In  a  former  part  of  the  will.  It  must 
be  so  construed,  and  the  intent  of  the  tes- 
tator be  permitted  to  prevail.  In  this  case 
the  testatrix  evidently  nsed  the  word  "chil- 
dren" In  the  devise  over  in  the  same  sense 
as  "heirs  of  the  body"  In  the  primary  devise. 
It  Is  plain,  we  think,  that  the  testatrix  by 
this  clause  meant  to  devise  the  estate  over  in 


the  event  of  an  indefinite  failure  of  the  issue 
of  Mrs.  Hastings.  So  long  as  there  were 
any  "living  Issue"  the  estate  was  to  continue 
in  them,  and  not  until  their  extinction  was  it 
to  go  over.  To  carry  out  the  intention  of  the 
testatrix,  it  was  not  necessary  to  Insert  the 
words  "her  children"  in  the  second  clause 
of  the  will,  but  the  context  shows  the  mean- 
ing of  those  words,  and  hence  they  do  not 
change  or  defeai  the  estate  primarily  given 
the  first  taker.  The  thought  of  the  testatrix 
in  both  clauses  of  the  will,  expressed  in  the 
first  by  "the  heirs  of  her  body"  and  in  the 
other,  by  "her  children,"  was  of  the  llaeal 
descendants  of  Mrs.  Hastings.  In  either 
case,  as  said  in  Shapley  v.  Dlehl,  208  Pa. 
560,  53  Atl.  374:  "The  children  would  have" 
come  in  as  first  In  the  line  of  inheritance." 

The  rule  in  Shelley's  Case,  as  we  have  often 
said.  Is  not  one  of  construction,  but  of  law, 
and  It  operates  only  after  the  intention  of 
the  testator  has  been  ascertained  from  the 
language  of  the  will.  Here  the  testatrix 
devised  her  real  estate  to  the  devisee  for  life 
aad  to  the  heirs  of  her  body,  and,  if  she  or 
ber  heirs  died  without  issue,  tbea  over.  Sucb 
having  been  ascertained  to  be  the  intention 
of  the  testatrix,  the  law  then  declares,  as 
announced  In  Shelley's  Case,  that  Mrs.  Hast- 
ings takes  an  estate  in  fee  tall  under  the  pro- 
viBlons  of  the  will.  This  being  conv^ted  in- 
to a  fee  simple  by  the  act  of  1855,  it  follows 
that  she  with  her  hnsband  can  convey  a 
good  title  to  the  premises  which  they  sold  to 
the  defendant's  decedent,  and  hence  the  plain- 
tiffs are  entitled  to  recover  In  this  case. 

The  assignments  are  overruled,  and  the 
judgment  is  affirmed. 

(0.7  P».  M4) 
LAMB  ▼.  PHILADELPHIA  &  B.   RY.   00. 
(Supreme   Court  of   Pennsylvania.     April   2Z, 
1907.) 

1.  Master  and  Sebvant— Irjxtbt  to  Sebv- 
art— bvidenob. 

In,  an  action  by  an  employfi  to  recover  for 
injuries  sustained  by  the  giving  way  of  a  por- 
tion of  the  roof  of  a  roundhouse  wherein  he  was 
working,  it  is  error  to  refuse  to  permit  him  to 
show  that  for  two  years  prior  to  the  accident 
be  hod  never  seen  any  one  inspecting  or  repair- 
ing the  Foof,  and  that  during  the  month  before 
the  accident  he  saw  parts  of  the  roof  frequently 
fiall  to  the  floor  of  the  roundbonse. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  S§  919,  922.] 

2.  Evidence  —  SnoLAB  Facts  —  Adihssibu.. 

ITX. 

In  an  action  for  inlnrles  caused  by  a  fall 
of  a  portion  of  roof  of  roundhouse,  plaintiff 
could  show  the  bad  condition  of  other  portions 
of  Uie  roof  similarly  situated. 

SBd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
.  20,  Evidence,  $S  399-402;    vol.  34,  Master 
and  Servant,  i  919.] 

Am>eal  from  Court  of  Common  Pleas,  Phil- 
adelphia Goonty. 

Action  by  Frank  J.  Lamb,  by  his  mother 
and  next  friend,  Eleanor  A.  CSordon,  against 
the  Philadelphia  &  Beading  Railway  Corn- 
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pany.    From  an  order  refaaing  to  take  off  a 
nonsuit,  plaintiff  appeals.    Reversed. 

Argued  before  MITCHELL,  O.  J.,  and 
FELL,  BROWN,  MESTREZAT,  POTTBE, 
ELKIN,  and  STEWART,  JJ. 

Russell  Dnane,  for  appellant  Gavin  W. 
Hart,  for  appellee. 

ELKIN,  J.  The  appellant,  Lamb,  a  bo; 
18  years  of  age,  while  In  the  employ  of  the 
defendant  company,  was  ordered  by  its  fore* 
man  to  clean  the  skylights  which  made  the 
roof  of  a  certain  roundhouse  belonging  to  the 
appellee.  According  to  his  testimony  he  was 
standing  on  a  skylight,  cleaning  it  with  a 
mop,  when  one  of  the  sashes  suddenly  gave 
way,  and  be  fell  to  the  floor  below,  sustain- 
ing severe  Injuries  for  which  damages  are 
claimed  In  this  action.  The  negligence  com-' 
plained  of  Is  that  appellee  had  negligently 
and  carelessly  permitted  the  skylights  to  fall 
into  such  a  condition  of  nonrepair  and  to  be- 
come so  weakened  and  defective  as  to  make 
them  an  unsafe  place  on  which  to  work.  The 
roof  of  the  roundhouse  was  cone  shaped  and 
almost  entirely  covered  with  skylights,  each 
skylight  being  between  five  and  six  feet  long 
and  three  feet  wide,  and  supported  and  kept 
In  place  by  strips  of  metal  about  an  inch  and 
a°  half  wide  and  extending  the  length  of  a 
skylight  Testimony  was  introduced  in  the 
pourt  below  tending  to  show  that  the  smoke 
or  soot  emitted  by  the  locomotives  which 
passed  in  and  out  of  the  roundhouse  had 
caused  these  metal- strips  or  frames  to  rot 
or.  corrode,  and  as  a  result  thereof  the  roof 
was  in  a  condition  of  decay  and  nonrepair; 
that  pieces  of  glass  and  metal  strips  were 
constantly  falling  down  from  the  skylights, 
and  that  prior  to  the  date  of  the  accident 
there  had  been  no  Inspection  of  the  skylights 
or  repair  of  the  defective  conditions.  At  the 
trial  a  compulsory  nonsuit  was  entered  on 
the  ground  that  there  was  no  evidence  to 
show  what  caused  the  accident.  The  ruling 
(if  the  learned  trial  Judge  in  this  respect  and 
also  his  refusal  to  adnilt  the  testimony  on 
behalf  of  the  plaintiff  relating  to  the  failure 
of  the  defendant  to  make  proper  Inspection 
or  repair,  and  also  as  to  the  general  bad  con- 
dition of  the  roof,  have  been  assigned  for  ec- 
ror. 

The  third  and  fourth  specifications  of  error 
relate  to  the  refusal  of  the  trial  Judge  to  ad- 
mit the  testimony  of  the  plalntlflC  tending  to 
show  that  prior  to  the  accident  the  rOof  of 
the  roundhouse  had  not  been  inspected  or  re- 
paired by  the  defendant  company.  The  ap- 
pellant was  not  permitted  to  testify  that  dur- 
ing the  time  of  his  employment  at  the  round- 
house for  a  period  of  almost  two  years,  with 
many  opportunities  to  observe  the  skylights, 
he  had  never  seen  anyone  inspecting  or  re- 
pairing them.  This  testimony  should  have 
been  admitted,  and  it  was  error  to  exclude 
It    It  was  proper  to  show  these  facts,  which, 


taken  in  connection  with  other  evidence  in 
the  case,  should  be  considered  by  the  Jury  in 
determining  the  question  whether  proper  in- 
spection had  l)een  made  and  a  reasonably 
safe  place  provided. 

The  ninth  specification  of  error  relates  to 
the  action  of  the  trial  judge  In  striking  out 
all  the  testimony  of  the  witness  Dally  with 
regard  to  the  condition  of  the  roof:  The 
substance  of  Daily's  testimony  is  that  during 
the  month  preceding  the  accident  be  saw 
pieces  of  glass  from  the  skylight  and  of  met- 
al strips  which  supported  the  same  frequent- 
ly falling  to  the  floor  of  the  roundhouse.  He 
also  saw  pieces  of  these  metal  strips  protrud- 
ing downward  from  the  skylights.  The  testi- 
mony was  Introduced  for  the  purpose  of 
showing  the  bad  condition  of  the  roof.  It 
was  stricken  out  apparently  on  the  ground, 
as  stated  by  counsel  for  defendant  company 
In  making  the  motion,  that  It  was  Introduced 
upon  the  assurance  of  counself  for  plaintiff 
that  expert  testimony  would  be  Introduced 
to  show  that  the  condition  Mr.  Dally  found 
was  caused  by  something  which  the  expert 
would  testify  about  The  expert  Link,  pre- 
viously called  by  the  plaintiff,  did  testify  as 
to  the  cause  of  the  bad  condition  of  the  roof, 
and  what  produced  it  and  we  can  see  no 
sufficient  reason  why  the  testimony  of  Dally 
should  have  been  stricken  out  This  testi- 
mony, showing  the  defective  condition  of  the 
skylights  in  conjunction  with  that  of  the  ex- 
pert Link  showing  what  caused  the  condi- 
tion, was  clearly  admissible.  Even  though 
the  expert's  testimony  had  not  beoi  introduced 
to  show  what  caused  the  roof  to  fall  Into  a 
state  of  decay  and  nonrepair,  the  testimony 
of  Dally  as  to  the  general  bad  condition  of 
the  roof  was  admissible.  Nor  do  we  agree 
under  the  facts  of  this  case  that  it  was  nec- 
essary to  show  the  condition  of  the  exact 
spot  where  the  injury  occurred,  but  it  was 
proper  to  prove  the  bad  condition  of  other 
portions  of  the  roof  similarly  situated  and 
affected  as  that  In  the  Immediate  vicinity  of 
the  accident.  This  would  come  clearly  with- 
in the  mle  stated  In  21  Am.  &  Eng.  Ency. 
of  Law  (2d  Ed.)  518,  wherein  it  is  said: 
"Where  also,  from  evidence  of  the  condition 
or  quality  of  other  portions  of  the  structure 
or  premises  than  that  Immediately  causing 
the  injuries,  it  Is  reasonable  to  Infer  the  con- 
dition or  quality  of  the  portion  directly  In- 
volved, at  the  precise  i)oint  or  place  where 
the  injuries  occurred,  such  evidence  is  prop- 
er for  the  consideration  of  the  jury." 

Under  all  the  circumstances  of  this  case.  It 
was  for  the  Jury  to  say  whether  there  had 
been  sufficient  Inspection,  and  whether  the 
roof  was  a  reasonably  safe  place  on  which 
to  work. 

The  first,  third,  fourth,  and  ninth  assign- 
ments  of  error   are   sustained. 

Judgment  reversed  and  a  venire  facias  de 
novo  awarded. 
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MIIiES  et  aL  ▼.  PENNSYLVANIA  COAL  CO. 

(Supreme  Court  of  Pennsylvania.    April  1« 
1907.) 

1.  Mines  and  Minerals— Sufpobt  or  Sitb- 

FACE. 

The  owner  of  the  surface  may  by  contract 
relieve  the  owner  of  the  mineral  estate  from  any 
duty  to  support  the  surface,  and  from  liability 
for  any  Injury  done  to  it  by  the  mining  and 
removing  of  the  minerals. 

[Bd.  Note.— For  cases  in  point,  see  Gent  Dig. 
Tol.  Si,  Minea  and  Minerds,  ||  153,  24S.] 

2.  Sakk— Minine  Ixabe— StJvpoKt  or  Sxn* 

VAOK. 

An  owner  of  land  granted  a  leaae  to  remove 
all  the  coal,  giving  unlimited  surface  rights,  and 
stipulating  that  the  lessee  should  not  oe  liable 
for  any  failing  in  of  the  surface  because  of  the 
mining  of  the  coal.  Held,  that  the  leaaee  could 
remove  all  of  the  coal  without  any  liability  for 
injuries  to  the  surface,  and  a  provision  in  the 
lease,  giving  the  lessors  authority  to  enter  the 
worUius  to  satisfy  themselves  as  to  the  correct- 
ness of  the  lessee's  return,  and  giving  them  the 
right  to  designate  where  pillars  are  to  be  left, 
does  not  change  such  construction. 

Appeal  from  Court  of  Common  Pleaa, 
Lackawanna  County. 

Bill  by  William  Miles  and  others  against 
the  Pennsylvania  Coal  Company.  From  a 
decree  dismissing  the  bill,  plaintllts  appeaL 
Affirmed. 

See  63  Atl.  1032,  214  Pa.  644. 

Argued  before  MITCHELL,  0.  J.,  and 
FELL,  BKOWN,  MESTEBZAT,  POTTER, 
ELKIN,  and  STB^H'ART,  JJ. 

H.  M.  Hannah  and  8.  B.  Price,  for  appel- 
lants. Everett  Warren,  B.  N.  WlUard.  Henry 
A.  Knapp,  and  Charles  P.  O'Malley,  (or  ap- 
pellee. 

MESTKEZAT,  X  By  an  agreement  in 
writing,  dated  November  23,  1880,  the  plain- 
tiffs, or  those  under  whom  they  claim,  de- 
mised, leased,  and  to  mine  let  to  the  defend- 
ant company  "all  the  merchantable  coal 
lying  and  being  in  the  veins  In,  under  and 
upon"  a  certain  described  tract  of  land  in 
wliat  was  then  Lackawanna  township,  Lu- 
zerne county,  this  state.  The  defendant  com- 
pany, by  virtue  of  this  authority,  mined  and 
removed  two-thirds  of  the  coal,  leaving  the 
one-third  thereof  in  the  shape  of  pillars 
which  support  the  surface.  The  company 
was  proceeding  to  mine  and  remove  the 
pillars,  when  the  plaintiffs  filed  this  bill  in 
the  court  below,  averring  that  the  removal 
of  the  pillars  would  cause  irreparable  dam- 
age to  the  surface,  and  praying  an  injunc- 
tion to  restrain  such  action  by  the  defendant 
company.  The  defendant  filed  an  answer, 
averring  that  it  bad  the  right  to  mine  and 
remove  all  the  coal  under  the  premises,  in- 
cluding the  pillars,  and  that,  any  damage 
which  might  be  caused  to  the  surface  of  the 
land  is  released  by  the  contract  between  the 
parties.  A  motion  was  made  for  a  prelimi- 
nary injunction,  which  was  refused.  An 
appeal  was  taken  by  the  plalntlfTs  to  this 
court,  which  was  beard  last  year,  and  the 


decree  of  the  court  refusing  the  preliminary 
injunction  was  sustained.  Miles  t.  Penn- 
sylvania Coal  Company,  214  Pa.  644,  63  Atl. 
1032.  On  the  return  of  the  record  to  the 
court  below,  the  case  was  proceeded  in 
until  a  final  decree,  refusing  an  injunction, 
was  entered  from  wbliih  we  have  this  ap- 
peaL 

^e  single  question  raised  by  the  appeal  is 
whether  the  defendant  company  has  the 
right  to  mine  and  remove  all  the  coal  under 
the  plaintiffs*  premises  without  leaving  suffi- 
cient pillars  to  support  the  surface.  The 
answer  to  the  question  requires  the  interpre- 
tation of  the  lease,  and  depends  entirely  upon 
the  proper  construction  of  ttiat  Instrument 
An  able  and  elaborate  opinion  was  filed  by 
the  trial  judge  in  the  court  below  on  refusing 
the  motion  for  a  preliminary  injunction, 
and  win  be  found  In  the  report  of  the  case 
when  It  was  here  on  the  previous  occasion. 
The  law  applicable  to  the  interpretation  of 
such  contracts  Is  there  correctly  stated,  as 
appears  by  the  citation  of  our  own  cases  and 
of  other  recognized  authorities,  and  it  Is 
dearly  pointed  out  that,  applying  the  well- 
settled  principles  announced  In  those  cases, 
the  lease  conferred  upon  the  defendant  com- 
pany the  right  to  mine  and  remove  all  the 
coal  without  leaving  any  pillars  to  support 
the  surface,  and  without  liability  for  any 
damage  done  to  the  surface. 

It  Is  settied  law  In  this  state  that.  In  the 
absence  of  a  contract  providing  the  contrary, 
the  owner  of  the  mineral  estate  in  a  tract  of 
land  owes  a  duty,  ex  jure  naturae,  to  the 
owner  of  the  superincumbent  estate  of  ab- 
solute support  to  the  surface.  The  owner  of 
the  coal,  lilce  the  owner  of  the  surface,  has 
an  estate  in  land;  but  the  former  holds  his 
subject  to  the  right  of  the  latter  to  demand 
that  be  do  no  injury  to  the  surface  by  remov- 
ing the  coal.  As  we  have  said  In  a  former 
case,  the  owner  of  the  mineral  must  support 
the  surface,  if  it  requires  every  pound  of  coal 
to  be  left  in  place  for  that  purpose.  There 
can  be  no  doubt^that  such  are  the  reciprocal 
rights  of  the  owners  of  the  surface  and  of 
the  mineral  estate  in  this  commonwealth. 
The  several  cases  of  this  court  on  the  sub- 
ject conclusively  determine  the  question. 
While,  however,  the  owner  of  the  surface  is 
entitled  as  of  natural  right  to  Its  support 
by  the  owner  of  the  subjacent  mineral  estate, 
it  Is  equally  well  settled  that  the  common 
owner  of  both  estates,  or  the  owner  of  the 
fee  simple  title  to  the  tract  of  land,  may  by 
contract  relieve  the  owner  of  the  mineral 
estate  from  any  duty  to  support  the  surface 
and  from  liability  for  any  Injury  or  damage 
done  to  it  by  mining  and  removing  all  the 
mineral.  Being  the  common  owner  of  the 
whole  title,  and  therefore  having  the  jus  dls- 
ponendl,  he  may  make  any  legal  disposition 
of  the  property  be  may  desire.  He  may  sell 
the  coal  and  retain  the  surface,  or  he  may 
sell  the  surface  and  retain  the  coaL    In  sell- 
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Ing  or  leaalnc  tbe  coal  be  may  grant  such 
rights  to  tbe  vendee  or  lesaee  as  either  may 
desire  or  deem  proper  or  necessary  to  remove 
the  entire  body  of  coal,  as  well  as  such  rights 
In.  throagb,  or  over  the  surface  as  may  be 
necessary  for  tbe  same  purpose.  In  other 
words,  having  the  absolute  dominion  over 
tbe  property,  be  may  grant  such  rights  there- 
in and  thereto  as  may  be  agreed  upon  and 
are  stipulated  tor  in  tbe  contract  This 
naturally  and  logically  follows  from  bis 
ownership  of  tbe  fee-simple  title  to  tbe  prop- 
erty. 

Id  Barringer  and  Adams  on  Mines  and 
Mining  (076)  it  is  said:  "Tbongb  tbe  right  of 
surface  support  is  absolute,  yet  tbe  sul>- 
Jaceat  owner  may  be  relieved  of  the  corres- 
ponding  obligation  by  a  release  from  the  sur- 
iaoe  owner  or  by  tbe  terms  of  the  Instru- 
ment creating  his  estate."  In  Williams  v. 
Hay,  120  Fa.  485,  4B6>  14  AtL  879,  382,  6  Am. 
St.  Rep.  718,  Mr.  Justice  Paxson,  speak- 
ing for  tbe  conrt,  says:  "It  Is  settled  law  in 
this  state  that  where  one  person  owns  tbe 
surface  and  another  person  owns  tbe  coal 
or  other  minerals  lying  underneath,  tbe  un- 
der or  mineral  estate  owes  a  servitude  of 
sufficient  support  to  tbe  upper  or  superin- 
cumbent estate.  This  lu-lnclple  has  no  ap- 
plication where  the  same  person  Is  the  own- 
er of  both  estates,  nor  does  it  apply  where 
by  tbe  contract  between  the  parties  they 
have  covenanted  for  a  different  rule.  Like 
any  other  right,  tbe  owner  of  the  surface 
may  part  with  the  right  to  support,  by  his 
deed  or  covenant"  Scranton  v.  Phillips,  91 
Pa.  15,  was  an  action  to  recover  damages 
for  injuries  done  to  a  lot  and  the  building 
thereon  by  reason  of  the  settling  of  the  sur- 
face, caused  by  mining  and  removing  tbe 
coaL  It  was  held  that  the  implied  right  of 
surface  support  might  be  excepted  from  tbe 
grant. by  apt  words  in  the  contract  and,  In 
delivering  tbe  opinion,  Mr.  Justice  Mercur, 
In  construing  the  contract  between  the  par- 
ties, said  (page  22):  "Thus,  in  clear,  ex- 
press, and  distinct  language.  It  was  agreed 
the  owner  of  the  mine,  his  heirs  and  assigns, 
should  be  exempt  from  tbe  very  liability  now 
attempted  to  be  fastened  on  him  and  his 
assigns.  We  see  no  reason  why  a  person 
ahall  not  be  bound  by  his  agreement  to  ex- 
empt another  from  liability  for  damages  in 
working  a  coal  mine,  as  well  as  from  liability 
for  damages  resulting  in  tbe  performance  of 
any  other  kind  of  labor.  No  rule  or  policy  of 
law  forbids  it"  In  Smith  v.  Darby  et  aL, 
L.  R.  7  Q.  B.  716,  Mr.  Justice  Mellor  says 
(page  726):  "The  man  who  grants  the  miner- 
als and  reserves  the  surface  is  entitled  to 
make  any  bargain  that  be  likes.  Both  par- 
ties are  Jost  as  much  at  liberty  to  make  a 
bargain  with  reference  to  coals  and  minerals, 
as  to  make  a  bargain  with  reference  to  any- 
thing else." 

Tbe  avestion,  therefore,  in  this  case,  is 
whether  the  contract  of  the  parties  permits 


tbe  removal  of  all  tbe  coal,  Including  tbe 
pillars,  by  tbe  defendant  company,  without 
liability  for  injury  done  thereby  to  tbe  sur- 
face. If  the  plaintiffs  by  their  contract  have 
granted  such  right  to  tbe  defendant  company, 
tbey  are  not  now  in  a  position,  against  the 
wishes  of  the  defendant,  to  recall  it,  notwith- 
standing it  may  be,  as  their  counsel  urgently 
insists,  injurious  to  their  interests.  Both  par- 
ties must  stand  by  tbe  contract  which,  on 
proper  application,  tbe  court  is  required  to 
enforce.  A  careful  examination  of  tbe  con- 
tract convinces  us  that  tbe  only  purpose 
which  both  parties  bad  in  view  when  it 
was  executed  was  the  mining  and  removal  of 
all  .tbe  coal,  and  that  such  mining  operations 
by  tbe  lessee  should  be  without  regard  to  tbe 
effect  they  might  have  upon  tbe  surface. 
Tbe  different  provisions  of  tbe  contract  all 
point  to  this  as  the  main  and  important  pur- 
pose of  the  parties  in  entering  into  tbe  lease. 
Tbe  demise  Is  of  "all  the  merchantable  coal 
•  ♦  •  In  tbe  veins  in,  under  and  upon"  the 
land,  "together  with  tbe  right  to  mine  and 
remove  said  coal  In  said  veins  until  all  the 
merchantable  coal  has  been  mined  and  re- 
moved from  said  veins  on  said  hereby  leased 
premises."  Then  follow  unlimited  surface 
rights.  The  lessee  is  granted  the  right  to  use 
the  lands  "for  tbe  digging  and  making  of  all 
air-shafts  to  and  through  the  surface  of  said 
lands,  with  the  right  to  dig  the  same  as  in 
tbe  opinion  of  the  said  lessee  may  be  neces- 
sary for  tbe  proper  working  and  ventilation 
of  tbe  woridngs  in  tbe  said  veins  of  coaL" 
It  is  further  covenanted  that  the  lessee  com- 
pany may  use  any  shafts,  slopes,  or  other 
openings  already  opened  on  the  demised 
premises;  and  the  company  is  granted  with- 
out any  restrictions  whatever  "the  right  to 
deposit  culm,  dirt  and  refuse  on  tbe  said 
lands  hereby  demised."  Tbe  surface  was 
further  put  under  the  servitude  of  tbe  lessee 
for  road  purposes  by  the  following  covenant: 
"The  said  lessee  shall  have  tbe  right  of  way 
over  tbe  surface  of  tbe  said  hereby  demised 
tract  of  land  for  the  construction  and  making 
of  any  and  all  railroads  and  the  roads  that 
may  be  necessary  for  the  removal  and  trans- 
portation of  coal  during  the  continuance  of 
this  lease,  and  after  the  coal  on  said  hereby 
demised  tract  of  land  lias  been  exhausted." 
It  is  apparent  we  think,  from  these  brief 
excerpts  from  the  lease,  that  tbe  Intention  of 
the  lessors  in  entering  Into  the  contract  was 
for  the  purpose  of  having  tbe  entire  body 
of  their  coal  mined  and  removed,  so  that  they 
could  realize  upon  It ;  and  that  this  was  to  be 
done  without  regard  to  the  effect  of  the  min- 
ing operations  upon  the  surface.  Tbe  con- 
tract grants  in  terms  all  the  coal,  with  the 
right  to  mine  and  remove  It  The  surface 
rights,  it  will  be  observed,  are  unlimited,  and 
substantially  confer  authority  upon  the  lessee 
to  use  the  surface  to  the  exclusion  of  its 
owners.  Tbe  rights  of  the  lessee  company 
to  tbe  surface  could  scarcely  be  greater,  if 
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the  lessors  had  granted  It  the  fee  during 
the  continuance  of  the  mining  operations. 
These  stipulations  show  the  Intention  of  the 
parties  In  entering  Into  the  contract,  and 
that  the  manifest  purpose  on  the  part  of 
the  lessors  was  to  realize  npon  the  entire 
mineral  estatel 

In  addition  to  the  intention  of  the  lessors, 
thus  clearly  disclosed,  that  the  lessee  should 
mine  aod  remove  all  the  coal  without  regard 
to  the  Injury  done  the  surface.  It  Is  specifical- 
ly covenanted  In  the  agreement  as  follows: 
"It  is  hereby  further  agreed  that  the  said 
lessee  shall  not  be  liable  for  any  falling  In 
of  any  part  or  parts  or  all  of  the  surface  of 
the  said  hereby  demised  premises  in  con- 
sequence of  the  mining  and  removing  of  all 
of  the  said  coal,  and  the  said  lessors  shall 
indemnify  the  said  lessee  against  any  liabili- 
ty for  any  falling  in  of  any  surface  of  any 
lots  on  said  demised  premises  the  surface  of 
which  may  have  been  sold  by  said  lessors." 
Here  is  an  express  covenant  by  the  lessors, 
not  only  relieving  the  lessee  from  injury  to 
the  surface  in  consequence  of  the  mining 
operations  in  removing  all  the  coal,  but  also 
indemnifying  the  lessee  against  liability  tor 
injury  that  may  be  done  to  the  surface  of 
any  lots  which  may  be  owned  by  other  per- 
sons than  the  lessors.  Read  In  connection 
with  the  stipulations  In  the  lease  granting 
the  right  to  remove  all  the  coal,  this  covenant 
against  liability  for  injury  to  any  part  of  the 
surface  arising  from  the  act  of  mining  and 
removing  all  of  the  coal  Is  conclusive  against 
the  contention  of  the  lessors  that  the  lessee 
is  required  under  the  lease  to  leave  pillars 
or  any  part  of  the  coal  for  the  support  of 
the  surface.  As  said  by  Mr.  Justice  Mercur, 
in  Scranton  v.  Phillips,  94  Pa.  15:  "In  each 
case  the  question  Is:  Did  the  parties  agree 
there  should  be  no  obligation  in  regard  to 
support?"  In  the  case  in  hand,  the  agree- 
ment is  explicit,  and  clearly  confers  upon  the 
lessee  the  right  to  remove  all  the  coal  with- 
out regard  to  the  damage  which  may  re- 
sult to  the  surface.  Of  course,  in  exercising 
the  right  to  remove  all  the  coal,  the  lessee 
most  use  proper  methods  in  Its  mining  opera- 
tions, and  mu9t  not  by  careless  and  negligent 
mining  Injure  the  surface.  Youghlogheny 
River  C!oaI  Co.  v.  Allegheny  National  Bank, 
211  Pa.  319,  60  Atl.  924,  69  L.  R.  A.  637. 
But  aside  from  this  limitation  the  lessee 
company  may,  under  its  contract,  remove  all 
the  pillars  which  it  has  heretofore  left  to 
support  the  surface,  and.  If  it  results  in  in- 
Jury  to  the  superincumbent  estate,  the  own- 
er has  no  redress  against  the  company. 

It  is  contended,  however,  by  the  plaintiffs, 
that  the  following  clause  of  the  lease  pre- 
vents the  removal  of  tbe  pillars,  and  shows 
that  the  parties  Intended  they  should  remain 
in  place  to  support  the  surface:  "It  Is  here- 
by further  agreed  that  tbe  said  lessors  shall 
have  the  privilege  at  any  time,  by  their  agent 
or  engineer,  to  enter  upon  the  workings  of 


tbe  said  lessee  in  and  npon  the  said  hereby 
demised  lands,  and  to  satisfy  tbonselves 
as  to  the  correctness  of  the  returns  of  the 
quantity  of  the  coal  mmed,  and  if  said  les- 
sors may  wish  at  any  time  to  have  more 
pillars  left  In  the  mines  than  it  appears  to  be 
the  intention  of  the  said  lessee  to  leave,  or 
than  said  lessee  may  have  left  in  similar 
workings  In  said  hereby  demised  premises, 
tbe  said  lessors  may  by  written  notice  to 
said  lessee  designate  where  and  in  what  man- 
ner such  pillars  are  to  be  left."  Notwith- 
standing the  very  earnest  argument  of  the 
plaintiffs'  counsel  in  support  of  their  interpre- 
tation of  this  clause  of  the  contract,  we  are 
clear  that  it  is  not  tenable.  This  clause 
must  be  construed  with  tbe  other  parts  of  the 
agreement  with  a  view  of  giving  effect  to  the 
whole  instrument  It  was  not  the  intention 
that  It  should  abrogate  those  parts  of  the 
agreement  which  give  the  lessee  the  right  to 
remove  all  the  merchantable  coal  with  a  re- 
lease from  liability  for  Injury  done  tbe 
surface.  That  will  not  be  presumed,  in  ttie 
absence  of  language  clearly  importing  sucb 
purpose.  The  first  part  of  the  clause  gives 
the  lessors  the  right  to  enter  the  mine  to 
verify  the  correctness  of  the  quantity  of  coal 
returned  as  mined  by  tbe  lessee,  and  the  lat- 
ter part  was  to  enable  tbe  lessors  to  ascertain 
if  the  mining  operations  were  being  conduct- 
ed so  that  "all  the  merchantable  coal  could 
be  removed."  Both  clauses  were  Inserted  In 
the  contract  to  enable  the  lessors  to  protect 
their  interests,  and  for  that  purpose  the 
latter  bad  the  stipulation  Inserted  that  they 
might  "designate  where  and  In  what  manner 
such  pillars  are  to  be  left."  The  lessee  com- 
pany was  impliedly  required  to  conduct  the 
mining  operations  skillfully  and  carefully, 
but  the  lessors  Intended  by  the  stipulation  in 
question  to  make  themselves  the  Judges  of 
the  fact,  with  authority  to  direct  the  place 
and  number  of  the  pillars  necessary  to  ac- 
complish the  purpose.  Had  the  pillars  been 
removed,  or  an  insufiSclent  number  of  pillars 
been  left  in  the  progress  of  the  mining,  it  Is 
apparent  that  It  would  have  greatly  dimin- 
ished the  quantity  of  coal  which  could  have 
been  removed  from  the  mine,  and  consequent- 
ly tbe  amount  of  royalty  which  the  lessors 
would  have  received.  It  was  therefore  neces- 
sary that  the  lessors  secute  their  interests  by 
a  provision  in  the  contract  that  they  might, 
at  any  time  during  the  progress  of  tbe  min- 
ing, require  the  lessee  to  protect  the  mine  by 
additional  pillars  of  such  extent  and  in  such 
locality  as  the  lessors  might  designate.  This 
was  the  manifest  purpose  of  the  clause  In 
question.  After  all  the  coal,  except  the  pil- 
lars, had  been  mined,  and  the  pillars  were 
no  longer  needed  to  protect  the  mine  and  the 
mining  operations,  the  lessee  was  authorized 
by  the  contract  to  remove  them  and  ac- 
count to  the  lessors  for  the  royalty. 

The  assignments  of  error  are  overruled, 
and  the  decree  is  affirmed. 
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In  re  CARTER'S  ESTATE. 

(Supreme  Ckrart  of  Penngylvania.    April  22, 
1007.) 

Wnxs—CONBTBUGHON— Death  or  Lm  Ten- 

ART. 

Testator  created  a  trust  for  his  children 
for  life,  and  directed  that  after  the  death  of 
any  such  child  the  principal  of  its  share  should 
be  {laid  to  any  widow,  husband,  or  children 
sarviTing  such  child,  in  the  manner  provided 
by  the  intestate  laws,  and,  in  default  of  such 
widow,  husband,  or  children,  then  to  the  broth- 
ers and  sisters  of  such  deceased  child,  share 
and  share  alike.  A  son  died,  leaving  a  widow, 
but  no  children.  Held,  that  bis  personalty 
should  be  distributed  one  half  to  the  widow 
of  the  deceased  son,  and  the  other  half  to  tes- 
tator's sarrWing  children. 

Appeal  from  Orpbana'  Conrt,  Philadelphia 
County. 

In  the  matter  of  the  estate  of  WllUam  T. 
Carter,  deceased.  From  a  decree  sustaining 
exceptions  to  adjudication,  Katharine  B. 
Carter  api)eal8.    Affirmed. 

Argued  before  MITCHELL,  C.  J.,  and 
BROWN,  MESTREZAT,  POTTER,  ELKIN, 
and  STEWART,  JJ. 

H.  Gordon  McConch,  for  appellant  John 
O.  Johnson,  for  appellees. 

BROWN,  J.  Katharine  E.  Carter,  a  daugh- 
ter-in-law of  William  T.  Carter,  deceased, 
claims  the  entire  share  of  his  estate  which 
he  left  In  trust  for  a  deceased  son,  her  hus- 
band, Charles  J.  J.  Carter,  who  died  without 
leaving  children.  The  following  Is  the  clause 
In  the  codicil  to  the  will  of  the  testator  un- 
der which  this  claim  la  made:  "The  rest, 
residue  and  remainder  of  my  estate,  real 
and  personal,  I  order  and  direct  the  said 
trustees  to  hold  in  trust  for  my  clilldren 
share  and  share  alike,  until  their  arrival  re- 
spectively at  the  age  of  twenty-three  years, 
with  full  power  to  the  said  trustees  to  apply 
so  much  of  the  Income  of  the  sliare  of  any 
such  child  wtilch  may  in  their  Judgment 
seem  proper  for  their  liberal  maintenance 
and  education;  and  upon  the  arrival  of  any 
of  said  children  at  said  age^  to  pay  the  one- 
fourth  part  of  the  principal  of  the  share 
coming  to  said  child  to  him  or  her,  absolute- 
ly, and  to  retain  In  trust  for  each  of  my 
said  children  the  other  three-fourths  part 
thereof,  to  pay  him  or  her  the  income  thereof 
during  his  or  her  natural  life,  and  at  and 
immediately  after  the  death  of  any  such  child 
'to  pay  the  principal  of  said  share  to  any 
widow,  husband  or  children  surviving  any 
such  child,  in  such  proporttons  as  are  pro- 
vided by  the  Intestate  laws  of  this  common- 
wealth, and  in  default  of  such  widow,  hus- 
band or  children,  then  to  the  brothers  and 
sisters  of  such  deceased  child,  share  and 
share  alilce." 

What  the  testator  meant  Is  free  from  all 
doubt  He  gave  to  the  son,  Charles  J.  J. 
Carter,  no  power  of  appointment  over  the 
portion  of  his  estate  which  he  left  in  trust 


for  him,  and  the  son  could  not  have  disposed 
of  it  by  wllL  The  father  was  unwilling  that 
the  son  should  do  so,  for  he  himself  directed 
what  di^Msition  should  be  made  of  It  at 
the  son's  death.  That  disposition  Is  that  it 
shall  be  divided  among  those  persons  who 
would  be  entitled  to  receive  it  if  the  share 
had  been  the  son's  absolutely  and  be  had  died 
intestate.  When  the  testator  provided  that 
the  principal  of  the  share  held  in  trust  for 
the  deceased  son  should  go  to  the  widow  or 
children  surviving  him  in  such  proportions 
as  are  provided  by  the  Intestate  laws  of 
this  commonwealth,  he  meant  that  she  should 
receive  such  portion  of  his  estate  as  the  in- 
testate laws  would  give  her  In  It  If  It  were 
her  husband's.  The  meaning  of  the  testator's 
language  could  not  be  clearer.  He  did  not 
provide  that  she  should  have  the  husband's 
full  share  If  he  died  without  leaving  chil- 
dren surviving,  but  that  she  should  have 
Only  such  portion  of  It  as  the  intestate  laws 
would  give  to  her  as  a  wldovr.  They  do  not 
give  her  what  she  claims.  With  no  children 
surviving  a  husband,  the  widow  takes  one- 
half  of  the  persMialty  absolutely  and  a  life 
estate  In  one-half  of  the  realty;  with  clill- 
dren surviving,  her  Interest  is  one-tblrd.  If 
children  of  Charles  J.  J.  Carter  had  alone 
survived,  they  would  take  the  entire  share 
of  their  father  in  their  grandfather's  estate, 
because  under  his  will  the  intestate  laws 
would  give  It  to  them.  They  do  not  give  It 
to  the  widow,  and  she  cannot  therefore  get 
it  under  the  vrtll  of  her  father-in-law,  which 
provides  that  she  Is  to  get  only  a  widow's 
share.  We  are  asked  by  counsel  for  the  ap- 
pellant to  say  the  testator  meant  that  only  In 
default  of  widow  and  children  can  the  broth- 
ers and  sisters  of  a  deceased  child  take.  The 
testator  did  not  so  write  his  will,  but  un- 
mistakably expressed  his  intention  that  in 
default  of  children  the  widow  should  take 
one-half  of  the  son's  share ;  that  with  widow 
and  children  surviving  she  should  take  a 
third,  and  they  the  remainder;  and,  with 
children  alone  surviving,  they  should  take 
all.  These  are  the  proportions  provided  by 
the  Intestate  laws.  To  read  "or"  "and" 
would  not  only  be  to  read  the  codicil  as  the 
testator  did  not  write  it  but  as  he  dearly 
did  not  Intend  to  write  it  On  the  opinion 
of  the  learned  judge  below  expressing  this 
view,  the  decree  may  well  be  affirmed. 

Whether  the  will  of  the  testator  worked 
a  conversion  of  his  real  estate  is  not,  as  was 
properly  held  by  the  coiurt  below,  a  material 
question  In  this  distribution,  and  need  not 
be  decided.  Under  the  power  given  to  sell, 
there  has  been  an  actual  conversion,  and  one- 
half  of  the  deceased  son's  share  has  been 
awarded  to  the  appellant  absolutely  as  per- 
sonalty. She  cannot  therefore  very  well 
raise  the  question  of  conversion,  and  it  Is 
not  raised  by  either  of  the  assignments. 

Both  are  overruled,  and  the  decree  is  af- 
firmed, with  costs  to  the  appellees. 
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REAL  ESTATE  TITLE  INS.  &  TRUST  CO. 

T.  McNICHOL. 

(Supreme  Court  of  Pennsylvania.    April  22, 

1907.) 

Abbitbatior  and  Awabd— Uncebtain  Awabd. 

.  An  ajTreement  for  arbitration  provided  that 
tlie  amount  found  should  be  considered  a  debt 
presently  payable,  for  which  judgment  might  l>e 
entered.  Held,  that  an  award  providing  that 
to  an  amount  fixed  other  itema  might  be  added 
without  fixing  their  amount  was  void  for  un* 
certainty. 

[E<d.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol  4,  Arbitration  and  Award,  {{  298-309.] 

Appeal  from  Conrt  of  Common  Pleas,  Phil* 
adelpbia  County. 

Action  by  the  Real  Estate  Title  Insurance 
A  Trust  Company  against  Patrick  McNlchoL 
From  an  order  discharging  rule  to  strike  off 
Judgment,  defendant  appeals.    Reversed. 

ArguM  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  MESTREZAT,  POTTER, 
ELKIN,  and  STEWART,  JJ. 

Wm.  Morgan  Montgomery  and  John  C.  Bell, 
for  appellant.  J.  H.  Brinton  and  Geo.  Mo 
Curdy,  for  appellee& 

BROWN,  J.  The  partnership  o/  D.  &  P. 
McMlcbol  was  dissolved  by  the  death  of  Dan- 
iel McNlchoI  on  or  about  April  9,  1900.  Tbe 
partnership  accounts  not  having  been  set- 
tled, and  there  having  been  various  matters 
in  dispute  between  the  executors  of  the  de- 
ceased partner  and  tbe  appellant,  they  agreed 
on  December  6, 1901,  In  writing,  to  submit  tbe 
settlement  of  tbe  partnership  accounts  and 
the  various  matters  in  dli^ute  between  tbe 
parties  In  relation  thereto  to  an  arbitrator 
under  a  stipulation  that  this  decision  should 
be  final  and  conclusive,  and  that  the  amount 
found  by  him  to  be  due  from  either  party  to 
the  otber  should  be  considered  a  debt  present- 
ly payable,  for  which  judgment  might  be  en- 
tered by  the  party  In  whose  favor  the  award 
should  be  made.  On  August  16,  1902,  the  ar- 
bitrator or  referee  made  his  report  awarding 
to  tbe  estate  of  Daniel  McNlchol  the  sum  of 
$3,679.81,  but  to  this  definite  award  he  added 
the  following:  "To  this  sum  are  to  be  added 
one-half  of  any  amounts  received  by  the  sur- 
viving and  liquidating  partner,  Patrick  Mc- 
Nlchol, since  February  11,  1901,  for  account 
of  the  old  firm,  together  with  one-half  of 
any  book  accounts  and  municipal  claims  own- 
ed by  the  firm."  This  at  onoe  destroyed  the 
certainty  of  the  award. 

It  was  the  intention  of  the  parties  to  tbe 
submission  that  the  referee  should  pass  upon 
the  unsettled  partnership  accounts  and  the 
various  matters  In  dispute,  and  finally  settle, 
by  a  definite  and  certain  award,  the  liability 
of  the  surviving  partner,  or  tbe  representa- 
tives of  the  deceased,  and  for  tbe  amount 
of  the  award  Judgment  was  to  be  entered 
against  the  party  against  whom  It  might  be 
made.    It  Is  a  cardinal  requisite  of  every 


award  that  it  be  certain.  Henness  ▼.  Meyer, 
4  Whart  858.  The  stipulation  in  this  case 
was  that  the  amount  found  by  tbe  referee 
should  be  considered  a  debt  presently  pay- 
able, for  which  Judgment  might  be  entered 
against  the  party  found  to  owe  it.  But  for 
what  amount  could  Judgment  be  entered  <m 
this  award?  No  definite  amount  was  found 
to  be  due  by  Patrick  McNlchol.  Tbe  arbitra- 
tor directs  that  to  the  sum  he  finds  due  otber 
items  be  added,  without  fixing  their  amount 
He  clearly  regarded  these  items  as  being 
among  those  he  was  to  settle,  or  he  would  not 
have  directed  them  to  be  added  to  tbe  sum 
awarded,  and.  If  they  were  within  the  terms 
of  the  submission,  it  was  his  duty  to  definitely 
find  their  amount  and  embody  it  in  his 
award.  He  could  have  found  what  amounts 
had  beei  received  by  the  surviving  partner 
since  February  11,  1901,  on  account  of  tbe 
old  firm,  and  could  readily  have  ascertained 
tbe  amount  of  the  book  accounts  and  munic- 
ipal claims  owned  by  them.  Instead  of  so 
finding,  though  he  mtUces  these  items  tbe  sub- 
ject of  liability  by  the  appellant,  be  leaves 
what  they  amount  to  for  future  ascertain- 
ment by  someone  else.  This  may  cause  liti- 
gation between  tbe  parties,  though  the  Tery 
purpose  of  the  agreement  was  to  settle  all 
tbe  partnership  matters  without  any  litiga- 
tion. Tbe  award,  if  allowed  to  stand,  instead 
of  preventing  it,  may  lead  to  It,  for,  under 
the  direction  of  the  referee  unascertained 
items,  which  may  be  disputed,  are  to  be  add- 
ed to  the  award. 

Tbe  very  essence  of  awards  is  certainty. 
They  are  to  put  an  end  to  controversy  be- 
tween the  parties  and  are  to  be  certain  and 
fiuol.  Spalding  r.  Irish,  4  Serg.  &  R.  322. 
In  Zerger  v.  Sailer,  6  Bin.  24,  there  was  an 
award  for  £60  "to  be  paid  by  tbe  plaintiff  de- 
ducting an. unsettled  account  of  tbe  plain- 
tiff's against  the  defendant."  Tbe  award  was 
held  to  be  void,  and  It  was  said  by  Tilgbman, 
C  J.:  "It  Is  neither  certain,  final,  nor  con- 
clusive. How  much  was  to  be  paid  by  the 
plaintiff  to  tbe  defendant?  No  man  can  say. 
Before  that  question  is  answered,  yon  must 
settle  the  plaintiff's  account  and  the  settle- 
ment of  that  action  may  Involve  the  parties 
in  another  suit"  So  here,  to  determine  what 
moneys  were  received  by  the  liquidating  part- 
ner since  February  11,  1901,  and  what  bocric 
accounts  and  municipal  claims  are  owned  by 
the  firm  and  held  by  the  surviving  partner, 
may  Involve  him  and  the  representatives  of 
a  deceased  partner  In  another  suit  Tbe 
Judgment  entered  on  this  award  should  have 
been  stricken  off.  No  reason  was  glvot  by 
tbe  court  for  allowing  it  to  stand. 

Tbe  first  and  second  asslgnmoits  of  error 
are  sustained.  The  order  of  the  court  below 
discharging  the  rule  to  strike  off  the  Judg- 
ment Is  reversed,  and  the  record  is  remitted, 
with  direction  that  th«  said  Judgment  bo 
stricken  off. 


Digitized  by 


Google 


Conn.) 


BLOCH  T.  DB  LUOIA. 


769 


<80  Conn.  7U) 

BLOCH  T.   DE   LUCIA. 

(Supreme  Court  of  Errors  of  Connecticut. 
Jnne  5,  1907.) 

1.  PBIUCIPAI      AMD      AOEHT  — AOEWOIr  — BTI- 
DKNCR. 

The  qoestioD  whether  an  agency  has  been 
created  by  the  conduct  of  the  parties  Is  a  mat- 
ter of  fact,  to  be  determined  by  the  jury. 

FEW.  Nofe.— For  cases  in  point,  see  Cent  Dig. 
vol.  40,  Principal  and  Agent,  {  722.] 

2.  APPKAI,— BlSYIBW— QUKStlOIIB   OF  FACT. 

An  BssigmneDt  of  error  that  the  court 
erred  in  decidine  from  the  facts  found  that  an 
alleged  agent  bad  authority  from  defendant 
to  enter  into  any  conti^ct  with  plaintiff  does 
not  present  any  Question  of  law  on  appeal, 
where  it  ap^ars  that  from  the  facts  lonnd 
the  court  might  properly  draw  the  conclusion 
that  defendant  authorized  such  agent  to  act 
for  him :  such  eonclasion  being  one  of  fact,  for 
the  trial  court. 

[Ed.  I^ote.— For  cases  in  point,  see  Cent  Dig. 
Tol.  3.  Appeal  and  Error,  {  3318.] 

Appeal  from  District  Court  of  Waterbnry; 
Frederick  M.  Peasley,  Judge. 

Action  by  B.  K.  Bkrata  against  Frank  De 
Locla  to  'recover  tbe  price  of  goods  gold. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Affliined. 

Francis  P.  Onilfolle,  for  appellant  Mi- 
chael J.  Byrne,  tor  appellee. 

RAMERSLET,  J.  There  la  no  material 
question  of  law  presented  by  tbe  record  in 
this  case.  The  complaint  alleges  that  on 
May  16, 1905,  tbe  plaintiff  sold  to  the  defend- 
ant, at  an  agreed  price  of  .$132.55,  five  bar- 
rels of  whisky  m  bond,  and  delivered  to  the 
defendant  a  ITnited  States  bonded  warehouse 
certificate,  which  entitled  the  defendant,  up- 
on presentation  thereof,  to  have  said  whisky 
delivered  to  the  defendant  In  accordance 
with  Its  terms;  that  said  whisky  remains 
In  said  warehouse,  and  the  defendant  still 
holds  said  certificates;  that  the  defendant  has 
not  paid  any  portion  of  said  purchase  price, 
and  the  same  Is  wholly  due  and  unpaid.  The 
answer  admits  that  the  defendant  has  paid 
no  part  of  said  purchase  price,  and  denies 
each  of  the  other  allegations.  The  trial 
court  found  the  Issues  thus  raised  by  the 
pleadings  for  the  plaintiff,  and  adjudged  that 
the  plaintiff  recover  the  amount  of  said  pur- 
chase price.  This  judgment  Is  the  true  con- 
clusion of  the  law  upon  the  facts  as  alleged 
and  found,  and  must  be  afiirmed,  unless  It 
appears  from  the  record  that  the  trial  court 
erroneously  decided  adversely  to  the  defend- 
ant some  qnestlon  of  law  which  was  dis- 
tinctly raised  at  the  trial  and  which  is  spe- 
cifically stated  In  the  reasons  of  appeal,  and 
that  such  error  Is  a  material  one  or  Injn- 
rlously  affected  the  defendant. 

It  appears  from  the  record:  That  the  al- 
leged contract  of  sale  was  made  by  a  sell- 
ing agent  of  tbe  plaintiff  at  the  place  of 
business  of  the  defendant,  and  Its  terms  con- 
tained In  a  written  order  signed  by  the  plaln- 
tlfTs  agent  and  to  which  the  name  of  the  de- 
fendant was  signed  as  purchaser.    By  this 
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order  It  appeared  that  the  purchase  price 
was  to  be  paid  In  Installments,  payable  two, 
four,  six,  and  eight  months  from  date.  Tbtt 
amounts  thus  payable  were  fnrtber  witness- 
ed by  five  negotiable  notes,  to  which  the 
name  of  the  defendant  was  signed,  and 
which  were  delivered  to  the  plaintiff's  agent 
That  the  name  of  the  defendant  was  signed 
by  his  son,  Martin  De  Luda,  who  as  clerk 
and  bartender  was  In  charge  of  the  defend- 
ant's saloon.  That  Marthi,  having  arranged 
with  the  plalntlfTs  agent  the  terms  of  the 
sale,  told  him  he  would  have  to  consult  his 
father,  the  defendant  before  closing  the 
transaction,  and  tbe  two  tben  went  to  the  de- 
fendant, who  was  In  an  adjoining  room  In 
ibe  same  building,  where  he  worked  as  a 
twbbl«r  when  not  engaged  in  tending  his 
saloon,  and  there.  In  presoiee  of  plaintiff's 
agent,  the  defendant  and  his  son  conversed. 
The  defendant  spoke  with  dlfllcolty  very 
little  broken  English,  and  the  convcraatloii 
was  carried  on  in  his  natire  tongne,  as  was 
his  custom  when  bis  son  wished  to  consult 
him  about  purchases,  which  language  was 
unknown  to  the  platntlfl's  agent  Martin, 
with  the  agent  thereupon  returned  to  the 
saloon,  where  Martin  signed  his  father's 
name  to  tbe  order  and  promissory  notes,  and 
upon  delivering  the  same  to  the  plalntlfTs 
agent  received  from  the  agent  the  warehouse 
certificate,  which  certified  that  the  five  bar- 
rels of  whisky  purchased  and  described  In 
the  contract  of  sale  were  stored  in  the  desig- 
nated United  States  bonded  warehouse  for 
account  and  subject  to  the  order  of  the  de- 
fendant Frank  De  Lucia,  and  traced  this 
certificate  in  the  defendant's  cash  register, 
where  It  remained  until  after  this  action  was 
commenced.  The  defendant  daily  removed 
from  his  cash  register,  where  said  certificate 
was  kept,  the  proceeds  of  each  day's  sale. 
He  spent  some  time  In  his  saloon  when  his 
bartenders  were  away,  and  usually  spent 
several  hours  In  his  saloon  each  evening, 
waiting  upon  customers.  Tbe  defendant  re- 
fused to  pay  each  of  the  five  notes  as  they 
fell  due.  Tbe  foregoing  are  in  substance  the 
evidential  facts  which  the  court  incorporat- 
ed in  its  ^nding  In  pursuance  of  the  defend- 
ant's request  for  a  finding.  It  further  ap- 
pears from  the  record  that  the  defendant  his 
son  Martin,  and  the  plaintiff's  agent  all  testi- 
fied upon  the  trial,  in  chief  and  upon  cross- 
examination,  in  respect  to  the  conduct  of 
the  parties  and  tbe  disputed  question  of 
agency,  and  that  the  court  found  from  the 
evidence  that  tbe  defendant's  son  acted  as 
the  defendant's  agent  in  the  transaction  of 
sale.  The  question  wbether  or  not  an  agency 
Itas  been  created  by  the  conduct  and  acts  of 
tbe  parties  Is  a  matter  of  fact  depending  up- 
on all  the  evidence  In  the  case,  and  as  snch 
Is  to  be  determined  by  the  trior  of  facts;  1. 
e.,  the  trial  court  or  the  jury,  as  the  case  may 
be.  Torry  v.  Holmes,  10  Conn.  490,  518, 
General  Hosidtal  Society  v.  New  Havoi 
Rendering  Co.,  79  Conn.  — >  66  Atl.  1089,0  [C 
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The  only  error  in  deciding  any  question  of 
law  (aside  from  questions  of  evidence),  speci- 
fied in  the  reasons  of  appeal,  la  expressed  In 
yarylng  forms,  and  is  in  substance  this: 
Tbe  court  erred  In  deciding  from  tbe  facts 
found  that  Martin  De  3Uicla  had  authority 
from  tbe  defendant  to  enter  Into  any  contract 
with  the  plaintiff.  This  assignment  does  not, 
under  the  circumstances  of  this  case,  present 
a  question  of  law.  It  does  not  clearly  ap- 
pear from  the  finding  that  In  drawing  Its 
Inferences  of  fact  the  trial  court  has  violated 
tbe  plain  rules  of  reason,  or  that  some  fact 
found  is  inconsistent  with  the  conclusion 
reached.  Metcalf  v.  Central  Vermont  Ry. 
Co.,  78  Conn.  614,  619,  63  Atl.  683.  On  tbe 
contrary.  It  appears  that,  in  view  of  the  facts 
thus  f$>und,  and  of  all  tbe  Inferences  the 
court  might  properly  draw  from  them  in  con- 
nection with  the  incidents  of  the  trial  the 
conclusion  that  tbe  defendant  authorized  bis 
son  to  act  for  bim  is  one  of  fact,  which  the 
court  might  reach  without  adopting  any 
erroneous  principle  of  law  and  without  viola- 
tion of  the  plain  rules  of  reason.  General 
Hospital  Society  v.  New  Haven  Rendering 

Co.,  79  Conn. ,  65  Atl.  1065.    The  rulings 

upon  evidence  were  cctrrect  or  harmless.  Tbe 
exceptions  to  the  finding  are  not  supported  by 
tbe  record. 

There  Is  no  error  in  the  Judgment  of  the 
district  court  of  Waterbury.  The  other 
Judges  concurred. 


(80  Conn.  M) 

MUULIiBR  V.  RHBIN  et  nz. 

(Supreme  Court  of  Krrors  of  Connecticut. 

June  5,  1907.) 

BSIOPPET^-BqUITABLB     EslOPFKLr— TXRHB     OP 

IjKASEi 

Where,  in  an  action  for  room  rent,  the 
tenants  pleaded  a  written  lease  of  a  store  and 
the  rooms  and  payment  thereunder,  on  proof 
that  tbe  landlord  executed  the  lease,  he  was 
estopped  to  assert  he  never  knowingly  con- 
sented that  it  and  the  rental  thereunder  should 
include  tbe  rooms;  no  fraud  or  improper  con- 
duct on  the  tenants'  part  being  charged. 

"Appeal  from  City  Court  of  Hartford;  Her- 
bert S.  Builard,  Judge. 

Action  by  John  Mueller  against  Rudolph 
Rhein  and  wife  on  tbe  common  counts  to  re- 
cover a  month's  rent  of  a  tenement  of  three 
rooms.  Judgment  for  the  plaintiff,  and  ap- 
peal by  tbe  defendant    Reversed. 

J.  T.  Robinson  and  Ij.  H.  Katz,  for  appel> 
lant    J.  L.  Barbour,  for  appellee. 

THAYER,  J.  Tbe  plaintiff's  bUI  of  particu- 
lars claims  rent  for  tbe  month  of  October, 
1906.  Tbe  answer  of  tbe  defendants  alleges 
that  the  plaintiff  executed  a  written  lease  to 
Ida  Rhein,  one  of  the  defendants,  wherein 
it  was  stipulated  that  she  was  to  have  "tbe 
store  occupied  and  used  as  a  grocery  situated 
and  located  at  No.  51  John  street,  in  said 
Hartford,  also  tbe  three  rooms  in  the  rear 
of  said  store  and  used  and  to  be  used  as  a 


tenement  and  living  apartments,"  for  a 
monthly  rent  of  $25 ;  that  the  ten^uent  men- 
tioned In  tbe  plaintiff's  bill  of  particulars  Is 
the  tenement  referred  to  In  tbe  lease;  and 
that  tbe  defendant  "Ida  Rhein  bad  paid  to 
the  plaintiff  $25  for  tbe  rent  of  the  store  and 
tenement.  No.  51  John  street,  for  said  month 
of  October,  in  total  fulfillment  of  the  terms 
of  said  lease."  Tbe  plaintiff's  reply  admits 
the  execution  of  a  lease  to  Mrs.  Rhein  of  the 
grocery  store,  but  denies  that  when  said  lease 
was  executed  it  contained  tbe  words  "also 
tbe  three  rooms  In  tbe  rear  of  said  store  and 
used  and  to  be  used  as  a  tenement  and  living 
apartments,"  and  alleges  that  if  said  words 
appear  in  said  lease  they  were  Inserted  after 
be  bad  signed  tbe  same  without  bis  knowl- 
edge or  consent  The  case  was  tried  upon 
these  pleadings,  and  tbe  court  found  that 
tbe  words  "also  the  three  rooms  In  tbe  rear 
of  said  store  and  used  and  to  be  used  as  a 
tenement  and  living  apartments"  were  con- 
tained in  the  lease  at  the  time  of  its  execu- 
tion ;  that  tbe  lease  was  read  to  the  plaintiff; 
and  that  he  took  It  and  appeared 'to  read  it 
and  handed  it  back  to  tbe  attorney  who  had 
drawn  it  with  tbe  remark,  "It  is  all  right" 
and  then  signed  it  Tbe  court  also  found 
from  something  which  api>eared  in  tbe  evi- 
dence that  tbe  plaintiff  is  a  poor  reader  of 
English,  and  did  not  notice  or  comprehend 
that  tbe  quoted  words  were  in  tbe  Instru- 
ment and  that  he  did  not  knowingly  agree 
that  they  should  be  included  in  it,  and  that 
be  understood  that  tbe  lease  was  a  lease  of 
the  store  alone.  The  plaintiff,  after  the 
trial,  at  the  suggestion  of  the  court  amend- 
ed his  reply  by  adding  "or  if  said  words  ap- 
peared in  said  lease  when  it  was  signed 
it  was  without  tbe  knowledge  or  consent  of 
tbe  plaintiff,  who  never  knowingly  agreed 
that  said  words  should  be  included  in  said 
lease,  and  never  knowingly  agreed  that  tbe 
rental  of  said  three  rooms  in  the  rear  of  tbe 
store  to  be  used  as  a  tenement  should  be  in- 
cluded in  said  sum  of  $25,  which,  according 
to  tbe  plaintifTs  understanding,  was  to  be 
tbe  monthly  rent  for  said  grocery  store  only." 
Tbe  defendants  having  declined,  to  offer 
further  evidence  upon  tbe  issue  thus  attempt- 
ed to  be  raised,  although  given  an  opporta- 
nity  to  do  so,  tbe  court  ruled  that  the  lease 
was  Invalid,  upon  tbe  ground  that  there  was 
no  meeting  of  tbe  minds  of  tbe  parties,  that 
it  furnished  no  defense  to  tbe  action,  and 
rendered  Judgment  for  the  plaintiff. 

After  proof  that  he  executed  the  lease  set 
up  in  tbe  answer,  the  plaintiff  was  estopped 
to  deny  that  he  was  bound  by  its  terms.  No 
fraud  or  improper  conduct  or  act  on  tbe 
part  of  tbe  defendants  inducing  the  plaintiff 
to  sign  the  lease  Is  alleged,  and,  if  be  signed 
it  without  knowing  its  terms,  it  would  ap- 
pear to  have  been  through  negligence  so  gross 
that  a  court  of  equity  upon  proper  pleadings 
would  refuse  to  cancel  or  correct  the  lease. 
It  is  unnecessary  to  determine  this  question. 

however.    This  is  an  action  at  law^&nt  reiit, 
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and  no  sach  relief  is  asked  for.  The  d^end- 
ants  proved  that  they  occupied  the  premises 
in  question  under  a  written  lease  under  seal, 
and  that  they  had  paid  In  full  the  rent  re- 
served In  the  lease.  They  were  therefore  en- 
titled to  jndgnnent  The  court  erred  in  rul- 
ing that  the  lease  atCorded  no  defense  to  the 
action. 

The  Judgment  of  the  city  court  Is  reversed. 
The  other  Judges  concurred. 


(80  Conn.  M) 

HARMON  ▼.  HARMON  et  al. 

(Supreme  Court  of  EJrrors  of  Oonnecticnt. 

June  5,  1907.) 

1.  Pebpbtuitibi  —  Remoteness    or    Ijikita- 

TIONS. 

Testator  (cave  all  his  property  to  a  trastee 
to  pay  the  interest  and  Income  ttereof  to  tes- 
tator's wife  and  daughter,  during  their  lives,  in 
equal  proportions.  The  will  provided  that,  if 
the  daii)rhter  should  survive  the  wife,  then  the 
whole  income  should  be  paid  the  daughter,  and 
after  the  death  of  both  wife  and  daughter  the 
residue  of  the  estate  should  go  to  the  lawful 
heirs  of  the  daughter.  Held,  that  the  gift  to 
the  lawful  heirs  of  the  daughter  was  void  as 
contravening  the  statute  of  perpetuities. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  39,  Perpetuities,  §  18.] 

2.  Wnxs— Disposition  of  Void  Bequests. 

VThere  a  gift  by  way  of  remainder  was 
void  as  a  violation  of  the  statute  against  |)er- 
petuities,  it  became  Intestate  estate,  and  vested 
in  the  heirs  of  the  testator  at  the  time  of  his 
death. 

[Ed.  Note.— For  oases  In  point,  see  C«it.  Dig. 
vol.  49.  Wills,  f  2165.] 

3.  Sake— Eu:cTi0H— Pbovisiok  fok   Subtiv- 

IRO   WlFK. 

The  acceptance  and  enjoyment  by  the  wid- 
ow of  a  provision  of  the  will  expressly  made 
in  lieu  of  dower,  without  having  claimed  any 
further  interest  in  the  estate,  debarred  her  from 
any  share  under  the  statute  in  the  testator's 
personal  estate. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  49,  Wills,  S  2074.] 

Case  Reserved  from  Superior  Court,  Hart- 
ford County ;  William  8.  Case,  Judge. 

Action  by  George  A.  Harmon,  trustee, 
against  Israel  Harmon  and  others.  On  re- 
served questions.    Questions  answered. 

Hugh  M.  Alcorn,  fOr  plaintiff.  Walter  H. 
Clark,  for  Israel  and  Rufus  Harmon  and 
others.  Wli:iam  H.  Teete,  for  Sarah  C. 
Stiles,  ezecntriz,  and  others. 

HALL,  J.  Julins  Harmon  died  testate  at 
Snffield,  in  this  state,  November  22,  1842. 
By  his  will,  dated  November  22,  1842,  be  gave 
all  his  property  to  a  trustee  to  pay  the  inter- 
est and  Income  thereof  annually  to  his  wife 
and  his  daughter,  Sarah  E.  Denison,  during 
their  lives,  in  equal  proportions.  Then  fol- 
lowed this  language:  "If  my  said  wife  should 
survive  my  said  daughter  and  my  said  daugh- 
ter should  die  leaving  no  children,  then  the 
said  share  of  my  daughter  shall  go  to  my  said 
wife  during  her  life,  but  if  she,  my  said 
daughter,  should  leave  children,  then  to  go 
to  said  children,  and  U  my  said  daughter 


should  survive  my  said  wife  then  thereafter 
the  whole  of  said  rents,  profits,  interest  and 
Income  shall  go  and  be  paid  over  to  my  said 
daughter  during  her  life,  and  after  the  death 
of  both  my  said  wife  and  said  daughter,  the 
said  trustee  after  retaining  enough  of  my 
estate  to  pay  him  the  sum  of  five  hundred 
dollars,  as  a  reward  and  compensation  for 
executing  the  duties  of  the  aforesaid  trust, 
shall  deliver  and  transfer  the  remainder  and 
residue  of  said  estate  to  the  lawful  heirs 
of  my~  said  daughter,  Sarah  E.  The  above 
bequest  to  my  said  wife  Is  to  be  received  by 
her  In  lieu  and  full  satisfaction  of  her  claim 
to  dower  in  my  estate."  Mary  Harmon,  the 
testator's  widow,  died  October  8,  1858.  His 
daughter  and  sole  heir  at  law,  Sarah  E.  Deni- 
son, died  March  11,  1905,  leaving  neither 
husband  nor .  children,  and  leaving  a  will, 
the  residuary  legatee  and  the  executor  of 
which  are  parties  to  this  suit  Her  estate 
is  in  process  of  settlement  in  the  probate 
conrt  of  the  county  in  Massachusetts  where 
she  resided  at  the  time  of  her  death.  Other 
parties  to  this  suit  are  the  administrator  c. 
t.  a.  of  the  estate  of  said  Julius  Harmon,  the 
children  and  the  representatives  of  children 
of  deceased  brothers,  and  of  a  deceased  sis- 
ter of  the  testator,  who  survived  him,  and 
children  and  the  representatives  of  children 
of  a  half-brother  and  of  a  half-sister  of  the 
testator's  first  wife,  who  survived  her.  The 
plaintiff  is  the  successor  of  the  trustee  nam- 
ed in  the  will,  and  has  now  In  bis  liands  in 
this  state  personal  property  of  the  value  of 
$8,250  and  real  estate  in  Massachusetts  of 
the  value  of  $250.  The  advice  originally  ask- 
ed for  by  the  complaint  was  whether  the 
property  in  the  trustee's  hands  should  be 
distributed  to  the  lawful  heirs  of  Sarah  E. 
Denison,  as  determined  by  the  laws  of  Mas- 
sachusetts, where  her  kindred  of  the  full 
and  half  blood  would  share  equally  In  her 
estate,  or  by  the  laws  of  this  state,  which 
would  exclude  her  kindred  of  the  half  blood. 
Subsequently,  by  amendmoit,  the  plaintltt 
asked  advice,  first,  as  to  whether  the  at- 
tempted disiMsition  of  the  remainder  after 
the  death  of  Sarah  E.  Denison  contravened 
the  statute  of  perpetuities,  and,  if  so,  when 
and  In  whom  the  title  to  the  remainder  vest- 
ed ;  and,  second,  whether,  If  such  remainder 
was  intestate  estate,  any  portion  of  it  vested 
in  the  widow  of  the  testator  and  should 
be  distributed  to  her  heirs. 

By  the  repeated  decisions  of  this  court  the 
testator's  attempted  gift  of  the  remainder  of 
the  trust  estate,  upon  the  death  of  his  daugh- 
ter, Sarah  El.  Denison,  leaving  no  children, 
"to  the  lawful  heirs  of  my  (bis)  said  daugh- 
ter," was  void  by  our  statute  against  per- 
petuities In  force  when  the  testator  made  his 
will  and  when  he  died.  Alfred  v.  Marks,  49 
Conn.  47S ;  Leake  v.  Watson,  00  Conn.  498,  21 
Atl.  1075 ;  Gerard  v.  Ives,  78  Conn.  485,  82 
Atl.  eo7. 

By  the  lawa  of  this  state  said  remainder 
was  intestate  estate,  and  vested  in  the  heirs 
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of  Julius  Harmon,  at  the  time  of  his  death, 
and  the  personal  piop&rty  In  the  hands  of 
the  plaintiff  trustee  should  be  dellevered  by 
hUn  to  the  administrator  c.  t.  a.  of  the  estate 
of  said  Julius  Harmon. 

As  to  the  disposal  of  the  real  estate  in 
Massachusetts,  of  the  valnft  of  $260,  over 
which  we  baye  no  JurisdlctioD,  w*  give  no  ad- 
Tlce. 

The  gift  to  the  widow  of  at  least  one-half, 
and  possibly  the  whole,  <tf  the  income  of  the 
entire  estate  during  her  life,  was  expressly 
made  in  lien  of  dower,  and  was  a  valid  gift, 
which  she  accepted  and  enJo}>»d,  apparently 
witbont  having  claimed  any  further  interest 
in  the  estate.  The  disposal  of  the  entire 
income  of  the  estate  during  the  Uves  of  nls 
wife  and  daughter  was  Inconsistent  with  an 
Intention  on  the  part  of  the  testator  that  the 
former  should  receive  a  fnrtli«'  one-third 
share  of  bis  estate  upon  his  death.  The  ac- 
eeptanoe  and  enjoyment  by  die  widow  of  the 
provision  of  the  will  for  her  b«ieflt,  without 
having  claimed  any  further  interest  in  the 
estate,  debarred  her  from  any  share  under 
the  statute  In  the  personal  estate  of  the  tes- 
tator. Leake  v.  Watson,  supra;  Walker  v. 
Upson,  74  Conn.  128,  4B  Atl.  904;  Grant, 
Adm'r,  T.  Stlmpson,  et  al.,  79  Conn.  — — ,  66 
Atl.  16& 

These  answers  to  tlie  Inquiries  propounded 
by  the  amendment  to  the  complaint  render  it 
unnecessary  for  us  to  consider  the  other  ques- 
tions asked. 

The  superior  court  is  advised  to  render 
Judgment  In  ooqformlty  with  the  above 
opinion.  Mo  costs  will  be  taxed  In  this  oourt. 
The  other  Judges  concurred. 


(80  Conn.  1) 

SISTARB  V.   BISTARBJ. 

(Supreme  Court  of  Errors  of  Connecticut. 
June  5,  1907.) 

jTTDeincRT— FoBxion     JuDaianTS— Bhiobob- 

ICKBT. 

A  decree  for  the  payment  of  maintenance 
which  Is  inconclusive  in  Its  character  by  reason 
of  the  reservation  to  the  court  which  made  it 
of  the  unrestricted  right  to  change  or  annul  it 
at  discretion,  and  which  Is  not  enforceable  in 
the  state  of  its  origin  except  by  special  pro- 
cesses, exclusive  of  execution,  or  judgment 
thereon  and  execution,  is  not  a  decree  creat- 
ing sach  a  debt  of  record  as  will  justify  extra- 
territorial enforcement. 

[Ed-  Note.— For  cases  in  point,  see  Cent  Dig. 
vol  80,  Judgment,  f  1497.1 

Appeal  from  Superior  Court,  New  London 
County;  Jphn  M.  Thayer,  Judg& 

Action  by  Mathllde  Von  Bllert  Sistare 
against  Horace  Randall  Sistare.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Reversed  and  remanded. 

Action  to  recover  upon  a  New  York  decree 
granting  periodical  payments  for  future 
maintenance.  Demurrer  to  complaint  over- 
ruled. Facta  found  and  Judgment  rendered 
tor  the  plaintiff,  to  recover  15,805,  and  an  ap- 


peal by  the  d^endant    Judgment  set  aside, 
and  Judgmoit  for  defendant  ocdeied. 

In  1899  the  plaintiff  wa«  by  the  courts  of 
New  York  granted  to  separation  from  the  de- 
fendant, her  husband,  and  awarded  the  cus- 
tody of  their  minor  son.  By  the  Judgmait  it 
was  further  ordered,  adjudged,  aad  decreed 
that  the  defendant  from  and  after  the  entry 
thereof  should  pay  to  the  plaintiff  for  her 
maintenance  and  aappoart  and  the  mainte- 
nance and  education  of  said  son  the  sum  of 
$22J50  per  week,  to  be  paid  into  the  bands 
of  the  plaintiff's  attorneys  of  record  on  each 
and  every  Monday.  It  was  furtfaiw  ordered, 
adjudged,  and  decreed  that  the  plaintiff  tiave 
leave  to  apply  from  time  to  time  for  such 
orders  at  the  foot  of  the  Judgment  as  might 
be  necessary  for  Its  enforcement  and  for  the 
protection  and  enforcement  of  her  rights  in 
the  premises.  Section  1771  of  the  New  Ywrk 
Code  of  Civil  Procedure  then  in  force,  under 
which  this  order  for  payments  to  the  wife 
for  her  benefit  and  that  of  her  son  was  made, 
provided  that  in  actions  for  a  s^aration  the 
court  might  either  In  the  final  Judgments  or 
by  orders  made  from  time  to  time  before  such 
Judgment  give  such  directions  as  Justice  re- 
quired between  the  parties  for  the  custody, 
care,  education,  and  maintenance  of  any  of 
the  children  of  the  marriage,  and,  where  the 
action  should  be  brought  by  the  wife,  for  her 
support  It  was  further  provided  that  the 
court  might  upon  the  application  of  either 
party,  after  due  notice  to  the  other,  by  order 
annul,  vary,  or  modify  such  directions.  The 
right  of  the  defendant  to  make  such  an  ap- 
plication was  conditioned  upon  leave  of  the 
court  to  make  it  having  been  first  obtained. 
Section  1772  provided  that  the  court  might 
require  the  husband  to  jgive  secnrlty  for  the 
payments  which  be  might  be  directed  to  make 
as  aforesaid,  and  that  in  case  of  a  failure 
on  bis  pdrt  to  make  payments  or  give  secur- 
ity as  directed,  his  personal  property  and  the 
rents  and  profits  of  his  real  property  might 
be  sequestered,  a  receiver  thereof  appointed, 
and  the  property  thus  sequestered  applied 
under  the  direction  of  the  court  to  the  satis- 
faction of  the  payments  ordered  as  Justice 
should  requir&  Section  1778  further  pro- 
vided ttiat  where  a  hnsband  was  in  default 
of  bis  payments,  and  It  appeared  presump- 
tively that  the  proceedings  q)ectfled  in  sec- 
tion 1772  would  be  Ineffectual,  the  court 
might  in  Its  discretion  instttnte  proceedings 
against  him  for  bis  punishment  for  contempt 
The  defendant  made  none  of  the  payments 
required  of  bim  by  said  mrder  and  decree, 
and  this  ault  was  brought  to  recover  the 
amount  In  arrears,  which  at  the  commence- 
ment of  the  action  was  15,606.  Judgment  for 
that  sum  was  rendered.  The  complaint  re- 
cited the  Issuance  of  the  order  and  its  terms 
in  full,  that  it  still  remained  in  full  force 
and  effect  and  that  payments  bad  not  been 
made  as  ordered  to  the  amount  of  (8,600,  and 
prayed  for  Judgment  for  $10,000  damm^is. 
The  defendant  demurred  for  tbe  reasons  that 
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tbe  8<M:&lled  Judgment  or  decree  sought  to 
be  enforced  was  not  one  for  the  present  pay- 
ment of  a  definite  sum  of  money,  and  there- 
fore could  not  be  enforced  In  this  state ;  that 
it  did  not  create  a  debt  or  obligation  which 
was  enforceable  in  an  action  of  the  character 
of  tbe  present,  bqt  only  by  the  court  which 
iasued  it;  and  that  it  was  not  such  a  judg- 
ment as  was  entitled  to  full  faith  and  credit 
in  this  state  and  oiforceable  by  action  here. 
03)18  demurrer  was  overruled,  whereupon  tbe 
defendant  answered  over.  Upon  the  trial  the 
same  questions  which  were  presented  upon 
tbe  demurrer  were  again  presented.  The 
trial  court,  however,  accepted  the  rulings  up- 
on the  demurrer  as  the  law  of  the  case  and 
upon  the  facts  found  rendered  judgment  as 
stated. 

Walter  C.  Noyes,  tor  appellant    Benjamin 
Slade,  for  appellee. 

PRENTICE,  J.  (after  stating  the  facts). 
The  nature,  operation,  and  effect  within  the 
state  of  New  York  of  orders  like  that  In  ques- 
tion directing  payments  in  fututo  to  a  wife 
by  a  husband  living  in  judical  separation 
and  passed  in  1899,  pursuant  tb  tbe  then  pro- 
visions of  statute,  have  bben  well  settled 
by  tbe  repeated  declslon^of  the  courts  of. 
that  Jnrlsdiction.  Tbex/^ve  been  declared 
to  be  tentative  provla^ns  which  remain  at 
all  times  within  the/bontrol  of  the  court  la- 
suing  them  and  sub^fect  to  being  at  any  time 
modified  or  annuUed.  Tonjes  v.  Tonjee,  14 
App.  Div.  542,  4a^.  Y.  Supp.  941.  The  right 
of  modification /)r  annulment  which  Is  thus 
reserved  to  th«  court  is  one  which  extends 
to  overdue  aMj  unsatisfied  payments,  as  well 
as  to  those  jfhich  may  accrue  In  the  future. 
Sibley  V.  Bftiey,  66  App.  Dlv.  552,  73  N.  Y. 
Supp.  244;/Good8ell  v.  Ooodsell,  94  App.  Dlv. 
443,  88  N/Y.  Supp.  161;  Klralfy  v.  Klraify, 
36  Hiscjkep.  407,  73  N.  Y.  Supp.  708;  Wet- 
more  V.  *^etmore,  34  Misc.  Rep.  640.  70  N.  Y. 
Supp.  604.  "The  amount  awarded  does  not 
exist  aw  a  debt  In  favor  of  tbe  wife  against 
tbe  buvband  in  the  sense  of  Indebtedness  as 
eenerajiy  understood."  Tonjes  v.  Tonjes,  14 
App.  BfiT.  542,  43  N.  Y.  Supp.  941.  The  or- 
der Is^not  one  "which  simply  directs  the  pay- 
ment'of  a  sum  of  money,"  and  not  such  a 
one  As  can  have  enforcement  by  execution. 
Wetabr  V.  Weber,  93  App.  Dlv.  149,  87  N.  Y. 
Suii(>.  519.  The  special  remedies  provided  in 
sections  1772  and  1778  for  the  enforcement 
of  tiie  orders  are  exclusive.  Weber  v.  Weber, 
sirpra;  Branth  v.  Branth,  13  N.  Y.  Supp. 
aso.  69  Hun,  623.  No  judgment  In  another 
eaurt  can  be  entered  upon  them.  Branth  v. 
Branth,  supra.  Such  being  the  character  of 
<be  order  before  us  as  declared  by  tbe  courts 
of  the  Jurisdiction  from  which  It  comes,  the 
conclusion  would  seem  Inevitable,  not  only 
that  the  courts  of  this  state  are  under  no 
constitutional  obligation  to  give  effect  to  it  in 
the  manner  here  sought,  but  ought  not,  as  an 
act  of  comity,  to  do  so,  since  it  would  thus 


be  given  a  greater  ^ect  than  would  be  given 
to  it  In  tbe  Jurisdiction  of  its  origin.  Mc- 
Elmoyle  v.  Cohen,  13  Pet.  (D.  8.)  812,  326,  10 
li.  Ed.  177;  MUIs  v.  Duryee,  7  Crunch  (TJ.  S.) 
481,  3  L.  Ed.  411;  Bank  v.  Wheeler,  28  Conn. 
133,  430,  73  Am.  Dec.  683. 

But  we  are  not  left  without  authoritative 
declarations  as  to  the  extraterritorial  value 
of  this  New  York  decree.  A  Mrs.  Lynde  was 
by  tbe  Court  of  -Cbancery  of  New  Jersey 
granted  a  separation  from  her  husband,  and 
It  was  adjudged  that  she  was  entitled  to 
recover  $7,840  as  alimony  then  due  and  pay- 
able, and  that  lier  husband  pay  to  her  perma- 
nent alimony  at  the  rate  of  $80  a  week  from 
the  date  of  the  decree.  Tbe  statutes  of  New 
Jersey  contained  no  express  reservation  of 
power  to  tbe  court  to  modify  or  annul  allow- 
apees  of  alimony  so  made,  but  the  courts  had 
.said  that  they  exhibited  the  intention  that 
the  subject  should  be  continuously  dealt  wltb 
according  to  tbe  varying  conditions  and  cir- 
ciunstonces.  Gen.  St  N.  J.  p.  1269  et  seq.; 
Lynde  v.  Lynde,  54  N.  J.  Eq.  473,  476,  35  AU. 
641.  As  to  the  methods  of  enforcing  such 
decrees  the  New  Jersey  statutes  contained 
substantially  tbe  same  provisions  for  secu- 
rity, sequestration  and  receivership  proceed- 
ings as  were  embodied  In  the  New  York  Code 
when  the  order  In  the  present  case  was  made 
as  recited  in  tbe  statement  of  facts.  It  thus 
appears  that  the  provision  for  the  payment 
of  future  alimony  to  Mrs.  Lynde  In  New  Jer- 
sey was  affected  by  no  condition  which  did 
not  equally  affect  tbat  to  Mrs.  Slstare  In 
New  York.  There  was  tbe  same  reserved 
power  of  modification,  only  the  more  clearly 
and  emphatically  expressed,  and  the  same 
provision  of  special  remedies  which  tbe  New 
York  courts  had  gone  so  far  as  to  declare 
to  be  exclusive.  Mr.  Lynde  having  failed  to 
make  any  of  the  payments  required'  of  him, 
Mrs.  Lynde  brought  suit  against  him  in  tbe 
courts  of  New  York  for  the  recovery  of  both 
the  $7,840  and  the  amount  of  tbe  accrued 
weekly  payments.  The  appellate  courts  of 
that  state,  whose  decisions  have  special  in- 
terest as  embodying  tbe  views  prevailing  in 
the  Jurisdiction  from  which  tbe  order  before 
us  comes,  and  the  Supreme  Court  of  tbe 
United  States,  to  which  tbe  case  was  finally 
taken  upon  the  federal  question  Involved, 
concurred  In  holding  that  the  award  of  $7,- 
840  created  a  debt  of  record  to  which  full 
faith  and  credit  should  be  given  in  the  courts 
of  a  Bister  state,  and  that  the  order  for  fu- 
ture payments  did  not  create  such  a  debt 
and  did  not  constitute  such, a  Judgment  or  Ju- 
dicial proceeding  as  was  within  tbe  purview 
of  section  1,  art  4,  of  tbe  Constitution  of 
the  United  States.  Lynde  v.  Lynde,  41  App. 
Dlv.  280,  58  N.  Y.  Supp.  667;  Id.,  162  N.  Y. 
405,  56  N.  B.  979,  48  L.  B.  A.  679,  76  Am. 
St.  Rep.  332 :  Id,  181  U.  S.  187,  21  Sop.  Ct 
555,  45  L.  Ed.  810.  Tbe  conclusion  thus 
reached  is  succinctly  stated,  and  the  rea- 
sons therefor  sufficiently  Indicated,  In  the 
language  of  tbe  opinion  of  tbe  federal  courtv^ 
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as  follows :  "The  decree  for  the  payment  of 
$7,840  was  for  a  fixed  sum  already  due  and 
the  Judgment  of  the  court  below  was  prop- 
erly restricted  to  that  The  provision  for  the 
payment  of  alimony  in  the  future  was  sub- 
ject to  the  discretion  of  the  Court  of  Chan- 
cery of  New  Jersey  which  It  might  at  any 
time  alter,  and  was  not  a  final  Judgment 
for  a  fixed  sum." 

In  respect  to  any  dalm  which  might  be 
made  that,  although  the  courts  of  this  state 
are  under  no  obligation  to  enforce  the  pres- 
ent New  York  decree,  they  should  as  an  act  of 
comity  do  so,  the  opinions  In  the  cases  re- 
ferred to  suggest  a  sufficient  answer  to  it 
when  they  note  the  Inconclusive  character 
of  a  decree  which  remains  subject  to  change 
In  the  discretion  of  the  court  rendering  It, 
and  further  invoke  the  elemental  principle 
that  collateral  remedies  provided  in  one  state 
for  the  enforcement  of  Its  decrees  cannot  be 
carried  over  into  another  jurisdiction  and 
there  utilized.  "The  provision  for  a  bond, 
sequestration,  receiver,  and  injunction,  being 
In  the  nature  of  execution  and  not  of  Judg- 
ment, could  have  no  extraterritorial  opera- 
tion; but  the  action  of  the  courts  of  New  York 
in  these  respects  depended  on  local  statutes 
and  practice  of  the  state."  Lynde  v.  Lynde, 
181  n.  8.  187,  21  Sup.  Ct.  655,  45  L.  Ed.  810. 
Our  courts  are  now  asked  to  render  a  money 
judgment  for  the  accrued  payments  as  upon 
a  debt  of  record  and  to  enforce  that  judg- 
ment by  execution.  To  do  so  involves  not  on- 
ly disregarding  the  discretionary  contrerf  re- 
served to  the  New  York  court  in  respect  to 
both  past  and  future  payments,  but  also  giv- 
ing effect  by  judgment  and  execution  to  a  de- 
cree which  could  not,  as  we  have  seen,  be 
made  the  foundation  of  such  a  Judgment  In 
New  York  or  enforced  by  execution  there. 
But  it  is  said  that  the  case  of  Barber  ▼.  Bar- 
ber, 21  How.  (U.  S.)  682,  16  L.  Ed.  226,  lays 
down  a  doctrine  contrary  to  that  expressed 
In  Lynde  v.  Lynde,  that  this  earlier  case  was 
not  overruled  In  the  later,  and  that,  there- 
fore, it  is  to  be  reckoned  with  before  any 
statement  of  the  federal  doctrine  can  be  con- 
fidently made.  A  careful  examination  of  the 
two  cases  referred  to  will  disclose  that  nei- 
ther holds  all  that  Is  frequently  attributed  to 
It,  and  that,  when  rightly  interpreted,  there 
is  no  lack  of  harmony  between  them.  The 
Barber  Case  grew  out  of  an  allowance  of 
future  alimony  made  to  Mrs.  Barber  by  the 
courts  of  New  York  In  1844.  Subsequently 
the  husband  in  Judicial  separation  moved  to 
Wisconsin,  where  the  wife,  having  found 
him,  brought  an  action  in  equity  in  the  Unit- 
ed States  District  Court  for  the  District  of 
Wisconsin  to  recover  the  amount  of  the  pay- 
ments in  arrears,  and  judgment  was  rendered 
In  favor  of  her  contention.  The  controversy 
waged  in  the  Supreme  Court  of  the  United 
States  concerned  the  question  of  jurisdiction, 
and  the  somewhat  extended  opinion  rendered 
deals  with  the  various  aspects  of  that  ques- 
noD,  which  the  majority  opinion  stated  to 


be  "whether  a  wife  divorced  a  mensa  et  thoro 
may  not  have  a  domiciliation  in  a  state  of 
this  Union  different  from  that  of  her  hus- 
band in  another  state  to  enable  her  to  sue 
him  there  by  her  next  friend  in  equity  in  a 
court  of  the  United  States  to  carry  into 
judgment  a  decree  which  has  been  made 
against  him  for  alimony  by  a  court  having 
Jurisdiction  of  the  parties  and  the  subject- 
matter  of  divorce."  Page  688  of  21  How. 
(16  L.  Ed.  226).  As  incidental  to  the  discuB- 
slon  of  one  of  the  subordinate  phases  of  this 
general  question,  the  character  and  effect  of 
the  New  York  decree  and  its  extraterritorial 
value  were  touched  upon  and  the  statement 
made  that  such  orders  constituted  Judgments 
of  record  and  created  debts  of  record  enforce- 
able against  the  husband  by  execution  or  at- 
tachment against  his  person  Issuing  from 
the  court  which  gave  it,  and  that  actions 
might  be  brought  In  the  courts  of  other  ju- 
risdictions to  carry  them  Into  Judgment  and 
effect.  The  Judgment  of  the  Iowct  court  was 
affirmed. 

It  is  to  be  noticed  that  this  statement  of 
the  court  embodies  two  propositions,  to  wit, 
one  as  to  the  local  character  and  effect  of  the 
New  Yorii  dectee  In  question,  and  the  other 
as  to  the  consequent  extraterritorial  value  of 
It,  and  that  the  second  of  the  propositions  Is 
plainly  predicated  upon  the  first  Therein 
lies  the  gist  of  the  decision  In  respect  to  the 
subject  now  under  discussion;  for,  while  the 
language  employed  Is  get^eral  in  ite  terms,  it 
manifestly  was  used  of  sUch  orders  and  de- 
crees absolute  In  their  adjudication,  conclu- 
sive in  their  character,  and  enforceable  by 
ordinary  legal  processes,  as  Vas  that  under 
consideration,  and  as  manifestly  was  not  used 
of  every  conceivable  order  and  aecree  relating 
to  future  alimony  or  malntenan^  No  ques- 
tion was  made  as  to  the  conclusl\ie  character 
In  New  York  of  the  decree  in  question  as  es- 
tablishing there  a  debt  of  record  No  dis- 
cussion upon  that  point  appears  inSthe  opin- 
ion, and  no  intimation  was  made  aa  to  what 
the  court  would  have  held  had  thedecree 
been  one  of  a  different  character.  IThe  ab- 
sence of  any  such  question  or  dtscussf  on  and 
the  unqualified  assertion  of  the  first  fcroposi- 
tlon  referred  to— that  Is,  that  the  qoestlon 
presented  for  decision  arose  upon  a  doncln- 
slve  judgment  of  record  enforceable  by  execu- 
tion issuing  from  the  court  of  its  orlgt — 18 
explained  when  the  statutes  and  deciVoi^ 
of  New  York  are  examined,  and  it  Is  fdpmd 
that  the  assertion  was  well  founded  as\re- 
spects  a  decree  passed  In  1844,  and  for  tB&t 
matter  at  any  time  during  the  next  half  ce 
tury.  The  courts  of  New  York  have  no  a» 
thority  in  matters  of  divorce,  separation,  a^- 
mony,  etc.,  save  that  which  Is  conferred, 
statute.  Brkenbrach  v.  Erkenbrach,  96  N. 
456;  Walker  v.  Walker,  155  N.  Y.  77,  4» 
E.  663;  Livingston  v.  Livingston.  173  N. 
377,  66  N.  B.  123,  61  L.  R.  A.  800,  93  Ami 
St  Rep.  600.  From  1730  to  1894  no  authorltyl 
was  conferred  upon  the  New  York  courts  to4 
Digitized  by  VjOOQIC      \ 
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modify  k  decree  In  separation  proceedings  di- 
recting- tlie  payment  of  alimony  or  an  allow- 
ance for  future  maintenance.  Once  fixed,  It 
remained  fixed,  except  tbat  the  decree  of  sepa- 
ration could  be  revoked  upon  the  Joint  appli- 
cation of  the  parties  and  the  production  of 
satisfactory  proof  of  reconcliiation.  Rev.  St. 
N.  Y.  (Ist  Ed.)  pt  2,  c.  8,  tit.  1,  i  54;  Good- 
sell  V.  Goodsell,  82  App.  DIt.  65,  68,  81  N.  Y. 
Supp.  806;  Erlcenbiacb  r.  Erlcenbracb,  96  N. 
Y.  456;  Wallcer  v.  Wallier,  155  N.  Y.  77,  80, 
49  N.  E.  063.  Under  such  a  decree  the 
amount  allowed  became  a  vested  property 
right.  Livingston  v.  Livingston,  173  N.  Y. 
377,  66  N.  B.  123,  61  L.  R.  A.  800,  93  Am. 
St.  Bep.  60O.  In  1884  and  1895  the  legisla- 
tion which  was  in  force  when  the  present  de- 
cree was  passed  and  concerning  the  effect  of 
which  the  adjudications  hereinbefore  referred 
to  have  been  made  supplanted  tbat  which 
had  previously  been  upon  the  statute  boolss. 
In  1900  an  act  was  passed  expressly  malcing 
this  new  legislation  with  its  reservations  of 
the  power  of  modification  or  annulment  at 
any  time  applicable  to  decrees  granted  prior 
to  1894.  Tb  is  act  was  declared  unconstitution- 
al and  Ineffective  as  Impairing  vested  rights. 
Livingston  v.  Livingston,  173  N.  Y.  377,  66 
N.  E.  123,  61  L.  R.  A.  800,  93  Am.  St  Rep. 
600.  Allowances  of  future  alimony  made 
prior  to  1894  created  a  Judicial  debt  of  rec- 
ord and  furnished  a  proper  basis  for  recovery 
in  another  action.  Wetmore  v.  Wetmore,  149 
N.  Y.  520,  44  N.  E.  160,  33  L.  R.  A.  708,  52 
Am.  St.  Rep.  752;  Moore  v.  Moore,  40  Misc. 
Rep.  162,  81  N.  Y.  Supp.  729;  France  v. 
France,  79  App.  Dlv.  291,  296,  79  N.  Y.  Supp. 
579.  The  opinion  in  the  Barber  Case,  after 
observing  that  the  New  Yorii  court  which 
granted  the  decree  had  the  power  to  en- 
force It  by  the  issuance  of  execution,  pro- 
ceeded to  express  its  conclusion  as  to  the  ex- 
traterritorial value  of  the  decree  by  saying 
that,  yrh&i  local  enforcement  could  not  be 
bad  by  reason  of  the  husband's  departure 
from  the  Jurisdiction,  action  could  be  brought 
on  behalf  of  the  wife  in  other  Jurisdictions 
to  carry  the  decree  into  Judgment  there  with 
the  same  effect  that  It  had  in  the  state  in 
which  the  decree  was  given.  Page  695  of  21 
How.  (16  L.  Ed.  226).  The  last  part  of  the 
statement  has  been  commented  upon  as  af- 
firming the  extraterritorial  operation  of  spe- 
cial collateral  remedies,  and  as  therefore  an- 
tagonistic to  those  portions  of  the  opinion  in 
the  Lynde  Case  which  touch  uiwn  that  sub- 
ject It  Is  perfectly  apparent,  however,  that 
the  court  was  speaking  of  decrees  whldi 
created  fixed  debts  enforceable  by  the  ordi- 
nary Judicial  processes,  and  tbat  its  language 
was  used  only  to  emphasize  the  fullness  of 
the  faith  and  credit  which  would  be  given  to 
such  a  decree.  It  thus  appears  that  while 
the  Barber  Case  is  authority  for  the  proposi- 
tion that  a  decree  directing  periodical  pay- 
ments by  a  husband  to  a  wife  living  in  sepa- 
ration by  way  of  future  alimony  or  mainte- 
nance, if  It  is  conclusive  In  its  character  and 


creates  a  fixed  obligation  to  pay  a  certain 
sum  of  money  which  will  within  the  home 
Jurisdiction  be  regarded  as  a  debt  of  record 
enforceable  by  execution  issuing  from  the 
court  which  granted  it,  is  one  to  which  extra- 
territorial effect  will  be  given,  it  is  not  au- 
thority for  the  doctrine  frequently  attributed 
to  It,  that  all  orders  or  decrees  for  future 
alimony,  regardless  of  their  character,  will 
be  given  such  effect.  The  Lynde  Case,  on  the 
other  hand,  is  authority  for  the  proposition 
that  a  decree  for  the  payment  of  future  ali- 
mony or  maintenance  which  Is  Inconclusive 
in  Its  character  by  reason  of  the  reservation 
to  the  court  which  made  it  of  the  unrestricted 
right  to  change  or  annul  it  at  discretion,  and 
which  is  not  enforceable  in  the  state  of  its 
origin  otherwise  than  by  special  processes 
exclusive  of  execution  and  Judgment  thereon 
and  execution,  Is  not  one  creating  such  a 
debt  of  record  as  will  entitle  it  to  or  Justify 
extraterritorial  oiforcement  It  is  not,  as 
has  been  sometimes  assumed,  authority  for 
the  larger  proposition  that  no  decree  for 
future  alimony  or  maintenance,  whatever  its 
character,  can  claim  or  have  oiforcement  in 
another  state.  The  two  cases  may  therefore 
well  stand  together  as  declarative,  as  far  as 
they  go,  of  authoritative  federal  principles. 
It  is  quite  conceivable  that  there  lies  between 
them  no  little  debatable  ground.  It  is  quite 
possible  tbat  the  limits  to  which  the  doctrine 
of  the  Lynde  Case  ought  to  be  carried  are 
not  clearly  determined.  But,  whatever  ques- 
tions of  that  kind  might  be  suggested,  we  are 
not  here  concerned  with  them,  since  it  is 
apparent  that  the  facts  of  the  present  case 
fill  out  the  full  measure  of  the  conditions  pre- 
sented In  the  Lynde  Case  and  bring  it  within 
the  application  of  the  doctrine  there  laid 
down.  Our  conclusion  must  therefore  be  con- 
trolled by  that  decision,  adversely  to  the 
plaintiff's  right  to  recover. 

There  Is  error,  the  Judgment  Ib  reversed, 
and  the  cause  remanded  for  the  rendition  of 
Judgment  in  favor  of  the  defendant  The 
other  Judges  concurred. 


<M)  Oonn.  87) 

STAFFORD    SPRINGS    ST.    RY.    00.   ▼. 
MIDDLE  RIVER  MFG.  CO. 

SAMB  T.  EASTERN  0ONNBX3TICDT 

REAI/TY    CO. 

(Supreme  (3onrt  of  Errors  of  Connecticut 

June  5,  1907.) 

1.  Eminent  Domain  —  (Condemnation  of 
Land  for  Street  Railboad— Ck)NDinons 
Precedent 

Gen.  St.  1902,  |  3681,  providing  that  every 
railroad  company  before  applying  to  the  com- 
missioners for  their .  approval  of  Uie  location  of 
its  road  shall  deposit  with  the  State  Treasurer 
a  specified  sum  for  each  mile  of  its  proposed 
road,  when  considered  in  connection  with  the 
facts  that  it  was  enacted  in  1882  when  street 
railroads  were  operated  by  horses,  and  that  it 
was  placed  in  the  Revisal  of  1902,  in  the  chap- 
ter relating  to  steam  railroads,  and  not  re- 
ferred to  In  the  subsequent  chapter  relating 
to   street    railroads,    and    when   considered    in 
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connection  with  sections  8680.  3687,  and  3844, 
anthorizing  railroad  companies  to  acquire  land 
necessary  for  the  construction  of  their  roads,  and 
autborizine  every  street  railway  company  to 
purchase  land  for  its  road,  and  regulating  the 
conditions  and  methods  of  exercising  the  power 
of  eminent  domain  given  to  steam  railroads, 
does  not  apply  to  a  street  railway  company  au- 
thorized by  its  charter  to  take  land  in  the  man- 
tier  i>rovided  for  taking  land  for  steam  railroads, 
and  it  need  not  deposit  with  the  Treasurer  of 
t]^e  state  any  anm  for  each  mile  of  its  proposed 
road  l)efore  it  can  maintain  proceedings  to  con- 
demn land  for  its  road. 

2.  CoBPOBAxiONS— Meetirob  ov  Dibectobs— 

Vai-iditt. 

Fonr  of  the  seven  directors  of  a  corpora- 
tion held  a  meeting  pursuant  to  a  call  made 
by  the  secretary  of  the  board  by  telephonic 
communication  with  them.  The  other  three 
could  not  be  4'eached  before  the  meeting,  and 
had  no  notice  of  it,  but  after  its  close  they 
with  the  other  four  signed  a  waiver  of  notice. 
Held,  that  the  action  taken  at  the  meeting  was 
valid. 

[Ed.  Note.— For  canea  Sn  point,  see  Cent.  Dig. 
vol.  12,  Corporations,  if  1^  1302.] 

8.  ESuiNBRT  Domain  —  CoHDBUsATioir  fob 
Stbebt  Railroad — Attempted  AaBEEUENi 
wiin  Landowneb. 

In  proceedings  by  a  street  railroad  to  con- 
demn land  for  its  road,  it  appeared  that  ,the 
approval  of  the  location  of  the  road  by  the 
commissioners  was  first  asked  and  given  in  Jan- 
uary, 1907.  and  that  the  only  attempts  made  by 
tlie  company  to  agree  with  the  owners  of  the  land 
sought  to  be  taken  took  place  in  1906.  Held, 
that  it  was  immaterial  that  negotiations  with 
the  owners  for  the  purchase  of  the  land  were 
not  renewed  after  the  approval  of  the  location 
of  the  road. 

SEid.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  18,  Eminent  Domain,  j  462.] 

4.  Evidence  —  Pbxsi7hftion8  —  Contintt- 
ANCE  OF  Fact. 

Proof  that  several  years  before  the  trial 
a  person  was  the  treasurer  of  a  domestic  cor- 
poration which  failed  to  thereafter  file  any 
annual  statement  giving  the  names  of  its  offi- 
cers as  required  by  law  authorized  the  inference 
that  he  was  its  treasurer  up  to  the  time  of  the 
trial. 

[SM.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  |  87.] 

5.  Eminent  Domain— Pbooeedinob  to  Coh- 
DemK  Land  roB  a  Stbbet  Railroad— Ne- 

QOTrATIONS   FOB    PUBCHASB— NECESSITY. 

Under  Gen.  St.  1902,  |  3687,  providing 
that,  when  a  railroad  company  cannot  obtain 
real  estate  for  railroad  purposes  by  agreement 
with  the  parties  interested,  it  may  apply  to  any 
judge  for  the  appointment  of  appraiseia  to  esti- 
mate damages  that  may  arise  from  the  taking 
of  the  laud,  etc.,  an  application  by  a  street 
railroad  company  to  condemn  land  for  .its  right 
of,  way  cannot  oe  sustained  without  proof  that 
the  company  could  not  obtain  the  land  by 
agreement  with  the  owner,  and  it  was  not 
enough  to  prove  that  it  had  negotiated,  though 
in  the  best  of  faith,  with  some  one  not  in  fact 
owning  the  land  or  representing  the  owner. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  18,   Eminent  Domain,  §  462.] 

6.  Same— EviDENCB— AiJmissibility. 

In  proceedings  by  a  street  railroad  to  con- 
demn land  for  its  right  of  way,  evidence  that 
Its  agent  entered  into  negotiations  with  a  third 
person  who  claimed  to  represent  the  corpora- 
tion owning  the  land  songht  to  be  taken,  and 
had  in  his  possession  deeds  of  the  land  executed 
to  it  and  named  a  price  for  the  land  which 
the  company  declined  to  pay,  and  that  the  agent 
received  several  letters  in  regard  to  the  matter 
from  the  third  person,  one  of  wliich  was  sub- 


scribed by  the  name  of  the  eorporatjon,  tct- 
lowed  by  the  name  of  the  third  person,  was 
admissible  to  show  negotiations  with  one  rep- 
resenting the  owner,  essential  to  the  mainte- 
nance of  the  proceedings. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  18,  Eminent  Domain,  (  533.] 

7.  Evidence  — Best  and   Secondabt  — Oon- 

DEMNATION   PbOCEEDINGS. 

In  proceedings  by  a  street  railroad  to  con- 
demn land  for  its  right  of  way,  the  court  die 
not  err  In  permitting  its  agent,  who  testifier 
that  he  took  a  draft  contract  for  the  sale  o' 
the  land  sought  to  be  taken,  and  owned  by 
foreign  realty  company,  to  an  individual  shown 
by  a  statement  previously  filed  by  the  corpora- 
tion to  be  Its  treasurer,  to  state  that  the  con- 
tract, not  produced  nor  its  absence  acconnted 
for,  was  drawn  in  terms  as  a  contract  by  the 
foreign  company,  though  the  evidence  was  not 
the  best  evidence;  the  rule  requiring  the  ex- 
clnsion  of  secondary  evidence  not  oeing  in- 
flexibly applied  in  such  proceedings. 

8.  Emine;>t  Domain  —  Condemnation  Pbo- 
ceedings  —  Negotiations  with  Owneb  — 
Evidence. 

Where,  in  proceedings  bv  a  street  railroad 
to  coiadnmn  land  for  a  right  of  way,  the  evi- 
denc>  showed  that  its  agent  had  entered  into 
negotiations  with  a  third  person  who  claimed 
to  represent  a  company  owning  the  land  songht 
to  lie  taken,  with  a  view  of  purchasing  the 
same,  evidence  of  the  tax  collector  of  the  town 
where  the  land  was  located  that  the  year  be- 
fore he  received  from  the  third  person  a  list 
of  the  property  owned  by  the  corporation  which 
was  liable  to  taxation  was  admissible  to  show 
that  the  third  person  acted  for  the  company. 

Appeal  from  Superior  Court,  Tolland  Oono* 
ty;  Joel  H.  Reed,  Judge. 

Applications  by  the  Stafford  Springs  Street 
Railway  Company  against  the  Middle  River 
Manufacturing  Company  and  against  the 
Eastern  Connecticut  Realty  Company  for  the 
appointment  of  appralgers  In  proceedings  to 
condemn  land  for  a  right  of  way.  B'rom  an 
order  Appointing  appraisers,  entered  after  m 
hearing  held  In  1907,  after  overruling  de- 
murrers to  each  application  and  the  sustain- 
ing of  a  demurrer  to  a  paragraph  of  each 
answer,  defendants  appeal.    AfBrmed. 

Donald  6.  Perkins  and  Rol>ert  H.  FIsk,  for 
appellant    Benjamin  I.  Spock,  for  appellee. 

BAIiDWIN,  C.  J.  Neither  application  con- 
tained any  allegation  that  the  company  pre- 
ferring It  had  made  a  deposit  with  the  Treas- 
urer of  the  state  of  a  sum  equal  to  $11  tat 
each  mile  of  Its  proposed  road  in  this  state. 
Demurrers  on  this  ground  were  overruled, 
and  averments  In  the  answers  that  no  sndi 
deiKtsit  had  been  made  were  held  insufficient. 
The  charter  of  the  company  authorizes  it  to 
take  land  for  Its  charter  ''In  the  same  man- 
ner as  provided  for  taking  land  for  steam 
railroad  purposes."  13  8p.  Laws,  p.  919,  | 
11.  In  chapter  213  of  the  General  Statutes 
of  1902,  the  title  of  which  is,  "Location  and 
Construction  of  Steam  Railroads,"  It  Is  pro- 
vided (section  3680)  that  every  railroad  com- 
pany may  take,  with  the  approval  of  the 
railroad  commissioners,  as  much  real  estate 
as  may  be  necessary  for  the  proper  construc- 
tion and  security  of  Its  road,  and  section  8881 
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reads  as  follows:  "Every  sncb  company,  be- 
fore applying  to  the  commissioners  for  their 
approral  of  the  location  of  its  road,  shall  de- 
posit with  the  State  Treasurer  a  sum  equal 
to  eleren  dollars  for  each  mile  of  Its  pro- 
posed road  Id  this  state.  And  the  comptrol> 
Ut  shall  indude  such  company  among  the 
several  railroad  companies  in  hha  next  an- 
mia]  apportionment  of  the  office  exi)ense8 
and  salaries  of  said  commissioners,  estimat- 
ing the  length  of  its  main  track  or  tracks  as 
equal  to  the  proposed  length  of  its  road ;  and 
said  treasurer  Bliall  deduct  from  said  deposit 
the  amount  so  api>ortloDed  to  such  company, 
and  return  the  remaindo:  to  the  treasurer  of 
Boch  company."  Gen.  St  1902,  (  8882,  directs 
that  in  the  apportionmmt  of  the  office  ex- 
penses and  Balarles  of  the  railroad  commis- 
sioners among  the  several  companies  all  com- 
panies "operating  railroads  and  street  rail- 
ways in  t)il8  state"  shall  be  included.  Oen. 
St  1902,  i  1,  provides  that  "the  phrase  'rail- 
road company'  shall  be  construed  to  mean 
and  Include  all  corporations,  trustees,  re- 
ceivers, or  other  persons,  that  lay  out,  con- 
struct, maintain,  or  operate  a  railroad  oper- 
ated by  steam  power,  unless  such  meaning 
would  be  repugnant  to  the  context  or  to  the 
manifest  Intention  of  the  general  assembly." 
The  applicant's  charter  (section  2)  excludes 
the  nse  of  steam  power  upon  its  railway. 
Oen.  St.  1902,  t  2432,  declares  that  "the 
existing  statutes  with  regard  to  the  taxation 
of  railroads  shall  apply,  extend  to,  and  in- 
clude all  street  railways  of  every  descrip- 
tion." A  street  railway  company  Is  a  kind 
of  railroad  company,  but  It  does  not  follow 
that  It  Is  affected  by  every  statute  concern- 
ing railroad  comiwnles.  That  Is  a  question 
to  be  determined  in  each  case  by  a  study  of 
the  whole  body  of  legislation  bearing  upon 
the  Question.  Mass.  Loan  ft  Trust  Co.  v. 
Hamilton,  88  Fed.  S88,  S2  C.  C.  A.  46,  <S9 
V.  S.  App.  408.  Such  a  study  of  the  stat- 
utes to  which  reference  has  been  made  sat- 
isfies OS  that  Oen.  St  1902,  |  3681,  does  not 
apply  to  street  railway  companies.  Its  first 
words,  "every  such  company,"  manifestly  re- 
fer to  the  initial  words  of  section  3680,  whidi 
are  that  "vrety  railroad  company  may  lay 
out  its  road  not  exceeding  six  rods  wide." 
For  street  railways  the  taking  of  such  a 
width  of  the.  street  Is  never  required.  Oen. 
St  1902,  }  3681,  wu  first  enacted  In  1882. 
At  that  time  stneet  railways  were  operated 
by  the  use  of  bouses,  and  seldom,  if  ever, 
laid  except  on  the  highway;  nor,  it  Is  be- 
Itored,  bad  ai«y  sticet  railway  charters  been 
granted  which  conferred  the  power  Qt  taking 
land,  without  the  consent  of  the  owner.  The 
placing  «f  tills  statute,  20  years  later,  In 
arranging  the  Bevision  of  1902,  in  a  chapi- 
ter entitled  ac  relating  only  to  steam  rail- 
roads, and  the  omldslon  of  any  reference  to 
It  In  the  subsequent  chapter  (217)  of  the 
same  title  entitled  "Street  Railway  Compa- 
nies," indicate  that  it  was  not  intended  to 


enlarge  the  scope  of  its  application.  Gen. 
St  1902,  I  8844,  authorizing  every  street 
railway  company  to  purchase  land  for  its 
roadbed,  would  also  have  been  unnecessary, 
had  they  been  Included  under  the  terms  of 
section  3680.  That  section  gives  steam  rail- 
road companies  power  to  take  land  by  con- 
demnation. It,  also,  in  connection  with  sec- 
tion 3687,  regulates  the  conditions  and  meth- 
ods of  exercising  the  power,  and  it  Is  to 
such  regulations  of  the  manner  of  proceeding 
that  section  11  of  the  plaintiff's  charter  re- 
fers. 

The  records  of  the  directors  of  the  appli- 
cant showed  that  a  vote  to  take  the  lands  In 
question  was  passed  by  them  on  February  9, 
1907,  at  11  a.  m.  In  fact,  a  meeting  of  the 
board  for  that  time  had  been  called  by  the 
secretary  on  the  preceding  day  by  telephonic 
communication  with  four  directors.  They 
were  present  at  this  meeting  and  constituted 
a  quorum.  The  total  number  of  directors 
was  seven.  The  other  tbree  could  not  be 
reached  before  the  meeting  was  held,  and  had 
no  notice  of  It  After  its  close  all  seven  sign- 
ed a  waiver  of  notice,  bearing  the  date  of 
February  9th,  The  management  of  a  cor- 
poration cannot  be  paralyzed  by  every  ab- 
sence of  a  director  from  its  place  of  business 
or  from  the  state  at  a  time  when  a  meeting 
of  the  board  seems  necessary.  Notice  to  a 
majority,  in  snch  a  case,  If  they,  being  all 
that  can  be  reached,  proceed  to  hold  the  meet- 
ing, will,  in  the  absence  of  any  by-law  to  the 
contrary,  support  their  action,  at  least  if, 
as  in  the  present  Instance,  the  others  subse- 
quently sign  and  file  a  waiver  of  notice,  and 
the  corporation  acquiesces  In  what  was  done 
by  making  It  tbe  basis  of  a  claim  of  legal 
right  Chase  v.  Tuttle,  55  Conn.  460,  12 
Atl.  874,  3  Am.  St.  Rep.  64.  The  approval  Of 
the  railway  location  by  the  railroad  commls- 
slonere  was  first  asked  and  given  in  Jannary, 
1907.  Tbe  only  attempts  made  by  the  ai^Il- 
cant  to  agree  with  the  defendants  as  to  terms 
of  purchase  took  place  in  1906.  It  is  im- 
material that  they  were  not  renewed  after 
the  approval  of  the  location  and  the  vote  of 
the  directors.  Their  failore  was  the  only 
occasion  for  that  vote  which,  bad  they  be6n 
sncoessful,  would  have  been  ntmteessary. 
Negotiation  with  landownera  naturally  pre- 
cedes a  resort  to  condemnation  proceedings. 

The  Middle  RivA  Manufacturing  (Jompany 
Is  a  Connectlcdt  corporation.  The  lands  in 
question  are.  in  StaflSord.  The  applicant  pro- 
duced evidence  that  one  Sheehan  was  Its 
treasurer  in  1903,  and  that  since  that  year 
the  company  bad  failed  to  file  with  tbe  Sec- 
retary of  the  state  any  annual  statement  giv- 
ing the  names  of  its  officers  as  required  by 
law.  This  authorized  the  inference  that  he 
mis  Its  treasurer  np  to  the  time  of  trial. 
Gray  v.  Finch,  2B  Conn.  405,  518.  The  ap- 
plicant offered  evidence  that  its  land  agent 
made  reasonable  inquiry  for  some  one  with 
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of  that  company,  and  as  a  result  altered  in- 
to negotiations  witli  Sbeehan,  who  claimed  to 
represent  it,  bad  In  bis  possession  deeds  of 
land  In  Stafford  executed  to  It,  and  named 
a  price  for  tbe  land  desired,  wbicb  the  ap- 
plicant declined  to  give,  and  that  he  received 
several  other  letters  In  regard  to  tbe  matter 
from  Sbeehan,  one  of  which  was  subscribed: 
"The  Middle  River  Manufacturing  Co.,  Ina 
J.  M.  Sbeehan."  This  evidence  was  offered 
and  received  only  to  show  that  the  applicant 
bad  endeavored  In  good  faith  to  obtain  tbe 
land  from  tbe  company  by  agreement  Un- 
der Gen.  St  1902,  §  3687,  tbe  application 
could  not  be  sustained  without  proof  that 
tbe  applicant  could  not  obtain  it  by  agree- 
ment with  tbe  owner.  It  was  not  enough  to 
prove  that  it  bad  negotiated,  though  in  the 
best  of  faith,  with  some  one  not  in  fact  own^ 
Ing  the  land  or  representing  the  owner.  But 
tbe  applicant  was  entitled  to  the  admission 
of  this  evidence  as  tending  to  show  negotia- 
tions with  one  who  did  represent  the  owner. 
Summary  administrative  proceedings  of  this 
nature  before  a  Judge  at  chambers  are  not 
governed  in  respect  to  pleadings  and  evidence 
by  the  strict  rules  prescribed  for  ordinary 
actions  at  common  law.  They  are  in  their 
nature  comparatively  Informal.  The  hear- 
ing takes  place,  not  before  Jurors  for  whose 
protection  against  being  led  ofT  Into  imma- 
terial inquiries  or  confused  by  remote  evi- 
dence, those  rules  have  been  devised,  but  be- 
fore a  single  magistrate  of  trained  mind,  who 
is  learned  in  tbe  law.  The  application  is 
one  calling  for  speedy  action.  The  Judge  to 
whom  it  is  addressed,  wbile  exercising  Judi- 
cial power,  is  at  liberty  to  receive  any  evi- 
dence which  Is  fairly  calculated  to  aid  him  in 
coming  to  a  just  conclusion.  Although  there 
was  no  evidence  as  to  the  powers  of  tbe  treas- 
urer of  the  Middle  River  Manufacturing  Com- 
pany, it  was  competent  for  the  Judge  to  as- 
sume that  they  were  such  as  were  naturally 
implied  in  Sheetian's  acts  while  assuming  to 
negotiate  in  Its  behalf,  and  while  the  holder 
of  that  office. 

The  Eastern  Connecticut  Realty  Company 
is  a  New  York  corporation.  Its  statement, 
filed  in  the^  proper  office  of  that  State  in 
1903,  showed  that  Stteehan  was  then  its 
treasurer.  Evidmce  of  negotiations  with  him 
as  agent  of  that  company,  similar  to  that  of 
tlie  negotiations  had  with  him  as  agent  of 
the  Middle  River  Manufacturing  Company 
was,  for  reasons  already  sufficiently  stated, 
properly  admitted.  Tbe  land  agent  of  the 
plaintiff,  having  also  testified  that  he  took 
a  draft  contract  for  the  sale  of  tbe  land 
owned  by  the  Eastern  Connecticut  Realty 
Company  to  She^an  to  obtain  the  company's 
signature,  was  permitted  to  state  further  (the 
contract  not  having  been  produced  nor  its 
absence  accounted  for)  that  It  was  drawn  in 
terms  as  a  contract  by  that  company.  The 
objections  of  the  Eastern  Connecticut  Realty 
Company  to  the  admission  of  this  testimony 


were  properly  overruled.  In  bearings  of  this 
nature  the  rule  excluding  any  but  the  best 
evidence  need  not  be  inflexibly  applied. 

Testimony  was  also  properly  received  from 
the  tax  collector  of  Stafford,  that  in  the  fall 
of  1906  he  received  from  Sbeehan  a  list  of 
the  property  owned  by  each  of  the  defend- 
ants which  was  liable  to  taxation  there,  wltb 
a  request  to  file  It  This  tended  to  fortify 
tbe  presumption  that  Sbeehan  was  then  the 
treasurer  of  each,  because  he  acted  as  such 
an  office  naturally  would  in  a  matter  In 
whidi  it  was  Important  that  the  company 
should  act 

Tbe  evidence  Introduced  fully  Justified  tbe 
finding  that  each  application  was  proved 
true. 

There  is  no  error  In  either  case.  The 
otber  Judges  concurred. 

(80  Conn.  U) 
BRANSFIELD  v.  WIGMORB  et  al. 
(Supreme   Ourt   of   Errors   of   Ckinnecticut. 
June  5,  1907.) 

Wnxs— Construction— Estates  Acquired. 

A  testator,  after  providing  for  the  pay- 
ment of  a  legacy  to  a  person  named,  gave  the 
residue  of  his  estate,  consisting  of  personalty, 
in  trust  for  his  son,  his  only  heir,  the  income 
to  be  paid  to  the  bod,  and  provided  that  if. 
during  the  trust,  tbe  Ron  should  be  competent  to 
take  care  of  his  property  in  the  judgment  of  the 
trustee,  or  in  the  event  of  his  marriage,  the 
trust  should  terminate.  Held,  that  the, son,  in 
addition  to  tbe  rurht  to  receive  the  income  of 
the  estate  daring  his  life,  took  a  transmissible 
title  to  tbe  entire  estate. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  49,  Wills,  §§  1607,  1608.] 

Case  reserved  from  Sux>erIor  Court,  Middle- 
sex County;  Howard  J.  Curtis,  Judge. 

Action  by  John  Bransfield,  trustee  of  the 
will  of  Thomas  Wlgmore,  deceased,  against 
Michael  Wlgmore  and  others,  for  tbe  con- 
struction of  tbe  will  of  tbe  deceased.  Re- 
served for  tbe  advice  of  the  Supreme  Court 
of  Errors.    Decree  advised. 

Clarence  E.  Bacon,  for  plaintiff.  Gnstaf  B. 
Carlson,  for  defendant  William  WIgmore's 
estate.  William  J.  Coughlln,  Jr.,  for  defend- 
ants, Ellen  and  Margaret  O'Brien.  Daniel 
J.  Donaboe,  for  defendants  Mlcbad  Wlgmore 
et  aL 

HAIili,  J.  Thomas  Wlgmore,  late  of  Port- 
land, in  this  state,  died  testate  October  28, 
1900,  leaving  an  estate,  consisting  wholly  of 
personal  property,  of  tbe  value,  after  tbe  pay- 
ment of  debts,  of  about  $11,000.  His  will, 
executed  September  24,  1000,  after  providing 
for  the  payment  of  his  debts,  for  a  legacy  of 
$100  to  a  person  whose  relation  to  tbe  testa- 
tor does  not  appear,  and  for  the  appointment 
as  executor  of  the  person  named  elsewhere 
in  the  will  as  trustee,  contains  only  ttals  re- 
maining provision:  "Third.  I  give,  devise 
and  bequeath  unto  Patrick  Sullivan,  of  said 
Portland,  all  the  rest,  residue  and  remainder 
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trust  for  m7  son,  William  Wigmore,  of  said 
Portland,  the  inoome  thereof  to  be  paid  over 
to  my  said  son  by  said  tniatee.  If  at  any 
time  during  the  continuance  of  said  trust  my 
said  son  should  be  competent  and  capable 
of  taking  care  of  his  property  (or  In  the  event 
of  my  son's  marriage)  in  the  Judgment  of  my 
said  trustee,  then  I  Instruct  that  this  trust 
sball  terminate,  and  my  said  trustee  Is  to 
turn  over  to  my  said  son  the  balance  of  said 
trust  estate,  and  in  that  event  I  give,  devise 
and  bequeath  all  the  unexpended  balance  of 
said  trust  estate  to  my  son  William  and 
bis  heirs  forever." 

WlUianl'  Wigmore  was  the  testator's  sole 
belr  at  law.  He  never  married,  nor  was 
the  trust  estate  ever  turned  over  to  blm  nn^ 
der  said  provision  of  the  will.  He  died  in 
1906,  leaving  a  will,  the  executor  of  which, 
is  a  party  to  this  action.  Other  parties  are 
the  children  of  deceased  brothers  of  said 
testator,  Thomas  Wigmore,  his  sister,  the 
maternal  aunts  of  William  Wigmore,  and  the 
administrator  c.  t  a.  of  the  estate  of  said 
Thomas  Wigmor&  The  plalntifT  is  the  suc- 
cessor of  the  trustee  named  in  the  will.  The 
questions  upon  which  our  advice  is  asked  are, 
in  substance,  whether  by  said  provision  of 
his  father's  will  William  took  only  a  life 
estate  in  said  personal  property,  the  remain- 
der being  intestate  estate  of  Thomas  Wig- 
more, or  whether,  In  addition  to  the  right  to 
receive  the  income  of  the  estate  during  his 
life,  Wllllaoi  also  took  a  transmissible  or 
devisable  title  to  the  entire  estate. 

Presumably  the  natural  desire  of  Thomas 
Wigmore  was  that  his  .only  child  should  in- 
herit his  property.  The  will  Itself  suggests 
a  reason  why,  In  order  to  secure  to  bis  son 
the  income  from  the  property,  the  testator 
deemed  it  necessary  to  limit  to  some  extent 
his  son's  control  over  it,  namely,  that  be 
might  not  be  "competoit  and  capable  of  tak- 
ing care  of  bis  property."  Apparently  the 
testator's  only  reason  for  making  a  will, 
apart  from  his  desire  to  make  the  bequest 
of  $100,  was  to  guard  against  such  loss  to 
bis  son  of  the  Income  from  the  estate  as  he 
feared  might  result  from  the  letter's  inabil- 
ity to  properly  care  for  the  property.  To  ac- 
complish this  purpose  the  testator  does  not, 
even  in  case  William  neither  marries  nor  is 
found  competent  to  have  the  care  of  the  prop- 
erty, expressly  limit  William's  interest  in  this 
personal  property,  as  be  might  have  done,  to 
a  life  estate,  or  to  the  mere  right  to  receive 
the  Income  from  the  property;  nor  does  the 
language  of  the  l>equest  to  the  trustee  In- 
dicate that  William's  rights  and  interest  in 
the  property  were  intended  to  be  so  limited. 
On  the  contrary,  the  entire  residue  of  the 
estate  Is  given  in  trust  to  William.  The  lan- 
guage of  the  will  is :  "I  give,  deylse  and  be- 
queath [to  the  trustee  named]  all  the  rest, 
residue  and  remainder  of  my  estate  [after 
the  payment  of  debts  and  the  $100  legacy] 
of  every  name  and  nature  In  trust  for  my 


gon,  •  •  •«•  Later  In  tbe  will  the  prop- 
erty 80  gtvax  in  trust  is  referred  to  as  "bis 
[William's]  property." 

It  is  to  be  presumed  that  in  making  his  will 
the  testator  intended  to  leave  no  part  of  his 
estate  intestate.  He  has  made  no  gift  over 
of  any  remainder  after  the  death  of  William. 
The  language  of  the  will  is  broad  enough  to 
describe  a  gift  to  the  trustee  of  the  entire 
legal  title  to  the  residue  of  the  estate  re- 
maining after  the  payment  of  debts  and  the 
legacy  named,  and  to  William  of  the  entire 
beneficial  Interest  In  such  residue,  subject 
only  to  the  restrictions  and  conditions  Im- 
posed by  the  trust  We  are  of  opinion  that 
the  testator  intended  to  make  such  a  com- 
plete disposition  of  all  of  his  estate  by  his 
will,  and  that  William  had  the  power  to  dis- 
pose of  the  estate  In  question  by  will. 

We  therefore  advise  the  superior  court  that 
the  personal  property  In  the  hands  of  the 
plaintiff  Is  not  Intestate  estate  of  Thomas 
Wigmore;  that  William  Wigmore  took  a 
devisable  Interest  In  said  estate,  under  the 
will  of  his  father;  and  that  the  plaintiff 
should  pay  over  or  deliver  said  estate  In  his 
hands  as  trustee  to  the  executor  of  the  will 
of  William  Wigmore,  less  such  expenses  and 
fees  as  may  be  allowed  by  said  court.  No 
costs  will  be  taxed  In  this  court.  The  other 
Judges  concurred. 


(80  Conn.  ») 

EKARNS  V.  NIGKSB. 

(Supreme  Court  of  Errors  of  CJonnecticnt    Jnne 
6,  1907.) 

1.  Pbincipai.  ANn  Agent— Powjebs  or  Agent. 

The  creation  of  an  agency  clothes  the 
agent  with  such  authority  as  is  proper  and 
necessary  to  effectuate  its  purposes. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  40,  Principal  and  Agent,  |  254.] 

2.  Samb— Sales— Baiitbb. 

Where  plaintiff  delivered  his  horse  to  a 
special  agent  for  some  purpose  connected  with 
its  sale,  the  agent  had  no  apparent  authority  to 
exchange  the  norse  for  another  horse  and  some 
money. 

(Ed.  Note.— For  cases  in  point,  see  Cient.  Dig. 
vol.  40,  Principal  and  Agent,  {  291.] 

Appeal  from  Court  of  Common  Pleas,  Hart- 
ford County;  John  Coats,  Judge. 

Replevin  by  Michael  H.  Keams  against 
Herman  R.  Nlckse.  Judgment  for  defendant 
and  plaintiff  appeals.  Error,  and  new  trial 
granted. 

Upon  the  trial  it  was  undisputed  that  the 
plaintiff,  the  owner  of  a  horse.  Intrusted  it 
to  one  Pearson  for  some  purpose,  that  Pear- 
son traded  the  borse  to  the  defendant  in  re- 
turn for  another  horse  and  the  defendant's 
check  for  $28,  that  the  plaintiff  subsequently 
having  found  the  horse  in  the  defaidant's 
possesslom,  and  learned  the  facts  of  the  trade, 
demanded  It,  and  that  the  demand  was  re- 
fused. The  plaintiff  offered  evidence  to  show 
that  the  horse  was  delivered  to  Pearson  for 
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the  sole  purpose  of  showing  It  to  one  Hills, 
With  a  view  to  a  sale  to  him  for  $100.  The 
defendant  sought  to  establish  that  the  horse 
was  placed  In  Pearson's  bands  for  sale  gen- 
erally for  $100.  There  was  evidence  tending 
to  show  that  Pearson  bud  dealt  more  or  less 
in  horses  to  the  knowledge  of  each  of  the 
parties,  neither  of  whom,  however,  were  well 
acquainted  with  him;  that  the  horse  taken 
by  him  from  the  defendant  in  said  trade  was 
the  same  day  sold  to  one  McNamara,  who 
still  has  it;  that  Pearson  collected  said  $28 
check ;  that  he  never  acconnted  to  the  plain- 
tiff for  the  proceeds  of  said  trade ;  and  that 
he  has  since  been  In  parts  unknown  to  the 
parties.  Tbe  plaintiff  requested  the  oonrt  to 
■  Instruct  the  jury  that  the  power  to  sell  con- 
ferred upon  an  agent  tn  such  a  case  did  not 
clothe  the  agent  with  the  apparent  authority 
to  barter  or  exchange,  and  that  third  parties 
dealing  In  the  form  of  barter  or  exchttnge 
with  such  agents  Bo  authorized  did  so  at 
their  own  risk.  The  court  charged  the  Jury 
upon  that  subject  as  followa:  "The  plaintiff 
claims  that  he  delivered  the  horse  to  Pearson 
for  the  purpose  of  having  Pearson  show  the 
horse  to  one  Hills,  with  the  view  of  a  sale 
t>y  plaintiff  of  the  horse  to  Hills  for  the  price 
of  $100,  and  for  no  other  purpose.  The  de- 
fendant claims,  in  sulistauce,  that  plaintiff  de- 
livered the  horse  to  Pearson  to  eell  for  $100. 
If  the  plaintiff's  claim  is  true,  then  Pearson 
would  have  no  authority  to  sell,  and  the  mere 
Intrusting  of  Pearson  with  the  possession  for 
a  special  pntpoee  would  not  clothe  him  with 
any  real  or  apparent  authority  to  make  the 
trade  with  defendant — the  mere  Intrusting  of 
Pearson  with. the  possession.  If  plaintiff,  on 
the  other  hand,  intrusted  the  horse  to  Pear- 
iBon  for  sale,  the  mere  fact  that  his  authority 
to  sell  was  restricted  by  the  plaintiff  without 
knowledge  on  the  part  of  the  defendant  to  a 
sale  to  Hills  alone,  or  to  a  sale  for  cash,  or 
at  a  fixed  price,  would  neither  of  them  render 
a  trade  such  as  Pearson  made  with  the  de- 
fendant void.  I  will  repeat  that  If  plain- 
tiff, on  the  other  hand.  Intrusted  the  horse  to 
Pearson  for  sale,  the  mere  fact  that  his 
authority  to  sell  was  restricted  by  the  plain- 
tiff, without  knowledge  on  the  part  of  the 
defendant  to  a  sale  to  Hills  alone,  or  to  a  sale 
for  cash,  or  at  ft  fixed  price,  would  neither 
of  them  render  a  trade  such  as  Pearson 
made  with  the  defendant  void.  Pearson,  in 
snch  a  case,  would  be  acting  within  the  ap- 
parent scope  of  an  authority,  where  anthor- 
ity  was  given  him,  though  of  a  more  limited 
character:  such  restrictions  being  unknown 
to  the  defendant  And  when  an  agent  acts 
within  the  apparent  ^cope  of  his  authority, 
without  any  knowledge  on  the  part  of  the 
person  who  Is  acting  with  him  with  reference 
to  any  restriction,  the  action  of  the  agent 
will  bind  his  principal  so  far  as  he  acts  with- 
in the  apparent  scope  of  his  authority." 

Andrew   3.  Broughel,   Jr.,   for  appellant 
William  F.  Henney,  for  appeilea 


PRENTICE,  J.  (after  stating  the  facts). 
Pearson  was,  upon  the  conceded  facts,  a  spe- 
cial agent  of  the  plaintiff  intrusted  with  the 
latter's  horse  for  some  purpose  connected 
with  Its  sale.  Upon  the  trial  the  parties  dis- 
agreed both  as  to  the  power  In  terms  con- 
ferred upon  the  agent  and  as  to  the  apparent 
authority  with  which  as  a  matter  of  law  that 
power,  attended  as  It  was  with  the  possession 
of  the  horse,  clothed  him  with  ret;>ect  to 
dealings  with  third  parties.  It  was  incunn- 
beat  upon  the  oonrt  to  give  the  Jury  instruc- 
tions ai9ng>riate  to  sueb  a  situation  as  the 
evidence  should  establish,  and  this  duty  it 
undertook  to  perform. 

The  creation  of  an  agency  carries  -with  It 
the  usual  and  appropriate  means  of  ac- 
complishing Its  object,  and  clothes  the  agent 
with  such  antiwrlty  as  Is  proper  and  neces- 
sary to  effectuate .  its  purposes.  Benjamin 
V.  Benjamin,  16  Conn.  856,  38  Am.  Deo,  384; 
Thames  Steamboat  Co.  v.  Honsatonic  B.  Co., 
24  Conn.  61,  63  Am.  Dec.  154.  In  the  absence 
of  any  trade  usage,  the  power  to  sell  does  not 
carry  with  it  or  imply  the  power  to  barter  or 
exchange.  Woodward  v.  Jewell,  140  U.  S.  253, 
11  Sup.  Ct  784,  35  L.  Ed.  478;  Hayes  v.  Colby. 
65  N.  H.  103, 18  Atl.  251 ;  0rury  v.  Barnes,  29 
nL  App.  1C6;  Cleveland  t.  State  Bank,  16 
Ohio  St  236,  88  Am.  Dec.  445 ;  Trudo  v.  An- 
derson, 10  Mich.  357,  81  Am.  Dea  705 ;  Brown 
y.  Smith,  67  K.  a  245. 

The  court  was  therefore  in  error  in  respect 
to  a  material  matter  when  it  told  the  jury, 
in  effect,  that,  if  the  power  of  sale  was  givsi 
to  Pearson,  be  thereby  became  clothed  with 
apparent  authority  to  make  such  a  trade  as 
he  in  fact  made.  There  is  nothing  in  the 
record  upon  which  an  App9.rait  authority  to 
barter  could  be  predicated. 

There  is  error,  and  ^  new  trial  la  granted. 
Ttie  other  Jodges  conoorred. 

(80  Conn.  iS) 

LEPARD  T.  CLAFP  et  sL 

(Snpreme  Court  of  Errors  of  Gonnecticnt.    Jane 
5,  1907.) 

1.  PBBPEircniES— Suspension  ov  Powbb  ov 
AxiEHATion— Real  Estate. 

A  will,  after  making  a  gift  in  trust  to 
pay  the  income  to  testator's  wife  for  life,  the 
income  after  her  death  to  be  divided  among 
testator's  five  bods,  provided  that  after  the 
death  of  the  last  son,  the  principal  should  t>e 
divided  equally  among  the  issue  of  the  five 
sons  per  stirpes.  Held,  that  the  gift  over  of 
the  principcJ  contravened  the  statute  against 
perpetuities,  as  a  gift  to  descendants  generally, 
to  take  effect  at  a  future  time. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  80,   Perpetuities,  ||  46,  47.] 

2.  Same. 

Testator  gave  property  in  trust  to  pay  the 
income  to  his  wife  for  life,  on  her  death  to 
divide  the  income  into  five  equal  parts  semi- 
annually, witli  authority  to  pay  one  of  such 
parts  to  each  of  testator's  five  sons,  or  to  the 
legal  representatives  of  any,  who  may  have  de- 
ceased, per  stirpes,  in  case  the  trustee  shail 
be  satisfied  that  said  part  of  said  income  is 
needed  for  the  comfortaole  support  eC  said  son 
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or  his  famify,  and  will  not  be  used  in  payment 
of  any  of  hia  debts;  the  lemiannual  income  to 
be  10  distributed  till  the  death  of  all  the  sons. 
Held,  that  such  gifts  over  of  the  income  on  the 
decease  of  testator's  sons,  respcctively^giving 
the  term  "personal  representatives"  any  rea- 
sonable meaning,  in  view  of  the  qualifying 
words  "per  stiriiea"  and  testator's  apparent 
purpose  of  equality  and  impartiality— were  void 
as  contravening  the  statute  against  perpetuities. 

3.  Wills— Effect  of  Pabtial  Invaliditt. 

Testator  created  a  trust  fund,  and  pro- 
vided that  the  income  should  be  divided  inta 
live  equal  parts,  semiannually,  and  one  of  such 
parts  paid  to  each  of  his  five  sons,  or  to  the 
legal  representatives  of  any  who  may  have 
deceased.  Htld,  that  the  gift  oyer  of  the  income 
on  the  decease  of  the  sons  respectiv^y  being 
void,  as  contravening  the  statute  of  perpetuities, 
so  that  testator's  scheme  of  equality  was  de- 
stroyed, the  whole  provision  would  De  consid- 
ered void,  and  the  property  treated  as  intestate 
property. 

[Bd.  Note<-~For  cases  in  point,  «ee  Cent.  Die 
vol.  40,  Wills,  IS  992-995.] 

Case  Reserved  from  Snperlor  Oonrt;  Hait- 
ford  County;  William  S.  Case,  Judge. 

Action  ti7  Frederick  P.  Lepard,  tnutee^ 
against  Allen  C.  Clapp  and  others,  for  con- 
struction of  the  will  of  Caleb  Olapp,  deceased. 
Facts  found,  and  case  reserved  for  the  ad- 
rice  of  the  Supreme  Court  of  Krrora.  Pro* 
visions  declared  Inralld. 

Caleb  Clapp  of  HartfOrd  died  February  15, 
1881,  possessed  of  both  real  and  persona]  es- 
tate, and  leaving  a  will  which  has  been  duly 
probated.  He  Also  left  surviving  him  a 
widow  and  five  sons,  his  only  children.  By 
the  will  $1,000  was  given  to  each  son.  All 
the  residue  of  the  estate  was  by  Item  2  con- 
verted into  a  trust  fund,  and  the  widow  giv- 
en the  entlte  incomie  of  it  during  her'  life. 
Items  3  and  4  W^re  as  follows: 

"Item  3.  Upon  the  decease  of  my  said  wife, 
the  net  annual  Income  of  said  trust  fund  shall 
be  dlvldidby  said  trustee  into  five  equal 
parts  semi-annually,  and  one  of  those  parts 
may  be  paid  to  each  of  my  five  sons  above 
named,  or  to  the  legal  representatives  of 
those,  if  any,  who  may  have  deceased  per 
stirpes,  in  case  the  said  trustee  shall  be  satis- 
fied that  said  part  of  said  Income  is  needed 
for  the  comfortable  support  of  said  son  or 
his  family,  and  will  not  be  used  in  paymtot 
of  any  of  his  debts.  Semi-annual  Income  to 
be  disposed  of  In  this  manner  until  all  of 
my  said  five  sons  shall  have  deceased. 

"Item  4.  Upon  the  decease  of  my  last  sur- 
viving son,  said  trust  shall  cease,  and  the 
principal  of  said  trust  fund  shall  be  equally 
divided  to  and  among  the  issue  of  my  said 
five  sods  per  stirpes,  and  I  give  and  be- 
queath said  fund  to  the  descendants  of  my 
said  five  sons  per  stirpes  and  to  their  heirs 
and  assigns  forever." 

Mrs.  Clapp,  the  widow,  died  October  24« 
1899,  having  received  the  income  of  the  fund 
to  that  date.  One  son,  Willis  M.,  died  8ep- 
tonber  17,  1884,  and  another,  Howard  8., 
Octol>er  16, 1888.  Bach  left  a  widow  and  one 
child,  a  daughter,  who  in  each  case  was  the 
sole  belt  at  law  of  her  father.    The  daughter 


of  the  first-named  son  is  married,  that  of  the 
second  unmarried.  Whether  or  not  these 
daughters  reside  with  their  mothers  is  not 
found.  A  third  son,  Henry  P.,  died  in  Oc- 
tober, 1906,  leaving  a  widow,  Lena  B.,  with 
Whom  he  had  resided,  but  no  child  or  rep- 
resentative of  children.  All  of  the  widows 
of  said  three  sons  are  now  living.  Two  of 
the  five  sons  survive.  The  plaintiff  is  the 
trustee  of  said  fund.  Other  facts  found  need 
not  be  recited. 

The  following  questions  are  propounded 
for  advice:  "(1)  Is  the  said  Lena  B.  Olapp, 
widow  of  said  Henry  P.  Clapp,  entitled  to 
any  part  of  the  Income  which  would  be  pay- 
able to  her  husband  if  Uving?  (2)  Should 
the  preceding  question  be  answered  affirma- 
tively, then  what  part  of  said  Income  slioaia 
be  paid  to  her?  (8)  Should  only  a  part  of 
said  Income  be  paid  to  her,  to  whom  should 
the  remainder  be  paid?  (4)  Should  the  prin- 
dpal  of  said  estate  be  kept  intact  and  the  in- 
come Mily  be  paid  tmtll  the  death  of  the 
last  surviving  son  of  said  Caleb  Olapp,  or 
is  some  part  of  the  said  principal  now  dis- 
tributable, and,  if  so,  what  part  and  to 
whom?  (S)  Should  it  be  answered  that  said 
prihcipal  shonld  be  kept  intact  until  IJhe  death 
Of  said  last  BurvlMng  son,  1h«D  to  whom 
should  it  be  paid  mwn  the  death  of  said  last 
survivor  T  " 

Charles  M.  Joslyh,  for  plaintiff.  Gharles 
Welles  Gross,  for  Lucy  B.  and  Marjorie 
Clapp.  William  8.  Pardee,  for  Lena  B. 
Clapp.  Walter  H.  Clark,  for  Ella  J.  O. 
Clapp.  Warren  B.  Johnson,  for  Allen  0.  and 
Arthur  a  Clapp.  Harry  M.  Bnrke  and  John 
A.  Stoughton,^fbr  Lotiise  0.  Loonils. 

PRE2KTIOB,  J.  (after  stating  the  facti). 
it  is  apparent  from  the  provisions  «f  the  tes- 
tator's will  that  it  was  his  controlling  pur- 
pose, in  the  disposition  which  he  made  of 
his  estate,  to  treat  with  such  perfect  eqnal- 
Ity  and  Impartiality  as  the .  cixcmnstiuices 
would  permit  his  five  sons  and  only  children, 
and  upon  the  death  of  each  one  of  them  to 
substitute  for  him  in  this  scheme  of  equal 
hentfaction  those  whom  the  testator  con- 
celred  to  be  the  proper  persona  to  stand  for 
and  represent  the  deceased  as  being  of  or 
belonging  to  his  stock.  The  purpose  to  avoid 
all'  discrimination  is  one  which  the  testa- 
tor carried,  not  only  to  the  sons,  but  to  their 
stocks  and  to  all  members  of  them,  in  what- 
ever degree.  It  is  equally  apparent,  how- 
ever, that  the  testator  had  In  mind  circum- 
stances or  poaslbilities  which  led  him  to 
wish  to  create  spendthrift  trusts.  In  order 
ttiat  beyond  peradventnre  the  Impartial  bene- 
factions which  be  desired  to  make  might  be 
secured  to  the  intended  beneficiaries.  To  ac- 
complish this  result,  certain  provisions  giv- 
ing the  trustee  discretionary  power  to  with- 
hold payments  of  income  appear,  which  at 
fifst  sight  are  suggestive  of  possible  in- 
equalities; but,  when  these  provisions  are 
viewed  as  mere  incidents,  as  tbsiT  jOalnl^ 
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are,  of  an  attempt  to  accomplish  the  testa- 
tor's secondary  object,  bis  main  purpose  of 
strict  impartiality  is  only  the  more  clearly 
Indicated.  Mason  V4  Rhode  Island  Hos- 
pital Trust  Co.,  78  Conn.  81,  85,  61  Atl.  57. 
This  main  purpose  is  one  which  should  be 
given  controlling  weight  in  Interpreting  and 
giving  effect  to  the  language  which  he  has 
used  in  his  attempt  to  effectuate  It.  Mathew- 
son  V.  Saunders,  11  Conn.  146,  149. 

Counsel  for  all  Interests  agree  that  the  gift 
over  contained  in  item  4  Is  void  as  being  In 
contravention  of  the  statute  against  perpetu- 
ities in  farce  at  the  death  of  the  testator.  It 
Is  Impossible  to  interpret  the  language  of 
that  item  with  a  due  regard  for  either  the 
ordinary  meaning  of  words  or  the  Intent  of 
the  testator  already  indicated,  without  dis- 
covering In  it  gifts  to  descendants  generally 
to  take  effect  at  some  future  time,  and 
therefore  gifts  which  the  statute  In  question 
forbade.  Tlngler  v.  Cbamberlln,  71  Conn. 
466,  42  Atl.  718.  In  Items  2  and  3  the  testa- 
tor undertook  to  diq>ose  of  the  income  of 
the  trust  fund  during  the  continuance  of 
the  trust.  No  doubt  can  exist  as  to  the  right 
of  the  widow  under  Item  2  to  receive  that  in- 
come during  her  life.  Before  her  death,  Oc- 
tober'24,  1899,  two  of  the  sons  had  died; 
each  leaving'  a  Widow  and  child.  A  third 
has  since  died  leaving  a  widow,  but  no  chil- 
dren or  representatives  of  children.  The 
question  is  presented  as  to  the  effect  of  the 
provisions  made  In  contemplation  of  such 
conditions.  By  the  terms  of  item  3  one-fifth 
of  the  net  annual  income  is  given  to  each  of 
the  sons  "or  to  the  legal  representatives  of 
those,  If  any,  who  may  have  deceased  per 
stirpes"  with  the  limitation,  however,  that 
the  trustee  should  be  satisfied  that  the  same 
was  needed  for  the  comfortable  support  of 
said  son  or  his  family  and  wonld  not  be 
used  in  the  payment  of  his  debts.  The  term 
"personal  representatives,"  thus  used  by  the 
testator  to  describe  those  whom  he  wished  to 
make  the  beneficiaries  of  Income  in  the  place 
of  a  deceased  son,  is  one  of  flexible  meaning. 
Staples  V.  Lewis,  71  Conn.  288,  290,  41  AU. 
815.  The  sense  In  which  the  testator  intend- 
ed it  to  be  used  must  therefore  be  gathered, 
If  possible,  from  the  language  of  the  whole 
Instrument,  read  In  the  light  of  the  relevant 
circumstances  existing  at  the  time  of  its  ex- 
ecution. Johnson  v.  £klmond,  65  Conn.  492. 
496,  S3  Atl.  503;  Crosgrov«  v.  Grosgrove,  69 
Conn.  416,  419,  38  AtL  ^19.  If  It  be  said 
that  the  Intuit  of  the  testator  was  to  desig- 
nate as  the  substitute  beneficiaries  either  the 
lineal  descendants  of  the  deceased  son.  his 
heirs  at  law,  those  who  wonld  be  the  distribu- 
tees of  his  estate,  or  those  to  whom  his  es- 
tate would  Immediately  pass  in  its  way  to  the 
ultimate  beneficiaries  thereof.  It  Is  clear  that 
the  obstacle  of  the  statute  against  perpetu- 
ities would  be  encountered.  Tlngier  v.  Cbam- 
berlln, 71  Conn.  466,  469,  42  Atl.  718.  The 
uncertainty  which  oftentimes  attends  the 
meaning  to  be  given  to  the  unqualified  term 


"personal  representatives"  Is,  In  the  present 
instance,  however,  greatly  relieved  by  the  ad- 
dition of  the  words  "i>er  stirpes,"  so  that  It 
would  require  strong  indications  to  the  con- 
trary to  justify  a  belief  that  any  different 
body  of  persons  was  intended  than  those  who 
would  Inherit  from  the  deceased  son  or  be 
the  distributees  of  his  estate,  to  be  determin- 
ed either  as  of  the  time  of  his  death  or  as 
of  the  time  of  the  several  payments,  or  pos- 
sibly lineal  descendants  only.  For  the  pres- 
ent purposes  of  our  discussion  It  would  mat- 
ter not  which  of  these  somewhat  variant 
forms  the  testator's  Intention  may  have  as- 
sumed, since  all  would  alike  meet  the  same 
ultimate  fate  of  Invalidity.  That  any  other 
group  of  persons  than  one  of  these  was  in 
the  testator's  mind  as  comprising  that  body 
who  should  stand  in  the  place  of  a  deceased 
son  Is  rendered  all  the  hardw  to  believe  in 
view  of  the  general  scheme  and  controlling 
purpose  of  the  will. 

But  It  Is  urged  that  the  language  Immedi- 
ately following  the  description  of  the  sub- 
stitute beneficiaries  as  "personal  r^resenta- 
tives  per  stirpes"  Indicates  that  these  words 
were  used  as  synonymous  with  "family,"  ao 
that  the  body  which  the  testator  had  in  mind 
was  the  family  of  the  deceased  child.  It  is 
to  be  noticed  that  this  word  was  not  used 
anjrwhere  in  the  will  to  describe  the  bene- 
ficiaries. The  word  only  appears  as  a  part 
of  the  testator's  attempt  to  create  spendthrift 
trusts,  and  as  furnishing  to  the  trustee  as 
a  standard  for  his  exercise  of  the  discretion 
reposed  In  him,  the  comfortable  support  not 
only  of  the  son,  but  of  bis  family  also.  But 
If  the  difficulties  In  the  way  of  any  other 
constructions  than  one  of  thpse  already  in- 
dicated are  passed  by,  and  It  be  assumed  that 
it  is  the  family  of  the  deceased  son  which 
the  testator  Intended  to  put  In  his  place,  we 
shall  have  only  succeeded  In  substituting  one 
word  of  flexible  and  uncertain  meaning  for 
another,  and  shall  not  have  succeeded  In 
avoiding  the  obstacle  of  the  statute  upon 
any  reasonable  meaning  not  palpably  incon- 
sistent with  the  testator's  Intent.  Crosgrove 
V,  Crosgrove,  69  Conn.  416,  421,  38  Atl.  219. 

It  is  to  be  borne  In  mind  that  the  designat- 
ed group  of  persons  Is  one  whose  individual 
members  are  given  the  right  to  share  directly 
and  In  some  ascertainable  proportions  the 
testator's  bounty.  It  Is  not  one  whose  mem- 
bers can  only  enjoy  -the  benefits  of  such  boun- 
ty by  Indirection  and  through  benefactions 
made  directly  to  another.  If  it  be  said  that 
the  word  "family"  thus  substituted  as  expres- 
sive of  the  testator's  conception  of  the  group 
whose  members  would  be  mtltled  to  thus 
share  between  them  the  semiannually  recur- 
ring Income  which  would  have  fallen  to  the  lot 
of  a  son.  If  living.  Is  to  be  Interpreted  as  de- 
noting a  stock  of  descent,  the  statute  plainly 
would  be  contravened.  Hoadley  v.  Wood,  71 
Conn.  452,  456,  42  AtL  263.  If  It  be  held 
that  It  is  to  be  construed  as  designating  that 
collective  body  of  persona  living  together  In 
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the  honsehold  of  which  the  deceased  son  was, 
when  living,  the  bead,  that  body  might  In- 
clude more  or  lesB  than  those  the  testator  de- 
sired to  reach,  and  might  include  those.whose 
Inclusion  the  statute  forbade.  Wood  v.  Wood, 
as  Conn.  324,  327,  28  Atl.  520.  If  the  word 
Is  to  be  taken  in  some  narrower  sense  as  In- 
dndlng  only  those  members  of  each  house- 
hold who  were  the  heirs  at  law  of  the  de- 
ceased son  or  the  distributees  of  his  estate, 
the  result  would  be  the  same.  Hart  t.  Gold- 
smith, 61  Conn.  479,  480.  So,  if  the  process 
of  elimination  be  carried  further  in  the  effort 
to  avoid  the  statute,  and  it  be  said  that  the 
word  should  be  construed  as  embracing  only 
those  members  of  each  household  wlio  might 
l^ally  participate  in  the  testator's  bounty, 
and  whether  inclusive  or  exclusive  of  a  wid- 
ow, ttie  testator's  desire  for  equality  might 
not  be  carried  out  St  John  v.  Dann,  66 
Conn.  401,  405,  84  Atl.  110.  If  we  should 
say  that  what  was  meant  was  that  body  of 
persons  who  were  his  heirs  at  law  or  dis- 
tributees wherever  they  resided,  the  statute 
would  again  be  encountered.  Hart  v.  Gold- 
smith, 51  Conn.  470,  480.  If  in  a  final  ef- 
fort to  escape  the  prohibitions  of  the  statute, 
and  not  too  obviously  to  lose  sight  of  the 
testator's  controlling  purpose,  it  be  held  that, 
we  should  be  Justified  in  saying,  and  should 
say,  that  the  adopted  word  could  and  ought 
to  be  construed  as  descriptive  of  those  per- 
sons, and  those  only,  wherever  residing,  who 
were  the  heirs  at  law  or  distributees  of  the 
estate  of  the  deceased  son,  and  yet  so  circum- 
stanced as  to  l>e  unaffected  personally  by  the 
prohibitions  referred  to,  we  should  arrive  at 
a  strained  conclusion  which,  especially  in 
view  of  the  qualifying  words  "per  stirpes," 
which  the  testator  evidently  employed  for 
some  purpose.  It  cannot  reasonably  be  imagin- 
ed that  he  had  in  mind  and  which,  in  possible 
contingencies,  would  defeat  what  be  sou^t 
to  accomplish. 

We  are  of  the  opinion,  therefore,  that  the 
gifts  over  of  Income  upon  the  decease  of  the 
testator's  sons,  respectively,  as  contained  in 
item  S,  were  void  as  contravening  the  stat- 
ute against  perpetuities.  As  a  result,  two  of 
said  gifts,  being  that  of  two-flfths  of  the  in- 
come, had  failed  before  the  widow's  death, 
thus  creating  intestacy,  and  one  other  has 
since  failed,  with  a  like  result  In  this  situa- 
tion, if  the  gifts  of  two-flfths  of  the  Income 
be  permitted  to  stand  in  favor  of  the  surviv- 
ing sons,  and  of  one-fifth  in  favor  of  the  last 
survivor,  until  by  his  death  the  trust  should 
be  terminated,  the  consequence  would  be  the 
complete  overthrow  of  the  testator's  testa- 
mentary scheme  and  the  utter  defeat  of  bis 
nuiin  purpose  and  Intent  Where  be  had 
planned  equality,  gross  inequality  would  ap- 
pear. The  boiefactions  wliich  he  had  sought 
to  make  certain  and  secure  for  all  who  seem- 
ed to  blm  to  have  a  claim  upon  his  bounty 
would  be  put  to  the  hazard  of  accidental  cir- 
cumstance, and  the  outcome  determined  in 
favor  of  one  or  another  by  turns  of  the 


wheel  of  fortune.  The  situation  Is  precisely 
that  which  was  disclosed  In  White  v.  Allen, 
76  Conn.  185,  190,  56  Atl.  519,  and  for  the 
reasons  there  stated  it  must  be  held  that, 
except  for  the  gifts  of  Income  prior  to  the 
death  of  the  testator's  widow  the  estate  given 
in  trust  was  the  intestate  estate  of  the  tes- 
tator to  be  administered  and  distributed  as 
such.  See,  also,  Andrews  v.  Rice,  53  Conn. 
566,  5  Atl.  823;  Morris  v.  Bolles,  65  Conn.  45, 
SI  Atl.  638;  Ketcbum  v.  Corse,  65  Conn.  85, 
31  AU.  486. 

This  conclusion  renders  it  unnecessary  to 
give  specific  answers  to  the  questions  set  out 
In  the  complaint 

The  superior  court  is  advised  that  the  de- 
fendant George  H.  Gllman,  as  administrator 
with  the  will  annexed  d^  Itonls  non  of  the 
testator,  Caleb  Clapp,  Is  entitled  to  the  net 
amount  of  said  trust  estate  now  In  the  hands 
of  the  plaintiff  trustee,  and  it  Is  directed  to 
render  Judgment  accordingly.  No  costs  in 
this  court  wiU  be  taxed  in  favor  of  either 
party. 


(80  Conn.  14) 
WILSON  T.  GRISWOLD. 

(Supreme   Court  of   Errors  of   Connecticut 
June   5,   1907.) 

1.  LAItDLOBD  AND   TENANT  —  FABH    LEASES  — 

Right  to  Pebsonai.  Pbopektt. 

The  Ipssee  of  a  farm,  with  live  stock,  tools, 
and  utenBils  thereon,  who  by  the  terms  of  the 
lease  was  at  tlie  expiration  thereof  to  deliver 
over  to  the  lessor  live  stock,  tools,  and  utensils 
eqnai  in  value  to  what  was  on  the  farm  at  the 
beginning  of  the  term,  acquired  no  absolute  title 
to  any  of  the  personal  property,  but  merely  a 
right  to  sell  or  barter  by  virtue  of  a  special 
power  implied  for  a  special  purpose,  so  that  his 
creditors  conid  not  claim  It  as  against  the 
lessor,  though  he  dealt  with  it  as  if  he  owned 
it  as  he  had  a  right  to  do. 

2.  Sake— Recobdino  Leases. 

Omission  to  record  a  lease  for  five  years 
does  not  affect  its  validity  as  to  the  first  year. 
8.  Same— Determination  ov  RiOHt  to  Peb- 

SONAL  PbOPERTT  ON  LEASED  LAND. 

Where  a  lease  on  a  farm,  with  live  stock, 
tools,  and  utensils  thereon,  provided  that  at  ter- 
mination thereof  the  lessee  should  deliver  over 
to  the  lessor  live  stock,  tools,  and  utensils  equal 
to  what  was  on  the  farm  at  the  t>egianing  of  the 
term,  it  was  necessary,  on  termination  thereof, 
either  by  lapse  of  time  or  forfeiture  and  entry 
therefor,  for  the  parties  to  determine  by  agree- 
ment or  an  equitable  action  what  part  of  the 
personal  property  then  on  the  farm  oelonged  to 
each;  and  the  lessor,  before  entry  for  forfeiture, 
having  attached  certain  of  the  property  as  that 
of  the  lessee,  and  the  lessee's  trustee  in  Insol- 
vency having  then  sued  the  lessor  for  conversion 
thereof,  there  was  in  effect  an  implied  agree- 
ment, binding  on  the  parties,  that  the  property 
attached  belonged  to  the  lessee. 
4.  Tboveb  and  Conversion— Pboof  o»  Title. 

A  lease  of  a  farm,  with  live  stock,  tools,  and 
implements  thereon,  provided  that  on  expiration 
thereof  the  lessee  should  deliver  over  to  the  les- 
sor live  stock,  tools,  and  implements  equal  in 
value  to  what  was  on  the  farm  at  the  beginning 
of  the  term.  Held,  in  an  action  by  the  trustee 
in  insolvency  of  the  lessee  against  the  lessor  for 
conversion  of  the  personalty  on  termination  of 
the  lease,  that  as  there  could  be  recovery  only 
for  property,  the  lefral  title  of  which  was  shown 
to  be  in  the  lessee,  plaintiff  Mjodd  ^^^)^^mjfip 
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property  which  had  not  been  set  off  to  the  lessee 
by  agreement  with  the  lessor,  or  by  an  eqnitable 
action;  no  equitable  relief  being  asked  in  the 
action  tor  conversion. 

Appeal  from  Court  of  Common  Pleas,  Hart- 
ford County;    Bpaphrodltus   Peck,  Judge. 

Action  by  Albion  B.  Wilson,  trustee  In  in- 
solvency, against  Henry  O.  Griswold,  for 
conversion  of  goods  of  insolvent  Verdict 
and  Judgment  for  plalntifC.  Both  parties  ap- 
peal.   Affirmed. 

Ralph  O.  Wells,  for  plaintUC.  Herbert  O. 
Bowers,  for  defendant. 

BALDWIN,  C  X  ThlB  cause  on  a  for^ 
mer  trial  (see  79  Conn.  18,  63  Atl.  659),  re- 
sulted In  a  judgment  for  the  defendant  The 
present  Judgment  for  the  plaintiff  was  ren- 
dered upon  evidence  which  was  much  the 
same,  except  that  certain  written  leases  af- 
fecting the  title  to  the  property  In  question 
were  introduced  by  the  defendant 

The  later  of  these  Is  tiie  only  one  material 
to  the  issues.  It  granted  and  demised  to 
Wheeler,  of  whose  estate  In  insolvency  the 
plaintlfC  Is  trustee,  the  defendant's  farm, 
for  five  years  from  April  1,  1904,  with  live 
stock,  tools  and  utensils,  valued  at  certain 
specified  amounts,  at  a  rent  of  $800  a  year; 
$66.66  being  payable  monthly.  Part  of  the 
dwelling  house  and  stabling  for  one  horse 
were  reserved  for  the  use  of  the  defendant 
and  his  family,  and  also  the  privilege  of  ap- 
propriating for  that  use  such  products  of  the 
farm  as  his  needs  might  call  for.  All  ma- 
nure and  fodder  then  on  the  farm  or  there- 
after produced  upon  it  were  to  remain  and 
be  used  upon  it,  except  that  fodder  not  need- 
ed for  the  live  stock  leased,  nor  for  such  as 
might  replace  it  to  at  least  an  equal  value, 
might  either  be  sold  or  fed  out  to  additional 
stock  at  Wheeler's  option.  At  the  end  of 
the  lease  be  was  to  deliver  over  to  the  der 
fendant  live  stock,  tools,  utensils,  and  fodder 
equal  in  value  to  what  was  on  the  farm  at 
the  beginning  of  the  term.  Should  any  rent 
becoming  due  remain  unpaid  for  15  days,  the 
lessor  might  re-enter  without  demand  or  no- 
tice, and  take  poeseeslon  of  the  leased  prem- 
ises, whereupon  the  lease  should  terminate. 
Evidence  was  introduced  at  the  second  trial 
tending  to  prove  that  Wheeler  absconded  In 
January,  1905,  the  rent  f<M-  several  months 
being  then  overdue,  that  in  the  middle  of 
February  the  defendant  took  iK)«sc8Slon  of 
the  farm  under  a  claim  of  forfeiture  by  the 
failure  to  pay  the  rent  and  that  prior  to 
this,  on  February  9th,  he  had  caused  sir 
cows  apd  certain  fodder  found  upon  the 
farm,  being  a  part  of  the  property,  a  conver- 
sion of  which  was  charged,  to  be  attached  in 
a  suit  brought  by  him  against  Wheeler. 
There  was  also  evidence  tending  to  prove 
that  for  six  months  before  he  absconded 
^Vheeler  had  dealt  with  the  personal  proper- 
ty demised  as  If  he  owned  it,  selling  or  ex- 
changing It,  and  buying  to  replace  what  was 
•old,  in  his  own  name,  whereby  the  lease  not 


having  been  recorded,  certain  of  the  credit- 
ors represented  by  the  plaintiff  were  led  to 
believe  Wheeler  to  be  the  ownee,  and  there- 
fore to  give  him  credit.  It  did  not  appear 
whether  the  cows  attached  were  among  those 
originally  demised,  or  had  been  acquired  by 
Wheeler  subsequently  by  purchase  or  barter. 
There  was  evidence  that  Wheeler  left  on  the 
farm  personal  property  of  the  nature  of  that 
demised,  to  the  valoe  of  $883,  and  to  all  of 
this  the  plaintiff  claimed  title.  Other  at- 
tachments by  other  creditors  followed  that 
of  the  defendant,  and  all  w«re  dissolved  by 
the  Insolvency  proceedings. 

The  lease  did  not  divest  the  defendant  of 
all  title  to  the  personal  property  demised. 
It  put  In  Wheeler's  bands  the  power  of  ad- 
ministering it  In  the  usual  course  of  hus- 
bandry. He  was  a  lessee  with  a  power  to 
sell  or  exchange.  Any  purchases  or  acqui- 
sitions by  exchange  of  property  of  this  kind 
which  he  might  make  would  take  the  place 
of  any  similar  property  with  which  he  had 
parted,  subject  to  his  right  at  the  termina- 
tion of  the  lease  to  claim  and  remove,  as  lbs 
absolute  owner,  any  of  such  property  then  in 
excess  of  what  he  was  bound  to  surrender. 
Upon  his  absconding,  leaving  rent  more  than 
15  days  overdue,  the  defendant  had  a  right 
'to  enter  for  a  forfeiture  and  to  take  steps  to 
ascertain  whether  the  persoiral  property  left 
on  the  place  was  equal  In  value  to  that  de- 
mised. Before  making  SDCb  an  entry  he  pro- 
cured an  attachment  of  partof  this  property 
as  Wheeler's.  At  that  time  the  accounts  be- 
tween them  were  unsettled.  If  both  had  met 
bpf<M%  the  service  of  the  writ,  and  agreed 
that  these  particular  articles  sboold  be  set 
apart  as  Wheeler's  proi)ert7,  and  thi^  bad 
thereupon  been  set  apart  and  attached,  it 
would,  in  the  absence  of  fraud,  have  been 
conclusive  as  to  Wheels  and  all  claiming 
under  him.  The  same  result  follows  from 
what  was  done.  The  defendant  has  assumed 
to  state  the  account  himself.  He  has  set 
apart,  by  his  attachment  oertaln  articles  a* 
belonging  to  Wheeler.  The  plalntifC,  as  rep- 
resenting Wheeler  and  his  creditors,  has,  by 
bringing  the  present  suit,  assented  to  and 
affirmed  this  action  of  the  defendant  It 
was  therefore  effectual  to  debar  the  defend- 
ant from  ever  setting  up  any  claim  of  title 
in  himself  to  that  which  he  had  attached. 
The  verdict  for  the  plaintiff,  which  gav^  him 
the  value  of  the  property  attached,  was 
therefore  right,  and  the  defendant  has  no 
cause  to  complain  of  the  Judgment  entered 
uj^n  it 

The  plaintiff  claims  that  It  should  have 
been  for  all  he  demanded,  namely,  the  value 
of  all  the  demised  personal  property  which 
was  left  on  the  farm  when  Wheeler  abscond- 
ed, including  such  as  had  been  acquired  by 
purchase  or  exchange  In  the  course  of  good 
husbandry.  But  the  lease  put  the  parties  to 
it  la  equitable  relations  of  a  peculiar  char- 
acter. The  defendant  had  sold  nothing. 
Wheeler  bad  w&i  ired  m  absolute  title  to 
Digitized  by  V^OOQIC 
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anything.  He  could  aell  or  barter,  bat  only 
by  virtue  of  a  apeclal  power  Implied  for  a  spe- 
cial purpose.  See  Downer  v.  Rowell,  22  Vt. 
861.  Having  a  right  to  deal  with  the  prop- 
erty as  if  be  owned  It,  his  creditorB  have  on- 
ly themselves  to  blamei  If  they  were  misled 
by  bis  exercise  of  It.  Nor  dl4  the  omlasion 
to  imt  the  lease  on  record  affect  its  validity 
during  the  year  In  whtch  the  acts  In  question 
were  done.  Baldwin  v.  Walker,  21  Conn. 
168. 

'  At  the  ezpiratlAa  of  the  lease,  had  It  con- 
tinued for  Its  fall  term,  it  would  have  beea 
necessary  for  the  parties  to  it  to  come  to  an 
agreement  as  to  whether  the  personal  propi- 
erty  then  on  the  farm  was  equal  In  value  to 
that  originally  tumed  over  to  the  lessee,  or, 
if  unable  to  agree,  to  submit  the  determina- 
tion of  their  respective  rights  in  it  to  a  court 
having  e<inltable  powws.  Conditions  entail- 
ing similar  consequences  followed  the  termi- 
nation of  the  lease  by  entry  for  forfeiture. 
All  that  remained  of  the  personal  property 
demised,  and  all  acquired  to  replace  such  of 
it  as  had  been  parted  with,  to  an  aggregate 
amount  in  value  equal  to  'Uint  of  what  was 
originally  demised,  belonged  to  the  lessor; 
but  what  that  property  was  could  not  be  as- 
certained without  taking  an  Inventory  and 
stating  an  account.  Either  party  to  the 
lease  had  a  right  to  bring  an  equitable  ac- 
tion for  this  purpose.  Neither,  without  the 
consent  of  the  other,  could  claim  an  absolute 
title  to  any  particular  portion  of  it  They 
stood.  In  this  respect.  In  a  position  analogous 
to  that  of  copartners  after  the  dissolution  of 
the  firm.  When  Wheeler  absconded,  he  aban- 
doned the  custody  of  the  property.  It  was 
more  than  a  month  after  the  re-entry  by  the 
defendant  before  the  plaintiff  was  appointed 
trustee  In  Insolvency  of  Wheeler's  estate,  and 
another  month  elapsed  before  he  made  the 
demand  upon  the  defendant  for  possession 
which  Is  the  foundation  of  thljs  actloik.  The 
plaintiff  has  not  sought  any  equitable  relief. 
He  could  only  maintain  his  action  t^  proof 
that  Wheeler  had  a  legal  title  to  what  he 
has  alleged  that  the  defendant  converted. 
To  ma)ce  out  such  a  title  he  relied  on  the 
lease,  and  that,  as  has  been  shown,  did  not 
support  his  contention.  Under  its  terms, 
and  after  its  terthlnatlon.  Wheeler  or  the 
trustee  In  Insolvency,  could  only  establish  a 
title  to  it  by  agreement  with  the  defendant 
or  a  Judgment  against  blm  in  a  suit  for 
eq9ltable  relief.  The  only  agreement  made 
or  Implied  was  that  as  to  the  property  at- 
tached. The  only  suit  brought  was  the  pre»- 
ent  action  tor  legal  relief.  The  plaintiff 
therefore  was  entitled  to  no  larger  Judgment 
than  that  which  he  recovered. 

Our  view  of  the  legal  effect  of  the  lease 
renders  It  unnecessary  to  consider  the  excep- 
tions fonnded  on  the  admission  of  parol  evi- 
dence to  show  what  the  parties  to  It  under- 
stood that  effect  to  be. 

The  charge  of  the  trial  court  brought  the 
Jury  to  a  correct  result,  and  we  therefore 
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need  not  inquire  whether  the  theory  on 
which  It  proceeded  could  in  all  respects  be 
maintained. 

There  is  no  error  on  either  appeaL    The 
other  Judges  concurred. 


(80  Cona.  It) 
HOSKINS  et  al.  v.  SAUNDBBS. 
(Supreme  Court   of   Errors   of   Connectieat 
June  6,    1907.) 

X.  EXBOITTOBS  JMP  AniawISTBAIOBS  —  Olaius 

OF  Relatives. 

Claims  against  an  estate  by  relatives  for 
caring  for  decedent  should  be  carefully  scanned 
and  established  onlj^  upon  clear  proof  that  the 
services  were  rendered  under  a  mntnal  agree- 
ment for  paj-ment. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  22.  Kxecutors  and  Administrators,  S!  732. 
788,  903%.] 

2.  Samtb— Form  o»  Claim— Sufficienct. 

A  Claim  against  decedent's  estate  reading. 
"To  providing  a  home  for  and  care  and  support 
of  H.  from  toe  decease  of  her  husband  until  her 
death  ?2000,"— was  sufficient  in  form. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  22,  Executors  and  Administrators,  |  811.] 

H.  ApfraI/— Review — Harmless  Ekrob— Over- 
BDLiNO  Objection  to  Question. 

Any  error  in  overruling  an  objection  to  a 
question  asked  a  witness  is  harmless  where  the 
question  is  not  answered.         ' 

4.  EXGCTTTOBS  AND   AdmINISTBATOBS  —  OLAUS 

Aoainst  Estate — Evidence. 

In  an  action  to  recover  on  an  Implied  eon- 
traot  for  services  rendered  decedent,  plaintiffH 
could  show  there  had  been  an  express  agreement 
for  the  services  which  they  fully  performed  to 
rebut  the  presumption  defendant  urged  arising 
from  plaintiffs'  and  decedent's  relationship  tnat 
the  services  were  not  to  be  paid  for. 

IBd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  22.  Executors  and  Administrators,  H  782. 
788,  1882.] 

5.  Same. 

In  an  action  by  relatives  to  recover  from 
decedent's  estate  for  caring  for  her.  If  deeds 
from  decedent's  husband  to  plaintiffs,  made  be- 
fore decedent's  marriage  to  him,  were  relevant 
to  show  a  moral  oMi^tion  on  plaintiff's  part  to 
support  decedent,  their  stepmother,  and  hence  a 
probability  that  plaintiffs  cared  for  her  without 
expecting  payment,  they  were  so  remote  that 
their  admission  lay  within  the  court's  discretion, 
.and  their  exclusion  was  not  error. 

Appeal  from  Superior  Court,  Hartford 
County ;  Edwin  B.  Gager,  Judge. 

Action  by  Edward  A.  Hosklns  and  another 
(tgalust  George  A.  Saunders,  executor,  to  re- 
cover for  services  rendered  In  providing  a 
home  and  care  for  the  defendant's  testatrix 
during  the  laat  six  years  of  her  life.  Judg- 
ment was  for  the  plaintiffs,  and  the  defend- 
ant appealed.    No  error. 

Ward  Churcb  and  Harrioon  Hewitt,  for  ap- 
pellant Theodore  M.  Maltbie  and  William 
M.  Maltbie,  for  appellees. 

THAYEB,  J.  There  appears  to  bare  been 
no  question  upon  the  trial  in  the  superlcHr  court 
that  the  sarvlceB  for  which  the  plaintiffs 
brought  this  action  were  in  fact  rendered 
for  the  decedent;  the  defendant's  claim  there, 
a>  b^re,  being  that  ^]^^^  evidence  waa  not 
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sufficient,  In  view  of  the  family  relatlonsblp 
existing  between  the  parties  (that  of  step- 
sons and  stepmother),  to  warrant  the  finding 
of  a  contract  to  pay  for  such  services.  We 
agree  with  the  counsel  for  the  defendant  and 
with  the  authorities  which  they  cite  that 
claims  of  this  character  against  a  decedent's 
estate  should  be  carefully  scanned  by  the 
court  They  should  be  established  only  upon 
clear  and  satisfactory  proof  that  the  services 
were  rendered  under  a  mutual  understand- 
ing or  agreement  of  the  parties  that  they 
would  be  paid  for.  If  so  established,  the 
law  will  enforce  them.  Nothing  in  the  rec- 
ord Indicates  that  the  superior  court  acted 
upon  a  difTerent  view  than  this.  Tnat  court 
having  found  that  "the  decedent  engaged  the 
plaintiffs  to  give  her  a  home,  support  and 
care,  and  promised  to  pay  for  the  same" 
and  that  at  their  home  "the  plaintiffs  gave 
the  decedent  all  the  support  and  care  which 
her  circumstances  and  situation  required 
from  1897  until  her  death,  relying  upon  her 
promise  to  pay  them  for  the  same,"  the  de- 
fendant Is  concluded  by  such  finding.  There 
is  no  question  of  law  presented  for  this  court 
to  review. 

The  plaintiffs'  claim  as  presented  against 
the  estate  of  the  decedent  read  as  follows: 
"To  providing  a  home  for,  and  care  and  sup- 
I)ort  of,  Lucy  A,  Hoskins  from  the  decease  of 
her  husband  until  her  death,  $2,000."  This 
was  a  suifldent  general  statement  of  the  claim 
to  satisfy  the  law.  It  gave  the  executor  no- 
tice of  the  amount  and  nature  of  the  claim 
and  the  dates  between  which  It  accrued. 
The  decedent  died  In  Decemb^,  1904;  her 
husband  in  September,  1884.  In  their  com- 
plaint the  plaintiffs  claim  to  recover  only  for 
services  rendered  subsequent  to  December, 
1897.  The  court  allowed  them  only  for  serv- 
ices rendered  during  the  last  sU  years  of  the 
decedent's  life.  The  appellant  claimed  and 
asked  the  court  to  rule  that  the  original  claim 
was  for  $100  per  year  for  20  years,  and  that 
the  statute  of  limitations,  which  was  pleaded, 
ran  against  $1,400  of  the  claim.  But  no 
yearly  sum  was  mentioned  In  the  claim, 
and  It  might  well  be,  as  the  finding  shows 
the  fact  to  have  been  that  only  slight  serv- 
ices were  rendered  during  the  first  14  years, 
the  decedent  during  that  time  residing  In 
New  York,  merely  storing  her  fumitnre  with 
the  plaintiffs.  The  court  therefore  properly 
overruled  the  defendant's  claim.  During  the 
trial  one  of  the  plaintiffs  was  asked  the  fol- 
lowing question:  "If  at  any  time  she  [the 
decedent]  had  any  talk  with  you  about  be- 
coming a  member  of  your  household,  state 
where  it  was  and  when  It  was."  The  de- 
fendant objected  to  this  question  and  to 
any  question  offered  to  prove  an  express  con- 
tract, upon  the  ground  that  the  complaint  al- 
leges an  implied  contract.  The  objection  was 
overruled.  It  does  not  appear  that  the  wit- 
ness answered  the  question,  and  so  It  does  not 
appear  that  the  defendant  was  harmed  by 
the  ruling.   But,  treating  the  objection  broad- 


ly, It  was  competent  for  the  plaintiffs  in  an 
action  on  an  implied  contract  for  services  to 
show  that  there  had  been  an  express  agree- 
ment for  the  services  which  they  had  fuUy 
performed  to  rebut  the  presumption  which 
the  defendant  was  urging,  arising  from  the 
family  relationship  of  the  parties,  that  the 
services  were  not  to  be  paid  for.  Starltey*s 
Appeal,  61  Conn.  199,  201,  23  Atl.  1081;  Grant 
V.  Grant,  63  Conn.  580,  646,  29  Atl.  15, 38  Am. 
St  Rep.  379. 

Certain  deeds  to  the  plalntUFs  and  thtir 
sisters  from  their  father,  Asa  Hoskins,  ex- 
ecuted more  than  11  years  prior  to  his  death 
and  more  than  6  years  prior  to  his  marriage 
with  the  decedent  but  recorded  after  his 
death,  were  offered  in  evidence  by  the  de- 
fendant and  excluded  by  the  court  They 
were  offered  "for  the  purpose  of  showing  Just 
exactly  what  was  the  situation  at  the  time 
when  Asa  Hoskins  died."  It  Is  now  urged 
that  the  fact  that  the  plaintiffs  had  recrived 
a  large  amount  of  property  from  their  father 
prior  to  his  marriage  with  the  decedent 
would  tend  to  show  a  moral  obligation  on 
their  part  to  support  his  widow,  their  step- 
mother, and  thus  to  show  a  probability  that 
the  services  In  question  were  rendered  with- 
out understanding  or  expectation  that, they 
were  to  be  paid  for.  If  It  were  to  be  granted 
that  the  deeds  were  relevant  for  such  pur- 
pose, tbey  were  so  remote  that  their  admis- 
sion lay  within  the  discretion  of  the  coort, 
and  error  cannot  be  predicated  upon  its  ac- 
tion In  rejecting  them. 

Other  matters  assigned  as  error  in  the  ap- 
peal have  not  been  pursued  In  the  defend- 
ant's brief,  and  are  therefore  passed  without 
consideration. 

There  Is  no  error.  The  other  Jndgea  con- 
cnrred» 

(80  VL  t4] 

STRONG  V.  BURLINGTON  TRACTION  00. 

(Supreme  Court  of  Vermont     General  Temi. 
May  10,  1907.) 

1.  Gabbiebs— Stkest  RAn,WAT8— Oolubioh— 

Injubt— Liability  of  Oompart. 

Though  a  street  car's  collision  with  a  wagon 
resulted  from  the  driver's  negligence  in  crossing 
the  track,  the  company  was  liable  to  a  passen- 
ger for  her  injury,  if  the  motorman's  neglieenoe 
m  nmnmg  the  car  at  a  very  rapid  and  un- 
usual rate  of  speed,  or  too  close  to  a  car  in 
front,  after  the  passing  of  which  the  driver 
drove  his  wagon  across  the  tra(^  prevented  him 
from  avoiding  the  collision. 

[Ed.  Note.— For  cases  in  point  see  Cent  Die. 
vol.  9,  Carriers,  |  1211.] 

2.  Saue. 

Where  a  street  car's  collision  with  a  wagon 
caused  a  passenger's  injuiy,  the  motorman  was 
not  negligent  as  a  matter  of  law  merely  be- 
cause the  ringing  of  the  gong,  which  was  not 
done,  would  have  prevented  the  obstruction ;  the 
inference  of  negligence  not  being  necessarily 
contained  in  that  finding. 

[Eld,  Note. — For  cases  in  point  see  Cmt  Dig. 
vol.  9.  Carriers,  {§  1211,  1823.] 

8.  Samb— Dtttt  of  Motobuar. 

A  motorman  had  no  right,  as  to  passengers. 
to  assume  that  one  driving  a  wagon  along  ili« 
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street  in  the  aame  direction  the  car  was  eoing 
i70uld  not  attempt  to  cross  the  trade  mia 
block,"  bat  owed  her  the  duty  to  exercise  the 
most  watchful  care  and  the  most  active  diligence 
for  her  safety  against  collision  with,  the  wagon. 
[Ed.  Note.— For  cases  in  point,  MS  Cent.  Dig; 
T<d.  8,  Carriers,  |{  1121,  1211.] 

4k  Saicb— QussnoK  vob  JintT. 

In  an  action  against  a  street  railwaj  com- 
pany for  injury  to  a  passenger,  cansed  by  a 
collision  with  a  wagon  crossing  the  track,  wheth- 
er the  motorman  was  negligent  held,  under  tha 
evidence^  a  question  for  the  jury. 

lEA.  Note.— For  cases  in  point,  se*  Cent.  Dig. 
WL  9,  Carriers,  H  1211,  1^.] 

Ezceptlong  from  Chittenden  County  Court; 
WUIard  Wheeler,  Judg& 

Action  by  Mary  M.  Strong  against  the 
Burlington  Traction  Company.  From  a  Judg- 
ment tor  plaintiff,  defendant  brings  excep- 
tions.   Kerersedand  remanded. 

Argued  before  BOWBLL,  C.  J.,  and  TT- 
LEK,  MONSON,  and  WATSON,  JJ. 

Darling  &  Mower  and  C.  8.  Palmer,  for 
plaintiff.  A.  G.  Whlttemore,  V.  A.  Bullard, 
and  R.  B.  Brown,  for  defendant 

ROWmiili,  a  J.  The  plaintiff,  a  passen- 
ger on  defendant's  open  street  car,  being 
frightened  by  a  collision  between  the  car 
and  delivery  wagon  crossing  the  track,  jump- 
ed or  was  thrown  from  the  car  and  injured, 
for  wblch  Ae  seeks  damages.  The  wagon 
was  covered,  and  the  seat  booded  with  side 
lights.  The  drlTer  could  look  back  through 
the  glass  doors  in  the  rear  end  of  the  wagon. 
There  was  a  car  Just  ahead  of  the  plaintifTs 
car,  between  which  and  the  curb  the  deliv- 
eryman  was  driving  at  a  trot  in  ther  same 
direction  the  car  was  going,  and  just  as  the 
car  passed  him  he  suddenly  turned  his 
horse  at  right  angles  and  trotted  onto  the 
ttaA  for  the  purpose  of  crossing  to  the 
other  side  of  the  street,  and  when  the  horse 
got  onto  the  track  it  slowed  up  and  walked, 
and  the  collision  happened  then,  and  about 
"mid  block." 

The  defendant  claims  that  Its  motion  for  a 
TWdlct  should  have  been  sustained,  for  that 
the  evidence  showed  that  the  direct  and  im- 
mediate cause  of  the  accident  was  the  neg- 
ligent act  of  the  dellveryman  In  driving 
across  the  track;  that  the  motorman  was 
not  bound  to  anticipate  the  act  of  the  deiiv- 
eryman,  and  did  all  he  could  to  prevent  the 
collision  after  be  saw  that  the  dellTeryman 
was  going  to  cross.  But  the  testimony  on 
the  part  of  the  plaintiff  tended  to  show  that 
the  car  on  which  she  was  riding  was  going 
at  a  very  rapid  and  an  unusual  rate  of 
q>eed,  and  was  running  too  close  to  the  car 
ahead  of  It.  Now,  In  one  or  both  of  these 
reBi>ects,  the  motorman  may  have  been  neg-' 
Ugent,  and  that  negligence  may  have  been 
the  reason  why  be  could  not  prevent  the 
eolllsion  after  he  saw  the  situation,  and 
therefore  the  motion  was  properly  overruled. 
Railroad  Company  v.  Harrell,  S8  Ark.  464, 
472,  25  S.  W.  117,  a  case  much  in  point. 

The  testimony  was  conilicting  as  to  wheth- 


er the  gong  was  rung  to  warn  the  delivery* 
man  of  the  approach  of  the  plaintUTs  car. 
The  court  charged  that  that  question  bot* 
exclusively  on  whether  the  defendant  had 
anything  to  do  with  obstructing  the  track 
and  creating  the  condition  that  i^aintiff 
claimed  occasioned  her  injury;  that  if  the 
ringing  of  the  goog  would  have  prevented 
the  obstruction,  by  deterring  the  delivery- 
man  from  crossing  the  track,  and  it  was  not 
rung,  the  obstruction  was  a  negligent  act  on 
the  part  of  the  defendant  This  was  error, 
for  It. does  not  follow  as  matter  of  law  that 
the  motorman  was  negligent  merely  because 
the  ringing  of  the  gong  would  have  prevent- 
ed the  obstruction;  for  the  inference  of  neg- 
ligence was  not  necessarily  contained  In  that 
finding,  and  therefore  the  finding  was  not 
so  .decisive  of  negligence  that  it  could  be 
ruled  as  matter  of  law.  It  was  a  question  of 
fact  and  should  have  been  submitted  to 
the  Jury. 

However  it  might  be  as  to  the  delivery- 
man,  as  to  the  plaintiff,  who  was  a  passen- 
ger, It  cannot  be  said  as  matter  of  law 
that  the  motorman  had  a  right  to  assume 
that  the  dellveryman  would  keep  along  as 
he  was,  and  not  attempt  to  cross  the  track 
"mid  block."  His  duty  to  her  required  of 
him  the  most  watchful  care  and  the  most 
active  diligence  for  her  safety.  Hadley  v. 
Cross,  34  Vt  586,  80  Am.  Dec.  699;  2  Hutch. 
Carriers  (3d  Ed.)  }  893.  Whether  he  per- 
formed this  duty  or  not  was.  In  the  circum- 
stances, a  question  of  fact 

The  other  questions  are  not  considered,  for 
some  of  them  are  not  likely  to  arise  again, 
and,  if  others  do,  probably  not  in  a  way  to 
present  the  same  questions  they  now  present 

Reversed  and  remanded. 


(W  vt.  i«> 
HARRISON'S   ADBTR  t.   NORTHWEST- 
ERN MUT.  LIFE  INS.  CO. 

(Supreme  Court  of  Yermont    Rutland.     Mair 
18,  1907.) 

Ihsxtbahob— AssioNMBRn  or  I<tn  Pouor— 
Validity— BviMNCB. 

Where,  in  an  action  on  a  life  Insurance 
policy  by  the  administrator  of  Insured,  defend- 
ant tuleged  that  insured  had  assigned  the  policy, 
plaintiff  was  entitled  to  impeach  the  assignment 
by  evidence  that  the  consideration  therefor  was 
the  agreement  of  the  assignee  to  continue  il- 
licit relations  with  insured,  the  assignor. 

[Ed.  Note. — For  cases  In  point  see  Cent  Dig. 
vol.  28,  I^suranc^  |  488.] 

Exceptions  from  Rutland  Goimty  Court; 
Wlllard  W.  Miles,  Judge. 

Assumpsit  by  Harrison's  administrator 
against  the  Northwestern  Mutual  Life  In- 
surance Company.  Judgment  for  plaintiff, 
and  defendant  excepted.    Judgment  affirmed. 

For  former  report  see  78  Yt  473,  63  AtL 
321,  112  Am.  St  Rep.  932. 

Argued  before  ROWELL,  a  J.,  and  TT« 
LER,  MUNSON.  andrV^i^^g^^oOgie 
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Butler  &  Moloney  and  F.  S.  Piatt,  for 
plaintiff.  Lawrence  &  Lawrence^  for  defend* 
ant 

ROWBLL,  G.  3.  This  case  has  been  here 
before.  78  Vt  473,  63  AO.  321,  112  Am: 
St  Rep.  932.  It  la  assumpsit  on  a  policy  of 
insurance  Issued  by  the  defendant  on  the  life 
of  the  Intestate,  payable  to  his  executors, 
administrators,  or  assigns.  The  defendant 
pleaded  the  general  Issue,  and  gave  notice 
therewith  according  to  the  statute  that  It 
would  rely  In  defense  upon  an  assignment  hi 
writing  of  the  policy  by  the  intestate  to  one 
Mary  Agnes  Gleason  for  a  valuable  consider- 
ation. The  defendant  does  not  question  Its 
liability  on  the  policy,  but  defends  for  Its 
own  protection,  as  the  suit  Is  not  brought  at 
the  request  nor  for  the  benefit  of  the  a»- 
signee,  but  against  her  will  and  Interest,  and 
for  the  benefit  of  the  assignor's  estate.  The 
assignment  is  not  under  seal,  but  purports 
to  be  "for  a  Talnable  consideration,"  the 
receipt  of  wUcb  the  assignor  thereby  ac- 
knowledges. Tbe  defendant  introduced  the 
assignment  in  defense,  and  rested  without 
offering  any  evidence  of  its  consideration 
other  than  what  the  assignment  Itself  af- 
fords. 

The  plaintiff,  dafitalng  that  the  assigtunent 
was  Told  because  of  the  turpitude  of  Its 
consideration,  offered  to  sbow  in  rebnttftl 
that  for  some  time  prior  to  the  taking  out 
of  the  policy,  and  for  a  long  time  thereafter, 
and  to  within  a  year  or  six  months  of  tite 
death  of  the  intestate,  who  was  ail  that  time 
a  married  man,  illicit  relations  existed  be- 
tween him  and  the  assignee,  and  that  during 
all  that  time  she  was  his  mistress,  and  that 
the  assignment  to  her  was  made  in  consldetfi- 
tion  of  her  promise  and  agreement  to  con- 
tinue that  relation.  The  defendant  objected 
that  the  plaintiff  could  not  impeach  the  as- 
signment by  thus  debasing  the  character  of 
the  iQtestate;  but  the  objection  was  over- 
ruled, and  the  testimony  Admitted,  and  the 
only  question  made  Is  whether  tbat  was  er^ 
ror.  We  think  it  was  not,  for  the  plaintiff 
could  make  out  tiis  case,  and  did  make  it  out, 
without  relying  upon  or  even  disclostng  the 
assignment,  and  therefore  he  could  impeach 
it  by  showing  the  turpitude  of  its  considera- 
tion. Monahan  v.  Monahan,  77  Vt  133,  59 
Atl.  169,  70  L.  R.  A.  936. 

But  the  defendant  says  that  the  plaintiff 
had  to  rely  upon  and  prove  the  turpitude  of 
the  consideration  in  order  to  defeat  the  as- 
signment, as  it  contains  evidence  on  Its  face 
of  a  valuable  consideration,  and  therefore 
made  a  primary  case  for  the  defendant, 
wlilcb  cast  the  burden  of  proof  upon  the 
plaintiff,  and  so  his  case,  as  a  whole,  does  not 
come  within  the  rule  stated.  But  it  Is  a  mis- 
take to  suppose  that  the  burden  of  proof 
was  thus  cast  uiran  the  plaintiff,  for  be 
was  under  no  duty  to  prove '  anything  on 
this  issue.  His  sole  fUACtlon  was  to  repel 
and  defeat  the  defendant's  attempt  to  vali- 


date the  asslgnmoit,  wbicb  it  bad  set  up  as 
a  defense,  and  the  burden  of  establishing 
which  rested  tqpon  it  throughout,  and  the 
question  was  to  be  determined  upon  tbe 
whole  evldOMse,  and,  if  the  plaintiff  succeed- 
ed In  making  the  scales  hang  in  equal  polae 
only.  It  was  enough  for  him,  for  it  would  de- 
feat the  defendant  In  Stevenson  v.  Gun- 
ning's Estate,  64  Vt  601,  25  Atl.  697,  It  was 
held  that,  though  the  plaintiff  made  out  a 
prima  facie  case  by  the  Introduction  of  • 
promissory  note,  signed  and  delivered  by  tbe 
intestate,  and  purporting  to  have  been  glv- 
eb  for  Value  received,  yet,  although  the  de- 
fendant Introduced  evidence  tending  to  sbow 
want  of  c(Rtslderatton,  the  burden  was  stiU 
upon  the  plaintiff  to  e^blish  consideration, 
having  weighed  in  bis  favor  tbe  prima  facie 
import  of  consideration  furnished  by  the 
note.  In  Central  Bridge  Corporation  v.  But- 
ler, 2  Gray  (Mass.)  180,  tbe  averment  that 
the  plaintiff  was  bound  to  maintain  was  tbat 
the  defendant  was  liable  to  pay  tolls.  In 
answer  to  this;  tbe  defendant  averred  no 
new  fact,  such  as  payment,  accord  and  satis- 
faction, or  release,  but  introduced  evidence 
to  sbow  only  no  llabUily.  It  was  held  that 
be  did  not  thereby  assume  the  burden  of 
proof,  which  still  rested  upon  the  plaintiff. 
So,  in  Phipps  V.  Mabon,  141  Mass.  471,  5 
N.  B.  836,  it  is  hdd  that  making  a  prima 
facie  case  did  not  change  tbe  burden  ot 
proof;  that  tbat  still  rested  upon  the  platn< 
tiff,  though  the  defendant  gave  evidence  to 
rebut  the  plaintiff's  proposition,  as  deduced 
from  his  evidoice.  Hiugeston  v.  Kelley,  18 
L.  J.  N.  S.  Etx.  860,  is  precisely  to  the  same 
effect 

There  ift  mndi  oonfuslan  and  uncertainty 
in  the  cases  about  the  burden  of  proof;  bat 
Prof.  Thayer  treats  the  matter  clearly,  and 
accurately  we  think,  when  he  says  that  It 
is  always  tbe  actor  and  never  the  true  reus 
or  d^endant  who  bas  to  bring  his  proof  to 
the  required  height,  for,  strictly  speaking, 
it  Is  only  tbe  actor  that  has  the  duty  of 
proving  at  ail.  Tbat  whoever  baa  tbat  duty 
does  not  make  out  a  prima  facie  case  till 
he  comes  up  to  the  requirement  aa  r^arda 
quantity  Ot  evidence  or  force  of  conviction 
that  applies  to  his  contention,  and  be  has  not 
of  course,  accompilsbed  Iiis  task  at  the  end 
of  the  debate,  unless  be  bas  held  bts  oaae 
good  and  at  tbe  legal  height  against  all 
counter  proof.  Tbat  this  duty,  in  the  na- 
ture of  things,  cannot  shift,  but  Is  always 
tbe  duty  of  one  party,  and  never  of  the  other. 
But  as  the  actor,  if  he  would  win,  must  be- 
gin by  making  out  a  case,  and  must  end  by 
keeping  it  good,  so  the  reus,  if  be  would  not 
lose,  must  bestir  himself  when  bis  adversary 
has  once  made  out  his  case,  and  must  repel 
.  it  and  then  the  actor  may  again  move  and  re- 
store bis  case,  and  so  on.  That  this  shifting 
of  the  duty  of  going  forward  with  argument 
or  evidence  may  go  on  during  the  trial;  but 
that  the  thing  that  shifts  and  changes  is  not 
the  peculiar  duty  of  each  porty,  for  ijiat 
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remains  pecnllar,  but  the  common  and  inter- 
dianseable  duty  of  going  forward  wltb  argu- 
ment or  evidence  whenever  your  case  re- 
quires It    PreUm.  Treat  £r.  SaSi 
Judgment  affirmed. 


nOYt  uo 

FLANDERS  v.  MDLLIN. 

(Supreme   Court   of    Vermont    ButJaad.    May 

1&  1907.) 

1.  BAIfKRUPTCT— DiBCHiLKOB— JUDOmtHT     FOB 
Wn-UTJI.  IKJTJBT. 

The  exception  of  the  baakrupt  act  from 
the  operation  of  a  dincharge  Of  fudgmente  in 
actions  "for  willfn]  and  malicious  injuries  to 
the  person  or  property  of  another"  extends  to 
all  actions  in  which  the  facts  of  intent'  and 
malice  are  Judicially  ascertained,  and  a  close 
Jail  certificate  may  be  included  in  the  consid- 
eration of  the  questton  whether  the  injuries  for 
which  judgment  was  recovered 'wer«  willful  and 
malicious. 

2.  Saue. 

A  close  jail  certifleate  la  ta  aetlen  for 
injuries  sustamed  while  undergoing  a  surgical 
operation,  that  the  Cause  of  action  "arose  from 
the  willful  and  malicious  act  of  the  defendant 
and  for  willful  injuries  to  the  person  of  the 
plamtilf."  suffidently  shows  that  the  Jndpaent 
was  founded  on  a  willful  and  malidons  injury 
to  the  person,  so  as  to  bring  It  nnder  the  provi- 
sion of  the  bankrupt  act,  excepting  from  the 
operation  of  a  discharge  Judgments  in  actions 
"for  willfal  and  malicious  injuries  to  the  per- 
son or  property  of  another." 
S.  ISxKCUTioN— AoAinsT  PnsoR— OLOiB  Jail 

CfiRTlnOATK. 

Under  the  statute,  the  court  may  incorpor- 
ate in  a  close  jail  certificate,  not  only  the  find- 
ing that  the  cause  of  action  "arose  from  a  wiU- 
fnl  and  malicious  act  of  the  defendant"  but 
that  it  was  also  for  "willful  injuries  to  the  per- 
son ot  the  plaintiff." 

Petition  to  the  Supreme  Conrt  for  a  writ  (MT 
problblUon  by  William  O.  B.  Flanders  against 
Bridget  B.  Mnllin.    Petition  aiBmissed. 

Argued  before  ROWELL,  0.  J.,  and  TX- 
IXn.  MUNSON,  WATSON,  and  POWERS, 
JJ. 

W.  L.  Bnrnap,  Henry  Ballard,  and  V.  A. 
BuUard,  for  petitioner.  Butler  ft  Moloney, 
for  defendant 

MUNSON,  J.  The  petltloiiee  obtained  a 
Judgment  against  the  petitioner  In  an  action 
of  tort,  and  an  adjudication  that  the  cause  of 
action  arose  from  the  wlllfnl  and  malicious 
act  of  the  defendant  The  petitioner  has  ob- 
tained a  discharge  In  bankruptcy,  and  con- 
tends tbat  the  collection  of  this  Judgment 
Is  barred  by  it  The  bankrupt  act  excepts 
from  the  (^)eratlon  of  a  discharge  judgments 
In  actions  "^or  wlllfnl  and  malicious  Injuries 
to  the  person  or  property  of  another."  The 
suit  was  for  Injuries  sustained  by  the  plain- 
tiff while  undergoing  surgical  treatment  at 
tbe  bands  of  tbe  defendant,  and  was  tried  on 
the  general  Issue.  The  declaration  alleges 
throughout  tbat  the  acts  complained  of  were 
done  negligently,  carelessly.  Improperly,  and 
nnsklllfully.  There  is  no  aUegation  that 
they  were  .  done  intentionally,  willfully,  or 
maliciously.     Tbe  petitioner  contends  that 


the  question  whether  tbe  Injuries  wore  will- 
ful and  malicious  is  to  be  determined  solely 
from  an  Inspection  of  tbe  pleadings,  tbat  the 
charge  made  and  denied  is  one  of  negligence 
merely,  tbat  the  scope  of  the  judgment  is 
limited  to  the  issue  tried,  and  that  the  action 
of  tbe  court  can  add  nothing  to  the  judgment 
as  thus  determined.  But  the  petitionee 
claims  that  the  question  is  to  be  determined 
from  the  record  as  a  whole,  and  that  the 
findings  of  the  court  in  granting  a  close  jail 
certificate  determine  tbe  wlllfnl  and  mallci- 
ons  character  of  the  acta  complained  of  In 
tbe  declaration. 

We  think  the  exception  In  question  must 
be  held  to  cover  all  casea  In  which  the  t&ctf 
of  intent  and  malice  are  Jndldaliy  ascertain- 
ed by  direction  of  the  law,  however,  tbe  act 
may  be  characterised  by  tbe  allegations.  The 
plalntUTs  right  to  a  close  jail  certificate  does 
not  depend  upon  a  finding  by  tbe  jury,  but 
upon  a  supplemental  finding  of  the  oonrt 
which  may  be  based  upon  further  evidence. 
Tbls  may  be  had  In  all  actions  founded  oii 
tort,  rcgardlesa  of  the  nature  of  the  allegn- 
tlona.  So  we  proceed  to  a  oonslderatlon  of 
the  case  with  tbe  certificate  Included.  Tbe 
certificate  contalas  a  finding.  In  the  words 
of  the  statute,  that  the  cause  of  action 
"arose  from  tbe  willful  and  malicious  act  of 
the  defendant"  But  tbe  petitioner  contends 
that  the  malice  meant  by  the  federal  law  is 
actnal  malice,  and  not  malice  In  tbe  broader 
sense,  recognised  In  passing  up<Mi  tbe  right 
to  a  close  Jail  certificate,  and  tbat  a  mere 
adjudication  of  malice  in  tbe  words  of  ear 
statute  does  not  bring  tbe  case  within  the 
exception  relied  upon.  It  seems  clear  that 
the  federal  provision  contemplates  something 
more  restricted  than  malice  In  the  broad» 
sense.  The  term  "fiduciary  capacity,"  as 
used  in  the  same  section,  is  held  to  include 
only  cases  of  technical  tmsts,  and  not  cases 
of  implied  tmsts.  Hennequln  t.  Clews,  111 
U.  S.  676,  4  Sup.  Gt  676,  28  L.  Ed.  666; 
Stickney  t.  Parmenter,  74  Yt  68,  62  AtL  73. 
The  word  "fraud,"  also,  as  used  In  a  previ- 
ous statute,  was  held  to  mean  positive  fraud, 
or  Intentional  wrong,  and  not  implied  fraud, 
such  as  may  exist  without  any  bad  faith. 
Neal  V.  Scruggs,  96  U.  8.  704,  24  L.  Ed.  686- 
We  have  found  no  satisfactory  ground  upon 
which  to  give  a  broader  meaning  to  the 
word  as  used  In  the  present  bankrupt  act,  al- 
though the  possibility  of  tbls  is  suggested  Ic 
Tinker  v.  Colwell,  193  U.  8.  478.  24  Sup.  Ct 
606,  48  L.  Ed.  754.  If  tbe  word  "malice"  Is 
to  receive  a  similar  construction,  something 
more  than  the  ordinary  finding  of  a  willful 
and  malicious  act  is  required.  The  cases  re- 
lied upon  by  tbe  petitionee  cannot  be  consid- 
ered authorities  to  the  contrary.  In  re 
Freche  (D.  C.)  6  Am.  Bankr.  Rep.  479,  109 
Fed.  620.  and  Colwell  v.  Tinker,  169  N.  Y. 
631,  7  Am.  Bankr.  Rep.  334,  62  N.  B.  668,  68 
L.  B.  A.  766,  98  Am.  St  Rep.  687,  affirmed 
in  Tinker  v.  Colwell,  above  cited,  tbe  debts 
were  judgments  recovered  in  cases  of  seduc-^ 
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tk>n  and  criminal  conrersatloii.  The  acts 
there  were  wrongful  in  themselves,  and  af- 
forded a  basis  for  the  dednction  of  malice 
not  found  in  the  charge  involved  here.  A 
surgical  <H>eratlon  Is  In  itself  proper,  and 
there  must  be  a  finding  of  something  beyond 
a  negligent  performance  of  the  operation — a 
finding  of  some  act  or  neglect  due  to  a 
wrongful  motive. 

But  In  granting  this  certificate  the  court 
did  not  confine  itself  to  the  words  of  the 
statute.  Its  finding  is  that  the  cause  of  ac- 
tion "arose  from  the  willful  and  malicious 
act  of  the  said  defendant,  and  for  willful 
injuries  to  the  person  of  the  plalntlfC."  Our 
further  inquiry  is  as  to  the  meaning  and  ef- 
fect of  the  second  clause.  The  clause  was 
apparently  Intended  to  add  something  suffl- 
dently  specific  to  bring  the  case  clearly  with- 
in the  provision  of  the  federal  law.  "Will- 
ful" means  "intentional" ;  and  the  fair  mean- 
ing of  the  entire  finding  is  that  the  willful 
and  malicious  act  consisted  of  intentional 
injuries  to  the  person  of  the  plaintiff.  It  can- 
not fairly  be  claimed  that,  in  thus  speaking 
of  willful  or  intentional  injuries,  the  court 
referred  to  the  injuries  essential  to  the  op- 
eration, and,  if  not,  it  must  have  referred 
to  injuries  wrongfully  Inflicted  beyond  the 
Bc<9>e  of  the  operation.  The  petitioner  is 
first  found  gull^  of  a  willful  and  malicious 
act,  and,  if  he  Intentionally  injured  his  pa- 
tient in  something  not  essential  to  the  opera- 
tion, his  act  therein  was  willful  and  malicious 
In  llie  required  sense.  It  is  claimed,  how- 
ever, that  this  part  of  the  finding  is  not  aa- 
thorlzed  or  warranted  by  the  statute,  and 
must  be  treated  as  a  nullity.  The  language 
at  the  statute  covers  two  classes  of  cases, 
only  one  of  which  meets  the  requirement  of 
the  bankrupt  law.  The  finding  in  the  words 
of  the  statute  authorizes  a  close  Jail  certifi- 
cate, but  is  not  snfllcient  to  protect  the  Judg- 
ment against  a  discharge  in  bankruptcy. 
The  additional  finding  does  not  go  beyond  the 
statute,  but  Indicates  the  class  covered  by 
the  statute  to  which  the  case  belongs.  The 
federal  bankrupt  act  is  of  governing  force, 
and  the  rights  It  gives  to  litigants  in  our 
courts  are  to  be  recognised  and  protected. 
We  are  not  compelled  to  admit  that  our 
courts  are  powerless  to  secure  to  successful 
suitors  a  benefit  which  the  bankrupt  act  in- 
tends they  shall  retain.  If  the  facts  Justified 
a  finding  that  would  make  the  certificate 
effectual  under  the  federal  law,  the  court 
might  well  Incorporate  it  in  Its  adjudication. 

Petition  dismissed,  with  costs.  Let  execu- 
tion issue. 


(80  Vt  5S) 

In  re  CONSOLIDATED  BENDEBINQ   CO. 

(Supreme  Court  of  Vermont.    Chittenden.    May 

11.  1907.) 

1.  Habeas   Corpus— Grounds   or  Bxmedt— 
Statutobt  Provisions. 

V.  S.  IClO,  providing  that  one  confined  for 
contempt  shall  be  entitled  to  a  writ  of  Iiabeas 


corpus,  has  no  application  to  a  case  where  the 
penalty  imposed  Is  merely  a  fine. 
2.  Cebtiobaei— Geouni>— Statdtoey    Provi- 
sions. 

Where  contempt  proceedings  are  taken  to 
the  Supreme  Court  by  exceptions  duly  filed, 
and  the  exceptions  are  sufficient  to  bring  up 
the  full  record,  a  writ  of  certiorari  is  unneces- 
sary. 

[Ed.  Note.— For  cases  in  {mint,  see  Cent.  Dig. 
vol.  73,  Certiorari,  {  4.] 

8.  Error  —  Grounds  or  Jurisdiction  — 
Source— Statutory  Provisions. 

Writs  of  error  are  not  appropriate  for 
the  purpose  of  talcing  contempt  proceedings 
from  tho  county  court  to  the  Supreme  Court, 
notwithstanding  V.  S.  102o,  providing  that 
questions  of  law  determined  by  the  county 
court  upon  the  trial  of  any  special  or  sum- 
mary proceedings  placed  upon  the  record  by  al- 
lowance of  the  court  may  pass  to  the  Supreme 
Court  for  final  decision  as  in  cases  which  are 
according  to  the  coarse  of  the  common  law. 
since  that  statute  has  no  reference  to  writs  of 
error. 

4.  Contempt  —  Proceedings  —  Afpbai.  — 
DisoRETion  OF  Lower  Comrr— Power  to 
Review. 

The  only  question  tbiat  can  arise  on  the  re- 
view of  a  contempt  proceeding  in  the  Supreme 
Court  is  as  to  the  jurisdiction  of  the  lower 
court,  since  the  power  to  punish  for  contempt 
is  a  discretionary  power,  and,  if  fairly  exer- 
cised in  a  case  within  the  Jurisdiction  of  the 
court,  no  review  can  be  had. 

5.  SEARCirBB  and  Seizures— Constitutioiiaj. 
Law  —  Person  Ai,  Rights  —  Security  frov 
Search  or  Seizures. 

Laws  1900,  p.  79,  No.  76,  providing  that 
any  corporation  doing  business  in  the  state 
shall  upon  notice  produce  before  any  court, 
grand  jury,  tribunal,  or  commission  acting  un- 
der authority  of  the  state,  all  books,  corres- 
pondence, memoranda,  papers,  and  data  which 
may  contain  any  account,  reference,  or  in- 
formation concerning  the  proceedings  or  sub- 
ject of  inquiry  pendine  before  the  body,  and 
which  may  at  any  time  have  been  made  or  kept 
within  the  state  and  are  in  the  custody  of  the 
corporation,  or  which  relate  to  any  transaction 
within  the  state  or  with  parties  residing  or  hav- 
ing a  place  of  business  therein;  and  providing 
for  the  manner  of  service  of  the  order  to  pro- 
duce and  for  punishment  for  contempt  in  case 
of  noncompliance,  does  not  contravene  Const, 
art.  11,  relating  to  the  search  or  sebure  of 
property  and  the  particularity  of  description 
required  in  warrants  therefor,  since  the  act  re- 
stricts the  order  to  such  books  and  pai>ers 
as  contain  Information  concerning  the  subject 
of  inquiry,  and  is  snflSciently  definite  and  lim- 
ited. 

6.  Same. 

An  order  issued  under  Laws  1906,  p.  79. 
No.  75.  directing  a  corporation  to  produce  be- 
fore a  grand  jury  certain  iKwks  and  papers,  and 
stifficiently  describing  them,  is  in  eoect  the 
same  as  a  subpoena  duces  tecum,  except  that 
it  applies  to  a  corporation,  and  where  it  re- 
quires no  search  of  the  company  to  find  the 
books  and  papers  demanded,  and  no  hardship 
to  produce  them,  the  order  is  not  for  an  na- 
reasonabie  search  or  seizure,  in  violation  of 
Const,  art.  11,  as  no  force  or  quest  by  the 
officer  is  authorized,  and  that  article  was  not 
intended  to  interfere  with  the  power  of  the 
court  to  compel  the  production  of  documentary 
evidence  in  any  proceeding  therein. 

7.  Same. 

Tlie  order  and  proceedings  for  contempt  for 
a  violation  thereof  were  not  an  infringement  of 
Const,  art.  11,  as  a  seizure,  on  account  of  the 
fact  that  no  tender  was  made  to  cover  the  fees 
and  expenses  for  appearing  before  the  court 
with  the  books  and  documents,  since  under  the 
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■law  it  is  the  duty  of  any  witness  summoned  in 
behalf  of  the  state  in  a  criminal  case  to  appear 
according  to  the  summons  without  a  prelimi- 
nary tender  of  his  fees. 

8.  Witnesses— Right   to   Justice— Oompel- 
LiNG    One    to    Givb    Evidence    Against 

HiMSELT. 

The  statute,  order,  and  contempt  proceed- 
inea  were  not  contrary  to  Const,  art  10,  pro- 
viding that  no  one  can  be  compelled  to  give 
evidence  against  himself,  since  the  company  was 
not  a  party  nor  charged  with  any  crime,  and  was 
simply  summoned  to  appear  before  the  grand 
jury  with  the  documentary  evidence,  where  the 
privilege  could  have  been  claimed  if  desired.  . 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  50,  Witnesses,  {  1009.] 

9.  Same  — Dutt    to    Appeab    and    Pboduck 
Documents  When  Obdesed. 

Where  a  witness  has  been  duly  summoned, 
it  is  his  dn^  to  attend  at  the  time  and  place 
named  in  the  subpoena,  and,  if  required  to 
produce  documentary  evidence,  it  is  his  duty  to 
produce  what  is  called  for,  if  it  is  in  his  posses- 
sion or  controL 

10.  Same — Competbnot— Detebmination      as 

to    COSrPETENCT. 

Whether  the  documentay  evidence  is  rel- 
evant, and  would  be  proper  testimony  to  be 
used  in  the  case  when  produced,  is  for  the 
court,  and  not  for  the  witness,  to  say. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  50,  Witnesses,  §  1066.] 

11.  Sake— Examination— Pbitilegb  of  Wit- 
nesses. 

A  witness  must  obey  his  snbpwna  and  be 
sworn  before  he  can  claim  his  privilege  from 
giving  evidence. 

[Bid.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  50.  Witnesses,  i  1064.] 

12.  Same  — By   Whom   Pbivileox    Must   bb 
Claimed. 

The   testimonial'  privilege    on    account    of . 
tendency  to  incriminate  is  purely  personal,  and 
can  be  claimed  only  by  the  witness  himself. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  50,  Witnesses,  |  1058.] 

13.  Same  —  Detebmination     or    Right    to 
Pbivileoe. 

Whether  certain  testimony  sought  is  privi- 
leged must   be  determined  by  the  court, 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  50,  Witnesses,  H  1065,  1066.] 

14.  Same— Waives  of  Pbivilege. 

If  the  privilege  of  a  witness  is  not  daimed 
by  him,  it  will  be  waived. 

(Ed.  Note.-^For  cases  in  i)oint,  see  Cent.  Dig. 
vol  60,  Witnesses,  {{  1053,  1063.] 

15.  Same— Claim  or  Pbivilkoe— Conditions 
Undeb  Which  Claim  May  be  Made. 

A  witness  cannot  refuse  to  obey  a  snb- 
poena,  and  still  claim  the  privilege  that  his 
testimony,  if  given,  would  incriminate  himself. 

16.  Same— Pbivilege   as  to   Pboddotion   of 
Documents— Time  and  Man  neb  of  Claim. 

A  witness  cannot  disobey  a  subpoena  duces 
tecum  and  refuse  to  produce  books  and  papers 
when  called  for,  and  still  claim  through  nis  at- 
torney the  privilege  that  the  books  and  papers, 
if  produced,  would  tend  to  incriminate  him, 
since  the  claim  of  privilege  must  be  made  by 
hmself  under  oath  in  court,  and  the  claim  con- 
sidered and  acted  upon  by  the  court  in  the 
proceeding  for  which  the  witness  was  called. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol,  50,  Witnesses,  §S  1058,  1064.] 

17.  Same— Method  of  Claiming  PBivnAOE. 
In  a  contempt  proceeding  for  failure   to 

obey  an  order  to  produce  certain  books  and 
papers,  where  the  petition  in  the  proceeding 
contains  no  allegation  relating  to  any  claim  of 
privilege  or  any  testimony  that  appears  to  b« 


incriminating,  the  question  of  privilege  on  ac- 
count of  the  tendency  to  incrimmate  cannot  be 
raised  in  a  motion  to  dismiss  the  petition,  since 
a  motion  to  dismiss  is  not  issuable,  and  reaches 
defects  only  which  appear  on  the  face  of  the 
pleading  affected  by  it. 

18.  COBPOBATIONS— FOHEIGN     COBPOBATIONS— 

Subjection  to  Laws  Govebning  Domestic 

cobfobationb. 

Where  a  foreign  corporation  has  complied 
with  the  provisions  of  law  entitling  it  to  ad- 
mission to  a  state,  and  is  doing  business  under 
its  authority,  so  far  as  pertains  to  business  done 
therein  and  all  matters  connected  therewith,  it 
la  amenable  to  the  laws  of  the  state,  and  in 
duty  bound  to  obey  them  as  though  it  were 
a  domestic  corporation. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  12,  Corporations,  {  2529.] 

19.  Evidence  —  Documentabt  Evidence  — 
Production  by  Adverse  Pabty. 

If  a  foreign  cori>oration  doing  business  in 
a  state  under  authority  of  its  laws  sees  fit  to 
remove  its  books  and  papers  from  the  state  for 
the  purpose  of  putting  them  beyond  its  jurisdic- 
tion in  anticipation  of  being  called  on  to  pro- 
duce them  in  proceedings  against  citizens  of 
the  state,  it  should  not  oe  permitted  to  plead 
its  act  as  an  excuse  for  not  obeying  an  order 
to  produce  them. 

20.  cobpobations  —  access     to     cobfobatk 
Books  and  Papebs— Jubisdiction.  . 

The  books  and  napers  of  a  foreign  oori>ora- 
tion,  pertaining  to  ousiness  done  in  a  certain 
state  under  authority  of  its  laws,  which  are 
required  as  evidence  m  legal  proceedings  there- 
in, though  taken  outside  the  state,  are  still 
within  the  jurisdiction  of  its  courts  in  contem- 
plation of  law,  since  the  corporation  is  within 
its  jurisdiction,  and  the  books  and  papers  are 
within  the  control  of  the  corporation  and  be- 
long in  that  state  for  all  legitimate  purposes 
of  evidence  required  by  its  courts. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  12,   Corporations,  i  2573.] 

21.  CONSTITUTIONAI.     IiAW  —  EQUAI,     PROTEC- 
TION    OF     TvAWS— DiSCEIMINATION     BY     REA- 

■80N  OF  Condition— Abtificial  Persons. 
Laws  1906,  p.  79,  No.  75,  requiring  cor- 
porations doing  business  in  the  state  to  produce 
upon  notice  t>efore  any  court,  grand  jury,  tri- 
bunal, or  commission  acting  under  authority 
of  the  state,  all  books  and  papers  containing 
information  concerning  proceedings  pending  be- 
fore the  body,  and  which  may  at  any  time  have 
been  made  or  kept  within  the  state  and  are  in 
the  custody  of  the  corporation,  or  which  relate 
to  any  transaction  within  the  state  or  with 
parties  residing  or  having  a  place  of  business 
therein,  and  providing  for  the  manner  of  serv- 
ice of  the  order  to  produce  and  for  punishment 
for  contempt  in  case  of  noncompliance,  and 
that  ezecntion  may  issue  for  the  collection  of 
any  fine  imposed,  is  not  contrary  to  Const.  XJ. 
8.  Amend,  art.  14,  in  discriminating  between 
artificial  and  natural  persons,  and  denying  to 
artificial  persons  equal  protection  of  the  laws, 
since  it  merely  removes  the  prior  distinction 
and  requires  of  a  corporation  what  could  for- 
merly be  demanded  of  an  individual  by  sub- 
poena duces  tecum. 

22.  Same— Due  Pbocxss  of  Law— Contempt 

PBOCEE  DINGS. 

The  statute  is  not  contrary  to  Const.  U. 
S.  Amend,  art.  14,  as  depriving  the  corporation 
of  its  property  without  due  process  of  law,  by 
authorizing  a  fine  for  contempt  in  case  of  re- 
fusal to  produce  documentary  evidence  when 
ordered,  since  the  law  is  not  otherwise  uncon- 
stitutional, and  the  proceedings  for  punishing 
the  contempt  are  in  accordance  with  the  ordi- 
nary mode  prescribed  by  law  in  such  cases  and 
adapted  to  the  end  to  be  attained. 

[Ed.  Note.— For  cases  in  point,  see  Ctent^Dig.^ 
vol.  10,  ConstitnUonal  Law,  {  92r.li(jDyiC 
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23.  Same— Deprivation  of  Pbopebty— Com- 
PEixiNo  Attendance  of  Witnesses  With- 
out Payment  of  Fees. 

The  statute  does  not  violate  Const.  TJ.  S. 
Amend,  art.  14,  by  taking  property  without  due 
process  of  law,  in  th.at  it  provides  no  oompen- 
fiation  for  time,  trouble,  and  expense  in  pro- 
ducing documents  and  papers  from  other  states, 
since  the  law  provides  fees  and  mileage  for 
witnesses,  and  any  loss  from  inadequate  fees 
is  incident  to  the  legitimate  exercise  of  the 
powers  of  government  for  the  public  good. 

24.  Contempt  —  Power  to   Punish  —  Jubib- 

DIOTION. 

Under  Laws  1906,  p.  70,  No.  75,  the  coun- 
ty court  has  Jorisdiction  to  fine  a  corporation 
for   contempt   for  a   violation   of   an   order  to 

grodnce  books  and  papers  before  the  grand  jury 
1  an  investigation  of  an  alleged  breach  of  a 
criminal  statute  by  citizens  of  the  state  in  their 
dealings  with  the  corporation  therein. 

Eixceptlons  from  Chittenden  County  Court; 
John  W.  Rowell,  Judge. 

Proceedings  against  the  Consolidated  Renr 
dering  Company  for  a  contempt.  Order  ad- 
Judging  the  company  guil^,  and  excepts.  Ex- 
ceptions overruled. 

Tbe  respondent  was  adjudged  guilty  of  con- 
tempt and  fined  $3,000.  Exceptions  by  re- 
spondent ;  also  petition  for  writ  of  certiorari, 
and  petition  for  a  writ  of  error.  Tbe  Consol- 
idated Rendering  Company  Is  a  corporation 
organized  under  the  laws  of  tbe  state  of 
Maine,  having  its  principal  business  office  at 
Boston,  Mass.,  and  carrying  on  a  meat  and 
rendering  business  plant  at  Burlington,  Vt, 
under  the  name  of  tbe  Burlington  Rendering 
Company.  At  tbe  September  term,  1906,  of 
the  Chittenden  county  court,  the  grand  Jury 
of  that  county  bad  under  consideration  cer- 
tain charges  against  four  persons  named, 
members  of  the  board  of  cattle  commission- 
ers of  the  state  of  Vermont,  for  having  sold 
diseased  meat  for  food  purposes,  at  said  Bur- 
lington, contrary  to  the  statute  of  this  stata 
October  10, 1906,  said  company  was  served  1^ 
an  officer  with  a  copy  of  an  order  of  said 
court  to  produce  before  the  grand  Jury  on 
tbe  17th  day  of  said  October  "all  books  of 
account,  letters,  accounts,  memoranda,  data, 
copies  of  bills,  statements  and  copies  of  state- 
ments at  any  time  made  or  kept  or  had  by 
said  company  at  said  Burlington,  which  coo- 
talu  any  account  with,  statement  of,  or  re- 
lating to,  or  concerning  any  deal  or  business 
with  any  of  the  following  parties  since  Jan- 
uary 1,  1904  (naming  the  four  persons],  or 
with  the  cattle  commissioners  of  the  state 
of  Vermont,  or  with  the  state  of  Vermont; 
also  all  books,  vouchers  and  receipts  Issued 
by  your  company,  or  by  any  officer  or  em- 
ploy6  of  your  company  at  said  Burlington 
since  January  1,  1004,  to  any  of  the  above- 
named  parties;  also  all  statements,  corres- 
pondence, data,  memoranda,  books,  vouchers, 
and  receipts,  made  or  kept  at  said  Burling- 
ton, which  relate  to  the  payment  by  your 
company  to  any  of  the  above  parties  on  the 
following  dates  and  for  the  amounts  speci- 
fied opposite  each  date  [and  here  followed 
seme  over  40  dates  and  amounts,  commencing 


January  4,  1905,  and  ending  June  29,  1906, 
and]  to  be  used  as  might  be  legally  admis- 
sible before  the  grand  Jury  relative  to  the 
matter  of  complaint  pending,  and  there  to  be 
investigated  before  said  grand  Jury  In  which 
[said  four  persons]  are  charged  with  having 
unlawfully  sold  diseased  meat  for  food  pur- 
poses at  said  Burlington."  The  alleged  con- 
tempt was  for  tbe  refusal  to  produce  tbe 
documentary  evidence.  The  proceedings  are 
sufficiently  set  forth  In  tbe  opinion. 

Argued  before  TZLER,  MUNSON,  and 
WATSON,  JJ.,  and  WATERMAN,  Superior 
Judge. 

Clarke  C  IMtts,  Atty.  Gen.,  and  A.  I<.  Sher- 
man, State's  Atty.,  for  the  State.  R.  B. 
Brown,  W.  B.  C.  Stlckney,  J.  J.  Enrlgbt, 
Freedom  Hutciilnson,  and  Albert  Hatchlnson, 

for  rendering  company. 

WATERMAN,  Superior  Judge.  The  re- 
spondent has  adopted  three  methods  of  bring- 
ing tbe  case  before  this  court  for  reviewing 
tbe  proceedings  of  the  county  court:  Ex- 
ceptions were  taken  to  the  rulings  of  the 
court,  which  were  duly  filed ;  a  petition  for 
a  writ  of  certiorari  was  filed  In  this  court; 
and  also  a  petition  for  a  writ  of  error.  It  is 
of  no  Importance  in  this  case  which  of  tbe 
first  two  methods  is  deemed  the  most  ap- 
propriate, nor  would  a  discussion  of  tbe 
methods  pursued  In  other  Jurisdictions  be 
beneficial.  We  have  a  statute  under  which 
such  a  case  may  be  taken  to  the  Supreme 
Court  on  exceptions.  V.  S.  1625.  It  is  true 
•  our  statute  (V.  S.  1610-1612)  provides  for 
bringing  contempt  proceedings  before  this 
court  by  habeas  corpus,  but,  of  course,  that 
applies  only  to  cases  where  tbe  relator  ia 
actually  in  confinement  for  noncompliance 
with  some  order  of  court.  It  can  have  no  ap- 
plication In  a  case  like  this.  A  writ  of  cer- 
tiorari Is  unnecessary  In  this  case,  as  tbe  ex- 
ceptions are  sufficient  to  bring  up  the  foil 
record,  and  to  raise  all  questions  which  the 
responiient  desires  to  present  Section  1626 
has  no  reference  to  writs  of  error.  Henoe 
their  use  In  this  respect  remains  tb6  some 
as  before  the  law  of  that  section  was  enacted 
— not  appropriate  except  where  tbe  county 
court  exercises  its  Jurisdiction  substantially 
according  to  the  course  of  the  common  law. 
Bedcwith  V.  Houghton,  11  Vt  602;  Stiles 
T.  Windsor,  46  Vt  Saa 

It  to  conceded  by  counsel  for  the  respond- 
«it  that  the  findings  of  fact  by  tbe  court 
below  ace  conclusive,  and  the  authorities  are 
abundant  as  to  this.  It  Is  also  conceded 
that  the  power  to  punish  for  contempt  Is  In- 
herent In  courts  of  law,  and  their  action  la 
not  reviewable  if  within  -  their  Jurisdiction. 
The  power  to  punish  for  contempt  Is  a  dis- 
cretionary power,  and  must  be  fairly  exercis- 
ed, and  when  so  exercised  in  a  case  within 
the  Jurisdiction  of  tbe  court  no  review  can  be 
had.  So,  really,  the  only  auestion  here  Is  as 
to  the  Jurisdiction  of  the  court. 

The  grand  Jury  was  engaged  hk  tbeJnras- 
Digitized  Dy  VjOOVFC 
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tfgatlon  of  an  alleged  breach  of  a  criminal 
statute  by  certain  persons  In  this  state,  and 
In  tbe  conrse  of  tbose  Inquiries  an  order  was 
made  upon  the  respondent  company  by  the 
court,  under  the  provisions  of  the  statute,  to 
produce  tbe  books  and  papers  mentioned  In 
tbe  order.  The  company  produced  some 
books  and  papers,  but  not  all  those  required, 
and,  the  grand  Jury  having  reported  to  the 
court  the  neglect  of  the  company  to  produce 
tbe  requisite  documents,  a  complaint  was  fll- 
■ed  by  the  Attorney  General,  and  the  com- 
pany was  summoned  before  the  court  to  show 
cause  why  It  should  not  be  dealt  with  for 
contempt.  These  proceedings  were  had  In 
pursuance  of  a  statute  of  this  state  passed  by 
the  Legislature  at  Its  session  held  In  1906 
<Laws  1906,  p.  79,  No.  75)  the  Arst  section 
of  which  Is  as  follows:  "Any  corporation 
doing  business  within  this  state  whether  or- 
ganized under  the  laws  of  this  or  any  other 
state  or  country,  shall,  when  notice  thereof  Is 
served  upon  It  according  to  the  provisions  of 
this  act,  produce  before  any  court,  grand  Jury, 
tribunal  or  commission,  acting  under  the  au- 
thority of  this  state,  all  of  the  books,  docu- 
ments, correspondence,  memoranda,  papers 
and  data  which  may  contain  any  account  of, 
reference  to,  or  Information  concerning,  the 
suit,  proceeding,  action,  charge,  or  subject  of 
Inquiry  pending  before,  or  to  be  heard  or  de- 
termined by  such  court,  grand  Jury,  tribunal 
or  commission,  and  which  have  at  any  time 
been  made  or  kept  within  the  state  of  Ver- 
mont, and  are  In  the  custody  or  control  of 
such  corporation  within  this  state  or  else- 
where at  the  time  of  such  notice  upon  it." 
The  second  section  (page  80)  Is  Identical  with 
the  first,  except  that  the  books  and  papers 
mentioned  are  limited  to  those  "which  In  any 
way  relate  to,  or  contain  entries,  data  or 
memoranda  concerning  any  transaction  with- 
in the  state  of  Vermont  or  with  any  party 
residing  or  having  a  place  of  business  within 
thp  state  of  Vermont."  The  third  section  re- 
lates to  the  manner  of  service  of  the  order 
to  produce.  The  fourth  provides  for  punish- 
ment for  contempt  in  case  of  noncompliance 
with  the  order,  and  that  execution  may  Issue 
for  the  collection  of  any  fine  Imposed.  These 
sections  are  all  that  are  of  Importance  in 
this  case. 

The  respondent  claims  that  the  court  had 
no  Jurisdiction  because  the  statute  is  uncon- 
stitutional. It  Is  claimed  that  this  statute 
contravenes  the  provisions  of  the  tenth  and 
eleventh  articles  of  the  Constitution  of  Ver- 
mont, and  of  the  fourteenth  amendment  to 
the  Constitution  of  the  United  States. 

1.  It  is  Insisted  by  the  respondent  that  the 
act  is  In  contravention  of  the  eleventh  arti- 
cle of  the  Constitution  of  Vermont,  in  that  it 
authorizes  a  search  and  seizure  of  books  and 
papers  of  a  corporation,  and  also  because  it 
compels  the  production  of  such  books  and 
papers  in  court  without  providing  compensa- 
tion for  the  time  and  expense  In  so  doing. 
It  la  claimed  that  the  act  Is  not  restricted. 


as  It  flhould  be,  to  permitting  such  books  and 
papers  as  are  admissible  to  be  called  for, 
but  Includes  all  in  the  custody  or  control  of 
the  corporation.  The  act  restricts  the  order 
to  such  a«  "contain  any  account  of,  reference 
to,  or  information  concerning,  the  suit,  pro- 
ceedings, action,  charge  or  subject  of  inquiry, 
pending  before,  or  to  be  heard  by  such  court" 
This  is  about  as  definite  and  limited  a  pro- 
vision as  could  be  Inserted  in  an  act  which 
Could  be  of  general  use  in  Its  application' 
to  all  kinds  of  cases  likely  to  arise.  The 
order  In  tills  case  Was  limited  to  producing 
such  books  and  papers  as  contained  accounts 
or  entries  relating  to  dealings  with  the  par- 
ties being  Investigated,  and  especially  those 
containing  certain  entries  spiecifled  therein, 
giving  dates  and  items,  to  be  produced  and 
used  "as  may  be  legally  admissible  as  evi- 
dence before  said  grand  Jury,  relative  to  the 
matter  of  complaint  pending,  and  then  to  be 
Investigated  by  said  grand  Jury,"  against  the 
persons  named.  Tbe  act  leaves  it  for  the 
tribunal  to  determine  what  books  and  papers 
are  needed  and  may  be  called  for.  In  the  or- 
der to  be  Issued,  and  to  describe  them  as 
f-ar  as  practicable.  The  order  in  this  caee 
Is  not  subject  to  the  criticism  made  by  the 
court  in  Carson  v.  Hawley,  82  Minn.  204,  84 
N.  W.  746,  that  It  is  so  general  that  It  does 
not  Indicate  any  knowledge  on  the  part  of 
the  person  demanding  documentary  evidence 
of  any  book  or  paper  desired.  The  order  In- 
dicates that  the  grand  Jury  bad  knowledge  of 
the  dates,  and  of  many  items  they  wished  to 
verify  by  the  Iwoks  and  papers,  and  these 
were  plainly  stated  In  the  order.  It  requir- 
ed no  undue  and  Improper  Inquisition  Into 
the  affairs  of  the  company.  By  comparison 
with  the  Items  and  dates  given  In  the  order, 
the  books  could  easily  have  been  found.  The 
court  In  its  findings  of  fact  says :  "It  is  con- 
ceded by  the  defendant  company  that  before 
and  on  the  22d  of  August  last  It  had  Ih  its 
possession  and  subject  to  its  control  the  pa- 
pers that  it  was  subsequently  notified  to  pro- 
duce before  the  grand  Jury."  So  it  required 
no  search  on  the  part  of  the  company  to 
find  them,  and  its  offlcials  or  employee  knew 
they  had  them  at  that  time.  It  was  no  hard- 
ship or  detriment  to  their  business  to  re- 
quire them  to  be  produced.  According  to  the 
statements  made  in  behalf  of  the  company 
before  the  court,  they  were  not  needed  in 
carrying  on  business,  for  It  was  asserted  by 
the  witness  they  had  been  destroyed.  The 
order  was  certainly  not  an  unreasonable 
search  or  seizure,  but  a  requirement  under 
this  statute,  reasonably  made,  for.  the  pro- 
duction of  certain  specified  books  and  papers, 
to  be  used,  eo  tat  as  admissible,  before  the 
grand  Jury ;  the  order  to  be  served  by  the  de« 
livery  of  a  oopy.  No  objection  was  made 
before  the  grand  Jury  or  the  court  on  ac- 
count of  Indefinlteness  of  description.  The 
witness  who  testified  in  behalf  of  tbe  com- 
pany knew  Just  what  was  required,  and  the 
concession  above  quoted  was  ma^4^0O^ 
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defiulteness  was  really  an  objection,  the  wit- 
ness might  have  stated  tbe  difficulty  be  en- 
countered in  understanding  tbe  order  and 
complying  witb  its  terms.  If  be  was  the 
person  delegated  by  tbe  company  to  appear 
and  resiMnd  to  tbe  order,  it  was  bis  duty  to 
appear  and  produce  tbe  books  and  papers, 
or  give  a  reasonable  and  truthful  excuse  for 
their  nonprodnction,  and  then,  if  he  desired, 
or  was  so  advised,  could  raise  any  objection 
to  tbelr  use  in  eridence.  Doe  t.  Kelley,  4 
Dowl.  Pr.  273;  Amey  t.  Long,  9  East,  473; 
Wig.  on  Ev.  §  2200,  at  page  2979. 

Tbe  proceedings  in  this  case  under  the 
statute  were  in  efFect  tbe  same  as  under  a 
subpcena  duces  tecum,  which  is  an  ancient 
writ  (Starkle,  Et.  86,  note)  with  this  differ- 
ence :  That  this  statute  authorizes  the  serv- 
ice of  tbe  order  for  tbe  production  of  books 
and  papers  upon  the  corporation  itself,  while 
a  subpoena  duces  tecum  without  the  statute 
would  be  served  upon  some  officer  or  em- 
ploy6  commanding  him  to  appear  and  bring 
with  him  the  documents.  The  object  sought 
is  tbe  same  in  both  cases,  the  'production  of 
evidence  to  l>e  used,  so  far  as  admissible,  be- 
fore the  court  When  service  was  made,  It 
was  the  duty  of  tbe  cori>oration  to  comply 
with  the  order.  No  force  was  used  or  threat- 
ened or  authorized  by  tbe  order;  no  quest 
was  made  by  tbe  officer.  There  was  no  in- 
terference with  the  business,  or  with  tbe 
property  rlj^ts  of  tbe  corporation.  We  do 
not  think  the  eleventh  article  of  our  state 
Constitution  was  Intended  to  interfere  with 
the  iwwer  of  courts  to  compel,  through  a  sub- 
pcena  duces  tecum,  or  such  a  proceeding  as 
Is  authorized  by  this  statute,  and  was  used 
in  this  case,  the  production  in  any  proceed- 
ing in  court  of  documentary  evidence.  Hale 
V.  Henkel,  201  U.  8.  43,  73,  26  Sup.  Ct  370, 
50  L.  Ed.  652;  Amey  T.  Long,  9  East,  473; 
Bull  V.  Loveland,  10  Pick.  (Mass.)  9;  U.  S. 
Express  Co.  v.  Henderson,  GO  Iowa,  40,  28  N. 
W.  428 ;  Green.  Ev.  469a ;  1  Chit.  Cr.  Law,  577. 
There  might  be  a  case  where  such  an  order 
and  process  might  be  so  made,  and  used  in 
such  a  manner  as  to  contravene  tbe  provi- 
sions of  that  article  of  the  Constitution. 
The  order  might  be  so  broad  and  unlimited, 
in  its  scope,  as  to  constitute  an  unlawful 
inquisition  Into  the  private  affairs  of  the  per- 
son summoned,  or  authorize  such  a  search 
and  disturbance  of  business  as  to  entitle  him 
to  protection  against  it  But  that  is  not  the 
case  with  these  proceedings. 

2.  Tbe  respondent  further  claims  that  the 
proceedings  were  an  infringement  of  the 
same  article  of  our  Constitution,  because  no 
tender  was  made  to  tbe  company  to  cover 
Its  fees  and  expenses  for  appearing  before  the 
court  with  the  books  and  documents.  The 
statute  of  5  Elizabeth  (chapter  9,  t  12)  pro- 
vided for  summoning  witnesses  to  attend 
court,  and  that  they  should  be  tendered  their 
exi>enses,  and  for  a  fine  for  nonattendance, 
as  well  as  damages  to  the  party  injured,  and 
ever  since  that  time  statutes  in  many  differ- 


ent Jurisdictions  have  contained  provisions 
for  tendering  fees  to  witnesses.  There  is 
such  a  statute  in  this  state.  Y.  S.  1252.  But 
the  statute  of  Elizabeth  related  only  to  wit- 
nesses in  civil  cases.  So  does  our  own,  and 
so  far  as  we  know  none  of  tbe  statutes  in 
the  difCerent  states  contain  any  provision  for 
tendering  fees  to  witnesses  summoned  in  be- 
half of  the  state  in  criminal  cases.  There  Is 
no  such  statute  in  this  state,  and  no  sudi 
practice  has  ever  prevailed  here.  Under  our 
laws  it  is  the  duty  of  any  witness  summoned, 
upon  a  subpoena  issued  in  behalf  of  tbe  state 
In  a  criminal  case  to  appear  according  to  tbe 
summons,  without  a  preliminary  tender  of 
his  fees.  Having  performed  bis  duty  as  a 
witness,  be  la  then  entitled  to  his  fees,  which 
are  allowed  by  statute,  or  by  order  of  the 
court  He  has  no  right  to  refuse  to  attend 
because  his  fees  are  not  tendered.  It  was 
said  by  the  Duke  of  Argyle,  in  1742,  that  tbe 
public  has  a  claim  to  every  man's  evidence, 
and  Lord  Hardwicke,  assenting  to  this  state- 
ment added:  "It  Is  undoubtedly  tme  that 
tbe  public  has  a  right  to  all  the  assistance  of 
every  individual."  This  general  proposition 
has  been  repeated  many  times,  in  various 
courts  of  England  and  of  this  country.  The 
duty  to  appear  upon  a  state  subpoena  and 
give  testimony  Is  not  conditional  on  prepay- 
ment of  fees.  Mr.  Wigmore  says:  "That 
condition  was  never  Imposed  upon  the  prose- 
cution in  criminal  cases.  •  •  •  That  bur- 
den [upon  a  witness  to  appear  without  toider 
of  fees]  is  not  considered  by  the  law  a  hard- 
ship In  criminal  cases."  Wig.  on  Ev.  S  2201; 
2  Hawk.  P.  0.  e.  46,  {  168.  In  this  state,  by 
order  of  court  upon  a  showing  by  the  re- 
spondent that  he  is  pecuniarily  unable  to  pro- 
cure the  attendance  of  his  witnesses,  the 
names  of  his  witnesses,  limited  to  tbe  number 
allowed  by  the  court  may  also  be  inserted 
in  the  subpoena  In  behalf  of  the  state,  and  in 
such  case  the  fees  are  not  paid  in  advance. 
In  many  states  by  statute  fees  of  witnesses 
on  both  sides  In  criminal  cases  need  not  be 
tendered  in  advance.  No  rights  of  the  re- 
spondent In  this  respect  under  the  alx>ve-nam- 
ed  article  of  our  organic  law  liave  been  vio- 
lated. A  idmliar  holding  was  had  in  West 
V.  State,  1  Wis.  209,  which  case  will  be  more 
particularly  noticed  later. 

3.  It  is  further  contended  that  the  statute 
and  these  proceedings  are  contrary  to  tbe 
provisions  of  article  10  of  our  Constitution, 
providing.  In  part  "  •  •  •  nor  can  he  be 
compelled  to  give  evidence  against  himself," 
because  the  .corporation  was  ordered  to  pro- 
duce tbe  books  and  papers  mentioned,  which 
it  now  claims  would  tend  to  Its  crimination. 
When  a  claim  for  protection  under  this  pro- 
vision has  been  properly  raised,  the  courts 
of  this  state,  and  tbe  federal  courts  under 
the  fifth  amendment  to  the  Constitution  of 
the  United  States,  which  is  similar,  have  al- 
ways given  it  fair  and  careful  consideration. 
Such  a  claim  must  be  presented  to  the  court 
by  the  witness,  for  it  la  a  pei^nal  prtellege. 
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which  belongs  to  the  witness  alone,  and 
shonld  be  made  In  good  faith  and  nnder 
oath. 

In  determining  the  qnestlon  here  raised, 
it  is  necessary  to  notice  more  fully  the  pro- 
ceedings In  the  court  below.  Before  the 
grand  jury  there  was  an  investigation  of 
charges  against  certain  persons,  for  a  breach 
of  a  criminal  statute  of  this  state.  Under 
the  statute  of  1906  an  order  of  that  court, 
dated  October  lOtb,  was  issued  to  the  com- 
pany to  produce  certain  books  and  papers 
before  the  grand  Jury  October  17th,  to  lie 
used  so  far  as  admissible  In  that  investiga- 
tion, which  was  duly  served.  October  17th 
the  company  produced  certain  books  of  ac- 
count and  checks,  but  not  all  those  required, 
and  produced  nothing  further  In  response  to 
the  notice.  October  19th  the  grand  jury  re- 
ported to  the  court  what  the  company  had 
done,  and  what  it  had  failed  to  do,  by  way 
of  compliance  with  the  order.  On  the  same 
day  the  Attorney  General  filed  in  court  the 
petition  in  this  case,  asking  that  the  com- 
pany be  dealt  with  for  contempt,  and  on 
the  same  day  the  court  issued  notice  to  the 
company  to  appear  October  30th  to  show 
cause  why  it  should  not  be  so  dealt  with. 
The  company  by  its  attorneys  filed  a  motion 
to  dismiss  the  petition,  first,  because  the 
memoranda  and  papers  called  for  are  not 
legally  material  and  competent  evidence  in 
the  investigation  being  made  by  the  grand 
jury;  secondly,  because  it  Is  sought  by  said 
petition  to  compel  said  company  to  bring 
into  this  state,  for  use  before  said  grand 
Jury,  papers  and  .memoranda  which  may 
tend  to  criminate  said  company  and  render 
it  liable  to  criminal  prosecution;  and,  thirdly, 
because  said  statute  and  the  requirements 
thereof  are  in  contravention  of  the  fourth, 
fifth,  and  fourteenth  amendments  of  the  Con- 
stitution of  the  United  States,  and  of  the 
tenth  and  eleventh  articles  of  the  Constitu- 
tion of  the  state.  October  30th,  the  day 
set  for  hearing  on  this  petition,  one  of  the 
attorneys  of  the  company  filed  his  own  affi- 
davit, sworn  to  before  a  notary  public,  in 
substance  that  the  papers  and  memoranda 
which  the  company  had  failed  to  produce  be- 
fore the  grand  Jury  would,  if  produced  In 
evidence,  tend  to  criminate  the  company  and 
render  it  liable  to  criminal  prosecution.  On 
the  same  day  the  company  also  filed  an  an- 
swer to  the  petition,  setting  forth  that  dur- 
ing the  period  covered  by  the  order  It  kept 
and  filed  at  Its  office  in  Burlington  certain 
pai>ers  and  memoranda  similar  to  the  papers 
attached  to  the  petition;  that  on  or  about 
August  20th  all  of  the  books  and  papers  of 
the  company  kept  at  Burlington  relating  to 
the  transactions  mentioned  were  sent  to  the 
main  office  of  the  company  at  Boston  for  ex- 
amination and  verification,  and  long  before 
the  service  of  the  order  said  papers  or  memo- 
randa were  destroyed  at  Boston;  that  it  was 
unable  to  find  two  of  the  checks  called  for; 
and  that,  aside  from  said  papers,  memoranda, 


and  checks,  it  had  produced  everything  called 
for  In  the  notice.  To  this  answer  the  At- 
torney Oeneral  filed  a  replication,  denying  its 
truth,  and  joining  issue  thereon.  On  testi- 
mony introduced,  the  court  made  findings  of 
fact,  adjudged  the  company  guilty  of  con- 
tempt, and  Imposed  a  fine.  The  court  finds 
from  the  testimony  that  Mr.  Brigham,  man- 
ager of  the  Burlington  plant,  was  in  Boston 
Just  before  August  21st  and  had  a  talk  with 
Mr.  Heath,  the  manager  of  the  company,  in 
regard  to  the  business  of  the  company  in 
Vermont,  in  connection  with  the  cattle  com- 
missioners, and  about  the  time  Brigham  was 
In  Boston  one  Mantor,  an  employ^  of  the 
(ompany  in  Boston,  telephoned  the  bookkeep- 
er In  Bnrllngton  to  bring  all  the  books  and 
papers  to  Boston,  and  he  did  take  them  all 
there.  And  the  court  finds,  notwithstanding 
the  claim  of  Mantor  that  the  books  and  pa- 
pers were  destroyed,  with  the  reception  of 
those  produced  before  the  grand  Jury,  that 
they  were  not  destroyed,  that  Mantor  knew 
that  the  matter  was  being  looked  up  In  "Ver- 
mont to  some  extent,  and  that  he  sent  for 
the  books  and  papers  to  be  brought  to  Bos- 
ton for  the  very  purpose  of  taking  them  out 
of  the  Jurisdiction  of  this  state,  and  keeping 
them  where  he  thought  they  could  not  be 
produced.  The  finding  Is,  In  eflCect  that  the 
testimony  and  clrcumstenoes  show  that  the 
story  of  Mantor  of  the  destruction  of  the 
books  and  papers  was  false,  that  they  were 
still  In  existence,  and  in  the  custody  and 
control  of  the  company.  Nobody  testified 
they  were  destroyed  except  Mantor,  and,  on 
account  of  the  contradictory  statements  made 
by  him  and  the  suspicious  circumstances,  the 
court  says  he  was  absolutely  discredited.  A 
anspicious  circumstance  in  the  mind  of  the 
court  was  that  the  bookkeeper  of  the  Bur- 
lington plant  who  took  the  books  and  papers 
to  Boston  has  never  returned  to  Vermont  and 
gave  no  testimony  before  the  court  in  any 
form.  As  the  court  said  In  its  findings,  he 
was  the  man  of  ail  others  who  knew  and 
could  testify  In  regard  to  these  matters.  The 
papers  would  enable  the  grand  Jury  to  trace 
the  history  of  every  animal  sold,  and  without 
them  this  would  be  impossible,  and  they 
would  be  corroborative  evidence  as  against 
the  persons  named,  in  the  investigation. 

The  court  further  says  that  Mantor,  the 
only  witness  who  says  he  saw  the  books,  tes- 
tified there  was  nothing  there  that  would 
incriminate  anybody.  He  was  the  only  wit- 
ness produced  by  the  company  as  to  this.  No 
witness  testified  there  was  anything  In  them 
which  was  Incriminating.  The  court  has  not 
found  that  there  was.  The  substance  of 
these  findings  by  the  court  is  that  the  claim 
of  incrimlnative  testimony  was  not  set  up  by 
any  witness,  and  was  never  asserted  and 
maintained  by  the  company  in  any  way  pre- 
vious to  the  commencement  of  the  contempt 
proceedings,  and  then  was  made  by  counsel, 
but  not  by  any  witness;  and  that  the  witness 

who  testified  In  regard  to  the  __ 
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credited.  Was  the  privilege  properly  and  le- 
gally claimed  by  the  company?  The  first 
mention  of  such  a  claim  was  in  the  motion 
to  dismiss.  This  was  after  the  failure  to  pro- 
dnce  the  iMoks  and  papers,  and  after  the  con- 
lempt  proceedings  had  been  commenced.  The 
motion  to  dismiss  Is  signed  by  counsel  for  the 
company.  The  next  mention  is  In  an  affidavit 
of  one  of  the  attorneys  making  the  naked 
statement  that  the  papers  were  incriminating. 
It  is  not  stated  that  the  affiant  tiad  ever  se^i 
the  books  or  papers.  He  makes  no  statement 
as  to  the  contents  or  upon  what  facte  con- 
tained In  them  be  bases  bis  opinion  or  state- 
ment that  they  would  be  Incriminating.  A 
bare  expression  of  opinion,  or  legal  conclusion^ 
without  a  statement  of  the  facts  upon  which 
it  was  founded,  may  not  have  had  much 
weight  with  the  oonrt,  even  If  this  was  the 
proper  method  of  asserting  the  privilege. 

There  has  been  some  difCerence  in  the  state- 
ment of  the  law  as  to  the  privilege  of  a  wit- 
ness, and  Its  assertion  and  enforcement,  in  the 
conrts  of  England  and  of  this  country,  but 
the  rule  at  the  present  time  is  quite  uniform. 
When  a  witness  has  been  duly  summoned,  it 
becomes  tils  duty  to  attend  at  the  time  and 
place  named  in  the  subpoena.  It  seems  well 
settled  that,  if  he  Is  required  to  produce  docu- 
mentary evidence  by  a  subpoena  duces  tecum, 
it  is  bis  duty  to  produce  what  is  called  for, 
If  it  is  In  his  possession  or  control.  There 
may  be,  of  ooorse,  good  reasons  why  the  wit- 
ness Is  unable  to  attend,  and  should  be  ex- 
cused, but  there  Is  nothiog  in  this  case  in- 
dicating the  existence  of  any  excuse  for  non- 
attendance  by  some  person  duly  authorized  by 
the  company.  The  findings  of  the  court  are 
■ucb  that  no  excuse  appears  for  not  produc- 
ing the  documents  called  for.  Whether  they 
would  be  proper  testimony  to  be  used  in  the 
case,  whoi  produced,  is  not  for  the  witness  to 
say.  Their  relevancy  la  for  the  court  to  de- 
termine, and  not  for  him.  Bapalje,  Iaw  of 
Wit  I  302.  "But  this  right  of  a  mere  wlt^ 
ness  to  raise  the  question  of  Jurisdiction  in 
this  manner  [by  a  refusal  to  testify]  has  not 
met  with  the  favor  of  the  Judges,  and  in 
several  Jurisdictions  is  virtually  denied;  a 
fortiori  a  witness  cannot  t>e  permitted  to  re- 
fuse to  answer  a  question  on  the  ground  that 
it  is  irrelevant.  To  bold  that  a  witness  could 
decide  for  himself  upon  the  relevancy  of  a 
question,  against  the  opinion  of  the  Judge 
presiding,  or  the  officer  taking  the  deposition, 
would  ba  subversive  of  all  order  in  Judicial 
proceedings."  Bapalje  on  Wit  i  303.  Also, 
in  section  301:  "The  officer  of  the  writ  of 
subpoena  duces  tecum  ext«ids  only  to  compel 
the  bringing  into  court  by  a  party  or  witness 
of  books  and  papers  of  which  be  has  control, 
and  an  Inspection  of  which  is  deemed  to  be 
essential  to  the  proper  determination  of  the 
issues  presented  for  trial.  The  writ  has  no 
effect  upon  the  question  of  the  admiasibility  of 
books  and  papers  so  brought  in  as  evidence  In 
the  case"— citing  Bonesteel  v.  Lynde,  8  How. 
Pma  (N.  Y.)  226:  Mott  v.  Consumer's  loe  Co^ 


52  How.  Prac.  (N.  T.)  244.  "In  all  cases  It  is 
a  question  for  the  consideration  of  the  Judge 
at  the  trial,  whether  upon  the  principles  of 
reason  and  equity  production  should  be  re- 
quired under  a  subpoena."  Amey  v.  Long.  H 
East  475 ;  Corson  v.  Dubois,  1  Holt  N.  P.  87. 
"The  question  of  relevancy  Is  never  one  for 
the  witness  to  concern  himself  with;  nor  is  the 
applicability  of  a  privilege  to  be  left  to  his  de- 
cision. It  is  his  duty  to  bring  what  the  court 
requires,  and  the  court  can  then,  to  its  own 
satisfaction,  determine  by  inspection  whether 
the  documents  produced  are  irrelevant  or 
privileged.  This  does  not  deprive  the  wit- 
ness of  any  rights  of  privacy,  since  the  court's 
determination  is  made  by  its  own  inspection, 
without  submitting  the  documents  to  tlie  op- 
ponent's view,  and,  unless  such  a  mode  of  de- 
termlpation  were  employed,  there  could  be  no 
available  means  of  preventing  the  constant 
evasion  of  duty  by  witnesses."  Wig.  on  Bv. 
(  2200,  citing  Amey  v.  Long,  9  Bast  473.  In 
that  case  Lord  Eiienborough  delivered  the 
opinion,  and  in  which  Park,  Marryatt  and 
Bell,  the  distinguished  counsel  for  the  suc- 
cessful side,  said:  "Aa  the  obligation  of  the 
witness  to  answer  by  parol  does  not  depend 
upon  tils  own  Judgment  but  on  that  of  the 
court  the  same  rule  must  prevail  with  respect 
to  his  production  of  documentary  evidence. 
The  witness  Is  bound,  at  all  events,  to  bring 
with  him  the  paper  which  he  has  been  sub- 
poenaed to  produce;  and,  when  it  Is  in  ooort 
he  may  then  state  any  legal  or  reasonable  ex- 
cuse for  withholding  it  of  which  tlie  court 
will  Judge."  A  witness  must  obey  a  subpoena 
and  be  sworn.  Then  be  can  claim  bis  privi- 
lege. In  re  Eckstein,  148  Pa.  509,  24  AtL 
63;  U.  8.  V.  Kimball  (C.  C.)  117  Fed.  156. 

Many  other  cases  might  be  cited,  bearing 
on  the  question  of  the  duty  of  a  witness  to 
obey  a  subpoena  and  actually  appear,  and  In 
case  of  a  subpcena  duces  tecum  produce  the 
documentary  evidence  called  for;  but  these 
are  sufficient  to  answer  the  claim  made  In 
the  motion  to  dismiss  that  the  testimony 
was  not  material,  and  to  show  tieyond  ques- 
tion that  it  is  the  duty  of  a  witness  to  re- 
spond to  a  sutvoena  by  appearing  and  pro- 
ducing books  and'  papers,  leaving  all  ques- 
tions whldi  he  desires  to  raise  to  be  settled 
and  determined  when  he  and  the  testimony 
demanded  are  before  the  court  The  testi- 
monial privilege  is  purely  personal.  It  can 
be  raised  only  by  the  witness  himself. 
Whether  the  testimony  is  privileged  Is  for 
the  court  to  decide.  Wig.  on  Ev.  U  2296. 
2270;  Chamberlain  t.  Willson,  12  Vt  491, 
86  Am.  Dea  856;  Janvrhi  v.  Scammon,  29 
N.  H.  280.  It  is  upon  this  question  that  there 
has  been  some  difference  In  expression  by 
different  courts.  In  some  cases  the  state- 
ment has  been  so  broad  that  it  seemed  to 
give  the  witness  the  right  to  decide  whether 
be  would  assert  the  privilege,  and,  also, 
whether  he  would  answer  the  question,  thus 
leaving  nothing  for  the  court;  but  the  great 

tendency  of  modern  cases  has  been  such  tiiaC 
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a  rule  Kems  now  to  iHrevall  In  thia  countrr, 
wblcb  has  but  few  exceptions.  Rapalje,  Lew 
of  Wit  I  266,  EBya:  "Tbe  result  of  a  com- 
parlson  of  the  adjudications  seems  to  be  tbat 
tbe  preliminary  question,  'can  any  answer, 
responsive  to  tbe  aoestlon,  subject  tbe  wit' 
ness  to  a  criminal  prosecotkm?'  must  be  de- 
cided by  tbe  court,  and  not  by  tbe  witness. 
If  tbe  ooart  bolds  the  afflrmatire  of  tbat 
Question,  tben  tbe  witness  bas  a  right  to 
decide  wbetber  the  answer  he  would  glre  to 
tbe  question  woidd  have  such  an  effect"  Air 
■o:  "Tbe  eonrt  will  require  to  be  satisfled 
that  tbe  witness  Is  acting  an  honest  part,  and 
tbat  be  may  Incur  danger  by  answering; 
when  satisfled  of  tbls,  be  will  allow  the 
prWllege."  "Where  a  party  calls  bis  adver- 
sary as  a  witness,  he  bas  a  right  to  insist 
on  his  going  on  tbe  stand  to  be  sworn,  al- 
though tbe  counsel  for  the  witness  state  to 
the  court  tbat  be  wUl  w>t  answer  the  ques- 
tions that  will  be  put  to  bim,  as  the  answers 
would  teioA  to  Incriminate  him.  If  tbe  ques- 
tions have  tbtit  tendency,  the  objection  must 
be  taicen  by  tbe  party  bimself  on  oath."  Ra- 
palje  on  Contempt  100;  Boyle  t.  Wiseman, 
28  ^g.  L.  &  Bq.  473 ;  Powell's  Bv-  (4th  Ed.) 
100.  Xbe  question  may  b«  lawfully  put,  bow- 
ever  its  tendency  to  draw  out  self-lncrlmlnat- 
Ing  testimony,  and  the  witness  must  decide 
bimself  wbetber  be  will  assert  bis  privilege, 
<nr  waive  It  and  answer  it.  1  Oreen.  Bv.  i 
451;  2  PhlL  Ev.  783;  Wbart  Crlm.  Bv.  | 
465. 

Chief  Justice  Marshall,  In  tbe  trial  of 
Aaron  Burr,  said:  "It  is  tbe  province  ot 
tile  court  to  Judge  whether  any  direct  answer 
to  tbe  questions  wbleh  may  be  proposed  will 
furnish  evidence  against  the  witness."  And 
l|i  this  case  be  also  said,  la  substance,  tbat 
V  the  witness  stated  imder  oath  that  the 
aoswer  would  tend  to  cfrtmlnate  blm  be 
would  not  be  compelled  to  answer.  Taking 
all  he  said  together,  a  fair  conclusion  would 
be  that  tbe  privilege  must  be  asserted  under 
oath  by  tbe  witness,  and  If  bis  statements 
are  found  to  be  true  the  court  will  not  compel 
him  to  answer.  In  Reg.  v.  Oart>ett,  2  Car. 
ft  K.  474,  tbe  court  held  that,  if  a  witness 
asserts  bis  privilege,  and  there  appears  to 
be  ground  for  believing  tbat  bis  answer 
would  criminate  bim,  he  Is  not  compellable 
to  answer.  In  another  English  case  tbe  court 
held  tbat  a  merely  remote  possibility  of  legal 
peril  to  a  witness  from  answering  a  question 
Is  not  sufficient  to  entitle  htm  to  the  privilege 
of  not  answering;  that  to  entitle  him  to 
this  privilege,  the  court  must  see  from  the 
circumstances  of  tbe  case  and  the  nature  of 
the  evidence  which  he  is  called  to  give  tbat 
there  is  reasonable  groi^nd  to  apprehend  dan- 
ger to  tbe  witness  from  his  being  compelled 
to  answer;  that  the  danger  to  be  apprehend- 
ed must  be  real  and  appreciable,  with  ref- 
erence to  the  ordinary  operation  of  law  In 
tbe  ordinary  course  of  things ;  that  tbe  posi- 
tion that  the  witness  Is  sole  Judge  as  to 


wbetber  his  evidence  would  bring  him  Into 
danger  of  tbe  law;  and  tbat  tbe  statement 
of  his  belief  to  tbat  efCect,  If  not  manifestly 
made  mala  flde,  should  be  received  as  con- 
clusive, Is  untenablew  But  that  If  the  fact 
of  the  witness  being  In  danger  be  once  made 
to  appear,  great  latitude  should  be  allowed 
to  blm  In  Judging  for  blntself  of  the  effect 
of  any  particular  question.  Reg.  v.  Boyoe,  1 
Best  &  Smith,  311. 

There  bas  been  some  modiflcatlpn  of  tbe 
statement  of  the  law  in  the  opinion  of  Chief 
Justice  I^arsball,  in  tbe  Burr  Case,  as  to 
tbe  right  of  tbe  witness  to  Judge  for  him- 
self whether  his  answer  will  expose  him  to 
prosecution,  in  a  number  of  American  cases, 
and  It  is  held  more  generally  that  It  la  for 
tbe  court  to  decide  after  claim  made  by  the 
witness,  of  his  privilege.  Chamberlain  v. 
Wlllson,  12  Vt  401,  36  Am.  Dec.  356.  Chief 
Justice  Shaw,  in  Bull  v.  Loveland,  10  Pick. 
(Mass.)  8,  said:  "It  has  been  decided,  though 
It  was  formerly  doubted,  that  a  sut^toena 
duces  tecum  is  a  writ  of  compulsory  obliga- 
tion, which  the  court  has  power  to  issue,  and 
wblcb  the  witness  is  bound  to  obey,  and 
which  will  be  enforced  by  propw  process  to 
compel  tbe  production  of  the  paper,  when 
the  witness  has  no  lawful  or  reasonable  ex- 
cuse for  withholding  it  But  of  such  lawful 
or  reasonable  excuse  the  court  at  nisi  prlus 
and  not  tbe  witness  is  to  Judge."  In  State 
V.  Thaden,  43  Minn.  253,  45  N.  W.  447,  Mitch- 
ell, J.,  in  delivering  tbe  opbaion,  which  con- 
tains a  very  full  and  clear  dlscussioQ  of  the 
subject,  says:  "All  tbe  autboriUes  agree  to 
the  general  proposition  tbat  the  statement 
Of  tbe  witness  that  the  answer  will  toid  to 
criminate  bimself  Is  not  necessarily  con- 
clusive, but  tbat  this  is  a  question  which  the 
court  win  determine  from  all  tbe  circum- 
stances of  the  particular  case,  and  the  nature 
of  the  evidence  which  the  witness  is  called 
upon  to  give."  This  opinion  cites  with  ap- 
proval tbe  rule  laid  down  by  Cockburn,  L. 
C.  J.,  In  Regina  ft  Boyce,  before  cited.  We 
understand  this  is  practically  tbe  rule  in 
this  state.  The  respondent  here  was  not 
a  party;  was  not  charged  with  any  crime, 
but  was  merely  asked  to  perform  its  duty 
as  a  witness.  Being  summoned  and  appear- 
ing before  the  grand  Jury  with  tbe  documen- 
tary evidence  would  not  be  a  violation  of  its 
constitutional  rights.  The  privilege  of  a  wit- 
ness could  then  be  claimed,  or  not,  as  seem- 
ed advisable;  If  not  claimed  it  would  be 
waived.  In  State  v.  Duncan  et  al.,  78  Vt 
364,  63  Atl.  225,  4  L.  R.  A.  (N.  S.)  1144, 
112  Am.  St  Rep.  922,  this  court  considered 
the  question  of  incriminating  testimony 
brought  up  In  a  different  form.  It  was  up- 
on a  demurrer  to  a  plea  In  abatement  to  an 
Indictment,  alleging  that  the  indictment  was 
found  upon  testimony  of  the  respondent 
criminating  himself,  which  be  was  compelled 
to  give  before  the  grand  Jury.  It  is  there 
said  that  the  privilege  Is  tbat  of  tbe  witness, 
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and  he  alone  can  claim  It,  and  is  waived  If 
not  seasonably  asserted.  The  plea  did  not 
show  that  the  respondent  asserted  his  privi- 
lege. The  compulsion  alleged  was  held  to  be 
a  conclusion  of  the  pleader,  from  the  facts, 
and  not  Justified,  as  stated.  In  that  case 
'  the  witness  appeared  and  testified  before  the 
grand  Jury,  but  did  not  claim  his  privilege. 
Here  he  refused  to  produce  the  testimony, 
and  therefore  no  question  of  privilege  In  re- 
gard to  it  arose  before  the  grand  Jury  or 
court 

We  have  called  attention  to  the  require- 
ments of  the  law  as  shown  by  the  above  au- 
thorities as  to  a  claim  of  privilege  by  a  wit- 
ness, mainly  for  the  purpose  of  showing  the 
necessity  of  the  claim  being  made  by  the 
witness  himself,  under  oath,  and  in  court, 
and  that  the  claim,  having  been  asserted  by 
the  witness,  must  t>e  considered  and  acted 
upon  by  the  court  The  witness  cannot  re- 
fuse to  obey  a  subpoena,  and  still  claim  the 
privilege  that  his  testimony.  If  given,  would 
incriminate  himself.  Neither  can  a  witness 
disobey  a  subpoena  duces  tecum  and  refuse 
to  produce  books  and  papers  called  for,  and 
still  claim  the  privilege  that  the  books  and 
papers.  If  produced,  would  tend  to  criminate 
him.  To  permit  such  a  course  to  be  taken 
would  be  to  permit  courts  of  Justice  to  be 
trifled  with,  and  the  course  and  progress  of 
the  law  to  be  obstructed  and  delayed.  The 
privilege  of  a  witness  as  to  these  books  and 
papers  was  never  asserted  in  any  manner  al- 
lowed or  authorized  by  law.  It  was  not 
shown  or  claimed  to  the  court,  before  the  con- 
tempt proceedings  were  commenced,  that  they 
would  tend  to  Incriminate  the  corporation,  or 
that  the  privilege  of  a  witness  as  to  it  was 
claimed.  The  only  excuse  made  by  the  wit- 
ness Mantor  was  that  they  bad  been  destroy- 
ed, and  this  was  found  by  the  court  to  be 
untrue.  This  being  so,  the  constitutional 
question  does  not  arise,  for  the  respondent 
never  put  Itself  in  a  position  to  raise  it 

4.  We  do  not  take  the  view  of  the  respond- 
ent, in  argument  that  the  question  of  privi- 
lege was  properly  raised  by  the  motion  to  dis- 
miss, and  that  no  such  question  could  have 
been  raised  before  the  grand  Jury.  Such  a 
question  of  privilege  could  not  be  raised  by 
a  motion  to  dismiss  the  petition.  A  motion  to 
dismiss  Is  not  Issuable.  It  reaches  defects 
only  which  appear  on  the  face  of  the  plead- 
ing to  be  affected  by  It  The  petition  con- 
tains no  allegation  relating  to  any  claim  of 
prlvll^e  or  any  testimony  which  appears 
to  be  incriminating.  It  sets  forth  the  facts 
of  the  order,  service,  and  refusal  to  produce. 
The  motion  to  dismiss  alleges  new  matter, 
the  claimed  privilege,  as  the  ground  for  dis- 
missal. No  precedent  has  been  shown  for 
this  metliod  of  making  a  claim  of  privilege. 
Besides,  this  was  after  the  contempt  if  any, 
had  been  committed,  and  was  an  attempted 
excuse  or  palliation  for  what  had  taken 
place.    The  grand  Jury  is  a  part  of  the  court 


Any  such  question  could  have  been  raised 
before  that  l)ody,  and  reported  to  the  court 
for  its  action.  This  case  dtfters  from  Ball- 
man  V.  United  States,  200  U.  S.  186,  26  Sup. 
Ct  212,  50  L.  Ed.  433.  In  that  case  the  wit- 
ness in  fact  appeared  at  the  time  he  was  or- 
dered by  the  court  to  appear,  and  asserted 
his  privilege  within  the  time  allowed  him 
in  which  to  give  his  testimony.  The  witness 
In  this  case  made  no  claim  of  privilege,  at 
any  time,  or  in  any  manner,  and  the  claim 
as  it  was  finally  attempted  to  I>e  made  by 
counsel  was  too  late,  and  not  properly  as- 
serted. Hale  V.  Henkel,  201  U.  S.  43,  26  Sup. 
Ct.  370,  60  L.  Ed.  652,  contains  an  interesting 
opinion  as  to  the  rl^ts  of  corporations  and 
of  their  oSacers  when  called  to  testify  in  re- 
gard to  the  transaction  of  the  corporate  busi- 
ness, and  the  privilege  of  a  witness  is  assert- 
ed on  the  ground  that  the  testimony  might 
be  Incrhnlnatlng.  It  is  true  that  the  ques- 
tions raised  in  that  case  are  analogous  to 
those  relating  to  visitatorial  powers  which 
may  be  exercised  by  the  state  granting  the 
charter,  and  bear  upon  the  right  of  the  gov- 
ernment to  Investigate  the  conduct  of  cor- 
porations, In .  proceedings  for  breach  of  the 
federal  statute  to  protect  trade  and  commerce 
against  unlawful  restraint  and  mon(9oUe8. 
But  the  discussion  Is  Illuminating,  as  clearly 
setting  forth  the  duties  and  obligations  of 
corporations  to  the  public,  and  the  right  of 
the  state — and  in  that  case  the  government — 
to  exact  full  obedience  to  all  reasonable  regu- 
lations as  to  the  conduct  of  their  business, 
and  full  disclosure  of  all  their  transactions. 
In  a  proceeding  In  behalf  of  the  government 
Certainly,  in  a  case  like  this,  where  no  right 
of  visitatorial  powers  is  claimed  or  attempt- 
ed, but  the  action  on  the  part  of  the  state  is 
limited  to  requiring  the  production  of  evi- 
dence, for  use  in  state  proceedings  against 
other  persons,  It  cannot  be  held  that  there 
has  been  an  undue  assertion  of  authority  by 
the  state,  over  a  corporation,  which  by  per- 
mission of  the  state  is  doing  business  therein. 
In  the  above  case  it  will  be  noted  that  in- 
stead of  the  corporation  lielng  merely  called 
as  a  witness  in  a  proceeding  upon  a  complaint 
against  others.  It  was  Itself  being  Investigat- 
ed, and  Its  employe  who  appeared  refused 
to  produce  its  books  and  papers.  While,  In 
the  view  we  take  of  this  case,  It  does  not  be- 
come necessary  for  us  to  decide  whether  a 
corporation  has  the  same  right  In  any  case, 
as  an  individual,  to  assert  a  claim  of  privi- 
lege, as  a  witness,  against  producing  its 
books  and  papers,  in  a  criminal  proceeding  In 
behalf  of  the  state,  against  other  persons,  we 
can  say  at  least  that  before  deciding  that 
such  a  privilege  exists  in  a  case  like  this,  we 
should  insist  upon  its  being  shown  that  the 
assertion  of  the  privilege  was  made  in  strict 
conformity  with  the  law. 

We  have  a  statute,  regulating  the  admis- 
don  of  foreign  corporations  to  this  state  for 
the  purpose  of  doing  busineiBS, 
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detail  for  the  necessary  steps  to  be  taken 
before  admission.  This  statute  requires  a 
foreign  corporation,  before  doing  business 
here,  to  procure  a  certificate  of  registration 
from  the  Secretary  of  State  that  It  bas  com- 
plied -witb  all  tbe  requirements  of  the  law 
to  authorize  it  to  do  business  in  this  state, 
stating  the  buslueas  of  the  corporation,  and 
that  it  is  such  as  may  lawfully  be  carried  on 
by  a  corporation  incorporated  under  the  laws 
of  this  state  for  such  or  similar  business,  and 
to  file  with  the  Secretary  of  State  a  copy 
of  its  charter,  state  its  place  of  business, 
and  stipulate  upon  whom  service  of  process 
against  it  may  be  made,  and  other  provisions 
in  detail  (Act  No.  20.  p.  14,  Acts  1902),  thus 
placing  itself  re8i;)ecting  the  business  done 
here  upon  the  same  basis  as  domestic  corpora- 
tions, as  to  being  subject  to  the  jurisdiction 
of  the  courts,  under  our  laws.  It  has  t>een 
claimed  in  argument  that  this  corporation, 
having  t>een  chartered  in  the  state  of  Maine, 
was  not  subject  to  tbe  law  of  tills  state,  to 
the  extent  of  being  compelled  to  produce 
books  and  papers  which  were  not  then  actual- 
ly in  the  state.  It  is  understood  from  tbe 
record  before  us  that  this  corporation  had 
taken  ail  the  steps  required  by  statute  to  en- 
title it  to  admission  to  this  state,  and  to  pro- 
tection of  its  laws  applying  to  all  foreign 
corporations  so  admitted.  No  question  is 
made  that  the  service  of  the  order  upon  It 
was  not  in  accordance  with  our  statute,  re- 
lating to  the  service  of  process  upon  foreign 
corporations  doing  business  in  this  state. 
When  no  question  is  made  that  they  were  not 
in  state,  etc. 

Since  the  respondent  was  thus  doing  busi- 
ness in  this  state,  so  far  as  pertained  to  tbe 
business  done  here  and  all  matters  and  things 
connected  therewith,  it  was  and  is  amenable 
to  the  laws  of  the  state,  and  in  duty  bound 
to  obey  them  the  same  as  if  it  were  a 
domestic  corporation.  If,  in  anticipation  of 
being  called  as  a  witness  or  to  produce  its 
books  and  papers,  in  some  proceedii^  before 
tbe  grand  jury,  upon  criminal  charges  against 
our  own  citizens,  it  saw  fit  to  remove  them 
from  this  to  another  state,  It  should  not  be 
permitted  to  plead  its  own  act,  taken  for  the 
very  purpose  of  putting  them  l>eyond  the  ju- 
risdiction, as  an  excuse  for  not  obeying  a  sub- 
poena and  producing  tbem.  As  a  body  cor- 
porate, it  was  in  fact  doing  business  in  Ver- 
mont and  Massachusetts.  Taking  the  books 
Into  Massachusetts  was  merely  shifting  them 
from  one  hand  to  the  other.  They  were  as 
much  in  control  of  the  corporation  as  t>efore. 
That  is  the  essential  thing,  and  not  the  pre- 
cise locality  where  they  happened  to  be  when 
called  for.  The  corporation  was  within  this 
jurisdiction,  and  the  boolis  and  papers  with- 
in its  control  No  corporation,  whether  for- 
eign or  domestic,  can  evade  Its  testimonial 
duty,  which  rests  upon  it  while  it  is  here  do- 
ing business,  by  merely  sending  to  the  home 
office,  in  another  state,  documents  pertaining 
to  said  Dusiness  which  are  required  as  evi- 


dence in  legal  proceedings  here,  and  refuse 
to  produce  them  when  required  by  authority 
of  law.  In  contemplation  of  law  they  are 
still  In  this  jurisdiction  for  such  purpose,  and 
in  control  of  the  coi-poratlon  doing  business 
here.  They  are  a  part  of  the  business  of 
the  corporation  which  is  carried  on  here. 
They  constitute  a  record  of  the  transactions 
of  that  business  and  belong  here,  for  ail  legiti- 
mate purposes  of  evidence  when  required  by 
our  courts. 

The  right  of  control  and  regulation  of  for- 
eign corporations  coming  within  the  state 
to  do  business  was  fully  discussed  and  main- 
tained in  Cook  V.  Howiand  et  al.,  74  Vt  393, 
52  Atl.  973,  59  L.  R.  A.  338,  93  Am.  St  Rep. 
912.  See,  also,  Osborne  &  Woodbury  v.  Shaw- 
mut  Ins.  Co.,  61  Vt  278.  At  this  time  in  the 
history  of  the  progress  and  development  of 
corporate  interests,  we  should  not  be  inclin- 
ed to  take  a  backward  st^  as  to  the  rights 
of  the  Legislature,  exercised  within  proper 
limits,  in  the  control  and  r^ulation  of  cor- 
porations, whether  foreign  or  domestic. 

In  our  opinion  neither  the  statute  in  ques- 
tion nor  the  order  of  the  court  pursuant 
thereto,  requiring  the  production  of  the  docu- 
mentary evidence  mentioned  in  the  order,  vio- 
lates the  provision  of  the  Constitution  of  this 
state.  No  claim  based  upon  the  fourth  or 
fifth  amendment  to  tlie  Constitution  of  the 
United  States  is  made  in  this  court,  nor  could 
there  be  successfully,  since  those  amend- 
ments are  held  to  have  no  reference  to  the 
states. 

5.  The  claim  is  also  made  that  the  statute 
is  contrary  to  the  fourteenth  amendment  of 
the  Constitution  of  the  Dnlted  States,  be- 
cause it  arbitrarily  discriminates  between 
artificial  and  natural  persons,  denying  to  the 
former  equal  protection  of  the  laws:  As  be- 
fore seen,  prior  to  the  passage  of  this  act,  an 
Individual  could  by  a  subpoena  dnces  tecum 
be  compelled  to  do  all,  by  way  of  producing 
books,  etc.,  that  a  corporation  can  be  forced 
to  do  under  the  provisions  of  the  statute. 
This  statute  seems  designed  for  requiring 
the  corporation  Itself,  as  the  responsible  own- 
er, and  legal  custodian,  to  produce  the  docu- 
mentary evidence  mentioned  therein,  without 
the  necessity  of  calling  upon  bookkeepers, 
managers,  or  other  servants,  who  may,  or 
may  not,  in  fac^  have  custody  or  control 
thereof,  at  tbe  time  notice  to  produce  is  giv- 
en, and  to  place  upon  the  corporation  tbe 
responsibility  of  seeing  that  such  evidence 
called  for,  if  in  its  control,  is  produced.  This 
accomplishes  In  a  direct  way  the  same  object 
which  might  require  much  delay  and  difficul- 
ty to  accomplish,  without  the  statute,  by  a 
subpcena  duces  tecum  served  upon  such  in- 
dividuals as  might  be  supposed  to  bave  tbe 
evidence  in  their  custody.  The  statute  leaves 
the  corporations  to  select  such  officer,  agent, 
or  employe  as  it  may  see  fit  to  produce  the 
evidence  in  compliance  with  the  order  made. 
It  autiiorlzes  the  laying  of  no  unjust  burdens 
upon  corporations,  as  distinguished  from  In^ 
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dlTlduals,  and  Is  designed  only,  to  compel  the 
production  of  admissible  testimony,  to  be 
used  in  court  The  classification  made  by  the 
statute  placed  all  corporations,  whether 
domestic  or  foreign,  in  one  class,  leaving  in- 
dividuals, whether  acting  severally,  as  co- 
partners, or  as  associates,  in  another  clam. 
The  general  difference  existing  between  nat- 
ural and  artificial  persons  in  this  respect, 
without  this  statute,  makes  the  classification 
made  a  proper  one,  one  that  removes  the 
prior  discrimination  between  them,  and  there- 
fore not  in  violation  of  the  equality  clause 
of  the  fourteenth  amendment. 

8.  It  Is  also  claimed  that  the  statute  In 
question  Is  In  conflict  with  the  fourteenth 
amendment,  because  it  authorizes  the  court 
to  punish  for  contempt.  In  case  of  refusal  to 
produce  such  testimony  when  ordered,  as  in 
this  case,  and  thus  deprive  a  corporation  of 
its  property  by  way  of  a  fine,  without  due 
process  of  law.  The  question  of  what  consti- 
tutes due  process  of  law  has  been  so  recently 
and  fully  discussed  in  this  state,  with  refer- 
ence to  decisions  in  federal  and  state  courts, 
that  further  consideration  is  unnecessary. 
State  ▼.  Stlmpson,  78  Vt  124,  62  Atl.  14,  1 
L.  B.  A.  (N.  S.)  1153;  State  v.  Hodgson,  66 
Vt.  134,  28  AtL  1089 ;  Bartlett  v.  Wilson,  59 
Vt  28,  8  Atl.  321 ;  Hurtado  r.  California,  110 
U.  8.  616,  4  Sup.  Ct  292,  28  L.  Ed.  232;  Ha- 
gar  V.  Reclamation  Dlst,  111  U.  S.  701,  4  Sup. 
Ct  668,  28  L.  Ed.  569;  Tvrpin  v.  Lemon,  187 
U.  S.  51,  23  Sup.  Ct  20,  47  L.  Ed.  70.  The 
respondent's  contention  In  this  respect  is 
made  upon  the  ground  that  it  was  justified  in 
refusing  to  produce  books  and  papers  which 
might  tend  to  incriminate  It,  and  that  this 
statute  requiring  their  production  Is  uncon- 
stitutional. This  proposition  Is  disposed  of 
by  what  we  have  previously  said  in  regard 
to  ,the  necessity  for  appearance  and  produc- 
tion of  documents  by  a  witness,  and  claiming 
the  privileges  when  In  court,  and  that  It  Is 
not  for  the  witness  to  decide,  as  to  such  docu- 
ments being  privileged  but  for  the  court ;  and 
as  we  hoid  that  the  claim  of  privilege  was 
not  made  as  required  by  law,  but  that  the 
order  was  disobeyed,  the  respondent  on  com- 
mon principles  stood  as  a  contemnor  before 
the  court  The  proceedings  against  it  were 
In  accordance  with  the  ordinary  mode  pre- 
scribed by  law  in  such  cases  and  adapted  to 
the  end  to  be  attained,  the  respondent  was 
fully  heard  respecting  the  Justice  of  the 
Judgment  sought  and  the  fine  Imposed  was 
within  the  discretion  of  the  court  It  cannot 
be  said  therefore  that  by  the  fine  it  was  de- 
prived of  property  without  due  process  of  law. 

7.  The  further  objection  la  made  that  the 
statute  is  in  violation  of  the  fourteenth 
amendment,  because  it  provides  no  compensa- 
tion for  time,  trouble,  and  expense  in  produ- 
cing documents  and  papers  In  other  states  and 
bringing  them  to  this  state — Whence  a  taking 
of  property  without  due  pr6cess  of  law.  By 
statute  witnesses  are  allowed  for  travel  In 
the  state,  and  so  much  a  day  for  attendance 


upon  court  And  In  state  canses  extra  com- 
pensation may  be  allowed  to  witnesses  called 
from  without  the  state  when  their  production 
has  been  ordered 'by  a  judge  of  the  Supreme 
Court,  ot  by  a  judge  of  the  county  court 
presiding  at  the  trial,  to  prevent  a  failure  of 
justice ;  and  such  judge  may  order  any  ne<s 
essary  evidence  at  the  expense  of  the  state,  to 
prevent  a  failure  of  justice,  and  such  com- 
pensation shall  be  fixed  by  the  court  before 
whom  the  trial  Is  had.  V.  S.  5306.  In  prac- 
tice this  statute  has  very  properly  been  con- 
strued as  broad  enough  to  cover  such  wit- 
nesses and  evidence  required  before  a  grand 
jury.  Since  the  act  in  question  contains  no 
special  provision  touching  tbe  fees  of  wit- 
nesses coming  before  a  court  or  grand  Jury 
in  obedience  to  an  ovder  Issued  thereunder, 
the  pay  of  such  witnesses,  like  that  of  all 
others,  IS  governed  by  the  general  provisions 
of  the  statute  upon  that  subject.  Whether 
the  fees  which  may  thus  be  allowed  are  rea* 
sonable  compensation  for  tiie  time,  trouble, 
and  expense  necessarily  involved  in  comply- 
ing with  such  order,  we  need  not  inquire. 
That  la  a  matter  resting  ^ith  th^  legislative 
branch  of  government  not  with  the  judicial. 
Mr.  Serjeant  Hawkins,  after  speaking  of  the 
English  statute  governing  witness'  fees  in  civ- 
il cases,  says:  "But  in  criminal  proceedings 
the  demands  of  public  jnstice  snpersede 
every  consideration  of  private  Inconvenience, 
and  witnesses  are  bound,  unconditionally,  to 
attend  the  trial  upon  which  they  may  be  sum- 
moned, and  be  bound  over  to  give  their  evi- 
dence. TQ  persons  of  opulence  and  public 
spirit  this  obligation  cannot  be  either  hard 
or  injurious;  but  Indigent  witnesses  grew 
weary  of  expensive  attendant  and  frequent- 
ly bore  their  own  clmrg«s  to  their  great  bin- 
derance  and  loss.  •  *  •  2  Hawk.  P.  C.  c. 
46,  t  168.  In  Weet  v.  State,  before  elted,  in 
holding  that  a  witness  is  bound  to  obey  the 
process  of  subpoena  in  criminal  prosecutions 
without  payment  or  tender  of  fees,  the  court 
of  last  resort  in  Wisconsin  said:  "But  in  no 
sense  can  the  requisition  upon  the  citizen  of 
his  attendance  upon  the  courts  to  testify  bm  a 
witness  be  considered  as  the  taking  of  private 
property  for  public  use,  within  the  meaning 
of  the  Constitution.  The  object  of  that  pro- 
vision In  the  fundamental  law  was  to  protect 
the  citizen  from  the  grasping  demands  of  gov- 
ernment, not  to  absolve  him  from  any  of  those 
Various  personal  duties  which  every  good 
citizen  owes  to  his  country ;  such  as  the  per- 
formance of  militia  duty,  obedience  to  the 
call  of  the  proper  authority  for  bis  personal 
service  In  suppressing  a  riot,  the  apprehen- 
sion of  a  felon,  afFordlng  assistance  to  officers 
In  making  arrests  when  resisted,  and  the  like. 
There  are  very  many  Instances  In  which  the 
citizen  Is  required  to  i)erfonn  personal  serv- 
ice, or  render  aid  to  his  government  without 
other  compensation  than  that  of  his  particl- 
petlon  in  the  general  good,  and  his  enjoyment 
of  the  general  security  and  advantage  which 
result   from   common  acquiescence  In  sncb 
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obllgatlona  on  tbe  part  of  all  citizens  alike, 
■ind  which  Is  essential  to  tbe  existence  and 
safety  of  society."  Suppose  It  be  assnmed 
that,  by  reason  of  inadequate  fees,  a  corpora- 
tion suffers  injury,  by  way  of  time,  trouble, 
or  expense,  consequent  on  a  compliance  with 
an  order  to  produce  evidentiary  documents, 
in  its  possession  and  control,  yet  Its  rights 
guarantied  by  the  federal  Constitution  are 
not  thereby  Tiolated,  since  the  injury  is  Inci- 
dental to  the  legitimate  exercise  of  tbe  pow- 
ers of  goTemment  In  the  Interests  of  public 
justice  and  for  the  public  good.  While  It  may 
be  true,  strictly  speaking,  that  criminal  law, 
a  law  which  deals  with  oflCoiaes  after  they 
hare  been  committed,  does  not  fall  within 
the  domain  of  tbe  police  power,  a  power 
which  aims  to  prevent  offenses.  Freund,  Po> 
lice  Power,  |  86.  Yet  the  law  governing  In- 
cidental Injuries  to  rights  of  private  prop- 
erty, resulting  from  the  exercise  of  govern- 
mental powers  lawfully  and  reasonably  ex- 
erted for  tbe  public  good,  is  by  analogy  much 
In  point  In  Chicago,  B.  &  Q.  R.  Co.  v.  Drain- 
age Com'rs,  200  U.  S.  561,  26  Sap.  Ct  S41,  60 
Lk  Ed.  696,  tbe  opinion  of  the  court  being  by 
Mr.  Justice  Harlan,  after  a  very  extended 
examination  of  decisions  of  the  federal  Su- 
preme Court,  also  of  the  courts  of  last  resort 
In  several  of  the  states,  It  was  held  that  "If 
the  injury  complained  of  Is  only  Incidental 
to  the  legitimate  exercise  of  governmental 
powers,  foi;  tbe  public  good,  tb«i  there  Is  no 
taking  of  property  for  tbe  public  use,  and  a 
right  of  compensation  on  account  of  such  in- 
jury does  not  attach,  under  tbe  Constitution." 
Upon  this  same  question,  see,  also,  Village 
of  Carthage  v.  Frederick,  122  N.  T.  268,  26 
N.  B.  480,  10  L.  R.  A.  178,  19  Am.  St.  Rep. 
490l  We  hold,  therefore^  that  the  statute  un- 
der consideration  is  not  repugnant  to  tbe  pro- 
visions of  tbe  fourteenth  amendment  in  ttais 
respect. 

It  being  conceded  that  the  decisive  ques- 
tion Is  as  to  tbe  Jurisdiction  of  the  court, 
we  bold  that  the  court  had  jnrisdiction,  and 
we  fipd  no  error  in  the  proceedings. 

Tbe  petition  for  certiorari  and  the  peti- 
tion for  a  writ  of  error  are  dismissed,  with 
costs,  tbe  exc^ions  are  overruled,  wltb  costs, 
and  judgment  that  the  xespondent  take  noth- 
ing by  Ita  cKceptlons,  and  that  execution  be 
done. 

(SOVl.  1) 

DROWN  V.  NEW  ENGLAND  TELEPHONE 
ft  TELEGRAPH  CO.  et  al. 

(Bopreme  Court  of  Vermont.    General  Term. 

May   10,   1907.) 
1.  ToBTS— Joint  and  Gbneiuj.  Liabiutt. 

'When  a  telephone  company  and  an  electric 
lighting  company  owed  separate  duties  to  a 
person,  though  differentiated  by  the  relations 
they  severally  sustained  to  him,  bnt  primary  and 
not  secondary  as  between  themselves,  and  each 
neglected  to  perform  its  dnty,  with  no  actual 
concert  of  action  nor  community,  of  design  be- 
tween them,  and  their  negligence  concurred  to 
prodnce  a  single  injury  that  would  not  have  hap- 


paned  without  snch  concurretx^e,  so  that  each 
was  a  proximate  and  efficient  cause,  the  injury 
might  be  attributed  to  either  or  both  of  the 
causes,  and  the  companies  might  be  sued  jointly 
or  severally  at  the  election  of  the  injured  party. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  45,  Torts.  |  29.J 

2.  Elbctbicitt  —  Neouoknck  —  Plbadino  — 
ItEs  Ipsa  Loquitub. 

Where  it  was  alleged  that  defendant  placed 
and  maintained  its  electric  wires  in  such  close 
proximity  to  the  top  of  a  telephone  pole  on  whidh 
plaintiff  had  to  work  that  he  was  injured  by  the 
current,  the  injury  was  prima  facie  evidence 
that  the  company  was  to  blame  for  it,  and  it 
was  not  necessary  to  allege  the  fact  of  im- 
perfect Insulation,  and  the  escape  of  electridtj 
by  reason  thereof. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  18,  Electricity,  {  11.] 

8.  NEaMOKNCE— Detensbs. 

Where  defendant  has  been  shown  to  hav« 
prima  facie  violated  ita  duty  to  an  injured  per- 
son, in  order  to  escape  liability  plaintiff  must 
have  contributed  to  tbe  accident  by  his  own  neg- 
ligence, or  voluntarily  encountered  the  danger. 

4.  Br.ECTBicirr  —  Liability   fob   Injuries  — 
Cabb  Requibed— Telephone  Coitpanies. 

It  was  as  much  the  duty  of  a  telephone 
company  to  remedy  a  dangerous  condition  of  Its 
lines  caused  by  the  proximity  of  electric  wires 
belonging  to  another  company,  as  though  it  liad 
brought  It  about  in  the  first  place. 

[Ed.  Note.— For  cases  to  point,  see  Cent.  Dig. 
vol.  18,  Electricity,  S  7.] 

5.  Masteb   and   Skbvant— Injubt   to   Sebv- 

ANT— ASSTIMPTION   OF  RISKS. 

The  danger  to  a  telephone  lineman  toddent 
to  the  proximity  of  electric  wires  belonging  to 
an  electric  light  company  was  an  extraordinary 
risk,  and  was  not  assumed  by  him  unless  he 
knew  and  comprehended  it,  or  unless  it  was  so 
plainlv  observable  that  he  would  be  taken  to 
have  known  and  comprehended  It. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  U  612,  614.] 
8.  Sajo:. 

Where  a  telephone  lineman,  injured  by  an 
electric  current  while  working  on  a  pole  in  close 
proximate  to  a  line  of  electric  wires  belonging 
to  another  company,  had  never  worked  on  the 
pole  before,  had  never  seen  anybody  work  on  It 
and  had  never  been  told,  and  old  not  know,  that 
it  was  in  dangerous  proximity  to  the  electric 
wires,  the  danger  was  not  so  plainly  observable 
that  he  could  be  said  to  have  assumed  tiie  risk. 

[Ed.  Note.— For  cases  In  point  see  Cent  Die. 
VOL  34.  Master  and  Servant  tS  612,  614.] 
7.  Same— Contbibctoby  Neouobncb. 

In  an  action  for  injuries  to  a  telephone  line- 
man owing  to  the  Imperfect  Insulation  of  elec- 
tric wires,  held,  under  the  evidence,  that  it  was 
a  question  for  the  jury  whether  plaintiff  was 
guilty  of  contributory  negligence. 

[Ed.  Note.— For  cases  in  i)oint,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  {{  1089-1132.] 

Exceptions  from  Orleaoa  Comity  Oonrt: 
John  H.  Watson,  Judges 

Action  by  Chauncey  Drown  against  the 
New  England  Telephone  ft  Telegraph  Com- 
pany and  another.  Judgment  for  plaintiff, 
and  defendant  excepts.  Affirmed  and'  ro; 
manded. 

Argued  before  ROWELL,  O.  J.,  and  TY- 
LER, MUNSON,  HASELTON,  and  POW- 
ERS, JJ. 

W.  M.  Wright,  Frank  D.  Thompson,  and 
Joba.W.  Redmond,  for  plaintiff.    F.  IB.  Ai- 
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fred  and  P.  F.  Drew,  for  telephone  company. 
Hunton  &  Stlckney,  for  Consolidated  Light- 
ing Co. 

ROWELL,  O.  J.  This  Is  case  for  negli- 
gence. The  declaration  contains  two  connts, 
and  Is  demurred  to  hy  both  defendants.  The 
first  count  alleges  that  before  and  at  the  time 
In  question  the  defendant  the  New  England 
Telephone  &  Telegraph  Company  owned  and 
operated  a  telephone  line  from  WllUamstown 
to  Granltevllle ;  that  one  of  the  poles  of  that 
live  stood  at  the  Junction  of  two  highways 
near  Graniterllle,  near  the  top  of  which  were 
two  cross-pieces  to  which  the  wires  were  fas- 
tened; that,  in  order  to  attach  the  wires, 
and  to  repair  them,  it  was  necessary  to  climb 
the  pole  and  work  at  the  top  of  it;  that  be- 
fore and  at  the  time  In  question  the  other 
defendant,  the  Consolidated  Lighting  Com- 
pany, was  engaged  In  generating  and  selling 
electricity  for  artificial  light,  heat  and  pow- 
er; that  after  the  construction  of  the  tele- 
phone line,  and  before  the  time  in  question, 
the  lighting  company  constructed  an  electric- 
al line  from  Barre  to  Granltevllle,  consisting 
of  three  wires  strung  on  pol^s,  for  the  pur- 
pose of  transmitting  a  powerful  current  of 
electricity,  dangerous  to  human  life;  that  the 
poles  of  the  electrical  line  were  placed  on 
the  same  side  of  the  highway  from  said  Junc- 
tion to  Granlteyille  as  the  telephone  poles, 
and  for  the  greater  part  of  the  way  the  eiec- 
trieai  wires  were  strung  and  maintained 
above  and  directly  over  the  poles  and  wires 
of  the  telephone  line,  and  were  constructed 
and  maintained  directly  over  the  telephone 
pole  at  the  Junction  of  said  highways.  The 
count  further  alleges  that  it  was  the  duty  of 
the  lighting  company  so  to  construct  and 
maintain  its  line  as  not  to  endanger  the  safe- 
ty of  the  telephone  company's  servants  while 
on  the  poles  of  its  line,  but  that  the  lighting 
company,  disregarding  Its  duty  in  this  be- 
half, 80  carelessly  and  negligently  construct- 
ed and  maintained  its  line  that  the  wires 
thereof  were  only  about  27  Inches  from  the 
top  of  the  telephone  pole  standing  at  the 
Junction  of  said  highways,  thereby  greatly 
endangering  the  safety  of  the  telephone  com- 
pany's servants,  who  ttad  to  work  at  the  top 
of  said  pole.  The  count  further  alleges  that 
at  the  time  In  question  the  plaintltr  was  in 
the  service  of  the  telephone  company  as  a 
lineman,  and  that  as  such  it  became  and  was 
his  duty  to  climb  said  pole  for  the  purpose 
of  attaching  wires  to  one  of  the  cross-pieces, 
and  that  it  was  the  duty  of  the  telephone 
company  to  furnish  him  a  reasonably  safe 
place  In  which  to  do  that  work,  but  that  the 
top  of  said  pole  was  an  unsafe  place  "because 
of  the  close  proximity  of  the  electrical  wires," 
as  said  company  had  reason  to  know,  and 
that  it  was  the  duty  of  said  company  to  ren- 
der said  pole  a  safe  place,  either  by  removing 
it,  or  by  compelling  the  lighting  company  to 
remove  its  wires,  neither  of  which  It  did.  but 


suffered  and  permitted  said  pole  and  the  elec- 
trical wires  thus  to  remain  in  dangerous 
proximity  to  each  other.  The  count  further 
alleges  that  at  the  time  in  question  said  last- 
mentioned  wires  were  charged  with  a  dan- 
gerous current  of  electricity,  and  that  the 
plaintiff  was  wholly  Ignorant  of  the  close 
proximity  of  said  wires  to  said  pole,  and  was 
wholly  Ignorant  that  said  pole  was  an  unsafe 
place  to  work,  and  that  while  at  work  at  the 
top  thereof,  fastening  wires  to  one  of  the 
cross-pieces,  without  fault  or  negligence  on 
his  part,  but  solely.  In  consequence  of  the  neg- 
ligence of  the  lighting  company  in  construct- 
ing and  maintaining  its  line  as  aforesaid,  and 
of  the  negligence  of  the  telephone  company  in 
suffering  said  pole  and  said  electrical  wires 
to  remain  in  such  close  proximity  to  each 
other,  he  came  in  contact  with  said  wires, 
and  was  burned  and  injured. 

The  second  count  is  essentially  like  tbr 
first,  except  that  It  omits  the  allegation  that 
the  tei^hone  company  bad  reason  to  know 
that  the  top  of  said  pole  was  an  unsafe  place 
to  work,  and  charges  the  duty  of  the  defend- 
ants as  a  Joint  duty,  and  its  breach  as  a 
Joint  breach. 

It  is  objected  that  the  declaration  is  bad 
for  misjoinder  of  defendants  and  causes  of 
action,  and  urged  that  the  rule  of  the  com- 
mon law,  formulated  when  almost  all  the 
cases  of  tort  were  for  intentional  -wrongs — 
that  tort-feasors  cannot  be  Joined  unless 
there  was  concert  of  action  or  common  de- 
sign— is  most  logically  applicable  to  negli- 
gence cases  also,  which  have  so  greatly  in- 
creased since  the  introduction  of  modem 
ntllities.  That  a  broader  rule  involves  a 
very  distinct  departure  from  the  original 
common-law  conception  of  Joint  tort-feasors. 
That  when  two  defendants  act  independently 
of  each  other,  bat  their  relations  to  the  plain- 
tiff are  similar,  so  that  the  duties  they  have 
violated  are  of  a  similar  character,  and  the 
defenses  available  to  them  rest  upon  the 
same  legral  principles,  and  In  general  the 
standard  of  care  and  the  tests  of  negligence 
as  against  both  are  substantially  the  same, 
it  might  occasion  no  serious  practical  dlffi- 
cnlty  to  try  both  cases  In  one  action ;  but  that 
when,  as  here,  the  duties  that  the  two  de- 
fendants are  alleged  to  have  violated  are  «i- 
tlrely  different  In  character,  when  they  stand 
in  entirely  different  relations  to  the  plain- 
tiff, when  the  defenses  available  to  them  are 
distinct,  and  based  upon  entirely  different  le- 
gal principles,  the  danger  of  confusing  the 
Jury  with  evidence  and  instructions  applica- 
ble to  one  case  and  not  to  the  other,  and  the 
resulting  risk  of  Injustice  to  the  plaintiff 
or  to  one  or  both  of  the  defendants,  consti- 
tute a  sufBclent  objection,  both  theoretical  and 
practical,  to  the  Joinder  of  two  such  causes 
of  action  in  a  single  count  of  a  single  dec- 
laration. That  the  objection  of  duplicity  in 
common-law  pleadings,  and  of  multifarious- 
ness In  equity,  applies  with  equal  force  to 
such  a  misJoinder.Qand  the^fact  that  the 
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plaintiff's  damage  Is  the  same  In  both  cases 
tends  only  to  Increase  the  confnsion. 

It  Is  true  that  the  common-law  mle  for 
Joining  tort-feasors,  when  originally  formu- 
lated, was  based  upon  the  conception  of  con- 
cert of  action  or  common  design.  And  It 
may  be  true,  as  claimed,  that  this  concep- 
tion resnlted  from  the  fact  that  then  almost 
all  of  the  tort  cases  were  for  Intentional 
wrongs.  But  the  rule  is  not  confined  to  In- 
tentional wrongs,  but  embraces  unintentional 
wrongs  as  well,  for  all  agree  that  It  embraces 
cases  of  wrongful  neglect  of  Joint  duties. 
The  difference  of  opinion  comes  when  you 
have  wrongful  neglect  of  separate  duties; 
but  even  here  that  difference  Is  not  so  marked 
when  the  duties  are  similar,  as  it  Is  when 
they  are  dissimilar.  In  the  latter  case,  It  Is 
more  strongly  urged  that  to  Impose  a  Joint 
liability  would  be  an  unwarrantable  depart- 
ure from  the  rule.  But  It  cannot  be  said  to 
be  a  departure  from  the  rule  to  apply  it  to 
cases  involving  elements  generically  the  same, 
though  specifically  different ;  that  is,  elements 
that  give  you  concert  of  action  or  common  de- 
sign within  the  meaning  of  the  rule.  Now, 
the  rule  does  not  require  "actual  concert"  as 
distinguished  from  "passive  concert,"  nor 
"actual  community,"  as  distinguished  from 
"passive  community,"  for.  If  It  does,  the 
wrongful  neglect  of  Joint  duties  would  not  be 
within  it,  for  there  you  have  only  passive 
concert  or  passive  community. 

Although  in  respect  of  negligent  injuries 
there  Is  considerable  conflict  of  opinion  as  to 
what  constitutes  Joint  liability,  yet  we  think 
that  the  weight  of  authority  as  well  as  the 
principle  of  the  rule  sustain  this  proposition, 
namely:  That  when  two  owe  to  another  sep- 
arate duties,  though  differentiated  by  the 
relations  they  severally  sustain  to  him,  but 
primary  and  not  secondary  as  between  them- 
selves, and  each  neglects  to  perform  his  duty, 
with  no  actual  concert  of  action  nor  com- 
munity of  design  between  them,  and  their  neg- 
lects concur  to  produce  a  single  injury  that 
wonid  not  liave  happened  without  such  con- 
currence, BO  that' each  is  a  proximate  and 
an  efficient  cause,  the  Injury  may  l>e  attribut- 
ed to  either  of  both  of  the  causes,  And  each 
of  the  wrongdoers  is  liable  for  the  whole 
damage,  and  therefore  they  may  l)e  sued 
Jointly  or  severally,  at  the  election  of  the 
party  Injured.  This  proposition  Is  well  ex- 
emplified by  the  numerous  cases  holding  that 
when  a  passenger  on  a  railroad  train  Is  in- 
jured by  a  collision  of  "bis  train  with  the 
train  of  another  road,  caused  by  the  concur- 
rent negligence  of  both  roads,  the  carrier 
and  the  noncarrier  are  Jointly  liable.  Here 
the  duties  are  different  because  of  the  differ- 
ent relation  that  each  road  sustains  to  the 
passenger ;  still,  as  the  breach  of  their  duties 
concurred  In  producing  the  injury,  which 
would  not  have  happened  without  such  con- 
currence, they  are  held  Jointly  liable.  There 
are  numerous  electrical  cases  essentially  like 


the  one  at  bar  in  their  facts,  in  which  the 
same  thing  Is  held.  There  ar«,  however,  cas- 
es that  hold  the  other  way.  But  It  is  un- 
necessary to  refer  to  the  cases  on  either  side, 
as  they  are  largely  cited  in  the  briefs.  Judge 
Cooley  favors  this  propositioiu  Cooley,  Torts 
(3d  Ed.)  246,  247.  And  the  case  In  hand 
comes  within  it,  for  by  wrongfully  neglect- 
ing to  remedy  the  dangerous  condition  com- 
plained of,  which  either  could  have  done, 
the  defendants  passively  concurred  In'  main- 
taining and  taking  the  risk  of  It ;  and  as  their 
neglects  In  this  behalf  concurred  in  produc- 
ing the  plaintiff's  Injury,  which  would  not 
have  happened  without  such  concurrence, 
they  passively  and  by  community  of  wrong 
participated  In  its  infliction,  and  therefore 
are  Jointly  liable  for  It  We  are  not  much 
impressed  by  the  suggestion  that  the  danger 
of  confusing  the  Jury,  and  thereby  of  doing 
injustice  to  some  of  the  parties,  constitutes 
a  sufficient  objection  to  the  Joinder,  for  we 
do  not  think  that  such  danger  exists  to  any 
embarrassing  extent  It  Is  true  that  some 
courts  lay  stress  upon  that,  but  the  more  part 
take  no  notice  of  It. 

The  sole  negligence  alleged  against  the 
lighting  company  Is  that  It  placed  and  main- 
tained its  wires  In  the  dangerous  proximity 
of  27  Inches  atwve  the  top  of  the  telephone 
pole  on  which  the  plaintiff  was  working  at 
the  time  of  his  Injury.  The  company  con- 
tends that  this  alone  does  not  make  a  case 
of  actionable  negligence  against  it ;  that  the 
question  arises  whether  the  Injury  was  the 
natural  and  probable  consequence  of  the  neg- 
ligence alleged,  in  the  sense  that  a  prudent 
man  ought  to  have  foreseen  It ;  th'at  that  ques- 
tion cannot  be  answered  in  favor  of  ,the 
plaintiff  on  that  allegation,  for  that  the  dan- 
ger comes  only  when  electricity  escapes  by 
reason  of  defective  insulation,  so  that  proof 
of  the  proximity  alleged,  without  other  evl- 
d^ice  explaining  bow  the  Injury  occurred, 
would  not  be  sufficient  to  show  the  company 
guilty  of  actionable  negligence ;  that  the  cases 
uniformly  set  forth,  as  the  proximate  cause 
of  injuries  arising  from  the  escape  of  elec- 
tricity, a  defect  or  break  of  the  insulation, 
and  no  such  defect  Is  here  alleged;  that 
you  cannot  answer,  res  Ipsa  loquitur,  for, 
although  it  may  l>e  an  irreelsttbie  infer- 
ence that  electricity  did  escape  by  reason  of 
improper  insulation,  yet  It  does  not  follow 
from  that  alone  that  the  company  Is  liable, 
for  it  may  not  have  been  to  blame  for  It, 
and,  if  it  was,  the  plaintiff  may  have  known 
of  the  defect  as  well  as  the  company,  and, 
besides,  the  declaration  excludes  any  claim 
of  negligence  on, the  part  of  the  company  In 
respect  of  defective  or  Improper  insulation 
or  In  any  other  respect  except  only  in  plac- 
ing and  maintaining  its  wires  in  the  proxim- 
ity alleged. 

It  is  undoubtedly  an  Irresistible  Inference 
from  wbat  is  alleged,  as  counsel  seem  to 
tbink,  that  electricity  did  escape  by  reasoi^^ 
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Of  Imperfect  Insulation,  for  otherwise  tbe 
plaintiff  could  not  bave  been  burned  and  In- 
jured as  alleged,  and  bo  tbe  li^ury  speaks 
for  itself  to  tbis  intent,  and  is  prima  facie 
evidence  tbat  tbe  company  was  to  blame  for 
It,  and  guilty  of  tbe  negligence  alleged.  This 
being  so,  tbe  fact  of  imperfect  insulation,  and 
tbe  escape  of  electricity  by  reason  of  It,  suf- 
flclently  appear ;  tbe  rule  being  tbat  you  need 
not  allege  what  is  necessarily  implied  in 
what  you  do  allege.  Thus,  If  a  man  plead 
tbat  be  Is  heir  to  such  an  one,  be  need  not 
allege  tbat  tbat  one  Is  dead,  for  tbat  is  im- 
plied, as  no  one  is  heir  to  tbe  living.  Thus 
it  appears  tbat  the  proximate  cause  of  the 
Injury,  as  counsel  call  It,  namely,  tbe  escape 
of  electricity  by  reason  of  imperfect  insula- 
tion, is  not  wanting,  as  claimed,  and  that  tbe 
declaration  does  not  exclude  all  claim  of 
negllgmce  In  respect  of  it,  for  tbe  doctrine 
of  res  ipsa  loquitur  is  merely  a  rule  of  evi- 
dence, and,  when  It  is  evidence  of  tbe  neg- 
ligence alleged,  tbe  plaintiff  Is  entitled  to  the 
benefit  of  it. 

The  suggestion  that  tbe  plaintiff  may  bave 
known  of  tbe  imperfect  Insulation  is  no  an- 
swer to  tbe  declaration,  for  It  cannot  be 
said  tbat  he  did  know;  and.  If  be  did,  that 
alone  Is  not  enough,  for  mere  knowledge  of 
a  risk  does  not  necessarily  Involve  consent 
to  the  risk,  for  that  would  be  saying  "scienti 
non  fit  Injuria" ;  whereas  the  maxim  Is, 
"voluntl  non  fit  Injuria,"  which  applies  be- 
tween strangers  as  well  as  between  master 
and  servant.  Hence,  tbe  company  having 
prima  facie  violated  Its  duty  to  the  plain- 
tiff, he  must  have  contributed  to  tbe  accident 
by  his  own. negligence,  or  bave  voluntarily 
encountered  the  danger  within  tbe  meaning. 
of  tbe  maxim,  and  these  are  questions  of 
fact,  as  the  case  Is  declared  upon.  Tbrusaell 
T.  Handyslde,  20  Q.  B.  D.  859;  Smith  v. 
Baker  (1891)  A.  O.  325;  Thomas  v.  Quarter- 
maine,  18  Q.  B.  D.  685,  688. 

Tbe  telephone  company  claims  tbat  tbe 
declaration  is  bad  (1)  because  It  fails  to  show 
negligence  on  its  part,  (2)  because  it  shows 
that  the  plaintiff  assumed  the  risk,  and  (3) 
that  he  was  guilty  of  contributory  negligence. 
The  reasons  relied  upon  to  sustain  the  claim 
of  failure  to  show  negligence  on  its  part  are 
summarized  as  follows:  (1)  That  the  duty 
to  provide  a  reasonably  safe  place  is  not  ab- 
solute, but  relative,  requiring  only  reasonable 
care  to  pcovide  a  reasonably  safe  place  In 
view  of  the  nature  of  tbe  business  and  tbe 
circumstances  of  tbe  case ;  (2)  tbat  tbe  nature 
of  the  telephone  business,  and  the  manner 
in  which  as  a  practical  matter  It  must  be 
conducted,  render  it  impossible  always  to 
avoid  tbe  proximity  of  electric  light  wires; 
(8)  that  tbe  alleged  dangerous  aituatlon  of 
whldi  the  plaintiff  complains  was  not  brought 
about  by  tbe  company,  and  does  not  appear 
to  have  been  so  serious  as  reasonably  to  im- 
pose upon  It  the  duty  (rf  relocating  Its  line ; 
(4)  tbat  no  lack  oC  warning  Is  relied  upon. 


and  It  does  not  appear  tbat  warning  was  not 
in  fact  given ;  (5)  tbat  the  danger  was  so  ob- 
vious tbat  warning  was  nnnecessaiy ;  and  (6) 
tbat  It  does  not  appear  tbat  tbe  plaintiff's 
work  required  him  to  go  within  reach  of  tbe 
electric  light  wires. 

But  tbe  first  two  reasons  do  not  show  tbe 
declaration  bad  In  law.  Tb^  are  only  a 
statement  of  tbe  character  and  extent  of  tbe 
company's  duty  under  tbe  law,  and  of  what 
should  be  considered  In  determining  whether 
In  fact  It  performed  that  duty.  As  to  tbe 
third  reason,  although  tbe  alleged  dangerous 
situation  was  not  brought  about  by  tbe  com- 
pany In  tbe  sense  tbat  It  actively  participated 
in  creating  it,  yet,  If  dangerous,  It  was  as 
much  Its  duty  to  remedy  it  as  though  it  tiad 
brought  it  about  in  tbe  first  place;  and  that 
it  was  dangerous  Is  shown  by  the  declaration. 
As  to  lack  of  warning  not  being  relied  upon, 
and  Its  not  appearing  that  warning  was  not 
given.  It  must  be  borne  In  mind  that  the 
danger  complained  of  is  the  proximity  of  the 
electric  wires  to  the  top  of  the  pole ;  and  of 
that  danger,  tbe  declaration  alleges,  tbe  plain- 
tiff was  wholly  Ignorant  This,  in  effect,  is 
a  negation  of  warning,  and  a  reliance  upon 
Ia<^  of  warning.  As  to  whether  the  danger 
was  so  obvious  that  warning  was  not  neces- 
sary Is  Involved  In  assumption  of  risk,  and 
win  be  considered  In  tbat  connection.  As  to 
Its  not  appearing '  tbat  plaintiff's  work  re- 
quired him.  to  go  within  reach  of  the  electric 
light  wires,  it  Is  sufficient  to  say  tbat  tite 
declaration  alleges  that  It  was  necessary  to 
woi^  at  the  top  of  the  pole,  and  this  the 
demurrer  admits,  and  It  appears  that  tbe 
top  of  the  pole  was  within  reach  of  tbe  elec- 
tric wires.  As  to  the  assumption  of  risk: 
This  was  not  an  ordinary  risk,  and  therefore 
assumed  by  tbe  plaintiff,  but  an  extraordi- 
nary rieft,  and  therefore  not  assumed  by  tbe 
plaintiff,  unless  lie  knew  and  comprehended 
It,  or  it  was  so  plainly  observable  tbat  he 
will  be  taken  to  have  known  and  compre- 
hended it.  The  declaratl<m  alleges  that  he 
did  not  in  fact  know  It,  and  the  question  Is 
whether,  in  tbe  circumstances  alleged,  the 
law  will  Impute  knowledge  to  him.  We 
think  It  will  not.  It  was  the  duty  of  tbe 
company  to  see  to  It  that  the  electric  wires 
were  a  safe  distance  from  tbe  pole,  and  tbe 
plaintiff  bad  a  right  to  assume  tbat  it  had 
performed  that  duty,  and  therefore  was  not 
bound  to  exercise  care  to  find  out  whether  It 
bad  or  not.  Dunbar  t.  Oeatral  Vt  Railway 
Oo.,  66  Atl.  628. 

Tbe  case  is  not  like  Bias  t.  Consolidated 
Lighting  Co.,  73  Vt  85,  50  Atl.  654,  for  there 
the  duty  of  Inspection  rested  upon  the  plain- 
tiff. Nor  is  It  like  McKane  v.  Marr  &  Gord- 
on, 77  Vt  7,  58  AtL  721,  for  tbat  was  a  case 
of  equal  knowledge.  But  here  the  plaintiff 
did  not  know,  and  was  not  bound  to  find  out ; 
whereas  the  company  Is  charged  with  know- 
ing, because  It  could  bave  found  out  by  tbe 
exercise  of  proper  caxfc    Nor  is  It  like  Cbls- 
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bolm  against  tbls  same  company  (176  Maaa. 
125,  57  N.  B.  383),  on  wbldi  ao  much  re- 
liance la  placed,  for  tbere  the  dangerous  con- 
dition was  not  dne  to  the  defendant's  fault, 
while  here  It  was.  Nor  yet  Is  It  like  An- 
derson T.  Inland  Telephone  &  Telegraph  Co., 
19  Wash.  Q75,  83  Pac.  657,  41  L.  R.  A.  410, 
to  which  reference  Is  made,  tor  there  the 
risk  was  r^arded  as  ordinary,  and  therefore 
assumed  by  the  plaintiff;  while  here  it  is 
regarded  as  extraordinary,  and  therefore  not 
assumed  by  the  plaintiff.  Nor  like  Carr  t. 
Manchester  Electric  Co.  and  Union  Electric 
Co.,  70  N.  H.  808,  48  Atl.  286,  for  there  the 
plaintiff  knew  the  risk,  and  therefore  was 
held  to  have  assumed  It 

The  case  la  more  like  Morrlsette  ▼.  Oana^ 
dlan  Pacific  R.  R.  Co.,  74  Vt  232,  62  Atl. 
620.  There  the  plaintiff  was  swept  from  the 
side  of  a  moving  freight  car  by  a  switch 
standing  near  the  track.  It  was  contended 
that  the  danger  was  so  obvious  that  be  as- 
muned  the  risk.  It  appeared  that  he  had 
worked  for  the  defendant  several  years  as 
brakeman  on  different  parts  of  the  line,  and 
for  several  months  next  before  the  accident, 
on  the  part  where  it  happened,  and  was  ac- 
quainted with  the  sidings  there,  and  knew 
the  location  of  the  switch,  and  bad  <^>erated 
it  several  times.  He  had  never  passed  it 
before  on  the  side  of  a  car,  and  had  never 
been  told,  and  did  not  know,  that  it  was  near 
enough  to  the  track  to  sweep  one  from  the 
side  of  a  car.  He  had  never  stayed  by  the 
■witch  when  a  car  passed  it,  and  had  always 
found  the  other  switches  on  the  road  safe. 
The  court  said  that,  although  the  switch  was 
dangerous  only  because  of  its  proximity  to 
the  track,  yet  it  was  impossible  to  say  as 
matter  of  law  that  the  danger  could  be  seen 
and  comprehended  by  mere  observation,  un- 
aided by  measurement,  seeing  a  car  pass, 
or  some  such  thing;  that.  If  it  could  bave 
been,  it  was  fair  to  assume  that  some  one 
whose  business  It  was  would  have  discovered 
and  remedied  It,  for  the  switcb  had  stood 
tbere  several  years. 

So  here  much  the  same  thing  can  be  said, 
for  It  does  not  appear  that  the  plaintiff  ever 
worked  upon  the  pole  before,  or  ever  saw 
any  one  work  upon  It,  or  ever  was  upon  It 
for  any  purpose ;  and  be  never  was  told,  and 
did  not  know,  that  It  was  In  dangerous  prox- 
imity to  the  electric  wires.  We  hold,  there- 
foi'e,  here,  as  tbere,  that  In  the  circumstan- 
ces alleged  the  danger  was  not  so  plainly 
observable  that  the  law  will  say  that  be  knew 
and  comprehended  It.  Obviously,  fair-mind- 
ed men  might  differ  about  It  Hence  It  must 
go  to  the  jury. 

It  Is  equally  clear  that  It  cannot  be  said  as 
matter  of  law  that  the  plaintiff  was  guilty  of 
contributory  negligence.  That,  also,  must  go 
to  the  Jury.  It  Is  not  necessary  for  present 
purposes  to  Inquire  whether  there  Is  any 
difference  between  assumption  of  risk  and 
contributory  negligence. 

Judgment  affirmed,  and  cause  remanded. 


(80  vt.  M) 
WAIKINS  V.  OHIIiPS. 
ISnpreme  Coort  of  Vermont.    Grand  Isle.    May 
16.  1907.) 

1.  BOUKdABIKS  —  ESTABLIBHHEBT  —  EQXTITT 
JOBISDlCnOK. 

In  order  to  warrant  an  application  to  a 
sourt  of  chancery  for  the  appointment  of  com- 
missioDers  to  ascertain  a  confused  boundary, 
there  must  exist  some  equity  superinduced  by 
the  act  of  the  party  defendant  or  a  danger  of 
a  moltlplicity  of  suits. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  a  Boundaries,  {{  189.  254.  255.] 

2.  Bamx— Scope  of  Rxiceot. 

The  scope  of  the  equitable  Jurisdiction  to 
determine  confused  boundaries  is  not  alone  to 
ascertain  the  boundary  in  question;  but  when 
the  original  location  of  the  boundary  cannot  be 
found,  it  may  require  the  defendant  to  make 
good  to  the  plaintiff  as  from  a  common  fund  his 
proper  quantity  of  land  ont  of  the  land  of  which 
the  defendant  Is  jMssesaed. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  a  Boundaries,  (8  139,  254,  255.] 

3.  Same— Foundation  of  RnocoT. 

The  established  foundations  of  the  Jurisdic- 
tion to  determine  confused  boundaries  are  fraud 
or  misconduct  on  the  part  of  the  defendant  le- 
snlting  in  a  confusion  of  the  boundary,  a  rela- 
tion between  the  parties  which  makes  it  the 
duty  of  one  of  them  to  preserve  and  protect 
the  boundary,  together  with  such  neglect  or 
misconduct  on  the  part  of  him  on  whom  the  duty 
rests  as  reanlts  in  the  confusion  of  the  boundary, 
and  the  necessity  of  a  resort  to  equity  to  pre- 
vent a  multiplicity  of  suits. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  8.  Boundaries,  {{  139,  254,  255.} 

4.  Savk— Necessabt  Pabties. 

Before  a  court  of  equity  will  exercise  Its 
Jurisdiction  to  determine  a  confused  boundary, 
all  persons  Interested,  whether  their  estates  are 
present  or  future,  must  be  made  parties. 

5.  Sake— PixADiRO— SotticIzhot  of  Dbmtjb- 

BZB. 

Where,  in  an  equitable  proceeding  to  de- 
termine disputed  boundaries,  two  lines  were  in 
dispute,  and  several  persons  not  made  parties 
were  interested  In  land  bounded  by  one  of  the 
lines,  a  demurrer  to  the  whole  bill  failed  where 
all  persons  interested  in  the  controversy  as  to 
the  other  line  were  made  parties. 

6.  EaniTT- Deiturbeb— Adxissionb. 

In  an  equitable  proceeding  to  determine  a 
disputed  boundary,  a  demurrer  to  an  allegation, 
upon  information  and  i)elief,  that  the  defendant 
removed  stakes  marking  a  line,  admitted  the 
fact  tiiat  he  did  so. 

7.  Bound  ABIES— Establishment. 

In  an  equitable  proceeding  to  determine  a 
disputed  bonndai^,  it  was  necessary  for  the 
plaintiff  to  show  uat  some  ot  the  land  in  respect 
of  which  relief  was  sought  was  in  the  possession 
of  the  defendant. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  8,  Boundaries,  g$  139,  145.] 

S.  Same— Evidence. 

In  an  equitable  proceeding  to  determine  a 
disputed  Ixiundary,  evidence  examined,  and  held 
insuflicient  to  establish  a  necessity  for  equitable 
interference. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  8,  Boundaries,  H  184-188.] 

Appeal  In  Chancery,  Grand  Isle  County; 
James  M.  Tyler,  Chancellor. 

Bill  by  Mary  L.  Watklns  against  George 
W.  Ohllds.  Frota  a  Judgment  for  defendant, 
plaintiff  appeals.    Affirmed  and  remanded. 

See  66  Atl.  81.  Oigiiizeaoy  ^^jOO^^IC 
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Argned  before  ROWBIiIj,  C  J^  and  MUN- 
SON,  WATSON,  HASEIiTON,  POWERS,  and 
MILES,  JJ. 

H.  S.  Peck,  for  appellant  Lee  S.  TlUotson, 
for  appellee. 

POWERS,  J.  Tbese  parties  occupy  adjoin- 
ing farms  In  the  town  of  Grand  Isle.  The 
farm  of  the  oratriz,  known  as  the  "Hyde 
farm,"  lies  south  of  the  one  occupied  by  the 
defendant,  wblch  is  known  as  the  "Sampson 
farm."  A  highway  runs  through  the  farms 
in  a  northerly  and  southerly  direction.  The 
Hyde  farm  originally  embraced  all  the  terri- 
tory of  lot  No.  272,  but  a  small  piece  of  about 
eight  acres  out  of  the  northeast  comer  of 
the  lot  now  belongs  to  the  defendant,  and  is 
occupied  by  him  in  connection  with  the  Samp- 
son farm.  This  parcel  is  known  as  the 
"Ohllds  lot,"  and  was  carved  out  of  the  Hyde 
farm  in  1867  by  an  instrument  describing 
it  as  follows:  "Beginning  at  the  northeast 
corner  of  lot  No.  272,  running  westerly  on 
the  north  line  of  said  lot  eighty-flve  rods  to 
the  west  side  of  the  highway,  then  southerly 
on  the  west  line  of  the  highway  equal  to  14^ 
rods  due  south  to  a  stake,  thence  easterly 
parallel  with  the  north  line  of  said  lot  to  the 
east  line  of  the  lot  to  a  stake  14^  rods  from 
the  northeast  comer  of  the  lot,  thence  north- 
erly on  the  east  line  of  the  lot  to  the  place 
of  beginning,  containing  about  eight  acres." 
The  north  line  of  lot  No.  272  Is  shown  to  be 
a  straight  line  running  from  the  northeast 
comer  through  to  a  monument  on  the  shore  of 
Lake  Champlaln.  This  suit  concerns  (1)  the 
location  o<f  so  much  of  this  lot  line  as  lies  west 
of  tbe  highway  mentioned;  and  (2)  the  loca- 
tion of  the  south  line  of  the  Chllds  lot  above 
described. 

From  1867  to  1883  (the  year  the  defendant 
acquired  title  to  the  Chllds  lot)  the  two  stakes 
mentioned  in  the  above  description  remained 
standing;  and,  while  there  was  no  fence  on 
that  line,  there  came  to  l>e  a  well-deflned  line 
of  cultivation  extending  along  the  south  side 
of  the  Chllds  lot  between  the  stakes  mention- 
ed, caused  by  the  ploughing  and  tilling  of 
the  lands  by  their  respective  owners.  Tbese 
stakes  and  the  line  of  cultivation  have  constl- 
tnted  the  only  visible  boundary  between  the 
Hyde  farm  and  the  Chllds  lot  from  1807  to 
their  removal  or  obliteration  as  hereinafter 
set  fortlu  Since  the  defendant  bought  the 
Chllds  tot,  the  two  stakes  have,  without  the 
oratrix's  knowledge  or  consent,  been  removed, 
and,  on  information  and  belief.  It  Is  alleged 
that  the  defendant  removed  them.  It  is  fur- 
ther alleged,  on  information  and  belief,  that 
the  defendant  has  during  his  occupancy  of 
the  Chllds  lot  plowed  over  the  true  south 
line  of  his  said  lot,  without  regard  to  the 
line  of  cultivation  alluded  to,  and  has  thereby 
obliterated  and  destroyed  "for  the  most  part. 
If  not  wholly,"  said  line  of  cultivation.  It  Is 
further  alleged  that  a  dispute  has  arisen  be- 
tween the  parties  over  the  location  of  this 


line  dividing  the  Chllds  lot  from  tbe  oratrix's 
land,  and  that  tbe  dispute  and  consequent 
confusion  and  uncertainty  as  to  where  said 
line  is  was  caused  by  the  removal  of  said 
stakes  and  the  "negligence,  miscondnct,  will- 
ful and  unlawful  acts  of  the  defendant  in 
removing  the  monuments  of,  and  otherwise 
eCTadng  said  true  dividing  line,  and  la 
plowing  and  otherwise  tilling  the  aforesaid 
land,  and  obliterating  the  Hue  of  cultivation," 
without  the  oratrix's  consent  and  against  her 
protest,  and  "while  she  was  otherwise  in  oc- 
cupancy and  control"  of  her  land.  Since  the 
defendant  has  lived  on  the  Sampson  farm  he 
has,  unlawfully  and  without  right.  It  is  said, 
removed  the  fence  which  for  many  years 
stood  on  the  north  line  of  lot  Na  272,  divid- 
ing the  farms  on  the  west  side  of  the  hl^ 
way.  And,  on  information  and  belief,  it  Is 
alleged  that  the  defendant  has  cut  a  line 
tree  and  destroyed  other  landmarks  and  mon- 
uments on  that  line  west  of  the  highway, 
whereby  great  confusion  and  obscurity  exists 
as  to  the  true  location  of  that  line,  which  is 
now  in  dispute  between  the  parties.  It  la 
also  alleged  that  the  defendant  has  removed 
the  fence  which  formerly  stood  on  the  north 
line  of  lot  No.  272  east  of  the  highway,  and 
that  by  so  doing  many  of  the  old  monuments 
and  landmarks  wblch  located  the  original 
and  trae  lot  line  on  that  side  of  the  highway 
have  been  removed,  obliterated,  or  destroyed, 
whereby  confusion  and  uncertainty  have  aris- 
en as  to  the  location  of  that  part  of  the  line. 
The  defendant  has  built  fences  along  tiie  two 
lines  concerned  in  this  suit,  on  locations  "ar- 
bitrarily" fixed  by  blm  as  the  true  ones.  The 
bill  shows  that  divers  persons  other  than  the 
defendant  are  interested  in  the  Sampson 
farm,  as  part  owners  and  otherwise,  but  tbe 
defendant's  ownership  of  the  Chllds  lot  Is  not 
questioned.  The  prayer  is  for  the  appoint- 
ment of  a  commission  to  determine  the  two 
boundaries  hereinbefore  referred  to.  Tbe  bill 
is  demurred  to  for  want  of  equi^  and  for 
want  of  proper  parties. 

The  appointment  of  commissions  to  ascer- 
tain confused  boundaries  Is  a  very  ancient 
branch  of  the  Jurisdiction  of  the  court  of 
chancery.  Its  origin,  however.  Is  Involved  to 
much  obscurity  and  remains  largely  a  matter 
of  conjecture;  and  whether  It  originated  to 
the  equity  of  preventing  a  multiplicity  of 
suits,  as  asserted  by  Lord  Keeper  Henly  (aft- 
erwards Lord  Chancellor  and  Earl  of  Nortb- 
togton)  in  Wake  v.  Conyers,  1  Eden,  S31,  or 
arose  from  cases  in  which  the  parties  con- 
sented to  a  commission,  as  surmised  by  Lord 
Chancellor  Tburlow  in  St  Luke's  v.  St  Leon- 
ard's, 1  Bro.  Cb.  40,  or  was  founded  upon  two 
ancient  writs  found  in  the  Register,  as  was 
thought  by  Sir  William  Grant  Master  of 
the  Rolls,  in  Speer  t.  Crawter,  2  Mer.  410,  or 
was  borrowed  from  the  dvli  law,  as  suggest- 
ed In  the  note  to  Wake  v.  Conyers,  2  Leading 
Caa  Eq.  439,  It  Is  certain  that  at  a  very 
early  time  It  cam«^  to^be  ^lo^^^  ^^tll 
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disfavor  and  was  exercised  with  caution. 
The  Lord  Keeper  In  Wake  v.  Conyers,  decided 
In  1759,  expressed  much  Jealousy  of  the  ju- 
risdiction, and  said  that  such  suits  were 
"very  far  from  deserving  encouragement" 
Lord  Chief  Baron  MacDonald  said  In  Atkins 
V.  Hatton,  2  Austr.  386,  that  it  was  a  Jurisdic- 
tion "which  courts  of  equity  have  always 
been  very  cautious  of  exercising."  Lord 
Thurlow  is  said  in  Godfrey  v.  Littel,  2  Russ. 
&  Myl.  630,  to  have  concurred  with  Lord 
Northlngton  In  manifesting  an  Inclination  to 
narrow  rather  than  extend  the  Jurisdiction. 
Nor  has  there  been  any  disposition  manifested 
on  the  part  of  American  Chancellors  to  ex- 
tend the  Jurisdiction  beyond  the  limits  which 
came  to  be  pretty  clearly  defined  In  Eng- 
land. Ail  now  agree  tliat  a  controversy  over 
the  location  of  a  boundary  between  Independ- 
ent proprietors  does  not  of  Itself  afford  suffi- 
cient ground  for  equitable  interference.  In- 
deed, a  confusion  of  boundaries  alone  does 
not.  There  must  exist  some  equity  super- 
induced by  the  act  of  the  party  defendant,  or 
a  danger  of  a  multiplicity  of  suits,  to  warrant 
an  application  to  the  court  of  chancery  for  the 
appointment  of  commissioners.  Wake  v.  Con- 
yers, supra;  Bpeer  v.  Crawter,  supra;  Mar- 
quis of  Bute  v.  Qlamorganshlre  Canal  Com- 
pany, 1  Ph.  681 ;  King  v.  Brigham,  18  h.  R. 
A.  361,  23  Or.  262,  81  Paa  601;  Humboldt 
County  v.  Lander  County,  26  L.  R.  A.  749,  22 
Nev.  248,  38  Pac.  578,  68  Am.  St  Rep.  750. 
It  is  to  be  observed  that  the  scope  of  this 
equity  is  not  alone  to  ascertain  the  bound- 
ary in  question  according  to  its  true  loca- 
tion. It  goes  farther  than  that.  And,  when 
the  original  location  cannot  be  found,  it  will 
require  the  defendant  to  make  good  to  the 
plaintiff — as  from  a  common  fund — his  prop- 
er quantity  of  land  out  of  the  land  of  which 
the  defendant  Is  possessed  (Atty.  Gen.  v. 
Stephens,  6  De  Gex,  M.  &  G.  Ill ;  Speer  v. 
Crawter,  supra;  Asbton  v.  Lord  Exeter,  6 
Ves.  Jr.  288;  Leeds  v.  Strafford,  4  Ves.  Jr. 
180),  which  affords  a  potent  reason  why  a 
court  of  equity  should  proceed  with  caution 
when  asked  to  exercise  this  Jurisdiction. 

In  considering  what  will  constitute  a  suffi- 
cient ground  to  call  into  exercise  this  Juris- 
diction of  the  court  of  chancery,  some  diffi- 
culty arises  in  determining  what  will  con- 
stitute an  "equity  superinduced  by  act  of 
the  party."  But  it  seems  clear  from  the  au- 
thorities that  the  established  foundations  of 
the  Jurisdiction  are  (1)  fraud  or  misconduct 
on  the  part  of  the  defendant  resulting  in  a 
confusion  of  the  boundary  In  question;  (2) 
a  relation  between  the  parties  which  makes 
it  the  duty  of  one  of  them  to  preserve  and 
protect  the  boundary,  together  with  such  neg- 
lect or  misconduct  on  the  part  of  him  on 
whom  the  duty  rests  as  results  in  the  con- 
fusion of  the  boundary ;  (3)  the  necessity  of 
a  resort  to  equity  to  prevent  a  multiplicity 
of  suits.  Accordingly  it  is  held  that  if  the 
defendant  gradually  encroaches,  as  by  plow- 
ing or  digging  too  near. (Wake  r.  Conyers, 


supra;  Marquis  of  Bute  v.  Glamorganshire 
Canal  Co.,  supra),  or  by  moving  a  fence 
(Gulce  v.  Barr,  130  Ala.  570,  30  South.  503), 
a  court  of  equity  will  Interfere.  So  when  a 
tenant,  whose  duty  it  is  to  keep  separate  his 
landlord's  land  from  bis  own,  permits  the 
boundary  between  the  properties  to  become 
confused  so  that  the  land  of  the  landlord 
cannot  be  distinguished  from  that  of  the  ten- 
ant equity  will  take  Jurisdiction.  Atty. 
Gen.  V.  Fullerton,  2  V.  &  B.  264.  But  before 
that  court  will  act  even  In  such  cases,  all 
persons  interested,  whether  their  estates  are 
present  or  future,  must  be  made  parties.  4 
Pom,  Eq.  i  1385,  note  6;  Ray  ley  v.  Best  1 
Russ.  &  Myl.  669.  This  requirement  pre- 
cludes the  court  of  chancery  from  taking  ac- 
tion regarding  the  line  dividing  the  farms 
on  the  west  side  of  the  highway ;  for,  as  we 
have  seen,  several  persons  not  here  parties 
are  interested  in  the  title  to  the  Sampson 
farm.  But  the  demurrer  on  the  ground  of 
lack  of  parties  Is  not  limited  to  that  part  of 
the  bill  which  seeks  the  e8tablI8I^nent  of 
that  line.  It  is  to  the  whole  bill;  and  the 
rule  is  that,  when  the  demurrer  Is  to  the 
whole  bill  and  there  is  any  relief  to  which 
the  plaintiff  Is  entitled  on  the  case  made,  the 
demurrer  fails.  Story,  Eq.  PI.  |  443.  The 
parties  to  the  controversy  on  the  east  side 
of  the  highway,  however,  are  complete.  So 
It  remains  to  consider  whether  the  court  of 
chancery  can,  upon  recognized  principles, 
proceed  to  determine  the  boundary  on  that 
side  of  the  highway — the  boundary  between 
the  oratrlx's  land  and  the  Chtlds  lot 

Does  the  bill  show  fraud  or  misconduct  on 
the  part  of  the  defendant  which  has  resulted 
in  a  confusion  of  the  boundary?  This  line 
was  marked  originally  and  down  to  the  time 
the  defendant  took  title  to  the  Chllds  lot 
(1893)  by  a  stake  standing  at  each  end  of  It 
Between  these  stakes  (except  In  the  high- 
way) had  been  formed  a  ridge  or  line  of  cul- 
tivation which  marked  the  boundary,  and 
was  recognized  by  the  respective  owners  as 
such.  This  ridge  the  defendant  plowed  and 
obliterated,  and  the  plaintiff  insists  that 
this  brings  the  case  within  the  decisions  al- 
ready alluded  to.  But  as  long  as  the  stakes 
stood,  no  confusion  could  result  from  the 
plowing  or  any  other  source,  for  the  bound- 
dary  was  a  straight  line  ^awn  from  one 
stake  to  the  other.  So  the  plowing  alone, 
even  If  wrongful,  confused  nothing.  The  re- 
moval of  the  stakes  by  the  defendant  is 
charged  on  information  and  belief,  and  the 
question  arises  whether  or  not  this  allega- 
tion of  fact  l>eing  so  pleaded,  is  admitted  by 
the  demurrer ;  for,  if  it  Is  not,  the  confusion 
is  not  shown  to  have  been  caused  by  the  de- 
fendant It  is  to  be  borne  in  mind  that  the 
allegation  is  not  merely  that  the  oratrix  is 
Informed  and  believes  that  the  defendant  re- 
moved the  stakes.  The  oratrix  says  that 
she  is  informed  and  believes,  and  therefore 
avers,  that  he  removed  them.  Under  th«> 
first  form  of  averment  It  is  properly  heldT 
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tbat  a  demurrer  only  admits  that  the  com* 
plalnant  is  so  informed,  and  tbat  be  believes 
the  fact  so  to  be.  This  is  plainly  correct, 
for  the  Information  and  belief  is  the  only 
fact  alleged  at  all.  Walton  t.  Westwood,  73 
III.  125;  Cameron  t.  Abbott,  30  Ala.  416; 
Messer  v.  Storer,  79  Me.  612,  11  AtL  275. 
This  Is  the  doctrine  laid  down  in  Story,  Eq. 
PL  ti  241,  256.  But  the  author  goes  no  fur- 
ther; nor  do  the  cases  cited  in  support  of 
the  text  Tet  it  is  held  in  Trimble  t.  Amer. 
Sug.  Ref.  Co.,  48  AtL  912,  61  N.  J.  Eq.  340, 
that  an  allegation  of  fact  based  on  informa- 
tion and  belief  is  not  admitted  by  demurrer ; 
and  the  case  la  put  solely  on  tiie  text  and 
cases  of  Story  above  referred  to,  which  by 
no  means  warrant  the  ooncluslon  reached  in 
tbat  case.  There  Is  a  vast  difference  be- 
tween a  mere  allegation  of  Information  and 
belief,  and  an  allegation  of  a  fact  on  infor- 
mation and  belief.  The  New  Jersey  court 
evidently  failed  to  note  this  distinction  in 
the  forma  of  averment.  The  Trimble  Case 
has  been  followed  to  some  extent,  and  it 
seems  to  have  remained  for  the  Michigan  Su- 
preme Court  in  the  recent  case  of  Bates  v. 
City  of  Hastings.  108  N.  W.  1005,  145  Mich. 
574,  to  correct  the  error  by  pointing  out  this 
distinction  between  the  two  forms  of  aver- 
ment. In  that  case  it  is  said  that  authori- 
ties were  cited  in  argument  which  assert 
that  a  demurrer  does  not  admit  a  fact  charg- 
ed on  Information  and  belief,  and  that  all 
such  authorities  are  based  upon  the  Trim- 
ble Case,  which  case  the  Michigan  court  de- 
clines to  follow,  and  holds  that  facts  charged 
on  information  and  belief  are  admitted  by 
demurrer.  We  also  decline  to  follow  the 
Trimble  Case,  though  we  are  not  prepared  to 
adopt  the  Michigan  rule  without  qualifica- 
tion. We  thlnlc  an  allegation  of  fact  based 
upon  information  and  belief  is  admitted  by 
demurrer  when,  and  only  when.  It  is  an  al- 
legation which,  according  to  the  established 
rules  of  equity  pleading,  may  properly  be  so 
charged.  If  the  allegation  meets  this  re- 
quirement, it  is  well  pleaded;  otherwise  not 
The  rule  Is  that  a  demurrer  admits  only 
facts  well  pleaded.  Grifflng  v.  Gibb,  67  U. 
S.  519,  17  L.  Ed.  353;  Smith  ▼.  Allen,  1 
N.  J.  Eq.  48,  21  Am.  Dec.  S3 ;  Roby  v.  Co»- 
sitt,  78  111.  638;  Pearson  v.  Tower,  55  N.  H. 
36;  Churchill  v.  Cummings,  61  Mich.  446, 
16  N.  W.  805;  Matthews'  Case,  1  Haddock, 
658;  Story,  Eq.  PL  {  452;  Fletcher,  Eq.  PL 
{  199;  Mit  &  Tyl.  Eq.  PL  306,  note  1.  It  Is 
an  elementary  rule  that  all  facts  material  to 
the  plaintiff's  case  must  be  averred  positive- 
ly and  with  certainty ;  l>nt  this  rule  Is  relax- 
ed in  the  case  of  an  averment  of  a  fact 
which  is  presumably  within  the  personal 
knowledge  of  the  defendant  and  presumably 
not  within  the  personal  knowledge  of  the 
plaintiff.  It  is  held  in  Campbell  v.  R.  R. 
Co.,  71  IlL  611,  tbat  an  allegation  of  a  fact 
within  the  defendant's  knowledge,  of  which 
discovery  Is  sought,  is  sufficient  though  made 
^a  Information  and  belief.    The  fact  tbat 


discovery  is  sought  cannot  control  the  suffi- 
ciency of  such  on  allegation,  and  the  rule  Is 
the  same  whether  discovery  is  sought  or  not 
especially  under  a  chancery  rule  like  ours, 
which  requires  the  defendant  to  answer  as 
fully,  directly, '  and  particularly  to  every 
material  allegation  of  the  bill  as  If  he  had 
been  particularly  Interrogated  In  respect 
thereto.  Ch.  Rule,  20.  In  Aiken  v.  Ballard, 
Rice,  Eq.  13,  It  is  held  that  when  a  fact  es- 
sential to  the  complainant's  case  is  charged 
to  be  within  the  defendant's  knowledge  only, 
or  must  of  necessity  b^  so,  a  precise  allega- 
tion of  the  fact  is  not  necessary.  The  allega- 
tion of  such  a  fact  la,  we  think,  direct  and 
positive  within  the  rule,  though  made  on  in- 
formation and  belief.  In  Mayor  of  Wilming- 
ton V.  Addicks  (Del.)  44  AtL  781,  an  allega- 
tion In  this  form,  "Tour  orator  is  informed, 
believes  and  charges,"  etc.,  essentially  an  al- 
legation on  information  and  belief,  was  held 
to  be  admitted  by  demurrer,  but  the  opinion 
does  not  discuss  the  question.  It  was  alleg- 
ed in  that  case  that  the  defendants  were  in 
the  matters  complained  of  pretending  to  act 
as  the  directors  of  a  certain  corporation,  the 
legal  organization  of  which  was,  on  informa- 
tion and  belief,  denied.  The  facts  concern- 
ing the  organization  of  the  corimration  would 
not  naturally  be  within  the  knowledge  of  the 
orator,  but  presumably  would  be  within  that 
of  the  defendant,  for  they  would  have  access 
to  the  corporate  records.  So  we  think  that 
case  is  really  in  liarmony  with  our  views 
above  expressed.  Of  the  same  character 
was  the  allegation  in  Bates  v.  City  of  Hast- 
ings, for  it  referred  to  the  defendants'  inten- 
tion regarding  the  sale  of  certain  bonds — a 
matter  of  which  the  plaintiff  would  be  ex- 
pected to  know  nothing,  but  about  which  the 
defendants  would  know  everything.  So  we 
hold  tbat  the  demurrer  here  admits  the  fact 
that  the  defendant  removed  the  stake  mark- 
ing the  line — a  fact  presumably  within  his 
knowledge,  since  it  was  his  own  act  The 
act  was  wrongful  and  done  in  fraud  of  the 
rights  of  the  oratrix,  and  if  it  alone,  or  In 
connection  with  the  other  acts  charged,  re- 
sulted in  a  confusion  of  the  boundary,  in 
this  respect  a  proi)er  case  is  made  out 

But  it  Is  necessary  for  a  plaintiff  to  show 
that  some  of  his  lands  in  respect  of  which 
equitable  relief  Is  sought  Is  in  the  possession 
of  the  defendant  Atty.  Gen.  v.  Stephens, 
supra;  Godfrey  v.  Llttel,  supra;  4  Pom. 
Eq.  I  1385.  The  oratrix  here  wholly  fails  to 
meet  this  requirement  Successive  trespass- 
es are  alleged,  but  nothing  more;  and  she 
asserts  that  she  is  In  possession  of  her  land 
except  as  trespassed  upon.  The  fence  allud- 
ed to  is  not  alleged  to  include  any  of  the  or- 
atrix's  land,  and,  for  aught  that  appears, 
may  stand  on  the  true  line,  though  the  loca- 
tion of  It  was  "arbitrarily"  selected  by  the 
defendant.  Again,  it  is  plain  tbat  the  loca- 
tion of  a  lost  stake  can  be  readily  discovered 
in  an  action  at  law  as  in  chancery  (Lewis  v. 
Lewis,  4  Or.  177),  and  it  must  clearly  appear 
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that  without  tb«  assistance  of  a  court  of 
cqnlty  the  bonndary  cannot  be  eetabllsbed. 
MUler  T.  WarmlDston.  1  J.  &  W.  4S4.  Said 
Sir  Thomas  Plumer,  Master  of  the  Rolls,  la 
that  case:  "The  bill  states  that  there  are 
no  marks  and  bounds  to  distinguish  one  part 
(of  the  field)  from  the  other;  and,  though 
there  may  be  none  that  are  Tlslble  and  ai>- 
parent  to  the  eye,  yet  It  does  not  follow  that 
by  addressing  tbemselves  to  old  people  ac- 
quainted with  the  place,  or  by  examining 
the  tenant,  th^  might  not  separate  the  two 
parts.  The  court  would  expect  this  to  be 
clearly  established  before  It  would  interfere." 
So,  when  the  boundary  is  so  defined  on  the 
records  that  it  cannot  be  affected  by  the 
frauduloit  conduct  of  the  defendant,  eqolta> 
ble  relief  will  be  denied.  Pendry  v.  Wright, 
20  Fla.  828.  It  Is  not  necessary  to  approve 
What  is  said  In  Miller  t.  Warmlngton  rela- 
tive to  a  resort  to  the  testimony  of  witnesses 
to  show  that  this  bill  fails  to  establisb  a 
necessity  for  equitable  interference.  It  does 
not  appear  from  the  bill  that  the  original 
comers  of  lot  No.  272,  some  or  all  of  them, 
are  not  standing.  It  does  not  appear  that 
all  the  monuments  along  the  north  line  of 
that  lot  are  destroyed.  It  must  be  remem- 
bered that  the  ascertainment  of  either  the 
north  line  of  lot  No.  272  or  the  south  line  of 
the  Obllds  lot  will  easily  determine  the  lo- 
cation of  the  other;  for,  with  the  aid  of  the 
description  of  the  Chllds  lot  hereinbefore  re- 
cited, It  would  then  become  a  simple  problem 
in  surveying.  Both  these  lines  are  straight 
lines,  and  the  establishment  of  any  two 
points  In  either  of  them  would  fix  the  loca- 
tion of  the  whole  line  and  solve  all  dlfflcnl- 
tles.  For  aoght  that  appears,  enough  re- 
main of  the  ancient  monuments  and  land- 
marks to  enable  a  competent  surveyor  to  es- 
tablish the  bound  in  question. 

Decree  afllrmed,  and  cause  remanded,  with 
directions  to  the  court  Of  chancery  to  dis- 
miss the  bill,  with  costs. 

(80  vt.  M) 

aNITED  STATES,  to  Use  of  3.  O.  STRAIT  ft 

SON.   V.   UNITED   STATES   FIDELITY 

k  GUARANTY  CO. 

I  Supreme  Court  of  Vermont.    Chittenden.    May 

13,  1907.) 

1.  PLBADino  —  Plsa  to  JtmsDicrrioif  —  Oor- 

STBUCnON. 

A  plea  to  the  jurisdiction  can  derive  no 
help  from  the  writ  or  declaration,  nnless  re- 
ferred to  in  such  a  way  as  to  make  it  a  imrt 
of  the  plea. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  39,  Pleading,  i  214.] 

2.  C0T7HTS  —  Stats  and  Fkdbbai.  Courts  — 
Plkadino. 

Where  a  declaration  declared  on  a  bond 
executed  by  a  corporation  of  Maryland,  doing 
business  in  Vermont,  to  the  United  States,  con- 
ditioned that  a  certain  corporation  of  New 
York,  doing  business  in  Vermont,  should  per- 
form a  contract  between  such  corporation  and 
the  United  States,  and  pay  all  persons  fur- 
nishing materials  for  the  work  provided  for  by 
the  contract,  and  alleged  that  a  resident  of  the 
state  of  New  York  furnished   materials  at  a 


place  in  Vermont  for  which  the  contractor  had 
not  paid,  it  showed  that  the  courts  of  Vermont 
had  jurisdiction. 
8.  Pleading— PLEAS  to  .Tubisdictioh. 

A  plea  to  the  jurisdiction  must  negative 
every  fact  from  which  jurisdiction  may  be  pr^ 
sumed. 

[Ed.  Note.— For  cases  in  point,  see  C«at.  Dig. 
vol.  39,  Pleading,  i  214.] 

4.  Same — Genesai,  Demubbeb. 

All  defects  In  a  plea  to  the  jurisdiction  may 
be  reached  by  general  demurrer. 

[Ed.  Note.— For  cases  la  point,  see  Cent  Dig. 
vol.  39,  Pleading,  f  445.] 

6.  Sakb  —  United   States  —  Oostsaoiob'b 

Bonds— Action  on  Bond. 
^  „  Act  Cong.  Aug.  13,  1804,  e.  280,  J  1. 
28  Stat  278  [U.  S.  Oomp.  St  1901,  p.  2i>23], 
provided  that  any  person  furnishing  labor  or 
materials  in  the  prosecution  of  any  work  pro- 
vided for  in  a  contract  with  the  United  States 
for  which  payment  had  not  been  made  might 
bring  an  action  on  the  contractor's  bond  in  the 
name  of  United  States.  An  amendatory  act 
approved  Febmary  4,  1005  (chapter  778,  38 
Stat  811  tU.  S.  (Jomp.  St  Supp.  1005,  p.  493]), 
provides  a  remedy  for  creditors  in  the  federal 
courts.  Held,  that  the  amendatory  act  is  not 
retrospective,  and  hence  did  not  preclude  an  ac- 
tion by  a  creditor  in  a  state  court  od  a  bond 
given  prior  to  the  amendatory  act  to  enforce 
rights  acquired  prior  to  such  statute. 

Exceptions  from  Ctaittoideii  Coontjr  Court; 
Wlllard  W.  Miles,  Judge. 

Action  by  United  States,  to  the  use  of  J. 
O.  Strait  &  Son,  against  the  United  States 
Fidelity  &  Guaranty  Company.  A  demturrer 
to  a  plea  to  the  jurisdiction  was  sustained, 
and  defendant  brings  exceptions.    Affirmed. 

Argued  before  ROWELL,  C.  J.,  and  TY- 
LER, MUNSON,  and  WATSON,  JJ. 

Powell  &  Powell,  tor  plalatlff.  B.  M.  Hor- 
ton,  for  defendant 

WATSON,  J.  This  case  is  here  on  demurs 
rer  to  the  plea  to  the  jurisdiction'  "that  tlis 
supposed  cause  of  action,  and  each  and  every 
of  them  (if  any  such  bave  accrued  to  said 
plaintiff)  accrued  •  •  •  out  of  the  juris- 
diction of  this  court;  that  Is  ts  say,  In  the 
state  of  Maryland,  In  the  state  of  New  York, 
and  in  the  jurisdiction  of  the  United  States 
courts,  and  not  in  this  jurisdiction-  *  *  *" 
This  plea  Is  dilatory  in  character,  and  will 
be  considered  accordingly.  The  declaration 
is  not  made  a  part  of  the  plea,  hence  not 
before  us  in  that  way.  It  is  a  weU-under- 
stood  principle  of  pleadtog  that  a  plea  in 
abatement  (and  this  is  analogous  to  a  plea  in 
abatement  and  governed  by  the  same  rules) 
can  derive  no  help  from  the  writ  or  declara- 
tion, unless  referred  to  In  such  a  way  as  to 
make  It  a  part,  of  the  plea;  but  this  Is  the 
extent  of  the  rule.  For  other  purposes  the 
court  may  take  notice  of  the  writ  or  dedara- 
tlon;  It  being  the  same  against  which  the 
plea  Is  pleaded.  As  said  by  Judge  Redfield, 
In  Pearson  v.  French,  9  Vt  349:  "No  In- 
tendment Is  to  be  made  In  favor  of  a  plea  In 
abatement  but  every  reasonable  Intendment 
should  be  made  in  favor  of  the  regularity 
and  sufficiency  of  the  proceedings."  In 
Leonard  v.  Mc    i  thur,  52  Vt  439,  the  plea 
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was  denominated  "a  plea  In  abatement"; 
but  the  matters  of  fact  therein  alleged  were 
dehors  the  record,  and  the  only  question 
raised  thereby  was  held  to  be  one  of  juris- 
diction. In  discussing  the  plea  (which  was 
held  defective)  It  is  said  that  for  any  pur- 
pose of  a  judgment  of  the  court  upon  the 
matters  set  forth  In  the  plea  the  writ  and 
declaration  are  not  before  the  court;  they 
not  being  recited  or  referred  to  In  the  plea. 
"When  they  will  be  so  treated  Is  Indicated  In 
Barnet  v.  Emery,  43  Vt  178,  In  distinction 
from  the  cases  In  which  it  Is  held  that  a  plea 
in  abatement  will  derive  no  help  from  them, 
unless  referred  to  In  such  a  way  as  to  make 
them  part  of  the  plea."  Thus  showing  that 
what  is  there  said  regarding  the  writ  and 
declaration  not  being  before  the  court  has 
reference  solely  to  their  use  hi  aid  of  the 
plea.  Moreover,  the  court  there  demon- 
strated the  extent  of  the  rule  by  its  applica- 
tion; the  writ  and  declaration  not  being 
considered  before  the  court  in  aid  of  the 
plea,  but  in  fact  noticed  in  support  of  the 
proceedings.  "The  jurisdiction,"  says  the 
court,  "so  far  as  subject-matter  and  parties 
apparent  on  the  face  of  the  writ  and  decla- 
ration is  concerned,  is  well  enough."  As 
showing  the  rule  to  be  thus  limited,  the  case 
of  Slayton  v.  Inhabitants  of  Chester,  4  Mass. 
478,  to  which  reference  was  made  by  the 
court  In  Pearson  v.  French,  is  directly  in 
point  There  the  defendant  asked  that  the 
writ  abate  because  in  service  the  copy  was 
not  left  with  the  clerk,  or  with  one  of  the 
principal  Inhabitants  of  the  town.  In  the 
demurrer  to  the  plea  one  cause  assigned  was 
that  it  appeared  from  the  return  Indorsed 
on  the  writ  that  a  copy  of  It  was  left  with 
one  of  the  principal  inhabitants  of  the  town, 
and  that  defendants  were  estopped  from 
denying  It.  It  was  objected  that  the  return 
was  no  part  of  the  demurrer,  and  that  the 
court  could  not  ex  officio  take  notice  of  It. 
It  was  held  that  the  return  could  be  noticed, 
and  the  plea  was  held  insufficient 

The  declaration  is  in  debt  declaring  In 
two  counts  on  a  bond  alleged  to  have  been 
executed  and  delivered  by  the  defendant  a 
corporation  organized  and  existing  under  the 
laws  of  the  state  of  Maryland,  and  doing 
business  in  this  state,  to  the  plaintiff,  dated 
March  24,  1903,  whereby  the  defendant  ac- 
knowledged Itself  to  be  held  and  firmly  bound 
jointly  and  severally  with  the  E.  H.  Den- 
niston  C!ompany,  a  corporation  organized  and 
existing  under  the  laws  of  the  state  of  New 
Tork,  and  doing  business  in  this  state,  unto 
the  United  States  of  America  in  the  penal 
sum  of  $50,000,  etc.  It  is  alleged  in  the  sec- 
ond count  that  the  bond  was  subject  to  the 
following  conditions:  "That  if  the  said  B. 
H.  Dennlston  Ck>mpany  shall  well  and  truly 
perform  all  and  singular  the  covenants,  con- 
ditions, and  agreements  in  a  certain  contract 
entered  into  on  the  16th  day  of  March,  1903, 
between  said  ES.  H.  Dennlston  Company  and 
the  United  States  of  America,  represented  by 


Capt  T.  B.  Lamoreaux,  constructing  quarter- 
master at  Burlington,  Vermont,  and  shall 
promptly  make  full  payments  to  all  persons 
supplying  it,  the  said  E.  H.  Dennlston  Com- 
pany, labor  or  mdterials  in  the  prosecution 
of  the  work  provided  for  in  said  contract 
then  the  said  obligation  shall  be  void  and  of 
no  effect,  otherwise  to  remain  in  full  force 
and  virtue."  It  is  averred  that  the  said  K. 
H.  Dennlston  Company  has  not  performed  its 
said  covenants  and  agreements,  but  has 
broken  and  disregarded  the  same,  for  that  J. 
G.  Strait  and  W.  R.  Strait,  of  Wolcott,  In 
the  county  of  Wayne  and  state  of  New  York, 
partners,  etc.,  under  the  firm  name  and  style 
of  J.  G.  Strait  &  Son,  "did  furnish  unto  the 
said  B.  H.  Dennlston  Company  at  Burlington 
in  the  county  of  Chittenden  and  state  of 
Vermont  divers  materials  used  in  the  pros- 
ecution of  the  v/ork  provided  for  in  said 
contract  entered  into  on  the  16th  day  of 
March,  1903,  between  said  B.  H.  Dennlston 
Company  and  the  United  Stetes  of  America 
as  aforesaid,  by  reason  of  which  the  said 
E.  H.  Dennlston  Company  owes  unto  the 
said  J.  G.  Strait  &  Son  the  sum  of  three 
thousand  dollars,"  ete. 

A  cause  of  action  "consists-  of  every  fact 
which  it  is  necessary  for  the  plaintiff  to 
prove,  if  traversed,  in  order  to  sustain  his 
action.  Read  v.  Brown,  22  Q.  B.  Dlv.  128; 
Hutchinson  v.  Alnsworth,  73  CaL  455,  15 
Pac.  82,  2  Am.  St  Rep.  823;  Brull  v.  North- 
western Mut  Relief  Ass'n,  72  Wis.  433,  39 
N.  W.  529.  It  embraces  not  only  the  contract 
in  the  case,  but  the  breach  of  it  also.  In 
this  case  it  is  something  more  than  the  con- 
tract entered  Into  by  the  defendant  It  in- 
cludes the  furnishing  of  the  materials  by  J. 
G.  Strait  &  Son  to  the  B.  H.  Dennlston  Com- 
pany and  the  latter's  failure  to  pay  for  the 
same.  Without  these  facts  being  shown,  no 
breach  of  defendant's  contract  appears,  and 
no  right  of  action  exists  against  it  As  be- 
fore seen,  the  second  count  alleges  that  the 
B.  H.  Dennlston  Company  was  doing  busi- 
ness in  this  state,  and  that  these  materials 
were  furnished  it  by  3.  G.  Strait  &  Son  at 
Burlington.  These  allegations  show  a  con- 
tract made  in  this  state,  and  one  of  which 
our  courts  have  jurisdiction-  Osborne  & 
Woodbury  v.  Shawmut  Ins.  Co.,  61  Vt  278; 
Stramburg  v.  Heckman,  44  N.  C.  250. 

The  plea  contains  no  direct  and  positive 
denial  of  the  facts  thus  alleged.  An  inferen- 
tial or  argumentative  denial  is  not  sufficient 
Sumner  v.  Sumner,  36  Vt  106;  Morse  v. 
Nash,  30  Vt  76.  To  meet  the  requirements 
of  good  pleading,  the  plea  must  negative 
every  fact  from  which  jurisdiction  may  be 
presumed.  Martin,  Civil  Procedure,  208; 
Diblee  V.  Davison,  25  Ul.  486.  The  highest 
degree  of  certainty  Is  required  In  pleas  of 
this  character,  and  all  defects  may  be  reach- 
ed by  general  demurrer.  Gould's  PL  c.  3,  H 
57-59;  Id.  a  9,  i  12;  Leonard  v.  McArthur, 
52  Vt  439;  Diblee  v.  Davison,  above  cited; 
London  v.  Roberts,  20  Vt 
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bam  T.  Caldbeck,  63  Vt  81,  20  Atl.  974,  it 
was  In  effect  held  that  pleas  to  the  Jurisdic- 
tion are  not  required  to  hare  the  same  tech- 
nical strictness  as  pleas  in  abatement  Clear- 
ly such  is  not  the  true  doctrine  of  dilatory 
pleading,  and  in  this  regard  that  case  Is 
overruled. 

Since  part  of  the  cause  of  action  arose  at 
Burlington,  In  this  state,  the  county  court 
In  which  this  action  was  brought  has  juris- 
diction of  the  cause  of  action.  In  Ilderton  t. 
Ilderton,  2  Black.  H.  145,  in  discussing  the 
question  of  jurisdiction  and  of  laying  venue 
of  matters  transitory  arising  In  a  foreign 
country.  Lord  Chief  Justice  Byre  said:  "Of 
matters  arising  In  a  foreign  country,  pure 
and  unmixed  with  matters  arising  in  this 
country,  we  have  no  proper  original  juris- 
diction; but  of  such  matters  as  are  merely 
transitory,  and  follow  the  person,  we  ac- 
qoiie  a  Jurisdiction  by  the  help  of  that  fiction 
to  which  I  have  alluded,  and  we  cannot  pro- 
ceed without  It;  but  if  matters  arising  in  a 
foreign  country  mix  themselves  with  trans- 
actions arising  here,  or  if  they  become  inci- 
dents In  an  action,  the  cause  of  which  arises 
here,  we  have  jurisdiction.  *  *  *  In  the 
very  infancy  of  commerce,  and  In  the  strict- 
est times,  as  I  collect  from  a  passage  In 
Brooke,  Trial,  pi.  93,  the  cognlzaace  of  mat- 
ters arising  here  was  understood  to  draw 
to  it  the  cognizance  of  all  matters  arising  in 
a  foreign  country  which  were  mixed  and 
connected  with  it,  and  in  these  days  we 
should  hardly  hesitate  to  afQrm  that  doc- 
trine." In  Jackson  v.  Bpittall,  L>.  R.  S  O. 
P.  642,  the  contract  In  question  was  made 
In  the  Isle  of  Man.  The  breach  took  place  in 
Manchester,  England.  There  the  question  of 
jurisdiction  was  controlled  by  statute,  but 
the  proper  construction  of  that  statute  was 
In  question.  In  deciding  this  point  the  court, 
seeking  aid  by  considering  what  the  law  was 
at  the  time  the  statute  passed,  quoted  with 
approval  the  law  above  given  laid  down  by 
bia  Lordship  in  Ilderton  v.  Ilderton,  with  the 
further  statement  that  there  was  no  trace 
of  any  objection  ever  having  been  maintain- 
ed, on  the  ground  that  In  a  transitory  action 
tbere  was  no  jurisdiction,  unless  every  fact 
necessary  to  be  proved  In  order  to  support 
the  action  occurred  within  the  Jnrisdictlon. 
In  Boot  V.  Edwards,  3  Blatchf.  310,  Fed. 
Gas.  No.  4,908,  the  action  was  brought  In 
the  Circuit  Court  of  the  United  States  for 
Connecticut  to  recover  damages  for  an  injuiy 
to  the  plaintiff's  mill  property,  situate  in 
Massachusetts,  by  the  diversion  of  the  stream 
of  water  upon  which  it  stood;  the  act  of  de- 
fendant causing  the  diversion  having  been 
committed  in  Connecticut.  The  case  stood 
on  demurrer  to  the  declaration.  The  court 
(Ingersoll,  J.)  said  that  when  the  action  Is 
brought  in  the  federal  court  it  must  be  tried 
In  the  state  and  district  where  the  cause  of 
action  arose.  It  was  held  that  the  wrongful 
diversion  of  the  water  in  Connecticut  unit- 
ad  with  tha  ccmseqaent  damage  which  the 


plalntltrs  mill  in  Massachusetts  sustained, 
constituted  the  cause  of  action;  and  that  as 
a  part  of  it  essential  to  the  plaintiff's  right 
of  recovery  took  place  in  Connecticut  with- 
out which  there  would  he  no  good  cause  of 
action,  the  court  bad  jurisdiction.  The  same 
principle  obtains  at  common  law,  where  the 
cause  of  action  includes  two  or  more  ma- 
terial things  In  several  counties.  Lord  Oom- 
yers  says:  "When  an  action  is  founded  up- 
on two  things  in  different  counties,  both 
material  to  the  maintenance  of  the  action,  it 
may  be  brought  in  the  one  county  or  the 
other;  as  If  a  servant  be  retained  in  one 
county  and  depart  Into  another,  an  action 
lies  In  the  one  or  the  other."  Comyns'  Dig. 
tit  Action,  note  11.  The  same  doctrine  la 
laid  down  In  Bulwer's  Case,  7  Co.  1;  Scott 
T.  Brest  2  T.  R.  238;  Mayor,  ete.,  of  London 
T.  cole,  7  T.  R.  583;  Gregson  v.  Heather,  2 
Str.  727;  Barden  v.  Crocker,  10  Pick.  (Mass.) 
883. 

As  far  as  the  jurisdiction  of  the  course 
of  action  Is  concerned,  we  might  rest  the 
case  here;  but  another  element  of  strength 
is  given  by  considering  the  domicile  of  the 
plaintiff.  It  is  true  this  suit  was  brought  for 
the  use  and  benefit  of  J.  O.  Strait  &  Son. 
Tet  the  United  States  was  the  principal 
party  to  the  contract  on  which  the  action  Is 
brought  has  an  Interest  In  the  performance 
of  all  Its  provisions,  and  has  the  legal  right 
Hence,  In  actions  like  this,  to  enforce  the 
specific  obligation  of  the  contractor  contained 
in  the  bond  for  the  protection  of  those  who 
have  furnished  labor  or  materials  in  the 
prosecution  of  the  work  specified,  the  contro- 
versy Is  l)etween  the  government  and  the 
contractor  In  respect  of  that  matter,  and  the 
United  States  is  not  merely  a  nominal  party, 
as  argued  by  the  defendant  but  the  real 
plaintiff.  United  States  Fidelity  &  G.  Co.  v. 
United  States,  204  U.  S.  349,  27' Sup.  Ct  381.i 

Regarding  the  United  States  as  a  debtor. 
It  Is  held  that  debts  due  from  the  government 
have  no  locality  at  the  seat  of  government 
and  that  the  administrator  of  a  creditor 
of  the  government  duly  appointed  In  the 
state  where  he  was  domiciled  at  bis  death, 
has  full  authority  to  receive  payment  and 
give  full  discharge  of  the  debts  to  his  in- 
testate, In  any  place  where  the  government 
may  choose  to  pay  It;  and  that  moneys  so  re- 
ceived constitute  assets  under  that  adminis- 
tration, to  be  accounted  for  and  distributed 
in  the  same  manner  as  other  debts  due  the 
intestate  In  the  state  of  his  domicile.  In  the 
language  of  Mr.  Justice  Story:  "The  United 
States,  in  its  sovereign  capacity,  has  no  par- 
ticular place  of  domicile,  but  possesses,  in 
contemplation  of  law,  an  ubiquity  throughout 
the  UnliHi."  Vaughn  v.  Northup,  16  Pet  1, 
10  L.  Ed.  639;  United  States  v.  Cox,  18  How. 
100.  15  L.  Ed.  299;  Wyman  v.  United  States, 
109  U.  S.  664,  8  Sup.  Ct  417,  27  L  Bd.  1068. 
We  think  the  United  States  as  a  creditor 
has  the  same  ubiquitous  character,  and  that 
In  contemplation  of  law  in  the  bringing  of 
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this  suit  It  was  domiciled  In  the  Jurisdiction 
of  the  court  to  which  the  suit  was  brought. 
This  case  Is  distinguishable  from  that  of 
Sawyer  v.  North  American  Life  Ins.  Ck).,  46 
Vt  687,  on  which  the  defendant  relies. 
There  both  parties  to  the  contract  resided  out 
of  this  state.  The  contract  was  not  made, 
nor  was  It  to  be  performed,  In  the  state.  No 
part  of  the  cause  of  action  on  which  the  suit 
was  brought  was  within  the  state,  and  nei- 
ther of  the  parties  to  the  suit  was  situated 
or  resident  here. 

The  Question  of  jurisdiction  of  the  defend- 
ant Is  not  within  the  plea;  hence  not  con- 
sidered. 

The  bond  declared  upon  was  given  under 
the  provisions  of  an  act  of  Congress  entitled 
"An  act  for  the  protection  of  persons  fur- 
nishing materials  and  labor  for  the  construc- 
tion of  public  works,"  approved  August  13, 
1894  (chapter  280,  J  1,  28  Stat  278  [U.  S 
Oomp.  St.  1901,  p.  2523]),  the  same  act  under 
consideration  in  United  States  v.  United 
States  Fidelity  &  Guaranty  Co.,  78  Vt  445, 
63  Atl.  581.  It  was  there  held  that,  since 
Congress  had  not  given  the  federal  .courts 
exclusive  jurisdiction  of  actions  arising  by 
virtue  of  that  act,  the  Jurisdiction  was  not  so 
restricted,  and  such  actions  could  be  tried 
and  determined  in  the  state  courts.  It  is 
claimed,  however,  that  by  the  amendatory 
act,  approved  February  24,  1905  (chapter  778, 
33  Stat  811  [U.  &  Comp.  St  Supp.  1905,  p. 
493]).  the  exclusive  jurisdiction  is  given  to 
the  Circuit  Courts  of  the  United  States,  with- 
out any  saving  clause,  and  that  thereby  the 
Jurisdiction  of  the  state  court  to  hear  and 
determine  the  matters  Involved  in  this  case 
is  taken  away.  In  construing  the  latter  stat- 
ute a  consideration  of  the  consequences  will 
be  had.  This  is  allowable  as  a  principle  of 
construction  when  the  meaning  Is  doubtful. 
State  V.  Franklin  Co.  Sav.  Bank  &  Trust  Co., 
74  Vt  246,  52  Atl.  1069;  In  re  Sammon,  79 
Vt  — ,  65  Atl.  577.  The  new  act  does  not 
deal  with  practice  and  procedure  only,  tm 
did  the  one  under  consideration  in  Murray  r. 
Hattison,  63  Vt  479,  21  AU.  532;  cited  by  de- 
fendant, and  the  one  Involved  in  Johnson  v. 
Smith,  78  Vt  145,  62  Atl.  9,  2  L.  R.  A.  (N. 
S.)  1000.  Under  the  act  of  1804,  any  per- 
son who  had  furnished  labor  or  materials 
In  the  prosecution  of  the  work  provided  for 
In  the  contract  with  the  United  States  for 
which  paymoat  liad  not  hem  made  was  au- 
thorized at  any  time,  either  before  or  after 
the  completion  of  the  work  under  that  con- 
tract to  bring  suit  on  the  bond  in  the  name 
of  the  United  States  for  his  use  and  prose- 
cute the  same  to  final  judgment  and  execu- 
tion, and  thereby  receive  full  payment  of  his 
claim  to  the  extinguishment  of  the  amount 
due  on  the  bond,  if  necessary,  without  being 
subject  by  provisions  of  the  statute  to  any 
priority  of  Claim  of  the  government,  and 
without  being  obliged  to  prorate  the  judg- 
ment with  other  creditors.    While  under  the 


new  enactment  the  creditors  must  take  ad- 
vantage of  its  provisions,  if  at  all.  In  one  of 
two  ways:  First,  as  interveners  if  suit  be 
brought  by  the  United  States,  in  which  case 
their  rights  are  subject  to  priority  of  claim 
of  the  government,  and  then  if  the  amount 
of  liability  of  the  surety  on  the  bond  is  not 
sufficient  to  pay  in  full  all  such  creditors 
th^  stand  on  a  basis  of  proportional  distribu- 
tion among  themselves;  secondly,  if  suit  be 
not  brought  by  the  government  within  six 
months  from  the  completion  and  final  set- 
tlement of  the  contract  with  it,  then  within 
one  year  after  the  performance  and  final  set- 
tlement thereof  one  may  be  instituted  on  the 
bond  by  a  creditor  or  creditors  in  the  name  of 
the  United  States,  in  the  Circuit  Court  of 
the  United  States  in  the  district  in  which 
said  contract  was  to  be  performed  and  exe- 
cuted, and  not  elsewhere,  for  his  or  their 
benefit,  and  prosecuted  to  final  judgment  and 
execution — any  creditor  may  file  his  claim 
in  the  suit  so  brought  -and  be  made  party 
thereto  within  one  year  from  the  completion 
of  the  work  under  said  contract,  and  not 
later.  When  the  suit  is  by  a  creditor  or 
creditors,  only  one  action  shall  be  brought, 
and  If  the  recovery  on  the  bond  should  be 
inadequftte  to  pay  the  amounts  found  due 
to  all  of  said  creditors.  Judgment  shall  be 
given  to  each  creditor  pro  rata  of  the  amount 
of  recovery. 

The  provisions  of  the  law  of  1894  entered 
into  and  formed  a  part  of  defendant's  con- 
tract, as  if  they  were  expressly  referred  to 
or  Incorporated  in  its  terms.  This  is  so 
alike  as  to  those  provisions  which  affect  Its 
validity,  construction,  discharge,  and  oiforce- 
moit  King  V.  Cochran,  76  Vt  141,  66  Aa 
667,  104  Am.  St  Rep.  922;  F.  R.  Patch 
Mfg.  Co.  T.  Capeless  (Vt)  63  Atl.  938 ;  United 
States  V.  Qnlncy,  4  Wall.  (U.  8.)  535,  18  L. 
Ed.  403;  Walker  v.  Whitehead,  16  WalL  (U. 
S.)  314,  21  L.  Ed.  857.  Thus  whether  a  pei^ 
son  who  has  furnished  labor  or  materials 
Intervenes  in  an  action  brought  by  the  gov- 
ernment or  institutes  proceedhigs  himself, 
under  the  amendatory  act,  the  remedy  is  lees 
adequate  and  efflcadons  than  that  afforded 
by  the  provisions  of  the  former  law.  In  ad- 
dition thereto,  if  necessary  for  such  person 
to  prosecute  the  action,  he  is  obliged  to 
await  the  expiration  of  a  specified  time  be- 
fore commencing  It,  and  is  allowed  a  period 
of  six  months  thereafter  in  which  to  do  so. 
The  former  act  contains  no  provision  of  this 
nature.  Prior  to  the  new  «iactment  the 
plaintiff  acquired  vested  rights  in  defendants' 
contract,  and  in  the  means  of  enforcing  it 
according  to  the  statute  which  entered  into 
and  became  a  part  of  it  Clearly,  if  the  new 
act  is  retrospective,  it  is  an  impairment  of 
substantial  rights  secured  by  that  contract 
In  Walker  v.  Whitehead,  before  cited,  in 
discussing  the  constitutional  prohibition  up- 
on the'  states,  the  court  speaking  through 
Mr.  Justice  Swayne,  said:  "Nothing  Is  more 
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material  to  the  obligation  of  a  contract  than 
the  means  of  Its  enforcement.  The  ideas  of 
validity  and  remedy  are  Inseparable,  and 
both  are  parts  of  the  obligation  which  la 
guarantied  by  the  Constitution  against  im- 
pairment The  obligation  of  a  contract  'is 
the  law  wblcb  binds  tlie  parties  to  perform 
their  agreement.'  Any  impairment  of  the 
obligation  of  a  contract,  the  degree  of  impair- 
ment is  immaterial,  Is  within  the  prohibition 
of  the  Constitution.  The  states  may  change 
the  remedy,  provided  no  substantial  right 
secured  by  the  contract  Is  impaired.  When- 
ever such  a  result  is  produced  by  the  act  In 
question,  to  that  extent  It  Is  void.  The  states 
are  no  more  permitted  to  impair  the  efficacy 
of  a  contract  in  this  way  than  to  attack  its 
validity  in  any  other  manner.  •  •  •  It 
must  be  left  with  the  same  force  and  effect, 
including  the  substantial  means  of  enforce- 
ment which  existed  when  it  was  made." 
That  case  was  brought  in  the  state  conrt  of 
Georgia  to  recover  on  a  certain  promissory 
note.  Subsequent  to  the  giving  of  the  note, 
a  statute,  retrospective  In  character,  was 
passed,  providing  that,  in  suits  founded  on 
any  debt  or  contract  made  before  an  earlier 
date  named,  it  sbonid  not  be  lawful  for  the 
plaintiff  to  have  a  verdict  or  Judgment,  un- 
less It  be  made  to  appear  that  the  debt  liad 
been  regularly  given  for  taxes,  and  that  all 
legal  taxes  chargeable  by  law  upon  the  same 
had  been  paid  for  each  year  after  the  mak- 
ing of  the  debt  or  contract  It  was  held  to 
be  a  clear  case  of  law  Impairing  the  obliga- 
tion of  a  contract  In  McQahey  v.  State  of 
Virginia,  135  U.  S.  682,  10  Sup.  Ct.  9T2,  84 
Xj.  E&.  304,  the  questioa  was  whether  the 
acts  of  the  Legislature  of  that  state,  which 
required  the  production  of  the  Iwnd  in  order 
to  establish  the  genuineness  of  the  coupons, 
and  prohibiting  expert  testimony  to  prove 
the  conpons,  were  or  were  not  repugnant  to 
the  federal  Constitution.  The  court  by  Mr. 
Justice  Bradley,  said:  "It  is  well  settled  by 
the  adjudications  of  this  court  that  tiie  ob- 
ligation of  a  contract  Is  Impaired,  in  the  sense 
of  the  Constitution,  by  any  act  which  pre- 
vents its  enforcement  or  which  materially 
abridges  the  remedy  for  enforcing  it,  which 
existed  at  the  time  It  was  contracted,  and 
does  not  supply  an  alternative  remedy  equal- 
ly adequate  and  efficacious."  It  was  held 
that  the  requirement  of  the  production  of 
the  bonds  for  the  purpose  named  was  uncon- 
stitutional; 80,  also,  the  prohibition  of  ex- 
pert testimony  to  establish  the  genuineness 
of  the  coupons,  as  It  took  from  the  holder 
of  such  instruments  the  only  feasible  means 
in  bis  power  to  establish  their  validity.  See, 
also.  Poindexter  v.  Greenhow,  114  U.  S.  270, 
5  Sup.  Ot  903,  29  Ly  Ed.  18S;  Edwards  v. 
Kearz^,  96  U.  S.  695,  24  L.  Ed.  793;  Louis- 
iana V.  Pilsbury,  105  C.  B.  278,  26  L.  Bd. 
1090.  These  decisions  are  controlling  that 
the  obligation  of  the  contract  in  suit  was 
directly  impaired  by  the  amendatoiy  act  if 


retrospective;  but  as  the  express  inhibition 
of  the  organic  law  in  this  respect  has  ref- 
erence only  to  the  states,  we  will  consider 
whether  to  enact  a  statute  of  such  diaracter 
la  within  the  power  of  Congress. 

It  has  long  been  established  that  the  gov- 
ernment of  the  United  States  has  no  powera 
which  are  not  expressly  or  by  necessary  im- 
plication granted  to  it  by  the  Constitution. 
Marbury  v.  Madison,  1  Cranch  (U.  S.)  137, 
2  L.  Eld.  60;  Martin  v.  bnnter's  Lessee,  1 
Wheat  (U.  S.)  305,  4  L.  Ed.  97.  Congress 
has  express  power  to  enact  bankrupt  laws 
directly  impairing;  the  obligation  of  contracts, 
and  it  may  pass  laws  in  the  execution  of 
other  powers  expressly  given,  which  incident- 
ally have  that  effect  Legal  Tender  Cases, 
12  Wall.  (U.  S.)  457,  20  L.  Bd.  287;  Mitchell 
▼.  Clark,  110  U.  S.  688,  4  Sup.  Ct  170,  28  L. 
Ed.  279.  Other  than  tlila  it  has  no  constitu- 
tional power  to  Impair  or  destroy  vested 
rights,  for  Ita  power  to  enact  laws  ia  limit- 
ed to  such  as  "  'shall  be  necessary  and  proper 
to  carry  into  execution'  the  powers  of  the 
government"  Measure  adopted  by  it  which 
are  prohibited  by  tbe  Constitution,  and  those 
passed  which  are  not  within  the  proper  at- 
tributes of  legislative  power,  are  alike  op- 
posed to  the  Constitution  and  void.  Cooley, 
Const.  Llm.  242-24S;  McCulloch  v.  Maryland, 
4  Wheat  (U.  S.)  316,  4  L.  Ed.  679.  In  Qsbom 
V.  Nicholson,  13  Wall.  (U.  S.)  684,  20  L.  Bd. 
689,  the  plaintiff  declared  upon  a  promissory 
note  made  to  him  by  the  defendants,  dated 
March  20,  1861,  and  payable  on  tbe  26tfa  day 
of  December  following.  A  plea  was  Interpos- 
ed that  the  note  was  given  In  consideration 
of  tbe  conveyance  of  a  negro  slave,  with  a 
warrant  that  he  was  a  slave  for  life;  and 
that  on  January,  1862,  the  negro  was  liberat- 
ed by  tbe  United  States  government,  etc. 
The  case  stood  on  demurrer  to  the  plea.  It 
was  held  that  since  tt>e  contract  was  good 
when  made,  it  was  enforceable,  and  that 
rested  rights  therein  wera  not  disturbed  by 
the  adoption  of  the  thirteenth  amendment  of 
the  Constitution  of  the  United  States,  pro- 
hibiting the  existence  of  slavery  within  the 
federal  dominions.  Thereon  the  court  speak- 
ing through  Mr.  Justice  Swasme,  said:  "But 
without  considering  at  length  the  several 
aasumptlons  of  the  propositions,  it  is  a  suf- 
ficient answer  to  say  that  when  the  thir- 
teenth amendment  •  •  •  was  adopted, 
the  rights  of  the  plaintiff  in  this  action  bad 
become  legally  and  completely  vested.  Rights 
acquired  by  deed,  will,  or  contract  of  mar-  • 
rlage,  or  other  contract  executed  according 
to  statutes  subsequently  repealed,  subsist 
afterwards,  as  they  were  before,  in  all  re- 
spects as  If  the  statutes  were  still  bi  force. 
Tills  is  a  principle  of  universal  Jurisprudence. 
It  ia  necessary  to  tbe  repose  and  welfare  of 
all  communities.  A  different  rule  would 
shake  the  social  fabric  to  Its  foundations  and 
let  in  a  floodtlde  of  intolerable  evils.  It 
would  be  contrary  to  'the  general  principles 
of  law  and  reason,'  and  to  on*  of  tbe  moat 
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Tltal  ends  of  goTenunent  Calder  v.  Bull,  3 
Dall.  (U.  S.)  388,  1  L.  Ed.  648.  Tbe  doctrines 
of  the  repeal  of  statutes,  and  tbe  destruction 
of  Tested  rights  by  Implication,  are  alike  un- 
favored in  the  law.  Neither  is  to  be  admitted 
unless  the  implication  is  so  clear  as  to  be 
equivalent  to  an  explicit  declaration.  Every 
doubt  should  l>e  resolved  against  a  construc- 
.  tlon  so  fraught  with  mischiefs."  In  Farrlng- 
ton  T.  Tennessee,  95  U.  S.  679,  24  L.  Bd.  558, 
the  same  learned  Justice,  again  speaking  for 
the  court,  declared  tbe  doctrine  of  tbe  sacred- 
ness  of  vested  rights  to  have  Its  root  deep  in 
the  common  law  of  Engk^nd.  In  Dash  y. 
Van  Kleeck,  7  Jobns.  {N.  X.)  477,  6  Am.  Dec. 
291,  Chief  Justice  Kent,  discussing  tbe  prin- 
ciple, shows  it  to  be  ancient  alike  in  the  com- 
mon and  in  the  civil  law,  saying:  "It  Is  a 
principle  In  tbe  English  common  law,  as 
ancient  as  the  law  itself,  that  a  statute  even 
of  its  omnipotent  Parliament  is  not  to  have 
a  retrospective  efCect"— and  that  in  the  civil 
law  it  is  laid  down  "that  a  lawgiver  cannot 
alter  bis  mind  to  tbe  prejudice  of  a  vested 
right."  See,  also,  Johnson  v.  Jones,  44  111. 
142,  92  Am.  Dec.  159 ;  Hubbard  v.  Brainard, 
35  Conn.  563;  People  v.  Morris,  13  Wend.  (N. 
Y.)  826.  Eurtbermore,  vested  rights  are 
property,  to  take  away  or  impair  which  is 
prohibited  the  government  by  tbe  fifth  amend- 
ment of  the  Constitution.  Osborne  v.  Nichol- 
son, before  cited. 

In  view  of  these  well-settled  principles  of 
the  organic  and  of  the  fundamental  law.  It 
seems  unreasonable  to  suppose  that  Congress 
did  not  intend  that  the  amendatory  act 
should  be  construed  with  reference  to  them, 
thereby  avoiding  the  unjust  consequences 
which  would  follow  a  retrospective  operation. 
Indeed,  the  rule  is  that  a  statute  should  not 
be  construed  to  act  retrospectively,  or  to 
aftect  contracts  made  prior  to  its  enactment. 
unless  Its  language  is  so  dear  as  to  admit  of 
no  other  construction.  The  presumption  is 
tliat  it  was  Intended  to  act  prospectively  only. 
City  By.  Co.  V.  Citizens'  Street  B.  B.  Co.,  166 
U.  S.  557,  17  Sup.  Ct.  653,  41  L.  Ed.  1114; 
Southwestern  Coal  k  Improvement  Co.  v. 
McBrlde,  185  U.  S.  499,  22  Sxtp.  Ct  763,  46 
L.  Ed.  1010.  In  the  latter  case  tbe  court, 
speaking  through  Mr.  Justice  White,  said: 
"While,  in  the  absence  of  a  constitutional  in- 
hibition, the  Legislature  may  give  to  some  of 
Its  acts  a  retrospective  operation,  tbe  inten- 
tion to  do  so  must  be  clearly  expressed  or 
necessarily  Implied  from  what  Is  expressed; 
and,  assuming  the  Legislature  to  possess  the 
power,  its  act  will  not  be  construed  to  Impair 
or  destroy  a  vested  right  under  a  valid  con- 
tract, unless  it  la  so  framed  as  to  preclude 
any  other  interpretation."  In  City  of  Mont- 
pelier  v.  Senter,  72  Vt  112,  47  Atl.  392.  It  Is 
said:  "Betrospectlve  legislation  Is  not  favor- 
ed, ••  •  being  highly  Injurious,  oppres- 
sive, and  unjust ;  and  nowhere  will  retrospec- 
tive effect  be  given  to  a  statute,  unless  It  ap- 
pears that  it  was  the  intent  of  tbe  Legisla- 
ture that  it  should  have  such  effect    When 


such  effect  would  impair  a  right  or  do  a 
wrong,  it  will  not  be  given.  •  •  • "  See, 
also,  Hlne  v.  Pomeroy,  39  Vt  211 ;  Sturgls  v. 
Hull,  48  Vt  302. 

It  does  not  appear  from  tbe  amendatory 
act  that  It  was  Intended  by  Congress  to  have 
retrospective  force,  nor  Is  Its  language  such 
as  to  admit  of  no  other  construction.  We 
therefore  bold  tbe  act  not  retrospective,  and 
that  it  did  not  defeat  tbe  jurisdiction  of  the 
state  court  in  which  this  suit  was  pending. 
This  holding  is  strongly  inferentially  support- 
ed by  United  States  Fidelity  &  O.  Co.  v. 
United  States,  before  cited.  That  action  was 
originally  brought  in  tile  federal  circuit  court 
upon  a  similar  bond  given  under  the  pro- 
visions of  the  same  act  of  Congress,  passed 
in  1894.  Tbe  question  of  original  jurisdiction 
of  that  court  was  involved;  the  amount  of 
damages  claimed  In  tbe  declaration  being 
only  $500.  It  was  there  said  that  as  the 
act  of  19(6  does  not  refer  to  cases  pending 
at  its  passage,  the  question  of  jurisdiction 
depends  upon  tbe  law  as  it  was  when  tbe 
jurisdiction  of  the  court  was  invoked  in  that 
action. 

Judgment  affirmed,  and  cause  remanded. 

(80  vt.  12») 

ROBINSON  V.  ST.  JOHNSBUKY  &  L.  a  B. 
CO. 

(Supreme  Court  of  Vermont    Caledonia.    May 
18,  1007.) 

1.  Pleading  —  Accord  and  Satisfaction  — 
Release — Doubij!  Pleas. 

Where,  in  an  action  against  a  railroad  for 
personal  injuries  through  negligence,  defendant 
alleged  that  plaintiff  was  a  messenger  of  an  ex- 
press company  and  received  his  injuries  In  the 
performance  of  his  duties;  that  defendant  and 
the  express  company  had  a  contract  whei-eby  de- 
fendant undertook  to  transport  all  express  mat- 
ter and  messengers  of  the  express  company,  the 
latter  assuming  all  risk  of  accidents  to  the  mes- 
sengers, indenmi^ing  defendant  against  all 
claims  by  its  messengers  for  injuries ;  and  that 
the  express  company,  for  the  purpose  of  settling 
for  and  procuring  a  discharge  of  plaintiff's 
cause  of  action,  made  a  payment  to  him  that 
was  received  in  full  settlement  of  the  cause  of 
action,  plaintiff  executing  in  consideration  of 
such  payment  a  release  of  his  claim  under  seal— 
the  pleas  are  not  double,  the  fact  of  satis- 
faction being  a  matter  of  Inducement  only. 

[E2d.  Note.— For  cases  in  point  see  Cent  Di& 
vol,  39,  Pleading,  {  203.] 

2.  Sahb. 

When  the  fact  relied  on  as  a  gist  of  the  de- 
fense is  but  the  consequence  of  another  fact  or 
when  one  of  them  is  a  necessary  or  proper  in- 
ducement of  the  other,  both  may  be  pleaded 
without  making  the  plea  double. 

(Ed.  Note.— For  cases  in  point,  see  Cent  Die. 
vol.  39,  Pleading,  {  2(a.] 

3.  Carriebs  —  Tbanspobtation  op  XZzpress 
Messengers — Stipulation  Against  Lia- 
bility—Validity. 

A  contract  whereby  a  railroad  company 
undertook  to  transport  the  express  matter  and 
messengers  of  an  express  company,  the  latter 
assuming  all  risk  of  accidents  happening  to  its 
messengers  and  agreeing  to  indemnify  the  rail- 
road company  against  all  claims  made  by  its 
messengers  for  injuries  received,  was  valid. 

[Ed.  Note.— For  oases  In  point;  see  C^t  Dig. 
vol  9,  Carriers.  |  1252.^,,^^^  by^^OOglC 
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4.  Sake. 

An  express  messenger,  entering  the  employ 
of  an  express  company  with  knowledge  of  a 
contract  between  the  latter  and  a  railroad  com- 
pany, whereby  the  railroad  company  was  to 
transport  the  express  company's  express  matter 
and  messengers  and  to  indemnify  the  railroad 
company  against  all  claims  for  injuries  re- 
ceived by  messengers,  must  be  held  to  hav« 
assented  to  the  contract,  but  8U(^  assent  waa 
not  a  waiver  of  the  messenger's  right  to  assert 
the  liability  of  the  railroad  company  for  in- 
juries resulting  to  him  through  negligence. 

5.  Releabk  —  QpEBATion— Pebsors  Enhtlxd 
TO  Claix  Benefit. 

Where  an  express  messenger  entered  the 
service  of  an  express  company  with  the  knowl- 
edge of  a  contract  between  the  company  and  the 
railroad,  whereby  the  latter  was  to  transport  the 
company's  express  matter  and  messengers,  the 
express  company  to  indemnify  the  railroad 
against  claims  for  injuries  through  negligence, 
the  railroad,  in  an  action  by  the  messenger 
for  injuries,  was  entitled  to  plead  in  bar  of 
plaintiff's  suit  a  discharge  of  the  express  com- 
pany for  the  Injuries  received. 

6.  Gabbiers— Injubt  to  Passenqbrs. 

The  fact  that  an  express  messenger  on  en- 
tering the  service  of  an  express  company  had 
some  knowledge  of  an  arrangement  with  the 
railroad  company  covering  his  transportation 
did  not  charge  him  with  knowledge  of  anything 
affecting  his  right  of  recovery  against  the  rail- 
road for  injuries  through  negligence. 

7.  Mabtcb  asd  StevANT  —  AssmcFTiOR  or 
Risk. 

An  express  messenger  accepting  employ- 
ment from  an  express  company  requiring  him 
to  work  on  tli«  railroad's  trains  assumed,  as  re- 
gards his  employer,  the  risks  incident  to  trans- 
portation. 

[£d.  Note.— -For  cases  in  iioint,  see  Cent.  Dif. 
vol.  34,  Master  and  Servant,  S  550.] 

Bzceptlons  from  Caledonia  County  Court 

Action  by  Charles  H.  Robinson  against  the 

St.  Jobnsbnry  &  Lake  Cbamplaln  Railroad 

Company.    Judgment    for  '  defendant,    and 

plaintiff  excepted.    Afi9rmed. 

Argued  before  ROWBLIi,  <X  J.,  and  TY- 
LER, MtJNSON,  WATSON,  HASBLTON, 
and  POWERS,  JJ. 

J.  P.  Lawson  and  Dnnnett  &  Sla<^  for 
plaintiff.  Harry  Blodgett  and  Yonng  & 
Yoimg,  for  defendant 

MUNSON,  J.  The  plaintiff  sues  to  recov- 
er damages  for  injuries  sustained  through 
the  negligence  of  the  defendant  while  he  was 
riding  upon  defendant's  road.  The  pleas  al- 
lege that  the  plaintiff  was  a  messenger  of 
tbe  American  Express  Company,  and  that 
bis  Injuries  were  received  while  be  was  in 
the  performance  of  bis  dntles  as  such  mes- 
senger; that  the  two  companies  had  a  con- 
tract by  which  the  defendant  company  un- 
dertook to  transport  the  express  matter  and 
messengers  of  the  express  company,  and  the 
express  company  assumed  all  risk  of  acci- 
dents happening  to  its  messengers,  and  in- 
demnified the  defendant  company  against  all 
claims  made  by  Its  messengers  for  injuries 
received ;  and  that  the  express  company,  for 
the  purpose  of  settling  for  and  procuring  a 
discbarge  of  the  plalntlfTs  cause  of  action, 
made  a  payment  to  the  plaintiff,  which  was 
rieceived  In  full  settlement,  satisfaction,  and 


discharge  of  said  cause  of  action,  and  that. 
In  consideration  of  said  payment,  the  plain- 
tiff executed  to  the  express  company  a  re- 
lease and  discbarge  of  his  claim  under  seal. 
The  pleas  are  demurred  to  generally,  and 
specially  for  that  they  are  double,  in  that 
they  set  forth  an  accord  and  satisfaction  and 
a  release  under  seal. 

It  is  true  that  a  release  is  a  complete  de- 
fense, and  that  a  seal  Imports  a  considera- 
tion; and.  If  the  allegation  of  the  payment 
and  receipt  of  a  certain  sum  In  satisfaction 
and  discharge  of  the  claim  Is  to  be  treated 
as  the  pleading  of  an  accord  and  satisfaction, 
the  pleas  are  double.  But  we  think  the  fact 
of  satisfaction  as  here  presented  Is  matter 
of  Inducement  only.  The  pleas  allege  that 
the  payment  was  made  for  the  purpose  of 
procuring  a  discharge  and  was  the  consider- 
ation of  the  release  given,  and  conclude  with 
an  averment  that  the  causes  of  action  set 
np  in  the  declaration  are  the  Identical  causes 
discharged  by  the  release.  The  allegations 
are  all  confined  to  a  single  transaction  cul- 
minating in  the  release,  and  point  to  the  re- 
lease as  the  defense  relied  upon.  When  the 
fact  relied  on  as  the  gist  of  the  defense  Is 
but  the  consequence  of  another  fact,  or  when 
one  of  them  Is  a  necessary  or  a  proper  In- 
ducement to  the  other,  both  may  be  pleaded 
without  making  the  plea  double.  Oould,  Pi. 
(4th  Ed.)  c.  8,  {  12;  Robinson  v.  Raley,  1 
Bur.  316.  The  facts  may  be  multifarious; 
yet,  If  they  all  go  to  make  up  one  entire  re- 
sult, and  require  but  one  answer,  there  Is 
no  duplicity.  Torrey  v.  Field,  10  Vt  853, 
412.  The  facts  alleged  may  disclose  two  de- 
fenses; but,  if  so  alleged  as  to  show  that 
but  one  Is  relied  upon,  the  plea  will  not  be 
double.  See  Raymond  v.  Sturges,  23  Conn. 
146.  The  defendant  claims,  in  the  first  place, 
that  the  contract  between  It  and  the  express 
company  is  a  valid  contract,  and  that  the 
plaintiff's  relations  to  it  are  such  that  he 
Is  bound  by  It  The  plaintiff  claims  that  the 
case  is  controlled  In  this  req)ect  by  Sprigg's 
Adm'r  v.  Rutland  R.  R.  Co.,  77  Vt  847,  60 
Atl.  143.  It  was  held  In  that  case  to  be 
against  public  policy  for  a  common  carrier 
to  stipulate  for  Indemnity  against  Its  own 
negligence  In  r«q)ect  of  its  carriage  of  a  pas- 
senger for  hire,  and  that  a  caretaker  accom- 
panying a  shipment  of  cattie  under  a  con- 
tract with  the  railroad  company,  based  upon 
the  same  consideration  as  the  contract  of 
shipment  Is  a  pass^iger  for  hire.  So  the 
determinative  Inquiry  here  will  be  whether 
the  plaintiff  was  a  passenger  for  hire.  The 
decision  in  Sprigg's  Adm'r  v.  Rutland  R.  R. 
Co.  is  In  accord  with  the  holding  of  the  Unit- 
ed States  Supreme  Court  In  N.  Y.  Central  R. 
R.  Co.  V.  Lockwood,  17  Wall.  (U.  S.)  357,  21 
U  Ed.  627.  In  Baltimore  &  Ohio,  etc,  R. 
R.  Co.  V.  Volght  176  U.  8.  498,  20  Sup.  Ct 
386,  44  L.  Ed.  560,  that  court  While  recogniz- 
ing and  affirming  the  doctrine  of  the  Lock- 
wood  Case,  held  that  an  express  messenger, 

occupying  an  express  car  under 
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substantially  like  the  one  set  up  In  these 
pleas,  was  not  a  passenger  for  hire.  The 
plaintiff  insists  that  the  reasoning  upon 
which  the  court  distinguished  the  Voight 
Case  from  the  Locliiwood  Case  is  unsound, 
and  that  this  court  ought  ^ot  to  adopt  it 
The  discussion  in  the  Voight  Case  Is  based 
upon  the  nature  of  the  business  done  by  ex- 
press companies  and  the  relations  sustained 
by  those  companies  to  the  railroad  compan- 
ies giving  them  transportation,  as  set  forth 
and  judicially  recognized  in  the  Express  Cas- 
es, 117  U.  S.  1,  «  Sup.  Ct.  542,  628,  29  L.  Ed. 
791.  It  is  said  that  railroad  companies  and 
express  companies  are  both  common  carriers 
of  the  public,  but  that  the  railroad  company 
does  not  sustain  that  relation  to  the  express 
company ;  that  the  right  of  an  express  com- 
pany to  the  kind  of  transportation  afforded 
it  depends  solely  upon  private  contract; 
that  an  express  messenger  receives  transpor- 
tation as  an  incident  of  his  permanent  em- 
ployment by  the  express  company,  and  not 
by  virtue  of  any  right  which  he  or  his  em- 
ployer is  entitled  to  demand.  Any  brief 
summary  of-  the  opinion  would  be  inade- 
quate, and  the  case  should  be  referred  to  for 
the  full  discussion.  The  same  position  has 
been  taken  by  several  of  the  state  courts. 
Bates  V.  Old  Colony  R.  E.  Co.,  147  Mass. 
255,  17  N.  E.  633;  LoulsTllle,  etc.,  Ry.  Co.  v. 
Keefer,  146  Ind.  21,  44  N.  B.  796,  38  L.  R. 
A.  93,  58  Am.  St.  Rep.  348;  Blank,  Jr.,  v. 
lUinols  Central  R.  R.  Co.,  182  111.  332,  55 
N.  E.  SS2.  We  are  not  disposed  to  reject  the 
theors'  of  the  United  States  Supreme  Court 
as  to  the  relation  which  the  companies  sus- 
tain to  each  other;  and,  if  we  proceed  upon 
that  theory,  the  points  of  difference  between 
the  Sprigg  Case  and  this  are  manifest,  and 
of  controlling  significance.  If  the  drover 
were  not  the  shipper  of  his  own  cattle,  but 
•ne  recogqized  by  the  law  as  a  common  car- 
rier of  the  cattle  of  others;  if  he  provided 
special  cars  and  servants  of  his  own'  for  the 
transportation  and  care  of  the  cattle  of  all 
persona  who  desired  to  ^ip  them,  and  had 
an  establlsbed  schedule  for  the  regular  and 
constant  service  of  the  cattle-owning  public; 
U  the  railroad  companies  bad  yielded  to  him 
all  that  part  of  their  business  as  common 
carriers  of  freight,  and  had  undertaken  by 
special  contract  to  draw  his  cars,  giving 
them  the  special  advantages  required  by  the 
nature  ct  the  business  as  thus  established, 
and  it  were  then  held  that  the  drover's  serv- 
ant was  a  passenger  for  hire — ^it  could  be 
urged  with  greater  force  that  the  holding 
should  control  a  case  like  this.  It  la  evident 
that  an  express  messenger  cannot  be  classed 
with  the  caretaker  of  a  private  shipper.  He 
receives,  holds,  and  delivers  express  matter 
in  the  performance  of  his  employer's  duty  aa 
a  common  carrier  for  the  public.  His  busi- 
ness and  his  relations  to  the  train  service 
are  substantially  the  same  as  those  of  the 
railroad  baggage  master.  The  two  are  un- 
der different  employers,  and  doing  a  divided 


work,  because  In  the  development  of  trans- 
portation facilities  a  certain  field  of  service 
has  been  divided  between  two  classes  of  com- 
mon carriers.  We  think  the  distinction  made 
between  the  Lockwood  and  Voight  Oases 
stands  upon  good  ground,  and  that  the  same 
distinction  should  be  made  between  the  Sprigg 
Case  and  this.  It  follows  that  this  case  is 
not  within  the  rule  which  forbids  a  railroad 
company  to  stipulate  against  its  liability, 
and  that  the  contract  between  the  two  com- 
panies Is  a  valid  one. 

We  are  next  to  inquire  what  bearing  this 
contract  has  upon  the  rights  of  the  plain- 
tiff. None  of  the  pleas  allege  In  terms  that 
the  plaintiff  assented  to  the  contract,  and 
only  part  of  them  allege  that  be  had  knowl- 
edge of  It  The  plaintiff  contends  that  bis 
rights  cannot  be  affected  by  an  agreement  to 
which  he  did  not  assent  But  we  think  the 
plaintiff  must  be  held  to  have  assented  to 
the  contract  when  he  accepted  the  service 
with  knowledge  of  its  provisions.  It  Is  not 
to  be  assumed,,  however,  that  this  knowledge 
and  assent  amounted  to  a  waiver  of  the 
pialntlfTs  right  to  assert  the  liability  of  the 
railroad  company.  There  is  nothing  in  the 
terms  of  this  contract  that  imports  a  waiver 
of  the  messenger's  right  to  compensation.  In 
most  of  the  cases  Involving  contracts  of  this 
character  there  was  a  further  agreement  on 
the  subject  between  the  messenger  and  the 
express  company,  and  the  question  was 
whether  the  messenger  could  recover  not- 
withstanding this  agreement  Here  the  ques- 
tion is  whether  the  right  of  recovery  has 
been  cut  off  by  a  release,  and  the  plalntUTs 
knowledge  of  the  contract  is  Important  only 
(or  its  bearing  oil  the  effect  of  the  release. 
We  think  the  defendant  can  plead  the  plabi- 
tiff's  discliarge  of  the  express  company  In 
bar  of  the  plaintiff's  suit  because  of  this  con- 
tract Under  the  contract  the  ultimate  lia- 
bility for  any  damage  sustained  by  the  plain- 
tiff through  the  negligence  of  the  defendant 
rested  upon  the  express  company.  So  pay- 
ment by  the  express  company,  even  if  that 
company  was  In  no  way  liable  to  the  plain- 
tiff, would  not  be  payment  by  a  stranger,  but 
by  one  who  bad  the  right  to  pay  In  behalf 
of  the  defendant  for  Its  own  protection. 
Thi9  being  the  situation,  the  action  of  the 
plaintiff  In  obtaining  satisfaction  from  and 
discharging  the  express  company  must  be  held 
to  have  been  taken  in  view  of  the  relations 
subsisting  between  the  two  companies,  and  to 
have  Inured  to  the  defendant's  benefit  The 
first  third,  fifth,  and  seventh  special  pleas 
are  held  suJScient  on  this  ground. 

It  remains  to  consider  the  pleas  which  con- 
tain no  averment  of  knowledge.  It  was  held 
in  Brewer  v.  New  Tork,  etc,  R.  R.  Co.,  124 
N.  T.  59,  26  N.  E.  324,  11  L.  R.  A.  483,  21  Am. 
St  Rep.  647,  that  an  express  messenger  can- 
not be.  deprived  of  bis  remedy  against  the 
railroad  company  by  an  agreement  of  bis 
employer  made  without  his  knowledge  or 
assent  The  Indiana  court  reviewed  this  case 
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In  Pittsburgh,  ete.,  R.  R.  Oo.  r.  Maboney,  148 
Ind.  196,  46  N.  E.  817,  47  N.  E.  464.  40  U 
R.  A.  101.  02  Am.  St  Rep.  503,  and  reached 
a  different  conclnslon.  It  was  there  consid- 
ered that  the  express  company's  rights  upon 
the  train  were  measured  by  the  contract,  and 
that  the  rights  of  the  messenger  could  be 
no  greater  than  those  of  the  company ; .  that 
the  messenger  could  not  avail  himself  of  the 
right  of  transportation  without  accepting  the 
conditions  upon  which  it  was  granted;  that. 
Inasmuch  as  th«  contract  was  the  basis  of  his 
right,  it  was  bis  dnty  to  Inform  himself  of 
Its  tenas  ;.and  that  he  was  thus  charged  with 
knowledge  of  the  provision  limiting  the  rail- 
road company's  llabili^.  We  are  not  willing 
to  adopt  this  view.  It  may  well  be  said  that 
the  messenger  of  an  express  company,  who 
rides  without  paying  fare  or  having  any  ar- 
rangement of  his  own,  must  understand  that 
he  1»  carried  under  some  arrangement  be- 
tween bis  employer  and  the  railroad  com- 
pany. But  It  by  no  means  follows  that  this 
charges  htm  with  the  duty  of  inquiring  what 
that  arrangement  Is.  He  had  no  reason  to 
suppose  that  his  personal  rights  are  involved 
In  the  doing  of  his  employer's  work  in  the 
place  where  his  employer  has  put  him.  There 
is  nothing  comiected  with  his  presence  upon 
the  train  that  is  inconsistent  with  the  status 
of  one  entitled  to  the  benefit  of  the  law  of 
negligence.  Be  Is  rightfully  there,  rendering 
for  his  employer  a  service  from  which  the 
railroad  company  derives  a  benefit,  under 
some  contract  which  might  as  easily  have 
provided  for  his  transportation  by  an  allow- 
ance to  tha  compesy  as  by  a  release  from  lia- 
bility for  damages.  He  may  well  suppose 
that  his  transportation  is  covered  by  some 
provision  which  bears  only  tipon  the  lights  of 
the  contracting  parties.  He  is  not  called  up- 
on to  Inquire  whether  his  employer,  in  ad- 
justing its  relatlona  with  the  railroad  com- 
pany, has  undertaken  to  limit  his  Individual 
Tights.  So  the  understanding  that  there  Is 
some  arrangement  covering  bis  transporta- 
tion does  not  charge  him  with  knowledge  of 
anytbidg  affecting  his  right  of  recovery.  It 
followa  that  the  second,  fourth,  and  slztti 
■pedal  pleas  ara  not  sustainable  on  the 
ground  considered.  The  eighth,  although  not 
alleglnr  knowliedge,  sets  up  a  direct  release 
of  the  defendant,  and  is  not  specially  ques- 
tioned. 

We  have  taken  up  these  questions  in  the 
order  te  which  they  are  presented  In  defend- 
ant's brief,  and  have  passed  upon  them  as 
presented,  although  the  disposition  of  other 
points  made  by  the  defendant  may  render  the 
decision  of  these  unnecessary.  The  examina- 
tion of  the  remaining  questions  will  require 
a  further  reference  to  the  pleadings. 

The  discharge  set  forth  In  the  first  six 
spedal  pleas  is,  in  substance,  that  the  plain- 
tiff, In  consideration  of  a  sum  paid  blm  by 
the  American  Express  Company,  released  and 
discharged  that  company  from  every  cause  of 
action  he  had  against  It,  and  particularly 
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from  a  dalm  on  account  of  Injuries  received 
in  the  accident  at  Greensboro.  It  Is  also 
alleged.  In  substance,  that  the  plaintiff  de- 
manded compensation  from  the  express  com- 
pany for  the  Injuries  described  In  the  dec- 
laration before  such  payment  was  made,  and 
that  the  cause  of  action  mentioned  in  said 
release  Is  the  one  declared  upon.  The  dec- 
laration sets  up  an  undertaking  and  duty  of 
the  defendant,  to  transport  the  plaintiff  in 
one  of  its  cars,  and  a  negligence  In  the  per- 
formance thereof,  causing  a  collision  between 
the  car  In  which  the  plaintiff  was  riding  and 
another  car  of  the  defendant,  whereby  the 
plaintiff  was  thrown  upon  the  floor  of  the 
car  and  an  iron  safe  cast  upon  him.  The  de- 
fendant claims,  further,  that  the  release  to 
the  express  company  discharged  both  com- 
panies because  the  two  were  Joint  tort-feas- 
ors. It  Is  argued  that  it  was  the  duty  of 
the  express  company  to  furnish  the  plaintiff 
a  safe  place  in  which  to  work,  and  that,  as 
the  plaintiff's  work  was  to  be  done  in  a  mov- 
ing car,  this  duty  Included  the  providing  of 
safe  transportation,  so  that  the  express  com- 
pany was  chargeable  with  negligence  If  there 
was  a  shortage  of  duty  in  this  respect  on  the 
part  of  the  defendant.  But  the  safe-place 
doctrine  Is  not  applicable  when  the  duty  of 
the  employ*  requires  him  to  work  In  a  place 
which  is  not  In  the  possession  and  control 
of  his  employer.  Cbannon  v.  Sanford  Co., 
70  Conn.  573,  40  Atl.  462,  41  L.  R.  A.  200, 
66  Am.  St  Rep.  138.  The  express  company 
bad  no  control  of  the  tracks  or  trains  of  the 
defendant  In  accepting  an  employment  which 
required  him  to  woik  on  defendant's  trains, 
the  plaintiff  assumed,  as  regards  his  employ- 
er, the  risks  Incident  t»  the  transportation. 
It  Is  claimed  In  conclusion  that  If  the  ex- 
press company  was  not  liable,  or  If  the  ex- 
press company  and  the  defendant  company 
are  not  Joint  tort-feasors,  the  effect  of  the 
discharge  will  nevertheless  be  the  same. 
This  claim  Is  based  upon  the  theory  that  sat- 
isfaction Is  a  bar,  from  whatever  source  It 
comes.  The  rule  that  a  discharge  of  one  dis- 
cbarges all,  as  applied  to  cases  of  Joint  liabil- 
ity, is  of  ancient  origin  and  universal  recog- 
nition. A  few  Instances  of  Its  application 
are  found  In  our  own  cases.  A  release  to 
one  of  several  Joint  debtors  or  Joint  tres- 
passers is  a  release  of  all.  This  Is  upon  the 
ground  that  there  Is  one  demand  against  all, 
and  that  that  demand  Is  satisfied.  Brown  v. 
Marsh,  7  Vt  320.  Full  payment  by  one  who 
Is  Jointly  liable  with  others  In  a  discharge 
of  all;  and  a  release,  being  an  Instrument 
under  seal,  conclusively  Imports  full  payment. 
Eastman  v.  Grant,  84  Vt  887.  On*  Injured 
by  the  concurrent  negligence  of  two  may  re- 
cover against  either ;  but  can  have  only  one 
satisfaction.  Dufur  v.  Boston  &  Maine  R. 
R.,  70  Vt  165,  53  Atl.  1008.  In  the  case  last 
cited  the  declaration  disclosed  a  Joint  liabil- 
ity of  the  defendant  and  one  Allen,  and  it 
was  pleaded  that  plaintiff  had  given  Allen 
a  release  of  the  cause  of  action.    It  U  sal^ 
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In  the  opinion :  "  •  •  *  To  defeat  the  action, 
the  defaidant  mnst  alleg^e  facts  showing  that 
it  was  not  liable,  or  that  it  and  Allen  were 
Jointly  liable,  and  that  the  plaintUf  released 
Allen  from  such  liability.  If  Allen  was  never 
liable,  then  the  release  given  him  did  not 
affect  the  defendant's  liability.  In  that  case 
the  payment  by  Allen  would  be  the  act  of 
a  stranger  to  the  cause  of  action."  This 
statement  in  the  Dufur  oplQlon  is  entirely 
consistent  with  our  previous  cases,  and  with 
the  great  majority  of  cases  decided  else- 
where ;  for  their  holding  Is  based  on  the  re- 
laticms  which  those  connected  with  the  affair 
in  question  sustained  to  the  transaction  and 
to  each  other,  which  Impliedly  excludes  the 
act  of  a  stranger  from  the  scope  of  the  de- 
dsions.  But  the  effect  of  a  payment  by  or  re- 
lease to  a  stranger  has  not  been  directly  con- 
sidered In  this  state.  The  statement  in  the 
Dufur  Case,  although  the  basis  of  the  argu- 
ment, was  not  essential  to  the  decision.  So 
the  question  presented  is  an  open  one;  and, 
as  we  shall  see  upon  .further  Inquiry,  the 
trend  of  recent  decision  Invites  a  careful  ex- 
amination of  the  authorities.  The  inquiry 
will  Include  cases,  of  contract,  as  well  as 
cases  of  tort,  for  it  is  held  that  the  effect  of 
a  release  is  the  same  in  botti.  1  Pass.  Can. 
28;  Mathews  v.  Lawrence,  1  Denlo  (N.  T.) 
213,  48  Am.  Dec.  665;  Turner  v.  Hitchcock, 
20  Iowa,  310,  323.  Cases  of  payment,  accord 
and  satisfaction,  and  release  are  all  material 
to  the  inquiry;  for  all  are  cases  of  satis- 
faction in  different  forms.  Payment  is  full 
satisfaction,  an  executed  accord  involves  the 
acceptance  of  something  as  satisfaction,  and 
a  release  is  a  conclusive  acknowledgment  of 
satisfaction.  Note,  100  Am.  St  Rep.  391; 
Ayer  v.  Asbmead,  31  Conn.  447,  83  Am.  Dec. 
1S4;  Eastman  t.  Grant,  34  Vt  387.  It  was 
held  la  Grymes  t.  Blofleld,  5  Cro.  Bliz.  541, 
that  a  satisfaction  of  the  condition  of  a  bond 
t>y  a  stranger  to  the  obligation  was  no  bar. 
The  authority  of  this  case  was  questioned  by 
counsel  In  Edgecombe  v.  Rodd,  5  East,  294, 
but  was  clearly  recognized  by  the  Judges,  al- 
though the  decision  was  mainly  put  on  an- 
other ground.  The  case  In  Croke  was  follow- 
ed by  the  Supreme  Court  of  New  York  in 
Clow  V.  Borst.  6  Johns.  (N.  X.)  37,  decided 
In  1810,  and  several  cases  in  that  Jurlsdlo 
tion  have  since  been  disposed  of  on  the  same 
ground.  Mathews  v.  Lawrence,  1  Denlo  (N. 
;.)  212,  43  Am.  Dec.  665 ;  Bleakly  t.  White^ 
4  Paige  (N.  T.)  654;  Daniels  ▼.  Hallenbeck, 
19  Wend.  (N.Y.)  408;  Atlantic  Dock  Co.  ▼. 
Mayor,  63  N.  T.  64.  The  same  view  of  the 
matter  has  been  taken  in  other  states.  Stark 
V.  Thompson,  8  T.  B.  Mon.  (Ky.)  296;  Arm- 
strong V.  School  District,  28  Mo.  App.  169, 
180;  Warden  v.  McConnell,  25  Neb.  558,  41 
N.  W.  648;  Missonri,  etc.,  Ry.  Co.  t.  Mc- 
Wherter,  69  Kan.  345,  63  Pac.  135;  Sieber 
T.  Amaunson,  78  Wis.  679,  47  N.  W.  1126; 
Thomas  ▼.  Central  R.  R.  Co.,  194  Pa.  611, 
46  Atl.  344.  The  doctrine  has  been  promul- 
gated in  rarioos  text-books  as  settled  law. 


It  Is  said  in  the  American  note  to  Camber  t. 
Wane,  In  1  Smith's  Lead.  Cas.  325  (3d  -Am. 
Ed.),  in  giving  the  essentials  of  a  good  ac- 
cord and  satisfaction,  that  one  rule,  "of  no 
great  practical  value.  Is  that  the  matter  re- 
ceived in  satisfaction  must  be  given  by  the 
debtor,  and  not  by  a  stranger."  It  is  said 
in  a  note  to  3  Bl.  Com.  16  (Sliars.  Bd.),  that 
"the  satisfaction  should  proceed  from  the 
party  who  wishes  to  avail  himself  of  It; 
for,  when  it  proceeds  entirely  from  a  stran- 
ger, It  will  be  a  nullity."  The  present  stand- 
ing <tf  the  doctrine  will  be  seen  from  a  nta- 
ence  to  farther  cases.  In  Jones  t.  Brad- 
hurst,  9  C  B.  173,  the  accuracy  of  the  reports 
and  the  snbject-matter  of  the  decisions  were 
critically  examined,  but  without  passing  up- 
on the  question.  In  Belsham  t.  Bush,  11  O. 
B.  191,  a  payment  made  and  received  for  and 
on  account  of  the  defendant,  and  afterwards ' 
ratified  by  the  defendant,  was  held  a  bar. 
In  James  ▼.  Isaacs,  12  G.  B.  791,  satisfac- 
tion from  a  stranger,  wlthoat  antfaority  or 
ratification,  was  held  Insufficient  These  cases 
were  finally  reviewed  in  Simpson  v.  Egglng- 
ton,  10  Ezch.  844,  where  it  was  concluded 
that  payment  or  satisfaction  by  a  third  per- 
son, not  himsdf  liable  as  a  co-contractor  or 
otherwise,  is  not  sufficient  to  discharge  a 
debtor  unless  it  is  made  by  such  third  person 
"as  agent  for  and  on  account  of  the  debtor, 
and  with  his  prior  authority  or  subsequent 
ratification."  In  Leavltt  ▼.  Morrow,  6  Ohio 
St  71,  67  Am.  Dec.  334i  the  court  disregard- 
ed the  precedents,  and  held  that  an  accord 
and  satisfaction  accepted  in  dlsdiarge  of  a 
debt,  although  coming  from  a  stranger,  is 
available  in  defense  of  an  action  against 
the  debtor.  In  Wellington  t.  Kelly,  84  N.  Y. 
547,  the  court  referred  to  Orymes  ▼.  Blofleld 
as  a  case  followed  in  that  Jarisdiction  and 
not  authoritatively  overruled,  and  said :  "We 
need  not  now  determine  whether  it  shonld 
any  longer  be  regarded  as  autliorlty.'' 

The  cases  cited  by  defendant  In  support  of 
its  position  are  Tompkins  t.  Clay  Hill  St. 
R.  R.  Co.,  66  CaL  IbS,  4  Pac.  1165;  Seitiier 
T.  Philadelphia  TracUon  Co..  126  Pa.  897. 
17  Atl.  338,  4  L.  B.  A.  64,  11  Am.  St  Rep. 
905 ;  Hubbard  r.  St  Ixmls  ft  Heramee  River 
R.  Co.,  173  Mo.  249,  72  S.  W.  1073;  Leddy  v. 
Barney,  139  Mass.  394,  2  N.  B.  107.  The  first 
two  are  cases  of  crossing  collisions  between 
the  cars  of  different  companies.  The  tliird 
was  a  case  of  collision  between  an  express 
delivery  wagon  and  a  street  car.  In  these 
cases  the  injury  resulted  from  an  impact  of 
forces  controlled  by  two  parties,  and  tlte 
situation  afforded  the  t>asis  of  an  honest 
claim  against  either.  Neither  was  a  stranger 
to  the  occurrence,  and  it  could  not  be  said 
without  an  inquiry  tliat  either  was  a 
stranger  to  the  cause  of  action.  Tliese  esses 
have  generally  been  treated  as  within  the 
Joint  tort-feasor  doctrine,  and  tlie  Pennsyl- 
vania case  seems  to  have  been  so  treated  by 
the  court  wliicb  decided  it;  for  It  was  cited 
in  support  of  the  defendants  atnteatifm  in 
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TboaiM  T.  Central  R.  B.  Co.,  IM  Pa.  511, 
45  Atl.  344,  and  It  wag  nevertheless  held  that 
tbe  coart  properly  excluded  the  release  of 
one  not  shown  to  have  been  liable.  With 
these  cases  may  be  classed  Metz  y.  Soule,  40 
Iowa,  236,  where  an  inmate  of  tbe  state 
prison  was  injured  by  defectiye  macblnray 
fnralshed  by  the  contractors  entitled  to  his 
serylce  while  he  was  working  near  It,  after 
protest,  under  compnlsion  of  an  agent  of 
the  state;  and  Brown  v.  Cambridge,  3  Allen 
(Mass.)  474,  where  a  waterworks  company 
made  and  left  an  excavation  In  a  street  which 
the  dty  was  bound  to  keep  in  repair.  In 
neither  case  was  the  releasee  a  stranger  to 
the  situation  that  caused  the  accident  In 
this  connection  reference  may  be  bad  to 
Chapln  y.  Chicago,  etc.,  R.  R.  Co.,  18  111.  App. 
47,  where  the  Injury  resulted  from  m  colli- 
sion between  tbe  trains  of  two  roads,  and  It 
was  considered  tliat  the  question  whether 
the  companies  were  joint  tort-feasors  was 
not  Important,  inasmuch  as  tbe  circumstan- 
ces were  such  that  an  action  would  have 
Iain  against  either.  See,  also.  In  furth^  pres- 
entation of  the  subject,  Hartlgan  v.  Dick- 
son, 81  Minn.  284,  83  N.  W.  1091;  Western 
Tube  Co.  y.  Zang,  85  111.  App.  63;  Kentucky, 
etc.,  Bridge  Co.  y.  HaU,  126  Ind.  220,  25  N. 
B.  219;  O'Shea  y.  New  York,  etc,  R.  R.  Co., 
44  C.  O.  A.  601,  105  Fed.  559.  In  Leddy  y. 
Barney,  189  Mass.  294,  2  N.  E.  107,  the  re- 
maining case  cited  by  tbe  defendant,  the  par- 
ties were  fellow  employes — the  plaintlfC  as 
a  common  laborer  and  the  defendant  as 
8ui)erlntendent — and  the  evidence  tended  to 
show  that  the  plaintiff  was  injured  In  the 
moving  of  a  derrick  by  the  carelessness  of 
the  defendant.  The  defense  was  a  release 
taken  by  the  employer.  Of  the  cases  cited 
this  is  most  like  the  one  at  bar,  for  In  both 
these  cases  the  releasee  was,  in  a  sense.  In- 
volved In  the  occurrence,  but  was  not  con- 
nected with  the  Injury.  In  the  Xieddy  Casft 
the  releasee  employed  the  defendant  as 
superintendent,  but  there  was  no  evidence 
tending  to  show  that  he  was  negligent  in 
selecting  the  defendant  for  that  position,  or 
that  the  defendant  was  In  fact  Incompetent. 
Here  tbe  express  company  was  the  occupant 
of  tbe  car ;  but,  if  any  circumstance  In  the  oc- 
currence as  presented  permits  a  supposition 
that  tbe  plaintiff's  Injuries  may  have  been 
due  in  part  to  the  negligence  of  the  express 
company,  there  are  no  allegations  to  give  it 
that  effect  The  instructions  in  the  Leddy 
Case  made  tbe  release  a  bar  If  it  were  found 
that  tbe  payment  was  made  In  settlement 
of  tbe  same  claim,  upon  a  demand  made  by 
tbe  plaintiff,  and  to  avoid  a  threatened  suit; 
and  the  verdict  for  defendant  was  sustained. 
In  disposing  of  tbe  case  It  was  said  that 
the  effect  of  releasing  a  cause  of  action  does 
not  depend  upon  the  validity  of  the  claim, 
and  that  tbe  rule  that  a  release  to  one  of 
several  persons  liable  releases  all  applies  to 
a  release  given  to  one  against  whom  a  claim 
is  made^  although  be  may  not  be  in  fact 


liable.  It  is  doubtless  true  that  a  discharge 
will  not  be  made  ineffective  by  proof  that 
the  party  procuring  it  was  not  in  fact  liable. 
Bnt  this  is  not  equivalent  to  saying  that 
tbe  release  of  an  entire  stranger  to  the  trans- 
action will  bar  a  suit  against  persons  who 
are  liable.  One  may  be  a  stranger  to  tbe 
cause  of  action  as  disclosed  by  the  pleadings 
or  determined  by  the  inquiry,  and  not  be  a 
stranger  to  the  occurrence  out  of  which  tbe 
cause  of  action  arises.  A  claim  against  one 
whose  connection  with  the  affair  is  such  that 
he  may  be  liable  Is  not  the  same  as  a  claim 
against  one  whom  there  is  no  ground  for 
claiming  to  be  Uable,  and  the  effect  to  be  giv- 
en to  a  payment  In  the  two  cases  is  not 
necessarily  the  same. 

The  defendant  also  cites  tbe  remark  of 
Judge  Miller  in  Lovejoy  v.  Murray,  3  Wall. 
(U.  S.)  1,  18  L.  Ed.  129,  that  "when  tbe 
plaintiff  has  accepted  satisfaction  in  full  for 
the  injury  done  him,  from  whatever  source 
It  may  come,  he  is  so  far  affected  in  equity 
and  good  conscience  that  the  law  will  not 
permit  him  to  recover  again  for  the  same 
damages."  It  may  also  be  noted  that  in  Du- 
fur  y.  Boston  A  Maine  R  R.  Co.,  before  cited. 
It  Is  said  that  the  injured  party  can  have 
but  one  satisfaction.  The  same  statement 
may  be  found  in  a  great  number  of  cases 
which  were  reasoned  out  and  disposed  of  on 
the  joint  tort-feasor  doctrine,  the  argument 
and  learning  of  which  were  entirely  superf- 
luous if  payment  by  one  who  is  a  strangw 
in  the  broader  sense  is  a  satisfaction.  The 
explanation  seems  to  be  that  payment  by  a 
stranger  has  not  been  considered  a  satisfac- 
tion, bat  a  payment  regarding  which  ques- 
ttons  of  fraud,  duress,  voluntary  payment, 
liability  of  repayment,  and  equitable  relief 
might  arise  after  suit  brought  or  collection 
enforced  against  the  one  upon  whom  rested 
the  duty  of  payment  Bleakly  y.  White.  4 
Paige  (M.  y.)  654;  Stark  v.  Thompson,  a  T.  B. 
Mon.  (Ky.)  296.  Manifestly  the  effort  of 
recent  decision  has  been  to  bring  the  parties 
in  these  anomalous  cases  into  the  relations 
which  have  always  been  considered  neces- 
sary to  support  a  recovery  by  finding  in 
their  acts  certain  elements  not  recognized  by 
the  earlier  adjudications.  The  making  of 
a  demand  is  treated  as  giving  the  payor  tbe 
necessai7  status  as  far  as  the  claimant  Is 
concerned.  It  is  considered  that  In  acceding 
to  the  demand  the  payor  puts  himself  in  tbe 
position  of  one  who  is  liable  or  who  assumes 
to  act  for  one  liable.  The  pleading  of  the 
release  by  one  snbsequentiy  sued  is  treated 
as  a  seasonable  ratification  of  tbe  settlement 
If  these  views  regarding  the  settlement  and 
the  parties  are  accepted,  the  satisfaction  does 
not  come  from  a  stranger.  The  case  of 
Jackson  y.  Pennsylvania  R.  R.  Co.,  66  N.  3. 
Law,  319,  49  Ati.  730,  55  L.  R.  A.  87,  a  case 
not  cited  by  defendant,  merits  special  atten- 
tion. The  facts  were  almost  identical  with 
those  before  us.  Tbe  plaintiff  had  acknowl- 
edged tbe  receipt  from  tbe , 
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of  certain  mms  In  full  satisfaction  and  dis- 
charge of  all  claims  for  Injuries  received  in 
a  certain  accident  Tbere  was  a  contract  be- 
tween the  express  company  and  tiie  defend- 
ant, not  disclosed  to  the  plaintiff,  by  which 
the  express  company  agreed  to  protect  the 
defendant  from  all  claims  for  damages  sus- 
tained by  Its  employes.  It  was  considered  that 
the  payment  was  made  for  and  on  account 
of  the  defendant,  that  the  settlement  was 
recognized  and  adopted  by  the  plea,  and  that 
the  plaintUI  was  bound  by  the  receipt  and  re- 
tention of  the  money. 

Upon  the  case  before  us,  the  payment  was 
made  on  plaintlfTs  demand,  In  settlement  of 
the  cause  of  action,  by  one  who  was  In 
fact  an  Indemnitor  of  the  defendant,  and 
whose  act  the  defendant  has  ratified  by 
pleading  it  We  hold  all  the  pleas  good  on 
this  grround.  Nothing  said  in  the  previous 
discussion  Is  to  be  taicen  as  deciding  more. 

Judgment  affirmed  and  cause  remanded. 


(80  Vt  Ut) 


TATLOB  ▼.  VAIIfc 


(Snpnoie  Court  of  Vermont     WasMngton. 
May  18,  1907.) 

1.  PRIWOIPAI,  ARD  AflUNT— Tbansactiokb  Bi- 
TWEBR— VALIDmr— BUBMN  OF  PBOOV. 

Where  defendant  bad  the  possession  and 
management  of  testatrix's  entire  estate,  and  was 
her  trusted  adviser  in  all  matters,  his  relation 
to  btr  was  confidential,  and  the  burden  is  upon 
Itim  to  show,  in  order  t»  sustain  the  validity  of 
her  assignments  to  him,  that  she  was  mentally 
competent,  and  did  what  she  did  without  undue 
influence  ahd  with  full  knowledge  of  her  prop- 
erty and  of  the  nature  and  eifeet  of  her  act 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  40,  Principal  and  Agent,  $  17Z] 

2.  Samc— AocouDTiiro  bt  AaKirr— Firdirob 
OF  Masteb  —  Validitt  or  TKARsria  xo 

AOENT  BT  FBIRCIFAL. 

In  a  proceeding  where  the  validity  of  cer- 
tain assignments  executed  by  testatrix  is  ques- 
tioned, the  finding  of  the  master  that  she  was 
a  person  of  strong  mind,  in  possession  of  her 
faculties,  and  that  the  transaction  was  fully  and 
particulariy  explained  to  her,  amounts  to  a  find- 
mg  that  she  understood  the  nature  and  effect  of 
the  transaction  and  the  amount  and  oooditioa  of 
her  property. 

.'{.  Attobnet  ard  Client^Kiqhi  or  Axtob- 

RET  to  .4.CT  FOB  Both  Partiks. 

Where  defendant  occupied  a  confidential 
relation  toward  testatrix,  it  was  allowable  for 
the  lawyers  who  acted  as  advisers  for  her  in  a 
transaction  with  defendant  to  also  act  for  de- 
fendant in  drawing  the  necessary  papers  to 
effect  their  purpose,  and  in  giving  him  the  neces- 
sary advice  for  his  protection. 

f  Ed.  Note. — For  cases  in  point,  sea  Cent  Dig. 
vo|.  5,  Attorney  and  Client,  f  27.] 

4.  Apfeai.  —  Review  —  Pbesumptiors— All 

Evidi';nce  Coksidebed. 

Where  defendant  occnpied  a  confidential  re- 
lation toward  testatrix,  in  order  to  sustain  the 
validity  of  a  transaction  between  them^  the  mas- 
ter must  affirmatively  find,  against  the  pre- 
sumption to  the  contrary,  that  there  was  no  un- 
due influence  on  the  part  of  defendant;  but, 
where  there  is  nothing  to  indicate  that  he  did 
not  consider  the  presumption  in  reselling  his 
conclusion,  it  will  be  presumed  on  appeal  'that 


be  did,  and  the  burden  is  on  the  excepting  party 
to  show  that  he  did  not. 

fEd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  f  3763.] 

6.  PaiNCIPAL    ARD    AOBRT  — ACOOTJRTIRa    BT 

Agent— FiHDiRGB    BT    Mabteb— Cohstbdo- 

TION. 

Where  the  validity  of  assignments  from  tes- 
tatrix to  defendant  is  questioned  on  the  ground 
that  the  reiatiouB  twtween  the  parties  were  con- 
fidential, and  the  master  weighed  the  presump- 
tion of  undue  influence  in  favor  of  the  contest- 
ant, a  finding  that  "no  undue  influence  was  tmd 
or  exercised  is  equivalent  to  a  finding  that  the 
transaction  was  not  the  res^t  of  undue  in- 
fluence, and  does  not  negative  merely  the  direct 
employment  of  undue  influence,  without  talking 
into  consideration  the  effect  of  tlie  influence  nat- 
urally arising  from  testatrix's  reliance  on  de- 
fendant's protection  and  h«  appreciation  of  his 
Iclndness. 

e.  BviDERCK— Pabol  Bvideroe. 

Where  a  bill  charged  the  invalidity  of  as- 
signments executed  by  testatrix  to  defendant 
and  which  defendant  was  required  to  sustain, 
since  he  occupied  a  confidential  relation  toward 
the  testatrix,  it  was  necessary  to  prove  that  they 
were  not  procured  by  undue  influence;  and  he 
was  entitled  to  show  by  parol  any  fact  from 
which  it  could  be  argued  that  the  action  of  the 
testatrix  was  consistent  with  her  previous  ten- 
dencies and  purposes. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence,  iS  10e»-l»74.  2009.] 

7.  I*BlSCn»AI.  ARD  AaERT— ^BARSACmORB  BB- 
TWKEN— VALtniTT. 

A  gift  to  defendant  by  testatrix  was  propeiv 
ly  held  valid  where  it  appeared  that  she  was 
a  woman  of  strong  mind  and  quick  apprehen- 
sion, with  an  adequate  knowledge  of  her  prop- 
erty ;  that  she  acted  free  from  undue  Influence, 
was  fully  adviaed  as  to  the  effect  of  the  instru- 
ments she  executed,  did  the  business  through  her 
own  attorney,  reviewed  her  situation  witn  him 
in  the  absence  of  defendant,  acted  In  concert 
with  her  husband,  provided  for  him  to  his  aatia- 
faction,  and  had  no  surviving  issue  and  no  near 
relatives  In  need  of  her  bounty,  even  though  de- 
fendant occupied  a  confidential  relation  toward 
her. 

(Ed.  Note.— For  eases  in'  point  see  Cent  Dig. 
vol.  40,  Principal  and  Agent  I  138.] 

S.  QiFTB— Law  GoVEBNjRa. 

Where  the  share  of  testatrix  in  a  portion 
of  an  estate  was  being  held  by  the  executors 
by  her  permission,  subject  only  to  a  burden  im- 
posed by  her  own  act  in  determining  the  va- 
lidity of  a  gift  of  this  fund  the  rule  regarding 
tlte  transfer  of  expectancies  did  not  apply. 

9.  AssiGRUENTs  —  Mode  ahd  Bvwiiaimttai — 
Necessity  of  Delivebt. 

Where  an  assignment  of  property  was  for 
a  valuable  consideration,  although  conferring  an 
important  l)enefit  on  the  assigOee,  and  was  under 
seal,  the  question  of  delivery  of  the  subject-mat- 
ter was  not  material. 

10.  Same  —  Opebatior  ard  Effect  —  RiaHis 

PABSIRa. 

'  Testatrix  made  two  assignments  of  prop- 
erty to  defendant  one  of  all  her  interest  in  the 
estates  of  her  brother  and  his  wife,  and  the 
other  of  all  her  personal  property  possessed  at 
that  date.  BeUI..  that  these  aid  not  convey  the 
proceeds  of  an  annuity  from  a  fund  provided  by 
her  daughter  and  by  herself. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  24,  Gifts,  {  22.] 

11.  Gifts— Inter  Vivos— Pkbsoh.u.  Pbopertt. 

Where  the  assignment  of  household  goods 
and  chattels  was  made  upon  a  consideration  of 
gratitude  for  services  rendered  and  waa  not 
under  sealt  it  should  be  treated  as  a  i^t. 


Digitized  by  V^OOQIC 


Vt.) 


TAYLOR  T.  VAIL. 


821 


12.  Samb— Delivebt— Necessitt. 

Where  a  gift  of  household  (coods  and  per- 
•OBal  chnttels  was  not  accompanied  hj  anr  de- 
livery of  the  same,  either  actual  or  constructive, 
and  the  giver  continued  to  use  them  until  her 
death,  the  gift  was  ineffectual. 

[Ed.  Note.— For  eases  in  point,  see  Cent  Dig. 
▼ol.  24.  Gifts,  SS  29,  SI.] 

Appeal  In  phancery,  Washington  County; 
LoTeland,  Chancellor. 

Suit  by  W.  H.  Taylor,  administrator, 
against  H.  Douglass  Vall.  From  an  adverse 
decree,  the  orator  appeals.  Reversed  and  re- 
manded with  mandate  for  an  accounting  and 
decree. 

Argued  before  ROWMjL,  C.  J.,  and  TY- 
LER, MUNSON,  WATSON,  HASELTON, 
and  POWERS,  JJ. 

Taylor  &  Dutton,  for  appellant  Zed  & 
Stanton  and  a«o.  yf.  Wing,  for  appellee. 

MUNSON,  J.  At  tbe  time  of  the  tronaae- 
tlons  In  question  Mrs.  Hobart,  the  orator's 
testatrix,  was  about  80  years  old.  She  and 
her  husband  were  people  of  small  means  and 
limited  business  experience,  Inclined  to  nar- 
row TlewB  and  economical  in  their  dress  and 
living,  but  greatly  Interested  in  religions  and 
missionary  work,  and  libera!  In  its  support 
Their  only  daughter  bad  lived  with  them 
much  of  tbe  time,  and  bad  expended  con- 
siderable auma  In  improving  their  place. 
Shortly  before  her  death,  realizing  that  her 
parents  would  be  left  wittiout  any  near  friend 
to  care  for  and  assist  them,  and  acting  with 
the  knowledge  of  her  mother,  she  requested 
Mr.  Vall,  the  defendant,  to  see  to  them  after 
her  death,  and  he  consented  to  do  ao.  Yail 
was  a  merchant,  living  and  doing  business  in 
the  testatrix's  neighborhood,  and  active  In 
town  and  church  affairs.  After  tbe  daugh- 
ter's death,  which  occurred  In  October,  1887, ' 
he  looked  after  and  assisted  the  testatrix 
and  ber  husband,  both  of  whom  had  unbound- 
ed confidence  In  bis  ability  and  integrity. 
Early  In  188d  Mrs.  Hobart  inherited  over 
$35,000  from  the  estates  of  ber  brother  and 
bis  wife,  residents  of  Ohio,  whose  deaths 
occurred  at*  about  the  same  time.  The  hus- 
band died  first,  and  both  died  testate,  but 
tbe  wills  were  such  that  the  property  passed 
as  though  there  were  none.  Mrs.  Hobart 
was  one  of  four  heirs  entitled  to  share  alike, 
and  there  was  a  half-brother,  who  took  noth- 
ing under  the  laws  of  Ohio.  Representatives 
of  the  estates,  including  Mr.  Burton,  an  at- 
torney, visited  Mrs.  Hobart  in  March,  and 
arrangements  were  made  for  a  further  meet- 
ing at  Montpeller.  The  defendant  and  Mr. 
Hiram  A.  Huse  were  present  at  this  meeting. 
On  this  occasion  Mrs.  Hobart  said  she  con- 
sidered herself  Incapable  of  taking  care  of 
tbe  property,  and  asked  what  she  could  do 
about  It.  Some  one  other  than  Vall  or  Huse 
suggested  that,  as  Mr.  Vall  was  already 
looking  after  her  affairs  to  some  extent,  he 
might  undertake  the  care  of  this  property. 
This  seemed  satisfactory  to  Mrs.  Hobart,  and 


Mr.  Vail  was  asked  If  be  would  do  It,  and 
said  that  he  would  if  It  was  Mrs.  Hobart's 
request.  Mr.  Burton  then  drew  up  a  pow- 
er of  attorney,  authorizing  Vall  to  receive. 
Invest,  and  manage  all  the  funds  in  ques- 
tion. At  this  interview,  on  the  suggestion 
of  representatives  of  the  estate,  Mrs.  Ho- 
bart consented  to  an  arrangement  by  which 
the  half-brother  was  to  have  an  equal  share 
in  the  property.  There  was  also  some  pro- 
vision or  arrangement  by  which  the  sum  of 
$13,420  of  the  estate  was  retained  to  provide 
an  annuity  for  Annie  A.  Strickland  during 
her  life.  Mrs.  Hobart's  share,  under  tbe  ar- 
rangement Including  the  half-brother,  and  ex- 
clusive of  her  interest  in  the  Strickland  fund, 
was  $25,600.  Five  hundred  dollars  of  this 
was  left  In  Cleveland  as  a  gift  The  remain- 
der came  in  a  series  of  payments,  beginning 
in  March,  1889,  and  continuing  until  Septem- 
ber, 1892.  Mrs.  Hobart  gave  receipts  for  the 
several  remittances  and  indorsed  the  checks, 
but  all  further  business  connected  with  the 
fund  was  done  by  the  defendant  In  June, 
1880,  Mrs.  Hobart  made  her  will,  giving  near-  • 
ly  all  her  estate  to  certain  societies  after  tbe 
death  of  her  husband,  and  giving  $200  to  the 
defendant,  and  appointing  him  ber  executor. 
In  December,  1801,  she  made  a  codicil,  giving 
the  defendant  an  additional  legacy  of  $1,000, 
and  the  gold  watch  formerly  her  brother's. 
The  orator  Is  tbe  administrator  with  the  will 
annexed.  In  December,  1892,  Mr.  Huse  and 
Mr.  Howiand  went  to  Worcester  for  tbe  pur- 
pose of  making  some  di^Ktsitlon  of  the  prop- 
erty of  Mr.  and  Mrs.  Hobart.  A  conversa- 
tion was  bad  between  Mr.  Huse  and  the 
Hobarts,  mainly  conducted  on  the  one  aide 
by  Mrs.  Hobart,  in  which  Mrs.  Hobart's  pur- 
pose and  wishes  were  stated,  and  tbe  efl^ect 
of  what  she  proposed  was  explained  by  Mr. 
Huse.  Tbe  main  part  of  the  conversation 
was  taken  down  In  shorthand  by  Mr.  How- 
land,  and  the  conversation  la, found  to  tajave 
been  as  shown  by  bia  minutes,  a  copy  of 
which  is  incorporated  In  tbe  report.  After 
thla  conversation  Mr.  and  Mra.  Hobart  ex- 
ecuted deeds  conveying  their  real  estate  to 
Vail,  and  Vail  executed  a  life  tease  of  ttie 
same  to  tbe  Hobarts,  which  leaae  the  master 
aays  was  delivered  to  and  kept  by  Mrs.  Ho- 
bart's attorneys,  Dillingham,  Hnae  ft  How- 
land.  Messrs.  Huse  and  Howiand  visited 
Worcester  again  on  the  27tb  of  January, 
1893 ;  and  on  this  occasion  Mra.  Hobart  gave 
Vall  an  assignment  of  all  ber  interest  in  tbe 
estates  of  her  brother  and  hia  wife,  Includ- 
ing her  interest  in  the  Annie  A.  Strldtiand 
fund,  and  signed  a  discharge  of  a  mortgage 
wbich  Vall  had  given  her  October  8,  1801, 
to  secure  an  existing  indebtedness  and  any 
that  might  afterwards  accrue.  At  the  same 
time  Vail  gave  Mrs.  Hobart  a  writing  by 
which  he  agreed  to  render  to  Mrs.  Hobart, 
while  he  lived  and  was  capable  of  doing  it, 
such  personal  service  as  he  had  performed^ 
for  her  the  previous  year,  and 
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«acb  year  of  ber  life  $600  as  It  might  be 
demanded;  and  also  made  a  will  by  which 
he  gave  her,  in  case  she  surrlTed  him,  the 
sum  of  $15,000.  It  appears,  farther,  that 
at  or  about  this  time  Tall  had  his  life  In- 
sured for  $15,000  for  Mrs.  Hobart's  beneflt 
On  the  lOtb  of  March  following,  Vail  executed 
a  mortgaf:e  to  Mrs.  Hobart  covering  the  prem- 
ises deeded  blm  by  the  Hobarts  and  other 
lands,  and  conditioned  to  secure  the  perform- 
ance of  his  agreement  of  January  27th,  which 
mortgage  was  recorded  March  2l8t.  On  the 
1st  day  of  April  Vail  delivered  this  mort- 
gage and  a  certificate  from  the  town  cleric 
to  Dillingham,  Huae  &  Rowland,  and  re- 
ceived from  them  the  discharge  of  bis  mort- 
gage of  1891,  which  Mrs.  Hobart  had  signed 
January  27tb,  and  the  notes  secured  by  said 
mortgage.  A  few  weeks  later  the  Hobarts 
gave  Vail  a  bill  of  sale  covering  ail  their 
personal  chattels  of  every  description.  The 
master  finds  that  at  the  time  these  papers 
were  executed  both  Mr.  and  Mrs.  Hobart 
were  in  good  health,  and  in  possession  of 
their  mental  faculties ;  that  Mrs.  Hobart  had 
always  been  a  person  of  strong  mind  and 
will,  with  strong  likes,  dislikes,  and  preju- 
dices, and  was  at  this  time  bright  and  keen; 
that  Mr.  Huse  fully  and  particularly  ex- 
plained all  these  matters  to  Mr.  and  Mrs.  Ho- 
bart, and  discussed  the  details  of  them  with 
great  care;  that  the  value  of  the  personal 
estate  was  talked  over,  and  the  amount 
called  $17,000;  and  that  no  undue  Influence 
was  had  or  exercised  to  procure  the  transfers. 
The  orator  excepted  to  the  use  of  evidence 
tending  to  show  any  understanding  not  cov- 
ered by  the  papers,  and  now  insists  that  the 
natare  of  the  transaction  is  to  be  derived 
from  the  papers  alone,  and  that  the  arrange- 
ment evidenced  by  the  papers  was  merely  a 
contract,  and  that,  being  a  contract,  its  val- 
idity win  depend  largely  upon  the  adequacy 
of  the  consideration.  The  master  has  left 
the  construction  of  these  papers,  and  the  na- 
ture of  the  transaction  evidenced  by  them,  to 
the  determination  of  the  court  The  master 
has  Incorporated  in  bis  report,  not  as  a  find- 
ing of  fact,  but  as  an  admissirai,  for  whatever 
bearing  it  may  have  upon  the  subsequent  acts 
of  the  parties,  a  statement  in  the  answer, 
which  Is,  in  substance,  that  al)out  December 
1,  1892,  the  testatrix  afid  her  husband  pro- 
posed to  give  the  defendant  what  property 
they  then  had.  If  he  would  furnish  them  a 
stipulated  sum  annually,  and  alk>w  the  tes- 
tatrix to  make  such  donations  as  she  desir- 
ed out  of  the  property,  and  maintain  a  home 
for  them,  and  care  for  them  during  their 
lives  as  he  bad  done  for  several  years  prev- 
ious, and  that  he  accepted  the  proposition, 
and  that  the  writings  above  described  were 
drawn  to  effectuate  this  agreement.  The 
master  finds,  independently  of  the  papers,  if 
permissible  to  find  it  from  the  above  state- 
ment and  from  the  conduct  and  statements 
of  Mrs.  Hobart  and  the  defendant  subse- 
quent to  the  execution  of  the  papers,  that 


Mrs.  Hobart  always  understood  that  she 
would  be  allowed  by  the  defendant  to  make 
such  donations  as  she  desired  to  out  of  tho 
personal  property  and  out  of  any  of  the  real 
estate  she  had  deeded  him.  It  appears  that 
Mrs.  Hobart  continued  to  contribute  liber- 
ally for  missionary  and  charitable  pnrixieea 
long  after  the  deeds  and  assignments  were 
made,  and  that  funds  for  this  purpose  were 
furnished  by  the  defendant.  It  also  appears 
that  sbe  once  contemplated  making  a  gift  of 
some  of  the  real  estate  conveyed  to  the  de- 
fendant, and  that  the  defendant  consented 
to  this  in  writing,  but  that  nothing  further 
was  done  about  It  The  report  was  submit- 
ted to  counsel  for  their  suggestions  before  fil- 
ing, and.  In  view  of  certain  requests  made  by 
the  orator  the  master  reported  further,  that 
there  was  no  direct  evidence  upon  the  qnee- 
tion  of  undue  influence,  that  the  orator  claim- 
ed the  burden  was  on  the  defendant  to  show 
that  the  execution  of  the  papers  was  not  pro- 
cured by  undue  Influence,  and  that  he  did  not 
pass  upon  the  question  of  law,  but  made  his 
finding  that  there  was  no  undue  Influence 
upon  a  consideration  of  certain  facts,  circum- 
stances, and  evidence  thereafter  stated,  in 
connection  with  other  evidence  not  referred 
to.  The  master  then  refers  to  the  daughter's 
request  in  contemplation  of  her  death,  the 
suggestion  of  the  defendant's  name  in  the 
conference  at  Montpeller,  the  conversatioa 
at  the  time  the  papers  were  made  as  shown 
by  Mr.  Rowland's  minutes  and  his  evidence 
in  respect  thereto,  the  relations  existing  t)e- 
tween  Mr.  and  Mrs.  Hobart  and  the  defend- 
ant, the  service  the  defendant  rendered  and 
Mrs.  Hobart's  appreciation  of  it  as  shown 
by  the  testimony  of  witnesses  referred  to,  and 
Mrs.  Hobart's  strength  of  mind  and  will; 
and  says  that  if  any  of  these  tend  to  show 
that  no  undue  influence  was  exercised,  he 
finds  that  fact  by  a  fair  balance  of  evidmcek 
Upon  the  filing  of  the  report  the  orator  ex- 
cepted to  it  because  the  master  bad  not  con- 
sidered the  presumption  existing,  upon  the 
facts  shown,  that  Vail  used  undue  influence. 
The  master  also  reports,  upon  the  orator's 
request  that  so  far  as  appeared  before  him 
Dillingham,  Huse  &  Howland  were  the  only 
attorneys  either  Mr.  or  Mrs.  Hobart  or  the 
defendant  consulted,  and  that  they  acted  for 
both  parties  In  making  the  papers  referred  ta 
It  Is  unnecessary  to  consider  the  ques- 
tions disciissed  as  to  the  precise  relation 
which  the  defendant  sustained  to  Mrs.  Ho- 
bart before  the  transfers.  It  was  unques- 
tionably a  confidential  relation,  and  such  as 
cast  upon  the  defendant  the  burden  of  show- 
ing that  Mrs.  Hobart  was  mentally  compe- 
tent and  did  what  she  did  without  undue 
Influence,  and  with  full  knowledge  of  b^ 
property  and  of  the  nature  and  effect,  of  her 
act  He  had  the  possession  and  management 
of  her  entire  estate,  and  was  her  trusted  ad- 
visor in  all  matters.  The  rule  Invoked  by 
the  orator  applies  In  every  case  where  a  con^ 
fidence  has  been  reposed  which  gives  the  pep- 
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aon  confided  In  an  advantagie  over  the  one 
reposing  the  confidence.  Note  to  Richmond's 
Appeal  (Conn.)  21  Am.  St  Rep.  101,  103; 
Plsher  y.  Bishop,  108  N.  Y.  25,  16  N.  B.  331, 
2  Am.  St  Rep.  357;  Reed  v.  Peterson,  91  111. 
288 ;  Van  Epps  ▼.  Van  Epps,  9  Paige  (N.  Y.) 
237;  Shlpman  t.  Furnlss,  69  Ala.  655,  44  Am. 
Rep.  528;  Plronl  v.  Corrlgan,  47  N.  J.  BJq. 
135,  20  Atl.  218;  WUaon  v.  Mitchell,  101  Pa. 
495. 

It  is  true,  as  nrged  by  the  orator,  that  the 
master  has  not  found  in  terms  that  Mrs.  Ho- 
hart  understood  the  nature  and  effect  of  the 
deeds,  assignments,  and  agreements,  or  the 
amount  and  condition  of  her  property;  but 
he  has  fonnd  that  she  was  a  person  of  strong 
mind,  in  possession  of  her  faculties,  and  that 
the  transaction  was  fully  and  particularly 
explained  to  her.  This  amounts  to  a  find- 
ing of  the  necessary  understanding.  And  we 
think  It  sufficiently  appears  that  she  had  an 
adequate  knowledge  of  her  property.  Her 
connection  with  and  knowledge  of  the  real 
estate  Into  which  a  part  of  the  money  had 
been  converted  is  apparent  from  the  report 
There  is  nothing  In  the  report  to  Impeach 
the  substantial  accuracy  of  the  sum  mention- 
ed as  the  amount  of  the  personal  property. 
Her  Interest  in  the  Annie  A.  Strickland  fund, 
not  then  In  hand,  cannot  have  been  OTer- 
looked,  for  It  is  specifically  mentioned  In 
the  assignment  If  it  be  considered  that  the 
circumstances  were  such  as  required  that  she 
have  the  benefit  of  Independent  and  dis- 
interested advice,  the  facts  bearing  upon 
the  matter  are  fully  presented.  No  question 
is  made  as  to  the  capability  and  integrity 
of  her  advisor.  But  Uie  orator  claims  tbat 
the  relations  of  Mr.  Huse  to  Vail  were  such 
that  bis  advice  did  not  meet  the  require- 
ment It  appears  plainly  enough  from  the 
report  that  Dillingham,  Huse  &  Howland 
were  the  attorneys  of  Mrs.  Hobart  except 
■o  far  as  that  relation  was  modified  by  their 
acting  for  both  parties  in  making  the  neo 
essary  papers.  We  think  that  relation  to 
Mr.  Vail  was  not  one  that  deprived  the  ad- 
vice of  Mr.  Huse  of  the  quality  which  the 
law  requires.  The  position  of  an  attorney 
who  acts  for  both  parties,  to  the  knowledge 
of  each,  in  the  preparation  of  papers  needed 
to  effect  their  purpose,  and  gives  to  each  the 
advice  necessary  for  his  protection,  la  recog- 
nized by  the  law  as  a  proper  one.  It  Is  evi- 
dent that  Mr.  Huse  was  fully  aware  of  the 
natnre  of  that  relation,  and  sensible  of  the 
obligation  it  Imposed.  As  a  result  of  the  tak- 
ing of  the  conversation  in  shorthand,  we 
bave  before  us  what  was  said  to  Mrs.  Hobart 
with  a  fullness  and  certainty  seldom  attain- 
able. Referring  to  Mrs.  Hobart's  expressed 
intentions  as  regards  Mr.  Vail,  Mr.  Huse 
said  to  her:  "It  would  be  my  duty  to  make 
out  any  papers  that  you  want  made  out 
*  *  *  but  I  should  think  I  was  derelict 
In  my  duty  to  you  If  I  came  as  your  lawyer 
to  execute  papers  giving  Mr.  Vail  a  possible 
benefit,  when  there  was  any  poBslbllity  that 


the  reason  of  that  was  because  be  bad  over- 
persuaded  you  to  it"  And,  after  further 
conversation,  Mr.  Htrk  said:  "This  ought 
not  to  be  left  In  such  shape  tbat  Mr.  Vail 
would  •  •  •  be  blamed  for  appropriat- 
ing what  is  Intended  for  him,  and,  on  the 
other  hand,  it  should  be  guarded  so  that  he 
wouldn't  appropriate  for  himself  what  Is 
intended  for  some  one  else."  Several  ques- 
tions are  raised  regarding  the  finding  tbat 
there  was  no  undue  Infiuence.  The  master 
makes  this  finding,  if  any  of  certain  mat- 
ters hereinbefore  stated  tend  to  support  it 
It  iB  clear  that  some  of  them  do.  The  mas- 
ter does  not  say  upon  whom  the  burde4  of 
proof  rests  as  matter  of  law;  but  be  makes 
an  affirmative  finding  tbat  there  was  no 
undue  Infiuence,  which  Is  a  sufficient  flUiding 
if  the  burden  was  on  the  defendant  The 
finding  Is  made  by  a  balance  of  evidence. 
It  is  not  claimed  that  anything  more  Is  re- 
qoired;  bnt  the  fact  must  be  affirmatively 
found  against  the  presumption  to  the  con- 
trary. The  report  is  excited  to  because 
the  master  did  not  consider  this  presumption 
in  reaching  his  conclusion.  There  is  nothing 
to  indicate  that  he  did  not  consider  it  The 
most  that  can  be  said  is  that  It  does  not  af- 
firmatively appear  that  he  did.  The  orator 
made  requests  for  further  findings  upon  this 
subject  but  was  silent  as  to  this  particular. 
It  may  be  questioned  whether  as  a  matter 
of  practice  such  an  exception  should  be  con- 
sidered -when  the  report  has  been  submitted 
to  the  inspection  of  counsel  before  filing, 
and  they  have  availed  themaelvee  of  the  op- 
portnni^  to  make  such  requests  upon  the 
subject  as  they  desired.  But  it  is  not  nec- 
essary to  pass  upon  this  question  of  practice. 
A  majority  of  the  court  are  clear  tbat  this 
matter  is  within  the  rule  that  the  proceed- 
ings of  special  masters  are  presumed  to  be 
correct,  and  that  the  burden  is  on  the  except- 
ing party  to  see  that  the  claimed  error  af- 
firmatively appears.  It  Is  also  argued  that 
the  finding  that  "no  undue  Infiuence  was 
had  or  exercised"  to  jHrocure  the  transfos 
must  refer  to  the  direct  employment  of  un- 
due bifiuence,  and  that  It  does  not  negative 
the  effect  of  the  infiuence  naturally  result- 
ing from  Mrs.  Hobart's  reliance  upon  the 
defendant's  protection  and  hw  appreciation 
of  bis  kindness.  But  when  it  is  considered 
tbat  the  master  weighed  the  presumption 
of  undue  influence  In  favor  of  the  orator,  a 
finding  in  these  terms  can  mean  no  less  than 
that  the  transfers  were  not  the  result  of 
undue  infiuence.  We  bave  seen  that  the 
finding  of  Mrs.  Hobart's  understanding  re- 
garding h»  right  to  make  gifts  notwith- 
standing the  conveyances  is  based  upon  a 
statement  In  the  answer  and  upon  the  con- 
duct and  statements  of  Mrs.  Hobart  and 
the  defendant  after  the  conveyances  wore 
executed.  It  is  urged  that  parol  evidence 
could  not  be  used  to  show  an  agreement 
not  embraced,  in  the  writings,  and  tbat  If 
Mrs.  Hobart's,  understanding  in  ' 
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was  material  in  any  way,  it  conld  not  be 
found  from  tbe  evidence  above  stated.  Tbia 
finding  -vrill  not  be  essential  In  classifying 
the  transaction,  but  it  may  have  aflected 
other  conclusions  of  the  master,  and  It  will 
therefore  be  necessary  to  consider  the  ot>< 
Jections  to  the  evidence  on  which  It  is  based. 
It  is  clear  that  parol  evidence  was  admis- 
sible to  show  an  understanding  of  this  na- 
ture not  dlBclosed  by  the  papers.  The  bill 
charged  the  Invalidity  of  certain  instruments 
which  the  defendant  was  roqnlred  to  sustain. 
To  establish  their  validity,  it  was  necessary 
to  prove  that  they  were  not  procured  by  un- 
due .influence.  This  entitled  the  defendant 
to  show  any.  fact  from  which  it  could  be 
argued  that  Mrs.  Hobart's  action  was  con- 
sistent with  her  previous  tendencies  and 
purposes.  We  think  the  conduct  and  state- 
ments of  Mrs.  Hobart  and  the  defendant 
subsequent  to  the  execution  of  the  papers 
could  iM-operly  be  considered  in  ascertaining 
what  Mrs.  Hobart's  understanding  in  this 
respect  was  at  the  time  of  their  execution. 
It  seems  clear  that  the  acts  and  declarations 
of  two  parties,  concurring  in  the  continued 
recognition  and  execution  of  a  course  of 
dealing  involving  the  Interests  of  both,  are 
evidence  tending  to  establish'  a  previous  un- 
derstanding to  that  effect.  The  statement 
in  the  answer  of  the  agreement  which  led 
to  the  execution  of  the  papers,  taken  as  a 
whole,  must  be  regarded  as  a  development  of 
the  ground  of  the  defense,  and  not  as  an  ad- 
mission. Tbe  finding,  however,  is  not  coex- 
tensive with  the  averment,  bnt  Is  merely 
that  Mrs.  Hobart  always  understood  that 
she  would  be  allowed  to  continue  her  dona- 
tions. This  finding  might  l>e  given  an  ef- 
fect unfavorable  to  the  defendant  in  reach- 
ing further  conclusions  from  all  the  evi- 
dence; and,  if  it  was  to  be  so  used,  the 
clause  supporting  it  might  properly  be  treat- 
ed as  an  admission.  The  master,  In  finding 
the  ultimate  facts  reported,  must  have  given 
this  subsidiary  fact,  found  in  part  from  the 
clause  referred  to,  a  bearing  favorable  to 
the  orator;  for  in  the  findings  made  subse-' 
quent  to  tbe  requests  he  says:  "In  finding 
the  facts  hereinbefore  reported  I  have  not 
treated  the  defendant's  answer  as  evidence 
in  his  favor;  but  in  so  far  as  it  supported 
any  claim  of  the  orator  I  have  treated  it 
as  an  admission  In  the  orator's  favbr." 

So  we  have  all  the  findings  necessary  to 
establish  the  validity  of  a  gift  to  one  who 
sustained  a  confidential  relation  to  the  giver. 
It  Is  not  necessary  to  consider  the  transac- 
tion with  reference  to  the  nature  and  value 
of  the  obligations  assumed  by  the  defnidant. 
The  transaction  was  not  wholly  a  contract 
It  was  a  contract  in  so  far  as  it  provided  for 
the  future  support  of  Mr.  and  Mrs.  Hobart 
and  secured  that  support  on  some  of  the 
property  transferred.  It  was  an  Intended 
and  completed  gift  of  her  property  as  against 
the  right  of  inheritance  and  of  testamentary 
transmission.    It  was  a  transfor  made  upon 


an  understanding  that  she  could  still  avaK 
herself  of  the  property  as  a  fund  for  charit- 
able donations,  but  with  her  full  knowledge 
that  this  privilege  depended  solely  upon  an 
unenforceable  agreement,  and  that  what  re- 
mained In  the  defendant's  hands  at  her  death 
would  be  bis  absolutely.  It  appears  plainly 
enough  from  her  conversation  with  Mr.  Huse 
that  she  expected  that  the  arrangement 
would  result  in  a  substantial  benefit  to  the 
defendant.  She  spoke  of  disposing  of  some 
of  the  property  herself  if  she  wanted  to,  and 
said  she  wanted  he  should  have  the  real  es- 
tate any  way.  The  conversation  shows  that 
her  family  connections  were  in  mind  wben 
she  determined  upon  this  course.  Her  near- 
est relattres  were  her  half-brother  and  his 
children.  She  had  readily  assented  to  an 
arrangement  by  which  this  half-brother  re- 
ceived nearly  $30,000,  one-fourth  of  which 
was  her  own  gift.  She  made  the  transfers  in 
question  to  one  whom  her  daughter  bad  chos- 
en to  look  after  her,  whose  kindness  she  had 
experienced  before  the  property  was  acquir- 
ed, and  who  continued  until  her  death  to 
treat  her  with  a  kindness  so  constant  and 
complete  that  it  has  tieen  characterized  as 
excessive,  and  tirged  as  proof  of  a  previous 
sinister  design.  The  fact  that  she  evidently 
expected  that  a  part  of  the  property  left  in 
the  defendant's  hands  at  her  death  would 
ultimately  be  devoted  to  charitable  purposes 
and  that  this  expectation  may  fail  of  fnlflJI- 
mmt  cannot  avail  to  defeat  the  gift.  It  Is 
not  necessary  to  review  tbe  many  cases 
brought  to  our  attention  in  which  gifts  made 
to  persons  sustaining  a  confidential  relation 
to  the  donor  have  been  held  invalid.  It  is 
clear  that  this  case  is  well  within  the  rule  un- 
der which  such  gifts  are  sustained.  A  woman 
of  strong  mind  and  quick  apprehension,  with 
an  adequate  knowledge  of  her  property,  free 
from  undue  influence,  fully  advised  as  to  tbe 
effect  of  the  Instnunents  she  executes,  doing 
the  business  through  her  own  attorney,  and 
reviewing  her  situation  with  him  in  tlie  ab- 
sence of  the  Intended  beneficiary,  acting  In 
concert  wltb  her  husband  and  providing  for 
him  t6  bis  satisfaction,  having  no  surviving 
issue  and  no  near  relatives  in  need  of  her 
bounty,  may  well  1>e  suffered  to  diapoae  of 
•her  property  as  she  sees  fit 

It  remains  to  dispose  of  some  questions 
raised  as  to  certain  classes  of  property  that 
are  claimed  to  stand  diflferently  from  tbe 
bulk  of  the  estate.  It  is  said  that  Mrs.  Ho- 
bart's Interest  In  the  Annie  A  Strldcland  fund 
was  property  of  a  character  that  could  not 
be  transferred,  and  that  In  any  event  there 
was  a  want  of  sufficient  delivery.  The  re- 
port shows  that  tbe  Strickland  estates  passed 
as  though  there  were  no  wills.  Then  tbe 
fund  from  which  the  annuity  was  derived 
must  have  been  provided  by  an  agreement 
among  the  heirs.  So  Mrs.  Hobarf  s  share  in 
this  fund  had  In  effect  been  made  over,  and 
was  being  held  by  the  executors  by  her  per- 
mission,  subject  onl^U>,aJ^^^Uf^^r 
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her  own  act  It  is  therefore  unnecessary  to 
Inqntre  as  to  the  nature  and  application  of  the 
rule  regarding  the  transfer  of  expectancies. 
The  question  of  delivery  Is  not  Important,  for 
this  transfer  was  for  a  valuable  considera- 
tion, although  conferring  an  Important  bene- 
fit. In  any  event  the  assignment  under  seal 
was  sufficient  to  pass  the  property.  Connor 
V.  Frawick,  37  Ala.  280,  79  Am,  Dec.  68. 
Mrs.  nobiirt  received  an  annuity  of  f240, 
which  passed  Into  the  bands  of  the  defraid- 
ant.  This  was  derived  from  a  fund  of  $2,500, 
jirovlded  by  her  daughter,  and  from  $1,000 
paid  In  by  herself  In  April,  1898.  The  re- 
port contains  nothing  that  requires  ns  to 
distinguish  between  these  -funds.  This  an- 
nuity Is  not  within  the  terms  of  either  as- 
signment The  first  is  confined  to  her  Inter- 
est In  the  estates-  of  ber  brother  and  his 
wife.  The  second  Is  of  all  the  assignor's 
personal  property,  enum^ating  a  great  vari- 
ety of  personal  chattels,  and  closing  with  the 
statMnent,  "meaning  to  convey  •  •  *  all 
personal  property  •  •  •  possessed  at  this 
date."  This  language  cannot  be  held  to  cov- 
er the  proceeds  of  the  annuity.  The  defend- 
ant must  accotmt  for  all  moneys  received  from 
this  source. 

Mrs.  Hobart  bad  a  life  lease  of  both  the 
village  property  and  the  farm.  There  were 
two  bouses  on  the  village  lot,  one  of  which 
she  occupied.  Whatever  Income  the  defend- 
ant may  have  received  from  the  tenant  bonse 
and  the  farm  Itf  to  be  accounted  for.  The 
conveyance  of  the  household  goods  and  other 
personal  chattels  Is  not  under  seal.  It  cannot 
well  be  sustained  on  the  consideration  disclos- 
ed by  the  earlier  transaction.  So  the  transfer 
must  be  treated  strictly  as  a  gift  Mrs.  Ho- 
bart continued  to  use  the  property  until  her 
death,  after  which  the  defendant  took  posses- 
sion of  It  No  facts  appear  bearing  upon  the 
question  of  a  constructive  delivery  by  one  par- 
ty or  the  assertion  of  any  control  by  the  other. 
The  Intended  gift  was  Ineffectual  for  want  of 
delivery,  and  the  defendant  must  account  for 
the  value  of  this  property  as  of  July  4,  1902, 
the  date  of  Mrs.  Hobart's  death. 

Pro  forma  decree  reversed,  and  cause  re- 
manded, with  mandate  that  an  accounting  be 
bad  of  the  matters  stated,  and  that  a  decree 
be  thereupon  entered  in  accordance  with  this 
opinion. 


(«  N.  H.  ao) 

MINOT  V.  BOSTON  ft  M.  B.  B. 

(Snpieme  Court  of  New   Hampahire.     Merri- 
mack.    May  7,  1907.) 

1.  Witnesses— C^EOiBiuTY. 

Though  in  an  action  for  the  death  of  one 
crofssing  a  railway  track  plaintiff's  witneases 
were  mistaken  or  did  not  recollect  the  cnstom- 
ary  movements  ot  the  locomotive,  the  Jury  might 
find  they  were  entitled  to  credit  in  other  par- 
ticulars. 

[Ed.  Note. — For  casee  in  point,  see  Cent  Dig. 
VOL  60.  Witnesses,  $8  1079,  1081-1083.] 


2.  RAiutOADS  —  Pebsok  Cbossiro  Teack  — 
Question  pob  Jxtbt. 

Whether  decedent  was  gnilty  of  contribu- 
tory negligence,  barring  recovery  for  her  death 
caused  by  being  struck  by  a  railway  train 
while  crossing  the  track,  held  a  question  for  the 
Jury. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  41,  RaUroads,  {$  1877-1S80.] 

8.  Tbiai,  — IrstrucAons  — Befusai/— Pbomi- 
NENCE  TO  Testimony. 

In  an  action  for  death  to  one  while  cross- 
ing a  railway  track,  an  instruction  that  upon 
the  undisputed  evidence  decedent  was  familiar 
with  the  movement  of  the  trains  at  that  point, 
and  walked  onto  the  track  without  attempt- 
ing to  learn  whether  the  train  which  struck 
her  was  moving,  and  in  so  doing  was  negligent, 

Sreventing  recovery  unless  an  ordinarily  pru- 
ent  person  would  have  understood  there  was  no 
danger  of  tlie  train  backing  when  she  under- 
took to  crosB,  that  a  person  of  ordinary  pru- 
dence could  not  80  understand  unless  the  train 
castomariiy  stood  on  a  siding  at  that  time,  and 
that  hence,  if  the  train  did  not  customarily 
pull  onto  the  siding  after  arriving  and  remain 
there  for  considei-able  time,  verdict  must  be 
for  the  company,  was  properly  refused  as  giving 
undne  prominence  to  testimony. 

(Ed.  Note.— For  cases  in  pohit,  see  Cent  Dig. 
voL  46,  Trial,  §8  577-681.1 

4.  Sams— Asoumentativb. 

The  instruction  was  also  properly  refnaad 
aa  being  argumentative. 

[Ed.  Note.— For  cases  la  point,  see  Cent  Dig. 
vol.  46,  Trial,  8  561.] 

5.  Railboads  —  Febsonb  Cbossino  Tbaok  — 
Action  fob  Death— Instbxjction. 

The  instruction  was  also  properly  refused 
for  diverting  attention  from  the  proposition  that 
if  her  knowledge  of  the  customary  movements 
of  the  train  was  such  as  to  reasonably  induce 
the  belief  the  train  had  gone  onto  the  siding  to 
remain  for  some  time,  and  the  belt  was  not  rung 
as  the  locomotive  was  about  to  start,  she  might 
reasonably  be  regarded  as  withont  fault  for 
failing  to  observe  the  train's  approach. 

6.  Sake. 

In  on  action  for  the  death  of  one  while 
crossing  a  railway  track  near  a  station,  an  in- 
struction that,  if  the  movements  of  a  train  at 
that  point  at  that  time  of  day  were  variable  and 
uncertain,  decedent  was  not  justified  in  stepping 
upon  the  track  wittiout  looking  to  see  whether, 
the  train  was  in  motion,  was  i}roperIy  refused 
for  diverting  attention  from  testimony  as  to  the 
company's  rules  requiring  warning  to  be  eivea 
when  the  locomotive  was  al>out  to  he  moved  and 
aa  to  its  control  while  in  motion,  and  the  prob- 
able knowledge  acquired  by  decedent  regarding 
those  matters  from  her  habitual  observations. 

7.  Sauk— Ljcensees. 

One  killed  while  crossing  a  railway  track 
along  a  footpath  which  had  been  used  by  the 
public  and  the  defendant's  employes  for  many 
years  was  not  a  trespasser. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  41,  Railroads,  88  122S-1234J 

8.  Same— Evidence— Admissibiutt. 

Where,  in  an  action  for  the  death  of  one 
crossing  a  railway  track,  decedent's  knowledge 
of  the  movement  of  trains  at  that  point  was  ma- 
terial, it  was  not  error  to  admit  evidence  that 
the  train's  movements  for  four  or  five  years 
prior  to  the  accident  Imd  t>een  the  same  as  at 
that  time,  since  the  uniformity  of  custom  prob- 
ably impressed  decedent,  who  resided  near  the 
station  and  habitually  olwerved  the  train's 
movements ;  whether  the  testimony  should  have 
been  limited  to  a  briefer  period  beins  a  qi 
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tion  TvithSn  the  trial  court's  discretion  and  not 
subject  to  review. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §|  384&-3851.] 

9.  Appbai,  — Review— Habklxss  Ebbob— Ad- 
JCI8SI0N  OF  Evidence. 

In  an  action  for  the  dearb  of  one  crossing 
a  railway  traclc  on  cross-examination  of  tlie 
conductor  and  the  engineer  of  the  train  caus- 
ing decedent's  death,  the  company  was  not  prej- 
udiced by  plaintiff,  while  .attempting  to  show 
that  certain  of  the  company's  rules  applied 
where  a  train  was  backed  as  in  tliis  case,  read- 
ing the  rules  in  the  jury's  hearing  and  aslcing 
questions  as  to  their  application,  where  the 
witnesses  testified  that  two  of  the  rules  did  not 
apply  to  backing  trains  and  neither  was  offered 
in  evidence,  where  one  of  the  rules  was  in  sub- 
stance the  same  as  another  put  in  evidence  by 
plaintiff  and  obviously  applicable  and  the  other 
was  immaterial. 

Exceptions  from  Superior  Court,  Mori- 
mhck.  Comity;  Pike,  Judge. 

Action  by  James  Minot,  administrator, 
against  tbe  Boston  &  Maine  Railroad.  Ver- 
dict for  plaintiff,  and  defendant  brings  ex- 
ceptions.   Exceptions  overruled. 

The  decedent,  a  woman  63  years  old  and 
in  full  possession  of  her  facnlties,  was  run 
over  and  killed  about  1  o'clock  in  tbe  after- 
noon of  August  7,  1902,  while  crossing  the 
tracks  in  the  defendants'  yard  at  Cherry 
Mountain  by  a  train  that  was  backing  over 
a  Biding.  The  passenger  station  at  Cherry 
Mountain  Is  located  northerly  of  the  defend- 
ants' main  line  running  from  Whitefleld  Junc- 
tion in  an  easterly  direction  to  Berlin,  in  the 
angle  formed  by  this  line  and  their  branch 
line  running  from  It  In  a  northeasterly  di- 
rection to  Jefferson  Hill.  The  station  is  sur- 
rounded by  a  platform  elevated  slightly  above 
the  level  of  the  rails  and  extending  to  the 
main  track  on  the  south,  the  branch  track  on 
the  north,  and  nearly  to  the  Junction  of  the 
two  tracks  on  the  west  A  side  track  runs 
from  a  point  in  the  branch  line  north  of  the 
station  In  a  westerly  direction,  northerly  of 
the  branch  track,  to  a  point  in  the  main  line 
1,000  to  1,200  feet  distant,  with  a  sUghtly 
descending  grade  toward  the  station.  There 
are  side  tracks  southerly  of  and  connected 
with  the  main  line.  A  footpath  leads  from  a 
point  southerly  of  all  the  tracks,  in  a  north- 
erly direction  across  the  tracks  and  the  plat- 
form westerly  of  the  station,  to  a  point  north- 
erly of  the  branch  aiding.  The  plaintifTs  tes- 
timony tended  to  prove  the  following  addi- 
tional facts:  The  footpath  had  been  used  by 
the  public  and  the  defendants'  employes  for 
many  years.  The  decedent  resided  some  200 
feet  southerly  of  the  Cherry  Mountain  sta- 
tion and  habitually  observed  the  movements 
of  trains  there.  She  was  accustomed  to  use 
the  footpath,  and  had  used  it  on  previous 
occasions  when  the  Jefferson  Hill  train  stood 
on  the  branch  siding.  A  passenger  train  was 
due  to  arrive  at  the  station  from  JefCerscm 
Hill  10  minutes  before  1  o'clock  In  the  after- 
noon of  each  week  day.  This  train,  consist- 
ing of  a  locomotive  numbered  807  and  a  com- 
bination passenger  and  baggage  car,  custom- 


arily pulled  (mto  the  branch  siding  after  its 
passengers  had  alighted,  and  remained  there 
until  some  time  between  4  and  5  o'clock,  wlien 
it  returned  to  J^erson  Hill  by  backing  up 
tlie  branch  line.  The  train  or  its  locomotive 
did  no  shifting  or  other  service  in  the  mean- 
time. Five  witnesses  produced  by  the  plain- 
tiff testified,  in  substance,  to  these  facts,  rei>- 
resenting  that  they  had  opportunities  for  ob- 
serving them.  One  of  them  testified  that  be- 
fore returning  to  Jefferson  Hill  a  Pullman 
car  was  added  to  the  train.  On  the  day  of 
the  accident  the  decedent  promised  to  go  to 
the  house  of  a  neighbor  residing  northerly  of 
the  branch  siding  as  soon  as  the  Jefferson 
Hill  train  had  run  upon  the  siding  out  of 
the  way.  The  train  came  In  a  little  before 
1  o'clock.  After  Its  paas^igers  had  alighted 
at  the  station,  it  backed  up  the  branch  line 
and  pulled  In  on  the  branch  siding,  where  it 
stopped  long  enough  to  permit  the  coupling 
of  the  forward  end  of  the  locomotive  to  a 
freight  car  loaded  with  ties  there  standing 
and  the  releasing  of  the  car  brake,  and  then 
It  backed  down  the  siding;  the  combination 
car  being  ahead,  the  locomotive  next,  and 
the  freight  car  in  the  rear.  No  warning  was 
given  before  or  as  the  train  began  to  back, 
and  there  was  no  <me  upon  the  combination 
car.  The  decedent  started  from  her  bouse 
about  1  o'clock  and  walked  toward  the  neigh- 
bor's house  in  the  footpath.  She  walked 
from  a  point  on  the  platform  to  the  branch 
siding  without  stopping  or  looking  to  the 
right  or  left,  and  was  there  struck  by  tbe 
backing  train  and  was  killed.  When  she 
stepped  from  the  platform,  the  train  was  35 
to  46  feet  distant  It  began  to  back  about 
that  time,  and  moved  with  little  noise  at  tbe 
rate  of  four  to  six  miles  an  hour.  There  was 
no  time  after  the  decedent  left  the  house 
when  she  could  not  see  the  train  and  observe 
whether  it  was  at  rest  or  in  motion.  One  of 
the  defendants'  rules  required  all  trains  and 
engines  at  that  station  to  run  "very  carefully 
and  under  control  within  yard  limits."  An- 
other rule  required  the  engine  bell  to  be  rung 
when  the  engine  was  about  to  move.  The  de- 
fendants introduced  in  evidence  their  train 
dispatcher's  orders  relating  to  the  movements 
of  locomotive  807  between  June  24  and  Au- 
gust 7,  1902,  during  the  hours  of  the  day  be- 
tween 1  and  5  o'clodc  In  the  afternoon,  tbe 
train  sheets  kept  in  the  regular  course  of 
business  showing  such  movements,  and  the 
record  of  the  movements  made  by  the  con- 
ductor as  they  occurred.  It  appeared  from 
these  orders,  etc.,  that  the  locomotive  was  en- 
gaged in  service  away  from  the  Cherry  Moun- 
tain station  during  tliese  hours,  from  half  an 
hour  to  an  hour  on  15  days,  from  1  to  2 
hours  on  6  days,  and  from  2  to  3  hours  on 
6  days — leaving  the  station  between  1  o'clock 
and  20  minutes  past  1  on  13  days,  between 
20  minutes  past  1  and  IK)  minutes  past  1  on 
6  days,  and  later  than  2  o'clock  on  the  other 
days.  The  defendants  also  produced  as  wit- 
nesses the  trainmen  ot  the  Jefferson  Hill  train 
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&nd  tbe  station  aggent  at  Cberry  Mountain, 
whose  testimony  tended  to  prove  the  follow- 
ing facts:  Locomotiye  807  did  more  or  less 
lifting  of  cars  In  the  yard  at  Cherry  Moun- 
tain. It  never  went  on  the  branch  siding  to 
remain  until  after  It  had  done  its  extra  work 
and  shifting.  Whenever  the  combination  car 
was  set  on  the  branch  siding,  a  passenger 
car  was  with  it  These  cars  were  sometimes 
placed  on  this  siding  and  sometimes  on  a 
siding  south  of  the  main  line.  They  and  the 
locomotive  were  placed  and  remained  on  the 
branch  siding  many  times  during  the  summer 
of  1802,  both  on  days  when  the  locomotive  did 
extra  work  and  when  it  did  non&  They  were 
usually  placed  on  that  siding  when  no  cars 
were  in  the  way,  and  w«re  backed  onto  It 
from  Its  westerly  end.  The  locomotive  and 
car  never  backed  up  the  branch  line  and  pull- 
ed In  on  the  siding  from  Its  easterly  end  be> 
fore  the  day  of  the  accident.  Whether  the 
cars  and  locomotive  were  set  upon  this  siding 
during  the  hours  of  the  day  above  mentioned 
so  frequently  that  it  could  properly  be  said 
they  were  set  there  customarily  was  doubtful. 
As  soon  as  the  locomotive  was  coupled  to  the 
freight  car  on  the  day  of  the  accident,  the 
fireman  looked  back  and  saw  the  decedent 
standing  about  midway  of  the  station  plat- 
form, facing  across  the  JefTerson  Hill  branch 
and  siding.  Upon  starting,  he  struck  the  bdl 
and  turned  around  toward  the  freight  car  to 
see  If  it  was  coming,  and  did  not  look  back 
again  before  the  decedent  was  struck.  The 
ffliglneer  was  on  the  side  of  the  locomotive 
farthest  from  the  decedent,  and  did  not  see 
her.  The  train  badied  100  feet  or  more  be- 
fore striking  the  decedent  at  such  rate  of 
speed  that  It  could  have  been  stopped  within 
20  feet  It  was  20  to  30  feet  from  the  middle 
of  the  station  platform  to  the  place  of  colli- 
sion. It  appeared  as  If  the  decedent  did  not 
see  the  train  and  was  not  conscious  of  its 
approach.  When  she  stepped  on  the  siding, 
she  turned  so  as  to  face  from  the  train. 
Some  portions  of  the  defendants^  other  evi- 
dence conflicted  more  or  less  with  the  plaln- 
tUTs  evidence.  At  the  close  of  the  testimony 
the  def^idantB  moved  for  an  order  directing 
a  verdict  in  their  favor.  The  motion  was  de- 
nied, and  they  excepted.  They  raised  the 
same  qaestlon  by  exceptions  to  the  denial  ot 
their  requests  for  similar  Instructions  to  the 
jury  In  the  charge.  They  also  excepted  to 
the  dMiIal  of  their  requests  for  other  Instruc- 
tioDs,  and  to  certain  rulings  relating  to  the 
testimony  and  examination  of  wltuesses. 
These  exertions  and  the  facts  pertaining  to 
them  appear  in  the  opinion. 

Sargent  Remlck  &  Nlles,  for  plalntlfT. 
Mitchell  &  Foster  and  Streets  &  Hollls,  for 
defendants. 

chase;  J.  The  deffflidants.  In  their  argUr 
ment  In  support  of  the  exception  to  the  de- 
nial of  their  motion  for  an  order  directing  a 
verdict  In  their  favor,  place  much  reliance 
upon  the  character  and  weight  as  testimony 


of  the  orders,  train  sheets,  and  records  put 
In  evidence  by  them,  relating  to  the  move- 
ments of  the  locomotive  of  the  Jefferson  Hill 
train.  They  say  that  this  testimony  demon- 
strates  the  falsity  of  the  plaintiff's  testimony 
relating  to  the  customary  movements  and 
location  of  the  train  during  the  aftemocm 
hours,  and  consequently  the  falsity  of  the 
proposition  that  the  decedent  was  exercising 
ordinary  care  In  attempting  to  cross  the 
tracks  as  she  did.  In  their  brief  they  freely 
admit  that  "if  •  •  *  the  testimony  of 
the  plaintiff's  witnesses  were  opposed  merely 
by  the  testimony  of  the  defendants'  train- 
men, the  conflict  would  be  for  the  Jury  to 
determine";  that  It  would  then  be  "the  com- 
mon case  of  one  set  of  men  contradicting 
another,  and,  so  far  as  the  court  could  see, 
either  might  be  right,  and  reasonable  minds 
could  conceivably  differ  as  to  which  was 
right"  In  the  consideration  which  they 
have  given  to  these  orders,  etc.,  they  seem 
to  have  overlooked  the  fact  that  th^  spe- 
cifically relate  to  the  locomotive  alone.  As- 
suming, for  the  purposes  of  the  argument, 
that  this  testimony,  by  reason  of  its  charac- 
ter, Inheraitly  and  conclusively  Implies  veri- 
ty, it  proves  only  that  the  locomotive  moved 
about  as  shown  by  It  It  does  not  prove 
that  the  combination  car,  alone  or  In  connec- 
tion with  another  car,  was  taken  with  the 
locomotive  while  performing  outside  advice, 
or  that  it  did  not  customarily  stand  upon  the 
branch  siding  during  the  afternoons.  It  does 
not  prove  that  the  locomotive  was  used  In 
shifting  cars  In  the  yard  at  Cherry  Mountain 
after  Its  arrival  there.  Indeed,  the  testimony 
introduced  by  the  defendants  themselves 
tended  to  prove  that  the  cars  and  the  loco- 
.  motive,  one  or  all  of  them,  so  frequently 
stood  upon  this  siding  during  portions  of  the 
afternoons  that  It  was  doubtful  whether  It 
could  not  properly  be  said  that  they  custom- 
arily stood  there.  The  defendants  were  at  Ub^ 
erty  to  argue  to  the  Jury  that  they  had  shown 
by  conclusive  testimony  that  the  plaintiff's 
witnesses  were  not  entitled  to  credit;  but  the 
Jury  were  not  obliged  to  find,  because  the 
witnesses  were  In  error  as  to  some  particu- 
lars, that  they  were  false  or  In  ecnye  as  to 
all.  They  were  at  liberty  to  find.  If  upon  a 
consideration  of  all  the  testimony  such  ap- 
peared to  them  to  be  the  fact,  that  the  plain- 
tiffs witnesses  were  mistaken  or  mlsrecollect- 
ed  as  to  some  of  the  movements  of  the  loco- 
motive, but  were  entitled  to  credit  as  to 
other  matters.  They  might  reasonably  be- 
lieve that  there  would  be  more  or  lees  unin- 
tentional errors  in  the  testimony  of  wit- 
nesses— ^whether  called  by  the  one  side  or 
the  other— given  after  the  lapse  of  four  years 
from  the  time  when  the  transactions  occur- 
red as  to  which  they  testifled.  Furthermore, 
the  question  of  the  decedent's  care  did  not 
necessarily  depend  upon  the  fact  that  the 
Jefferson  Hill  train,  without  change  In  its 
make-up,  pulled  onto  the  branch  siding  lm> 
mediately  after  Its  pa8sej[[i|gr8  i^h^^*^ 
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stayed  there  during  tba  remainder  of  the 
afternoon.  If  tbe  train,  with  or  without  the 
additional  passenger  car,  was  frequently 
placed  on  the  siding  at  some  time  daring  the 
afternoon  and  usually  remained  there  after 
being  w>  placed  until  4  or  5  o'clock,  a  jiu^y 
might  reasonably  find  that  tbe  decedent, 
familiar  with  such  custom,  would  not  be 
wanting  In  due  care  if  she  assumed  that  the 
train  which  caused  her  death,  having  gone 
onto  the  siding,  would  not  back  out  immed- 
iately. SUte  y.  Railroad,  52  N.  H.  528.  As 
was  said  In  Smith  t.  Railroad,  70  N.  H.  63, 
86,  47  Atl.  290,  298,  "familiarity  with  the 
manner  in  which  the  railroad  Is  operated  and 
the  times  when  trains  pass  over  It  might  ex- 
cuse a  traveler,  under  some  circumstances, 
from  looking  or  listening  for  a  train  when 
about  to  pass  over  the  crossing."  Tbe  plain- 
tifCs  testimony  on  the  question  of  the  de- 
cedoit's  care  was  certainly  as  full  and  defi- 
nite as  It  was  at  tbe  former  trial,  which,  It 
has  been  decided,  was  safDcl«it  to  require 
the  submission  of  the  question  to  a  Jury. 
MInot  V.  Railroad,  73  N.  H.  817,  61  Atl.  509. 
The  defendants'  testimony,  while  conflicting 
with  the  plaintiff's  In  some  particulars,  tend- 
ed to  confirm  It  In  other  particulars.  There 
was  no  such  certain  and  conclusive  v^ity 
and  preponderance  In  It  as  would  enable  one 
to  say  with  confidence  that  reasonable  and 
Impartial  men,  upon  considering  and  weigh- 
ing It  in  connection  with  the  plaintiff's  tes- 
timony, would  not  differ  in  their  Judgments, 
but  must  unanimously  come  to  tbe  conclu- 
sion that  the  decedent's  death  was  due,  In 
part  at  least  to  her  own  want  of  due  care. 
Deachenes  v.  Railroad.  69  N.  H.  285,  46  Atl. 
467;  McOlU  ▼.  Granite  Co.,  70  N.  H.  125, 
129,  46  Atl.  684. 

The  defendants  cite  Gahagan  v.  Railroad, 
70  N.  H.  441.  GO  AtL  146*  65  L.  R.  A.  426; 
and  urge  the  proposition  that  this  case  Is  on 
all  fours  with  It  That  case  was  taken 
from  the  Jury,  "because  upon  the  evidence 
there  Is  no  disputed  question  of  fact  to  be 
determined."  70  N.  H.  446,  50  Atl.  149,  65 
Ia  R.  A.  426.  Gahagan  "walked  upon  a 
railroad  crossing  within  a  railroad  yard,  over 
which  be  knew  trains  and  shifting  engines 
were  frequently  passing."  70  N.  H.  445,  50 
Atl.  148,  55  L.  R.  A.  42&  According  to  the 
plaintiff's  evidence  In  this  case,  Mrs.  Fitz- 
gerald's knowledge  as  to  the  use  of  the  de- 
fendants' railroad  yard  was  that  no  shifting 
was  done  In  it  during  the  afternoon  hours ;  or. 
In  other  words,  tbe  fact  within  her  knowledge 
was  tbe  direct  opposite  of  that  which  was 
witl\in  Gabagan's  knowledge.  This  ease  also 
differs  essentially  from  State  v.  Harrington, 
69  N.  H.  406^  46  Atl.  404,  and  Boston  & 
Maine  R.  R.  t.  Sargent,  72  N.  H.  455,  67 
Atl.  688,  dted  by  tbe  defendants.  In  the 
first  case  there  was  no  conflict  in  the  testi- 
mony upon  the  point  as  to  which  the  verdict 
was  ordered;  and,  in  the  second  case,  there 
was  an  estoppel  arising  from  a  prior  Judg- 
ment which  entitled  tbe  plaintiffs  as  a  mat- 


ter of  law  to  a  verdict  upon  tbe  point  as  to 
which  it  was  ordered.  Nor  does  Arnold  v. 
Prout  51  N.  H.  687,  sui^ort  the  defendants' 
position.  In  that  case  the  court,  after  not- 
ing that  thore  was  no  evidence  tending  to 
prove  that  the  delivery  of  the  ale  In  suit  was 
to  be  in  this  state  under  the  contract  for  its 
sale — the  point  on  which  tbe  verdict  was 
ordered — said:  "Tbe  counsel  for  the  defend- 
ant are  right  In  their  position  that  if  there 
was  any  evidence,  though  slight  tending  to 
rebut  the  position  that  tbe  delivery  was  la 
New  York,  the  question  ought  to  have  heai 
submitted  to  the  Jury."  The  defendants' 
exceptions  to  the  denial  of  tbelr  motion  for 
an  order  directing  a  verdict  in  thebr  favor 
and  to  the  denial  of  their  request  for  similar 
Instructions  to  the  Jury  stand  no  better  tban 
their  exertion  to  tbe  denial  of  their  motion 
for  a  nonsuit  upon  the  former  transfer  of 
the  case,  and,  like  that  exception,  they  must 
be  overruled.  Mlnot  t.  Railroad,  7S  N.  H. 
817,  61  Atl.  500. 

Tbe  defendants  also  excepted  to  the  denial 
of  their  requests  for  certain  other  instmc- 
tlona  to  the  Jury.  These  requests  were  made 
tn  several  different  forms,  but  the  following 
may  be  taken  as  a  sample  of  one  Class  of 
them:  "Upon  the  undisputed  evidence  Mrs. 
Fitzgerald  was  familiar  with  the  course  of 
business  at  Cherry  Moontain  station,  and 
she  walked  from  the  platform  onto  the  Hill 
siding  without  taking  any  precautions  to 
learn  whether  the  train  was  moving.  In- so 
doing  she  was  guilty  of  negligence  wliidi 
prevents  a  recovery,  unless  an  ordinarily  pro- 
dent  person,  familiar  with  the  course  of  bnri- 
ness  at  that  station,  would  have  understood 
that  there  was  no  danger  of  this  engine  and 
car  backing  at  the  time  she  undertook  to 
cross.  A  person  of  ordinary  prudence  could 
not  so  understand,  unless  it  was  tbe  usual 
practice  for  the  engine  and  combination  car 
to  pull  onto  the  Hill  siding  at  this  time  of 
day  and  remain  there  for  a  considerable  time. 
Unless,  therefore,  you  find  that  It  was  the 
usual  practice  for  the  engine  and  combina- 
tion car  to  pull  onto  this  particular  siding 
when  they  arrived  from  tbe  Hill  at  12:50 
and  had  discharged  the  passengers,  and  to 
remain  upon  this  siding  for  a  considerable 
time  before  again  moving,  your  verdict  most 
be  A>r  the  defendant  railroad."  In  deter- 
mining the  question  of  tbe  decedent's  care, 
an  Important  fact  to  be  taken  Into  considera- 
tion was  the  state  or  character  of  her  knowl- 
edge as  to  tbe  movements  of  the  Jefferson 
Hill  train,  etc.,  In  the  Cherry  Mountain  yard. 
Would  her  habitual  observations  of  these 
movements  naturally  produce  (1)  the  hnpres- 
sion  upon  her  mind  that  the  locomotive  and 
car  of  the  train  customarily  pulled  onto  the 
branch  siding  immediately  after  Its  passeo- 
gers  had  alighted  and  remained  there  until 
late  in  the  afternoon;  or  (2)  the  Impresslcm 
that  whenever  in  the  afternoon  they  pulled 
in  there  tbey  usually  remained  until  4  or  5 
o'clock;  or  (8)  tbe  impression  that  tbe  loco- 
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motive  alone,  or  In  connection  with  the  oar, 
was  usually  engaged  for  a  time  immediately 
after  Its  arrival  at  the  station  In  aliifting 
cars  about  the  yard.  Including  the  branch 
siding,  and  did  not  go  ni)on  the  aiding  to 
remain.  If  at  all,  until  later  In  the  afternoon ; 
or  (4)  the  Impression  that  whenever  the  lo- 
emnotlve  was  about  to  move  in  shifting  cars 
or  other  service  Its  bell  was  rung,  and  it 
moved  very  carefully  and  under  control;  or, 
summarizing  these  matters  in  a  more  gen- 
eral form,  was  the  decedent's  knowledge  such 
as  reasonably  to  Induce  a  belief  that  the  lo- 
comotive and  car  pulled  onto  the  siding  to 
remain  at  this  particular  time,  or  a  belief 
that  it  was  engaged  In  shifting  cars  or  other 
service?  If  It  was  such  as  reasonably  to  in- 
duce the  former  belief,  the  decedent  might 
well  be  regarded  as  in  the  exercise  of  due 
care  in  going  upon  the  siding  as  she  did ;  but, 
it  it  was  such  as  reasonably  to  Induce 
the  latter  belief,  the  Jury  would  probably 
have  no'  difllcul^  in  finding  that  her  con- 
duct was  wanting  In  the  elemoit  of  due 
care,  provided  they  found  that  the  bell 
was  rung  before  the  locomotive  started.  The 
defendants'  request  for  Instructions  above 
quoted,  besides  being  objectionable  because  It 
gives  undue  prominence  to  portions  of  the 
testimony  and  Is  argumentative  (Spalding  v. 
Brooks,  58  N.  H.  224;  Phoenix,  etc.,  Co.  v. 
Clark,  59  N.  H.  845 ;  Fogg  v.  Moulton,  59  N. 
H.  499;  Rublee  v.  Belmont,  62  N.  H.  365; 
Davis  V.  Railroad,  68  N.  H.  247,  252,  44  AtL 
388),  is  objectionable  because  It  Ignores,  or, 
rather,  decidedly  diverts  attention  from,  the 
proposition  that  if  the  decedent's  knowledge 
was  such  as  Is  referred  to  In  the  first  or  sec- 
ond of  the  alternatives  above  enumerated, 
and  the  bell  was  not  rung  as  the  locomotive 
was  about  to  start,  she  might  reasonably  be 
regarded  as  without  fault  This  request  and 
the  others  of  the  same  class  were  properly 
denied. 

Another  of  the  defendants'  exceptions  was 
to  the  denial  of  their  request  for  an  Instruc- 
tion to  the  jury  as  follows:  "If  yon  find 
that  the  course  of  business  was  such  that  the 
movements  of  the  engine  and  car,  at  the  time 
of  day  when  the  accident  happened,  were  va- 
riable and  uncertabi,  Mrs.  Fitzgerald  was 
not  justified  in  stepping  npon  the  track  with- 
out looking  to  see  whether  they  were  In  mo- 
tion, and  the  plaintiff  cannot  recover."  An 
instruction  of  this  kind  would  be  faulty,  be- 
cause It  would  divert  the  jury's  attention 
from  the  testimony  relating  to  the  defend- 
ants' rules  as  to  the  giving  of  a  warning 
when  the  locomotive  was  about  to  move  and 
Its  control  while  in  motion,  and  the  probable 
knowledge  acquired  by  the  decedent  regard- 
ing these  matters  from  her  habitual  observa- 
tions. Davis  V.  Railroad.  68  N.  H.  247,  44 
AtL  388.  The  request  for  this  instruction 
was  also  properly  denied. 

The  request  for  an  Instruction  that  the 
decedent  was  a  trespasser,  and  the  plaintiff 
was  not  entitled  to  a  verdict  unless  her  peril 


was  discovered  by  the  defendants'  employes 
In  season  to  prevent  injury  to  her  by  an  ex- 
ercise of  ordinary  care,  was  properly  denied, 
for  the  reasons  stated  in  the  former  opinion 
in  this  case.  MInot  v.  Railroad,  73  N.  H.  317, 
321,  61  Atl.  509.  One  of  the  witnesses  called 
by  the  plaintlfr  was  allowed  to  testify,  sub- 
ject to  the  defendants'  exception,  that  the  1 
o'clo<^  Jefferson  Hill  train  for  four  or  five 
years  prior  to  the  summer  of  1902  was  han- 
dled )nst  the  same  as  it  was  that  summer. 
The  defendants  say  this  testimony  was  Ir- 
relevant and  calculated  to  mislead  the  jury. 
It  had  the  same  relevancy  to  the  questions 
on  trial  that  the  testimony  had  relating  to 
the  movements  of  the  train  during  the  sum- 
mer of  1902.  The  uniformity  of  the  custom 
for  four  or  five  years  would  be  likely  to  Im- 
press the  decedent,  who  resided  near  the 
station  for  some  years  and  habitually  ob- 
served the  movements.  It  had  a  natural  tend- 
eacy  to  make  her  knowledge  definite  and 
certain.  Whether  the  testimony  should  have 
been  limited  to  a  briefer  period  than  four  or 
five  years  was  a  question  that  was  within 
the  discretion  of  the  court  to  determine,  and 
is  not  open  to  consideration  here. 

The  defendants'  exception  to  the  declina- 
tion of  the  court  to  limit  the  testimony  re- 
garding the  custom  as  to  the  movements  of 
the  Jefferson  Hill  train  to  the  time  of  day 
Immediately  following  Its  arrival  at  Cherry 
Mountain  is  also  overruled,  for  the  reasons 
above  stated. 

The  plaintiff,  upon  the  cross-examination 
of  the  conductor  and  the  engineer  of  the  Jef- 
ferson Hill  train,  attempted  to  show  that  cer- 
tain of  the  defendants'  rules  applied  to  the 
situation  as  the  train  backed  down  the  sid- 
ing, and  required  certain  precautions.  In 
doing  so,  he  read  the  rules  to  the  witnesses 
In  the  hearing  of  the  jury,  and  asked  ques- 
tions concerning  their  application.  The  de- 
fendants excepted  to  this  course.  It  was  a 
dangerous  course  for  the  plaintiff  to  take, 
but  It  does  not  appear  that  it  could  possibly 
result  In  any  harm  to  the  defendants  In  this 
Instance.  As  to  two  of  the  rules  read,  the 
witness  testified.  In  substance,  that  they  had 
no  application  to  the  situation  of  the  back- 
ing train,  and  neither  of  them  was  offered  in 
evidence.  One  of  them  was.  In  substance, 
the  same  as  another  rule  that  was  put  in  evi- 
dence by  the  plaintiff  and  obviously  applied 
to  the  situation,  and  the  other  was  entirely 
Immaterial  and  harmless.  A  third  one  was 
put  In  evidence  without  objection. 

Exceptions  overruled.    All  concurred. 


(74  N.  H.  KO) 
DUGGAN  V,  BOSTON  4  M.  R.  R. 

(Supreme  Court  of  New  Hampshire.    HilUbor- 
ongh.    May  7.  1907.) 

1.  Railboads— Cbossiro  Accident  —  Death 
OF  CWII.D  —  CoNTBrBtrroBT  Neoliqercb  — 
Question  fob  Jubt. 

Where  plaintiff's  Intestate^  a  child  of  nine, 

was  killed  by  being  struck  by  a  n^lroad  train  a* 
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she  w&s  crossioK  the  tracks  at  a  crossing,  she 
was  not  chargeable  with  negligence  as  a  matter 
of  law,  though  she  saw  the  train  when  she 
started  to  cross  in  front  of  it. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  41,  Railroads,  §§  1029-1036,  1167.] 

2.  Same— PBOXIHA.TE  Cause. 

Plaintiff's  intestate,  a  child  of  nine,  was 
killed  while  crossing  defendant's  railroad  tracks. 
She  came  into  the  engineer's  field  of  vision 
when  the  engine  wag  more  than  300  feet  from 
the  crossing.  If  the  engineer  had  put  on  the 
brakes,  the  train  could  have  been  stopped  in 
time  to  have  avoided  the  accident;  but  nothing 
was  done  until  the  train  was  within  a  few 
feet  of  the  crossing.  Held,  that  defendant's 
negligence  in  failing  to  sooner  stop  the  train 
was  the  proximate  cause  of  the  accident. 

Exceptions  from  Superior  Court,  Hills- 
borough County;  Pike,  Judge. 

Action  by  Joseph  H.  Duggan,  as  adminis- 
trator, etc.,  against  the  Boston  &  Maine  Rail- 
road. A  verdict  was  rendered  in  favor  of 
the  plaintiff,  and  the  case  was  transferred  on 
defendant's  exception  to  the  denial  of  a  mo- 
tion for  a  directed  verdict  in  its  favor.  Ex- 
ception overruled. 

A  highway  in  Bast  Manchester,  known  as 
the  "Hall  Road,"  crosses  the  defendants' 
railroad  at  grade.  The  highway  runs  north 
and  south.  The  railroad  Is  built  on  a 
curve,  but  its  general  direction  Is  east  and 
west,  and  its  grade  is  descending  in  both 
directions  from  the  crossing.  On  the  east 
side  of  the  highway  and  north  of  the  rail- 
road is  a  large  building  Imovrn  as  the  "wrap- 
per factory";  its  southwest  corner  being 
41  feet  north  of  the  northerly  rail.  The 
south  line  of  the  building.  If  produced,  would 
Intersect  the  center  of  the  railroad  436  feet 
east  of  the  crossing;  but  at  a  point  11  feet 
nearer  the  track  there  Is  an  unobstructed 
view  of  the  railroad  toward  the  east  for 
more  than  500  feet.  For  a  long  time  a  large 
number  of  small  children  had  been  accustom- 
ed to  play  on  and  near  the  crossing.  The 
plaintiff's  intestate  either  had  Joined  or  was 
about  to  Join  in  a  game  of  bide  and  seek  at 
the  crossing  when  she  was  killed.  She  was 
9%  years  old,  of  average  size  and  Intelli- 
gence, but  very  nervous  when  near  a  moving 
train.  She  left  her  home,'  which  was  located 
north  of  the  crossing,  about  7  o'clock  In  the 
evening  of  May  30,  1903,  and  went  directly 
to  the  northwest  comer  of  the  factory,  where 
she  stopped  a  few  minutes  and  ate  some 
bread  and  butter.  She  was  next  seen  at  the 
southwest  corner  of  the  factory,  where  she 
looked  down  the  railroad  toward  the  east, 
and  then,  stepping  a  few  feet  nearer  to  the 
crossing,  she  looked  down  the  railroad  to- 
ward the  west  She  then  started  to  run 
across  the  tracks,  looking  straight  ahead, 
but  was  struck  by  a  train  from  the  east  and 
killed  when  nearly  over  the  crossing.  At 
the  time  she  was  seen  looking  toward  the 
east,  the  engine  was  from  500  to  600  feet 
from  the  crossing,  and  approaching  it  at  a 
speed  of  from  40  to  50  miles  an  hour.  Noth- 
ing was  done  to  notify  the  child  of  the  ap- 
proach of  the  train,  nor  was  any  effort  made 


to  check  Its  speed  until  it  was  within  a  few 
feet  of  the  crossing.  If  the  brakes  had  been 
applied  when  the  engine  was  250  feet  distant 
from  the  crossing,  the  accident  would  not 
have  happened.  The  engineer  had  an  unob- 
structed view  of  the  crossing,  and  the  space 
between  it  and  the  factory,  from  the  time 
the  engine  was  within  400  feet  of  the  cross- 
ing until  the  child  was  struck. 

Burnham,  Brown,  Jones  &  Warren,  for 
plaintiff.    Branch  &  Branch,  for  defendant 

XOUNG,  J.  As  the  plaintiff's  intestate 
was  but  nine  years  old,  It  cannot  be  said  as 
a  matter  of  law  that  she  was  guilty  of  con- 
tributory negligence,  even  if  she  saw  the 
train  when  she  started  to  run  over  the  cross- 
ing. Warren  v.  Railway,  70  N.  H.  352,  47 
Atl.  73S;  Blsaillon  v.  Blood,  64  N.  H.  565, 
15  Atl.  147;  Napurana  v.  Young  (N.  J.  Err. 
&  App.)  65  Atl.  1052;  McLarty  T.  BaUroad 
(Ga.)  56  S.  B.  297.  It  will  not  be  necessary 
to  consider  whether  she  was  rightfully  or 
wrongfully  on  the  crossing;  for,  if  she  was 
wrongfully  there,  that  would  not  prevent 
the  plaintiff  from  recovering,  if  "at  the  time 
of  the  accident  she  was  in  the  exercise  of 
ordinary  care,  and  they  knew  of  her  presence 
in  a  dangerous  situation,  or  failed  to  exercise 
due  care  to  discover  her  presence  in  such  a 
situation  when  circumstances  existed  which 
would  put  a  person  of  average  prudence  up- 
on Inquiry"  (Brown  v.  Railroad,  73  N.  H. 
568,  573,  64  AU.  194);  and  it  could  be  found 
from  the  fact  that  small  children  were  in 
the  habit  of  playing  on  the  crossing  that 
such  circumstances  existed  (Mitchell  v.  Rail- 
road, 68  N.  H.  96,  34  Atl.  674).  So  the  ques- 
tion whether  there  was  any  evidence  from 
which  it  could  be  found  the  defendants  were 
negligent  resolves  Itself  Into  the  question 
whether  or  not  it  can  be  said  as  a  matter  of 
law  that  the  ordinary  man  is  accustomed  to 
run  a  train  at  a  speed  of  50  miles  an  hour, 
over  a  grade  crossing  on  which  he  loiows 
small  children  may  be  playing,  without  do- 
ing anything  to  determine  whetier  there  are 
any  children  on  It,  until  he  is  so  close  to  It 
that  be  can  do  nothing  to  prevent  an  acci- 
dent; for  It  could  be  found  that  that  was 
what  the  defendants  did,  on  the  view  which 
they  concede  may  be  taken  of  the  evidence. 
According  to  that  view,  the  train  was  mov- 
ing seven  times  as  fast  as  the  little  girl. 
So  she  came  into  the  engineer's  field  of 
vision  when  the  engine  was  more  than  300 
feet  from  the  crossing,  namely,  seven  times 
45  feet,  the  distance  from  the  southwest  cor- 
ner of  the  factory  to  the  point  where  she 
was  killed.  If  he  had  seen  her  at  that  time 
and  put  on  the  brakes,  or  if  he  had  put  them 
on  when  the  engine  was  60  or  even  a  100 
feet  nearer  the  crossing,  it  could  be  found 
that  the  accident  would  not  have  happened. 
Consequently  it  could  be  found  that  the  de- 
fendants were  negligent,  and  that  their  negli- 
gence was  the  cause  of  the  accident 


Exception  overruled.    AU  com 
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(102  Me.  298) 

PARNSWORTH  et  al.  ▼.'  WHITINO  et  «L 

(Supreme  Judicial  Court  of  Maine.     Dec.  18, 

1906.) 

1.  Will*— CiONSTBnCTlON— liAPSKD    LEOAOT. 

It  is  the  general  rule  that  a  legacy  or 
devise  will  lapse  when  the  legatee  or  devisee 
dies  before  the  testator.  A  testator,  however, 
may  by  express  provisions  In  his  will,  or  by 
language  from  which  a  clear  implication  may 
be  drawn  that  such  was  his  intention,  prevent  a 
lapse  of  the  devise  in  case  of  the  death  of  the 
legatee  or  devisee  before  the  testator, 

(Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  49,  Wills,  i  1997.] 

2.  Same— PABTictTLAB  Phbases. 

But  it  is  also  well  settled  that  the  nse  of 
mere  words  of  limitation  will  not  prevent  the 
lapsing  of  a  devise,  and  that  the  phrases,  in 
different  forms  frequently  and  commonly  used 
in  a  devise,  such  as  "and  his  heirs,"  or  "and 
hia  heirs  or  assigns,"  are  words  of  limitation 
merely,  descriptive  of  the  natnre  of  the  estate 
devised,  and  do  not  create  a  substituted  devise. 
[Ed.  Note.— For  cases  in  point,  see  C!ent.  Dig. 
vol.  39,  Wills,  «  1061-lOffi,  1202.] 

3.  Same. 

In  the  case  at  l>ar,  the  first  and  second 
clauses  of  the  will  of  the  deceased  testator  read 
as  follows: 

"First.  I  give,  devise  and  bequeath  unto  my 
wife  Helen  A.  Farnsworth  and  her  heirs,  one 
half  of  all  my  estate,  both  real  and  personal, 
in  whatever  it  may  consist  or  wherever  situated 
at  the  time  of  my  decease. 

"Second.  I  give,  devise  and  bequeath  unto  my 
wife,  Helen  A.  Farnsworth  the  remaining  one- 
half  of  all  my  said  estate,  both  real  and  per- 
sonal, to  be  by  her  used  and  disposed  of  during 
her  natural  life,  precisely  the  same  as  I  my- 
self might  do  were  I  living:  and  giving  my  said 
wife  full  power  to  sell,  exchange,  invest  and  re- 
invest the  same,  in  the  same  manner  I  might 
do  if  living,  but  if  any  of  the  said  remaining 
one-half  of  my  said  estate  shall  remain  undis- 
posed of,  by  ray  said  wife  at  the  time  of  her 
decease,  and  my  mother,  Mary  C.  Farnsworth, 
shall  then  be  living,  then  I  give,  devise  and  be- 
queath all  such  residue  and  remainder  of  said 
refmaining  one-half  of  my  estate  unto  my  moth- 
er, Bflary  C.  Farnsworth,  but  in  the  event  that 
my  wife  shall  survive  my  mother  then,  on  the 
decease  of  my  mother,  I  give,  devise  and  t>e- 
qneath  all  said  residue  and  remainder  of  said 
one-half  of  my  estate,  unto  my  wife  Helen  A. 
Farnsworth  and  her  heirs,  it  being  my  inten- 
tion herein,  that  on  the  decease  of  my  mother, 
all  of  my  estate,  real  and  personal  shall  become 
the  property  of  my  wife,  she  to  have  full  power 
to  dispose  of  the  same,  by  will  or  otherwise, 
as  she  may  think  proper," 

•The  testator  died  on  May  9.  1906.  His  wife, 
Helen  A.  Farnsworth.  one  of  the  beneficiaries 
named  in  his  will,  died  May  5,  1905,  four  days 
prior  to  the  death  of  the  testator.  The  testa- 
tor and  his  wife  left  no  issue.  Mary  C.  Farns- 
worth, the  mother  of  the  testator,  to  whom,  by 
the  will,  a  remainder  in  a  jiortion  of  the  estate 
was  given  in  case  she  survived  the  wife,  is 
still  living. 

Held:  (1)  That  the  devise  of  one  half  of  the 
testator's  estate  under  the  first  clause  of  the 
will  lapsed  by  the  death  of  the  devisee  prior 
to  that  of  the  testator,  that  there  was  no  dev- 
isee by  substitution,  and  no  other  testamentary 
disposition  of  this  one  half  of  the  testator's  es- 
tate upon  the  decease  of  the  testator.  There- 
fore this  one  half  of  his  estate  descended  as 
intestate  property  according  to  the  statutes  of 
descent  and  distribution.  (2)  That  to  the  other 
half  of  the  testator's  estate,  mentioned  in  the 
second  clause  of  the  will,  the  death  of  the  life 
tenant  merely  accelerated  the  taking  of  the 
remainder  by  the  mother.    Upon  the  death  of 


the  testator  his  mother  took  under  the  will  this 
one  half  of  the  estate  in  fee  simple. 

[Ed.  Note.— For  cases  in  point,  see  Ont  Dig. 
TOl.  49,  Wills,  {  2003.] 

4.  Same— Statutoky  Pbovibior. 

The  common-law  rule  that  a  devise  to  a 
devisee,  who  dies  prior  to  the  death  of  the 
testator,  will  lapse,  has  been  modified  under 
certain  conditions  in  this  state  by  Rev.  St.  c. 
76,  i  10,  wherein  it  is  provided:  "When  a  rela- 
tive of  the  testator,  having  a  devise  of  real  or 
personal  estate,  dies  before  the  testator,  leav- 
ing lineal  descendants,  they  take  such  estate  as 
would  have  been  taken  by  such  deceased  rela- 
tive if  he  had  survived.'  But  this  statutory 
provision  in  no  way  chimges  the  rule  in  the 
case  at  bar,  for  two  reasons,  viz.:  The  deceased 
devisee,  the  wife  of  the  testator,  was  not  a 
relative  of  the  testator  within  the  meaning  of 
the  statute;  and  she'  did  not  leave  any  lineal 
descendants.  See  Farnsworth  t.  Whiting,  66 
AU.  833. 

[Ed.  Note.— For  cases  in  twint,  see  Cent.  Dig. 
Tol.  49.  Wills,  a  1191-1197.] 

(Official.) 

Report  from  Supreme  Judicial  Court,  Knox 
County,  In  Equity, 

Action  by  Mary  O.  Farnsworth  and  others 
against  (Jeorge  F.  Whiting  and  others.  De- 
cision on  report.    Decree  for  def endan'bs. 

Bill  in  equity  asking  for  the  construction 
of  the  will  of  James  R.  Farnsworth,  late  of 
Rockland,  deceased.  Heard  on  bill,  answer, 
and  eTidence  at  the  April  term,  1906,  of  the 
Supreme  Judicial  C!ourt,  Knox  county.  At 
the  conclusion  of  the  evidence  the  cause  was 
reported  to  the  law  court  and  "upon  so  much 
of  the  evidence  as  Is  legally  admissible"  that 
court  "to  enter  such  judgment  as  the  legal 
rights  of  the  parties  require."  See  Mary  C. 
Farnsworth  et  al..  Appellants,  v.  George  F. 
Whiting  et  aL  (next  following  this  case),  66 
AU.  833. 

All  the  material  facts  appear  in  the  opinion. 

Argued  before  WISWELL,  C.  J.,  and  EM- 
ERY, SAVAGE,  POWERS,  PEABODY,  and 
SPEAR,  JJ. 

Orville  Dewey  Baker,  for  plaintiffs.  D. 
N.  Mortland  and  Rodney  I.  Thompson,  for  de- 
fendants. 

WlSWMJlt,  0. 3.  Bin  in  equity  asking  for 
the  constmction  of  the  will  of.  James  R. 
Farnsworth,  late  ot  Rockland,  deceased. 

The  two  clanses  of  the  will  to  be  construed, 
are  as  follows: 

"First.  I  give,  devise,  and  bequeath  unto 
my  wife,  Helen  A.  Farnsworth  and  her  belrs, 
one  half  of  all  my  estate,  both  real  and  per- 
sonal, In  whatever  it  may  consist  or  where- 
erer  situated  at  the  time  of  my  decease. 

"Second.  I  give,  devise  and  bequeath  unto 
my  wife,  Helen  A.  Farnsworth  the  remaining 
one-half  of  all  my  said  estate,  both  real  and 
personal,  to  be  by  her  used  and  disposed  of 
during  her  natural  lUe.  precisely  the  same  as 
I  myself  might  do  were  I  living;  and  giving 
my  said  wife  full  power  to  sell,  exchange,  in- 
Test  and  reinvest  the  same,  in  the  same  man- 
ner I  might  do  if  living,  but  if  any  of  the 
said  remaining  one-h^r^of ^ig^,^^^^^ 
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shall  remain  undisposed  of,  by  my  sa!d  wife 
at  the  time  of  her  de<:ea8e,  and  my  mother, 
Mary  0.  Famswortb,  shall  then  be  living, 
then  I  give,  devise  and  bequeath  all  such 
residue  and  remainder  of  said  remaining  one 
half  of  my  estate  unto  my  mother,  Mary  G. 
Famsworth,  but  in  the  event  that  my  wife 
shall  survive  my  mother  then,  on  the  decease 
of  my  mother,  I  give,  devise  and  bequeath  all 
such  residue  and  remainder  of  said  one-half 
of  my  estate,  unto  my  wife  Helen  A.  Fams- 
worth and  her  heirs,  it  being  my  intention 
herein,  that  on  the  decease  of  my  mother,  all 
my  estate,  real  and  personal  shall  become  the 
property  of  my  wife,  she  to  have  full  power 
to  dispose  of  the  same,  by  will  or  otherwise 
aa  she  may  think  proper." 

James  R.  Farnswortb  died  on  May  0,  1905. 
His  wife,  Helen  A.  Famsworth,  one  of  the 
beneficiaries  named  in  his  will,  died  May  5, 
1906,  four  days  prior  to  the  death  of  the  tes- 
tator. The  testator  and  bis  wife  left  no  Is- 
sue. Mary  C.  Famsworth,  the  mother  of  the 
testator,  to  whom,  by  the  will,  a  remainder 
in  a  portioin  of  the  estate  was  given  In  case 
she  survived  the  wife,  is  still  living.  The 
parties  to  the  bill  are  Mary  C.  Famsworth, 
mother  of  the  testator,  Lucy  C.  Famsworth 
and  Josephine  Famsworth  Rollins,  both  sis- 
ters of  the  testator,  complainants,  and  George 
F.  Whiting  and  Isabella  F.  Martin,  the  broth- 
er and  sister  and  only  next  of  kin  of  Helen 
A.  Famsworth,  defendants. 

If  the  testator's  wife  bad  survived  him,  the 
construction  of  these  two  clauses  of  the  will 
would  have  been  very  simple.  Under  the 
first  clause  she  would  have  talien  an  estate  in 
fee  simple  in  one-half  of  all  the  testator's 
property  at  the  time  of  his  decease^  Under 
the  second  clause  she  would  have  taken  an 
estate  for  life,  with  full  power  of  disposal, 
in  the  remaining  one-half  of  her  husband's 
property,  with  a  remainder  to  the  testator's 
mother  in  fee  simple,  if  the  latter  survived 
the  wife,  of  all  that  remained  of  this  half  un- 
disposed of  at  the  time  of  the  wife's  decease, 
and  in  the  event  of  the  death  of  the  mother, 
leaving  the  wife  surviving,  the  latter  would 
have  then  taken  an  estate  in  fee  in  this  re- 
maining one-half  of  the  testator's  property. 
.  How  were  these  results  affected  by  the 
fact  that  the  death  of  the  wife  occurred  be- 
fore that  of  the  testator?  The  contention  of 
tile  defendants,  the  heirs  of  Mrs.  Famswortb, 
is  tliat  they,  as  her  heirs,  took  the  first  one- 
half  of  the  property  devised,  as  substituted 
devisees,  in  her  place;  that  the  devise  in  the 
first  clause  was  equivalent  to  a  devise  to  her, 
if  living  at  the  time  of  the  testator's  death,  if 
not,  to  them  described  as  her  heirs;  that  by 
the  use  of  the  words  in  the  devise  to  the  wife, 
"and  her  heirs,"  the  testator  evinced  an  in- 
tention, by  implication,  at  least,  that  the  de- 
vise should  not  lapse,  upon  her  death  prior  to 
bis,  but  that  they  should  take  under  the  will 
as  substituted  devisees. 

The  general  rule  is  that  a  legacy  or  devise 
will  lapse  when  the  legatee  or  devisee  dies  be- 


fore the  testator.  A  testator  may  by  express 
provisions  in  his  will,  or  by  language  froia 
which  a  clear  implication  may  be  drawn  that 
such  was  his  intention,  prevent  a  lapse  of  the 
devise  in  case  of  the  death  of  the  legatee  ix 
devisee  before  the  testator.  But  it  is  equally 
well  settled  that  the  use  of  mere  words  of 
limitation  will  not  prevent  the  lapsing  of  the 
devise,  and  that  the  phrases,  in  different 
forms  frequently  and  commonly  used  in  a 
devise,  such  as  "and  his  heirs,"  or  "and  his 
heirs  or  assigns,"  are  words  of  limitation 
merely,  descriptive  of  the  nature  of  the  es- 
tate devised,  and  do  not  create  a  substituted 
devise.  Numerous  cases  from  many  Juris- 
dictions in  support  of  these  general  rules  may 
be  found  In  18  A.  &  B.  Encyc.  of  L.  (2d  Bd.) 
749  et  seq. 

This  rule  of  interpretation  has  been  adopt- 
ed In  a  very  clear  and  emphatic  language 
in  this  state  in  Kenlston  v.  Adams,  80  M& 
290,  14  Atl.  .203,  followed  by  Morse  v.  Hay- 
den,  82  Me.  227,  19  Ati.  443,  and  Stetson 
V.  Eastman,  84  Me.  367,  24  AtL  868.  A  lead- 
ing case  In  Massachusetts  upon  the  subject 
is  that  of  Kimball  v.  Story,  108  Mass.  384, 
wherein  it  Is  said:  "The  general  rule,  pre- 
vailing in  equity  as  at  law,  that  If  a  legatee 
dies  after  the  making  of  the  will  and  be- 
fore the  death  of  the  testator,  the  legacy 
lapses,  is  not  affected  by  the  insertion,  after 
the  name  of  the  legatee,  of  the  words  'his 
heirs,  executors,  administrators  and  assigns,' 
unless  a  declaration  that  tl»  legacy  shall  not 
lapse  Is  superadded,  for  those  words,  ac- 
cording to  their  uniform  and  well-establish- 
ed interpretation,  only  Express  the  intui- 
tion of  the  testator  to  pass  the  absolute  prop- 
erty in  the  estate  real  or  personal  to  the 
legatee."  This  case  has  been  followed  In 
three  recent  Massachusetts  cases.  Wood  v. 
Seaver,  158  Mass.  411,  83  N.  B.  587,  Bryeon 
▼.  Holbrook,  159  Mass.  280,  84  N.  B.  270, 
and  Horton  v.  Earle,  162  Mass.  448,  38  N. 
E.  1135.  In  all  of  which  cases  It  was  held 
by  the  court  that  similar  expressions  were 
only  words  of  limitation,  descriptive  of  the 
estate  devised ;  that,  the  death  of  the  devisee 
or  legatee  having  occurred  prior  to  that  of 
the  testator,  the  legacy  lapsed ;  and  that  the 
words  did  not  show  an  intention  upon  the 
part  of  the  testator  to  create  a  devisee  by 
substitution. 

It  Is  true  courts  have  not  infrequently  held 
that  the  addition  of  the  words  "or  heirs," 
Instead  of,  as  In  this  case,  "and  heirs,"  im- 
plies a  substitution  so  as  to  prevent  a  lapse 
of  the  devise  upon  the  death  of  the  devisee: 
As  said  by  this  court  in  Kenlston  v.  Adams, 
supra:  "Although  a  very  refined  Interpre- 
tation, It  has  been  resorted  to  in  Instances 
where  Justice  can  be  best  administered  only 
by  its  application."  It  Is  also  true,  as  re- 
marked in  that  case:  "But  courts  have  In 
some  instances  gone  so  far  as  to  bring  un- 
der the  same  rule  devises  running  to  a  person 
named  'and'  his  heirs,  by  making  the  word 

'and'  read  as  if  it  were  the.word  \>r^  bpt 
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tbis  has  n?ver  been  done  unless  the  other 
provisions  la  the  will  require  such  a  construc- 
tion, and  we  can  find  no  case  where  It  has 
been  permitted,  If  the  devise  runs  to  assigns 
as  well  as  to  heirs."  As  expressed  in  the 
case  of  GUmore's  Estate,  154  Pa.  523,  26 
Atl.  614«  35  Am.  St  Rep.  835 :  "Ck>urts  will 
transpose  the  clauses  of  a  will,  and  construe 
'or'  to  be  'and'  and  'and'  to  be  'or*  only 
when  absolutely  necessary  to  do  so  In  order  to 
support  the  evident  meaning  of  the  testator." 

There  Is  nothing  in  this  will  which  would 
require  or  permit  the  substitution  of  the 
word  "or"  for  that  used,  and  there  can  no- 
where be  found  in  the  will  the  slightest  Inti- 
mation of  any  Intention  upon  the  part  of 
the  testator  to  make  the  heirs  of  his  wife  his 
beneficiaries  in  case  ber  death  should  occur 
before  his.  It  is  argued  upon  the  part  of 
the  wife's  heirs  that  such  an  intention  may 
be  discovered  from  the  fact  tbat  the  testator 
divided  his  estate  into  two  halves,  making  a 
different  disposition  of  each;  but  bis  purpose 
in  doing  this  seems  to  ns  perfectly  apparent 
He  desired  tbat  his  wife  should  have  one  h.tlf 
of  the  estate  absolutely.  As  to  the  other  half, 
he  desired  to  make  a  provision  for  the  benefit 
of  his  mother  In  the  contingency  that  she 
should  outlive  bis  wife,  but  that  If  the  wife 
outlived  the  mother,  then  his  purpose  was 
tbat  the  wife  should  have  the  whole  of  his 
estate  absolutely  and  in  fee  simple.  And  this 
obvious  purpose  was  carried  Into  effect  by 
appropriate  language. 

This  common-law  rule  that  a  devise  to  dev- 
isee, who  dies  prior  to  the  death  of  the  tes- 
tator, will  lapse,  has  been  modified  under 
certain  conditions  in  this  state  by  Rev.  St. 
c.  76,  I  10,  wherein  It  Is  provided:  "When 
a  relative  Of  the  testator,  having  a  devise 'of 
real  or  personal  estate,  dies  before  the  tes- 
tator, leaving  lineal  descendants,  they  take 
such  estate  as  would  have  been  taken  by  such 
deceased  relative  if  he  had  survived."  Buf 
tfalB  statutory  provision  in  no  way  changes 
the  rule  in  this  case  for  two  reasons:  The 
deceased  devisee,  the  wife  of  the  testator,  was 
not  a  relative  of  the  testator  within  th^ 
meaning  of  the  statute.  Keniston  v.  Adams, 
supra.  And  she  did  not  leave  any  lineal  de- 
scendants.   Morse  v.  Hayden,  supra. 

The  parol  testimony  offered  In  this  case  Is 
utterly  useless  as  affording  any  assistance  in 
the  construction  of  the  wllL  Much  of  It  was 
inadmissible,  and  the  rest  of  it  of  no  value. 
In  the  construction  of  a  will,  parol  testimony 
to  frequently  of  some  assistance  for  the  pur- 
pose of  identifying  the  beneficiary,  or  the 
subject-matter  of  the  devise,  or  explaining  the 
situation  and  circumstances  surrounding  the 
testator  at  the  time  of  making  the  will  to  be 
construed,  or  ft>r  the  purpose  of  throwing 
some  light  upon  the  sense  in  which  words  of 
doubtful  and  ambiguous  meaning  were  used ; 
but  the  testator's  "declarations  of  intentions, 
whether  made  before  or  after  the  making  of 
the  will,  are  alike  inadmlsBibie."  1  GreenL 
on  Evidence,  f  290. 
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As  to  the  first  danse,  then,  the  devise  laps- 
ed by  the  death  of  the  devisee  i>rior  to  that 
ot  the  testator,  there  was  no  devisee  by  snb- 
stitntlon,  and  no  other  testamentary  dispo- 
sition of  this  <me-balf  of  the  testator's  es- 
tate. Upon  his  death,  that  one  half  of  his 
property  therefore  descended  as  intestate 
property  according  to  the  statutes  of  descent 
and  distribution.  As  to  tbe  other  half  of  his 
estate,  mentioned  In  the  second  clause  of  the 
will,  the  death  of  the  life  tenant  merely  ac- 
celerated the  taking  of  the  remainder  by  bis 
mother.  Upon  the  death  of  the  testator  bis 
mother  took  this  one-half  of  the  estate  in  fee 
simple,  under  the  will. 

A  decree  may  be  made  In  accordance  with 
the  opinion,  and  at  that  time  an  order  may 
be  made  for  the  allowance  of  reasonable 
counsel  fees  for  both  sides,  to  be  paid  out  of 
the  estate. 

So  ordered. 

(102  Me.  sot) 

FARNSWORTH  et  al.   v.  WHITING  et  aL 

(Supreme  Judicial  Court  of  Maine.    Dec.  18, 
1906.^ 

AoinNisTBATOB  —  Right  to  Afpointmbnt — 

Statutory  Pbovisions. 

A  certain  person;  who  was  not  of  the  next 
of  kin,  was  anpointed  administrator  with  the 
will  annexed  of  the  estate  of  James  R.  Fams- 
worth,  by  the  probate  court  of  Knox  county. 
From  this  decree  an  appeal  was  talcen  to  the 
Supreme  Court  of  Probate.  After  hearing  in 
the  Supreme  Court  of  Probate,  the  presiding 
justice  made  the  following  order:  "That  the 
appeal  be  sustained,  and  the  decree  of  the  pro- 
bate court  appealed  from  bo  reversed ;  that  the 
cause  be  remanded  to  the  probate  court  lielow 
for  further  proceedinRs  in  accordance  with  this 
decision ;  and  the  judge  of  the  probate  court 
below  Is  hereby  directed  to  appoint  the  said 
Lucy  C.  Famsworth  Tone  of  the  next  of  kin] 
administratrix,  with  the  will  annexed  on  said 
estate,  if  she  shall  be  found  by  said  judge  to 
be  qualified  and  suitable  for  the  trust,  as  re- 
quested by  all  those  interested  in  said  estate  as 
heirs,  devisees  or  legatees.  If  for  legal  and 
sulMtantial  reasons  the  said  Ijocy  O.  Fams- 
worth is  adjudged  by  him  to  be  unsuitable  for 
said  trust,  the  said  judge  of  probate  shall  commit 
administration  of  the  estate  with  the  will  an- 
nexed to  another  of  the  said  next  of  kin.  or  two 
of  them,  as  he  thinks  fit,  if  qualified  for  the 
trust :  but  if  none  of  said  next  of  kin  are  quali- 
fied and  suitable  for  said  trust  he  shall  com- 
mit the  administration  on  said  estate  with  the 
will  annexed  to  such  person  as  be  deems  suit- 
able." 

Beld.  that  this  order  of  the  Supreme  Gonrt 
of  Probate  was  in  accordance  with  the  provi- 
sions of  the  statutes. 

See  Famsworth  v.  Whiting,  66  Atl.  831. 

fEd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  22,  Executors  and  Administrators,  |  44^] 

(Official.) 

Ebtceptions  from  Supreme  Judicial  Gonrt 
Knox  Ojunty. 

From  the  decree  of  the  probate  court  made 
upon  petition  of  George  P.  Whiting  and  an- 
other, appointing  Joseph  E.  Moore  admlnle- 
trator  with  the  will  annexed  of  the  estate 
of  James  R.  Famsworth,  deceased,  Mary  C:. 
Famsworth  and  others  appealed  to  the  Su- 
preme Court  of  Probate.  To  the  ruling  of 
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the  Suprone  Court  of  Probate,  reversing  the 
decree  of  tbe  probate  court,  and  the  order 
made  bj  the  Supreme  Court  of  Probate, 
Whiting  and  another  alleged  exceptions.  Bx- 
ceptlens  overruled. 

Appeal  from  the  decree  of  the  probate 
court,  Knox  county,  appointing  an  adminis- 
trator with  the  will  annexed  of  the  estate  of 
James  R.  Famsworth.  This  case  is  an  out- 
growth of  the  controversy  invojved  In  the 
preceding  equity  case.  Mary  C.  Famsworth 
et  al.  V.  George  F.  Whiting  et  al.,  66  Atl.  831. 

The  case  fully  appears  In  the  opinion. 

Argued  before  WISWELL,  C.  J.,  and  EM- 
ORT,  SATAOE,  PEABODT,  and  SPEAR.  JJ. 

Orvllle  Dewey  Baker,  for  plaintiffs.  D.  N. 
Mortland  and  Rodney  L  Thompson,  tor  de- 
fendants. 

WISWEUi,  O.  3.  This  case,  an  appeal 
from  the  appointment  of  an  administrator  by 
the  probate  court,  is  an  outgrowth  of  the  con- 
troversy Involved  in  the  preceding  one. 

Upon  the  petition  of  Oeorge  F.  Whiting 
and  Isabella  A.  Martin  the  next  of  kin  of 
Helen  A.  Famsworth,  tbe  deceased  wife  of 
James  R.  Famsworth,  Joseph  E.  Moore,  Esq., 
was  appointed  administrator  with  the  will 
annexed  of  James  R.  Famsworth  by  the 
IMTObate  court  of  Knox  county,'  apparently 
upon  the  assumption  that  these  petitioners 
were  interested  in  his  estate  as  beneficiaries 
under  his  will.  This  assumption  was  erro- 
neous, as  we  have  seen  in  the  preceding  case. 
From  this  decree  the  mother  and  two  sisters 
of  James  R.  Famsworth,  the  deceased,  ap- 
pealed to  the  Supreme  Court  of  Probate. 

After  a  hearing  In  that  court,  the  justice 
presiding  made  the  following  order:  "That 
the  appeal  be  sustained,  and  the  decree  of 
the  probate  court  appealed  from  be  reversed ; 
that  the  cause  be  remanded  to  the  probate 
court  below  for  further  proceedings  In  ac- 
cordance with  this  decision;  and  the  judge 
of  the  probate  court  below  Is  hereby  directed 
to  appoint  the  said  Lucy  C.  Famsworth  ad- 
ministratrix, with  the  win  annexed  on  said 
estate,  if  she  shall  be  found  by  said  judge 
to  be  qualified  and  suitable  for  the  trust,  as 
requested  by  all  those  Interested  In  said  es- 
tate as  heirs,  devisees  or  legatees.  If  for 
legal  and  substantial  reasons  the  said  Lucy 
C.  Famsworth  is  adjudged  by  him  to  be  un-< 
suitable  for  said  trust,  the  said  judge  of 
probate  shall  commit  administration  of  the 
estate  with  the  will  annexed  to  another  of  the 
said  next  of  kin,  or  two  of  them,  as  he  thinks 
fit.  If  qualified  for  tbe  trust;  but  If  none  of 
said  next  of  kin  are  qualified  and  suitable  for 
said  trust,  he  shall  commit  the  administration 
on  said  estate  with  the  will  annexed,  to  such 
person  as  he  deems  suitable."  To  which 
ruling  and  order  the  appellees  alleged  tsrcep- 
tlons. 

There  can  be  no  question  as  to  the  pro- 
priety of  this  order.  By  Rev.  St  c.  66,  |  22, 
"If  there  Is  no  person  whom  the  judge  can 
appoint  executor  of  any  will  according  to 


section  eli^t;  or  if  the  only  one  appointed 
neglects  to  file  the  required  bond  within  the 
time  therein  allowed,  he  may  commit  admhi- 
istratlon  of  the  estate,  with  the  will  annexed, 
to  such  person  as  he  might  appoint  if  the  de- 
ceased had  died  IntesUte."  As  Helen  A. 
Famsworth.  whose  death  occurred  prior  t» 
that  of  the  testator,  was  the  sole  executrix 
named  In  the  will,  section  8,  referred  to  Is 
the  section  quoted.  Is  not  applicabl&  It 
therefore  became  the  duty  of  the  judge  of 
probate  to  appoint  "such  person  as  he  might 
appoint  If  the  deceased  bad  died  intestate." 
By  section  18  of  the  same  chapter,  adminis- 
tration should  have  bem  granted  to  the  next 
of  kin.  or  to  two  or  more  of  them,  "If  the  ap- 
plicants are  more  than  twenty-one  years  old 
and  are  in  other  respects  qualified  for  the 
trust"  There  was  no  adjudication  by  tho 
probate  court  that  the  next  of  kin  of  Jamea 
R.  Famsworth,  the  deceased,  were  unsuitable 
tor  tbe  trust  The  order  of  the  Supreme 
Court  of  Probate  was  in  accordance  with  tbe 
provisions  of  tbe  statutes.  As  no  order  in 
relation  to  costs  was  made  by  the  Supreme 
Court  of  Probate,  none  will  bo  made  upon 
these  exceptions. 

Exceptions  overruled. 

Decree  of  Supreme  Court  of  Probata  af- 
firmed. 


McEBNNA  T.  HOULIHAN  et  aL 

(Supreme   Court   of   Rhode   Island.     Dee.  SI, 

1906.) 

BQcrrr— AifBRDimrr  of  Bux. 

An  amendment  seeking  to  treat  die  agree- 
ment as  a  mortgage,  and  asking  to  redeem  it 
after  the  debts  secured  thereby  are  barred,  is 

Jiroperly  refused,  where  the  bill  as  originally 
ramed  sought  specific  performance  of  an  agree- 
ment to  reconvey.  alleging  payment  of  the  oon- 
lideration  for  the  reconveyance,  though  tbe 
prayer  was  that  the  bill  of  uJe  be  delivered  op 
and  canceled  as  void  for  want  of  delivery. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Die 
Tol.  19,  Equity.  U  561,  662.] 

Appeal  from  Superior  Court,  Provldenco 

County. 

Suit  by  Thomas  McKenna  against  Michael 
J.  Houlihan  and  others.  From  an  adverse 
decree,  complainant  appeals^  Appeal  dismiss- 
ed, and  decree  affirmed,  and  the  cause  Is  re- 
manded to  the  superior  court  for  further 
proceedings. 

James  M.  Gllrain.  for  appellant  Oardner, 
Pierce  ft  Thomley,  for  appellees. 

PER  CURIAM.  We  find  no  error  in  the 
conclusions  of  the  superior  court  The  bill 
as  originally  framed  sought  for  the  specific 
performance  of  the  defendant's  agreonent 
to  reconvey,  alleging  that  tlie  consideration 
for  the  reconveyance  had  been  paid,  althongli 
the  pray^  for  relief  was  that  the  bill  of 
sale  be  delivered  up  and  canceled  as  void 
for  want  of  delivery.  The  evidence  does  not 
sustain  either  of  these  claims.  The  proposed 
amendment  seeks  to  treat  the  agreement  an  a 
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morttace,  Mid  asks  to  redeon  It  after  tke 
dd>ta  which  it  waa  glTcn  'to  secure  have  beea 
barred  by  the  atatnta  of  Umltationa.  Such 
an  amendment  was  properly  refused.  The 
appeal  la  dismissed,  the  decree  of  the  superior 
court  iB  affirmed,  and  the.  case  la  remanded 
to  the  superior  court  for  further  ptoceedinga. 


LBB  T.  RHODB  ISIaAND  00. 
(Supreme  Court  of  Rhode  Island.   Oct.  IS.  1906.) 
New  Thai.  — MiBCONOuoi  ov  3vuT~Awn' 

DAVITB  or  JUBOBB. 

The  affidavits  of  jurors  as  to  what  took 
place  in  the  jury  room  cannot  be  received  to  im- 
peach their  verdict. 

[Ed.  Note.— For  cases  in  point,  aee  Cent.  Dig. 
vol.  37,  New  Trial,  i  280.] 

Exceptions  from  Superior  Court,  Provi- 
dence County. 

Action  by  Frederick  J.  Lee  against  the 
Rhode  Island  Company.  Defendant'a  mo- 
tion for  new  trial  was  denied,  and  It  ex- 
cepted.   Bzceptlona  overruled. 

Lewla  A.  Waterman,  for  plaintiff.  Henry 
W.  Hayes,  Frank  T.  Xleston,  Lefferts  S.  HoGT- 
man,  and  Alonzo  R.  WiUlamB,  for  defendant 

PRR  CURIAM.  This  cause  comes  before 
us  upoD.  exoeptlons  to  the  decision  of  the  su- 
perior court  upon  the  defendant's  motion  for 
a  new  trial,  which  decision  is  embodied  in 
the  following  rescript: 
-  "Sweetland,  P.  J.  At  the  hearing  on  this 
motion  the  reasons  for  a  new  trial  urged  by 
the  defendant  were:  (1)  The  verdict  la  con- 
trary to  the  evidence.  (2)  The  amount  of  the 
damages  awarded  was  excessive.  (8)  The 
Jury  were  tampered  with.  (4)  The  circum- 
stances attending  the  dellberatlona  of  the 
Jury  tended  to  the  prejudice  of  the  defendant 
'^o  consider  the  last  reason  first,  the  de-, 
fense  seeks  to  show  the  nature  of  the  jtiry's 
deliberations  and  to  Impeach  the  verdict  by 
affidavits  of  certain  juron.  The  rule  In, 
Rhode  Island  is  that  the  affidavit  of  a  jury- 
man  'as  to  what  took  place  in  the  jury  room 
•  •  •  must  be  rejected,'  Tucker  v.  Town 
Council,  5  R.  I.  65&  This  la  a  rule  adopted 
in  most  jurisdictions;  but  the  defendant  dtes 
a  number  of  declalone,  showing  an  exception 
t»  this  rule,  where  affidavits  have  been  re- 
ctfved  to  show  any  matter  occurring  In  the 
jury  room  which  does  not  essentially  inhere 
In  the  verdict  itself,  as  that  the  verdict  was 
determined  by  aggregation  and  average,  eta 
That  such  exception  to  the  rule  is  not  favor- 
ed by  our  court  Is  apparent  from  Its  language 
In  Loft  y.  lilnganle,  17  R.  I.  420,  22  AU.  &42. 
After  some  discussion  of  the  question  as  to 
whether  the  amount  of  the  verdict  In  that 
case  vras  obtained  by  aggregation  and  aver- 
age, the  court  says:  'But  it  Is  not  worth  while 
to  discuss  tbe  point  It  Is  well  settled,  and 
tbis  court  has  held,  that  the  affidavits  of  Ju- 
nfB  as  to  what  took  place  in  the  jury  room 
cannot  be  re<!elved  for  tbe  purpose  of  impeach- 
ing their  verdict;  and,  if  the  affidavits  offered 
by  the  defendanta  are  not  considered,  we  bave 


no  Imowledge  conoemlng  tfas  Jury's  dellbera- 
tlona. 

"With  regard  to  the  alleged  attempt  to 
tamper  with  the  Jury  the  court  has  simply  the 
statemoit  of  the  Juror  Oardlner  that  a 
stranger,  claiming  to  represent  tbe  defendant, 
sought  to  induce  him  to  favor  tb*  defendant 
in  tbe  consideration  of  the  verdict  There  la 
nothing  to  diow  that  this  attempt  was  mad* 
by  the  party  in  whose  favor  the  verdict  was 
rendered,  or  that  it  was  made  by  any  one  la 
his  behalf;  and  there  is  no  cause  to  set  tb» 
verdict  aside  on  that  ground. 

"Tbere  was  sufficient  testimony  to  warrant 
the  jury  in  finding  the  defendant  liable.  Tbe 
court  cannot  say  that  the  amount  of  damages 
awarded  was  excessive.  If  the  Jury  believed 
tbe  testimony  of  the  plaintiff  as  to  his  con- 
dition, and  the  testimony  of  Dr.  McOuMe  aa< 
Dr.  Smith. 

"Motion  denied." 

For  the  reasons  therein  expressed,  m  af- 
firm tile  conclusions  of  the  superior  court 

The  defendant's  exceptions  are  overruled, 
and  the  case  Is  remanded  to  the  superl« 
court  for  judgment  upon  the  verdict 


TJSa  ▼.  RHODB  ISLAND  CO. 

(Supreme  Court  of  Rhode  Island.    Oct  IS, 
1906.) 

New  Tbiai<— NKWI.T  Discovkbbd  BvinBiiOB. 

A  new  trial  for  newly  discovered  evidence 
will  be  denied ;  it  not  appearing  to  be  of  such  a 
character  aa  would  be  likely  to  change  the  re- 
sult 

[Bd.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  87,  New  Trial,  |  226.J 

Actlob  by  Frederick  J.  Lee  against  the 
Rhode  Island  (Company.  On  petition  tor  new 
trial.    Dailed. 

Lewis  A.  Waterman,  for  plalntlfl.  Hairy  W- 
Hayes,  Frank  T.  Baston,  Leflerto  S.  HofFman, 
and  Alonzo  R.  Williams,  for  defendant 

PER  CURIAM.  The  newly  discovered  evi- 
dence presented  by  the  defendant  does  not 
seem  to  the  court  of  such  a  character  as 
would  be  likely  to  change  tbe  result  upon  a 
new  trial,  and  It  does  not  appear  to  the  court 
that  justice  requires  a  revision  of  the  oasa. 

Tbe  petition  U  therefore  denied. 


CHARRON  V.  THIVIERCa 

(Supreme  Court  of  Rhode  Island.    Oct  22, 
190S.) 

ABAXxmiiT  AND  Revjvai^Tbovxb— PUIDBII- 
or  OF  Action  for  Tbesfass. 

A  finding  for  defendant  in  trover  for  goods 
in  plaintiff's  store  entered  and  occupied  by  de- 
fendant is  proper  on  conflicting  evidence  aa  to 
whether  defendaDt  exercised  any  dominion  over, 
or  made  any  claim  to,  the  gooda,  except  as  he 
held  them  by  trespassing  on  the  store,  and  an 
action  involving  the  trespass,  in  which  damans 
for  any  inddeats  thereof  are  reoovarabla,  being 
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BxceptlenB  from  SupTeoM  Ooort,  Prort- 
dence  County. 

Action  by.  IJeon  CbflrroD  against  Elcear 
ThiTterge.  Finding  tot  defendant.  Plain- 
tlfl  excepted  and  petitions  for  new  trUL 
Petition  denied. 

Pegram  k  Cooke,  for  plalntlft 

PER  OCRIAM.  Tlila  case  Is  «n  action  of 
trover  for  certain  goods  contained  In  the 
plalntllTB  store  whlcb  was  entered  and  oc- 
cupied by  the  defendant.  The  evidence  Is 
conflicting  as  to  whether  the  dtfendant  exer- 
cised any  dominion  over  or  nmde  any  claim 
to  these  goods,  except  as  he  held  them  by 
trespassing  upon  the  store.  As  there  was  an 
action  pending  between  these  parties  involv- 
ing the  trespass  and  In  which  damages  might 
be  recovered  for  iny  incidents  of  the  trespass, 
we  think  the  conrt  properly  found  for  the 
defendant  in  this  action. 

The  plalntlSTs  petition  for  a  new  trial  is 
denied,  and  the  case  is  remitted  to  the  su- 
perior court  for  Judgment  for  the  defendant. 


8IMM0NELI   ▼.   WHITE   STAB  IiINB. 

(Supreme  Court  of  Rhode  Island.   Mov.  21, 
1906.) 

Monet  Rec*ivh>— Bvidenc*. 

Evidence  that  plaintiff  bought  of  one  who 
had  been  acting  as  agent  of  defendant  carrier  to 
■ell  its  tickets  documents  punx>rting  to  be  pas- 
sage tickets  of  defendant,  wfthout  anything  in 
the  drcumstaaoes  to  give  notice  of  any  revoca- 
tion of  the  agency,  that  tickets  exactly  like 
them  bad  been  accepted  by  defendaat,  and  that 
the  company  repudiated  the  act  of  its  agent  and 
notified  plafntilf  that  the  tickets  were  worthless, 
entitled  plaintiff  to  recover  for  money  had  and 
received. 

fixceptlons  from  Supreme  Ooort,  Provi- 
dence Coimty. 

Action  by  Seraflno  Simmonell  against  the 
White  Star  Ltne  There  was  a  nonsuit  and 
idalntKr  excepted.  Bxceptlon  sutained,  and 
case  remanded. 

James  A.  Wllllaitaa,  for  plalntifl.  William 
jr.  Brown,  for  defendant 

PER  CURIAM.  We  fed  compelled  to  call 
attention  to  the  carelessness  with  which  the 
exceptions  are  drawn.  The  bill  makes  the  ab- 
surd recital  that  a  verdict  was  rendered  for 
the  defendant  for  costs  by  nonsuit  The  first 
and  fifth  exceptions  are  identical  and  com- 
plain of  a  nonsuit  All  the  others  are  based 
upon  a  supposed  verdict  which  we  have 
searclied  the  record  for  In  vain,  although  the 
bill  is  allowed  by  the  judge  who  presided  at 
the  trial.  Following  the  record,  we  have  con- 
sidered the  case  as  a  Judgment  of  nonsuit 
and  we  conclude  that  the  nonsnlt  was  errone- 
ously granted. 

We  think  there  was  sufficient  evidence  to 
sustain  the  count  in  the  declaration  for  mon- 
ey bad  and  received.  It  appeared  that  the 
plalntiS  bought  of  a  person  who  had  been 
acting  as  an  agent  of  the  defendant  to  sell 
Ita  tickets  certain  documents  purporting  to 


be  passage  tickets  of  tfte  defendant  So  far 
as  appears,  there  was  nothing  In  the  circum- 
stances when  the  tickets  were  bought  to 
notify  the  plalnttfT  that  the  defendant  iiad 
revoked  the  agency  of  the  seller.  If  It  had 
done  so,  and  tickets  exactly  like  those  In 
question  bad  been  accepted  as  valid  by  the 
defendant  Having  paid  his  money  to  the 
agent  of  the  defendant  for  valid  tldcets,  he 
Is  entitled  to  recover  it  from  (he  company, 
since  the  company  have  repudiated  dse  act 
of  their  agent  and  have  notified  the  plaintiff 
that  the  tlckete  are  worthless.  The  salt  Is 
not  brought  on  the  contract  printed  on  tbe 
ticket  and  hence  the  conditions  made  there- 
by are  ImmateriaL 

The  plaintiff's  first  exception  is  snstalned, 
and  the  case  is  remanded  to  the  aupotoe 
court  for  a  new  triaL 


HILL  ▼.  UNION  B.  CO. 
(Supreme  Court  of  Rhode  Island.    Na>v.  9,  ISOO) 

New  TaiAir— Newlt  Diboovxbed  Bvidxmce. 

New  trial  will  not  be  granted  for  newly 
discovered  evidence.  It  not  appearing  that  ft 
might  not  have  been  obtained  by  cross-examina- 
tion at  the  trial  or  by  dtligent  inquiry  in  the 
preparation  of  the  case,  and  It  not  being  of  a  de- 
eiaive  nature. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  87,  New  Trial,  i  203.] 

Action  by  Ida  Hill  against  the  Union  BaU> 
road  Company.  Finding  for  plaintiff.  D»- 
fendant  petitions  for  new.  triaL  Petltlaa  d» 
nied. 

See  67  Aa  S7A 

Alfred  S.  Johnson,  Artlrar  P.  Johnson,  anA 
John  P.  Beagan,  for  plaintiff.  Henry  W. 
Hayes,  Frank  T.  Baston,  Lefferto  S,  Hoffman, 
and  Alonio  B.  Williams,  for  defaidaot 

PER  CURIAM.  It  does  not  appear  to  the 
court  that  the  evidence  offered  as  newly  dis- 
covered might  not  have  been  obtained  by 
croschexamlnation  Of  the  plalntUTs  witnesses 
at  the  trial  or  by  diligent  Inquiry  in  the  prepa- 
ration of  the  case.  It  la  not  in  ito  nature  de- 
cisive, nor,  considering  tbe  modifications  «( 
some  of  the  witnesses  and  the  suspicion  nl»> 
ed  as  to  othets,  is  it  entitled  to  great  weight 
On  the  whole,  we  are  not  persuaded  that  Jus- 
tice requires  a  re-exatnination  of  the  case. 

The  petltton  is  therefore  denied  and  di» 
missed. 


<ut  Md.  mt 
ALEXANDBR  t.  MARYLAND  TRUST  Oa 

(three  cases). 
(Court  of  Appeals  of  Marylaad.    May  IS,  1907.) 
1.  CoicraoiasK  Ann  8BrrLBKKirT-<!oi(siDBBA- 

HON. 

To  support  a  compromise,  it  is  sufficient 
that  the  parties  entering  into  It  thoaght  at  tbe 
time  that  there  was  a  bona  fide  question  between 
them,  though  it  may  eventaally  turn  out  that 
there  was,  in  fact,  no  such  question. 


[Ed.  Note.— For  cases  in  point  see  Cent.  Die, 


vol.  10,  Compromise  and  Sett 
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2.  Samk. 

Ab  lodlTidaal  and  a  tnwt  company,  baving 
had  dealings  with  each  other  wita  respect  to 
the  procurement  of  fnnds  for  the  construction  of 
a  railroad,  entered  Into  a  contract  for  the  set- 
tlement of  their  respective  claims.  The  individ- 
ual transferred  n  large  amount  of  common  stock 
of  the  company  organized  to  operate  the  railroad 
for  the  purjHJse  of  having  the  stock,  together 
with  other  securities  transferred  to  the  trust 
aompaay,  disposed  of  to  pay  the  tmat  eompanv 
what  was  due  it  and  to  the  individual  a  speci- 
fied sum,  with  interest.  The  individual  sur- 
rendered a  claim  of  over  $500,000  for  commis- 
alons  besides  the  stock.  Held,  that  the  settle- 
mmt  was  supported  by  a  sufficient  consideration. 

eOd.  NotOL— For  cases  in  point,  see  €ent.  Dig. 
10,  Compromise  and  Settlement,  {$  35-50.1 

8.  9avb. 

A.  and  M.  became  jointly  interested  in  a 
Mexican  government  railway  concession,  and  en- 
tered into  an  agreement  which  gave'  to  A.  four- 
nintha  of  the  profits  retained  by  M.,  whether  in 
bonds  or  stocks  of  the  company  to  be  organized 
to  operate  the  railroad.  A  trust  company,  with 
knowledge  of  the  agreement,  agreed  to  see  to  it 
that  A.  received  his  share  of  the  profits.  Sub- 
sequently a  receiver  was  appointed  for  the  trust 
company,  and  be  and  A.  entered  into  a  contract 
for  the  settlement  of  A.'s  claims  on  A.  sur- 
rendering his  right  to  stock  of  the  railway  com- 
pany deposited  by  M.  with  tlie  trust  company. 
Held,  that  the  settlement  was  supported  by  • 
•officient  consideration. 

SE!d.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  10,  Compromise  and  Settlement,  §{  35-507] 

4.  Receivers— Management  ot  Esiatk— Sxt- 
tlembnt  of  controvebsie8. 

An  Individual,  asserting  a  right  to  an  in- 
tonst  in  corporate  stock  in  possesnon  of  a  trust 
eraipany  in  the  hands  of  a  receiver,  entered  into 
an  agreement  with  the  receiver  for  the  settle- 
ment pt  his  claim.  By  the  agreement,  the  In- 
dWidal  surrendered  his  right  to  the  stock,  in 
consideration  that  he  should  receive  so  much  of 
the  distribution  on  a  sum  supposed  to  be  due 
to  a  third  person  as  would  not  nave  to  be  paid  to 
the  third  person  by  reason  of  counterclaims 
against  him.  Held,  that  the  individual  was  en- 
titled to  a  dividend  on  such  sum,  whether  the 
supposed  claim  in  favor  of  the  third  person  was 
val)d  or  not. 

5.  Save. 

Where  an  agreement  executed  in  good  faith 
by  the  receiver  of  a  trust  cempany  and  an  in- 
dividoal  claiming  an  interest  in  corporate  stock 
in  possession  of  the  company,  whereby  the  in- 
dmdnal  siirrendered  his  interest  in  the  stock 
in  consideration  of  his  receiving  a  dividend  on  a 
certain  claim,  was  for  the  benefit  of  the  estate 
in  charge  of  the  receiver  because  it  enabled  him 
to  more  readily  dispose  of  securities  forming 
the  assets  of  the  company  and  was  approved  by 
the  court,  the  agreement  was  valid  as  being 
within  the  power  of  the  receiver  to  make. 
8.  Sams. 

Where,  in  a  suit  for  the  appointment  of  a 
receiver  of  a  trust  company  and  for  a  sale  and 
distribution  of  its  property,  the  trust  company 
expressly  assented  to  the  granting  of  the  relief 
prayed  for,  it  was  not  necessary  to  give  the  trust 
company^  notice  of  a  proposed  contract  between 
the  receiver  and  a  claimant  for  the  settlement 
of  the  claim  entered  into  vrith  the  approval  of 
the  court,  especially  where  the  trust  company 
knew  of  the  claim  before  the  receivership,  and 
permitted  counsel  for  the  claimant  to  appear 
in  its  name  in  support  of  the  claim. 
7.  Same— Clams— EsTABtLsuHENT. 

It  is  within  the  discretion  of  the  court  in 
receivership  proceedings  to  refuse  to  permit  a 
third  person  to  Intervene  and  take  testimony  aft- 
er the  court  has  acted  on  a  claim. 


8.  Sake. 

Where  a  claimant  in  receivership  proceed- 
ings has  been  misled  by  the  conduct  of  the  other 
parties,  and  for  that  reason  has  failed  to  take 
testimony  in  support  of  his  claim,  the  court 
must  see  t»  it  tliat  he  is  not  prejudiced  thereby. 

Appeal  from  Circuit  Court  No.  2  of  Balti- 
more City;  John  J.  Dobler,  Judge. 

Suit  by  John  S.  Glttings  &  Co.  against  the 
Maryland  Trust  Company  for  the  appoint- 
ment of  a  receiver.  From  decrees  dismissing 
the  i>etitionB  of  John  S.  Alexander  and  Archi- 
bald A.  Alexander  praying  for  leave  to  take 
testimony  to  establish  claims  against  the 
trust  company  and  from  order  denying  re- 
lief prayed  for  by  John  S.  Alexander,  he 
and  Archibald  A.  Alexander  appeaL  Ap- 
peals In  two  of  the  cases  dlnnlsBed,  and  tti« 
decree  reversed  In  the  third  case,  and  re- 
manded, with  instructions. 

Argued  before  BOYD,  PBARCE,  BURKE, 
and  SCHMUCKER,  JJ. 

C.  McH.  Howard,  Rldi.  B.  Tlppett,  and 
John  S.  Wise,  for  appellants.  C.  Baker  Clot- 
worthy  and  J.  Sonttagate  Lemmon,  for  ap- 
pellee. 

BOTD,  J.  There  are  three  appeals  In  this 
record — two  by  John  S.  Alexander  and  one 
by  Archibald  A.  Alexander — but  it  will  be 
unnecessary  to  discuss  them  separately.  In 
view  of  the  concluslODS  we  have  reached. 
Although  the  record  contains  nearly  600 
pages  and  the  briefs  over  200,  the  principal 
questions  in  controversy  are  comparatively 
simple,  after  they  are  separated  from  those 
which  have  no  bearing  on  these  appeals.  It 
will,  however,  be  well  to  state  at  some  length 
the  facts  leading  np  to  the  order  and  de- 
cree appealed  from,  as  they  will  tend  to  ex- 
plain and  throw  light  upon  the  true  situation 
and  rights  of  the  respective  parties,  so  far 
as  necessary  for  the  purposes  of  this  case. 

The  Mexican  government  granted  a  conces- 
sion for  the  building  of  the  Tera  Cruz  & 
Padflc  Railroad,  by  which,  in  addition  to 
the  right  to  construct  and  operate  the  road, 
a  subsidy  in  bonds  of  the  government  was 
granted  at  the  rate  of  $10,000  (Mexican)  per 
kilometre  payable  in  Installments  as  the 
road  was  completed.  The  length  of  the  road 
as  projected  was  350  kilometres  (about  220 
miles).  Messrs.  Reed  k  Campbell  orlglnelly 
held  the  concession.  John  8.  Alexander  en- 
tered upon  negotiations  for  the  control  of  It, 
and  Alfred  Bishop  Mason  became  Jointly  in- 
terested with  him  In  the  project,  upon  the 
representation  of  the  latter  that  he  i^ould 
procure  the  assistance  of  the  Maryland  Trust 
Company  In  constructing  the  road.  Prior  to 
May  3,  1888,  whatever  understanding  existed 
between  Mason  and  Alexander  was  in  parol, 
but  on  that  date  an  agreement  in  writing  was 
entered  Into  between  them.  It  recited  that 
Mason  had  purchased  from  T.  R.  Reed  a  con- 
cession, bearing  date  February  28,  1898,  is- 
•ned  to  him  by  the  government  of  the  United 
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States  of  Mexico,  which  concession  bad  been 
assigned  to  Mason  and  Heniy  J.  Bowdoln, 
and  which  Mason  bad  agreed  to  assign  to 
the  Vera  Cruz  &  Pacific  Railroad  Company. 
It  further  recited  that  Alexander  aided  In 
the  promotion  of  the  undertaking,  and  bad 
agi-eed  to  render  such  services  thereafter, 
under  the  direction  of  Mason,  as  be  might  re- 
quest, upon  an  agreement  for  compensation 
out  of  the  net  proceeds  of  the  undertaking. 
It  was  then  agreed  by  Mason  that,  upon  the 
completion  of  the  contracts  of  subscription 
and  construction,  he  would  pay  Alexander 
for  such  services  "four-ninths  of  such  part 
of  the  net  profits  accruing  from  said  con- 
tracts as  tile  said  Mason  may  retain  for  bis 
own  use  and  benefit,  which  payment  shall 
be  made  by  the  transfer  and  delivery  of  four- 
nluths  of  such  net  profits  in  the  form  In 
which  they  may  be  when  ascertained ;  *  »  * 
that  is  to  say.  In  stocks,  bonds,  or  notes  of 
said  company  or  In  cash  profits."  Alexander 
agreed  to  accept  the  four-ninths,  "and  does 
not  and  will  not  claim  any  interest  In  said 
concession  or  any  Interest  in,  nor  control 
over,  the  undertaking,  except  the  right  to  re- 
ceive the  four-ninths  of  the  net  profits  as 
above  provided."  It  was  provided  that  noth- 
ing In  the  contract  should  prevent  Mason 
from  dealing  with  the  undertaking  as  his 
.own  property,  or  from  canceling  existing 
contracts  with  the  railroad  company  and 
,with  others,  or  from  making  such  other  con- 
tracts as  he  might  see  fit  The  agreement 
was  also  stated  to  be  in  full  settlement  of 
all  questions  existing  between  them  prior 
to  that  date,  and  in  final  determination  and 
definition  of  their  respective  rights.  That 
agreement  was  drawn  by  Henry  J.  Bowdoin, 
who  was  vice  president  of  the  Maryland 
Trust  Company,  and  was  executed  in"  tripli- 
cate; each  of  the  parties  and  the  trust  com- 
pany retaining  a  copy.  Alexander  testified 
that  Bowdoln  "undertook  to  give"  him  notice 
of  any  changes  in  the  contract  between  the 
trust  company  and  the  railroad  company 
that  might  be  made  at  any  time  thereafter. 
On  January  17,  1900,  J.  Bernard  Scott,  secre- 
tary of  the  trust  company,  wrote  to  the 
counsel  for  Alexander:  "Should  there  re- 
main In  our  hands  to  the  credit  of  Mr.  Mason 
any  net  profits,  as  defined  and  set  forth  In 
the  agreement  of  May  3rd,  1898,  we  will,  be- 
fore turning  same  over  to  Mr.  Mason,  notify 
Mr.  Alexander  and  give  blm  an  opportunity 
to  assert  his  claim  for  his  share  in  the  same." 
In  the  petition  of  the  receiver,  to  be  herein- 
after more  i>artlcularly  referred  to,  asking  of 
the  court  authority  to  settle  with  Alexander, 
he  said.  In  speaking  of  the  contract  of  May 
3, 1898:  "The  Maryland  Trust  Company  was 
notified  of  this  contract  between  Alexander 
and  Mason  and  Mr.  Heniy  J.  Bowdoin,  the 
vice  president  of  said  trust  company,  and, 
acting  on  its  behalf,  promised  the  said  Alex- 
ander that  the  trust  company  would  see  that 
four-ninths  of  any  profits  that  might  be  corn- 
lag  to  Mason  should  be  retained  for  his  bene- 


fit." Certain  arrangements  weremade  between 
Mason,  the  railroad  company,  and  the  tnut 
company,  and  the  latter  advanced  from  time 
to  time  large  sums  of  money.  Alexander 
claims  to  have  been  kept  In  the  dark,  and 
evidently  was  not  fully  informed  as  to  what 
was  being  done  between  those  parties.  The 
railroad  company  was  organized  under  the 
laws  of  West  Virginia,  and  In  April,  1001,  a 
new  arrangement  was  entered  into  between 
the  trust  company,  the  railroad  company,  and 
Mason  without  the  knowledge  of  Alexander. 
An  agreement  was  entered  into  between  the 
trust  company  and  Mason  on  April  11,  1901, 
which  recited  the  holdings  of  stock  and 
promissory  notes  of  the  railroad  company  by 
Mason,  which  were  held  by  the  trust  com- 
pany as  collateral  security  for  the  indebted- 
ness of  Mason,  and  by  wlilcb  it  was  agreed 
that  the  trust  company  shonid  vote  the  stock 
as  the  agent  and  attorney  of  Mason  at  the 
meetings  of  the  railroad  company.  In  order 
that  new  contracts  between  Mason  and  tbe 
railroad  company  could  be  entered  Into.  On 
tbe  next  day  (April  12,  1901)  another  agree- 
ment was  made  between  the  trust  company 
and  Mason  which  recited  that  by  the  agreie- 
ment  of  April  11th  It  was  provided  that  the 
railroad  comi>any  was  to  be  capitalized  at 
$5,000,000  first  mortgage  5  per  cent  Amer- 
ican gold  bonds,  $2,500,000  first  preferred 
stock,  $2,500,000  second  preferred  stock,  and 
16,000,000  common  stock,  to  be  issued  under 
the  terms  of  a  contract  to  be  entered  Into 
between  Mason  and  the  railroad  company. 
Maaon  then  covenanted  to  deliver  to  the 
trust  company  the  bonds,  tbe  first  and  sec- 
ond preferred  stock  and  $3,750,000  of  the 
common  stock,  in  consideration  of  which  the 
trust  company  agreed  to  release  him  from 
all  Indebtedness  or  liability  to  the  trust  com- 
pany, together  with  Interest  thereon  existing 
at  that  date,  as  well  as  all  indebtedness  to 
the  associates  of  tbe  trust  company  under 
syndicate  agreements  entered  Into  with  Ma- 
son. That  agreement  provided  for  tbe  sale 
by  the  trust  company,  or  hypothecation  as 
collateral  security,  of  tbe  subsidy  bonds  of 
tbe  government  of  Mexico,  Issued  on  account 
of  tbe  reconstruction  and  equipment  of  the 
Motzorongo  Road,  and  tbe  construction  and 
equipment  of  the  Vera  Cniz  &  Pacific  Rail- 
road and  its  branches,  and  It  was  agreed 
that  Mason  should  receive  a  salary  as  presi- 
dent of  the  railroad  company  of  $20,000  In 
gold  for  tbe  12  months  succeeding  the  Ist 
day  of  April,  1901.  That  tbe  $1,250,000  of 
common  stock  was  allotted  to  Mason  as 
bis  share  of  the  profits  Is  shown  by  what  Is 
called  "Declaration  of  Trust  and  Agreemrait," 
which  was  executed  by  tbe  trust  company, 
through  its  attorney  Mr.  Marbury,  and  by 
Mason  on  March  14,  1902.  That  is  also  so 
stated  In  the  petltldn  of  the  receiver,  which 
said  that  he  was  advised  that  Alexander  was 
not  notified  by  the  trust  company  that  said 
allotment  had  been  made.  The  declaration 
of  trust  is  quite  a  lengthy 
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recites  that,  In  addition  to  the  proceeds  of 
sales  of  the  subsidy  bonds,  the  trust  com- 
pany had  made  large  advances  towards  the 
construction,  operation,  and  maintenance  of 
the  railroad,  and  might  advance  additional 
amounts  for  the  same  or  similar  purposes; 
that  Mason  claimed  to  be  a  creditor  of  the 
railroad  company  in  the  sum  of  $55,000  gold 
for  money  advanced  by  him  at  various  times, 
also  In  the  sum  of  $581,122.91  (Mexican)  for 
commissions  for  money  secured  by  him  for 
its  nse,  and  in  a,  sum  eqnal  to  the  difference 
between  the  cost  of  repairs  of  the  "Ferrocar- 
ril  Agrlcola  de  Motzorongo"  and  the  auKnunt 
of  the  proceeds  realized  from  the  sale  of 
bonds  granted  by  the  Mexican  government  to 
aid  in  such  repairs.  It  further  stated  that 
It  was  the  object  and  purpose  of  the  parties 
to  that  instrument  "to  provide  for  the  final 
adjustment,  settlement,  and  extinguishment 
of  all  claims  existing  between  them,  and  to 
secure  the  repayment  to  them  respectively  of 
their  said  advances";  and,  after  stating  the 
capitalization  of  the  railroad  company  and 
that  Mason  owned  the  $1,250,000  of  common 
stock  which  was  allotted  to  him  "as  his 
sole  share  In  the  profits"  of  the  railroad  en- 
terprise, under  the  agreement  of  At>rll,  1901, 
various  covenants  and  agreements  were  en- 
tered Into.  Mason  agreed  to  transfer  and 
deliver  the  shares  of  the  common  stock  to 
the  trust  company  to  be  held  by  it  for  the 
purposes  and  uses  of  the  agreement  The 
trust  company  declared  that  It  held,  and 
would  bold,  all  the  stocks  and  bonds  of  the 
railroad  company  which  It  already  owned 
and  held  and  those  to  be  transferred  to  it  by 
Mason  as  security  for  the  repayment  to  Itself 
and  to  Mason,  pari  passu,  and  without  pref- 
erence of  one  over  the  other,  of  their  re- 
spective claims  against  the  railroad  com- 
pany, to  wit,  the  claim  of  the  trust  company 
for  moneys  advanced  or  to  be  advanced  by 
It  In  furtherance  of  the  construction,  main- 
tenance, and  operation  of  the  railroad,  in- 
cluding certain  expenses  mentioned,  with  In- 
terest at  6  per  cent,  per  annum  upon  each 
of  said  advances  from  the  date  thereof,  less 
such  amounts  as  the  trust  company  may 
have  received  upon  said  claims  from  sales  of 
subsidy  bonds  or  other  sources  "and  the 
claim  of  said  Mason  against  said  Vera  Cruz 
&  Pacific  Kailroad  Company  for  the  siun 
of  fif  ty-flve  thousand  dollars  ($55,000.00)  gold, 
advanced  by  him  as  aforesaid,  with  Interest 
at  six  ter  cent.  (6  per  cent)  per  annum." 
It  is  then  agreed,  after  the  payment  of  all 
said  claims  in  full,  with  Interest  at  6  per 
cent  per  annum,  to  apply  the  balance,  If 
any,  remaining  of  the  proceeds  of  the  sale 
of  securities,  to  pay  15  per  cent  to  Mason 
and  the  remainder  to  the  trust  company. 
Provision  was  made  for  the  sale,  exchange, 
etc.,  of  the  securities,  and  article  7  of  the 
agreement  provided  as  follows:  "Notwith- 
standing anything  In  this  agreement  to  the 
contrary,  it  Is  expressly  understood  that  the 
trust  company  shall  have  the  right  to  de- 


liver to  John  8.  Alexander  four-ninths  Of 
the  common  stock  of  the  Vera  Cruz  &  Pacific 
Bailroaa  Company  to  which  said  Mason 
was  entitled  as  his  share  of  the  profits  of 
the  Vera  Cruz  &  Pacific  Railroad  enterprise, 
provided  the  same  be  accepted  by  said  Alex-  . 
ander  in  settlement  and  satisfaction  of  all' 
his  claims  to  share  of  said  profits,  and  be 
give  a  proper  release  to  said  Mason,  or  bis 
representatives." 

Mason  released  the  trust  company  and 
the  raUroad  company,  and  each  and  every 
ofBcer  of  .those  companies,  from  all  claims 
of  every  description,  acknowledged  that  he 
was  fully  satisfied,  ratified,  approved,  and 
confirmed  all  corporate  acta  heretofore  taken 
by  the  directors  and  stockholders  of  the 
railroad  company,  and  especially  those  relat- 
ing to  the  issue  of  the  securities,  and  the 
execution  and  recording  of  the  mortgage  se- 
curhig  the  bonds.  Be  further  covenanted  to 
cause  proper  entries  to  be  made  upon  the 
books  of  the  railroad  company  to  show  tiie 
settlement  and  satisfaction  of  all  his  claims 
against  the  company.  He  continued  to  be 
president  of  the  raUroad  company  until  No- 
vember 7,  1802.  Alexander  testified  that  Ma- 
son never  called  on  him  for  any  services 
after  December,  1898,  refused  to  answer  his 
letters,  and  neither  he  nor  the  trust  company 
gave  him  any  Information.  On  October  19, 
1903,  John  S.  Gittlngs  &  Co.  filed  a  bill  In 
equity  against  the  trust  company,  alleging 
that  they  were  creditors  of  It,  that  the  com- 
pany was  Indebted  In  large  amounts,  was 
greatly  embarrassed  and  unable  to  meet  the 
demands  of  its  creditors  and  depositors; 
that  it  had  a  large  amount  of  assets,  con- 
sisting of  securities  of  various  kinds,  which 
had  great  value,  but  were  not  marketable: 
that  the  creditors  and  depositors  were  de- 
manding payment  of  the  funds  due  them,  and 
the  company  did  not  have  sufficient  funds 
to  meet  the  demands,  and  was.  In  fact  in- 
solvent; that  there  was  great  danger  that 
the  assets  of  the  company  would  be  wasted 
and  sold  at  great  sacrifice,  etc  They  then 
prayed,  first,  that  the  court  fully  administer 
as  a  trust  fund  all  the  pr(H>erty  of  said 
company  and  marshal  the  assets,  ascertain 
the  liens  and  priorities  existing  thereon,  and 
enforce  and  decree  the  rights.  Hens,  and 
equities  of  the  creditors  and  stockholders 
as  the  same  might  be  fully  ascertained  and 
decreed  by  the  court ;  second,  that  a  receiver 
or  receivers  be  appointed  to  take  possession 
and  management  of  the  assets,  books,  and 
papers  of  the  company,  collect  all  debts  due 
it  and  administer  the  same  subject  to  the 
further  order  of  the  court  until  such  time 
as  It  may  be  Just  and  proper  to  sell  said  prop- 
erty, etc.;  third,  that  at  such  time  as  may 
be  found  Just  and  proper  the  property  of 
the  defendant  company  be  required  to  be 
sold  and  the  proceeds  distributed;  and  for 
further  relief.  The  trust  company  filed  an 
answer,   admitting  the   matters 
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set  forth  in  the  bill,  referring  especially  to 
tile  stocks  and  bonds  of  tlie  railroad  in  Mex- 
ico, consenting  to  tbe  appointment  of  a  re- 
ceiver or  receivers,  with  authority  to  ad- 
minister tbe  property  and  aifairs  of  the  de- 
fendant until  an  advantageous  sale  and  dis- 
position of  its  property  and  assets  could  be 
afTected,  and  consenting  to  the  granting  of 
such  other  relief  as  was  prayed  for  in  the 
bill.  An  order  was  passed  the  same'  day 
(October  19,  1903)  appointing  Allan  McLane 
receiver  with  power  and  authority  to  take 
charge  and  possession  of  the  goods,  wares, 
and  merchandise,  books,  papers,  and  effects 
of  or  belonging  to  the  company,  and  to  col- 
lect the  outstanding  debts  due  it,  and  ttie 
company,  its  agents  and  attorneys,  were  re- 
quired to  yield  up  and  deliver  to  said  re- 
ceiver the  goods,  wares,  and  merchandise, 
books,  papers,  and  effects  of  said  company, 
subject,  nevertheless,  to  the  further  order  of 
the  court. 

On  December  18,  190S,  the  receiver  filed  a 
petition,  referring  to  the  iMnds  and  stocks 
of  the  railroad  company  wliich  were  held 
subject  to  the  declaration  of  trust  of  March 
14,  1902,  and  quoting  from  it  and  asking  for 
authority  to  purchase  tbe  securities.  That 
petition  also  stated  tliat  Mason  was  indebted 
to  the  trust  company  in  a  sum  far  in  excess 
of  the  $55,000  with  Interest  provided  for  in 
said  declaration  of  trust;  that  amount  of  in- 
debtedness having  been  incurred  since  the  ex- 
ecution of  said  declaration  of  trust  An 
order  was  passed  according  to  the  prayer  of 
the  petition.  On  January  25,  1904,  tbe  re- 
ceiver reported  that  Mason  was  willing  to 
relinquish  bis  rights  under  article  4  of  the 
declaration  of  trust,  requiring  notice  to  him 
before  sale,  and  to  allow  the  trust  company, 
or  the  receiver,  to  dispose  of  or  tx)n'ow  mon- 
ey upon  the  securities  at  any  time  without 
notice  to  him,  and  asked  authority  to  ex- 
ecute an  agreement  with  him  which  was 
filed  with  the  petition.  The  court  so  ordered, 
and  an  agreement  was  made  reserving  the 
rights  of  Mason  in  the  securities  and  the  pro- 
ceeds of  sale  as  tliey  existed  prior  to  the 
application  of  the  receiver  for  authority  to 
purchase  the  securities,  providing  that  the 
receiver  stiouid  account  to  Mason  for  the 
proceeds  as  provided  in  the  declaration  of 
trust,  apply  tlie  proceeds  to  the  reimburse- 
ment of  the  trust  company,  or  its  receiver, 
for  advancements  made,  "and  at  the  same 
time  and  equally  and  without  preference  to 
the  reimbursement  of  said  Mason,  his  beira, 
personal  representatives,  or  assigns,  of  the 
sum  of  fifty-five  thousand  dollars  ($56,000), 
with  Interest,  as  provided  in  said  declaration 
of  trust,"  etc.  After  tbe  appointment  of  tbe 
receiver  Alexander  obtained  access  to  the 
papers  and  was  asserting  liis  claim  for  his 
stiare  of  the  stock  allotted  to  Mason,  and 
which  was  purchased  by  the  trust  company 
with  knowledge  of  Alexander's  rights.  The 
receiver  was  anxious  to  sell  the  securttiea  of 


the  railroad  company,  and  n^otlations  were 
carried  on  with  the  appellant  for  bis  in- 
terest in  the  stodc.  On  April  15,  1904,  the 
receiver  filed  a  petition,  in  which  he  referred 
to  the  agreement  l>etween  Mason  and  Alex- 
ander of  May  3,  1898,  and  stated  tliat  the 
trust  company  was  notified  of  it,  and  that  Mr. 
Bowdoln,  its  vice  president  and  acting  on 
its  behalf,  promised  Alexander  that  tbe  com- 
pany would  see  that  four-ninths  of  any  prof- 
its that  might  be  coming  to  Mas(m  should  be 
retained  for  his  benefit,  that  the  declaration 
of  trusty  showed  that  25  per  cent,  of  common 
stock  had  prior  to  the  date  of  its  execution 
been  allotted  to  Mason  as  hla  share  of  the 
profits,  of  which  Alexander  had  not  been 
notified;  that  the  wtiole  of  said  %  per  cent, 
of  stock  was  in  tbe  hands  of  the  receiver, 
and  that  Alexander  had  presented  his  claim 
for  four-ninths  of  said  stock,  alleging  that 
he  was  entitled  to  it  by  virtue  of  tbe  agree- 
ment between  him  and  Mason,  and  the  prom- 
ise of  the  trust  company  to  see  that  he  re- 
ceived his  share  called  for  in  the  agreement. 
The  receiver  then  stated  that,  after  confer- 
ring with  the  various  creditors  of  the  trust 
company  through  their  counsel,  he  was  ad- 
vised that  it  would  be  "most  desirable"  to 
have  undisputed  title  to  the  entire  capital 
stock  of  tlie  railroad  company  in  case  of 
negotiation  for  a  sale,  and  was  advised  to 
secure  the  relinquishment  of  Alexander's 
claim;  that  he  had  agreed  with  Alexander 
that,  if  he  would  relinquish  any  claim  he 
might  have  to  tbe  stock,  he  would  transfer 
to  him  the  claim  which  tbe  trust  company 
and  he,  as  receiver,  had  against  Mason.  The 
petition  then  states:  "This  balance  due  from 
said  Mason  on  that  account  as  shown  by  the 
reports  of  the  experts  is  about  $200,000,  but 
said  Mason  will  t>e  entitled  to  some  credits 
on  said  account,  and,  so  far  as  youlr  receiver 
is  advised,  said  Mason  has  no  property  from 
which  said  claim  could  be  collected,  except 
his  interest  under  said  declaration  of  trust 
and  agreement  of  March  14, 1002."  The  same 
day  the  court  authorized  the  receiver  to 
execute  an  agreement  with  Alexander,  In 
accordance  with  the  recommendations  con- 
tained in  the  petition.  The  docket  entries 
in  the  record  also  show  that  on  that  day 
(April  16,  1904)  the  receiver  reported  a  sale 
of  all  the  securities  of  the  Vera  Cruz  &  Pa- 
cific Railroad,  and  the  court  ratified  and  con- 
firmed the  sale,  although  it  is  stated  by 
counsel  that  the  report  of  sale  and  order 
of  court  were  not  filed  until  a  later  period. 
On  April  22, 1904,  an  agreement  was  executed 
between  Alexander  and  the  receiver  by  which 
Alexander  released  his  claim  to  interest,  own- 
ership, or  title  in  and  to  any  stock  of  the  rail- 
road company,  and  the  receiver  (who,  tiie 
agreement  stated,  was  authorized  by  order 
of  the  court  to  make  the  agreement,  and 
thmeby  bind  the  trust  company)  agreed  that 
the  company  would  in  its  own  name,  but  at 
the  expense  of  Aiexander,  set  up  any  and 
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erery  claim  whlcdi  the  trust  company  or  the 
railroad  company  had,  or  might  have,  against 
Maaon  against  any  claim  which  Mason  might 
'  have  against  the  tmst  company  or  railroad 
company  by  reason  of  the  contract  of  May 
14,  1S02,  to  the  mm  of  $55,000  and  the  inter- 
est thereon,  and  any  profits  thereunder  which 
may  be  distributable  or  dlstrlbnted  to  said 
Mason,  "and,  so  far  as  said  claim  against 
said  Mason  may  be  adjndged  to  set  off  or  ex- 
tinguish said  claims  made  by  him,  the  party 
of  the  second  part  [the  receirer]  agrees  to 
pay  to  the  party  of  the  first  part  [Alexander] 
a  sum  or  sums  equal  to  or  representing  said 
set-off  or  extinguishment  out  of  the  amount 
received  by  him  from  the  sale  of  the  securi- 
ties of  the  Vera  Cruz  Sc  Pacific  Railroad 
Company  or  the  sale  of  any  securities  which 
he  may  receive  in  exchange  therefor."  It 
then  provides  that  in  the  event  said  Mason 
did  not  Intervene  in  the  suit  and  mal:e  claim 
to  the  $55,000  and  Interest,  or  to  any  profits, 
'he  may  claim  under  the  agreement  of  March 

14,  1002,  and  the  trust  company  set  up  the 
counterclaim  thereinbefore  agreed  to  be  set 
up,  "then  such  sum  as  the  court  may  adjudge 
to  be  payable  out  of  the  said  fifty-five  thou- 
sand dollars  and  Interest  and  said  profits  to 
the  Maryland  Tmst  Company  by  reason  of 
said  counterclaims  shall  be  paid  to  the  said 
party  of  the  first  part"  The  agreement  con- 
cludes by  saying  that  It  la  made  on  the  ex- 
press understanding  that  Alexander  claims 
title  to  a  portion  of  the  stock  of  the  railroad 
company  under  agreement  and  understand- 
ings prior  to  March  14,  1902,  and  not  under 
that  agreement;  "he  not  knowing  of  said 
agreement  until  some  time  after  said  agree- 
ment and  never  having  acquiesced  hi  or  ac- 
cepted the  same,  nor  does  he  by  this  agree- 
ment release  any  claim  he  haa  or  may  have 
against  said  Mason." 

The  sale  reported  and  confirmed  on  April 

15,  1004,  of  the  securities  of  the  railroad 
company  was,  so  far  as  we  caq  understand, 
to  the  Mexican  government  for  $5,000,000, 
payable  in  first  mortgage  4^  per  cent,  gold 
bonds  of  the  railroad  company  and  guaran- 
tied by  the  Mexican  government,  less  certain 
deductions.  The  order  of  court  of  September 
29,  1904,  speaks  of  a  sale  for  $6,000,000  to 
Speyer  &  Co.  and  the  purchase  money  as  $5,- 
493,fi00,  but  the  auditor's  report  shows  the 
amount  of  sales  to  have  been  $6,000,000^  and 
refera  to  the  order  of  September  20,  1904, 
and  other  papers.  So  we  understand  the 
amount  to  be  the  latter  sum  and  that  the 
bonds  wore  sold  at  91.56,  realUing,  Including 
Interest,  $4^686,750  which'  was  received  by  the 
receiver  October  6,  1004,  as  shown  by  the 
testimony  of  Mr.  Marbury.  From  that  there 
was  deducted  the  sum  of  $1,018,862.58,  In- 
cluding amooots  which  the  receiver  was  re- 
quired to  pay  under  the  agreement  with  the 
Mexican  govemntent  and  various  expenses. 

On  August  31,  1904,  Mason  intervened  in 
this  caae  by  filing  a  petition  demanding  an 


accounting  with  the  trust  company,  etc.  The 
trust  company  and  the  receiver  filed  a  Joint 
answer,  setting  up  their  claims  against 
Mason,  and  alleging  that  the  accounts  of  the 
experts  showed  that  he  had  already  received 
the  entire  $55,000,  and  was  not  entitled  to 
any  dividend,  btit  was  Indebted  to  the  com- 
pany. On  January  7,  1905,  the  matter  was 
referred  to  the  auditor.  Testtmooy  was  tak- 
en, and  the  auditor's  reiKtrt  and  account 
were  filed  April  9, 1906.  The  accounting  Was 
conducted  largely  by  couttsel  for  Alexandjsr, 
though  under  the  saperviaion  and  direction 
of  the  counsel  for  the  receiver  and  trust  com- 
pany. At  the  conclusion  of  the  examination 
of  Mason,  a  stipulation  was  entered  into,  by 
which  it  was  agreed,  amongst  other  things, 
that  the  trust  company  should  make  no  claim 
against  Mason  for  any  mon^  advanced  prior 
to  April  12,  1901  (when  he  was  released  as 
above  stated),  and  he  agreed  to  make  no 
claim  against  the  trust  company  or  railroad 
company  for  disbiursouents  made  by  him 
prior  to  that  tlma  It  was  agreed,  however, 
that  those  stlpolattens  should  not  be  con- 
strued as  depriving  Mason  of  his  right  to 
claim  the  $SS,000  and  the  profits  on  the 
Motzorongo  improvements  as  mentioned  in- 
the  agreement  of  March  14,  1902,  or  to  affect 
hla  waiver  of  any  claim  for  commissions  or 
his  right  to  claim  15  per  cent  profits,  as  set 
forth  in.  that  agreement  It  was  also  stipu- 
lated that  certain  accounts  against  Mason 
should  be  aidmitted  as  prima  fade  correct, 
subject  to  his  right  to  show  that  any  of  the 
items  were  Incorrect  The  auditor  distribut- 
ed in  part  1  of  the  account  to  Mason  $87,- 
945.60,  being  a  fraction  of  over  49  per  cent 
on  the  $55,000,  with  interest  tram  March  1, 
1898,  to  October  5, 1904,  when  the  money  was 
received  from  the  bonds,  and  charged  him  in 
part  2  with  $841,977.24,  and  made  a  note  tiiat 
the  Interest  should  be  added  from  October  6, 
1904.  In  part  S  the  auditor  stated  an  ac- 
'Coui^t  between  Alexander  and  the  receiver, 
by  which  he  distributed  to  Alexander  the 
dlvidehd  oo  the  $66,000  and  interest,  with  in- 
terest thereon  at  2  per  cent  (being  the  rate 
the  receiver  was  getting)  from  October  6, 
1904,  to  April  6, 1906,  Jess  unpaid  costs  of  the 
proceedings,  makhig  $38,026.26,  and  also  the 
amount  due  and  owing  the  trust  company  by 
Mason  (over  the  above  sum)  on  October  5, 
1904,  together  wltii  Interest  from  that  date  to 
April  5,  1906,  and  also  certain  costs  paid  t^ 
Alexander.  Elxoeptlons  were  filed  to  the 
audit  by  Mason,  the  trust  company,  and  John 
S.  Alexander.  In  ttiose  filed  by  the  trust  com- 
pany ao  objection  was  made  to  the  dlstrlbo- 
tlon  on  the  principal  of  the  $66,000,  but  the 
Interest  Was  coccepted  to.  Apparently  no  ob- 
jection was  DUide  at  the  bearing  by  the  trnst 
company  to  this  dalm.  Indeed,  It  was  said 
In  the  opinloh  of  the  court  that  It  "does  not 
pren  Ite  exc^ion  beyond  a  protest  agalnat 
the  allowance  of  Interest  upon  the  sum  of 
$55,000i  contending  that  interest  should  only 
be  computed  upon  actual  money  advanced  bf 
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Mason  at  Tarious  times,  and  not  upon  a  bogus 
.claim,  tbougb  recognized  to  some  extent  in 
the  declaration  of  trust,"  dated  March  14, 
1902.  The  court  stated  in  the  opinion  that  It 
would  not  allow  that  claim,  and  the  trust 
company  then  filed,  with  leave  of  court, 
amended  exceptions,  objecting  to  Its  allow- 
ance. That  was  the  first  time  during  these 
proceedings  the  company  questioned  Alex- 
ander's right  to  the  principal  of  this  fund. 
Alexander  then  filed  a  petition,  alleging  that 
In  the  course  of  the  proceedings,  up  to  the 
time  of  the  hearing  of  the  exceptions,  the 
validity  of  the  claim  as  entitled  to  a  dividend 
under  the  agreements  was  undisputed  and  im- 
questloned  by  counsel  for  any  of  the  parties 
to  the  cause,  and  for  that  reason  he  did  not 
take  testimony  in  his  own  behalf  before  the 
auditor.  He  then  set  out  his  claim  at  length, 
'and  prayed  that  the  cause  be  remanded  to 
the  auditor  with  leave  to  the  parties  to  take 
testimony.  The  trust  company  and  Mason 
answered  the  petition,  oblecting  to  the  re- 
manding of  the  cause,  and  on  August  21, 
1906,  the  petition  was  dismissed.  From  that 
'action  of  the  court  an  appeal  was  taken, 
■which  is  one  of  those  now  before  us. 
-  '  Archibald  A.  Alexander  then  filed  a  i>etl- 
tlon,  alleging  that  his  brother  had  assigned 
'his  claim  to  him  as  collateral  security,  ask- 
ing leave  to  intervene  as  claimant  and  take 
"testimony  to  establish  the  claim,  etc.  On 
.November  16, 1906,  the  court  passed  a  decree 
.dismissing  the  petitions  of  the  two  Alex- 
■anders,  overruling  the  exceptions  filed  by 
John  S.  Alexander  and  Mason,  and  sustain- 
ing the  amended  exertions  of  the  Maryland 
Trust  Company.  The  court  further  decreed 
.that  the  claim  of  Mason  for  the  $36,000  be 
disallowed  and  stricken  out ;  that  the  amount 
allowed  by  way  of  dlvldoida  on  said  sum 
..and  subsequently  transferred  to  John  B. 
Ailexander  be  disallowed,  and  that  the 
amount  be  paid  over  to  the  trust  company, 
Jess  the  unpaid  costs;  that  Mason  pay  to 
John  S.  Alexander,  assi^ee  of  the  claim  of 
the  trust  company,  the  amount  ascertained  to 
■be  due  by  him,  without  crediting  him  with 
the  said  dividend,  to  wit,  $132,968.06,  with 
Interest  from  April  6,  1906,  and  that  the 
■audit  In  other  respects  be  ratified  and  con- 
firmed. The  decree  recited,  amongst  other 
things,  that  the  contract  between  Alexander 
and  the  receiver  "was  heretofore  fully  au- 
thorized and  approved  by  this  court,  and  is 
hereby  expressly  ratified  and  confirmed,"  but 
declared  Alexander  was  not  entitled  to  the 
dividend,  but  was  entitled  to  the  claim  of 
the  trust  company  against  Mason.  Both  of 
the  Alexanders  appealed  from  the  decree, 
and  those  two  appeals,  together  with  that  of 
John  S.  Alexander  from  the  order  of  August 
21, 1906,  are  now  before  us. 
.  We  have  thus  stated  at  such  great  length 
the  material  facts,  because,  when  thus  collect- 
-ed  from  the  record,  they  seem  to  us  to  con- 
clusively answer  the  main  questions  present- 
ed -tot  our  consideration.    It  must  be  borne 


in  mind  that  this  Is  a  controversy  between 
Alexander  and  the  trust  company,  and  not 
between  Maaon  and  that  company.  If  we 
were  merely  called  upon  to  determine  wheth- 
er Mason  or  the  company  was  entitled  to  this 
dividend,  an  Important  boiqnlry  would  be 
whether  he  had  been  paid  the  $56,000  since 
the  14th  of  March,  190S,  when  It  was  ad- 
mitted to  be  due.  It  would,  to  say  the  least, 
be  very  doubtful  whether  we  could  refuse 
to  allow  him  a  distribution  on  it  merely  be- 
cause we  reached  the  conclusion  that  It  was 
originally  a  bogus  or  Invalid  claim.  The 
agreement  of  March  14,  1902,  not  only  shows 
that  the  object  and  purpose  of  the  parties 
to  that  Instrument  were  to  make  a  final  ad- 
justment and  settlement  of  all  claims  exist- 
ing between  them,  but  Mason  transferred 
$1,250,000  of  common  stock  of  the  railroad 
company  to  the  trust  company.  In  trust  for 
the  very  purpose  of  having  that  stodc,  to- 
gether with  the  other  securities,  used  or  dis- 
posed of  to  pay  the  trust  company  what  was 
due  It  and  to  Masou  this  sum  of  $55,000,  with 
Interest,  "pari  passu,  and  without  preference 
of  one  over  the  other  of  their  respective 
claims  against"  the  railroad  company.  It 
may  be  that  the  common  stodc  had  little  or 
no  market  value,  but  it  was  apparently  ot 
considerable  value  to  the  trust  company,  as 
with  such  a  large  block  of  stock  outstanding 
a  sale  of  the  other  securities  of  the  railroad 
company  might  have  been  prevented.  Mr. 
Marbury,  who  succeeded  in  making  the  set- 
tlement, went  to  M«clco  for  the  very  pur- 
pose of  settling  this  claim  and  others.  He 
said  in  reference  to  It:  "For  purposes  of 
settlement,  I  was  willing  to  concede  the 
claim,  but  what  the  claim  was  for  or  the 
items  of  It,  or  anything  of  that  kind,  I  nev- 
er Inquired  about.  It  was  not  material  for 
the  purposes  of  that  settlement"  As  Maaon 
also  surrendered  a  claim  of  over  $600,000 
for  commissions,  besides  the  $1,250,000  of 
stock,  it  would  seem  that  Mr.  Marbury  might 
well  have  regarded  this  claim  of  $55,000 
of  comparatively  little  Importance,  if  he  ac- 
complished a  settlement  He  was  then  act- 
ing for  the  company,  and  after  the  receiver 
was  appointed  we  have  seen  that  he  was  ad- 
vised that  "It  would  be  most  desirable  to 
have  undisputed  title  of  the  entire  capital 
stock."  It  was  said  In  Hartle  v.  Stahl,  27 
Md.  157,  that  "to  support  a  compromise.  It 
is  sufficient  that  the  parties  entering  into  it 
thought  at  the  time  there  was  a  bona  fide 
question  between  them,  though  It  may  even- 
tually turn  out  there  was  In  fact  no  such 
question."  A  mere  forbearance  to  sue  would 
present  a  dlfFermt  question,  and  In  this  case 
the  agreement  with  reference  to  the  KS6k00O 
was  for  a  valuable  consideration. 

But  without  pursuing  that  Inquiry  further, 
there  can  be  no  doubt  that  Alexander  had  a 
bona  fide  claim  for  four-ninths  of  the  stock 
Issued  to  Mason.  The  trust  company  not 
only  knew  of  his  claim,  but  its  vice  president 
drew  the  amtract  whlob  was  the  basis  of 
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it,  and  Its  officers  promised  to  keep  blm  In- 
formed of  any  changes  made.  Tbere  was 
ample  consideration  to  support  the  settle- 
ment between  Alexander  and  the  receiver, 
and  tbere  Is  nothing  to  show  that  Alexander 
was  attempting  to  take  any  undue  advantage 
of  the  receiver  or  the  Interests  he  represent- 
ed. The  equities  were  on  bis  side.  He  bad 
spent  bis  time  and  money  in  aiding  in  the  pro- 
motion of  the  enterprise,  and  according  to 
hia  brother's  petition,  which  was  sworn  to  and 
filed  in  the  case  (although  we  do  not  accept 
it  as  evidence),  be  used  large  amonnta  of 
money  furnished  by  bis  brother.  Whether 
that  be  true  or  not,  the  record  shows  beyond 
question  that  John  S.  Alexander  not  only  as- 
serted his  claim  as  a  bona  fide  one,  bat  it 
was  so  regarded  by  the  receiver  and  others 
connected  with  the  trust  company.  When  the 
receiver  filed  bis  petition  with  the  court  on 
April  16,  1904,  and  the  court  authorized  the 
agreement  to  be  made  in  accordance  with  its 
recommendation,  it  cannot  be  doubted  that 
it  was  understood  that  the  distribntlon  to 
Mason,  In  accordance  with  the  declaration  of 
trust  of  March  14,  1902,  was  to  be  paid,  and 
that  Alexander  was  to  get  the  benefit  of  It 
The  receiver  said  in  bis  petition  that  be  was 
advised  that  Mason  had  no  property  out  of 
which  the  claim  due  by  blm  could  be  collect- 
ed, except  his  Interest  under  the  declaration 
of  trust  It  cannot  be  supposed  that  Alex- 
ander would  have' been  willing,  or  the  re- 
ceiver expected  him,  to  surrender  bis  Inter- 
est in  the  stock  for  an  indefinite  amount 
against  a  man  from  whom  it  could  not  be 
collected.  The  agreement  between  Alexan- 
der and  the  receiver  clearly  meant  that  Alex- 
ander should  receive  so  much  of  the  distri- 
bution on  the  ^,000  as  would  not  have  to  be 
paid  to  Mason  by  reason  of  the  counter^ 
claim  against  him,  or  the  extinguishment  of 
this  claim— that  is  to  say,  if  the  distribution 
was,  for  example,  $37,000  and  the  claim 
aainst  Mason  was  adjudged  to  set  off  or  ex- 
tinguish that  amount,  the  whole  of  that  sum 
was  to  be  paid  to  Alexander;  if  less  be  so  ad- 
judged, then  tbat  much  was  to  be  paid  to 
Alexander  and  the  balance  to  Mason,  If  he 
was  still  entitled  to  it  The  claims  of  the 
trust  company  and  the  railroad  company 
against  Mason  were  also  agreed  to  be  assign- 
ed to  Alexander. 

The  validity  vel  non  of  the  ?55,000  claim 
cannot  affect  Alexander.  When  the  agree- 
ment of  April  22,  1904,  was  made,  the  re- 
ceiver unquestionably  regarded  it  as  valid, 
but  be  also  believed  from  the  reports  of  the 
experts  that  there  were  valid  counterclaims 
against  Mason;  and,  as  he  believed  they 
could  not  be  made  out  of  Mason,  excepting  to 
the  extent  of  the  dividend  on  the  $55,000 
claim,  he  doubtless  deemed  it  proper  and 
"most  desirable"  to  agree  to  pay  tbat  to 
Alexander,  in  order  to  get  rid  of  bis  claim 
for  the  four-ninths  Interest  In  the  stock.  The 
learned  Judge  who  decided  the  case  below 
was  satisfied  that  the  contract  was  a  proper 


one,  and  by  bis  decree  not  only  confirmed  it, 
but  nndertooii  to  enforce  It  in  favor  of  Alex- 
ander to  the  extent  of  the  claim  against  Ma- 
son, but,  being  of  the  opinion  that  the  claim 
of  $55,000  was  "invalid,  unwarranted,  and 
fictitious,"  disallowed  it.  From  what  we  have 
already  said  It  will  be  seen  tbat  we  are  of 
the  opinion  that  he  was  in  error  in  reference 
to  that  The  dividend  on  that  sum  with  iur 
terest  however  the  claim  Itself  be  now  re- 
garded, was  the  real  compensation  for  Alex- 
ander's surrender  of  bis  claim  to  the  stock, 
and  not  merely  a  personal  decree  against  Ma- 
son, which  is  apparently  worthless,  and  could 
probably  be  settled  by  a  sum  of  money  suffi- 
ficient  to  obtain  his  discharge  la  bankruptcy. 

We  have  no  doubt  about  the  power  of  the 
receiver  to  enter  into  the  agreement  with 
Alexander.  The  decree  appealed  from  ex- 
pressly recognized  it  As  we  have  already 
indicated,  we  think  that  tbe  petition  of  the 
receiver  of  April  15,  1904,  shows  that  it  was 
the  Intention  of  the  receiver  and  Alexander 
that  the  latter  was  to  have  the  benefit  of  so 
much  of  the  dividend  on  tbe  $55,000  claim  as 
could  be  set  off,  or  extinguished,  and  tbe 
court  expressly  authorized  the  execution  of 
an  agreement  in  accordance  with  that  peti- 
tion. Tbe  decree  of  the  court  now  under  re- 
view, which  was  passed  by  the  same  Jndge 
who  passed  the  order  of  April  15,  1904,  shows 
that  be  so  understood  tbe  power  given  tbe 
receiver,  as  it  says,  "Which  contract  was 
heretofore  fully  authorized  and  approved  by 
this  court."  But,  if  there  could  be  any  doubt 
about  that  this  decree  ratified  and  confirmed 
It  and  the  court  undoubtedly  had  that  pow- 
er. 23  Am.  ft  Eng.  Ency.  of  Law,  1064.  The 
agreement  was  executed  in  good  faith  by  tbe 
receiver  and  Alexander,  and  It  was  unques- 
tionably for  tbe  boieflt  of  tbe  estate  in  tbe 
charge  of  the  receiver ;  for,  if  It  bad  not  been 
made.  It  was  possible  that  the  sale  of  the  se- 
curities of  the  railroad  company  could  not 
have  been  consummated,  or  at  least  would 
have  been  so  delayed  as  to  cause  tbe  trust 
company,  its  creditors,  and  all  Interested 
parties  great  loss.  It  is  now  too  late  to  undo 
what  was  done  by  virtue  of  that  agreement, 
as  the  stock  was  set  free  and  doubtless  de- 
livered several  years  ago.  There  can  be  no 
question  about  the  right  of  a  receiver,  with 
the  sanction  of  tbe  court,  to  make  such  a 
contract  23  Am.  ft  Eng.  Ency.  of  Law,  1006. 
If  he  could  not,  It  would  oftentimes  cause 
great  sacrifice  to  the  interests  be  represented. 
The  right  of  a  receiver  to  compromise  claims 
and  suits  with  the  sanction  of  the  court  is 
very  generally  recognized.  28  Am.  ft  'Bag. 
Ency.  of  Law,  1080;  Alderson  on  Receivers, 
I  865,  etc. ;  Beach  on  Receivers,  8  278. 

Nor  was  It  necessary,  as  contended  by  the 
appellee,  to  give  the  trust  company  notice  of 
the  proposed  contract  We  have  stated  above 
tbe  prayers  of  the  bill  and  tbe  answer  of 
tbe  company.  The  court  undoubtedly  had 
tbe  right  to  authorize  and  confirm  a  sale  of 
the  stock,  bonds,  etc.,  and,  if  every  tlme^a 
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question  such  as  tbat  presented  by  Alexan- 
der's claim  was  raised  It  was  necessary  to 
give  the  company  notice  and  await  its  con- 
sent, or  bear  its  objections,  great  loss  to  tlie 
estate  would  ensue.  The  company  had  by 
Its  answer .  consented  to  the  sale  of  the  se- 
curities and  a  distribution  of  the  proceeds, 
as  It  expressly  assented  "to  the  granting  of 
such  other  relief  as  Is  prayed  in  said  bill  of 
complaint,"  and  one  of  the  prayers  of  the 
bill  was  for  the  sale  and  distribution  of  the 
proceeds.  Indeed,  it  is  difficult  to  nndei^ 
stand  how  the  trust  company  could  hare  any 
standing  in  a  court  of  equity  to  make  socb 
an  objection,  under  the  ciroumstances  dis- 
closed by  the  record.  It  was  not  only  ac- 
quainted with  Alexander's  claim  l>efore  the 
receiver  was  appointed,  and  promised  to  keep 
him  advised,  but  it  permitted  counsel  for 
Alexand^  to  appear  in  Its  name  in  support 
of  this  claim,  wlilch  was  doubtless  done  in 
pursuance  of  the  agreement  between  tlK  re- 
ceiver and  Alexander.  Indeed,  the  company 
was  represented  and  taldng  active  part 
throughout  the  proceedings,  and  made  no  ob- 
jection to  the  allowance  of  the  principal  of 
this  claim  until  the  intimation  came  from  the 
court  that  it  ought  not  to  be  allowed.  We 
are  therefore  of  the  opinion  that  the  dis- 
tribution to  Alexander  on  the  $55,000  should 
have  been  allowed  and  confirmed.  Without 
deeming  it  necessary  to  discuss  the  question, 
we  think  the  report  of  the  auditor  gives  suf- 
ficient reasons  to  Justify  the  allowance  of 
interest  on  that  sum  from  March  1, 18d8 — the 
time  fixed  by  the  auditor. 

It  was  In  the  discretion  of  the  court  be- 
low to  refuse  to  permit  Archibald  A.  Alex- 
ander to  intervene  aad  take  testimony  when 
he  applied  fot  leave  to  do  so,  and  we  will 
dismiss  bis  appeal.  '  If  we  had  entertained  it, 
we  would  have  affirmed  the  action  of  the 
court,  as  a  part;  should  not  be  permitted  to 
remain  out  of  the  ease  of  which  he  has  knowl- 
edge until  after  it  is  decided  against  him, 
and  then  become  a  party  and  dday  the  final 
settlement  of  it.  unless  he  can  show  better 
reasons  for  so  doing  tUan  tJiis  petition  fur- 
nishes. 

It  Is  not  necessary  to  determine  whetbor 
the  petition  of  John  8.  Alexander  to  remand 
ttM  cause  should  be  reviewed  by  us.  Or- 
dinarily such  questions  are  In  the  discretion 
of  the  court ;  but  if  a  party  to  a  cause  (either 
of  record  or  appearing  through  another)  is 
misled  by  the  conduct  of  the  other  parties, 
and  for  that  reason  failed  to  take  testimony, 
or  do  other  acts  which  he  would  otherwise 
have  done,  the  court  should  see  that  he  Is  not 
prejudiced  thereby.  In  this  case  the  court 
was  doubtless  of  the  opinion  that  nothing 
could  be  accomplished  by  remanding  the 
cause,  by  reason  of  the  conclusion  he  bad 
reached  as  to  the  $55,000  claim.  But,  as  it 
was  not  necessary  to  take  two  appeals  to  pro- 
tect his  ri^ts,  we  will  dismiss  the  first  one 
of  John  S.  Alexander,  assuming  tbat  to  be 
the  one  taken  from  the  order  of  August  21, 


1006.  We  will  direct  the  costs  in  this  court, 
including  the  transcript  and  printing  of  the 
record  and  the  briefs  filed  by  Jolm  S.  Alex- 
ander and  the  Maryland  Trust  Ck>mpany,  to 
be  taxed  in  No.  51  (office  docket),  and  to  be 
paid  by  the  appellee,  the  costs  In  Nos.  50  and 
52  (office  docket)  to  be  paid  by  the  respective 
appellants.  We  understand  the  costs  below 
connected  with  this  contest  to  have  been  dis- 
posed of  by  the  audit,  but,  if  not,  the  court 
below  can  direct  how  they  shall  be  paid. 
We  will  reverse  the  decree  of  the  lower  court 
In  so  far  as  it  changes  the  audit  in  reference 
to  the  claim  of  $55,000  and  interest,  and  re- 
mand the  cause,  In  order  that  a  decree  l>e 
passed  ratifying  and  confirming  the  audit  as 
filed. 

Am>eals  in  Nos.  50  and  62  (office  dodcet) 
dismissed,  and  decree  reversed  in  No.  61 
(office  docket)  In  so  far  as  it  changed  the  au- 
dit in  reference  to  the  claim  of  $55,000  and 
interest,  and  cause  remanded,  in  order  that 
the  audit  may  be  ratified  and  confirmed  as 
stated  by  the  auditor,  the  costs  of  transcrib- 
ing and  printing  the  record  and  of  the  brief* 
filed  for  John  S.  Alexander  and  the  trust 
company  to  be  taxed  in  No.  51  (office  docket) 
and  the  costs  bi  that  case  in  this  court  to  lie 
paid  by  the  appellee,  those  in  Nos.  50  and  62 
(office  docket)  to  be  paid  by  the  respectln 
appellants. 

(llTPa.Mt) 

LOCKNET   T.   POLICE!   BENEFICIART 

ASS'N. 

(Supreme    Court    of    Pennsylvania.    April    2% 
1907.) 

1.  Be.<<kficiai,  .\.ssocjatiors— Notice  ot  Ab- 

SESSSfENT^EyiDENCE    Of   ClJSTOM'. 

By-laws  of  a  police  lienefit  society  pn>- 
vided  for  aofiessinenta  on  tlie  second  Monday 
of  the  month  against  members  of  tlie  policp 
force,  while  ex-members  were  to  pay  withm  30 
days  after  notice.  Notice  of  assessment  was 
read  to  ell  the  polleemen,  and  a  copy  posted  on 
the  bulletin  board  in  the.  station  house.  There 
was  no  provision  as  to  notice  to  an  ex-member. 
The  evidence  showed  that  the  posting  of  no- 
tice on  the  bnlletin  board  was  the  usoai  method 
of  informing  ex-memitera  An  ex-nember  was 
expelled  for  nenpayment  of  an  assessment. 
Beld,  tbat  the  question  as  to  whether  a  cta- 
tom  as  to  notice  had  been  established  was  for 
the  Jnry. 
2l  Sake— QtJisTTOli  >«li  JuKT. 

In    an    action    against    a    beneSt    society, 
qnestioD  whether  notice  of  an  assessment  given 
was  sufficient  was  for  the  jury. 
3.  Customs— Evidence  to   Estabubu. 

To  establish   the  validity  of  a  cnstom.  It 

mast  have  existed  so  long  as  to  have  liecome 

generally  known,  and  must  be  distinctly  proven. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 

vol.  16,  Customs  and  Usages,  |  3.] 

Court  of  Common  Pleas,  Philadelphia 
County. 

Action  by  Annie  Lockney,  known  as  Annie 
Loughney,  against  the  Police  Beneficiary  As- 
sociation. Judgment  for  plaintiCt,  and  de- 
fendant appeals.    Affirn^ed. 

The  defendant  preamted,  inter  alia,  ttw 
following  points: 


Digitized  by  V^OOQIC 


Pa.) 


LOCKNBT  T.  POLICE  BBNEFIGIABT  ASS'N. 


84S 


.  "(2)  If  the  Jury  find  and  believe  that  John 
Lockney,  on  August  1,  1808,  became  a  member 
of  the  police  beneficiary  association,  and  was 
a  police  officer  connected  with  the  police  dis- 
trict station  at  Twentieth  and  Federal  streets, 
and  continued  to  be  connected  with  that  sta- 
tion as  an  officer  nntil  he  severed  bis  con- 
nection with  the  police  department  in  Feb- 
ruary, 1890,  and  that  all  notices  for  pay- 
ments of  assessments  for  the  said  John  Lock- 
ney,  as  well  as  for  the  other  members  of  the 
police  beneficiary  association  connected  with 
that  station,  were  sent  to  the  said  station 
during  the  whole  of  that  period,  and  con- 
tinned  so  to  be  sent  tliereafter,  that  being 
the  adopted  manner  and  custom  of  sending 
notices  of  assessments  to  the  members  of  the 
police  beneficiary  association,  and  the  said 
John  Lodcney  and  the  other  members  receiv- 
ing all  of  their  notices  In  that  way,  and  all 
payments  of  assessments  that  were  made  be- 
ing paid  to  d^egates  at  the  said  station, 
the  notice  for  the  payment  of  assessment  of 
$4,  sent  on  November  28,  1900,  to  the  said 
station,  was  a  notice  to  the  said  John  Lock- 
ney,  and,  the  said  assessment  not  having 
been  paid  on  or  before  January  10,  1901,  the 
plaintiff  cannot  recover,  and  the  verdict  must 
be  for  the  defendant.  Answer:  It  Is  pretty 
bard  to  answer  that  point  If  all  the  mat- 
ters which  are  involved  la  that  point  are 
believed  by  you  to  be  true,  and  particularly 
If  yon  believe,  as  I  have  said  before,  that 
there  has  been  an  established,  understood  cus- 
tom, or  practice,  that  the  notice  to  be  given 
to  tbe  members  and  ex-members  of  that  as- 
aodatlon  that  assessments  were  made  was  by 
reading  them  out  from  the  desk  in  tbe  sta- 
tion house  or  by  poBtlng  them  there,  then  I 
affirm  that  point. 

"(3)  When  the  said  John  Lockn^  severed 
his  connection  with  the  police  department.  If 
be  desired  notices  for  payment  of  assess- 
ments to  be  sent  to  an  address  other  than 
that  In  the  adc^rted  and  accustomed  place 
and  manner,  via.,  to  the  police  district  sta- 
tion. Twentieth  and  Federal  streets,  where 
he  had  always  been  notified  from  tbe  com- 
mencement of  his  membership  In  Angnst, 
1888,  to  February,  1899,  when  he  ceased  to 
be  a  police  officer,  he  should  have  requested 
the  proper  officer  of  the  police  beneficiary  as- 
sociation to  send  his  notices  to  the  other  or 
new  address;  and  if  the  Jury  find  and  be- 
lieve that  the  said  John  Lockney  did  not 
request  his  notices  to  be  sent  to  an  address 
other  than  the  accustomed  address,  viz.,  the 
said  station  at  Twentieth  and  Federal 
streets,  then  a  notice  sent  to  the  said  station 
was  a  sufficient  notice  to  the  said  John  Lock- 
ney,  and  the  assessment  levied  for  Novem- 
ber, 1900,  of  $4,  not  having  been  paid  on  or 
before  January  10,  1001,  the  plaintiff  cannot 
recover,  and  tbe  verdict  must  be  for  the  de- 
fendant Answer:  I  affirm  that,  just  as  I 
did  tbe  second  point,  if  you  believe  that  the 
testimony  shows  that  there  had  l>een  an  es- 
tablished, understood  way  of  giving  notice  at 


tbe  station  house,  which  would  be  exclusive 
of  other  notices. 

"(40  If  the  Jury  find  and  believe  that  tbe 
said  John  Lockney  paid  all  of  his  assess- 
ments at  the  district  station  at  Twentieth 
and  Federal  streets  that  were  made  upon  his 
membership  certificate  sued  upon  In  accord- 
ance with  notices  sent  to  the  said  station, 
and  the  said  John  Lockney  neglected  to  pay 
the  sum  of  $4,  being  assessment  for  the  month 
of  November,  1900,  notice  of  which  was  sent 
to  said  station  on  November  28,  1900,  then 
there  can  be  no  recovery  by  the  plaintiff,  and 
the  verdict  must  be  for  the  defendant  An- 
swer:   I  decline  that  point" 

Verdict  and  Judgment  for  plaintiff  for  |2,- 
050.20.    Defendant  appealed. 

Argued  before  MITCHELL,  O.  J.,  and 
FELL,  BROWN,  MESTREZAT,  POTTER, 
ELKIN,  and  STEWART,  JJ. 

Frederick  A.  Sobemhelmer,  for  appellant 
Joseph  H.  Taulane  and  Ernest  B.  Prevost, 
for  appellee. 

ELKIM,  J.  John  Ixxdcney,  the  husband  of 
appellee,  was  a  police  officer  in  the  city  of 
Philadelphia,  and  became  a  member  of  tbe 
Police  Beneficiary  Association  In  183&  He 
was  discharged  from  the  police  force  in  1889, 
but  imder  the  bylaws  of  tbe  association  he 
then  became  an  ex-m^nber.  The  right  of 
the  appellee,  his  wife,  the  beneficiary  named 
In  his  certificate  of  membership,  to  receive  the 
amount  named  therein,  was  in  no  way  im- 
paired by  the  fact  that  he  was  discharged 
from  the  police  force,  provided,  however, 
that  he  was  in  good  standing  in  the  associa- 
tion at  the  time  of  his  death.  The  principal 
question  for  determination  in  this  case  is 
whether  proper  notice  of  an  assessment  had 
been  given  to  the  husband  of  appellee.  It 
appears  from  the  evidence  that  when  a 
death  occurs  In  the  association  an  asBosament 
of  60  cents  is  made  upon  each  member,  and 
the  secretary  of  the  association  transmits, 
by^  telegraph,  a  notioe  to  the  lientenant  or 
Buperlnt«ident  in  diarge  of  the  various  {wlice 
stations  to  collect  from  each  member  the 
amount  of  the  assessment  so  levied.  When 
this  notice  la  received  at  the  police  station,  it 
is  read  over  the  desk  to  all  the .  policemen, 
and  a  copy  of  the  same  is  posted  on  the  bulle- 
tin board  In  the  station  house.  The  only  no- 
tice given  to  the  husband  of  appellee  of  tbe 
assessment  of  December,  1900,  was  by  read- 
ing and  posting  on  the  bulletin  board  in  the 
station  house  as  above  described,  which.  It  is 
contended,  was  all  the  notice  required  under 
the  circumstances  of  this  case.  It  must  be 
conceded  that,  if  proper  notice  was  given  to 
appellee's  husband,  his  failure  to  pay  the  as- 
sessment within  80  days  after  such  notice 
made  him  liable  to  expulsion,  and  the  act  of 
the  association  in  expelling  him  at  their 
meeting  on  January  14,  1901,  was  vrithin  the 
power  of  the  association  under  its  by-laws. 
On  the  other  band,  If  proper  notice  was  not 
given  him,  his  expulsion  was  iUegal,  and  not- 
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vlthstandlDg  the  same  be  continued  In  good 
standing  until  tlie  time  of  his  death,  and  the 
heneflclary  named  In  the  certificate  of  mem- 
bership would  be  entitled  to  recover  from  the 
association  the  amount  due  her  under  the 
terms  thereof. 

The  by-laws  of  the  association,  relating  to 
the  question  of  notice,  provide:  "Any  mem- 
ber of  the  department  falling  to  pay  his  an- 
nual dues  or  assessments  on  the  second  Mon- 
day of  the  month,  shall  be  expelled,  and  his 
beneficiary  certificate  shall  be  null  and  void: 
provided,  that  this  does  not  apply  to  ex-mem- 
bers of  the  department  who  shall  have  30 
days  from  date  of  notice  to  malce  payments." 
It  win  be  observed  that  the  by-law  does 
not  specify  the  kind  of  notice,  nor  the  man- 
ner In  which  it  Is  to  be  given  an  ex-member ; 
but  it  does  expressly  provide  that  ex-members 
shall  have  30  days  after  notice  to  pay  the  as- 
sessment, and  it  Is  therefore  Incumbent  on 
the  association  to  give  ex-members  notice  of 
the  assessments  levied  upon  them,  in  order 
that  they  m(ty  be  Informed  thereof,  and  have 
an  opportunity  to  pay  the  s^me  within  the 
30-day  limit.  The  by-law  clearly  contem- 
plates 4  different  method  of  dealing  with 
members  and  ex-members.  Members  pay  on 
the  second  Monday  of  the  month,  while  ex- 
members  pay  within  30  days  after  notice. 
It  is  perfectly  clear  tliat  an  ex-member  Is  not 
liable  to  pay  an  assessment  until  he  has  no- 
tice of  the  same,  either  actual  or  according 
to  the  by-laws  and  regulations  of  the  associa- 
tion. In  the  case  at  bar  the  husband  of  ap- 
pellee did  not  receive  actual  notice,  the  by- 
laws of  the  association  are  silent  on  the  sub- 
ject of  the  Idnd  of  notice  to  be  given  to  an 
ex-meml)er,  and  the  only  attempt  to  prove  no- 
tice consisted  in  showing  that  the  call  for 
ad  assessment  had  been  read  to  acting  police- 
men and  posted  on  the  bulletin  board  In  the 
station  house.  It  cannot  be  said,  however, 
that  the  notice  given  by  reading  aloud  the 
call  for  an  assessment  in  the  station  house 
was  a  sufficient  notice  to  ex-members;  for 
it  could  not  be  expected  that  ex-memtters,  no 
longer  members  of  the  police  force  would  be 
present  when  the  notice  was  read,  and  they 
could  not,  therefore,  be  charged  with  notice 
in  this  respect  Nor  can  it  be  said  as  a  mat- 
ter of  law  that  the  posting  on  the  bulletin 
board  of  the  fact  that  an  assessment  had 
been  called  charged  an  ex-member  with  no- 
tice to  pay  the  assessment  It  is  true  that 
evidence  was  introduced  on  behalf  of  the  ap- 
pellant tending  to  show  that  for  a  number  of 
years  the  posting  of  the  notice  on  the  bulle- 
tin board  was  the  customary  and  usual  meth- 
od of  informing  ex-members  that  an  assess- 
ment had  been  levied. 

It  Is  argued  by  the  learned  counsel  for  the 
appellant  that  Loclaiey  had  knowledge  of 
this  custom  while  he  was  a  member  of  the 
police  force,  and  must  he  held  to  be  bound 
by  it,  and  the  fact  of  the  notice  having  been 
posted  being  undisputed,  It  is  contended  the 
court  should  have  withdrawn  the  case  from 


the  jury  and  directed  a  verdict  for  the  de- 
fendant. This  position  loses  sight  of  the  fact 
that  the  posting  of  the  notice  upon  the  bul- 
letin board  in  the  station  house  was  primarily 
intended  to  give  notice  to  members,  and  the 
evidence  does  not  so  conclusively  establish 
the  fact  as  to  warrant  the  court  in  holding 
as  a  matter  of  law  that  this  was  a  proper 
and  sufficient  notice  to  the  husband  of  the  ap- 
pellee. Whether  or  not,  under  the  evidence 
in  this  case,  a  custom  was  sufficiently  and 
clearly  established,  so  as  to  charge  the  ap- 
pellee's husband  with  notice  of  the  assess- 
ment was  left  by  the  learned  court  below 
for  determination  by  the  Jury;  and  in  this 
we  see  no  error.  McMasters  v.  Pennsylvania 
Railroad  Company,  69  Pa.  374,  8  Am.  Rep. 
264.  In  order  to  establish  the  validity  of  a 
custom  or  usage,  it  must  have  existed  so 
long  as  to  have  become  generally  known,  and 
it  must  be  clearly  and  distinctly  proved. 
Adams  v.  Pittsburg  Insurance  Company,  95 
Pa.  348,  40  Am.  Rep.  662.  In  the  absence  of 
a  stipulation  in  the  charter  or  by-laws  of 
the  association  providing  the  method  of  giv- 
ing notice  to  ex-members,  it  was  for  the  jury, 
and  not  for  the  court,  to  determine,  under 
all  the  facts  of  this  case,  whether  or  not  the 
notice  given  was  sufficient  The  InstructionB 
of  the  learned  trial  judge  fairly  and  properly 
left  this  question  to  the  jury  where  it  be- 
kinged.  • 

The  argument  of  the  learned  counsel  for 
appellant  relating  to  the  question  whether 
Lockney  bad  been  properly  expelled  from  the 
association  may  be  conceded  to  be  sound. 
It  is  clear  that  U  Lockney  had  proper  no- 
tice of  the  assessment  and  failed  to  pay  the 
Same  within  30  days,  the  association  bad  ■ 
right  to  expel  him,  and  If  he  had  been  reg- 
tilarly  expelled  he  would  lose  all  his  rights  as 
a  member,  and  his  beneficiary  would  have 
no  claim  against  the  association  upon  bis 
death.  This  question  however,  need  not  be 
given  any  further  consideration,  because  we 
Imve  already  held  that  the  whole  case  depends 
upon  the  question  whether  proper  notice  of 
the  assessment  had  t)een  given,  and,  if  he  did 
not  receive  proper  notice  of  the  Bsseesmut 
his  attempted  expulsion  was  lUegaL 

Judgment  affirmed. 


OUT  Pa.  (U) 
TILBURG  V.  NORTHERN  CENT.  RT.  00. 

(Supreme   Conrt   of    Pennsylvania.    April    22, 
1907.) 

1.  Cabbiebs  — ExFui.81011    or    Pasbkroeb  — 
Damages. 

A  carrier  is  liable  for  expulsion  of  a  pas- 
senger at  a  dangerous  time  or  place,  not  only 
for  the  injuries  directly  suffered,  but  also  for 
subsequent  injuries  proximately  dne  thereto. 

fEd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  9,  Carriers,  §  1483.] 

2.  Sauz— QtTEsnoNs  fob  Jubt. 

In  an  action  to  recover  for  the  death  of  a 
passeneer  espelled  from  a  train  at  a  flag  sta- 
tion and  on  a  stormy  night  for  failure  to  pro- 
duce his  ticket  where  he  was    "  -    -       - 
uigitized  by ' 
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dead,  apparently  having  been  killed  by  a  loco- 
motive,  whether  the  servants  of  the  carrier 
were  guilty  of  negligence  and  whether  de- 
ceased exercised  due  care  were  questions  for  the 
jury. 

[Bd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Carriers,  I  1495.] 

Appeal  from  Court  of  Common  Pleas,  Jjf- 
oomlng  County. 

Action  by  Mary  Tllburg  against  the  North- 
ern Central  Railway  Company.  From  an  or- 
der refusing  to  take  off  a  nonsuit,  plaintiff 
appeals.    Reversed.  • 

Argued  before  MITCHELI4,  a  J.,  and 
FELL,  BROWN,  MESTREZAT,  and  STEW- 
ART, JJ. 

Otto  O.  Eanpp  and  M.  0.  Rhone,  for  ap- 
pellant   Seth  T.  McCormli^  for  appellee. 

MESTREZAT,  J.  This  is  an  action  of 
trespass  to  recover  damages  for  the  death  of 
Robert  D.  Tllburg,  the  plaintiff's  husband. 
In  the  afternoon  of  January  3,  1905,  he  and 
bis  son  Edward  purchased  tickets  at  Wll- 
llamsport,  Lycoming  county,  over  the  defend- 
ant's road  for  Cogan  Valley  station.  At  the 
same  time  one  Charles  Stamets  ptirchased  a 
ticket  for  Haleeka,  a  flag  station  about  one 
mile  beyond  Cogan  Valley,  and  the  three  par- 
ties entered  and  took  seats  together  In  a 
coach  of  the  same  train.  Soon  after  the 
train  left  Wllliamsport  the  conductor  asked 
Tllburg  for  his  ticket,  who,  after  searching 
his  pockets.  Informed  the  conductor  that  he 
had  a  ticket  for  Cogan  Valley,  but  was  un- 
able to  find  it.  The  conductor  then  told  Tll- 
burg to  look  for  his  ticket  and  he  would  re- 
turn, which  he  shortly  did,  after  taking  up 
the  tickets  of  the  other  passengers.  He 
again  asked  Tllburg  for  his  ticket,  and  was 
again  Informed  by  Tllburg  that  he  had  a 
ticket,  but  could  not  find  it  The  conductor 
then  made  Inquiry  of  Stamets,  who  was  pres- 
ent when  TUbnrg  purchased  his  ticket,  and 
Was  Informed  by  Stamets  that  Tllburg  had 
purchased  a  ticket  from  Wllliamsport  to  Co- 
gan Valley.  The  son,  Edward  Tllburg,  also 
gave  the  conductor  the  same  Information. 
About  that  time  the  brakeman  announced  Co- 
gan Valley  station.  Edward  Tllburg  arose 
from  his  seat  to  leave  the  train  and  went  to 
the  door  of  the  coach  and  on  the  platform. 
At  the  same  time  his  father  got  up  from  his 
seat  but  the  conductor  stood  at  the  entrance 
to  the  seat  with  his  hand  on  Tilburg's  shoul- 
der, demanding  the  ticket  or  the  fare,  and 
would  not  permit  Tllburg  to  leave  the  coach, 
telllAg  him  that  he,  the  conductor,  must  have 
the  ticket  or  the  fare  before  they  came  to 
-the  next  stop,  "or  he  would  take  care  of 
him."  The  train  stopped  only  a  minute  at 
Cogan  Valley.  Edward  Tllburg  alighted,  but 
bis  father  was  still  on  the  train.  The  con- 
ductor continued  to  demand  the  ticket  or 
payment  of  his  fare  until  the  train  arrived  at 
Haleeda,  where  It  stopped.  Here  the  con- 
'ductor  put  Tllburg  off  the  train.  Stamets, 
•who  was  present  and  also  alighted  from  the 


train,  says  that  the  conductor  shoved  Tllburg 
"down  off  the  step."  This  was  at  5  o'clock 
In  the  evening,  and  it  was  dark.  Edward 
Tilburg  testified  that  "it  was  storming  when 
the  train  left  Wllliamsport,  and  that  In  the 
evening  It  was  snowing  and  blowing  terrible 
cold,  very  cold,  the  coldest  day  we  had  last 
winter" ;  that  it  had  been  storming  since  the 
day  before;  and  that  there  were  four  Inches 
of  newly  fallen  snow  on  the  ground.  Stam- 
ets testified:  "Q.  Standing  at  the  Haleeka 
flag  station,  at  the  point  where  Robert  Tll- 
burg was  ejected,  at  the  time  that  yon  say 
that  he  was  ejected,  what  could  you  see  of 
the  surrounding  country?  A.  Couldn't  see  any- 
thing. Q.  Why?  A.  It  was  dark  and  stormy, 
and  the  wind  was  blowing  very  hard,  and  you 
couldn't  see  anything."  Stamets  says  there 
was  no  house  or  place  of  shelter  at  the  sta- 
tion. Tllburg  was  a  stranger  in  that  com- 
munity, and  had  never  been  at  the  station 
before.  The  conductor  gave  him  no  informa- 
tion as  to  where  he  could  find  shelter  or  how 
he  could  return  to  Cogan  Valley.  After  he 
had  been  ejected  from  the  coach,  Tllburg  ask- 
ed Stamets  if  he  knew  how  he  could  get  baCk 
to  Cogan  Valley  station,  and  Stamets  told 
blm  "the  only  way  I  knew  was  to  go  back 
down  the  railroad,  because  I  didn't  know  any 
more  about  It  than  he  did."  The  evidence 
does  not  disclose  that  there  was  any  station 
house  or  other  buildings  at  Hale^a  in  which 
Tllburg  could  secure  shelter  or  protection 
from  the  storm,  or  in  which  he  could  remain 
during  the  night  Nor  did  it  aiipear  whether 
there  were  any  roads  In  that  vicinity,  or 
tbtit  there  was  any  other  practicable  or  safe 
way  than  the  railroad  by  which  Tllburg 
could  have  returned  to  Cogan  Valley.  After 
Tilburg  had  been  ejected  from  the  train,  he 
started  to  return  to  Cogan  Valley  by  way  of 
the  railroad.  He  was  not  again  seen  until 
his  body  was  found  along  the  railroad  track 
the  next  morning  about  a  quarter  of  a  mile 
team  'BaleAn  station.  The  ticket  lie  had 
purchased  at  WIlllamsiKirt  for  Cogan  Valley 
was  in  his  pocket  Fifteen  or  twenty  min- 
utes after  Tilburg's  ejection  from  the  train 
a  freight  train  passed  towards  Wllliamsport 
the  direction  In  which  Tllburg  was  walking. 
The  evidence  tended  to'  show  that  he  was 
killed  by  being  struck  by  a  locomotive.  Up- 
on these  facts,  the  learned  trial  Judge  grant- 
ed a  nonsuit  which  he  subsequently  refused 
to  take  off. 

The  nonsuit  was  granted  -solely  on  the 
ground  that  the  plaintiff  had  failed  to  show 
afBrmatlvely  that  the  deceased  could  not 
have  returned  to  Cogan  Valley  except  by 
walking  on  the  railroad  track.  The  learned 
court,  In  its  opinion  refusing  to  take  off  the 
nonsuit,  held  "that  It  was  the  duty  of  the 
plaintiff  to  affirmatively  show  the  necessity 
of  the  deceased  to  follow  the  railroad  track 
towards  his  place  of  destination,  and,  hav- 
ing totally  failed  so  to  do,  we  granted  the 
compulsory  nonsuit  now  under  consideration." 

We  cannot  agree  with  the  Ic 
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In  the  disposition  be  made  of  this  case.  Hbt- 
Ing  pnrcbased  the  ticket  and  having  taken 
his  place  In  the  coach  of  the  defendanfa 
train,  Tllburg  became  a  passenger,  and  It 
was  the  duty  of  the  defendant's  servants  to 
treat  him  as  such.  The  condnctor  was  in- 
formed by  Edward  Tilbnrg  and  Stamets  that 
Tflborg  had  purchased  a  ticket  which  en- 
titled him  to  be  carried  from  Willlameport 
to  Cogan  Valley.  It  was  his  duty,  when  re- 
quested, to  dellTer  his  ticket,  and,  after  being 
given  a  reasonable  time  to  find  it  and  fall- 
ing to  produce  the  ticket  or  pay  his  fare,  th* 
conductor  could  have  expelled  him  from  the 
train.  This  could  have  been  done  at  Cogan 
Valley  station,  Tilburg's  destination,  which 
the  train  at  the  time  wfls  approaching,  and 
at  which  it  subsequently  stopped.  Tlibnrg 
desired  to  leave  the  train  at  that  station, 
but  was  prevented  by  the  conductor.  This 
action  on  the  part  of  the  conductor  was 
a  clear  misapprehension  of  his  duty  and  an 
Infrlngemeht  of  the  rights  of  TUburg.  The 
ttbln  stopped  at  the  station  but  a  moment, 
hardly  giving  Tllburg  an  opportunity  to  alight 
If  he  had  not  been  prevented  from,  doing  so. 
The  train  moved  on,  and  the  next  station  Is 
a  flag  station.  Here  the  conductor  exercised 
bis  authority,  and,  If  the  only  testimony  sub- 
mitted Is  believed,  forcibly  ejected  Tllburg 
from  the  train  at  a  time  and  place  and  under 
circumstances  which  a  Jury  would  have  beoi 
fully  Justified  in  finding  endangered  the  life 
of  the  passenger.  If  the  case  had  been  sulv 
mltted,  and  the  Jury  had  so  found.  It  would 
clearly  have  t>een  negligence  on  the  part  Of 
the  carrier  company.  2  Hutchinson  on  Car- 
riers <Sd  Kd.)  18  1082,  1084.  In  6  Cyc  568*  It 
Is  said :  "The  servants  Of  the  carrier  should 
not  expel  a  passenger  (or  even  a  trespasser) 
at  a  time  or  place  which .  Is  dangerous,  and 
the  carrier  will  be  liable  In  such  a  case,  not 
only  for  injuries  directly  suffered  In  con- 
nection with  such  expulsion,  but  also  for  sub- 
sequent injuries  proximately  due  thereto, 
such  as  injury  from  other  trains  whldti  the 
ejected  person  could  not  reasonably  avoid,  the 
probable  consequences  of  improper  exposure, 
and  the  like."  Under  the  facta  disclosed  by 
the  evidence  it  was,  therefore,  a  questicm 
for  the  Jury  to  determine  whether  tte  con- 
ductor had  exercised  the  care  required  of 
him  in  estpelllng  the  passenger  from  the  train 
at  Haieeka  flag  station.  2  Hutchinson  on 
Carriers  (3d  Ed.)  |  1083.  As  said  by  Mr. 
Justice  Gordon  In  delivering  the  opinion  of 
the  court  in  Arnold  v.  Pennsyivania  Rbllroad 
Ca,  115  Pa.  135,  8  AU.  213,  2  Am.  St.  Rep. 
542:  "In  the  case  In  hand,  the  duty  of  the 
conductor  in  expelling  the  plaintiff  from  the 
cars  at  the  time  and  place  selected  for  that 
purpose  was  certainly  one  that  was  not 
strictly  defined.  It  may  be  admitted  that  as 
a  faithful  officer  he  was  obliged  to  eject  Ar- 
nold from  the  train ;  but  then  the  very  Im- 
portant question  arises :  Did  he,  as  the  com- 
pany's employ^,  properly  discharge  this  obli- 
gation In  dismissing  the  plaintlCt  from  the 


car  between  the  tracks  of  the  railroad,  on 
a  very  dark  night,  at  a  way  station  that, 
from  the  want  of  light  In  or  about  it,  could 
not  be  seen?  As  everything  in  tUs  propo- 
sition depends  upon  facts  and  circumstances. 
its  solution  was  for  the  Jury." 

In  the  case  at  bar,  while  it  Is  true  the  ex- 
pulsion took  place,  at  6  o'clock  in  the  after- 
noon, It  was  a  January  evening,  and  the  un- 
contradicted evidence  shows  that  It  was  dark. 
The  lights  were  shining  at  Cogan  Valley  as 
the  train  passed.  There'  were  no  lights  at 
Haieeka  station.  A  fierce  storm  was  at  the 
tlnle,  and  had  been  since  the  previous  day, 
prevailing  In  that  community.  The  weather 
was  extraordinarily  cold,  and  the  country 
was  covered  with  snow  to  an  extent  which 
rendered  It  dlfllcult  to  see  any  paths  or  roada 
which  might  exist  at  that  place  or  might  lead 
In  the  direction  of  Cogan  Valley  station. 
Under  these  circumstances,  the  duty  of  the 
condnctor  towards  a  passenger,  or  even  a 
trespasser  upon  his  train,  certainly  could 
not  be  determined  as  a  matter  of  law  by  the 
court,  so  as  to  Justify  the  conductor's  action 
In  expelling  Tllburg  from  the  train.  If  it 
had  clearly  appeared  by  the  evidence  of  the 
plaintiff,  and  there  Is  no  other  evidence  in 
this  case,  that  the  passenger  had  been  ejected 
in  daylight  and  under  circumstances  which 
gave  him  an  opportunity  to  protect  himself 
from  danger  in  returning  to  Cogan  Valley, 
we  would  have  another  and  an  entirely  dif- 
ferent question  before  us.  The  plaintiff  has 
shown  the  place  where  her  husbaad  was 
ejected,  and  the  conditions  under  which 
he  was  ejected,  and  the  facts  as  disclosed  by 
her  testimony  are  clearly  sufficient  to  go  to 
the  Jury  on  the  question  of  the  negligence  of 
the  defendant's  servants  in  expelling  the  de- 
ceased from  the  train.  If,  as  contended  by 
the  defendant  company,  the  deceased  was  ex- 
pelled from  the  train  at  a  safe  place  and 
nnder  conditions  which  did  not  maJ^e  the 
expulsion  unsafe,  those  facts  must  t>e  made 
to  appear  by  testimony.  It  was  not  the  prov- 
ince of  the  conrt  to  surmise  whether  there 
were  roads  leading  from  or  to  Haieeka  sta- 
tion, or  whether  there  were  highways  lead- 
ing from  that  station  to  Cogan  Valley,  or 
whether  there  was  a  station  house  at 
Haieeka,  or  whether  there  was  a .  clubhouse 
or  other  houses  In  that  vicinity.  These 
were  matters  which  were  not  shown  by  the 
testimony,  and  which,  therefore,  did  not 
Justify  the  ooart  in  withdrawing  the  case 
from  the  Jury. 

After  Tllburg  had  been  expelled  ttom  the 
train,  he  was  required  to  use  reasonable  and 
brdtnaiy  tMMidence  in  seeking  belter  and  in 
attempting  to  return  to  Cogan  Valley.  Under 
the  circumstances,  it  was  not  negligenoe  per 
ae  for  htm  to  walk  on  the  railroad  in  going 
from  Hale^a  to  Cogan  Valley.  As  said  In 
Ham  T.  Delaware  &  Hudson  Canal  Co.,  155 
Pa.  548,  2C  Atl.  757,  20  L.  R.  A.  682,  the  cases 
cited  by  appellee  which  hold  that  a  man  who 
ateps  bis  foot  on  jj^^Hlpga^Jigp^  «x«pt 
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at  a  public  erottdng.  doM  so  at  bis  peril,  have 
BO  applleatlon  to  the  facts  presented  here. 
If,  as  alleged  by  the  plaintiff,  her  husband 
■was  put  off  the  train  at  Haleeka  station  at  a 
time  and  under  circumstances  which  imperil- 
ed  bis  life,  he  was  not  guilty  of  negligence  If, 
In  escaping  from  the  position  in  which  he 
had  been  plaiced,  he  ajcted  as  a  reasonably 
prudent  man  in  wallclng  on  the  defendant 
.company's  trades.  Aa  pertinent  and  appli- 
cable to  the  facta  «>t  this  branch  of  the  case, 
we  may  here  quote  the  language  of  the 
present  Chief  Justice  in  Ham  t.  DelawaJie 
&  Hudson  Canal  Co.,  155  Pa.  548,  558,  26  Atl. 
757,  758,  20  L.  K.  A.,  68i:  "The  substantial 
coutroversy  in  this  case  Is  upon  the  standard 
of  conduct  required  of  a  man  who,  like 
Ham,  is  wrongfully  put  on  a  railroad  track, 
as  to  the  time  and  manner  of  getting  off. 
The  learned  judge  twlow  told  the  Jury  con- 
cisely. In  affirming  the  plaintiff's  thirteenth 
point,  that  'all  tbe  care '  that  was  required 
of  Ham,  after  being  put  off  tbe  car,  was 
8ln)]»ly  the  ordinary  care  and  diUgence  o(f 
a  reasonably  prudent  man  under  tbe  circum- 
stances,' and  again.  In  affirming  the  defend- 
anfs  twenty-second  point,  that  'when  Ham 
was  placed  upon  the  track  it  was  his  duty  to 
leave  the  same  at  the  earliest  practical  [prac- 
ticable] moment,  and  if  be  did  not  do  so, 
be  was  guilty  of  contrtbutory  negligence. 
•  •  • '  That  this  was  the  prefer  rule  for 
the  guidance  oC  the  Jury  does  not  admit  of 
question.  Ham,  as  already  noted,  was  put 
in  a  place  of  danger  without  fault  of  his 
own.  He  was.  bound  to  use  care^  dUlgence, 
and  Judgment  to  get  out  at  the  fiiat  op- 
portoBity;  but,  tising  these,  be  was  not 
chargeable  with  responsibility  for  tbe  result, 
and  the  standard  .of  tbe  care,  diligence,  and 
Judgment  he  was  bound  to  use  was  tbe  com- 
mon standard  of  the  ordinary  prudent  and 
careful  man."  What  avenue  or  avonuea  of 
escape  were  presented  to  Tllburg  that  nlgbt, 
and  whether  be  exercised  pruduice  and  care 
in  selecting  tlie  railroad  as  the  way  for  reach- 
ing bis  destination  after  his  ejection  from 
the  txtda,  were  Questions  for  tbe  Jury.  He 
was  a  stranger  there,  and  the  darkness  pre- 
vented him  from  seeing  the  real  condltiou^ 
as  theyezisted.  Snow  covered  the  earth  and 
bid  from  his  view  what  lay  beneath.  Would 
a  reaatHiably  prudent  meat  under  the  circum- 
staaoes,  have  started  out  into  the  darkness 
and  tbe  storm  to  bunt  roads  or  paths  un- 
Ipiown  to  him,  and  which  might  have  existed, 
and  thus  subject  himself  to  the  dangers  of 
tbe  holes  at^  pitfalls  which  might  have  been 
open  to  receive  him?  Or  would  he  have  tak- 
ea  tbe  direct  route,  which  lay  along  the  de- 
fendant's tracks,  to  travel  the  mUe  required 
to  reach  hia  destination? 

Again  we  may  be  permitted,  to  quote  as 
pertinent  in  this  connection  what  was  said 
in  the  Ham  Case  (page  555  of  156  Pa.,  page 
758  of  26  Aa  [20  L.  B.  A.  682]):  "Whether 
11  safe  road  was  there,  or  not,  was  only 
a  part  of  the  question.    There  still  remained 
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whether  Ham  with  ordinary  diligence  and 
prudence  could  have  seen  It,  and,  seeing, 
ought  to  have  taken  It  A  man  familiar  with 
the  locality  may  take  an  uninviting  path, 
knowing  It  will  lead  him  aright,  while  a  care- 
ful man,  not  knowing  bow  it  may  turn  out, 
nor  even  whither  it  may  lead,  may  well  be 
exonerated  from  negligence  In  not  making 
the  experiment,  though  It  would  In  fact  have 
been  tbe  best  thing  to  do.  The  elements  of 
prudent  conduct  on  the  part  of  Ham  were 
too  many  and  too  varied  to  be  determined 
except  by  the  jury,  and  the  rule  laid  down 
for  the  Jury's  guidance  was  in  accordance 
with  the  settled  law."  Maloiie  v.  Pittsburg 
ft  Lake  Erie  Railroad  Co.,  152  Pa.  390,  25 
AtL  638,  was  an  action  for  personal  Injuries 
by  a  woman  who  was  wrongfully  ejected 
from  a  train  upon  which  she  was  a  passenger 
at  a  regular  stopping  place,  where  th^e  was 
no  station  house,  but  only  a  box  car  used 
temporarily  as  a  station.  A  storm  was  pre- 
vailing at  tbe  time  she  was  ejected.  She 
started  to  walk  back  to  the  station  from 
which  she  had  started,  and  on  the  way  was 
overtaken  by  a  storm  which  injured  her 
health.  In  affirming  a  Judgment  for  tbe 
plaintiff,  the  present  Chief  Justice  says  (page 
393  of  152  Pa.,  page  638  of  25  Atl.):  "We 
start  with  the  fact  established  by  the  verdict 
that  plaintiff  was  wrongfully  put  off  the 
train,  at  a  regular  station  to  be  sure,  but 
one  where  she  was  a  stranger,  and  where 
there  was  at  the  time  no  regular  station 
bouse.  She  was  in  no  fault  herself,  and, 
being  thus  put  in  a  position  of  embarrass- 
ment and  difficulty,  she  was  not  bound  to  use 
tbe  best  Jiidgment,  but  only  to  good  faith 
and  reasonable  prudence.  Penna.  R.  R.  Co. 
V.  Werner,  89  Pa.  59."  Whether  the  servants 
of  the  carrier  company  were  guilty  of  negli- 
gence in  carrying  Tllburg  beyond  Cogaxi  Val- 
ley station,  or  In  putting  him  off  at  Haleeka 
station,  which  in  either  case  proximately  re- 
sulted in  his  death,  and  whether  be  citercised 
the  care  required  of  him  after  he  had  alight- 
ed at  Haleeka  station,  are  questions  which 
should,  under  proper  instructions,  have  been 
submitted  to  the  Jury.  The  nonsuit  was  im- 
properly granted,  and  the  judgment  must  be 
reversed. 

The  assignments  of  error  are  sustained, 
the  Judgment  is  reversed,  and  a  procedendo 
la  awarded. 


(a7  Pa.  636) 

WBTHERILL  et  al.  v.  GALLAGHER  et  al. 

(Supreme   Court    of    Pennsylvania.    April    22, 
1907.) 

1.  BAIUaRT  —  TiKABE    OF    PBBSONAUT  —  Db- 

FAULT— Right  of  Rehovai.. 

A  tenant  took  out  boilers  from  the  prem- 
laex  which  were  owned  by  his  landlord,  and 
plaoed  tbem  on  a  neighboring  lot  and  installed 
otber  boilers  which  he  had  leased.  Subsequent- 
ly, on  default  in  rent,  the  lessors  of  the  boil- 
ers declared  the  lease  terminated  and  asserted 
their  rig^t  to  tbe  boilers.    The  lessee  was  there- 


after declared  a  bankrupt  befoi 

uigiiized  by 
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bad  distrained  for  rent  Beld,  that  the  owners 
of  the  boilers  conld  resume  possession  of  their 
property  without  restoring  the  old  boilers  to 
their  former  place. 

2.  Landlobd  and  Tenant— Lien. 

Where  tenant  removes  boilers  owned  by 
landlord  from  premises  and  installs  leased  boil- 
ers, and  thereafter  becomes  insolvent,  the  own- 
ers of  the  boilers  can  remove  the  same  without 
paying  the  arrears  of  rent  dne  by  the  tenant. 
[EM.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  32,  Landlord  and  Tenant,  {  996.] 

Appeal  from  Court  of  Common  Pleaa, 
Philadelphia  County. 

Bill  by  Bobert  and  Bichard  Wetherlll 
against  Francis  O.  Gallagher  and  others. 
Decree  for  plalntlfls,  and  defendants  appeaL 
A£9rmed. 

The  following  are  the  findings  of  fact  and 
conclusions  of  law  of  Martin,  P.  J^  of  tbe 
court  below: 

"Findings  of  Fact 

"On  March  25,  1902,  Francis  G.  Gallagher 
became  seised  of  a  manufacturing  property 
at  Thirty-First  and  Locust  streets,  in  the  city 
of  Philadelphia,  subject  to  a  mortgage  of 
$21,000,  held  by  tiie  Fidelity  Trust  Company, 
surviTing  executor  of  the  will  of  Henry 
Gibson,  deceased.  On  July  10,  1902,  a  writ- 
ten communication  was  sent  to  the  Downing 
Paper  Company  by  Emma  B.  M.  Lore,  stat- 
ing that  the  title  to  this  property  was  held 
by  Francis  G.  Gallagher  in  trust  to  seciure 
tbe  payment  of  moneys  advanced  for  Its  pur- 
chase, and  upon  payment  thereof  for  her 
benefit,  and  offering  to  rent  the  property  to 
the  Downing  Paper  Company  for  25  years 
for  a  consideration  of  $26,000  in  stock  of  the 
company,  $3,000  per  annum,  payment  of  the 
water  rent  and  part  payment  of  fire  Insur- 
ance premium.  On  the  same  day  Gallagher 
executed  a  lease  to  tbe  Downing  Paper  Com- 
pany for  the  premises,  'together  with  the 
bolldlng  thereon  erected,  machinery,  fixtures, 
tools,  and  Implements  contained  therein.' 
The  lessee  agreed  to  make  such  ordinary 
repairs  to  the  buildings,  machinery,  and 
plant  as  might  be  required  in  order  to  use 
and  operate  the  same;  and  It  was  provided 
that  all  betterments  In  the  nature  of  perma- 
nent improvements  or  additions  to  tbe  ma- 
chinery contained  In  the  premises  at  the 
date  of  the  agreement,  and  thereafter  placed 
upon  the  premises  by  the  lessee,  not  in  the 
nature  of  repairs,  should  belong  to  and  be 
the  property  of  the  lessee,  and  might  at  any 
time  during  the  continuance  of  the  agree- 
ment be  removed  by  the  lessee,  provided  in 
so  doing  the  buildings  and  remaining  portion 
of  the  machinery  should  be  left  In  good  and 
proper  order  and  condition.  On  December  21, 
1903,  the  Downing  Paper  Company  entered  In- 
to an  agreement  to  lease  from  Robert  Wether- 
lll &  Company  two  250-horse  power  boilers  to 
be  erected  upon  tbe  leased  premises.  The 
paper  company  agreed  to  build  subfounda- 
tlons,  provide  buildings  properly  protected 
for  Installing  the  boilers,  and  to  keep  tbe 


boilers  Insured  for  tbe  benefit  of  Wetherllls 
until  tbe  expiration  of  the  lease  of  tbe  boil- 
ers, and  to  pay  Wetherllls  for  the  use  of  the 
boilers  $1,000  In  cash,  and  $250  rent  every  30 
days,  not  to  sublet  or  dispose  of  the  boilers 
during  the  continuance  of  the  lease  without 
the  consent  of  Wetherllls,  or  remove  them 
from  the  leased  property,  and  to  surrender 
them  to  Wetherllls,  unless  purchased  by  the 
company,  upon  the  termination  of  tbe  lease, 
at  the  price  stipulated  upon  the  c<mtract  In 
the  event  of  the  failure  to  pay  the  rent, 
Wetherllls  reserved  the  right  to  declare  the 
lease  ended,  and  take  immediate  posaesslcm 
of  the  boilers.  S.  Arthur  Love,  the  husband 
of  Emma  B.  3f.  Love,  was  treasure  of  tbe 
Downing  Papa:  Company,  and  Instrumental 
In  securing  the  company  as  tenants  for  tbe 
property,  and  in  obtaining  tbe  boilers  from 
Wetherllls. 

"On  February  19,  1903,  Emma  B.  M.  Love 
executed  a  general  power  of  attorney  au- 
thorizing him  to  act  for  her.  There  wan  a 
battery  of  eight  boilers  in  tbe  plant,  two  of 
which  were  removed  and  the  two  Wetherlll 
boilers  put  in  tbe  place.  Tbe  Wetberills 
made  the  drawing  and  siiperviaed  tbe  loca- 
tion, but  had  nothing  to  do  with  tbe  removal 
of  tbe  old  boilers  or  erection  of  the  foimdatlon 
for  tbe  new  ones.  No  notice  waa  given  by 
them  to  any  one  of  the  terms  upon  which  the 
paper  company  obtained  tbe  bollera.  Wetb- 
erills thought  the  paper  company  owned  the 
building.  Tbe  agreement  between  Wetherlll 
&  Co.  and  the  Downing  Paper  Company  was 
executed  by  S.  Arthur  Love,  treasurer.  On 
March  20  and  April  21^  19M,  the  monthly 
rental  due  for  tbe  boilers  iras  not  paid.  On 
May  20,  1901,  tbe  paper  company  was  ad- 
Judged  a  bankrupt  and  J.  I.  Lineaweaver, 
E^q.,  was  appointed  receiver  and  subsequent- 
ly became  trustee.  On  May  81, 1904,  demand 
was  made  upon  bim  for  payment  of  the  rmt 
due  for  the  boilers.  On  June  20,  190^  tiie 
Downing  Paper  Company  and  the  receiver 
were  notified  that  by  reason  of  tbe  nonpay- 
ment of  the  rent  Wetberills  bad  exravlsed 
their  right  to  declare  the  lease  terminated 
and  take  possession  of  tbe  boilers.  On  June 
21,  1904,  Gallagher  executed  a  declaration  In 
wbkch  it  was  stated  that  the  purchase  money 
for  tbe  property  at  Thirty-First  and  Locoat 
streets  b^onged  to  an  estate  of  which  S. 
Arthur  Love  and  Sally  I*  Love  were  tn»- 
tees,  under  tbe  terms  of  a  trust  which  pro- 
vided that  Sally  L.  Love  should  have  tbe 
ben^t  from  the  estate  during  her  life,  and 
Gallagher  declared  that  be  held  title  to  the 
premises  in  trust  fbr  tbe  estate  and  under 
agreement  with  said  trustees  to  convey  tbe 
premises  to  Emma  B.  M.  Love,  wife  of  S. 
Arthur  Love,  or  her  appointee  upon  payment 
of  $10,500  with  interest  and  legal  charges. 
On  June  24,  1904,  Mr.  Uneaweaver,  tbe  re- 
ceiver, executed  an  order  directing  tbe  watch- 
man upon  the  premises  to  admit  the  r^>re- 
sentatives  of  WetberiU  &  Co.  for  the  pur- 
pose of  removing  tbe  .^||^«^^^  tbe  same 
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day  Wetherllla  received  a  communlcatioD 
from  counsel  for  Gallagher  alleging  that  the 
boilers  were  obtained  by  the  Downing  Paper 
Company  for  the  purpose  of  replacing  other 
boilers  which  were  part  of  the  building  rent- 
ed to  them  as  a  whole,  and  claiming  that  the 
new  boilers  were  part  of  the  real  estate  and 
stating  that  he  wonld  retain  the  boilers,  and 
bold  WetheriUs  liable  In  damages  if  they  at- 
tempted to  enter  the  premises.  The  boilers 
can  be  removed  by  opening  the  wall  of  the 
building  In  which  they  are  set  On  June  25, 
1904,  a  member  of  the  firm  of  WetherUls  and 
one  of  their  employes  endeavored  to  gain  ad- 
mission to  the  building.  They  presented  the 
order  from  the  receiver  to  the  watchman  In 
charge  employed  by  Gallagher,  who  refused 
to  permit  them  to  enter. 

"A  bill  In  equity  was  filed  by  Robert  Weth- 
erill  and  Richard  Wetherlll,  copartners,  trad- 
ing as  Robert  Wetherlll  &  Co.,  against  Fran- 
cis O.  Gallagher,  SL  Arthur  Love,  E&uma  R. 
M.  Love,  the  Sldelity  Trust  Company,  sur- 
viving executor  under  the  will  of  Henry 
Gibson,  deceased,  and  the  Downing  Paper 
Company,  and  James  I.  Lineaweaver,  trus- 
tee In  bankruptcy  of  the  Downing  Paper  Com- 
pany, praying  that  the  complainants  be  de- 
clared exclusive  owners  of  the  boilers,  and 
that  respondents  be  required  to  deliver  up 
possession;  for  an  Injunction  to  prevent  the 
sale  of  the  boilers;  for  discovery  by  Gallag- 
her, S.  Arthur  Love,  and  Emma  R.  M.  Love 
as  to  the  ownership  of  the  real  estate;  and 
for  an  injunction  to  prevent  the  sale  or  dis- 
position of  the  real  estate,  including  the 
boilers  as  part  thereof;  and  for  a  decree  re- 
straining respondents  from  preventing  com- 
plainants from  removing  the  boilers,  and  re- 
quirlng  the  Downing  Paper  Company  and 
Lineaweaver,  as  trustee  in  bankruptcy,  to 
specifically  perform  the  t^rms  of  the  agree- 
ment of  lease  of  tbe  boilers  and  to  surrender 
tbem  to  complainants;  and  for  general  re- 
lief. A  Joint  and  separate  answer  was  filed 
by  Gallagher,  S.  Arthur  Love,  and  Emma  R. 
M.  Love,  admitting  the  material  averments 
in  the  bill,  but  alleging  that  the  boilers  In 
question  had  been  substituted  for  others  re- 
moved from  the  premises,  and  stating  that 
tbe  Downing  Paper  Company  were  In  default 
In  the  payment  of  rent  due  to  Gallagher. 
Lineaweaver,  the  trustee  in  bankruptcy.  In 
his  answer  admitted  certain  allegations  of 
the  bill  of  complaint,  required  proof  of  oth- 
ers, and  denied  certain  conclusions  of  law. 

"The  Fidelity  Trust  Company  filed  no  an- 
swer and  a  decree  pro  confesso  was  en- 
tered. 

"Conclusions  of  Law. 

"The  agreement  between  WetbertH  &  Co. 
and  the  Downing  Paper  Company  establish- 
ed a  bailment,  and  under  Its  terms  the  title 
to  the  boilers  remained  in  the  bailors.  Ekl- 
wards's  App.,  lOS  Pa.  103.  Where  personal 
property  is  attached  to  land  for  puriMses 
of  trade,  the  intention  of  the  parties  is  the 


determining  factor  in  ascertaining  whether 
it  is  a  fixture  and  part  of  the  realty.  Hill 
V.  Sewald,  53  Pa.  271,  01  Am.  Dec.  209. 
In  the  agreement  made  by  Wetherill  &  Go. 
they  were  authorized  to  terminate  the  lease 
and  take  possession  of  the  boilers.  If  the 
paper  company  failed  to  comply  with  its 
terms.  While  between  the  landlord  and  ten- 
ant of  the  land  it  might  appear  inequitable 
to  permit  the  latter  to  remove  tbe  boilers 
in  question  before  provision  is  made  for  the 
restoration  of  those  formerly  on  the  premises, 
which  they  took  out,  and  requiring  payment 
of  the  rent  in  arrear  for  the  building,  the 
complainants  do  not  claim  the  boilers  under 
any  of  the  terms  of  tbe  lease  made  by  Gal- 
lagher to  the  paper  company,  but  as  owners' 
title  of  tbe  bailee  having  been  terminated. 

"There  was  no  provision  in  the  lease  of  the 
building  providing  that  the  property  of  the 
tenant  should  be  forfeited  for  noncompliance 
with  tbe  terms  of  the  lease  (Wick  t.  Bredln, 
189  Pa.  83,  42  Atl.  17),  nor  was  there  any 
provision  which  would  entitle  the  landlord  to 
hold  Wetherlll  &  Co.  or  their  property  liable 
for  breaches  of  covenant  by  the  tenant  The 
boilers  were  placed  upon  the  premises  as 
trade  fixtures,  and  complainant  should  be  per- 
mitted to  remove  them  (Lemar  v.  Miles,  4 
Watts,  390),  and  should  be  required  to  ckwe 
up  the  wall  and  restore  the  building  to  its 
present  condition  without  expense  to  the 
landlord.  Under  the  prayer  for  general  re- 
lief, compensation  Is  claimed  for  deteriora- 
tion In  the  value  of  the  boilers  since  the 
date  wh&a  complainants  made  demand  for 
them.  Gallagher,  the  landlord,  held  the  prop- 
erty as  trustee  and  was  advised  by  counsel 
to  retain  possession  of  the  boilers.  Com- 
plainants received  the  sum  of  $1,000  at  the 
beginning  of  the  bailment,  which  was  to  be 
applied  to  the  purchase  if  the  agreement  had 
been  consummated,  but  the  diminution  in  the 
value  of  tbe  boilers  Is  a  much  smaller  Bum. 
This  claim  is  not  allowed. 

"The  prayers  of  the  bill  of  complaint  pray- 
ing that  the  boilers  be  delivered  to  complain- 
ants are  granted." 

Argued  before  MITGHEIjL,  O.  J.,  and 
FELL,  MESTREZAT,  POTTER,  and  STEW- 
ART, JJ. 

E.  O.  Michener,  for  appellants.  Edward 
Brooks,  Jr.,  Frederick  J.  Geiger,  and  Edgar 
Dudley  Fairies,  for  appellees. 

MESTREZAT,  J.  Notwithstanding  the  nu- 
merous assignments  of  error  and  the  very 
elaborate  brief  of  the  learned  counsel  for  the 
appellant,  he  has  discussed  the  law  Involv- 
ed in  the  case  under  two  heads.  The  trial 
Judge  has  found  and  stated  the  material 
facta  in  his  adjudication,  and  on  those  facts 
the  decree  may  well  be  affirmed. 

1.  Under  all  our  authorities  the  contract 
between  the  plaintifFs  and  the  Downing  Pa- 
per Company  was  a  bailment  of  the  boilers, 

and  they  continued  to  be  the  perao;i 
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erty  of  tbe  plaintiffs.  They  were  trade  fix- 
tures, and  such  as  a  tenant  may  remove  dur- 
ing the  continuance  of  his  term.  Hey  y.  Brun- 
er,  61  Pa.  87.  On  failure  to  comply  with  any 
of  the  covenants  of  the  bailment,  It  was  stip- 
ulated that  the  plaintiffs,  who  were  the  bail- 
ors, should  have  "the  right  to  declare  tnis 
lease  void  •  •  •  and  to  take  immediate 
possession  of  said  property  wherever  they 
may  find  the  same."  The  paper  company, 
the  bailee,  failed  to  pay  the  stipulated  rent 
for  tbe  boilers  as  it  became  due,  and  on  June 
20,  1904,  the  plaintiffs  exercised  their  right 
to  declare  the  termination  of  the  lease  and 
take  posseselon  of  the  property.  One  month 
prior  to  this  date,  the  paper  company  was 
adjudged  a  bankrupt,  and  the  plaintiffs'  prop- 
erty was  then  in  the  possession  of  tlie  re- 
ceiver. A  few  days  after  the  bailment  had 
been  terminated,  the  receiver  directed  the 
watchman  on  tlae  premises  to  admit  tbe 
plaintiffs  for  the  purpose  of  removing  the 
boilers.  On  the  same  day  Gallagher,  the  pap- 
er ctmipany's  lessor  of  the  premises,  notified 
the  plaintiffs  "that  the  boilers  were  obtained 
by  the  Downing  Paper  Company  for  the 
pmrpose  of  replacing  other  boilers  which  were 
part  of  the  building  rented  to  them  as  a 
whole,  and  claiming  that  the  new  boilers 
were  part  of  the  real  estate,  and  stating 
that  be  would  retain  the  boilers."  The  de- 
fendants' first  contention  is  that  the  plaintiffs 
bad  no  light  to  remove  their  boilers  without 
replacing  the  old  boilers  in  the  place  they 
originally  occupied  In  the  manufacturing 
plant  The  paper  company  secured  the  new 
boilers  because  it  desired  and  needed  addi- 
tional steam-producing  capacity  for  Its  paper 
manufacturing  plant  The  plaintiffs  bad 
nothing  whatever  to  do  with  r»novlng  tbe 
old  boilers.  Tbis  waa  done  by  the  paper 
company  which  removed  them  to  an  adjoin- 
ing lot  on  the  same  premises.  Neither  did 
the  plaintiffs  erect  their  boilers  in  tbe  pap- 
er manufactory.  It  is  true  they  supervised 
the  location  of  them,  but  the  paper  company 
built  the  subfoundation,  provided  the  build- 
ing to  inclose  them,  and  erected  tbe  boilers 
on  the  foundation.  Why,  then,  should  the 
plaintiffs  replace  the  old  boilers  in  tbe  man- 
ufacturing plant?  They  did  not  remove 
them,  nor  did  they  receive  them  as  part 
payment  for  tbe  new  boilers.  They  commit- 
ted no  waste  of  the  premises,  nor  did  they 
do  any  injury  to  the  premises  as  they  did 
uot  detach  and  remove  the  old  boilers.  In  a 
word,  they  had  nothing  to  do  with  the  old 
boilers  or  witb  removing  them  from  the  man- 
ufacturing plant  Under  tbe  circumstances, 
therefore,  the  plaintiffs  were  not  required  to 
restore  the  old  boilers  to  their  former  place 
in  the  plant  before  they  could  annul  the 
lease  with  the  paper  company  and  resume 
possession  of  tbe  new  boilers,  the  title  to 
which  remained  in  them. 

2.  The  other  contention  of  the  appellants  Is 
that  the  plaintiffs  had  no  right  to  remove 
their  boilers  without  paying  the  rent  and  re- 


storing the  property  to  Its  original  condition. 
The  learned  Judge  correctly  found  that  "the 
[new]  boilers  can  be  removed  by  opening  the 
wall  of  the  building  in  wbich  they  are  set" 
and  in  the  decree  the  court  has  directed 
"that  the  said  complainants  be  required  to 
restore  any  portion  of.  the  premises  which 
may  be  affected  by  the  removal  of  tbe  said 
boilers  to  its  present  OMtdltlom."  Of  this 
contention,  therefore,  the  remaining  cause  of 
ccMnplaint  is  that  before  retaking  their  prop- 
erty, the  plaintiffs  should  have  paid  the  ar- 
rears of  rent  But  as  we  have  held,  the  pa- 
per company  held  this  property  as  bailee^ 
and  tbe  bailmoit  was,  for  sufficient  cause 
and  within  its  terms,  declared  by  the  plaJn- 
tlOa  at  an  end  on  June  20,  1901.  The  prem- 
ises were  then  in  the  hands  of  a  receiver  in 
bankruptcy  who  properly  conceded  the  title 
to  be  In  the  plaintiffs  and  also  dielr  right  to 
ronove  the  property.  At  that  time  there  was 
$1,000  of  rent  la  arrear,  but  the  landlord 
bad  not  distrained,  and  hence  the  tenant 
eould  have  removed  his  personal  property 
from  the  premisee,  and  it  would  not  then 
have  been  subject  to  distress,  unless  fraudu- 
lently removed.  It  Is,  however,  dUfeiroit 
with  the  property  of  a  stranger  which  may  be 
distrained  while  on  the  donised  premises, 
but  cannot  under  any  circumstances  be  fol- 
lowed and  made  subject  to  payment  of  ar- 
rears of  rent  Here  there  was  no  privity  be- 
tween the  landlord  of  tbe  premises  and  tbe 
plaintiffs,  and,  after  tbe  snnulmait  ot  the 
bailment  the  boUers  were  the  property  of  a 
stranger  who  could  remove  them,  uoleas  a 
distress  bad  previously  been  levied  for  the 
rent  In  order  to  subject  personal  property 
to.  the  psjrment  of  rent  due  for  tbe  demised 
premises,  the  landlord  nay  distrain  tbe  prop- 
erty, or,  where  tbe  property  of  the  tenant 
has  been  taken  in  execution  or  has  been  a»> 
signed  for  the  benefit  of  creditors,  the  land- 
lord Is,  under  present  legislation,  entitled  to 
be  paid  one  year's  rent  out  of  the  proceeds 
of  sale.  Neither  of  these  conditions  existed 
here  at  tbe  time  the  plaintiffs  declared  the 
termination  of  the  lease  and  were  entitled 
to  the  possession  of  their  property.  If  the 
paper  company  bad  then  been  In  possession, 
it  could  have  been  compelled  to  deliver  the 
property  to  the  plaintiffs.  As  It  was,  the 
property  was  In  custodla  l^s,  and  the  re- 
ceiver became  the  trustee  of  the  plaintiffs 
and  held  the  property  for  them.  It  was  then 
beyond  the  grasp  of  the  landlord  of  the  prem- 
ises, and  he  could  not  follow  and  sutdect  it 
by  legal  process  to  tbe  payment  of  bis  rwt 
We  fall  to  see  that  the  plaintiffs  have  done 
or  are  doing  anything  Inequitable  in  this  liti- 
gation. They  are  simply  iusisting  upon  their 
rights  under  tbe  contract  with  tbe  paper  com- 
pany. Tbe  property  In  eontroversy  belongs 
to  them,  and  neither  the  paper  company  nor 
the  landlord  of  tbe  demised  premises  has 
title  to  it  or  tbe  right  to  retain  it  The  plain- 
tiffs did  not  get  the  old  boilers  nor  tbe  value 
of  them,  and  ore  not  responsibleu 
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law  or  equity,  If  tbe  paper  company  remov- 
ed and  disposed  of  them.  That  is  a  matter 
between  the  owner  of  the  premises  and  his 
lessee,  the  paper  company,  and  with  which 
the  plaintiffs  have  no  concern.  The  latter 
hare  done  equity  and  therefore  have  a  right 
to  ask  equity. 

We  think  that,  under  the  nndlspnted  facts 
of  the  case,  the  learned  trial  Judge  reached 
the  proper  coitclusion,  and  therefor*  tbe  de- 
cree of  tbe  court  below  la  affirmed. 


(US  Pa.  i» 

SPBRRY  r.  SEIDBU 

(Supreme   Oourt   of    Pennsylvania.   Ayrfl   % 
1007.) 

1.  Larduxbo  ahd  Tebakt— PBooxxoino*  TO 
Dispossess. 

Where  a  complaint  in  a  proceeding  to  die- 
possess  a  tenant,  under  Act  March  21,  1772  (1 
Smith's  Laws,  p.  870),  fails  to  aver  the  essen- 
tial jarisdictional  facts  reaoired  by  statute,  an 
eviction  is  Illegal,  and  a  landlord  is  liable  in 
trespass. 

lEd.  Note.— For  eases  iii  point,  see  Cent  Dig. 
vol.  82.  Landlord  and  Tenant,  |  1179.] 

2.  TBIAI/— REMA8K8    OV    COtTBT. 

In  trespass  for  wrongful  eviction  under  in- 
valid proceedings,  it  is  not  reversible  error  for 
the  court  to  refer  to  tbe  eWction  as  an  abuse 
of  le^l  process. 

(Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
VOL  4a  Trial,  «  8&-84.1 

8.  TSESPASS— BXXUFLABT    DaIIASW. 

In  trespass,  where  there  Is  evidence  of  the 
violation  of  the  rights  of  plaintiff  or  circum- 
Rtancefi  of  aggravation,  exemplary  damages  are 
recoverable. 

[Bd.  Note. — For  eases  in  point,  see  Gent.  Dig. 
vol.  ■*»,  Trespaas,  {  M4.] 

Api>eal  from  Court  of  Common  Pleaa, 
Beirks  County. 

Action  by  William  H.  SpMry  against  Henry 
J.  Seidel.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

Argued  before  MITCHELL,  O.  J.,  and 
PELL,  BROWN,  MESTRBZAT,  POTTER, 
tSLKlN,  and  STEWART,  JJ. 

laaac  Blester,  Damn  &  Schaeffer,  and  D.  B. 
Schroeder,  for  appellant  B.  H.  Deyaher  and 
G.  H.  Buhl,  for  appellee- 

ELKIN,  J.  It  Buot  be  conceded  that  the 
question  raised  by  this  appeal  is  a  dose  one, 
and  not  free  from  difficulty.  Tlxeto  can  be  no 
doubt  however,  that  If  the  complaint  filed  In 
a  proceeding  to  dlBxrasaeaa  a  tenant  under 
the  landlord  and  tenant  act  of  March  21, 
1772  (1  Smith's  Laws.  p.  370),  falls  to  aver 
the  essential  Jurisdictional  facta  required  by 
the  statute,  the  proceedings  are  coram  non 
Jodlce,  and  witbont  legal  effect  An  evic- 
tion at  the  tenant  in  aueb  a  case  la  illegal, 
and  the  landlord  may  be  held  liable  for  dam- 
ages in  an  action  of  trespass.  Indeed,  as  'we 
undorstand  the  contention  of  tbe  learned 
oeimsel  for  appellant,  this  view  of  the  law 
is  not  seriously  questioned.  It  is  argued, 
however,  with  much  force,  that  the  original 
eomptalnt  in  tbe  proceedings  to  dispossess 


the  tenant  did  contain  a  enfficient  aveiment 
of  facts  to  confer  Jurisdiction,  and  that  the 
landlord  cannot  be  held  liable  in  damages  for 
a  wrongful  eviction  which  resulted  from 
OTora  that  May  tiave  been  committed  by  the 
Inquisition  In  Its  findings  of  fact  relating  to 
tlie  date  when  the  term  of  the  lease  ended. 
The  difficulty  with  this  position  is  tbiat  it 
Is  not  supported  by  the  record.  In  the  orig- 
inal proceedings  for  recovery  of  possession 
of  the  demised  premises,  the  learned  court 
below  on  certiorari  held  that  the  complaint 
on  which  It  was  founded,  as  well  as  tbe  in- 
quisition which  acted  on  it,  failed  to  show 
Jurisdiction  to  entertain  it  On  appeal  to  the 
Superior  Court  the  Judgment  of  the  court  be- 
low was  affirmed.  Seidel  v.  Sparry,  26  Pa. 
Si^er.  Ot  649.  In  the  per  curiam  opinion 
of  the  learned  Superler  Court  it  is  suggested 
as  a  reason  for  affirming  tbe  Judgntent  of 
tlie  court  below  that  tbe  inquisition  was  de- 
fective on  the  ground  of  uncertainty,  and  it 
Is  now  strongly  urged  tibat  the  question  of 
Jurisdiction  was  not  decided  in  that  case, 
and  that  the  Judgment  entered  therein  can- 
not be  set  up  by  appellee  here  to  sustain  lus 
contention  that  tbe  proceeding  under  which 
be  was  evicted  was  witbont  warrant  of 
law,  and  therefore  utterly  void.  Aa  we  read 
the  (qplnion  of  the  court  below  on  the  cer- 
tiorari proceedings  and  of  tbe  Srqperlor  Court 
in  reviewing  tbem,  there  is  no  escape  from 
tbe  conclusion  that'  the  question  of  Juris- 
diction was  the  vital  one  Involved  and  de- 
cided In  that  case^  The  Superior  Court  ap- 
proved the  reasoning  of  the  "exhaustive  and 
satisfactory"  opinion  of  the  learned  court 
below  and  rested  Its  deolstoa  largely  upon 
that  opinion.  Tbe  court  below  In  that  case 
based  Its  ruling  on  the  ground  that  the 
necessary  Jurisdictional  facts  did  not  appear 
to  sustain  the  ilroceedlngs,  and  when  that 
Judgment  was  affirmed  by  the  Superior  Court, 
and  no  appeal  taken,  the  question  of  want 
of  Jurisdiction  was  finally  determined  and  is 
not  now  before  ns. 

On  tbe  other  questions  raljsed  by  the  as- 
signments we  do  not  agree  that  any  revers- 
ible error  was  committed  by  tbe  learned 
trial  Judge.  If  tbe  Inquisition  proceedings 
ware  lacking  in  the  Jurlsdictlooal  facts  re- 
quired by  tbe  act  of  assembly,  they  were 
utterly  void.  Blashford  v.  Duncan,  2  Serg. 
&  R.  480;  McGee  v.  Fessler,  1  Pa.  126; 
Graver  v.  Fehr,  89  Pa.  460.  In  such  a  case 
the  landlord  Is  in  precisely  the  same  position 
as  if  there  had  been  no  proceedings  to  dis- 
possess at  all,  and  the  eviction  of  the  tenant 
under  such  circumstances  Is  a  trespass  for 
which  the  landlord  may  be  held  liable  In 
damages.  Baird  v.  Householder,  32  Pa.  108; 
Kramer  v.  Lott,  SO  Pa.  496,  88  Am.  Dec  556; 
Kennedy  v.  Barnett,  64  Pa.  141;  Boyd  v. 
Snyder,  207  Pa.  330,  66  AtL  924. 

Tbe  fourth  assignment  seeks  to  convict 
the  learned  trial  Judge  of  error  in  charging 
the  Jury,  in  substance,  that  If  they  found 
from  the  evidence  that  tbe  tenant  was  actu;;^ 
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ated by  a  disposition  to  oppress  tbe  plaintiff, 
to  take  a  vrongful  advantage  of  blm  by  a 
willful  or  reckless  abuse  of  legal  process, 
then  It  would  be  permissible  to  impose  ex- 
emplary damages.  The  use  of  the  phrase 
"abuse  of  legal  process"  in  the  charge  was 
technically  inaccurate,  for  the  reason  that 
the  action  was  based  on  tbe  groxmd  that  the 
proceedings  under  which  the  landlord  at- 
tempted to  evict  the  tenant  were  void  for 
want  of  Jurisdiction,  and  the  eviction  was 
secured  not  by  an  "abuse  of  legal  process," 
but  without  any  "legal  process"  to  Justify  it 
It  was  therefore  technically  an  error  to 
■peak  of  It  as  an  "abuse  of  legal  process." 
We  do  not  see,  however,  how  this  inaccuracy 
did  tbe  defendant  any  harm,  and  it  certainly 
does  not  amount  to  reversible  error.  The 
whole  case  was  tried  on  the  theory  that  the 
landlord  was  liable  for  damages  because  he 
had  wrongfully  and  oppressively  dispos- 
sessed his  tenant  without  warrant  of  law.  It 
has  been  frequently  held  that  for  wanton 
and  Intentional  violation  of  the  rights  of 
others,  or  under  circumstances  of  aggrava- 
tion or  oppression,  exemplary  damages  may 
be  recovered.  McBrlde  v.  McLaughlin,  6 
Watts,  870;  Hullng  v.  Henderson,  161  Fa. 
668,  29  Atl.  276.  The  InstrucUons  to  the  jury 
on  this  question  were  as  favorable  as  the 
appellant  under  the  facts  of  the  case  had 
a  right  to  expect 

Assignments  of  error  overruled,  and  judg- 
ment afBrmed. 


<n7  Pa.  <») 

In  re  ROYBR'S  BSTATB. 

Appeal    of   HARRINGTON. 

(Supreme    Court    of    Pennsylvania.   April    22, 
1907.)    . 

1.  rxkcvtobs  and  aomiribtbatobs— glanoi 
Against  Bstatb— Evidence. 

Where  a  claim  is  presented  against  dece- 
dent's estate  on  a  note,  Checks  of  decedent 
dated  prior  to  the  making  of  the  note  are  in- 
admissible as  evidence  of  payment  thereof. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Die. 
vol.^,  Bxecutora  and  Administrators,  {  902; 
vol.  89,  Payment  I  212.] 

2.  Bam*. 

On  presentation  of  claim  against  decedent's 
estate  on  a  note,  evidence  held  insufficient  to 
show  want  of  consideration. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  22,  Executors  and  Administrators,  {  903.] 

8.  Apfeali—Rbvikw— Findings  or   Fact. 

Finding  of  fact  by  an  orphans'  court  that 
a  note  given  by  a  decedent  was  without  con- 
sideration will  be  reversed,  where  there  is  no 
evidence  to  sustain  it 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol  8.  Appeal  and  Error,  H  3979-3982.] 

Appeal  from  Orphans'  Court  Montgomery 
County. 

In  Uie  matter  of  the  estate  of  Lewis  Royer, 
deceased.  From  decree  overruling  exceptions 
to  adjudication,  Fanny  Harrington  appeals. 
Reversed. 

Argued   before    MITCHELL,    O.   J.,   and 


FELL,  BROWN.  MBSTRBZAT,  and  STEW- 
ART, JJ. 

Charles  F.  Llnde  and  Henry  L  Fox,  for 
appellant  Montgomery  Evans  and  John  M. 
Dettra,  for  appellees. 

BROWN,  J.  The  claim  of  tbe  appellant 
which  was  disallowed  was  on  a  promissory 
note  made  by  the  decedent  on  August  9, 1903, 
for  $2,000,  payable  to  her  order  one  year 
after  date,  with  Interest  Tbe  execution  of 
the  note  was  established,  and  It  was  admit- 
ted In  evidence  without  objection.  When  ask- 
ed by  the  court  what  the  nature  of  the  de- 
fense to  it  was,  the  reply  was  that  it  was 
without  consideration,  and.  If  there  was  a 
consideration.  It  had  been  paid. 

By  no  one  of  the  witnesses  called  by  tbe 
estate  was  it  shown  that  the  note,  or  any  por^ 
tlon  of  It  had  been  paid.  The  adjudicating 
Judge  admitted  In  evidence  a  number  of  de- 
cedent's checks  produced  by  the  appellees, 
stating  that  he  assumed  th6y  were  offered  to 
show  payments  on  the  note.  One  of  the  of- 
fers embraced  eight  checks.  In  only  two  of 
them  was  the  appellant  the  payee,  and  they, 
with  five  others,  had  been  drawn  before  the 
execution  of  the  note.  Four  of  them  had  been 
drawn  In  1001,  two  In  1902,  and  one  in  May. 
1903.  The  only  one  drawn  after  tbe  execu- 
tion of  the  note  was  dated  October  1,  1008, 
and  was  payable  to  the  order  of  James  Mc- 
Carter,  who  received  it  from  tbe  appellant  In 
payment  of  rent  for  a  house.  Another  offer 
included  thirteen  checks,  all  of  which  were 
payable  to  the  order  of  Strawbrldge  ft  Clotb- 
ier,  and  only  two  of  them  were  drawn  after 
August  9,  1903.  These  checks,  of  course, 
ought  not  to  have  been  admitted  as  evldoice 
of  payments  on  the  note,  and  when  counsel 
for  tbe  estate  closed  their  testimony  they 
did  not  pretend  that  any  proof  of  payment 
had  been  submitted,  but  relied  upon  what 
they  regarded  as  proof  offered  by  them  of 
want  of  consideration,  and  called  upon  the  ap- 
pellant to  prove  consideration  for  the  obliga- 
tion held  by  her.  The  claim  was  not  disal- 
lowed because  the  note  had  been  paid,  but 
solely  on  tbe  ground  of  want  of  considwa- 
tlon. 

What  Is  said  of  the  failure  of  the  executors 
to  prove  payment  of  the  note  Is  equally  true 
of  their  failure  to  submit  any  evidence  show^ 
ing  want  of  consideration.  Nothing  at  all 
was  shown  by  them  going  to  tbe  considera- 
tion. They  offered  no  evidence  as  to  why  or 
under  what  circumstances  the  note  was  given, 
and,  when  tbey  closed  their  case,  there  was 
nothing  before  tbe  court  on  the  subject  of 
consideration,  except  what  was  before  It  when 
the  note  was  received  in  evidence,  bearing  on 
Its  face  prima  facie  evidence  of  considera- 
tion. Tbe  maker  stated  he  had  given  it  '^r 
value  received."  The  burden  of  rebutting 
consideration  was  upon  the  appellees.  Oon- 
mey  v.  Macfarlane,  97  Pa.  361.  This  they 
have  not  rebutted.  The  appellant  in  rebut- 
tal, needlessly  called  a  witness,  T.  H.  Moon, 
Digitized  by  V^OOQ  IC 
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to  prore  the  drcnmstances  under  wblcb  the 
note  was  girea,  and,  on  the  oral  argument 
before  as,  counsel  for  appellees  contended 
that,  If  they  bad  failed  to  show  want  of  con- 
sideration. It  Iiad  been  shown  by  the  appel- 
lant herself  through  this  witness.  The  court 
below  seems  to  have  been  of  this  opinion,  but 
in  It  we  cannot  ooncnr.  The  testimony  of 
Moore  was  as  follows:  '*We  were  playinf 
cuds,  Dr.  Royer,  Miss  Harrington,  and  my- 
self, in  tbe  dining  room.  The  clock  struck 
9.  Dr.  Boyer  said,  'You  will  excuse  me  now. 
I  am  not  quite  as  young  as  I  used  to  be. 
I  always  make  it  a  point  to  go  to  t>ed  at  0 
o'dodc'  Ae  started  out  of  the  room,  came 
back  again,  put  bis  band  in  bis  pocket,  and 
said:  'Here  is  something  for  yon,  Fanny.' 
I  think  that  is  what  he  called  her.  He  said: 
'I  would  give  you  tbe  money  for  this,  but 
my  financial  affairs  are  somewhat  tied  up 
now.  It  will  suit  me  a  great  deal  better  to 
give  yon  this.  Will  It  do  just  as  well?'  She 
took  it  over  to  tbe  light,  looked  at  it,  threw  it 
on  tbe  table,  and  said,  'That  is  quite  nice,' 
in  a  laughing  way.  I  took  it  and  saw  it  was 
that  note.  I  banded  it  back  to  her,  and  said, 
'Yes.' "  This  testimony,  instead  of  being  con- 
sistent only  with  the  theory  that  tbe  note 
was  without  consideration,  is  entirely  consis- 
toit  with  tbe  execution  and  delivery  of  It 
for  a  valuable  consideration,  and  nothing 
said  by  Moore  can  lie  regarded  as  evidence 
overcoming  tbe  presumption  of  such  a  con- 
slderatlon.  If  tbe  note  was  a  mere  gift  from 
the  decedent,  be  would  hardly  have  felt 
himself  called  upon  to  make  excuse  for  not 
Iiaving  tbe  money  to  give  to  her  In  its  stead. 
He  said  Just  about  what  is  frequently  said 
wboi  a  debtor,  not  having  ready  funds  at 
liis  disposal,  asks  bis  creditor  to  take  bis 
obligation,  and  her  reply  in  accepting  it,  in 
view  of  tbe  admittedly  friendly  relations  ex- 
isting between  them,  is  not  to  be  construed 
as  an  admission  by  her  that  she  received  it 
as  a  gift.  On  a  theory  unsupported  by  evi- 
dence that  tbe  note  was  a  gift,  it  was  dis- 
allowed, and,  in  disallowing  it,  the  court  said : 
"Tbe  decedtiit  at  the  time  was  a  man  of 
means,  tbe  president  of  a  national  bank.  He 
was  not  engaged  In  active  business,  and  it 
would  seem  his  situation  did  not  require  him 
to  borrow  money-  We  conclude  that  there 
was  no  consideration  for  tbe  note,  and  that 
It  was  a  gift  of  tbe  decedent  to  claimant" 
Men  of  means,  presidents  of  national  banks, 
not  engaged  In  active  business,  at  times  b«i> 
row  money,  though  their  situations  do  not 
seem  to  require  It,  and,  when  they  do.  It  is 
tbfllr  own  business,  and  their  obligations  tire 
no  more  to  be  suspected  as  mere  gifts  than 
are  tbe  obligatlcHiB  of  those  who  are  natural- 
ly expected  to  borrow. 

Tbe  adjudicating  judge  apparently  did  not 
have  very  great  confidence  in  bis  conclusion 
ibat  the  testimony  of  Moore  indicated  that 
tiK  note  was  a  grift,  for  he  further  held  that 
from  tbe  facts  and  circumstances  shown  by 
the  appellees  he  was -led  to  the  condusioa 


that  tbe  relation  betweeo  the  claimant  and 
tbe  decedent  at  the  time  tbe  note  was  given 
were  meretricious  and  unlawful,  and  that  the 
burden  was  therefore  cast  ui>on  her  to  prove 
Its  consideration,  and  "to  explain  away  all 
snsplclon  of  illegality  concerning  tbe  trans- 
action." In  tbe  testimony,  wblcb  is  not  vo- 
luminous, we  can  find  nothing  Justifying  tbe 
conclusion  that  tbe  relation  existing  between 
tbe  decedent  and  the  claimant  was  of  such 
character  as  to  cast  upon  her  tbe  burden  of 
explaining  away  all  suspicions  of  the  illegal- 
ity of  tbe  note.  There  is  no  evidence  of  Its 
illegality.  The  decedent  was  an  old  man  be- 
tween 70  and  80  years  of  age.  His  wife  was 
dead,  and  none  of  his  immediate  family  were 
around  him.  It  was  but  natural  that  be 
should  take  some  one  into  his  home  on  his 
farm  to  boafd  bim  and  to  look  after  him,  and 
that  the  claimant  there  rendered  these  serv- 
ices to  him,  tbat  he  subsequently,  when  she 
moved  to  Philadelphia,  stopped  with  her,  and 
at  times  over  night,  and  may  have  therefore 
helped  to  contribute  to  tbe  expense  of  her 
housekeeping,  are  not  circumstances  from 
which  the  conclusion  should  follow  tbat  be 
was  living  In  illicit  relations  with  her,  and 
that  tbe  note  which  be  gave  her  resulted  from 
them.  There  is  no  presumption  that  their 
relations  were  meretricious.  Tbe  presump- 
tion is  always  In  favor  of  innocence.  The 
finding  that  this  old  man  and  tbe  claimant 
were  living  together  unlawfully  was  based, 
not  upon  evidence,  but  upon  suspicion.  One 
of  tbe  findings  Is  tbat  he  was  "susceptible  to. 
tbe  wiles  and  Influences'  of  a  young  woman." 
There  is  not  a  line  in  tbe  testimony  to  Justify 
this,  or  tbat  tbe  claimant.  If  she  was  wily, 
ever  attempted  to  exert  any  npdue  Influence 
over  bim.  No  fact  developed,  from  tbe  time 
the  old  man  took  tbe  claimant  Into  his  home 
on  bis  farm  down  to  tbe  time  tbat  he  died, 
showed  their  relations  to  have  been  unlawful. 

Findings  of  fact  by  a  lower  court  are  rare- 
ly set  aside.  This  is  so  because  facts  are 
rarely  found  without  some  evidence  to  sup- 
port them.  If  there  be  evidence  to  support 
them,  they  are  not  to  be  set  aside  because  we 
might  have,  found  differently;  but,  when 
there  is  no  evidence  to  support  an  alleged 
material  fact  the  flndlng  of  it  must  be  set 
aside. 

Tbe  decree  of  tbe  court  below  is  reversed, 
and  tbe  record  remitted,  with  direction  that 
the  claim  of  tbe  appellant  be  allowed. 


(ta  Pa.  4M) 
OHAtTVENET  v.  PERSON  et  al. 

(Supreme  CSonrt  of  Pennsylvania.    April  1, 
190T.) 

1.  Minis  ahd  MimBAus— Lbasb— OoiiSTBiro- 

TION— FOBFKITUBB. 

Where  a  mining  lease  provides  f6r  the  pay- 
ment of  a  minimum  royalty,  the  acceptance  of 
such  royalty  is  not  a  waiver  of  the  right  to  for- 
feit the  lease  for  ceasing  to  mine  for  one  yearv 
according  to  the  terms  qf  the  lease. 

•fEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34, .Mine*. and  MinMals,  i  ^^J^OOQIC 
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2.  gAtog— Failukc  to  Wobk  Minb— Fobfeit- 

GBE. 

A  mining  lease  gave  the  lessee  one  year  to 
explore  for  ore,  and  provided  that  immediately 
thereafter  mining  operations  should  commence, 
and  that  if  the  lessee  failed  to  prosecute  the 
operations,  and  during  the  remaining  term 
failed  to  mine,  for  a  continued  period  of  one 
year,  and  raise  the  ore  on  which  royalty  was 
payable,  the  lease  should  be  void  at  the  option, 
of  the  lessors,  except  as  to  the  liabilitv  oi  the 
lessee  therein.  The  lease  also  provided  that 
after  one  year  from  the  date  of  the  lease  the 
lessee  must  mine  at  least  1,000  tons  of  ore  an- 
nually, or  pay  the  roy&lty  on  that  amount. 
Held,  that  after  one  year  the  lessors  could  avoid 
the  lease  on  the  lessee's  failing  at  any  time  to 
prosecute  the  mining  operations  for  one  year. 
[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  34.  Hioea  and  Minerals,  U  188.  ISd.l 

Elkin,  J.,  dissenting. 

Appeal  trona  Court  of  Common  Pleas,  Berks 
County. 

Actio?  by  8.  T.  Chauvenet  against  M.  J. 
Person  and  others.  Judgment  for  plaintiff, 
and  defendants  appeal.    Affirmed. 

The  trial  Judge  charged,  In  part,  as  fol- 
lows: "By  the  terms  of  the  lease,  the  ac- 
tion In  declaring  it  null  and  void  did  not  in- 
terfere with  the  liability  of  the  lessees  up  to 
the  time  of  serving  the  notice.  The  lessors 
had  a  right  to  collect  and  receive  any  royal- 
ties so  due.  The  receipt  of  such  royalty 
was  not,  therefore,  a  waiver  of  any  rij^t  of 
forfeiture.  The  minimum  royalty  was  all 
that  the  lessees  were  liable  to  pay.  The  pay- 
ments of  $200  on  April  6,  1905,  and  of  $50 
on  July  13,  1905,  respectively,  were  due  and 
payable,  regardless  of  any  question  of  for- 
feiture of  the  lease,  as  the  minimum  royal- 
ties then  due.  When  the  lease  was  executed, 
the  lessees  entered  Into  possession  of  the 
premises.  Although  executed,  It  appears  the 
lease  was  not  acknowledged  until  July  IS, 
190S.  This  acknowledgment  was  simply  sup- 
plying an  omission  to  do  so  when  the  lease 
was  executed,  and  can  only  be  constraed  to 
be  an  acknowledgment  and  reaffirmation  of 
the  prorlslons  therein  contaltted.  The  for- 
mal acknowledgment  before  the  officer  was 
simply  an  act  of  Justice  to  both  parties,  pre- 
venting any  dispute  as  to  its  terms  and  pre- 
serving their  respective  rights.  By  so  doing 
no  rights  thereunder  were  surrendered  or 
vvalved  by  either  party.  The  lease  was  In 
fnll  force  until  the  lessors  exercised  their  op- 
tion to  terminate  It.  The  acknowledgment 
of  It  was  no  w^alver  of  lessors'  right  to  exer- 
cise any  option  they  possessed.  I  therefore 
say  that  If  the  testimony  is  believed  by  the 
Jury,  and  the  facts  as  to  the  breadi  of  the 
lease  therein  set  forth  are  fully  made  out, 
the  plaintiff  would  be  entitled  to  a  verdict 
in  bis  favor  for  the  land  described  In  tite 
writ  and  six  cents  damages  and  costs." 

Argned  before  MITCHBJLIi,  C.  J.,  and 
BROWN.  MESTREZAT,  ELKIN,  and  STEW- 
ART, JJ. 

Edward  Harvey  and  C.  H.  Rnhl,  for  appel- 
lants.   Jefferson  Snyder,  for  appellee, 


MESTREZAT,  J.  This  la  ejectment  to  en- 
force the  forfeiture  of  a  mining  lease.  Sarah 
A.  Spang  was  the  owner  in  fee  of  a  tract  of 
land  containing  about  118  acres  In  Berks 
county,  and  she  and  Jacob  Ki  Spang,  her  hus- 
band, "the  lessors,"  by  an  agreement  dated 
April  20,  1903.  assigned,  granted,  bargained, 
and  sold  to  Allen  C.  Smith,  "the  lessee,"  for 
the  tern  of  20  years,  the  exclusive  right  to 
all  the  iron  ore  and  other  mln«-alB  In  tiie 
land,  with  the  right  to  mine  and  remove  the 
same.  The  ouisideration  was  20  cents  a  ton, 
payable  quarterly,  on  all  merchantable  iron 
ore  mined  and  taken  from  the  premises.  The 
lease  contained  the  following  provision:  "It 
is  further  understood  aqd  agreed  that  the 
said  lessee  shall  have  tlie  privilege  for  a 
period  of  one  year  froita  the  dAte  hereof  of 
exploring  and  digging  for  ore  upon  the  said 
demised  premises,  and  that  immediately 
thereafter  mining  (^wratlone  most  actlTely 
commence;  and  in  case  the  said  lessee  shall 
immediately  upon  the  expiration  of  one  year 
from  this  date  fall  to  prosecute  his  mining 
operations,  and  sball  at  any  time  during  said 
remaining  term  of  this  agreement,  for  a  con- 
tinuous period  of  one  year,  fall  to  dig  for, 
mine,  raise  and  wash  iron  ore  upon  which 
royalty  Is  payable  as  provided  In  this  i^ree- 
ment,  with  the  view  of  fully  working  said 
lands,  then,  in  that  ease,  these  presoits  and 
everything  contained  herefai  sball,  at  the  op- 
tion of  the  lessors,  cease  and  be  forever  null 
and  void,  exciting  as  to  the  liability  of  the 
lessee  herein.  It  is  further  understood  and 
agreed  that,  after  the  expiration  of  one  year 
from  the  date  of  tUs  lease,  the  lessee  must 
mine  and  take  away  at  least  one  thousand 
tons  of  iron  ore  annually  or  pay  the  royalty 
on  that  amount  It  is  also  agreed  and  un- 
derstood that  any  and  all  payments  made  by 
the  lessee  to  the  lessors  of  royalty  upon  Iron 
ore  not  mined  as  above  provided  shall  be  con- 
sidered as  payment  In  advance,  and  that  the 
lessee  may  deduct  all  such  amounts  or  pay- 
ments from  Iron  ore  subsequently  mined  and 
taken  away  by  the  leasee  and  on  whl«A  roy- 
alty is  payable  under  this  leasee" 

The  lessee  entered  Into  posseesloa  of  the 
premises  and  made  some  explorations,  Itut 
failed  to  commence  and  itrosecute  mining  op- 
erations upon  the  premises.  On  April  6. 
1905,  be  paid  to  the  lessors  $200,  "being  the 
minimum  royalty  due  from  April  20,  1904,  to 
.April  20,  190S."  On  July  13,  1906,  the  leasee 
paid  to  Jacob  K.  Spang  $50,  "quarterly  royal- 
ty due  mider  lease  July  20,  1905."  On  the 
same  dAy.  the  lessors  acknowledged  the  «ze- 
cutfon  of  the  lease  and  bad  It  recorded  In  the 
recorder's  office  of  Berks  county.  By  a  no- 
tice in  writing  dated  August  19,  190B,  tbe 
lessors  notified  the  lessee  "that  mining  op- 
erations were  not  actively  commenced  after 
tbe  year  set  from  tbe  date  of  said  agree- 
maat  for  exploring  and  digging  for  ore;  and 
In  view  of  the  fact  that  yon  have  failed  to 
prosecute  mining  operations  within  a  yeAr 
firom  tbe  date  of  Uie,a|^pptt^MrTf4l  •» 
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that  for  a  continuous  period  of  one  year  yon 
have  failed  to  dig  for,  raise  and  waab  Iron 
ore,  the  onderBlgned  lessors,  according  to  the 
option  given  tbem  under  said  lease,  hereby 
desire  to  notify  you  that  ttaey  now  «TalI 
themselves  of  said  option,  whereby  said 
agreement,  and  everything  contained  thers> 
in,  shall  cease  and  be  forever  null  and  void; 
and  now  here  notify  yon  of  their  desire  taetiir 
with  to  repossess  themselves  of  the  said  prem> 
Ises,  •  •  •  and  that  the  agreement  en- 
tered Into  April  20,  1908,  between  yon  and 
the  undersigned,  cease  and  be  null  and  void 
from  the  date  thereof."  By  deed  dated  Oc- 
tober 11.  1005,  Sarah  A.  Spang  and  her  hus- 
band conveyed  the  premises  In  fee  to  S.  H. 
Cbauvenet,  the  plaintiff,  who  shortly  there- 
after brought  this  action  to  enforce  the  for- 
feiture of  the  Ieas&  On  the  trial  of  the 
cause  In  the  court  below,  the  learned.  Judge 
was  of  the  opinion  that  the  lessors  had  a 
right  to  exercise  their  option  In  declaring  the 
lease  void,  and  directed  a  verdict  for  the 
plaintiff.  Hie  defendants  have  taken  this 
appeal. 

The  correctness  of  the  judgment  of  the 
court  below  and  the  rights  of  the  parties  de- 
pend upon  the  contract  of  April  20,  1908. 
We  must  interpret  the  agreemmt  so  as  to 
carry  out  the  intention  of  the  parties.  If  It 
can  be  gleaned  from  the  instrument  with  th* 
assistance  of  the  law.  2  Snyder  on  Mines, 
(  1281.  In  such  cases,  the  lease  presupposes 
that  the  lessee  will  work  the  mine,  and  gives 
him  the  entire  control  over  the  premises. 
Koch's  Appeal,  93  Pa.  484.  Here,  the  pur- 
pose of  the  lessors  in  leasing  the  ore  unques- 
tionably was,  as  shown  by  the  lease,  "with 
the  view  of  fully  working  said  lands."  It 
was  not  with  the  intention  of  securing  a 
small  rental  or  rayaliy  on  the  ore  and  leav- 
ing It  in  place,  but  for  the  purpose  of  having 
the  lands  fully  developed  and  realizing  as 
speedily  as  possible  on  all  the  ore  In  the 
lands  at  the  royalty  named  In  the  lease. 
Best,  J.,  In  Doe  v.  Bancks,  4  B.  &  Aid.  401, 
speaking  of  a  forfeiture-bearing  covenant  In 
a  mining  lease,  uses  the  following  language, 
which  is  pertinent  and  applicable  here: 
"The  rent  was  to  depend  upon  the  number 
of  tons  of  coal  raised.  In  order  to  derive 
any  benefit  from  the  mine.  It  was  the  object 
of  the  landlord,  by  Introducing  this  clause,  to 
compel  his  tenant  to  work  it.  The  clause 
therefore  was  Introduced  solely  for  the  bene- 
fit of  the  landlord,  to  enable  him  in  case  of 
a  cesser  to  work,  to  take  possession  of  the 
mines,  and  either  work  tbem  himself,  or  let 
them  to  some  other  tenant  That  therefore, 
being  the  object  of  the  parties  In  Introducing 
this  clause,  I  think  It  will  be  fully  answered, 
by  holding  the  lease  to  be  void  at  the  option 
of  the  landlord." 

We  have  quoted  at  length  ttie  forfeiture- 
bearing  clause  of  the  lease  Involved  In  this 
controversy.  It  gives  the  lessee  one  year 
to  explore  the  premises  for  ore,  and  contains 
a  covenant  that  Immediately  thereafter  min- 


ing operations  shall  actively  commence,  and 
that  If  the  lessee  fail  to  proaecnte  the  opera- 
tions, and  shall  at  any  time  during  the  re- 
maining term  of  the  agreement  for  a  con- 
tinuous period  of  one  year  fall  to  mine  and 
raise  ore  upon  which  royalty  is  payable, 
"with  the  view  of  fully  working  said  lands, 
everything  contained  herein  shall,  at  the  op- 
tion  of  the  lessors,  cease  and  be  forever  null 
and  void,  excepting  as  to  the  liability  of  the 
lessee  herein."  This  language  Is  plain  and 
comprehensive,  and  leaves  nothing  In  doubt. 
The  duty  of  the  lessee  Is  clearly  pointed  oat, 
and  the  rights  of  the  lessors,  on  his  failure 
to  perform  that  duty,  are  plainly  declared. 
During  the  first  year  after  the  execution  of 
the  agreement,  the  lessors  bad  the  privilege 
of  exploring  the  premises.  Then  active  min- 
ing operations  were  to  oommence  and  to  be 
duly .  prosecuted.  To  enforce  the  covenant 
requiring  the  lessee  to  operate  the  mines, 
the  stipulation  was  Inserted  anthorising  the 
lessors  to  avoid  the  lease  on  the  lessee's  fall- 
ing "at  any  time"  to  proaecnte  the  mining 
operations  for  a  continaoua  period  of  one 
year.  It  Is  manifest,  therefore^  that  under 
this  clause  of  the  contract  the  lessors  could 
forf^  the  lease  on  failure  to  prosecute  the 
work  actively  for  one  year.  It  is  equally 
clear  that,  as  the  lessee  has  never  commenced 
nor  carried  on  mining  t^jeratlons,  the  lessors 
were  at  liberty  to  declare  the  lease  f wf elted, 
and  resume  possession  of  the  premises  at 
tile  time  notice  to  that  effect  was  given,  un- 
less another  part  of  the  contract  prev^ited 
the  lessors  from  enforcing  the  forfeiture. 
It  Is  contended  by  the  learned  counsel  for 
the  appellants  that  a  forfeiture  \b  prevented 
by  reason  of  the  clause  providing  "that, 
after  the  expiration  of  one  year  from  the 
date  of  this  lease,  the  lessee  must  mine  and 
take  away  at  least  one  thousand  tons  of  ore 
annually  or  pay  the  royalty  on  that  amount" 
It  is  claimed  that  payment  under  this  clause 
of  the  contract  relieves  him  from  the  duty 
of  commencing  or  prosecuting  mining  OQBta.- 
tlons  upon  the  demised  premises.  It  is  urged 
by  the  appellants  that  this  clause  gave  the 
lessee  the  privilege  of  paying  a  minimum 
royalty  in  lien  of  prosecuting  the  mining  ope- 
rations, and  that  a  compliance  with  it  re- 
lieves him  from  his  oovoiant  to  work  the 
mines.  We  think  this  contmtlon  Is  wholly 
untenable.  It  overlooks  the  manifest  purpose 
of  the  parties  la  entering  into  the  lease,  as 
well  as  the  explicit  language  of  the  Instru- 
ment Itself.  It  reads  the  minimum  royalty 
clause  as  an  alternative  provision  of  the 
forfeiture-bearing  clause.  In  other  words, 
the  appellants'  contention  is  that  the  lessors 
can  declare  a  forfeiture  of  the  lease  only 
if  the  lessee  falls  to  prosecute  mining  opera- 
tions at  any  time  for  the  period  of  a  year, 
or  falls  to  pay  the  royalty  on  1,000  tons  of 
ore  annually.  Tne  position  would  be  correct 
if  the  contract  had  provided  that  the  failure 
to  prosecute  the  mining  (iterations  shonld 
canse  a  forfeiture,  unless  tiie  lessee  pald;,^p 
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minimum  royalty.  Sucb  clauses  are  fre- 
quently Inserted  In  oil  and  gas  leases,  and 
then,  of  course,  the  payment  of  the  royalty 
relieves  the  lessee  from  the  penalty  of  for- 
feiture; but  this  contract  Is  not  susceptible 
of  that  interpretation.  The  forfeiture-bear- 
ing clause  was  inserted  expressly  for  the 
benefit  of  the  lessors,  and  is  enforceable  at 
their  option  whenever  the  lessee  falls  to  ob- 
serve his  covenant  to  prosecute  mining  opera- 
tions "for  a  continuous  period  of  one  year." 
If  he  failed  to  prosecute  the  mining  opera- 
tions "with  the  view  of  fully  working  said 
lands,"  as  required  by  the  contract,  the 
lessors  then  were  authorized  to  declare  a 
forfeiture  of  the  lease.  This  gave  them,  at 
their  option,  authority  to  compel  the  lessee 
to  develop  or  surrender  possession  of  the 
mines.  If,  however,  we  are  to  read  the 
minimum  royalty  clause,  as  contended  by  the 
appellants  it  should  be  read,  then  the  provi- 
sion inserted  In  the  lease  to  enable  the  lessors 
to  compel  the  lessee  to  observe  his  contract 
by  "fully  working  said  lands"  Is  annulled, 
and  the  latter  may  remain  in  possession  of 
the  lessors'  mines  by  simply  paying  a  small 
annual  rental  or  royalty,  and  thereby  de- 
priving the  lessors  of  having  their  mines 
fully  developed  and  realizing  upon  the  ore. 
That  such  was  not  the  intention  of  the  par- 
ties we  think  is  too  clear  for  argument.  Aft- 
er the  expiration  of  one  year  from  the  time 
In  which  the  lessee  had  the  right  to  explore 
the  land,  the  lessors  might  at  any  time  ex- 
ercise their  option  to  declare  a  forfeiture  on 
failure  of  the  lessee  to  prosecute  the  mining 
operations.  Tb^  could,  however,  permit 
the  lessee  to  remain  in  possession  of  the 
premises  without  carrying  on  the  mining 
operations,  and  if  they  did  so  the  lessee  was 
required,  as  a  consideration  for  the  forbear- 
ance, to  pay  the  minimum  royalty  provided 
in  the  contract;  but  the  payment  of  that 
royalty  did  not  prevent  their  exercising  the 
option  to  declare  a  forfeiture  of  the  lease. 
As  said  in  a  standard  work  on  the  subject, 
the  right  of  forfeiture  was  not  abridged  by 
the  addition  of  a  covenant  to  pay  fixed  dam- 
ages for  delay.  Barringer  &  Adams  on 
Mines,  149.  The  minimum  royalty  clause 
was  simply  a  provision  for  the  payment  of 
a  rental  during  the  time  the  lessee  failed  to 
carry  on  mining  operlttions  until  the  forfeit- 
ure should  be  declared,  and  was  clearly  not 
a  covenant  requiring  the  leasee  to  do  a  cer* 
tain  amount  of  mining  or  pay  a  minimum 
royalty,  and  imposing  the  penalty  of  a  foi^ 
feiture  on  failure  to  do  one  or  the  other. 
It  should  be  observed  that  the  contract  does 
not  authorize  the  lessors  to  forfeit  the  lease 
for  refusing  to  pay  royalty,  but  only  for  fall- 
ing to  prosecute  mining  operations  for  a 
continuous  period  of  one  year.  The  neglect 
to  pay  the  minimum  royalty  was  a  breach 
of  the  lessee's  covenant,  but  not  a  cause  for 
forfeiting  the  lease.  The  payment  of  the 
royalty,  therefore,  baa  no  bearing  whatev^ 
upon  the  right  of  the  lessors  to  declare  a 


forfeiture  of  the  lease.  The  right  to  forfeit 
the  contract  is  wnolly  disconnected  with 
the  payment  of  the  royalty,  and  is  not  affect- 
ed by  its  payment  or  nonpayment  The 
right  to  exercise  the  forfeiture  depends  entire- 
ly upon  anotner  and  different  default  by 
the  lessee. 

We  do  not  agree  with  the  contention  of  the 
appellants  that  the  payment  and  receipt  ot 
the  minimum  royalty  was  a  waiver  of  the 
forfeiture-bearing  clause  of  the  contract  So 
long  as  the  lessee  neglected  to  commence  and 
carry  cm  the  mining  (derations,  he  was  re- 
quired, under  the  contract  to  pay  the  royalty, 
and  as  often  as  It  became  due  and  payable 
the  lessors  could  enforce  Its  payment  without 
affecting  their  right  to  subsequently  declare  a 
forfeiture  of  the  lease.  It  was  a  considera- 
tion for  the  exercise  by  the  lessors  of  for- 
bearance to  annul  the  lease,  and  became  due 
at  the  times  stipulated,  "during  said  remain- 
ing term  of  this  agreement"  If,  at  any  time 
after  the  expiration  of  two  years  from  the 
date  ot  the  lease,  there  had  been  any  of  the 
minimum  royalty  due,  the  lessors  could  have 
declared  a  forfeiture  ot  the  lease,  and  also 
collected  the  amount  of  the  arrears  of  roy- 
alty, as  the  lease  specifically  provides  that 
at  the  option  of  the  lessors  it  shall  become 
void,  "excepting  as  to  the  liability  of  the 
lessee  herein."  It  is  therefore  clear  that  the 
act  of  the  lesson  in  declaring  the  lease  void 
at  any  time  would  not,  by  the  express  stipu- 
lation of  the  contract,  relieve  the  lessee  from 
the  payment  of  arrears  of  minimum  royalty, 
or  from  the  performance  of  any  other  duty 
or  act  required  of  him  by  the  agreement  The 
right  and  the  authority  to  annul  the  lease 
were  exclusively  for  the  benefit  of  the  lessors, 
and  the  lessee  could  in  no  way  derive  any  ad- 
vantage or  be  relieved  from  any  duty  imposed 
by  the  contract  by  the  exercise  of  the  lessors' 
option  to  nullify  the  lease.  The  royalty  on 
the  ore  mined  was,  as  we  have  seen,  payable 
quarterly,  and  the  minim.um  royalty  was  pay- 
able In  the  same  way.  This  was  so  under- 
stood by  the  lessee,  as  appears  by  the  receipt 
accepted  by  him,  for  tbe  $SO  paid  on  July  13, 
190&,  as  "the  quarterly  royal^  due  under  the 
lease."  This  was  the  second  payment  made 
on  the  minimum  royalty,  and  it  was  all  due 
when  paid. 

The  conditions  permitting  a  forfeiture  ex- 
isted on  August  19,  1906,  when  the  lessors 
exercised  their  <q;>tion,  and,  by  a  notice  in 
writing  addressed  to  the  lessee,  declared  the 
lease  void.  Until  this  declaration  was  made, 
and  for  a  year  immediately  prior  thereto, 
the  lease  was  in  full  force  and  effect,  and 
hence  the  lessors  were  acting  in  strict  com- 
pliance with  the  contract  in  declaring  it  void 
at  that  time.  The  English  courts  have  pass- 
ed upon  this  very  question  and  sustained  the 
view  here  taken.  In  Doe  v.  Bancks,  4  B.  & 
Aid.  401,  in  the  King's  Bench,  a  lease  of  coal 
mines  reserved  a  royalty  rent  for  every  ton 
of  coal  raised,  and  contained  a  proviso  that 

the  lease  should  be  void,  to  alkii4«9te>aDd 
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purpoBes,  if  the  tenant  should  cease  working 
•at  any  time  for  two  years.  After  the  work- 
ing had  ceased  more  than  two  years,  the  les- 
sor received  rent  which,  it  was  claimed,  was 
a  walyer  of  the  forfeiture.  It  was  held,  how- 
ever, "that  a  tenancy  from  year  to  year  was 
not  thereby  created,  for  the  lease  was  not 
absolutely  void  by  the  cesser  to  work,  but 
voidable  only  at  the  option  of  the  lessor,  and 
that  he  might  avoid  the  lease  upon  any  ces- 
ser to  work  commencing  two  years  before  the 
day  of  demise  in  the  ejectment"  Abbott,  O. 
J.,  said  (page  406):  "There  Is  no  distinction 
between  the  very  day  after  the  receipt  of  the 
rent  and  the  t)eriod  of.  a  week  or  month.  1 
am  of  opinion  that  the  legal  effect  of  this  in- 
Btmment  Is  that  it  is  voidable  only  at  the 
election  of  the  landlord,  and  that  he  is  at 
liberty  to  make  the  lease  void  at  the  end  of 
any  two  years,  during  which  two  years  there 
had  been  a  continued  cesser  to  work."  The 
same  doctrine  was  announced  in  Doe  v.  Baker 
et  al.,  6  Welsby,  Hurlst  &  Gordon,  498,  where 
it  was  held  that  the  receipt  of  rent  is  no 
waiver  of  a  continuing  breach  of  covenant 
la  that  case,  a  lessee  was  bound  under  penal- 
ty of  forfeiture  to  repair  within  a  reasonable 
time.  After  breach  the  lessor  accepted  rent 
but  it  was  held  that  the  reasonable  time  for 
reparation  did  not  commence  afresh  after 
such  acceptance  of  rent.  In  Taylor's  Land- 
lord &  Tenant,  {  600,  the  learned  author, 
citing  numerous  cases  sustaining-  the  doc- 
trine, says:  "Where  there  is  a  continuing 
cause  of  forfeiture,  the  landlord  will  not  be 
precluded  from  taking  advantage  of  it  by  re- 
ceiving rent  which  accrued  after  the  breach 
was  originally  committed." 

Here  the  cause  of  forfeiture  continued  un- 
til the  declaration  by  the  lessors.  So  long  as 
the  lease  remained  in  force  and  the  lessee 
failed  to  prosecute  the  mining  operations,  the 
cause  of  forfeiture  continued,  and  the  lessors 
had  the  option  of  declaring  it  void.  The  re- 
ceipt of  the  rent  in  the  meantime  did  not 
affect  this  right  and  the  only  way  that  the 
lessee  could  prevent  the  lessors  from  annul- 
ling the  lease  was  to  observe  the  contract  on 
bis  part  and  prosecute  mining  operations  with 
the  diligence  contemplated  by  the  agreement 

The  appellants  in  this  case  have  no  equity 
to  support  their  position.  It  tends  to  ob- 
struct and  prevent  the  development  of  the 
ntinerai  resources  of  the  state.  The  lessee  is 
not  acting  in  good  faith  in  not  proceeding  to 
prosecute  mining  operations  as  was  contem- 
plated by  both  parties  when  they  executed 
the  lease.  In  Munroe  v.  Armstrong,  96  Pa. 
307,  an  ejectment  to  enforce  a  forfeiture- 
bearing  clause  in  a  lease,  this  court  said 
(page  310):  "Holding  on  to  a  lease  after  ceas- 
ing search  is  often  for  purposes  of  specula- 
tion, the  thing  which  a  prudent  landowner 
guards  against  Fy>rftiture  for  nondevelop- 
ment  or  delay  is  essential  to  private  and  pub- 
lic interests  in  relation  to  the  use  and  aliena- 
tion of  property.  In  such  cases  as  this  equity 
follows  the  law.    In  general,  equity  abhors  a 


forfeiture,  but  not  when  It  works  equity  and 
protects  a  landowner  from  the  laches  of  a 
lessee  whose  lease  Is  of  no  value  until  de- 
veloped, except  for  a  purpose  foreign  to  the 
agreement"  In  the  recent  dase  of  Steel- 
smith  V.  Gtertbtn,  46  W.  Va.  27,  29  S.  B.  978, 
44  I*  R.  A.  107,  the  Supreme  Court  of  West 
Virginia,  In  disposing  of  a  controversy  over  a 
lease,  quotes  with  approval  this  language  of 
Munroe  t.  Armstrong.  In  discussing  the  con- 
duct of  a  lessee  in  a  mining  lease,  the  Court 
of  Appeals  of  New  York,  In  Oenet  v.  Dela- 
ware &  Hudson  Canal  Company,  136  N.  Y. 
583,  32  N.  E.  1078, 19  L.  R.  A.  Vil,  said  (page 
133  of  19  h.  R.  A.,  page  1082  of  32  N.  E.. 
page  611  of  136  N.  Y.) :  "The  oondnct  of  th* 
defendant  has  been  entirely  subversive  of  the 
spirit  of  the  contract,  and  of  the  object  and 
purpose  for  which  It  was  entered  into.  The 
execution  of  the  contraxst  in  good  faith  was 
fully  contemplated.  The  defendants  have 
acted  as  if  a  minimum  rent  was  in  the  nature 
of  on  annual  bonus  paid  to  the  plaintiffs  mere- 
ly to  keep  the  property  out  of  the  market, 
or  to  prevent  It  falling  into  the  hands  of  a 
rival.  They  certainly  have  no  right  to  make 
any  such  use  of  the  contract  as  that  would 
be  to  ignore  its  essence  and  destroy  its  life." 

The  remarks  of  the  court  in  the  cases  cited 
are  pertinent  to  the  facts  of  the  case  in  band, 
loe  learned  trial  Judge  correctly  Interpreted 
the  lease  involved  in  this  suit  and  committed 
no  error  in  directing  a  verdict  tor  the  plain- 
tifFB. 

The  assignments  of  error  are  overruled,  and 
the  Judgmoxt  is  affirmed. 

BLKIN,  J.,  dissents. 


(tt?  Ta.  618) 
REBMAN   V.    GENERAL  ACCIDENT  INS. 
CO. 

(Supreme  Court  of  Pennsylvania.   April  22, 
1907.) 

1.  IHSUBANOK  —  Accident  Insubahot  —  Vol- 
■DNTABT  Exposure  to  Danoeb. 

A  provision  in  an  accident  policy  that  it 
should  not  apply  where  death  or  disability  re- 
sulted from  voluntary  exposure  applies  where 
insured  is  injured  by  domg  something  volun- 
tarily which  ordinary  prudence  would  forbid. 

TEd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  28*  Insurance,  i  1180.J 

2.  Sauk— EvinracB. 

A  man  66  years  of  age,  and  with  an  um- 
brella under  his  arm,  attempting  to  get  on  a 
train  running  six  or  eight  miles  an  hour  is 
guilty  of  a  voluntary  exposure  to  unnecessary 
danger,  relieving  the  insurance  company  from 
liability  for  his  death  resulting  from  the  at- 
tempt 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  28.  Insurance,  i  1180.] 

Mestrezat  and  Stewart  33.,  dissenting. 

Appeal  from  Court  of  Common  Pleas,  Al- 
legfheny  County. 

Action  by  Catherine  Rebman,  administra- 
trix of  Mary  W.  Rebman,  against  the  Gen- 
eral Accident  Insurance  Compai^  cukl^^p 


860 


66  ATLANTIC  REPOBTBB. 


(Pa. 


delptaia.    Froin  an  order  refusing  to  take  off 
a  nonsuit,  plaintiff  appeals.    Affirmed. 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  MBSTRBZAT,  ELKIN,  and 
STEWART,  JJ. 

WmiB  F.  M<K3ook,  for  appeUant.  Wm.  W. 
Wlabart,  for  appeUee. 

FELL,  X  This  action  was  on  an  accident 
Insurauoe  policy  wblcb  contained,  among 
others,  these  pgroTlslons:  "Nor  does  this 
contract  extend  to  nor  Insnre  against  death 
or  any  kind  of  disablement  resulting  wholly 
or  partly,  directly  or  Indirectly,  from  volun- 
tary exposure  to  unnecessary  danger."  "Tbo 
certificate  bolder  is  required  to  use  all  due 
diligence  tor  personal  safety  and  protection." 
The  Insured  had  freouently  taken  the  1K)2 
p.  m.  train  of  the  Pittsburg  &  Lake  Brie 
Railroad  at  a  station  near  bis  home  for 
Pittsburg.  Several  days  before  the  accident 
that  resulted  in  his  death  orders  had  been 
given  not  to  take  on  passengers  at  this  sta- 
tion, but  mail  was  received  and  discharged 
there.  Tbe  Insured  did  not  know  of  this 
order.  He  went  to  the  station  expecting  the 
traiii  to  stop.  H«  saw  it  approach  tbe  sta- 
tion with  steam  off  and  at  reduced  speed. 
While  it  was  running  six  or.  eight  miles  an 
hour,  he  took  hold  of  the  rail  at  the  front 
platform  of  the  last  car  with  his  left  band, 
placed  his  left  foot  on  the  lower  step,  and 
was  In  the  act  of  ralMng  bis  body  when  bis 
bold  was  broken,  and  he  fell  backward  and 
was  killed.  He  was  nearly  06  years  of  age, 
5  feet  B%  Inches  high,  and  weighed  184 
pounds.  He  had  an  umbrella  under  bis  left 
arm.  When  he  seized  the  hand  rail  of  the 
car  with  his  left  hand,  the  train  was  passing 
to  his  right  He  did  not  move  with  it,  but 
steiqied  directly  on,  as  a  person  would  step 
on  a  standing  car.  The  speeA  of  the  train 
was  accelerated  about  tbe  time  be  took  hold 
of  the  rail,  but  the  contention  that  he  was 
thrown  off  by  a  sudden  Jerk  or  jar  of  the 
train  after  be  was  safely  on  tbe  step  is  not 
sustained  by  the  testimony.  He  did  not  suc- 
ceed In  getting  on  tbe  step,  but  was  In  the 
act  4kf  doing  so,  with  bis  Icnee  bent  and  hia 
body  inclined  toward  tbe  car,  when  he  fell. 

Under  this  state  of  facts,  was  a  Judgment 
of  nonsuit  properly  entered?  The  question 
Is  not  strictly  whether  the  Insured  was  negli- 
gent, but  whether  be  exposed  himself  to  a 
risk  not  covered  bj  the  policy.  Tbe  words 
"voluntary  exi)Osure  to  unnecessary  danger," 
In  the  clause  exempting  from  liability,  have 
been  construed  by  this  court,  and  generally, 
as  an  intentional  and  unnecessary  exposure 
to  danger  so  obvious  that  a  prudent  person 
exercising  reasonable  foresight,  would  have 
avoided  it.  Burkhard  v.  Travelers'  Insur- 
ance Co.,  102  Pa.  262,  48  Am.  Rep.  20S ;  De 
Loy  V.  Travelers'  Insurance  Co.,  171  Pa.  1, 
32  Atl.  1108,  GO  Am.  St  Repw  787.  In  the 
case  last  cited.  It  was  said  by  Sterrett,  C. 
J. :  "  *  •  •  If  a  man  acts  so  recklessly 
and  carelessly  that  he  shows  an  utter  dls* 


regard  of  a  known  danger,  then  he  may  be 
said  to  have  exposed  himself  voluntarily  to 
danger.  Or,  If  the  risk  of  danger  is  so  ob- 
vious that  a  prudent  man,  exercising  reason- 
able foresight  would  not  have  done  the  act 
then  he  may  be  said  to  have  voluntarily  ex- 
posed his  person  to  danger."  Tbe  claose  of 
tbe  policy  must  be  held  to  apply  whenever 
the  Insured  is  Injured  in  a  manner  that 
should  have  been  anticipated,  while  Tolon- 
tarily  doing  something  that  ordinary  pru- 
dence would  forbid.  No  other  oonstmction 
would  give  effect  to  the  intention  of  tbe  par- 
ties to  the  policy. 

An  attempt  to  board  a  moving  train  Is  al- 
ways dangerous.  An  attempt  by  a  man  of 
the  age  and  weight  of  the  insured,  with  an 
umbrella  under  his  arm,  to  board  a  train 
running  six  or  eight  miles  an  hour.  Is  ao  ob- 
viously dangerous  that  a  prudent  person 
would  not  make  It  It  Is  so  universally  re- 
garded as  dangerous  that  It  must  be  consid- 
ered as  within  tbe  class  of  risks  excepted  la 
the  policy.  The  fact  that  the  insured  may 
have  believed  that  the  train  would  stop  at 
the  station  does  not  strengthen  the  plalntlfCa 
case.  If  he  acted  on  that  belief,  he  attemi>t- 
ed  to  get  on  a  moving  train  which  he  expect- 
ed would  come  to  a  full  stop  In  a  few  sec- 
onds. This  was  the  needless  assumptl<»  of 
a  manifest  risk.  If  he  observed  that  It  was 
not  to  be  stopped,  be_  intentionally  exposed 
himself  to  a  still  greater  danger.  In  either 
event  there  was  a  "voluntery  exposure  to 
unnecessary  danger,"  within  the  meaninc  of 
the  contract  and  a  failure  to  "use  ail  due 
diligence  for  personal  safety  and  protecdon." 
His  act  was  not  the  less  voluntary  because 
It  may  have  been  on  a  suddm  Impulse  with- 
out reflection.  Be  Intended  to  do  what  he 
did,  and  the  words  of  the  policy  admit  of 
no  distinction  between  premeditated  acts  and 
Impulsive  acts,  springing  from  a  fully  form- 
ed Intention.  The  danger  cannot  be  consid- 
ered as  not  obvious  because  be  may  net  at 
tbe  moment  fully  have  understood  and  ap- 
preciated It  He  could  have  seen  it  and 
would  have  seen  It  and  comprehended  It  if 
he  had  given  to  what  be  was  doing  the  rea- 
sonable attention  that  ordinary  prudence  re- 
quired. 

The  Judgment  Is  alBrmed. 


MB8TBBZAT   aad    8TBWA&T,   JJ„ 

sent 


dto- 


(W  Pa.fin 

NORTH  PENN  IRON  CO.   v.   INTER- 
NATIONAL LITHOID  CO. 

(Supreme  Court  of  Pennsylvania.   April  2& 
1907.) 

L  BviDXHOs— PBOor  or  SvasMnnm. 

Tbe  signature  to  a  paper  witnessed  by  two 
subscribing  witnesses  cannot  be  proven  by  a  per- 
son familiar  with  the  handwriting,  where  no 
effort  was  made  to  secure  the  testunony  of  sdcIi 
witnesses.  -»  -v  -s  i  ^ 
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2.  AssioNMZNT  — Nonoe— Pathxhts  to  Ab- 

SIONEE. 

Where  a  debtor  receives  written  notice  of 
an  assignment  of  a  chose  in  action,  he  may  male 
pajrmenta  therenader,  though  the  assignment 
has  not  been  serred  on  him. 

rEkl.  Note.— For  cases  in  point,  see  CSent.  Dig. 
ToL  4,  Assignments,  i  159.] 

S.  FBAnDUUENT   C011VKTA.NCXS — AsaiGHiixnT 
or  Debt. 

Where  the  licensor  of  a  patent  notifies  the 
licensee  of  an  assignment  of  his  license  to  a 
named  person,  and  that  royalties  are  to  be  paid 
to  her,  plaintiff  in  execution  against  the  licensor 
must  snow  that  the  assignment  of  the  royaltite 
was  in  fraud  of  the  creditor's  rights. 

Appeal  from  Court  ot  CommoD  Pleas, 
Philadelphia  County. 

ActloD  by  tiie  North  Penn  Iron  Company 
against  the  International  Lithold  Company. 
Judgment  for  plalntlfF,  and  flefendant  ap- 
peals.   Bevtrsed. 

The  court  charged  In  part  as  follows: 
"This  Is  an  isBue  raised  under  an  attachment 
and  arose  as  follows:  The  plaintiff  got  a 
Judgment  against  one  Edward  C.  Brlce,  and 
a  little  before  the  attachment  was  issued  and 
the  rights  of  Brice  In  the  garnishee  company 
were  held  by  virtue  ot  It,  they  got  a  paper 
from  Brlce,  who  bad  tben  fled  from  this 
Jurisdiction,  or  from  a  person  called  Sally 
Brlce,  who  either  does  or  does  not  exist,  and 
who,  if  she  exists,  so  far  as  we  know,  is 
his  wife,  saying  tbat  the  interest  In  tbls 
royalty  no  longer  belongs  to  him,  but  be- 
longs to  her.  The  evidence  of  the  making 
of  that  paper  is  in  my  Judgment  not  ade- 
quate to  establish  it,  but.  If  It  were,  when  a 
man  who  is  Indebted  gives  his  property  to  his 
wife,  the  first  presumption  ot  the  law  Is  that 
he  gets  nothing  fof  it,  and  that  In  effect  it 
remains  within  his  own  control  and  for  his' 
own  use,  and,  If  that  presumption  Is  not  to 
operate,  positive  evidence  to  the  contrary 
mnst  be  iMMduced.  No  such  positive  evi- 
dence has  been  forthcoming.  Therefore,  it 
becomes  very  immaterial  whether  Sally 
Brlce  does  or  does  not  exist,  because,  if  she 
does  exist,  she  is  only  in  effect  In  this  pro- 
ceeding anothet  name  for  the  defendant 
himself.  Holding  bis  view,  it  becomes  my 
duty  to  instruct  you  to  find  a  verdict  for 
plaintiff  for  the  amount  claimed,  a  statement 
of  which  will  be  handed  to  you  by  plaintiff's 
counsel." 

Yerdlct  and  Judgment  for  j^Intlfl  for 
$1,534:.37.    Defendant  appealed. 

Argued  before  MITOHEIiL,  a  J.,  and 
PELI.,  BROWN,  MESTREZAT,  POTTER, 
BLKIN,  and  STEIWART,  JJ. 

Iiowis  Lawrence  Smith,  fOr  appellant. 
(Mitton  Maloney,  tor  appellee. 

BROWN,  X  In  this  foreign  attachment 
the  platntifl,  a  creditor  of  the  defendant, 
Bdward  C.  Brlce,  attached  moneys  In  the 
hands  of  the  garnishee  alleged  to  be  due 
to  him  as  royalties  under  a  license  agree- 
ment executed  by  him  on  June  29,  1901.  By 
this  agreement  he  Is  to  receive  a  minimum 


royalty  of  $1,500  every  six  months.  On  De- 
cember 8,  1903,  be  wrote  the  garnishee  a 
letter  Ui  which  he  stated:  "I  take  this  op- 
portunl^  of  notifying  you  that  on  October 
6,  1903,  I  transferred  and  sold  by  good  and 
sufficient  deed  of  assignment  all  my  right, 
title,  and  interest  In  and  to  the  license  Issued 
by  me  to  the  International  Lltbold  Company, 
on  the  29th  day  of  June,  1001,  to  S.  M.  Brlce. 
All  moneys  that  become  due  and  payable 
to  me,  will  hence  become  due  and  payable  to 
her.  8.  M.  Brlce  has  Instructed  her  attor- 
ney, Mr.  Joshua  PuseSr,  to  serve  notice  of 
revocation  of  the  license  Issued  to  the  In- 
ternational Lithold  Company  by  me,  at  the 
proper  time.  If  you  desire  to  anticipate 
this  notice,  kindly  make  check  to  the  order 
of  S..M.  Brlce,  and  mall  same  to  the  above 
address."  After  the  receipt  of  that  letter  the 
royalties  accruing  under  the  license  agre^ 
ment  were  paid  to  8.  M.  Brlce,  the  first  pay- 
ment having  been  made  in  December,  1906. 
and  the  last  one  in  January,  1008.  At  the 
trial  the  garnishee  produced  what  purported 
to  be  the  assignment  by  the  defendant  to  S. 
M.  Brlce,  referred  to  in  his  letter,  the  same 
having  been  handed  to  it  by  Jodiua  Pnsey. 
After  proving  the  d^endant's  signature  to 
the  assignment  by  a  witness  familiar  with 
his  handwriting,  it  was  offered  In  evldraice, 
bnt  objected  to  on  the  ^ound  that  Its  execn- 
tkm  had  not  been  properly  proved,  the  two 
subscribing  witnesses  not  having  been  called. 
This  objection  was  sustained  and  the  assign- 
ment exduded.  The  witnesses  to  it  lived  in 
New  York,  where  it  purports  to  have  been 
executed,  and,  as  It  did  not  appear  that  prop- 
er effort  had  been  made  to  procure  their  testi- 
mony, the  court  cannot  be  said  to  have  com- 
mitted error  In  not  permitting  proof  of  its 
execution  by  secondary  evidence.  But  why 
should  the  letter  of  the  defendant  ot  Decem- 
ber 3,  1903,  to  the  ^misbee  have  been  ex- 
cluded? The  genuineness  of  his  signature  to 
It  was  pr(^)erly  established  by  the  testimony 
ot  a  witness  familiar  with  his  handwrit- 
ing, and.  If  the  garnishee  bad  never  seen  the 
assignment  to  which  it  refers.  It  would  have 
been  sufficient  notice  and  authority  from  him 
to  pay  the  royalties  to  another.  He  ooold 
not  recover  them  If  paid  in  pursuance  of 
such  notice,  and  what  he  cannot  recover  bis 
attaching  creditor  cannot  get,  provided  that 
his  direction  to  pay  them  to  anotho:  was 
not  in  fraud  of  its  rights  as  one  of  his  cred- 
itors. Under  no  condition  could  he  recover 
what  b&s  been  paid  S.  M.  Brice,  even  if  the 
royalties  were  a  gift  to  her;  but  if  a  gift 
to  her  at  a  time  when  be  was  indebted  to 
the  appellee,  such  gift  would  be  void  as  to 
It  In  his  charge  to  the  Jury,  directing  a 
vordict  in  favor  of  the  plaintiff,  the  learn- 
ed trial  Judge  said  that  even  If  the  execution 
of  the  assignment  had  been  properly  estab- 
lished, It  was  to  a  person,  if  in  existence, 
who  was  the  wife  of  the  defendant  and  that 
the  presumption  of  the  law  was  that  It  was 
a  gift  to  her  and  void  as  to  credit 
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assumption  of  the  fact  by  tbe  coort  that 
a  M.  Brice  is  the  wife  of  E.  C.  Brlce  was  not 
Justified  by  the  CTldence.  She  may  be,  but 
It  was  not  so  proven.  Tbe  plaintiff  offered 
no  testimony  on  tbe  subject,  and  from  that 
of  the  two  witnesses  called  by  the  garnishee 
who  were  asked  about  Sally  Brlce  it  does  not 
appear  that  she  was  his  wife.  On  the  con- 
trary, William  D.  Yamall  testified  that  he 
had  lived  near  the  defendant,  that  he  knew 
his  wife,  and  that  her  name  was  Maud  O. 
Brice.  Albert  S.  Barker,  the  other  wltnefBS, 
testified  tliat  Sally  M.  Brlce  was  said  to  have 
been  the  wife  of  B.  O.  Brice,  but  that  he  did 
not  know  what  tiis  wife's  name  was. 

The  letter  of  December  3,  1903,  being  in 
itself  full  authority  to  the  garnishee  to  pay 
and  full  protection  from  any  further  claim  by 
the  defendant  that  the  royalties  be  paid  to 
him,  it  must  have  the  same  effect  against  the 
claim  of  the  appellee,  whose  rights  rise  no 
higher  than  his,  unless  it  can  show  either 
that  tbe  direction  to  pay  was  to  one  who 
was  his  wife  and  she  cannot  show  that  It 
was  not  in  fraud  of  creditors,  or,  if  the 
payee  was  not  his  wife,  that  she  was  one 
to  whom  he  assigned  tbe  royalties  In  fraud 
of  his  creditor's  rights. 

The  garnishee  is  a  mere  stakeholder  of 
ttte  royalties  due  under  the  license  agree- 
ment and  ought  not  to  be  subjected  to  the 
liability  to  pay  them  twice.  Such  liability 
may  t>e  incurred  if  this  Judgment  on  a  ver- 
dict directed  by  the  court  is  allowed  to  stand. 
The  right  of  the  appellant  was  to  have  the 
case  go  to  the  Jury  on  the  letter. 

The  second,  fourtli,  and  fifth  assignments 
are  sustained,  and  the  Judgment  Is  reversed 
with  a  venire  facias  de  novo. 


an  Pa.  S22) 

KELI/BK  V.  COHEN. 

(Supreme  Court  of  Pennsylvania.    April  22, 
1907.) 

1.  Bnxs  ARD  Notes— AaBEEUEiTT  as  to  Pat- 

HEKT. 

An  agreement  that  a  note  shall  be  paid  from 
profits  derived  from  the  sale  of  certam  mann- 
factnred  articles  is  valid. 

rBi.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  7,  BiUs  and  Notes,  i  52.] 

2l  Sake— Defrksxb. 

In  an  action  on  a  note,  defendant  may  set 
up  a  ooDtemporaneouB  written  agreement  pro- 
viding for  the  payment  of  the  notes  ont  of  a 
particular  fund. 

Appeal  from  Court  of  Common  Pleas, 
Philadelphia  County. 

Action  by  Joseph  S.  Keller  against  Andrew 
J.  Cohen.  From  an  order  making  absolute 
rule  for  Judgment  for  want  of  a  sufficient 
affidavit  of  defense,  defendant  appeals  Re- 
versed. 

The  defendants  relied  upon  the  following 
papers: 

"Philadelphia,  Sept  8th,  189& 

"Mr.  A.  J.  Cohen,  Philadelphia,  Pa.— Dear 
Sir:    The  writer,  J.  S.  Keller,  will,  in  con- 


sideration that  you  transfer  to  me  20% 
of  yoiur  one-half  Interest  in  umbrella  tub- 
ing and  receipt  of  like  amount  from  Mr. 
Seymour's  interest,  obligate  myself  to  pro- 
vide all  the  necessary  cash  funds  to  build 
one  complete  set  of  machines  .to  make  the 
above  mentioned  tubing.  I  will  agree  to 
advance  to  A.  J.  Cohen  tbe  sum  of  fifteoi 
hundred  dollars  (|1,500),  same  to  be  secured 
by  Mr.  Cohen  transferring  me  his  present 
life  Insurance  policy  as  collateral.  The 
amount  advanced  to  be  paid  back  to  me  from 
the  immediate  proceeds  of  profits  derived 
from  the  sale  of  umbrella  tubes  made.  The 
above  Is  respectfully  submitted  for  your  con- 
venient consideration. 

•Tours  very  truly,       J.  S.  Keller." 

"Be  It  known  that  I,  Andrew  J.  Cohen,  In 
consideration  of  a  loan  of  two  thousand  dol- 
lars ($2,000),  which  is  hereby  acknowledged, 
do  hereby  assign,  transfer  and  set  over  to 
Joseph  S.  Keller  of  3515  Hamilton  street, 
Philadelphia,  Pa.,  my  policy.  No.  76,891 
(amount  $15,000),  dated  June  22,  1896,  in  tbe 
Home  Life  Insurance  Company.  Said  policy 
to  be  held  by  the  said  Joseph  S.  Keller  as 
collateral  security  for  the  specific  loan  of 
two  thousand  dollars  ($2,<X)0),  premiums  to 
be  paid  on  said  policy  by  me,  in  further  ac- 
knowledgment of  which  I  have  given  the 
said  Joseph  8.  Keller  my  notes  as  follows: 
First  note,  dated  November  14th,  1898,  for 
one  thousand  dollars  ($1,000),  at  five  years. 
Second  note,  dated ,  1898,  for  one  thou- 
sand dollars  ($1,000),  at  five  years. 

"Witness  my  hand  and  seal  at  Philadel- 
phia this  29th  day  of  November,  1898. 

"Andrew  J.  Cohen.    [U  ST 

The  court  made  absolute  rule  for  Judgment 
for  want  of  a  sufficient  affidavit  of  defense. 

Argued  before  MITCHELL,  C  J.,  and 
FEI^L,  BROWN,  MESTREZAT,  POTTER. 
ELKIN,  and  STEWART,  JJ. 

Albert  B.  Welmer,  James  D.  Evans.  Wil- 
liam E.  Stokes,  and  Frederick  M.  Leonard, 
for  appellant.  John  Stokes  Adams,  for  ap- 
pellee. 

BliKIN,  3.  This  Is  an  appeal  from  the 
order  of  the  court  below  making  absolute  a 
rule  for  Judgment  for  want  of  a  sufficient 
affidavit  of  defense.  The  action  is  brought 
on  two  promissory  notes  made  payable  in 
five  years  from  tbe  date  thereof,  without  in- 
terest. No  question  is  raised  as  to  the  exe- 
cution of  the  notes,  but  the  affidavits  of  de- 
fense, among  other  things,  set  up  that  tbe 
appellant  was  induced  to  accept  the  loan, 
sign  the  notes,  and  execute  and  deliver  the 
assignment  on  the  faith  of  the  representation 
made  by  tbe  appellee  that  the  loan  should  be 
paid  out  of  the  Immediate  proceeds  of  prtMits 
derived  from  the  sale  of  umbrella  tubes 
made,  and  not  otherwise,  without  which  as- 
surance and  inducement  Cohen  would  not 
have  accepted  the  loan,  signed  the  notes,  or 

executed  the  assignment    It  rapc^sj^  Xtom 
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the  averments  contained  In  the  affidavits  of 
defaiae  that  some  months  prior  to  the  execi>- 
tlon  of  the  notes  the  appellant,  with  one  Sey- 
mour, applied  for  a  patmt  for  an  Improve- 
ment In  umbrella  tubes,  which  was  after- 
wards granted.  The  appellee  was  desirous 
of  obtaining  an  Interest  In  the  'patoit,  and 
opened  negotiations  with  appellant  for  the 
purpose  of  effecting  an  arrangement  for  the 
manufacture  of  umbrella  tubes  by  the  patent 
procesa  As  a  result  of  these  negotiations 
appellee  on  September  8,  1888,  submitted  to 
appelant  a  proposition  in  writing,  setting 
9Ut,  in  substance,  that  he  would  provide  all 
the  necessary  cash  funds  to  build  a  complete 
set  of  machines  for  the  manufacture  of  um- 
brella tubes  on  the  condition  that  appellant 
and  Seymour  transfer  to  him  twenty  per 
cent  of  their  respective  holdings  in  the 
patoit  He  also  proposed  to  advance  Cohen 
the  sum  of  $1,500,  afterwards  Increased  to 
$2,000,  and  agreed  that  the  amounts  so  ad- 
vanced should  be  paid  back  out  of  the  Im- 
mediate proceeds  of  profits  derived  from  the 
sale  of  umbrella  tubes  made.  The  affidavit 
further  avers  "that  neither  at  the  time  of 
said  proposal  and  Its  acceptance,  nor  at  any 
time  since,  was  there  ever  any  agreement  or 
nnderstandlng  between  defendant  and  plain- 
tiff that  said  sum  so  advanced  was  to  be  paid 
from  the  proceeds  of  said  insurance  policy; 
but  It  was  always  understood  and  agreed 
between  plaintiff  and  defendant  that  said 
sum  80  advanced  was  to  be  repaid  from  the 
profits  derived  from  the  sale  of  umbrella 
tubes  made,  said  insurance  policy  having 
been  assigned  as  collateral  for  the  purpose 
of  Becuring  to  plaintiff  the  performance  by 
defendant  of  his  part  of  the  agreement, 
namely,  to  assign  to  plaintiff  twenty  per 
cent  of  defendant's  interest  In  said  patent 
and  to  repay  said  sum  so  advanced  out  of 
the  immediate  proceeds  of  profits  derived 
from  the  sale  of  umbrella  tubes."  It  is  fmv 
ther  averred  that  in  pursuance  of  the  agree- 
ment and  understanding  between  the  parties 
to  this  transaction  the  Pennsylvania  Tube 
Company  was  incorporated  for  the  purpose 
of  manufacturing  umbrella  tubes;  that  the 
appellee  is  the  president  and  principal  stock- 
holder of  said  company,  and  has  had  the 
management  of  its  business,  and  has  failed 
to  render  an  account  to  appellant  for  any 
profits  derived  therefrom,  or  to  show  that 
said  profits  had  not  been  applied  on  account 
of  the  moneys  advanced.  In  the  supple- 
mental affidavit  of  defense  it  is  further 
averred  that  the  contract  consisted  of  four 
concurrent  elements,  to  wit,  the  proposal  of 
September  8, 1898,  the  execution  of  the  notes 
in  question,  the  advance  of  the  said  $2,000, 
the  assignment  of  the  insurance  i>olicy  as 
collateral,  and  that  without  the  concurrence 
of  all  these  elements  appellant  would  not 
have  received  the  money  advanced,  executed 
the  notes  In  question,  and  entered  into  the 
transaction. 
The  legal  effect  of  the  averments  contained 


In  the  affidavits  of  defense  is  that  the  in- 
ducement which  caused  the  appellant  to  ac- 
cept the  loan,  execute  the  notes,  and  make 
the  assignment  was  the  agreement  by  ap- 
pellee that  the  loan  should  be  repaid  out  of 
the  immediate  profits  derived  from  the  sale 
of  umbrella  tubes.  It  Is  clearly  competent 
for  parties  to  contract  for  the  payment  of 
an  obligation  out  of  a  particular  fund  and  In- 
a  particular  manner.  Chambers  v.  Jaynes, 
4  Pa.  38;  Sartwell  v.  Wilcox.  20  Pa.  117; 
Creery  v.  Thompson,  26  Pa.  Super.  Ct.  611; 
Wharton  on  Contracts,  8  598. 

There  can  be  no  doubt  that  a  good  defense 
is  made  out  by  the  facts  stated  in  the  affi- 
davits, unless  the  rule  contended  for  by  ap- 
pellee Is  held  to  be  applicable;  that  is  to  say, 
appellant  cannot  take  advantage  of  the  al- 
leged contemporaneous  agreements  in  writ- 
ing because  they  in  effect  contradict  the  notes 
upon  which  suit  is  brought.  Wharton  v. 
Douglass,  76  Pa.  273;  Lee  v.  Longbottom,  ITS 
Pa.  408,  34  Atl.  436,  and  Fuller  v.  Law,  207  Pa. 
101,  56  Atl.  333,  are  relied  on  to  support  this 
contention.  We  do  not  question  the  correct- 
ness of  the  rule  laid  down  in  these  cases,' 
but  the  facts  relied  on  to  sustain  It  are  en- 
tirely different  from  those  In  the  case  at 
bar.  As  was  stated  by  Mr.  Justice  Williams 
in  Coal  &  Iron  Company  v.  Willing,  180  Pa. 
165,  36  Atl.  737:  "The  existence  of  a  con- 
temporaneous parol  agreement  between  the 
parties,  under  the  influence  of  which  a  note 
or  contract  has  been  signed,  may  always  be 
shown  when  the  enforcement  of  the  paper 
Is  attempted."  To  the  same  effect  is  Keougb 
V.  Leslie,  92  Pa.  424;  Martin  v.  Kline,  157  Pa. 
473,  27  Atl.  753;  Martin  T.  Frldenberg,  168 
Pa.  447,  32  Atl.  429. 

In  the  case  at  bar,  however,  the  appellant 
does  not  rely  on  a  parol  agreement  but  sets 
up  an  agreement  in  writing  In  support  of  his 
contention  that  the  notes  were  to  be  paid 
out  of  a  particular  fund.  The  notes  In  ques- 
tion and  the  written  agreements  providing 
the  manner  of  payment  make  up  the  whole 
contract  between  the  parties.  If  the  aver- 
ments In  the  affidavits  of  defense  are  true, 
and  we  must  so  treat  them  in  the  disposition 
of  the  question  raised  on  this  appeal.  This 
is  not  in  conflict  with  the  cases  cited  by  ap- 
pellee, becanse  the  agreonent  set  up  is  not 
wholly  inconsistent  with  the  terms  of  the 
notes.  The  execution  of  the  notes  Is  ac- 
knowledged, the  amount  advanced  admitted, 
but  It  Is  averred  that  "the  amount  advanced 
[is]  to  be  paid  back  to  me  from  the  proceeds 
of  the  profits  derived  from  the  sale  of  um- 
brella tubes  made."  This  only  affects  the 
manner  of  paymrat  and  specifically  desig- 
nates a  source  from  which  a  fund  Is  to  be 
derived  for  the  payment  of  the  notes.  If  this 
was  the  agreement  of  the  parties,  they  are 
bound  by  their  own  covenants.  Certainly 
the  facts  averred  are  sufficient  to  put  the 
parties  to  their  proof  on  a  trial  before  the 
Jury. 

Judgment  reversed  with  •  procedendo,   t 
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WINTERBOTTOM  et  al.  v.   PHILADEL- 
PHIA,  B.   &   W.   B.   CO. 

(Supreme   Court  of   Pennsylvania.     April   22, 
1907.) 

RAILBOADS  —  ACCIDINIS    AT   CbOSBINO  —  BTI- 
0£nCK. 

In  an  aetkm  for  injaries  to  a  boy  ran  over 
at  a  crossing,  where  the  evidence  of  witnesses 
for  defendant  that  the  proper  signals  were  griven 
was  contradicted  by  witnesses  for  the  plaintiff, 
the  court  will  not  say  as  a  matter  of  law  that 
the  nesativ«  testimony  for  plaintiff  was  insuffi- 
cient to  overcome  the  positive  testimony  (or 
defendant. 

AppeaJ  from  Court  of  Common  Pleas,  Delv 
ware  (bounty. 

Action  by  Jane  B.  Wlnterbottom,  in  her 
own  right,  and  Francis  Maurice  Winter- 
bottom,  by  his  mother,  Jane  E.  Winter- 
bottom,  against  the  Philadelphia,  Baltimore 
&  Washington  Railroad  Oimpany.  Judgment 
(or  plaintiffs,  and  de(endant  appeals.  Af- 
flrmecL 

Argued  before  MITCHELL,  C.  J.,  and 
FELL.  MESTBBZAT,  POTTBR,  and  ELK- 
IN,  JJ, 

J.  B.  Hannnm,  for  appellant  A.  B.  Geary, 
(or  appellees. 

BLKIN,  J.  The  assignments  of  error  raise 
three  questions:  First,  was  there  sufficient 
evidence  to  go  to  the  jury  on  the  question 
of  the  failure  to  give  proper  signals  before 
approaching  the  crossing?  Second,  even  i(  It 
be  conceded  that  the  signals  were  not  given, 
was  the  (allure  so  to  do  tlie  proximate  cause 
of  the  accident?,  and,  third,  was  the  boy 
making  such  an  unlawful  use  of  the  crossing 
as  to  relieve  defendant  company  from  its 
duty  to  give  proper  signals?  The  appellant 
relies  on  what  is  termed  the  negative  testi- 
mony of  the  witnesses  for  appellees  to  sup- 
port Its  contention  that  there  was  not  snf- 
Hcient  evidence  o(  negligence  to  go  to  the 
Jury.  Hauser  v.  (Central  Railroad  of  New 
Jersey,  147  Pa.  440,  23  Atl.  766,  Urlas  v. 
Pennsylvania  Railroad  Company,  152  Pa.  326, 
25  Atl.  566,  Knox  T.  P.  &  R.  Ry.  Co.,  202 
Pa.  501,  52  Atl.  90,  and  Kelser  v.  Railroad 
Company,  212  Pa.  400,  61  Atl.  908,  108  Am. 
St.  Rep.  872,  are  relied  on  to  support  this 
position.  It  Is  true  the  court  has  said  la 
these  and  other  cases  that,  where  the  n^a- 
tive  testimony  produced  by  plaintiff  only 
amounts  to  a  scintilla,  it  cannot  prevail  oTer 
the  positive  and  conclusive  testimony  of  a 
large  number  of  witnesses  which  clearly 
establishes  the  fact  that  the  signals  were 
given.  In  such  cases  It  Is  the  duty  of  the 
court  to  say  as  a  matter  of  law  that  the 
n^atlve  testimony  produced  by  the  plaintiff 
Is  not  sufficient  to  overcome  the  positive 
and  conclusive  testimony  of  the  defendant 
bearing  on  this  question.  It  may  also  be  con- 
ceded that  in  some  of  the  cases  It  is  difficult 
to  determine  whether  it  Is  a  question  of 
law  (or  the  court  or  ot  (act  (or  the  Jury. 


me  opportunity  of  the  witness  (or  bearing 
the  signals,  the  place  where  he  was  located 
at  the  time,  whether  he  was  on  the  lookout 
for  the  train  and  listening  (or  the  signals, 
are  all  Important  matters  to  lie  taken  Into 
consideration  by  the  trial  judge  when  he  Is 
called  on  to  pass  upon  this  question.  In  every 
such  case  It  Is  possible  to  produce  witnesses 
who  can  r«ty  truth(ully  testify  that  they  did 
not  bear  the  signals.  Such  testimony  is  o( 
very  little  value  unless  the  witnesses  were  in 
such  a  location  as  wonld  make  It  highly 
Improlmble  tliat  the  signals  could  have  beoi 
given  without  being  heard,  by  them.  In  tb« 
case  at  bar,  however,  the  appellees  prodnoed 
a  witness  who  was  seated  at  a  window  In 
her  bouse,  near  the  railroad  station,  waltini; 
(or  a  friend  who  was  coming  on  the  train, 
for  which  she  was  on  the  lookout,  and  who 
was  listening  for  the  signals.  Another  wit- 
ness was  produced  who  was  standing  at  the 
station  waiting  for  the  train  and  listening 
for  the  BignBls.  Both  of  these  witnesses 
testified  positively  that  they  did  not  hear 
the  signals.  There  were  other  witnesses 
to  the  same  effect  Under  al|:the  circum- 
stances we  think  It  was  a  question  (or  the 
jury  to  determine  We  cannot  say  under 
the  facts  of  this  case  that  the  failure  to  give 
the  signals  was  not  the  proximate  cause  of 
the  accident  The  boy  made  the  best  effort 
he  could  to  get  out  of  his  peril,  even  wltb- 
ont  hearing  the  signals,  and  we  cannot  say  as 
a  matter  of  law  that  be  could  not  have  en- 
tirely extricated  himself  If  he  had  heard  the 
signals  In  due  time.  This  was  also  a  que** 
tlon  for  the  jury. 

On  the  question  of  the  b(^  making  an  un- 
lawful use  of  the  crossing,  the  court  beloir 
said  that  the  evidence  did  not  diaclose  clearly 
just  what  he  was  doing  there,  and  the  facts 
were  not  sufficient  to  justify  him  In  saying 
as  a  matter  of  law  that  the  b(^  was  a 
treepasser.  We  do  not  feel  like  disturbing 
the  ruling  of  the  court  In  this  respect  under 
the  facts  of  this  case. 

Judgment  affirmed. 


(117  Fa.  m) 

HALLOWBLL  et  al.  v.  WILLIAMS. 

(Supreme  Court  of  Pennsylvania.    April  19^ 
1907.) 

Rgckiitebs  — AcnoHS     Aoaimbt  — AmnAvn 
OF  Defense. 

Where  plaintiff  sued  the  receiver  of  a  cor- 
poration for  loss  becanse  of  Inability  of  the  re- 
ceiver to  complete  deliveries  on  an  executory 
contract  for  future  delivery  of  goods  without 
the  fault  of  the  receiver,  an  affidavit  of  defenaa 
Is  insufficient,  which  faiU  to  show  equities  In 
favor  of  others  superior  to  those  of  a  purchaser, 
and  especially  where  the  receiver  has  not  ap- 
plied, as  provided  by  Act  Cong.  Ang.  13,  18^ 
c.  866.  <  1,  25  Stat  433  fu.  8.  Oomp.  St  IflOl, 
p.  5081,  for  equitable  relief  to  the  federal  court 
which  appointed  him. 

Appeal  from  Court  o(  OommMi  Pleas,  Phil- 
adelphia Connty. 
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Action  by  EU  B.  Hallowell  and  Ralph  Sou- 
d«r  against  Horace  O.  Williams,  leceiver  of 
Beaver  Creek  Lnmber  Company.  From  an 
order  making  absolute  rule  for  Judgment  <or 
want  of  a  sufficient  affidavit  of  defense,  de- 
fendant appeals.    Affirmed. 

Argued  before  MITCHELL,  0.  J.,  and 
FELL,  BROWN,  MBSTRBZAT,  POTTER, 
ELEIN,  and  STEWART,  JJ. 

Albert  B.  Welmer  and  Frederick  M.  Leon- 
ard, for  appelant  Frank  F.  Prlcbard,  for 
appellees. 

BROWN,  J.  In  determining  whether  this 
Jadgmeat  for  want  of  a  sufficient  aflldavit  of 
defense  was  properly  entered,  we  first  turn 
to  the  averments  In  plaintttts'  statement 
The  defendant  was  sned  as  the  receiver  of 
the  Beaver  Creek  Lumber  Company.  He 
was  appointed  receiver  of  this  company  by 
the  Circuit  Courts  of  the  United  States  for 
the  Northern  District  of  West  Virginia  and 
the  Eastern  District  of  Pennsylvania.  On 
December  19,  1904,  he  entered  into  a  con- 
tract with  the  appellees  to  sell  them  1,000,- 
000  feet  of  hemlock  lumber  at  prices  fixed  in 
their  proposal  to  him  to  furnish  it  to  them. 
In  accepting  this  proposal,  on  the  same  day 
It  was  made,  he  acknowledged  the  receipt 
of  12,000  .advanced  to  bim  on  acconnt.  Sub- 
sequently the  appellees  advanced  $4,000  mor» 
to  him  and  received  shipments  of  the  Inml)er 
contracted  for.  Nearly  six  months  after  the 
contract  was  entered  into,  the  appellant  noti- 
fied the  appellees  that  he  conld  not  deliver 
any  more  lumber  to  them,  having  at  that 
time  delivered  to  them  a  little  more  than 
one-third  of  what  be  had  agreed  to  furnish 
them.  In  admitting  his  default  and  aver- 
ring bis  inability  to  furnish  the  balance  of 
tbe  lumber,  he,  in  writing,  unqualifiedly, 
unambiguously,  and  without  condition  au- 
thorized the  appellees  to  purchase  from  oth- 
er parties  689,825  feet,  the  quantity  which 
tb^  still  were  entitled  to  receive  under  the 
contract.  The  statement  further  avers  that 
in  pursuance  of  this  direction  by  tbe  appel- 
lant, or  by  bis  agreement  that  they  should 
do  so,  tlie  appellees  purchased  the  balance 
of  the  lumber  which  he  had  failed  to  deliv- 
er to  them,  and  f<Hr  the  excess  over  the  con- 
tract price  which  they  were  to  pay  him  for 
it  he  is  Indebted  to  them.  This  indebtedness 
is  the  principal  item  set  out  in  tiie  statement, 
and  as  to  it  nothing  in  tbe  affidavit  of  de- 
fense can  be  found  that  would  avail  against 
Judgment  if  the  suit  were  against  the  appel- 
lant as  an  individual,  on  a  contract  entered 
into  by  him  In  that  capacity.  He  does  aver 
that  he  signed  the  authority  authorizing  the 
appellees  to  purchase  the  lumber  from  other 
parties  under  a  distinct  understanding  and 
agreement  that  tbe  authorization  would  be 
used  to  cover  only  such  lumber  as  the  plain- 
tiffs were  obliged  to  purchase  up  to  the  quan- 
tity which  he  had  failed  to  furnish  to  fill  ex- 
isting orders  which  they  had  from  their  cus- 
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tomeiPs  iCnd  could  not  induce  them  to  cancel, 
and  that  they  would  induce  their  customers 
to  cancel  as  many  of  the  existing  orders  as 
possible.  As  stated,  the  authority  to  the  ap- 
t>ellee8  to  purchase  was  unqualified,  and  It  is 
not  averred  that  any  condition  was  omitted 
from  it  by  accident  or  mistake.  But  a  fur- 
ther answer  to  this  averment  is  that,  with- 
out such  authority  from  the  appellant,  the 
appellees  had  a  right,  under  their  contract, 
to  purchase  the  lumber  which  he  was  not 
able  to  furnish  to  them,  and  he  would  be 
liable  for  any  loss  sustained  by  th«n  la  pur- 
chasing from  others. 

The  second  item  for  which  the  court  di- 
rected Judgment  was  (244.07,  for  excess 
freight  due  under  the  agreement  set  forth  in 
plalntlfTs'  statement  of  claim.  There  is  an 
averment  that  it  was  agreed  between  tbe 
plaintiffs  and  defendant,  at  the  time  of  the 
making  of  the  contract,  that  the  lumber 
was  to  average  In  wel^t  three  pounds  to 
the  foot,  and  that  the  defendant  would  pay 
the  freight  on  all  excess  weight  over  that 
amount.  This  agreement  Is  not  denied  in 
the  affidavit  of  defense,  nor  la  it  averred  that 
the  amount  claimed  under  it  is  Incorrect,  if 
such  agreement  was  made.  There  is  a  de- 
nial of  any  liability  of  the  appellant  on  this 
item,  followed  by  an  averment  that  the  writ- 
ten contract  did  not  call  for  lumber  of  any 
specific  weight,  but  only  that  the  driest  stock 
should  be  shipped,  and  that  such  stock  had 
been  shipped.  But,  as  stated,  there  is  uo  de- 
nial of  tbe  oral  agreement  set  forth  in  the 
statement 

Counsel  for  appellant  do  not  contend  that 
the  affidavit  of  defense.  If  this  suit  were 
against  him  as  an  individual,  would  be  suffi- 
cient, but  insist  that  he  cannot  be  held  as 
receiver  for  the  nonperformance  of  an  execu- 
tory contract  if  the  same  was  found  by  him 
to  be  "unfair  and  burdensome  to  the  trust 
estate."  This  is  a  purely  eqnlUble  defense. 
Whether  a  receiver  may  make  it  in  a  proper 
case  is  not  the  question  to  be  determined, 
for,  even  If  he  may,  nothing  can  be  discover- 
ed in  this  aflldavit  Justifying  it  The  con- 
tract entered  into  with  the  appellees  was 
within  the  express  powers  conferred  upon 
the  appellant  by  the  courts  of  the  United 
States.  This  he  admits,  and  be  further  ad- 
mits that  at  the  time  It  was  entered  into  It 
"was  thoroughly  valid,  provident,  and  rea- 
sonable." In  tbe  second  paragraph  of  the 
affidavit,  he  admits  that  the  hemlock  lum- 
ber which  be  bad  on  band  In  the  yard  and 
the  logs  and  standing  timber  when  cut  into 
lumber  "would  have  produced  a  very  large 
amount  of  lumber,  viz.,  an  amount  estimated 
to  be  considerably  in  excess  of  1,000,000  feet" 
The  order  of  the  court  to  bim  was:  "Such 
receiver  shall  sell  said  lumber  to  tbe  best 
advantage,  either  at  private  or  public  sale, 
and  shall  haul  and  saw  into  lumber  tbe  trees 
now  cut  and  still  remaining  in  the  woods 
upon  said  land,  converting  the  same  Into 
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lumber,  and  Bball  likewise  sell  It"  A  fur- 
ther order  to  him  was  to  operate  the  mill  of 
the  company  for  the  purpose  of  "sawing  and 
marketing  whatever  timber  and  lumber  may 
now  be  upon  the  mill  yard,  and  the  logs  In 
the  ponds  of  the  said  defendant,  the  Beaver 
Creek  Lumber  Company,  or  upon  the  lands, 
whether  cut  or  uncut." 

The  affidavit  of  defense  does  not  even  aver 
that  the  Beaver  Creek  Lumber  Company  Is 
Insolvent,  and  It  would  hardly  be  pretended 
that  this  defense  ought  to  avail  for  stock- 
holders any  more  than  If  the  corporation  It- 
self, and  not  through  its  receiver,  bad  made 
the  contract  with  the  appellees.  But,  con- 
ceding the  Insolvency  of  the  company,  whose 
equities  superior  to  the  legal  rights  of  the 
appellees  under  their  contract  'with  the  re- 
ceiver ought  to  be  protected  at  their  expense? 
As  to  this,  the  affidavit  of  defense  Is  silent 
Nothing  appears  In  it  showing  that  the  al- 
lowance of  this  legal  claim  of  the  appellees 
win  Interfere  with  any  equities  that  ought  to 
be  protected  by  d^iying  them  their  judg- 
ment It  cannot,  therefore,  be  withheld  from 
them. 

The  act  of  Congress  of  August  13,  1888,  c 
866,  i  1,  25  Stat  433  [U.  S.  Comp.  St  1901, 
p.  508],  provides :  "Every  receiver  or  mana- 
ger of  any  property,  appointed  by  any  court 
of  the  United  States,  may  be  sued  in  respect 
of  any  act  or  transaction  of  his  in  carrying 
on  the  business  connected  with  such  proper- 
ty, without  the  previous  leave  of  the  court 
In  which  such  receiver  or  manager  was  ap- 
pointed; but  such  suit  shall  be  subject  to 
the  general  equity  jurisdiction  of  tbs  court 
In  which  such  receiver  or  manager  was  ap- 
pointed, so  far  as  the  same  shall  be  neces- 
sary to  the  ends  of  justice."  Under  this  act 
the  receiver  was  sued  In  respect  of  "an  act 
or  transaction  of  his  in  carrying  on  the  busi- 
ness connected  with"  the  proi)erty  under  his 
control.  The  suit  against  him  was,  from  the 
time  it  was  instituted,  subject  to  the  gener- 
al equity  jurisdiction  of  the  court  in  whl(A 
be  was  appointed;  but  that  court  has  not 
interfered  with  it  If  the  contract  with  the 
appellees  ought  to  have  been  annulled,  either 
of  the  courts  of  the  United  States  in  which 
the  appellant  "was  appointed  receiver  might 
for  good  cause  shown,  have  declared  It  an- 
nulled, and  the  suit  In  the  state  court  could 
have  been  stayed;  but  no  application  was 
made  by  the  appellant  to  either  of  those 
courts  for  relief  from  bis  contract  and 
while  he  may  not  have  been  bound  to  make' 
such  application,  and  may  set  up  an  equita- 
ble defense  in  our  own  courts  recognizing 
such  defenses  in  proceedings  at  law,  it  would 
have  been  better  had  he  asked  for  relief 
from  the  courts  appointing  him,  if  he  was  en- 
titled to  be  relieved  from  bis  contract 

As  no  equitable  defense  that  ought  to  be 
recognized  appears  in  the  affidavit  of  de- 
fense, the  judgment  tor  its  insufficiency  Is 
affirmed. 


(Z17  Pa.  652) 

LEISTEB  V.  PHILADELPHIA  RAPID 
TRANSIT  CO. 

(Supreme  Court  of  Pennsylvania.    April  22, 
1907.) 

Street  Railboads  —  Coixisior  with  Trav- 
eler—Contributobt  NBGUaEKCE. 

In  an  action  against  a  street  railway  com- 
pany to  recover  for  personal  injuries  by  col- 
lision with  a  street  car,  evidence  held  to  estab- 
lish such  contribntory  negligence  on  the  part 
of  the  driver  of  the  wagon  in  which  plaintiff 
was  riding  as  to  require  directioa  of  veraict  for 
defendant. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
voL  44,  Street  Railroads,  |  2S7.J 

Appeal  from  Court  of  Common  Pleas. 
Philadelphia  County. 

Action  by  Edna  L.  Leister,  by  ber  next 
friend,  Stewart  S.  Leister,  against  the  Phila- 
delphia Rapid  Transit  Company.  Judgment 
for  plaintiff.    Defendant  appeal&    Reversed. 

Argued  before  MITCHELL,  O.  J.,  and 
FELL,  BROWN,  MESTREZAT,  POTTER. 
BLKIN,  and  STEWART,  JJ. 

Thomas  Learning  and  T.  Truxton  Hare,  for 
appellant  Edmund  W.  Klrby  and  Robert  J. 
Bryon,  for  appellees. 

POTTER,  J.  The  defendant  company  In 
this  case  was  charged  with  negligence  in 
falling  to  preserve  a  free  and  unobstructed 
passage  along  the  public  highway.  The 
plalutifl  was  a  young  girl,  riding  in  a  pony 
carriage,  at  the  invitation  of  the  driver,  along 
the  Old  York  Boad.  At  tlie  point  of  the  ac- 
cident the  defendant  was  shifting  the  posi- 
tion of  one  of  its  trades,  and  one-half  the 
road  was  obstructed;  but  the  west  half  of 
the  highway  was  untouched,  leaving  a  space 
sufficient  for  two  vehicles  to  pass,  or  drive 
abreast  By  a  coincidence  a  trolley  car  and 
a  cart  happened  to  be  at  this  point  at  the 
same  time,  so  that  the  space  was  temporarily 
filled.  The  driver  of  the  carriage  In  which 
the  plaintia  was  riding  permitted  his  horses, 
a  team  of  spirited  ponlea,  to  get  beyond  his 
control,  so  that  when  be  approached  the 
point  in  question  he  was  unable  to  stop  them; 
but  instead  of  running  Into  the  <car  or  cart 
they  turned  aside  and  ran  into  the  excava- 
tion, upsetting  the  carriage,  and  seriously  In- 
juring the  plaintiff  and  the  driver.  The  acci- 
dent occurred  in  broad  daylight  and  the  ap- 
proach to  the  place  was  slightly  upgrade  for 
a  distance  of  several  hundred  feet  The  evi- 
dence discloses  no  reason  whatever  for  the 
failure  of  the  driver  to  observe  the  condition 
of  the  highway  w  to  control  his  team.  He 
testifies  that  his  horses  were  not  frightened, 
and  declares  that  they  were  not  running 
away.  If  his  statement  is  true,  his  failure 
to  stop  In  time  to  avoid  the  accident  is  in- 
explicable. 

We  can  find  nothing  In  the  evidence  to 
justify  any  charge  of  negligence  against  the 
defendant  company.  It  had  the  right  to 
shift  Its  track,  and  the  evidence  Is  undisputed 
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that,  while  this  was  being  done,  one-haif  the 
road  was  left  nndisturbed  for  the  use  of  the 
public.  This  was  an  ample  space  under  all 
ordinary  circumstances,  and  the  fact  that 
for  the  moment  it  happened  to  be  occupied 
by  a  trolley  car  and  a  dump  cart  is  of  no 
significance.  Both  the  «ar  and  the  cart  were 
lawfully  there  at  the  tlma  Whether  the  car 
was  in  motion  at  the  time  does  not  appear; 
but,  if  It  had  stopped,  there  is  no  suggestion 
that  the  delay  was  unduly  prolonged.  It  is 
perfectly  obvious  that  the  driver  of  the  car- 
riage should  have  checked  his  team  as  he  ap- 
proached the  spot,  and,  if  necessary,  stopped 
until  the  car  had  passed,  when  the  passage- 
way would  have  been  clear  for  him.  In- 
stead of  keying  his  team  well  In  band,  lie 
permitted  the  horses  to  get  beyond  his*  con- 
trol, and  the  result  was  that  they  dashed 
into  the  obstructed  portion  of  the  highway, 
with  most  serious  consequences  to  himself 
and  his  guest  These  results  can  only  be 
imputed  to  the  lack  of  skill  or  knowledge  in 
the  management  of  bis  team  upon  the  part 
of  the  driver.  The  responsibility  for  the 
accident  cannot  be  Justly  or  lawfully  placed 
upon  the  defendant  company. 

If  any  vehicle  driving  ahead  of  this  car- 
riage bad  met,  at  the  point  in  question,  an- 
other one  coming  from  the  opposite  direction, 
exactly  the  same  result  would  have  been 
produced  in  so  far  as  constituting  an  ob- 
struction in  the  highway  was  concerned.  No 
one  can  be  permitted  to  allow  any  vehicle  in 
bis  charge  upon  the  public  highway,  whether 
it  be  carriage,  motor  car,  or  trolley  car,  to 
get  beyond  control,  or  to  attain  excessive 
speed,  without  being  held  responsible  for  the 
consequences.  Neither  can  he  shift  upon 
another  the  responsibility  for  the  result  of 
bis  own  carelessness  or  bad  management 
There  is  nothing  In  the  evidence  which  Justi- 
fied the  submission  of  this  case  to  the  Jury. 
The  claim  of  the  plaintitt  is  unsupported,  in 
so  far  as  it  charges  the  defendant  with  neg- 
ligence. The  trial  Judge  should  have  as- 
sumed the  responsibility  by  instmcting  the 
Jury  as  requested  by  counsel  for  the  defend- 
ant in  the  third  and  fourth  points  for  charge. 

The  Judgment  Is  reversed,  and  Is  here  en- 
tered for  the  defendant 


(217  Pa.  sn) 

COMMONWEALTH  ex  rel.  STBWAKT  et  aL 
V.  BOWDITCH. 

(Supreme  Court  of  Pennsylvania.    April  22, 
1907.) 

1.  PAtrPEBS  —  Relief  —  OrFicEss  —  Natubb 
OF  Ofpiok. 

Act  June  20,  !&»  (P.  L.  337),  provides 
for  the  election  of  a  board  of  managers  for  the 
relief  and  emplojj'ment  of  the  poor,  and  makes 
them  a  body  politic  and  corporate  in  law,  witii 
all  the  powers  of  such  a  body.  Held,  that  they 
are  officers  of  a  distinct  and  separate  corpora- 
tion created  by  statute,  having  special  corporate 
powers  and  duties,  and  are  not  township  offi- 
cers. 

2.  Sake— EuxrrioN  of  Officers. 

Act  March  10,  1875  CP.  L.  6),  providing 
dates  on  which  township  officers  shall  be  elect- 


ed, does  not  repeal  or  modify  Act  Jan.  20,  1839 
(P.  L.  337),  relating  to  the  election  of  managers 
for  the  relief  and  employment  of  the  poor  in 
township  of  Germantown. 

3.  Quo  Wabbanto— Title  to  Office. 

Four 'of  the  managers  for  the  relief  and 
employment  of  the  poor  in  the  township  of 
Germantown,  elected  under  Act  Jan.  20,  1839 
(P.  L.  337),  nave  sufficient  interest  to  maintain 
quo  warranto  against  another,  claiming  to  be  a 
manager,  and  such  proceeding  need  not  be  on 
the  relation  of  the  Attorney  General. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  41,  Quo  Warranto,  H  40,  41.] 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Quo  warranto  by  the  commonwealth,  on 
the  relation  of  Frank  B.  Stewart  and  others, 
against  Walter  Bowditch.  From  an  order 
quashing  the  writ  plalntltES  appeaL  Re- 
versed. 

The  relators  were  members  of  the  board 
of  managers  for  the  relief  and  employment 
of  the  poor  of  the  township  of  Germantown. 
The  respondent  claimed  membership  in  the 
board  by  virtue  of  an  election  under  Act 
March  10,  1875  (P.  L.  6).  The  respondent 
moved  the  court  to  quash  the  writ  of  quo 
warranto  for  the  following  reasons:  "(1) 
The  relators  have  no  such  Interest  In  the 
title  of  the  respondent  to  the  office  of  member 
of  'the  board  of  managers  tor  the  relief  and 
employment  of  the  poor  of  the  township  of 
Germantown'  as  to  enable  them  to  question 
It  in  the  above  proceeding.  (2)  No. relator 
claims  title  to  the  office. of  the  respondent 

(3)  No  relator  shows  title,  prima  facie  or 
otherwise,   to   the   office  of  the  respondent 

(4)  There  Is  no  allegation  in  the  suggestion 
for  the  writ  that  any  other  person  claims  or 
hold  title  to  the  office  in  question,  except  ths 
respondent  (5)  The  office  of  the  respondent 
is  a  public  one,  the  title  to  which  can  only  be 
called  in  question  at  the  Instance  of  the  At- 
torney General  of  the  commonwealth,  or  his 
deputy,  or  by  some  citizen  claiming  title 
thereto."    The  court  quashed  the  writ 

Argued  before  MITCHELI^,  0.  J.,  and 
FELL,  BROWN,  MESTREZAT,  POTTER, 
ELKIN,  and  STEWART,  JJ. 

Paul  Reilly,  for  appellants.  M.  Hampton 
Todd  and  Owen  B.  Jenkins,  for  appellee. 

ELKIN,  J.  Willie  the  controllbag  qnestlon 
Involved  in  this  appeal  Is  whether  the  relat- 
ors have  such  an  interest  in  the  title  of  the 
respondent  to  the  office  of  member  of  the  board 
of  managers  for  the  relief  and  employment 
of  the  poor  In  the  township  of  Germantown 
as  to  enable  them  to  institute  a  proceeding 
by  quo  warranto  to  inquire  into  his  right  to 
hold  said  office,  it  Is  related  to,  and  In  some 
degree  dependent  upon,  other  questions  that 
must  necessarily  be  considered.  Act  Jan.  20, 
1839  (P.  L.  337),  provides,  among  other  thUigs, 
for  the  election  of  members  of  the  board  of 
managers  for  the  relief  and  employment  of 
the  poor  in  said  township  for  a  term  of  thre*^ 
years  from  the  time  of  their  election.    It  i^ 
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further  provided  tbat  said  monagera  shall 
be  a  body  politic  and  corporate  In  law,  with 
all  the  rlgHtB,  privileges,  powers,  and  facul- 
ties of  a  body  politic  and  corporate,  and  may 
take,  bold,  and  Immediately  upon  the  organ- 
ization of  the  board  shall  be  vested  with,  all 
the  estate,  real,  personal,  and  mixed,  whatso- 
ever, now  vested  In  or  held  by  the  managers 
for  the  relief  and  employment  of  the  poor  of 
the  township  of  Oermantown,  In  trust  or  oth- 
erwise, and  may  also  hold,  to  them  and  their 
successors,  any  other  real  or  personal  estate 
conveyed  to  them  by  grant,  bargain,  or  sale, 
or  by  gift,  bequest,  or  other  alienation;  may 
sne  or  be  sued,  plead  and  be  impleaded.  In 
any  court  of  record,  or  In  any  place  what- 
ever; may  have  a  common  seal,  and  make 
such  laws,  rules,  and  orders  as  shall  appear 
to  them  or  a  majority  of  them  useful,  neces- 
sary, find  proper  for  the  govemmmt  of  said 
corporation,  its  officers,  estates,  property, 
funds,  and  the  business  and  affairs  in  gen- 
eral of  the  same.  The  number  of  managers 
was  increased  by  Act  May  1, 1861  (P.  L.  690), 
from  six  to  nine,  but  their  general  powers, 
privileges,  and  duties  remained  unchanged. 

Under  these  circumstances,  are  the  said 
managers  township  officers,  within  the  mean- 
ing of  the  law,  or  are  they  officers  of  a  dis- 
tinct and  separate  corporation  created  by 
statute,  having  special  corporate  powers, 
privileges,  and  duties?  A  question  almost 
analogous  has  been  passed  upon  by  the  Su- 
perior C!ourt  in  Nlssiey  v.  Lancaster  County, 
27  Pa.  Super.  Ot  405,  wherein  It  was  held 
that  the  directors  of  the  poor  and  of  the 
bouse  of  employment  of  the  county  of  Lan- 
caster, created  by  the  act  of  February  27, 
1788  (3  Smith's  Laws,  p.  306),  are  not  county 
officers,  and  that  their  compensation  as  fixed 
by  the  special  act  of  April  14,  1864  (P.  L. 
422),  is  not  aftected  or  changed  by  the  act  of 
July  2,  1895  (P.  L.  424),  which  fixes  the  sal- 
aries of  county  directors  of  the  poor  in  coun- 
ties containing  over  150,000  Inhabitants.  The 
force  of  this  opinion  is  conceded  by  the  learn- 
ed counsel  for  appellee,  but  it  is  contended 
tbat  it  was  predicated  upon  the  fact  that  the 
framers  of  the  Constitution  omitted  such  of- 
ficers from  the  list  of  county  officers  specifical- 
ly designated  therein,  and  that  this  fact  dis- 
tinguishes that  case  from  the  one  at  bar. 
We  do  not  agree  with  this  portion.  The 
opinion  in  that  case  did  not  rest  upon  the 
fact  that  the  directors  of  the  poor  were  omit- 
ted from  the  list  of  county  officers  in  the 
Constitution,  although  this  was  suggested  as 
an  additional  reason  why  the  position  of  the 
appellant  in  that  case  was  not  tenable;  but 
the  clear  reasoning  therein  set  forth  con- 
clusively shows  that  the  special  act  of  1798 
created  the  directors  of  the  poor  and  of  the 
house  of  employment  of  the  county  of  Lan- 
caster Into  a  corporation,  with  all  of  the 
powers  conferred  and  duties  Imposed  there- 
by. The  principle  therein  announced  is  fully 
supported  in  Township  of  Cumru  v.  Directors 
of  Poor,  112  Pa.  284,  8  AU.  678,  and  Com.  ex 


reL  V.  Coyle,  18S  Pa.  198.  88  Atl.  814  We 
hold,  therefore,  that  the  act  of  1839,  above 
referred  to,  created  the  managers  for  the  re- 
lief and  employment  of  the  poor  of  the  town- 
ship of  Germantown  Into  a  body  politic  and 
corporate,  with  all  the  powers,  privileges, 
and  duties  conferred  or  Imposed  by  said  act, 
and  that  the  managers  of  said  corporation 
are  not  township  officers,  within  the  meaning 
of  the  various  acts  of  assembly  relating  there- 
ta 

The  act  of  18S8  provides  tbat  it  shall  be 
the  duty  of  the  managftn  so  ^ected  to  take 
the  oath  prescribed  In  said  act  at  the  first 
meeting  of  the  board,  which  shall  be  held 
within  10  days  after  such  election.  There 
can  be  no  doubt  that,  unless  by  subsequent 
legislation  these  provisions  of  the  act  of  1838 
have  been  repealed  or  modified,  the  term  of 
each  manager  begins  on  the  date  of  his  elec- 
tion and  continues  for  a  period  of  three  yean 
from  that  date.  It  Is  true  the  date  for  hold- 
ing these  elections  has  been  changed  from 
time  to  time,  because  it  is  provided  in  said 
act  that  the  election  of  managers  shall  be 
held  at  the  time  and  place  appointed  by  law 
for  the  election  of  supervisors  In  said  town- 
ship. The  date  for  the  election  of  sup^ris- 
ors  at  the  present  time  Is  the  third  Tuesday 
of  February,  so  that.  If  the  provisions  of  the 
act  of  1839  are  yet  In  force  as  to  tlie  date  on 
which  the  term  of  office  begins.  It  follows 
tibat  the  term  of  office  of  all  the  managers 
who  were  elected  on  the  third  Tuesday  of 
February,  1906,  began  on  that  date.  It  la 
earnestly  contended,  however,  that  these  pro- 
visions of  the  act  ot  1889  have  been  repealed 
by  the  act  of  March  10, 1875  (P.  L.  6),  which 
provides  the  date  on  which  township  officers 
shall  be  elected,  and  fixes  the  beginning  of 
the  term  of  the  officers  so  elected  on  the  first 
Monday  of  April  following.  It  Is  necessary, 
therefore,  to  decide  the  question  whether  the 
act  of  1876  repealed  or  modified  the  act  ot 
1839  to  the  extent,  at  least,  of  fixing  the  be- 
ginning of  the  term  of  the  office  of  manager 
for  the  relief  and  employment  of  the  poor  of 
said  township  on  the  first  Monday  of  April,  as 
provided  in  the  latter  act.  Instead  of  the  date 
of  their  election  as  fixed  by  the  former  act 
This  question  has  been  substantially  answer- 
ed In  what  has  been  said  in  reference  to  the 
first  question  discussed  In  this  opinion.  We 
have  already  held  that  said  managers  are 
not  township  officers  within  the  meaning  of 
the  law,  and  It  necessarily  follows  that  the 
provisions  of  the  act  of  1876  did  not  repeal 
the  act  of  1839,  and  have  no  application  to 
the  present  case.  Commonwealth  ex  reL  v. 
Brown,  210  Pa.  29,  59  Atl.  479;  Melvin  v. 
Summervllle,  210  Pa.  41,  59  Atl.  483. 

The  only  remaining  question  to  be  consider- 
ed Is  whether  the  relators  have  a  standing  to 
institute  a  proceeding  by  quo  warranto  to 
raise  the  questions  Involved  In  this  contro- 
versy. It  is  contended  by  the  appellants  that 
they  represent  a  corporation  with  definite 
and  fixed  corporate  powers,  and  that  they 
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luiTe  autltority  under  paragraph  3  of  aectlon 
2  of  the  act  of  June  14,  1836  (P.  L.  623),  to 
proceed  by  quo  warraQto  to  have  determined 
the  qnetrtion  of  the  right  of  the  appellee  to 
be  an  officer  In  said  corporation.  On  the 
other  hand.  It  ia  contended  for  appellee  that 
the  office  of  manager  is  a  township  office,  and 
that  the  proceeding  by  qno  warranto  must  be 
Instituted,  If  at  all,  under  paragraph  1,  (  2, 
of  said  act,  on  the  rtiatlon  of  the  Attorney 
Qeaeral  or  bis  deputy.  It  Is  a  sufficient  an- 
slirer  to  this  position  to  refer  to  what  has 
been  heretofore  said,  to  wit,  that  a  manager 
under  the  act  of  1889  is  not  a  township  officer 
within  the  meaning  of  the  acts  relating 
tliereto,  and  it  necessarily  follows  that  the 
argument  so  ably  made'  by  the  learned  coun- 
sel for  appellee  cannot  be  sustained.  It  is 
not  necessary,  howerer,  in  order  to  sustain 
tlie  position  of  the  relators,  to  bold  that  the 
proceeding  must  be  instituted  under  para- 
graph 8,  Instead  of  paragraph  1,  because  the 
question  lias  Iieen  practically  ruled  in  Com- 
monwealth T.  Fletcher,  180  Pa.  466,  86  AtL 
917,  in  which  case  an  action  by  quo  warranto 
was  instituted  on  the  relation  of  four  school 
directors  to  test  the  right  of  one  respondent 
to  act  as  a  sdiool  director  and  of  three 
others  to  act  as  president,  secretary,  and 
treasurer  of  the  board.  The  learned  counsel 
for  appellee  recognizes  the  force  of  the  rule 
therein  laid  down,  but  Insists  that  what  gave 
the  relators  standing  in  that  case  was  the 
fact  that  they  were,  man  for  man,  rival 
claimants  with  the  respondents  for  the  same 
office.  This  does  not  necessarily,  follow  from 
the  facts  of  that  case,  because  the  four 
relators  Instituted  the  proceeding  against  the 
four  respondents,  without  any  suggestion 
that  any  particular  relator  was  proceeding  to 
contest  the  office  of  any  particular  respond- 
ent The  relators  were  treated  in  their  Joint 
capacity  as  sdiool  directors,  having  such  an 
interest  as  warranted  them  in  instituting 
a  proceeding  to  determine  whether  the  re- 
spondent had  the  right  to  act  as  school  di- 
rector, and  that.  In  principle.  Is  exactly  what 
the  relators  In  the  present  case  have  under- 
taken to  do.  It  Is  conceded  in  the  case  at 
bar  tliat  the  relators  have  been  duly  elected 
managers  for  the  relief  and  employment  of 
the  poor  In  the  township  of  Germantown. 
As  members  of  the  board  of  managers,  with 
all  the  duties  and  obligations  involved  by  rea- 
son thereof,  they  certainly  have  such  an  In- 
terest as  In  contemplation  of  law  they  are 
required  to  have  in  order  to  sustain  a  pro- 
ceeding by  quo  warranto  to  determine  wheth- 
er a  member,  asserting  his  right  to  sit  with 
them  as  a  fellow  manager,  has  a  right  so  to 
do.    Taxes  are  to  be  levied,  moneys  collected 


and  distributed,  property  rights  protected, 
and  many  other  responsibilities  Involved; 
and  it  Is  a  matter  of  no  small  importance  to 
all  of  the  managers,  as  well  as  the  in- 
tiabltants  of  the  district,  to  have  tlie  ques- 
tion determlaed  whether  the  board  has  been 
legally  constituted.  The  right  of  the  relators 
to  proceed  In  the  present  case  comes  reason- 
ably within  the  rule  of  Commonwealth'  t. 
Commissioners  of  Philadelphia,  1  Serg.  k  R. 
382,  Commonwealth  t.  Meeser,  44  Pa.  341, 
Conunonwealth  v.  Meanor,  167  Pa.  292,  31 
AtL  SS2,  Commonwealth  v.  Stevens.  168  Pa. 
682,  32  AtL  111,  and  Commonwealth  t.  Stev- 
enson, 200  Pa.  609,  60  AtL  91. 

Decree  reversed,  and  suggestion  for  writ 
of  quo  warranto  reinstated,  with  the  right  of 
respondent  to  answer  OYSt,  in  order  that  all 
parties  may  be  heard  on  the  merits,  so  tliat 
tlie  questions  Involved  may  be  determined  in 
accordance  with  this  opinion. 


an  Pa.  SS4) 

COMMONWEALTH    v.  BOOP  et  ai 

(Supreme  Court  of  Pennsylvania.    April  22, 
1907.) 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia  County. 

Quo  warranto  by  the  commonwealth,  on 
the  relation  of  certain  parties,  against  Charles 
O.  Roop  and  others.  From  an  order  quash- 
ing the  writ,  relators  appeal.    Reversed. 

Argued  before  MITCHELIi,  C.  J.,  and 
FELL,  BROWN,  MESTRBZAT,  POTTER; 
BLKIN,  and  STEWART,  33. 

Paul  RelUy,  for  appellants.  M.  Hampton 
Todd  and  Owen  B.  Jenkins,  for  appellees. 

ELKIN,  3.  The  learned  court  below  on 
motion  quashed  the  suggestion  for  a  writ  of 
quo  warranto  filed  by  the  relators,  requiring 
the  respondents  to  show  by  what  warrant 
they  claim  the  right  to  have,  use,  and  enjoy, 
respectively,  the  offices  of  president,  treas- 
urer, tax  collector,  delinquent  tax  collector, 
solicitor,  and  undertaker,  being  managers  and 
officers  for  the  relief  and  employment  of  the 
poor  of  the  township  of  Germantown.  For 
the  reasons  stated  in  the  opinion  Just  hand- 
ed down  In  Com.  ex  reL  v.  Bowdltch,  217  Pa. 
— ,  66  Atl.  867,  the  assignments  of  error 
are  sustained. 

Decree  reversed,  and  suggestion  for  writ  of 
quo  warranto  reinstated,  with  leave  to  the 
respondents  to  answer  over.  In  order  that  the 
parties  may  have  a  hearing  on  the  merits,  so 
that  all  the  questions  Involved  may  be  de- 
termined In  accordance  with  the  opinion 
handed  Aowa  in  that  case. 
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CHESTNUT  STREET  TRUST  &   SAVING 
FUND  CO,  ▼.  HART. 

(Supreme   Court   of   Pennsylvania.     April    15, 
1906.) 

1.  Banks  and  Banking— Tbost  Coicpanibs— 

POWEBS  OF  PbESIDENT. 

The  trust  officer  of  a  trust  company  made 
a  pote  to  a  large  amount,  payable  to  the  trust 
company,  as  an  accommodation  for  the  president 
of  the  company,  on  his  assurance  that  he  would 
never  be  asked  to  pay  for  it.  The  maker  of  the 
note  had  but  a  small  salary.  Held,  that  he  waa 
liable  on  the  note,  unless  the  trust  company 
itself  agreed  that  he  should  not  be  held  on  it. 

2.  Patment— Afpbopbiation. 

The  president  of  a  trust  company^  after  its 
insolvency,  caused  by  his  appropriation  of  its 
funds,  assigned  to  the  assignees  of  the  company 
a  fund,  without  any  direction  as  to  its  appro- 
priation. Held,  that  the  assignees  could  apply 
the  funds  to  any  claims  against  the  president, 
and  that  they  applied  it  to  the  payment  of 
debts  other  than  an  accommodation  note  made 
to  the  company  for  the  benefit  of  the  president 
is  no  defense  to  the  accommodation  maker. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  39,  Payment,  g  104.] 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia Cotinty. 

Action  by  the  Chestnut  Street  Tmst  &  Say- 
ing Fund  Company,  to  the  nse  of  George  H. 
Eiarle,  Jr.,  and  Richard  T.  Cook,  against 
Henry  G.  Hart  B^om  a  Judgment  dismiss- 
ing objections  to  the  report  of  a  referee,  de- 
fendant appeals.    Affirmed. 

Argued  before  MITCHELL,  C.  J.,  and 
PELL.  BROWN,  MBSTREZAT,  POTTER, 
and  STEWART,  JJ. 

J.  H.  Gendell,  for  appellant.  P.  F.  Rother- 
mel  and  John  O.  Johnson,  for  appellee. 

BROWN,  J.  On  March  22,  1892,  the  Cbest- 
nut  Street  Trust  &  Saving  Fund  Company, 
of  which  William  M.  Slngerley  wag  president, 
lent  blm  $50,000  on  his  promissory  note,  tak- 
ing as  collateral  security  for  Its  payment  an 
assignment  of  a  bond  and  mortgage  for  $100,- 
000,  given  by  him  to  H.  G.  Hart  They  were 
executed  to  secure  the  payment  of  this  note, 
but.  Instead  of  being  given  directly  to  the 
trust  company,  were  given  to  Hart,  its  title 
officer.  This  was  evidently  a  device  of  Slng- 
erley's  to  avoid  the  record  evidence  of  his  In- 
debtedness to  tbe  Institution  of  which  he  was 
president  On  the  maturity  of  the  note, 
March  22,  1893,  It  was  renewed  by  Slngerley 
for  another  year.  On  March  22,  1894,  when 
tbe  renewal  matured,  he  continued  the  loan 
by  substituting  for  bis  own  note  that  of  H. 
G.  Hart,  the  appellant  From  that  time  tbe 
loan  was  carried  on  tbe  books  of  tbe  com- 
pany against  Hart,  although  tbe  entries  show 
it  was  tbe  same  one  that  bad  been  made  to 
Slngerley.  Hart's  note  was-  renewed  In 
Marcb,  1895,  for  a  year,  and,  when  it  ma- 
tured, he  renewed  It  for  six  months.  There- 
after be  renewed  It  every  six  months,  tbe 
last  renewal  coming  due  March  23,  1898,  and 
It  Is  the  note  now  In  suit  Tbe  Interest  upon 
Hart's  original  note  and  all  of  tbe  renewals, 
except  tbe  one  In  suit  was  paid  by  Slngerley. 


Tbe  diange  in  tbe  name  of  tbe  maker  of  the 
note  from  Slngerley  to  Hart  was  made  at  tbe 
instance  of  Slngerley,  that  bis  name  might 
not  appear  as  being  too  large  a  borrower  on 
the  books  of  the  company.  This  fact  was 
known  to  its  secretary  and  treasurer  from 
the  time  tbe  note  was  given  until  It  executed 
to  tbe  appellees  a  deed  of  assignment  for  tbe 
benefit  of  creditors.  Payments  have  been  re- 
ceived on  account  of  the  principal  of  Harfs 
note  from  tbe  sale  of  tbe  real  estate  on  which 
tbe  mortgage  was  given  to  bim,  reducing  ttie 
amount  to  $34,450.87,  with  interest  from  Oc- 
tober 4,  1901.  Suit  having  been  brought  for 
this  balance,  the  case  was  referred,  under 
the  act  of  May  14,  1874  (P.  L.  166),  and  upon 
tbe  report  of  the  referee.  Judgment  was  en- 
tered for  the  amount  claimed  by  the  app^ 
lees. 

Four  defoises  were  set  up  In  the  court  be- 
low: (1)  Tbe  deffflidant  acted  as  tbe  agoit 
of  William  M.  Slngerley,  and  tbe  plaintiffs, 
having  pursued  him  for  the  payment  of  the 
debt  bare  acknowledged  tbe  agency  and  are 
restricted  to  tbe  principal  for  payment;  (2) 
there  was  an  understanding  between  tbe 
trust  company  and  tbe  defendant  that  either 
be  was  not  to  be  held  liable  In  any  event 
upon  tbe  note,  or  that  bis  liabill^  was  to  be 
restricted  to  the  collateral  pledged ; .  (3)  the 
defendant  received  no  consideration  for  the 
note;  and  (4)  the  note  has  been  paid  in  tbe 
eye  of  the  law,  although  not  actually  paid, 
on  account  of  an  erroneous  application  by  tbe 
appellees  of  assets  of  William  M.  Slngerley 
to  tbe  payment  of  other  debts  Instead  of  to 
tbe  one  In  suit 

As  to  the  first  defense.  It  Is  sufficient  to 
say  that  the  finding  of  tbe  referee  is  that 
Hart  was  an  accommodation  maker  of  tbe 
note,  and  did  not  sign  It  as  agent  or  surety 
for  Slngerley.  The  only  witness  as  to  tbe 
circumstances  attending  tbe  making  of  the 
note  was  Hart  himself,  and  there  is  nothing 
in  bis  testimony  to  show  that  he  signed  it 
as  agent;  but  on  tbe  contrary  no  other  in- 
terpretation can  be  put  upon  what  he  says 
than  that 'he  signed  It  as  an  accommodation 
maker  for  Slngerley.  His  own  words  are: 
"Mr.  Slngerley,  for  bis  own  purposes,  asked 
me  to  make  the  note."  As  to  tbe  second  de- 
fense, there  is  no  evidence  of  any  under- 
standing or  agreement  between  tbe  trust  com- 
pany and  the  appellant  that  he  was  not  to 
be  held  liable  upon  tbe  note,  or  that  his  lia- 
bility was  restricted  to  tbe  collateral  pledged. 
He  does  testify  that  Slngerley  stated  to  him 
at  tbe  time  be  asked  blm  to  sign  the  note: 
"Of  course.  Hart  yon  understand  ttais  la  my 
debt  Ton  will  never  be  asked  to  pay  it" 
But  be  does  not  testify  that  tbe  trust  com- 
pany ever  agreed  be  should  not  be  held  upon 
it  He  relied  upon  Slngerley  to  relieve  blm 
frpm  liability,  for  be  says:  "Knowing  Mr. 
Slngerley  as  a  wealthy  man,  sncb  a  thing  as 
my  ever  having  to  pay  tbe  note,  or  ever  being 
asked  to  pay  It  never  occurred  to  me."  He 
further  said  that  be  acted  upon  tbe  faith  of 
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SIng«rley'8  statement  that  be  would  never  be 
asked  to  pajr  the  note.  His  confidence,  nn- 
fortunately  for  blm,  was  misplaced,  as  it 
often  Is  by  an  accommodation  maker  of  a 
note ;  but  tbe  bolder  takes  it  on  tbe  promise 
of  the  maker  to  pay  It,  and  It  Is  no  defense 
against  tbe  bolder  that  he  for  whose  accom- 
modation it  was  made  will  not  or  cannot  pay 
it  It  was,  as  the  appellant  says,  Slngerley's 
debt,  and  was  so  viewed  by  tbe  trust  com- 
pany ;  but  there  Is  nothing  in  bis  testimony 
to  show  that  the  company,  or  any  one  au- 
thorized to  speak  for  It,  ever  said  to  blm  that 
Ills  liability  would  in  any  manner  be  dlfTer- 
ent  from  that  of  the  ordinary  accommoda- 
tion maker.  He  testified  that  at  the  time 
he  gave  the  note  he  was  an  employe  of  the 
institution,  receiving  a  salary  of  but  $1,300 
a  year,  and  was  worth  but  about  $2,000,  and 
from  this  his  counsel  argue  for  him  that  it 
is  not  conceivable  that  the  company  accepted 
his  obligation  for  $50,000  with  any  Intention 
or  expectation  of  holding  him  on  It  In  the 
absence  of  any  valid  agreement  that  he  was 
not  to  be  held,  or  of  legal  reasons  why  his 
liability  did  not  attach  when  he  gave  it,  the 
law  cannot  countenance  as  a  defense  the  the- 
ory of  the  improbability  of  the  trust  com- 
pany's acce|)tance  of  tbe  note  as  a  valid  and 
enforceable  obligation. 

He  did  not  become  accommodation  maker 
at  tbe  Instance  of  tbe  trust  company  and  for 
Its  own  purposes.  If  he  had,  he  could  now 
successfully  defend.  Tasker's  Estate,  182  Pa. 
122,  37  Atl.  924.  He  gave  the  note  for  the  ac- 
commodation of  one  of  Its  customers,  to  whom 
it  surrendered  bis  note  when  it  received  ap- 
pellant's in  its  place,  which  was  an  absolute 
promise  In  writing  that  he  would  pay  tbe  In- 
debtedness of  his  friend.  That  Singerley 
continued  to  acknowledge  his  liability  to  the 
Institution,  and  that  it  continued  to  look  to 
him  for  payment,  was  only  In  probable  relief 
of  the  appellant,  and  not  in  discbarge  of  his 
absolute  liability,  voluntarily  assumed.  He 
lent  bis  credit  to  his  friend,  and  his  friend's 
creditor  accepted  it.  This  is  tbe  whole  case 
boiled  down.  It  Is  a  bard  one.  as  all  such 
cases  are;  but  we  can  find  nothing  in  it  to 
relieve  the  appellant  from  the  rule  of  the 
law  that  "he  who  chooses  to  put  himself  In 
tbe  front  of  a  negotiable  Instrument  for  the 
benefit  of  his  friend  must  abide  the  conse- 
qnences."  Lord  v.  Ocean  Bank,  20  Pa.  384, 
59  Am.  Dec.  728.  Under  the  circumstances, 
his  defense  of  no  consideration  cannot  avail 
him. 

On  February  10,  1898,  Singorley  being 
deeply  involved  financially,  executed  to 
Oeorge  H.  Earle,  Jr.,  receiver  at  tbe  Chest- 
not  Street  National  Bank,  as  collateral  se- 
curity for  bis  Indebtedness  to  It,  an  asslgn- 
mmt,  subject  to  prior  assignments,  of  all 
his  Interest  in  tbe  stock  and  bonds  of  the 
Reconl  Publishing  Company.  On  the  same 
day,  subject  to  the  assignment  made  to  tbe 
receiver,  he  assigned  to  the  appellees  tbe  bal- 
ance of  bis  interest  In  these  Record  securi- 


ties, to  secure  bis  Indebtedness  to  the  trust 
company.  He  died  February  27,  1898,  hope- 
lessly Insolvent  In  a  proceeding  In  the  Cir- 
cuit Court  of  the  United  States  for  the  East- 
em  District  of  Pennsylvania,  instituted  for 
the  purpose  of  having  tbe  pledged  securities 
sold,  tbe  amount  due  to  the  appellees  was 
fixed  in  tbe  decree  ordering  their  sale.  The 
indebtedness  Included  tbe  balance  due  upon 
this  note,  and  it  was  decreed  that  the  pay- 
ment of  Slngerley's  debts,  including  this  one, 
but  not  specially  mentioning  It  should  be 
paid  out  Off  tbe  proceeds  of  tbe  sale  of  the  se- 
curities. They  were  sold,  and,  after  paying 
to  the  holders  of  the  prior  assignments  the 
Indebtedness  due  to  them,  the  sum  of  $552,- 
505.95  was  paid  to  the  appellees,  the  assign- 
ees at  the  trust  company.  "When  Singerley 
assigned  to  them  the  balance  of  his  Interest 
In  the  securities,  be  gave  no  direction  as  to 
the  appropriation  of  their  proceeds.  He 
might  have  done  so,  and  bis  direction  that 
they  should  be  appropriated  to  any  particu- 
lar Indebtedness  conid  not  have  been  disre- 
garded. When  he  failed  to  direct  an  appro- 
priation to  any  particular  Item  or  Items  of 
Indebtedness,  his  creditor,  through  Its  as- 
signees, bad  the  right  to  apply  the  proceeds 
to  any  claim  against  blm,  end  upon  their 
failure  to  do  so  tbe  law  would  make  the  ap- 
plication in  their  Interest  The  payment  to 
them  of  the  balance  of  the  proceeds  of  the 
sale  of  the  stock  and  bonds  must  be  regarded 
as  having  been  made  by  Singerley  himself, 
for  the  proceeding  In  tbe  Circuit  Court  of  the 
United  States  was  not  to  compel  him  to  pay 
his  debts,  nor  to  distribute  the  proceeds  of 
the  sale  of  the  stock  to  any  jtarticular  Items 
of  Indebtedness.  It  -was  to  ascertain  tbe 
amounts  of  the  three  respective  Interests  In 
them:  (1)  Those  who  bad  special  pledges 
of  tbem;  (2)  the  receiver  of  the  Chestnut 
Street  National  Bank,  «s  trustee  for  tbe 
creditors  of  the  bank;  and  (S)  the  appel- 
lees, trustees  for  the  creditors  of  the  trust 
company.  In  tbe  decree  ordering  the  sale 
of  the  securities,  tbe  amount  due  to  each  of 
these  three  Interests  was  fixed.  Tbe  credit- 
ors of  tbe  first  class  were  paid  In  full,  tbe 
receiver  of  the  bank  was  paid  In  full,  and 
the  balance  that  remained  was  paid  to  the 
appellees.  Just  as  if  Singerley  bad  paid  it 
himself.  By  the  decree  of  the  Circuit  Court 
there  was  no  distribution  to  any  particular 
Items  of  Indebtedness  due  by  Singerley  to  the 
appellees,  but  It  was  simply  determined  that 
they  should  get  the  balance  remaining  after 
the  sums  found  due  to  the  holders  of  the  pri- 
or assignments  had  been  paid,  and  the  sum 
awarded  to  the  appellees  was  received  by 
tbem.  Just  as  if  tb«y  bad  received  It  directly 
from  Sbigerley.  They  were  therefore  at  lib- 
erty to  distribute  It  as  if  they  themselves 
had  sold  the  stock  and  there  had  been  no  In- 
tervention of  tbe  court  This  being  the  case. 
Hart  can  make  no  objection  to  any  appro- 
priation of  tbe  proceeds  made  by  the  appel- 
lees, so  long  as  they  w:rae  apprmria 
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Slngerley's  Indebtedness  to  the  trust  com- 
pany, for  Singerley  himself  could  make  no 
objection' if  he  were  livLag.  When  he  assign- 
ed the  collateral,  without  specifying  wtiat 
appropriation  should  be  made  of  the  proceeds 
of  it,  the  appropriation  made  by  the  creditor 
could  not  be  questioned  by  him.  Logan  t. 
Mason,  6  Watts  &  S.  9.  In  the  comparative- 
ly recent  case  of  Risher  t.  Risher,  194  Pa. 
161,  45  Atl  71,  a  debtor  assigned  to  creditors 
his  Interest  in  a  mortgage ;  the  preamble  re- 
citing that  he  was  indebted  to  them  in  a  sum 
of  money  exceeding  his  interest  in  the,  mort- 
gage. The  express  purpose  of  the  assign- 
ment was  to  secure  to  the  assignees  payment 
of  his  indebtedness  to  them ;  but  he  indicat- 
ed in  his  assignment  no  purpose  to  appropri- 
ate the  amount  assigned  by  him  to  any  par- 
ticular' item  or  items  of  his  indebtedness. 
The  creditors  appropriated  it  to  certain  itoms 
of  his  indebtedness,  and  subsequently  he 
objected  to  the  appropriation  as  made  by 
them,  and  we  said,  in  sustaining  the  court 
below  in  its  ruling  that  the  appropriation 
made  by  the  creditors  could  not  be  question- 
ed by  the  debtor:  "The  rale  in  this  state, 
as  held  by  the  referee  and  court  below,  is 
that  a  debtor  may  appropriate  his  payments 
as  he  sees  flt  at  the  time  he  maizes  them; 
If  he  makes  none,  the  creditor  can  make 
such  appropriation  on  one  or  more  of  several 
obligations;  if  neither,  at  the  time  of  pay- 
ment, make  such  appropriation,  then  tike  law 
win  make  one  to  the  debts  oldest  in  point  of 
time.  Souder  v.  Schechterly,  91  Pa.  83;. 
Pardee  v.  Markle,  111  Pa.  548,  5  AtL  86,  56 
Am.  Rep.  299,  and  many  other  cases.  Where 
the  debtor  makes  no  appropriation,  and  the 
creditor  does  so,  the  latter  may  apply  it  to 
that  item  of  debt  which  to  him  seems  least 
secure.  Reed  v.  Ward,  22  Pa.  144;  Hollls- 
ter  V.  Davis,  64  Pa.  508."  This  is  Just  the 
situation  here,  and  it  does  not  lie  in  the 
mouth  of  the  appellant  to  question  the  ap- 
propriation made  by  the  appellees. 

The  assignments  of  error  are  all  overruled, 
and  the  Judgment  is  affirmed. 


(ng  Pa.  1) 

BROOKS  V.  PHILADDIiPHIA  ft  R.  RT.  00. 

(Supreme   Court   of   Pennsylvania.     April   22, 
1905.) 

1.  Cabbiebs— Duties— Cabbiaqe  ot  Fasbkn- 

OESS 

It  is  the  dotr  of  a  carrier  to  announce  the 
name  of  the  station  as  the  train  approaches  it, 
and  to  afford  a  passenger  sufficient  time  and 
opportunity  to  alight  in  safety. 

[Sid.  Mote.— For  cases'  in  point,  see  Cent.  Dig. 
vol.  9,  Carriers,  i  1073.] 

2.  SaHB— IKJTTBIBS  to  PaSSBROBB. 

In  an  action  against  a  railroad  company 
by  a  passenger  to  recover  damages  for  personal 
injuries  in  alighting  from  a  train,  evidence  held 
to  require  submission  of  question  of  defendant's 
negligence  to  the  jury. 

[E}d.  Note.— For  cases  in  point,  see  Cent.  Dig. 
voL  9,  Carriers,  g  1310.] 

Appeal  from  Court  of  Common  Pleas,  Phila- 
delphia Coontjr. 


Action  by  Edward  Brooks,  Jr.,  administra- 
tor of  George  W.  Hamilton  and  Clara  Amelia 
Hamilton,  against  the  Philadelphia  &  Read- 
ing Railway  Company.  From  an  order  re- 
fusing to  take  off  a  nonsuit,  plaintiffs  ay- 
peal.    Reversed. 

Argued  before  MITCHELL,  a  J.,  and 
FELL,  MESTREZAT.  POTTER,  and  STEW- 
ART, JJ. 

Edward  Brooks,  Jr.,  Frederick  J.  Oelger, 
and  E]dgar  Dudley  Farles,  for  appellant. 
Oavin  W.  Hart,  for  appellee. 

MESTREZAT,  J.  On  January  1,  1903, 
Clara  Amelia  Hamilton,  one  of  the'  plaintlfE^ 
was  a  passenger  on  the  defendant  company's 
train  leaving  the  Reading  terminal  hi  the  city 
of  Pliiladeiphia  about  6  o'clock  In  the  eve- 
ning. Her  destination  was  Lafayette  station, 
at  which  the  train  was  due  about  6:30  that 
evening.  After  the  train  left  the  station,  the 
plaintiff  surrendered  her  ticket  to  the  con- 
ductor. The  train  did  not  stop  at  Lafayette 
station,  and,  as  it  was  passing,  the  plaintiff 
stepped  to  the  door  of  the  coach  in  which  she 
was  riding  and  told  the  brakeman  that  she 
desired  to  alight  at  that  station.  He  replied 
that  the  train  had  not  yet  arrived  at  the  sta- 
tion, which  she  Insisted  was  not  tru&  While 
they  were  talking,  the  conductor  came  run- 
ning through  the  car  and  said  that  he  had 
forgotten  to  notify  the  brakeman  to  stop 
the  train  at  Lafayette  station,  and  that  the 
train  would  then  stop,  which  It  did,  about 
100  yards  beyond  Lafayette  station.  It  was 
then  dark,  and  plaintiff  told  the  conductor 
and  brakeman  that  she  preferred  being  let 
off  at  the  platform;  but  the  brakeman  said 
he  would  assist  her  to  alight  there.  She  then 
attempted  to  alight  from  the  train,  and 
testified  that,  "when  getting  down.  In  some 
manner  my  left  limb  twisted,  and  caused  a 
rupture,  for  which  I  have  suffered  ever 
since."  At  the  time  of  the  accident,  Mrs. 
Hamilton  was  65  years  of  age,  and  was  a 
large  woman.  The  brakeman  was  a  tall, 
stout  man,  and  stood  on  the  ground,  and  as- 
sisted Mrs.  Hamilton  to  alight  In  her  testi- 
mony she  describes  the  manner  In  which  she 
left  the  coach  as  follows:  "Well,  his  [brake- 
man's]  head,  I  suppose,  was  on  a  level  with 
my  Imee  about,  and  I  had  to  lean  over  this 
way  and  put  my  hands  on  his  shouldor 
to  get  down.  It  was  all  of  four  feet  that 
I  had  to  Jump — ^four  feet  and  one-halt."  This 
action  was  brought  to  recover  damages  for 
the  injuries  sustained  by  Mrs.  Hamilton  by 
reason  of  the  alleged  negligence  of  the  de- 
fendant company.  The  plaintiff  alleges  that 
the  servants  of  the  carrier  company  were 
negligent  In  not  stopping  the  train  and  permit- 
ting her  to  alight  at  Lafayette  station,  her 
destination,  and  In  causing  the  train  to  stop 
beyond  the  station  and  compelling  her  to 
alight  at  an  Improper  and  unsafe  place,  and 
that  her  Injuries  were  the  direct  result  of 
such  negligence.     '^tLttie  conclusion  pf  ^t^ 
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plalnttfTs  testimony  the  learned  trial  Judge, 
OB  motion  of  defendant's  counsel,  entered  a 
Bonault;  and  the  reason  therefor  was  stated 
as  follows:  "I  win  enter  a  nonsuit  In  this 
case.  The  plaintiff  says  in  getting  down  she 
twisted  herself  somehow.  There  Is  no  evi- 
dence whatever  as  to  how  she  twisted  her- 
self, or  what  caused  her  to  twist  herself." 
The  contract  of  a  passenger  with  a  railroad 
company,  as  evidenced  by  his  ticket,  requires 
the  compauy  to  carry  him  safely  to  his  des- 
tination and  to  give  blm  an  opportunity  to 
alight  at  the  usual  stopping  place.  It  Is  the 
duty  of  the  carrier  to  announce  the  name 
of  the  station  as  the  train  approaches  it,  and 
on  the  arrival  of  the  train  at  the  station  to 
afford  the  passenger  sufficient  time  and  op- 
portunity to  alight  in  safety.  The  passen- 
ger's contract  does  not  terminate  until  be 
has  alighted  from  the  cars.  St.  Louis,  etc., 
By.  Co.  v.  Flnley,  79  Tex.  88,  15  S,  W.  266. 
At  the  end  of  tbe  Journey  the  relation  of 
the  carrier  and  passenger  continues  until 
tbe  passenger  has  had  a  reasonable  oppor- 
tunity to  depart  from  tbe  train  or  car  In  safe- 
ty. 6  Cyc.  541.  In  the  very  recent  (third) 
edltlim  of  Hutchinson  on  Carriers  (section 
1122)  tbe  duty  of  railway  carriers  of  pass- 
engers Is  defined  as  follows:  "As  has  already 
been  shown,  railway' carriers  of  passengers 
must  provide  safe  platforms  and  other  neces- 
aary  facilities  for  access  to  and  for  alighting 
and  egress  from  their  trains  by  their  pas- 
aengers,  aad  ttaeir  duty  in  this  regard  has 
been  indicated,  as  far  as  it  can  bt  done,  from 
tbe  adjudicated  cases.  Having  provided  such 
platforms,  they  are  required  to  be  careful  to 
bring  their  coaches  up  to  them  in  such  man- 
ner that  their  passengers  may  be  afforded 
tbe  opportunity  safely  to  alight  upon  them; 
and  If  the  passenger  I>e  called  upon  to  leave 
the  coach  before  this  has  been  done,  or  If  be 
is  reasonably  induced  to  believe,  from  tbe 
circumstances  or  from  tb»  conduct  of  those 
in  management  of  the  train,  that  It  has  been 
halted  In  order  that  tbe  passenger  may  there 
alight,  and  that  no  other  or  better  oppor- 
tunity will  be  given  him  to  do  so,  and  in 
undertaking  to  leave  the  conveyance,  with 
due  care  and  discretion,  be  receives  an  Injury 
from  tbe  want  of  the  proper  facilities  for  do- 
ing so,  or  by  reason  of  the  dangerous  char- 
acter of  the  gronnd,  tbe  carrier  will  be  held 
respcmslble  for  its  negligence."  And  in  a  stb- 
sequent  section  (1126)  It  is  said:  "Carriers 
must  be  equally  careful  not  to  pass  beyond 
tlie  allgtatlBg  platform  or  statlob,  and  tbus 
to  require  or  make  it  necessary  for  tbe  pas- 
senger to  alight  without  returning  to  it."  In 
Englebaupt  v.  Erie  Railroad  Co.,  209  Pa.  182, 
68  AtL  104,  it  Is  said:  "It  is  the  duty  of  a 
carrier,  not  only  to  exercise  the  strictest 
vigilance  in  receiving  and  conv^ing  a  pas- 
senger to  his  destination,  but  also  to  set  blm 
down  safely  at  a  station  at  the  termination 
of  his  Journey."  And  in  Case  v.  Delaware, 
Liackawauna  Sc  Western  Railroad  Co.,  191  Pa. 
450,  43  AtL  819,  \rbue,  as  here,  tlw  train 


passed  the  station  and  the  plaintiff  alighted 
some  distance  beyond  the  platform.  Chief 
Justice  Sterrett,  in  reveAlng  a  Judgment 
for  the  carrier  company,  said  (page  456  of  191 
Pa.,  page  320  of  43  AtL):  "The  duties  of 
common  carriers  of  passengers,  under  circum- 
stances such  as  the  evidence  In  this  case 
tends  to  establish,  are  too  plain  to  require 
either  comment  or  citation  of  authorities.  If 
the  failure  of  the  defendant  to  perform  its 
duty  to  the  plaintiff  as  a  passenger  was  tbe 
proximate  cause  of  the  undoubtedly  serious 
injury  which  she  sustained  In  attempting  to 
reach  the  station  platform,  she  Is  entitled  to 
recover  adequate  compensation  In  damages, 
unless  she  was  guilty  of  negligence  which 
contributed  to  her  injuries." 

From  these  authorities,  defining  tbe  duty 
of  a  railway  carrier  towards  Its  passengers,- 
it  clearly  appears  that  It  was  tbe  duty  of  tbe 
defendant  company,  under  Its  contract  with 
Mrs.  Hamilton,  not  only  to  carry  her  from 
Philadelphia  to  Lafayette  station,  but  to  an- 
nounce the  name  of  the  station  as  the  train 
approached,  and  to  stop  at  the  station  and 
give  her  sufficient  time  and,  opportunity  to 
alight  In  safety.  Having  failed  to  perform 
this  well-defined  duty,  the  carrier  was  guilty 
of  negligence  and  responsible  for  any  injury 
which  proximately  resulted  from  that  fail- 
ure of  duty.  This  was  a  nonsuit  in  the  court 
below,  and  the  plaintiff  Is  entitled  to  have  the 
facts,  as  shown  by  her  testimony,  taken  as 
verity,  together  with  all  tbe  reasonable  In- 
ferences to  be  drawn  therefrom.  The  station 
was  not  annoTinced  as  the  train  approached, 
nor  did  tbe  train  stop  at  tbe  station;  tbe 
reason  presumably  being  that  the  conductor, 
as  he  said,  bad  forgotten  to  direct  the  brake- 
man  to  stop  It  The  plaintiff  did  not  request 
to  be  let  off  at  the  place  where  tbe  train 
stopped.  On  the  contrary,  8he  suggested  to 
the  conductor  abd  the  brakeman  that  she  pre- 
ferred to  be  put  off  at  tbe  platform.  To  this 
tbe  bral^eman  said  that  he  wonld  assist  her 
to  alight  at  that  place.  Leaving  the  coach  At 
the  place  where  the  train  stopped,  therefore, 
was  not  her  voluntary  act,  but  was  done  aft- 
er at  least  an  implied  request  and  a  refusal 
by  the  company's  servants  to  return  tbe  train 
to  the  station.  So  far  as  the  evidence  dis- 
closes, this  was  her  only  opportunity  for 
alighting  from  the  train  so  as  to  reacb  her 
destination.  The  train  was  baited  there  tar 
the  express  purpose  of  permittteg  her  to 
alight,  and  her  attempt  to  do  so,  under  the 
circumstances  disclosed  by  tbe  uncontradicted 
testimony,  involves  no  wrong  or  want  of  care 
on  her  part 

We  are  told,  however,  by  tbe  teamed  trial 
Judge,  that  a  recovery  cannot  be  permitted 
because  she  has  not  shown  "how  she  twisted 
herself,  or  what  caused  her  to  twist  herself." 
In  tbe  language  of  Mr.  Justice  Strong  in  Mil- 
waukee, etc..  By.  Co.  v.  Kellogg,  94  U.  S.  469, 
24  L.  Ed.  256,  "such  refinements  are  too 
minute  for  rules  of  social  conduct"  The 
plaintiff  has  described  the  succession  of  events 
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from  the  time  of  the  carrier's  negligent  act  In 
carrying  her  beyond  the  station  until  she  was 
Injured  In  alighting  from  the  train.  She  de- 
scribed minutely,  as  will  be  obeerred,  how 
and  where  she  left  the  coach  and  how  she 
was  injured  in  doing  so.  There  was  sufficient 
evidence  to  warrant  the  jury  in  finding  ttiat 
the  place  the  carrier's  serrants  required  her 
to  alight  was  unsafe  and  dangerous.  There 
was  no  platform  or  other  appliances  there 
to  enable  a  passenger  to  alight  safely.  She 
placed  her  hands  upon  the  shoulders  of  the 
brakeman,  and  then  stepped  or  jumped  to  the 
ground,  which  was  a  distance  of  from  4  to 
4Vi  feet  This  act,  it  is  shown,  resulted  in 
her  serious  injury,  described  by  the  physi- 
cian as  inguinal  rupture.  The  physician  tes- 
tified that  "anything  that  produced  an  ex- 
traordinary strain  on  the  contents  of  the 
abdomen,  or  weakens  the  walls  ot  it,  or  dis- 
tends It,  will  produce  rupture,"  and  that  her 
<!ondltlon  could  undoubtedly  haye  been  pro- 
duced by  such  an  accident  as  she  described 
on  the  witness  stand.  The  twist  of  the  limb 
occurred  while  she  was  alighting  from  the 
train,  and.  if  that  caused  the  rupture,  then 
the  fact  that  the  limb  was  twisted  was  suffi- 
cient, without  any  further  description  of  how 
it  was  done.  It  is  not  alleged  that  she  did 
not  use  care  In  stepping  from  the  car,  or  that 
her  limb  was  twisted  by  the  failure  to  ob- 
serve care  in  the  act  of  stepping  from  the 
coach.  She  says:  "When  getting  dovrn,  in 
some  manner  my  limb  twisted,  and  caused  a 
rupture."  We  think  this  was  sufficient,  in 
view  of  the  fact  that  she  detailed  the  manner 
of  her  leaving  the  coach.  Common  experience 
teaches  that,  under  such  circumstances,  it  is 
often  difficult  to  describe  in  greater  detail 
what  produced  the  results  of  the  accident 
In  this  case  the  testimony,  if  believed,  shows 
that  the  accident  to  the  plaintifF,  caused  by 
being  required  to  alight  from  the  train  at  an 
improper  place,  resulted  in  rupture,  and  we 
tliink  the  learned  court  was  clearly  in  error 
in  requiring  as  a  condition  precedent  to  a  re- 
covery, a  minute  description  of  each  move  and 
twist  of  the  plaintifTs  body  resulting  in  her 
injury. 

The  asdgnments  of  error  are  sustained, 
and  the  judgment  is  reversed,  and  a  proce- 
dendo is  awarded. 


(217  Pa.  eu) 

In  re  FLBMING'S  ESTATB. 


(Supreme   Court  of  Pennsylvania. 
1007.) 


April  22. 


1.  Wnxs— Election  ot  Husband— Absrb  ot 

His  E^atb. 

Act  May  4,  1855  (P.  L.  430),, provides  that 
any  surviving  husband  may,  against  her  will, 
elect  to  take  such  share  and  interest  in  the  wife's 
estate  as  she  cad,  when  surviving,  elect  to  take 
against  his  will  in  his  estate,  or  otherwise  take 
only  her  real  estate  as  tenant  by  the  curtesy. 
Held,  that  the  power  of  election  is  not  an  asset 
for  the  discharge  of  the  husband's  debts. 

VEH.  Note.— For  cases  in  point,  see  Cent.  Dig. 
voL  4»,  WiU%  H  aoae,  20S8.1 


2.  Same— CoMFEiiiHO  Eixctioh. 

Where  the  wife  ot  an  insolvent  trustee 
creates  by  will  a  spendthrift  trust  for  her  hn»- 
hand,  the  beneficiaries  of  Uie  trust  estate  can- 
not by  attachment  against  tiie  person  of  the 
husband  compel  him  to  iXtct.  to  take  against  his 
wife's  wilL 

[Ed.  Note.— For  eases  in  point,  see  Cent  Dig. 
vol.   48,   Wills,   U  2036-2038.] 

Appeal  from  Orphans'  Court  Allegheny 
County. 

In  the  matter  of  the  estate  of  John  Flem- 
ing, deceased.  From  a  decree  awarding  an 
attachment  Cochran  Fleming  appeals.  Be- 
versed. 

Argued  before  FELL,  BROWN,  MESTRB- 
ZAT,  ELKIN,  and  STEWART,  JJ. 

J.  M.  Swearingen  and  Fleming  Nevin,  for 
appellant  Watson  B.  Adair  and  Arthur  Lb 
Over,  for  appellees. 

MESTREZAT,  J.  As  suggested  by  the 
learned  judge  of  the  court  below,  the  real 
question  In  this  case  is  whether  or  not  a 
power  of  election  to  take  under  the  Intestate 
law  is  an  asset  for  the  discharge  of  trust 
liabilities. 

John  Fleming  died  in  1870,  leaving  a  will. 
In  which,  Inter  alia,  he  bequeathed  $20,000 
to  bis  brother,  Cochran  Fleming,  in  trust  to 
pay  the  income  to  James  P.  Fleming  for 
life  and  then  the  principal  to  the  latter's 
children,  the  petitioners  in  this  proceeding, 
James  P.  Fleming  having  died,  Cochran 
Fleming  flled  his  account  and  on  December 
16,  1904,  a  decree  was  entered  by  the  or- 
phans' court  of  Allegheny  county  that  he  pay 
to  James  Pressley  Fleming  and  John  L. 
Fleming,  the  children  of  James  P.  Flemlnc> 
each  the  sum  of  $10,000,  the  legacies  be- 
queathed them  in  the  will  of  John  Fleming, 
deceased.  Having  failed  to  comply  with  this 
decree  by  paying  the  legacies,  a  citation  was 
awarded  against  Cochran  Fleming  on  Novem- 
ber 18,  1906,  at  the  Instance  of  the  legatees, 
to  show  cause  why  an  attachment  should 
not  be  Issued  against  him  "for  contempt  for 
failure  to  comply  with  the  decree  of  distribu- 
tion heretofore  made  In  this  case."  Subse- 
quently, on  Hay  8,  1906;  on  petition  of  tiie 
legatees  praying  the  court  for  the  reasons 
therein  set  forth  "to  make  an  order  refusing 
said  attachment"  the  court  entered  a  decree 
that  the  prayer  of  the  petition  asking  that 
the  attachment  be  refused  "Is  granted  and 
the  attachment  refused."  On  August  9,  1006, 
Sarah  A.  Fleming,  the  wife  of  Cochran 
Fleming,  died  leaving  an  estate  ot.  $60,000, 
and  by  her  will,  duly  admitted  to  probate,  be- 
queathed the  estate  to  her  ocecutor  In  trust 
to  pay  the  interest  thereon  to  Cochran  Flem- 
ing during  life,  without  liability  for  his  debts. 
Shortly  thereafter,  John  L.  Fleming  and 
James  Pressley  Fleming  presented  their  peti- 
tions to  the  court  below,  reciting  the  fact  of 
the  death  of  Cochran  Fleming's  wife  and  the 
bequest  to  him  In  her  will,  also  the  decree  of 
the  court  directing  him  to  pay  their  legacies, 
and  praying  the  court  to  '^low  |u|ait>ot 
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attachment  whereby  the  interest  of  eaid 
Cochran  Fleming  In  the  estate  of  said  Sarah 
A.  Fleming  may  be  attached  In  satisfaction 
of  said  decree  in  accordance  with  the  acts  of 
assembly."  An  attachment  was  awarded,  to 
which  the  executor  of  Sarah  A.  Fleming 
answered  that  Cochran  Fleming  was  not  en- 
titled to  any  interest  under  the  will  of  the 
said  Sarah  A.  Fleming  which  was  subject 
to  attachment  in  his  hands-  On  October  8, 
1906,  John  L.  Fleming  and  James  Pressley 
Fleming  presented  their  petitions  to  the  court 
below,  reciting  the  bequests  to  them  in  the 
will  of  John  Fleming,  deceased,  the  failure 
of  Cochran  Fleming  to  pay  the  legacies,  the 
death  of  Cochran  Fleming's  wife,  and  the 
legacy  bequeathed  him  in  her  will,  ayerrlng 
that  Cochran  Fleming  has  no  interest  in  tils 
deceased  wife's  estate  subject  to  attach- 
ment, but  that  he  had  the  right  under  the 
law  to  elect  to  take  against  her  will  the  one- 
third  part  of  the  personal  estate  of  his  wife, 
and  averring  further  that,  should  he  die 
prior  to  making  such  election,  the  right  to 
make  the  same  might  be  lost,  and  they 
would  take  nothing  from  the  attachment  ex- 
ecutions; "and  further  showing  that  said 
Cochran  Fleming  has  it  within  his  power  to 
secure  the  payment  now  or  in  the  near 
future  of  a  substantial  part  of  said  decree, 
and  that  he  has  refused  to  exercise  said 
Xwwer,  pray  your  honorable  court  to  issue 
an  attachment  against  the  said  Cochran  Flem- 
ing for  his  noncompliance  with  the  decree 
of  your  honorable  court"  A  citation  was 
granted  to  show  cause  why  the  attachment 
should  not  issue  as  prayed  for,  and  sub- 
sequently, on  January  15,  1907,  the  court  en- 
tered a  decree  awarding  the  attachment. 
From  that  decree  we  hare  this  appeal. 

This  statement  of  the  facts  is  sufBcient 
for  an  intelligent  understanding  of  ttie  pro- 
ceedings and  the  final  decree  entered  in  the 
court  below.  The  view  we  take  of  the  case 
renders  it  unnecessary  to  determine  the  power 
of  the  court  to  issue  successive  attachments 
to  enforce  Its  decrees  for  the  payment  of 
money,  as  we  aire  clearly  of  the  opinion  that 
the  learned  court  below  was  in  error  in 
awarding  the  attachment  against  Cochran 
Fleming  on  the  ground  that  his  power  of  elec- 
tion to  take  against  the  provisions  of  his 
wife's  will  is  an  asset  for  the  discharge  of  the 
legacies  bequeathed  to  the  petitioners.  It  was 
solely  upon  this  ground  that  the  attachment 
was  awarded,  and,  if  that  reason  is  not  suffi- 
cient, the  decree  awarding  the  attachment 
must  be  reversed.  In  doing  so,  however,  we 
must  not  be  regarded  as  holding  that  the 
court  below  could  not  have  entered  a  decree 
granting  an  attachment  to  enforce  obedience 
to  the  primary  decree  directing  the  payment 
of  the  legacies.  That  question  does  not  arise 
here,  under  the  view  we  take  of  the  case. 

The  question  involved  in  this  controversy 
is  a  very  narrow  one  and  of  first  Impression 
in  this  state,  and  we  have  been  referred  to  no 
decision  In  any  oth«  Jurisdiction  that  dis- 


cusses or  determines  it  We,  however,  have 
no  difficulty  in  reaching  a  conclusion  on  the 
question  presented.  By  the  act  of  April  8, 
1833  (P.  L.  815;  1  Purd.  [12th  Ed-]  1067), 
that  part  of  the  real  and  personal  estate  of 
a  decedent  remaining  after  the  payment  of 
his  debts,  "which  shall  not  have  been  sold 
or  disposed  of  by  will,  or  otherwise  limited 
by  marriage  settlement,"  is  directed  to  l>e  di- 
vided among  tils  widow  and  children  in  the 
proportions  named  in  the  statute.  The  act 
of  June  8,  1898  (P.  L.  344;  2  Purd.  [12th  Ed.] 
2101),  authorizes  a  married  woman  to  dispose 
of  her  property  "in  the  same  manner  as  if  she 
were  unmarried,"  saving  to  her  husband  his 
right  as  tenant  by  the  curtesy  and  to  take 
against  her  will.  By  section  15  of  the  act 
of  1833  (2  Purd.  [12th  Ed.]  2103),  it  is  pro- 
vided that  a  devise  or  bequest  by  a  husband 
to  bis  wife  shall  be  in  lieu  of  her  dower,  but 
shall  not  deprive  the  widow  of  her  choice,  ei- 
ther of  dower  or  the  estate  devised  or  be- 
queathed to  her.  The  power  of  a  married 
woman  to  dispose  of  her  proparty  by  will  is 
so  restricted  by  the  act  of  May  4,  1855  (P. 
L.  430 ;  2  Purd.  [12th  Ed.]  2104),  "that  any 
surviving  husband,  may,  against  her  will, 
elect  to  take  such  share  and  interest  In  her 
real  and  personal  estate,  as  she  can,  when  sur- 
viving, elect  to  take  against  bis  will  in  his 
estates,  or  otherwise  to  take  only  her  real 
estate  as  tenant  by  the  curtesy." 

The  learned  court  below  held  that  the  right 
of  election  under  the  statute  is  assets  of 
Cochran  Fleming's  estate,  and  that  he  was 
required  to  exercise  the  right  and  take  his 
sliare  of  his  wife's  estate  under  the  intestete 
laws,  so  that  it  might  be  applied  in  discharge 
of  the  legacies  bequeathed  by  John  Fleming 
to  John  L.  Fleming  and  James  Pressley  Flem- 
ing, and  that,  by  falling  to  exercise  the  right 
accorded  to  him  by  the  act  of  assembly,  he 
was  In  contempt  of  court  and  could  be  com- 
pelled by  an  attechment  against  his  person 
to  elect  to  take  against  his  wife's  will.  With 
this  position  we  do  not  agree.  The  word  "as- 
sets" Is  derived  from  the  French  "asses." 
meaning  sufficient  and  originally  signified  a 
sufficiency  of  property  to  pay  the  decedent's 
debts.  11  Am.  &  Bug.  Ency.  of  Law  (2d  Ed.) 
828.  Its  meaning  has  been  enlarged,  and  it 
now  signifies  any  pr(q;>erty  available  for  the 
payment  of  debts,  as  the  assets  of  a  partner- 
ship, of  a  corporation,  of  a  decedent,  or  of  a 
bankrupt  The  word  represents  something 
over  which  a  man  has  dominion  and  can 
transfer  with  or  without  a  consideration,  and 
may  be  reached  by  execution  process.  It  has 
been  held  that  a  genera]  power  of  appoint- 
ment Is  not  an  Interest  in  property  which  can 
be  transferred  to  another,  or  sold  on  execu- 
tion, or  devised  by  will,  or  a  chose  in  action, 
and  hence  does  not  constitute  assets  of  a 
bankrupt  which  passes  to  an  assignee.  Jones 
V.  Clifton,  101  U.  S.  225,  230,  25  L.  EM.  908- 
It  has  also  been  ruled  that  a  bankrupt  seised 
for  life,  with  a  general  power  of  appointment 
with  remainder  in  default  of  appointment  to 
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the  heirs  of  his  body,  cannot  be  compelled  by 
decree  In  equity  to  execute  the  power  for  his 
creditors.  Thorpe  v.  Goodall,  17  Ves.  Jr.  388. 
Lord  Elden,  delivering  the  opinion  In  the 
last  case,  said:  "If  the  ground  of  relief  Is 
that  apmi  principles  of  equity  the  bankrupt 
Is  to  exercise  his  power,  upon  those  principles 
the  creditors  have  nothing  to  do  with  the 
power,  unless  the  party  chooses  to  execute  It. 
They  cannot  compel  him  to  do  so." 

Turning  now  to  our  statutes  which  declare 
that  an  Intestacy  exists  only  as  to  such  prop- 
erty as  a  decedent  died  seised  of  and  has 
not  disposed  of  by  will,  and  which  give  to  the 
husband  the  Interest  he  has  the  right  to  take 
In  the  estate  of  his  wife  who  dies  testate, 
we  see  that  Cochran  Fleming,  bis  wife  IiaT- 
Ing  died  testate,  "may,  against  her  will,  elect 
to  take  such  share  and  interest  in  her  real 
and  personal  estate"  as  the  laws  in  cases  of 
Intestacy  provide.  An  election,  says  Mr.  Bls- 
pham  (Principles  of  Equity  [5th  Ed.]  p.  408), 
Is  a  choice  which  a  party  Is  compelled  to 
make  between  the  acceptance  of  a  benefit  un- 
der a  written  Instrument,  and  the  retention 
of  some  property  already  his  own,  which  is 
attempted  to  be  disposed  of.  In  favor  of  a 
third  party,  by  virtue  of  the  same  paper.  The 
husband  and  wife  are  on  a  par  with  each 
other  as  to  the  power  of  each  to  will  away 
property  from  the  other  (Clarke's  Appeal,  79 
Pa.  376),  and  we  have  distinctly  ruled  in 
numerous  cases  that  the  right  given  by  the 
statute  to  a  widow  to  elect  not  to  take  under 
her  husband's  will  is  purely  personal,  so  much 
so  that.  In  the  event  of  her  death  without 
having  exercised  the  right,  her  heirs  or  per- 
sonal representatives  caimot  make  the  elec- 
tion. CroEler's  Appeal,  90  Pa.  38i,  35  Am. 
Bep.  666;  Jackson's  Appeal,  128  Pa.  lOfi,  17 
AtL  5S6;  Anderson's  Estate,  185  Pa.  174. 
39  Atl.  818.  We  have  also  held  that  the 
right  of  a  widow  to  retain  real  or  personal 
property  of  her  deceased  husband's  estate  to 
the  value  of  $300  is  a  personal  privilege, 
which  she  may  waive.  Davis'  Appeal,  84 
Pa.  266. 

We  think  that  the  right  of  the  husband  to 
elect  to  take  against  the  provisions  of  his 
wife's  will  is  simply  a  personal  privilege,  and 
is  not  an  asset  for  the  payment  of  his  debts, 
or  a  right  which  he  can  be  compelled  to  ex- 
ercise so  as  to  discharge  his  trust  liabilities. 
Every  sane  person  of  lawful  age  in  this  com- 
monwealth has  a  right  to  dispose  of  his  prop- 
erty by  will,  and  the  policy  of  the  law  Is  to 
encourage  the  exercise  of  that  right.  A  mar- 
ried woman  has  now  the  same  right  as  her 
husband  to  devise  her  property,  and  that 
right  should  not  be  curtailed  by  the  court 
compelling  an  unwilling  husband  to  defeat  it 
by  an  election  to  take  against  her  will.  His 
action  in  the  premises  is  optional  with  him; 
btit  if  he  wishes  to  respect  the  last  wishes 
of  his  wife,  as  well  as  carry  out  the  manifest 
policy  of  the  law,  he  refuses  to  interfere  with 
the  disposition  which  she  makes  of  her  prop- 
erty.   Aside  from  any  sentimental  feeling  in 


the  matter,  the  husband  should  permit  the 
will  to  stand,  thereby  recognizing  the  right  of 
bis  wife  to  determine  the  disposition  of  bex 
own  property. 

If  the  court  may  compel  the  husband  to 
take  under  the  Intestate  laws  and  against 
bis  wife's  will,  it  may,  with  the  same  rea- 
son and  by  the  exercise  of  the  same  authority, 
compel  him  to  elect  to  take  under  the  will 
The  action  of  the  court  would  then  depend  la 
each  case  upon  the  Interest  of  the  creditor  or 
other  party  to  whom  the  husband  was  liable, 
and  would  deprive  him  of  his  statutory  right 
to  make  the  election.  If  the  husband's  Inter- 
est in  bis  wife's  estate  under  the  Intestats 
law  was  greater  than  his  interest  under  tiM 
provlsicms  of  her  will,  the  court  at  the  in- 
stance of  the  creditor  would  compel  the  hus- 
band to  elect  to  take  against  the  will.  If,  on 
the  contrary,  the  interest  of  the  husband  un- 
der the  will  should  be  greater  than  his  inter- 
est under  the  intestate  laws,  the  court  would 
at  the  instance  of  the  creditor  compel  the 
husband  to  accept  the  provisions  of  the  wilL 
The  election  therefore  would  not  be  a  person- 
al privilege  of  the  husband,  which  this  court 
has  declared  It  to  be,  but  would  be  a  right 
which  the  husband's  creditor  could  control 
as  his  Interest  should  demand.  This  would 
not  be  an  election  Iqr  the  husband,  but  by  bis 
creditor.  Such  was  certainly  not  the  Inten- 
tion of  the  Iieglslature  in  conferring  upon  the 
husband  the  right  of  election.  Under  the  act 
of  1355,  the  power  of  the  husband  and  wife 
to  take  against  each  other's  will  Is  the  same, 
and  we  think  the  right  ot  the  court  to  con- 
trol the  husband's  action  Is  Infereatlally  neg- 
atived by  the  fact  that  the  Legislature,  by 
the  act  of  March  29, 1832  (P.  L.  190 ;  1  Purd. 
[12th  Ed.]  708),  authorizes  the  orphans'  court 
on  application  of  any  interested  party,  to 
cite  the  widow  to  make  her  election.  While 
this  authority  is  conferred  on  the  orphans' 
court  and  is  frequently  exercised,  it  lias  nev- 
er even  been  suggested  that  the  court  lias 
authority,  on  such  application,  to  direct 
whetiier  the  election  should  be  made  to  take 
under  the  wUl  or  against  it'  The  «ourt  will 
compel  the  widow  to  elect  whether  she  will 
accept  the  provisions  of  the  will  or  ttie  In- 
terest which  the  Intestate  laws  give;  but 
the  statute  does  not  authorize  the  court  to  de- 
cree which  of  the  two  alternatives  the  widow 
must  select  If,  however,  the  position  of  the 
appellees  be  correct  the  court  can  on  such  ap- 
plication direct  not  only  that  an  election 
shall  be  made,  but  also  which  of  the  two  al- 
ternatives must  be  selected  by  the  widow.  la 
other  words,  the  position  of  the  appellees 
h»e  Is  that  the  husband  may  be  deprived  of 
his  personal  right  to  make  an  election,  and 
may  be  compelled  to  elect  to  take  under  or 
against  bis  wife's  will  solely  as  his  creditor 
or  his  cestui  que  trust  may  detemUne ;  and 
that,  if  the  hnsband  refuses  to  obey  such 
command,  the  court  will  require  him  to  do 
80  or  be  deprived  of  his  liberty.  Such  are 
the  consequences  ( t  the  conteptioji^Q^|;^e  ap- 
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pdlees  and  of  the  position  assumed  b]r  tbe 
orphans'  court  It  clearly  overlooks  the  prop- 
erty rights  of  both  husband  and  wife,  their 
unquestioned  right,  subject  to  statutory  limit- 
ations, to  dispose  of  their  property  by  will, 
and  the  language  as  well  as  tbe  plain  Intent 
of  the  statutory  provisions  regulating  the 
rights  of  each  In  the  property  of  the  other 
when  he  or  she  has  made  a  testamentary  dis- 
position of  It 

It  is  true,  as  argued  by  the  appellees,  that 
tbe  husband  has  an  absolute  legal  right  to 
take  against  his  wife's  will,  but  that  is  a 
right  the  exercise  of  which  cannot  be  coa- 
tioUed  by  a  creditor  or  a  cestui  que  trust  or 
by  the  court  at  their  Instance.  It  is  not  as 
argued  by  the  appellees,  the  same  right  as  an 
option  to  buy  real  estate,  or  an  Interest  in 
a  partnership,  or  a  seat  or  membership  in  a 
stock  exchange  or  board  of  trade,  or  any 
property  right  acquired  by  contract  The 
right  thus  acquired  puts  the  party  in  posses- 
sion of  something  which  Is  tangible,  and 
which  by  legal  or  equitable  process  may  be 
reached  and  subjected  to  the  payment  of  tbe 
party's  indebtedness.  It  is  more  nearly  anal- 
ogous to  a  general  power  of  appointment, 
which,  as  we  have  seen,  Is  not  an  asset  for 
the  payment  of  debts.  In  the  case  at  bar.  It 
is  conceded  that  no  writ  legal  or  equitable, 
can  grasp  tbe  thing  or  interest  In  question 
and  utilize  it  for  the  beneflt  of  a  creditor  or 
a  cestui  que  trust 

We  think  it  was  error  for  the  learned  court 
below  to  award  an  attachment,  for  the  rea- 
sons set  forth  In  its  opinion,  and  therefore 
the  seventh  assignment  of  error  Is  sustained, 
and  tbe  decree  is  reversed,  at  the  costs  of  the 
appellees. 


(ZIS  Pa.  T) 

OOMMONWBAtTH  v.  VALVBRDI  et  aL 

(Supreme   Court   of   Pennsylvania.     April  22, 
1907.) 

1.  CannRAL  Law  —  Evidence  —  Otheb   Ov- 

TBRSES— ElLECnORt— ILLEOAL  REaiBTRATIOR. 

On  trial  of  indictment  of  election  assessors 
for  illegal  registration  of  nonresident  voters, 
the  commonwealtb  may,  after  having  shown  tbe 
offense  charged,  show  that  defendant  also  pro- 
cured to  be  placed  on  the  list  a  large  number  of 
annaturalizea  persons. 

P!d.  Note^^For  cases  in  point,  see  Cent  Dig. 
voTH  Criminal  Law,  St  ScC832.] 

2.  New  TaiAii— Misconduct  or  Jobt. 

The  grant  or  refusal  of  a  new  trial  on  the 
ground  tnat  the  jurors  heard  improper  oral 
evidence,  or  read  unauthorized  newspaper  state- 
ments, is  a  matter  within  the  discretion  of  the 
trial  court  which  will  not  be  disturbed  unless 
abused. 

fEd.  Note.— For  cases  in  point,  see  Gent.  Dig. 
VOL  15,  Criminal  Law,  H  2134,  3067-3071.] 

8.   COHBPIEACT— BVIDENCK. 

On  trial  for  conspiracy,  tbe  commonwealth 
need  not  establish  that  all  the  persons  had 
been  guilty  of  the  unlawful  conspiracy;  but 
it  is  sufficient  if  it  is  shown  that  any  two  of 
them  have  l>een  guilty. 

fEd.  Note.->-For  cases  in  point  see  Cent  Dig. 
vol.  10,  Coqspiracy,  tt  00,  106.J 

Mitchell,  a  -1^  dlaKnting. 


Appeal  from  Superior  Court 

Jaraes  McCartney,  Philip  Valverdi,  and 
Edward  H.  Wood  were  convicted  of  election 
frauds  in  the  court  of  -quarter  sessions  for 
Philadelphia  county.  From  the  judgment  of 
the  Superior  Court,  affirming  the  conviction, 
Valverdi  and  Wood  appeal.    Affirmed. 

The  following  is  the  opinion  of  Porter,  J., 
In  the  Superior  Court: 

*^be  Indictment  charged  the  defendants 
with  conspiracy  to  unlawfully  and  fraudu- 
lently assess  and  place,  and  cause  and  procure 
to  be  assessed  and  placed,  upon  the  assessor's 
list  of  voters  of  the  Thirteenth  election  dis- 
trict of  tbe  First  Ward  of  the  city  of  Phila- 
delphia the  names  of  a  large  number  of,  to 
wit  fifty  and  more  persons,  as  voters  of  said 
Thirteenth  election  district  of  the  firat  ward 
aforesaid  who  did  not  reside  in  the  said 
Thirteenth  election  district  of  the  said  First 
Ward  and  were  not  then  and  there  qualified 
to  vote  therein.  Upon  tbe  trial  McCartney 
was  acquitted,  and  Valverdi  and  Wood  were 
found  guilty  and  have  now  taken  these  ap- 
peals. 

"Tbe  first  and  fourth  speciflcationa  of  er- 
ror refer  to  evidence  to  tbe  admission  of 
which  no  exception  was  taken  in  the  court 
below,  and  for  that  reason  cannot  be  consid- 
ered. Tbe  defendants  took  no  general  excep- 
tion to  the  charge  of  the  court  and  upon  that 
ground  the  tenth,  eleventh,  and  thirteenth 
specifications  of  error  are  dismissed.  The 
commonwealth,  having  proved  that  a  large 
number  of  persons  had  been  assessed  and 
their  names  placed  upon  the  list  of  voters 
of  the  election  district  who  in  fact  did  not 
reside  in  the  district  and  were  not  qualified 
voters  therein,,  and  that  tbe  appellants  were 
active  in  causing  and  procuring  th^  names 
of  such  persons  to  be  placed  upon  said  list 
of  voters,  introduced  evidence  which  tended 
to  establish  that  the  appellants  caused  and 
procured  to  be  placed  upon  said  list  of  voters 
the  names  of  a  large  number  of  persons  who, 
although  they  resided  tn  the  district  were  not 
qualified  to  vote  therein,  because  they  were 
foreign  bom  and  had  never  boea.  naturalized, 
and  that  the  appellants  knew  that  fact 
There  was  no  exception  taken  to  the  ad- 
mission of  tlie  evidence  as  to  the  registra- 
tion of  unnaturalized  persons,  but  the  de- 
fendants subsequently  moved  to  strike  out 
this  evidence  and  requested  the  court  to 
charge  the  Jury  that  they  were  not  to  take 
It  into  consideration.  The  court  refused  to 
strike  out  the  evidence  and  declined  to  charge 
as  requested,  which  rulings  are  tbe  founda- 
tioi^  of  the  second,  third,  and  seventh  speci- 
fications of  error.  These  specifications  raised 
but  one  question — ^tbe  relevancy  of  the  testi- 
mony as  to  the  registration  of  unnaturalized 
persons  to  the  issue  l>elng  tried.  The  in- 
dictment charged  a  conspiracy  to  cause  tbe 
registration,  as  voters  of  the  district,  of  per- 
sons who  did  not  reside  in  said  district  and 
were  not  th^  and  tbwe  qualified  to  vote 
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tberein.  The  offense  as  charged  referred 
only  to  voters  of  a  particular  class,  and,  hav- 
ing thus  been  limited  by  the  indictment,  the 
burden  was  upon  the  commonwealth  to  es- 
tablish a  conspiracy  to  cause  the  unlawful 
registration  of  persons  who  came  within  the 
class.  Had  the  evidence  been  insufficient  to 
justify  a  finding  that  there  had  been  a  con- 
spiracy to  cause  an  unlawful  registration 
which  embraced  persons  falling  within  the 
particular  class,  the  conviction  could  not  l>e 
sustained.  The  commonwealth  having  prov- 
ed, however,  that  the  names  of  a  large  num- 
ber of  persons  who  were  not  residents  of  the 
district,  and  for  that  reason  not  voters,  had 
been  placed  upon  the  list  of  voters  and  that 
the  appellants  had  been  active  in  causing 
this  to  be  done,  their  motives  and  intentions 
In  80  acting  became  material  to  the  inquiry 
as  to  tbeir  gnilt  or  innocence  of  the  offense 
actually  charged.  Were  they  misled  by  Inno- 
cent mistakes,  or  acting  In  pursuance  of  a 
corrupt  combination?  For  the  purpose  of 
throwing  light  upon  their  motives  and  in- 
tentions. It  was  competent  for  the  common- 
wealth to  prove  all  that  they  did  at  the  time 
of  the  offenfie  charged  In  the  Indictment  in 
dealing  with  the  same  subject-matter  and 
which  contributed  to  the  same  specific  pur- 
pose. The  evidence  In  question  directly  tend- 
ed to  establish  that  the  placing  upon  the  list 
of  voters  of  the  names  of  persons  who  did 
not  reside  in  the  district  was  not  an  innocent 
mistake,  but  was  but  a  part  of  a  general 
scheme,  to  which  the  appellants  were  parties, 
to  cause  the  registration  of  a  large  number 
of  persons  who  were  not  voters  of  the  dis- 
trict, and  for  this  reason  it  was  relevant  to 
the  Issue  as  to  the  intentions  of  the  appel- 
lants. Ck)mmonwealth  v.  Bell,  166  Pa.  405, 
31  Atl.  123;  Goersen  v.  Ck>mmonwealth,  106 
Pa.  477,  51  Am.  Bep.  534;  Commonwealth  T. 
Johnson,  133  Pa.  293,  19  AU.  402 ;  Friend  y. 
Hamlll,  84  Md.  298;  Penn  Mutual  Life  In- 
surance Company  v.  Mechanics'  Savings  Bank 
&  Trust  Co.,  72  Fed.  413,  19  C.  C.  A.  286,  38 
L.  R.  A.  33,  70 ;  Commonwealth  v.  White,  145 
Mass.  392,  14  N.  E.  611 ;  Reglna  v.  Francis, 
L.  R.  2  C.  C.  R.  128;  Blake  v.  Assurance 
Society,  L.  R.  4  0.  P.  D.  94.  The  second, 
third,  and  seventh  specifications  of  error  are 
dismissed. 

"The  fifth  specification  of  error  refers  to 
the  refusal  of  the  court  below  to  grant  « 
new  trial,  'In  view  of  the  Inflammatory,  preju- 
dicial, and  untruthful  publications  In  the 
newspapers  of  Philadelphia  concerning  the 
trial  of  the  said  cause.'  The  depositions  tak- 
en In  support  of  the  motion  for  a  new  trial 
indicated  that  a  number  of  the  jurors  had, 
during  the  trial,  read  newspaper  accounts  of 
the  proceedings,  and  that  publications  In 
question  were  offered  In  evidence  In  support 
of  the  motion.  The  granting  or  refusing  of 
a  new  trial  in  a  criminal  case,  upon  the 
ground  that  during  the  trial  jurors  have 
beard  Improper  oral  or  have  read  unauthor- 


ized printed  statements  concerning  the  case. 
Is  a  matter  within  the  discretion  of  the 
court  below,  and  the  conclusion  of  that  court 
will  only  be  reversed  where  there  is  a  clear 
abuse  of  discretion.  Alexander  v.  Common- 
wealth, 105  Pa.  1;  Commonwealth  v.  Chaun- 
cey,  2  Ashm.  90;  Commonwealth  v.  Haines, 
15  Pbila.  363;  Commonwealth  v.  Striepeke. 
32  Pa.  Super.  Ct.  82.  We  have  carefully 
considered  the  publications  In.  question,  and 
are  of  opinion  that,  as  the  articles  did  not 
refer  to  any  previous  misconduct  of  the  de- 
fendants, or  discredit  any  mat»lal  witness, 
or  misstate  the  evidence.  It  Is  by  no  means 
clear  that  they  could  have  affected  the  ver- 
dict The  learned  judge  of  the  court  below. 
In  his  opinion'  refusing  a  new  trial,  referrlnsr 
to  the  publications,  says:  They  narrate  in- 
cidents of  the  trial  which  had  already  hap- 
pened in  the  presence  of,  or  wltbln  the  hear- 
ing of,  the  Jurors  themselves,  nor  do  they 
make  false  statements  of  sncta  incidents.' 
The  matter  was  one  peculiarly  withhi  the 
discretion  of  the  court  below,  to  be  con- 
scientiously passed  upon  In  view  of  all  the 
circumstances  surrounding  the  trial,  and  we 
cannot  say  that  the  conclusion  arrived  at  in- 
volved an  abuse  of  discretion.  The  fifth  spec- 
ification of  error  Is  dismissed,  as  Is  also  the 
twelfth  for  the  same  reason. 

"The  sixth  specification  of  error  refers  to 
the  refusal  of  the  court  to  arrest  the  judg- 
ment, upon  the  ground  that  the  acquittal  of 
McCartney,  the  assessor,  Is  a  finding  that  no 
crime  had  been  committed  by  him,  and  there- 
fore the  other  two  defendants  could  not  have 
con^lred  with  him  to  commit  a  crime.  Noth- 
ing is  better  settled  than  that  It  is  not  neces- 
sary for  the  commonwealth  to  establish  that 
all  the  persons  charged  In  the  indictment  had 
been  guilty  of  an  unlawful  conspiracy.  If  the 
evidoice  establishes  that  any  two  have  been 
guilty  of  the  conspiracy  charged,  they  may  be 
convicted,  although  all  the  others  are  acquit- 
ted. If  these  appellants  conspired  to  cause 
to  be  placed  on  the  list  of  voters  the  names 
of  persons  who  were  not  residents  of  the  dis- 
trict they  were  guilty  of  the  offense  charged 
In  this  indictment,  even  if  the  assessor  was 
not  a  party  to  the  conspiracy  and  was  the 
victim  of  the  deception  of  those  who  woe 
carrying  out  the  purpose  of  the  unlawful  com- 
bination. The  offense  charged  was  one  which 
affected  all  the  people  of  the  commonwealth, 
its  purpose  and  effect,  if  succeesfnl,  was  to 
corrupt  a  public  election,  and  it  was  Indicta- 
ble at  common  law.  Independently  of  the  pn>- 
vlslons  of  the  act  of  January  30.  1874  (P.  L. 
31).    The  sixth  specification  is  dismissed. 

"There  was  evidence  wlilch.  If  believed, 
warranted  the  conviction  of  both  the  aj^iel- 
lants,  and  the  court  properly  overruled  the 
motion  to  discharge  them,  respectively,  npon 
the  ground  that  there  was  no  evMeace  to  con- 
nect them  with  the  conspiracy.  The  eighth 
and  ninth  specifications  of  error  are  dismissed. 

"The  judgments  in  the  appeals  Nos.  165 
and  166,  October  term,  1B06,  an  affinaad,.ud 
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it  is  ordered  that  tlie  appellants  Philip  Val- 
verdl  and  Bdward  H.  Wood,  appear  in  tlie 
court  below,  to  the  rad  that  they,  respective- 
ly, be  committed  to  serve  snch  part  of  their 
req>ective  sent^ices  as  had  not  been  complied 
with  at  the  time  their  respective  appeals  were 
made  a  supersedeas. 
"There  were  no  dlssenttng  opinions." 
Argued  before  MITCHELIa  0.  J.,  and 
FELIi,  MBSTREZAT,  POTTER  and  STEW- 
ABT,  JJ. 

William  W.  Porter,  H.  A.  Mackey,  and  j. 
Jos.  Murphy,  for  appellants.  Joseph  H.  Tau- 
lane,  Asst  Dist.  Atty.,  and  S&muel  P.  Rotan, 
Dist  Atty.,  for  the  Commonwealtli. 

MESTREZAT,  J.  These  are  appeals  from 
the  JndgmentB  of  the  Superior  Court  affirm- 
ing the  judgments  of  the  court  of  quarter 
sessions  of  Philadelphia  county,  in  which  the 
appellants  were  convicted  of  a  conspiracy  to 
unlawfully  and  fraudulently  assess  and  place 
upon  the  assessor's  list  of  voters  of  the 
Thirteenth  election  district  of  the  First  Ward 
of  Philadelphia  ttie  names  of  persons  as 
voters  of  the  district  who  did  not  reside  in 
the  district  and  were  not  qualified  to  vote 
therein.  The  appellants  were  Jointly  indict- 
«d  with  one  James  McCartney,  the  assessor  of 
the  district,  who  was  acquitted  by  the  jury. 

There  is  nothing  in  these  appeals  which  re- 
quire our  special  attention.  The  case  was 
tried  with  the  greatest  care  by  the  learned 
trial  judge  to  whose  charge  no  exception  was 
taken.  Numerous  points  for  charge  were  pre- 
sented on  the  trial  by  counsel  for  appellants, 
and  all  were  answered  by  the  court  A  mo- 
tion for  a  new  trial  was  made  for  which  12 
reasons  were  assigned.  The  learned  trial 
court  below  refused  tills  motion  In  an  efx- 
baustlve  and  convincing  <^lnion  in  wliiCh  it 
reviewed  the  errors  alleged  to  have  occurred 
on  the  trial,  and  supported  its  legal  conclu- 
sions by  the  citation  of  numerous  authori- 
ties. Appeals  were  taken  to  the  Superior 
<:oart  There  the  cases  were  presented  and 
beard  on  IS  assignments  of  error  which  were 
the  same  as  we  have  here,  except  an  addition- 
Al  assignment  wiiicfa  formally  complains  of 
the  affirmance  of  the  judgment  of  the  trial 
cmirt  by  the  Superior  Court  There,  as  here, 
more  than  one-half  of  the  assignments  were 
not  supported  by  exceptions  taken  by  appel- 
lants In  the  trial  court,  and  under  our  uni- 
form rulings  were  properly  dismissed  by  the 
Superior  Court  without  consideration.  The 
other  assignments  were  considered  In  an 
elaborate  opinion  by  Porter,  J.,  in  which  he 
discussed  at  length  the  questions  raised  there 
and  here  by  the  assignments  and  conclusively 
shows  that  they  are  wholly  without  merit 
The  judgment  of  the  trial  court  was  unani- 
mously affirmed  by  the  six  judges  of  the  Su- 
perior Court  who  beard  the  case. 

We  have  considered  this  record  with  great 
«are^  and  we  find  nothing  whatever  to  justify 


us  In  interfering  with  the  judgment  of  either 
the  trial  or  Superior  Court  Each  and  every 
material  question  presented  for  onr  considera- 
tion was  raised  and  fully  considered  by  the 
learned  Superior  Courl;  whose  opinion  amply 
justifies  Its  conclusions.  If  we  attempted  to 
support  its  judgment,  we  would  simply  be 
repeating  its  argumatts  and  the  authorities 
It  cites. 

The  ofTense  charged  Is  a  grave  one.  As 
aald  in  the  opinion  of  the  Superior  Court,  It 
"was  one  which  affected  all  the  pec^le  of 
the  commonwealth,  its  purpose  and  effect.  If 
successful,  was  to  corrupt  a  public  election, 
and  it  was  Indictable  at  common  law  inde- 
pendently of  the  provisions  of  the  act  of  Jan- 
uary 30, 1874  (P.  L.  31)."  The  evidence  clear- 
ly discloses  that  the  two  appellants  were  the 
chief  conspirators  to  commit  this  heinous  of- 
fensej  although  the  jury  would  have  been 
fully  justified  in  also  convicting  McCartney. 
He  was  manifestly  unfit  for  the  official  posi- 
tion he  occupied,  and,  speaking  charitably 
through  age  and  weakness  permitted  the  ap- 
pellants, evidently  ad^ts  In  the  business,  to 
use  blm  to  further  their  criminal  and  cor- 
rupt designs.  As  well  said  b^  the  learned 
assistant  district  attorn^  in  his  brief:  "Had 
the  assessor  been  a  free  agent,  and  not  under 
the  absolute  control  and  dictation  of  the  ap- 
pellants, no  one  will  deny  that  he  was  guilty 
of  a  moat  flagrant  offense  against  the  election 
laws,  and  his  acquittal  by  the  jury  was  a 
gross  miscarriage  of  justice;"  Under  the  law 
the  three  parties  were  all  principals  In  the 
crime  charged  in  the  indictment,  and  the  jury 
exercised  their  undoubted  authority  and  con- 
victed the  appellants,  and  acquitted  McCart- 
ney, the  assessor.  The  discretion  exerdsed 
by  the  trial  court  In  refusing  a  new  trial  on 
the  ground  that  the  jurors  bad  read  certain 
newspaper  articles  was  not  abused,  as  la 
dearly  shown  in  the  opinions  filed  by  the 
trial  judge  and  by  the  Superior  Court  The 
learned  trial  judge  said:  "They  [the  artlclea] 
narrate  incidents  of  the  trial  which  had  al- 
ready happened  In  the  presence  of,  or  withJu 
the  hearing  of,  the  jurors  themselves,  nor  do 
they  make  false  statements  of  such  incidents." 
The  Superior  Court  said  on  the  same  subject: 
"We  have  carefully  considered  the  publica- 
tions in  question,  and  are  of  opinion  that,  as 
the  articles  did  not  refer  to  any  previous  mis- 
conduct of  the  defendants,  or  discredit  any 
material  witness,  or  misstate  the  evidence,  It 
is  by  no  means  clear  that  they  could  have 
affected  the  verdict"  An  examination  of  the 
articles  in  question  will  show  that  they  con- 
tained nothing  which  would  have  warranted 
the  court  In  granting  a  new  trial.  They  dis- 
closed nothing  to  the  jurors  who,  if  attentive 
to  the  testimmy,  were  not  fully  cognizant  of 
all  the  articles  contained.  If,  as  urged  by  ap- 
pellants' counsel,  the  facts  contained  in  the 
articles  were  to  the  disadvantage  of  their 
clients,  it  is  sufficient  to  say  they  were  fully 
supported  by  evidence  which  the  appellants 
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did  not,  If  fh^  could,  meet  by  contradictory 
testimony.  ' 

A  careful  consldenitlOB  of  the  evidence  In 
the  case  leaves  no  doubt  whatever  of  the 
guilt  of  the  appellants  of  the  crime  charged 
against  th^n  In  the  indictments.  From  the 
beginning  of  his  duties  in  making  the  list 
of  voters,  and  without  the  shadow  of  author- 
ity they  took  charge  of  the  assessor,  and,  as 
it  were,'l«d  him  from  house  to  bouse,  until 
the  list  ^as  completed.  They  absolutely  ten- 
trolled  and  directed  him  lii  every  step  In 
making  the  list  of  voters.  They  not  only 
determined  what  names  should  go  on  the 
voting  list,  but  one  of  the  two  wrote  nearly, 
If  not  all,  the  names  entered  on  the  list  By 
this  means  they  succeeded  In  placing  on  the 
voter's  list  of  that  «16ctioii  district  the  names 
of  169  persons  Who  wete  disqualified  as 
legal  toters.  The  appellants  were  with  the 
assessor  and  dictated  his  action  when  he  sat 
at  the  polling  place  In  September  to  hear 
applications  for  striking  ofT  the  list  the 
names  of  persons  who  were  not  legal  voters. 
They  and  the  assessor,  being  then  notified 
that  these  persons  were  disqualified  as  voters 
and  requested  to  strike  their  names  from  the 
list,  struck  off  109  names,  which,  with  knowl- 
edge of  the  disqualification,  they  bad  placed 
upon  it;  but  the  appellants  persisted  In 
their  criminal  conduct  by  openly  and  defiant- 
ly refuting  to  permit  the  assessor  to  further 
correct  the  list  by  striking  from  It  the  other 
60  names.  A  more  bold,  determined,  and 
persistent  assault  upon  the  rights  -of  the 
legal  voters  of  an  election  precinct  than  that 
disclosed  by  this  record  is  seldom.  If  ever, 
bi<ongbt  to  the  attention  of  a  court  of  justice. 
The  statutory  penalty  Is  wholly  Inadequate 
to  the  offense. 

Hie  judgment  of  Uie  Superior  Court  and  of 
the  trial' court  In  each  of  the  appeals  at 
Nos.  165  and  166,  October  Term,  1908,  la 
afOrmed,  and  It  Is  Ordered  Uiat  the  appel- 
lants, Philip  Valverdl  and  SdwaM  H.  Wood, 
fbrthwlth  appear  In  the  court  below,  to  the 
end  that  they,  respectively,  be  committed  to 
serve  such  part  of  thetr  respective  sentences 
as  had  not  been  complied  with  at  tta^  time 
their  respective  appeals  were  made  a  super- 
sedeas. 


MITCHELL,  C.  3.  (dissenting).  Guilty  or 
Innocent  the  appellants  were  entitled  to  a 
fair  trial  according  to  law,  and  that  they  did 
not  get 

They  were  Indicted  for  one  offense,  and 
convicted  on  evidence  of  ataother>  The  in- 
dictment charged  conspiracy  to  put  on  the 
registry  of  voters  names  of  persons  who  did 
not  reside  In  the  election  district  The  evi- 
dence was  that  the  pfarsons  whose  names 
were  put  on  the  list  did  reside  In  flie  dis- 
trict, but  for  want  of  naturalization  or  other 
reasons  were  dot  entitled  to  vote.  Both  wo-e 
grave  crimes,  alike  in  that  they  were  offenses 
against'  the  election  laws,  and'  would  affect 
the  purity  of  the  ballot  But  they  were  not 
the  same,  either  legally  or  In  fact,  and  evi- 
dence of  one  was  in  no  jiense  proof  of  flie 
other.  The  admission  of  much  of  the  testi- 
mony Is  attempted  to  be  justified  on  the 
ground  that  the  commission  of  similar  of- 
fenses is  competent  to  show  motive  and  in- 
tention as  to  the  offense  charged.  This 
principle,  dangerous  at  all  times,  admissible 
only  as  an  adjunct  a«d  collateral  fact,  and 
requiring  the  strictest  judicial  control,  can- 
not justify  making  such  evidence  the  main 
body  of  the  proof  offered  as  was  done  here- 
And  especially  In  a  case  like  the  present, 
where  the  jury  wwe  liable  to  allow  Indii^ia- 
tlon  at  the  offense  charged  to  becloud  the  cru- 
cial question  of  proof  of  the  guilt  of  the  alleged 
offender.  Secondly,  even  if  the  incompetent 
evidence  had  not  been  received,  the  pn^er 
exercise  of  judicial  discretion  rtiould  have 
sustained  the  UMtlon  to  withdraw  a  Juror  on 
account  of  the  outrageous  comments,  of  the 
newspapers,  which  went  directly  Into  the 
jury  box  durlnc  tlie  trlaL  The  public  mind, 
already  inflamed  on  the  subject,  was  directed 
particularly  to  these  parties  and  the  fact 
harped  upon  that  others  indicted  with  them 
had  pleaded  guilty  but  these  "elected  to  take 
a  chance  of  getting  off,  and  stood  trial."  The 
jurors  were  warned  what  the  public  expected 
of  them,  and  at  least  one  was  assailed  by 
name  and  threatened  with  the  consequences 
to  himself  that  would  follow  an  acqulttaL 

A  verdict  rendered  waiese  such  compulsion 
Is  not  what  the  Impartial  adn^niatratioB  of 
justice  requires. 
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SNOW  ▼.  COE  BRASS  MFG.  CO. 

(Supreme    Court    of    ]Brron>    of    Connecticut. 
June  7,  1907.) 

1.  Appk*.!/— Review— Findings  op  Coubt  oh 
Weono  Theory  of  Law. 

The  conclusions  of  a  trial  court  on  the 
question  of  contributory  negligence  may  be  re- 
viewed on  appeal  if  the  facts  from  which  d\ie 
caie  was  inferred  show  that  a  lower  degree  of 
care  was  required  of  plaintiff  by  the  trial  court 
than  that  imposed  by  law. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
▼oi.  3,  Appeal  and  Error,  g  3323.] 

2.  Negligence— CoifTBiBtiTOKT    Neglioknck. 

In  d^terminhig' whether  a  plaintiff  in  an 
aetien  for  personal  injuries  was  guilty  of  con- 
tributory negligence,  it  is  aecessary  to  consider 
his  conduct  prior  to  the  accident  as  well  as 
at  the  time  of  the  injury,  and,  if  with  the 
knowledge  of  which  he  was  possessed,  and  with 
which  he  was  chargeable,  he  was  not  justi&e^ 
in  doing  as  he  did,  he  was  negligent. 

8.  Sake— Knowlksge  of  Danoeb. 

In  an  action  for  an  injury  to  plaintiff's 
foot  caused  by  one  of  defendant  s  wagons  run- 
ning over  it,  where  plaintiff  sat  on  a  box  on 
the  wheel  guard  rail  of  a  brid^  and  did  not 
move  away,  though  he  knew  that  two  of  de- 
fendant's teams  were  approaching,  from  op- 
posite directions  and  were  likely  to  pass  near 
him,  and  he  should  have  known  that  his  posi- 
tion was  davgerons  if  they  passed  at  that  point, 
he  was  guilty  of  contributory  negligence. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
Tol.  37,  Negligence,  S  86.] 

Appeal  from  Superior  Court,  New  Haven 
Countyj  George  W.  Wheeler,  Judge. 

Action  by  Charles  H.  Snow  against  the 
Coe  Bra«8  Manufacturiog  Company.  From 
a  substantial  judgment  for  plaintiff,  defend- 
ant appeals.    Reversed  and  remanded. 

SVederlck  W.  HoMen  and  Edward  A.  Hlar- 
rtman,  for  appellant  George  B.  Beers  and 
Cari  A.  Mears,  for  appellee. 

HALL,  j.  The  complatoit  alleges  that  on 
Angnst  3,  1905,  the  plaintiff  was  "licensed. 
Invited,  and  permitted"  In  going  to  and  from 
the  factory  of  the  FaiTell  Foundry  &  Ma- 
Chine  Company,  where  he  was  employed,  to 
cross  a  certain  bridge  over  the  Naugatuck 
river,  known  as  the  "Brass  Mill  Bridge,"  and 
owned  and  used  by  the  defendant.  In  conuec- 
tiou  with'  Its  manufacturing  business  In 
Ansonla,  and  ttiat  "on  said  day,  vrfaile  the 
plaintiff  In  the  exercise  of  due  care  was  up- 
on said  bridge  and  crossing  it,  be  was  sud- 
denly and  without  warning  struck  and  nm 
over  by  one  of  the  wheels  of  a  wagon  driven 
by  one  of  the  servants  of  the  defendant  nei;- 
ngently  and  carelessly,  and  his  right  foot 
was  crushed  and  severely  injured."  In  ren- 
dering judgEiietit  foV  substantial  damages  the 
trial  court  reached  the  conclusion  upon  the 
facts  found  "that  the  plaintiff  acted  as  an 
ordinarily  prudent  man  similarly  situated," 
that  the  defendant  was  guilty  of  active  neg- 
ligence, and  that  the  defendant  failed  to 
sustain  the  burden  of  proof  Imposed  upon  It 
hgr  the  default 
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The  following  tacts  were  found  upon  sub- 
stantially uncontradicted  evidence:  The 
bridge  in  question  lias  for  many  years  been 
owned  and  operated  by  the  defendant  Its 
principal  use  is  for  the  passage  over  it,  in 
connection  with  the  defendant's  business,  of 
Its  one,  two,  and  three  horse  trucks.  The 
employes  in  the  defendant's  factory,  and  in 
other  factories,  including  that  In  which  the 
plaintiff  was  employed,  and  other  persons, 
are  permitted  to  pass  over  the  bridge  on 
fobt.  The  bridge  is  of  Iron,  and  known  as  a 
"bar  truss  construction"  bridge,  and  has  a 
planked  driveway  its  entire  length.  Oh  eadi 
side  of  the  driveway  is  a  wooden  stringer 
or  wheel  guard  rail  and  upon  the  inner  face 
of  the  upright  trusses  upon  each  side  of  the 
bridge  Is  an  "iron  channel  guard  rail."  The 
bridge  extends  nearly  east  and  west;  is  151 
feet  long,  17  feet  and  3^  Inches  wide  meas- 
ured from  the  inner  faces  of  the  trusses,  and 
16  feet  and  11%  Inches  wide,  measured  from 
the  Inner  faces  of  the  iron  channel  guard 
rail.  The  driveway  Is  16  feet  and  %  an  inch 
wide  measured  from  the  inner  faces  of  the 
wheel  guards.  The  wheel  guards  are  6% 
inches  high  and  7%  inches  wide.  The  chan- 
nel guard  rails  are  6  inches  wide  measured 
perpendicularly,  and  are  2  feet  4%  inches 
above  the  top  of  the  wheel  guard  rail,  and 
extend  inward  from  the  Inner  faces  of  the 
trusses  2  inches.  A  gatehouse  7  feet  wide 
facing  the  bridge,  and  5  feet  wide  on  its  east 
and  west  sides,  is  suspended  18  fe^t  frem  the 
westraly  end  of  the  bridge,  tlie  south  side  ot 
It  being  2%  inches  north  of  the  north  face 
of  the  wheel  guard  rail;  the  door  on  the 
south  side  on  a  level  with  the  wheel  guard 
rail  being  2  feet  and  B  inches  wide.  A  foot 
west  of  the  gate  house  are  suspended  slid- 
ing gates  by  which  the  entrance  to  the  bridge 
may  be  closed.  Just  before  the  accident,  the 
gates  being  open,  one  Cooper,  an  employ^  of 
the  defendant,  drove  a  two-horse  team 
drawing  a  heavily  loaded  four-wheel  truck 
ni>on  the  east  end  of  the  bridge,  and  pro- 
ceeded to  cross  the  bridge,  going  westerly. 
At  the  same  time  another  three-horse  team, 
also  drawing  a  heavily  loaded  four-wheel 
truck,  driven  by  one  Kefford,  an  employ^  ot 
the  defendant,  approached  the  bridge  from 
the  west.  Both  Cooper  and  KeffOTd  Were  en- 
gaged In  the  defendant's  business.  The  fol- 
lowing al«  some  of  the  measurements  of  the 
two  trucks:  The  distance  between  the  outer 
ends  of  the  whiffletrees  and  evener  of  the 
Cooper  tmck  wa&  6.84  feet  and  of  the  Kef- 
ford truck  9.10  feet  The  dlstancie  between 
outer  edges  of  the  bnbs  of  the  rear  wheels 
of  the  Cooper  team  was  6.86  feet,  and  be- 
tween the  outer  edges  of  the  tires  5.55  feet. 
At  about  6  o'c(o<&  in  the  afternoon  of  the 
day  of  the  accident  the  plaintiff,  who  bad 
for  some  years  been  employed  In  the  Farrell 
Foundry  Company,  working  nights,  while  on 
his  way  to  his  work  stopped  at  the  inrita- 
tioB  Of  the  defendant's  watchman  and  gate 
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tender,  who  sat  in  a.  chair  in  the  doorway 
of  the  gatehouse,  and  engaged  in  conversa- 
tion with  him.  The  plaintiff  had  l>een  ac- 
customed to  cross  the  bridge  on  his  way  to 
and  from  his  work,  and  was  familiar  with 
the  use  of  the  bridge.  He  had  many  times 
seen  two-horse  teams  pass  upon  the  bridge, 
but  bad  never  seen  a  two  and  three  horse 
team  pass  each  other.  While  so  talking  with 
the  gateman,  the  plaintiff  sat  upon  a  small 
box,  which  stood  on  end,  upon  the  top  of  the 
wheel  guard  rail.  In  front  of  the  gatehouse, 
about  two  feet  east  of  the  door,  and  which 
had  before  been  used  by  the  gate  tender  and 
others  as  a  seat  The  plaintiff's  face  as  he 
sat  upon  the  box  was  turned  toward  the  gate 
tender;  his  right  shoulder  and  side  being 
against  the  gatehouse.  He  turned  and  saw 
Cooper's  team  coming  onto  the  bridge  from 
the  east,  and  then'  resumed  his  conversation 
with  the  gate  tender,  paying  no  further  at- 
tention to  the  team,  although  he  heard  it  as 
It  approached  on  the  bridge.  He  did  not  see 
it  again  until  Cooper's  horses  were  upon  him 
as  hereafter  stated.  He  also  heard  Kefford's 
team  as  It  approached  the  bridge,  and  saw 
it  when  it  reached  the  westerly  end  of  the 
bridge  but  paid  no  attention  to  it  thereafter. 
Cooper  drove  onto  the  bridge  at  about  the 
middle  of  it  and  so  proceeded  until  he  reach- 
ed about  the  center  of  it  when  he  turned  to 
the  north  into  the  ordinary  wheel  tracks  on 
that  side.  When  he  was  within  about  13 
feet  of  the  plaintiff,  he  turned  his  horses 
suddenly  to  the  north,  almost  against  the 
wheel  guard  rail  In  order  to  pass  the  three- 
horse  team,  and  when  his  horses  were  op- 
posite the  plaintiff,  and  Kefford's  horses  were 
opposite  Cooper's,  the  latter  turned  his  hors- 
es up  to  the  guard  rail  so  far  and  so  suddenly 
that  the  plaintiff  was  unable  to  get  out  of 
the  way.  The  plaintiff  thereupon  threw  his 
,  left  foot  which  was  resting  on  the  floor  of 
the  bridge,  up  onto  the  guard  rail,  and  ex- 
tended himself  toward  the  gatehouse,  and 
this,  as  the  trial  court  finds,  was  the  best 
he  could  have  done  in  the  exercise  of  ordi- 
nary care  in  the  situation  in  which  he  was 
placed  when  he  saw  the  horses  upon  him. 
The  hub  of  Cooper's  front  wheel  struck  his 
knee  and  he  cried  out,  but  neither  Cooper  nor 
Kefford  beard  him.  The  hub  of  the  hind 
wheel  struck  him  and  knocked  blm  off  the 
box  and  the  hind  wheel  ran  over  his  right 
foot  Cooper  then  hearing  him  cry  out,  stop- 
ped his  horses  within  three  or  four  feet. 
Cooper  had  seen  the  plaintiff  seated  on  the 
box,  but 'when  he  was  within  about  13  feet 
from  him  he  gave  his  entire  attention  to  pass- 
ing K^ord's  team  without  colliding  with  it, 
and  his  attention  was  not  again  called  to 
Cooper  until  he  heard  him  cry  ont. 

The  trial  court  says  In  its  finding  that 
"there  was  room  enough  for  these  teams  to 
pass  without  driving  in  upon  the  plaintiff"; 
that  "there  was  no  danger  to  the  plaintiff 
where  be  sat,  provided  Cooper  had  kept  In 


the  ordinary  course  of  travel  upon  the  north 
side  of  the  Inrldge  and  had  not  swung  bis 
team  In  close  to  the  guard  rail,  and  that 
there  was  no  necessity  for  his  doing  that"; 
that  "the  plaintiff  could  have  seen  the  ap- 
proach of  both  teams  and  known  that  tbey 
might  meet  on  the  bridge  had  he  looked  In 
time";  that  "he  could  readily  have  changed 
his  position  to  one  of  safety  after  be  first 
saw  Cooper's  team  and  heard  Kefford's  team 
approaching  before  the  teams  met  each  other 
upon  the  bridge,  and  could  so  have  avoided 
any  injury  to  himself;  and  In  a  paragraph 
of  the  draft  finding  marked  "proven"  that 
"the  ^aintlff  could  readily  have  seen  the  ap- 
proach of  both  teams  if  he  had  taken  flie 
trouble  to  look."  Accepting  as  conclusive  the 
decision  of  the  trial  court  that,  when  the 
plaintiff  saw  Cooper's  horses  upon  him,  be  did 
everything  to  protect  himself  from  injury  that 
could  reasonably  be  expected  of  a  person  of 
ordinary  prudence  under  similar  circum- 
stances, the  facts  found  lead  us  to  conclude 
that  the  proper  test  could  not  have  been  ap- 
plied to  the  plaintiff's  conduct  prior  to  that 
time.  If  the  facts  from  wUch  due  care  was 
inferred  by  the  trial  court  show  that  it  re- 
quired of  the  plaintiff  a  lower  degree  of  care 
tlian  that  Imposed  by  law,  there  was  an  error 
of  law,  and  the  conclusion  of  the  trial  court 
upon  the  question  of  contributory  negligence 
may  be  reviewed  by  this  court.  Morrissey  v. 
Bridgeport  Traction  Co.,  68  Conn.  215-217,  35 
Atl.  1126.  And  In  Inquiring  whether  a  proper 
degree  of  care  was  required  of  the  plaintiff 
we  must  not  only  consider  what  he  did  at  the 
last  moment  when  the  horses  were  upon  him, 
but  also  his  conduct  before  that  time  in  sit- 
ting upon  the  box  on  the  guard  rail  in  the 
position  he  did,  with  the  knowledge  which  he 
had  of  the  danger  to  which  he  waa  thus  ex- 
posing himself. 

In  Morrissey  v.  Bridgeport  Traction  Co.. 
supra,  we  held  that  the  trial  court  failed  to 
require  a  proper  degree  of  care  of  the  plain- 
tiff's servant,  In  holding  blm  free  from  con- 
tributory negligence  when  he  continued  to 
drive  along  on  a  street  railway  track  until 
the  car  overtook  and  struck  him,  which  he 
knew  was  approaching  from  behind  at  a 
greater  rate  of  speed  than  his  own.  We  said 
in  that  case  that  it  was  the  duty  of  the 
plaintiff's  servant,  under  the  circumstances, 
to  drive  off  the  track  without  loss  of  time, 
and  that  his  failure  to  do  so  was  negligence. 
In  Rowell  v.  Stamford  Street  B.  Co.,  61  Conn. 
376-^80,  30  AtL  131,  in  which  the  trial  court 
found  that  the  plaintiff  was  not  guilty  of 
contributory  negligence.  It  was  held  that 
there  was  error  In  ruling  that  certain  stones, 
tools,  and  fresh  dirt  left  on  the  side  of  the 
street  did  not  indicate,  to  one  who  bad  pre- 
vious knowledge,  that  workmen  were  dig- 
ging a  trench  at  this  place,  that  there  waa 
danger  In  driving  upon  the  defendant's  track. 
In  speaking  of  one  situated  as  the  plaintiff  in 
that  case  was,  this  court  said:  "He  must  use 
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his  senses  to  avoid  danger.  He  must  not 
sliut  his  eyes.  If  he  has  ]uiowiedge  that  a 
dangerous  place  exists,  there  can  t>e  no  pre- 
sumption In  bis  favor.  He  must  exercise 
care  not  to  fall  into  it,  and  be  is  bound  to 
make  use  of  all  the  means  of  knowledge 
which  are  reasonably  oi>en  to  him."  The  fail- 
ure of  a  person  to  use  and  act  apon  bis 
knowledge  of  the  perils  to  which  he  is  expos- 
ed, when  there  is  nothing  to  prevent  or  ex- 
cose  blm  from  doing  so,  is  negligence.  Nu- 
gent T.  New  Haven  St  Ry.  Co.,  73  Conn. 
139-143,  46  Ati.  876.  A  person  sUnding  ap- 
on a  sidewalk  is  iKtund,  for  the  purpose  of 
avoiding  injury,  to  exercise  some  decree  of 
care  with  reference  to  what  he  luiows  to  be 
the  traffic  In  the  roadway.  Hayden  v.  Fair 
Haven  &  W.  R.  Co.,  76  Conn.  355-362,  56  Atl. 
613.  One  has  no  right  to  calculate  close 
chances  of  avoiding  injury  and  throw  the 
risk  of  failure  on  the  other  party.  McCarthy 
V.  Consolidated  Ry.  Co.,  79  Conn.  73-76,  63 
Att  725. 

In  the  case  before  us  the  plaintiff  was  per- 
mitted to  cross  the  bridge  on  foot  in  going  to 
and  from  bis  work,  bnt  that  did  not  amount 
to  an  invitation  or  a  license  to  sit  on  this 
box  on  the  top  of  the  seven  and  a  half  inch 
wide  guard  rail,  and  chat  with  the  gate  tend- 
er. The  bridge  belonged  to  the  defendant, 
and  was  for  the  use  of  teams.  There  was  no 
footpath  on  it,  and  persons  who  were  permit- 
ted to  cross  it  on  foot  were  required  to  walk 
in  the  roadway  used  by  teams.  The  measure- 
ments of  the  bridge  and  of  the  tracks  show 
tbat  there  was  no  place  on  the  bridge  where 
a  person  could  sit  without  occupying  some 
part  of  the  driveway,  and  that  tbere  was 
no  place  outside  of  the  gatehouse  where  even 
the  gate  tender  could  sit  without  liability  of 
being  struck  when  a  two-horse  and  a  three- 
borse  team  truck  were  passing  each  other  op- 
posite blm.  As  tbe  plaintiff  was  familiar 
wltb  the  bridge  and  its  use,  all  these  facts 
were  known  or  apparmt  to  blm.  The  fact 
that  be  knew  tbat  one  and  two  horse  teams 
had  passed  each  other  on  the  bridge  without 
danger  to  one  in  his  position,  or  that  it  was 
barely  possible,  from  the  dimensions  of  the 
bridge  and  the  two  trucks,  for  these  two 
teams  to  have  passed  each  other  at  tbe  point 
they  did,  without  striking  the  plaintiff,  does 
not  relieve  tbe  plaintiff  from  the  charge  of 
negligence.  He  knew  that  these  were  not  the 
ordinary  teams  he  had  seen  pass  each  other. 
He  is  also  presumed  to  have  known  what  is 
a  matter  of  common  knowledge,  that  drivers 
of  such  teams  in  passing  each  other  under 


such  circumstances  as  those  described  In  the 
finding  are  not  to  be  expected  to  be  able  from 
their  seats  to  so  perfectly  control  and  guide 
their  horses  and  so  accurately  direct  their 
heavily  loaded  trucks,  that  they  will  not 
deviate  at  least  several  inches  from  a  desired 
course,  and  that  drivers  when  their  teams 
pass  each  other  under  such  circumstances 
must  give  their  attention  not  only  to  tbe  mo- 
tions of  their  own  borses,  but  those  of  the 
other  team. 

With  the  knowledge  of  which  the  plain- 
tiff was  possessed,  and  that  with  which  he 
was  chargeable,  be  would  not  have  been  jus- 
tified In  remaining  seated  upon  the  box  where 
he  was,  upon  the  belief  that  these  two  teams 
would  pass  each  other  without  hitting  him, 
if  they  met  at  the  point  where  he  sat.  Ap- 
parently he  did  not  entertain  such  a  belief, 
but  remained  where  he  was  engaged  in  con- 
versation without  thinking  that  the  teams 
would  meet  there  and  without  considering 
where  they  would  meet  He  was  negligent 
in  so  acting.  He  was  In  the  fall  possession 
of  bis  faculties.  He  saw  Kefford's  team 
come  onto  the  bridge  from  the  west  some 
time  after  he  saw  Cooper's  coming  onto  it 
from  the  east  and  while  he  heard  the  latter 
team  aproaching  him  on  tbe  bridge.  He 
knew.  If  tbe  two  teams  continued  to  advance, 
they  must  meet  on  the  bridge,  and  a  glance 
or  a  moment's  thought  would  have  shown  him 
that  they  would  probably  meet  near  him. 
Instead  of  using  his  senses,  as  he  should  have 
done,  to  learn  bis  danger  and  avoid  it  while 
be  could,  he  turned  his  back  to  the  teams, 
and  continued  his  chat  with  the  gate  toider 
and  gave  the  teams  no  further  attention.  In 
determining  whether  he  was  negligent,  be 
must  be  held  to  have  been  required  to  act 
as  well  upon  what  he  should  have  known,  as 
upon  what  he  knew.  Tbe  facts  show  that  the 
trial  court  failed  to  require  him  to  do  so, 
and  that  it  erred  In  not  boldlng  that  the 
plaintiff's  negllgoice  essmtlally  contributed 
to  bis  injury. 

Having  reached  this  condnslon,  we  are  not 
required  to  discuss  the  defendant's  claim  that 
in  finding  Cooper  guilty  of  negligence  the 
trial  coart  evidoitly  assumed  the  existence 
of  certain  distances  In  stated  situations  be- 
tween parts  of  the  tracks  and  parts  of  the 
bridge,  which  are  not  reconcilable  with  the 
measuremmts  given  in  tbe  finding. 

Tbere  is  error,  and  tbe  case  Is  remanded, 
with  directions  to  render  judgment  for  nomi- 
nal damages.    The  other  Judges  concurred. 
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DECKEE  V.  MANN. 

(Supreme  Coart  of  Errors  of  Connectlcat.  June 
18,  1907.) 

1.  AfPKAI/— EbKOR— QtTESTIONB  FOB  RevIKW— 

Failurb  to   Instsuot— Bvidenck  Not  in 

Kecord. 

An  aasignment  of  error,  on  the  ground  of 
failure  to  instruct  as  to  the  legal  effect  of  cer- 
tain evidence,  cannot  be  considered,  where  the 
record  does  not  recite  the  evidence. 

[EM.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  2,  Appeal  and  Error,  |  2933.] 

2.  Sams— Requests  vob  ob  Necesbitz'  ov.  Ik- 
stbuctior. 

An  assignment  of  error,  on  the  ground  of 
failure  to  instruct  aa  to  the  effect  of  certain 
evidence,  cannot  be  considered,  where  It  does 
not  appear  that  the  court  was  requested  to  in- 
struct on  that  matter,  or  that  a  proper  con- 
sideration of  the  evidence  required  such  an  in- 
•truction. 

(Ed.  Note.— For  caaea  ia  point,  aee  Cent.  Dis. 
vol.  2,  Appeal  and  Error;  f  1809.] 

8.  Same  —  Failube  to  Absioh  Pabticuiab 

Ebbob. 

An  assignment  of  error,  on  the  ground  of 
failure  to  instruct  as  to  the  legal  effect  of  evl- 
denee  tcniding  to  show  that  defendant  had  diit- 
puted  the  claims  of  plaintiff,  is  inadeouate  to 
raise  the  point  that  payment  npon  a  disputed 
claim  within  six  years  before  the  bringing  of  the 
action  would  not  suspend  the  running  of  the 
Htatute  of  limitations. 
4.  Samb  —  ABSiomiBiiT  or  Ebbobs-Oenebai. 

ASBianMEKT  OF  RxruSAX  or  NuiotBons  IN- 

STBUCTIONB. 

Under  Oen.  St.  1902,  i  802,  providing  that 
the  precise  error  claimed  shall  be  specifically 
Htated  in  the  reason  of  appeal,  a  mere  general 
assignment  of  error,  in  failing  to  charge  as 
requested,  is  insufficient,  where  there  were  nn- 
merona  requests  to  charge  on  different  subjects. 
[Bd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  I  8034.] 

Appeal  from  Court  of  Common  Pleas,  Hart- 
ford County;  John  Coats,  Judge. 

Action  by  Lonls  Decker  against  Gottlieb 
Mann.  From  a  Judgment  for  plaintlfT,  de- 
fendant appeals.    Affirmed. 

A.  S.  Campbell,  tor  aiwellant  M.  Bachax- 
neb,  for  appellee. 


THATEB,  J.  The  only  errors  cialmeH  Tn 
the  appellant's  reasons  of  appeal  are  tbat 
tbe  court  erred  in  Its  charge,  first,  *Mn  that 
it  did  not  Instruct  tbe  Jnry  as  to  the  legal 
effect  of  the  evidence  tending  to  show  tbat 
tbe  defendant,  within  six  years  before  the 
commencement  of  the  action,  hod  disputed 
the  claims  of  the  plaintiff";  second,  "la  that 
it  did  not  inatmct  the  jury  as  to  the  legal 
effect  of  tbe  evidence  tending  to  show  accord 
and  satisfaction  of  the  plaintiff's  claim"; 
and,  third,  "in  not  charging  the  jury  as  re- 
quested." 

The  evidence  referred  to  in  the  first  as- 
signment of  error  is  not  recited  in  the  rec- 
ord. It  does  not  appear  that  the  court  was 
requested  to  Instruct  the  jury  as  to  its  legal 
effect,  or  that  a  proper  consideration  of  the 
evidence  by  tbe  Jury  called  for  such  Instruc* 


tion.  Tbe  asslgnmoit  Is  clearly  inadequate 
to  raise  the  point,  urged  by  the  defendant's 
counsel  that  payments  made  upon  a  disputed 
claim  within  six  years  before  the  bringing  of 
the  action  would  not  raspend  the  ninnlng  of 
the  statute  of  llmitatlonB. 

The  second  assignment  raises  no  question 
for  consideration,  because  the  record  does 
not  show  that  any  evidence  of  an  accord  and 
satisfaction  was  offered  upaa  the  trial. 

Tbe  third  assignment  of  error  does  not 
comply  with  section  802  of  tbe  General  Stat- 
utes of  1902,  which  requires  that  the  pre- 
cise error  claimed  shall  be  specifically  stat- 
ed in  the  reason  of  appeal.  A  mere  general 
statement,  as  that  the  court  erred  in  char- 
ging as  It  did,  or  in  refusing  to  charge  as  re- 
quested, where,  as  in  this  case,  there  were 
numerous  requests  covering  a  number  of 
different  subjects.  Is  Insufficient  This  court 
has  repeatedly  refused  to  consider  claimed 
errors  which  were  attempted  to  be  raised  by 
such  general  assignments  of  errors.  Osborne 
V.  Troup,  60  Conn.  485,  400,  23  Atl.  157;  New 
England  Merchandise  Company  v.  Miner,  76 
Conn.  674,  676,  58  AtL  4;  Chase  v.  Waterbury 
Savings  Bank,  77  Conn.  295,  299,  59  Atl.  37, 
69  L.  R.  A.  329;  McAllIn  v.  McAllln,  77  Conn. 
398,  401,  59  AtL  413;  Farrell  v.  Eastern  Ma- 
chinery Company,  77  Conn.  484,  493,  59  AtL 
611,  68  L.  R.  A.  239,  107  Am.  St  Rep.  45. 

There  Is  therefore  no  question  of  law  prop- 
erly raised  on  the  record  for  our  considera- 
tion. 

There  is  no  error.  Tbe  other  Judges  con- 
curred. 


«PM.m) 
TATLOE  T.  GEORGE  W.  BTTSH  &  SONS 
00. 

(Snpreme  Court  of  Delaware.    May  8,  1907.) 

^Masteb  akd  Sbbtakt— InjUBTU  TO  Bkbtaiit 
—Fellow  SaBTAms. 

Plaintiff  was  hired  and  paid  from  day  to 
day  as  a  helper  on  defendant's  coal  wagons.  It 
was  part  of  plaintiff's  duty,  when  ordered  by 
the  stable  boss,  to  assist  in  bedding  the  stalls ; 
tbe  drivers  being  required  to  throw  out  straw 
from  the  loft  «f  the  stable  with  which  to  do 
the  bedding.  On  the  night  in  question,  after 
obtaining  his  pay  from  the  oflioe,  plaintiff  walk- 
ed in  a  passageway  In  the  stable  yard  to  the 
stable  to  get  his  dinner  pail,  and  as  he  walked 
near  one  of  the  stable  doors  a  driver,  without 
warning,  threw  a  bale  of  straw  from  the  loft, 
which  fell  on  plaintiff  and  seriously  injured 
him.  Held,  tbat  the  injury  occurred  at  a  time 
when  the  relation  of  master  and  servant  was 
still  sutMisting,  so  that  plaintiff  was  barred  of 
recovery  by  the  fellow  servant  rule. 

iEd.  Note. — For  cases  in  point,  see  Cent  Dig. 
.  34,  Master  and  Servant  if  160,  352,  353.1 

Eirror  to  Superior  Court,  New  Castle 
Oounty. 

Action  by  Lewis  B.  Taylor  against  the 
George  W.  Bush  Se  Sons  Company.  From  a 
Judgment  for  defendant  (61  Atl.  236),  plaintiff 
brings  error.    Affirmed. 
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Argued  before  NICHOLSON,  Ob.,  and 
SPRUANCB  and  BOTCE.  JJ. 

Franklin  Brockson,  tor  plaintiff  In  error. 
Christopber  L.  Ward  and  Jobn  P.  Nlelds,  for 
defendant  In  error. 

NICHOLSON,  Cb.  This  was  an  action  on 
tbe  case,  bronght  in  the  Superior  Court  in 
and  for  New  Castle  county  by  Lewis  B.  Tay- 
lor, the  plaintiff,  against  George  W.  Busb  A 
Sons  Company,  the  defendant,  for  the  recov- 
ery of  damages  for  personal  injuries.  Under 
tbe  instruction  of  tbe  court  below  the  Jory 
rendered  a  verdict  In  favor  of  tbe  deftodant ; 
tbe  plaintiff  having  declined  to  accept  a  n(»- 
iiult  Upon  this  verdict  Judgment  was  en- 
tered, and  a  writ  of  error  taken  by  tbe 
plaintiff.  In  the  conrt  beluw  the  motion  for 
a  nonsnit  was  based  upon  the  gronnd  that  It 
appeared  from  the  evidence  of  the  plaintiff 
that  be  was  a  servant  of  the  defendant  wh«i 
he  was  injured,  and  that  bis  Injury  was  due 
to  tbe  negligence  of  a  fellow  sffvant 

The  facta  in  the  case  are  in  substance  as 
follows:  The  plaintiff  was  employed  by  tbe 
defendant  company  as  one  of  tbe  helpers  on 
the  defendant's  coal  wagons.  He  had  been  so 
employed  for  about  three  months,  his  hiring 
being  from  day  to  day,  and  be  lived  about  14 
blocks  from  tbe  defendant's  place  of  busi- 
ness and  stables.  Tbe  plaintiff  and  other 
servants  of  the  defendant,  "drivers"  of  coal 
wagons  and  "helpers,"  were  in  the  habit  of 
bringing  their  dinners  each  day,  by  permis- 
sion of  tbe  defendant,  to  the  stables  and  sta- 
ble yard  of  the  defendant,  and  of  there  eating 
their  noonday  meal,  either  in  the  stable  or 
stable  yard,  and  leaving  their  dinner  pails  In 
the  stable  until  tbe  end  of  the  day's  wwk, 
when  they  carried  them  home.  The  plaln- 
tUTs  duties  included  some  occasional  work 
abont  tbe  stables,  when  so  ordered  by  the 
stable  boss,  such  as  putting  straw  in  the  stalls 
from  tbe  loft  above,  etc.  On  the  7th  of  April, 
1906,  about  6  o'clock  in  the  evHitng,  the  plain- 
tiff, after  receiving  bis  pay  slip  and  money 
.  at  tbe  company's  ofl3ce,  which  was  situated 
about  a  blo<^  from  the  company's  stid>leB, 
walked  to  tbe  stable  yard,  as  he  was  In  tbe 
habit  of  doing,  to  get  his  dinner  pail.  As  he 
was  walking  on  a  passageway  Inside  the 
company's  stable  yard,  near  a  door  of  one  of 
the  stables,  on  his  way  into  the  stable  to  get 
his  dinner  pall,  a  servant  of  the  defendant 
by  tbe  name  of  Blake,  one  of  the  defendant's 
drivers,  threw  a  bale  of  straw  out  of  the 
stable  loft,  which  fell  upon  and  seriously  in- 
jured him.  One  of  Blake's  duties  was  to  get 
straw  out  of  the  loft  to  bed  his  horses  with, 
and  he  generally  threw  it  out  of  the  window ; 
but  there  was  a  hole  In  tbe  back  part  of  tbe 
stable  loft,  and  It  was  sometboaes  thrown 
down  In  that  way.  The  plaintiff  had  no  no- 
tice or  warning  tiiat  tbe  straw  was  about  to 
be  thrown  down. 

There  are  a  number  of  assignments  of  er- 


ror, but  counsel  on  both  sides  practically 
agreed  that  there  Is  bnt  one  question  b^ore 
this  conrt;  that  is,  whether  the  plaintiff  was 
a  servant  of  the  defendant  at  the  time  be  was 
Injured.  The  counsel  for  the  plaintiff,  In  his 
elaborate  and  carefully  prepared  .brief,  ex- 
presses tbe  whole  of  his  contention  in  the 
following  words :  "It  is  respectfully  submit- 
ted that  the  evidence  sbows  that  tbe  plaintiff 
was  not  a  servant  of  the  defendant  at  the 
time  he  was  injured ;  that  be  was  injured  by 
gross  negligence  ot  the  defendant,  while  he 
was  on  its  premises  at  its  invitation,  and  In 
the  exercise  of  due  care  and  caution  upon 
his  part;  that  the  privilege  of  going  upon 
tbe  defendant's  premises  was  a  mere  gratuity, 
and  not  extended  to  him  by  any  contract  of 
service."  The  ground  upon  which  the  plain* 
tiff's  counsel  bases  bis  contenti<Ni  tbat  the 
plaintiff  was  not,  at  the  time  he  was  Injured, 
a  fellow  servant  of  Blake,  tbe  servant  of 
the  defendant  who  dnqmed  tbe  bale  of  straw 
npon  him.  In  consequence  of  which  be  was  in- 
jured, is  that  at  that  time  he  had  finished  his 
day's  work  and  was  off  dnty. 

The  question  raised  is  an  interesting  and 
important  one^  and  Involves  an  examination 
and  analysis  of  the  reasoning  of  the  author- 
ities which  have  established  what  is  called 
tbe  "fellow  servant"  or  "common,  employ- 
ment" doctrine,  in  order  to  determine  its  ap- 
plication to  such  a  state  of  facts  as  is  pre- 
sented in  tills  case,  or  to  ascwtaln  whether 
tbe  facts  and  circumstances  of  this  case  are 
within  the  scope  of  the  doctrine.  A  great 
number  of  antborlties  have  beaa.  cited  by 
counsel  on  both  sides,  who  have  furnished' 
tbe  court  with  very  full  briefs.  No  cases 
have  been  cited  from  our  own  Beports,  how- 
ever, and .  the  particular  qnestlim  involved 
comes  before  ns  as  a  case  of  first  impression 
In  this  state. 

The  opinion  of  Chief  Justice  Shaw  in  the 
case  of  FarweU  v.  Boston  ft  Worcester  B. 
Corp.,  4  Mete.  (Mass.)  48,  88  Am.  Dec.  339 
(1842),  is  unquestionably  the  "fountahi  bead" 
of  tbe  "fellow  servant"  or  "common  employ- 
ment" doctrine,  as  Pollock  states  in  bis  work 
on  Torts.  Justice  Harlan  quotes  and  adopts 
the  language  of  this  opinion  in  the,  case  of 
Hough  V.  Railway  Co.,  100  U.  8.  216,  25  L. 
Ed.  612  (1879),  when  for  tbe  first  time  It  Is 
explicitly  laid  down  by  our  Supreme  Court, 
and  in  the  leading  English  case  of  Bartons- 
hill  Coal  Company  v.  Beld,  8  Macq.  H.  L. 
Cases,  266  (1868),  tbat  being  the  case  In 
which  tbe  House  of  Lords  first  settled  the 
doctrine  for  both  England  and  Scotland, 
Lord  Chancellor  Cramworth  also  adopted 
and  paid  homage  to  this  opinion  of  Cbief 
Justice  Shaw.  In  order  that  we  may  have 
this  doctrine  before  us  in  a  most  authorita- 
tive form,  I  will  quote  from  Justice  Sbirlan's 
opinion  at  length, 

"The  general  rule,'  said  Chief  Justice 
Shaw,  in  Farwell  v.  Boston  ft  Worcester 
Railway  Corporation,  4  Mete.  (Mass.)  48,  83 
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Am.  Dec.  389,  'resulting  from  considerations 
as  well  of  Justice  as  of  policy,  Is  that  he  who 
engages  in  the  employment  of  another  for  the 
performance  of  specified  duties  and  services, 
for  compensation,  takes  upon  himself  the 
natural  and  ordinary  risks  and  perils  Inci- 
dent to  the  performance  of  such  services,  and 
in  legal  contemplation  the  compensation  is 
adjusted  accordingly;  and  we  are  not  aware 
of  any  principle  which  should  except  the  per- 
ils arising  from  the  carelessness  and  negli- 
gence of  those  who  are  in  the  same  employ- 
ment These  are  perils  which  the  servant  is 
likely  to  know,  and  against  which  be  can  as 
effectually  guard  as  the  master.  They  are 
perils  incident  to  the  service,  and  which  can 
be  as  distinctly  foreseen  and  provided  for  in 
the  rate  of  compensation  as  any  other.'  To 
prevent  misapprehension  as  to  the  scope  of 
the  decision,  be  deemed  it  necessary,  In  a 
subsequent  portion  of  his  opinion,  to  add: 
'We  are  far  from  Intending  to  say  that  there 
are  no  Implied  warranties  and  undertakings 
arising  out  of  the  relation  of  master  and  serv- 
ant. Whether,  for  instance,  the  employer 
would  be  responsible  to  an  engineer  for  the 
loss  arising  from  a  defective  or  ill-constructed 
steam  engine;  whether  this  would  depend  on 
an  implied  warranty  of  its  goodness  and  snf- 
flciency,  or  upon  the  fact  of  willful  miscon- 
duct or  gross  negligence  on  the  part  of  the 
employer,  If  a  natural  person,  or  of  the  super- 
intendent or  immediate  representative  and 
managing  agent,  In  case  of  an  Incorporated 
company — are  questions  on  wblch  we  give 
no  opinion.'  As  to  the  gen»'al  rule,  very 
little  conflict  of  opinion  is  to  be  found  In  the 
adjudged  cases,  where  the  court  has  been  at 
liberty  to  consider  It  upon  principle,  imcon- 
trolled  by  statutory  regulations.  The  dif- 
ficulty has  been  In  its  practical  application  to 
the  special  circumstances  of  particular  cases. 
What  are  the  natural  and  ordinary  risks  in- 
cident to  the  work  in  which  the  servant  en- 
gages; what  are  the  perils  which,  in  legal 
contemplation,  are  presumed  to  be  adjusted 
in  the  stipulated  compensation;  who,  within 
the  true  sense  of  the  rule,  or  upon  grounds 
of  public  policy,  are  to  be  deemed  fellow  serv- 
ants in  the  same  common  advemture  or  un- 
dertaking— are  questions  in  reference  to 
which  much  contrariety  of  opinion  exists  In 
the  courts  of  the  several  states.  Many  of  thi 
cases  are  very  wide  apart  in  the  solution  of 
those  questions." 

It  is  obvious  that  we  are  not  concerned  with 
the  limitations  and  exceptions  I  have  cited 
for  the  purpose  of  giving  a  more  complete 
statement  of  the  doctrine.  Upon  each  of 
these  limitations  or  exceptions,  and  upon  oth- 
ers as  w^  that  are  not  enumerated,  there 
are  a  bost  of  decisions  and  conflict  of  author- 
ity; but,  as  appears  from  the  statement  of 
the  case  before  us  already  made,  the  only 
question  for  this  coiut  to  decide  is  whether 
the  plaintifC,  at  the  time  be  received  the  in- 
Jury,  was  or  was  not  a  servant  of  the  de- 


fendant, within  the  scope  of  the  doctrine. 
In  a  case  where,  as  In  the  one  before  us,  no 
question  was  raised  but  the  single  one  wheth- 
er or  not  the  person  Injured,  the  plaintiff,  was 
at  the  time  of  the  injury  a  servant  of  the  de- 
fendant, within  the  scope  of  the  doctrine. 
Justice  Cochran,  of  the  United  States  District 
Court  (Dishon  v.  Cincinnati,  N.  O.  ft  T.  P. 
Ry.  Co.,  126  Fed.  197),  argues  as  follows,  after 
quoting  from  Justice  Harlan  a  section  of  the 
above  and  from  Pollock  on  Torts  a  statement 
of  the  doctrine  and  the  reason  for  it,  es- 
sentially the  same  as  that  I  have  quoted  from 
Chief  Justice  Shaw: 

"Serious  question  has  been  made  as  to 
whether  this  reasoning  and  the  fellow  serv- 
ant doctrine  based  upon  It  are  sound;  but 
that  this  reasoning  is  the  true  basis  of  that 
doctrine  is  not  now  disputed  by  any  one.  As 
Prof.  Pollock  ^ys,  it  'has  prevailed  In  the 
authorities.'  This  being  so,  this  reasoning 
should  be  given  its  full  force.  Thore  should 
be  no  sticking  in  the  bark  at  any  point  It 
should  be  held  that  the  servant  assumes  all 
the  risks  he  runs,  excluding  that  of  the  neg- 
ligence of  the  master,  and  including  that  of 
the  pure  negligence  of  co-servants,  whenever 
doing  anything  contemplated  by  his  contract 
of  employment;  1.  e.,  which  under  that  con- 
tract it  is  his  duty  or  he  has  a  right  to  do. 
In  other  words,  It  should  be  held  that  the  as- 
sumption of  risk  by  the  servant  is  as  broad 
and  sweeping  as  the  scope  of  action  on  his 
part  required  or  authorized  by  the  contract 
The  risk  of  the  servant  goes  with  him  where- 
ever  he  goes  under  his  contract  of  employ- 
ment and  the  assumption  should  accompany 
tiie  risk.  There  is  no  good  reason  for  hold- 
ing that  the  assumption  of  risk  exists  wben 
the  servant  is  doing  one  thing  required  of 
him  by  the  contract  and  does  not  exist  when 
he  Is  doing  another  thing  so  required,  or  that 
it  exists  wben  he  Is  doing  a  thing  required 
of  him  by  the  contract  and  does  not  exist 
when  he  is  doing  a  thing  which  he  Is  simply 
authorized  to  do  by  the  contract  Any  sti^ 
ping  short  therefore,  of  making  the  assump- 
tion by  the  servant  of  the  current  risks  of  his 
«nployment  as  wide  as  the  action  on  his  part 
contemplated  by  the  contract,  discredits  tbe 
principle  and  reasoning  on  which  the  fellow 
servant  doctrine  is  based,  and  that  doctrine 
Itself.  Hoice  It  is  never  a  test  of  the  aM>li- 
cation  of  the  fellow  sorvant  doctrine  to  any 
given  case  whether  or  not  the  injury  was  re- 
ceived by  the  servant  during  working  hours, 
or  when  he  was  at  work  after  working  hours. 
The  sole  test  of  Its  application  thereto  is 
whether,  at  the  time  of  the  injury,  the  serv- 
ant was  doing  something  which  it  was  his 
duty,  or  he  had  a  right  to  do  under  the  cwi- 
tract  If  be  was  so  acting,  the  doctrine  ap- 
plies; If  not,  it  does  not  apply.  I  think  this 
test  is  clearly  deduclble  from  the  relevant 
authorities." 

The  learned  judge  then  cites  and  analyses 
a  great  array  of  aathorities  in  a  very  lengthy 
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and  interesting  opinion,  quoting  very  fredy 
from  most  of  the  cases,  and  discriminating 
those  cited  in  support  of  tlie  plaintiff's  con- 
tention. His  conclusion  was  that  tlie  injuries 
received  by  the  decedent  of  the  plaintlfF,  Dis- 
lion,  were  caused  by  tlie  n^Iigence  of  a  fel- 
low servant,  and  therefore  the  defendant 
company  was  not  liable.  This  list  of  authori- 
ties seems  to  lie  absolutely  exhaustive.  No 
relevant  case  has  lieen  dted  by  counsel  ia  the 
argument  of  the  present  case  not  cited  and 
analyzed  in  the  opinion  of  Judge  Ckicbran, 
nor  liave  I  been  able  to  find  any,  and  it  seems 
unnecessary,  if  not  superfluous,  to  extend  the 
limits  of  this  opinion  by  any  wide  review  of 
autboritles. 

Counsel  for  the  defendant  in  their  admira- 
ble brief  have  selected  and  grouped  and  an- 
alyzed the  most  relevant  and  important  cases, 
not  only  those  directly  supporting  their  con- 
tention, but  tliose  cited  by  counsel  for  the 
plaintiff.  Of  these  Olilshannon  t.  Stony 
Brook  B.  B.  Co.,  10  Cusb.  (Mass.)  228,  lon- 
none  v.  Bailroad,  21  B.  I.  4S2,  44  Atl.  692, 
46  L.  R.  A.  730,  7»  Am.  St  Bep.  812,  Seaver 
V.  Boston  and  Maine  R.  R.  Co.,  14  Gray 
(Mass.)  4G6,  Oilman  v.  Eastern  B.  B.  Co., 
10  Allen  (Mass.)  233,  87  Am.  Dec.  635,  Mc- 
Qnirlc  T.  Shattuck,  160  Mass.  46,  36  N.  E. 
110,  38  Am.  St  Rep.  454,  Rosenbaum  v.  St 
Paul  R.  R.  (3o.,  38  Minn.  173,  36  N.  W.  447, 
8  Am.  St  Rep.  653,  Wright  v.  North  Hamp- 
ton R.  R.  Co.,  29  S.  E.  100,  122  N.  C.  862, 
and  Bowles  v.  Ind.  B.  R.  Co.,  62  N.  E.  94, 
27  Ind.  App.  672,  87  Am.  St  Bep.  279,  are 
cases  in  which  the  injuries  complained  of 
were  received  before  or  after  working  hours, 
yihea.  the  employe  was  tieing  conveyed  to  or 
from  bis  work,  and  it  was  held  in  each  case 
tliat  this  was  a  permissible  privilege  allowed 
by  the  defendant  to  tlie  complainant  in  bis 
capacity  as  servant.  The  transportation  was 
an  Incident  connected  with  the  employment 
of  the  plaintiff  while  in  the  enjoyment  of  it 
and  the  court  held  that  the  relation  of  serv- 
ant and  master  existed,  and  that  the  negli- 
gence of  the  servant  or  servants  engaged  in 
the  duty  of  transportation  was  n^Iigence  of 
a  fellow  servant 

Lowell  V.  Howell,  L.  R.  L  C.  P.  D.  161, 
Boidt  T.  New  York  Central  R.  R.  Co.,  18  N. 
y.  432,  Crowe  v.  New  York  Central  R.  R. 
Co.,  70  Hun,  37,  23  N.  T.  Supp.  1100,  Mele 
V.  Deia.  Hudson  Canal  Co.  (Super.  Ct)  14 
N.  Y.  Supp.  630,  and  Olson  r.  Andrews,  168 
Mass.  261,  47  N.  E.  90,  are  all  cases  in  which 
the  injuries  complained  of  were  received  on 
the  premises  of  the  defendant  before  or  after 
working  hours,  when  the  employ^  was  walk- 
ing to  or  from  his  work.  In  these  it  was 
tield,  in  like  manner,  that  which  the  employe 
was  doing  was  so  far  involved  in  his  serv- 
ice that  the  relation  of  master  and  servant 
then  existed.  In  Heldmaier  v.  Cobbs,  96  111. 
App.  315,  the  empUiyg  was  injured  during  the 
dinner  hour  while  eating.  In  Helmke  t.  Thil- 
many,  !L07  Wis.  216^  8S  N.  W.  800,  employe 


was  injured  after  his  work  was  over  by  cog- 
wheels in  a  closet  where  he  had  grone  for  his 
coat  In  Boyle  v.  Columbian  Fireproofing 
Co.,  182  Mass.  93,  64  N.  E.  726,  the  employe 
was  injured  on  an  elevator  on  which  he  was 
going  down,  with  other  workmen,  to  dinner. 
In  the  last  tiiree  cases  it  was  held  that  the 
relation  of  master  and  servant  existed,  with 
the  consequence  of  imposing  liability  on  the 
employer,  whose  negligence  caused  the  acci- 
dent and  there  was  no  question  of  negiig^ice 
on  the  part  of  a  fellow  servant 

Brydon  v.  Stewart,  2  Macq.  H.  Jj.  Cases, 
30,  was  a  Scotch  case  which  went  up  to  the 
House  of  Lords,  and  was  afterwards  quoted 
and  analysed  by  Lord  Cramworth  in  the 
leading  English  case,  which  I  have  cited 
above,  of  BartonshiU  Coal  Company  v.  Reld, 
3  Macq.  H.  L.  Cases,  266.  In  Brydon  v. 
Stewart  the  employes  were  injured  in  being 
drawn  out  of  a  mine  after  they  had  struck 
work,  and  the  master  was  held  liable  in  that 
case  (there  being  no  question  of  negligence  of 
a  fellow  servant),  because  tbe  relationship  of 
master  and  servant  was  still  subsisting.  Tbe 
facts  in  the  case  of  Dishon  v.  Cincinnati,  N. 
O.  &  T.  P.  Ry.  Co.,  already  discussed  and 
quoted.  Involved  an  application  of  tbe  prin- 
ciple deduced  from  the  cases  cited  by  the 
learned  judge'  in  that  case,  a  few  of  which 
we  have  considered  above,  which  it  is  not 
Incumbent  upon  us  in  the  present  case  eitber 
to  approve  or  disapprove.  In  sucb  a  case  as 
tbe  one  presented  there  can  be  no  doubt  of 
the  applicability  of  tbe  doctrine  as  laid  down 
by  the  authorities  we  have  cited. 

A  part  of  the  plaintifTs  duties  as  a  "help- 
er" to  assist  the  drivers  of  the  defendant 
company's  coal  wagons  in  the  delivery  of 
coal  was,  as  he  testifies,  to  feed  the  horses 
in  the  defendant's  stables,  or  put  straw  in 
their  stalls,  mend  harness,  etc.,  whenever  he 
was  called  upon  by  the  stable  boss  to  per- 
form sucb  services,  while  it  was  one  of  the 
regular  duties  of  the  drivers  to  get  straw 
down  for  the  horses  from  tbe  stable  loft  A 
nooning  of  only  30  minutes  was  allowed  to  tbe 
"beipers"  and  "drivers,"  and  ttie  privilege 
was  accorded  to  them  of  eating  their  noonday 
meal  in  tbe  stables  or  stable  yard  and  of 
leaving  their  dinner  pells  in  the  stable,  call- 
ing for  them  at  the  end  of  each  day's  work, 
a  privilege  obvlonsly  accorded  to  them  by  the 
defendant  company  in  part  for  the  reason  that 
the  employes  might  thus  eat  their  noonday 
meal  and  be  on  the  spot  ready  for  work  again 
at  the  end  of  their  30  minutes'  nooning. 
Plaintiff  testifies  that  he  lived  about  14 
squares  away  from  the  stable,  too  far  for 
him  to  go  home  for  his  dinner  in  the  time  al- 
lowed. 

It  follows  that,  when  the  plaintiff  was  in- 
jured In  tbe  defendant  company's  stable  yard 
at  tbe  end  of  his  day's  work,  immediately 
after  getting  his  pay  slip  and  money,  and 
just  as  he  was  atiout  to  enter  a  stable  door 
for  the  purpose  of  getting  his  dinner  poll,  la 
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accordance  with  Us  cnstom,  the  injury  occur- 
red on  the  defendant's  premises,  where  bis 
work  was  In  part  performed,  while  he  was 
enjoying  a  privilege  allowed  by  the  defendant 
to  the  plaintiff  in  his  capacity  as  servant, 
and  BO  far  tnvolTed  In  his  service  that  the 
relation  of  master  and  servant  -Was  then  mib- 
Bfsting.  Therefore,  as  It  Is  Bdmltted  that  the 
iBjnry  was  caused  by  the  negligence  of  one 
of  the  defendant  company's  drivers,  a  serv- 
ant oigaged  in  the  same  kind  of  employment, 
by  dropping  upon  his  bead  without  warning 
a  bale  of  straw,  and  It  Is  not  contended  that 
this  servant  of  the  defendant  was  known  in 
any  way  to  be  Inoompetent,  or  that  the  mas- 
ter was  gulity  of  any  negligence  in  employing 
him  or  ia  failing  to  provide  other  methods  or 
appliances  for  the  transfer  of  straw  from 
the  loft  to  the  horses'  stalls.  It  follows  that 
the  case  comes  clearly  within- the  so-called 
fellow  servant  doctrine,  and  that  the  employ- 
er Is  not  liable. 

We  think  there  was  no  error  In  the  rulings 
or  charge  of  the  learned  Chief  Justice,  and 
therefore  the  judgment  of  the  court  below 
Ig  affirmed. 


(W  Vt.  IT) 

ROTCB  V.  CARPENTER  et  sL 
(Supreme  Court  of  Vermont.     May  10,  1907.) 

1.  AsaiONVERT— Bond  fob  Dsed. 

A  bond  for  a  deed  is  a  contract  for  the  sale 
of  real  estate,  and  is  assignable. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  4,  Assignments,  |9  29,  82 ;  vol.  48,  Vendor 
and  Purchaser,  S  443.] 

2.  Vkndob  and  Pubchabeb— Bond  tob  Deed 
—Title. 

A  purchaser  in  a  bond  for  a  deed  of  real 
estate  is  the  equitable  owner  of  the  land,  and 
an  assignee  of  the  bond  takes  the  same  estate. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
voL  48,  Vendor  and  Purchaser,  {{  442,  443.] 

3.  Sahx. 

The  equitable  owner  of  land,  who  subse- 
qneatly  obtained  a  deed  thereof,  gave  to  a  pur- 
<^aser  a  bond  for  a  deed,  who  paid  a  part  of 
the  price  and  entered  into  possession,  and  then 
transferred  the  premises  by  indorsement  on  the 
bond  to  a'  third  person,  who  retained  possession 
until  he  surrendered  it  to  the  purchaser  and 
gave  him  the  bond,  with  an  indorsement  recit- 
ing that  the  third  person  transferred  the  prem- 
ises to  the  purchaser.  The  purchaser  transfer- 
led  by  indorsement  on  the  bond  to  the  orator, 
'vho  took  and  retained  possession  of  the  prem- 
■ses.  Beld,  that  equity  would  treat  the  trans- 
actions as  conveying  the  equitable  title  to  tiie 
urator. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vsJ.  48,  Vendor  and  Purchaser,  H  442,  448.] 

4.  ApvnALi—^ABTEx'B    RxFOBS— Review— E>z- 

CEPnONS. 

Where,  in  a  suit  tried  before  a  master,  the 
record  does  not  show  a  certain  document  pre- 
sented to  the  master,  an  exception  to  his  report 
becanse  of  his  ruling  in  relation  thereto  will 
not  be  considered. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
TOl.  8,  Appeal  and  Error,  H  28&7-2809.] 
6.  Saue. 

The  question  whether  a  master  erred  In  te- 
teiving  and  oonsidertec  in  tlie  depoaitlMi  ot  * 


witness  questions  and  answers  specifically  ob- 
jected to  by  one  of  the  parties  at  the  time  of  the 
taking  of  the  deposition  is  not  presented  for  re- 
view, where  the  report  of  the  master  says  noth- 
ing regarding  any  objection  to  the  deposition, 
and  it  has  not  been  furnished  the  court. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  H  2807-2899.] 

6.  Same. 

The  question  whether  the  master  erred  in 
receiving  or  rejecting  testimony  is  not  raised. 
where  his  report  does  not  show  that  any  objec- 
tions were  made  before  him  on  which  enceptioDs 
tb  the  reception  or  rejection  of  testimony  were 
based,  and  where  it  does  not  refer  to  the  tran- 
script of  the  testimony  for  that  purpose,  though 
reference  is  made  to  the  transcript  in  the  ex- 
ceptions. 

[Ed.  Note.— For  cases  bi  point,  see  Cent  Dig. 
vol.  8,  Appeal  and  Error,  §$  2897-2899.] 

7.  ESrOI>FEIr-KKOWI.EDOK      Of     FAOTS— RELI- 
ANCE BT  Advebse  Pabtt. 

An  upper  mill  owner,  who  saw  a  lower  mill 
owner  expend  his  money  in  building  a  dam  and 
mill,  and  did  not  make  objection  and  furnished 
materials  for  the  dam,  was  not  estopped  by  ac- 
quiescence or  laches  from  asserting  his  rights 
against  the  lower  mill  owner  because  of  his  set- 
ting back  water  and  injuring  the  water  power 
of  the  upper  mill,  where  when  he  furnished  the 
materials  he  did  not  know  what  the  effect  of  the 
erection  of  the  dam  would  be,  and  where  the 
lower  mill  owner  did  not  rely  on  the  conduct  of 
the  upper  mill  owner. 

[Ed.  Note.— For  oases  hi  point,  aee  Cent  Dig. 
vol.  10,  Estoppel,  i  180.] 

8.  Bahx. 

Acquiescence  in  the  wrongful  act  of  anoth- 
er, such  as  will  operate  to  preclude  the  obtaining 
ot  equitable  relief,  must  be  not  only  with  knowl- 
edge of  the  wrongful  acts,  but  also  of  their  in- 
jurious consequences,  and  the  same  must  laat 
for  such  an  unreasonable  length  of  time  as  to 
make  it  inequitable  to  enforce  the  remedies  of 
equity  against  the  wrongdoer. 

[Ed.  Note.— For  cases  in  point,  aee  Cent  Dig. 
vol.  19,  Estoppel,  I  128.] 

9.  Nuisance— Eqcitablk  Relikt. 

Courts  of  equity  will  redress  an  injury  re- 
sulting from  a  iHFlvate  nuisance  only  where  the 
injury  resulting  cannot  be  adequately  compen- 
sated by  damages  at  law,  or  where  from  the  con- 
tinuance Of  the  nuisance  a  constantly  recurring 
grievance  arises  which  cannot  be  otherwise  pre- 
vented th<u  by  injunction. 

[Ed.  Note.— For  cases  in  point,  we  Cent  Dig. 
vol.  37,  Nuisance,  i  66.] 

10.  Watebs    and    Wateb    Coubbes— Waisb 
PowKB— Injcbt  vaoii  Dam— Injunction. 

In  a  suit  for  relief  from  injuries  sustained 
in  consequence  of  the  maintenanoe  of  a  dam, 
causing  backwater  to  interfere  with  an  upper 
mill  owner's  water  power,  the  evidence  showed 
that  the  water  was  frequently  set  back  on  the 
upper  mill  owner's  wheel  so  as  to  seriously  ob- 
struct it  and  render  it  impossible  to  obtain  sufS- 
clent  power  to  run  the  mill,  and  that  the  dam- 
age would  c(«tinue  to  a  greater  or  less  extent, 
dependent  on  the  character  of  the  mill  of  die 
upper  owner  and  the  amount  of  business  he 
could  command,  as  long  as  the  lower  mill  owner 
maintained  the  dam  at  the  present  height 
There  was  no  evidence  of  the  comparative  values 
of  the  properties  affected,  nor  of  the  balance  of 
convenience  or  inconvenience  in  granting  or 
witliholding  equitable  relief.  B'ld,  that  equity 
would  perpetual  iv  enjoin  the  ms.!btenance  of  tb» 
lower  dam  in  such  a  way  as  to  interfere  with  the 
upper  water  power. 

[Ed.  Note.— For  cases  in  noint,  see  Cent  D5t 
vol  4&,  Waten  and  Water  OouTaea,  d  260,  201J 
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ippeal  In  Ctaoncery,  Windsor  Ctonntj; 
James  M.  Tyler,  Chancellor. 

Suit  by  Edwin  W.  Royce  against  Norrls 
Carpenter  and  another.  Heard  on  appeal, 
answer,  master's  report,  and  exceptions. 
From  a  decree  tor  the  orator,  defendants 
appeal.    Affirmed. 

Argued  before,  ROWELL,  O.  J.,  and  MDN- 
SON,  WATSON,  STAFFORD,  and  HABEIL- 
TON,   JJ. 

Wm.  W.  Stickney,  John  O.  Sargent,  and 
Homer  L.  Skeels,  for  appellant  Gilbert  A. 
Davis  and  Waterman  it  Martin,  for  aiK 
ptflees. 


MUlyard."  The  allegations  fm-ther  are  that 
the  orator  holds  a  bond  for  a  deed  and  Is  Ic 
possession  of  the  land  above  referred  to  as 
formerly  owned  and  occupied  by  William 
Earle,  This  land  Is  on  the  sonth  side  of 
the  river  against  and  extending  below  the 
orator's  mill,  and  is  bounded  on  the  north 
by  the  river.  It  Is  called  the  'K)rmsby"  or 
"Barle  lot,"  bat  hereinafter  reference  will  be 
made  thereto  as  the  "Earle  lot"  The  de- 
fendants, having  purchased  of  Agatha  M. 
Moore  the  land  bordering  the  orator's  mill 
property  on  the  east  and  known  as  the 
"Shaw  lot,"  In  1800  erected  •  dam  acioas 


WATSON,  J.  The  allegations  of  the  MU 
•bow  that  for  some  years  the  orator  has 
been  and  now  is  the  owner  of  a  certain 
sawmill  on  the  northerly  bank  of  Black 
river,  in  the  town  of  Plymouth,  together 
with  the  water  privilege  and  the  land  con- 
nected therewith;  the  same  being  occupied 
and  used  by  him  for  lumbering  purposes, 
which  premises  are  bounded  on  the  south 
by  land  formerly  owned  and  occnpled  by 
William  Earle,  and  on  the  east  by  land 
tiynnerlj  owned  by  Agatha  M.  Moore.  It 
appears  from  the  report  that  In  earlier  days 
the  land  about  the  orator's  mill,  and  owned 
In  connection  with  It  was  called  the  "Brlggs 


the  river  a  short  distance  below  the  orator's 
dam  and  mill,  and  thereby  flowed  some  ot 
the  Barle  lot  to  his  damage,  and  also  set 
back  the  water  In  the  river  so  as  to  flow 
his  land  and  Injure  bis  water  power  and  saw- 
mill. The  orator  prays  that  the  defend- 
ants may  be  enjoined  from  thus  overflowing 
his  land  and  injuring  Us  water  power  and 
sawmill,  for  an  account  to  be  taken  of  the 
damages,  and  for  general  relief.  September 
28,  1899,  John  A.  Woods  owned  the  equi- 
table title  to  the  Earle  lot,  and  It  became 
his  by  deed  July  31,  1900.  On  the  former 
date  he  gave  a  bond  for  a  deed  of  the  same 
to  Joseph  M.  Dyer,  who  paid  NO  towards 
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the  purcbase  price  and  entered  Into  posses-  i 
sloD  of  tlie  property.  November  6,  1899, 
Dyer  and  bis  wife  transferred  the  same  by 
Indorsement  on  tbe  bond  to  Orlando  L. 
Coolidge;  tbe  latter  taking  possession.  He 
retained  tbe  possession  until  June  11,  1000, 
when  be  surrendered  it  to  Dyer  and  gave 
him  the  bond;  there  being  no  transfer  In 
writing,  except  tbat  Coolidge  placed  thereon 
in  writing:  "I,  tbe  said  O.  L.  Coolidge, 
transferred  to  tbe  said  J.  M.  Dyer,  June  11, 
1900."  September  4th,  following,  Dyer  and 
wife  transferred  tbe  same,  by  endorsement 
on  tbe  bond,  to  tbe  orator,  who  took  posses- 
sion of  tbe  place  and  has  retained  it  ever 
since.  Tbe  bond  and  transfer  to  tbe  orator 
were  recorded  In  tbe  land  records  of  tbe 
town.  On  tbe  Ist  day  of  tbe  next  month  a 
payment  fell  due  on  the  bond.  This  and  all 
subsequent  payments  falling  due  thereon  to 
tbe  time  of  the  bearing  bef<M:e  tbe  master 
were  made  by  the  orator.  Tbe  bond  was  a 
contract  for  tbe  sale  of  land  and  assignable. 
Under  sucb  a  contract  the  purchaser  If 
treated  in  equity  as  the  equitable  owner  of 
tbe  land,  and  an  assignee  takes  tbe  same 
equitable  estate. 

It  Is  said  that  Dyer  and  wife,  after  their 
transfer  to  Coolidge,  bad  no  legal  title  to 
the  contract,  and  hence  they  could  assign  no 
interest  therein  to  tbe  orator.  Tbe  assign- 
ment back  to  Dyer,  though  Informal,  was 
written  by  Coolidge  on  the  bond.  In  connec- 
tion therewith  he  gave  the  bond  to  Dyer  and 
surrendered  tbe  possession  of  the  property. 
By  this  transaction  the  parties  Intended  man- 
ifestly that  all  tbe  equitable  rights  In  tbe 
property  under  the  contract  owned  by  Cool- 
idge should  be  assigned  to  Dyer.  A  court 
of  equity  will  regard  the  substance,  rather 
than  the  mere  form,  of  the  assignment,  and 
give  It  such  effect  as  tbe  parties  Intended. 
Under  the  subsequent  assignment  from  Dyw 
and  wife,  the  orator  has  tbe  same  rights. 

Shortly  before  Dyer  transferred  tbe  bond 
to  Coolidge,  the  defendant  Carpenter  ap- 
plied to  them  for  tbe  privilege  of  flowing  the 
water  of  the  river  upon  the  Earle  place, 
if  the  defendants  should  erect  their  dam 
as  It  is  now  located.  Wood,  Dyer,  and 
Carpenter  met  near  tbe  place  of  tbe  dam 
and  verbally  agreed  that  the  defendants 
might  build  their  dam  of  tbe  height  later 
set  forth  in  the  deed  from  Wood  to  them, 
dated  June  0,  1900,  on  Carpenter's  paying 
$25  to  be  applied  on  the  bond  to  Dyer.  At 
sometime  the  $25  were  paid  by  Carpenter 
to  Wood,  but  it  was  never  indorsed  on  tbe 
bond.  When  the  bond  was  assigned  to 
Coolidge,  be  had  notice  of  tbe  agreement 
with  Carpenter,  and  consented  to  It.  Tbe 
record  does  not  show  tbat  the  orator,  at 
tbe  time  of  his  purchase  of  tbe  bond,  bad 
actual  notice  of  this  agreement  or  of  such 
payment;  but  facts  are  found  touching  the 
question  of  coustructive  notice.  The  dam- 
ages to  tbe  Earle  land  are  reported  separ- 
ately, and  tbe  question  whether  on  tbe  facts 


found  the  orator  was  entitled  to  recover  the 
same  was  submitted  to  the  court.  The"court 
below  disallowed  these  damages,  thereby 
Impliedly  holding  the  orator  chargeable  with 
constructive  notice.  Since  in  this  no  claim 
of  ecror  is  made,  we  pass  to  the  other  branch 
of  the  case. 

Tbe  determination  of  tbe  true  location  of 
the  division  line  between  the  land  of  the 
orator  and  tbe  land  of  the  defendants  Is  es- 
sential to  the  decision  of  the  case.  The  ora- 
tor claimed  before  the  master  tbat  It  was  the 
southerly  portion  of  line  Iv  to  7  on  the  plan 
marked  "Batchelder's  Plan,"  and.  If  not  this 
line,  then  tbe  line  3  to  4  to  8  on  the  same 
plan,  or  a  Ibie  near  them.  This  line  as 
first  above  given  strikes  the  south  bank  of 
Black  river  about  14  rods  southerly  of  the 
founda^on  of  the  old  sawmill,  which  stood 
pretty  near  where  the  orator's  present  mill 
stands.  The  defendants  claimed  the  tme 
line  starts  on  the  south  bank  of  tbe  river  4 
rods,  or  nearly  tbat  distance,  below  tbe  ora- 
tor's mill.  Tbe  master  finds  tbat  the  orig- 
inal line  between  the  Brlggs  mlllyard  and 
the  Shaw  lot  was  the  southerly  end  of  tbe 
line  It  to  7  laid  down  on  the  plan,  and 
that  in  tbe  early  days  tbe  Brlggs  mlllyard 
came  down  the  river  to  tbat  line.  Tbe  de- 
fendants did  not  seriously  question  this,  but 
contended  tbat  about  1831  there  was  a 
change  made  in  the  location  of  the  line,  bo 
that  it  commenced  on  tbe  south  bank  of  the 
river,  4  rods,  or  about  that  distance,  down 
stream  from  tbe  foundation  of  tbe  Brlggs 
sawmill  as  It  then  existed.  But  from  all  tbe 
evidence  the  master  was  unable  to  find  that 
the  line  was  ever  changed  from  wb«e  it 
originally  ran,  and  he  finds  the  line,  com- 
mencing at  point  7  on  the  plan,  and  running 
toward  point  Iv,  as  far  as  tbe  road  or  wall 
to  be  the  true  line  between  the  parties.  It  is 
said,  however,  that  tbe  master  reached  this 
conclusion  by  an  erroneous  construction  of 
Exhibit  27,  a  deed  from  Franklin  Prior  to 
Walter  Fletcher,  dated  January  25,  1831. 
The  master  construed  this  deed  as  conv^ing 
one  undivided  half  of  tbe  Shaw  lot;  where- 
as, the  defendants  say  It  should  have  been 
construed  as  conveying  the  whole  lot.  Tbe 
defendants  objected  to  tbe  construction  giv- 
en, because  they  said  that  when  properly 
construed  the  title  to  tbe  Shaw  lot  and  to 
the  Brlggs  mill  lot  merged  in  Fletcher,  and 
tbat  he  made  a  change  In  the  division  line 
between  them.  Tbe  master  says  sucb  merger 
could  not  have  been,  for  the  title  to  tbe 
Shaw  property  was  In  Prior  and  Fletcher, 
and  they  conveyed  it  September  20,  1831,  by 
their  warranty  deed,  to  I.  P.  Brown,  bound- 
ing it  on  tbe  up-river  side  by  the  Brlggs 
sawmill  yard. 

If  tbe  master's  construction  is  right,  there 
could  be  no  sucb  merger  of  title  as  defaid- 
ants  claim.  Nor  could  there  be  if  bis  con- 
struction is  wrong:  June  29,  1825,  Asa 
Brlggs  conveyed  tbe  mill  lot  to  Asa  Brlggs, 
Jr.  Tbe  findings  show  that  the  land  tlins 
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conveyed  Included  the  Brlggs  milliard,  ex- 
tending down  the  river  to  tbe  "original  line" 
between  It  and  the  Shaw  lot  No  further 
change  of  title  appears  until  October  23, 
1828,  whm  Asa  Brlggs  and  Asa  Briggs,  Jr., 
conveyed  the  property  to  Walter  Fletcher; 
the  point  of  beginning  named  in  the  deed  be- 
ing "about  four  rods  south  of  the  sawmill; 
tb^nce  northerly  across  the  road  to  I.  P. 
Brown's  land."  With  the  point  of  beginning 
and  the  easterly  line  as  thus  given,  Fletcher 
took  by  that  conveyance  no  title  to  the  land 
between  the  two  lines  here  claimed  by  the 
respective  parties.  That  remained  In  Asa 
Brlggs,  Jr.,  or  In  him  and  his  father.  Jan- 
uary 25,  1831,  Fletcher  conveyed  the  mill 
property  by  the  same  description  to  Franklin 
Prior,  and  Prior  on  the  same  day  executed 
to  Fletcher  Exhibit  27,  before  noticed.  There 
was  still  the  land  between  the  two  lines 
owned  by  neither  Prior  nor  Fletcher,  and  as 
an  inevitable  sequence  to  defendants'  posi- 
tion there  could  have  been  no  merger  of  title. 
Nor  could  there  be  a  resulting  merger  from 
the  orator's  predication  that  the  easterly  line 
of  the  mlllyard  has  always  remained  the 
•ame.  For  then,  under  the  conveyances  of 
January  25,  1831,  Prior  took  tbe  mill  lot, 
and  Fletcher  the  Shaw  lot,  with  the  original 
dividing  line  between  them.  In  either  view, 
therefore,  the  defendants'  objection  to  the 
master's  construction  of  deed  Exhibit  27, 
regarding  Its  force  as  evidence  bearing  on 
the  line  In  question — and  it  was  in  this  re- 
spect that  the  objection  was  made — is  with- 
out force.  No  other  objection  is  available  un- 
der the  exception.  Sargent  v.  Burton,  74  Vt. 
24,  62  Atl.  72;  Bourne  v.  Bourne,  69  Yt  251, 
37  Atl.  1019;  Allen's  Adm'r  t.  Allen's 
Adm'rs,  79  Vt  173,  64  Atl.  1110. 

Defendants  argue  that  other  deeds  were 
also  misconstrued  by  the  master;  but  be  this 
as  It  may,  no  exception  brings  the  matter 
before  us. 

The  master  further  finds  that  the  line  on 
the  plan  drawn  from  3  to  8  represents  the 
division  line  between  the  orator's  land  and 
that  of  the  defendants,  by  prescription;  but 
In  making  this  finding  testimony  was  used 
given  by  one  Frederick  A.  Butler,  the  orator's 
Immediate  grantor,  showing  a  contract  be- 
tween him  and  Wlnslow  H.  Sawyer,  a  form- 
er owner  of  the  Sbaw  lot  and  now  dead, 
whereby,  for  a  consideration  paid  by  the 
former  to  the  latter,  the  line  was  established 
as  above  Indicated,  with  subsequent  use  and 
occupation  to  the  line  thus  established  by 
Butler  under  a  claim  of  right  for  more  than 
15  years.  Defendants  objected  to  Butler's 
testifying  to  any  contract  with  Sawyer,  the 
latter  being  dead,  and  they  stand  on  an  ex- 
ception to  the  report  based  thereon.  It  Is  un- 
necessary to  consider  the  question  thus  rais- 
ed, since  the  original  line  as  found  by  the 
master  stands  as  the  true  tine  between  the 
parties.  It  is  for  the  same  reason  unnec- 
essary to  consider  the  questions  argued  re- 
lating to  the  admissibility  of  any  of  the  tes- 


timony of  this  witness  bearing  on  the  ex- 
istence of  the  prescriptive  line.  Including  his 
acts  and  declarations  concerning  it 

It  is  further  contended  that  all  of  the  tes- 
timony given  by  Butler  should  have  been  ex- 
cluded from  consideration,  for  the  reason 
that  he  was  not  present  after  the  close  of 
the  hearing  before  the  master,  to  be  further 
cross-examined.  The  witness  was  examined 
and  cross-examined  before  the  master  fully. 
When  the  hearing  there  was  closed,  each 
party  reserved  the  right  to  take  the  deposi- 
tions of  one  or  two  persons,  and  the  de- 
fendants' solicitor  said  he  wished  to  cross- 
examine  Butler  further  and  reserved  that 
right  No  farther  cross-examination  was  had. 
Whose  fault  It  was  the  master  had  no  knowl- 
edge. The  master  states  that  a  copy  of  a 
subpoena  for  taking  the  depositions  of  Abram 
Merrill  and  Butler  was  sent  him  by  defend- 
ant's solicitor,  claiming  it  showed  the  orator 
in  fault  for  defendants'  not  having  Butler's 
deposition  to  use.  He  further  states  that  no 
service  of  the  subpoena  on  Butler  was  shown 
by  the  copy,  and  he  could  not  find  from  it 
that  it  was  the  fault  of  the  orator  that  the 
deposition  was  not  taken.  The  exception  to  the 
report  In  this  r^ard  is  because  the  master 
was  misled  as  to  the  character  of  the  docu- 
ment relating  to  the  taking  of  the  deposition 
—that  it  was  not  a  subpoena,  but  a  citation 
served  on  defendants  to  be  present  at  the 
taking  of  Butler's  and  Merrill's  depositions 
by  the  orator,  and  therefore  it  was  Incum- 
bent on  the  orator  to  show  why  Butler's  dep- 
osition '  was  not  taken  accordingly.  The 
paper  thus  In  question  was  made  a  part  of 
the  master's  report,  but  neither  It  nor  a  copy 
has  been  furnished  the  court  Hence  we  can- 
not say  that  the  master  was  In  error. 

Exception  was  saved  to  the  report  because 
the  master  received  and  considered  In  Mer- 
rill's deposition  questions  and  answers  spe- 
cifically objected  to  by  defendants  at  the  time 
of  the  taking.  Although  the  r^mrt  makes 
reference  to  the  deposition  for  another  pur- 
pose, it  says  nothing  regarding  any  objection 
thereto,  nor  has  tbe  deposition  been  fur- 
nished. The  exception  refers  to  the  deposi- 
tion. Sev^al  other  exceptions  were  taken  to 
the  report  because  the  master  received  or  re- 
jected certain  pieces  of  testimony.  The  report 
does  not  show  that  any  objections  were  made 
before  the  master  on  which  these  exceptions 
are  based ;  n^i-  does  It  refer  to  the  transcript 
of  testimony  for  that  purpose.  Reference  is 
made  to  the  transcript  in  defendants'  excep- 
tions, but  this  does  not  bring  It  before  the 
court  Sowles'  Adm'r  v.  Sartwell,  76  Vt  70, 
56  Atl.  282.  These  exceptions  therefore,  in- 
cluding those  relating  to  the  deposition,  are 
not  considered. 

The  defendants  began  to  erect  their  dam  In 
May,  1900.  At  that  time  the  orator  was  in 
the  South,  returning  the  last  days  of  June. 
He  then  knew  defendants  were  erecting  their 
dam,  and  sawed,  or  caused  to  be  sawn,  in 
hia  mill  some  timber  to  be  used  in  the  dam. 
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It  ifl  nt^ed  that  the  orator's  conduct  In  this 
respect,  together  with  his  standing  by  and 
seeing  defendants  expend  their  money  In 
bnllding  the  dam  and  mill,  without  making 
objection,  constitutes  such  acquiescence  and 
laches  on  his  part  as  will  estop  blm  in  equity 
from  asserting  his  rights  here  claimed.  The 
master  states  that  there  was  no  evidence  that 
the  material  was  furnished  with  such  knowl- 
edge of  what  the  effect  of  the  erection  of  the 
dam  and  mill  wonid  be  upon  the  orator's  mill 
as  estops  the  latter  from  relief  In  the  premis- 
es. Nor  was  any  finding  made  that  the  de- 
fendants rolled  upon  the  conduct  of  the  ora- 
tor tai  this  behalf,  or  were  thereby  Influenced 
in  their  actions.  There  can  be  no  estoppel 
unless  the  party  alleging  It  relied  uptm  the 
representation — whether  in  words,  acts  or  si- 
lence— of  the  party  to  be  estopped,  was  In- 
dnced  to  act  by  It,  and,  thns  relying  and  in- 
duced, did  take  scnne  action.  Wooley  t.  Sd- 
son,  35  Vt.  214;  Wells  v.  Austin,  00  Vt  157, 
H)  Ati.  406 ;  2  Pom.  Bq.  Jur.  g  812. 

Nor  was  there  such  acquiescence  in  the 
wrongful  acts  of  the  defendants  by  the  orator 
as  will  operate,  on  principles  of  and  In  anal- 
ogy to  eetonwl,  to  preclude  him  from  obtain- 
ing equitable  relief,  leaving  him  to  his  reme- 
dy at  law.  To  hflve  this  effect  the  aoquies* 
coice  must  be  not  only  with  knowledge  of  the 
wruigful  acts  themselves,  but  also  of  their 
injorious  oonsequences,  and  It  must  last  for 
such  an  unreasonable  length  of  time  as  to 
make  it  Inequitable  to  the  wrongdoer  to  en- 
force the  remedies  of  equity  against  him  after 
being  suffered  to  go  on  unmolested  and  with 
apparent  acquiescence  In  his  conduct  Here 
the  orator's  knowledge  of  the  Injurious  con- 
sequences is  negatived  by  the  findings.  Hence 
there  is  no  quasi  estoppel.  2  Pom.  Eq.  Jur. 
{  817;  Olty  of  Logansport  r.  Uhl  et  al.,  80 
Ind.  681,  48  Am.  Rep.  108 ;  Bausman  y.  Eel- 
ley,  38  Minn.  187,  86  N.  W.  838,  8. Am.  St 
Rep.  661.  It  is  the  use  of  the  dam,  not  its 
erection,  that  is  an  interference  with  the  ora- 
tor's rights.  Dntton  t.  Stoughton,  78  Vt  361, 
66  AtL  81.  Hence,  without  knowledge  of  the 
Injuries  consequent  on  use,  he  wdiold  have  no 
knowledge  that  a  wrong  had  been  committed. 
That  one  cannot  acquiesce  in  a  wrong,  while 
Ignorant  that  it  has  been  committed,  is  too 
self-evident  to  require  further  discussion. 

Nor  is  the  case  presented  one  where  the 
doctrine  of  laches  should  be  applied.  No 
facts  are  found  showing  any  change  of  situa- 
tion by  the  defendants  after  the  orator  had 
knowledge  that  he  would  suffer  damages  aris- 
ing from  backwater  and  before  the  ctmi- 
mencement  of  these  proceedings,  10%  months 
later.  In  these  circumstances  it  cannot  be 
said  that  the  delay  was  so  prejudicial  to  the 
defendants  as  to  render  It  Inequitable  for  the 
orator  now  to  assert  his  rights.  Halstead  v. 
Grlnnan,  152  U.  S.  412,  14  Sup.  Ct  642,  88 
L.  Ed.  495. 

Finally,  defendants  contend  that  all  dam- 
ages which  the  orator  has  or  will  suffer  from 
badcwater  can  be  fully  and  adequately  com- 


pensated by  a  pecuniary  sum,  and  that  to 
grant  a  perpetual  Injunction  Is  Inequitable. 
It  Is  found  that  up  to  the  time  of  bringing 
this  suit  the  orator  had  suffered  by  the  erec- 
tion and  maintenance  of  defendants'  dam 
$25;  that  when  the  water  is  high,  so  as  to 
flow  over  the  dam  six  inches  or  more  to  one 
or  two  feet  as  it  frequently  does,  the  water 
sets  bade  on  orator's  wheel  so  as  seriously  to 
obstruct  it  and  render  it  impossible  to  oh- 
tain  sufficient  power  to  run  his  sawmill  to 
any  advantage;  and  that  the  damage  will  con- 
tinue to  a  greater  or  less  extent  dependent 
on  the  diaracter  of  the  orator's  mill  and 
amount  of  business  he  can  command,  as  long 
as  defendants  maintain  their  dam  at  its  pres- 
ent height  Nothing  appears  regarding  the 
comp&ratlve  values  of  the  properties  affected, 
nor  as  to  the  balance  of  convenience  or  incon- 
venience in  granting  or  withholding  such  in- 
junction. 

Courts  of  equity  do  not  always,  as  a  matter 
of  course,  afford  relief  by  way  of  injunction 
in  cases  of  this  nature,  where  a  right  of  ac- 
tion exists  for  a  nuisance.  In  the -case  of 
Ottaquechee  Woolen  Co.  v.  Newton,  67  Vt 
451,  the  orator  sought  such  relief  against  the 
defendants'  erection  of  a  dam  which  would 
set  the  water  back  on  its  wheel;  but  an  in- 
junction was  refused.  The  defendants  bad 
been  to  great  expense  in  the  purchase  of  prop- 
»ty,  and  in  making  preparations  to  build  up 
an  extensive  manufacturing  business,  prospec- 
tively of  great  public  benefit  It  was  there 
said  that  in  determining  whether  an  injunc- 
tion should  be  granted  or  denied,  the  court 
should  take  a  broad  and  comprehensive  view 
of  the  situation,  and  ascertain  if  it  will  be 
equitable  to  grant  it  The  refusal  of  the 
writ  was  placed  on  two  grounds,  one  of  which 
was  that  the  anticipated  trouble  from  back- 
water could  nearly,  if  not  quite,  l>e  obviated 
by  the  snhstltntion  of  a  different  wheel  from 
the  one  then  in  use  by  the  orator,  and  that 
the  expense  of  such  substitation  would  b« 
small  as  compared  to  the  loss  of  defendants 
by  being  deprived  of  the  right  to  utilise  their 
water  power.  In  Dutton  ▼.  Stroughton,  ta 
which  reference  has  been  made,  an  injunction 
was  granted,  but  no  question  was  made  re- 
specting the  nature  of  the  relief.  Equitable 
Jurisdiction  regarding  private  nuisances  is 
based  upon  the  ground  of  restraining  irrep- 
iarable  mischief,  or  of  preventing  vexatious 
litigation  or  a  multiplicity  of  suits;  but  to 
Justify  the  interposition  of  a  court  of  equity 
to  redress  the  injury  or  remove  the  annoy- 
ance, "there  must  be  such  an  injury  as  from 
its  nature  is  not  susceptible  of  being  ade- 
quately compensated  by  damages  at  law,  or 
such  as,  from  its  continuance  or  permanent 
mischief,  must  occasion  a  constantly  recur- 
ring grievance,  which  cannot  be  otherwise 
prevented  but  by  an  injunction."  2  Story,  Eq. 
Jr.  i  925 ;  Kerr  on  Injunctions,  226 ;  Oould  on 
Waters,  |  528;  Imperial  Gas  Co.  v.  Broadbent 
7  H.  L.  600;  Holsman  v.  Boiling  Spring 
Bleaching  Co.,  14  N.  3.  Bq.  336;  Carlisle  v. 
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Oooper,  21  N.  J.  Eq.  676;  Turner  v.  Hart, 
71  Mich.  128,  88  N.  W.  800,  IS  Am.  St  R^. 
248. 

Applying  these  prlndplea  to  the  dreamstan- 
ces  presented  by  the  case  before  ns,  clearly 
an  Injnnctlon  shonld  Issne.  The  findings 
show  an  Injnry  not  only  from  the  essential 
nature  of  which,  bat  also  from  Its  continuous 
character,  the  legal  remedy  Is  Inadequate — 
one  which  cannot  be  prevented  otherwise, 
than  by  an  injunction. 

Decree  afBrmed,  and  cause  remanded,  with 
maadatCL 
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WILKINS  V.  SOMBaVIIXB  et  aL 

(Supreme  Court  of  Vermont.     Ckittendeo. 
Kay  10,  1907.) 

1.  BscBOws— Conditions— PcxroBicAHOi. 

Where  a  grantor  depoeited  a  deed  in  es- 
crow for  delivery  to  tlie  grantee,  he  was  com- 
petent to  annex  such  conditions  to  its  delivery 
as  he  saw  fit,  and  the  fact  tiiat  in  doing  so  he 
violated  the  terms  of  his  contract  does  not  give 
the  deed  any  force  which  it  would  not  other- 
wise have,  and  hence  title  could  not  pass  by  it 
without  a  compliance  with  tlw  conditions  of 
the  deposit 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig: 
ToL  19,  Escrows,  K  8,  17J 

2.  Eqihtt  —  JuBisDionoN  —  Pbopkbtt  and 
RionTS  Therein. 

Where  a  grantor,  who  had  deposited  a  deed 
in  escrow  for  deliveiy  to  the  grantee  when  he 
paid  a  named  sum,  later,  and  before  the  deed 
was  delivered,  conveyed  the '  land  to  another. 
the  original  grantee's  proper  remedy  for  relief 
b  in  equity. 
8.  BsoBowa— CoNDiTioNB— Tm  ox  Pkbtokk- 

ANCE. 

A  contract  by  which  defendant  agreed  to 
deposit  a  deed  conveying  his  farm  in  escrow 
for  delivery  to  the  grantee,  on  the  payment  of  a 
certain  sum,  was  not  objectionable  as  uncertain, 
though  it  contained  no  specified  time  in  wlileh 
the  condition  of  tlie  escrow  should  be  perform- 
ed, since  by  Implication  performance  must  be 
within  a  reasonable  time. 

[ESd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
TOl.  19,  Escrows,  }  11.] 

4.  Samx. 

Under  these  conditions,  where  it  was  found 
that  a  reasonable  time  had  not  elapsed  on  the 
day  named  for  the  withdrawal  of  the  deed  from 
the  depositary,  the  conveyance  of  the  property 
to  another  the  day  before  was  within  the  time 
the  grantee  by  his  contract  liad  a  right  to  per- 
form, and,  unless  the  rights  of  a  bona  fide  pur- 
chaser Intervene,  equity  requires  that  the  gran- 
tee have  a  reasonable  further  time  in  which  to 
perform  the  condition  and  receive  a  deed. 
6.  VENDOB  and  PtTBCHASEB— Convetancb  bt 
Venoob  to  Thibd  Party— Notice— Effect. 

Where  a  purchaser  of  land  knew  that  his 
vendor  had  deposited  a  deed  conveying  the  land 
to  another  in  escrow  for  delivery  to  the  gran- 
tee, on  his  compliance  with  certain  conditiiHis, 
and  was  put  upon  inquiry  by  the  existence  ck 
an  order  restraining  the  depositary  from  re- 
delivering tile  deed  to  the  vendor,  he  stands  in 
the  same  equity  as  his  vendor,  and  will  be  com- 
pelled to  perform  the  contract  with  the  original 
grantee  to  the  same  extent  as  the  vendor  would 
have  been  liable  to  perform. 
6.  Specific  Pebfobhanob  —  RxLisr  —  Bnx 

— SlTFPICIENCT. 

Where  a  bill  praying  specific  performance 
of  a  contract  to  convey  land  does  not  show  the 
orator  ready  and  willing,  nor  that  he  offers  to 


perform,  the  court  will  not,  wltere  a  case  for 
specific  performance  has  l>een  made  out  in 
other  respects,  deny  relief,  without  an  oppor- 
tunity to  the  orator  to  move  for  leave  to  amend 
his  bill. 

[Ed.  Note.— For  cases  in  iMint,  see  Cent.  Dig. 
vol.  44,  Specific  Performaace,  {  396;  vol.  19, 
Equity,  S  mj 

7.  iNJUNOnOR— Maihiainino  Statds  Prid- 
INQ  LmoATiON  —  Injunction  Aoainst 
Withdbawiho  Ebcbow. 

Wliere,  In  a  suit  to  compel  specific  per- 
formance of  a  contract,  whereby  defendant  8. 
agreed  to  deposit  a  deed  of  his  farm  in  escrow 
with  a  bank,  to  be  delivered  to  the  orator  on 
the  payment  of  a  certain  sum  by  him,  where  it 
was  shown  that  S.  attempted  to  withdraw  the 
deed  from  the  bamk  before  a  reasonable  time' 
bad  elapsed  for  the  payment  of  the  money  by 
the  orator,  and  had  conveyed  the  land  to  an- 
other, it  Was  proper  to  Issue  a  temporary  in- 
junction holding  the  deed  and  the  title  to  the 
property  in  statu  qua 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  27,  Injunction,  H  86-90,  303-S06.] 

Appeal  in  Chancery,  Chittenden  Count;; 
Willard  W.  Miles,  Chancellor. 

Bill  by  John  S.  Wilklns  against  Samuel 
Somervilie  and  others.  From  a  decree  dia- 
missing  the  bill,  the  orator  appeals.  Bevers- 
ed  and  remanded,  with  mandate. 

Argued  before  HOWELL,  C.  J.,  and  TY- 
LER, MONSON,  and  WATSON.  J  J. 

H.  S.  Pe<±,  for  appellant  M.  M.  Oordon 
and  Geo.  W.  Wing,  for  appellees. 

WATSON,  3.  On  January  16,  1902,  a  con- 
tract was  made  between  the  orator  ana  the 
defendant  Samuel  Somerrilie,  by  which  it 
was  agreed  that  tbe  orator  should  pay  the 
sum  of  $6,000  for  that  part  of  Somerrllle's 
farm  lying  in  Duxbury,  containing  his  home- 
stead, and  that  the  deed  thereof,  when  made, 
should  be  deposited  with  the  Capital  Sav- 
ings Bank  &  Trust  Company,  in  Montpelier, 
in  escrow  until  that  sum  should  be  paid. 
Tbe  farm  was  iMliered  by  both  to  contain 
valuable  veins  of  asbestos  and  talc,  and  this 
they  had  In  view  in  their  negotiations.  On 
the  same  day  a  warranty  deed  of  the  prop- 
erty was  duly  executed  by  Samuel  and  his 
wife,  the  defendant  Eliza  M.  Somerrilie,  to 
the  orator,  and  was  deposited  by  the  direc- 
tion of  Samuel  with  the  bank  in  escrow;  but, 
Instead  of  tbe  condition  being  pursuant  to 
his  agreement  with  the  orator,  he  directed 
the  depositary  to  bold  the  deed  until  $6,000 
should  be  dq;)oBlted  to  his  credit,  or  until 
called  for  by  him  or  his  attorney  after  80 
days  from  date.  The  orator  neither  con- 
sented to,  nor  had  any  knowledge  of,  any 
change  in  the  condition;  nor  was  he  after- 
wards Informed  of  It  Indeed,  never  there- 
after did  Samuel  make  reference  to  the  time 
the  deed  shonld  remain  in  the  custody  of  the 
bank,  until  September  19th,  when  he  wrote 
the  orator  that  after  80  days  he  should  think 
best  to  take  it  therefrom.  Again,  October 
6th,  he  in  like  manner  notified  the  orator 
that  the  date  for  withdrawing  the  deed  was 
October  20th,  advising  him  that  what  he  did 

must  be  done  before  then,    bi  anMeM;,to 
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each  of  these  commtmicatlous,  the  orator 
protested  against  Its  withdrawal.  Later 
Samuel  extended  the  date  to  October  30tb, 
and  the  depositary  notified  the  orator  that, 
unless  payment  be  made  by  that  time,  the 
deed  would  be  retumed  to  the  vendor. 
Thereupon  the  orator  protested  to  the  latter 
that  under  their  agreement  he  bad  no  right 
to  recall  the  deed.  On  the  day  before  the 
bank  was  thus  to  return  the  deed,  an  order 
was  issued  restraining  It  from  so  doing.  On 
the  same  day,  Samuel  and  wife  by  their  deed 
of  warranty  conveyed  the  land,  together  with 
land  in  Fayston,  to  the  defendant  Mark 
Hears,  who  in  making  the  purchase  was  co- 
operating with  defendants  Oeorge  D.  Mears, 
A.  W.  Slocum,  and  Mathew  M.  Gordon;  it 
being  understood  and  agreed  between  them 
that  Mark  Mears  should  furnish  the  money 
to  pay  for  the  property,  hold  the  title,  and 
transfer  the  same  to  a  company  to  be  formed 
by  them.  In  this  purchase  the  consideration 
to  be  paid  was  $6,000,  of  which  $2,S00  was 
paid  by  check,  with  an  agreement  to  pay  the 
balance  in  60  days.  The  deed  to  Mears  was 
Bent  by  him  to  the  defendant  Eber  Huntley, 
town  clerk  of  Duxbury,  for  record.  Soon 
thereafter  this  suit  was  commenced,  with  a 
temporary  injunction  holding  the  deed  and 
the  title  to  the  property  in  statu  quo. 

The  vendor,  when  depositing  the  deed  with 
the  bank,  undoubtedly  was  competent  to  an- 
nex such  conditions  to  its  delivery  to  the 
orator  as  he  saw  fit,  even  to  the  extent  of 
retaining  the  right  to  withdraw  it  from  the 
custody  of  the  depositary  at  any  time,  or 
after  a  specified  time.  The  fact  that  In.  so 
doing  be  violated  the  terms  of  his  contract 
does  not  change  the  situation  in  this  respect, 
nor  give  the  deed  any  force  which  It  would 
not  otherwise  have.  Stanton  v.  Miller,  58  N. 
X.  192.  No  title  could  pass  by  it  without 
a  compliance  with  the  conditions  of  the 
deposit. 

It  Is  clear  that  the  orator  cannot  have  ade- 
quate remedy  by  an  action  at  law.  In  view 
of  the  conveyance  of  the  property  to  a  sub- 
sequent purchaser,  the  question  is:  What 
relief  will  be  granted  in  a  court  of  equity? 
The  contract  is  in  its  nature  and  Incidents 
entirely  unobjectionable.  True,  It  contained 
no  specified  time  In  which  the  condition  of 
the  escrow  should  be  performed;  yet  there 
was  no  uncertainty  in  this  respect,  since  by 
Implication  performance  must  be  within  a 
reasonable  time.  Ordway  v.  Farrow,  79  Vt 
192,  64  Atl.  1116.  It  is  found  that  such  rea- 
sonable time  had  not  elapsed  October  30, 1902, 
the  day  finally  named  by  the  vendor  for  the 
withdrawal  of  the  deed  from  the  bank. 
Hence  the  conveyance  of  the  property  to 
Mears  the  day  before  was  within  the  time 
in  which  the  orator  by  his  contract  had  a 
right  to  perform.  Tet  by  that  conveyance 
the  vendor  not  only  disabled  himself  from 
carrying  out  his  prior  contract,  but  he  pre- 
vented Its  subsequent  performance  by  the 
orator  also.    In  these  circumstances,  unless 


the  rights  of  bona  fide  purchasers  witliont 
notice  intervene,  equity  requires  that  the 
orator  be  placed  as  nearly  as  possible  in  the 
same  situation  as  the  vendor  agreed  that  be 
should  be  in — that  he  have  a  reasonable  fur- 
ther time  in  which  to  perform  the  condition 
and  receive  a  deed  of  conveyance  of  the 
property  according  to  the  terms  of  his  con- 
tract See  Battel!  v.  Matot,  68  Vt  271,  5 
Ati.  479;  Ordway  v.  Farrow,  before  cited. 

But  the  subsequoit  purchaser,  Mears,  was 
not  without  notice.  Before  he  took  his  deed 
he  knew  all  concerning  the  deed  to  the  orator, 
and  was  put  on  inquiry  as  to  the  restrain- 
ing order  against  the  bank.  Issued  the  same 
day.  Hence  Mears,  standing  on  the  same 
equity  as  his  vendor,  will  be  compelled  to  pet- 
form  the  contract  with  the  orator  by  a  con- 
veyance of  the  land  in  the  same  manner  and 
to  the  same  extent  as  the  vendor  would  tiave 
been  liable  to  do,  had  he  not  transferred  the 
legal  titla  1  Story,  Bq.  Jur.  {{  390,  784; 
Taylor  v.  Stlbbert  2  Vea.  Jr.  438;  Potter  v. 
Sanders,  6  Hare,  1;  Champion  v.  Brown,  6 
Johns.  Ch.  398 ;  Ten  Eick  v.  Simpson,  1  Sandf. 
Cb.  244;  Haughwout  v.  Murphy,  22  N.  J.  Bq. 
531.  This  doctrine  rests  upon  the  general 
principle  In  equity  that  from  the  time  of 
a  contract  for  the  sale  of  land,  the  vendor, 
as  to  the  land,  is  considered  a  trustee  for  the 
purchaser,  and  the  vendee,  as  to  the  purchase 
money,  a  trustee  for  the  vendor;  and  every 
subsequent  purchaser  from  either,  with  no- 
tice, is  subject  to  the  same  equities  as  would 
be  the  party  from  whom  he  purchased.  1 
Story,  Bq.  Jur.  i  789;  Taylor  v.  Stlbbert  2 
Yes.  Jr.  439;  Ten  Eick  v.  Simpson,  1  Sandf. 
Ch.  244. 

The  prayer  of  general  relief  is  sufficient 
It  Is  said,  in  substance,  however,  that  the 
bill  does  not  show  the  orator  ready  and 
willing,  nor  that  he  offers,  to  perform;  but, 
since  a  case  for  specific  performance  has 
been  made  out  in  other  respects,  a  court  of 
equity  will  hesitate  to  deny  such  relief  with- 
out an  opportunity  to  the  orator  to  move 
for  leave  to  amend  his  bllL  In  the  event  of 
such  relief  behig  granted,  we  do  not  nnder- 
stand  that  damages  are  here  sought  by  the 
orator  in  addition  thereto.  Whether,  in  case 
he  does  not  avail  himself  of  specific  per- 
formance, any  claim  he  may  have  for  dam- 
ages or  for  money  expended  may  be  here  en- 
forced by  way  of  a  lien  on  the  property,  or 
otherwise,  is  a  question  on  which  we  give  no 
intimation. 

It  sufficiently  appears,  without  further  dis- 
cussion, that  as  far  as  the  temporary  In- 
junction relates  to  the  land  In  question,  it 
was  properly  Issued  to  protect  the  orator's 
equitable  rights  In  the  premises,  and,  witl^ 
such  modifications  as  may  be  necessary  to 
the  carrying  out  of  the  decree.  It  should  be 
made  perpetual,  provided  that  If  the  orator 
fails  to  perform  within  the  time  limited,  then 
the  injunction  should  be  dissolved  for  his 
failure  to  perfect  bis  title  under  the  decree. 
To  the  extent  that  tlie  Injunction  relates  to 
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other  land,  If  at  all.  It  was  wrongfully  is- 
sned,  and  should  be  dissolved.  Regarding 
sncb  land,  the  case  will  be  proceeded  with 
on  the  question  of  injunction  damages,  if 
any  are  claimed. 

Tbe  defendant  Huntley  has  no  interest  in 
the  matters  here  litigated ;  he  being  made  a 
party  to  tbe  suit  only  for  purposes  of  tbe 
injunction. 

Decree  reversed,  and  cause  remanded,  with 
mandate.  Let  the  costs  below  be  tbere  de- 
termined. 


(75  N.  J.  u  ITD 

SIMMONS  V.  MAYOR,  BTO.,  OF  CITY  OF 

MILLVILLB. 
(Supreme  Court  of  New  Jersey.    June  10, 1907.) 

1.  Municipal    OoBFoaA.TioHS  —  Sbwbb    Im- 
FBOVGMENTS— Assessments  fob  BENxriTS. 

Assessments  for  l>enefita  from  the  construc- 
tion of  sewers  in  cities  must  conform  to  the 
act  of  February  19,  1S95  (P.  L.  1895,  p.  96). 

[Bd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  36,  Municipal  Corporations,  {  1109.] 

2.  Same— Validity. 

The  total  assessable  cost  of  a  sewer  system 
was  more  than  $100,000.  The  total  assessment 
for  benefits  was  f5  less,  and  was  levied  upon 
some  of  the  abuttmg  owners  to  the  exclusion  of 
others  and  to  the  exclusion  of  owners  within  the 
sewerage  area,  but  not  along  tbe  line  of  tbe 
sewer.    Held,  that  the  assessment  was  invalid. 

(Syllabus  by  the  Court.) 

Certiorari  by  Thomas  S.  Simmons  against 
the  mayor  and  common  council  of  the  oily 
of  Mllivllle  to  review  an  assessment  for 
sewer  benefits.    Assessment  set  aside. 

Argued  February  term,  1907,  before  GAR- 
RISON, SWAYZE,  and  TRENCHARD,  JJ. 

French  &  Richards,  for  prosecutor.  Loals 
H.  Miller,  for  defendant 

SWAYZB,  J.  The  prosecutor  seeks  to  set 
aside  an  assessment  of  benefits  for  sewers 
in  tbe  city  of  MillTilie.  The  proceedings 
were  had  under  the  act  of  April  7,  1890  (P. 
li.  1800,  p.  192).  Only  lands  fronting  on  the 
line  of  the  sewer,  and  not  all  of  such  lands, 
were  assessed.  Churches,  factories,  and  rail- 
road property  were-  altogether  omitted,  and 
the  aggregate  frontage  which  thus  escaped 
assessment  was  large.  The  report  of  the 
commisslonerB  shows  that  they  did  not  assess 
In  respect  to  tbe  cost  of  tbe  work  so  far  as 
it  extended  beyond  the  line  of  the  whole 
property  assessed,  but  assessed  the  cost 
thereof  upon  tbe  city  at  large.  Tbe  total 
cost  of  the  sewers  was  $111,075.24;  tbe  am- 
ount assessed  upon  tbe  city  at  large  $10,531.- 
06.  Of  the  balance  $100,544.19,  ail  but  $5 
was  assessed  upon  abutting  property  owners. 

The  act  requires  a  just  and  equitable  as- 
sessment of  tbe  cost  upon  all  the  owners  of 
lands  fronting  on  the  improvemoit  whicb 
are  peculiarly  benefited  thereby,  in  propor- 
tion as  nearly  as  may  be  to  tbe  advantage 
each  shall  be  deemed  to  acquire.  Gen.  St. 
p.  625,  9  804.  We  cannot  doubt  that  both 
cfanrcbes  and  factories,  and  perhaps  tbe  rail- 


road, are  benefited  in  their  use,  if  not  In  the 
market  value  of  the  properties,  by  the  con- 
struction of  tbe  sewers.  Faterson  and  Hud- 
son River  Railroad  Co.  v.  Fassalc,  54  N.  J. 
Law,  340,  23  Atl.  945;  Erie  Railroad  y.  Fat- 
erson, 72  N.  J.  Law,  83,  86,  59  Atl.  1081. 

The  suggestion  that  some  of  these  proper- 
ties are  not  benefited,  because  they  already 
have  private  sewers  discharging  Into  the 
Maurice  river,  cannot  be  entertained,  espe- 
cially in  view  of  tbe  recent  legislation  having 
in  view  the  protection  of  rivers  from  pollu- 
tion. 

Since  substantially  the  whole  cost,  as  far 
as  tbe  statute  permitted  its  assessment  at  all, 
was  assessed  upon  certain  properties  includ- 
ing tbe  prosecutor's,  to  tbe  exclusion  of 
others,  the  result  is  injurious  to  him,  and 
cannot  be  sustained.  Schlapfer  v.  Town  of 
Union,  63  N.  J.  Law,  67,  20  Atl.  894. 

Tbere  is  another  error  In  tbe  proceedings. 
By  the  act  of  February  19, 1896  (P.  L.  1895,  p. 
95;  Gen.  St  p.  2188),  It  is  provided  that 
where  sewers  may  be  constructed  forming 
part  of  a  general  system  of  sewerage,  it 
shall  and  may  be  lawful  to  assess  benefits, 
not  only  upon  the  land  fronting  on  the  line 
of  the  sewer,  but  also  upon  all  lands  through- 
out the  entire  sewerage  area  in  the  munic- 
ipality. The  language  of  the  act  is  in  form 
permissive,  but  our  courts  have  held  that  a 
similar  statute  of  1887  was  mandatory.  Cen- 
tral Land  Co.  v.  Bayonne,  56  N.  J.  Law,  297, 
28  Atl.  713.  The  constitutionality  of  the  act 
of  1S05  was  sustained  In  Vreeland  t.  Bay- 
onne, 60  N.  J.  Law,  168,  87  Atl.  737.  Since 
that  decision  tbe  practice  seems  to  have  hetsi 
to  proceed  under  that  act  Brown  v.  Town 
of  Union,  02  N.  J.  Law,  142,  40  Atl.  632;  Sea- 
men v.  Camden,  66  N.  J.  Law,  616,  49  Atl. 
977;  Camp  T.  Neuscbeler,  67  N.  J.  Law,  21, 
50  Atl.  597;  Butler  v.  Montclair,  67  N.  J. 
Law,  426,  61  Atl.  494.  Brown  T.  Town  of 
Union  was  affirmed  in  65  N.  J.  Law,  601,  48 
Atl.  562,  and  the  court  said:  "Tbe  manifest 
Intent  of  that  act  (of  February  19,  1896)  is 
that  whenever  sewers  are  constructed  in  any 
municipality  at  public  expense,  and  special 
benefit  accrues  therefrom  to  private  lands 
within  the  corporate  limits,  an  assessment 
for  the  benefit  shall  be  imposed  on  such 
lands,  and  the  act  prescribes  constitutional 
regulations  for  the  levying  of  such  an  as- 
sessment" 

Since  the  act  of  1806  1b  constltational,  gen- 
eral, and  mandatory,  sewer  assessments  in 
all  cities  must  be  made  In  conformity  with 
Its  provisions,  as  was  said  of  tbe  older  act 
In  Central  Land  Co.  v.  Bayonne,  unless  It 
has  been  repealed  or  is  inapplicable  to  tbe 
present  case. 

It  Is  argued  that  it  is  repealed  by  the  act 
of  March  14,  1896  (P.  L.  1895.  p.  298;  Gen. 
St  p.  631,  I  842),  and  the  act  of  1906  (P.  L. 
1906,  p.  414).  This  contention  cannot  pre- 
vail. Tbe  only  effect  of  the  act  of  March  14, 
1896,  Is  to  enable  a  city  to  provide  by  ordi- 
nance for  the  appointment  of  comi 
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of  assessm^t,  Instead  ot  baving  them  ap- 
pointed by  the  circuit  court  The  only  ef- 
fects of  the  act  of  1906  are  to  provide  for 
the  appointment  of  a  special  officer  to  col- 
lect asseaaments,  to  enable  the  common  coun- 
cil to  regulate  the  rate  of  Interest,  and  to 
extend  the  time  for  the  commissioners  to 
report  None  of  these  amendments  conflict 
•with  the  provisions  of  the  act  of  February 
19,  1895,  that  require  the  assessment  for 
benefits  to  be  coextensive  with  the  drainage 
area.  An  assessment  may  be  levied  under 
the  act  of  1890,  and  yet  in  accordance  with 
the  roles  prescribed  In  the  act  of  February 
19,  1895.  Camp  v.  Neuscheler,  67  N.  J.  Law, 
21,  50  Atl.  597.  Even  the  provision  of  sec- 
tion 22,  which  makes  the  assessment  a  lien 
from  the  confirmation  of  the  report  is  not 
necessarily  Inconsistent  with  the  provlsloa  of 
the  act  of  1895,  which  postpones  the  collecti- 
bility of  the  assessment  It  has  been  held 
that  where  the  statute  so  provides,  the  Ilea 
may  attach  at  the  time  of  making  the  Im- 
provement although,  of  course,  the  amount 
could  not  then  be  ascertained.  Hartshorn  v. 
Cleveland,  52  N.  J.  Law,  473,  19  Atl.  974, 
affirmed  54  N.  J.  Law,  391,  25  Atl.  963.  That 
there  Is  no  necessary  connection  between  the 
time  when  the  lien  attaches  and  the  time 
when  the  amount  Is  collectible  Is  shown  by 
the  common  provision  making  the  assessment 
payable  in  Installments.  Moreover,  both  sec- 
tions, 22  and  24,  were  In  the  original  act  of 
1890,  and  the  amendments  of  March  14,  1895. 
and  of  1906  are  to  be  read  into  that  act.  The 
mere  amendment  of  these  sections  does  not 
Indicate  a  legislative  Intent  to  repeal  the 
general  scheme  established  by  the  act  of 
February  19,  1805. 

The  act  of  1906  (P.  L.  1903,  p.  156)  relates 
only  to  the  special  case  where  an  assessment 
for  a  lateral  sewer  has  been  confirmed  prior 
to  the  confirmation  of  the  assessment  for  the 
trunk  sewer  or  the  Intermediate  connecting 
sewer.  The  act  of  1904  (P.  L.  1904,  p.  88) 
applies  only  to  extensions  of  sewers  and 
sewer  systems.  Neither  act  has  any  bearing 
upon  the  present  case. 

It  Is  further  argued  that  the  act  of  Feb- 
ruary 19,  1895.  applies  only  to  the  main  out- 
let sewer,  and  that,  since  the  coat  of  that 
sewer  was  assessed  upon  the  city  at  large, 
the  prosecutor  cannot  complain  on  that 
ground.  This  argtunent  is  based  upon  a  mis- 
reading of  the  act  of  1895.  That  act  is  not 
limited  to  the  main  outlet  sewer,  but  extends 
to  all  main,  trunk,  or  Intercepting  sewers, 
and  the  provision  for  assessment  upon  lands 
fronting  on  the  line  thereof  makes  it  clear 
that  something  more  than  a  mere  outiet 
sewer  was  Intended.  In  every  system  of 
sewerage,  some  sewers  must  be  main  or 
trunk  sewers  carrying  not  only  the  sewage 
of  buildings  along  the  immediate  line,  but 
receiving  also  the  discbarge  of  other  sewers. 
The  mafai  or  trunk  sewers  are  necessarily 
larger  and  more  expensive,  and  the  object  of 
the  act  of  1885  was  to  distribute  the  addi- 


tional expense  among  those  who  profited  by 
it  It  would  be  manifestly  unjust  to  charge 
property  along  the  line  of  a  main  or  trunk 
sewer  with  the  additional  expense  caused 
by  the  necessity  of  carrying  the  sewage  of 
other  property,  and  it  would  be  almost  as 
clear  an  injustice  to  put  the  burden  of  this 
expense  upon  the  general  tax  levy  in  ease  of 
the  property  of  which  the  existing  needs 
made  necessary,  or  the  probable  future  needs 
made  adviasble,  the  additional  expense. 

We  think  the  assessment  in  this  case  was 
not  in  accordance  with  the  statutory  provi- 
sions, and  it  must  therefore  be  set  aside, 
with  costs. 

Since  the  property  Is  subject!  to  assess- 
ment for  the  sewers.  It  Is  the  duty  of  the 
court,  under  the  act  of  1881  (Oen.  St  p.  8404, 
I  547),  to  make  a  proper  assessment  In  order 
that  the  city  may  have  an  opportunity  to 
apply  to  the  court  for  the  purpose.  Judgment 
must  not  be  entwed.  except  upon  two  days' 
notice  to  the  city  authwltlea. 


CIS  N.  J.  L.  X) 
MUNDY  v.  BOARD  OF  WATER  COM'BS 

OP  PERTH  AMBOT. 
(Supreme  Court  ot  New  Jersey.   June  10,  190T.) 

MUNIOrPAI,        OOBPOBULTIORS     —     MnNTdPAI. 

BOABDS — Pboceedings — Revhw  bt  Coubts. 
If  a  municipal  board  on  whom  powers  of 
condemnation  have  been  conferred  by  the  Legis- 
lature resolves  to  acquire  land  by  purchase  at  » 
price  greatly  in  excess  of  Its  market  value,  such 
resolution  will  be  set  aside  as  unreasonable 
and  improvident;  the  power  of  eminent  domain 
having  been  conferred  to  meet  Just  such  Junc- 
tures. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  36,  Municipal  Corporations,  {  623.] 

(Syllabus  by  the  Court) 

Certiorari  by  John  L.  Mundy  to  the  board 
of  water  commissioners  of  Perth  Amboy  to 
review  a  resolution.    Resolution  set  aside. 

Argued  February  term,  1907,  before  OAR- 
BISON,  SWAYZB,  and  TRBNCHARD,  JJ. 

Adrian  Lyon,  for  prosecutor.  Charles  C 
Hommann  and  Wlllard  P.  Voorbees,  for  wa- 
ter commissioners.  George  S.  Silser,  for  de- 
fendants Fountain. 

GARRISON,  J.  The  resolution  adopted  by 
tbe  board  of  water  commissioners  of  the  city 
of  Perth  Amboy  for  the  purchase  of  32^ 
acres  of  land  at  Runyon  pumping  station  fot 
tbe  sum  of  $15^500  should  be  set  aside. 

The  testimony  shows  that  from  recmt 
sales,  and  even  from  a  recent  purchase  of 
substantially  similar  land  by  this  hnnrd,  it 
should  reasonably  have  been  apprehended 
that  the  fair  market  value  of  the  tract  of 
33%  acres  would  not  exceed  $1,000. 

The  board  has  had  craiferred  upon  It  by  the 
Legislature  the  power  of  condemnation  to 
meet  Just  such  a  situation  as  this.  Under 
these  circumstances  the  failure  of  the  board 
to  have  recourse  to  proceedings  in  condemna- 
tion in  view  of  the  excessive  purchaML price 
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demanded  Is  an  unreasonable  and  tmprovl- 
dent  exercise  by  the  board  of  the  powers  con- 
ferred npon  it 
Tbe  resolutlMi  is  set  aside. 


(71  N.  J.  Bq.  SU) 

CONTlNBNTAIi  C0MPHES8ED  AIB  CO.  v. 
FBANKLYN. 

(Oonrt  of  Chancery  of  New  Jeraey.    April  lA, 

1907.) 

1.  IKJUHCTION— SUBJEOTB  OF  RBLIKT— AOnOK 

AT  Law— Adkquate  LsoAii  Keicxdy. 
A  gamislxee  by  a  statutory  plea  denying 
indebtedness  to  tbe  defendant  in  attachment  be- 
ing entitled  to  taise  the  question  at  law  whether 
the  defendant  in  attacbnent  could  lawfully  exer- 
cise an  option  in  a  contract  to  declare  the  con- 
tract void,  and  thus  discharge  tiie  garnishees 
obligation  to  make  payment  nnder  the  contract, 
the  gamishM  was  not  entitled  to  maintain  a  bill 
to  enjoin  the  proceedings  at  law  in  order  to 
obtain  a  determination  of  such  question  in 
equity. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  27,  Injunction,  H  15.  24.] 

2.  SAia  — EQTTITT  — BZEBOISX    OF    POWKBB  — 
TDM-  ,.'  .  ^     M  i^ 

The  remedial  powers  of  a  court  of  equiv 
to  enforce  by  injunction  equitable  rights  which 
cannot  be  enforced  at  law  may  be  exercised 
after,  as  well  as  before,  judgment  at  law. 

Bill  by  the  Continental  Compressed  Air 
Company  against  Claude  S.  Franklyn  for  an 
injunction  to  restrain  an  action  at  Uivr, 
Denied. 

Defendant  Issned  an  attachment  against 
tbe  Taylor  Hydraulic  Air  Compressed  Com- 
pany, Limited,  and  served  notice  of  gamisli- 
ment  on  complainant.  Tbe  defendant  In  at- 
tachment appeared,  and  at  trial  Judgment 
was  rendered  against  it  for  the  amount  of 
the  debt  for  which  the  attachment  was  is- 
sued. Action  by  scire  facias  is  now  pending 
by  defendant  against  complainant  for  tbe  re- 
covery of  an  indebtedness  alleged  to  have 
been  dne  from  complainant  to  the  defendant 
In  attachment  at  the  time  of  the  garnishment 
The  bill  now  filed  by  complainant  seelu  to 
restrain  the  pending  action.  The  demand  for 
equitable  relief  is  based  upon  the  dahn  that 
the  statutory  plea  which  complainant  is 
regoired  to  file  in  the  pending  action  at  law 
IB  insnfflcient  to  fnlly  protect  its  rights.  Tbe 
bill  alleges  tbat  the  supposed  debt  which  was 
garnished  was  money  then  due  from  com- 
plainant to  the  defendant  in  attachment  un- 
der a  certain  written  contract.  In  which  con- 
tract the  right  was  given  to  the  defendant  in 
attadunent  to  exercise  the  option,  in  tbe 
event  of  a  default  of  payment  to  declare  tbe 
contract  void  and  return  certain  moneys  al- 
ready paid,  and  that  such  option  was  ex- 
ercised by  the  defendant  in  attachment  after 
tbe  attachment  was  issued  and  the  garnish- 
ment made 

John  Meirs,  for  complainant  Harvey  F. 
Carr,  for  defendant 

LEAMIN6,  V.  C.  (after  stating  tbe  facts). 
I  am  unable  to  recognize  equitable  jurisdic- 
CCA.— 57 


tlon  In  this  canse.  Where  a  conrt  of  law  can 
do  as  full  Justice  to  the  parties  and  to  the 
matter  In  dispute  as  can  be  done  In  equity, 
this  conrt  will  not  stay  the  proceedings  at 
law.  The  suggestion  of  equitable  Jurisdiction 
In  this  cause  Is  based  upon  the  claim  that  the 
statutory  plea  of  complainant  as  garnishee, 
to  the  effect  that  It  is  not  indebted  to  tbe  de- 
fendant in  attachment,  is  Inadequate  to  en- 
able complainant  to  disclose  and  avail  itself 
of  the  conditions  stated  in  the  bill.  It  seems 
manifest  tbat  there  can  be  no  foundation  for 
that  claim.  That  statutory  plea  Is  treated  by 
the  courts  as  substantially  a  general  issue 
and  as  sufficient  to  enable  the  court  to  fully 
determine  tbe  rights  of  the  parties.  Welsh 
T.  Blackwell.  15  N.  J.  Law,  55,  56.  With 
that  breadth  given  to  the  statutory  issue  at 
law.  It  necessarily  follows  that  In  determin- 
ing whether  the  defendant  in  attacbmoit 
could  lawfully  exercise  the  option  to  declare 
the  contract  void  and  thus  discharge  com- 
plainant's obligation  as  garnishee  to  make 
the  payments  named  In  the  contract,  the  law 
court  will  be  controlled  by  the  same  prin- 
ciples which  would  control  this  court  in  tbe 
determination  of  the  same  question. 

While  I  am  entirely  clear  that  complainant 
has  no  rights  which  may  not  be  fully  pro- 
tected In  the  pending  action  at  law.  It  may 
not  be  Inappropriate  to  add  tbat,  should  It 
transpire  that  equitable  rights  do  exist  which 
the  law  Courtis  are  unable  to  enforce  by  rea- 
son of  limitations  incident  to  their  procedure 
or  rules  of  action,  the  remedial  powers  of 
this  court  may  be  extended  to  such  conditions 
as  well  after  as  before  judgment 

The  injunction  now  sought  will  be  denied. 


a*  N.  J.  L.  446) 
DOEAN  V.  THOMSBN. 
(Supreme  Court  of  New  Jersey.    May  23, 1907.) 

1.  Neolioence  —  Use  op  Adtomobile  bt 
Thibd  Pbbson— LiABirrrr  or  Owneb. 

An  owner  of  a  vehicle  is  not  liable  for  an 
injury  caused  by  the  negligent  driving  of  a  bor- 
rower, if  it  was  not  used  at  the  tune  in  the 
owner's  business. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  37,  Negligence,  f  140.] 

2.  Masteb  and  Sebvant— Tobts  or  ScBVAirr 
— LtABIUTT  or  Maotbb. 

A  master  is  ordinarily  liable  to  answer  in 
a  civil  suit  for  the  tortious  act  of  his  servant, 
if  the  act  t>e  done  in  the  course  of  his  employ- 
ment in  his  master's  service.  Whether  so  done 
or  not  must  depend  upon  the  facts  of  each  par- 
ticular case. 

(Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  34,  Master  and  Servant.  {{  1229-1228.] 

(Syllabus  by  the  Court) 

Action  by  Patrick  Doran  against  Hugo  A. 
Thomsen.  Demurrer  to  declaration  sustain- 
ed as  to  the  first  and  third  counts  and  over 
ruled  as  to  the  second  count 

Argued  November  term,  1906,  before  BGBN- 
DRICKSON,  SWAYZE,  and  TBENCHABD, 
JJ.  Digitized  by  V^OOQIC 
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WHlard  W.  Cutler,  for  plaintiff.  Collins  & 
Corbln,  for  defendant 

TRliTNCHARD,  J.  The  aeclaratlon  con- 
tains three  counts,  the  first  of  which  alleges 
that  the  defendant  was  the  owner  and  pos- 
sessor of  a  certain  motor  vehicle,  capable  of 
being  run  upon  the  public  highway  at  the 
speed  of  60  miles  an  hour,  and  it  thereby  be- 
came the  duty  of  the  defendant  to  use  due 
care  In  the  management  and  control  thereof, 
"and  to  only  allow  careful,  experienced,  and 
competent  persons  to  operate,  propel,  and  run 
the  said  motor  vehicle,  and  In  such  way  and 
manner  and  at  such  a  rate  of  speed  as  to 
keep  the  same  within  safe  and  proper  con- 
trol." The  breach  alleged  Is  that  the  defend- 
iint  negligently  consented  and  allowed  the 
vehicle  to  be  run  along  the  public  highway  by 
an  Inexperienced,  careless,  and  Incompetent 
person,  well  knowing  the  person  to  be  Inca- 
pable of  safely  operating  the  vehicle,  and  by 
the  negligence  of  such  person  It  was  run  at 
such  a  high  rate  of  epeed,  to  wit,  60  miles  an 
boor,  and  in  such  a  careless  manner,  as  to 
run  over  the  plaintiff  while  upon  the  public 
highway,  causing  the  Injury  of  the  plaintlfT. 

The  second  count  alleges  that  the  defend- 
ant possessed  and  had  under  his  control  a 
motor  vehicle,  capable  of  being  run  along  the 
public  highways  at  a  speed  of  60  miles  an 
hour,  to  the  great  danger  of  the  plaintiff  and 
all  other  persons  lawfully  using  the  high- 
ways ;  that  it  was  the  duty  of  the  defendant 
to  use  due  care  In  the  use  and  control  of 
the  same  while  being  operated  upon  the  pnb- 
llc  highways  to  avoid  running  Into  the  plain- 
tiff and  other  persons  lawfully  using  the 
highways,  and  to  keep  the  same  within  prop- 
er control  and  to  run  at  no  greater  speed 
than  authorized  by  law ;  that  defendant  dis- 
regarded these  duties  and  did  "negligently 
•direct,  consent,  and  allow  the  said  motor  ve- 
xiicle  so  In  his  possession  and  control  to  be 
operated  by  a  member  of  his  family,  and  the 
said  motor  vehicle  was  then  and  there  so 
carelessly,  negligently,  and  Improperly  op- 
erated, propelled,  and  run  by  a  member  of 
defendant's  family,  for  the  said  defendant, 
and  without  regard  to  the  safety  of  the  said 
plaintlfT'  and  other  persons  using  the  high- 
way, at  such  a  high  rate  of  speed  that  It  was 
not  under  the  control  of  the  person  so  operat- 
ing the  same  for  the  defendant,  and  through 
the  negligence  of  such  person  ran  Into  the 
plaintiff,  who  was  walking  upon  the  highway, 
causing  the  Injury  complained  of. 

The  third  count  Is  substantially  the  same 
as  the  first,  with  this  difference,  however, 
that  It  alleges  that  the  defendant  carel^sly 
allowed  bis  daughter,  "an  Inexperienced, 
careless,  and  incompetent  person,"  to  operate 
the  vehicle  In  such  manner  as  not  to  have  It 
under  proper  control,  well  knowing  that  It 
was  operated  by  his  daughter,  and  that  she 


was  inexperienced  and  lncomx>etent,  and  de- 
fendant "utterly  failed  and  neglected  to  take 
any  means  to  prevent  the  said  motor  vehicle 
from  being  so  (derated  by  his  said  daugh- 
ter." 

The  defendant  has  demurred  separately  to 
each  count,  and  assigns,  among  others,  the 
following  grounds:  First,  that  none  of  the 
counts  show  that  the  motor  vehicle  was  at 
the  time  of  the  accident  under  the  control  or 
management  of  the  defendant,  or  that  the 
person  driving  it  was  under  the  control  of 
the  defendant,  or  that  the  relationship  of 
master  and  servant  existed  between  the  de- 
fendant and  the  driver;  second,  that  the 
counts  allege  liability  of  the  owner  for  the 
negligence  of  a  bailee. 

The  first  and  third  counts  plainly  disclose 
no  cause  of  action.  They  are  apparently  bas- 
ed upon  the  erroneous  assumption  that,  be- 
cause the  defendant  loaned  his  motor  vehicle 
to  some  one  over  whom  he  bad  no  direction 
or  control  at  the  time  of  the  accident,  he 
shall  be  held  liable  for  the  mere  loaning. 
But  no  such  liability  rests  upon  him.  An 
owner  of  a  vehicle  Is  not  liable  for  an  Injury 
caused  by  the  negligent  driving  of  a  borrow- 
er, if  it  was  not  used  at  the  time  in  the  own- 
er's business.  Herllhy  v.  Smith,  116  Mass. 
265;  New  York,  etc.,  R.  Co.  v.  New  Jersey 
Electric  R,  Co..  60  N.  J.  Law,  838,  38  Atl. 
828,  afflrmed  61  N.  J.  Law,  287,  41  Atl.  1116. 
43  L.  R.  A  849.  These  counts  contain  no  al- 
legation that  the  vehicle  was  used  at  the 
time  in  the  owner's  business;  nor  is  there 
any  allegation  therein  that  the  vehicle  was 
under  the  control  or  management  of  the  de- 
fendant, or  that  the  person  driving  it  was 
nnder  the  control  of  the  defendant,  or  that 
the  relationship  of  master  and  servant  exist- 
ed between  the  defendant  and  the  driver. 

The  second  count,  however,  although  loose- 
ly drawn,  we  think  may  stand.  It  alleges 
that  the  defendant  did  negligently  direct,  c(W- 
sent,  and  allow  the  motor  vehicle  to  be  oper- 
ated by  a  member  of  his  family,  and  tbat. 
while  such  person  was  operating  the  same 
for  the  defendant,  the  accident  was  caused 
by  the  carelessness,  negligence,  and  Incompe- 
tency of  the  person  so  operating  the  same. 
It  in  effect  avers  the  relationship  of  master 
and  servant,  and  that  the  accident  was  caus- 
ed by  the  negligence  of  the  servant  while 
operating  the  motor  vehicle  for  the  master. 
There  Is,  perhaps,  no  rule  of  law  more  firmly 
settled  than  tbat  a  master  is  ordinarily  liable 
to  answer  In  a  civil  suit  for  the  tortious  act 
of  his  servant,  If  the  act  be  done  In  the  conrae 
of  his  employment  In  his  master's  service. 
Whether  so  done  or  not  must  d^)end  upon 
the  facts  of  each  particular  case.  Aycrigg 
V.  New  York  ft  Brie  Railroad,  30  N.  J.  Law, 
460. 

The  demurrer  to  first  and  third  counts  Is 
sustained,  and  to  the  second  count  la  oyer- 
ruled. 
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(n  N.  J.  Bq.  SU) 

BARTON  «t  al.  T.  SliirBR. 

(Court  of  Ch&nceiT  of  New  Jersey.    April  18, 

1807.) 

1.  COVERANTB— USB  OF  LAND— Bini.DINO  RB- 

BTBicnoNB— Who  Mat  Enfobck. 

Where  an  owner  of  land  lays  it  ont  into 
streets  and  lots,  and  adopts  a  restrlctiye  cove- 
nant as  to  the  building  line,  and  inserts  the 
covenant  in  all  deeds  as  an  exaction  from  all 
purchasers  for  the  benefit  of  each,  the  equitabl« 
right  to  enforce  the  covenant  Inures  to  each 
pnrcbaser,  irrespective  of  when  he  purchased. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Covenants,  H  60,  78.] 

2.  Injunction  —  Bbeach  or  Bkstbictivb 
Covenant— Uot  of  Land— Sufficienct  of 
Bill. 

Complainants  showed  a  right  to  enforce  a 
restrictive  building  covenant,  where  their  bill 
averred  the  purchase  of  the  original  tract  of 
land  by  an  association,  its  subdivision  into  lota, 
the  adoption  of  a  general  building  scheme  to 
secure  an  unobstructed  view,  etc.,  to  the  lot 
purchasers,  the  adoption  of  the  restrictive  cove- 
nant, and  its  insertion  in  all  deeds  made  by  the 
association. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  27,  Injunction,  §g  223-242.] 

3.  Covenants  —  Use  of  Land  —  Bttildino 
Lines— Loss  op  Rights. 

Where  the  deeds  to  all  lota  in  a  town  con> 
tained  a  uniform  restrictive  building  covenant, 
complainants'  right  to  enforce  it  against  a 
neighlwring  owner  was  not  lost  because  there 
had  been  several  violations  of  the  covenant, 
where  the  violations  in  no  substantial  way  af- 
fected their  property,  and  did  not  show  any  in- 
tention to  abandon  the  general  plan  in  the  dis- 
trict wherein  the  parties'  property  was  located. 
J  Ed.  Note.^For  cases  in  point,  see  Cent.  Dig. 
.  14,  Covenants,  {9  50,  120.] 

4.  INJTTNCWION  —  Rebtbictivb  Covenants  — 
Bbbach— Building  Lines— Laches. 

Complainants  were  not  estopped  by  laches 
to  enforce  a  restrictive  building  covenant,  where 
when  defendant  attempted  to  violate  it,  they 
promptly  notified  the  foreman  of  the  work  that 
their  rights  were  being  violated,  and  where  a 
bill  was  thereafter  filed  as  quickly  as  it  could 
be  procured. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig; 
v»l.  27,  Injunction,  §  199.] 

Bill  for  Injunction  by  Charles  S.  Barton 
and  another  against  Levi  K.  Slifer.  Prelim- 
inary injunction  advised. 

The  bill  is  filed  by  complainants  to  restrain 
defendant  from  tbe  erection  of  a  building  in 
violation  of  the  following  restrictive  building 
coToiant: 

"And  also  under  and  subject  to  the  ex- 
press conditions  and  restrictions  that  no 
building  of  any  description  whatever  shall  at 
any  time  be  erected  within  ten  feet  of  the 
front  line  of  said  avenue,  nor  within  four 
feet  of  the  side  lines  of  said  lot  (excepting 
where  a  party  may  own  two  or  more  contigu- 
ous lots,  then  a  building  may  be  erected  on 
any  part  of  the  lot  or  lots  the  owner  thereof 
may  desire,  without  regard  to  the  intervening 
line  or  lines,  provided  the  same  is  not  built 
within  four  feet  of  the  outside  lines  of  said 
lots,  nor  within  ten  feet  of  the  front  lines 
thereof),  and  also  that  no  building,  or  any 
part  thereof,  erected  upon  the  said  lot  or 
lots,  shall  be  used  or  occupied  as  a  livery  or 


sales  stable,  dye-house,  bone-bolling  or  skin- 
dressing  establishment,  soap,  candle,  glue, 
starch,  lamp-black,  poudrette  or  flsh-guano 
manufactory,  slauj^ter-honse,  piggery  or  tan- 
nery. Nor  shall  any  building  be  used  or  oc- 
cupied as  a  drug  store,  without  the  written 
consent  of  tbe  said  party  of  the  first  part 
hereto." 

The  act  sought  to  be  enjoined  consists  of 
the  violation  of  that  part  of  the  covenant 
prohibiting  the  erection  of  a  building  within 
four  feet  of  the  side  line  of  defendant's  lot 

In  the  year  1879  the  tract  of  land  which 
now  comprises  Ocean  City,  Cape  May  coun- 
ty, was  a  wild  beach  and  was  purchased  by 
the  Ocean  City  Association,  and  laid  out  In 
streets  and  lots  with  a  view  to  the  establish- 
ment of  a  Christian  seaside  resort  To  that 
end  the  covenant  in  question,  with  other 
covenants,  was  adopted  by  the  association 
and  inserted  in  all  deeds  made  by  it  as  a  part 
of  a  general  scheme  adopted  by  it  for  the 
t>eneflt  of  the  entire  tract,  with  the  purpose 
of  securing,  among  other  things,  A  space  of 
at  least  eight  feet  between  all  buildings  to 
afford  light,  air,  view,  and  fire  protection. 

The  lot  now  owned  by  complainants  was 
conveyed  by  the  Ocean  City  Association  to 
John  C.  Lake  by  deed  dated  February  8, 
18S5.  The  lot  now  owned  by  defendant  was 
conveyed  by  the  Ocean  City  Association  to 
Jacob  B.  Graw  by  deed  dated  July  21,  1886. 
The  deed  held  by  defendant  expressly  recites 
that  the  conveyance  is  subject  to  the  opera- 
tion of  the  covenant  above  referred  to. 

The  northeasterly  line  of  Ninth  street 
forms  the  southwesterly  side  line  of  the  two 
lots  In  question,  and  the  lot  owned  by  defend- 
ant is  next  oceanward  of  that  owned  by  com- 
plainants. 

A  building  has  been  erected  on  the  lot 
owned  by  complainants,  and  that  building  Is 
located  on  the  lot  In  conformity  to  the  re- 
quirements of  the  covenant  The  proposed 
building  of  defendant,  if  erected  of  the  width 
Intended,  will  operate  to  obstruct  the  view 
and  air  to  complainants'  lot  to  a  greater  de- 
gree than  would  be  the  case  if  the  building 
should  be  erected  in  conformity  to  the  re- 
strictive covenant 

This  cause  has  been  heard  at  the  return  of 
an  order  to  show  cause  for  a  preliminary  in- 
junction on  amended  bill  and  afladavits  and 
answering  aflSdavlts.   - 

Bourgeois  &  Sooy,  for  c(Mnplainant». 
Thompson  &  Cole,  for  defendant 

LE AMINO,  y.  O.  (after  stating  the  facts). 
When  an  owner  of  a  tract  of  land  lays  it 
out  into  streets  and  lots  and  adopts  a  restric- 
tive covenant  of  the  nature  of  the  one  now 
in  question,  with  a  view  to  secure  the  de- 
fined conditions  named  In  the  covenant  for 
tbe  benefit  of  the  entire  tract  which  he  seeks 
to  develop,  and  inserts  the  covenant  in  all 
deeds  as  a  part  of  the  defined  scheme  and  as 

an  exaction  from  all  purchasers  for  ^e^hein-o 
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eflt  of  each  purchaser,  the  eqnltable  right  to 
the  enforcement  of  the  covenant  ennres  to 
each  purchaser,  Irreepectlve  of  the  time  of 
his  purchase.  Under  the  conditions  named 
the  benefit  to  be  derived  from  the  covenant 
as  a  part  of  the  general  scheme  necessarily 
enters  Into  the  consideration  of  each  pur- 
chase, although  the  covenant  may,  In  terms, 
only  bind  each  purchaser  and  his  heirs  and 
aasigns. 

It  Is  urged  on  behalf  of  defendant  that 
the  present  amended  bill  and  annexed  affi- 
davits do  not  afford  sufficient  evidence  of  the 
conditions  above  stated  to  warrant  the  issu- 
ance of  the  preliminary  writ  aonght.  While 
the  amended  bill  and  affidavits  annexed  to 
it  are  not  as  explicit  In  details  as  might  be 
desired,  I  entertain  the  view  that  the  aver- 
ments are  sufficient  to  bring  complainants' 
case  within  the  nde  stated.  The  amended 
bill  shows  the  purchase  of  the  original  tract 
by  the  Ocean  City  Association  and  its  sob- 
divlslon  into  lots  for  sale,  and  the  prepara- 
tion and  filing  of  a  map  showing  the  lots 
thus  defined  and  the  adoption  by  that  cor- 
poration of  "a  general  building  scheme  for 
the  purpose  of  securing  the  unobstructed 
view  and  light  and  air,"  and  the  adoption  of 
the  restrictive  covenant  now  in  question  and 
the  Insertion  of  that  covenant  in  all  deeds 
which  have  been  executed  by  the  corporation. 
The  affidavit  of  8.  Wesley  Lake,  annexed  to 
the  amended  bill,  sets  forth  that  tlte  corpora- 
tion was  organized  for  the  establishment  of 
a  Christian  seaside  resort,  and  that  the  cor- 
poration inserted  the  covenant  in  question  in 
all  deeds  made  by  It  in  order  that  the  place 
might  be  more  desirable  as  a  place  of  resi- 
dence, and  tltat  the  object  of  the  corporation 
was  to  make  it  impossible  for  the  city  to  be 
Irallt  up  BH^d  and  to  senlre  a  space  of  eight 
feet  between  all  bnlldhigs  for  the  circulation 
of  air  and  the  preservation  of  view  and  fire 
protection  for  the  enjoyment  of  all  people, 
and  that  over  7,000  lots  have  been  sold  by 
the  corporation,  and  that  no  lot  has  been 
sold  without  the  covenant  In  question  being 
embodied  in  the  deed  of  conveyance.  None 
of  these  averments  are  controverted. 

It  is  also  contended  on  t>ehalf  of  defend- 
ant that  there  lias  been  such  a  departure 
from  the  general  scheme  designed  to  be  pre- 
served by  the  restrktive  covenant  as  to 
amount  to  a  waiver  of  the  right  to  its  en- 
forcement 

The  record  discloses  that  the  territory  ex- 
tending from  Eighth  to  Ninth  street.  In  Ocean 
City,  has  In  recent  years  become  the  business 
portion  <rf  the  city.  In  that  territory  the 
covenant  in  question  has  t)een  frequently  vio- 
lated. Some  12  buildings  have  been  there 
erected  in  disregard  of  the  covenant,  some  as 
to  the  front  building  line  and  some  as  to  the 
side  lines.  But  the  amended  bill  alleges  that 
the  territory  extending  southwesterly  from 
Ninth  street  to  Fourteenth  street  and  from 
the  ocean  to  the  bay,  In  which  territory  there 
are  now  380  bniidtngs,  of  which  830  are  veat- 


dences,  is  essentially  the  residential  portion 
of  the  city,  and  tliat  in  that  territory  the 
covenant  has  been  preserved.  The  side  lines 
of  the  lots  in  question  are  on  Eleventh  street, 
whlth  street  runs  nortlrweBterly  and  south- 
easterly from  the  ocean  to  the  bay,  and  is  ap- 
proximately the  center  of  the  territory  refer- 
red to  in  the  bin  as  the  residential  portioa 
of  the  tract  The  answering  affidavits  point 
out  six  buildings  within  the  territory  be- 
tween Ninth  and  Fourteenth  streets  which 
are  claimed  to  be  located  contrary  to  the  re- 
quirements of  the  covenant  One  of  these -ta 
on  Ninth  street  and  another  on  Asbnry  ave- 
nue near  Ninth  street  These  two  buildings 
are  approximately  two  blocks  distant  from 
complainants'  lots,  and  are  on  other  streets 
and  are  adjacent  to  the  territory  which  ha* 
been  referred  to  as  the  business  section  of 
the  city,  and  it  is  manifest  that  any  violation 
of  the  covenant  ooGasioned  by  these  two 
buildings  In  no  way  affects  the  desirability 
of  complainants'  property.  A  third  building 
referred  to  as  between  Ninth  and  Fourteenth 
streets  la  the  Steward  building,  which  build- 
ing is  located  on  the  east  comer  of  Twelfth 
street  and  Asbnry  avenue.  It  is  averred  that . 
the  porch  posts  of  that  building  are  flash 
with  the  side  line  of  Twelfth  street  As  to 
this  building,  it  may  be  said  that  it  is  by  no 
means  certain  that  the  location  of  the  porch 
ix>st8  as  pointed  out  operates  as  a  violation 
of  the  covenant  But,  without  determining 
that  question,  it  will  be  observed  that  the  lo- 
cation of  the  Steward  bulldinc.  like  the  two 
bniidings  already  referred  to,  Is  on  streets 
other  than  that  on  which  oomplainants'  prop- 
erty is  located,  and  Is  more  than  a  block  dis- 
tant, and  In  no  way  affects  the  desirability 
of  complainants'  property.  The  fourth  build- 
ing pointed  out  by  (tefendanfs  affidavits  Is 
at  Twelfth  street  and  Asbnry  avenue.  This, 
like  the  other  properties  already  referred  to, 
is  too  distant  from  complainants'  property  to 
in  any  way  affect  Its  desirability.  The  fifth 
violation  of  the  covenant  referred  to  as  with- 
in the  residential  district  is  one  now  under 
construction  at  Eleventh  street  and  Bay  ave- 
nue, which  building  is  being  erected  on  the 
line  of  Eleventh  street  The  map  filed  by  de- 
fendant does  not  disdoee  Bay  avenue.  It  is 
evident  that  this  structure  must  be  many 
blocks  distant  from  complainants'  property. 
The  sixth  violation  of  the  covenant  referred 
to  as  within  the  territory  defined  as  residen- 
tial is  a  building  occupied  by  N.  O.  Clelland, 
which  is  situated  on  the  comer  of  Eleventh 
street  and  Asbnry  avenue.  This  building 
fronts  on  a  street  in  which  complainants  are 
not  Interested,  but  the  side  of  the  building  Is 
on  the  opposite  fide  of  the  same  street  on 
which  complainants'  property  is  located,  and 
one  block  oceanward  thereof. 

It  Is  pointed  out  that  the  front  of  this 
building  violates  the  covenant  in  question, 
and  that  at  the  side  of  the  residence  portion 
of  the  building  brick  steps  lead  from  the 
building  to  the  side  line  of  the^^<|^ 
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porch  encroadiM  on  the  bulldbif  Une.  Com- 
plainants' property  Is  In  no  way  affected  by 
the  front  encroachment,  and,  while  the  porch 
and  steps  at  the  side  of  the  building  may 
operate  to  violate  the  covenant,  it  Is  manifest 
that  nny  violation  there  may  be  Is  trivial  In 
its  nature. 

This  review  of  the  testimony  Is  made  nec- 
essary to  Intelligently  determine  whether 
complainants'  right  to  enforce  this  covenant 
against  defendant  has  been  lost  From  the 
review  It  will  be  observed  that  there  have 
been  no  violations  of  the  :»venant  which 
have  In  any  substantial  way  affected,  f  be  prop- 
erty of  complainants,  and  but  two  possiible 
violations  iqwn  the  streets  on  which  com- 
plainants' lot  Is  situated,  and  that  bat  six 
violations  of  the  covenant  are  alleged  within 
a  district  in  which  380  bnlldings  are  erected. 

I  think  it  clear  that  the  equitable  right  of 
complainants  to  enforce  this  restrictive  cove- 
nant has  not  been  lost  Ev^  though '  it 
should  be  conceded  that  the  12  violations  of 
the  covenant  which  have  been  permitted  in 
what  has  been  defined  as  the  business  dis- 
trict HOTtheasterly  of  Ninth  street  has 
amounted  to  an  abandonment,  In  that  district, 
of  the  original  scheme  designed  to  be  preserv- 
ed by  the  covenant,  it  does  not  follow  from 
that  fact  that  the  right  to  the  enforcement 
of  the  covenant  for  the  preservation  of  the 
original  scheme  In  a  separate  district  where 
essentially  different  conditions  prevail  has 
been  lost.  Changing  conditions,  such  as  the 
growth  of  business  Interests,  may  well  modi- 
fy the  needs  of  one  portion  of  a  city  to  such 
an  extent  as  to  induce  the  abandonment  of 
the  general  plan  as  to  that  portion  without 
any  Intentional  abandonment  of  the  plan  as 
to  territory  where  other  and  radically  dif- 
ferent conditions  prevail.  In  this  view  I  am 
unable  to  regard  the  breaches  of  the  covenant 
In  the  territory  northeasterly  of  Ninth  street 
as  evidence  of  an  intention  to  abandon  the 
preservation  of  the  general  plan  In  the  resi- 
dential portion  of  the  city  referred  to. 

As  to  the  territory  southwesterly  of  Ninth 
street,  which  has  been  defined  as  the  resi- 
dential district,  I  entertain  the  view  that 
the  six  violations  of  the  covenant  pointed  out 
by  defendant  cannot  be  considered  as  suffi- 
cient evidence  to  indicate  the  abandonment  of 
the  original  plan  In  the  district  where  near- 
ly 400  buildings  have  been  erected  in  con- 
formity to  the  plan.  The  extremely  small 
percentage  of  the  breaches  of  the  covenant 
which  defendant  has  pointed  out  rather  tends 
to  the  establishment  of  the  fact  that  it  has 
been  the  defined  puri'ose  of  the  property  hold- 
ers In  that  district  to  adhere  to  the  preserva- 
tion of  the  original  plan  sought  to  be  preserv- 
ed by  the  covenant. 

I  think  It  also  clear  that  the  equitable 
right  of  complainant  to  the  enforcement'  of 
the  covenant  In  question  is  not  Impaired  by 
Isolated  breaches  of  the  covenant  In  locations 
where  such  breaches  can  in  no  way  be  said  to 
ttffect  the  desirability  of  complainants'  prop- 


erty. It  is  not  to  be  expected  that  the  courts 
will  be  appealed  to  for  the  preservation  of 
the  general  scheme  in  localities  where  a  com- 
plainant is  without  interest  It  Is  only  when 
the  interest  of  a  property  owner  Is  affected 
that  In  my  Judgment,  he  con  be  reasonably 
charged  with  the  duty  of  applying  to  the 
court  for  the  preservation  of  -the  general 
scheme.  This  view  is  forcefully  expressed  by 
Vice  Chancellor  Emery  in  Morrow  v.  Hassel- 
men  (N.  J.  Ch.)  61  Atl.  369,  371,  and  I  concur 
in  the  oondnslons  there  stated  by  the  learned 
Vice  Chancellor. 

It  Is  also  claimed  on  behalf  of  defendant 
that  complainants  are  In  laches  In  permitting 
the  building  of  defendant  to  become  partially 
erected  before  the  bill  was  filed.  I  think 
complainants  have  done  all  that  can  be  rea- 
sonably required  of  them.  Defendant  Is  not 
a  resident  of  this  state. 

Complainants  promptly  gave  notice  to  the 
foreman  of  the  work  that  their  rights  were 
being  violated,  and  the  bill  was  thereafter 
filed  as  quickly  as  It  could  be  procured. 

A  preliminary  injanction  will  be  advised 
In  accordance  with  the  prayer  of  the  amend- 
ed bUL 

(78  N.  J.  L.  US) 
nTE-MILB  BEACH   L1TMBEB  CO.  ▼. 
FRIDAT  et  bL 

(Supreme  Court  of  New  Jersey.  June  10, 1907.) 
Oebtiobabi— When  Lofr-REViKW  or  Obdkb 

OF  OOUBT. 

Certiorari  will  not  lie  to  review  an  order 
of  the  circuit  court  in  an  ordinary  action  to 
enforce  a  mec^nic's  lien,  since  the  court  is  a 


constltational  court  of  record  of  eeneral  juris- 
■■       to  the  course  of 
the  common  law. 


diction  proceeding  according' 


[Ed.  Note.— For  cases  in  point,  see  Oant  Difr 
vol.  &,  CerdMarl,  H  20,  23,  27.] 
(Syllabns  by  the  Court.) 

Application  of  the  Flve-MlIe  Beacb  Lumber 
Company  against  Mary  B.  Friday  and  others 
for  writ  of  eertlorarL  Rnle  to  show  causa 
Denied. 

Argued  February  term,  1907,  before  GAR- 
RISON, SWATZB,  and  TRENCHARD,  JJ. 

Bleakly  &  Stockwell,  for  the  rule.  Mat- 
thew Jefferson,  James  M.  E.  Hlldretb,  and 
French  &  Richards,  opposed, 

SWAYZE,  J.  After  a  trial  of  this  case  In 
the  Cape  May  circuit  the  defendant  obtained 
a  rule  for  a  new  trial  reserving  exceptions. 
Upon  the  argument  the  plaintiff  learned  that 
the  only  reasons  relied  upon  were  the  alleged 
errors  covered  by  the  exceptions  that  had 
been  reserved.  Thereupon  the  plaintiff,  rely- 
ing upon  the  decision  of  this  court  In  Holler 
V.  Ross,  67  N.  J.  Law,  60,  50  Atl.  342,  moved 
to  dismiss  the  rule.  Instead  of  granting  the 
motion,  the  court  amended  the  rule  by  elimi- 
nating the  reservation  of  exceptions,  the 
benefit  of  which  the  defendant  waived,  and 
then  granted  a  new  trial.  It  is  ^ti^^o]; 
Digitized  by ' 
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which  the  plaintiff  now  seeks  to  review  by 
certiorari. 

The  circuit  court  Is  a  constitutional  court 
of  record,  having  general  jurisdiction  over 
common-law  actions  inter  partes  and  pro- 
ceeding therein  according  to  the  course  of 
the  common  law.  As  such  Its  orders  are  re- 
viewable, not  by  certiorari,  but  by  writ  of 
error,  and  only  after  final  Judgment.  Taylor 
Provision  Co.  v.  Adams  Express  Co.,  72  N. 
J.  Law,  220,  65  Atl.  508. 

The  proceedings  in  an  action  to  enforce  a 
mechanic's  lien  proceed  according  to  the 
course  of  the  common  law.  The  statute  ex- 
pressly enacts  that  the  practice,  proceedings, 
and  pleadings  thereon  shall  be  conducted, 
and  the  Judgment  entered,  as  in  suits  in  said 
circuit  court  to  recover  money  due  on  con- 
tract. The  regular  method  of  review  Is  by 
writ  of  error.  Numerous  instances  arc  to 
be  found  in  our  Reports.  It  is  sufficient  to 
cite  a  few  of  the  more  recent.  Barnaby  v. 
Bradley  &  Currier  Co.,  60  N.  J.  Law,  158,  37 
Atl.  764 ;  Naylor  v.  Smith,  63  N.  J.  Law,  596, 
44  Atl.  649 ;  Ennls  v.  Eden  Mills  Paper  Co., 
65  N.  J.  Law,  677,  48  Atl.  610;  Murpbey- 
Hardy  Lumber  Co.  v.  Nicholas,  66  N.  J.  Law, 
414,  49  Atl.  447;  Turner  v.  Wells,  67  N.  J. 
Law,  572,  52  Atl.  858;  Buckl^  v.  Hann,  68 
N.  J.  Law,  624,  54  Atl.  825 ;  Smith  v.  Colloty, 
69  N.  J.  Law,  365,  55  Atl.  805.  So  uniform 
a  practice  indicates  that  the  method  of  re- 
viewing proceedings  In  suits  to  enforce  me- 
chanics' liens  Is  the  same  as  in  any  common- 
law  action  in  the  circuit — by  writ  of  error 
after  final  judgment,  and  not  by  certiorari. 

If  it  were  In  our  power  to  award  the  writ, 
we  ought  not  to  do  so  in  this  case.  The  cir^ 
cult  court  has  control  of  its  own  rules  and 
may  correct  any  Inadvertence  or  mistalte 
therein.    1  Tldd's  Practice  (3d  Am.  Ed.)  «506. 

The  motion  is  denied,  with  costs. 


(76  N.  J.  tt.  IM) 

GRANT   T.    ANCIENT    0RDE3R    OF    FOR- 
RESTERS. 

(Supreme    Court   of    New    Jersey.      June    10, 
1907.) 

Mandamub— To  Fbatebnai,  Obdeb— Reukot 

Within  Obdbb. 

Application  was  made  to  this  court  by  a 
subordinate  branch  of  a  fraternal  organiza- 
tion for  a  writ  of  mandamus  to  compel  the  re- 
instatement to  membership  in  the  parent  body 
of  the  subordinate  branch,  which  had  been  sus- 
pended by  the  chief  officer  of  the  organization 
under  its  rule,  with  the  approval  of  the  execu- 
tive council  alter  a  bearing,  and  it  appearing 
that  no  property  rights  or  money  demanas  were 
involved,  and  that  the  applicant  had  not  first 
exhausted  his  right  of  appeal  to  the  appellate 
body  within  the  organization,  it  was  held  that 
the  writ  of  mandamus  must  l>e  denied. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  33,  Mandamus,  !  259.] 

(Syllabus  by  the  Court) 

Application  by  the  state,  on  the  relation 
of  Richard  Grant,  for  writ  of  mandamus  to 
the  Ancient  Order  of  Forresters.  Applica- 
tion denied. 


Argued  February  term,  1907,  before  FORT, 
PITNEY,  and  HENDRICKSON,  JJ. 

Cornelius  Doremus  and  William  H.  Galla* 
way,  for  Grant  A.  O.  Hart,  for  the  For- 
resters. 

HENDRICKSON,  J.  This  la  an  applica- 
tion for  a  mandamus  requiring  the  defendant 
corporation,  a  fraternal  organization,  to  re- 
voke the  order  of  suspension  of  Court  Man- 
hattan No.  8,483  and  Its  officers  and  members 
from  membership  in  the  defendant  the  parent 
body,  and  to  reinstate  such  subordinate  court 
to  full  membership  therein.  The  suspension 
was  summarily  ordered  by  the  high  chief 
ranger,  the  chief  officer  of  the  organization, 
on  March  23,  1906,  on  the  ground  that  Court 
Manhattan  did  on  March  9,  1906,  permit  one 
McNulty,  a  suspended  member  of  the  court, 
to  sit  In  the  sessions  of  the  court  and  partici- 
pate in  its  business,  well  knowing  that  he 
had  been  suspended.  Subsequently  a  hear- 
ing was  given  to  the  suspended  court  before 
the  executive  council  in  New  York  City, 
which  body  sustained  and  continued  the  sus- 
pension. The  relator  claims  that  the  sus- 
pension was  Irregularly  made,  and  that  the 
alleged  hearing  before  the  executive  council 
was  80  Irregularly  and  unfairly  conducted 
that  the  proceeding  Is  void.  The  defendant 
denies  this,  and  raises,  in  limine,  an  objec- 
tion to  this  court's  taking  action  upon  the 
application,  on  the  grotmd  that  before  Its 
interference  can  properly  be  Invoked,  the 
suspended  court  must  first  exhaust  its  reme- 
dy by  an  appeal  to  the  superior  bodies  of 
the  organization,  where  such  an  appeal  may 
be  bad  under  its  rules.  Manifestly,  we 
should  dispose  of  this  objection  before  taking 
up  the  merits  of  the  complaint  The  case 
shows  that,  under  the  rules  of  the  organiza- 
tion, there  Is  a  right  of  appeal  to  the  snb- 
sidiary  high  court  which  will  meet  In  Sep- 
tember next,  and  from  the  decision  of  the 
latter  there  may  be  an  appeal  to  the  supreme 
high  court  It  should  be  stated  that  this  is 
not  a  case  involving  property  rights  or  mon- 
ey demands,  but  involves  a  question  of  dlsd- 
pUne  only.  While  the  case  shows  that  tiie 
high  court  has  a  sick  and  funeral  benefit  de- 
partment, the  subordinate  courts  cannot  par- 
ticipate in  it,  unless  they  are  connected  with 
that  department  by  becoming  contributors  to 
that  fund.  Court  Manhattan  was  not  con- 
nected with  that  department,  but  had  its 
own  beneficial  department  as  allowed  by  the 
rules.  In  such  a  situation,  the  law  Is  set- 
tled that  ordinarily  the  appeal  must  be  first 
taken  within  the  organization,  l>efore  re- 
course can  be  had  to  the  civil  courts.  Zeliff 
V.  Knights,  63  N.  J.  Law,  536,  22  Atl.  63. 
The  relator  contends  that  this  principle 
should  not  be  applied  to  his  application,  on 
the  ground  that  the  irregularity  of  the  hear- 
ing was  so  marked  that  no  testimony  or  min- 
utes were  taken  and  hence  there  was  no  rec- 
ord upon  which  to  appe^^t^^t^^t^ 


N.JJ 


WOOD  ▼.  LEMBCKJS. 


903 


shows  that  the  relator  and  his  witnesses 
were  examined  in  the  presence  of  the  coun- 
cil, and  that  there  were  some  minntes  kept 
of  the  proceedings,  and  It  cannot  be  said 
that  the  action  of  the  council  was  void  for 
want  of  jurisdiction.  It  Is  presumed  that 
the  appellate  body  within  the  organization 
will  do  justice  between  the  parties.  ZellfC 
T.  Knights,  supra.  So  that  in  the  present 
status  of  this  controversy  we  are  Impelled  to 
decline  to  take  cognizance  of  it. 

The  application  for  a  mandamus  must  be 
denied,  with  costs. 


MANNING  V.  FALLON. 
(Supreme  Court  of  New  Jersey.  June  10, 1907.) 

Monet  Rsceited— Gsounds  fob  Action. 

Where  plaintiff  gave  defendant  money  for 
the  purpose  of  purchasing  a  saloon  for  him,  and 
defendant  purchased  a  saloon  with  the  money, 
but  took  possession  thereof  himself,  operating  it 
and  receiving  the  proceeds,  and  refused  plain- 
tiff possession,  plaintiff  was  entitled  to  recover 
the  amount  he  had  given  defendant  in  an  action 
as  for  money  had  and  received. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  35,  Money  Received,  {  27.] 

Action  by  William  B.  Manning  against 
John  J.  Fallon.  On  role  to  show  cause.  Rule 
discharged. 

Argued  February  term,  1907,  before  FOET, 
HBNDRICKSGN,    and    PITNEY,    JJ. 

Herrman  &  Steelman,  for  plaintiff.  Man- 
ning &  Atkinson,  for  defendant. 

FORT,  J.  This  was  a  suit  brought  to  re- 
cover $740  which  the  plaintiff  alleged  he  gave 
to  the  defendant  for  the  purpose  of  purchas- 
ing a  saloon  for  him  In  Jersey  City.  The  de- 
fendant did  purchase  a  saloon  and  used  his 
plalntltTs  money  for  that  purpose,  but  the  de- 
fendant took  possession  of  the  saloon  him- 
self, operated  It,  received  the  proceeds,  and 
refnsed  to  let  the  plaintifT  have  the  saloon, 
and  finally  ejected  him  from  it.  Plaintiff 
then  brought  this  action  against  the  defend- 
ant as  for  money  had  and  received.  There 
was  a  verdict  for  the  plaintiff,  and,  we  think, 
rightly. 

There  was  no  error  in  the  cliarge  of  the 
court,  or  In  the  admission  of  evidence. 

The  mle  to  show  cause  Is  discharged. 


(72  N.  J.  Bt.  (SI) 

WOOD  et.  al.  ▼.  LEMBCKB  et  al. 

(Court  of  Chancery  of  New  Jersey.     May  0, 
1907.) 

Wnxs—CoNSTuncTioN— Creation  of  Poweb 
— Conveyance  bt  Executor. 

A  testatrix,  after  appointing  an  executor, 
directed  the  pajrment  of  her  debts,  and  then 
blended  her  real  and  personal  estate,  giving  to 
four  children  each  one-sixth,  to  another  child 
one-sixth  less  $800  charged  as  an  advancement, 
and  the  remainder  to  the  executor  in  trust  for 
another  child.  Held,  that  the  executor  had  au- 
thority to  convey  real  estate,  since  to  make  the 
division  and  establish  the  trust  a  sale  of  the 
real  estate  was  necessary. 


Suit  by  Orlando  Wood,  executor  of  Almlra 
Li  Wood,  deceased,  and  others,  against  Maria 
Lembcke  and  another.  Decree  directed  for 
complainants. 

Wlllard  P.  Yoorheee,  for  oomplainants. 
W.  Edwin  Florance,  fw  defendants. 

BERGEN,  V.  0.  The  last  will  and  tesU- 
ment  of  Almlra  Wood,  deceased,  after  ap- 
pointing  her  son  Orlando  Wood  executor,  and 
directing  that  all  of  her  debts  be  paid,  reads 
as  follows :  "Third,  I  give  and  bequeath  un- 
to my  six  children  as  follows :  John  E.  Wood. 
Orlando  Wood,  Philip  H.  Wood,  and  Almlra 
M.  Dunham,  each  to  have  and  to  hold  one- 
sixth  part  equally  each  of  all  that  I  may 
die  possessed,  either  real  or  personal  as  to 
the  remainder  having  advanced  Ambrose 
Wood,  ESght  Hundred  Dollars,  he  is  to  have 
one-sixth  part  less  the  amount  of  Eight  hun- 
dred Dollars,  and  as  to  the  remaining  one- 
sixth  part  of  all  I  may  die  possessed  of,  I 
do  order  to  be  given  In  trust  to  Orlando 
Wood  for  the  use  of  Mortimer  Wood  to  be 
paid  to  the  said  Mortimer  Wood  as  his  neces- 
sities may  seem  to  require."  Since  the  death 
of  the  testatrix  the  executor  named  in  the 
will  and  all  of  the  children  and  legatees  of 
the  testatrix  entered  Into  a  written  agree- 
ment with  the  defendants,  by  the  terms  of 
which  they  agreed  to  convey  to  the  defendant 
certain  real  estate  of  which  the  testotrix 
died  seised,  and  the  defendants  bound  them- 
selves to  purchase.  The  defendants  having 
refused  to  comply  with  the  agreement,  upon 
the  ground  that  the  will  did  not  confer  upon 
the  executor  any  power  of  sale,  the  bill  in 
this  cause  was  filed  to  compel  the  specific 
performance  of  the  contract  of  sale  by  the 
defendants.  The  only  question  raised  wiiich 
it  is  necessary  to  determine  is  that  the  exec- 
utor is  not  vested,  either  expressly  or  by 
implication,  with  a  power  of  sale,  and  there- 
fore a  marketable  title  is  not  offered. 

The  testatrix  In  and  by  her  will  appoints 
an  executor  to  manage  and  settle  her  estate, 
and  then,  blending  her  real  and  personal 
possessions,  gives  to  four  of  her  children 
each  a  one-sixth  part  of  the  whole,  to  an- 
other oneHBlxth  less  $800  charged  as  an  ad- 
vancement, and  the  remaining  one-sixth  to 
Orlando  Wood,  the  executor,  In  trust  for  the 
use  of  another  son.  It  thus  appears  that  the 
testatrix  Intended  an  equal  division  of  her 
entire  estate,  real  and  personal.  What  one- 
sixth  would  amount  to,  after  the  payment 
of  debts,  can  only  be  ascertained  after  the 
executor  has  fulfilled  the  duties  of  his  office 
and  settled  his  final  account,  to  determine 
which  there  must  be  a  sale  of  all  the  real 
and  personal  estate,  for  the  testatrix  has  by 
her  will  blended  the  two  kinds  of  property 
into  a  common  fund.  It  Is  a  part  of  the  duty 
of  the  executor  to  make  the  division  required 
by  the  will  and  to  hold  at  least  one  share  In 
trust.  "If  the  executor  is  directed  by  the 
will,  or  bound  by  law,  to  see  to  the  appllca^ 
tlon  of  the  proceeds  of  the  sale,  or  If  tlie 
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proceeds,  In  the  disposition  of  tbem,  are 
mixed  up  and  blended  witb  tbe  personalty, 
which  it  Is  the  dul?  ot  the  esecutor  to  dis- 
pose of  and  pay  over,  then  a  power  of  sale 
Is  conferred  on  the  executor  by  Implication." 
Llpplncott's  Bx'r  v.  Llpplncott,  19  N.  J.  Eq. 
121.  The  proceeds  of  this  estate  will,  under 
this  win,  have  to  pass  through  the  hands  of 
the  executor  in  the  form  of  money.  To  make 
the  division  and  establish  the  trust  requires 
a  sale  of  the  land;  and,  although  a  power  of 
sale  Is  not  expressly  given,  it  arises  under 
the  clrcumtances  existing  in  this  case  by 
Implication. 

The  result,  therefore,  Is  that  the  objection 
made  by  the  defendant  Is  not  well  founded; 
and,  there  being  no  other  reason  otTered  why 
this  contract  should  not  be  specifically  pei^ 
formed,  it  will  be  so  decreed. 


Cn  N.  J.  Bq.  8«U 

UNITED  STATES  FIDBLITT  &  GUARAN- 
TY C».  V.  CITY  OF  NEWARK  et  al. 

(Conrt  of  Chancery  of  New  Jersey.    May  18, 
1907.) 

1.  MuHiciFAi.  CoBPOBATioHS— Public  Wokks 
— CoNTBACTOB's  Lien — Statotes. 

P.  L.  1882,  p.  360,  creating  a  lien  <m  funds 
due  public  contractors  for  the  benefit  of  labor- 
ers and  materialmen,  and  providing  for  the  en- 
forcement of  such  lien,  does  not  contemplate 
an  action  in  the  Chancery  Court  by  the  original 
contractor  against  the  municipality. 

2.  Sake— Natubs  or  PxacxEDiNa — Soofk  or 

RSLIEF. 

P.  L.  1892,  p.  369,  creates  a  lien  on  funds 
due  municipal  contractors  for  the  benefit  of 
laborers  and  materialmen,  which  sections  1  and 
5  declare  shall  extend  to  the  full  extent  of  the 
claim  or  demand  and  to  the  extent  of  the  liabil- 
ity of  the  contractor  for  the  claim  preferred. 
Held,  that  a  proceeding  to  enforce  such  lien  was 
a  proceeding  in  rem  limited  to  a  determination 
of  the  lien  claims  against  the  contractors,  and 
to  the  application  of  the  funds  due  the  contract- 
ors from  the  municipality  to  the  extent  neces- 
sary to  pay  such  liens,  or,  if  the  fund  la  insnf- 
ficient,  then  to  distribute  the  same  among  the 
lienors  pro  rata. 

3.  Samb— Cboss-Bitx. 

In  a  suit  to  enforce  a  Hen  on  an  amount 
due  a  municipal  contractor,  given  by  P.  L. 
1892,  p.  369,  the  conrt  has  no  jurisdiction  to 
entertain  a  cross-bill  by  the  contractor's  rep- 
resentatives for  the  purpose  of  an  accounting 
between  such  representatives  and  the  munici- 
pality. 

Suit  by  the  United  States  Fidelity  &  Guar- 
anty Company  against  the  city  of  Newark 
and  others,  in  which  Frederick  W.  Abbott, 
surviving  partner  of  the  firm  of  Stewart  & 
Abbott,  and  James  C.  Stewart  and  Alexander 
Stewart,  as  executors  and  assignees  of  John 
L.  Stewart,  deceased,  filed  a  cross-bill.  On 
motion  to  strike  such  cross-bill.  Motion 
granted. 

Francis  Child,  Jr.,  and  Herbert  Boggs,  tat 
tJie  motion.    Sberrard  Depne,  opposed. 

HOWELL,  v.  C.  On  August  15,  1901,  the 
city  of  Newark  entered  into  a  contract  with 
Stewart  &  Ablwtt  for  the  construction  of 
a  reservoir  at  Cedar  Grove  in  the  county  of 


Essex.  A  portion  of  the  work  provided  for 
therein  was  subcontracted  a  few  days  later 
to  James  Seme.  Seme  gave  a  bond  to  Stew- 
art &  Abbott  conditional  for  the  due  per- 
formance of  bis  subcontract,  and  the  com- 
plainant, a  Maryland  corporation  which  is  en- 
gaged In  the  surety  business,  became  surety 
to  Stewart  &  Abbott  thereon.  In  June,  1903. 
Seme  discontinued  work  under  bis  subcon- 
tract, and  thereupon,  in  pursuance  of  a  con- 
dition in  the  bond,  the  surety  company,  with 
the  assent  of  Stewart  &  Abbott,  undertook 
to  finish  Seme's  contract,  and  this  they  claim 
they  have  now  fully  performed.  On  Decem- 
ber 10,  1904,  Stewart  &  Abbott,  so  the  bill 
claims,  were  Indebted  to  the  complainant  for 
labor  and  materials  furnished  by  it  in  the 
performance  of  the  Seme  contract  in  the  sum 
of  thirty-five  thousand  and  odd  dollars,  which 
they  refused  to  pay,  and  thereupon  on  that 
day  it  took  steps  under  the  municipalities 
lien  law  to  obtain  a  lien  on  the  moneys  owing 
by  the  city  of  Newark  to  Stewart  &  Abbott 
The  bill  alleges  that  at  the  time  It  was  filed 
the  city  of  Newark  owed  Stewart  &  Abbott 
several  distinct  and  separate  amounts  of 
money  arising  out  of  the  contract,  which  ag- 
gregated upwards  of  |185,000.  Some  tUne  in 
December,  1904,  and,  as  the  bill  alleges,  after 
the  filing  of  the  lien  claim,  the  members  of 
the  firm  of  Stewart  &  Abbott  transferred  and 
assigned  to  James  C.  Stewart  and  Alexander 
M.  Stewart  the  moneys  due  and  to  grow  due 
under  their  contract  The  bill  claims  that 
this  assignment  was  subject  to  the  complain- 
ants' lien  claim.  In  the  meantime  John  L. 
Stewart,  a  member  of  the  firm  of  Stewart 
&  Abbott,  died,  leaving  a  will  by  which  he 
appointed  Alexander  M.  Stewart  and  James 
O.  Stewart  as  executors  thereof.  The  de- 
fendants are  (1)  the  city  of  Newark,  (2)  the 
board  of  street  and  water  commissioners  of 
Newark,  (3)  Frederick  W.  Abbott,  surviving 
partner  of  Stewart  &  Abbott,  (4)  James  0. 
Stewart  and  Alexander  M.  Stewart  assign- 
ees of  Stewart  &  Abbott  (5)  John  C.  Stewart 
and  Alexander  M.  Stewart  as  executors  of 
the  will  of  John  L.  Stewart,  deceased,  (6) 
the  Empire  State  Granite  Company,  another 
lienor.  The  prayer  Is  for  a  decree  adjudging 
the  validity  of  the  complainant's  Hen,  and 
directing  the  city  to  pay  over  to  the  complain- 
ant the  amount  claimed  therein  out  of  the 
funds  due  or  to  become  due  from  the  city  to 
Stewart  ft  Abbott,  or  their  assignees,  with 
Interest  and  costs. 

The  city  of  Newark  and  the  board  of  street 
and  water  commissioners  answered  this  bill, 
admitting  the  Stewart  &  Abbott  contract,  and 
Stating  upon  Information  and  belief  the  Seme 
subcontract  and  the  suretyship  of  the  com- 
plainant thereon,  but  neither  admit  nor  deny 
the  relations  between  Seme  and  the  surety 
company,  or  between  the  surety  company  and 
Stewart  &  Abbott,  and  claim  that  they  have 
no  knowledge  of  the  amount  of  money  owing 
to  the  complainant  by  Stewart  &  Abbott 
They  deny  that  they  have  in  hand  the  moneys 


N.  JO    UNITED  STATES  FIDELITY  A  GUARANTY  CO.  r.  CITY  OF  NEWARK.     905 


claimed  in  that  behalf  in  the  bill,  but  say 
that  there  would  be  considerable  money  due 
to  Stewart'  &  Abbott  under  their  contract 
with  the  city  If  they  had  periormed  all  their 
obligations  thereunder;  that  they  had  incur- 
red large  penalties,  and  deductions  from  the 
contract  price  would  have  to  be  made;  and 
that  there  would  then  be  little  If  anything 
due  to  them  on  account  of  their  contract 
In  the  twelfth  paragraph  of  the  answer  the 
city  uses  this  language:  "It  submits  to  this 
court  the  question  of  how  much  if  anything 
Is  due  by  the  city  of  Newark  or  from  the  city 
of  Newark  to  the  said  Stewart  &  Abbott,  or 
to  their  assignee,  or  to  this  complainant,  or 
to  any  person  entitled  to  recelre  the  same." 
An  answer  was  Also  filed  by  Frederick  W. 
Abbott,  surrlTlng  partner,  and  James  O. 
Stewart  and  Alexander  M.  Stewart,  as  ex- 
ecutors and  assignees.  They  admit  the  Stew- 
art &  Abbott  contract,  the  Seme  subcontract, 
the  bond  of  Seme  and  the  surety  company. 
Seme's  abandonment  of  the  work,  its  per- 
formance by  the  surety  company,  the  filing 
of  the.  alleged  lieu,  the  Indebtedness  of  the 
city  of  Newark  in  large  amounts  to  Stewart 
&  Abbott  the  assignment  of  the  moneys  due 
to  James  C.  Stewart,  and  Alexander  M.  Stew- 
art claiming  that  the  assignment  was  made 
before  the  filing  of  the  lien  claim  by  the  com- 
plainant, but  they  deny  that  Stewart  &  Ab- 
bott were  indebted  to  the  complainant  in  the 
sum  of  ^,000,  or  any  other  sum,  or  that  the 
surety  company  acquired  any  lien  upon  any 
moneys  due  from  the  city  of  Newark;  and 
they  &et  out  In  detail  the  series  of  transac- 
tions and  settlements  between  Stewart  &  Ab- 
bott and  Seme  and  the  surety  company,  and 
claim  that  the  surety  company  Is  indebted  to 
Stewart  &  Abbott,  or  the  persons  who  now 
represent  them.  In  a  lar^e  amount  of  money. 
They  then  exhibit  their  cross-bill  against  the 
surety  company,  setting  up  the  transactions 
between  Stewart  &  Abbott  and  their  repre- 
sentatives on  the  one  hand,  and  Seme  and  the 
surety  company  on  the  other  hand,  and  pray 
for  an  aoeountlng  of  these  transactions,  and 
that  the  court  may  by  its  decree  direct  the 
surety  company  to  pay  to  the  answering  de- 
fendants whatever  may  be  found  due  on  such 
an  accounting. 

This  answer  was  subsequently  amoided  by 
adding  thereto  at  the  conclusion  of  the  cross- 
bill embodied  therein  another  cross-bill  s^Sr 
rate  and  distinct  from  the  one  above  mention- 
ed exhibited  against  the  city  of  Newark  and 
the  board  of  street  and  water  commissioners 
and  the  surety  company  (the  complainant), 
tbe  object  and  purpose  of  which  is  to  charge 
the  city  of  Newark  with  a  large  amount  of 
worl:  as  extra  work  In  addition  to  that  pro- 
vided for  in  the  original  contract  of  1901, 
tbe  prayer  being  that  an  accounting  may  be 
taken  of  the  moneys  due  from  the  dty  of 
Newark  and  the  board  of  street  and  watet 
commissioners  to  Stewart  &  Abbott's  present 
representatives,  and  that  a  decree  be  made 
directing  the  city  to  pay  them  tbe  amount 


found  due  upon  such  an  accounting,  including 
Interest.  This  cross-bill,  however,  admits  and 
claims  In  paragraph  45  thereof  that  In  addi- 
tion to  this  claim  for  extra  work  which  first 
appears  in  this  cross-bill  the  city  of  Newark 
owes  to  Stewart  &  Abbott's  representatives 
large  sums  of  money  due  tmder  said  contract 
which  have  not  been  paid  over  by  It,  the  ex- 
act amount  of  which  is  unknown  to  them, 
but  which  they  believe  to  be  upwards  of  the 
sum  of  $132,000.  There  is  no  prayer  In  the 
bill  for  any  discovery  or  other  specific  relief. 

A  motion  is  now  made  on  behalf  of  the 
city  of  Newark  under  the  2i3th  rule  to  strike 
this  last-mentioned  cross-bill  from  the  files, 
for  the  following  reasons:  (1)  Because  the 
cross-bill  is  multifarious  in  that  it  seeks  dif- 
ferent forms  of  relief  against  the  complain- 
ant and  the  defendant,  the  city  of  Newark. 
(2)  Because  the  bill  is  filed  under  the  mu- 
nicipalities lien  law  which  creates  a  purely 
statutory  Jurisdiction,  and  there  is  no  provi- 
sion for  affirmative  relief  of  tbe  nature  pray- 
ed for.  (3)  Because  the  cross-complainants 
have  a  complete  and  adequate  remedy  at 
law. 

The  only  cross-bill  that  the  moving  defend- 
ant (the  city  of  Newark)  Is  interested  In  Is 
the  one  that  was  brought  into  the  case  by 
the  amendment  above  mentioned,  and  the 
only  relief  prayed  thereby  Is  that  the  dty  of 
Newark  and  the  board  of  street  and  water 
commissioners  may  account  to  tbe  Stewart 
&  Abbott  representatives  for  the  extra  work 
mentioned  therein,  and  that  a  decree  be  made 
directing  the  dty  to  pay  tbe  amount  so  found 
due.  There  appears  to  be  no  particular  re- 
lief sought  against  the  complainant  This 
being  the  situation,  I  sball  discuss  the  mo- 
tion without  reference  to  tbe  subdivisions  of 
the  reasons  stated  in  the  notice.  It  will  be 
well  to  begin  by  a  consideration  of  the  stat- 
ute which  authorises  the  suit  to  be  brought 
It  must  be  remembered  that  the  inoceedlng  Is 
wholly  statutory,  and  can  be  in  touch  with 
tbe  orQinaty  systematic  methods  of  the 
Court  of  Chancery  only  at  the  point  of  pro- 
cedure. Beyond  mere  procedure,  the  rights, 
duties,  and  liabilities  of  the  parties  are  regu- 
lated by  the  statute.  This  act  (P.  L.  1892, 
p.  869)  has  its  object  expressed  In  Ois  titie. 
It  Is  an  act  to  secure  to  laborers  and  mate- 
rlalmoi  payment  of  moneys  due  to  them  for 
labiHT  or  materials  furnished  by  them  toward 
the  performance  of  public  works.  It  does 
not  contemplate  an  action  in  this  court  by  an 
original  contractor  against  the  munlct{»llty. 
Its  oiSce  is  merely  to  create  a  lien  in  favor 
of  subcontractors,  laborers,  and  materialmen, 
and  to  provide  the  means  for  foreclosing  the 
same.  It  was  largely  on  this  ground  that 
the  Court  of  Appeals  held  that  tbe  Court  of 
Chancery  alone  had  jurisdiction  to  entertain 
suits  under  the  act.  Delafleld  Construction 
Company  v.  Sayre,  60  N.  J.  Law,  449,  38  Atl. 
066.  As  I  read  tbe  statute,  the  office  of  a 
suit  under  it  Is  (1)  to  ascertain  whether  a 
lien  has  been  formally  perfected  by  proper 


906 


66  ATLANTIC  BEPOBTBB. 


Qif.J. 


flUng  and  service  of  notices;  (2)  whether 
sufficient  money  earned  or  to  be  earned  un- 
der the  contract  remains  on  which  the  Hen 
can  fasten;  and  (8)  an  ascertainment  of 
the  amount  du«  on  the  Hen,  and  a  decree 
against  the  municipality  for  that  amount 
The  reason  and  spirit  of  the  act  In  my  opin- 
ion will  be  satisfied  by  Inanlring  In  this  ac- 
tion, not  how  much  money  Is  actually  due 
from  the  municipality  to  the  contractor,  but 
whether  sufficient  money  remains  to  meet 
the  Hens  which  shall  be  established.  There 
seems  to  be  no  reason  for  pushing  the  In- 
quiry beyond  this  point,  and  no  reason  for 
entertaining  a  litigation  between  the  parties 
to  the  original  contract,  excepting  for  the 
purpose  of  providing  for  the  established 
liens.  The  Oonrt  of  Appeals  In  the  case  Just 
cited  declares  that  there  Is  no  provision  for 
a  personal  judgment  against  the  contractor 
as  a  debtor,  bat  that  the  right  of  the  claim- 
ants to  obtain  such  Judgments  against  him 
in  other  actions  is  expressly  preserved.  In 
Garrison  v.  Borlo,  61  N.  J.  Bq.  236,  47  Atl. 
1060,  Vice  Chancellor  Grey  declined  to  enter 
a  personal  decree  against  the  lienor  on  a  lien 
preferred  under  the  act  In  qnestion. 

It  is  quite  clear  that  the  statute  did  not 
mean  to  authorize  this  court  to  make  a  final 
and  determinative  adjudication  between  the 
municipality  and  the  contractor,  but  meant 
to  have  the  inquiry  go  so  far  only  as  to  as- 
certain whether  there  remained  a  sufficient 
amount  of  contract  money  to  pay  the  liens 
which  are  found  to  be  valid  Hens.  When  we 
consider  that  the  action  to  determine  or  ter- 
minate the  lien  may  be  brought  by  the  con- 
tractor or  by  the  municipality  as  well  as  by 
the  claimant,  and  that  their  separate  actions 
may  be  consolidated,  and  that  the  complain- 
ants' right  to  bring  personal  actions  in  other 
courts  is  preserved,  '7>e  can  readily  see  that 
the  proceeding  was  Intended  to  be  a  proceed- 
ing in  rem,  much  like  the  proceeding  for  the 
foreclosure  of  a  pledge  or  mortgage,  and  re- 
sembling in  many  of  ita  features  the  ordi- 
nary blU  of  Interpleader.  Again,  the  nature 
and  extent  of  the  lien  created  by  the  statute 
is  another  argument  in  favor  of  this  view. 
Sections  1  and  5  describe  these  qualities  and 
give  a  lien,  not  on  the  whole  fund  necessari- 
ly, bat  "to  the  full  extent  of  such  claim  or 
demand,"  and  "to  the  extent  of  the  llablUty 
of  the  contractor  for  the  claim  preferred." 
These  are  limitations  upon  the  extent  of  the 
lien,  and,  Inasmuch  as  this  court  can  only 
foreclose  to  that  extent.  It  would  seem  as  If 
the  Jurisdiction  of  the  court  must  stop  at 
that  point  In  Norton  v.  SInkhom,  63  N.  J. 
Eq.  313,  50  Atl.  506,  the  Court  of  Appeals 
held  that  the  proceeding  was  in  rem ;  that  It 
was  a  controversy  over  a  particular  fund  In- 
volving only  the  amount  due  to  the  contract- 
or from  the  owner  and  the  amount  due  to 
the  Hen  claimants  respectively.  Chief  Jus- 
tice Depue  says  (at  page  318  of  63  N.  J.  Eq., 
page  508  of  50  Atl.):    "Where  the  amount 


due  to  the  contractor  la  nndiq>uted,  the  sole 
question  for  adjudication  is  the  amount  due 
to  the  lien  claimants,  respectively,  from  the 
contractor.  When  that  has  been  ascertained, 
then  the  function  of  the  court  Is  to  apportion 
the  amount  due  the  contractor  among  the 
Hen  claimants  In  the  proi>er  proportion,  pro- 
vided the  fund  under  the  control  of  the 
court  Is  sufficient  to  answer  that  purpose; 
If  not  sufficient  then  pro  rata  until  the  fund 
in  hand  Is  exhausted.  At  this  stage  the 
jurisdiction  of  the  court  under  the  statute 
ends.  No  personal  judgment  either  for  or 
against  a  lien  claimant  can  be  given,  nor 
does  the  statute  provide  tor  a  judgmrait 
against  a  municipality  in  case  the  amount 
due  to  the  contractor  exceeds  the  sums  due 
to  the  lien  claimants." 

This  being  the  nature  of  the  proceeding, 
how  stands  the  cross-bill  with  relation  to  It 
A  cross-bill  Is  a  mode  of  defense  to  the  orig- 
inal suit  and  In  its  subject-matter  It  must  be 
confined  to  the  scope  of  the  original  cause  of 
action  and  to  the  defense  set  out  In  the  an- 
swer of  the  cross-complainant  In  this  case 
the  cross-bill  is  not  Intended  for  any  such 
purpose.  To  say  that  the  city  of  Newark 
owes  more  than  enough  money  to  i>ay  the 
liens  described  In  the  blU  is  no  defense  to 
the  original  suit.  Such  an  allegation  In  a 
cross-bill  does  not  aid  In  elucidating  the 
problems  raised  by  the  original  bill.  The  ad- 
mission or  claim  in  the  cross-bill  that  the  city 
owes  more  than  enough  to  pay  the  alleged 
liens  shows  this  In  the  most  conduBlve  man- 
ner. In  effect  the  cross-complainant  comes 
Into  court  saying  there  is  money  enough  In 
the  city  treasury  to  pay  all  these  so-called 
liens  If  they  shall  be  establlabed  as  such,  and, 
according  to  our  calculation,  much  more  than 
enough;  but  we  desire  that  the  court  shall 
go  beyond  the  purview  of  the  original  suit 
and  ascotaln  for  ns  the  amount  of  this 
excess  and  try  out  all  the  difficult  questions 
which  are  raised  by  the  cross-bUI  In  connec- 
tion therewith,  and  ascertain  for  us  the 
amount  of  this  excess,  and  give  us  a  decree 
and  execution  therefor.  In  other  words,  the 
cross-complalnant  comes  into  court  asking 
for  a  decree  in  personam  In  a  statutory  suit 
which  provides  only  for  a  remedy  In  rem. 
If  no  money  decree  in  personam  can  be  made 
In  this  proceeding  against  the  contractor, 
nor  against  the  lienor,  on  the  ground  that 
the  proceeding  is  one  In  rem,  It  Is  difficult 
to  see  how  the  court  can  make  the  money 
decree  In  favor  of  the  cross-complainant 
against  the  municipality.  In  fact  Chief 
Justice  Depue  In  the  opinion  just  quoted  de- 
clares against  the  proposition. 

In  the  Norton  Case,  in  Chancery  (61  N.  J. 
Bq.  506,  48  Atl.  822),  also  before  Vice  Chan- 
cellor Grey,  Norton,  the  subcontractor,  who 
bad  fnmlshed  stone  for  a  road  which  was 
being  built  by  Blokborn  and  Walton  In  Mer- 
cer county,  filed  a  bill  to  enforce  a  lien  under 
the  MuniclpaUtles  Uen  Law.    SInkhom  an- 
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swered  that  Norton  had  so  delayed  bis  per- 
formance of  the  stone  contract  that  he  was 
subjected  to  a  loss  In  completing  the  work. 
He  also  filed  a  cross-bill  against  Norton 
claiming  that  the  amoimt  of  loss  was  such 
that  he  was  obliged  to  pay  a  greater  sum 
than  was  coming  to  Norton,  and  for  the  ex- 
cess he  prayed,  by  way  of  cross-bill,  for  a 
decree  In  personam  against  Norton.  Norton 
then  moved  under  rule  213  to  strike  this  de- 
fense from  the  answer,  and  also  to  strike  out 
the  whole  of  the  cross-bill  which  sought 
affirmative  relief  against  him.  The  Vice 
Chancellor  struck  out  the  cross-bill,  upon  the 
ground  that  there  was  no  provision  for  a  per- 
sonal Judgment  against  the  claimant — citing 
Delafleld  t.  Sayre,  supra,  as  an  interpreta- 
tion of  a  doubtful  statuta  He  declared  that 
this  case  had  established  a  mode  of  procedure 
which  bad  been  followed,  and  that,  inasmuch 
as  the  cross-blU  was  wholly  dependent  for 
Its  support  upon  an  Interpretation  of  the 
statute  that  there  might  be  a  personal  decree 
against  the  subcontractor  for  the  balance  due 
from  him,  be  struck  out  the  whole  cross-bill. 
Coming  on  to  the  parts  of  the  answer  set- 
ting up  the  same  defenses  practically,  he 
struck  out  those  also.  The  Court  of  Appeals 
In  63  N.  J.  Eq.  313,  60  Atl.  506,  modifying  the 
decree  below,  held  that  the  cross-bill  was 
jvoperiy  stricken  out,  but  that  the  answer 
should  have  been  allowed  to  stand. 

Leaving  now  out  of  consideration  the  ques- 
tion of  procuring  a  personal  decree  In  favor 
of  the  Stewart  &  Abbott  representatives 
against  the  city  of  Newark,  and  omitting 
that  portion  of  the  prayer  from  the  cross-bill, 
what  Is  left  amounts  to  a  prayer  for  account- 
ing. The  cross-bill  Is  not  necessary  to  pro- 
cure an  accounting.  All  the  relief  which  can 
be  bad  under  any  prayer  for  an  accounting 
can  be  had  on  the  original  bill  and  answers, 
so  that  the  cross-bill  is  not  only  entirely  un- 
necessary, but  Is  worse  than  useless,  because 
It  adds  to  the  expense  and  delay  of  finally 
adjusting  the  issues  presented.  Johnson  y. 
Buttler,  31  N.  J.  Bq.  36;  Scott  T.  Lalor,  18 
N.  J.  fiq.  801. 

It  was  argued  against  the  motion  that  the 
submission  by  the  city  to  this  court  of  the 
question  of  the  amount  due  by  it  on  the  con- 
tract was  practically  a  consent  that  the  court 
might  take  Jurisdiction  of  all  the  matters  in 
difference  disclosed  by  the  cross-bill.  I  do 
not  think  that  this  statement  In  the  answer 
should  have  any.  such  broad  construction. 
Manifestly  what  the  city  meant  to  do  was 
to  submit  the  Issues  raised  by  bill  and  an- 
swer, and,  Indeed,  I  do  not  think  it  could  go 
so  far  as  to  admit  a  Jurisdiction  under  the 
statute  in  question  to  make  a  decree  not  con- 
templated by  it. 

If  my  interpretation  of  the  statute  is  cor^ 
rect,  this  court,  notwithstanding  the  submis- 
sion, would  still  be  without  power  to  act  be- 
cause it  has  no  Jurisdiction  over  the  subject- 
matter.  The  cases  cited  in  the  cross-com- 
plainant's brief  on  this  point  are  ail  cases  In 


which  the  court  has  undoubted  Jurisdiction 
over  the  subject-matter. 

My  conclusion,  therefore,  is  that  the  cross- 
bill must  be  stricken  from  the  files. 

(72  N.  J.  Bq.  83«) 

WILSON  T.  ANTHONY  et  al. 

(Court  of  Chancery  of  New  Jersey.     May  2, 
1907.) 

JXTDOUENTS— EqTTITABTJC   RELIXIT— FbAITO. 

The  fraud  in  obtaining  a  foreign  judgment 
for  which  equity  will  enjoin  execution  of  a 
domestic  judgment  founded  on  the  foreign  judg- 
ment does  not  relate  to  the  cause  of  action, 
or  to  evidence  adduced  liefore  the  foreign  court, 
but  to  deception  and  downright  fraud  in  pro- 
curing jurisdiction,  or  in  preventint^  defendant 
by  fraudulent  means  from  presenting  his  de- 
fense. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  30,  Judgment,  {  785.] 

Suit  by  Charles  A.  Wilson  against  Boy  F. 
Anthony  and  others.  Heard  on  motion  for 
an  -injunction  to  restrain  the  execution  of  a 
Judgment  at  law.    Injunction  denied. 

See  65  AU.  988. 

On  June  7,  1904,  one  Samuel  L.  Bailey  re- 
covered a  Judgment  by  default  against  the 
complainant,  Wilson,  in  the  Supreme  Court 
of  the  state  of  New  York  for  $1,594.31.  This 
judgment  was  assigned  to  the  defendant  An- 
thony, who  brought  suit  thereon  In  the  New 
Jersey  Supreme  Court.  Wilson  pleaded  to 
the  action  that  be  bad  not  been  served  with 
process  in  the  New  York  suit,  and  the  action 
was  tried  upon  this  Issue  before  the  Chief 
Justice  and  a  Jury  on  April  10,  1906.  There 
was  a  verdict  for  the  plaintiff,  and  an  affirm- 
ance of  the  Judgment  entered  thereon  by  tlie 
Court  of  Errors  and  Appeals;  the  Judgment 
being  finally  entered  for  $1,845.56.  Wilson, 
In  May,  1906,  after  the  verdict  in  the  New 
Jersey  action,  moved  the  New  York  Supreme 
Court  to  set  aeidib  the  Judgment  This  mo- 
tion was  heard  in  October,  1906,  and,  as  was 
stated  on  the  argument,  was  denied  on  the 
ground  of  laches.  Again,  In  1907,  Wilson 
made  a  second  motion  in  the  New  York  Su- 
preme Court  to  set  aside  the  service  ot  the 
summons  In  that  acticm  and  the  Judgment 
consequent  thereon,  which  motion  was  like- 
wise denied.  The  complainant  now  comes 
to  this  court  with  a  bill  praying  that  Anthony 
&  Bailey  may  be  enjoined  from  enforcing  pay- 
ment, not  only  of  the  New  Jersey  Judgmoit, 
but  of  the  New  York  Judgment  as  well,  on 
the  ground  of  fraud.  The  fraud  set  out  in 
the  bill  consists  of  allegations  (1)  that  Wilson 
was  not  served  with  process  in  the  New  York 
suit,  (2)  that  the  complaint  there  was  with- 
held from  the  files  until  the  day  the  Judgment 
was  entered,  and  (3)  that  Bailey  made  a 
false  affidavit  to  the  complaint  The  com- 
plaint charges  Wilson  with  an  indebtedness 
of  $1,300  for  2,000  bushels  of  com  and  the 
husks  and  stalls  on  which  the  same  was 
grown,  and  the  affidavit  verifies  the  complaint 
that  the  same  is  true  to  the  plaintUTs  own 

knowledge.  ,     (^r^(^ir> 
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Frank  S.  Bradner,  for  complainant.  An- 
drew Van  Blurcom,  for  defendants. 

HOWELL,  Y.  C.  (after  staUng  the  facts). 
The  Jurisdiction  of  this  court  to  interfere 
with  the  enforcement  of  judgment  at  law  is 
undoubted  and  is  not  questioned  by  the  de- 
fendants. The  cases  on  the  subject  In  our 
own  state  are  so  numerous  that  they  cannot 
all  be  alluded  to.  In  this  case  the  court  is 
asked  to  enjoin  enforcement  of  a  domestic 
Judgment  for  the  reason  that  the  foreign 
Judgment,  which  was  its  foundation,  was  ob- 
tained by  fraud. 

Mr.  Justice  Gummere,  now  Chief  Justice, 
in  Faircblld  t.  FalrcbUd,  53  N.  J.  Eq.  678,  34 
Atl.  10,  &1  Am.  St.  Rep.  660,  says:  "Can  this 
Judgment  rendered  by  a  court  which  had 
Jurisdiction  over  the  parties  and  over  the 
subject-matter  of  the  litigation  be  ignored  by 
the  courts  of  this  state  notwithstanding  the 
prescription  of  the  Constitution  of  the  United 
States?  •  •  •  It  seems  to  me  not,  for. 
while  thia  conatitutional  prorislon  and  the 
federal  statutes  referred  to  have  t>een  the 
subject  of  more  or  less  diversity  of  Judicial 
opinion,  It  is  now  entirely  settled  tjiat  the 
only  grounds  upon  which  the  judgment  of  a 
court  of  general  jurisdiction  can  be  disregard- 
ed in  another  state  are  (1)  where  the  adjudg- 
ing tribunal  had  no  jurisdiction  orer  the  per- 
son against  whom  judgment  was  pronounced 
or  over  the  sut>ject-matter  of  the  litigation, 
and  (2i  where  the  adjudication  of  the  foreign 
tribunal  has  been  obtained  by  fraud." 

Is  the  fraud  alleged  in  the  bill  of  complaint 
such  fraud  as  is  required  by  the  decision  in 
Falrchlld  v.  Fairchild  to  override  th«  Judg- 
ment in  question?  As  to  the  first  allegation, 
viz.,  that  there  was  no  service  of  process  in 
the  foreign  jurisdiction,  it  Is  sufficient  to  say 
that  it  appears  by  the  bill  that  this  has  al- 
ready been  adjudicated  against  the  complain- 
ant, not  only  in  our  Supreme  Court,  but  in 
our  Court  of  Brrors  and  Appeals,  and  twice 
in  New  York  in  the  original  suit,  and  on  the 
argiunent  complainant's  counsel  felt  compel- 
led to  admit  that  he  must  discuss  the  case  as 
if  service  had  been  undoubtedly  made  upon 
the  complainant  in  New  York.  Neither  do  I 
think  that  the  complainant  can  avail  himself 
of  the  withholding  of  the  complaint  from  the 
flies  until  the  entry  of  the  judgmoit  I  think 
we  must  assume,  in  the  absence  of  evidence 
to  the  contrary,  that  the  mete  procedure 
which  resulted  in  the  entry  of  the  judgment 
In  the  New  York  cpurt  was  regular  and  in 
accordance  with  the  law  of  that  state.  lam 
quite  as  confident  that  the  third  cause  of 
complaint  has  as  little  foundation  In  law  as 
the  other  two. 

A  careful  examination  of  the  affidavits  snb- 
mitted  with  the  bill,  taken  in  connection  with 
'  the  facts  disclosed  by  the  defendants'  affidav- 
its, does  not  satisfy  me  that  there  was  any 
fraud  practiced  by  Bailey.  Neither  am  I 
eonvlnced  by  these  d^KisItlons  that  Wilson 
had  a  clear  and  unmistakable  defense  to  the 


action  In  New  York.  But,  suppose  there  was 
a  defense  made  out,  it  could  not  avail  Wilson 
unless  he  could  also  show  fraud.  How,  then, 
does  the  case  stand?  An  attempt  was  made 
to  convince  this  court  of  the  fact  of  fraud  by 
offering  to  show  that  the  New  York  Judg- 
ment was  unjust;  that  Instead  of  a  Judgment 
for  the  plaintiff  therein  the  real  fact  was 
that  the  balance  of  account  was  In  favor  of 
the  defendant;  and  that  the  Judgment  was 
therefore  the  product  of  false  evidence,  in 
short,  of  perjury.  "To  secure  the  interfer- 
ence of  equity  it  will  not  suffice  to  show  that 
Injustice  has  been  done  by  the  Judgment 
against  which  relief  Is  sought  It  must  ap- 
pear that  the  party  has  an  equitable  defense 
of  which  he  could  not  avail  himself  at  law, 
or  had  a  good  defense  at  law  of  which  be 
was  ignorant  until  after  the  time  for  making 
defense  at  law  had  passed,  or  that  be  was 
prevented  from  making  his  defense  by  fraud 
or  artifice  of  his  adversary,  or  by  fraud,  ac- 
cident, or  mistake  unmixed  with  any  negli- 
gence of  his  own,  or  that  his  ground  of  inter- 
ference is  a  matter  of  pure  equity  cogniz- 
ance." Green,  V.  a.  In  Brick  v.  Burr,  47  N. 
J.  Eq.  189,  19  Atl.  842.  Similar  language 
was  used  by  the  court  in  Mechanics'  Bank 
V.  Burnet  Manufacturing  Company,  33  N.  J. 
Eq.  486.  There  the  allegations  were  non- 
aervice  of  process  and  no  Indebtedness. 
The  court  refused  to  consider  these  grounds, 
but  enjoined  the  judgrment  on  another  ground. 

There  Is  no  allegation  here  that  the  plate- 
tiff  In  the  New  York  suit  tn  any  way  pre- 
vented the  defendant  from  making  his  de- 
fense there.  The  fact  of  service  has  been 
adjudicated  against  him.  He  bad  bis  op- 
portunity to  make  his  defense  which  he  neg- 
lected to  avail  himself  of,  and  now  no  mere 
allegation  that  the  Judgment  Is  for  too  large 
an  amount  can  move  a  court  of  equity.  In 
fact,  a  Judgment  obtained  by  perjured  testl- 
mony  without  other  matters  of  equitable  eof. 
nlzance  could  not  avail  the  complainant  <m 
this  motion.  Chancellor  Kent  so  held  in 
Smith  V.  Lowry,  1  Johnson's  Oh.  (N.  Y.)  820. 
and  this  case  has  been  approved  (Hi  this  point 
in  Cairo  ft  Fulton  B.  R.  Co.  ▼.  Titos,  27  N. 
J.  Eq.  102,  Hannon  v.  Maxwell,  81  N.  J.  Eq. 
818,  and  Dringer  v.  Erie  By.,  42  N.  J.  ESq. 
S78,  8  Atl.  811,  where  Vice  Chancellor  Van 
Fleet  api^oves  of  the  statement  made  by  Mr. 
Justice  Miller  In  United  States  v.  Throck- 
morton, 98  U.  S.  61,  25  L.  Ed.  93.  "The  acts 
for  which  a  court  of  equliy  will,  on  account 
of  fraud,  set  aside  or  annul  a  decree  between 
the  same  parties  rendered  by  a  court  of  com- 
petent jurisdiction  have  relation  to  frauds 
extrinsic  and  collateral  to  the  matter  tried 
by  the  first  court,  and  not  to  a  fraud  In  the 
matter  on  which  the  decree  was  rendered." 

Great  stress  was  laid  on  the  argument  by 
complainant's  counsel  on  two  recent  English 
cases — ^AbouIofC  v.  Oppenhelmer,  10  Q.  B.  D. 
200  (1882),  and  Vadala  v.  Laws,  25  Q.  B.  D. 
810  (1800).  There  were,  respectively,  actions 
at  la  -  upon  foreign  Judgmenta---one  ji^^er- 


?u  Judgmenta--one  Mpde: 

Digitized  by  VjOOvIL 


N.J.) 


WILSON  r.  SE£BEB. 


909 


ed  by  a  Rnsstan  coart,  and  the  other  by  an 
Italian  conrt — and  In  each  case  It  was  held 
that  the  English  eonrts  would  Inqalre  Into 
the  fact  of  perjury  committed  in  the  original 
action.  If  they  have  any  pertinence  what- 
ever to  the  matters  in  controversy  here,  they 
show  that  when  the  New  York  Judgment  was 
sned  upon  In  the  New  Jersey  Supreme  Ck>urt 
the  defense  of  fraud  might  hare  been  set  up 
and  litigated,  and  that  therefore  the  com- 
plainant is  barred  from  again  raising  this 
iasne.  These  cases  are  severely  cdticised  by 
Jndge  Wallace  in  the  Clrcnlt  Ootirt  of  the 
United  States  for  the  Sonthem  District  of 
New  York  In  Hilton  v.  Onyott  (C  O.)  42  Fed. 
24&,  as  being  in  conflict  with  the  Throck- 
morton Case  above  dted,  which  has  been  so 
strongly  an>roved  In  this  state,  and  tor  the 
farther  reason  that  the  authorities  cited  do 
not  snstain  the  propoeltion.  In  my  opUiiom 
they  mnst  be  held  to  have  engrafted  on  the 
Dnchess  of  Kington's  Oase  (2  Smith's  Li  0. 
— )  a  modification  of  the  rale  there  laid 
down,  which  does  not  appear  ever  to  have 
been  hinted  at  In  oar  ooarts. 

I  therefore  conclade  that  the  ftrand  refer- 
red  to  in  Faircfalld  v.  Faircfalld,  snpra,  does 
not  and  cannot  relate  t»  the  canse  of  ac- 
tion or  to  evidence  addoced  before  the  conrt 
tn  the  foreign  jnrlsdictton,  but  does  relate 
to  deception  and  downright  fraud  In  pro- 
curing  Jurisdiction  or  in  preventing  the  de- 
fendant by  fraudulent  means  from  presenting 
Ms  defense.  And,  inasmaeh  as  the  case  does 
not  show  any  fraud  in  the  institution  of  the 
salt  or  In  obtaining  jurisdiction,  or  tiiat  the 
defendant  was  In  any  way  hindered  by  the 
plaintiff  from  appearing  and  defending  the 
action,  or  from  prodacing  such  witnesses  as 
had  knowledge  of  the  facts,  the  injunction 
prayed  for  must  be  denied. 


(72  N.  J.  Bq.  623) 

■  WITjSON  v.  SEEBBR  et  al. 

(Court  of  Chancery  of  New  Jersey.    May  IS, 
1907.) 

1.  Attobnet  anp  CrrawT— AcTToit  oh  Coh- 
TBACH'  fob  Compewsation— Bvidewob. 

In  a  proceeding  by  an  attorney  to  obtain 
part  of  the  proceeds  of  a  compromise  of  a  suit 
as  compensation  under  a  contract  of  retainer, 
evidence  examined,  and  held  to  show  that  the 
eontract  was  made. 

2.  Same— LiBR. 

Where  an  attorney  contracted  with  his  cli- 
ent that,  as  oompeosation  for  condncting  the 
suit,  he  sliould  receive  one-third  of  the  proceeds 
of  the  action,  the  contract  gave  him  an  equita- 
ble lien  upon  the  proceeds  when  they  took  form. 
[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
voL  5,  Attorney  and  Client,  {{  378,  880.] 

Bill  by  William  R.  Wilson  against  George 
Seeber  and  others.  Heard  on  return  of  an 
order  to  show  cause.  Preliminary  restraint 
continued  until  final  hearing. 

Alan  H.  Strong,  for  complainant.  Edward 
M.  CoUe,  for  detendants. 

PITNEY,  Advisory  Master.  This  Is  a  con- 
test over  a  part  of  a  sum  of  money  which,  at 


tbe  time  of  the  flUng  of  the  bill,  December, 
lOUU,  was  in  the  shape  of  a  promissory  note 
or  notes  given  by  the  defendant  Seeber  to 
the  defendant  Scbauble,  and  which  notes 
were,  I  believe.  In  the  hands  of  the  defend- 
ant David.  At  the  filing  of  the  bill,  an  order 
to  show  caose^  with  interim  restraint,  was 
made  thereon  returnable  in  Jannary,  1907. 
Later,  An  the  15th  of  January,  by  consent  of 
all  parties,  the  notes  in  question  were  paid 
under  order  of  the  court,  and  enough  of  the 
proceeds  to  cover  complainant's  claim  were 
committed  to  tlie  custody  of  the  defendant 
David,  to  be  held  by  him  as  trustee  in  an 
account  in  bank  in  his  name  as  such  trustee 
and  subject  to  the  order  of  the  court  That 
fund,  now  in  immediate  control  and  custody 
of  tile  court,  was  the  proceeds  of  a  compro- 
mise of  a  suit  brought  by  bill  la  this  court 
on  September  1,  1906,  ij  Sichauble  against 
the  defendant  Seeber,  In  which  the  complain- 
ant herein,  Mr.  Wilson,  a  solicitor  of  this 
court,  was  solicitor.  This  suit,  he  contends, 
was  brought  by  him  in  pursoance  of  a  pre- 
liminary contract  made  between  himself  and 
the  defendant  Schanble,  by  which  Wilson  was 
to  have  one-third  of  the  proceeds  of  the  suit, 
and  the  fond  In  court  aforesaid  is  admitted 
to  be  a  part  of  the  proceeds  of  a  settlement 
of  that  suit 

Two  qnestioDs  are  involved,  ho0i  of  wblcfa 
must  be  resolved  in  the  complainant's  favor 
in  order  to  give  bim  the  relitf  now  sought: 
First,  was  the  contract  made  as  alleged? 
Second,  did  it  give  him  (WIlscfB)  such  an  in- 
terest in  the  proceeds  of  the  suit  as  to  en- 
able lilm  to  maintain  this  equltahle  action? 

The  first  qnestloa  is  one  of  fact,  and  its 
solution  iepeadB  upon  the  conslderatlmi  of 
a  variety  of  drcianstances  and  a  carefnl  ex- 
amination of  several  rather  bulky  affidavitB. 
For  present  purposes,  it  will  be  suflBicIent  If 
I  shall  find  that  it  is  prabable  that  on  tlie 
final  hearing  of  the  came  and  an  opportDnity 
on  each  side  for  crosa-ezamlnatlon  the  com- 
plataiant  will  succeed  in  estabHsIiiiic  tlM  con- 
tract 

The  complainant's  cententioo  is,  in  brief, 
as  follows:  In  October,  1904,  Scbauble  was 
the  owner  of  179  ebtava  of  the  capital  sto<^ 
of  the  Blslng  Son  Brewing  C«npany,  and  In 
that  year  transferred  the  same  fOr  the  snm 
of  1130,000  to  one  Nngcnt,  who  really  bought 
In  the  Ibtorest  of  the  defendant  Seeber,  to 
whom  the  stock  was  subsequently  transfer- 
red, and  In  whose  name  it  has  since  stood.. 
Scbauble  subsequently  thought  that  he  had 
been  unfairly  dealt  with  In  tlie  transaction. 
At  and  subsequent  to  that  time  Judge  OH- 
booty,  of  Bllzabetli,  was  his  standing  counsel 
in  important  matters;  but  Mr.  A.  J.  David, 
a  young  lawyer  In  Elisabeth,  was  employed 
by  him  In  nnlmportant  matters.  On  divers 
occaslwiB,  and  particularly  In  the  early  part 
of  1906,  Scbauble  consulted  with  Judge  Oil- 
hooly  as  to  his  right  to  undo  the  transaction 
and  recover  the  shares  of  stock,  and  wished 
to  employ  him  to  bring  a  salt  for  that  pnr^ 
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pose.  Judge  Gllhboly  expressed  doubts  as  to 
the  prospect  of  a  recovery,  and  finally  de- 
clined to  be  retained  for  that  purpose,  stat- 
ing that  be  had  been  somewhat  Involved  In 
transactions  connected  with  or  growing  out 
of  the  transfer  of  the  stock,  and  suggested  to 
Schauble  that  he  employ  the  complainant, 
Wilson,  for  that  purpose.  Shortly  after,  and 
In  the  summer  of  1906,  Schauble  called  upon 
Wilson,  and  expressed  a  wish  to  employ  him, 
but  stated  that  he  had  no  money  to  Invest 
In  the  suit,  and  desired  that  Wilson  under- 
take It  on  shares.  He  gave  Mr.  Wilson  the 
particulars  of  the  case.  That  gentleman, 
learning  from  Mr.  Gllhooly  that  he  had  no 
objections  to  his  (Wilson's)  undertaking  the 
auit,  did  undertake  It,  upon  the  agreement, 
as  be  swears,  that  he  was  to  have  one-third 
of  the  proceeds,  and  to  run  all  the  risks  of  ex- 
penses and  costs,  provided  that  after  an  ex- 
amination of  the  circumstances  he  thought 
It  could  be  successfully  carried  throu^.  He 
did  make  this  examination,  and  commenced 
the  preparation  of  his  bill  and  affidavits, 
which  I  have  seen,  and  they  show  a  great 
deal  of  labor.  At  the  same  time,  before  filing 
the  bin,  he  asked  Judge  Gllhooly  to  draw  a 
written  agreement  between  him  and  Schauble 
as  to  compensation,  which  Gllhooly  did,  and 
which  Wilson  handed  to  Schauble,  and  which 
\he  said  Mr.  Schauble  agreed  to  and  promised 
ito  execute.  Before  the  agreement  however, 
was  actually  executed,  it  came  to  the  knowl- 
edge of  Wilson  that  there  was  a  scheme  on 
foot  by  which  the  owniership  of  tuese  shares 
of  stock  by  Seeber  might  within  a  very  short 
time  be  transferred  to  some  other  person,  and 
he  thereupon  hurried  matters,  finished  the 
preparation  of  Schauble's  affidavit,  and  came 
before  me  pn  September  1,  1906,  at  Morris- 
town,  with  Schauble,  and  upon  presentation 
of  the  bill  I  advised  an  order  to  show  cause, 
with  Interim  restraint  against  the  transfer 
of  the  stock  by  Seeber.  Naturally,  and  at 
once  upon  obtaining  this  order,  the  question 
arose  where  the  money  was  to  come  from  In 
case  Seeber  should  Immediately  tender  a  re- 
transfer  of  the  stock  and  demand  a  return 
of  the  purchase  price,  and  Schauble  at  once 
asked  the  assistance  of  Wilson  In  procuring 
money  for  blm.  Nothing  was  said  In  the 
written  unsigned  contract  which  made  it  the 
duty  of  Wilson  to  raise  any  money.  Mr.  Wil- 
son applied  to  Mr.  Gllhooly,  and  learned 
from  him  that  Mr.  Isham,  an  Elizabeth  capl- 
.  tallst  would  advance  the  money  provided  be 
could  have  the  stock  for  the  sum  of  |155,000. 
Mr.  Schauble,  upon  learning  this  from  Wil- 
son, agreed  to  it  generally,  or  in  part  Either 
Wilson  or  Gllhooly  had  prepared  a  contract 
to  that  eflCect  to  be  signed  by  Schauble.  That 
contract,  however,  was  nominally  with  Judge 
Gllhooly ;  Isbam's  name  not  being  mentioned 
In  it.  Objection  was  made  to'  this  contract 
by  Schauble,  because  it  did  not  provide  for 
protecting  him  against  a  suit  which  bad 
been  brought  by  the  brewing  company  to  en- 
force a  large  claim  against  blm,  which  was 


then  pending,  and  he  wished  that  the  sum  to 
be  paid  him  by  Judge  Gllhooly  for  the  179 
shares  of  stock  should  be  over  and  above 
any  amount  that  he  (Schauble)  should  be 
obliged  to  pay  as  a  result  of  the  suit  of  the 
brewing  company  against  him. 

In  this  state  of  affairs,  Mr.  Wilson  and 
Mr.  Schauble  met  by  appointment  early  ia 
the  morning  at  Judge  Gllhooly's  office;  Schau- 
ble having  both  contracts  in  his  possession 
— first,  the  one  Judge  Gllhooly  had  drawn 
between  Wilson  and  Schauble,  and,  second, 
the  one  between  Schauble  and  Gilbooly  for 
the  sale  by  Schauble  to  Judge  Gllhooly,  actinc 
for  Mr.  Isham,  of  the  shares  of  stock,  if  re- 
covered. Mr.  Schauble  then  informed  Judge 
Gllhooly  that  he  was  entirely  satisfied  wltli 
the  contract  with  Mr.  WUson  for  his  com- 
pensation, but  be  wished  the  contract  for  the 
advancement  of  the  money  and  the  sale  of  the 
stock  to  Gllhooly  to  be  amended  in  the  respect 
previously  mentioned.  Mr.  Gllhooly  there- 
upon drafted  a  new  contract  between  him- 
self and  Schauble,  which  was  supposed  to, 
and  did  in  fact,  cover  the  objection.  Upon 
this  new  draft  being  shown  to  Schauble,  he 
expressed  no  dissatisfaction  with  it,  but  said 
that,  before  executing  It,  he  wished  to  sub- 
mit it  to  Mr.  David.  This  remark  seems  to 
have  Irritated  Judge  Gllhooly,  and  he  declar- 
ed that  he  would  have  neither  of  the  papen 
executed  in  his  office,  and  hastened  the  de- 
parture of  Mr.  Schauble.  The  result  was 
that  neither  the  contract  with  Mr.  Wilson  or 
that  with  Judge  Gilbooly  were  ever  executed. 
On  the  return  of  the  order  to  show  cause, 
Mr.  WUson  employed  Mr.  Marsh,  of  Plaln- 
fleld,  as  assistant  counsel,  and  the  hearing 
went  over  by  consent  In  the  meantime, 
Schauble  seems  to  have  become  either  sus- 
picious of  complainant's  sincerity  in  his  de- 
votions to  Mr.  Schauble's  interest  In  the  snlt 
or  his  ability  to  properly  conduct  It  and,  be- 
sides employing  Mr.  David,  sought  to  employ 
Mr.  0>lle,  of  the  Essex  bar,  and  asked  Mr. 
Wilson  to  go  with  him  to  Mr.  OollCs  office  as 
soon  as  the  latter  should  return  from  Buropb 
A  meeting  took  place  at  Mr.  (Voile's  office 
about  September  13th,  In  which  the  subject  of 
Mr.  Wilson's  compensation  was  taken  Into 
consideration,  Mr.  Wilson  Insisting  iqx>n  bis 
contract  In  writing  as  already  agreed  iqmn, 
and  that  It  should  be  signed.  Mr.  Colie^ 
after  hearing  all  the  parties,  acting  as  coun- 
sel for  Schauble,  prepared  another  agree- 
ment, which  distinctly  recognized  and  pro- 
vided that  complainant  should  have  one-third 
of  the  recovery  and  one-third  of  any  compro- 
mise; but  In  a  subsequent  clause  provided 
that  8<Aauble  might  discharge  Wilson  at  a 
certain  stage  of  the  cause  by  paying  him  a 
comparatively  small  sum  of  money.  This  con- 
tract Wilson  declined. to  sign. 

I  have  stated  Mr.  Wilson's  contratlon.  It 
Is  thoroughly  supported  by  his  own  affidavits, 
and,  as  to  the  consent  of  Schauble  to  the 
terms  of  the  contract.  It  Is  sostained  by  the 
affidavit  of  Judge  Gllhooly.    It  is  also  Bos- 
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talned  by  tlie  aocotmt  of  what  occurred  on  the 
13tb  day  of  September  In  the  office  of  Mr. 
OoUe.  It  Is  quite  Impossible  to  account  for 
the  proTision  for  one-third  compensation 
found  In  the  contract  prepared  by  Mr.  OoUe, 
^cept  upon  the  assumption  that  such  pro- 
portion had  been  previously  agreed  upon. 
The  defendant  Schauble,  In  opposition  to  the 
deposition  of  Judge  Ollbooly  and  complain- 
ant, doiies  some  of  the  allegations  of  the 
■circumstances  leading  up  to  his  employment 
of  Mr.  Wilson,  and  he  denies  that  he  ever 
agreed  to  give  one-third,  and  he  denies  a  part 
of  what  occurred  in  Judge  Oilhooly's  office  on 
the  occasion  when  the  Judge  swears  tliat  tlie 
second  draft  of  the  contract  was  prepared  by 
tilm  between  himself  and  Mr.  Schauble.  But 
I  think  that  denial,  wlwn  carefully  examined, 
and,  compared  with  the  other  affidavits,  is 
not  sufficient  to  overcome  their  probative 
force,  and  I  think  that  the  great  probability 
is  that  at  the  final  hearing  the  complainant 
will  be  able,  by  clear  preponderance  of  proof, 
to  show  that  the  written  draft  of  a  proposed 
contract  between  himself  and  Schauble  was 
clearly  assented  to  by  Mr.  Schauble  and  that 
the  suit  which  was  commenced  by  him  was 
«o  commenced  on  the  strength  of  that  con- 
tract I  am  entirely  satisfied  that  Schauble 
was  aware  that  Wilson  pr^ared  the  bill  and 
affidavits,  and  appeared  before  the  vice  chan- 
cellor and  procured  an  'order  to  show  cause, 
and  employed  assistant  counsel  on  the  occa- 
sion of  the  return  of  that  order,  >npon  the 
honest  supposition  that  the  written  agree- 
ment which  had  been  prepared,  but  not  ex- 
ecuted, was  agreed  to  by  Schauble,  and  would 
be  executed.  If  I  am  right  in  this  conclu- 
sion, from  the  affidavits  and  circumstances  of 
the  case,  then  upon  plain  principles  the  m&ce 
nonexecntlon  of  the  contract  Is  of  slight  Im- 
portance. No  answers  were  ever  put  in  -to 
complainant's  bill,  and  the  result  was  that 
In  the  latter  part  of  October  that  suit  was 
settled  by  Schauble  behind  complainant's 
ba<^,  by  paying  or  securing  to  Schauble  the 
sum  of  $40,000,  a  portion  of  which  sufficient 
to  pay  the  complainant  is,  as  before  mention- 
ed, now  In  the  custody  of  Mr.  David  and  un- 
der the  control  of  the  court 

The  second  question  Is  whether  that  con- 
tract gives  such  an  Interest  in  the  proceeds 
-of  that  settlement  as  to  «aable  the  complain- 
ant to  succeed  in  this  suit  The  paper  Itself, 
prepared  by  Jud^  Gilhooly,  purports  to  be 

dated  on  the day  of  August  1906,  and 

recites  that  Schauble  had  stated  to  Wilson 
the  facts  and  drcumstances  attoidlng  the 
transfer  of  the  stock;  that  Schauble  claims 
that  the  same  was  procured  from  him  by 
fraud;  that  he  is  now  the  owner  of  the 
stodc;  that  it  is  worth  a  larger  sum  than 
Seeber  paid  him;  that  Schauble  has  asked 
Wilson  to  take  proceedings  to  have  the  trans- 
fer set  aside  and  the  stock  returned  to  him, 
and  had  proposed  to  Wilson  that  his  compen- 
sation should  be  paid  out  of  the  sale  of  the 
stock  when  recovered,  and  not  otherwise; 


that  Wilson  shonid  pay  the  court  expenses; 
that  in  consideration  of  his  services  and  as- 
sumption of  costs  Schauble  should  pay  Wil- 
son a  sum  equal  to  the  one-third  part  of  the 
value  of  the  stock  over  and  at>ove  the  amount 
for  which  it  was  sold  to  Seeber.  Then  comes 
the  contract  itself — that  Wilson  should  com- 
mence suit  In  chancery  praying  for  the  an* 
nullment  of  the  sale  and  a  recovery  of  the 
stock,  and  "will  devote  his  best  endeavors 
and  energies  in  the  prosecution  of  the  suit 
until  Its  final  determination,  and  agrees  to 
accept  as  compen^tlon  for  his  services,  and 
for  such  disbursements  as  he  may  be  required 
to  make,  the  one-third  part  of  the  value  of 
said  stock  over  and  above  the  amount  or  sum 
paid  by  Seel>er  to  Schauble,  or  the  amount  or 
sum  that  may  be  required  to  be  paid  by 
Schauble  for  the  redemption  of  said  stock." 
This  event  has  never  happened,  but  then  fol- 
lows this  further  provision:  "And  he  fur- 
ther agrees  that  in  case  a  compromise  Is 
made  by  his  consent  In  writing  or  settlement 
otherwise  eCFected,  in  like  mannar  to  accept 
In  payment  of  his  services  and  disbursemeats 
as  aforesaid  the  one-third  part  of  the  amount 
paid  upon  such  compromise  or  settlement 
whether  the  same  be  received  by  said  Schau- 
ble or  not"  Then  follows  this  covenant  on 
the  part  of  Schauble:  "And  the  said  Phil- 
lip Schauble  on  bis  part  on  performance  by 
said  Wilson  of  the  services  and  covenants 
above  named,  agrees  to  pay  said  Wilson  the 
one-third  part  of  whatever  money  shall  be 
paid  or  received  by  said  Schauble  or  by  any 
other  person  on  his  behalf  In  compromise  or 
settlement  of  the  aforesaid  claim."  There 
was  a  further  agreement  on  his  part  that  he 
would  not .  settle  or  compromise  or  sell  or 
dispose  of  his  interest  In  the  stock  without 
the  consent  In  writing  of  Wilson;  and,  fur- 
ther, "that  If  there  Is  a  decree  that  the  stock 
shall  be  returned  to  Schauble,  he  would  pay 
to  Wilson  one-third  part  of  the  value  of 
the  stock  over  and  aI>ove  the  amount  re- 
quired to  be  paid  by  him  for  the  redemption 
of  the  stock."  Then  follows  a  definition  of 
what  Is  meant  by  the  "value  of  the  stock." 

It  is  not  necessary  for  present  purposes  to 
consider  whether  the  agreement  for  one-third 
of  the  value  of  the  stock,  taken  in  connection 
with  the  clause  providing  against  a  settle- 
ment of  the  claim  or  a  transfer  of  the  stock, 
without  the  consent  of  Wilscm,  gave  Wilson 
an  Interest  in  the  stock  Itself,  for  it  seems  to 
me  that  the  sole  question  for  present  purposes 
Is  the  true  construction  of  the  clause  by 
which  Schauble  "agrees  to  pay  said  Wilson 
the  one-third  part  of  whatever  money  shall 
be  paid  to  or  received  by  Schauble  or  by  any 
other  person  on  his  behalf  in  compromise  or 
settlement  of  the  aforesaid  claim."  A  great 
many  authorities  were  cited  by  counsel  on 
each  side,  showing  commendable  Industry  and 
research.  I  have  gone  through  them  all. 
The  general  rule  undoubtedly  Is  that  it  must 
appear  that  the  complainant  has  an  Interest 
by  the  contract  in  the  y&cj  fund  Itself,  either 
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existing  Kt  tbe  date  of  the  contract,  or  there- 
after to  come  Into  existence.  In  examining 
and  considering  the  authorities,  two  matters 
mnst  be  borne  In  mind:  First,  that  In  Eng- 
land, and  In  many  of  the  states  of  the  Union 
where  the  common-law  doctrine  of  champer- 
ty still  prevails,  the  question  could  not  arise, 
and  hence  there  are  no  authorities ;  and,  sec- 
ond, in  examining  the  English  cases,  a  rule 
arising  out  of  their  bankrupt  law,  dealt  with 
by  me  In  Board  of  Education  v.  Duparquet, 
BO  N.  J.  Eq.  234,  24  Atl.  922  (and  see  Ward 
V.  Duncomb,  L.  B.  App.  C.  [1893]  369,  per 
Lord  Macnanghten,  at  page  383  et  seq.),  must 
be  borne  in  mind,  since  It  has  no  application 
here.  Moreover,  It  mnst  be  remembered  that 
tbit  la  not,  in  Its  present  shape,  a  suit  in 
whicb  a  third  party  Is  Interested,  but  be- 
tween tbe  sole  parties  to  the  contract  them- 
selves. 

It  may  tof  present  purposes  be  admitted 
that  a  mere  promise  to  pay  out  of  a  particu- 
lar fund,  when  received  by  the  promisor,  will 
not  amount  to  an  assignment  of  an  interest 
In  tbe  fund.  I  noticed  this  rule  in  Lannigan 
v.  Bradley  &  Currier  CJo.,  80  N.  J.  Eq.  at 
page  205,  near  the  bottom,  24  Atl.  SOB.  The 
eases  referred  to  by  the  learned  annotatora  of 
2  Leading  Oases  in  Equity,  p.  1644,  were 
those  where  the  fund  sought  to  be  charged 
was  in  no  wise  connected  with  or  the  result 
of  the  transaction  out  of  which  the  debt  arose 
whi(9i  It  was  sought  to  charge  upon  It  On 
the  other  band  it  seems  clear  that  an  order 
by  a  debtor,  In  favor  of  his  creditor,  ad- 
dressed to  a  third  party,  to  pay  t}iat  cred- 
itor out  of  a  certain  fund  either  then  existing 
or  thereafter  to  exist  In  the  hands  of  that 
third  paHy,  gives  an  interest  in  Ijiat  fund  to 
the  party  in  whose  favor  the  order  is  drawn. 
And,  further,  it  may  be  said  witti  safety  that 
the  rule  is  that  the  solution  of  tbe  question 
will  depend  upon  the  proper  construction  of 
the  language  of  the  contract — ^whether  that 
language  be  committed  to  writing  or  not — to 
be  talcen  In  connection  with  all  the  facts  and 
circumstances  of  the  case.  So  construed,  it 
seems  to  me  that  the  complainant's  case  la 
free  from  serious  doubt  The  first  Important 
element  is  that  the  fund  In  question  is  the 
Immediate  result  of  the  litigation  instituted 
by  complainant  and  is  the  very  fund  men- 
tioned In  the  contract.  In  the  next  place, 
no  other  creditor  or  assignee  Is  claiming  It, 
and  the  case  Is  free  from  all  complications 
arising  out  of  conflicting  claims  between  two 
creditors  or  two  assignees  Of  the  same  fund, 
such  as  we  And  tn  most  of  the  adjudged 
cases.  And  the  language  is  clear.  Bchauble 
agrees  to  pay  Wilson  "o'ne-thlrd  part'of  what- 
ever money  shall  be  paid  to  or  received  by 
Schaulsle"  by  way  of  eomplromiae,  etc.  The 
language  Is  not  to  pay  a 'sum  equal  to  one- 
third,  but  to  pay  the  one-third  part. 

The  question  of  the  effect  of  several  such 
writings  making  up  a  contract  was  discussed 
flrst  by  Lord  Langdale,  as  Master  of  the 
Bolls,  in  Bodick  v.  Gandell,  12  Beav.  325 ;  and 


on  appeal  from  hl&  dedfekm  by  Lord  Truro, 
Lord  Chancellor,  as  reported  in  Bodick  v 
Oandell,  1  Mac.  and  Oor.  763  (In  1851  and 
1852),  where  there  is  an  exhaustive  examina- 
tion of  the  authorities.  Subsequently,  In 
1855,  the  subject  came  before  Sir  W.  P. 
Wood,  Vice  Chancellor,  afterwards  Lord 
E(atherl7,  In  Riccard  ▼.  Prlcbard,  1  K.  John. 
277,  1  Jut.  N.  S.  78a  The  Vice  Chancel- 
ior  there  abstracts  the  rule  laid  down  by 
Lord  Truro,  supra,  tbus  (1  Juc.  N.  S.):  "Tbat 
where  there  is  an  agreement  between  debtor 
and  creditor  that  the  debt  owing  shall  be  paid 
out  of  a  particular  fund  coming  to  tbe  debtor, 
that  creates  a  valid  equitable  charge  upon  the 
fund,  and  operates  as  an  equitable  assign- 
ment of  tbe  fund  pro  tanto."  These  Eng- 
lish cases  are  all  based  Upon  tbe  decision 
of  Lord  Hardwicke  (1749),  in  Bow  y.  Dawson, 
1  Ves.  Sr.  SSL  There  Tonson  and  Conway 
loaned  money  to  Gibson,  who,  by  way  of  te- 
imbursing  those  gentlemen,  drew  a  draft  on 
Swinburne,  who  was  the  deputy  of  Horace 
Walpole,  a  member  of  the  cabinet  in  charge 
of  the  Kxchecquer  of  E)ngland,  with  these 
words  added,  "out  of  tbe  money  doe  to  me 
from  Horace  Walpole  out  of  tiie  Exchecquer, 
and  what  will  t>e  due  at  Michaelmas,  pay  to 
Tonson  and  Conway,  value  received."  Gibson 
became  bankrupt  and  tbe  question  was 
whether  the  holders  of  this  drbft  were  first 
entitled  to  be  paid  tbe  atnount  of  the  draft 
out  of  the  moneys  due  to  Gibson  from  .the 
Exchecquer.  Lord  Hardwicke  held  that  the 
draft  was  clearly  dlstlngulsliable  from  an 
ordinary  bill  of  exchange,  and  worked  an  as- 
signment of  so  much  of  the  money  due  to  Gib- 
son In  favor  of  Tonson  and  Oonway,  and  gave 
them  a  preference.  Lord  Hatherly's  terse 
Statement  of  the  rule  was  approved  by  Mr. 
Justice  Dixon,  in  bis  opinion  in  Temey  ▼. 
Wilson,  45  N.  J.  Law,  282.  The  Supreme 
Court  was  there  exercising  its  equitable  ju- 
risdiction in  the  matter  of  set-off  to  a  Judg- 
ment And  tbe  same  doctrine  was  acted  upon 
in  Brown  r.  Dunn,  50  N.  J.  Law,  111,  11  AtL 
149;  also  a  case  of  the  exercise  of  equitable 
Jurisdiction  by  tlie  court 

There  is  a  case  In  New  York,  of  Williams  v. 
Ingersoll,  89  N.  T.  608,  which  deals  with  the 
construction  of  Instruments  of  this  character, 
which  seems  to  show  that  tbe  law  in  tbe 
state  of  New  York  was  at  one  time  somewtiat 
different  The  learned  Judge  there  states, 
at  page  518,  that,  "whatever  the  law  may  be 
elsewhere.  It  must  be  regarded  a»  tbe  settled 
law  of  this  state  that  an  agreement  either  by 
parol  or  in  writing  to  pay  a  debt  out  of  a 
designated  fund  does  not  give  an  equitable 
lien  upon  the  fund  or  operate  as  an  equitable 
assignment  thereof;  but  be  proceeds.  In  that 
very  case,  at  page  521,  to  state  a  rule  of  law 
whicb  seems  to  me  directly  in  conflict  with 
that  previously  stated.  He  uses  this  lan- 
guage: "It  is  sot  important  to  inquire  here 
whether  tbe  agreement  proved  by  the  plain- 
tiffs was  an  agreement  to  assign  or  an  agree- 
ment for  a  lien'  upon  any  sum  which  might  bo 
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recoverad,  for  eitfaCr  agreement  would  baTe 
the  same  effect,  as  tbe  plaintiffs'  claim  is  for 
the  fnll  amount  of  the  award.  The  agree- 
ment was  not  alone  that  the  plaintiffs  shonld 
be  paid  oat  of  any  sum  recovered.  Such  an 
agreement,  as  I  bare  above  shown,  would  not 
have  heea  sufficient  to  give  the  plaintiffs  any 
claim  upon  the  award.  Bat  there  was  also 
proof  tending  to  show  that  It  was  tbe  Inten- 
tion to  assign  to  the  plaintiffs  or  to  give  them 
a  lien  upon  any  snni  recovered,  and  retain  out 
of  It  their  compensation,  and  to  pay  the  bal- 
ance, tf  any,  to  Heath,  and  for  the  purpose 
of  upholding  the  judgment  we  may  assume 
that  the  trial  Judge  found  any  facts  wbidi  tbe 
evidence  tended  to  establish.  The  form  of 
words  used  in  making  the  agreement  is  not 
alone  to  receive  attention,  but  all  the  drcum- 
Btances  of  tbe  transaction  are  to  be  consider- 
ed." This  was  accompanied  by  an  elaborate 
examination  of  thfe  authorities,  and  resulted 
In  an  unanimous  decision  of  the  Court  in  favor 
of  the  Hen  In  that  case.  The  later  New  York 
cases  seem  to  have  abandoned  tb«  seeming 
doctrine  of  the  older.  Holmes  r.  Bvaas,  129 
N.  Y.  140,  29  N.  E.  288,  Is  an^  example,  and 
also  a  still  later  case  of  Harrrood  v.  La 
Orange,  137  N.  Y.  638,  32  N.  B.  1000,  decided 
In  1893.  Tbe  headnote  of  that  Is  as  follows: 
"That,  when  an  attorney  renders  services  In 
an  action  under  an  agreement  that  be  shall 
receive  his  compensation  out  of  the  proceeds 
thereof,  be  has  an  equitable  Hen  upon  or 
ownership  as  equitable  assignee  In  such  pro- 
ceeds." And  the  court.  In  sustaining  that 
principle,  refer  to  WUliams  v.  Ingersoll,  su- 
pra: Fairbanks  v.  Sargent.  lOi  N.  Y.  106,  9 
N.  H.  870,  6  L.  R.  A.  475,  58  Am.  Kep.  490; 
Boyle  V.  Boyle,  100  N.  Y.  654,  12  N.  K.  709; 
and  Chester  y.  Jumel,  125  N.  Y.  237,  26  N.  B. 
297. 

Defendant  reUes  upon  tho  recent  case  of 
Weller  ft  Llt^ensteln  v.  Jersey  Gity  Street 
Ballway  Cortipany,  68  N.  J.  Eq.  659,  61  Atl. 
459.  In  that  case  the  decision  against  the 
solicitors  went  on  the  grounds,  in  the  first 
place,  that  the  claim  against  the  railway  com- 
pany was  In  Its  nature  not  capable  of  beijog 
assigned;  and  that  therewwas  In  point  of  fact 
no  actual  product  of  the  litigation,  and  no 
fuad  capable  of  assignment;  and  that  the 
parties  had  a  right  to  settle  between  them- 
selves, which  they  had  done.  Tbe  suit  was 
not,  as  here,  by  the  solicitors  against  their 
client,  but  by  the  solicitors  against  the  de- 
fendant, the  railway  company,  in  the  suit 
which  they  had  brought  for  their  client 
That  circumstance  and  the  nature  of  tbe  ac- 
tion— ^tort  for  personal  injuries — combine  to 
distinguish  it  from  tbe  present  case.  The 
same  may  be  said  of  several  other  cases  cited 
by  the  defendant.  For  Instance,  Kusterer  v. 
City  of  Beaver  Dam,  14  N.  W.  617,  56  Wis. 
471,  43  Am.  Rep.  725.  That  also  was  an  ac- 
tion tor  personal  injuries  against  the  city, 
where  the  plaintiff  had  entered  Into  a  con- 
tract With  his  attorneys  to  conduct  the  suit 
upon  shares,  and  after  Issue  was  joined  the 
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city  settled  with  Kusterer  and  tobk  i  release 
under  seal,  which  they  were  allowed  to  plea(? 
puis  darrein,  and  at  the  trial  the  court  dis- 
missed tbe  action  against  the  protest  of  the 
attorneys,  and  the  latter  appealed.  It  was 
held  that  it  was  impossible  to  grant  tbe  at- 
torneys relief  In  the  suit  The  court  made 
this  remark:  "Impressed  with  the  equity 
of  the  claim  on  the  part  of  the  attorneys  for 
the  plaintiff,  we  have  carefully  reviewed 
many  decisions  with  the  view.  If  possible, 
of  protecting  them,  at  least  to  the  extent  of 
the  taxable  costs ;  but,  as  the  cause  of  action 
was  not  assignable,  and  hence  remained, 
prior  to  judgment,  under  the  absolute  control 
of  tbe  plaintiff,"  the  court  concluded  It  was 
otable  to  assist  tbem.  Another  case  Is  Wil- 
liams V.  Miles,  63  Neb.  851,  89  N.  W.  456. 
That  was  a  biU  to  set  aside  the  probate  of  a 
will  which  had  been  Instituted  by  several 
parties  claiming  under  a  sumrased  later  will 
and  as  heirs  at  law.  Tbe  solldtora  had  un- 
dertaken It  under  a  contract  for  a  share  of 
the  estate.  After  a  defeat  of  the  plaintiff  In 
the  court  below,  and  also  on  app>eal,  three 
of  the  plaintiffs  moved  to  dismiss  the  bill  of 
complaint  as  against  themselves  on  equita- 
ble terms.  This  was  resisted  by  the  solicit- 
ors, and  It  was  held  that  they  could  not  re-, 
sist  It  The  court  remarked:  "Had  the  ac- 
tion proceeded  to  judgment  on  which  would 
attach  a  Hen  In  favor  of  plalntUTs  attorneys, 
or  were  the  controversy  of  such  a  character 
as  to  bring  funds,  money,  or  property  into 
ttie  possesion  of  the  court  or  custody  of  the 
law  on  which  the  plaintiff's  attorneys  could 
claim  a  lien,  legal  Or  equitable,  for  the  value 
of  the  professional  services,"  etc.,  the  court 
then  asserted  it  had  power  to  act,  but  went 
on  to  show  that  tt  would  be  Impossible  to 
compel  tbe  moving  plaintlflCs  to  continue  the 
action.  The  court  did  not  determine  as  to 
whether  the  contract  In  that  case,  which 
seemed  to  be  similar  to  that  In  this  case, 
created  a  lien  or  not  Another  case  dted  Is 
Cameron  r.  Boeger  (1902)  6S  N.  B.  690,  200 
111.  84,  93  Am.  St  Rep.  166.  The  contract  In 
that  case  was  much  like  the  present,  and 
there  was  an  attempt  by  tbe  sollottor  to  open 
!a  decree  of  dismissal  of  tbe  suit  which  had 
been  entered  by  consent  of  tbe  plaintiff  In  tbe 
suit  behind  the  solicitor's  bade,  and  the  conrt 
held  it  could  not  be  done,  ^nie  learned  Judge, 
however,  proceeded  to  go  Into  tht>  merits,  and 
expressed  the  opinion  that,  according  to  the 
decisions  In  Illinois,  the  solldtor's  contract 
gave  him  no  lien  on  the  fund.  One  other 
western  case  cited  by  cemplalnant  Is  w«rthy 
of  notice,  viz..  Canty  v.  Lattemer,  SI  Minn. 
239,  17  N.  W.  886.  That  as  here,  was  an  ac- 
tion by  an  attorney  against  his  client  and 
the  subject  of  the  salt  was  in  conrt  'mere 
a  contract  had  been  made  by  the  defeudamt 
with  the  attorneys  that  they  should  prosecute 
an  action  against  a  railroad  company  to  re- 
cover the  amount  due  from  tbe  latter  to  the 
former  for  damages  to  his  land  by  reason  of 
the  railroad  company  occiqiying  it.  and 
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celve  for  his  serrlces  a  certain  sum,  If  he 
won  the  cause,  and  nothing  If  he  failed  to  do 
bo;  and  the  contract  contained  this  further 
clanse:  "I  hereby  agree  that  he  [the  attorney] 
■hall  receive  said  money  from  the  Minnesota 
A  St.  Louis  Railroad  out  of  the  amoimt  due 
me  from  said  railroad  company  for  running 
through  my  land,  to  be  paid  when  suit  Is 
settled."  It  was  held  that  that  contract 
amounted  to  an  equitable  assignment  of  the 
portion  of  the  choae  In  action  referred  to  en- 
titling the  attorney  to  receive  the  same  specif- 
ically, and,  the  railroad  company  having  paid 
the  money  into  court.  It  was  held  that  he  liad 
a  lien  on  the  fund  In  court  to  that  extent  A 
consideration  of  all  the  cases  dted  do  not  al- 
ter the  view  above  expressed,  tliat  the  intern- 
tion  of  the  parties  h»eto,  namely,  the  com- 
plainant, wAson,  and  Mr.  SchaubTe,  was  that 
Wilson  was  to  have  one-third  of  the  very  pro- 
ceeds of  the  action,  and  that  the  contract 
gave  him  an  equitable  lien  upon  those  pro- 
ceeds when  they  took  form,  and  that  this 
result  Is  in  accordance  with  equity  and  good 
conscience. 

The  defendant  sets  up  against  the  whole  of 
the  complainant's  case  a  charge  that  the  com- 
iriainant  was  not.  In  all  that  he  did.  In  real- 
ity working  for  Schauble's  interest,  but  that 
lie  was  really  working  in  the  Interest  of  Mr. 
Isham.  Defendant  asserts  that  Isham  was 
under  a  contract  to  purchase  this  stock  from 
Seeber  at  a  date  just  after  the  1st  of  Septem- 
ber, which  required  a  large  amount  of  mon«y 
on  Isfaam's  part;  that  the  money  market  at 
that  time  was  very  stringent,  and  Isham 
wished  this  Injunction  to  be  granted  in  order 
that  he  might  be  relieved  of  the  necessity 
for  carrying  out.  his  contract  just  at  that  time; 
and  that  the  procuratl<m  of  the  injunction 
was  in  reality  the  scheme  of  Isham,  devised 
and  set  on  foot  by  him  and  his  attorney, 
Jndge  GUbooly,  tlie  real  object  of  which  was 
to  relieve  Isham.  He  further  asserts  that  It 
was  a  part  of  the  scheme  that  advantage  was 
to  be  taken  of  Schanble's  necessity  for  money 
to  extort  from  him  a  contract  to  sell  the  stock 
to  Isham;  and  that  Wilson,  the  complainant, 
was  a  party  to  the  whole  scheme.  Without' 
going  Into  the  details,  it  is  enough  for  me  to 
say  that  these  assertions  of  defoidant  do  not 
seem  to  me  to  be  established  by  tlie  afDdavlta 
in  connection  with  the  circumstances,  to  such 
a  degree  as  to  justify  me  in  using  them  at 
this  stage  of  the  case  In  defeating  complain-' 
ant's  lien  on  this  fund.  The  great  difficulty 
in  adopting  that  view  is  that,  in  its  worst 
aqiect,  it  still  left  or  resulted  In  a  great  bene- 
fit to  the  defendant.  It  put  a  large  sum  of 
money  In  lilB  pocket  Be  was  put  Into  pos- 
aesaion  of  facts  and  circumstances  wtiich 
wait  to  snnport  his  claim  to  the  stock  wtiicb 
he  had  been  seeking  for  a  considerable  time 
to  enforce,  and  which  he  was  unable  to  find 
any  lawyer  to  take  up,  and  which  facts  and 
circmnstances,  when  set  forth  in  a  bill  and 
•npported  1^  affidavits,  ptocnred  by  Wilson's 
industry,  and  possibly  and  probably  with  the 
help  of  Judge  Qllhooly,  the  defendant  Seeber 


was  unable  to  meet,  and  finally  was  wiilins 
to  pay  $40,000  in  settlement 

It  Is  further  said  that  Wilson  was  all  the 
while  nrging  Ills  client,  Schauble,  to  accept 
Isham's  proposition  to  furnish  the  necessary 
redemption  funds,  and  that  he  declared  that 
he  felt  bound  to  furnish  the  money.  I  have 
already  called  attention  to  the  fact  that  there 
was  no  such  undertaking  on  his  part  found 
in  the  written  contract  At  the  same  time, 
he  was  naturally  anxious  to  have  Mr.  Sctiau- 
ble  provided  with  means  necessary  for  the 
recovery  of  the  stock,  and  very  likely  urged 
him  to  sign  the  second  contract  prepared  by 
Oilhooly,  by  which  he  was  to  receive  $36,000, 
beside  a  payment  not  exceeding  $7,500,  tor 
the  purpose  of  settling  the  suit  of  the  brew- 
ing company  against  himself.  That  sltnatlon 
sufficiently,  for  present  purposes,  explains 
certain  clauses  in  some  of  the  affidavits  made 
by  the  complainant  in  the  main  cause  of 
Schauble  v.  Seeber,  In  opposition  to  a  motion 
to  dismiss  that  cause,  which  he  resisted. 

Upon  the  whole  case,  I  come  to  the  condn- 
slon  that  the  restraint  should  be  continued 
until  the  final  bearinc 


(n  N.  J.  u  itt) 
BAUMAN  ▼.  OOWDIN   et  aL 
(Supreme  Couit  of  New  Jersey.    June  10,  1S07.) 

1.  Master  ard  Sebvart— Irjukt  to  SutVAire 

— DETECTIVB    MA.CHINKBT. 

The  duty  of  a  master  to  his  servant  to 
exercise  reasonable  care  is  performed  wtien  be 
provides  an  apparatus  ia  common  use  purchased 
from  a  reputaole  and  ezperienad  manufactnver 
and  makes  a  test  where  a  test  Is  reqmred. 

SEXl.  Note.— For  cases  in  point,  see  Cent  Dig. 
.  34,  Master  and  Servant  H  178,  180-102.] 

2.  Sake— Test  of  Maohinxst. 

Whether  the  obligation  of  the  master  re- 
quires liim  to  test  immediately  after  Its  installa- 
tion an  apparatus  in  common  use  installed  by  a 
reputable  manufacturer  under  an  Indepen&nt 
contract  depends  upon  the  citcumstances  of  tbs 
case  and  the  terms  of  the  contract 

[S3d.  Note. — For  cases  in  point  see  Cent  Di» 
vol  84,  Master  and  Servant  U  2S5-242.] 

8.  Same. 

The  master  is  not  liable  when  an  accident 
happens  to  the  servant  on  the  first  occasion 
when  the  apparatus  is  used,  if  the  metliod  of  use 
is  the  same  method  as  would  be  leqniied  to 
make  a  proper  test. 
(Syllabus  by  the  Court) 

Error  to  Circuit  (Tourt  Passaic  County. 

Action  by  Emll  Bauman  against  John  R. 
Oowdin  and  others.  Judgmoit  for  plaintiff, 
and  defendants  bring  error.    Reversed. 

Argued  February  term,  1907,  before  GAR- 
RISON, SWAYZB,  and  TRENOHARD,  JJ. 

Michael  Dunn,  for  plaintiffs  in  error.  Sher- 
rerd  Depue,  for  defendant  In  error. 

SWAYZB.  J.  The  plalntift,  whUe  employed 
by  defendants  as  fireman  in  the  boiler  room 
of  their  mill,  was  Injured  by  the  explosion  of 
a  new  boiler  cleaner.  The  cleaner  waa  of  a 
type  in  common  use,  and  had  been  put  in 
Just  prior  to  the  explo|^|^,|^];,  the  Manchester 


V.Ji 


BAUMAN  T.  COWDIN. 


915 


Manufactnrlng  Company,  a  reputable  and 
experienced  manufacturer,  under  a  contract 
whicb  provided  that  the  Manchester  Com- 
pany should  attach  the  cleaner  to  the  boiler. 
The  work  of  attachment  was  completed  Sat- 
urday afternoon,  and  fire  was  started  under 
the  boiler  Sunday  night.  About  7  o'clock 
Monday  morning,  the  plaintiff  was  ordered 
by  the  engineer  to  open  the  valTes  on  the 
pipes  which  connected  the  cleaner  with  the 
boiler.  One  of  the  valves  leaked,  and  the 
engineer  ordered  the  plalntifl  to  tighten  up 
the  nuts  on  the  valve  to  stop  the  leal^  While 
he  was  engaged  In  this  work,  the  accident 
happened. 

It  Is  a  little  difflcalt  to  tell  exactly  on 
what  the  i^alntifT  relies.  It  Is  said  that  the 
boiler  cleaner  remained  on  the  floor  of  the 
boiler  room  several  days  before  It  was  put 
up;  that  the  valves  were  Improperly  located, 
and  In  particular  that  there  should  have  been 
a  stop  valve  at  the  boiler,  so  that  the  cleaner 
might  be  tested  with  a  greater  assurance  of 
safety;  that  there  was  a  structural  defect 
in  the  cleaner,  either  because  the  top  was  of 
defective  iron,  or  because  the  bolts  holding 
the  cap  on  were  too  tight  and  did  not  allow 
for  the  ditference  in  ezpanslbliity;  that  the 
cleaner  was  improperly  connected  with  the 
boiler;  that  no  test  was  made  by  the  defend- 
ants before  the  plaintifC  was  set  to  work; 
and  that  the  steam  pressure  was  let  Into 
the  boiler  too  rapidly. 

Many  of  these  charges  of  negligence  can 
be  readily  disposed  of.  The  explosion  was 
not  caused  by  the  fact  that  the  cleaner  re- 
mained on  the  floor  of  the  boiler  room  sever- 
al days  before  it  was  put  up.  If  there  was 
any  deterioration  in  the  cleaner  during  that 
tlme^  it  bad  no  connection  with  the  injury 
to  the  plaintiff.  Nor  was  that  Injury  due  In 
any  way  to  the  location  of  the  stop  valve. 
The  possibility  that  the  plaintiff  might  have 
been  a  few  feet  further  from  the  cleaner, 
and  perchance  have  escaped  injury,  does  not 
make  the  defendants  liable.  The  structural 
defects  in  the  cleaner,  whicb  seem  to  have 
been  the  real  cause  of  the  explosion,  if  attrib- 
utable to  negligence,  were  due  to  the  neg- 
ligence of  the  Manchester  Manufacturing 
Company  on  whose  experience  and  reputa- 
tion the  defendant  had  the  right  to  rely. 
AtK  V.  Manufacturing  Co.,  59  N.  J.  Law,  41, 
84  Ati.  980;  Carlson  v.  Pbenlz  Bridge  Co., 
182  N.  1.  278,  80  N.  B.  750.  The  master's 
duty  is  to  exercise  reasonable  care  only, 
and  that  care  Is  exercised  when  he  provides 
an  apparatus  in  common  use  purchased  from 
a  reputable  and  experienced  manufacturer, 
and  makes  a  test  where  a  test  is  required, 
since  that  Is  the  ordtoary  course  of  pru- 
dent men.  Reynolds  v.  Merchants'  Woolen 
Co.,  168  Mass.  501,  47  N.  B.  406,  where 
the  cases  are  collected.  If  the  cleaner  was 
Improperly  connected  with  the  boiler,  of 
which  there  seems  to  be  no  evidence, .  that 
also  was  the  fault  of  the  Manchester  Com- 
pany, an  independent  contractor.    The  fact 


that  the  actual  work  of  connecting  was  done 
by  a  plumber  In  the  employ  of  defendants 
does  not  alter  the  case.  He  may  have  been 
pro  hac  rice  the  servant  of  the  Manchester 
Company.  D.,  L.  &  W.  R.  R.  Co.  v.  Hardy,  59 
N.  J.  Law,  85,  84  Ati.  8S6,  aflflrmed  69  N.  J. 
Law,  562,  39  Ati.  637.  And,  in  the  absence 
of  proof  that  the  contract  between  the  de- 
fendants and  that  company  had  been  altered, 
we  must  assume  that  any  work  done  In  per- 
formance of  the  contract  was  done  for  the 
latter.  Upon  this  subject  we  should  sup- 
pose that  the  evidence  as  to  an  allowance  for 
his  work  ap(Hi  th^  contract  price  was  rele- 
vant; but,  as  no  exception  was  taken  to  the 
refusal  to  admit  it,  we  cannot  review  that 
ruling  now.  It  is,  however,  unnecessary  to 
dwell  further  upon  this  subject,  since  the 
accident  was  not  caused  by  any  Impropriety 
in  the  method  of  connecting  the  cleaner  and 
the  boiler. 

The  only  question  In  the  case  which  re- 
quires much  discussion  grows  out  of  the  al- 
leged failure  to  make  a  proper  test  of  the 
cleaner  before  setting  the  plaintiff  to  work. 
We  dismiss  the  suggestion  of  the  defend- 
ants that  this  failnre  was  known  to  the 
plaintiff,  and  that  he  therefore  assumed  the 
risk.  It  is  true  that  he  testified  no  test  had 
been  made,  but  this  can  only  mean  that,  as 
far  as  he  knew  at  the  time  of  trial,  there 
had  been  no  test  This  Is  not  qnlte  the  same 
as  positive  proof  that  be  had  knowledge  at 
the  time  of  the  accident  of  the  want  of  a 
test  and  the  danger. 

The  obligation  of  the  master  to  test  and 
inspect  machinery  at  proper  intervals  is  so 
well  settied  that  bo  citation  of  authority  is 
necessary.  Whether  this  obligation  requires 
him  to  test  immediately  after  Its  installation 
apparatns  Installed  by  a  reputable  mannfac- 
tnrer  under  an  independent  contract  depends 
upon  the  circumstances  of  each  case,  and  the 
terms  of  the  contract.  It  Is  not,  however, 
presented  by  the  present  case.  Assuming 
that  such  is  the  master's  duty,  the  evidence 
on  the  part  of  the  plaintiff  is  that  such  a 
test  could  only  be  properly  made  by  heating 
the  cleaner  and  introducing  steam.  One  of 
the  plahitiff's  witnesses  testified  that  no 
mere  pressure  test,  whether  by  air  or  water 
pressure,  would  be  a  safe  test  of  an  ap- 
paratus which  was  to  contain  steam  and  be- 
come heated  by  steam  under  high  pressure. 
The  defendants'  brief  says :  "All  the  experts 
on  the  part  of  the  plaintiff,  and  all  the  wit- 
nesses on  the  part  of  the  defendant,  who  had 
any  knowledge  on  the  subject,  admitted  that 
the  steam  tieat  test  was  the  proper  and  well- 
known  test  to  use  to  determine  whether  or 
not  this  appliance  was  safe  and  fit  to  use  In 
tlie  mill."  The  only  other  test  suggested — 
the  hammer  test— was  actually  used,  and  it 
Is  not  suggested  that  it  was  Inefficient  as  far 
as  it  went.  We  assume  that  the  plaintiff's 
view  Is  correct  If  so,  there  seems  to  be  an 
Insuperable  obstacle  in  the  way  of  his  re- 
covery, for  the  explosion  was  caused  by  the 
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introdncUon  of  steam  beat  Into  the  deaner. 
It  would  be  quite  illogical  to  find  tbe  defend- 
anta  negligent  for  doing  tbe  very  thing 
which,  upon  the  plalntUTs  contention,  they 
were  Obliged  to  do  In  the  performance  of 
their  duty  to  blm.  It  is  not  to  the  point 
that  the  plaintiff  did  not  Icnow  they  w»e 
making  a  test  They  were  under  no  obli- 
gation to  tell  him  their  object  In  Introducing 
steam  Into  tbe  cleaner.  Nor  is  it  of  any 
significance,  If  It  be  the  fact,  that  the  In- 
troduction of  steam  was  with  a  view  to  tbe 
actual  operation  of  the  cleaner,  and  not  to 
a  trial  test.  The  first  time  steam  was  in- 
troduced answered  all  the  pnrposes  of  a 
test  If  the  cleaner  proved  d«FectlTe;  Its 
use  would  be  stopped.  It  It  withstood  the 
test,  there  was  no  reason  why  It  should  not 
be  used  continuously  for  tbe  purpose  for 
which  It  was  Intended,  If  a  continuous  use 
was  necessary.  Nor  can  the  plaintliT  com- 
plain because  be  was  tbe  employ^  who  helped 
start  the  working  of  the  apparatus.  Tike 
defendants  bad  tbe  right  to  start  it  through 
some  of  tbelr  employes,  and  there  is  no  sug- 
gestion that  tbe  work  was  not  properly  with- 
in tbe  plaintiff's  line  of  duty. 

Tbe  plaintiff's  statement  of  tbe  master's 
dntr  defeats  his  action,  unless  there  was  some 
Impropriety  in  Uie  method  of  making  the  test 
It  is  urged  that  the  cleaner  was  heated,  and 
the  steam  Introduced  too  rapidly,  and  there 
is  evidence  that  proper  care  required  that  ttie 
process  should  be  a  slow  one.  The  difficulty 
in  tbe  plaintiff's  way  upon  this  Ttew  is  that 
there  is  nothing  to  show  that  the  beating  of 
the  cleaner  and  the  Introduction  of  steam  In 
the  manner  In  which  these  things  were  done 
would  have  resulted  in  an  explosion,  If  the 
cleaner  itself  had  not  l>een  structurally  de- 
fective. The  fact  seems  to  be  quite  dear 
that  the  Injury  happened  from  this  structural 
defect  and  for  such  a  defect  tbe  defendant 
Is  not  liable. 

Tbe  motion  to  nonsuit  should  have  pre- 
vailed, and  the  Judgment  must  b*  reversed. 

(76  N.  J.  Ij.  Ill) 

In  re  NEXT  TORE  BAT  R.  CKX 

(Sivreme  Court  of  New  Jersey.    June  10,  1907.) 

TA.XATIOII— Exemption   isou   Locai.   Ta.xa- 
noN— Pkofebtz  Used  ixui  RAiuiOA.o  Pub- 

FOSGS. 

Application  was  made  by  a  railroad  cor- 
poration of  this  state  for  a  summary  deter- 
aiiliation  as  to  certain  lands  in  ttie  city  of  J., 
located  within  the  right  of  war  of  its  railroad 
which  had  been  assessed  by  tne  local  autiior- 
ities  of  the  city  during  the  period  from  1894 
to  1902,  and  also  assessed  dorinc  the  same 
period  by  the  state  board  of  aasessOFs  as  prop- 
erty used  for  railroad  purjrases,  to  settle  tbeir 
character  for  the  purposes  of  taxation,  and  by 
which  assessors  tbe  same  has  lawfully  been  as- 
sessed, porsnant  to  section  28  of  the  revised 
railroad  and  canal  taxation  act  (P.  Ij.  1888,  p. 
285),  it  appeared  that  work  on  the  road  began 
in  1889  and  was  continued  from  time  to  time 
upon  some  portions  of  the  right  of  way  for  sev- 
en! jrears  thereafter,  but  Aat  no  work  was 
done  in  the  vicinity  of  tbe  lands  assessed,  which 
consisted  of  lots  In  certain  city  blocks,  until  the 


latter  part  of  the  year  1900,  op  to  which  tims 
part  of  tits  lands  remained  nnnsed  and  unim- 
proved and  part  was  in  nse  for  farming  pnr- 
poses. In  the  latter  year  the  work  of  construe 
tion  began  and  was  practically  continuous  there- 
after until  October  1904,  when  the  road  was 
completed  so  that  it  could  tie  operated.  Ic 
was  held  (1)  that  ordinarily,  where  a  company 
has  not  completed  its  road  and  is  engaged  in 
tbe  work  of  construction,  the  exemptive  words 
of  the  statute  mi^t  be  extended  to  property 
within  the  right  of  way  not  actually  used  for 
otlier  purposes  during  such  work  of  construc- 
tion:  (2)  but,  where  such  work  of  construction 
has  been  delayed  beyond  the  reqoirement  of  rea- 
sonable necessity  in  order  thereby  to  serve  the 
interest  or  convenience  of  ttte  company,  then 
lands  situated  as  these  were  before  the  work  of 
construction  began  in  that  part  of  the  rigbt  of 
way  would  not  be  entitled  to  the  benefit  of  snch 
exemption;  (3)  that  the  taxes  assessed  by  the 
city  authorities  from  1894  to  1900,  mdusivev 
must  t>e  sustained,  and  the  assessment  made  by 
the  state  board  of  assessors  during  the  same 
period  must  be  canceled  and  tbe  taxes  collected 
thereon  by  the  state  returned  to  the  applying 
company,  tliat  tlie  taxes  levied  by  tbe  city  for 
the  years  1901  and  1902  must  be  canceled. 
'  [Ed.  Note.— For  cases  in  point,  see  Cent  Difr 
vol.  45,  Railroads,  fg  871,  873,  374J 

(SyHabos  by  the  Conrt) 

Application  by  the  New  Tork  Bay  Railroad 
Company  for  a  summary  determination  of 
tbe  oharacter  of  certain  lands  owned  by  the 
applicant  and  located  within  tbe  bounds  of 
the  city  of  Jersey  City  for  tbe  purposes  of 
taxation.  Judgment  that  the  lands  during 
the  period  from  1894  to  1900,  inclusive,  were 
not  property  used  for  railroad  purposes  with- 
in the  meaning  of  Pub.  Laws  1888,  p.  269, 
exempting  such  property  from  local  taxation, 
and  that  after  the  year  1900  tbe  exemption 
was  applicable. 

Argued  February  term,  1907,  before  FORT, 
PITNET,  and  HENDRICKSON.  JJ. 

James  B.  Vredenbnrgh,  for  tbe  N«w  Tock 
Bay  R.  Co.  Robert  Caresy,  for  the  m^yor 
and  aldennai  of  JezMgr  dtj. 

HENDRICKSON,  X  This  Is  an  applica- 
tion by  the  New  Tork  Bay  Railroad  Com- 
pany for  a  summary  determination  of  the 
character  of  certain  lands  owned  by  the  ap- 
plicant and  located  within  tbe  bounds  of  tlie 
dty  of  Jersey  City  for  the  pnrposes  of  taxa- 
tion, which  have  been  assessed  by  the  local 
authorities  of  the  city  and  also  assessed  by 
the  state  Iward  of  assessors  as  property  used 
for  railroad  purposes,  pursuant  to  the  au- 
thority of  section  28  of  the  revised  act  fbr 
the  taxation  of  railroad  and  canal  psoperty 
(P.  L.  18^  p.  269).  The  lands  thus  doubly 
taxed  are  plot  2,  block  1390,  Miles  street 
block  1383,  lot  2,  Miles  street  block  1404, 
lot  3,  and  gore,  as  plotted  ui>on  the  assess- 
ment map  of  Jersey  City.  The  case  shows 
that  these  plots  were  assessed  for  taxes  by 
the  city  for  tbe  years  1894  to  1902,  inclusive, 
and  that  for  the  same  years  they  were  as- 
sessed by  the  state  board  of  assessors,  end 
that  the  taxes  thus  levied  have  been  paid  to 
the  state.  Tbe  lands  thus  assessed  are  with- 
in the  right  of  way  of  the  New  Tork  Bay 
Digitized  by  VjOO^  U  ' 
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Railroad,  the  main  stem  wbicli  connects  the 
Pennsylvania  Railroad  at  Waverly  with  a 
freight  terminal  yard  on  New  YotIe  Bay  In 
that  part  of  Jersey  City  called  Greenvllie. 

The  company  was  fi>rmed  in  1880  by  ■ 
merger  of  other  companies.  Worlc  was  done 
on  this  railroad  in  1889  and  1890  by  fiUlog  In 
back  of  the  dike  on  Newark  Bay,  And  ron- 
ning  that  filling  westerly  towards  Waverly, 
and  this  work  conUnned  off  and  on  at  that 
point  for  sereral  yeara,  covering  a  dlstanoe 
of  several  tlmasand  feet  Borne  work  was 
also  done  in  1888  near  the  crossing  of  the 
Central  Railroad  in  Jersey  City,  400  feet  of 
trestle  being  bailt  west  of  the  crossing  and 
200  feet  of  embankment  east  of  the  crossing ; 
bnt  nothing  was  done  In  that  part  of  the 
right  of  way  which  iacindes  the  bkx&s  whem 
the  taxes  in  qaestion  were  levied  nntil  the 
latter  part  of  tbe  year  1900,  when  tlie  grad- 
ing of  the  road  and  the  bnlldlng  of  bridges 
oyer  streets  and  the  laying  of  tracks  com- 
menced. Until  that  year  the  land  in  blocks 
1S8S  and  1390  remained  in  Its  natural  state, 
unimproved,  and  was  not  used  for  any  pur- 
pose, but  the  land  in  block  1401,  except  the 
gore,  was  being  used  in  1900  for  farming 
purposes,  a  track  farm  being  located  therein, 
which  was  farmed  until  the  farming  was  in- 
terfered with  by  work  on  the  railroad.  Con- 
stmction  trains  ran  over  this  property  be- 
tween 1900  and  1904,  but  the  work  was  not 
completed  so  that  the  railroad  could  be  oper- 
ated until  October  1904. 

The  question,  therefore.  Is:  Were  the  plots 
of  ground  covered  by  the  assessments  in 
question  during  the  years  named  when  they 
were  levied  property  used  for  railroad  pur- 
poses within  the  meaning  of  the  revised  act 
for  the  taxation  of  railroad  and  canal  prop- 
erty, approved  March  27,  1888  (P.  L.  1888, 
p.  289)?  It  was  held  by  the  Court  of  Errors 
In  U.  N.  J.  R.  R.,  etc.,  Co.  T.  Jersey  City,  55 
N.  J.  Law,  129,  26  Atl.  135,  that  the  author- 
ized right  of  way  of  a  railroad  duly  acquir- 
ed, over  which  railway  has  been  constructed 
and  is  in  good  faith  operated,  is  used  for  rail- 
road purposes  within  the  meaning  of  the  act 
named,  although  It  may  not,  for  the  time  l)e- 
Ing,  be  wholly  occupied  by  tracks  or  other 
railroad  appliances.  But  the  case  sub  Judlce 
presents  a  dlfTerent  question,  for  the  taxes  in 
dispute  were  levied  during  the  period  of  con- 
struction, and  t)efore  the  road  was  in  opera- 
tion. The  rule  to  be  here  applied  was  laid 
down  by  this  court  In  State,  etc.,  v.  Halght, 
35  N.  J.  Law,  40.  That  rule,  briefly  stated, 
is  this:  Where  a  company  has  not  complet- 
ed its  road  and  appendages,  and  is  engaged  in 
the  work  of  construction,  the  exemptive  words 
of  the  statute  must  be  extended  to  property, 
not  actually  used  fOr  other  purposes,  which 
has  been  acquired  as  the  means  of  carrying 
Into  effect  the  objects  of  the  charter,  and  Is 
fairly  within  the  plan  upon  which  the  work 
Is  being  executed  and  will  be  necessary  for 
the  bnslness  of  the  company  when  the  same 
is   completed,    tender   tills   role   we   would 


have  no  hesitation  in  extending  tbe  claim  of 
exemption  from  local  taxation  to  the  lands 
assessed  for  so  long  a  period  as  was  reason- 
ably necessary  for  the  oonstmctlon  of  the 
road.  But,  where  such  a  work  has  been  de- 
layed beyond  the  requirement  of  reasoiMible 
necessity  in  order  to  serve  the  interest  or 
convenience  of  the  company,  then  we  think 
that  lands  in  the  situation  that  these  were 
before  the  work  of  constructlcm  began  In  that 
part  of  the  rig^t  of  way  would  not  be  «iti- 
tled  to  the  benefit  of  such  exemption.  Such 
a  ground  of  limitation  in  applying  a  rule  of 
exemption  to  railroad  property  was  laid 
down  in  the  opinion  in  State  v.  Mansfield,  23 
N.  J.  Law,  610,  S7  Am.  Dec.  409,  where  Jus- 
tice Potts  said  that  "the  limitation  must  be 
fixed  where  the  necessity  ends  and  the  mere 
convenience  begins."  The  bnrden  was  upon 
the  company  seeking  the  benefit  of  the  ex- 
emption to  show  that  they  had  brought  them- 
selves within  the  rule  here  stated.  This  we 
think  they  failed  to  do.  Another  ground  for 
denying  the  exemption  to  block  1401,  lot  8, 
Is  found  in  tlie  fact  that  in  1900  oad  prior 
thereto  it  was  used  for  farming  purposes. 
State  ▼.  Mansfield,  supra. 

Our  conclusion,  therefore,  is  that  the  lands 
so  assessed  by  the  local  authorities  of  Jer- 
sey City  during  the  pwiod  from  1894  to  1900, 
tnciuslve,  were  not  property  used  for  rail- 
road purposes  within  the  meaning  of  th*  ex- 
emption act,  and  that  the  city  taxes  so  as- 
sessed thereon  during  the  period  named 
should  stand,  and  that  the  assessmoits  hiade 
on  said  lands  l>?  the  State  Board  of  Assess- 
ors dnring  the  same  period  should  })e  cancel- 
ed and  the  taxes  collected  thereon  by  the 
state  returned  to  the  applying  company; 
that  after  the  year  1900  the  exemption  must 
apply  and  the  taxee  levied  thereon  by  the 
city  anthofltles  for  the  years  1901  and  1902 
must  be  canceled. 

The  judgment  will  be  entned  wltiiont  costs 
to  either  party. 


(TB  N.  J.  L  Mi 
MANDA  V.  CITY  OF  ORANGB  et  al. 
(Supreme  Court  of  New  Jersey.    June  10,  1907.) 

1.  EVINENT  DOUAin  —  EXXBCISB  BT  OiTT  — 

liATiNG  Water  Pifis. 

In  proceedings  by  a  city  to  condemn  the 
right  to  lay  down  water  pipes  in  and  upon 
lands  of  the  citizens  ander  the  act  approved 
April  21,  1876  (P.  L.  p.  366;  Oen.  St.  p.  646, 
t  902),  and  the  supplement  thereto  m)proved 
March  13,  1883  (P.  L.  p.  98 ;  Gen.  St.  p.  652. 
I  925)  it  is  essential  to  the  valldi^  of  the 
proceedings  that  the  act  of  April  21,  1876, 
should  have  been  adopted  by  the  dty. 

2.  SiOfB— COUFUANOX  WITH  STATOtTOET  PBO- 
VISI0N8. 

Statutes  conferring  the  power  of  condem- 
nation under  the  right  of  eminent  domain  are 
strictly  construed.  Every  provision  of  the  stat- 
ute must  be  strictly  complied  with,  and  such 
compliance  must  affirmatively  appear  on  the 
face  of  the  proceedings. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  18,  Eminent  Domain,  H  131-134.] 


(Syllabus  by  the  Court) 
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Certiorari  by  W.  A.  Manda  against  the  city 
of  Orange  and  Arthur  Horton,  cierk  of  Essex 
county,  to  review  an  order  authorizing  con- 
demnation proceedings. 

Argued  February  term,  1907,  Ijefore  HAR- 
RISON,  SWAYZE,   and  TRBNOHARD.   JJ. 

Cowles  &  Carey,  for  prosecutor.  William 
A.  Lord,  for  defendants. 

TRBNCHARD,  J.  This  writ  of  certiorari 
brings  up  for  review  an  order  made  Decem- 
ber 8,  1906,  on  the  application  of  the  city  of 
Orange,  appointing  commissioners  in  con- 
demnation proceedings  to  appraise  certain 
rights  in  lands  of  the  prosecutor  located  at 
South  Orange,  N.  J.,  and  the  petition  and  all 
other  proceedings  therein. 

The  prosecutor  insists  that  the  order  and 
proceedings  are  illegal  and  -void,  because, 
among  other  reasons,  the  petition  upon  which 
the  order  appointing  commissioners  was  made 
was  insufBclent  to  warrant  the  appointment 
of  commissioners.  In  its  petition  the  city  al- 
leges that  under  and  by  Tlrtne  of  the  provi- 
sions of  an  act  entitled  "An  act  to  enable 
cities  to  supply  the  inhabitants  thereof  with 
pure  and  wholesome  water,"  approved  April 
21,  1876  (P.  L.  p.  366;  Gen.  St  p.  646,  i 
902),  and  of  a  supplement  thereto  entitled 
"A  further  supplement  to  the  act  entitled 
'An  act  to  enable  cities  to  supply  the  inhabi- 
tants thereof  with  pure  and  wholesome  wa- 
ter,' approved  April  twenty-flrst,  anno  doml- 
nl,  one  thousand  eight  hundred  and  seventy- 
six,"  approved  March  13,  1883  (P.  L.  p.  98; 
Oen.  St.  p.  652,  {  925),  and  of  en  act  en- 
titled "An  act  to  regulate  the  ascertainment 
and  payment  of  compensation  for  property 
condemned  or  taken  for  public  use,"  approv- 
ed Marcb  20,  1900  (P.  L.  p.  79),  the  city  of 
Orange  has  "determined  to  acquire  the  right 
and  privll^e  to  lay  down,  repair,  replace 
and  forever  maintain  water  pipe  or  pipes  in, 
over,  through  and  across  land"  of  the  prose- 
cutor. The  act  of  April  21,  1876,  authorizes 
cities  of  this  state  to  provide  their  inhabi- 
tants with  water  by  the  methods  therein 
prescribed,  but  expressly  provides,  in  section 
16  thereof,  that  "its  provisions  shall  remain 
inoperative  in  any  city  in  this  state  until  as- 
sented to  by  a  majority  of  the  legal  electors 
thereof  voting  upon  the  question  at  an  elec- 
tion held  and  conducted  in  the  method  pre- 
scribed by  the  act.  The  supplement  of  March 
13,  1883,  is  the  statutory  provision  which  au- 
thorizes the  acquisition  by  condemnation  of 
the  right  to  lay  down  water  pipes;  but  its 
operation  is  likewise  limited  to  those  cities 
"which  may  have  adopted  or  shall  adopt  the 
provisions  of  said  act  [of  April  21,  1876]  by 
the  assent  of  a  majority  of  the  legal  voters 
thereof  voting  at  an  election  held  or  to  be 
held  in  said  city."  Under  these  statutory 
provisions  it  is  essential  to  the  validity  of 
the  proceedings  under  review  that  the  act  of 
April  21,  1876,  by  virtue  of  which  the  city 
claims  the  right  to  condemn,  should  have 
been  adopted  by  the  city. 


The  petition  in  question  fails  to  allege  the 
adoption  of  the  act,  and  there  remains  only 
to  be  considered  the  consequence  of  tliat 
failure.  The  city,  by  authority  purely  stat- 
utory, seeks  to  take  the  property  of  the  pros- 
ecutor against  his  w^i,  and  at  a  price  to  be 
determined  by  others.  The  state  has  granted 
this  right  to  certain  municipalities  only,  and 
that  upon  the  express  condition  of  the  adop- 
tion of  the  provisions  of  the  act  by  which 
the  authority  is  granted.  The  municipality 
seeking  to  avail  itself  of  this  statutory  right 
must  present  its  petition  to  a  Justice  of  the 
Supreme  Court,  and  in  its  petition  Uie  ground 
of  its  right  to  have  commissioners  appointed 
must  appear.  This  is  the  object  of  the  peti- 
tion. It  is  the  basis  of  the  jurisdiction  of 
the  justice  to  act,  and  being  jurisdictional  in 
character,  and  in  a  statutory  proceeding, 
everything  essential  to  the  right  sought  to 
be  exercised  must  affirmatively  appear.  Tbe 
court  will  not  indulge  in  any  presumption  in 
aid  of  jurisdiction. 

In  Vreeland  v.  Jersey  City,  64  N.  J.  Law. 
49,  22  Atl.  1052,  this  court  said:  "Statutes 
conferring  the  power  of  condemnation  under 
the  right  of  eminent  dmnain  are  strictly  con- 
strued. Every  condition  prescribed  by  the 
Legislature  In  the  grant  must  be  complied 
with,  and  the  proceedings  to  condemn  must 
be  conducted  in  the  manner  and  with  the  for- 
malities prescribed  in  the  grant  of  power. 
Formalities  and  modes  of  procedure  prescrib- 
ed are  the  essence  of  the  grant,  which  tbe 
courts  cannot  disregard  on  a  conception  that 
they  are  not  essential." 

In  Hampton  v.  Clinton,  65  N.  J.  Law,  168, 
46  Atl.  650,  the  above  rule  was  cited  and  ap- 
plied, and  .the  defendant  having  failed,  until 
after  condemnation  proceedings  were  insti- 
tuted, to  annex  to  and  file  with  its  certificate 
of  Incorporation  a  consent  prescribed  by  stat- 
ute, it  was  beld  that  tbe  appointment  ot 
commissioners  was  ili^al,  although  socb 
consent  was  filed  after  the  proceedings  were 
commenced. 

In  Loucbeim  v.  Hemsley,  69  N.  J.  Law, 
149,  35  Atl.  795,  commissioners  had  been  ap- 
pointed by  tbe  mayor  of  Atlantic  City  to 
construct  a  city  hall.  These  commissioners 
sought  to  condemn  lands  of  the  prosecutor, 
who  brought  to  this  court  for  review  by  c«:- 
tiorari  tbe  appointment  of  the  commissioners 
and  their  proceedings  in  condemnation.  Tbe 
statute  under  which  the  commissioners  were 
appointed  required  that  they  should  be  resi- 
dents of  tbe  city  and  of  different  political 
parties.  Neither  their  appointment  nor  tbe 
proceedings  under  review  disclosed  these 
facts  affirmatively,  and  the  omission  was 
held  fatal.  The  court  said:  "A  special  an- 
thority  delegated  by  statute  to  particular 
persons  to  take  away  a  man's  property  and 
estate  against  his  will  must  be  strictly  pur- 
sued, and  must  appear  to  have  been  so  pur- 
sued on  the  face  of  the  proceediikgs  in  wbicb 
tbe  authority  Is  exercised." 
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Id  the  case  at  bar,  It  Is  contended  tbat  tbe 
adoption  of  the  act  Is  snfflclently  made  to  ap- 
pear in  the  petition  by  citing  the  title  of  the 
act  and  the  allegation  that,  "under  and  by 
Tlrtne  of  the  proTlslons  of  the  act,  •  *  • 
the  dty  of  Orange  has  determined  to  acquire 
the  right  and  privilege,"  etc.;  but  this  con- 
tention cannot  prevail.  That  language  falls 
far  short  of  alleging  the  adoption  of  the  act 
In  the  manner  prescribed  In  the  act  itself. 
The  most  favorable  deduction  to  be  dra'wn 
from  It  in  favor  of  the  defendants  is  the  pos- 
sible Inference  that  the  city  may  have  adopt- 
ed the  act,  as  otherwise  it  would  not  be  like- 
ly to  attempt  to  proceed  under  it;  but  in  a 
case  of  this  kind  jurisdiction  is  not  to  be 
based  on  Inference,  but  the  facts  must  be 
alleged.  Every  allegation  in  the  petition 
may  be  absolutely  true,  and  yet  the  act  may 
never  have  been  adopted,  and  the  dty  may 
be  utterly  without  authority  to  condemn. 
The  prosecutor  questions,  not  that  the  city 
has  determined  to  do  something,  but  Its  right 
to  reach  that  determination  and  put  it  into 
effect.  The  case  of  In  re  Montgomery  et  al. 
^D.  €.)  48  Fed.  896,  is  in  point  That  was 
a  proceeding  brought  on  bdialf  of  the  United 
States  government  In  the  United  States  Dis- 
trict Court  for  the  District  of  New  Jersey 
to  condemn  lands.  The  proceeding  was  bas- 
ed upon  a  statute  of  the  United  States,  which 
provided  that  any  officer  of  the  government 
authorized  to  procure  real  estate  for  public 
uses  was  "authorized  to  acquire  the  samer 
for  the  United  States  by  condemnation  under 
Judicial  process,  whenever  in  his  opinion  it  Is 
necessary  or  advantageous  to  the  government 
to  do  so."  The  petition  alleged  that  "the 
Secretary  of  War  had  requested  the  Attorney 
General  of  the  United  States  to  commence 
these  proceedings  in  condemnation  according 
to  the  acts  in  such  case  made  and  provided." 
The  sufficiency  of  the  petition  was  challenged 
on  the  ground,  among  others,  that  It  "fails  to 
show  that,  m  the  opinion  of  the  Secretary  of 
War,  It  is  necessary  or  advantageous  to  the 
United  States  that  the  land  in  question 
should  be  acquired  under  Judicial  process." 
In  support  of  the  petition,  It  was  argued  that 
the  allegation  that  the  Secretary  of  War  had 
requested  the  Attorney  General  to  commence 
the  proceedings  would  carry  with  it  the  pre- 
sumption that  be  was  of  the  opinion  that  it 
was  both  necessary  and  advantageous  to  the 
United  States  to  acquire  the  lands.  The 
court  said:  "This  argument  is  plausible,  but 
unsound.  It  Is  a  well-settled  principle  that 
when  the  exercise  of  a  special  authority, 
delegated  by  statute  to  a  particular  person  or 
to  a  special  tribunal,  is  dependent  upon  con- 
ditions precedent,  all  preliminaries  which 
show  fulfillment  of  such  conditions,  and 
which  confers  upon  such  person  or  tribunal 
power  to  act,  must  clearly  appear  upon  the 
face  of  the  proceedings.  The  proper  practice 
is  to  state  affirmatively  and  with  certainty 


all  facts  upon  which.  In  such  case.  Jurisdic- 
tion depends.  Intendment  and  presumption 
sliould  not  be  resorted  to  for  iixe  Justification 
of  any  Judicial  proceedings.  In  derogation  of 
private  rights." 

The  case  of  In  re  City  of  Buffalo,  78  N.  T. 
362,  is  one  In  which  the  city  voted  to  acquire 
certain  property,  by  condemnation  proceed- 
ings. The  act  under  which  the  proceedings 
were  taken  provided  that  the  right  of  con- 
demnation should  t>e  exercised  only  upon 
certain  conditions,  among  which  were  the 
passage  of  a  resolution  by  a  two-thirds  vote, 
showing  the  determination  to  take  the  land. 
The  court  said:  "Before  the  city  can  take 
lands  for  a  street,  these  resolutions  must 
have  been  passed,  and  the  last  one  with  the 
prescribed  vote,  for  It  Is  a  familiar  principle 
that,  when  the  sovereign  delegates  the  power 
to  take  the  property  of  the  cltisens,  all  the 
prerequisites  to  the  exercise  of  tbat  power 
that  have  been  prescribed  must  be  strictly  ob- 
served and  conformed  to.  The  need  is  upon 
the  city,  before  It  can  take  the  lands,  to  be 
able  to  show  that  these  requirements  have 
been  met.  For  the  basis  of  the  power  of  the 
city  to  act  Is  the  concurring  Judgment  of 
two-thirds  of  the  members  of  the  common 
council  that  there  Is  a  necessity  for  the  tak- 
ing, without  which,  action  of  the  city  to  take 
lands  is  wholly  unauthorized  and  illegal. 
Nor  may  it  be  presumed,  as  the  appellants 
claim.  In  such  case  as  this,  the  presump- 
tion that  official  duty  has  been  done  cannot 
be  made." 

In  the  present  case  the  city  contends  tbat 
It  is  relieved  of  the  necessity  of  showing  the 
adoption  of  the  act  conferring  power  by  sec- 
tion 2  of  the  act  of  March  20,  1900 ;  but  an 
examination  of  that  section  plainly  shows 
that  such  contention  cannot  prevail.  That 
section  does  not  purport  to  provide  what 
shall  be  a  sufficient  petition.  It  merely  pro* 
vldes  that  it  shall  contain  certain  matters. 
There  certainly  Is  no  reason  to  suppose  tbat 
by  Its  enactment  the  Legislature  intended  to 
thereby  relieve  the  petitioner  from  present- 
ing to  the  Justice  of  the  Supreme  Court  who 
Is  asked  to  make  the  order  the  Jurisdictional 
facts  in  a  petition  under  oath. 

We  conclude,  therefore,  tbat  the  rule  of 
law  is  well  settled  that  statutes  conferring 
the  power  of  condemnation  under  the  right 
of  eminent  domain  are  strictly  construed. 
Every  provision  of  the  statute  must  be  strict- 
ly compiled  with,  and  such  compliance  must 
affirmatively  appear  on  the  face  of  the  pro- 
ceedings. When  tested  by  that  rule,  the 
proceedings  under  review  are  fatally  defect- 
ive. 

Our  conclusion  on  the  point  considered  ren- 
ders It  unnecessary  to  consider  the  other  rea- 
sons alleged  for  reversal. 

The  order  of  appointment  and  all  subse- 
quent proceedings  will  be  set  aside,  with 
costs. 
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(TS  N.  J.  S.  tO)  

FBRRELL  t.  8TRONO. 

(Ctonrt  of  Chancery  of  New  Jersey.     Hay  29, 

19OT.) 

Injunction— Stating  Proceedinob  m  Law 

CouKT— Bquitabuc  Reliet. 

Where  the  facts  set  forth  In  a  bill  show 
that  complainant  has  an  estate  in  lands  which 
cannot  be  ascertained  In  a  pending  action  at 
law  against  her,  but  can  only  be  asserted  in  a 
court  of  equity,  further  proceedings  in  the  law 
court  will  be  suspended  until  a  decree  may  b« 
bad  in  equity. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
▼ol.  27,  Injnnction,  (f  1&-17,  306.] 

Bill  for  an  Injunction  by  Mary  Tonng  Fer- 
rell  against  Robert  A.  Strong.  Decree  for 
complainant 

John  Boyd  Avis,  for  oompIalDant  Q.  Dora 
Cogswell,  for  defendant. 

LEAMINO,  V.  C  A  more  careful  consid- 
eration of  this  case  conflrmg  the  views  ex- 
pressed by  me  at  the  hearing. 

The  facts  set  forth  In  the  bill  disclose  an 
estate  In  the  lands  In  question  which  can  on- 
ly be  Ascertained  and  asserted  In  a  court  of 
equity.  In  the  pending  action  at  law  against 
complainant  these  rights  cannot  be  asserted, 
and  she  la  In  consequence  entitled  to  bare 
further  proceedings  In  the  law  court  sus- 
pended until  a  decree  may  be  had  under  the 
present  bill  in  equity.  Atlantic  City  Ry. 
.Co.  V.  Johanson  (N.  J.  Ch.)  65  Aa  7ia  I 
will  advise  a  decree  accordingly. 


ra  N.  J.  B.  ») 

WATKIN8  ▼.  STATS  MUT.  BUILDINO  * 

liOAN   ASS'N. 

FITZGERALD  r.  SAMB. 

(Court  of  Chancery  of  New  Jersey.     Hay  2: 
1907.) 

BUILDINO  AND  LoAR  AB800IATI0NB— RKCKIT- 


A  itcelver  will  not  be  appointed  for  a  build- 
ing and  loan  association  in  process  of  lianidatlon 
under  the  act  of  1904  (P.  L.  1904,  p.  44)  on 
mere  suggestion  that  the  trustees  appointed  un- 
der the  act  named  ware  men  who  were  too  cloae- 
ly  connected  with  the  former  management  of  the 
association,  together  with  criticism  as  to  the 
manner  of  their  selection,  without  substantial 
evidence  of  wrongdoing. 

Bills  by  DaVid  O.  Watkina,  as  commission- 
er of  banking  and  Insurance^  and  by  Patrick 
Fitsgerald,  against  tbe  State  Mutual  Building 
&  Loan  Association  for  a  receiver.    Denied. 

Nelson  Burr  Gasklll,  Asst  Atty.  Gen.,  tor 
Commissioner.  Joseph  Kalghn,  J.  J.  Sumer- 
111,  and  R.  E.  Lum,  for  Fitzgerald.  B.  A. 
Armstrong,  for  defendant 

LBAMING,  T.  C.  I  have  determined  not 
to  appoint  a  receiver  at  this  time.  There  is 
no  evidence  before  me  from  which  I  can 
prctperly  coaclude  that  tbe  Interests  of  cred- 
itors or  stockholders  require  it  Suggestions 
have  beat  made  that  tbe  trustees  are  men 
who  are  too  closely  connected  with  the  for- 
mer management  <MC  tbe  association,  and  the 


manner  of  their  selection  Is  also  criticised. 
These  suggestions  carry  tbe  implication  tliat 
irregularities  may  exist  wiiich  tbe  trustees 
will  not  be  free  to  expose.  It  is  manifestly 
Improper  for  me  to  base  my  action  upon  sucb 
suggestions  In  tbe  absence  of  some  snttstaii- 
Ual  evidence  or  positive  assertion  of  facta. 
I  shall  assume  that  the  trustees  named  will 
do  their  whole  duty  v.  til  I  am  Judicially  in- 
formed of  matters  wlilcb  Justify  a  different 
assumptloD. 

Tbe  bills  will  be  retained,  and  a  recelrer 
may  be  applied  for  at  any  time  tbe  neceesilj 
can  be  made  apparent 

Creditors  and  stockholders  will  l>e  privi- 
leged to  examine  the  books  of  account  and 
papers  of  the  association,  and  may  employ 
accountants  for  that  purpose  U  It  is  f^^'g^t 
desirable. 


(n  N.  J.  B.  a» 
VAN  KETJREN   ▼.   SIEDLER. 

(Court  of  (Siancery  of  New  Jersey.     May  28k 
1907.) 

1.  Spbcific  Pertobkancb— Sau  or  Bulx.  Bs> 

TATE— EnFOBCKIIENT  BT  VeNDSB. 

Where  a  contract  for  the  sale  of  land  calls 
for  a  conveyance  free  from  incumbrances,  in 
the  absence  of  an  unwillingness  on  the  part 
of  the  vendor  to  have  the  incumbrances  dis- 
charged from  tbe  purchase  money  at  the  time 
of  conveyance,  equity  will  not  entertain  a  bill 
for  specific  performance  to  compel  the  vendor 
to  discharge  the  incumbrances  from  his  funds 
prior  to  the  passing  of  title. 

2.  Vbndob  and  PtrscHASKB— OoRTBAor— Con- 
srsnoTioN. 

An  agreement  to  convey  land  free  from  In- 
cumbrances calls  for  a  marketable  title. 

[Ed.  Note.— For  cases  in  point,  see  Ont  Dig. 
Tol.  48,  Vendor  and  Purchaser,  H  234-23&] 

&  SPBcnTO  PXRroB;i(ANCB— Issues. 


^ 


In  a  soft  bv  a  vendee  for  specific 
fotmance,  the  bill  alleged  that  defendant 
ooBtracted  to  convey  the  same  land  to  a  third 
person,  which  contract  was  of  record  prior  to 
t^e  contract  with  complainant  HeU,  that  the 
bill  was  demurrable  as  a  determination  ot  the 
validity  of  tbe  prior  contract  at  the  time  of 
ths  contract  with  complainant  could  not  be  de- 
termined In  a  suit  to  which  the  third  jiarty  was 
not  a  party. 
4  8ai«— RxmoT  AT  Law. 

Though  the  bill  prayed  for  eompensaUoo 
in  case  defendant  could  not  give  a  marketable 
title.  It  could  not  be  entertained  as  a  bill  to 
recover  damages,  as  such  remedy  most  be  at 
Uw. 

[Ed.  Note.--Fer  cases  la  point  see  Cent  Dig, 
vcl.  44  Specific  Performance,  I  412.] 

Suit  by  MelTin  B.'Van  Keuren  against 
Charles  Sledler  for  a  spedJSe  performanco 
of  a  <iontract  fer  the  sale  of  land.  Demur- 
rer to  the  bill  sustained. 

James  Steen,  for  complainant  -  Condict. 
Condlct  &  Boardman,  for  defendant 

LEAMING,  V.  O.  Ciomplainant's  blU  is 
for  tbe  specific  performance  of  a  contract 
wherein  defendant  agreed  to  convey  to  com- 
plainant certain  land  In  Jersey  City  free 
and  clear  of  incumbrances.  The  bill  avers 
tbe  existence  of  a  mortgage  and  certain  ua* 
Digitized  by  V^OOQ  IC 
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paid  taxes  on  tbe  land  in  question,  and  also 
avers  that  a  certain  contract  of  sale  exists 
wherein  defoidant  agreed  to  convey  the  same 
land  to  the  Realty  Development  Company, 
wbldi  last-named  contract  was  executed  and 
recorded  prior  to  the  execution  of  the  con- 
tract with  complainant,  and  avers  that  time 
Is  not  of  the  essence  of  tbe  prior  contract 
of  sale.  The  bill  prays  for  a  decree  to  com* 
pel  defendant  to  convey  the  land  to  com- 
plainant free  from  Incombrances  and  for 
compensation  In  case  defendant  Is  unable  to 
comply  with  bis  contract  In  whole  or  In  part 

So  far  as  tbe  taxes  and  the  mortgage  are 
concerned,  there  can  be  no  difficulty.  A  de- 
cree can  appropriately  be  made  authorizing 
their  payment  from  the  money  yet  to  be 
paid  by  complainant  In  fact,  the  bill  does 
not  clearly  disclose  any  unwillingness  upon 
the  part  of  defendant  to  have  had  that  course 
heretofore  adopted.  Where  there  are  on*- 
standing  undisputed  liens  against  a  property 
which  Is  to  be  conveyed  free  from  all  Incum- 
brances, It  is,  in  ordinary  business  practice^ 
the  custom  to  discharge  the  Hens  out  of  the 
purchase  money  at  tbe  time  tbe  conveyance 
is  delivered;  and  I  doubt  the  right  of  a 
vendee  to  require  such  Hens  to  be  discharged 
by  the  vendor  from  his  own  funds  prior  to 
that  time.  In  the  absence  of  an  unwilling- 
ness upon  the  part  of  vendor  to  have  the  pur- 
chase money  so  applied  when  It  le  ample 
In  amount,  I  am  of  the  opinion  that  this 
court  should  not  entertain  a  bill  on  behalf  of 
the  vendee  based  upon  the  neglect  or  refusal 
of  vendor  to  discharge  the  Incumbrances  In 
advance  of  the  time  for  passing  title.  Worch 
v.  Woodruff,  61  N.  J.  Eq.  78,  84,  47  Atl.  725. 

From  the  bill  It  Is  manifest  that  the  real 
controversy  arises  from  the  existence  of  the 
prior  recorded  contract  wherein  defendant 
contracted  to  convey  the  same  land  to  the 
Realty  Development  Company ;  and  complain- 
ant charges  that  this  contract  Is  a  cloud  upon 
tbe  title  rendering  It  marketable,  and  alleges 
that  defendant  refuses  to  remove  the  cloud 
under  a  claim  upon  his  part  that  It  Is  not 
a  defect  In  or  cloud  upon  the  title.  The  bill 
does  not  positively  assert  whether  or  not  the 
prior  contract  of  sale  la  at  this  time  a  live 
and  enforceable  contract,  but  proceeds  upon 
tbe  theory  tliat  it  renders  tbe  title  an  un- 
marketable one,  and  that  this  court  will  by 
its  decree  compel  defendant  to  deliver  a 
marketable  title. 

The  contract  which  complainant  now  seeks 
to  enforce  entitles  him  to  demand  a  market- 
able title,  and  the  title  to  the  land  In  ques- 
tion ia  clearly  nnmarketable  so  long  as  the 
prior  recorded  contract  of  sale  remains  an 
apparent  binding  contract.  But  the  difficulty 
at  this  time  encountered  is  that  complainant 
liavlng  entered  Into  bis  contract  with  con- 
structive notice  of  tbe  existence  of  tbe  pri- 
or contract  is  not  entitled  to  a  conveyance 
of  tbe  land  If  In  fact  the  prior  contract  is 
still  alive ;  and  no  judicial  ascertainment  of 
that  fact  can  be  had  In  this  suit  because  tbe 


Realty  Developmient  Company  is  not  a  par- 
ty. A  decree  requiring  defendant  to  convey 
tbe  land  to  complainant  would,  in  conse- 
quence, be  necessarily  based  u];>on  an  assumed 
fact  which  cannot  be  Inquired  Into  In  tbis 
suit  Tbe  same  considerations  manifestly 
render  It  impossible  for  this  court  to  grant 
any  relief  under  the  present  bill.  Tbe  bill 
cannot  be  entertained  as  a  bill  to  recover 
damages  for  the  failure  of  defendant  to  de- 
liver a  marketable  title.  That  remedy  must, 
under  the  facts  stated  in  the  bill,  be  sought 
In  a  court  of  law.  The  demurrer  must  be 
sustained. 

It  may  not  be  inappropriate  to  suggest,  for 
the  consideration  of  complainant,  the  possibil- 
ity of  relief  through  a  bill  against  both  de- 
fendant and  tbe  development  company  based 
upon  a  claim  of  the  Invalidity  of  the  prior 
contract  and  seeking  a  cancellation  of  the 
record  and  specific  performance.  This  sug- 
gestion is  made  wholly  for  complainant's 
consideration,  and  in  no  way  as  an  expres- 
sion of  opinion  on  the  subject 

(n  H.  J.  Bq.  571) 
SrVlN  et  al.  v.  MTTTUAr,  MATCH  CO.  et  aL 
(Court  of  Chancery  of  New  Jersey.     May  14, 
1907.) 

COBPOBATIONS— SXOCKHOLDKBS'     ACTIOK — ^UM- 

pun  Stock. 

The  stockholders  ot  a  going  corporation 
who  have  not  paid  np  their  stock  in  full  cannot 
maintain  an  action  to  compel  other  stockholderi 
to  pay  up  unpaid  stock. 

BlU  by  Samuel  Slvin  and  another  against 
the  Mutual  Match  Company  and  others. 
Heard  on  bill,  answer,  repltcatlon,  and 
proofs.    Bills  dismissed  In  part 

Merrltt  J.  Lane  and  Mr.  Kaplan,  for  com- 
plainants. Joseph  Kahrs,  Mr.  Bllder,  and 
Max  D.  Steuer,  for  defendants. 

EMERY,  v.  C.  The  principal  object  of 
this  bill,  which  is  filed  by  several  stockhold- 
ers of  the  Mutual  Match  Company,  Is  to 
compel  the  defendant  stockholders  to  pay  up 
In  full  and  to  par  value  the  stock  Issued  to 
them.  The  defendant  stockholders  control 
the  management  of  the  company,  and  the 
company  is  made  defendant  Tbe  bill  al- 
leges that  the  complainants'  stock  was  pnr^ 
chased  or  taken  on  the  false  representation 
by  the  defendant  stockholders  that  the  de- 
fendants' stock  was  fully  paid  up  In  cash  or 
property  to  the  full  value  thereof;  but  the 
proofs  show  that  this  charge  was  unfounded, 
and  they  also  show,  as  I  conclude,  that  none 
of  tbe  stock  Issued,  either  that  to  complain- 
ants or  defendants,  la  full  paid,  but  was  is- 
sued mainly  for  property  purchased  on  a 
basis  of  valuation  of  about  $2.50  of  stock  to 
$1  of  money  Invested,  or  value  of  inroperty 
transferred.  Tbe  complainants  acquired 
their  stock  as  full  paid  In  connection  with  the 
conveyance  of  property  to  the  Mutual  Match 
Company  by  the  Columbia  Match  Company^^ 


923 


96  ATLANTIC  RBPOBTEB. 


<N.J. 


In  which  complainants  were  stockholders, 
and  it  appears  satisfactorily  that  they  re- 
ceived this  excessive  amount  of  stoclc  in 
order  to  put  their  relatire  interests  in  the 
Mutual  Company  on  substantially  the  same 
basis  as  the  stoclt  of  the  Mutual  Company 
already  issued  and  proposed  to  be  Issued  to 
the  defendants,  on  completing  the  practical 
amalgamation  or  consolidation  of  the  two 
companies,  by  a  sale  of  the  assets  of  the 
Columbia  Company  to  the  Mutual  Company. 
As  against  creditors  of  the  Mutual  Company, 
or  any  person  suing  in  the  right  of  creditors, 
and  for  the  payment  of  the  company's  debts, 
none  of  the  stock  would  be  considered  as 
paid-up  stock  under  the  statute,  and  all  of 
the  stockholders,  complainants  as  well  as 
defendants,  would  be  liable  ratably  for  the 
payment  of  the  debts.  This  liability  of 
•tockbolders  to  creditors  is,  bowerw,  worked 
•at  by  an  accounting  of  the  debts  to  be  paid, 
and  the  proportionate  liability  of  each  stock- 
holder. If  the  company  is  In  Insolvency,  the 
ratable  liability  U  determined  by  a  Judicial 
hearing,  ascertaining  the  quota  due  from 
each  stockholder  for  the  payment  of  all  the 
debts  (Cumberland  Lumber  Co.  v.  Clinton 
Hill,  eto.,  Co.,  67  N.  J.  Bq.  627,  630,  42  Atl. 
685  [Err.  &  App.  1898]);  and,  if  no  receiver 
has  been  appointed,  then  by  a  bill  in  equity 
for  an  accounting  to  which  the  creditors  and 
stockholders  are  parties  (Wetherbee  v.  Bak- 
er, 86  N.  J.  Bq.  601,  506  [Err.  &  App.  1882]). 

In  the  present  case  the  company  is  a  go- 
ing company,  and  the  management  of  Its 
aCTalrs,  Including  the  right  to  call  for  pay- 
ments on  nnpaid  stock.  Is  in  the  directors  of 
the  company.  Corporation  Act,  Bevlslon  1806, 
I  22  (P.  L.  p.  284).  According  to  some  au- 
thorities, such  assessment  when  made  shoald 
be  made  ratably  on  all  the  stockholders 
liable.  3  Thompson,  Corporations,  {  3539, 
dtlng  Great  Western  TeL  Co.  v.  Burnbam,  79 
Wis.  47,  47  N.  W.  878,  24  Am.  St.  Rep.  698, 
where  a  bill  showing  an  unequal  assessment 
was  held  to  be  demurrable.  Id.  |{  474,  8539. 
In  this  aspect  of  It,  the  object  of  the  bill  is 
mot  to  require  an  assessment  by  the  directors 
•n  all  unpaid  stock,  but  for  a  direct  decree  to 
compel  defendants,  and  defendants  alone,  to 
pay  up  their  unpaid  stock,  and.  If  such  de- 
cree should  be  made  without  complainants 
also  making  any  payments  on  their  stock,  it 
would  result,  of  course.  In  giving  complain- 
ants the  substantial  benefit  of  defendants' 
payments.  So  long  as  the  company  is  a  go- 
ing concern,  the  court  will  not  Interfere  on 
behalf  of  a  stockholder  who  is  In  the  same 
default,  simply  to  compel  another  stockhold- 
er to  pay  up  his  unpaid  stock. 

There  is  no  express  statutory  liability  of 
one  stockholder  to  another  for  the  payment 
to  the  company  of  unpaid  stock — as  In  the 
case  of  creditors  (section  21,  Corporation  Act, 
Bevision  1866) — and  the  stockholder  suing  in 
the  right  of  the  company  must  not  only  es- 
tablish the  company's  right  to  compel  pay- 
ment, but  bis  suit  is  also  subject  to  the  aj^ 


plication  of  the  maxim  that  be  must  come 
into  equity  with  clean  hands.  The  general 
rule  is  that  a  stockholder  in  the  same  default 
or  participating  in  an  alleged  Illegality  or 
fraud  is  estopped  even  from  obtaining  a  de- 
cree In  the  company's  right  4  Thomp.  Corp. 
{  4467.  And,  as  the  complainants'  default 
appears  from  the  evidence  necessarily  taken 
as  to  the  circumstances  of  the  issue  of  their 
stock,  the  maxim  withholding  relief  most  be 
applied  by  the  court  in  the  exa else  of  equi- 
table Jurisdiction,  whether  the  defense  la 
specially  pleaded  or  not 

If  in  the  proper  management  of  the  com- 
pany as  a  going  concern,  a  resort  to  the  lia- 
bility of  a  stockholder  for  payments  on  his 
unpaid  stock  should  be  shown,  and  it  should 
also  be  shown  that  the  directors,  In  violation 
of  their  duties  and  trusts  to  the  company,  or 
even  to  the  stockholders  who  had  paid  in 
their  stock  in  full,  neglect  or  refuse  to  make 
such  call,  a  court  of  chancery  might  throogh 
a  receiver  or  otherwise,  make  the  assessment 
and  call  on  the  nnpaid  stock.  But  ordinarily 
snch  call  or  assessment  would  be  made  rat- 
ably on  all  stockholders  liable.  Such  case  or 
contingency  should  not  be  prejudged  or 
affected  by  any  refusal  to  compel  paymoit 
in  this  case.  So  far,  therefore,  as  the  bill 
seeks  to  compel  this  payment,  I  will  advise 
a  decree  of  dismissal;  but,  as  the  bill  Is  iUed 
in  right  of  the  company,  the  dismissal  will 
be  without  prejudice  to  any  bill  or  suit  by 
the  company,  or  on  its  behalf,  after  an  assess- 
ment or  call  duly  made  on  the  defendants,  or 
either  of  them,  or  to  any  bill  or  suit  by  or 
on  bebalf  of  the  company.  In  the  right  of 
creditors  of  the  company,  or  by  or  on  behalf 
of  the  company  by  any  stockholders  other 
than  the  complainants. 

The  bill  also  sought  to  have  a  mortgage  of 
$12,000,  held  by  defendant  Cassel  Cohen 
upon  lands  of  the  company,  declared  to  be 
without  consideration.  This  allegation  was 
not  sustained  by  the  proofs,  and  at  the  oral 
argument  no  special  relief  against  the  mort- 
gage was  claimed.  In  the  briefs  sent  in, 
counsel  for  complainant,  however,  ask  a  ref- 
erence to  ascertain  the  amount  due,  and,  be- 
fore advising  decree,  I  will  hear  connael 
(orally  or  by  brief)  on  the  right  to  any  de- 
cree in  this  suit  tor  relief  touching  this 
mortgagSL 


SCHOBTTLB  t.  HBNGEN  et  aL 

(Court  of  Chancery  of  New  Jersey.     May   8, 
1007.) 

BQtnTT— P1.KADIIIQ— Admissioh  bt  Rkpuoa- 
TION. 

By  Joining'  issue  on  the  plea,  complainant 
admits  tlie  sufficiency  of  the  facts  stated  as  a 
defense,  if  they  are  proven  to  be  true. 

[BM.  Note.— For  cases  in  point  see  Cent  Dig. 
voL  19,  Equity,  |  664.] 

Bill  by  Gnstave  A  Schoettle  against  Dan- 
iel F.  Hengen  and  otliers,  executors;  Decres 
advised  dismissing  the  bill. 
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S.  M.  Roberts,  for  complainant  H.  M. 
Ck>op«r.  for  defendants. 

liEAMING,  v.  a  To  tiie  bill  filed  by  com- 
plainant, defendants  have  filed  a  plea  In  bar, 
setting  forth  that  a  former  bill  of  like  effect 
was  beretofore  filed  by  complainant  against 
defendants,  and  after  bearing  dismissed  by 
decree  of  court  To  tbat  plea  complainant 
filed  a  replication.  At  the  hearing  the  evi- 
dence offered  established  the  tmth  of  the 
facts  pleaded.  Complainant  now  contends 
that  the  matter  pleaded  by  defendants  Is 
InsnfBcient  in  law  to  operate  as  a  bar  to  the 
maintenance  of  tbe  present  bill. 

It  Is  well  settled  tbat  this  question  cannot 
be  raised  in  this  manner.  To  contest  tbe 
snfllclency  of  a  plea  tbe  cause  mnst  be  set 
down  for  bearing  on  bill  and  plea.  This 
operates  as  a  demarrer  to  the  plea.  Bnt 
when  complainant '  files  a  r^llcatlon  to  tbe 
plea,  he  admits  its  legal  snfflclency,  and  at 
tbe  hearing  the  only  qnestlon  which  can  be 
considered  by  tbe  court  Is  its  truth.  At  the 
hearing  the  court  cannot  Inquire  into  tbe  ma- 
teriality of  the  facts  set  up  In  the  plea.  If 
their  truth  is  established,  tbe  bill  must  be 
dismissed.  If  tbe  facts  set  up  In  the  plea  are 
not  established,  the  complainant  Is  entitled 
to  a  decree  in  accordance  with  this  bill. 
These  principles  are  well  settled  and  uni- 
formly recognized.  Flagg  v.  Bonnel,  10  N. 
J.  Eq.  82;  Hunt  t.  West  Jersey  Traction 
Co.,  62  N.  J.  Eq.  226,  49.  Atl.  434.  The  result 
is  that  this  court  has  no  discretion  whatever 
in  this  matter.  The  truth  of  the  matters  set 
up  In  the  plea  having  been  fully  established 
at  the  hearing,  the  bill  must  be  dismissed. 

At  the  heating  the  court  called  the  atten- 
tion of  counsel  of  complainant  to  the  cases 
alwve  cited,  and  thereupon  a  motion  was 
made  for  leave  to  withdraw  the  replication ; 
but  that  motion  has  since  been  withdrawn 
and  complainant's  counsel  has  elected  to 
stand  upon  the  Issues  as  framed. 

A  decree  must  be  advised  dismissing  tbe 
bilL' 


0^  M.  J.  U  68) 

I«BHIGH  &  WILKESBARRB  OOAL  CO.  T. 
^       BOROUGH   OF  JUNCTION  et  al. 

(Supreme  Court  of  New  Jersey.    June  10,  1907.) 

COJOfEBCE— IWTEBSTATK  OOMMEBCB— TAXATIOW. 

Coal,  shipped  from  the  state  of  Pennsyl- 
vania and  stored  in  this  state  to  await  orders 
for  sale,  and  then  to  be  transshipped  to  cus- 
tomers purchasing,  after  such  storage,  is  not  in 
interstate  commerce,  and  Is  taxable  at  the  place 
of  storage  here. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
VOL   10,  Commerce,   S§   12^136.] 

(Syllabus  by  the  Court) 

Certiorari  by  the  Lehigh  &  Wllkesbarre 
Coal  Company  against  the  borough  of  Junc- 
tion and  others,  to  review  an  assessment  for 
taxes.    Tax  affirmed. 

Argued  November  term,  1906^  before  FOBT, 
PITNEY,  and  REED,  JJ. 


George  Holmes,  for  prosecutor.  William 
C.  Gebbardt,  for  defendants. 

FORT,  J.  The  defendant  imposed  a  tax 
upon  100,000  tons  of  coal  belonging  to  the 
complainant  and  stored  within  the  defend- 
ant's territorial  boundaries.  But  a  single 
question  is  raised  upon  this  writ  The  con- 
tention of  tlie  prosecutor  is  tbat  the  coal  tax- 
ed by  the  defendant  was  in  transit,  and 
hence  Is  not  taxable. 

Whether  the  coal  Is  or  Is  not  in  transit  is 
a  question  of  fact  A  careful  examination 
of  tbe  facts  In  this  case  leads  us  to  tbe  con- 
clusion that  the  coal  taxed  by  tbe  defendant 
cannot  be  deemed  to  be  coal  In  interstate 
commerce,  as  the  prosecutor  contends.  The 
case  before  us  is  within  the  principle  declar- 
ed by  the  Supreme  Court  of  tbe  United 
States  in  American  Steel  &  Wire  Co.  v. 
Speed,  192  U.  S.  500,  24  Sup.  Ct  366,  48  It. 
Ed.  638.  The  coal  here  taxed  was  brought 
from  Pennslyvania  to  Junction  in  this  state, 
where,  under  the  proof.  It  was  to  remain  In- 
definitely. When  shipped  from  Pennsylva- 
nia there  was  no  point  which  was  then  defi- 
nitely known  to  which  it  was  to  be  trans- 
shipped, nor  was  the  purchaser  known. 
When  it  left  the  mines  the  Intoit  was  to 
stack  It  In  what  are  called  trimmers.  The 
proof  is  that  It  might  remain  so  stacked  for 
a  year  or  more.  When  the  coal  reached 
Junction  It  had  reached  tbe  destination  in- 
tended when  -it  was  shipped  from  the  mines, 
and  tbe  place  where  it  was  to  be  held  in 
storage  at  the  risk  of  tbe  prosecutor,  to  be 
sold  and  delivered  as  contracts  for  tbat  pur- 
pose were  completely  consummated.  The 
cases  applicable  to  the  question  here,  as  de- 
cided In  this  state,  are  all  cited  by  Mr.  Jus- 
tice Van  Syckel  in  John  Hancock  Ice  Co.  v. 
Rose,  67  N.  J.  Law,  86,  60  Atl.  364.  The  case 
before  us  is  dlstlngulsbable  from  all  the 
New  Jersey  cases  which  lioid  property  in 
transit  to  be  nontaxable.  Nor  can  this  tax 
be  held  to  amount  to  a  regulation  of  com- 
merce within  the  opinion  of  Chief  Justice 
Beasley  in  Erie  R.  R.  Co.  v.  State,  31  N.  J. 
Law,  531,  86  Am.  Dec.  226.  We  find,  under 
the  proof,  tbat  the  coal  taxed  was  not  in 
transit 

The  tax  brought  up  is  affirmed. 


SWEETEN  T.  MAYOR,  etc.,  OP  CJITY  OF 
MILLVILLE. 

(Supreme  C!onrt  of  New  Jersey.    June  10, 1907.) 

MUNICIPAI.   COBPOBATIONS— CORTBAOre— OON- 

STBTJCTioK— Modification  by  Subbequert 

AOBEEMSNT. 

Plaintiff  contracted  to  construct  a  sewer 
system  for  a  city  to  be  ready  for  acceptance 
on  a  certain  date.  By  the  contract  tbe  streets 
were  to  be  left  in  the  same  condition  as  when 
found.  Plaintiff  also  agreed  by  section  23  of 
the  contract  to  indemnify  the  city  for  all  suits 
brought  for  damage  due  to  tbe  improper  con- 
duct of  tbe  work  or  bis  negligence,  and,  in  case 
■nch  claims  should  be  made,  the  city 
uigiiizea  Dy  VJ* 
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tain  as  much  of  the  money  due  on  the  contract 
as  it  considered  necessarr  for  protection  until 
the  claim  was  settled.  Later  a  new  agreement 
was  entered  into  between  the  parties,  stating 
that  In  consideration  of  the  payment  of  a  cer- 
tain sum  by  plaintiff  the  city  released  him  from 
all  claims  for  failing  to  complete  the  work  in 
the  time  allowed,  and  for  failing  to  restore  the 
street  sorfacea  according  to  the  terms  of  the 
contract,  and  tliat  plaintiff,  in  consideration  of 
the  payment  of  a  certain  amn,  released  the 
city  from  all  claims,  excepting  for  sums  re- 
tained by  the  city  ander  section  23  of  the  orig- 
inal contract.  The  agreement  also  stated  that 
it  should  not  be  Considered  as  annulling  or 
modifying  the  provisions  of  the  original  agree- 
ment, but  a  mutual  release  for  the  particulars 
specified.  Beld,  that  section  23  of  the  original 
contract  was  left  unmodified,  and  hence,  where 
a  salt  was  begun  by  a  gas  company  for  dam- 
ages resulting  from  work  done  under  the  con- 
tract by  reason  of  plaintiiTs  negligence,  and 
remained  nnsettled,  the  dty  could  retain  aa 
much  of  the  money  doe  plaintiff  as  it  deemed 
necessary  to  save  it  harmless  from  the  suit  nutil 
the  aame  was  settled. 

Action  by  Frank  B.  Sweets,  trading  as 
Sweeten  ft  Son,  against  tbe  mayor  and  com- 
mon oonncit  of  tbe  city  of  MlllTiUe.  De- 
murrer to  defendant's  plea  overruled. 

Argoed  February  term,  1907,  before  tbe 
OHIEF  JUSTICE,  and  GABBETSON  and 
REED,  JJ. 

jfrendi  ft  Blcbards,  for  plaintiff.  Louis 
H.  Miller,  for  defendant. 

REED,  J.  Tbe  declaration  sets  out  that 
Sweeten  contracted  by  an  agreement  enter- 
ed Into  on  July  17,  1903,  to  construct  a  sewer 
system  for  tlie  dty  of  Mlllville,  to  be  ready 
for  acceptance  on  May  1,  1904.  By  the  eon- 
tract  It  was  provided  that  the  streets  should 
be  left  In  the  same  condition  as  when  found. 

It  appears  from  a  recital  In  the  declara- 
tion that  the  contract  contained  a  section.  No. 
26,  which  reed  as  follows:  "The  contractor 
hereby  agrees  to  keep  such  work  as  may  be 
done  by  him  under  this  contract  and  speci- 
flcatlons  In  complete  repair  for  twelve  months 
after  its  final  acceptance,  and  autborhses  the 
said  city  to  retain  three  per  cent  of  tbe  gross 
amount  of  this  contract  for  the  same  period 
to  Insure  such  repairs ;  such  three  per  cent 
to  come  out  of  the  amount  retained  herein- 
after referred  to.  The  compensation  tat  any 
such  repairs  must  be  included  In  the  ng- 
ular  prices  bid  for  the  system,  and,  in  case 
of  failure  on  the  part  of  tbe  contractor  to 
perform  this  portion  of  the  contract,  such 
repairs  will  be  made  by  the  said  city  and  the 
expenses  thereof  deducted  from  the  percent- 
age retained."  It  also  contained  another 
section.  No.  23,  which  read  as  follows:  "The 
contractor  hereby  agrees  to  keep  sufficient 
guards  by  day  and  by  night  to  prevent  ac- 
cident by  travel,  and  to  Indemnify  and  save 
harmless  the  said  party  of  the  first  part  from 
all  suits,  injuries  or  damages  received  or 
sustained  by  any  person  or  persons  or  prop- 
erties, by  or  from  said  party  of  the  second 
part,  his  servants,  agents,  employes  or  work- 
men durins  tbe  prosecution  of  the  work,  or 


by  or  in  consequence  of  any  Improper  ma- 
terials In  its  construction,  or  by  or  on  ac- 
count' of  any  act  of  negligence  or  omission 
whatsoever  of  said  party  of  tbe  second  part, 
or  any  of  bis  servants,  onployte,  workmeo 
or  agents;  and  In  case  of  suit  or  tnlti, 
claim  or  claims  therefor  being  made,  so  modi 
of  the  money  due  or  to  become  due  to  tlie 
said  party  of  tbe  second  part,  under  and  by 
virtue  of  this  contract  as  shall  be  consldeied 
necessary  by  said  city,  may  be  retained  by 
the  city  and  withheld  from  tbe  said  party  ot 
the  second  part  until  all  such  suits  or  claims 
shall  have  been  settled  and  evidence  ot  such 
settlement  furnished  tbe  city  to  Its  8aU!ifa^ 
tion,  and  tbe  said  party  of  the  first  part 
shall  not  In  any  way  be  liable  therefor." 

Tbe  declaration  then  states  that  on  lao- 
uary  19,  1905,  the  plaintiO  had  perfonned 
bis  part  oC  tbe  contract.  It  seta  oat  that 
on  that  date  there  was  a  ault  pending  agaiDst 
tbe  contractor  and  also  the  city  of  MlIlTlIIe, 
whidi  suit  was  brought  by  tbe  Mlllville  Gai 
Company  to  recover  damages  resulting  from 
the  negligence  of  the  defendants  In  laying 
sewer  pipes  under  the  said  contract  It  aeti 
oat  that  the  verdict  against  the  defendant. 
Sweeten,  In  said  suit  waa  paid  before  Jadg- 
ment,  and  evidence  of  Buch  settlement  br 
tbe  said  plaintiff  was  furnished  to  tbe  d^ 
fendant  to  Ita  satlsCactlon  on  September  U, 
1906.  It  seta  out  tbiit  a  new  agreement  lie- 
tween  Sweeten  and  the  dty  of  Mlllville  was 
entered  Into  on  May  5.  ISOS,  a  copy  of  which 
Is  referred  to  as  annexedv,  to  tbe  dedaratlon. 
This  new  agreement  redltes  that  whereas, 
the  contractor  had  failed '"-jx)  complete  bit 
w.£»rk  by  May  1,  1904,  from'^.whlch  fallnre 
tbe  dty  had  suffered  great  fii^Jnry,  to  u 
amount  agreed  upon  by  the  patrtles  to  be 
12,600;  and  whereas,  the  contI^ctor  bad 
neglected  to  restore  tbe  street  snMacei 
tbe  condition  as  when  fotmd;  andVtbat  It 
was  agreed  that  it  would  cost  the  di) 
to  restore  them;  and  whereas,  tbe  itarties 
had  agreed  tliat  upon  psyment  by  ths.  con- 
tractor of  the  said  sums  together  amounting 
to  $3,400,  tbe  city  should  release  tbe  l-od- 
tractor  from  all  damages  for  such  failures, 
and  whereas,  said  work  had  been  accepted  br 
the  dty;  and  whereas,  there  was  unpaid 
to  tbe  contractor  $14,857  on  bis  entire  con- 
tract price  and  the  city  had  retained  |2,- 
902.57  as  provided  for  in  section  26  of  the 
original  contract,  and  $800  for  damages 
claimed  in  the  action  brought  by  the  Mlll- 
ville Gas  Company,  and  $3,400  retained  for 
the  contractor's  defaults;  and  whereas,  tbe 
balance  was  $6,755.36  which  tbe  city  paid 
over  to  the  contractor :  Tbe  agreement  wit- 
nesses that  in  consideration  of  tbe  payment 
of  said  $3,400  tbe  city  has  released  tbe  con- 
tractor fiom  all  claims  for  failing  to  com- 
plete tbe  work  and  for  falling  to  restore  th 
street  surfaces  according  to  the  terms  of  tb 
original  contract.  It  witnesses  that  the  coi 
tractor,  in  consideration  of  the  payment  c 
$6,755.36,  releases  tbe  dty  toom  ail  actlot 
Digitized  by  VjOOvIc 
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and  claimB,  excepting  -for  the  $1,800  and  the 
$2,902.67  retained  by  the  city  under  section 
23  and  section  26  of  the  origfauil  CMitract, 
whldh  som  shonld  be  held  br  the  city  and 
finally  disposed  of  according  to  the  true  In- 
tent, meaning,  and  effect  of  the  aaid  sections. 
It  also  wltnesseth  that  this  agreement  should 
not  he  considered  as  anntilllng  or  modify- 
ing the  proTislons  of  the  original  agree- 
ment, but  should  be  considered  a  mntual  re- 
lease for  the  partlcnlarB  set  out  and  specified. 
The  declaration  also  states  that  the  plain- 
tiff has  feiept  all  work  done  under  the  contract 
In  complete  repair  for  12  months  after  its 
final  aeoeptonce  by  the  city.  These  are  the 
statements  In  substance  of  the  declaration. 
To  this  declaration  a  plea  was  Interposed. 
The  plea  sets  up  that  on  October  25,  1905, 
before  the  settlement  of  the  suit  In  the  dec- 
laration mentioned,  the  MlIlTlUe  Oas  Com- 
pany commenced  another  action  against 
Sweeten  and  the  city  of  MlllTllle  to  recorer 
$5,000  for  damages  on  accomtt  of  certain  In- 
jnrles  sustained  by  the  said  gas  company 
from  work  doite  nnd»  the  contract  mention- 
ed l^  reason  of  negligence  on  the  part  of 
Sweeten  and  his  serrants,  and  that  this  ac- 
tion Is  still  pending.  The  plea  states  that 
the  sums  mentioned  In  the  declaration  are 
retained  nntll  such  suit  Is  settled.  TO  tbto 
plea  the  plaintiff  has  filed  a  demurrer. 

It  is  to  be  observed  that  the  platntifTs  case 
te  that  the  sum  of  $2,902.57  was  retained 
as  a  gnaranty  of  the  contractor's  GOTeoant 
to  keep  his  work  In  complete  repair  for  12 
months  after  Its  final  acc^tance;  that  its 
acceptance  was  admitted  In  the  new  contract 
of  May  5,  1905;  that  the  work  had  been 
kept  in  rqmlr  for  the  requisite  period,  and 
that  the  contractor,  when  this  action  was 
brought  in  August,  1906,  was  entitled  to  re- 
ceire  this  money.  The  plaintiff's  case  la 
that  the  sum  of  $1,800  was  retained  as  guar- 
anty that  the  city  would  not  suffer  by  reason 
of  the  particular  action  brought  by  the  Mill- 
yllle  Gas  Ck>rapany,  and  that  the  claim  for 
which  this  particular  action  was  brought  was 
settled,  and  so  the  plaintiff  is  entitled  to  re- 
ceive this  money.  By  the  terms  of  the  agree- 
ment of  May  B,  1905,  It  was  provided,  as  al- 
ready appears,  that  It  should  not  modify  the 
proTlsIons  of  the  original  agreement,  but 
should  be  construed  as  a  mutual  release  for 
the  particular  purpose  specified  therein. 
Those  purposes  were  to  liquidate  the  amount 
of  damages  to  the  city  for  defaults  by  the 
contractor  In  respect  of  the  two  particulars, 
namely,  bis  failure  to  complete  the  work  In 
time,  and  his  failure  to  restore  the  street 
surfaces  to  their  former  condition. 

The  provisions  of  sections  23  and  26  of  the 
original  contract  were  left  unmodified.  Now, 
section  23  provides  that  the  contractor  shall 
save  the  city  harmless  from  all  suits  against 
the  city  on  account  of  any  act  or  omission 
or  negligence  by  the  contractor  or  his  serv- 
ants, and  It  further  provides  that,  in  case 
of  such  suit  or  suits,  so  much  of  the  mon^s 


due  or  to  become  due  under  the  contract  as 
shall  be '  considered  necessary  by  the  city 
may  be  withheld  front  the  contractor  until 
all  such  suits  Shall  have  been  settled,  and 
evidence  of  sach  settlement  furnished  the 
city  to  its  satisfaction. 

The  mention  in  the  contract  of  May  5th 
of  the  purposes  for  which  the  $1,800  was 
retained  and  the  purposes  for  which  the  $2,- 
902J61  was  retained  was  merely  descriptive 
for  the  purpose  of  Idaitlfylng  the  amormts 
wbtcb  were  to  be  afterward  accounted  for. 
Those  moneys,  by  the  terms  of  the  May  6tb 
contract,  were  to  be  dealt  with  according  to 
the  true  Intent  of  the  original  agreement. 
Whenever  the  purpose  for  which  either  of 
these  sums  were  originally  retained  was  ac- 
complished, they  so  far  became  due  to  the 
contractor.  The  provlstons  of  section  28 
thereupon  empowered  the  city  to  retain  all 
or  part  of  them  to  await  a  settlement  of  any 
suit  brought  against  the  city  for  the  negli- 
gence of  the  contractor.  The  retention  was 
within  the  very  words  of  the  twenty-third 
section,  which  expressly  provided  for  the 
withholding  of  any  money  to  become  due  to 
answer  for  claims  and  suits  fOr  the  time 
mentioned. 

We  think  the  plea  is  good  and  the  de- 
murrer should  be  overruled. 


(n  N.  J.  L.  SS6) 
mRSHBEBG,  HOLLANDER  &  C30.  v.  JOHN 

F.  ROBINSON  &  SON. 
(Supreme  Court  of  New  Jersey.    June  10, 1907.) 

BvinSNCB— HXABSAT   EVIDENCK. 

Hearsay  evidenoe  is  incompetent  to  estai)- 
lish  any  specific  fact,  which  is,  in  Its  nature, 
sasceptible  of  being  proved  bv  witnesses  wbo 
speak  from  tlieir  own  knowleoga. 
(Syllabus  by  the  Court) 

Appeal  from   District  Court  of  Camden. 

Action  by  Hirsbberg,  Hollander  &  Oo. 
against  John  F.  Robinson  &  Son.  Judgment 
for  defendants,  and  plaintiffs  appeal  Re- 
versed. 

Argued  February  term,  1907,  before  GAR- 
RISON, SWAYZB,   and  TRENCHARD,   JJ. 

Wilson,  Carr  &  Stackbouse,  for  appellanta 
Thomas  P.  Cnrley,  for  appellees. 

TRENCHARD,  J.  This  is  an  appeal  from 
a  Judgment  of  the  district  court  of  the  city 
of  Camden.  The  action  was  brought  to  re- 
cover the  amount  due  iq)on  the  sale  of  cer- 
tain paint  by  the  plaintiffs  to  the  defendants. 
The  Judgment  was  for  the  defendants.  By 
the  state  of  the  case  it  appears  that  there 
was  evidence  tending  to  show  that  point  was 
delivered  by  the  plalntUb  to  the  defendants 
as  directed  by  the  latter  to  the  Hotel  Elberon, 
at  Atlantic  City,  N.  J.,  and  was  Intended  for 
use  upon  that  building  which  was  then  in 
course  of  erection,  and  which  building  the 
defendants  had  contracted  to  paint;  that  the 
defendants  had  not  paid  for  the  paint  be- 
cause they  contended  that  they  had  resclndM^ 
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the  order.  It  appears  that  the  defendants 
conceived  that  they  were  entitled  to  rescind 
the  order  for  the  paint  because  of  an  alleged 
misstatement  made  by  William  Blch,  the 
plaintiffs'  salesman,  that  Dr.  Ludy,  the  owner 
of  the  building,  had  sent  him  to  defendants 
and  wanted  him  to  have  the  order  for  the 
paint 

If  the  defendants  had  a  right  of  reaclsslnn 
at  all.  It  necessarily  rested  upon  the  falsity 
of  the  statement,  the  falsity  of  which  must 
have  been  established  by  legal  evidence.  The 
only  proof  attempted  to  be  offered  by  the  de- 
fendant as  to  the  falsity  of  such  statement 
was  the  testimony  of  John  F.  Boblnson.  As 
It  appears  in  the  state  of  the  case,  It  was  as 
follows:  "That  Dr.  Ludy  (not  In  the  presence 
or  hearing  of  Mr.  Bich  or  the  plaintiffs)  In- 
formed him  (Robinson)  that  he  had  not  seni 
Bleb  to  Robinson  to  get  the  order."  Objec- 
tion was  made  by  the  plaintiffs  to  this  testi- 
mony, on  the  ground  that  It  was  hearsay,  and 
that  the  plaintiffs  could  not  be  bound  by  the 
statements  of  third  persons  made  In  the  ab- 
sence of  the  plaintiffs  or  their  agent  The 
testimony  was  admitted,  and  exception  there- 
to duly  taken.  It  Is  familiar  law,  requiring 
no  citation  of  authority  to  support  It  that 
hearsay  evidence  is  Incompetent  to  establish 
any  q>eclfic  fact,  which  Is,  In  Its  nature, 
susceptible  of  being  proved  by  witnesses  who 
speak  from  their  own  knowledge.  Tested  by 
this  rule,  the  evidence  of  the  witness  wis 
Incompetent.  If  the  statement  of  the  sales- 
man was  false,  there  were  two  persons  com- 
petent to  testify  to  that  fact  via..  Dr.  Ludy 
and  the  salesman,  neither  of  whom  testified 
to  the  falsity  of  the  statement 

The  result  Is  that  the  Judgment  below 
shonld  be  reversed,  and  a  venire  de  novo 
awarded. 


(73  N.  J.  Bq.  243) 

GILBERT  &  O'CALLIGHAN  v.  ANDERSON. 

(Court  of  Chancery  of  New  Jersey.     May  31. 

1907.) 

PaBTNERSHIP  —  PUBCBABE    OF    BUSINESS    BT 

One  Pahtnebt— Duty  or  Pubchaseb. 

Where  one  partner,  who  was  the  manager 
of  the  business,  purchased  the  interest  of  the 
other  partners,  it  was  his  duty  to  make  full 
disclosure  of  the  condition  of  the  business  in 
every  way  essential  to  an  adequate  knowledge 
on  the  part  of  the  other  partners  as  to  what 
they  were  selling. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol  88,  Partnership,  {  142.] 

Bill  for  Injunction  by  Gilbert  ft  O'Calli- 
ghan  against  J.  Lukens  Anderson  on  return 
of  order  to  show  cause.    Order  discharged. 

J.  D.  McMullIn,  for  complainant  H.  0. 
Kramer,  for  defendant 

LEAMING,  y.  O.  Complainants  and  de- 
fendant bore  to  each  other  a  trust  relation- 
ship as  partners,  and,  when  defendant  pur- 
chased the  Interest  of.  complainants  In  the 
partnership  business,  It  was  his  duty  as  a 


partner  and  manager  of  the  business  pur- 
chased to  make  a  full  and  complete  disclosure 
of  the  condition  of  the  business  in  every  way 
essential  to  an  adequate  knowledge  on  the 
part  of  complainants  as  to  what  they  were 
selling;  and  the  burden  Is  upon  the  defend- 
ant to  establish  the  fact  that  he  performed 
bis  full  duty  in  that  respect  It  is  impoesi- 
Ne  to  draw  any  conclusion  from  the  a£Bdavit8 
filed  other  than  that  defendant  performed 
bis  full  duty.  Complainants  fix  the  date  of 
dlsfsolutlon  as  March  16,  1907.  Defendant 
fixes  the  date  as  March  8,  1907.  It  Is  mani- 
fest that  on  either  of  these  dates  the  pros- 
pect of  effecting  a  sale  of  the  land  In  ques- 
tion was  so  remote  that  neither  complainants 
nor  defendant,  with  all  the  facts  touching  the 
transaction  before  them,  could  properly  have 
regarded  the  negotiation  as  an  asset  of  val- 
ue or  worthy  of  consideration.  Up  to  March 
20th  the  negotiations  were  in  effect  abandon- 
ed, according  to  the  testimony  of  Mr.  Meyer. 
If  Mr.  Meyer's  testimony  Is  to  be  credited.  It 
is  manifest  that  at  the  date  of  the  dissolution 
neither  he  nor  defendant  conid  have  enter- 
tained any'  expectation  that  negotiations 
would  ever  be  renewed  touching  the  sale  <^ 
the  lands  In  que8tI<ML  I  think  It  Is  entirely 
clear  that  It  was  only  the  subsequent  reduc- 
tion In  price  by  the  owners  of  the  land  which 
suggested  the  resumption  of  the  negotiations 
of  sale.  If  defendant  at  the  time  of  disso- 
lution, stated  (as  it  Is  claimed  by  complain- 
ants) that  no  business  or  deal  was  pending. 
I  entertain  the  view  that  such  statement  was 
fully  Justified  so  far  as  the  transaction  In 
question  is  concerned.  As  a  blocked  or  aban- 
doned negotiation,  it  could  scarcely  have  been 
properly  considered  as  pending  or  worthy  of 
serious  consideration.  Had  the  Increased  of- 
fer for  the  land  or  the  reduction  in  the  price 
for  the  sale  of  the  land  been  made  prior  to 
the  dissolution,  a  different  aspect  might  be 
given  to  the  situation. 

I  am  convinced  that,  under  the  evidence 
before  me,  a  preliminary  writ  would  be  with- 
out sufficient  Justification. 

The  order  to  show  cause  will  be  discharged. 


(It  N.  J.  u  sn) 
STATE  V.  SHABP. 
(Supreme  Court  of  New  Jersey.    June  10, 1907.)  . 

1.  Indictment  —  DEinTBBEB  —  Ovebbuuro— 
Judgment. 

Upon  overruling  a  demurrer  to  an  indict- 
ment for  a  misdemeanor,  the  court  may  enter 
Judgment  at  once,  or,  in  its  discretion,  permit 
the  demurrer  to  be  withdrawn  and  a  plea  intN^ 
posed. 

[Ed.  Note.— For  cases  in  point  see  Cent  D!| 
vol.  27,   Indictment   and   Information,   {{ 
499.] 

2.  FoBNiCATiON— Indictment. 

An  indictment  charging  that  the  defendant 
did  commit  fornication  with  Sarah  A.  G.  is  good 
without  stating  that  Sarah  was  an  unmarried 
woman. 

[Ed.  Note.— For  cases  in  point  aee  Cent  Di^ 
vol.  23,  Fornication,  i  3.] 

(Syllabus  by  the  C<>«|^d  by  ^^OOglC 
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Brrar  to  Ooort  of  Quarter  Sessiona,  A.t> 
lantlc  County. 

Cbarles  Sharp  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

Argued  February  term,  1907,  before  GU^- 
MBRB.  a  J.,  and  GARRETSON  and  REED, 
JJ. 


J.  J.  Crandall,  for  plaintiff  in  error. 
P.  Abbott,  for  the  State. 


X  B. 


RJBED,  J.  The  defendant,  Charles  Sharp, 
was  indicted  by  the  Atlantic  county  grand 
Jnry  for  that  In  said  county  he  did  commit 
fornication  with  Sarah  Angrusta  Cavileer, 
and  thai  and  there  carnally  knew  the  said 
Sarah  Augusta  Cavileer.  To  this  ]ndlctm«it 
the  defendant,  after  pleading  not  guilty, 
withdrew  his  plea  and  interposed  a  demurrer 
to  the  Indictment  The  trial  court  overruled 
the  demurrer,  and  called  upon  the  defendant 
to  again  plead.  This  the  defendant  refused 
to  do.  The  court  then  caused  a  jury  to  be 
impaneled  to  try  whether  the  defendant 
stood  mute  obstinately  and  on  purpose;  and 
the  Jury  returned  a  verdict  that  the  defend- 
ant stood  mute  obstinately.  It  was  then 
ordered  that  a  plea  of  not  guilty  be  en- 
tered for  the  defendant,  and  thereupon  a 
Jury  was  called  to  try  the  issue  formed  by 
the  said  plea  of  not  guilty,  which  Jury  re- 
turned a  verdict  of  guilty.  The  court  pro- 
nounced Judgment  that  the  defendant  be 
fined  and  Imprisoned.  This  Judgment  is 
brought  up  by  this  writ.  Upon  the  overrul- 
ing of  the  demurrer,  the  defendant  was  not 
entitled  of  right  to  a  trial.  The  court  could 
at  once  have  pronounced  Judgment  This 
course  of  practice  is  entirely  settled  at  com- 
mon law.  Arcbbold's  Cr.  Pr.  &  Ev.  116;  2 
Hawkins,  P.  C.  c  81,  I  7;  Reg.  v.  Gibson,  8 
East,  107-111;  Rex  t.  Taylor,  B  D.  &  Ry. 
422;  Rex  t.  Birmingham  &  Gloucester  Ry., 
8  W.  B.  223.  Everywhere  In  this  country  if 
there  Is  a  demurrer  to  an  indictment  for  a 
misdemeanor  and  it  Is  overruled,  the  Judg- 
ment, unless  the  demurrw  Is  permitted  to  be 
withdrawn,  is  final  against  the  defendant 
1  BIsh.  Cr.  Pro.  &  Pr.  J  784. 

Tiie  demurrer  was  not  withdrawn  In  this 
case.  The  defendant  had  the  right  to  either 
stand  upon  it  or  to  waive  it  by  asking  leave 
to  withdraw  It  so  that  he  could  plead  to  the 
Indictment  He  chose  to  do  the  former. 
The  two  subsequent  trials,  however,  did  the 
defendant  no  Injury,  for  the  Judgment  en- 
tered is  supported  by  the  record,  and  the 
overruled  demurrer  unwlthdrawn.  Indeed, 
the  plaintiff  In  error  assigns  no  error  attack- 
ing the  Judgment  on  the  ground  that  the 
trials  were  Irregular.  His  refusal  to  plead 
was  obviously  designed  to  preserve  his  strict 
rights  as  a  demurrant  and  so  his  assign- 
ment of  error  was  logically  based  upon  the 
issue  raised  by  the  demurrer,  namely,  wheth- 
er the  Indictment  was  legally  sufficient 

The  first  point  of  attack  upon  the  Indict- 
ment is  that  It  falls  to  state  that  the  woman 


with  whom  defendant  Is  charged  with  com- 
mitting fornication  and  with  having  carnal 
knowledge  of  was  an  unmarried  female. 
When  a  statute  creates  a  misdemeanor  by 
defining  the  elements  which  make  up  the 
offense,  the  rule  is  that  the  statutory  lan- 
gxiage  shall  be  used  in  the  indlctmait  Thus 
In  Massachusetts  the  statutory  provision  is 
that  if  a  man  commits  fornication  with  a 
single  woman,  each  of  them  shall  be  punish- 
ed; and  the  Massachusetts  court  held  that 
the  statutory  language  or  Its  equivalent  must 
be  used  In  an  indictment  for  fornication,  and 
therefore  It  must  appear  that  the  parties 
were  not  married.  Commonwealth  y.  Mur- 
phy, 2  Allen  (Mass.)  163.  Our  statute,  how- 
ever, does  not  attempt  to  define  what  shall 
be  fornication.  The  statutory  language  is: 
"Any  person  who  shall  commit  fornication 
shall  be  guilty  of  a  misdemeanor."  P.  I* 
1898,  p.  807,  i  48.  The  word  "fornication"  Is 
a  word  of  long-settled  meaning,  and  Implies 
an  act  with  an  unmarried  woman;  so,  where 
the  statute  simply  makes  fornication  a  mis- 
demeanor, the  use  of  the  word  "fornication" 
as  descriptive  of  the  act  would  seem  to  be 
sufficient  Mr.  Bishop  says  that  in  an  In- 
dictment no  greater  certeinty  is  necessary 
than  will  show  a  prima  facie  case,  and  the 
prosecutor,  it  Is  believed,  Is  not  required  to 
prove  that  the  party  was  not  married,  and 
therefore.  In  the  absence  of  particular  statu- 
tory words,  the  ■prosecutor  could  not  be  call- 
ed upon  to  allege  that  the  parties  were  not 
married.  A  marriage  wouJd  seem  in  ito  na- 
ture to  be  a  matter  of  defense,  while  It  is.  a 
matter  lying  peculiarly  within  the  knowledge 
of  the  defendant  Blsb.  St  Cr.  i  693.  In 
this  state  It  has  been  ruled  that  the  state  is 
not  bound  to  prove  that  the  woman  with 
whom  the  commission  of  the  act  Is  charged 
was  unmarried;  that  being  the  presumption. 
Gaunt  V.  State,  50  N.  J.  Law,  490, 14  Atl.  600. 
The  state  being  not  required  to  prove  the 
singleness  of  the  woman.  It  follows  In  the 
language  of  Mr.  Bishop  that  the  state.  In  the 
absence  of  stetntory  language.  Is  not  called 
upon  to  allege  It  This  view  Is  supported 
by  the  very  satisfactory  opinion  delivered  by 
the  Supreme  Court  of  Indiana  in  the  case  of 
State  V.  Stephens,  63  Ind.  542. 

It  also  assigned  for  error  that  it  should 
have  been  alleged  that  the  birth  of  a  bastard 
followed  the  act  of  copulation.  For  this 
position  the  case  of  Smith  v.  Minor,  1  N.  J. 
Law,  19,  Is  cited.  That  case  merely  holds 
that  at  the  time  of  the  decision  (1790)  fornica- 
tion was  not  a  crime  In  this  state,  either  &t 
common  law  or  under  any  statute.  In  con- 
struing the  Btetute  then  in  existence,  the 
court  held  that  It  required  not  only  fornica- 
tion, but  something  more,  namely,  the  birth 
of  issue  to  constitute  a  stetutory  crime.  But 
Judge  Patterson's  Crimes  Act  of  1796  made 
fornication  itself  criminal,  and  since  then  It 
has  never  been  questioned,  until  now,  that 
the  offense  made  a  crime  was  not  completed 
by  Intercourse  of  the  kind  with  an  unmanned 
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-woman.  Of  course,  birth  of  Issue  may  be 
evidence  of  the  act,  but  It  Is  not  a  part  of  the 
misdemeanor. 

We  think  the  Indictment  was  good,  and 
the  Judgment  should  be  affirmed. 


m  N.  J.  Kq.  224) 

TUCKER  ▼.  BALDWIN  et  al. 

(Court  of  Chancery  of  New  Jersey.     May  29, 
1907.) 

Wills— CoMBisucnoN—PowKB    ot    Sale  — 

LnilTATIOR   AS  TO  TlUB. 

Under  a  will  giving  testator's  irife  the  in- 
come for  life,  and  showing  intention  that  on 
her  death  the  estate  pass  to  his  children,  the 
discretionary  power  given  the  executor  to  sell 
and  reinvest  In  real  estate  safficiently  produc- 
tive to  iMiy  income  is  limited  to  the  life  of  the 
widow. 

lEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  49,  Wills,  {  1655.] 

Suit  by  Mabel  O.  Tucker  against  Alacander 
P.  Baldwin  and  others.  Heard  on  bill  and 
answer.    Decision  for  complainant 

Condict,  Condict  &  Boardman,  for  com- 
plainant. Filch  &  Pilch,  for  defendant  Alex. 
P.  Baldwin. 

GARRISON,  V.  C.  The  object  of  this  bUl 
Is  to  obtain  a  partition  of  certain  teal  estate 
In  the  city  of  Newark  In  this  state  of  which 
Joseph  Baldwin' died  seised.  .The  parties  are 
the  heirs  at  law  of  said  Joseph  Baldwin, 
and  also  claim  that,  under  the  will  of  the 
said  Jospb  Baldwin,  deceased,  they  are  the 
defrlseoe  of  the  real  estate  in  question. 
Joseph  Baldwin  died  on  the  22d  of  Septem- 
ber, 1874,  leaving  a  will  dated  April  1,  18T0, 
and  probated  on  the  5th  of  October,  1874. 
Among  other  things  the  will  contained  the 
following  provisions: 

"I  do  make  Aaron  Ward,  Junior,  David 
Martin  and  Alexander  P.  Baldwin  my  exec- 
utors of  this  my  last  will  and  testament, 
their  Joint  signatures  being  necessary  to 
make  all  transactions  legal  growing  Into  and 
out  of  this  will. 

"I  bequeath  to  my  affectionate  wife  Mar- 
garet *  •  •  allso  for  the  time  she  shal 
reman  my  widdow  all  rents,  Intrests  and 
ivofeets  Into  and  out  of  my  estate.    •    •    • 

"All  other  property  In  which  I  may  die 
ceased  It  at  the  discretion  of  my  executors 
is  shal  be  of  more  advantage  to  sell  it  the 
proceds  shal  be  Invested  In  unencumbered 
real  estate  It  being  suflcent  productive  to 
pay  Intest  &  Co.  acrulng  to  my  said  wife  dur- 
ing her  natural  life  as  above  provided  and 
limited.    •    •    • 

"At  the  death  of  my  said  wife  the  Intest 
so  acrulng  shal  be  paid  equally  to  my  living 
cbluden  or  their  heirs  share  alike,  the  chllden 
receiving  the  share  coming  to -my  chllden." 

The  three  executors  above  named  took  out 
letters  testamentary.  Aaron  Ward,  Jr.,  one 
of  them,  died  on  the  29th  of  December,  1894, 
David  Martin,  another  one,  died  In  the  year 
1904.    Margaret  Baldwin,  the  widow  of  the 


testator,  died  on  the  21st  day  of  Angnst, 
1897,  having  remained  unmarried  after  the 
testator's  death.  The  complainant  is  a 
granddaughter  of  the  testator. 

The  executors,  during  the  lifetime  of  the 
widow  of  the  testator,  did  not  sdl  or  dis- 
pose of  the  real  estate  of  which  the  testator 
died  seised  described  in  the  bill  of  complaint. 
The  bill  and  the  aaayret  each  construe  this 
win  as  vesting  title  in  fee  in  the  children,  or 
the  children  of  deceased  children,  of  the 
testator,  after  the  death  of  the  widow  of  the 
testator. 

This  will  was  nnda  consideration  In  this 
court  and  in  the  Court  of  Appeals  in  the  case 
of  Baldwin  ▼.  Tucker,  61  N.  J.  Eq.  412,  48 
Atl.  547  (Emery,  V.  C,  1901),  affirmed  on 
opinion  below  (64  N.  J.  Bq.  833,  66  Atl.  1132). 
Under  the  Issues  raised  in  that  suit  this  court 
decided  that,  under  this  will,  the  corpus  of 
the  personal  estate  passed  at  the  death  of 
the  testator's  widow  to  the  testator's  cbil- 
dren.  It  expressly  refused  to  decide,  because 
It  was  not  then  before  it  whether  this  will 
should  be  so  construed  as  to  devise  a  fee  to 
the  said  children,  holding  that  the  executors 
had  no  estate  or  interest  In  the  lands,  but 
only  a  power  of  sale.  It  Is  the  existence  of 
this  alleged  power  of  sale  which  Is  pleaded 
by  the  defendant  as  a  bar  to  the  right  of 
partition.  The  parties  In  this  suit  agree  that 
the  will  properly  construed  contains  a  de- 
vise of  the  real  estate  to  the  living  children 
or  the  children  of  any  deceased  child.  I  do 
not  find  It  necessary  now  to  decide  whether 
this  win  sbould  be  so  construed,  because  tite 
parties  either  take  as  devisees  under  the 
will  or  as  beirs  at  law,  if  the  testator  died 
intestate  with  respect  to  this  real  estate, 
and  therefore,  since  tiiey  are  all  before  the 
court  and  would  have  the  right  to  partition 
In  either  event,  if  the  power  of  sale  does  not 
bar  the  right,  there  Is  no  occasion  not  to 
take  the  time  to  determine  In  which  right 
they  hold. 

The  defendant  insists  that,  under  the  terms 
of  this  will,  the  executors  were  given  a  power 
of  sale,  and  that  such  power  Is  exercisable 
by  the  surviving  executor,  and  therefore 
there  may  not  be  a  partition. 

The  complainant  Insists,  first,  that  this 
power  Is  a  naked  power,  and  that  in  the 
case  of  a  naked  power  to  executors  to  sell, 
such  power  does  not  survive  the  death 
of  one  of  the  named  executors.  Moores  r. 
Moores,  41  N.  J.  Law,  440  (Sup.  Ct.  1879) ; 
Corlles  V.  Little,  14  N.  J.  Law,  883  (Supk 
Ct,  1834);  Coykendall  r.  Rutherford,  2  N. 
J.  Eq.  300  (Pennington  Chan.,  1840).  She 
recognizes  that  this  rule  of  the  common 
law  has  been  changed  by  statute  (2  Gen, 
St  p.  1428,  i  17);  but  she  Insists  that  In 
that  act  the  power  Is  held  to  survive  "un- 
less It  shall  be  or  Is  otherwise  expressed 
in  said  will,"  and  she  argues  that  this  will 
does  express  the  intention  of  the  testator 
that  the  power  shall  not  survive,  because  he 
provides  that  "their  Joint  sigi^a^tju^^  p^ng 
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neoessarr  '  to  make  all  transactions  legal 
growing  into  and  out  of  this  will."  I  am 
inclined  to  tbe  opinion  that,  if  tbe  power  of 
sale  in  tbis  will  is  conatraed  to  be  sncb  an 
one  as  was  exercisable  by  tbe  executors  after 
the  death  of  the  widow,  this  statute  prob- 
ably 1b  broad  enough  in  its  terms  to  cause 
tbe  power  to  sarriTO  to  the  remaining  ex- 
ecutor. I  do  not,  howeyer,  ccmsider  It  neces- 
sary to  decide  this  qnestion,  because,  in  my 
view,  it  is  clear  that  tbe  power  of  sale  con- 
ferred by  tbis  will  upon  the  executors  was 
solely  to  Im  exercised  during  tbe  lifetime 
of  tbe  widow,  and  for  the  purpose  solely  of 
enabling  tbem  to  make  investments  of  tbe 
proceeds  of  sale  at  a  greater  rate  of  interest 
or  income  than  that  procnrable  from  tbe 
real  estate  of  tbe  testator. 

Translating  tbe  Imdiy  constructed  and 
badly  spelled  clause  (above  quoted  verbatim), 
I  And  that  this  testator  provided  that  all 
other  property  of  which  be  died  seised  might, 
at  the  discretion  of  tbe  executors,  be  sold 
If  they  found  that  It  was  of  more  advantage 
to  tbe  interests  of  tlie  widow  to  sell  it,  so 
that  the  proceeds  might  be  invested  in  nn- 
encnmbered  real  estate  sufficiently  produc- 
tive to  pay  Income,  which  income  was  to  go 
to  bis  widow  during  her  natural  life.  After 
the  death  of  bis  widow  be  clearly  intended 
that  tbe  estate  should  go  to  bis  children  or 
the  living  children  of  any  of  bis  deceased 
clilldren,  whether  he  legally  expressed  such 
intention  or  not  I  am  of  opinion,  therefore, 
that  the  naked  power  of  sale  vested  in  these 
executors  by  tbis  will  was  limited  during 
the  lifetime  of  the  widow  and.  terminated  at 
her  death.  The  general  principle  will  be 
found  stated  and  supported  by  numerous 
authorities  in  22  Amer.  &  Bng.  Hncy.  of  Law 
(2d  Ed.)  p.  1132:  "Where  a  power  is  given  to 
be  exercised  for  a  particular  purpose,  and 
such  purpose  has  failed  or  has  been  accom- 
plished without  the  exercise  of  the  power, 
the  power  Is  exhausted." 

I  therefore  conclude  that  the  only  matter 
set  up  by  the  answering  defendant  in  tills 
snlt  is  not  sufficient  to  defeat  tbe  equity  of 
the  complainant,  and  that  there  should  be 
a  reference  in  the  ordinary  form  to  determine 
the  Interests  of  the  parties  and  tbe  question 
of  whether  tbe  property  should  be  sold  or 
partitioned. 


0WHN8  ▼.  OWENS, 

(Court  of  Ohancery  of  New  Jersey. 
1907.) 


May  15, 


Divorce  —  Pbocegdiros  —  SunracrawoT    - 

Divorce  Act  1902  (P.  L.  p.  606),  |  15,  pro- 
vides that  no  proceedings  under  the  act  shall 
be  set  aside  for  any  defect  in  matter  of  form 
or  for  any  mistake  or  omission  not  affecting 
tbe  real  merits  of  the  cause,  and  the  Chancellor 
may  permit  either  party  to  amend  his  proceed- 
ings and  give  judgment  according  to  the  merits. 
In  a  suit  for  divorce  against  one  "R.  H.  Ow- 
ens," citation  was  directed  to  "R.  S.  Ownes," 
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and  the  return  of  service  contained  that  name, 
though  all  of  the  files  in  tbe  cause,  except  the 
master's  report,  were  indorsed  "B.  S.  Owens, 
defendant."  Beld,  that  a  decree  would  not  be 
granted  antil  the  Chancellor  ordered  tbe  pro- 
ceedings amended  on  a  petition  setting  forth  all 
the  errors  appearing  in  the  record,  praying  for 
an  order  of  correction,  and  accompanied  with 
all  necessary  affidavits  to  satisfy  the  court  that 
the  error  was  purely  clerical,  and  that  the  real 
defendant  was  in  fact  tbe  person  served  with  tbe 
citation  and  referred  to  by  the  name  "Ownes." 

Petition  for  divorce  by  CHara  L.  Owens 
against  Itoger  S.  Owois.   Decree  denied. 

George  O.  Rnnyon,  for  petitioner. 

LEAMINO,  y.  0.  In  this  cause  the  name 
of  tbe  defendant  is  "Roger  H.  Owens."  The 
citation  Is  directed  to  "Roger  S.  Ownes,"  and 
the  return  of  service  contains  that  name.  All 
of  the  files  In  the  cause,  except  the  master's 
report,  are  Indorsed:  "Roger  S.  Ownes,  De- 
fendant." 

It  seems  reasonably  clear  that  the  error 
baa  occurred  through  tbe  erroneous  Indorse- 
ment on  the  petition,  and  also  that  the  real 
defendant,  Roger  H.  Owens,  was  in  fact  tbe 
person  served.  It  is  manifest,  however,  that 
a  final  decree  should  not  be  advised  with  the 
record  in  its  present  condition. 

A  petition  should  be  presented  setting  forth 
specifically  all  of  the  errors  which  appear  in 
^he  record  and  praying  for  an  order  of  cor- 
rection. This  petition  should  be  accompanied 
with  all  necessary  affidavits  to  satisfy  the 
court  that  the  error  is  purely  clerical,  and 
that  tbe  husband  of  petitioner  was  In  fact 
the  person  served  with  tbe  citation  and  tbe 
person  who  Is  rtferred  to  by  tbe  name  "Roger 
S.  Ownes."  Upon  such  petition  and  proofs 
tbe  Chancellor  may,  If  so  advised,  order  the 
proceedings  amended  under  section  16  of  the 
divorce  act  of  1902  (P.  L.  p.  506). 

I  shall  decline  to  advise  a  decree  upon  the 
present  record. 


(7S  N.  jr.  u  20 
HANKINS  et  al.  t.  NEWBIX  et  aL 

(Supreme    Court    of    New   Jersey.      June    10, 
1907.) 

1.  Quo  WasBARTO— COBPORATIORB— TlTLK  TO 

Officv. 

Quo  warranto  is  the  appropriate  remedy 
by  which  to  test  tbe  title  to  office  in  a  private 
corporation. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  41,  Quo  Warranto,  i  21.] 

2.  Ck)BP0BATI0N — PaOXT — NECESSmr  OF  Skai.. 

A  seal  ia  not  essential  to  the  validity  of  a 
proxy  to  vote  for  officers  at  a  corporate  elec- 
tion. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  12,  Corporations,  S{  f67-ri6.] 

(Syllabus  by  the  Court) 

Application  by  tbe  state,  on  the  relatlcm  of 
Bunting  Hankins  and  others,  for  writ  of  quo 
warranto  to  Howard  L.  Newell  and  otbora. 
Petition  granted. 

Argued  February  Term,  1907,  before  GAB- 
BISON,  SWAYZB,  and  TBBNOHAiD.  H- 
Digitized  by  VjOOQIC 


66  ATLANTIC  REPORTER. 


(N.J. 


Jain«8  Buchanan,  for  relators.  Edwin  R. 
Walker,  for  respondents. 

GARRISON,  J.  A  petition  (or  a  writ  of 
quo  warranto  was  filed  and  a  rule  thereon 
made  requiring  the  respondents  to  show 
cause  by  what  authority  they  claimed  to 
hare,  use,  and  enjoy  the  office  and  privileges 
of  trustees  of  the  Bordentown  Cemetery  As- 
sociation; the  petitioners  claiming  to  have 
beeaa.  elected  to  such  ofSce  of  trustees  and 
that  the  defendants  have  usurped  the  said 
office. 

The  respondents  contend  In  limine  that  the 
writ  of  quo  warranto  cannot  go  to  inquire  in- 
to an  alleged  usurpation  of  an  office  in  a  pri- 
vate corporation. 

Such  is  the  English  rule.  Shortt  on  Quo 
War.  p.  129. 

The  American  rule  dlCters  in  this  respect 
from  the  English.  Mr.  High,  in  his  work  on 
Quo  Warranto,  says:  'The  propriety  of  an 
Information  In  the  nature  of  a  quo  warranto 
as  a  remedy  for  an  unlawful  usurpation  of 
an  office  in  a  merely  private  corporation  was 
formerly  involved  in  some  douht,  but  the 
question  may  now  be  regarded  as  settled  In 
this  country.  This  species  of  remedy  being 
generally  employed  in  England  In  cases  of 
public  or  municipal  corporations,  the  English 
precedents  are  Inapplicable  to  this  particular 
question  and  its  solution  must  be  referred  to 
vhe  more  general  principles  underlying  the 
Jurisdiction  In  question.  Tested  by  these 
principles,  an  Intrusion  Into  an  office  of  a 
merely  private  corporation  may  In  this  coun- 
try be  corrected  by  Information  with  the 
same  propriety  as  in  cases  of  public  or  mu- 
nicipal corporations,  since  there  Is  In  both 
cases  an  unfounded  claim  to  the  exercise  of 
a  corporate  franchise  amounting  to  a  usurpa- 
tion of  the  privilege  granted  by  the  state." 
High  on  Extraord.  Leg.  Rem.  i  653. 

As  early  as  the  year  1827  the  writ  of  quo 
warranto  was  so  used  In  this  court.  State 
V.  Crowell,  9  N.  J.  Law,  390. 

The  provisions  of  the  forty-second  section 
of  the  corporation  act  for  a  summary  review 
of  corporate  elections  have  no  bearing  upon 
the  present  question  for  the  reason  that  such 
provisions  when  taken  In  connection  with 
the  other  requirements  of  the  act  are  con- 
fined to  elections  in  corporations  having 
stock.  In  re  Election  of  Cedar  Grove  Ceme- 
tery Company,  61  M.  J.  Law,  422,  39  Atl. 
1024. 

Cedar  Grove  Cemetery  Company  was  a 
stockholder's  company.  Coming  to  the  mer- 
its of  the  controversy,  the  respondents  con- 
tend that  two  of  the  three  relators  are  in- 
eligible to  the  office  of  title  to  which  they  are 
seeking  to  contest  This  claim  which  Is 
based  upon  the  Idea  that  each  trustee  must 
be  the  sole  proprietor  of  an  entire  lot  Is  not 
well  founded.  There  Is  no  such  requirement 
In  the  act  of  Incorporation,  and,  on  the  con- 
trary, the  Implication  to  be  drawn  from  the 
statutory  qualification  of  voters  Is  the  other 


way.  Proprietors  of  undivided  interests  in  a 
lot  may  rote,  and  the  requirement  as  to  trus- 
tees is  that  they  "shall  be  chosen  from  among 
the  proprietors  of  lots  or  plots."  The  case 
of  Austin  v.  Atlantic  City,  48  N.  J.  Law, 
118,  3  AtL  66,  relied  upon  by  counsel  for  re- 
spondents, turned  upon  a  question  of  fraud, 
and  Is  inapplicable  here. 

The  remaining  question  Is  whether  a  seal 
is  requisite  to  the  validity  of  a  proxy.  The 
claim  of  the  petitioners  is  that  130  legal 
votes  given  for  them  by  valid  proxies  were 
rejected  by  the  Inspectors  of  election  upon 
the  sole  ground  that  such  proxies  were  not 
under  seal.  If  the  votes  so  rejected  bad 
been  counted,  the  petitioners  would  have 
been  elected.  The  act  of  the  Legislature  un- 
der which  the  association  was  organized  pro- 
vides that  proprietors  of  lots  "may  either  in 
person  or  by  proxy  give  one  vote  for  each 
plot  or  lot"  There  Is  no  statutory  require- 
ment that  the  proxy  thus  authorized  should 
be  under  seal,  and  our  attention  has  not 
been  directed  to  any  general  rule  of  law  or 
to  any  line  of  reasoning  by  which  that  for- 
mality is  rendered  essential  to  the  validity 
of  a  proxy.  In  re  Election  of  Steamboat 
Company,  44  N.  J.  Law,  629. 

Our  conclusion  Is  that  the  prayer  of  the  pe- 
tition should  be  granted. 

(7S  N.  J.  L.  M) 
ATLANTIC  CITY   B.   CO,  ▼.  KIBFEB.* 

(Supreme  Coart  of  New  Jersey.    June  10, 1907.) 

Cabbiers — Who  Abb — Question  fob  Jubt. 

Whether  a  person  who  has  alighted  from  a 
standing  train  at  a  station,  and  who  is  croasins 
the  railway  tracks,  by  a  planked  way  pTOvided 
by  the  company  for  that  purpose,  after  the  train 
from  which  he  has  alighted  has  moved  out,  is 
still  a  passenger  entitled  to  so  cross  witbant 
looking  or  listening,  is  a  question  of  fact  for 
the  jury,  where,  under  the  proof,  reasonable 
men  may  differ  as  to  whether  he  was  proceed- 
ing from  the  station  platform  to  a  place  of 
safety  within  a  reasonable  time  after  he  had 
alighted  from  the  train. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  9.  Carriers,  H  991-993,  1S16.] 

(Syllabus  by  the  Court) 

Error  to  Circuit  Court  Camden  County. 

Action  by  Bertha  Klefer,  admlnlstratrtz, 
against  the  Atlantic  City  Railroad  Company. 
Judgment  for  plaintiff.  Defendant  brings  er- 
ror.   Reversed. 

Argued  February  term,  1907,  before  FORT. 
PITNEY,  and  REED,  JJ. 

J.  Willard  Morgan  and  Thompson  &  Cole, 
for  plalntift  in  error.  John  W.  Wescott  and 
Ralph  W.  E.  Donges,  Ua  defendant  In  error. 

FORT,  J.  On  August  31,  1903,  Charles  W. 
Klefer  was  a  passenger  on  a  train  of  the  At- 
lantic City  Railroad  Company,  leaving  Cam- 
den at  6 :42  p.  m.,  and  due  at  Clementon  Sta- 
tion at  7 :15  p.  m.  The  train  arrived  at  the 
Clementon  Station  on  thne,  and  Klefer  alight- 
ed from  it  on  the  station  platform  on  the 
west  of  the  tracks.  The  railroad  at  this 
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I>olnt  Is  double  tracked ;  the  tracks  extending 
north  and  sonth.  The  station  building  at 
Clementon  Is  on  the  west  side  of  the  tracks, 
and  there  Is  also  a  platform  on  the  east  side. 
From  the  station  platform  on  the  west  to  the 
passenger  platform  on  the  east  there  Is  a 
planked  passageway  across  the  tracks,  which 
is  provided  for  the  nse  of  passengers  In  cross- 
ing from  one  platform  to  the  other,  as  well 
as  generally  by  the  passengers  when  leaving 
or  boarding  the  trains.  There  was  no  fence 
between  the  tracks,  nor  other  obstruction  on 
the  railway  right  of  way  at  this  point  It 
also  appeared  by  the  proof  that,  on  leaylng 
the  train,  passengers  alighted  from  either 
side  of  the  cars,  as  suited  their  convenience. 

On  the  night  In  question  several  passengers 
alighted  from  the  east  side  of  the  train  and 
passed  over  the  track  adjoining  that  on  which 
the  train  stood  to  the  platform  on  the  east, 
and  thence  off  the  same  to  the  highway  to  go 
to  their  respective  homes.  Kiefer's  most  di- 
rect way  to  go  home  was  to  go  across  the 
tracks  from  the  west  platform,  on  which  he 
alighted,  to  the  east  platform,  and  thence  to 
the  highway.  On  the  nlgbt  In  question  the 
train  from  which  Kiefer  alighted  stood  di- 
rectly over  the  planked  way.  After  he  alight- 
ed the  proof  is  that  he  stopped  long  enough 
to  light  his  pipe,  he  having  gone  across  the 
west  platform  to  the  side  of  the  station  build- 
ing for  this  purpose.  After  lighting  his  pipe 
and  after  the  train  from  which  he  alighted 
bad  pulled  out  for  a  distance,  variously  es- 
timated by  the  witnesses  as  being  from  175 
to  700  feet  from  the  place  where  he  had 
alighted  from  the  train,  he  proceeded  to  cross 
the  tracks  by  the  planked  way  from  the  sta- 
tion platform  on  the  west  to  the  passenger 
platform  on  the  east,  and  was  killed  by  an 
express  train  coming  from  the  opposite  di- 
rection from  that  taken  by  the  train  from 
which  he  alighted. 

On  this  state  of  facts  a  nonsuit  was  asked, 
and,  when>  the  case  was  closed,  there  was 
also  a  motion  for  the  direction  of  a  verdict 
for  the  defendant.  These  motions,  we  think, 
under  the  authority  of  the  case  of  Atlantic 
City  R.  B.  V.  Goodin,  62  N.  J.  Law,  894,  42 
Atl.  833,  45  L.  R.  A.  671,  72  Am.  St  Rep.  652, 
were  rightly  denied.  Under  the  proof,  (1) 
whether  the  deceased  was  a  passenger,  or 
(2)  whether  he  was  guilty  of  contributory 
n^ligence  In  what  be  did,  or  (3)  whether 
the  defendant  was  guilty  of  negligence  In 
operating  its  trains,  were  all  questions  for 
the  Jury. 

The  plaintiff  made  three  requests  to  charge, 
all  of  which  were  charged.  The  third  re- 
quest was  as  follows:  "The  deceased,  Mr. 
Kiefer,  was  a  passenger  so  long  as  he  was 
lawfully  and  with  ordinary  care  using  the 
foot  crossing  In  question  for  the  purpose  of 
crossing  the  defendant's  tracks  to  get  upon 
the  public  highway."  The  objection  urged 
against  the  law  as  thus  declared  Is  that  it 
took  from  the  jury  the  question  of  whether 
Kiefer  was  or  was  not  a  passenger  at  the 


time  be  was  killed,  and  substituted  therefor 
the  mere  fact  that  he  was  lawfully  crossing 
the  tracks  at  the  time  he  was  killed.  If  so, 
the  charge  was  erroneous.  If  he  was  not  a 
passenger  at  the  time  he  was  struck,  be 
was  required,  in  crossing  the  tracks,  to  ex- 
ercise all  the  care  that  a  reasonably  prudent 
man  would  exercise  in  crossing  railway 
tracks  under  like  circumstances.  The  plain- 
tiCTs  proof  disclosed  the  fact  that  the  de- 
ceased neither  looked  nor  listened  as  he  cross- 
ed, and  it  was  therefore  for  the  Jury  to  say, 
if  they  found  he  was  not  a  passenger,  whethr 
er  he  was  or  was  not  guilty  of  contributory 
negligence  in  thus  crossing.  Whether,'  there- 
fore, Kiefer  was  bound  to  anticipate  the  ap- 
proach of  a  train  from  the  opposite  direction 
depends  upon  whether  the  Jury  should  say, 
under  the  proof,  that  he  was  at  the  time  he 
was  hit  still  a  passenger,  passing  from  the 
train  to  a  place  of  safety  off  the  premises  of 
the  defendant  company  by  the  way  provided 
by  the  defendant  for  that  purpose.  The 
effect  of  charging  the  third  request  was  to 
practically  charge  that  Kiefer  was  a  passen- 
ger so  long  as  he  was  lawfully  crossing  the 
tracks  of  the  company,  no  matter  how  far  the 
train  from  which  he  had  alighted  had  moved 
out.  The  Jury  was  told  that  Kiefer  was  a 
passenger  so  long  as  he  was  lawfully  and 
with  ordinary  care  using  the  planked  way  for 
the  purpose  of  crossing  to  get  to  the  public 
highway.  This  made  the  deceased  a  passen- 
ger from  the  mere  fact  that  he  was  lawfully 
and  with  ordinary  care  crossing  the  planked 
way.  One  may  be  lawfully  using  a  crossing 
such  as  the  planked  way  proven  in  this  case, 
and  still  not  be  a  passenger.  A  railway  track 
is  a  place  of  known  danger,  and  the  care 
required  of  one  crossing  the  same  who  Is  not 
a  passenger  Is  s^cb  as  is  commensurate  with 
the  danger — the  care  that  a  reasonably  pru- 
dent man  would  take  under  like  circumstan- 
ces. One  might  be  crossing  this  planked  way 
after  having  visited  the  station  for  any  law- 
ful, purpose,  and  hence  be  lawfully  using  the 
same,  but  this  would  not  excuse  him  from 
the  duty  to  look  or  listen  for  approaching 
trains.  Whether  a  i)erson  passing  across  a 
railway  track  by  a  planked  way  provided  for 
that  purpose,  after  he  has  alighted  from  the 
train  and  after  it  has  moved  out  from  the 
station,  is  still  a  passenger  and  entitled  to 
cross  without  looking  or  listening,  la  a  ques- 
tion of  fact  for  the  Jury,  If  there  be  contro- 
versy under  the  proof  as  to  whether  the  per- 
son claiming  to  have  been  a  passenger  pro- 
ceeded from  the  station  to  a  place  of  safety 
within  a  reasonable  time  after  alighting  from 
the  train.  The  rule  is  that  the  relation  of 
passengers  and  carrier,  when  established, 
does  not  terminate  until  the  passenger  has 
reached  bis  destination,  alighted  from  the 
train,  and  had  a  reasonable  time  in  which  to 
leave  the  place  where  passengers  are  dis- 
charged. 4  Elliott  on  Railroads,  |  1692; 
Houston  &  T.  0.  R.  Co.  T.  Batchler  (Tex. 
Civ.  App.)  88  S.  W.  902;  Imhoff  ▼.  a  &  M. 
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B.  Co.,  ao  wis.  344;  6  Am.  &  Eng.  Ency.  of 
Law,  p.  497.  The  relation  of  carrier  and  pas- 
Benger  contlnnes  nutU  tbe  passenger  has  left 
the  carrier's  premises,  or  has  been  allowed  a 
reasonable  time  to  leave  the  premises.  Hans- 
ley  V.  JamesvUle  ft  W.  K.  R.  Co.,  115  N.  G. 
602,  20  S.  S7.  628,  32  L.  R.  A.  543,  44  Am.  St 
B^  474.  What,  under  all  the  circumstan- 
ces. Is  a  reasonable  time,  is  a  question  of  fact 
for  the  Jury.  Houston  ft  T.  C.  B.  Co.  ▼. 
Batchler  (Tex.  Civ.  App.)  83  S.  W.  902. 

Reasonable  time  Is  defined  in  Imhoff  t.  CL 
ft  M.  R.  Co.,  supra,  aa  the  time  in  which  per- 
sons of  ordinary  car«  and  prudence,  under 
like  circumstances,  get  ofF  the  car.  The  mere 
fact  that  a  person  is  lawfully  crossing  a 
railway  track  Is  not  enough  to  entitle  him  to 
claim  the  rights  of  a  passengor.  A  person 
alighting  from  a  standing  train,  and  crossing 
the  tracks  to  get  to  the  station  platform,  a 
place  of  safety,  is  undoubtedly  a  passenger, 
and  Is  not  required  to  look  or  listen  In  antie- 
Ipatlon  that  a  train  may  pass  and  hit  him. 
That  law  is  too  familiar  to  require  any  cita- 
tion of  authority.  But  this  rule  does  not 
apply  after  the  train  moved  out  Goldberg 
V.  N.  Y.  C.  ft  H.  R.  R.,  133  N.  Y.  561,  SO  N. 
E.  697.  How  long  may  a  person  remain  at  a 
station,  after  alighting  from  the  train,  and 
after  it  has  moved  out,  before  crossing  the 
tracks  to  get  to  a  place  of  safety,  and  still 
remain  a  passenger  -  and  be  freed  from  any 
duty  to  look  out  for  himself  in  such  a  place 
of  known  danger?  The  court  cannot,  in  such 
a  case,  take  from  the  defendant  the  right  to 
have  the  Jury  say  wliether  the  person  in- 
jured was  or  was  not  a  i>aseenger.  There 
must  be  some  period  of  time  after  a  train 
moves  out  of  a  station,  when  even  one  who 
has  been  a  passenger,  although  lawfully  cross- 
ing, cannot  go  blindly  across  the  tracks  with- 
out using  any  care  to  protect  himself  against 
the  dangers  that  are  always  to  be  anticipat- 
ed when  crossing  railway  tracks.  Hanaley 
T.  Jamesville  ft  W.  R.  R.  Co.,  supra. 

In  this  case  the  proof  was  that  the  de- 
ceased, at  the  time  he  was  hit,  was  not  look- 
ing, bat  was  walking  leisurely  with  his  head 
down.  It  was  not  even  a  clear  case,  under 
the  proof,  for  refusing  a  nonsuit,  but  It  cer- 
tainly was  a  case  where  the  Jury  must  first 
find,  to  entitle  the  plaintlfC  to  recover,  that 
at  the  time  the  deceased  was  injured  he  was 
still  a  passenger,  and  hence  free  from  the 
obligation  to  look  or  listen.  If  they  cannot 
80  find,  there  should  be  a  verdict  for  the  de- 
.  fmdant,  notwithstanding  the  fact  that  the 
p«:son  injured  was  lawfully  crossing  the 
tracks  when  the  accident  happened.  One 
may  be  lawfully  crossing  railway  tracks,  and 
still  not  be  a  passenger  entitled  to  assume 
that  a  train  will  not  be  moved  along  the 
tracks  while  he  is  crossing  them  to  reach  a 
place  of  safety,  or  for  some  other  lawful  pur- 
pose. A  person  who  may  be  lawfully  upon 
railway  tracks,  but  who  Is  not  found  to  be 
a  passenger,  has  no  rights  that  rise  higher 
than  those  which  flow  from  the  fact  that  he 


is  upon  the  tracks  by  the  defendant's  invi- 
tatlou,  and  the  law  does. not  relieve  such  a 
person  from  the  duty  to  exercise  care  com- 
mensurate with  the  dangers  surrounding  him. 
The  judgment  of  the  Camden  county  cir- 
cuit court  is  reversed,  and  a  venire  de  novo 
awarded. 


r>E  N.  J.  L.  ») 
HAUSEB  et  aL  T.  OOODSTEIN. 
(Supreme  Oonit  of  New  Jersey.    Jane  10,  1907.) 

BVIDENCB— ADiaSSIORS— ACQinBBCEKCK. 

The  rule  tliat  an  ondenied  statement  made 
in  the  presence  of  a  person  implicated  or  in- 
terested is  a  tacit  admission  of  the  facts  as- 
serted does  not  apply  when  such  itatement  is 
made  by  a  witness  in  the  coarse  of  a  Jndicia] 
hearing  in  which  tlie  party  implicated  or  in- 
terested conld  not  interfere.  To  interrupt  snch 
proceeding  to  deny  a  statement  made  under  such 
circumstances  woald  be  to  charge  the  witness 
with  perjury,  and  alike  inconsistent  with  de- 
corum and  the  rule*  of  law. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Die. 
vol.  20,  Evidence,  8S  771-785.] 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court  of  BUzabeth. 

Action  by  Simon  Hauser  and  others  against 
Fanny  Goodstein.  Judgment  for  defendants, 
and  plaintift  appeals.  Reversed^  and  new 
trial  granted. 

Argued  February  term,  1907,  befbre  FORT, 
HBNDBICKSON,  and  PITNEY,  JJ. 

John  J.  Stamler,  for  appellant  John  K. 
English,  for  appellees. 

FOBT,  J.  This  was  an  action  to  reoover 
upon  a  book  account  The  account  was  sold 
to  Jos^h  Goodstein,  the  husl>and  of  the 
defendant,  and  he  was  sued  and  Judgment  re- 
covered against  him  therefor.  8ut>8eqaently 
the  plaintiff  learned  that  in  the  pnrcliase  of 
the  bill  of  goods  In  question  Joseph  was  In 
fact  only  the  agmt  of  tlie  defendant  his  wife. 
The  defendant  being  an  undisclosed  principal, 
such  a  suit  will  lie.  Greenbdrg  ▼.  Palmi»i, 
71  N.  J.  Law,  83,  68  Atl.  297. 

A  Judgment  was  entered  against  tlie  de- 
fendant and  this  appeal  is  taken  upon  two 
grounds:  First  the  Impropa  admission  <tf 
evidence;  second,  the  refusal  of  the  court 
to  direct  a  verdict  If  the  evidence  objected 
to  and  here  alleged  to  hare  been  Illegally 
admitted  was  admissible,  then  the  refusal  to 
direct  for  the  defendant  was  not  erroneous. 
The  evidence  admitted  over  objection  was 
the  testimony  of  Joseph  Goodstein  given  in  a 
suit  for  the  claim  of  property,  pat  in  by 
this  def aidant  alleging  she  was  the  owner  of 
many  of  the  articles  levied  upon.  The  evi- 
dence of  Joseph  In  that  suit  that  he  was 
acting  as  the  agoit  of  the  defendant  in  pur- 
chasing the  articles  here  sued  for  was  offer- 
ed and  admitted  over  objection,  l^e  evi- 
dence we  think  was  inadmissible. 

It  was,  at  best,  a  mere  proof  of  a  declara- 
tion of  agency  made  by  the  alleged  agent 
after  the  alleged  agenoy  was  terminated.    An 
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agency  may  sot  be  eetabllshed  by  proof  of 
tbat  kind. 

But  it  ia  contended  that  it  appeared  by  the 
proot  that  at  the  time  wben  Joseph  gave 
hia  evidence  of  the  fact  of  agency  the  d&- 
foidant  was  In  court,  seated  a  short  distance 
from  the  witness,  and  could  have  heard  and 
did  not  deny  the  statement,  and  hence  the 
evidence  must  be  given  such  force  as  is  usual- 
ly given  to  statements  made  In  the  presence 
of  a  person  which  call  for  some  denial,  or 
otherwise  they  may  be  taken  as  a  tacit  ad- 
mission of  their  truth.  Whether  such  force 
Is  to  be  given  to  statements  so  made  Is  In 
all  cases  subject  to  two  conditions  at  least: 
First,  whether  the  party  beard  the  statement 
and  comprehended  It;  and,  second,  whether 
he  was  In  such  a  situation  as  called  upon  him 
to  make  a  reply  or  denial.  Commonwealth  v. 
Kenn^,  12  Mete.  (Mass.)  235,  46  Am.  Dec. 
672;  Donnelly  v.  State,  26  N.  J.  Law,  604^ 
632;  Roesel  v.  State,  62  N.  J.  Law,  235,  41 
Atl.  408.  In  tills  case  the  statement  as  to 
the  agency  was  made  on  the  witness  stand 
In  court,  and,  conceding  that  the  defendant 
was  within  hearing  distance  and  heard,  still 
It  Is  clear  that  she  was  not  In  a  situation 
where  she  could  make  reply  or  denial.  The 
rule  In  such  a  case  Is  stated  by  Chief  Justice 
Shaw  in  Commonwealth  v.  Koin^,  supra, 
in  this  way:  "If  [the  statement]  be  made  in 
the  course  of  any  Judicial  hearing,  be  could 
not  Interfere  and  deny  the  statement  It 
would  be  to  charge  the  witness  with  per- 
jury, and  alike  Inconsistent  with  decorum 
and  the  rules  of  law." 

The  evidence  admitted  was  illegal,  and,  as, 
without  it,  the  plalntlfT  failed  to  make  out  a 
case,  the  Judgment  of  the  district  court  must 
be  reversed,  and  a  new  trial  granted. 


Ot  N.  J.  u  an 

COLLOTT  V.  SCHUMAN. 
(Supreme  Court  of  New  Jersey.    Jane  10, 1907.) 
1.  Pbincipal  ard  Aoent— Psoor  or  Aqenot 

— ADiiissiBiLiTY— Declabations  bt  Aoent. 
In  a  suit  by  a  real  estate  broker  for  com- 
missions on  the  rental  of  the  defendant's  hotel 
property,  it  appeared  at  the  trial  that  the  agree- 
ment for  the  commissions  was  made  by  plaintiff 
not  with  the  defendant,  who  was  owner  of  the 
property,  but  with  her  son;  that  plaintiff  se- 
cured a  tenant  and  made  a  lease  to  her,  which 
was  signed  not  by  the  defendant,  but  by  her 
son  as  the  lessor,  without  any  reference  to 
the  character  in  which  he  signed,  whether  as 
agent  or  otherwise.  In  the  effort  to  prove  that 
the  agreement  for  commissions  was  made  by  the 
son  as  agent  for  his  mother,  be  was  called  as 
a  witness  by  the  plaintiff,  and  was  permitted 
to  testify,  over  objection,  that  in  signing  the 
lease  be  represented  his  mother.  Upon  review, 
held  the  evidence  was  properly  admitted. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  40,  Principal  and  Agent,  {  40.] 

2l  Bbokebb— Real  Estate— Acnon  roB  Cok- 
MissioK— Evidence— SuFTiciENCT. 

It  further  appearing  by  the  evidence  that 
prior  to  the  rental  defendant  and  her  son  both 
at  different  times  visited  the  office  of  plaintiff, 
and  that  the  defendant  gave  instructions  to  the 
plaintiff  to  rent  the  property  upon  which  he  act- 


ed, and  that  part  payment  of  the  commissions 
had  been  made  by  check  received  from  defend- 
ant, further  AeM,  that  motions  to  nonsait  and 
direct  a  verdict  for  defendant  were  properly 
denied. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  8,  Brokers,  M  128.  129.] 

(SyUabos  by  the  Court) 

Certiorari  to  District  Court  of  Atlantic 
City.    . 

Certiorari  by  EUtte  Schnman  against  Eibgene 
M.  Colloty,  to  review  a  Judgment  of  the  dis- 
trict court  of  Atlantic  City.  Judgment  af- 
firmed. 

Argued  February  term,  1907,  beft>re  FOBT, 
PITNET,  and  HENDBICKSON,  JJ. 

Thompson  ft  Cole,  for  plaintiff.  BU  H. 
Chandler,  for  defendant 

HENDBICKSON,  J.  This  writ  brings  np 
for  review  a  Judgment  of  the  district  court 
of  Atlantic  City  entered  upon  a  verdict.  The 
suit  was  brought  to  recover  commissions 
claimed  by  Mr.  Colloty,  the  plaintiff,  to  be 
due  him  as  a  real  estate  broker  upon  the 
rental  of  the  Hotel  Wellington,  owned  by 
Mrs.  Schuman,  the  defendant  and  located  in 
that  city.  The  alleged  errors  arise  out  of 
the  refusal  of  the  trial  Judge  to  nonsuit  and 
to  direct  a  verdict  for  the  defendant  and  up- 
on the  admission  of  evidence.  In  support  of 
the  first  ground,  it  Is  contended  that  there 
was  no  legal  evidence  to  support  the  plain- 
tUTs  demand,  which  was  based  upon  an  al- 
leged contract  or  agreement  between  the  par- 
ties for  the  payment  of  |156  for  procuring  a 
tenant  for  the  premises  named.  The  case 
showed  that  a  parol  agreement  to  pay  the 
commission  named  for  the  rental  was  made 
between  Edward  Schuman,  a  son  of  the  de- 
fendant, and  the  plaintiff.  The  plaintiff's 
contention  was  and  is  that  the  son  entered 
Into  the  agreement  as  agent  for  his  mother, 
who  owned  the  property,  and  it  follows  that 
the  plaintiff's  right  to  recover  depends  upon 
proof  of  such  agency.  Hie  Judge  submitted 
this  question  to  the  Jury,  and  it  rendered  a 
verdict  for  the  amount  of  the  demand. 

In  obedience  to  a  rule  of  court  the  Judge 
has  certified  that  there  was  evidence  to  go  to 
the  Jury  from  which  they  could  find  liability, 
and  has  certified  therewith  the  evidence  tak- 
en at  the  trial.  The  case  also  shows  that  the 
plaintiff,  in  support  of  his  contention,  offered 
in  evidence  the  lease  he  made  of  the  premises 
to  a  Mrs.  Coleman,  which  was  made  in  the 
name  of  the  son  as  lessor,  and  signed  by  him 
without  any  reference  to  the  character  In 
which  he  signed,  whether  as  agent  or  other- 
wise. Plaintiff  then  called  as  a  witness  the 
son,  who  was  permitted  to  testify  over  objec- 
tion that  In  signing  the  lease,  he  was  repre- 
senting Mrs.  Schuman,  the  defendant  The 
grounds  of  objection  were  that  the  evidence 
was  Irrelevant  and  that  the  agency  could 
not  be  proven  by  the  agent  himself.  And  It 
is  the  admission  of  this  testimony  which  de- 
fendant assigns  as  the  second  groimd  for  re- 
versal. We  will  deal  with  this  ground  for 
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error  now  before  furtber  discussing  the  otb^r 
ground  alleged.  The  evidence,  If  otherwise 
legal,  was  certainly  relevant  to  the  question 
of  agency.  We  think  the  evidence  was  also 
admissible  upon  well-settled  rules.  The  prin- 
ciple Involved  must  not  be  confused  with 
that  which  applies  when  the  admissions  or 
declarations  of  an  agent  are  offered  in  proof 
of  his  agency.  The  rule  In  support,  of  the 
admission  of  the  evidence  objected  to  will  be 
found  discussed  in  2  Wharton  Lk  of  Ev.  949- 
952,  where  the  learned  author  says:  "The 
distinction  to  be  kept  in  mind  Is  that,  while 
parol  evidence  cannot  be  received  to  dis- 
charge a  party,  it  may  be  received  when  Its 
effect  Is  to  show  that  another  party,  namely, 
the  principal.  Is  also  bound."  See,  also,  Id., 
920.  And  in  Rice  v.  Gove,  22  Pick.  (Mass.) 
158-160,  88  Am.  Dec.  724,  Justice  Dewey, 
speaking  of  this  principle  as  found  In  the 
books  and  cases,  says :  "It  seems  to  be  broad 
enough  to  support  the  xwsitlon  that.  In  an  ac- 
tion against  this  principal,  the  authority  of 
the  agent  to  act  may  be  proved  by  the  agent 
himself."  See,  also,  1  Am.  ft  Eng.  Ency.  of 
L.  (2d  Ed.)  969.  The  evidence  was  properly 
admitted. 

In  addition  to  this  proof.  It  also  ai^ared 
that  the  plaintiff  testified  to  his  having  re- 
ceived authority  to  let  the  premises  from  de- 
fendant and  her  son ;  that  they  both  came  to 
his  office  at  different  times ;  that,  when  Mrs. 
Schuman  came,  she  instructed  him  to  rent 
the  property;  that  he.  In  pursuance  of  those 
instructions,  rented  the  property  at  $3,000 
per  year;  that  of  bis  commissions  of  |150 
there  had  been  paid  to  him  $42.50  in  the 
form  of  a  check  which  he  received  by  letter 
from  Mrs.  Schuman.  The  defendant  produc- 
ed a  letter  firom  E.  M.  Colloty  &  Co.  on  cross- 
examination  of  plaintiff,  and  had  him  identi- 
fy it  as  written  by  his  authority,  which  de- 
fendant offered  in  evidence.  The  letter  read : 
"Mrs.  Schuman.  Dear  Madam  :  Please  mall 
check  of  balance  of  commissions  on  rental  of 
your  property  on  South  Virginia  Avenue. 
We  only  ask  commission  on  what  rent  yon 
collect,  which  leaves  a  balance  due  of  $82.50." 
It  appears  that  no  answer  was  made  to  the 
letter,  and  no  denial  of  the  facts  therein  stat- 
ed was  attempted  at  the  trial.  Mrs.  Schu- 
man did  not  attend  and  testify. 

We  think,  under  the  circumstances,  there 
was  no  error  In  the  refusal  to  nonsuit  or  to 
direct  a  verdict  for  the  defendant,  and  the 
result  is  that  the  Jndgm«it  below  must  be 
affirmed,  with  costs. 


(72  N.  J.  Eq.  825) 

THATCHER  v.  CONSUMERS'  GAS  ft  FUEL. 
CO. 

(Court  of  Chancery  of  New  Jersey.    May  1, 
1907.)  *"-*-. 

1.  OaS— OOBPORATIONS— iNCBEABINa     BONDED 

Act  March  27,  1878  (Qen.  St  p.  1613,  | 
33),  providing  that,  whenever  it  may  be  neces- 
saty  for  any  gaslight  company  to  increaae  Its 


bonded  indebtedness,  it  may,  by  a  majority 
vote  of  its  board  of  directors  with  the  consent 
of  a  majority  of  the  stockholders  holding  60 
per  cent,  of  the  capital  stock,  increase  the  bond- 
ed indebtedness  to  an  amount  not  exceeding  two- 
thirds  of  the  amount  of  the  capital  stock,  mere- 
ly conferred  additional  powers  on  such  corpo- 
rations as  were  not  previously  allowed  to  issue 
bonds  to  the  amount  fixed  by  the  act,  and  did 
not  restrict  the  privileges  of  those  that  already 
possessed  the  power  to  create  bonded  indebted- 
ness to  a  greater  amount  than  that  named  in  the 
act. 

Bin  for  an  injunction  by  Charles  T.  That- 
cher against  Consumers'  Oas  &  Fuel  Com- 
pany.    Preliminary  injunction  denied. 

Defendant  Is  a  gas  company  of  Atlantic 
City,  N.  J..  Incorporated  under  the  general 
gas  act  of  April  21,  1876  (P.  L.  1876,  p,  300 ; 
Oen.  St.  p.  1608),  and  is  about  to  increase 
Its  bonded  Indebtedness  to  an  amount  ex- 
ceeding two-thirds  of  the  amount  of  its  cap- 
ital stock.  Complainant  is  a  sto<^holder, 
and  seeks  to  enjoin  the  proposed  corporate 
action,  upon  the  ground  that  the  act  of 
March  27,  1878  (P.  L.  1878,  p.  173;  Gen.  St 
p.  1613,  i  33),  restricts  the  bonded  Indebted- 
ness of  gas  companies  to  two-thirds  of  the 
amount  of  their  capital  stock.  The  act  of 
March  27, 1878,  Is  as  follows: 

"An  act  to  enable  gaslight  companies.  Incor- 
porated under  the  laws  of  this  state,  to 
Increase  their  bonded  Indebtedness. 

"Approved  March  27,  1878. 

"Section  1.  That  whenever  it  may  be  nec- 
essary for  any  gaslight  company,  incorporat- 
ed under  the  laws  of  this  state,  to  Increase 
their  bonded  Indebtedness,  for  the  purpose 
of  increasing  their  business  or  for  any  other 
purpose,  then  and  in  that  case  the  said  cor- 
poration, by  a  majority  vote  of  Its  board  of 
directors,  after  having  obtained  the  consent 
of  a  majority  of  the  stodtbolders  represent- 
ing at  least  sixty  (60)  per  cent  of  the  cap- 
ital stock,  be  and  they  are  hereby  authorized 
to  Increase  said  bonded  Indebtedness  to  any 
amount  not  exceeding  two-thirds  of  the 
amount  of  the  capital  stodc  of  said  company, 
the  said  Increase  as  aforesaid  to  be  governed 
by  the  law  and  pursued  under  the  mode  di- 
rected by  the  act  of  incorporation  of  such 
gaslight  company." 

Thompson  ft  Cole,  for  complainant  Bour- 
geois &  Sooy  and  C.  L.  Corbin,  for  defendant 

LEAMING,  V.  0.  (after  stating  the  facts). 
The  only  question  here  Involved  is  whether  or 
not  the  act  of  March  27,  1878  (P.  L.  1878,  p. 
173 ;  Gen.  St  p.  1613),  above  quoted,  operates 
to  render  it  unlawful  for  a  gas  company 
which  Is  Incorporated  under  what  Is  known 
as  the  general  gas  company  act  (Gen.  St  p. 
1608)  to  issue  bonds  to  an  amount  In  excess 
of  two-thirds  of  the  amoxmt  of  Its  capital 
stock. 

A  brief  statement  of  the  condition  of  the 
law  at  the  time  the  act  now  In  question  was 
enacted  would  seem  to  be  essential  to  a  per- 
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feet  tmderstandlng  of  the  legislative  purpose 
In  Its  enactment. 

The  general  act  for  the  formation  of  gas 
companies  was  passed  at  the  first  session  of 
the  Legislature  after  the  constitutional  amend- 
ment became  operative  which  prevented  spe- 
cial l^islatlon  conferring  corporate  powers. 
That  act  contains  no  provision  touching 
the  right  of  corporations  organ  Ised  under 
It  to  incur  debts  or  to  Issue  bonds  or  other 
evidences  of  Indebtedness.  In  the  absence  of 
such  provision,  the  right  existed  as  an  im- 
plied power.  Lucas  v.  Pitney,  27  N.  J.  Law, 
221,  228 ;  Fifth  Ward  Savings  Bank  v.  First 
Nat  Bank,  48  N.  J.  Law,  513,  523,  7  Atl.  318 ; 
4  Thompson  on  Corp.  §  5697;  6  Id.  6050, 
6051.  The  right  to  execute  a  mortgage  which 
should  Include  corporate  franchises  in  Its 
lira  could  not  exist  as  an  implied  power. 
That  right  existed  In  virtue  of  the  general 
corporation  act  which  provided  "that  every 
corporation,  as  such,  shall  be  deemed  to  have 
power  *  •  •  to  mortgage  any  such  real 
or  personal  estate  with  their  franchises." 
In  1891,  and  again  in  1897  and  1902,  the  Leg- 
islature passed  supplements  to  the  general 
gas  act  authorizing  gas  companies  formed 
under  that  act  to  execute  mortgages  on  their 
real  and  personal  property.  Including  their 
franchises.  P.  L.  1891,  p.  271;  P.  L.  1897, 
p.  202;  P.  L.  1902,  p.  277.  These  supple- 
ments were,  I  think,  wholly  unnecessary. 

The  act  now  in  question  was  enacted  two 
years  after  the  general  gas  act,  but  not  as 
a  supplement  to  it.  At  that  time  there  exist- 
ed in  this  state  a  great  number  of  gas  com- 
panies Incorporated  by  special  legislative 
acts.  An  examination  of  these  special  acts 
will  disclose  that  a  great  number  of  them 
contain  provisions  authorizing  money  to  be 
borrowed,  and  bonds  and  other  assurances  to 
foe  Issued  therefor  to  an  amount  not  exceed- 
ing one-half  of  the  amount  of  the  capital 
stodc.  Others  contain  similar  express  powers 
to  the  amount  of  two-thirds  of  the  capital 
stock ;  others  contain  provisions  for  borrow- 
ing money  and  issuing  securities  without 
any  restriction  as  to  amount;  and  others 
contain  no  provisions  touching  the  subject  of 
indebtedness. 
.With  this  general  view  of  the  condition 
of  legislation  at  the  time,  the  legislative  pur- 
pose in  the  passage  of  the  act  in  question 
seems  apparent.  The  act  Is,  by  its  title,  an 
enabling  act.  It  is  "to  enable  gaslight  com- 
panies, incorporated  under  the  laws  of  this 
state,  to  increase  their  bonded  indebtedness." 
The  provisions  of  the  act  enabling  the  In- 
crease of  bonded  Indebtedness  necessarily  as- 
sume in  the  corporations  to  be  affected  by  It 
a  pre-existing  but  restricted  power  to  create 
a  bonded  Indebtedness.  This  clearly  nega- 
tives any  posdble  legislative  purpose  to  ap- 
ply the  operation  of  the  act  to  corporntions 
already  possessing  the  powers  without  re- 
striction, and  therefore  excludes  from  any 
rational  legislative  intent  such  corporations 
as   already   possessed  the  power  to   create 


bonded  Indebtedness  to  a  greater  amoiut 
than  that  named  in  the  act.  I  think  it  clear, 
therefore,  that  the  act  can  only  be  regarded 
as  an  act  conferring  additional  powers  on 
such  corporations  as  were  previously  restrict- 
ed In  the  particulars  referred  to. 
A  preliminary  injunction  will  be  denied. 

(72  N.  J.  Sq.  831) 
OUETICB  BROS.  00.  v.  CATTS  et  aL 

(Court  of  Chancery  of  New  Jersey.     May  4, 
1907.) 

SPKOinO  PxSFCOlIAnCI!— OONTBAOI  roB   Saix 
or  PEBSOHAI.TT. 

Where  no  adequate  remedy  at  law  exists, 
specific  performance  of  a  contract  by  defendants 
will  l>e  decreed  on  their  refusal  to  sell  tomatoes 
grown  on  certain  land  as  agreed  where  it 
leaves  the  company  helpless,  except  to  whatever 
extent  an  uncertain  market  may  supply  the 
deficiency. 

SEkL  Note. — For  cases  in  point,  see  Cent.  Dig. 
.  44,  Specific  Performance,  {  lOd.] 

Bill  by  the  Curtice  Bros.  Company  against 
James  K  Catts  and  others.  Decree  advised 
for  complainant. 

Complainant  Is  engaged  in  the  business  of 
canning  tomatoes,  and  seeks  the  specific  per- 
formance of  a  contract  wherein  defendant 
agreed  to  sell  to  complainant  the  entire  pro- 
duct of  certain  land  planted  with  tomatoes. 
Defendant  contests  the  power  of  this  court 
to  grant  equitable  relief. 

J.  W.  Acton,  for  complainant  W.  T.  Hil- 
llard,  for  defendants. 

LEAMINO,  y.  C  The  fundamental  prin- 
ciples which  guide  a  court  of  equity  in  de- 
creeing the  specific  performance  of  contracts 
are  essentially  the  same  whether  the  con- 
tracts relate  to  realty  or  to  personalty.  By 
reason  of  the  fact  that  damages  for  the 
breach  of  a  contract  for  the  sale  of  personalty 
are,  in  most  cases,  easily  ascertainable  and 
recoverable  at  law,  courts  of  equity  in  such 
cases  withhold  equitable  relief.  Touching 
contracts  for  the  sale  of  land,  the  reverse  is 
the  case.  But  no  Inherent  difference  t)etween 
real  estate  and  personal  property  controls  the 
exercise  of  the  Jurisdiction.  Where  no  ade- 
quate remedy  at  law  exists,  specific  perform- 
ance of  a  contract  touching  the  sale  of  per- 
sonal property  will  be  decreed  with  the  same 
freedom  as  in  the  case  of  a  contract  for  the 
sale  of  land.  Prof.  Pomeroy,  In  referring  to 
the  distinction,  says:  "In  applying  these 
principles,  taking  Into  account  the  discretion- 
ary nature  of  the  Jurisdiction  an  agreement 
for  the  sale  of  land  is  prima  fade  presumed 
to  come  within  their  operation,  so  as  to  be 
subject  to  specific  performance,  but  a  contrary 
presumption  exists  in  regard  to  agreements 
concerning  chattels."  Pomeroy  on  Contracts, 
Specific  Performance,  (  11. 

Judge  Story  urges  that  there  is  no  reason- 
able objection  to  allowing  the  party  who  Is 
injured  by  the  breach  of  any  contract  for  the 
sale  of  chattels  to  have  an  election  ^1 
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take  damages  at  law  or  to  have  a  specific 
performance  In  equity.  2  Story's  Eq.  Juris. 
(IStta  Ed.)  i  717a.  While  It  Is  probable  tbat 
the  development  of  this  branch  of  equitable 
remedies  Is  decidedly  toward  the  logical  solu- 
tion suggested  by  Judge  Story,  It  Is  entirely 
clear  that  his  view  cannot  at  this  time  be 
freely  adopted  without  violence  to  what  has 
long  been  regarded  as  accepted  principles 
controlling  the  discretion  of  a  court  of  equity 
In  this  class  of  cases.  The  United  States 
Supreme  Court  has  probably  most  nearly  ap- 
proached the  view  suggested  by  Judge  Story. 
In  Mechanics'  Bank  of  Alexandria  v.  Sexton, 

I  Pet  (U.  S.)  229,  306,  7  L.  Ed.  152,  Mr.  Jus- 
tice Thompson,  delivering  the  opinion  of  that 
court,  says:  "But,  notwithstanding  this  dis- 
tinction between  personal  contracts  for  goods 
and  contracts  for  lands  Is  to  be  found  laid 
down  in  the  books,  as  a  general  rule;  yet 
there  are  many  cases  to  be  found  where  spe- 
cific performance  of  contracts,  relating  to 
personalty,  have  been  enforced  In  chancery; 
and  courts  will  only  view  with  greater  nicelty 
contracts  of  this  description  than  such  as  re- 
late to  lanff."  See,  also,  Barr  v,  Lapoley,  1 
Wheat.  (U.  S.)  151,  4  L.  Ed.  58.  In  our  own 
state  contracts  for  the  sale  of  chattels  have 
been  frequently  enforced  and  the  Inadequacy 
of  the  remedy  at  law,  based  on  the  character^ 
Istlc  features  of  the  contract  or  peculiar  situa- 
tion and  needs  of  the  parties,  have  been  the 
principal  grounds  of  relief.    Furman  v.  Clark, 

II  N.  J.  Bq.  306;  Cutting  v.  Dana,  25  N.  J. 
Eq.  2C5,  271;  Rothholz  v.  Schwartz,  46  N.  J. 
Eq.  477,  481,  19  Atl.  312;  Gannon  v.  Toole 
(N.  J.  Ch.)  32  Atl.  702;  Hurd  v.  Groch  (N. 
J.  Ch.)  51  Atl.  278,  DufCy  v.  Kelly,  56  N.  J. 
Eq.  627,  629,  87  Atl.  597;  Law  T.  Smith,  69 
Atl.  327,  68  N.  J.  Bq.  81. 

I  think  it  clear  that  the  present  case  falls 
well  within  the  principles  defined  by  the 
cases  already  cited  from  our  own  state. 
Complainants'  factory  has  a  capacity  of 
about  1,000,000  cans  of  tomatoes.  The  sea- 
son for  packing  lasts  about  six  weeks.  The 
preparations  made  for  this  six  weeks  of  ac- 
tive work  must  be  carried  out  in  all  features 
to  enable  the  business  to  succeed.  These 
preparations  are  primarily  based  upon  the 
capacity  of  the  plant.  Cans  and  other  neces- 
sary equipments.  Including  labor,  must  be 
provided  and  secured  in  advance  with  ref- 
erence to  the  capacity  of  the  plant  during 
the  packing  period.  With  this  known  capa- 
city and  an  estimated  average  yield  of  toma- 
toes per  acre  the  acreage  of  land  necessary 
to  supply  the  plant  is  calculated.  To  that 
end,  the  contract  now  in  question  was  made, 
with  other  like  contracts,  covering  a  snffident 
acreage  to  Insure  the  essential  pack.  It 
seems  immaterial  whether  the  entire  acreage 
is  contracted  for  to  Insure  the  fqll  pack,  or 
whether  a  more  limited  acreage  is  contracted 
for  and  an  estimated  available  open  market 
depended  upon  for  the  balance  of  the  pack. 
In  either  case  a  refusal  of  the  parties  who 
contract  to  supply  a  given  acreage  to  comply 


with  their  contracts  leaves  the  factory  help- 
less, except  to  whatever  extent  an  uncertain 
market  may  perchance  supply  the  deficiency. 
The  condition  which  arises  from  the  breach 
of  the  contracts  Is  not  merely  a  question  of 
the  factory  being  compelled  to  pay  a  higher 
price  for  the  product  Losses  sustained  In 
that  manner  conld,  with  some  degree  of  ac- 
curacy, be  estimated.  The  condition  which 
occasions  the  irreparable  Injury  by  reason  of 
the  breaches  of  the  contracts  la  die  hiabllity 
to  procure  at  any  price  at  the  time  needed 
and  of  the  quality  needed,  the  necessary  to- 
matoes to  Insure  the  successful  operation  of 
the  plant  If  it  should  be  assumed  as  a 
fact  tbat  upon  the  breach  of  contracts  of  this 
nature  other  tomatoes  of  like  quality  and 
quantity  could  be  procured  In  the  open  market 
without  serious  huterf^rence  with  the  eco- 
nomic arrang«nents  of  the  plant  a  court  of 
equity  would  hesitate  to  assume  to  Interfere; 
but  the  very  existence  of  sncb  contracts  pro- 
claims their  necessity  to  the  economic  man- 
agement of  the  factory.  TbB  aspect  of  the 
situation  bears  no  resemblance  to  that  of  an 
ordinary  contract  for  the  sale  of  merchan- 
dise in  the  course  of  an  ordinary  buslneBS. 
The  business  and  its  needs  are  extraordinary 
in  that  the  maintenance  of  all  of  the  condi- 
tions prearranged  to  secure  the  pack  are  a 
necessity  to  Insure  the  successful  operation 
of  the  plant  The  breach  of  the  contract  by 
one  planter  differs  but  in  degree  from  a 
breach  by  all. 

The  objection  that  to  specifically  perform 
the  contract  personal  services  are  required 
will  not  divest  the  conrt  of  its  powers  to  pre- 
serve the  benefits  of  the  contract  Defend- 
ant may  be  restrained  from  selling  the  crop 
to  others,  and,  if  necessary,  a  receiver  can  be 
appointed  to  harvest  the  crop. 

A  decree  may  be  advised  pursuant  to  the 
prayer  of  the  bill. 

By  reason  of  the  manner  in  which  tbe  facts 
on  which  this  opinion  is  based  were  stipa- 
lated,  no  costs  will  be  taxed. 


(76  N.  J-.  L.  W) 
CENTRAL  R.  00,  et  al.  v.  BOROUGH  OF 
ATLANTIC    HIGHLANDS. 

(Supreme  Court  of  New  Jersey.  June  10, 1907.) 

TAXATION^JuBISDICTIon  OF  BOBOCQH. 

A  borough  a  boundary  of  which  is  bigb- 
water  mark  of  a  bay  luxs  no  iMwer  to  tax  land 
and  piers  thereon  outside  high-water  mark. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  46,  Taxation,^  {{  427,  &!.] 

Certiorari  by  the  Central  Railroad  Com- 
pany and  others  against  the  borough  of  At- 
lantic Highlands  to  review  an  assessment  for 
taxes.    Tax  set  aside. 

Argued  February  term,  1907,  before  FORT, 
HBNDRICKSON,  and  PITNEY,  JJ. 

George  Holmes  and  Wm.  A.  Barkalow,  fW 
prosecutors.  Oiarles  R.  Snyder,  for  defend- 
ant I 
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FORT,  3.  The  borough  of  Atlantic  Hlgb- 
lands  -vraa  incorporated  under  the  act  of  1891 
(P.  Xj.  1891,  p.  280).  Thla  act  provided  for  a 
petition  being  presented  to  the  court  of  com- 
mon pleas  containing  a  description  of  the  pro- 
posed borough,  and  for  an  election  by  the 
people.  The  petition  was  required  to  recite 
the  boundary  linea  of  the  proposed  borough, 
and,  If  the  election  was  favorable,  the  bor- 
ough was  established.  Atlantic  Highlands 
was  Incorporated  under  thla  act  through  a 
favorable  vote  of  the  people. 

By  the  agreed  facts  in  this  case  it  Is  admit- 
ted that  the  boundaries  as  established  in 
1891,  by  petition  as  aforesaid,  "at  a  staice 
standing  at  high-water  mark  on  the  shore  of 
Sandy  Hook  Bay  facing  the  easterly  line  of 
lends  of  the  Atlantic  Highlands  Association 
at  tiie  point  or  place  of  ttio  bluff  known  as 
Point  Look  Out,  and  running  thence  wester- 
ly along  and  following  the  line  of  the  ahore 
of  the  stream  at  present  known  as  Wagner's 
creek."  Then  the  other  courses  and  distances 
are  recited,  returning  in  a  final  course  to  the 
place  of  b^lnnlng.  It  to  quite  evident  from 
this  description  that  the  northerly  boundary 
line  of  the  borough  of  Atlantic  Highlands  Is 
to  high-water  mark  of  Sandy  Hook  Bay. 

The  writ  in  this  case  brings  up  an  assess- 
ment for  taxes  by  the  borough  against  the 
prosecutors  for  the  pier  and  land  owned  by 
the  Navesink  Railroad  Company  levied  in 
1905.  It  18  admitted  that  the  land  taxed  lies 
outside  of  high-water  mark,  running  from 
high-water  mark  for  a  distance  of  about  1600 
feet  into  the  bay,  and  that  the  property  con- 
sists of  piers,  etc.,  erected  upon  said  land; 
the  whole  being  taxed  as  real  estate.  We 
think  this  assessment  must  be  set  aside.  The 
borough  has  no  power  to  tax  outside  of  its 
corporate  limits.  A  municipality's  right  of 
taxation  to  limited  to  property  within  its 
territory.  State  v.  Hull,  25  N.  J.  Law,  561; 
1  Desty  on  Taxation,  p.  488;  Ft  Smith 
Bridge  Co.  t.  Hawkins,  16  S.  W.  665,  54  Atk. 
509,  12  L.  R.  A.  4B^;  Pacific  Sheet  Metal 
Works  ▼.  Boeder,  26  Wash.  183,  66  Pac.  428. 

By  the  statute  of  1891  the  borough  might 
be  erected  out  of  the  township,  and  such  was 
the  case  here.  The  township  of  which  this 
borough  previously  formed  a  part  was  the 
township  of  MIddletown,  in  the  county  of 
Monmouth.  The  boundary  line  of  the  coun- 
ty of  Moomoatb  ran  to  a  point  outside  of 
Sandy  Hook  to  the  center  of  Rarltan  Bay  to 
the  Middlesex  county  line,  and  Is  coextensive 
with  the  tMundary  line  between  the  state  of 
New  Jersey  and  the  state  of  New  York  at 
this  point,  and  the  boundary  lines  of  Middle- 
town  township  were  coextensive  at  this  line 
with  those  of  the  county  of  Monmouth.  The 
land  which  is  taken  out  of  a  township  for 
the  creation  of  a  borough,  of  course,  leaves 
In  the  township  all  not  taken,  and  we  think 
that  the  land  here  taxed  by  the  defendant  Is 
only  taxable  by  the  township  of  MIddletown. 


In  this  case  the  question  of  accretions  and 
the  extension  of  the  shore  on  high-water  line 
by  alluvial  deposits,  or  by  filling  In  by  the 
proprietors,  is  not  l)efore  us,  and  hence  does 
not  have  to  be  passed  upon. 

The  tax  must  therefore  be  set  aslda 


(72  N  J.  Bq.  666) 

SCHMITT  T.  TRAPHAOBN. 

(Court  of  Chancery  of  New  Jersey.     May  9, 
1907.) 

Equitt— Isecn    SuBurmo  fob  Trial  at 
Law— Nkw  Tkial. 

In  a  snit  to  quiet  title,  a  motion  for  a 
new  trial  of  an  issue  submitted  for  trial  at 
law  will .  be  denied  by  the  Court  of  Chancery 
without  examining  into  tlie  merits  of  the  deci- 
sion, since  the  conclusim  of  tlie  court  at  law 
to  appealable. 

Bill  to  quiet  title  by  Jos^h  Scfamitt 
against  Henry  Traphagen.  Heard  on  motion 
for  new  trial  of  an  issue  submitted  to  the 
court  at  law  for  trial.    Denied. 

Russ  &  Heppenhelmer  and  M.  T.  Rosen- 
berg, for  complainant  Collins  &  Corbln  and 
Augustus  A.  Rich,  for  defendant 

QARRISON,  V.  a  Thto  to  a  suit  under 
the  act  to  quiet  title,  and  is  a  motion  in  such 
snit  for  a  new  trial  of  an  Issoe  directed  by 
this  court  to  be  tried  at  law  in  accordance 
with  the  provisions  of  the  statute. 

It  appears  from  the  state  of  the  case  sub- 
mitted to  this  court  that  at  the  trial  in  the 
Supreme  Court  the  Justice  of  the  Supreme 
Court  presiding  thereat  conceived  that  the 
sole  question  was  one  of  law,  and  therefore 
directed  a  verdict  in  favor  of  Schmltt  upon 
the  tosues  tried  before  him.  I  have  not  my- 
self examined  the  question  which  was  pass- 
ed upon  at  the  trial  in  the  Supreme  Court, 
and,  for  the  reason  which  I  am  alraut  to 
state,  the  question,  if  it  was  one  of  legal 
title,  was  eminently  one  to  be  passed  upon 
by  the  courts  of  law.  It  was  omcelved  to  be 
such  a  question  by  the  eminent  jurist  presid- 
ing. Any  independent  investigation  that  I 
could  make  would  result  either  In  concurring 
in  hto  Judgment  or  in  disagreeing  with  it 
and,  in  the  Utter  event  if  I  granted  a  new 
trial,  the  Justice  of  the  court  sitting  at  such 
new  trial  would  probably  consider  tliat  be 
was  bonnd  by  the  same  view  of  the  law  tak- 
en by  the  Justice  of  tiie  Supreme  Court  sit- 
ting at  the  first  trial.  It  appears  to  me  that 
the  best  solution  of  this  question  is  to  have 
an  appeal  taken  as  promptly  as  poissible  to 
the  court  of  ultimate  decision,  and  thto  can 
be  as  well  done  from  the  Judgment  directed 
by  the  Justice  of  the  Supreme  Court  as 
from  any  Judgment  upon  the  same  question 
emanating  from  this  court 

I  have  therefore  determined  to  adopt  the 
view  of  the  law  enunciated  by  Mr.  Justice 
Dixon  at  the  trial  as  my  view,  and  to  refuse 
a  new  triaL 


Digitized  by 


Google 


938 


66  ATLANTIC  RE2F0RTBB. 


(N.J. 


(72  N.  J.  B.  680) 

MITGHBLL  r.  tJNITED   BOX  BOARD   & 
PAPER  CO.  et  al. 

(Court  of  Chancery  of  New  Jeney.    May  14, 
1907.) 

1.  COBPORATIONB— SaU  OF  GOBPOBATE  PbOP- 
BBTY— VAUDITT     AB     AOAIRBT     DIBSENTINO 

Stockholdebb. 

An  existing  corporation  agreed  to  aell  ita 
property  to  a  new  corporation  organized  by  tbe 
officers  of  the  existing  corporation,  the  presi- 
dent and  vice  president  being  the  underwriters 
for  25,000  shares  of  capital  stock  of  the  new 
corporation,  being  all  of  the  stock  except 
{1,000,  subscribed  for  organization  purposes. 
The  agreement  g^ve  to  the  stockholders  of  the 
existing  corporation  the  prior  right  to  subscribe 
for  the  stock  of  the  new  corpotatimi,  and  stip- 
ulated for  a  cash  installment  and  for  the  pay- 
ment of  the  balance  in  installments.  To  what 
extent  stockholders  of  the  existing  company  had 
subscribed  to  the  new  stock,  or  whether  any 
stockholders  other  than  the  president  and  vice 
president  liad  'so  subscribed,  did  not  appear. 
Held,  that  a  dissenting  stockholder  could  ques- 
tion the  validity  of  the  sale,  notwithstanding 
the  offer  to  sell  stock,  since  the  condition  of 
subscription  for  stock  in  the  new  corporation 
made  the  stockholder  liable  for  additional  pay- 
ments, and  required  his  participation  in  an- 
other company. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  12,  Corporations,  i  7Sa.] 

2.  Bauk. 

A  sale  by  a  corporation  of  its  property 
may  be  adjudged  voidable  as  against  it,  at  its 
suit  or  at  the  suit  of  a  dissenting  stockholder, 
by  reason  of  constructive  fraud,  arising  from 
the  fact  that  the  sale  was  made  to  its  directors 
or  to  a  buyer  controlled  by  them  in  making  the 
purchase,  or  that  the  sale  was  not  at  a  fair 
price. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  12,  Corporations,  {{  1401,  1402.] 

3.  Sahx. 

Contracts  with  a  corjwration  for  the  serv» 
ices  of  a  director,  to  l>e  performed  in  the  man- 
agement of  the  ordinary  ousinesi  of  a  corpora- 
tion, are  valid,  subject  to  judicial  review,  so 
far  as  the  amount  of  compensation  is  concern- 
ed, either  on  behalf  of  stockholders  of  a  going 
corporation,  or  the  creditors  of  an  insolvent 
on^. 

[Ed.  Note.— For  cases  in  point,  see  Cent,  Dig. 
vol.  12,  Corpoiationa,  H  1401,  1402.] 

4.  Sahb. 

Advances  of  money  to  a  corporation  by  a 
director  thereof  may  be  secured,  and  a  sale  of 
proper^  to  the  director  to  pay  the  debt  is  valid, 
80  far  as  the  transfer  is  concerned,  subject  to 
review  on  the  question  of  the  fairness  of  the 
price. 

[Bd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  12,  Corporations,  H  1401,  1402.] 

5.  IiijuNcnoN— Pbelikinaet  iNjUHcnoH. 

Where  the  proofs  show  that  a  dissenting 
stockholder,  suing  a  corporation  to  restrain  it 
from  carrying  out  a  contract  for  the  sale  of  its 
property,  may  make  out  a  case  entitling  him  to 
avoid  the  safe  on  behalf  of  the  corporation,  he 
is  entitled  to  such  a  preliminary  injunction  as 
will  render  a  decree  in  favor  of  the  corporation 
effective,  if  one  ilionld  be  finally  made. 

rod.  Note.— For  cases  in  point.  Me  Cent  JUg. 
vol.  27,  Injunction,  8!  86,  89.] 

Salt  by  Sldn^  Mitchell  against  tbe  United 
Box  Board  &  Paper  Company  and  otbers.> 
On  application  for  preliminary  injunction. 
Heard  on  bill  and  affidavitB,  answering  affi- 


davits, and  cioBB-ezaminatlon  In  open  court 
Granted. 

Grigga  &  Harding,  Ricfaaid  W.  Morrison, 
and  James  Todd,  for  CMnplainant  James  B. 
Howell  and  Frank  B.  Lawrence,  for  defe&dr 

ants. 

EMERT,  v.  O.  This  is  an  Injnnctlon  bill 
filed  by  a  stockholder  of  the  United  Box 
Board  Company  against  the  conq)any  and  its 
directors,  and  also  against  another  corpora- 
tion, the  American  Box  Board  Company,  and 
Its  directors,  to  enjoin  the  execution  of  an 
agreement  between  the  two  defendant  com- 
panies for  the  sale  of  certain  assets  of  the 
United  Company  to  the  American  Company. 
Tbe  defendant  companies  are  corjwrations  of 
this  state.  The  agreement  for  sale  Is  attack- 
ed as  a  fraud  on  the  United  Company,  and 
the  bill  Is  filed  to  protect  its  rights  in  the 
assets  proposed  to  be  sold.  Application  Is 
now  made  for  a  prelimlnatT  injunction  m- 
stralnlng  the  sale. 

The  affidavits  disclose  substantially  tbft 
following  facts:  Tbe  United  Box  Board  Com- 
pany (which  I  shall  call  the  United  Company) 
is  the  owner  of  42,960  shares  of  the  stock  of 
the  American  Strawboard  Company,  of  tbe 
par  value  of  $100  per  share,  which  8to(^  la 
pledged  with  the  Trust  Company  of  America, 
as  security,  for  $1,302,400  collateral  trost 
bonds  issued  by  the  United  Company,  and  Is 
also  the  owner  of  1,975  Shares  of  Strawboard 
Company  stodt  not  pledged  as  such  security. 
It  has  also  in  its  treasury,  for  sale,  general 
mortgage  bonds  to  tbe  amount  of  1975,006: 
these  bonds  being  secured  on  property  of  tbe 
United  Company,  other  than  the  Strawboard 
Company  stock.  The  United  Company  baa  a 
floating  debt  of  about  $850,000,  and  of  tbia 
about  $765,000  has  for  some  time  been  ad- 
vanced by,  or  carried  on  tbe  credit  of,  Mr. 
Barber,  the  president,  and  Mr.  Fleming,  tbe 
vice  president  of  the  company,  both  of  than 
directors  of  the  company,  by  Indorsonenta  of 
the  company's  paper.  As  security  for  tbese 
advancements  and  indorsements,  tbey  hold 
tbe  $975,000  bonds  above  referred  to.  Whetb- 
er  any  others  of  tbe  directors  are  creditors 
or  indorsers  does  not  clearly  appear.  Tbe 
United  Company,  on  Decranber  20, 1906,  made 
an  agreement  with  tbe  American  Box  Board 
Company,  a  third  company,  for  the  sale  to 
the  latter  of  all  of  tbe  Strawboard  Company 
stock  and  $562,500  of  its  general  mortgage 
bonds.  The  entire  purchase  price  of  tbe 
stocks  and  bonds  is  fixed  together  at  the  sin- 
gle sum  of  $850,000,  payable  in  three  insUlI- 
ments  oif  $260,000  each,  on  the  15tb  days  of 
January,  April,  and  July,  1907  respectively, 
and  the  balance  of  $100,000  on  October  15, 
;1907.  ^nie  American  Box  Board  Company 
agrees,  in  addition,  to  execute  an  agreement 
assuming  the  payment  of  the  outstanding  ciri- 
lateral  trust  bonds,  with  interest,  after  Janu- 
ary 15,  1907,  together  with  the  sinking  fond 
payments.    Tbe  deliveries  of  the  bonds  and 

stock  are,  however,  separatsd,  Jmd  as  tbe 
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payment  of  tbe  first  installment  of  $2&0,000 
on  account  of  the  wbole  purchase  price,  mort- 
gage bonds  to  the  amount  of  $300,000  are  to 
be  delivered,  and  on  payment  of  the  second 
installment  of  $2SO,000  on  acconnt,  the  re- 
maining $262,500  of  bonds  are  to  t>e  delivered. 
On  payment  of  the  third  installment  of  |250,- 
000,  tbe  1,975  unpledged  shares  of  the  Straw- 
board  Company  Ectock  are  to  be  delivered  to 
the  American  Company,  and  the  United  Com- 
pany is  then  to  deliver  to  the  Trust  Company 
(which  holds  the  42,980  shares  of  Strawboard 
Company  stock)  an  assignment  to  the  Ameri- 
can Company  of  the  equity  in  these  shares, 
subject  to  the  collateral  trust  mortgage.  The 
Trust  Company  Is  to  deliver  this  assignment 
to  the  American  Company  upon  payment  to 
the  Tmst  Company  (for  account  of  the  United 
Company)  of  the  last  Installment  of  $100,000, 
and  upon  the  delivery  to  the  Trust  Company 
for  account  of  the  United  Company  of  a  due 
and  sufficient  instrument  in  writing  of  the 
American  Company,  assuming  and  agreeing 
to  pay  tbe  collateral  tmst  bonds,  with  In- 
terest. The  agreement  contains  two  provi- 
sions. Inserted,  as  Is  now  claimed  by  the  de- 
fendant directors,  for  the  purpose  of  specially 
protecting  the  rights  of  tbe  United  Company 
and  all  its  stockholders.  Tbe  first  is  a  clause 
In  the  agreement  by  which  tbe  United  Com- 
pany has  the  right  to  repurchase  all  of  tbe 
property  and  rights  to  be  sold  to  the  American 
Company  at  any  time  before  January  2, 
1908,  upon  repayment  by  the  United  Company 
of  the  purchase  money  which  has  been  paid, 
with  10  per  cent,  interest,  and  surrendering 
tor  cancellation  any  agreements  assuming 
payments  on  the  collateral  trust  mortgage. 
The  second  is  a  provision  by  which  the  Amer^ 
lean  Company  gives  to  tlie  stockholders  of 
tbe  United  Company  the  prior  right  to  sal>- 
scribe  for  its  stock,  for  tbe  purpose  of  carry- 
ing out  this  agreement  of  sale  between  the 
two  companies,  and  the  terms  of  subscription 
offered  by  the  American  Company  for  its  full 
paid  shares  of  $100  are  cash  installments  of 
34  per  cent,  three  installments  of  10  per  cent, 
each,  payable  on  the  lOtb  days  of  January, 
April,  and  July,  1907,  and  4  per  cent  on  Oc- 
tober 10,  1007,  the  balance  as  called  for  by 
the  directors  of  the  American  Company  (not 
more  tban  10  per  cent  a  year)  until  fully 
paid. 

It  is  admitted  in  defendant's  affidavits  that 
tbe  vendee  company,  the  American  Box  Board 
Company,  was  organized  at  the  Instance  of 
tbe  officers  and  directors  of  tbe  United  Com- 
pany, and  also  that  Messrs.  Barber  and  Flem- 
ing are  the  underwriters  for  25,000  shares  of 
its  capital  stock,  being  all  of  its  stock  ex- 
cept $1,000  subscribed  for  organization  pur- 
posesL  To  what  extent  stockholders  of  the 
United  Companiy  have  subscribed  to  tbe 
American  Company  stock,  or  whether  any 
stockholders  other  than  tbe  defendant  direct- 
ors have  BO  subscribed,  does  not  appear.  The 
condition  of  tbe  subscription  making  the 
stockholder  liable  for  additional  payments. 


and  requiring  bis  participation  In  another 
company  subject  to  other  control,  precludes 
this  offer  from  being  considered  as  substan- 
tially an  otter  of  an  equitable  share  as  on 
a  division  of  tbe  assets  of  the  United  Ck>m- 
pany,  and  entitles  the  United  Company,  or  a 
dissenting  stockhold£r  suing'  in  its  right,  to 
question  the  sale  without  regard  to  such  offer. 
The  84  per  cent  cash  subscriptions  make  up 
tbe  $850,000  required  for  the  cash  payments 
of  the  agreemMit,  which  are  proposed  to  be 
used  by  the  directors  of  tbe  vendor  ccnnpany 
to  pay  tbe  floating  debt  of  the  vendor  CMnpany 
due  to  or  guarantied  by  tbe  two  directors 
of  the  vendor  company.  Hie  underwriting 
agreement  of  these  two  directors  seems  to  be 
at  present  practically  the  sole  asset  of  the 
vendee  company,  and,  In  view  of  this  situa- 
tion, it  should,  on  the  present  application,  t>e 
considered  that  tbe  validity  of  the  sale  must 
or  may  be  finally  determined  under  the  as- 
pect of  a  sale  to  the  two  directors  of  tbe 
vendor  company,  who  control  the  vendee 
company,  and  whose  claims  against  the  ven- 
dor company  are  proposed  to  be  satisfied  from 
the  proceeds  of  sale.  Counsel  on  both  sides 
have  argued  the  case  from  this  standpoint, 
and  complainant  claims  (1)  that  on  the  admit- 
ted facts  the  sale  is  illegal  and  void,  and 
should  be  altogether  restrained,  without  re- 
gard to  tbe  question  of  fairness  of  price;  (2) 
that  tbe  sale  of  the  Strawboard  Company 
stock  is  for  a  grossly  inadequate  price;  and 
(3)  that  the  proposed  sale  is  a  scheme  or  con- 
spiracy to  deprive  tbe  United  Company  of 
Its  most  valuable  asset,  and  secure  its  benefit 
to  the  directors  making  the  sale.  On  the 
part  of  the  defendant  directors  It  is  claimed 
(1)  that  tbe  sale  Is  made  by  the  directors,  as 
managers  of  the  business  of  tbe  company, 
and.  In  the  absence  of  fraud  or  dishonest  ex- 
ercise of  judgment,  cannot  be  questioned  by 
the  company  or  stockholders  suing  in  the 
right  of  the  company;  (2)  that  tbe  sale  was 
for  a  full  and  fair  price,  and,  in  the  present 
circumstances  and  financial  condition  of  the 
company,  is  the  best  and  only  method  of  re- 
lieving It  of  pressing  debts,  and  assuring  a 
more  satisfactory  financial  condritlon:  (3) 
that  tbe  charge  of  actual  fraud  and  con- 
spiracy to  obtain  the  stock  for  the  directors 
is  without  any  foundation  or  warrant 

Tbe  cbaigea  of  conspiracy  and  actual 
fraud  seem  to  be  fully  and  fairly  answered 
by  the  affidavits;  but,  in  order  to  have  re- 
lief on  this  bill,  it  is  not  necessary,  in  my 
judgment,  to  prove  such  actual  fraud.  If 
the  sale  should  be  held  voidable  as  against 
the  vendor  company,  by  reason  of  legal  or 
constructive  fraud  arising  from  tbe  fact  that 
tbe  sale  was  made  to  its  directors,  or  to  a 
vendee  controlled  by  them  in  making  the  pui>- 
chase  or  that  the  sale  was  not  at  a  fair  price. 
the  sale  might  l>e  set  aside  on  this  bill.  Th« 
application  will  therefore  be  disposed  of  front 
that  view  of  the  scope  of  tbe  bill. 

As  to  the  validity  of  a  contract  made  by  a 
corporation,  through  it^  directors^  with  one> 
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or  more  of  tbeir  body,  a  dlBtlnctlon  seems  to 
be  made  In  the  decisions  of  our  conrts,  de- 
pendent to  some  extent  or  the  nature  of  tbe 
contract  Contracts  for  tbe  services  of  a  di- 
rector, to  be  performed  In  the  management  of 
Its  ordinary  business,  are  valid,  but  subject 
to  judicial  review,  so  far  as  tbe  amount  of 
oompensatlon  Is  concerned,  and  this  either 
on  behalf  of  stockholders  of  a  going  corpo- 
ration, or  the  creditors  of  an  Insolvent  cor- 
poration. I  examined  all  the  decision*  of 
our  courts  on  this  point  In  Llllard  t.  Oil,  etc, 

Co,   56   Atl.   254,   69   N.   J.   Eq.  (1903). 

Advances  of  money  by  a  director  to  the  cor- 
poration may  be  secured,  and  a  sale  of  prop- 
erty to  the  director  to  pay  such  debt  is  val- 
id, 80  far  as  the  transfer  is  concerned,  but 
the  price  must  be  a  fair  one,  and  the  price 
actually  fixed  Is  not  final,  but  is  subject 
to  review.  Wilkinson  v.  Bauerle,  41  N.  J.  Eq. 
635,  643,  et  seq.,  7  Atl.  514  (Err.  A  App.  1886). 
In  Stewart  ▼.  Lehigh  Valley  R.  B.  Co.,  88 
N.  J.  Law,  505,  522  (Err.  ft  App.),  the 
language  of  Mr.  Justice  Dixon,  while  saving 
to  the  director  of  a  coriraration  rights  not 
arising  out  of  express  contract,  including  the 
right  to  tbe  repayment  of  money  loaned.  Is 
broad  enough  to  exclude  all  express  con- 
tracts, and,  if  applicable  to  the  circumstances 
of  this  case,  might  make  this  sale  altogether 
voidable  by  the  company.  For,  while  the 
transaction  in  one  aspect  of  it  was,  or  may 
be  claimed  to  be,  a  sale  of  the  company's  as- 
sets for  the  purpose  of  paying  its  debts,  yet. 
In  view  of  tbe  fact  that  these  debts  and  lia- 
bilities ai^>ear  to  be  already  secured  by  the 
deposit  of  mortgage  bonds,  the  transaction 
In  other  aspects  may  be  taken  to  be  sub- 
stantially an  Independent  sale  of  tbe  Straw- 
board  Company  stock,  as  to  the  advisability 
and  terms  of  which  the  directors  were  so  r<v 
sponsible  to  the  company  in  their  fldadary 
capacity  that  a  sale  to  any  of  tbeir  number 
could  be  avoided  by  the  company,  wltbont  In- 
quiry as  to  Its  terms  or  Its  favorable  or  un- 
favorable character.  The  general  rule  that 
directors  cannot  lawfully  enter  into  a  con- 
.  tract.  In  the  benefit  of  which  even  one  of 
their  number  participates,  without  tbe  knowl- 
edge and  consent  of  the  stockholders,  was  re- 
stated in  United  States  Steel  Corporation  v. 
Hodge.  64  N.  J.  Eq.  818  (Err.  ft  App.  1902) 
64  Atl.  1,  and  declared  to  be  so  firmly  en- 
trenched as  iK)t  to  be  open  to  debate.  Tlie 
power  of  tbe  stockholders  to  affirm  the  con- 
tract made  with  a  director  was  recognized  In 
this  case,  and  for  tbe  reason  that  such  con- 
tracts are  voidable  only  as  against  tue  com- 
pany considered  as  composed  of  the  whole 
l>ody  of  stockholders,  not  voidable  by  each 
stockholder  in  his  own  Individual  right.  Lll- 
lard  V.  Oil,  etc,  Ca  (N.  J.  Ch.)  56  Atl.  264, 
267  (Emery,  V.  0.,  190^.  This  view  of  the 
Toidability  of  a  contract  of  sale  by  a  director 
to  a  corporation,  and  its  affirmance  by  a 
stockholder's  vote,  is  affirmed  in  a  leading 
English  case.  North  Western  Transportation 
Company  v.  Beatty,  12  App.  Cas.  589  (Jnd. 


Comm.  1887).  In  this  case  a  director  sold 
one  of  his  own  vessels  to  a  shipping  company, 
and  the  sale  was  affirmed  by  the  stockhold- 
ers, with  tlie  aid  of  his  own  vote.  Sir  Blcb- 
ard  Bagally  says  on  this  point :  "The  general 
principle  is  well  established  that,  in  the  ab- 
sence of  charter  provisions,  a  director  of  a 
company  is  precluded  from  dealing  on  be- 
half of  the  company,  with  himself,  and  from 
entering  into  engagements  in  which  lie  has  a 
personal  interest,  conflicting,  or  which  possi- 
bly may  conflict,  with  the  interests  of  those 
whom  he  is  bound  by  fidnclary  duty  to  pro- 
tect, and  this  rale  is  as  applicable  to  the  case 
of  one  of  several  directors  as  to  a  managing 
or  sole  director.  Any  such  dealing  or  engag(>- 
ment  may,  however,  be  affirmed  or  adopted 
by  the  company,  provided  snch  affirmance  or 
ad(^tlon  is  not  brought  about  by  unfair  or 
improper  means,  and  is  not  Illegal  or  fraudu- 
lent or  oppressive  towards  those  sliarehold- 
ers  who  oppose  it" 

In  the  present  case  the  agreement  for  sale 
was  not  communicated  to  the  stockholden 
nntll  after  its  execution.  It  has  not  been  af- 
firmed by  the  stockholders  at  any  meeting, 
and  if  no  such  affirmance  takes  place,  one 
of  the  questions  at  final  hearing  will  be 
whether  the  company  (or  complainant  suing 
on  its  right)  can  avoid  the  transaction  as 
being  snl>stantialiy  a  sale  of  tbe  company's 
assets  to  one  or  more  of  its  directors,  and 
not  merely,  as  in  Wilkinson  v.  Bauerle,  an 
exercise  in  good  faith  of  the  power  of  the 
directors  to  sell  or  transfer  assets  of  the  com- 
pany for  the  purpose  of  paying  Its  ddtts, 
leaving  the  fairness  of  the  price  to  be  de- 
termined. If  the  sale  should  be  held  to  tw  a 
pn^er  exercise  of  the  power  of  tbe  directors, 
tlie  farther  question  will  then  arise  as  to  the 
fftlmess  of  the  transaction  and  of  the  price. 
If  the  sale  is  to  be  treated  as  a  sale  to  tbe 
directors,  then  the  tmrden  of  showing  snch 
fairness  is  on  tbe  directors.  These  qnestions 
cannot  be  properly  decided  nntll  all  at  the 
facts  relating  to  the  sale  and  to  tbe  value 
of  tbe  Strawboard  Company  stock,  and  tbe 
probable  ^ect  upon  the  tJDlted  Company  of 
the  permanent  withdrawal  of  the  Strawboard 
Company  stock  from  its  assets  and  from  its 
ctHitrol,  are  developed  at  final  bearing.  But, 
inasmuch  as  the  proofs  now  presented  show 
that  the  complainant  may  at  the  bearing 
make  out  a  case,  entitling  him  to  BYoiA  the 
sale  on  behalf  of  the  company,  he  is  entitled 
to  such  preliminary  restraint  as  will  raider 
a  decree  in  the  company's  favor  eifective,  if 
it  should  finally  be  made.  This  can  be  se- 
cured, I  think,  by  enjoining  the  final  delivery 
of  the  shares  of  Strawboard  Company  stock, 
and  the  execution  and  delivery  of  the  assign- 
ment of  the  shares  of  this  stock  now  In  tbe 
custody  of  the  Trust  Company,  until  tbe  final 
bearing,  or  further  order. 

As  to  the  delivery  of  the  bonds,  the  sitna- 
tlon  Is  different  In  tbe  circular  letter  of  De- 
cember 20,  1906,  issued  by  tbe  directors,  an- 
nouncing the  sale  to  the  Americaji  Company, 
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and  Inviting  stodkhoMen  to  participate,  the 
consideration  price  of  the  bonds  and  of  tbe 
Strawboard  Company  stock  Is  separated, 
$400,000  being  fixed  as  tbe  valne  of  the  stock, 
In  tbe  directors'  Judgment,  and  $450,000  as 
tbe  value  of  tbe  $562,500  bonds,  being  80 
per  cent  of  tbe  par  value.  In  the  agree- 
ment, as  above  stated,  on  the  first  two  pay- 
ments, aggregating  $500,000,  tbe  bonds  are  to 
be  delivered.  No  objection  Is  made  to  tbe  price 
of  80  per  cent  fixed  for  tbe  bonds,  or  to  their 
sale  to  the  American  Company  at  that  price. 
It  would  seem,  tbertftNre,  that  no  Injunction 
stionld  be  Issued  against  carrying  out  this 
portion  of  the  agreement  of  sale.  If  tbe  Amer^ 
lean  Company  and  tbe  directors  of  tbe  TJnltr 
ed  Company  dioose  to  do  so,  and,  upon  set- 
tling tbe  order  for  preliminary  Injunction, 
I  will  bear  them  as  to  tbe  necessity  or  pro- 
priety of  Imposing  as  a  condition  of  granting 
tbe  injunction  such  terms  as  will  protect  de- 
fendants, if  this  portion  ot  tbft  contract  be 
carried  out 


(75  N.  J.  U  St) 

SMITH  V.  WEAVES. 

(Supreme  Court  of  Mew  Jersey.    June  10, 
1907.) 

1.  JuDGMBNT  — Bt  Confession — Debts  xob 
Which  Juogiient  Mat  bk  Confessed. 

A  judgment  was  entered  upon  a  bond  by 
virtue  of  the  warrant  of  attorney  upon  an  affi- 
davit which  stated  that  the  consideration  of  the 
bond  was  the  sum  of  $2,475.49,  being  tlie 
amount  of  money  due  from  the  obligor  to  the 
deponent  on  the  account  of  money  which  came 
to  the  obligor's  bands  as  the  esecntiiz  of  the 
will  of  one  Weaver  and  Interest  due  on  the 
same,  and  that  the  debt  for  which  Judgment  is 
confessed  i*  Justly  and  honestly  dne  and  owing 
to  deponent,  and  that  the  judgment  Is  not  con- 
fessed to  answer  any  fraudulent  purpose,  etc 
HtM,  that  judgment  'was  properly  entered  on 
this  affidavit 

2.  Same. 

The  obligee  of  a  bond  given  tor  a  valid  con- 
sideration may  enter  judgment  by  virtue  of  the 
warrant  of  attorney  for  any  debt  or  demand 
that  would  sustain  an  action  under  the  bond 
against  the  maker  thereof,  jtrovlded  such  de- 
mand at  the  time  sncb  Jndrment  is  confessed  is 
jnstly  and  honestly  doe  and  owing  in  the  sense 
that  it  is  an  unpaid  indebtedness,  and  not  in 
the  sense  that  a  fixed  day  of  payment  has  been 
reached  and  passed. 

The'  case  of  Strong  v.  Gaskill,  68  N.  3. 
Law,  G65,  25  Ail.   19,  affirmed  on  the  opinion 
conUined  in  59  Atl.  339,  followed. 
(Syllabns  by  the  Court) 

Certiorari  by  Josephine  T.  Weaver  against 
Ella  Etta  Smith.  Kule  to  show  cause  why 
a  Judgment  on  bond  and  warrant  of  attor- 
ney should  not  be  set  aside.    Role  discharged. 

Argued  February  term,  1907,  before  OAR- 
BISON,  SWAYZB,  and  TRBNCHABD,  JJ. 

John  J.  Crandall,  tor  proaecator.  Melosb 
*  Morten,  for  defendant 

GARRISON,  J.  A  Judgment  entered  upon 
a  bond  by  virtue  of  the  warrant  of  attorney 
is  attacked  upon  tbe  ground  that  tbe  affida- 


vit upon  which  the  Judgment  was  entered 
does  not  state  tbe  true  consideration  of  the 
bond  as  required  by  the  statute,  or,  rather, 
that  It  does  not  state  any  consideration  at 
all,  because  It  does  not  show  an  enforceable 
debt  The  affidavit  is  In  these  words :  "1211a 
Etta  Smith,  being  duly  sworn,  saltb  she  is 
the  plaintur  named  below,  and  that  the  true 
consideration  of  the  bond  of  which  the  pre- 
ceding is  a  cc^y  on  which  Judgment  Is  about 
to  be  confessed  was  and  Is  the  stun  of  two 
thousand  four  hundred  and  seventy-five  dol- 
lars and  forty-nine  cents,  being  the  amount 
of  money  doe  from  tbe  said  Josephine  T. 
Weaver  to  this  deponent  on  account  of  mon- 
ey which  came  to  ber  bands  as  the  executrix 
of  tbe  will  of  Samuel  W.  Weaver,  and  inters 
est  dne  on  tlte  same,  and  that  the  debt  for 
which  Judgment  Is  confessed  is  Justly  and 
honestly  dne  and  owing  to  Ella  Etta  Smith, 
and  that  the  Judgment  Is  not  confessed  to 
answer  any  fraudulent  intent  or  purpose  or 
to  protect  the  property  of  the  defendant  from 
any  other  creditors." 

Tbe  transaction  thus  succinctly  stated  is 
that  the  sum  named  in  the  affidavit  being  in 
tbe  hands  of  the  obligor  as  executrix  and  due 
to  be  paid  to  tbe  obligee  by  her  in  that  ca- 
pacity, she  agreed  la  ber  personal  capacity 
to  pay  to  the  obligee  tbe  sum  so  due.  It  Is 
not  contended  that  this  is  not  a  tme  state- 
ment of  tbe  actual  transaction  between  the 
parties,  and,  this  being  so.  It  does  not  lie  in 
the  mouth  of  a  stranger  to  the  bond  to  say 
that  tbe  debt  created  bf  tt  ig  without  con- 
sideration. Tbe  CMislderatlon  stated  by  the 
affidavit  Is  tba  retention  by  the  obligor  as 
executrix  ot  the  precise  sum  that  she  agrees 
to  pay  to  the  obligee,  and  the  consideration 
detrimental  to  tbe  obligee  is  her  forbeap- 
anoe'*wlth  respect  to  the  sam  so  dne  to  ber 
from  the  obligor  as  executrix.  "So  dne"  In 
this  context  it  should  be  noted,  means  that  . 
which  ought  to  be  paid  and  not  that  which  Is 
legally  actionable,  and  it  should  further  be 
noted  that  the  statute  with  respect  to  bonds 
and  warrants  of  attorney  treats  tbe  con- 
sideration of  a  bond  and  the  debt  for  wblcb 
Judgment  is  confessed  as  two  separate  and 
distinct  thlngSk  In  the  opinion  adopted  by 
tbe  Court  of  Errors  and  Appeals  in  the  case 
of  Strong  V.  Oasklll,  63  N.  J.  Law,  666,  26 
Atl.  19,  it  was  said,  touching  tbe  statute  In 
question: 

"That  act.  In  speaking  of  the  d«i>t  to  be 
recovered,  concerns  Itself  solely  with  the  debt 
In  existence  at  the  time  of  the  recovery  of 
the  Judgment  While  It  requires  a  true  state- 
ment of  the  consideration  of  the  bond,  It 
leaves  all  matters  appertaining  thereto  as 
they  were  before  its  passage.  The  debt  it 
speaks  of  is  the  one  In  existence  at  the  time 
of  the  makbug  of  tbe  affidavit  by  virtue  of 
which  the  Judgment  Is  entered.  Tbe  con- 
sideration of  the  bond  is  required  to  be  stat- 
ed, in  order  that  it  may  be  seen  whether  the 
original  transaction  was  a  valid  one  and  ca- 
pable of  sustaining  tbe  debt,foi 
uigitized  by 
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ment  is  to  be  entered,  not  whether  the  debt 
itself  was  In  existence  at  the  time  the  bond 
was  given.  In  other  words,  it  does  not  pre- 
scribe that  Judgments  may  be  entered  for 
such  debts  only  as  antedated  the  delivery  of 
the  bond. 

"In  prescribing  what  the  affidavit  shall 
contain,  the  act  says  that  It  shall  state  the 
true  consideration  of  the  bond.  It  then  adds. 
In  a  separate  clause,  'and  shall  further  set 
forth  that  the  debt  or  demand  for  which 
judgment  is  confessed  is  [not  "was"]  justly 
and  honestly  due  and  owing.'  The  first 
clause  has  reference  to  the  validity  of  the 
bond;  the  second  to  the  legal  propriety  of 
the  Judgment  It  treats  them  as  two  dif- 
ferent things,  leaving  the  connecting  links 
to  be  controlled  by  the  principles  ordinarily 
applicable  to  these  two  distinct  subjects  of 
adjudication.  -  The  latter  requirement  is  not 
that  the  original  debt,  or  so  much  thereof 
as  remains  unpaid,  may  be  set  forth  and  re- 
covered, but  tbat  Judgmoit  may  be  confessed 
for  any  debt  honestly  due  and  owing  under 
said  bond ;  tliat  is,  any  honest  debt  support- 
ed by  the  consideration  upon  which  the 
validity  of  the  bond  Itself  depends.  Reading 
the  whole  section  together,  it  confers  upon  a 
party  holding  a  bond  given  for  a  valid  con- 
sideration the  right  to  enter  judgment  for 
any  demand  which  is  of  such  a  nature  that 
it  would  sustain  an  action  under  the  bond 
against  the  maker  thereof,  provided  such  de- 
mand, at  the  time  of  the  confession  of  Judg- 
ment, Is  honestly  due  and  owing. 

"This  contention  receives  support  from 
the  history  of  the  legislation  in  question.  At 
the  time  of  the  passage  of  the  original  act, 
in  1817,  the  language  used  was  that  the  af- 
fidavit should  state  the  true  cause  of  ac^tlon. 
In  1820  this  language  was  alt»ed  so  as  to 
require  a  statement,  not  of  the  cause  of  ac- 
tion, but  of  the  true  consideration  of  the 
bond.  The  significance  of  this  change  Is 
apparent  In  the  light  of  the  view  above  In- 
dicated.   •    •    • 

"Nor  do  the  words  'Justly  and  honestly  due 
and  owing'  limit  the  indebtedness  for  which 
Judgment  can  be  entered  to  such  only  as  pre- 
sent an  accrued  right  of  action.  Debts  now 
due  and  owing,  in  the  sense  that  they  are 
unpaid  indebtedness,  Is  what  Is  meant,  not 
that  a  fixed  day  of  payment  has  been  reached 
and  passed.    •    •    • 

"If  the  affidavit  state  the  consideration  by 
giving  truthfully  the  substance  of  the  trans- 
action, a  Judgmmt  entered  for  an  honest  de- 
mand for  an  actual  Indebtedness,  and  with- 
out fraudulent  purpose,  will  not  be  open  to 
the  attack  of  other  creditors  merely  because 
the  affidavit  is  inartlficlally  drawn.  The 
word  'true,'  in  this  connection,  means  that 
which  Is  frank  and  actual,  rather  that  which 
is  precise  and  technical." 

Strong  V.  Oaskill  was  afitomed  In  68  N.  J. 
Law,  665,  25  Ati.  19,  upon  the  opinion  de- 
livered in  the  circuit  court  from  which  the 
above  excerpt  la  taken.     The  opinion  thus 


referred  to  is  not,  however,  officially  report- 
ed, and  Is  to  be  found  in  accessible  form 
only  in  59  Atl.  S39.  We  have  sufficiently  in- 
dicated the  grounds  for  our  conclusion  that 
the  'attack  upon  the  Judgment  in  the  present 
case  is  without  force. 
The  rule  to  show  cause  is  discharged. 

C»  N.  J.  L.  1) 
STATE  V.  LANG. 
(Supreme  Court  of  New  Jersey.   June  10, 1907.) 

1.  Cbimirai,  Law— PiXiL  in  Abatement— Ir- 

COMPETENOT  OF  GRAND  JUBOBS. 

One  indicted  by  a  grand  jury,  two  members 
of  which  were  disqualified  by  age,  cannot, 
though  barred  from  challenging  the  jurors,  in- 
terpose a  plea  in  abatement,  bat  he  may  attack 
the  legality  of  the  jury  by  motion  to  quash  the 
Indictment. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  S  640.] 

2.  CoNSTirnrroNAi.  Law— Equal  Pbotectioh 
OF  THE  Laws  —  Ckiminai.  Pbosboutions — 
Indictment— Gbano  Jubt. 

Ueu.  St.  p.  1853,  §  6,  prescribing  the  qualifi- 
cations of  grand  jurors,  and  declaring  that. 
where  any  person  disqualified  shall  l>e  stmimon- 
ed  as  a  grand  juror,  it  shall  be  good  cause  of 
challenge,  provided  that  no  exception  to  any 
such  juror  on  account  of  his  citizenship  or  age 
shaU  he  allowed  after  he  has  been  sworn,  do«s 
not  deny  to  one  the  equal  protection  of  the 
laws  in  not  being  afforded  an  opportunity  to 
challenge  members  of  a  grand  Jury  disqualified 
by  reason  of  age  becaose  the  crime  charged 
against  him  was  committed  while  the  grand  ju- 
ry was  in  session,  for  it  operates  alike  on  all 
persons  under  like  circumstances. 

[Ed.  Note.— For  cases  in  point,  see  (Tent.  Dig. 
vol.  10,  Constitutional  Law,  f  711.] 

8.  Cbiuinal  Law— Pbejudioiai,  Ebbob— Rc- 
ruBAi.  TO  Qttash  Indictment— DiBQDAun- 

CATION  OF  OBAND  JuBOBS. 

Where  one  charged  with  homicide  was 
properly  found  guilty,  the  error,  if  any,  in 
overruling  a  motion  to  qnash  the  indictment  be- 
cause of  disqualification  of  two  meml)ers  of 
the  grand  jnry  finding  the  indictment  was  not 
prejudicial. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Criminal  Law,  |  S(^.] 

4.  JtTBT  —  DiBCBETION  OF  COTTBT  —  EXCUSIIia 
JUBOB. 

The  court  in  a  criminal  case  did  not  ainise 
its  discretion  in  excusing  from  service  as  a 
juror  a  meml>er  of  the  National  Guard  of  the 
state  at  a  time  when  his  regiment  was  in  camp 
at  the  state  camp  gronnd. 

[Ed.  Note. — For  rases  in  point,  see  Cent.  Dig. 
vol.  31,  Jury,  §g  884r^86.] 

5.  HojnciDE— Mcbdeb    in    Fibsf   Dbgbkb— 

INSTBUCTIONS. 

An  instruction  on  a  trial  for  homicide  tliat 
murder  in  the  first  degree  consists  in  the  tak- 
ing of  a  human  life  with  intent  to  Icill  and  with 
deliberation  and  premeditation;  that  it  is  not 
necessary  that  delil)eration  and  premeditati(H> 
should  continue  for  an  hour  or  for  a  minute, 
but  tbat  it  is  enough  that  the  design  to  kill  be 
fully  formed  and  purposely  executed ;  and  that 
the  elements  constituting  the  crime  are  an  in- 
tent to  kill  and  an  execution  of  that  intent 
with  deliberation  and  premeditation — properly 
defines  murder  in  the  first  degree. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  26,  Homicide,  |  12.] 

6.  Cbiuinai,  Law— Misconduct  of  Pbosecot- 
ING  Attobnet— Argument— Evidence. 

Where,  on  a  trial  for  homicide,  it  appeared 
that  accused  killed  ills  niece,  whom  Iw  darircd 
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-to  many,  and  that  he  killed  her  because  she 
refused  to  submit  herself  to  his  embraces,  the 
language  of  the  prosecutor  in  his  argument  to 
the  jfary  that  defendant  was  a  monster  in  bis 
passions,  licentious  in  his  desires,  beastly  in  his 
love,  brutal  when  thwarted  and  cowardly  when 
caught,  was  not  ground  for  reversal. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  i  1674.] 

7.  Same— Vebdiot— Review— SnmciBMOT    o» 

Evidence. 

Under  Criminal  Procedure  Act  (Act  1894, 
I  136),  as  amended  by  the  Revision  of  1808  (P. 
Lk  IK^,  p.  916),  an  assignment  that  the  verdict 
of  conviction  in  a  criminal  case  is  not  sustained 
1)7  the  evidence  will  not  be  considered,  though 
the  certification  of  the  trial  judge  brings  up 
the  entire  record;  the  certification  not  wing 
treated  as  a  writ  of  certiorari. 

[Ed.  Note.— For  cases  in  point,  see  Gent.  Dig. 
vol.  16,  Criminal  Law,  |  3074.] 

Error  to  Court  of  Oyer  and  Terminer,  Mid- 
dlesex County. 

Frederick  Lang  was  convicted  of  murder  In 
the  first  degree,  and  be  brings  error.  Af- 
firmed. 

Argued  February  term,  1907,  before  GUM- 
MERE,  C.  J.,  and  OARRETSON  and  REED, 
JJ. 

Alan  H.  Strong,  for  plaintiff  In  error. 
George  Berdine,  for  the  State. 

GUMMBRB,  C.  J.  The  plaintUf  in  error 
was  tried  and  convicted  in  the  Middlesex 
oyer  and  terminer  upon  an  Indictment  charg- 
ing him  with  the  murder  of  one  K&tte 
Gordon,  and  the  jury,  by  Its  verdict,  fixed 
the  grade  of  his  crime  as  murder  In  the  first 
degree.  The  entire  record  of  the  proceedings 
bad  at  the  trial  has  been  returned  with  the 
writ  as  provided  by  the  136th  section  of  the 
criminal  procedure  act  of  1898  (P.  L.  1898, 
p.  915). 

The  first  and  second  causes  of  reversal 
challenge  the  correctness  of  the  ruling  of  the 
trial  court  in  sustaining  a  demurrer  to  a  plea 
In  abatement  filed  by  the  defendant,  and  In 
overruling  a  motion  to  quash  the  Indictment 
Both  the  plea  and  the  motion  were  rested  up- 
on the  same  proposition,  viz.,  that  the  indict- 
ment was  not  found  by  a  lawfully  constituted 
grand  jury,  because  two  of  the  members  of 
■that  body  were  over  65  years  of  age.  By  the 
provision  of  our  statute  which  prescribes  the 
-qualifications  of  grand  jurors  It  is  enacted 
that  "every  person  summoned  as  a  grand 
Juror  In  any  court  of  this  state  shall  be  a 
citizen  of  this  state,  and  resident  within  the 
connty  from  which  he  shall  be  taken,  and 
above  the  age  of  twenty-one  and  nnder  tbe 
age  of  sixty-five  years;  and  if  any  person 
who  is  not  so  qualified  shall  be  summoned 
as  a  grand  Juror  It  shall  be  good  cause  of 
challenge  to  any  such  juror;  provided  that 
no  exception  to  any  sncb  juror  on  account  of 
bis  cltlzenBhip  or  age  shall  be  allowed  after 
be  has  been  sworn  or  affirmed."  Gen.  St  p. 
1853, 1 6.  It  appears  upon  the  face  of  the  In- 
dictment that  the  crime  charged  against  tbe 
defendant  was  committed  by  blm  while  the 
«rand  Inquest  was  in  session.    He  was  there- 


fore debarred  by  the  statute  from  interposing 
a  challenge  to  any  of  its  members  on  account 
of  age;  and  the  basis  of  his  plea  in  abate- 
ment and  of  his  motion  to  quash,  is  that  the 
deprivation  of  this  right— which  is  afforded 
to  all  persons  who  are  charged  with  viola- 
tions of  the  criminal  law  which  have  oc- 
curred prior  to  the  Impaneling  of  the  grand 
jury— is  a  denial  of  that  equal  protection  of 
tbe  laws  which  is  guarantied  to  every  person 
by  the  fourteenth  amendment  to  the  federal 
Constitution.  It  is  settled  In  this  state  that 
the  Improper  composition  of  a  grand  jury 
will  not  constitute  a  ground  for  a  plea  in 
abatement  The  remedy  in  such  case  is  to 
challenge  before  Indictment  found,  or  to 
move  to  quash  afterward.  Glbbs  and  Stan- 
ton V.  State,  46  N.  J.  Law,  379,  46  Am. 
Rep.  782;  same  case  on  error,  46  N.  J.  Law, 
363.  And  where  the  defendant  has  had  an 
opportunity  to  challenge  a  grand  juror  be- 
fore he  is  sworn,  and  has  neglected  to  avail 
himself  of  It,  he  cannot  afterward  take  ad- 
vantage of  the  lack  of  qualification  of  such 
grand  Juror  by  a  motion  to  quash  the  indict- 
ment State  V.  Hofltean,  71  N.  3.  Law,  286, 
58  Atl.  1012.  The  ruling  of  the  trial  court, 
therefore,  sustaining  the  demurrer  to  the  plea 
in  abatement  was  proper,  under  tbe  cases 
cited,  for  the  reason  that  the  defendant  was 
not  entitled  to  question  tbe  legality  of  the 
grand  jury  by  such  a  plea.  But,  as  be  bad 
been  afforded  no  opportunity  to  Interpose  a 
challenge  to  either  of  tbe  members  of  that 
body  who  were  over  the  age  of  65  years,  he 
was  entitled  to  attack  the  legality  of  the 
body  by  a  motion  to  qnasb,  and  the  de- 
termination of  the  propriety  of  tbe  actlbn  of 
tbe  trial  court  in  overruling  that  motion  re- 
quires a  consideration  of  tbe  meritorious 
question  presented  thereby. 

The  proposition  that  the  cited  provision  of 
our  jury  act  is  violative  of  the  fourteenth 
amendment  of  the  federal  Constitution,  be- 
cause it  does  not  afford  to  all  persons  charg- 
ed with  crime  equal  protection,  seems  to  ns 
to  be  unsound.  The  reason  why  the  Legis- 
lature has  seen  fit  to  confer  upon  a  person 
who  is  charged  with  a  criminal  offense  the 
I)rlvllege  of  challenging  a  grand  juror  who  is 
over  65  years  of  age,  provided  the  challenge 
Is  Interposed  before  the  grand  juror  is  sworn. 
Is  not  easy  to  understand.  It  Is  plain,  tiow- 
ever,  that  it  was  not  for  the  purpose  of  pro- 
tecting the  alleged  criminal  against  an  un- 
founded indictment;  for  tbe  Legislature,  by 
providing  that  after  such  grand  juror  is 
sworn,  he  shall  t>e  as  fnlly  qualified  to  serve 
as  if  he  had  been  under  the  stated  age,  has 
recognized  that  advancing  years  is  no  ground 
for  imputing  ladc  of  Impartiality  to  a  citizen 
who  is  drawn  '  for  grand  Jury  service.  We 
are  not  able  to  perceive^  nor  has  counsel 
pointed  out  to  us,  bow  tbe  privilege  of  inter- 
posing a  challenge  on  such  ground  affords 
any  "protection,"  within  the  meaning  of  the 
federal   Constitution,   to  a   person   charged 

with  crime.   But  assuming  that  i 
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is  conferred  by  the  prlTltege  to  those  per- 
sons whose  alleged  violations  have  antedated 
the  impaneling  of  the  grand  jury,  and  that 
the  benefit  is  not  shared  in  by  those  who  are 
charged  with  iiaving  committed  crimes  while 
the  grand  Jury  is  in  session,  the  fact  that 
the  latter  class  are  not  permitted  to  share  in 
the  benefit  does  not  constitute  a  yioiation  of 
the  equal  protection  clause  of  the  fourteenth 
amendment  As  was  declared  by  the  Su- 
preme Court  of  the  United  States  in  Hayes  y. 
Missouri,  120  U.  S.  08,  7  Sup.  Ot  350,  30  L. 
Ed.  678,  that  provision  "does  not  prohibit 
legislation  which  is  limited  either  In  the 
objects  to  which  it  is  directed,  or  by  the  ter- 
ritory within  which  it  is  to  operate.  It  mere- 
ly requires  that  all  persons  subjected  to  such 
legislation  shall  be  treated  alike,  under  like 
circumstances  and  conditions,  both  in  the 
privileges  conferred  and  in  the  liabilities  imp 
posed."  It  was  this  view  of  the  scope  of  the 
provision  which  led  the  same  tribunal.  In 
the  case  of  Missouri  v.  Lewis,  101  U.  S.  22, 
26  L.  Ed.  989,  to  hold  that  It  was  not  vio- 
lated by  a  statute  which  permitted  an  appeal 
from  the  final  judgment  of  certain  of  the 
circuit  courts  of  the  state  of  Missouri,  and 
denied  it  as  to  judgments  rendered  by  others 
of  such  courts,  and  which  led  to  the  con- 
clusion in  Brown  v.  New  Jersey,  176  U.  S. 
172,  20  Sup.  Ct  77,  44  U  Ed.  119,  that  the 
amendment  did  mot  prohibit  a  state  from 
enacting  that,  in  a  criminal  trial  had  before 
a  struck  jury,  the  defendant  should  be  en- 
titled to  only  6  peremptory  challenges,  al- 
though ordinarily  on  the  trial  of  Indictments 
the  right  to  20  peremptory  challenges  was 
given.  Our  act  prescribing  the  qualification 
of  grand  jurors  treats  alike  all  persons  charg- 
ed with  crime,  under  like  circumstances  and 
conditions.  The  province  of  the  grand  jury 
is  to  make  diligent  inquiry  concerning  all 
alleged  violations  of  the  criminal  law,  not 
only  those  which  iiave  occurred  before  its 
organization,  but  those  which  have  occurred 
during  its  session.  All  persons  who  have 
been  charged  with  violating  the  law  prior  to 
the  organization  of  the  grand  jury  are  grant- 
ed the  privilege  of  chalienglug  a  grand  juror 
who  Is  over  65  years  of  age.  The  privilege 
Is  denied  to  all  persons  who  are  charged  with 
having  committed  a  crime  during  the  Bitting 
of  the  grand  jury.  The  defendant  In  error 
was  not  denied  the  equal  proteetion  of  the 
laws  In  not  being  afforded  an  opportunity  to 
challenge  the  two  members  of  tbe  grand  jury 
referred  to  In  bis  motion  to  quash,  and  the 
trial  court,  therefore,  was  guilty  of  no  error 
In  overruling  that  motion. 

But  if  our  consideratloa  of  the  question 
had  led  us  to  the  conclusion  that  the  criticism 
upon  the  indictment  was  well  founded,  and 
that  there  was  error  In  the  refusal  to  quash, 
we,  nevertheless,  woqid  not  be  justified  in  re- 
versing this  judgment  on  that  account.  In 
the  case  of  Glbbs  and  Stanton  v.  State,  supra, 
where  the  defendants  sought  to  reverse  a  con- 
rlctloa  upon  a  similar  ground,  this  court,— 


after  pointing  out  tliat,  under  the  legal  sys- 
tem which  has  prevailed  In  this  state  since 
the  amendment  of  the  eighty-ninth  section  of 
the  criminal  procedure  act  in  the  year  1855, 
no  error,  either  of  substance  or  form,  will 
work  the  reversal  of  a  criminal  Judgment, 
unless  it  Is  of  such  a  nature  that  it  either 
did,  or  might  bave^  prejudiced  the  defendant 
on  the  trial  of  the  cause-Hsustained  the  judg- 
ment then  under  review,  on  the  ground  that, 
as  the  conviction  of  the  defendants  was  upon 
their  own  confession,  It  was  undeniable  that 
the  alleged  Imperfections  in  the  preliminary 
proceedings  could  not  have  prejudiced  them 
upon  their  trial.  The  section  of  the  act  of 
1855  referred  to  In  the  cited  case  is  to  the  ef- 
fect that  no  judgment  given  upon  any  indict- 
ment shall  be  reversed  "for  any  error  except 
such  as  shall,  or  may,  have  prejudiced  the  d» 
fendant  in  maintaining  his  defense  upon  the 
merits."  The  ISGth  section  of  the  criminal 
procedure  act  of  1898  (P.  L.  1898,  p.  915), 
under  which  the  present  review  is  had,  con- 
tains precisely  the  same  provision  as  the  act 
of  1856,  and  the  question  is  therefore  pre- 
sented for  determination  whether  the  imper- 
fections in  the  preliminary  proceediuga  could 
have  prejudiced  the  defendant  in  maintaining 
his  defense  upon  the  merits.  The  verdict  of 
the  jury  declaring  the  guUt  of  the  defend- 
ant is  as  decisive  of  the  truth  of  that  fact, 
when  based  upon  a  consideration  of  all  the 
proofs  submitted,  as  when  based  upon  the  ad- 
mission of  the  defendant  himself.  That  be- 
ing so  (to  repeat  the  declaration  in  Olbbs  and 
Stanton  v.  State),  'It  is  consequently  undeni- 
able that  the  alleged  Imperfections  In  the 
preliminary  proceedings  could  not  have  pr^o- 
dlced  the  defendant  upon  his  trial." 

The  next  ground  of  reversal  attadES  the 
acUon  of  the  trial  court  In  excnilng  one 
Charles  Jackson  from  service  aa  a  jurat.  It 
appeared,  from  the  examination  of  the  Juror 
on  his  voir  dire,  that  he  was  a  memtier  of 
the  National  Guard  of  the  state,  and  that 
his  regiment  Was  then  in  camp  at  the  state 
camp  grounds  at  Sea  Girt.  Upon  this  fact 
appearing,  he  was  excused  from  service  by 
the  court  of  Ita  own  motion.  That  the  trial 
court  has  power  to  discharge  a  Juror  who  la 
drawn  in  a  criminal  case,  provided  reason- 
able cause  exists  for  such  Judicial  action, 
is  fully  settled  in  this  state.  Batteraon  t. 
State,  48  N.  J.  Law,  BSl,  4  Ati.  449;  Aamaon 
V.  State,  66  N.  J.  Law,  9,  27  AtL  937.  Goub- 
sel  urges  before  us  that  In  the  present  ease 
no  reasonable  cause  existed  for  excusing  tbe 
Juror,  and  that,  therefore,  the  action  of  the 
court  was  not  Justified  under  tbe  cases  dted. 
Matters  of  this  kind  arising  during  the  course 
of  the  trial  must  neceosarily  be  left  largely 
to  the  discretion  of  the  trial  Judge,  and,  un- 
less it  he  made  plain  that  he  baa  abused  his 
discretion,  and  that  the  defendant  may  bave 
suffered  Injury  thereby,  the  propriety  of  bla 
action  cannot  be  challenged  upon  review.  In 
the  present  case,  not  only  was  there  no  abuse 
of  Judicial  discretion,  but,  on  the  oontraiy. 
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the  excusing  of  the  Juror  from  service  waa 
eminently  proper  under  the  conditions  dis- 
closed. 

The  next  cause  of  reversal  Is  directed  at 
the  instruction  of  tbe  court  to  the  jury  as  to 
the  constituents  of  tbe  crime  of  murder  of 
tlie  first  degree;  the  contention  being  that 
there  was  error  In  what  was  said  to  the  jury 
upon  the  subject  of  deliberation  and  pre- 
meditation. The  court  charged  as  follows: 
"Murder  In  the  first  degree  consists  in  the 
taking  of  a  human  life  with  Intent  to  kill, 
and  that  intent  must  be  executed  with  de- 
liberation and  premeditation.  It  is  not  nec- 
essary that  that  deliberation  and  premedita- 
tion should  continue  for  au  hour,  or  even 
for  a  minute.  It  Is  enough  that  the  design  to 
kill  be  fully  formed  and  purposely  executed. 
Tou  will  see,  therefore,  that  the  two  Im- 
portant elements  necessary  to  constitute  tbe 
orlme  of  murder  In  tbe  first  degree  are  an  in- 
tent to  kill  and  tbe  execution  of  that  in- 
tent with  deliberation  and  premeditation.  I 
do  not  know  that  I  can  define  those  words 
better  than  they  define  themselves.  Delibera- 
tion and  premeditation  imply  a  weighing  of 
the  matter  and  a  forethought  with  regard  to 
the  matter;  but  as  I  have  stated,  that  weigh- 
ing of  tbe  matter,  and  that  forethought,  need 
not  be  for  an  hour,  or  even  for  a  minute." 
The  ground  of  objection  to  this  Instruction  Is 
that  the  court,  by  declaring  that  "it  is 
oiough  that  the  design  to  kill  be  fully  form- 
ed and  purposely  executed,"  eliminated  the 
necessity  for  deliberation,  notwithstanding 
tbe  fact  that  tbe  court  had  previously  In- 
structed the  jury  that,  in  order  to  constitute 
tbe  crime  of  murder  In  the  first  degree,  the 
Intent  to  take  life  must  be  executed  with 
deliberation  and  premeditation.  It  Is  mough, 
in  disposing  of  this  attack  upon  the  charge, 
to  say  that  the  deflnitlon  complained  of  has 
received  the  approval,  not  only  of  this  court, 
but  of  tbe  Court  of  Errors  and  Appeals,  In 
every  case  In  which  it  has  been  submitted 
for  consideration  since  the  decision  in  Donnel- 
ly V.  SUte,  26  N.  J.  Law,  tiOl.  and  that  It  Is 
no  longer  properly  open  to  criticism. 

The  next  cause  of  reversal  Is  directed  at  an 
alleged  error  of  the  trial  court  In  refusing  to 
stop  .the  prosecutor  of  the  pleas.  In  bis  sum- 
ming up  to  tbe  jury,  upon  the  application  of 
the  defendant.  The  language  complained  of 
was  that  tbe  defendant  was  "a  monster  In 
bis  passions,  licentious  In  bis  desires,  beastly 
In  bis  love,  brutal  when  thwarted  and  cow- 
ardly when  caught"  The  evidence  submitted 
to  the  jury  showed  that  tbe  defendant  was 
tbe  nude  of  the  girl  whom  be  killed,  a 
brother  of  her  mother.  It  was  fairly  to  be 
Inferred  from  the  proofs  that  be  desired  to 
marry  her,  notwithstanding  the  fact  that  a 
marriage  between  them  would  have  been 
Incestuous,  and  that.  If  this  could  not  be  ac- 
complished, he  desired  to  have  her  submit 
herself  to  bis  embraces  without  the  sanction 
of  a  marriage  ceremony.  Tbe  proofs  also 
fairly  support  the  Inference  that  be  killed 
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her  because  she  refused  to  submit  herself  to 
his  wishes.  In  view  of  these  facts.  It  seems 
to  us  that  the  prosecutor  was  within  his 
privilege  In  making  the  statement  which  was 
objected  to.  It  Is  necessary  for  the  proper 
administration  of  justice  that,  in  the  sum- 
ming up  to  the  Jury,  counsel  shall  be  given 
the  widest  latitude,  within  the  four  corners 
of  tbe  evidence,  and,  so  long  as  be  confines 
himself  to  tbe  evidence,  what  Is  said  by  him 
in  Its  discussion  by  way  of  comment,  de- 
nunciation, or  appeal  affords  no  ground  of  ex- 
ception. State  V.  Barker,  68  N.  J.  Law,  19. 
52  AtL  284. 

Tbe  last  cause  for  reversal  assigned  Is  that 
the  verdict  is  not  sustained  by  the  evidence. 
A  reference  to  tbe  decision  of  the  Court  of 
Errors  and  Appeals  in  the  case  of  State  v. 
Jaggers,  71  N.  J.  Law,  281,  58  Atl.  1014,  108 
Am.  St.  Rep.  746,  Is  all  that  is  necessary  for 
the  disposition  of  this  point.  It  Is  there 
pointed  out  that  under  tbe  136tb  section  of 
the  criminal  procedure  act,  as  originally 
passed  In  1894,  the  court  of  review  was  re- 
quired to  examine  the  evidence  for  the  pur- 
pose of  determining  whether  or  not  It  Justl-  . 
fled  the  verdict  of  the  jury;  but  that  since 
the  ammdment  of  that  section  by  the  revision 
of  1898  that  duty  was  no  longer  required  of 
the  reviewing  tribunal.  It  is  contended  by 
counsel,  in  his  argument,  that  the  certifica- 
tion by  the  trial  judge  of  tbe  entire  record 
of  tbe  proceedings  bad  upon  the  trial  is  . 
practically  the  same  as  If  this  court  had  la- 
sued  Its  certiorari  to  tbe  oyer  and  terminer 
to  send  up  tbe  evidence  in  the  cause.  He  re- 
fers to  a  suggestion  to  that  efCect,  made  by 
the  court  In  State  v.  Hummer  (N.  J.  Err.  & 
App.)  65  Atl.  249;  and  tbe  argument  based 
upon  this  suggestion  is  that  tbe  court,  having 
before  it  the  evidence  ought  to  examine  it  for 
the  purpose  of  determining  whether  it  justi- 
fies tbe  verdict  of  tbe  jury.  It  seems  to  us, 
however,  that  the  certification  of  the  proceed- 
ings before  it,  made  by  the  oyer  cannot  be 
treated  as  a  writ  of  certiorari.  TO  so  hold 
would  be  to  declare  that  the  Legislature 
could  confer  the  certiorari  power  upon  the 
court  of  oyer  and  terminer,  or,  rather,  upon 
a  convicted  defendant,  for  tbe  certification 
provided  by  the  statute  Is  not  left  to  the  dis- 
cretion of  the  court  which  makes  It,  but  to 
tbe  defendant  who  sues  out  the  writ  of  error 
to  review  the  judgment  against  him. 

We  conclude,  upon  an  examination  of  all 
the  matters  presented  to  us  on  the  reasons 
for  reversal,  and  by  tbe  assignments  of  error, 
that  the  conviction  under  rcfview  should  be 
affirmed. 


(7S  N.  J.  L.  «2) 
STATE  V.  DAVIDSON. 
(Suia-eme  Court  of  New  Jersey.    Jane  10,  1907.) 
Cbdurai.  Law— Writ  of  Ebbob— Paxstrup- 

TION   AS  TO  JUBIBDICTION. 

Though  the  caption  of  the  indictment  toxrul 
at  a  term  of  the  court  of  oyer  and  terminer, 
under   which   trial   was  had  I 
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quarter  sessions,  is  in  tlie  oyer,  and  notfilng 
else  in  the  record  shows  into  wliat  coart  the 
Indictment  was  returned,  and  it  does  not  ap- 
I>ear  how  it  was  transferred  to  the  quarter  ses- 
sions, and  there  appears  in  the  minutes  of  the 
quarter  sessions  an  order  that  "all  the  indict- 
ments this  day  found  be  retained  and  filed  in 
said  court  of  quarter  sessions  for  trial  or  other 
disposition,"  it  will  not  be  considered  that  the 
indictment  was  returned  into  the  quarter  ses- 
sions and  not  to  the  oyer,  and  that  no  order 
was  made  in  the  oyer  directing  the  lianding 
down  of  it  to  the  quarter  sessions  for  trial: 
but,  the  quarter  sessions  being  a  court  of 
general  jurisdiction,  its  proceedings  will  be  a*- 
snmed  to  be  regular,  and  all  things  necessary  to 
give  it  jurisdiction  will  be  presumed,  the  con- 
trary not  appearing. 

Brror  to  Court  of  Quarter  Sessions,  Mon- 
mouth County. 

Mamie  Davidson  was  convicted  of  a  crime, 
and  brings  error.    Affirmed. 

Argued  February  term,  1907,  before  FORT, 
HHNDRICKSON,  and  PITNEY,  JJ. 

Wesley  B.  Stout,  for  plaintiff  In  error. 
Henry  M.  Neviua,  for  the  State. 

FORT,  J.  Tbe  defendant  -was  convicted 
of  keeping  a  disorderly  bouse  in  the  court 
of  quarter  sessions  of  tbe  county  of  Mon- 
mouth. She  was  Indicted  by  the  grand  Jury 
of  that  county  at  the  October  term,  1906,  at 
a  court  of  oyer  and  terminer  held  by  the 
justice  of  the  Supreme  Court  and  the  judge 
of  the  court  of  common  pleas  of  that  coun- 
ty. The  caption  of  the  indictment  as  return- 
ed in  the  record  is  in  the  oyer.  Other  than 
the  language  of  the  caption  of  the  Indict- 
ment, nothing  in  the  record  shows  Into  what 
court  the  indictment  was  returned. 

It  appears  that  the  indictment  was  tried 
on  the  25th  day  of  October,  1906,  ttefore  the 
court  of  quarter  sessions  of  the  county,  and 
tbe  record  shows  the  following  order  made 
by  a  judge  of  that  court:  "Ordered  that  all 
the  indictments  this  day  found  tie  retained 
and  filed  in  said  court  of  quarter  sessions 
for  trial  or  other  dlsposlUon."  Why  this 
order  was  made,  and  how  It  came  to  be 
made,  or  how  the  indictment  was  transferred 
to  the  quarter  sessions  from  the  oyer,  does 
not  appear.  When  tbe  indictment  was  mov- 
ed In  the  quarter  sessions,  no  objection  was 
made  to  the  jurisdiction  of  that  court  or  that 
proper  order  tiad  not  been  made  by  the  oya 
to  band  down  the  indictment  to  tbe  quarter 
sessions  pursuant  to  statute  (P.  L.  1898,  S 
8,  p.  869).  The  plea  to  the  indictment  ap- 
pears to  have  been  that  of  not  guilty,  and  to 
bave  been  taken  in  the  quarter  sessions.  No 
allegation  is  made  that  there  was  any  defect 
In  the  Indictment  Itself. 

It  Ifl  now  contended  here  that  because 
there  appears  in  the  minutes  of  the  court  of 
quarter  sessions  the  order  above  referred  to 
directing  that  the  Indictment  shall  be  retain- 
ed In  that  court  that  this  shall  be  taken  as 
evidence  of  the  fact  that  tbe  Indictment  was 
returned  into  that  court,  and  not  to  the 
oyer,  and  that  no  order  was  made  in  the 
oyer  directing  the  handing  down  of  tbe  in- 


dictment to  the  quarter  sessions  for  trIaL 
We  do  not  think  that  this  contention  can  be 
sustained.  The  court  of  quarter  sessions 
had  jurisdiction  over  the  subject-matter  of 
this  indictment  That  fact  Is  not  question- 
ed. It  is  a  court  of  general  jurisdiction  and 
Its  proceedings  will  be  assumed  to  be  regular 
and  all  things  necessary  to  give  It  jurisdic- 
tion will  be  presumed  unless  the  contrary 
shall  appear. 

Another  ground  upon  which  this  proceed- 
ing could  have  been  defeated  technically, 
without  considering  the  question  raised.  Is 
that  there  are  no  assignments  of  error  In 
the  record,  as  required  by  the  practice  of 
this  court  on  error.  Nor  if  this  be  deemed 
to  be  the  entire  record  under  the  136th  sec- 
tion of  the  criminal  procedure  act  are  there 
any  grounds  stated  upon  which  the  plain- 
tiff In  error  relies  for  reversal,  as  required 
by  the  187th  sectioo  of  said  act  P.  U  1896, 
p.  915. 

The  judgment  of  tbe  Monmouth  quarter 
sessions  Is  affirmed. 


VINBLAIO)  HISTORICAI.  ft  ANTIQUARI- 
AN  SOCIETY  V.   LANDIS   et   aL 

(Court  of  Chancery  of  New  Jersey.    April  10, 
1907.) 

1.  ADiamSTBAKMU— Chakcekt    Ooubt— Rs- 
IfOVAL   OF  AdUINIBTBATION — GBOnROB. 

The  jurisdiction  of  the  Chancery  Court, to 
remove  the  administration  and  settlement  of  an 
estate  from  the  orphans'  court,  and  complete 
the  administration,  will  not  be  exercised,  ex- 
cept on  proof  of  fraud  or  mistake  in  the  pro- 
curement of  the'  account  or  in  the  prooeedmgs 
before  the  orplians'  court 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  22,  Executors  and  Administrators,  |  2009.] 

2.  SAKB— DiSOLOSUBB  OF   ASSETS. 

Where  an  executrix  was  also  personally  in- 
terested in  the  estate,  a  bill  in  chancery  would 
lie  to  compel  her  to  disclose  all  tlie  property, 
real  and  personal,  which  she  tlien  held  or  had 
held  during  her  administration  in  her  own  name, 
but  which  in  fact  she  held  in  trust  for  tlie 
benefit  of  the  estate,  though  in  the  absence  of 
fraud  or  mistake  the  court  oouid  not  compel 
her  by  answer  in  advance  to  reveal  or  dis- 
cover matters  of  wliich  complainant  could  com- 
pel a  discovery  in  the  orphans'  court 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  22,  Executors  and  Administrators,  |  216&] 

Bill  by  the  Vlneland  Historical  &  Anti- 
quarian Society  against  Matilda  T.  Landis, 
and  others,  to  remove  tbe  administration  of 
an  estate  to  the  Chancery  Court,  and  for  an 
accounting.    Relief  granted  In  part 

Leverett  Newcomb,  for  complainant  H. 
S.  Alvord,  for  defenidant  executrix.  0.  K. 
Landis,  for  other  defendants. 

LEAMINO,  y.  C.  (orally).  I  am  convinced 
that  no  benefit  will  be  derived  from  my  tak- 
ing this  matt»  under  advisement  I  am  en- 
tirely clear  In  my  own  mind  as  to  the  proper 
disposition  of  the  motions  at  this  time.. 
There  is  no  doubt  of  the  Jurisdiction  of  this 

court  to  entertain  bills  of  this,aabifiei,,ju)d 
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the  facts  may  go  to  the  extent  of  Inducing  this 
court  to  remove  bodily  the  settlement  of  the 
estate  from  the  orphans'  coort,  and  conclude 
the  administration  of  the  estate  here;  but 
that  Jarisdlctlon,  by  the  uniform  course  of  a 
long  line  of  authorities,  will  not  be  exercised, 
except  upon  the  establishment  to  the  satisfac- 
tion of  this  court  that  there  has  been  fraud 
or  mistake  In  the  procurement  of  the  account 
or  In  the  proceedings  before  the  orphans' 
court  A  more  limited  relief  Is  often  given 
by  this  court  In  case  where  this  court  can 
appropriately  be  of  service  to  the  orphans' 
court  In  its  administrative  work.  If  there 
are  matters  of  discovery  which  can  be  aided 
by  means  of  the  procedure  in  this  court, 
and  which  the  more  limited  powers  of  the 
orphans'  court  cannot  reach,  this  court  may 
appropriately  act  In  that  sphere  and  give  to 
complainant  the  benefit  of  such  procedure 
here;  but,  so  far  as  an  attempt  at  the  ad- 
ministration of  the  estate  in  this  court  is 
concerned,  jurisdiction  should  not  be  exer- 
cised, unless  there  Is  brought  to  the  knowl- 
edge of  this  court  conditions  of  fraud  or  mis- 
take in  the  procurement  or  settlement,  or  in 
the  proceedings  pending.  Further  progress 
of  this  case  may  disclose  conditions  which  de- 
mand for  complainant  a  broader  scope  In  the 
information  which  should  be  disclosed  to  him 
in  the  nature  of  a  discovery  by  defendants 
than  appears  at  this  time;  but,  at  this  stage 
of  the  proceedings,  it  Is  entirely  clear  that, 
under  the  averments  which  are  contained  in 
this  bill,  this  court  should  not  compel  an  an- 
swer in  advance  which  undertakes  in  any 
way  to  reveal  or  discover  matters  that  are 
<qtem  to  complainant's  procurement  In  the 
orphans'  court — that  is  to  say,  In  so  far  as 
the  bin  In  this  case  seeks  to  compel  through 
an  answer  statements  of  account  or  facts  or 
of  conditions  which  are  as  easily  procured  in 
the  orphans'  court  as  in  this  court,  that  court 
should  be  applied  to.  And  they  cannot  be  ap- 
propriately sought  through  a  claim  of  dis- 
covery in  this  court;  but,  where  information 
Is  appropriately  needed  In  which  the  orphans' 
court  has  no  means  of  procuring  disclosure, 
then,  of  course,  It  is  entirely  right  and  ap- 
propriate that  the  answer  itself  should  set 
forth,  in  response  to  the  interrogatories  of 
the  bill,  maUers  of  that  nature.  I  see  no 
way  that  this  court  can  properly  refuse  the 
complainant  his  right  to  a  discovery  embodied 
in  the  answer  In  response  to  the  interrogato- 
ries of  the  bill  touching  these  matters  which 
the  bill  all^^es  constitute  a  trusteeship  upon 
the  i>art  of  the  executrix  consisting  of  land 
and  personal  property  standing  in  her  name, 
and  concerning  which  the  complainant  has  no 
knowledge,  or  claims  to  have  indefinite  lutowl- 
edge.  If  tb«  executrix  is  able  to  proceed  with 
the  administration  of  this  estate  by  convert- 
ing the  real  estate  or  personal  property  which 
was  in  th^  name  of  the  deceased,  and  also 
which  was  in  her  name,  into  cash,  she  must 
necessarily  have  possession  of  or  the  means 
of  procuring  all  the  information  which  would 


be  necessary  to  enable  her  to  disclose  by  an 
answer  such  real  estate  and  personal  prop- 
erty as  stands  in  her  name  in  trust  for  the 
estate  of  the  deceased,  and  I  cannot  conceive 
that  It  would  be  In  any  sense  a  hardship  to 
call  upon  the  executrix  to  disclose  with  rea- 
sonable certainty  and  detail  a  list  of  such 
real  estate  and  personal  property  as  stands 
in  her  name  and  in  fact  l)elonged  to  decedent. 
And  I  can  also  conceive  that  It  would  be  ap- 
propriate for  complainant  to  seek  that  in- 
formation as  a  matter  of  equitable  right,  in- 
formation In  the  nature  of  discovery  to  which, 
I  think,  he  is  clearly  entitled  at  this  prelimi- 
nary stage;  but  I  cannot  conceive  that  the 
complainant  is  entitled  to  a  restatement  of 
accounts,  or  any  statements  of  account  In 
the  answers  to  be  filed,  or  to  any  matters  in 
the  nature  of  accounts  which  are  properly 
procurable  in  the  orphans'  court,  and  which 
that  court  can  easily  reach  by  its  ordinary 
procedure.  It  may  transpire  at  a  hearing  in 
this  cause  that  matters  may  be  disclosed 
wherein  it  becomes  necessary  to  remove  the 
entire  administration  to  this  court.  At  pres- 
ent there  is  nothing  suggested  In  the  bill 
which  would  seem  to  make  that  possible,  be- 
cause there  Is  no  fraud  clearly  averred;  and 
at  this  time  I  cannot  see  .the  propriety  of 
compelling  the  defendant  to  enter  Into  an  ac- 
count in  her  answer  further  than  is  neces- 
sary in  the  disclosure  of  the  assets,  the  title 
to  which  is  inaccessible  to  the  complainant— 
that  Is,  assets  the  title  to  which  Is  in  the  name 
of  the  trustee,  who  is  the  same  person  who 
Is  executrix,  and  the  knowledge  of  which  must 
be  in  her  possession.  It  may  be  a  burden  to 
list  the  property,  but  I  think  the  burden  is 
one  which  she  should  assume,  and  the  view 
which  I  entertain  will  lead  me  to  advise  an 
order,  which  counsel  may  prepare,  allowing 
the  motion  to  the  extent  that  I  have  indicated, 
and  denying  It  as  to  the  rest — that  Is  to  say, 
I  will  make  an  order  of  a  nature  which  ex- 
empts the  defendant  from  embodying  In  de- 
tail statements  of  account,  or  any  amplifica- 
tion of  the  account  already  stated — ^but  de- 
cline to  make  an  order  which  will  exempt  the 
defendant  from  making  a  disclosure  of  the 
property  which  stands  in  the  name  of  the 
executrix. 

Mr.  Newcomb:  That  applies  to  both  the 
real  and  personal  assets? 

The  Court:  Yes,  any  property  In  the  name 
of  the  executrix  which  belongs  to  the  estate. 
I  think  It  Is  extremely  Important  that  there 
somewhere  be  made  an  exact  record  of  that 
property.  Her  duties  as  executrix  are  in- 
consistent with  her  interest  as  a  hold»  of 
the  legal  estate,  and  I  think  such  property 
should  be  made  a  matter  of  record.  Just 
what  assets  of  that  nature  there  are  I  think 
complainant  should  be  made  acquainted  with. 
I  feel  entirely  clear  that  the  views  which  I 
have  suggested  in  a  rough  way  are  entirely 
within  the  line  of  the  adjudications.  All  the 
cases  which  I  have  seen  clearly  point  to  that 

view.    So  far  as  the  money  due  ta  thfi,exee-„ 
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ntriz  l8  concerned,  as  referred  to  in  the  will, 
I  can  see  no  difference  between  a  plain  legacy 
to  an  ezecntrlz  of  a  specific  amount,  and  a 
direction  In  the  will  that  there  be  paid  to 
her  80  mnch  money  which  the  testator  saya 
he  owes  her.  I  ^cannot  see  that  It  Is  material 
what  that  money  was  owing  for.  Therefore 
there  need  not  be  any  disclosure  of  the  Items 
of  the  Indebtedness  which  the  will  expressly 
recognizes  as  existing  indebtedness.  I  think 
counsel  can,  with  the  suggestions  which  I 
have  made,  prepare  an  order  which  will  meet 
the  Interests  of  the  case. 

Mr.  Alvord:  In  regard  to  giving  a  detailed 
description  of  the  real  estate  that  was  stand- 
ing in  the  name  of  Matilda  T.  Landis,  the 
defendants  desire  to  know  whether  that  re- 
fers to  what  Is  now  left  of  the  estate  or  what 
was  standing  In  her  name  at  the  time  of  the 
decease  of  the  testator. 

The  Court:  I  think  Miss  Landis  ought  to 
disclose  a  list  of  all  assets  that  have  been  in 
her  name  from  the  beginning.  I  think  such 
a  list  ought  to  exist  somewhere  in  this  court, 
or  in  the  orphans'  court  It  is,  to  my  mind, 
an  important  thing  that  such  a  list  l>e  made. 
I  am  not  assuming  for  a  moment  tliat  It 
would  be  witliin  the  field  of  possibilities  for 
Miss  Landis  to  abuse  her  trust — I  know  to 
the  contrary — but  I  do  think  that  an  orderly 
administration  should  record  such  a  list. 

Mr.  Alvord:  A  large  number  of  pieces  of 
real  estate  have  been  sold  and  disposed  of 
by  her  and  put  in  the  estate  as  part  of  the 
estate  In  the  same  manner  as  if  the  land 
had  belonged  to  Charles  K.  Landis;  that  Is, 
stood  In  his  name  at  the  time  of  his  death. 
Is  It  material,  and  la  it  desirable,  that  the 
executrix  should  list  that  for  the  present  pur- 
poses by  way  of  answer  t  Or  will  It  be  con- 
sidered sufficient  if  the  executrix  by  way  of 
answer  now  sets  forth  what  lands  she  has 
still  remaining  undisposed  of  that  were  In  her 
name  at  the  time  of  the  decease  of  Charles 
K.  Landis  which  all  now  operate  as  a  trust 
in  her  bands? 

The  Court:  The  theory  of  my  decision  la 
such  that  it  would  not  necessarily  call  for 
a  list  of  that  which  has  already  been  sold; 
but  I  think  it  would  be  well  and  desirable  to 
have  a  list  of  the  whole,  that  which  has  been 
sold  and  that  which  may  still  be  on  liand. 

Mr.  Newcomb:  I  cannot  tell  how  the  trust 
estate  has  been  administered  without  seeing 
a  statement  of  what  she  had  from  the  com- 
mencement or  what  she  is  possessed  of. 

The  Court:  I  think  she  ought  to  supply 
with  her  answer  information  showing  what 
property  there  has  been  from  the  beginning 
in  her  name  belonging  to  the  estate  of  Charles 
K.  Landis. 

Mr.  Alvord:  That  will  be  quite  an  under- 
taking, and,  of  course,  I  will  endeavor  to 
comply  with  that  order  to  the  very  best  of 
our  ability;  but  we  would  like  by  the  order 
to  be  given  some  considerable  time  for  that 
purpose.  I  don't  mean  an  unreasonable  time. 
but  a  reasonable  length  of  time.    I  would  sug- 


gest that  we  be  allowed  GO  days  In  which  to 
prepare  an  answer,  and  If  I  should  require 
n  longer  time  than  tliat  I  can  apply  to  the 
court. 

The  Court:    I  see  no  difficulty  about  that. 

Mr.  Newcomb:  And  the  order  that  we  try 
to  agree  upon  should  include  all  of  the— 
points? 

The  Court:    Zes,  that  la  the  better  way. 


(n  N.  J.  i<.  iM) 
MAONXnt  T.   TORB. 

(Supreme  Court  of  New  Jersey.    Jmie  10,  lOOT.) 

1.  Mumcim.  C0BPOKA.T10NB  —  Poucx  —  Bx* 

HOVAI.. 

Under  the  tennre  of  office  act  (P.  L.  1880, 
p.  26)  a  member  of  the  police  force  of  a  city 
cannot  be  removed  by  the  city  council  because 
of  Ineligibility  existinx  at  the  time  of  his  ap- 
pointment. 

[Ed.  Note.— For  eases  in  point,  see  Cent.  Dig. 
vol.  86,  Municipal  Corporations,  {  482.] 

2.  Quo  Wabbarto— TiTue  to  Officb— Puca^ 

A  plea  to  an  information  in  the  nature  of 

3U0  warranto,  setting  up  title  to  the  office  in 
efendant,  and  praying  that  It  be  allowed  and 
adjudged  to  him,  If  it  is  bad  in  that  aspect, 
cannot  be  sustained  onder  section  12  of  the 
quo  warranto  act  (P.  L.  1908,  p.  878)  as  a  plea 
of  want  of  title  In  the  relator. 
(Syllabus  by  the  Court.) 

Quo -warranto  by  Tliomas  Magnor  against 
John  Yore.  Demurrer  to  plea  overruling  • 
judgment  of  ouster. 

Argued  February  term,  1807,  before  GAR- 
RISON.  SWAYZB,  and  TRBNCHARD,   JJ. 

James  Benny  and  Otlbert  (Collins,  for  relat- 
or.   Elmer  W.  Demarest.  for  defendant. 

SWATZB,  J.  We  are  satisfied  that  there 
has  been  no  laches  on  the  part  of  the  relator, 
and  the  motion  of  the  defendant  to  dlsmlsa 
the  proceedings  must  be  denied,  with  costs. 

We  think  the  motion  to  strike  out  the  plea 
ought  not  to  prevail.  Although  there  may 
be  some  doubt  whether  it  is  properly  framed, 
we  Incline  to  the  opinion  that  It  may  be  look- 
ed at  as  a  plea  that  the  office  was  vacant  at 
the  time  of  Tore's  appointment,  but  we  need 
not  enlarge  upon  the  subject,  since  we  think 
the  plea  Is  bad  In  substance. 

The  plaintiff  was  chief  of  police  of  Bay- 
onne.  appointed  December  16,  1902,  entered 
upon  the  duties  of  his  office  January  1,  1903. 
and  i>erformed  the  same  until  February  10, 
1006,  when  the  present  attempt  to  oust  him 
was  made.  There  was  no  written  charge 
against  him.  The  plea  sets  up  that  the  of- 
fice was  vacant  at  the  time  defendant  was 
appointed  because  the  relator  did  not  poesesa 
the  qualifications  required,  some  by  the  stat- 
ute and  some  by  the  rules  and  regulations 
adopted  by  the  common  council  and  in  ftoroe 
at  the  time  of  the  relator's  appointment 

The  act  of  1899  (P.  L.  1899,  p.  26)  enacts 
that  no  officer  or  employ^  In  the  police  de- 
partment of  any  city  shall  be  removed  from 
office  or  employment  therein,  except  for  just 
cause  as  provided  by  the  first  aeetion  of  the 
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act,  and  then  only  after  a  written  charge, 
atattng  the  cause  of  complaint,  shall  tiave 
been  preferred  and  publicly  examined  by  the 
appropriate  munldpal  board  upon  reasonable 
notice  to  the  person  charged.  The  Intent  of 
the  act  Is  declared  to  be  to  give  a  fair  trial 
and  reasonable  opportunity  to  make  his  de- 
fense. This  act  extended  to  all  officera  and 
employte  and  all  dtles  the  provisions  of  the 
act  of  1892  (Oen.  St  p.  1546,  |  S9S)  as  to 
chiefs  and  captains  of  police  In  second  class 
dtlee,  which  latter  act  also  would  be  applica- 
ble to  the  present  case  if  not  superseded  by 
the  act  of  1899. 

The  act  makes  no  distinction  between  offl- 
eers  de  facto  and  officers  de  jure.  The  ob- 
ject of  the  l^slatlon  was  to  Improve  tbe 
character  and  dlsdpllne  of  the  police  force 
by  securing  tbe  memben  In  their  positions 
during  good  behavior,  and  to  prevent  their 
removal  for  partisan  and  personal  reasons 
not  affecting  their  character  or  effidoicy  as 
policemen.  These  reasons  are  quite  as  appli- 
cable to  de  facto  officers  as  to  officers  de 
]nre.  The  act  permits  their  removal  only 
for  incapacity,  misconduct,  nonresldence,  or 
disobedience  of  Just  rules  and  regulations. 
Ndther  of  these  causes  Includes  Ineligibility 
at  the  time  of  appointment  This  court  has 
Intimated  'la  a  previous  case  ttiat  a  police  of- 
ficer cannot  be  removed  for  conduct  prior 
to  entry  upon  the  service.  Campbell  v.  Po- 
lice Commissioners,  71  N.  J.  Law,  98,  68  Atl. 
84.  If  the  relator  was  Ineligible,  the  proper 
method  to  oust  him  was  by  quo  warranto. 
Bnt  even  if  the  statute  permitted  removal 
for  tBellglblllty  existing  at  the  time  of  the 
appointment  tbe  plea  falls  to  show  that  the 
gtatutory  procedure  was  followed.  Aa  far 
as  appears,  no  charges  were  made,  no  no- 
tice given  the  relator,  and  no  bearing  had. 
The  plea  falls  to  show  a  legal  removal  of 
the  relator,  or  a  vacancy  In  the  office  at  the 
time  defendant  was  appointed,  and  therefore 
falls  to  show  title  to  the  effloe  In  him. 

It  Is  said,  however,  that  since  the  act  of 
1896  (Gen.  St  p.  2685,  i  12),  now  Induded 
In  the  revised  act  as  section  12  (P.  L.  1908, 
p.  S79),  the  title  of  the  relator  may  also  be 
put  In  Issue.  Lane  v.  Otis,  68  N.  J.  Law,  64, 
52  Atl.  303 ;  Id.,  68  N.  J.  Law.  656.  54  Atl. 
442.  Tbe  question  remains,  then,  wbether 
the  pleadings  are  effective  for  that  purpose. 
We  think  they  are  not  The  plea  Is  In 
form  a  single  plea  In  bar  setting  up  title 
to  tbe  office  In  the  defendant  and  praying 
that  it  may  be  allowed  and  adjudged  to  him. 
Such  a  plea  does  not  put  In  issue  the  title  of 
the  relator  except  indirectly.  If  It  should  be 
held  that  the  title  of  the  relator  also  Is  put 
In  issue  by  such  a  plea,  we  should  have  the 
anomaly  of  a  single  plea  tendering  two  dis- 
tinct Issues.  It  may  well  be  that  since  the 
act  of  1805  tbe  old  rule  forbidding  more 
than  one  plea  in  quo  warranto  (State  v. 
Roe,  26  N.  J.  Law,  215)  is  not  applicable  to 
proceedings  under  the  act  of  1884,  now  sec- 


tion 4  of  the  revised  act  (P.  L.  IOCS,  p.  377). 
but  the  defenses  are  of  a  different  character 
and  require  different  pleas.  One  attacks 
merely  the  right  of  the  plaintiff  to  file  the 
information  In  his  own  name,  and  not  In  the 
name  of  ttie  Attorney  General,  as  a  dtizen 
not  daimlng  the  office  might  do  with  leave 
of  court  P.  L.  1903,  p.  875.  |  1;  State  ex 
rel.  Mitchell  v.  Tolan,  S3  N.  J.  Law,  195,  198^ 
199.  In  the  present  case  the  defendant  has 
by  his  plea  relied  upon  his  own  title,  and  It 
cannot  now  be  sustained  merely  as  an  at- 
tack upon  the  right  of  the  relator  to  proceed 
In  Ills  own  name  without  leave  of  the  court 
Since  the  plea  falls  to  show  a  good  title  to 
the  office  In  the  defendant  the  relator  is  en- 
titled to  Judgment  of  ouster  upon  the  dsmxa* 
rer. 

m  K.  J.  m  828) 
SHINK  v.  ETJKIMBRLB  «t  aL 

(Court  of  diancery  of  New  Jersey.     Bfay  ^ 
1907.) 

CoKPOBATTona  —  Insoi.vkiiot— JOTMuanm  ~ 
Suits  to 'Set  Asidi. 

General  Corporation  Act  I  (  64,  86  (P.  ts 
1896,  pp.  298,  304),  making  preferments  in  con- 
templanon  of  insolvency  void,  does  not  authorize 
eqafty  at  the  snit  of  the  receiver  of  a  corporsi- 
tlon  to  set  aside  a  judgment  against  ft  la 
favor  of  the  wife  of  its  president,  resulting 
from  his  activity  in  her  behalf  and  the  puv 
poselsas  inaction  of  tlie  remaining  directors. 

Bill  by  CUfton  0.  Shlno,  receiver,  against 
Gustavo  A.  Kummerle  and  others,  to  set 
aside  a  Judgment  Decree  dismissing  tbe  bill 
advised. 

Thompson  &  Cole^  for  complainant  BL  A. 
Armstrong,  for  defendants. 


.  LBAMING,  y.  a  I  am  nnable  to  reach 
'the  condusion  contended  for  by  complainant 
It  la  clear  that  to  relieve  against  the  judg- 
ment in  question  the  provisions  of  sections 
04  and  86  of  tbe  general  corporation  act 
(P.  L.  1896,  pp.  296,  304),  must  be  extended  be- 
yond their  terms  and  beyond  any  scope  here- 
tofore given  to  these  sections  by  the  adjudi- 
cated cases. 

Had  the  evidence  disclosed  a  concerted 
plan  among  the  directors  to  protect  this 
claim  by  permitting  it  to  go  to  judgment 
and  then  to  pecure  a  receivership  to  prevent 
the  procurement  of  other  judgments,  it  would 
|>e  difficult  to  distinguish  the  transaction  in 
its  inherent  quality  from  a  confessed  judg- 
ment or  a  voluntary  transfer  of  assets  by 
way  of  preference ;  but  I  am  compelled  from 
the  evidence  to.  view  the  judgment  as  the 
legitimate  result  of  selfish  activity  upon  the 
part  of  the  president  in  behalf  of  his  wife, 
involuntarily  aided  by  a  purposdess  Inaction 
upon  the  part  of  the  remaining  directors. 
The  Court  of  Chancery  cannot  relieve  against 
tills  unfortunate  and  unjust  situation. 
I  will  advise  a  decree  dismissing  the  bill.  , 
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m  N.  J.  L.  225) 

QUINI^AN  et  al.  y.  WELSH. 

(Sapreme  Court  of  New  Jersey.    June  10, 
1007.) 

New  Tbiai/— Excessive  Dahaobs. 

On  a  rule  to  show  cause,  in  an  action  for 
injuries  to  real  property,  wnere  the  damages 
found  are  alleged  to  be  excessive,  the  verdict 
will  not  be  set  aside  on  a  mere  preponderance 
of  proof,  nor  unless  it  is  so  evident  that  the 
jury  Iiave  erred  as  to  convince  of  mistake,  prej- 
udice, or  partiality. 

[E!d.  Note.— For  cases  in  point,  see  Gent.  Dig. 
vol.  87,  New  Trial,  {{  15a-15S.] 

(Syllabus  by  the  Court.) 

Action  by  Bridget  Qulnlan  and  John  Quln- 
lan  against  Michael  Welsh.  Verdict  for 
plaintiffs.    Rule  to  show  cause  discharged. 

Argued  February  term,  1907,  before  GAR- 
BISON,   SWAYZE,  and  TBENCHARD,   JJ. 

Frederic  M.  P.  Pearse  and  Robert  Ad- 
rain,  for  plaintiffs.  Alan  H;  &  Tbeo.  Strong, 
for  defendant 

TBENCHARD,  J.  This  action  was  brought 
by  the  plaintiffs  against  tbe  defendant  to  re- 
cover damages  for  injuries  alleged  to  have 
been  done  to  the  property  of  the  wife,  Brid- 
get Qulnlan,  by  reason  of  the  unlawful  cut- 
ting down  pf  the  highway  known  as  Main 
street  in  front  of  her  projwrty  in  the  borough 
of  South  Amboy.  A  t  tbe  trla  1  there  was  testi- 
mony tending  to  show  that  the  work  was 
done  by  tbe  defendant,  and  that  It  was  done 
without  lawful  authority. 

Tbe  trial  Judge  correctly  charged  the  Jnry 
"that  the  damages  must  be  limited  to  the 
value  of  the  loss  of  enjoyment  of  the  prop- 
erty from  some  time  In  August  or  September, 
1906,  until  the  18th  day  of  December,  1905." 
Hatfield  v.  Central  Railroad  Company,  33  N. 
J.  Law,  251;  Ackerman  v.  Nutley,  70  N.  J. 
Law,  438,  57  Atl.  150.  The  Jury  formd  a 
verdict  for  the  plaintiffs  for  $150.  The  de- 
fendant was  allowed  a  rule  to  show  cause 
why  tbe  verdict  should  not  be  set  aside,  and 
assigns  numerous  reasons  why  the  rule 
should  be  made  absolute.  However,  the  only 
reason  argued  is  that  under  the  rule  laid 
down  by  the  trial  Judge  the  damages  were 
excessive.  To  be  sustained  the  verdict  must 
be  supported  upon  the  theory  of  the  law  up- 
on which  It  was  submitted  to  the  Jury.  Sens- 
felder  t.  Stokes,  69  N.  J.  Law,  86,  64  Atl. 
517.  We  think  the  verdict  in  this  case  may 
be  thus  sustained. 

Witnesses  called  by  the  plaintiffs  testified 
in  effect  that  the  work  of  grading  was  begun 
in  August,  1905,  and  continued  until  Decem- 
ber 18,  1905,  when  the  summons  was  Issned; 
that  the  property  of  Mrs.  Qulnlan  abutting 
the  cut  consisted  of  two  dwelling  houses 
erected  on  a  lot  having  a  front  of  75  feet  on 
Main  street;  that  one  of  these  houses  was 
u  single  house.  In  which  Mrs.  Qulnlan  resid- 
ed with  her  husband;  that  tbe  other  house 
was  one-half  of  a  double  house,  which  one- 
half  was  rented  for  (S  per  month ;  that  the 
bouse  In  which  tbe  plaintiffs  resided  had 


been  rented  years  ago,  before  It  had  been 
Improved,  for  $20  per  month;  that  at  the 
time  tbe  work  was  commenced  the  honses 
were  eighteen  Inches  above  grade;  that  the 
cut  was  made  4  feet  6  inches  below  this; 
that  the  curbstones,  sidewalks,  and  fences 
fell  down,  rendering  it  Impossible  to  mter 
tbe  premises  from  the  front  Some  of  this 
testimony  was  contradicted  by  witnesses  on 
the  part  of  tbe  defendant,  bat  it  was  the 
province  of  the  Jury  to  say  to  which  the 
greater  credit  should  be  given.  On  a  mle  to 
show  cause,  in  an  action  for  injuries  to  real 
property,  where  tbe  damages  found  are  al- 
leged to  be  excessive,  the  verdict  will  not  be 
set  aside  on  a  mere  preponderance  of  proof, 
nor  unless  it  is  so  evident  that  the  Jury  have 
erred,  as  to  convince  of  mistake,  prejudice 
or  partiality.  Merrltt  v.  Harper,  44  N.  J. 
Law,  73. 

We  find  no  such  canae  for  dlstorblng  tbia 
verdict,  and  the  rule  to  show  cause  will  be 
discharged,  with  costs. 

(71  N.  J.  Bq.  M) 

8CHULTZB  v.  SOUULTZB. 

(Court  of  Chancery  of  New  Jersey.     May  28, 
1907.) 

DiVOHCE— GUBTODT  OF  OEILDBKN. 

Defendant,  after  divorce  I)ecan8e  of  hi* 
adultery,  married  his  paramonr,  and  his  three 
children  were  awarded  to  the  custody  of  tbe 
mother;  defendant  being  directed  to  pay  her 
alimony,  which  he  did  intermittently.  Held, 
that  while  the  order  might  be  modified  to  allow 
a  boy,  after  arriving  at  the  age  of  16,  at  his 
request,  to  go  with  his  father,  the  other  two 
children,  a  girl  of  14  and  a  boy  of  10,  would 
be  allowed  to  remain  in  the  care  of  the  mother. 
[Ed.  Note. — For  cases  in  point,  see  C!enL  Dig. 
vol  17,  Divorce,  f  793.] 

Action  by  Emily  Scbultze  against  Fred 
O.  A  Schultze.  On  petition  of  defendant  for 
custody  of  children  after  the  granting  of 
complainant's  prayer  for  a  divorce.  Denied 
in  part 

James  D.  Carton,  for  complainant  James 
W.  Miller,  for  defendant 

PITNBX,  V.  0.  (orally).  The  girl  is  15 
years  old.  She  Is  of  an  age  to  choose  for 
herself.  I  have  talked  with  her  privately, 
I  have  seen  her,  and  I  shall  decline  positive- 
ly to  make  any  order  with  regard  to  her. 
That  ends  that  If  she  chooses  to  go  with 
her  father,  she  can  go.  I  know  about  the 
case.  I  think  that  it  is  very  likely  that  the 
second  Mrs.  Schultze  is  a  very  decent  woman. 
In  a  way,  as  decent  as  such  a  woman  can  be 
with  the  history  that  I  know  of  her.  I  mean 
the  second  Mrs.  Schultze.  But  I  shall  iwsi- 
tiveiy  decline  to  make  any  order  wltb  regard 
to  the  girl.  I  will  bear  you  farther,  if  yon, 
Mr.  Miller,  have  anything  to  suggest  about 
the  boy;  I  have  examined  him  privately, 
and  find  he  does  not  wish  to  leave  bis  moth- 
er and  go  with  his  father.  The  afiBdavlts  of 
tbe  defendant  show  ^^a^oy^^'Kiy^  "" 
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Ilance  apon  human  erldence— this  woman  Is 
bringing  up  her  children  properly,  as  well  as 
she  can  on  the  scanty  means  she  has;  and 
the  children  both  go  to  school.  Their  teach- 
ers say  thqr  stand  high  in  their  classes.  Ton 
hare  read  the  aflSdavlts,  I  imppoae.  OThe 
court  looks  entirely  to  tiie  welfare  of  the 
<Alldren.  That  Is  as  thoroughly  settled  as 
anything  In  the  state  of  New  Jers^  can  be. 
When  It  comes  to  ordering  as  to  the  custody 
of  a  girl  15  years  old,  yon  come  Into  a  differ- 
ent atmosphere  and  a  different  line  of  law 
entirely.  When  a  child  passes  14  the  gen- 
eral rule  to  they  have  a  choice  as  to  the 
guardianship  and  custody,  and  I  positively 
decline  to  make  any  order  now,  once  for  all, 
with  regard  to  the  girl.  I  will  hear  yon 
about  the  boy.  If  she  chooses  to  go  with  her 
father,  I  have  nothing  to  say ;  but  she  don't, 
doesn't  want  to  go  with  him;  she  doesn't 
want  to  go  and  be  under  the  control  of  his 
wife,  and  I  certainly  b<»K>r  her  for  it. 

Mr.  Miller,  on  behalf  of  the  defendant  pe- 
titioner, waa  here  heard  at  length. 

PITNET,  y.  O.  This  case  stands  In  this 
wise:  The  petitioner,  Mrs.  Schultze  (Mrs. 
Emily  Schultze),  and  the  defendant  were 
married  a  great  many  years  ago,  and  had 
three  children.  They  were  then  very  poor. 
They  are  all  foreigners.  I  believe  the  hus- 
band was  unable  at  one  time  to  earn  any- 
thing for  his  living,  for  at  the  trial  of  this 
cause  the  petitioner  produced  letters  from 
iier  husband  to  her  in  which  he  begged  her 
to  sing  In  ordinary  saloons,  or  anywhere,  to 
get  money  to  pay  living  expenses,-  to  pay 
money  to  him  in  order  to  live.  She  was  a 
devoted  wife.  I  do  not  say  that  he  waa  not 
an  Industrious  man  trying  to  do  the  best  he 
oould;  but  she  was  a  devoted  wife.  They 
had  three  children,  a  boy,  a  girl,  and  a  boy. 
Finally,  he  got  a  position  as  Immigrant 
agent  for  the  New  York  Central  Railroad,  or 
some  other  railroad,  whose  business  was  at 
Hoboken.  He  went  to  live  there.  Now,  the 
present  Mrs.  Schultze  was  not  at  that  time  a 
good  housewife.  She  did  the  best  she  could. 
She  was  a  musical  character,  and  she  was 
not  what  you  call  a  business  man's  wife, 
and  perhaps  she  didn't  keep  things  as  tidy 
about  the  house,  and  her  children,  as  she 
would  desire  to  do;  but,  be  that  as  it  may, 
about  that  time  the  husband  became  infatu- 
ated with  Miss  Meyer,  and  neglected  his 
wife,  and  stayed  away,  and  ran  away  with 
this  Miss  Meyer,  lived  with  her  In  an  apart- 
ment over  In  New  York  City  until  his  wife 
hunted  him  up  and  ran  him  down,  and 
caught  him  in  the  act,  so  to  speak.  He  was 
spending  his  money  on  this  other  woman  and 
was  neglecting  his  family.  These  are  solid 
facts  that  were  proven  before  me  at  the 
hearing  on  the  merits.  She  then  brought  a 
suit  for  divorce  against  him  on  the  ground 
of  adultery,  and  the  case  was  proven  beyond 
ail  peradventure,  although  both  the  defend- 


ants, Mr.  Schultee  and  Miss  Meyer,  swore 
point-blank  that  there  never  had  been  any 
Improper  conduct  betwewi  them.  Well,  that 
is  quite  usual,  but  it  doesn't  show  a  vary 
hlgji  moral  tone  on  the  part  of  either.  Now, 
I  granted  a  divorce.  In  the  meantime  these 
children  were  in  the  custody  of  the  father, 
with  the  privilege  to  the  mother  to  see 
them.  That  privilege  was  exercised  in  such 
a  manner  on  the  part  of  the  husband  tibat 
she  did  not  get  a  fair  chance  to  see  them; 
but  he  went  out  to  East  Orange,  or  some- 
where there,  or  South  Orange,  somewhere 
there,  and  rented  a  house  and  lived  with  this 
Miss  Meyer,  and  had  his  three  children  there 
in  the  same  house  with  her,  and  poor  Mrs. 
Schultse  went  and  took  board  or  rooms  In  a 
bouse,  the  rear  of  which  backed  up  on  the 
rear  of  the  house  In  which  her  husband 
was  living,  so  that  she  could  see  and  watch 
her  children  playing  In  the  back  yard.  Now, 
that  waa  all  proved  to  my  satisfaction.  His 
sister's  house,  I  believe,  was  the  place  where 
by  order  of  the  court  she  should  go  and  see 
I^r  children  once  a  week.  It  waa  a  mere 
mockery,  the  chance  she  had  to  see  them, 
unless  she  went  to  this  house  and  saw  them 
there  in  the  custody  of  her  husband's  mis- 
tress. 

This  was  pending  suit  Now,  after  I  pro- 
nounced a  decree  of  divorce  In  favor  of  Mrs. 
Schultse  against  her  husband,  the  question 
arose  as  to  the  custody  of  those  children. 
They  were  much  younger  than  they  are  now. 
'  That  was  seven  years  or  more  ago.  The 
oldest  boy,  I  think,  was  but  nine  years  old 
then,  the  girl  seven.  Then  the  little  fellow 
there  was  a  boy  two  or  three  years  old. 
I  had  an  (ntervlew  with  them.  They  didn't 
want  to  go  with  their  mother.  They  wanted 
to  stay  with  their  father.  There,  of  course, 
was  a  case  of  influence;  but  I  made  up  my 
mind  I  would  never  commit  those  children 
to  the  care  of  a  man  who  was  living  in  open 
adultery  with  a  woman,  and  I  didn't  I  com- 
mitted them  to  the  care  of  the  mother,  and 
made  the  father  pay  the  keep  of  them,  and 
I  have  never  done  a  thing  In  my  life  that  1 
look  back  upon  with  more  satisfaction  than 
upon  that  order.  Shortly  afterwards,  the 
father  married  hto  paramour,  and  she  is  his 
wife  to-day.  And  it  is  to  that  home,  compos- 
ed of  that  father  and  his  former  paramour, 
that  I  am  asked  to  send  these  children.  Now, 
about  four  years  ago,  I  think  It  Is,  an  ap- 
plication was  made  by  the  father  to  have  the 
custody  of  these  children  taken  away  from 
the  wife.  She  went  Immediately  after  the 
divorce  to  live  in  Ocean  Grove.  She  has 
been  living  there  ever  since,  and.  If  there  Is 
one  place  in  the  state  of  New  Jersey  above 
another  where  the  children  would  be  brought 
up  in  a  clean  atmosphere,  it  is  Ocean  Grove. 
It  Is  a  religious  community;  no  liquor  sold 
there,  I  believe,  or  anything  of  that  kind; 
all  good,  pious  Methodists,  Sunday  schools 
and  public  schools,  and  everything  of  the  best 
character.  I  honored  her  choice  golngwthWE^.^ 
uigitized-by  ^C)OXlv: 
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Well,  on  the  father's  application  on  that  oe- 
caslon,  the  children  were  brought  before  me 
at  Jersey  City,  and  a  crowd  of  witnesses  on 
each  side  were  sworn  as  to  how  the  mother 
was  taking  care  of  them.  One  difficulty  that 
she  labored  under  all  the  while  was  that  her 
husband  would  not  pay  her  alimony  regular- 
ly, held  back  her  alimony,  and  she  had  these 
three  children  to  support;  and  that  difficulty 
has  been  continued  ever  since,  and  I  will 
speak  of  It  In  a  moment.  On  that  occasion  I 
saw  the  oldest  boy  was  getting  too  big  for 
Ills  mother  to  control,  and  I  gave  him  to  the 
father.  He  was  then,  I  think,  12  years  old. 
He  was  willing  to  go,  and  I  gave  him  to  the 
father.  I  think  probably  I  did  right  then. 
I  have  no  kind  of  doubt  about  It  Tou  see 
the  situation  Is  such  that  it  is  Incurable. 
When  a  husband  and  wife  are  separated  In 
that  way,  the  case  is  one  that  the  court  can- 
not cure.  They  have  only  to  choose  the  less- 
er of  the  two  evils.  They  cannot  pat  those 
children  where  they  ought  to  be,  with  the 
care  of  their  own  father  and  mother,  living 
together  as  man  and  wife,  according  to  the 
laws  of  God  and  man.  It  Is  Imirasslble  for 
the  court  to  cure  that  disease,  and  that 
disease  la  due  to  the  Improper  actions  of  the 
father.  He  Is  the  man  that  is  to  blame  for 
the  present  situation,  and  for  the  situation  as 
it  has  been  ever  since  he  became  infatuated 
with  this  Miss  Meyer.  He  is  the  one  that  Is 
to  blame.  I  gave  the  boy  to  the  father. 
Probably  I  did  right  I  hope  I  did.  But  I 
left  the  little  girl  and  the  other  little  boy 
with  the  mother,  and  at  that  time  the  girl 
was  only  11  years  old.  I  found  that  she  knew 
enough  to  know  that  her  father  was  com- 
mitting a  crime.  She  knew  enough  to  know 
that  He  was  living  with  the  very  woman 
that  he  lived  with  in  open  adultery,  and  that 
she  had  lived  in  the  bouse  with,  and  she  did 
not  want  to  go  with  her  father,  and  gave 
that  as  a  reason.  They  have  lived  at  Ocean 
Orove  ever  since,  and  the  father  has  an  order 
that  be  should  have  access  to  those  children. 
The  trouble  has  been  he  has  not  paid  his 
alimony.  Time  and  again  that  poor  woman, 
has  come  to  me  here  and  has  written  to  me 
that  her  husband  was  behind  in  his  payment 
Well,  the  moment  she  employed  a  lawyer  she 
bad  to  pay  money  out  So  in  order  to  save 
that  I  undertook  myself  to  try  and  force  that 
man  to  be  prompt  in  his  payments.  He  made 
all  sorts  of  excuses,  wanted  the  amount  cat 
down,  and  all  that  sort  of  thing.  I  reduced 
the  alimony,  though,  from  $12,  I  believe,  to 
$10,  something  like  that  at  the  time  I  took 
the  oldest  boy  away.  And  it  has  been  one 
struggle  from  that  time  to  this  to  have  that 
man  pay  his  alimony.  I  have  written  him, 
and  then  he  would  pay  ap  in  part— never 
would  pay  np  In  full.  The  poor  woman 
would  be  behind,  in  debt  to  tbe  grocery  man. 
doctor,  and  all  that  sort  of  thing,  and  he  all 
the  while  refusing  to  pay.  No  reason  In  the 
world  that  I  could  see  except  pure  ugliness. 
A  man  that  does  that  kind  of  thing  does  not 


commend  himself  to  the  court  as  the  proper 
person  to  have  the  care  of  a  boy  to  bring  op. 

Finally,  about  six  months  ago,  I  wrote 
her  to  make  iQ)  a  statement  as  well  as  she 
could  of  the  arrears,  and  also  a  statemmit  of 
the  amount  of  debts  she  owed  for  want  of 
this  money.  She  made  it  up  the  best  she 
could,  and  I  ordered  my  clerk  to  make  xsp  af- 
fidavits and  statements,  and  he  made  than 
up  and  sent  them  to  her  and  she  swore  to 
them,  and  then  I  sent  them  to  a  lawyer,  Mr. 
Cook  Coukling,  near  where  the  defendant  Ut- 
ed,  to  prosecute,  and  he  compelled  the  defend- 
ant to  pay  what  tbe  defendant  admitted  he 
owed.  It  Was  not  as  much  as  the  petitions 
claimed,  and  she  says  now  she  has  not  been 
paid  In  full,  bat  I  take  it  for  granted  she 
has. 

Now,  then.  In  the  face  of  all  that  be 
comes  in  and  wants  the  custody  of  theae 
children.  Now,  reading  between  the  lines, 
I  should  say  the  reason  why  he  was  behind 
in  paying  his  alimony  was  to  torment  his 
wife  into  giving  up  the  children,  or  some- 
thing like  that  or  of  that  kind.  I  cannot 
think  of  anything  else.  Now,  he  says  he  has 
been  denied  access  to  the  children;  and  tbe 
wife  says  in  reply  that  he  did  not  go  there 
very  often,  went  so  seldom.  Saturday  was 
the  day,  I  think,  fixed  for  seeing  the  children. 
They  did  not  think  of  staying  home,  because 
the  father  did  not  come.  He  says  he  went 
there  and  was  prohibited  from  seeing  them. 
Tbe  wife  says  that  is  not  so;  they  did  not 
stay  home  because  he  did  not  come  regu- 
larly. But  onlesfl  he  paid  his  alimony  reg- 
ularly he  was  not  entitled  to  see  those  chil- 
dren. It  la  only  when  be  paid  his  ailmonr 
regularly  that  he  was  entitled  to  see  the 
children.  I  think  Mrs.  Schuitze  might  well 
have  said:  "I  won't  let  you  see  the  chlldroi 
because  yon  don't  pay  me  my  alimony.  I 
am  starving  here  for  food  because  yon  dont 
send  me  my  $10  a  week." 

Now,  that  is  the  situation  at  this  time,  and, 
when  I  made  this  order  to  show  cause  on 
the  husband's  petition,  it  was  on  condition 
that  he  should  pey  all  arrears  op  to  that 
date  and  should  furnish  Mrs.  Schuitze  with 
money  to  pay  counsel  and  to  pay  her  fare 
up  here  to  Newark  to  meet  this  petition. 
Now,  as  I  remarked  before,  it  is  Impossible 
for  the  court  to  make  an  order  that  is  sat- 
isfactory to  the  court  or  to  anybody  else,  and 
the  reason  is  because  this  man  has  deserted 
bis  wife,  and  gone  ofT  with  another  woman, 
and  rendered  himself  liable  to  an  action  for 
divorce,  and  then  married  his  paramour. 
Now,  In  that  situation  there  Is  a  sore  that 
the  court  cannot  heal.  It  most  do  the  best 
it  can. 

Now,  the  girl  Is  16  yean  old.  I  have  ex- 
amined her,  and  the  affidavits  show  her  to 
be  a  good  scholar  and  steady  student  She 
has  an  ambition  to  become  a  teacher,  and 
she  wants  to  live  with  her  mother.  It  is  a 
good  commimity.  It  is  a  good  nei^borhood, 
and  she  Is  well  liked  by  her  teactiers,  and 
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they  speak  well  of  her  In  their  afSdavits. 
Why,  it  is  simply  Impossible  to  tliink  for  a 
moment  of  ordering  that  girl  Into  the  cus- 
tody of  her  father,  under  the  control  of  a 
woman  who  lived  In  open  adultery  with  her 
father  before  he  was  dlTorced. 

Now,  with  regard  to  the  boy,  the  same 
thing  may  be  said  of  him.  He  ought  to  have 
a  father,  of  conrse.  It  is  time  he  bad  a 
father.  But  bow  la  be  going  to  have  one? 
Whose  fault  is  it  that  he  has  not  got  a  father 
right  alongside  of  hiB  mother  to  look  after 
him  every  day?  No  fault  but  Us  father. 
The  father  is  the  man  to  blame  for  that. 
If  the  boy  was  older  (I  thought  he  was  about 
12  years  old,  but  If  the  boy  was  older),  I 
would  seriously  consider  whether  he  had  not 
got  too  big  for  his  mother  to  control,  and 
would  seriously  think  of  turning  him  over  to 
his  father;  but  he  is  not.  He  is  not  old 
enough  to  commence  to  learn  business.  He 
is  not  old  enough  to  need  the  particular  kind 
of  instruction  that  Mr.  Miller  has  very  for- 
cibly and  very  properly  urged  iu)on  the  court, 
and  I  am  very  much  obliged  to  him  for  it 
He  has  not  attained  those  years  yet.  He  is 
less  than  11  years  old.  He  has  not  got 
through  Ills  schooling,  and  Is  not  flt  to  go  to 
work,  so  to  speak.  I  do  not  think  be  ought 
to  be  taken  away  from  his  mother.  There 
is  nothing  that  can  compensate  or  equal  the 
love  of  a  mother;  and  when  it  appears,  as 
in  this  case,  that  the  mother  was  first  a  de- 
voted and  true  wife,  and  is  now  a  devoted 
and  true  mother, — she  may  not  be  a  model 
mother,  she  may  not  be  a  woman  you  would 
set  up  and  say,  "There,  copy  her";  but, 
so  far  as  she  has  the  capacity,  she  Is  a  true 
mother  of  these  children,  and  she  Is  their 
own  mother.  Bhe  has  a  mother's  affection 
and  a  mother's  solicitude  such  as  nobody  else, 
except  In  very  ecceptlonal  cases,  can  pos- 
sibly have 

Xow,  under  these  circumstances,  I  am  not 
ready  to-daj  to  make  an  order  that  that  child 
should  be  taken  from  its  mother.  He  is  well 
situate.  He  is  going  on  in  school.  He  has 
hia  schoolmates.  He  is  well  situated,  sur- 
rounded by  a  moral  community  where  he  Is 
not  exposed  to  temptation,  and,  take  it  al- 
together, I  decline  to  make  an  order  that  the 
boy  should  be  taken  away  from  his  mothw. 

Memorandum. — The  father  and  older  brotb- 
er  at  once  and  In  view  of  the  court  inter- 
viewed the  younger  boy,  and  apparently 
coaxed  him  to  go  with  them,  but  withoat 
success. 

PITNBT,  V.  C.  Shortly  after  I  bad  re- 
fused on  July  10,  1906,  the  application  of  the 
defendant  for  the  custody  of  the  two  chil- 
dren remaining  in  the  hands  of  their  mother, 
the  defendant  applied  to  me  orally  and  per- 
sonally, and,  as  he  said,  on  new  grounds,  to 
renew  the  application.  I  instructed  htm  to 
take  ex  parte  affidavits  before  any  special 
master  of  the  facts  which  be  said  arose  since 


the  previous  refusal  Just  mentioned,  and 
submit  them  to  me  with  copies  to  be  served 
on  Mrs.  Schuitze.  This  he  did.  The  copies 
were  duly  served,  and  Mrs.  Schultse  was 
directed  to  take  answering  affidavits  and 
submit  them  to  me.  This  she  did,  and  I  have 
considered  them  all,  and  will  file  them  with 
the  papers  in  the  cause. 

It  Is  proper  to  say  that  I  made  persona] 
Inquiries  of  a  special  master  residing  in  the 
neighborhood  and  acquainted  with  the  char- 
acter of  Mrs.  Rogers,  the  principal  affiant 
upon  which  the  defendant  relies  to  sustain 
his  application,  and  learned  from  him  that 
she  was  not  a  person  upon  wlx>se  unsup- 
ported evidence,  without  an  opportunity  to 
cross-examine,  it  would  be  safe  to  rely.  Up- 
on a  careful  consideration  of  all  these  d^>- 
osltlons,  including  my  personal  familiarity 
with  the  parties  and  the  history  of  the  cause 
from  the  beginning,  I  have  concluded  to 
make  no  order.  In  support  of  that  conclu- 
sion I  need  only  say  that  the  allegations  of 
the  defendant  are  not  in  my  Judgment  sus- 
tained. The  witness  in  question  took  advan- 
tage of  a  fortuitous  and  entirely  Innocent  cir- 
cumstance to  magnify  It  far  beyond  rea- 
sonable limits.   • 

I  will  add  that  I  have  received  one  or  two 
letters  from  the  daughter  which  show  her  to 
be  an  intelligent  and  well-educated  young 
lady,  and  disproves  any  allegation  that  she 
has  been  subjected  to  improper  or  noxious 
influences. 


01  N.  J.  Bq.  eSS) 
GEORGES   JONAS    GLASS   00..  ▼.    GLASS 
BOTTLE  BLOWERS'  ASS'N  OF  UNIT- 
ED STATES  AND  CANADA  et  al. 

(Court  of  Chancery  of  New  Jeney.     May  20, 
1907.) 

1.  IwjrNcnoi^-OoNSPiaACT— BoYcornso. 

An  organised  attempt  to  induce  the  public 
to  refrain  from  porchasin^  the  prodncts  of  a 
mannfacturer,  and  to  deprive  him  of  a  part  of 
his  trade  market,  commonly  called  "boycotting," 
having  for  its  object  the  compelling  of  the  man- 
ufacturer to  unionize  his  business  and  the  8nl>- 
miasion  of  its  conduct  to  the  regulations  of  a 
labor  union,  la  an  irreparable  injury  to  bis  prop- 
erty, the  continuance  of  which  a  court  of  equity 
will  enjoin. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol  27,  Injunction,  t|  174,  175.] 

2.  Saiik— PioKKTiNa. 

A  combination  or  agreement  to  picket  a 
manufacturing  plant  for  the  purpose  of  inter- 
fering with  the  free  flow  of  labor  to  an  em- 
ployer, to  whom  labor  la  a  necessity  for  the 
carrying  on  of  hi  a  business,  which,  if  success- 
ful, will  prevent  him  from  obtaining  the  means 
of  pursuing  a  lawful  occupation,  and  the  sole 
purpose  of  which  is  to  (ompei  him  to  comply 
with  the  demands  of  an  antegonistic  power,  is 
a  conspiracy  against  the  property  rights  of  the 
employer,  subjecting  hia  property  to  an  irrep- 
arable injury,  and  ail  parties  to  such  compact 
actors  as  well  as  abettors,  will  be  restiainea 
from  establishing  and  maintaining  such  picket 
service. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.   27,   Injunction,   "    *         ' 
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3.  Saux. 

A  labor  organization  seekinf;  to  compel  a 
manufacturer  to  unionize  hia  plant  is  not  sneh 
a  competitor  in  the  labor  market  as  to  justify 
it  in  enticing  employes  to  leave  the  service 
of  their  master,  or  to  induce  persons  seeking 
employment  with  him  from  so  doing,  when  the 
enticer  does  not  employ  labor.  The  competition 
which  the  law  upholds  must  be  honest  competi- 
tion, and  not  a  malicious  attempt  to  injure  an- 
other. 
(Syllabua  by  the  Court) 

Bin  for  Injunction  by  The  George  Jonas 
Glass  Company  against  the  Glass  Bottle 
Blowers'  Association  of  United  States  and 
Canada,  William  M.  Doughty,  and  others. 
Injunction  granted. 

Hampton  &  Fithian  and  John  W.  Harding, 
for  complainant.  Louis  H.  Miller  and  John 
W.  Wescott,  for  defendants. 

BERGEN,  v.  O.  This  controTersy  arises 
oyer  an  attempt  of  ttte  principal  defendant, 
tbe  Glass  Bottle  Blowers'  Association  of 
the  United  States  and  Canada  and  its  officers, 
who  are  also  defendants,  to  compel  the  com- 
plainant to  "unionize  Its  factory."  The  as- 
sociation is  not  incorporated,  but  a  volun- 
tary society  made  up  of  a  number  of  persons 
who  act  as  Its  officers,  and  control,  through 
the  medium  of  what  Is  described  as  "local 
unions,"  a  certain  class  of  workers  In  glass 
blowing  factories  who  are  willing  to  join 
the  organization.  The  executive  officers  an- 
nually confer  with  the  representatives  of 
such  factories  as  consent  to  be  unionized, 
and  together  they  fix  the  rate  of  wages  to 
be  paid,  and  the  general  conduct  of  the  man- 
ufacturer's business  for  the  coming  season, 
and  the  result  of  this  conference  Is  com- 
municated to  the  local  unions,  who  are  sup- 
posed to  comply  therewith.  It  appears  In 
this  case  that  the  association  had  In  1901 
succeeded  In  unionizing  and  bringing  under 
its  control  the  management  of  all  factories 
In  New  Jersey  d<ring  a  business  similar  to 
that  of  complainant,  save  that  of  the  com- 
plainant and  one  other  which  Is  managed  by 
the  ipersons  Interested  in  complainant's  busi- 
ness. The  complainant's  factory  since  189(> 
had  been  a  subject  of  annoyance  and  dissatis- 
faction to  tbe  association  because  Mr.  Jonas, 
Its  president  and  principal  owner  had  per- 
sistently refused  to  subject  his  business  to 
the  management  and  control  of  this  self-con- 
stituted monitor,  and,  after  an  attempt  to 
boycott  the  business  of  the  complainant  had 
failed  to  drive  It  Into  the  union,  a  strike  was 
declared  at  the  works  of  the  complainant 
located  at  Minotola,  In  the  county  of  Atlan- 
tic, in  this  state  on  the  9th  day  of  April, 
1902,  whereupon  the  employes  of  the  com- 
plainant, to  the  number  of  approximately 
300,  left  the  employment  of  tbe  complain- 
ant, leased  a  lot  of  land  in  the  Immediate 
neighborhood  of  the  factory,  and  procured 
and  set  up  a  large  tent,  In  which  the  strikers 
congregated,  which  was  afterwards  replaced, 
at  the  expense  of  the  defendant  association, 
by  a  TObstantial  wooden  structure  used  for 


the  same  purpose  While  tbe  officers  of  the 
association  deny  that  they  instigated  the 
strike,  they  all  admit  that  Immediately  upon 
rts  declaration  some  of  them  took  the  man- 
agement and  direction  of  the  men  who  were 
engaged  in  It.  The  complainant  charges  that, 
by  violence,  threats,  and  opprobrious  epithets, 
the  officers  of  the  association,  and  the  men 
whose  actions  they  were  directing,  intimidat- 
ed persons  seeking  employment  at  its  factory, 
and  prevented  them  from  doing  so;  that  tbe 
strike  was  the  culminating  effort  of  the  of- 
ficers of  this  association  to  drive  it  to  the 
wall,  and  compel  it  to  submit  to  their  dicta- 
tion; and,  further,  that,  although  restrained 
by  an  order  of  this  court  made  in  this  cause 
when  tbe  bill  of  complaint  was  filed  they 
have  desisted  from  acts  of  physical  violence, 
a  cordon  of  pickets  guard  all  the  highways 
leading  to  complainant's  factory,  by  whom 
all  persons  seeking  employment  there  were, 
at  the  time  the  evidence  in  this  cause  was 
taken,  subjected  to  ridicule,  opprobrious  epi- 
thets, and  open  or  implied  threats;  that  such 
picketing  is  a  violation  of  its  constitutional 
right  to  conduct  its  business  In  a  legal  way 
according  to  Its  own  methods,  resulting  in 
Injury  to  its  business  and  the  destruction  of 
Its  property. 

Before  entering  upon  the  consideration  of 
the  case,  I  take  occasion  to  say  that  It  is 
not  Intended,  by  anything  that  may  appear 
in  this  opinion,  to  question  the  right  of  proper 
organization  for  lawful  purposes,  nor  the 
right  of  any  one  to  peaceably  state  his  side 
of  a  controversy  provided  it  be  What  it  pre- 
tends to  be  and  is  done  without  threats,  or 
show  of  force,  or  in  any  manner,  or  under  any 
conditions,  which  may  fahrly  indicate  that 
a  threat  Is  Intended  either  to  person  or  prop- 
erty, yet  it  is  not  necessary  that  the  deterrent 
force  be  threatening  words.  Acts  are  some- 
times more  effective  than  words,  but  words 
or  acts,  which,  taken  in  connection  with  the 
surrounding  circumstances  are  Intended  to 
intimidate,  and  which  naturally  would  deter 
an  ordinary  person  from  proceeding  to  ob- 
tain work  from  one  entitled  to  employ  him  are 
not  peaceable  persuasions,  for  they  Interfere 
with  "the  right  of  personal  security,  tbe  right 
of  personal  liberty,  and  the  right  of  private 
property,"  the  enjoyment  and  pursuit  of 
which  is  guarantied  to  eveiy  citizen  by  tbe 
Constitution  of  the  state  and  the  law  of  tbe 
land. 

In  1882  George  Jonas  established  at  Mino- 
tola a  factory  for  tbe  manufacture  of  glass 
bottles,  and  conducted  the  business  as  an  In- 
dividual until  1897,  when  the  complaining 
company  was  Incorporated  under  the  laws  of 
this  state,  and  tbe  property  transferred  to  it. 
When  the  plant  was  located,  no  village  ex- 
isted, but  a  considerable  tract  of  land  was 
purchased,  and  the  necessary  manufacturing 
buildings  put  up,  as  well  as  a  number  of 
dwelling  houses,  which  were  rented  to  the 
employes  of  the  company,  so  that  In  April, 
1902,  the  company  had  Invepted^^Jx]^  ^^'* 
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000  in  land,  machinery,  merchandise,  and 
buildings,  47  of  the  latter  being  tenant  houses. 
In  the  year  1896  one  George  W.  Brannln, 
a  member  of  the  execntlve  committee  of  the 
defendant  association,  called  upon  Mr.  Jo' 
nas,  at  Mlnotola,  and  had  a  conversation 
with  him  abont  unionizing  the  factory,  with- 
out any  agreement  being  reached.  In  1899 
Brannln  again  visited  Jonas,  and  told  him 
that  they  expected  to  unionize  the  different 
glass  factories  In  South  Jersey,  and  "they 
had  gotten  our  men,  some  of  them,  to  go  out 
with  than,  and  he  thought  It  would  be  to  our 
best  interest  to  unionize  the  plant"  Brannln 
made  no  threats,  and  his  conduct  during  both 
Interviews  appears  to  have  been  confined  to 
an  attmnpt  to  danonstrate  to  Mr.  Jonas  that 
It  irwxli  be  of  advantage  to  the  complainant 
to  mn  Its  factory  under  the  rules  and  regula- 
tions of  the  association;  one  of  these  rules 
being  that  complainant  should  only  employ 
one  apprentice  to  15  journeymen,  while  near- 
ly all  of  the  men  then  employed  by  It  were 
apprentices.  Shortly  after  this,  according  to 
the  testimony  of  Mr.  Jonas,  about  20  of  the 
men  employed  by  the  complainant  left,  and 
took  employment  elsewhere,  one  of  them  ex- 
hibiting to  Mr.  Jonas  a  card,  signed  by  Mr. 
Hayes,  the  president  of  the  association ;  this 
card,  as  I  gather  from  the  evidence,  being  a 
certificate  of  the  association  that  the  party 
holding  it  was  a  member  of  the  union,  and 
entitled  to  work  in  any  union  stiop.  The  first 
move  made  by  the  association  to  coerce  the 
complainant  into  a  compliance  with  its  wish- 
es was  an  attempt  to  Induce  the  firm  of 
Whlttemore  Bros.  Company,  of  Boston,  Mass., 
to  withdraw  its  patronage  from  the  complain- 
ant This  firm,  who  were  manufacturers  of 
shoe  polish  and  blacking,  had  entered  into  a 
contract  with  the  complainant  for  the  manu- 
facture of  bottles  for  use  in  their  business 
amounting  to  about  $35,000,  and  in  October, 
1901,  the  association  Issued  and  circulated 
generally  in  the  United  States  and  Canada  a 
circular  letter  signed  by  Dennis  A.  Hayes, 
Its  president,  addressed,  "To  our  Brethren 
In  the  Labor  Movement,  Greeting,"  portions 
of  which  read  as  follows :  "The  Glass  Bottle 
Blowers'  Association  of  the  United  States 
and  Canada  request  your  attention  to  the 
following  statement:  For  fifteen  years  we 
have  been  fighting  nonunionism  and  company 
stores  in  New  Jersey.  •  •  •  There  are 
two  nonunion  concerns  remaining.  The  prin- 
cipal one  is  operated  by  the  George  Jonas 
Glass  Company.  •  •  •  The  factories  at 
Mlnotola  are  operated  almost  exclusively  on 
bottles  for  the  Whlttemore  Bros.  Company, 
Boston,  Mass.,  manufacturers  of  shoe  and 
leather  dressing,  and.  If  we  could  secure  the 
withdrawal  of  this  order,  we  might  make 
terms  with  the  George  Jonas  Glass  Com- 
pany. We  have  appealed  several  times  to  the 
Whlttemore  people,  and  later  Mr.  James  Dun- 
can, first  vice  president  of  the  American 
Federation  of  Labor,  called  on  them  a  num- 
ber of  times,  la  relation  to  the  matter,  but 


his  efforts  and  ours  were  alike  unavailing. 
The  firm  ignore  our  appeal.  Thus  it  has 
been  placed  on  the  unfair  list  of  the  A.  F. 
of  li.,  and  we  hope  you  will  bear  this  in 
mind  when  about  to  have  your  shoes  blacked, 
or  whenever  buying  shoe  polish  or  leather 
dressing  of  any  kind.  We  would  feel  under 
many  obligations  if  you  would  appoint  com- 
mittees to  wait  on  business  men  who  handle 
this  line  of  goods,  and  also  write  to  the  Whlt- 
temore Bros.  Company,  No.  237  Albany  Street, 
Boston,  Mass.,  asking  them  to  withdraw 
their  patronage  from  the  concern  at  Mlnotola. 
•  •  •  We  want  this  firm  to  realize  that 
organized  labor  Is  a  power,  and  that  Its  ef- 
forts to  assist  and  protect  the  helpless  and 
oppressed  cannot  be  lightly  turned  aside." 
The  response  to  this  circular  was  prompt  and 
effective,  for  letters  were  mailed  from  all 
parte  of  the  country  to  the  Whlttemore  Bros. 
Company,  of  which  over  150  have  been  put 
In  evidence,  the  result  being  that  Whlttemore 
Bros.  Company  refused  to  observe  their  con- 
tract with  the  complainant  which  was  thus 
deprived  of  a  market  for  Its  goods  of  great 
value.  One  of  these  letters  written  January 
8,  1902,  from  Canton,  Ohio,  which  reflects 
the  average  expression  of  all,  reads  In  i>art 
as  follows.  "P.  S.  We  have  a  strong  union 
city,  and  they  claim  that  you  buy  your  bot- 
tles from  the  George  Jonas  Glass  Co.,  of 
Mlnotola,  N.  J.  If  such  Is  the  case,  I  must 
ask  that  yon  cancel  my  spring  order,  but  as 
you  know  as  well  as  I  (or  better)  will  yon 
please  write  me  a  letter  to  band  over  to  com- 
mittee of  labor,  etc.,  see — do  not  give  me 
away.  Say  what  there  is  in  it  I  cannot 
use  your  goods  while  the  'ban'  is  on.  I  will 
not  try — Send  letter  If  yon  wish,  to  be  read 
In  council.  I  will  not  use  goods  unless  the 
ban  Is  raised."  It  also  appears  that  after 
the  bill  of  complaint  was  filed  in  this  cause, 
the  defendant  association  continued  Its  boy- 
cott against  the  complainant  by  sending  let- 
ters to  Its  customers,  notifying  them  that  It 
was  known  they  were  having  their  bottles 
made  at  Mlnotola,  and  after  stating  that 
revelations  of  the  most  appalling  character 
had  been  made  regarding  the  working  of 
children,  and  that  "two  mere  babies,  worked 
In  open  defiance  of  the  law  by  the  George 
Jonas  Company,  were  killed  in  the  most  sick- 
ening manner,"  continued:  "That  they  bad 
decided  to  put  three  men  on  the  road,  also  to 
establish  a  press  bureau  for  the  purpose  of 
giving  to  the  public  the  Information  neces- 
sary to  enable  them  to  withhold  their  patron- 
age" from  parties  nsing  the  product  of  the 
complainant  In  order  to  Indicate  the  char- 
acter of  the  boycott  Inaugurated  and  carried 
on  by  the  defendant  association,  the  follow- 
ing letter  is  pertinent  "Menard  Liniment 
Company,  Boston,  Mass. — Gentlem«i:  In  re 
abuse  of  children  by  Jonas  et  al.,  some  time 
since  we  wrote  you  calling  attention  to  your 
responsibility  for  wrongs  therein  complained 
of.  Are  we  to  understand  from  yonr  silence 
that  jroa  wish  us  to  publish  to  the  world  that 

Digitized  by  V^OOQ  IC 


956 


06  ATLANTIC  REPOBTBB. 


(N-J. 


you  Indorse  and  stand  for  the  slaughter  of 
the  Innocents?  Very  truly,  E.  A.  Agard." 
The  evidence  In  this  cause  abundantly  proves 
that  the  defendant  association  attempted  to 
establish  a  boycott  against  the  goods  manu- 
factured by  the  complainant,  and  so  far  suc- 
ceeded as  to  cause  it  a  serious  loss  of  prop- 
erty, for  the  sole  purpose  of  compelling  the 
complainant  to  unionize  its  factory,  or,  in 
other  words,  to  submit  the  conduct  of  its 
business  to  the  demands  of  the  association. 
Such  condu<^  has  been  declared  by  this  court 
to  be  unlawful,  a  conclusion  which  meets  my 
hearty  approval.  Martin  t.  McFall,  as  N.  J. 
Ed,  81,  65  Aa  465. 

The  next  important  step  taicen  by  the  asso- 
ciation to  accomplish  its  purpose  was  the 
sending  of  a  letter  to  the  complainant,  signed 
by  Dennis  A.  Hayes,  the  president  of  the 
association,  bearing  date  March  27,  1902,  in 
which  he  states  that  he  has  been  requested 
by  the  workmen  of  complainant  "to  seek  a 
conference  with  you,  to,  so  far  as  possible, 
correct  those  grievances  and  unionize  your 
factory."  In  aaoertaining  the  real  purpose 
of  tills  letter,  it  must  be  tx>me  In  mind  that 
Hayes  testifies  that  at  this  time  none  of  the 
employes  of  the  complainant  were  members 
of  his  association;  that  he  then  had  no  special 
interest  in  them,  l>ecau8e  many  of  them  had 
taken  the  places  of  those  who  had  participat- 
ed in  the  strike^  and  left  the  complainant  in 
1809.  The  only  request  made  in  this  letter 
on  behalf  of  the  workmen  la  that  they  should 
be  conceded  such  wages  and  privileges  aa 
unionized  factories  were  paying  and  allow- 
ing, under  an  agreement  with  the  association. 
Therefore  It  Is  quite  apparent  that  this  letter 
was  only  anotlier  step  looking  to  the  com- 
pelling of  the  complainant  to  submit  to  the 
association,  for  the  wages  and  privileges,  the 
absence  of  which  is  described  as  a  grievance, 
were  mere  incidents  of  the  control  by  the 
association  of  complainant's  business;  for, 
once  unionized,  the  other  results  would  fol- 
low, and  the  conclusion  is  Justified  that,  un- 
der a  pretense  of  benefiting  labor,  these  ofll- 
cen  were  seeking  power,  and  attempting  to 
establish  a  monopoly  that  would  stifle  com- 
petition between  workmen  desiring  to  labor  in 
that  line,  for  it  Is  not  denied  that  the  number 
of  apprentices  under  union  rules  is  restricted 
for  the  purpose  of  keeping  to  the  minimum 
the  supply  of  skilled  labor.  The  complain- 
ant refused  to  unionize  its  factory,  and  on 
April  9,  1902,  about  two  weeks  after  this 
letter  was  written,  over  800  of  complainant's 
workmen  left  its  employ,  and  a  strike  was 
declared,  which  has  been  since  maintained 
under  the  direction  and  management  of  some 
of  the  principal  officers  of  the  association, 
with  the  avowed  object  of  compelling  com- 
plainant to  nnionlze. 

The  present  proceeding  was  Instituted  by 
the  complainant  to  have  the  defendants 
among  whom  are  numerous  of  Its  former 
workmen,  enjoined  from  boycotting  Its  busi- 
ness; inducing  Its  employes  by  threats,  intim- 


idation, force,  violence,  or  the  payment  oC 
money  to  refuse  to  perfwm  their  duties  or 
leave  Its  service,  or,  by  like  methods,  prevent- 
ing those  who  desire  to  do  so  from  enter- 
ing its  employment,  and  also  from  using  In- 
decent and  opprobrious  epithets  to  Its  officers 
and  employes;  from  collecting  singly  or  in 
combination  with  others  with  the  intention 
Of  picketing  the  public  highways  leading  to 
Its  factory  for  the  purpose  of  inducing  labor- 
ers not  to  take  employment  with  it;  from 
gathering  at  railroad  stations  at  or  near 
complainant's  works,  and  inducing  or  at- 
tempting to  Induce  persons  arriving  at  such 
stations  sedcing  emiiloyment  at  complain- 
ant's factory  from  so  doing,  and  generally 
from  bribing  or  Intimidating  workmen  to  re- 
train from  entering  complainant's  employ- 
ment, or  Inducing  those  who  are  employed  to 
leave. 

The  principal  officers  of  the  defendant  as- 
sociation have  been  called,  and  they  all  deny 
that  they  Instigated  the  strike;  but  sncdi 
denials  have  little  weight  when  considered 
in  connection  with  their  previous  and  buImb- 
queeat  conduct,  for  it  la  quite  clear  from 
the  evidence  that  months  before  the  strike 
occurred  they  had  been  engaged  in  an  effort 
to  bend  complainant  to  the  will  of  their  aa- 
■ociatlon,  and  employed  all  the  resources  of 
a  rich,  powerful,  and  well-organized  society 
to  deprive  the  complahumt  of  a  market  for 
its  goods,  and  to  accomplish  the  destruction 
of  Its  business  In  default  of  its  submitalon 
to  their  will,  when  falling  in  such  efforts,  this 
strike  was  declared  a  strike  which  the  offi- 
cers of  this  association  are  immediately 
found  to  be  directing  and  controlling,  and  in 
furtherance  of  which  the  association  for  a 
long  period.  If  not  to  the  present  time,  has 
paid  the  wages  not  only  of  the  men  who  left 
the  factory,  but  of  strangers  brought  from 
other  places  to  lead  and  direct  the  strikers. 
The  flrst  demonstration  after  the  strike  was 
declared  was  a  parade  led  by  tlie  defendant 
Doughty,  the  vice  president  of  the  association, 
preceded  by  a  band  of  music,  and  Mr.  Hayes, 
the  president  of  the  association,  was  so 
promptly  on  the  ground  that  the  suspicion  is 
Justified  that  he  had  knowledge  of  what  w^ 
coming.  The  testimony  of  the  witness  Bn- 
ward  G.  Rush  shows  that  some  time  prior  to 
this  strike  meetings  of  the  workmen  wese 
held  at  Vlneland.  which  he  attended,  and 
that  the  defendants  Doughty  and  Lanner,  an- 
other officer  of  the  association,  were  present 
at  different  times  and  addressed  the  meet- 
ings, advising  the  men  to  organize  and  keep 
still  about  It,  and  that  "they  would  take  care 
of  them  and  pay  them  good  wages  if  they 
went  out"  I  am  satisfied  from  the  evidence 
that  this  strike  was  promoted  by  the  officers 
of  this  association  in  pursuance  of  their  con- 
ceived scheme  to  compel  the  complainant  to 
unionize  Its  factory.  I  believe  that  Mr. 
Hayes  told  the  truth  when  he  testified  that 
he  had  no  interest  in  the  workmen  before  the 
strike,  because  they  had  taken  the  places  of 
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other  strikers,  and  am  satisfied  that  he  used 
these  men  as  a  means  to  accomplish  his  long 
chertahed  purpose;  that  it  was  a  war  of  con- 
quest, not  for  the  relief  of  the  downtrodden, 
as  he  now  seeks  to  convince  ns;  and  that  the 
officers  of  this  association  are  as  directly  re- 
sponsible for  the  acts  of  violence  and  unlaw- 
ful conduct  of  these  men  as  If  they  had 
actually  participated  in  each  of  them.  I  give 
Uttie  credit  to,  and  bare  no  respect  for,  men 
who  inausurate  a  movement  which  they 
know  they  cannot  control,  and  then  seek  to 
excuse  themsdves  because  they  have  advised, 
as  tbey  say,  a  body  of  men,  many  of  them 
ignorant  Italians,  against  the  doing  of  unlaw- 
ful acts,  when  common  sense  and  ordinary 
experience  teaches  tbat  a  body  of  idle  work- 
men, called  together  at  a  common  rendes- 
vouB,  such  as  this  asaoclation  provided,  pay 
no  attention  to  moral  precepts  communicated 
for  the  purpose  of  being  used  as  a  defense 
when  called  upon  to  respond  for  the  acts  of 
a  disorderly  mob.  If  these  men  had  been 
advised  to  return  to  their  homes  and  act  as 
orderly  law-abiding  citizens,  simply  exercis- 
ing their  right  to  quit  work,  a  different  situa- 
tion would  have  been  presented,  but,  on  the 
contrary,  they  were  gathered  at  a  place  pro- 
vided by  the  officers  of  the  defendant  asso- 
ciation for  no  possible  reason  except  to  make 
a  show  of  force,  the  known  effect  of  which 
would  be  to  arouse  the  fears  of  others  desir- 
ing to  remain  at  work,  or  to  take  the  places 
of  those  who  bad  left,  and  whose  continued 
employment  would  endanger  the  success  of 
the  result  sought  to  be  accomplished.  The 
parties  who  start  a  conflagration  are,  and 
should  be,  responsible  for  Its  consequences. 

The  testimony  in  this  case  is  too  volum- 
inous to  permit  of  a  particular  analysis.  It 
Is  enough  to  say  that  I  find  that  acts  of  vio- 
lence were  committed ;  that  terror  reigned  In 
this  village  for  several  days;  that  peaceable 
citizens  seeking  to  obtain  work  were  met  on 
the  public  highways  by  large  bodies  of  these 
strikers  and  turned  back;  that  persons  seek- 
ing to  move  into  the  town  were  stopped  on 
the  public  highway,  and  only  permitted  to 
proceed  through  the  interference  of  a  peace 
officer;  that  private  dwellings  were  visited  by 
bands  of  men  for  the  purpose  of  deterring 
persons  desiring  to  continue  work  from  doing 
8o;  that  one  of  the  employes  who  returned  to 
work  was  assassinated,  all  attempts  to  dis- 
cover the  perpetratmr  being  futile,  because  of 
the  conditions  existing,  and  all  of  this  done, 
it  Is  claimed.  In  the  interest  of  organized 
labor,  a  claim  which,  in  my  Judgment,  no 
class  of  men  will  be  more  swift  to  repudiate 
than  the  fair-minded  members  of  the  labor 
organizations  of  the  country. 

A  part  of  the  argument  submitted  by  coun- 
sel relates  to  the  question  whether  the  labor- 
ers were  justified  In  striking.  With  that 
question  I  conceive  the  court  has  nothing  to 
do.  Men  have  a  right  to  cease  work  when- 
ever they  choose,  with  or  without  a  reason. 
U  they  violate  a  contfact,  the  master  has  his 


l^;al  remedy  in  damages;  and,  so  long  as 
workmen  abandoning  work  disperse  and  be- 
have as  quiet  orderly  citizens,  they  are  only 
cxerdsing  their  rights,  but  when  by  force, 
or  Intimidation,  they  undertake  to  deter  those 
who  are  willing  to  work  from  so  doing,  they 
violate  the  law  of  the  land.  On  the  argu- 
ment counsel  for  the  defendants  admitted 
that  violence,  intimidation,  and  all  unlaw- 
ful interference  with  persons  seeking  em- 
ployment with  the  complainant  was  an  il- 
legal Infringement  of  Its  property  rights,  and 
rested  their  defense  on  this  branch  of  the 
case  upon  a  denial  tliat  the  conditions  which 
I  have  found  to  exist  did  exist,  and  I  have 
no  hesitation  in  declaring  that  such  conduct 
should  be  restrained. 

There  Is  still  another  branch  of  this  case 
to  be  considered,  and  that  is  the  placing 
of  men,  two  or  tliree  in  number,  on  the  high- 
ways leading  into  Mlnotola,  for  the  alleged 
purpose  of  peaceably  persuading  laborers 
from  seeking  employment  with  the  complain- 
ant After  very  carefully  considering  this 
question,  I  am  of  opinion  that  the  complain- 
ant is  entitled  to  have  the  defendants  re- 
strained from  establishing  or  continuing  such 
picketing,  for  the  only  purpose  to  be  served 
is  to  intercept  persons  coming  to  seek  employ- 
ment with  the  complainant;  and  a  court 
should  Judge  of  the  right  to  maintain  that 
sort  of  surveillance  over  a  complainant's 
business,  according  to  its  evident  intent  and 
purpose.  In  its  mildest  form  It  is  a  nuisance, 
and  to  compel  a  manufacturer  to  have  the 
natural  flow  of  labor  to  bis  employment  sift- 
ed by  a  sdf-constitnted  antagonistic  commit- 
tee whose  very  presence  upon  tlie  highway 
for  such  purpose  is  deterrent  is  Juat  as  de- 
structive of  his  property  as  is  a  boycott 
which  prevents  the  sale  of  his  product  As 
was  well  said  by  Judge  McPherson,  speak- 
ing for  the  United  States  Circuit  Court: 
"There  is  and  can  be  no  such  thing  as  peace- 
ful picketing,  any  more  than  there  can  be 
chaste  vulgarity,  or  i>eaoefnl  mobbing,  or 
lawful  lynching."  Atch.  T.  ft  S.  F.  By.  Go. 
r.  Oee  (0.  C.)  139  Fed.  582-684.  The  single 
object  sought  to  be  obtained  by  picketing 
is  to  prevent  the  complainant  from  continu- 
ing its  business  by  depriving  it  of  one  of 
its  essential  necessities,  namely,  labor;  for. 
If  the  picketing  has  not  that  object  the  rea- 
son for  maintaining  pickets  would  not  exist 
That  a  person  who  has  left  his  employer  may 
approach  another  and.  If  he  is  willing  to 
listen,  tell  him  the  truth  regarding  the  con- 
ditions  existing,  does  not  meet  the  question 
being  considered,  because  in  this  case  there 
is  a  well-defined  scheme  in  which  a  number 
of  persons  have  Joined  to  prevent  the  com- 
plainant from  carrying  on  his  business.  It 
Is  not  a  case  where  the  individual  on  his 
own  behalf  is  taking  his  grievance  to  a 
willing  listener,  but  a  combination  of  niou, 
backed  by  great  wealth,  conspiring  to  de- 
prive the  complainant  of  the  means  of  car- 
rying on  its  business,  with  the.lx>pe.tl^tit. 
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will  ultimately  be  compelled  to  yield  and 
surrender  Its  property  to  the  control  of  stran- 
gers, and  any  picketing  wblcb  deprives  a 
citizen  of  his  property  rights,  which  It  is 
manifest  the  acts  complained  of  In  this  case 
are  Intended  to  accomplish,  Is  subversive  of 
all  law  and  order,  and,  if  permitted  to  con- 
tinue, will  In  the  end  destroy  the  prosperity 
and  happiness  of  society.  The  defendants 
frankly  admit  that  the  purpose  of  picketing 
is  to  induce  every  person  intending  to  seek 
employment  with  the  complainant  to  refrain 
from  doing  so,  and  attempt  to  justify  it  upon 
the  ground  that  they  are  competitors  of  the 
complainant  in  the  labor  market,  and,  being 
such,  have  the  right  to  take  from  it  all  la- 
borers that  they  can  persuade  to  leave  It,  or 
refrain  from  entering  Its  employ.  Honest 
competition  of  such  character  is  what  every 
business  man  must  submit  to,  but  It  must 
be  competition'  and  not  a  malicious  intention 
to  Injure.  Inducing  the  employes  of  a  per- 
son to  leave  their  employment,  or  others  not 
to  accept  his  employment,  for  the  purpose  of 
crippling  his  business,  where  the  organization 
offering  the  Inducement  Is  not  engaged  in  any 
business,  competitive  or  otherwise,  and  which 
has  no  need  of  the  labor,  and  no  reason  for 
interfering  beyond  the  avowed  purpose  of 
overthrowing  the  complainant  in  the  stand 
which  it  has  taken  against  the  demand  of 
the  organization  that  It  shall  unionize  its 
factory,  is  not  the  competition  which  the 
law  recognizes  or  upholds;  for  "the  result 
which  they  seek  to  obtain  cannot  come  direct- 
ly from  anything  they  do  within  the  regular 
line  of  their  business  as  workers  competing 
In  the  labor  market.  It  can  only  come  from 
action  outside  of  the  province  of  workingmen. 
Intended  directly  to  injure  another."  Berry 
T.  Donavan,  188  Mass.  353,  74  N.  B.  603,  5  L. 
R.  A.  (N.  S.)  899,  108  Am.  St.  Rep.  499. 

It  was  urged  on  the  argument  that  the 
proofs  did  not  show  that  every  defendant 
was  guilty  of  some  act  of  violence.  It,  how- 
ever, appears  that  all  of  the  defendants  were 
a  part  of  the  combination  to  compel  the 
complainant  to  unionize  Its  factory.  They 
did  not  leave  their  work  and  go  to  their 
homes,  but  congregated  In  large  crowds,  some 
participating  In  one  act  of  violence,  some  In 
another;  and  It  Is  Impossible,  In  any  ordi- 
nary way,  to  positively  Identify  each  mem- 
ber making  up  a  mob  of  two  or  three  hun- 
dred men.  They  were  all  at  the  headquar- 
ters provided  by  the  association  for  the  strik- 
ers; were  all  paid  out  of  the  funds  of  the 
association,  and  the  strikers  were  under  a 
written  contract  with  the  complainant  to 
serve  for  a  definite  period,  and  all  Joined 
together  fn  a  body  to  disregard  their  written 
obligations.  These  acts  show  that  a  con- 
spiracy was  entered  into  by  all  of  the  de- 
fendants to  compel  the  complainant  to  con- 
duct its  business  under  rules  and  regula- 
tions to  which  it  was  nnwilling  to  submit, 
land  the  overt  acts  of  some  of  the  defend- 
ants in  carrying  out  the  object  of  the  com- 


bination, having  caused  irreparable  Injury  to 
complainant's  property,  all  those  who  aided 
and  abetted  are  equally  responsible,  and  all 
should  be  enjoined,  for  the  injunction  can 
work  no  hardship,  as  it  affects  no  right  of 
property,  or  restrains  the  doing  of  any  law- 
ful act 

The  complainant  is  entitled  to  an  injunc- 
tion against  the  defendant  association  and 
its  officers,  particularly  the  defendants  Hayes 
and  Agard,  restraining  it  and  them  from  per- 
suading or  inducing  persons  or  corporationa 
not  to  deal  with  it  l>ecau8e  it  employs  non- 
union workmen,  or  refuses  to  be  unionized, 
and  against  all  of  the  defendants  according 
to  the  prayer  of  the  bill,  except  so  much 
thereof  as  relates  to  the  paying  of  money  to 
the  employee  of  the  complainant  who  hare 
left  or  may  voluntarily  leave  its  service. 


STRAUSS   et  al.   v.   CASEY   MACHINE   & 
SUPPLY  CO.  et  al. 

(Court  of  Chancery  of  New  Jersey.     May  22, 
1907.) 

1.  RECEIVIBS— FOBBIQN    COUNSELr— FeEB. 

A  receiver  is  entitled  to  an  allowance  for 
the  fees  of  counsel  employed  in  another  state. 
[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  42,  Receivers,  f  184.] 

2.  COBPOBATIOKS — ^rOOKHOLDEBS — ReCKIVEBB 

— DnriBS. 

After  the  appointment  of  a  receiver  for  a 
corporation,  the  court  directed  that  suits  against 
stockholders  to  recover  unpaid  sabscriptions 
should  be  held  in  abeyance  until  the  determina- 
tion of  other  suits  against  purdiaaera.  There- 
after the  receiver  called  the  question  to  the 
court's  attention,  but  no  order  was  made  there- 
on. Held  that,  the  receiver  being  unable  to  en- 
force such  liabilities  without  an  order  of  the 
court,  he  was  not  chargeable  with  neglect  of 
duty  in  failing  to  sue  to  recover  the  subscrip- 
tions. 

Bill  by  Simon  Strauss  and  others  against 
the  Casey  Machine  &  Supply  Company  and 
others.  On  exceptions  to  the  master's  re- 
port on  receiver's  accounting.  Exceptions 
sustained. 

See  60  AU.  402. 

M.  T.  Rosenberg,  for  complainants.  O.  B. 
Gould,  for  defendants. 

MA6IE,  Gh.  1.  The  exception  to  the  mas- 
ter's finding  as  to  the  amount  claimed  by  the 
receiver  for  his  personal  expenses  is  over- 
ruled, and  the  master's  report  on  that  sub- 
ject is  confirmed. 

2.  The  master's  report  allowing  the  pay- 
ment by  the  receiver  of  coimsel  fees  to  Pierre 
M.  Brown,  his  counsel  In  the  state  of  New 
York,  was  correct,  and  the  exception  there- 
to Is  overruled. 

8.  The  master's  report  that  the  receiver 
should  not  be  held  for  uncollected  book  ac- 
counts of  the  company  was  also  correct,  and 
the  exception  thereto  Is  overruled. 

4.  The  only  question  on  which  I  have  oi- 

tertalned  any  doubt  Is  whether  the  master's 

report  that  the  receiver  shool^iiqt-M^dls- 
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cbaiged  should  ba  confirmed.  Tbe  reason 
on  which  the  master  bases  this  conclusion  Is 
that  the  case  shows  that  the  receiver  did  not 
make  such  effort  as  be  ought  to  have  made  to 
enforce  the  liabilities  of  certain  stock&old- 
era  for  amounts  unpaid  on  their  stodc.  I 
have  reached  the  conclusion  that  the  master 
erred  in  thus  reporting. 

In  the  first  place,  the  person  who  seeks  to 
bold  the  receiver  for  this  alleged  failure  of 
duty  is  the  itersonal  representative  of  a 
8to<±holder  now  deceased,  who  was  himself 
a  delinquent.  Neither  the  deceased  stock- 
holder, nor  his  representative,  has  paid  to 
the  receiver  the  amoont  unpaid  on  his  stock. 
In  the  second  place,  I  think  the  receiver  has 
performed  bis  duty  In  this  respect  An  oi^ 
der  of  tills  ooort  ocpressly  directed  that  suits 
against  stockholders  for  deficiency  In  pay- 
ment  for  stock  should  be  "held  in  abeyance" 
until  the  determination  of  other  suits  against 
purchasers.  Thereafter  the  receiver  report- 
ed to  the  court  that  one  of  such  suits  was 
still  pending  and  undetermined,  and  be  sug- 
gested whether  there  should  not  be  made  an 
order  that  he  should  proceed  to  collect  the 
sums  due  from  stockholders.  The  matter  was 
thus  brought  to  the  attention  of  the  court, 
but  no  order  was  made  thereon.  Admittedly 
the  receiver  oould  not  proceed  to  enforce 
such  liabilities  by  suit  without  an  order  of 
this  court 

I  am  boimd  to  assume  that  my  predecessor, 
in  refraining  from  making  the  order  sug- 
gested, adjudged  that  it  was  improper  or  un- 
necessary to  do  so.  No  subsequent  order 
has  been  made,  and  none  is  now  asked.  In 
my  Judgment,  the  receiver  is  not  charge- 
able with  any  neglect  of  duty.  There  is 
nothing  to  show  that  a  direction  to  bring 
such  suits  would  be  of  any  avail. 

EV>r  these  reasons,  the  exception  under 
consideration  must  prevail,  and  the  report 
on  thfs  subject  must  be  disapproved. 


cn  M.  J.  u  U17 

WOIiFV  V.  MEYEB. 
(Supreme  Court  of  New  Jersey.    June  10,  1907.) 

1.  HusBARD  Ann  Wirs— CoRTBACTS  or  Wirx 

— AOKROWLBnOMKNT. 

A  married  woman,  who  signs,  but  does  not 
acknowledge  in  the  statutory  form,  a  written 
agreement  to  convey  her  iands,  in  which  tier 
hnsband  does  not  Join,  is  liable  in  an  action 
at  law  for  damages  for  failure  to  convey. 

fBd.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  26,  Husband  and  Wife,  8  724.] 

2.  Vkrdok  aro  Pubchasxb— Bbkaoh  of  Cor- 
IKACT— Remxot  of  ViRDine. 

Where  4me  agrees  to  convey  land,  and  be- 
fore the  day  for  performing  tlie  contract  ar- 
rives conveys  the  land  to  another  than  the  yea- 
dse^  the  vendee  may  treat  the  conveyance  aa  a 
repudiation  of  his  contract,  and  sue  at  once. 
He  need  not  wait  until  the  day  for  performance, 
nor  tender  the  pnrcliase  price. 

[Bd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  48,  Vendor  and  Purchaser,  U  1030,  1031.] 


&   BVIDBRCS— BllABKCT  yAI,UX. 

Evidence  of  the  price  at  which  the  land  U 
actually  sold  is  relevant  upon  the  question  of 
market  value  at  the  time. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence,  SS  1214-1217.] 

(Syiiabns  by  the  Court) 

Appeal  from  District  Court,  Elizabeth 
Oouuty. 

Action  by  David  Wolff  against  Maud  M. 
Meyer.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

Argued  February  teim,  1007,  before  OAR- 
BISON,  SWAXZE,  and  TRENCHABD,  JJ. 

J.  A.  Kiernan  and  Clarence  D.  Meyer,  for 
appellant    Samuel  Koestler,  for  respondent 

SWATZE,  J.  This  Is  an  action  against 
a  married  woman  to  recover  damages  for 
breach  of  a  written  contract  to  convey  land, 
in  wblcb  her  husband  did  not  Join.  Her 
signature  was  not  adcnowledged.  The  con- 
tract bears  date  October  23, 1805,  and  the  bal- 
ance of  the  purchase  money,  after  deducting 
a  deposit,  was  to  b«  paid  December  1,  1905. 
Prior  to  that  time,  Mrs.  Meyer  conveyed  the 
property  to  one  Levinson  by  deed  dated  Oc- 
tober 18,  acknowledged  October  31,  and  re- 
corded November  6,  1905.  This  suit  was  be- 
gun November  25,  1905. 

Two  defenses  are  relied  upon — that  a  mar- 
ried woman  cannot  bind  herself  by  a  con- 
tract to  convey  land,  and  that  the  plaintiff 
was  in  default  because  he  failed  to  tender 
the  balance  of  the  purchase  price. 

Prior  to  the  legislation  of  1874  a  married 
woman  could  not  by  her  own  act,  bind  her- 
self to  convey  her  land.  Pentz  v.  Slmonson, 
13  N.  J.  Bq.  232.  By  the  fifth  section  of 
the  revision  of  1874  (Revision,  p.  637)  she  was 
authorized  to  bind  herself  by  contract,  in 
the  same  manner  and  to  the  same  extent  as 
though  she  were  unmarried,  with  certain  re- 
ceptions not  material  to  the  present  case;  but 
section  14  (Kevislon,  p.  639)  provided  that 
nothing  contained  in  the  act  should  enable 
any  married  woman  to  execute  any  convey- 
ance of  her  real  estate,  or  any  instrument 
incumbering  the  same,  without  her  buslHuid 
Joining  therein  as  theretofore. 

The  present  case  presents  the  question 
which  was  left  undecided  In  Lorillard  v.  Un- 
ion Brick  &  Tile  Manufacturing  Company,  4fi 
N.  J.  Eq.  289,  17  Aa  632,  whether  a  married 
woman  can  enter  into  a  contract  for  the  sale 
of  her  real  estate  apart  from  her  husband. 

The  language  of  the  fifth  section  is  broad 
enough  to  cover  the  present  case,  unless  it 
Is  modified  by  the  fourteenth  section;  and 
the  construction  thus  far  put  upon  the  act 
by  the  courts  has  favored  the  power  of  the 
wife  to  contract  as  a  feme  sole.  In  Sullivan 
V.  Barry,  46  N.  X  Law,  1,  affirmed  47  N.  J. 
Law,  339, 1  Atl.  240,  It  was  held  that  the  wife 
could,  without  the  co-operation  of  her  hus- 
band, create  a  term  of  five  years  la  her  lands, 
and  Chief  Justice  Beasley  said:  "The  lead- 
ing object  of  the  statute  is  to  give  tiie  msxf 
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rled  woman  her  property,  both  real  and  per- 
sonal, as  though  she  were  a  feme  sole,  and 
to  clothe  her  with  Tdl  the  rights  and  authori- 
ties requisite  for  its  possession,  enjoyment, 
and  disposition,  and  it  is  indlspntable  that 
she  Is  to  have  the  exclusive  use  and  benefit 
of  her  realty  as  though  she  had  no  husband." 
The  exceptions  to  the  wife's  power  In  sec- 
tion 14  are  conveyances  of  the  real  estate 
and  Instruments  Incumbering  the  same.  An 
agreement  to  convey  is  obviously  not  a  con- 
v^ance.  Is  It  an  instrimient  incumbering 
the  real  estate?  If  we  adopt  the  view  of 
Chief  Justice  Beasley  in  Sullivan  t.  Barry, 
which  was  expressly  approved  by  the  Court 
of  Errors  and  Appeals,  that  "Incumber"  Ui 
used  in  Its  ordinary  and  not  Its  technical 
meaning,  it  la  fair  to  say  that  an  agree- 
ment to  convey  is  no  more  an  Incumbrance 
than  was  the  term  of  years  in  that  case. 
We  might  rest  the  case  uiwn  the  oonstruo 
tlon  there  adopted  which  limited  the  incum- 
brances meant  by  the  statute  to  mortgages  or 
similar  burthens;  but  there  is  an  additional 
reason  for  the  same  result  growing  out  of 
the  language  of  the  act  respecting  convey- 
ances (P.  L.  1898,  p.  670).  Section  39  enacts 
that  no  estate  or  Interest  of  a  feme  cov- 
ert in  any  lands  shall  pass  by  her  deed 
or  conveyance  without  a  previous  adcnowl- 
edgmeat  In  a  prescribed  form,  and  adds 
these  words,  which  were  not  contained  in 
the  act  prior  to  the  revision  of  1898:  "Every 
deed  or  instrument  of  the  nature  or  descrip- 
tion set  forth  in  the  twenty-first  section  of 
this  act  [which  Includes  ajreements  for  sale] 
heretofore  or  hereafter  executed  by  her  and 
so  acknowledged  and  certified  as  aforesaid 
shall  be  good  and  effectual  to  convey  or  af- 
fect the  lands,  tenements,  or  hereditaments, 
or  other  property,  or  her  Interest  therein, 
thereby  Intended  to  be  conveyed  or  affected." 
This  provision  was  inserted  In  the  statutes 
shortly  after  the  decision  in  Oorby  v.  Draw, 
96  N.  J.  Eq.  887,  36  Atl.  827,  which  held  the 
wife's  contract  to  convey  to  be  unenforceable. 
Since  the  act  of  1888  It  has  been  held  that 
specific  performance  will  be  decreed  of  tbe 
contract  of  a  married  woman  where  she  has 
acknowledged  it  as  required  by  the  act  (Gold- 
stein V.  Curtis,  63  N.  J.  Eq.  454,  52  Atl.  218, 
affirmed  65  N.  J.  Eq.  882,  59  Atl.  639),  and 
that  it  will  not  be  decreed  if  the  agreement  is 
not  acknowledged.  Schwarz  v.  Regan,  64  N. 
J.  Bq.  139,  63  AtL  1066;  Ten  Eyck  v.  SavIUe, 
64  N.  J.  Bq.  611,  54  AU.  810.  In  the  latter 
case  Vice  Chancellor  Stevens  referred  t»  the 
act  of  1898,  and  said:  "The  carefully  guard- 
ed declaration  that  no  interest  of  a  feme 
covert  should  pass  by  deed  unless  acknowl- 
edged In  a  certain  way,  coupled  with  a  dec- 
laration that  certain  instruments  so  acknowl- 
edged should  pass  or  affect  her  lands.  In- 
dicates very  clearly  that  It  was  the  legis- 
lative intent  that  instruments  not  so  acknowl- 
edged should  not  affect  her  lands."  We  agree 
with  this  view.  An  agreement  to  convey  not 
acknowledged  therefore  does  not  Incumber 


tbe  lands  and  Is  not  within  tbe  exception  <rf 
section  14  of  the  married  woman's  act  Re- 
vision, p.  639. 

It  was  suggested,  but  not  decided,  la  Cor- 
by t'.  Drew,  that,  If  a  married  woman  could 
not  convey  without  tbe  concurrence  of  her 
husband,  she  could  not  agree  to  convey  with- 
out that  concurrence:  The  Impossibility  of 
performance  of  a  contract  to  convey,  made  by 
a  married  woman  alone,  is,  however,  not, 
strictly  speaking,  an  Impossibility  in  law  such 
as  would  make  the  contract  void.  It  Is  an 
Impossibility  which  may  or  may  not  arisen 
and  Is  dependent  on  the  will  of  her  husband. 
One  authorised  to  contract  may  make  a  valid 
contract,  although  the  possibilil^  of  its  per- 
formance depends  on  the  will  of  another.  As 
example  Is  a  contract  by  a  lessee  to  assisa 
his  lease,  although  It  contains  a  covenant 
not  to  assign  without  license.  Uoyd  t. 
Crispe,  6  Taunt  249.  Other  cases  are  cited 
In  the  dissenting  opinion  of  the  present 
Chancellor  in  Chism  v.  Schipper,  61  N.  J. 
Law,  18,  16  Ati.  816,  2  U  R.  A.  544,  U  Am. 
St  Rep.  668.  * 

It  Is  not  necessary  to  dwell  upon  this 
point,  since  a  similar  question  has  been  de- 
cided by  the  Court  of  Errors  and  Appeals. 
In  Brown  v.  Honniss,  70  N.  J.  Law,  260,  58 
AtL  86,  the  plaintiff  sought  to  recover  dam- 
ages for  breach  of  a  contract  to  convey  land. 
The  defendant  was  unable  to  make  a  clear 
title  because  of  bis  wife's  Inchoate  right  of 
dower,  but  It  was  not  suggested  that  such  an 
impossibility  of  performance  relieved  him 
from  liability  to  action. 

We  think  the  fact  that  the  defendant  Is  a 
married  woman  is  no  defense  to  this  action. 

The  second  ground  of  defense  is  that  the 
plaintiff's  action  was  brought  before  the  time 
for  performance  of  the  contract  had  come 
and  without  tendering  tbe  balance  of  the  pur- 
chase money.  It  Is  sufficient  to  say  ttiat  tbe 
action  was  not  brought  until  tbe  defendant 
had  by  the  conveyance  to  Levinson  put  it  out 
of  her  power  to  perform  her  contract  with 
the  plaintiff.  It  would  have  been  nugatory 
for  him  to  wait  until  December  1st,  and  then 
tender  the  balance  of  tbe  purchase  prlosL 
The  conveyance  to  Levinson  was  an  ^ect- 
ual  repudiation  of  the  contract  with  WoU^ 
and  he  had  tbe  right  to  bring  suit  at  onosi 
O'NelU  T.  Supreme  Council,  American  L^ion 
of  Honor,  70  N.  J.  Law,  410,  67  Atl.  463. 

The  brief  for  the  appellant  complains  of 
the  action  of  the  trial  Judge  In  awardlns 
damages  equal  to  the  difference  between  tbe 
agreed  purchase  price  and  the  price  paid 
by  Levinson.  Tbe  record  shows  that  no 
question  was  raised  before  the  trial  Judge 
as  to  the  measure  of  damages,  and  there  is 
no  determination  In  point  of  law  In  this  re- 
spect presented  for.  review.  The  record 
shows,  however,  that  objection  was  made  to 
Levlnson's  testimony  on  this  subject  "as  not 
a  fair  question  for  the  measure  of  damages." 
Whether  the  evidence  was  competent  depends 
upon  whethw  the  circumstances  of  tbe  case 
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were  sucb  as  to  bring  It  wttbin  the  rule  of 
Gerbert  v.  Trustees,  59  N.  J.  Law,  160,  35 
At  I.  1121,  69  L.  R.  A.  764,  59  Am.  St.  Rep. 
578,  or  of  Brown  v.  Honniss,  70  N.  J.  Law, 
260,  58  Atl.  86.  The  facts  seem  to  bring  tbe 
case  within  the  latter  rule.  Tbe  only  dlf- 
flcnlty  in  tbe  way  of  the  defendant,  if  sho 
desired  to  perform  bCT  contract,  was  the  nec- 
essity of  having  ber  bosband  join  in  tbe 
deed.  He  did  Join  in  a  deed  to  Levlnson  only 
eight  days  after  tbe  contract  with  the  plain- 
tiff, and  tbe  fact  that  this  deed  was  dated 
back  to  October  IStb,  five  days  before  the 
contract,  is  suspicions.  If  tbe  rule  of  Brown 
T.  Bonniss  is  applicable,  Levlnson's  testi- 
mony was  admissible.  Although  the  bargain 
with  Levlnson  was  not  tbe  plaintiff's  bargain, 
still  the  actual  price  which  tbe  land  brought 
at  the  very  time  in  question  was  relevant 
upon  tbe  question  of  market  value. 

We  find  no  error,  and  tbe  Judgment  is  af- 
firmed, with  costs. 


DOCEHAM  v.  NORTH  JERSBT  ST.  RT.  CO. 
{Supreme  Oart  of  New  Jersey.    Jane  10, 1907.) 

Cabsiebs  —  In JUBiES  to  Passekokbs  — Evi- 
dence. 

In  an  action  for  injuries  sustained  while 
aliKbtine  frem  a  street  car,  evidence  examined, 
and  held  to  warrant  the  direction  of  a  verdict 
for  defendant  on  tbe  ground  that  plaintiff  alight- 
ed before  the  car  came  to  a  stop. 

[Kd.  Note.— For  cases  in  iwint,  see  Cent  Dig. 
vol.  9,  Carriers,  i  1402.] 

Action  by  James  A.  Do<&bam  against  the 
North  Jersey  Street  Railway  Company.  On 
rule  for  tbe  plaintiff  to  show  cause  why  a 
new  trial  should  not  be  granted.  Rule  made 
absolute. 

Argued  February  term,  1907.  before  tbe 
CHIEF  JUSTICE  and  GARRETSON  and 
REED,  JJ. 

William  D.  Edwards,  for  defendant  and 
relator.    Merrlt  Lane,  for  plaintiff. 

PER  CURIAM.  Tbe  plaintiff  was  «  pas- 
senger on  a  trolley  car  of  the  defendant  be- 
tween 5  and  6  o'clock  on  June  14th.  His 
residence  is  the  comer  of  Baldwin  avenue 
and  Montgomery  street.  Tbe  defendants 
track  was  upon  Montgomery  street.  Plain- 
tiff says  that,  on  approaching  his  residence, 
be  signaled  tbe  conductor  to  stop  at  that 
comer,  and  that  tbe  signal  to  stop  was  given ; 
that  be,  tbe  plaintiff,  rose  up,  and  when  tbe 
car  slowed  down  went  to  tbe  forward  plat- 
form near  which  he  was  sitting,  stepped 
down  on  tbe  step  of  tbe  car,  and  as  be  was 
going  to  get  off  tbe  car  started,  gave  a  Jerk, 
and  threw  blm  Into  tbe  street,  and  tbe  fail 
resulted  in  a  broken  ankle.  At  the  close  of 
tbe  case,  tbe  defendant  moved  for  direction 
for  a  verdict  in  its  favor.  We  think  this 
motion  should  have  been  granted.  Tbe  evi- 
dence shows  that  cbe  car  was  stopped  as  usu- 
al when  tbe  rear  platform  was  clear  of  tbe 
crosswalk  at  tbe  comer  of  Baldwin  avenue 
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and  Montgomery  street;  that  tbe  car  was 
about  42  feet  long.  A  daughter  of  tbe  plain- 
tiff says  that  the  car  stopped  with  the  front 
platform  directly  la  front  of  their  house, 
which  was  about  20  feet  from  tbe  comer. 

No  doubt  the  plaintiff  left  tbe  car  some- 
where near  that  point,  but  it  is  quite  obvious 
that  the  car  bad  not  then  stopped.  The 
motorman  says  that  tbe  plaintiff  brushed 
past  him  while  be  was  putting  on  tbe  brake 
to  st<^  tbe  car,  and  that  tbe  plaintiff,  with 
a  book  and  a  satchel  in  bis  left  band,  bis 
right  band  grrasping  the  mil  of  the  body  of 
tbe  car,  stepped  into  the  street  before  tbe 
car  stopped.  The  state  of  facts  are  sworn 
to  by  Henry  Oagel,  a  passenger  who  stood 
close  behind  the  plaintiff,  and  was  waiting 
for  blm  to  get  off  as  soon  as  tbe  car  came 
to  a  stop,  and  by  Mr.  ti-llboy,  another  passen- 
ger, who  saw  tbe  plaintiff  walk  to  the  front, 
out  of  the  gate,  and  step  off  while  tbe  car 
was  moving  slowly  and  had  not  stopped,  by 
Mr.  Spine,  another  passenger  who  says  he 
saw  the  plaintiff  signal  with  his  hand,  and 
saw  the  conductor  ring  the  bell,  that  he  saw 
the  plaintiff  while  the  car  was  moving,  catch 
the  car  with  bis  hand  and  get  off  back-side. 

All  the  circumstances  show  that  tbe  car 
was  still  In  motion,  and  was  slowing  down 
to  stop,  and  the  circumstances  are  corroborat- 
ed by  the  overwhelming  weight  of  testimony. 

Tbe  rule  should  be  made  absolute. 


CK  N.  J.  L.  SO) 
BABR  v.  WILLIAMS. 
(Supreme  Court  of  New  Jersey.  June  10,  1907.) 

Custom— Evidence— When  Admissible. 

A  consulting  physician,  having  at  the  re- 
quest of  an  attending  physician  visited  a  patient 
of  the  latter,  brought  suit  against  the  attending 
physician  for  the  price  of  such  visit.  The  de- 
lendnnt  offered  to  prove  a  custom  of  the  medical 
profession  to  the  effect  that  In  such  case  the 
charge  is  always  made  against  the  patient. 
Held  to  be  error  to  overrule  this  offer. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15.  Customs  and  Usages,  |g  22,  23.] 

(Syllabus  by  the  Court.) 

Appeal   from  Camden  District  C!onrt 

Action  by  Benjamin  F.  Baer  against  Frank- 
lin E.  Williams.  Judgment  for  plaintiff. 
Defendant  appeals.    Reversed. 

Argued  February  term,  1907,  before  GAR- 
RISON, SWAYZE,  and  TRENOHARD,  JJ. 

Wilson,  CJarr  &  Stackhouae,  for  appellant 

GARRISON,  J.  This  is  an  action  by  one 
physician  against  another  for  professional 
services  rendered  to  a  patient  of  the  latter. 
The  plaintiff  visited  the  defendant's  patient 
at  the  request  of  the  defendant,  who  was  the 
attending  physician.  There  was  no  agree- 
ment between  tbe  two  physicians  either  as 
as  to  tbe  amount  to  be  charged  for  the  plaln- 
tllfs  visit  or  as  to  whether  It  was  to  be 
charged  to  tbe  attending  pUyKlcian  or  to  his 
patient.  There  was  proof  that  the  patient 
was   the   defendant's   mother-in-law   ta^^ 
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member  of  his  family  at  the  time,  and  also 
that  she  was  without  means  of  her  own. 
There  was  no  proof  of  the  value  of  the  serr- 
ices  rendered  by  the  plaintiff,  except  bis  own 
testimony  that-  In  this  instance  be  charged 
$50  and  entered  it  on  his  ledger,  and  that 
for  similar  services  he  frequently  bad  charg- 
ed as  high  as  $100.  The  defendant  offered 
to  prove  a  custom  of  the  medical  profession 
to  the  ^ect  that,  where  a  physician  Is  called 
Into  consultation  by  the  attending  physician, 
the  charge  of  such  consulting  physician  is  al- 
ways made  to  the  patient,  and  not  to  the  attend- 
ing physldnn,  and  that  It  Is  never  the  custom  in 
the  medical  profession  for  tbe  consulting  phy- 
sician to  look  to  the  attending  physician  for 
tbe  payment  of  the  consulting  physician's 
charge.  This  offer  was  overruled  by  tbe 
district  court,  who,  at  tbe  conclusion  of  tbe 
case,  charged  the  jury  that,  if  the  plaintiff 
went  down  to  Haddonfleld  and  saw  the  pa- 
tient, be  bad  performed  his  work,  and  was 
therefore  entitled  to  recover,  and  that  he 
(the  trial  Judge)  thought  that  $50  was  an 
ordinary  price. 

Tbe  Judgment  must  be  reversed.  There 
was  no  legal  proof  of  tbe  measure  of  dam- 
ages the  plaintiff  was  entitled  to  recover  un- 
der the  Implied  contract  with  the  defendant, 
and  on  tbe  qnestlon  of  such  implied  contract 
the  offer  of  the  defendant  should  have  been 
received.  It  may  be  that  tbe  defendant 
would  not  have  been  able  to  prove  the  cus- 
tom that  he  offered  to  show,  but  by  overrul- 
ing his  offer  the  existence  of  the  cnstom  was 
admitted  for  the  purposes  of  the  case  and 
only  its  pertinence  to  the  Issue  denied. 

The  Judgment  of  the  district  court  of  the 
city  of  Camden  Is  reversed. 


(71!  N.  J.  U  Ut)       « 

EDWARDS  et  al.  t.  CTTRRIB. 

(Supreme  Court  of  Npw  Jersey.     June  10, 
1907.) 

1.  Justices  of  thk  Pea.cb—Cebtiorabi— Ne- 
cessity OF  Teanscbipt. 

On  certiorari  to  a  justice  of  the  peace,  an 
airreed  statement  of  facts,  without  a  transcript 
of  the  record  of  the  justice,  does  not  suffice  to 

Jiresent  a  legal  error  requiring  reversal  of  the 
ud^ment. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig; 
vol.  31,  Justices  of  the  Peace,  |  705.] 

2.  Sami— Ddtt  oir  Coubt. 

The  court  is  not  obliged  to  examine  the 
original  papers  in  tbe  clerk's  office,  but  may 
assume  that  the  state  of  the  case  as  fnmishecl 
is  complete. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  81,  Justices  of  the  Peace,  i  79&] 

(Syllabus  by  the  Court) 

Action  by  Joseph  Edwards  and  others 
against  Duncan  J.  Currie.  Certiorari  to  re- 
view Judgment  dismissed. 

Argued  February  term,  1907,  before  GAR- 
RISON, SWAYZE,  and  TRENCH  AH  D,  J  J. 

Edgar  H.  Cook,  for  defendant.  Beckman 
ft  Spencer,  for  prosecutor!. 


SWATZE,  J.  The  papers  presented  to  ns 
fall  to  show  any  return  by  tbe  Justice  to  the 
writ  We  have  before  us  only  a  state  of  tbe 
case  agreed  upon  by  counsel.  Such  a  state- 
ment can  present  no  legal  error  reqairinc 
tbe  reversal  of  tbe  Judgment  Haynes  v. 
Cape  May,  62  N.  J.  Law.  180,  18i,  19  AtL 
176. 

The  state  of  the  ease  does  indeed  set  forth 
that  the  prosecutor  perfected  bis  certiorari 
as  the  law  requires,  but  this  is  only  the  con- 
clusion of  counsel,  and  does  not  obviate  tbe 
necessity  of  presenting  a  formal  return.  We 
ought  not  to  reverse  a  Judgment  without  hav- 
ing the  opportunity  even  to  examine  tbe 
record.  We  may,  perhaps,  infer  that  mow 
papers,  records,  and  proceedings  were  sent 
up  and  returned  by  the  Justice;  but  there  Is 
nothing  in  tbe  stipulation  to  enable  na  to  de- 
termine what  those  papers,  records,  and  pro- 
ceedings were,  nor  whether  they  showed  a 
final  Judgment,  and  counsel  have  expressly 
stipulated  that  the  case  shall  be  argued  ■apam 
tbe  agreed  facts  in  lieu  of  tbe  papers,  records, 
and  proceedings.  It  would  be  manifestly  Im- 
proper for  us  to  allow  counsel  to  substitute 
their  agreement  for  the  actual  Judgment  ren- 
dered by  tbe  Justice.  Such  a  course  would 
make  the  validity  of  a  Judgment  depend  up- 
on what  counsel  happened  to  agree  upon, 
whether  in  accordance  with  the  record  or 
not 

Our  rules  require  copies  of  the  state  of  tbe 
case  to  be  furnished  to  the  court  and  we 
may  assume  that  the  copies  furnished  are 
complete.  We  are  not  obliged  to  look  at  the 
original  papers  In  the  clerk's  office.  This 
salutary  rule  has  been  stated  by  the  Court 
of  Errors  and  Appeals  and  Is  equally  appli- 
cable to  this  court  Davis  t.  Llttel,  64  N.  J. 
Law,  685,  46  Atl.   631. 

TUb  writ  of  certiorari  must  be  dismissed, 
with  costs. 


SIPOLA  T.  WINSHIP. 


H.  M0> 


(Supreme  Court  of  New  Hampshire.    HnUbor- 
ough.    May  7, 1907.) 

1.  Verdob  aud  PtiBCHABEB  —  Fau»  Rxpbb- 
SENTATioHS— Rescission  bt  Pubchaskb. 

Where  plaintiff  purchased  a  farm,  relying 
on  the  vendor's  false  representations  as  to  the 
quantity  of  wood  thereon  and  the  extent  of  the 
tillage  land,  and  after  discovering  the  fraud  con- 
tinued to  occupy  the  farm,  so  mismanaging  it 
that  it  greatly  deteriorated  in  value,  he  was  not 
entitled  to  a  rescission  of  the  contract 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  48,  Vendor  and  Purchaser,  (  209.] 

2.  Same. 

Though  plaintiff  was  not  entitled  to  a  re- 
scission of  the  contract  the  fraud  was  ground 
for  the  cancellation  of  the  purchase  money  note 
in  whole  or  in  part  for  want  of  consideration. 
[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  43,  Vendor  and  Purchaser,  (  309.] 

3.  Jury— Right  to  Tbial  by  Jubt— Garcbi,- 

LATION  OF  INSTBUMENTS. 

Where  the  court  had  power  to  cancel  a 
purchase  money  note  given  by  the  vendee  of  a 
farm,  who  was  induced  to  purdsase  the  samt 
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thioagh  fraadolant  miBrepTesenUtlona  of  the 
wndor,  the  parties  were  not  entitled  under  the 
Ooaatitution  to  a.  jury  trial  of  the  question  of 
the  extent  to  which  the  note  should  be  canceled, 
or  of  the  amount  of  plaintiff's  damages. 

[Bd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
VOL  81,  Jury,  H  35,  43,  71.1 

4.  Ganceixation— Obouros. 

The  maker  of  a  negotiable  promissory  note, 
having  a  defense  thereto  based  on  fraud  oi 
the  payee  in  procuring  the  execution  of  the 
same,  was  entitled  in  equity  to  a  cancellation 
of  the  instrument  in  whole  or  in  part,  where 
he  was  liable  to  be  put  at  a  disadvantage  ia 
making  a  defense  to  it  in  an  action  at  law. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dip 
TOl.  S,  Ofuicellation  of  Instruments,  {  IS.] 

5.  Tkhdob  AitD  Pttbchasbb—Fsaud— Caveat 
Kmftob. 

Where  a  vendee  does  not  know  the  extent 
«f  an  acre  as  it  appears  on  the  ground,  he 
may  rely  on  representations  of  the  vendor  as 
to  the  number  of  acres  in  the  tract. 

[Bid.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  48,  Vendor  and  Purchaser,  {  55.] 

Bill  bj  Henry  SIpola  against  Adron  Win- 
ship  for  the  rescission  of  a  sale  of  real  estate 
on  account  of  fraud.  Bill  dismissed,  without 
prejudice.  Transferred  from  the  superior 
court     Case  discharged. 

The  plaintiff  purchased  a  farm  of  the  de- 
fendant in  1904,  for  the  price  of  $2,500,  of 
which  be  paid  one-half  in  cash  and  gave  his 
note  secured  by  a  mortgage  of  the  farm  for 
the  balance,  payable  In  annual  Installments 
of  flOO  each.  The  first  Installment  having 
become  due,  and  Ita  payment  being  refused 
by  the  plaintiff,  the  defendant  brought  a  writ 
of  entry  to  foreclose  the  mortgage,  which  ac- 
tion is  pending.  The  bill  alleges  fraudulent 
misrepreseutation  as  to  the  quantity  of  wood 
and  timber  on  the  farm  and  as  to  the  extent 
of  the  tillage  land,  and  the  plaintifTs  reliance 
upon  the  representations.  The  prayers  of  the 
bill  are  for  a  stay  of  the  action  at  law  during 
the  pendency  of  thla  suit,  for  an  injunction 
restraining  the  defendant  from  assigning  the 
note  and  mortgage  or  any  Interest  therein, 
for  a  decree  rescinding  the  contract  of  sale 
or  canceling  the  note  and  mortgage  and  en- 
joining the  further  prosecution  of  the  writ  of 
entry,  for  a  decree  for  the  damages  to  which 
the  plalntltr  Is  entitled  In  equity,  and  for 
such  other  relief  as  may  be  Just  The  de- 
fendant's answer,  besides  denying  the  fraud 
and  demurring  to  the  bill  on  the  ground  that 
the  plaintiff  had  a  plain  and  adequate  remedy 
at  law,  alleges  that  the  statements  complain- 
ed of  were  mere  expressions  of  opinion,  and 
were  so  understood  by  the  plaintiff,  who  care- 
fully examined  the  premises  and  had  equal 
opportunity  with  the  defendant  to  make  ac- 
curate estimates  upon  those  matters.  The 
defendant  alleges.  In  an  amended  answer, 
that  the  property  conveyed  to  the  plaintiff  In- 
cluded stock  and  farming  utensils  which  the 
plaintiff  bad  used,  worn  ont  and  disposed  of, 
and  that  he  had  carried  on  the  farm  in  an 
nnhusbandlike  manner  and  consumed  the 
crops.  The  plaintiff  bought  the  farm  rely- 
ing upon  the  defendant's  assertions,  and  of- 


fers to  warrant  that  thie  wood  and  tlmtxjr  on 
the  farm  were  worth  $1,000.  They  were  not 
worth  over  S600,  and  this  the  defendant 
knew.  The  plaintiff's  damtiges  on  account  of 
this  fraud  are  $400.  The  defendant  also 
represented  that  there  were  45  acres  <»f  till- 
age land,  when  there  were  In  fact  only  18 
acres,  and  the  defendant  well  knew  there 
were  much  less  than  40  acres.  The  plaintUC 
examined  the  tillage  fully,  and  had  every  op- 
portunity to  Judge  «f  Its  extent;  but  he  had 
no  definite  idea  of  the  extent  of  an  acre  of 
land.  He  saw  and  understood  what  land 
was  Included  In  the  tillage  sold  to  him.  He 
relied  upon  the  statement  In  the  defendant's 
advertisement  that  there  were  45  acres  of 
tillage,  and  upon  the  oral  assurances  of  both 
the  defendant  and  his  agent  that  there  were 
40  or  45  acres,  and  honestly  believed  that  the 
area  was  as  represented.  The  defendant  In- 
tended that  the  plaintiff  should  rely  upon  the 
representations.  It  was  found  from  these 
facts  that  the  charges  of  fraud  relating  to 
the  tillage  were  not  established,  and  thla 
finding  was  based  upon  the  ruling  that,  upon 
the  facts  found,  the  plaintiff  Is  not  entitled, 
as  matter  of  law,  to  rescission  or  damages 
upon  that  ground.  To  this  ruling  the  plain- 
tiff excepted.  After  discovering  the  fraud  as 
to  the  wood  and  timber,  the  plaintiff  contino- 
ed  to  occupy  the  farm,  and  so  mismanaged 
that  It  has  greatly  deteriorated  In  value.  Hi* 
acts  and  his  delay  In  bringing  this  suit  were 
such  as  to  make  a  decree  of  rescission  In- 
equitable. The  bill  was  dismissed  without 
prejudice,  upon  the  ground  that,  as  the  case  for 
equitable  relief  had  failed,  the  court  had  no 
Jurisdiction  to  retain  the  bill  for  the  assess- 
ment of  damages  caused  by  fraud.  To  this 
ruling  the  plaintiff  excepted.  The  plaintiff 
also  excited  severally  to  the  denial  of  these 
motions:  That  the  defendant  be  enjoined 
from  further  prosecuting  his  action  for  a 
foreclosure  of  the  mortgage,  and  be  ordered 
to  indorse  $100  upon  the  note  as  of  its  date, 
and  to  pay  the  plaintiff  the  balance  of  the 
$400  damages  above  mentioned  and  his  costs; 
that  the  defendant  be  ordered  to  indorse  $400 
upon  the  note  as  of  Its  date,  and  prosecute 
his  action  no  further,  and  to  pay  costs ;  and 
that  the  plahitlff  have  leave  to  amend  by 
substituting  for  the  bill  In  equity  a  declara- 
tion In  case  for  deceit,  and  thereupon  have 
Judgment  for  $400  and  costs.  The  motions 
were  denied,  because  to  grant  them  would  de- 
prive the  defendant  of  his  right  to  a  Jury 
triaL 

Sargent  Remick  &  Niles,  for  plaintiff. 
George  B.  French,  for  defendant 

GHASB,  J.  Tlw  plaintiff  seeks  equitable 
relief  for  the  defendant's  fraud  In  making 
the  sale  of  the  farm  to  him,  either  by  a 
rescission  of  the  contract  of  sale,  or  by  a  can- 
cellation of  the  note  and  mortgage  which  he 
gave  In  part  payment  for  the  farm,  and 
which  the  defendant  now  holds  and  Is  at- 
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tonptlag  to  enforce  by  an  action  at  law. 
It  appears  that,  In  making  the  contract  of 
sale,  the  defendant  defrauded  the  plaintiff 
to  the  extent  of  $400  by  falae  and  fraudulent 
representatlona  regarding  the  value  of  the 
wood  and  timber  upon  the  farm.  The  ef- 
fect of  this  fraud  was  substantial;  and  U 
the  plaintiff,  as  soon  as  be  discovered  the 
fraud,  bad  taken  steps  to  have  the  contract 
of  sale  rescinded,  and  was  able  and  willing 
to  restore  the  defendant  to  bis  situation  be- 
fore the  contract,  no  reason  is  perceived  why 
the  plaintiff  would  not  be  entitled  to  rescis- 
sion. But  the  defendant,  in  his  amended  an- 
swer, set  up,  as  a  defense  to  the  plaintiff's 
claim  of  rescission,  the  plaintiff's  acts  in  con- 
suming and  disposing  of  portions  of  the  prop- 
erty Included  In  the  sale  and  in  carrying  on 
the  farm  In  an  unfausbandllke  manner.  In 
other  words,  tbe  defendant  alleged  tbat  the 
plaintiff  was  not  entitled  to  a  rescission  of 
the  contract  because  by  his  own  faulty  acts 
he  bad  disabled  himself  from  restoring  the 
defendant  to  bis  original  situation.  It  was 
found  by  tbe  superior  court  that,  after  dis- 
covering tbe  fraud,  the  plaintiff  continued 
to  occupy  tbe  farm,  and  so  mismanaged  that 
It  greatly  deteriorated  in  value ;  and,  further, 
that  the  plaintiff's  acts  and  bla  delay  in 
bringing  this  suit  were  such  as  to  make  a  de- 
cree of  rescission  Inequitable.  No  question 
was  transferred  relating  to  the  correctness 
of  these  findings.  CJonseqnently,  they  must  be 
regarded  as  adequately  supported  by  tbe  evi- 
dence that  was  submitted  to  the  court  The 
question  of  law,  then.  Is  whether  a  party  U 
entitled  to  rescission  of  a  contract  when 
rescission  would  be  Inequitable  because  of 
great  deterioration  In  tbe  property  to  be  re- 
turned by  the  plaintiff,  arising  from  fault  on 
bis  part  after  discovering  the  fraud  and  be- 
cause of  bis  delay  In  Instituting  a  salt  for 
obtaining  rescission.  The  statement  of  the 
question  unerringly  suggests  tbe  answer. 

It  U  true  that  there  are  cases  In  wbicb 
rescission  has  been  decreed  when  the  plaintiff 
had  disabled  himself  from  restoring  the  prop- 
erty received  under  the  contract  In  the  con- 
dition It  was  In  when  received;  but  In  such 
cases  it  was  practicable  to  shape  tbe  decree 
so  as  to  do  equity  between  the  parties. 
Thackrab  v.  Haas,  119  U.  S.  43d,  7  Sup.  Ot 
311,  30  L.  Ed.  486.  There  U  nothing  in  th« 
record  showing  that  It  was  practicable  to 
make  such  a  decree  to  this  case.  It  might 
be  Inequltoble  to  require  the  defendant  to 
toke  tbe  farm  back,  greatly  deteriorated  In 
value,  even  in  connection  with  tbe  paymen: 
of  a  sum  of  money  to  compensate  bim  for 
the  deterioration,  or  to  take  it  back  after  so 
long  a  delay.  As  tbe  case  stands.  It  appears 
that  a  rescission,  absolute  or  conditional,  cap 
not  be  made  tbat  will  be  equitable  between 
the  parties.  Such  being  the  fact,  law  or 
equity  does  not  entitle  tbe  plaintiff  to  rescis- 
sion. Hlqnlty  will  not  order  tbat  to  b«  donA 
which  in  and  of  itself  Is  inequltoble. 

Tbe  cancellation  which  tbe  plaintiff  seeks 


is  not  cancellation  to  effect  rescission,  but 
cancellation  notwlthstandtog  the  contract  of 
sale  stands.  His  position,  In  substance.  Is 
tbat  tbe  note  wbicb  tbe  defendant  recdved 
under  tbe  contract  of  sale,  and  which  he  now 
holds  and  is  attempting  to  collect.  Is  wlthont 
consideration,  In  whole  or  to  part,  because 
of  the  defendant's  fraud;  and  tbat  equltoble 
considers  ttons  require  that  the  defend  .it 
should  not  be  allowed  to  retoln  the  note  and 
accompanytog  mortgage  aa  valid,  snbsistlng 
claims  against  tbe  piatotlff,  and  the  farm. 
Story,  to  discusstog  tbe  subject  of  the  Cancel- 
lation of  Instrumente,  indepeaduitly  of  dis- 
covery or  other  equltoble  relief,  says: 
"Whatever  may  have  been  the  donbte  or 
difflculties  formerly  entertoined  upon  this 
subject,  they  seem  by  tbe  more  modem  de- 
cisions to  be  fairly,  put  at  rest,  and  the  juris- 
diction is  now  matototned  in  the  fullest  ^- 
tent,  and  these  decisions  are  founded  on  tbe 
true  principles  of  equity  juriq[>rudence,  which 
is  not  merely  remedial,  but  is  also  preventive 
of  injustice.  If  an  tostrument  ought  not  to 
be  used  or  enforced.  It  is  against  conscience 
for  the  party  holding  It  to  retain  It,  since  be 
can  only  retoln  It  for  some  stoister  purpose. 
If  It  is  a  negotiable  instrument,  it  may  be 
used  for  a  fraudulent  or  Improper  purpose, 
to  tbe  Injury  of  a  third  person."  1  Sto.  Bq. 
Jur.  (13tb  Ed.)  {  700.  In  Hamilton  T.  Cnm- 
mlnga,  1  Johns.  Ch.  (N.  Y.)  517,  Chancellor 
Kent  reviews  the  early  common-law  author- 
ities upon  the  subject,  and  concludes  that  tbe 
weight  of  authority  and  the  reason  of  the 
thing  are  equally  in  favor  of  the  jurisdiction 
of  the  court,  whether  the  Instrument  Is  or  is 
not  void  at  law,  and  whether  it  be  void  from 
matter  appearing  on  its  face,  or  from  proof 
token  in  the  cause;  and  that  these  assumed 
distinctions  are  not  well  founded.  He  says 
further  (page  523):  "But  while  I  assert  the 
authority  of  the  court  to  sustoto  sncb  bills. 
I  am  not  to  be  understood  as  encouraging 
applications  where  the  fitness  of  the  exercise 
of  tbe  power  of  tbe  court  is  not  pretty  strong- 
ly displayed.  Perhaps  the  cases  may  all 
be  reconciled  on  the  general  principle  that 
tbe  exercise  of  this  power  is  to  be  regulated 
by  sound  discretion,  as  tbe  circumstonces  ot 
tbe  Individual  case  may  dictoto;  and  tbat 
tbe  resort  to  equity,  to  be  snstotoed,  mnst 
be  expedient,  either  because  tbe  instnunent 
Is  liable  to  abuse  from  its  negotiable  nature, 
or  because  the  defense,  not  arising  on  Ito 
face,  may  be  difficult  or  nncertato  at  law. 
or  from  some  other  special  circumstances 
peculiar  to  the  case  and  rendering  a  resort 
here  highly  proper  and  clear  of  all  suspicion 
Of  ally  design  to  promote  expense  and  liti- 
gation." Bee  Downtog  v.  Wherrto,  19  N.  H. 
9,  91,  92,  49  Am.  Dec.  139.  "The  application 
for  this  species  of  relief  Is  by  a  bill  quia 
timet,  and  Is  addressed  to  the  sound  di»- 
cretlon  of  the  chancellor  upon  the  circum- 
stances of  the  particular  case;  and  tbe  relief 
ylll  ordinarily  be  afforded  where  Injury  may 
reasonably  be  apprehended,  and^tt^toimade 
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to  appear  that  the  retaining  of  the  title  or 
dalm  Is  dearly  against  congcleace."  Bel- 
lows, J.,  In  Tncker  t.  Kenniaton,  47  N.  H. 
267,  270,  83  Am.  Dec.  425.  It  was  held,  In 
Stafford  t.  Welch,  58  N.  H.  46,  that  a  bill  In 
equity  might  be  maintained  for  the  surrender 
and  cancellatl(»  of  an  overdue  note,  pay- 
ment of  which  had  been  tendered  to  and  re- 
fused by  the  holder.  See,  also.  Brooks  t. 
Howlson,  63  N.  H.  382,  389. 

The  case  under  consideration  resembles. 
In  some  particulars,  the  case  of  Montgomery 
T.  McLaury,  14.S  Cal.  83,  76  Pac.  964.  In 
that  case,  the  contract  Into  which  the  fraud 
entered  was  for  an  exchange  of  farms,  and 
inclnded  a  note  and  mortgage  given  by  the 
plalntiCt  t»  the  defendant  for  the  difference 
In  the  values  placed  upon  the  farm&  There 
was  controversy  between  the  parties  relating 
to  the  interpretation  of  the  pleadings — 
whether  the  plaintiff's  case  was  for  a  re- 
scission of  the  contract,  or  for  an  affirmance 
of  it,  and  for  the  damages  resulting  from  the 
alleged  fraud — bat  it  seems  that  there,  as 
here,  pleadings  are  construed  liberally,  and 
although  the  plaintiff  evidently  Intended  to 
state  facts  entitling  him  to  a  rescission,  and 
also  facts  entitling  him  to  a  cancellatlcm  of 
the  mortgage  and  to  damages,  for  both  of 
which  he  prayed,  it  was  held  that  the  por- 
tions of  the  complaint  relating  to  rescission 
should  be  treated  as  surplusage,  after  the 
facts  had  been  found  showing  that  rescission 
was  impossible  because  of  the  defendant's 
acts.  So  far  as  can  be  Judged  from  the  case 
In  liand,  the  plalntifTs  bill  is  not  subject  to 
the  criticism  made  of  the  pleadings  In  that 
case.  The  material  facts  appear  to  have 
been  set  forth  in  the  bill,  and  the  prayers  are 
for  a  rescission  of  the  contract,  or  for  a  can- 
cellation of  the  note  and  mortgage.  No  ob- 
jection was  made  to  the  form  of  the  bill, 
.and  It  is  not  apparent  that  any  reasonable 
objection  could  be  made  under  the  practice  In 
Togne  In  this  state.  There  is  no  such  incon- 
sistency between  the  two  kinds  of  relief 
sought  as  would  be  likely  to  lead  to  confn- 
sloo  or  uncertainty  on  the  trial.  If  rescis- 
sion is  denied,  the  contract  necessarily 
stands;  and  the  only  remedies  left  to  the 
plaintiff  must  be  based  on  the  theory  of  an 
affirmance  of  the  contract  This  does  not 
disable  bim  from  maintaining  that  his  out- 
standing promissory  note  is  voidable  in 
whole  or  In  part  for  want  of  consideration, 
and  ought  to  be  canceled.  The  alleged  frand 
Is  ground  for  this  relief,  the  same  aa  for 
rescission.  It  was  held,  in  the  California 
case,  that  the  note  and  mortgage  should  be 
canceled;  and,  this  not  affording  the  plain- 
tiff adequate  relief,  that  he  should  be  award- 
ed a  sum  equal  to  the  additional  damage 
be  had  suffered  from  the  defendant's  fraud, 
on  the  ground  that,  equity  Jurisdiction  hav- 
ing attached  for  one  purpose,  complete  re- 
lief would  be  afforded.  Hosleton  v.  Dickin- 
son, 51  Iowa.  244,  1  M.  W.  560,  Is  also  a  case 
much  in  point 


It  appears  from  tlie  authorities  that,  under 
certain  circumstances,  the  court  would  have 
jurisdiction  to  cancel  the  plaintiff's  note  held 
by  the  defendant,  to  the  extent  that  it  repre- 
sents the  results  of  the  defendant's  fraud. 
The  plaintiff  moved,  in  effect,  that  the  note 
be  canceled  to  the  extent  of  $400  of  Its  prin- 
cipal, by  reason  of  the  defendant's  fraud  re- 
lating to  the  wood  and  timber;  that  sum  be- 
ing the  damage  assessed  by  the  court  for  the 
fraud.  This  motion  was  denied,  for  the  SQe- 
dflc  reason  that  to  grant  it  would  deprive 
the  defendant  of  bis  right  to  A  trial  by  Jury; 
but,  the  court  having  Jurisdiction  to  cancel 
the  note  In  whole  or  in  part,  It  was  necessary, 
In  exercising  the  Jurisdiction,  to  determine 
the  extent  to  which  the  note  should  be  can- 
celed, or,  which  Is  the  same  thing,  the  ex- 
tent of  the  plaintiff's  damages.  This  the 
court  might  do  directly,  or  by  the  agency  of 
a  master  or  a  Jury,  In  accordance  with  the 
usual  equity  practice.  While  the  court  may 
properly  employ  a  Jory  to  Instruct  bis  con- 
sdence  regarding  such  questions  (Tasker  v. 
Lord,  64  N.  H.  279^  8  AU.  823),  the  parties 
have  not  a  right  under  the  Constitution  to  a 
trial  of  them  by  a  Jury  (State  v.  Saimders, 
66  N.  H.  89,  25  Ati.  588,  18  li.  B.  A.  »6; 
Curtice  V.  Dixon,  73  N.  H.  393,  62  Atl.  482). 
The  specific  reason  given  for  the  denial  of 
the  plaintiff's  motion  indicates  that  the  coort 
did  not  consider  the  drcumstances  with  a 
view  of  determining  the  question  whether 
they  called  for  a  decree  canceling  the  note  In 
whole  or  In  part  As  has  been  seen,  the 
power  which  a  court  of  equity  has  In  such 
cases  "should  be  regulated  by  sound  discre- 
tion as  the  circumstances  of  the  Individual 
case  may  dictate."  If  the  note  Is  not  nego- 
tiable, and  the  plaintiff's  defense  against  it 
growing  out  of  the  defendant's  fraud  will 
not  be  endangered  or  rendered  unreasonably 
difficult — In  short,  if  there  is  no  good  reason 
why  equity  should  interfere  in  the  premises — 
a  decree  of  cancellation  should  be  denied,  and 
the  plaintiff  should  be  left  to  make  his  de- 
fense in  the  action  at  law.  If,  on  the  other 
hand,  the  note  Is  negotiable,  and  the  plain- 
tiff Is  liable  to  be  put  at  a  disadvantage  In 
making  a  defense  to  It  in  the  action  at  law — 
If  equity  and  good  conscience  require  that  It 
should  be  canceled  In  whole  or  in  part — then 
the  plaintiff  should  have  a  decree  accordingly. 
The  tesolt  is  that  the  plaintUTs  exception  to 
the  denial  of  the  motion  under  consideration 
Is  sustained,  provided  it  is  found  that  under 
the  circumstances  of  the  case  the  note  should 
be  canceled  In  whole  or  in  part;  or,  stating 
it  in  another  form,  the  plaintiff's  exception 
is  sustained  In  case  it  is  found  that  there  Is 
ground  for  granting  equitable  relief  by  a  can- 
cellation of  the  note  In  whole  or  in  part. 

Another  exception  of  the  plaintiff  is  to  the 
court's  ruling  In  regard  to  the  defendant's 
representations  relating  to  the  area  of  the 
tillage  land.  The  defendant,  by  advertise- 
ment, represented  the  area  of  this  land  to  be 

45  acres,  and  by  oral  statements  of  himself 
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and  bis  agent  he  represented  it  to  be  40  or 
4o  acres.  He  well  knew  It  was  much  less 
than  40  acres.  It  was  In  fact  only  18  acres. 
The  defendant  Intended  that  the  plaintiff 
should  rely  upon  these  representations,  and 
the  plaintiff  did  so  In  fact,  honestly  believing 
them  to  be  true.  The  plaintiff  saw  and  fully 
examined  the  tillage  land,  understanding 
what  was  Included  In  that  designation;  but 
he  had  no  definite  Idea  of  the  extent  of  an 
acre.  The  court  ruled,  in  substance,  that 
upon  these  facts  the  plaintiff  is  not  entitled, 
as  a  matter  of  law,  to  a  rescission  of  the  con- 
tract or  to  damages.  It  would  seem  from  the 
language  of  the  case  that  the  representations 
purported,  and  were  understood,  to  be  state- 
ments of  the  defendant's  knowledge — not 
statements  of  his  opinion  or  Judgment  regard- 
ing the  matter.  This  Inference  Is  strengthen- 
ed when  it  is  considered  that  the  answeT 
specifically  alleged  that  the  statements  were 
mere  expressions  of  opinion,  etc.  If  such  had 
been  the  finding,  one  would  naturally  expect 
it  would  be  definitely  stated  In  the  case. 
Whether  the  statements  related  to  the  de- 
fendant's knowledge,  or  to  big  opinion,  is  a 
question  of  fact;  and,  as  the  case  Is  under- 
stood, it  was  found  that  they  related  to  his 
knowledge.  It  is  therefore  unnecessary  to 
consider  what  would  be  their  legal  effect  if 
they  were  mere  expressions  of  opinion.  That, 
undoubtedly,  would  depend  somewhat  upon 
the  circumstances  under  wUch  they  were 
made  and  the  plaintiff's  conduct  in  view  of 
them.  It  is  conceivable  that  mere  expressions 
of  opinion  might  be  made  in  such  manner  and 
under  such  circumstances  as  that  they  would 
naturally  throw  a  man  off  his  guard  and  in- 
duce action  in  reliance  upon  them,  without 
raising  an  Implication  of  want  of  care  on  his 
part;  but  questions  of  this  kind  can  be  more 
satisfactorily  determined  when  presented  in 
a  concrete  form.  In  this  case,  the  defendant 
stated  aa  a  fact  what  he  knew  was  false, 
and  he  did  it  with  the  fraudulent  Intent  ot 
deceiving  the  plaintiff,  and  thereby  Inducing 
blm  to  purchase  the  farm.  This  was  fraud. 
Sbackett  v.  Bickford,  74  N.  H.  57,  65  AU. 
252.  The  defendant  attempts  to  avoid  re- 
Kponsibility  for  the  fraud  by  Invoking  the 
aid  of  the  maxim  "caveat  emptor."  He  says 
that,  as  the  plaintiff  saw  and  examined  the 
land  and  had  an  opportunity  to  ascertain  its 
area,  he  was  in  fault  for  relying  upon  the  de- 
fendant's statements  regarding  that  matter.- 
In  Prlngle  v.  Samuel,  1  Lltt.  (Ky.)  44,  13 
Am.  Dec.  214,  the  court  say:  "We  do  not 
remember  any  case  where  the  maxim  quoted 
['caveat  emptor"]  has  been  used  by  the  chan- 
cellor in  such  manner  as  to  compel  him  to 
shut  his  ears  against  false  representations,  or 
to  give  latitude  to  a  vendor  of  real  estate  to 
state  facts  untruly,  without  any  responsibil- 
ity." The  case  was  a  bill  in  equity  praying 
for  a  perpetual  injunction  to  restrain  the  de- 
fendant from  enforcing  a  Judgment  recovered 
against  the  plaintiff  upon  a  promissory  note 
given  in  part  payment  for  a  farm.    In  the 


negotiation  for  the  sale  of  the  farm,  the  de- 
fendant falsely  and  fraudulently  represented 
that  it  contained  50  acres,  when  it  contained 
only  37%  acres;  and  the  court  held  that  the 
plaintiff  was  entitled  to  a  perpetnal  injunc- 
tion against  the  collection  of  a  part  of  the 
Judgment  corresponding  In  amount  with  tbe 
deficiency  In  the  land.  In  Stewart  v.  Steams, 
63  N.  H.  106,  56  Am.  Kep.  496,  the  court  of 
this  state,  in  speaking  of  this  maxim,  say: 
"Where  the  statements  are  of  material  facts, 
essentially  connected  with  the  substance  of 
the  transaction,  and  not  mere  general  com- 
mendations or  expressions  of  opinion,  and 
are  concerning  matters  which  from  their  na- 
ture or  situation  are  peculiarly  within  tbe 
knowledge  of  the  vendor,  the  purchaser  is 
Justified  In  relying  on  them;  and,  in  the  ab- 
sence of  any  knowledge  of  his  own,  or  of  any 
facts  which  would  excite  suspicion,  he  is  not 
bound  to  make  inquiries  and  examine  for  him- 
self. Under  such  circumstances,  it  does  not 
lie  in  the  mouth  of  the  vendor  to  complain 
that  tbe  vendee  took  him  at  bis  word."  Goon 
V.  Atwell,  46  N.  H.  610,  was  an  action  on  tbe 
case  for  deceit,  by  which  the  plaintiff  waa 
Induced  to  purchase  a  farm  of  the  defendant. 
The  deceit  alleged  In  one  count  of  the  dec- 

i  laration  was  a  representation  that  the  farm 
contained  250  acres  of  land,  when  In  fact  It 

!  contained  only  175  acres,  which  the  defendant 
well  knew.  In  support  of  a  demurrer  to  the 
declaration,  it  was  urged  by  the  defendant 
that  the  representations  set  forth  in  tbe  dec- 
laration were  mere  expressions  of  opinion  not 
amounting  to  a  warranty,  and  that  with  com- 
mon prudence  tbe  truth  might  have  been  as- 
certained. It  was  held  that  this  count  stat- 
ed a  good  cause  of  action,  and  that  the  de- 

'  murrer   was   properly   OTermled.     In    the 

;  course  of  the  opinion,  the  court  said:  "In 
each  of  these  counts  there  is  alleged  a  false 
afilrmatlon,  known  by  the  defendant  to  be 
false,  and  in  relation  to  a  material  matter, 
and  by  which  the  plaintiffs  were  deceived  and 
Injured,  and  in  such  a  case  an  action  lies." 
The  law  on  the  subject  has  been  similarly 
decided  in  other  states.  Twitchell  t.  Bridge^ 
42  Yt  68,  a  case  much  like  the  present  case; 
Stevens  v.  Giddings,  45  Conn.  507;  Thomas 
V.  Becbe,  25  N.  Y.  244;  Starkweather  v.  Ben- 
Jamin,  32  Mich.  305;  McGhee  v.  Bell,  170  Mo. 
121,  70  S.  W.  493.  See  other  authorities  cited 
in  29  Am.  &  Hog.  Enc.  Law  (2d  Ed.)  629. 
Tbe  law  seems  to  have  been  held  differently 
in  the  earlier  decisions  In  Massachusetts  (Gor- 
don T.  Parmelee,  2  Allen,  212;  Noble  v.  Goo- 
gins,  99  Mass.  231;  Parker  v.  Moulton,  114 
Mass.  99,  19  Am.  Rep.  315);  but  in  the  later 
decisions  the  court  have  declined  to  extend 
the  rule  of  the  earlier  cases,  and  have  held 
in  substantial  accord  with  the  law  as  held 
by  the  courts  of  other  states  (Lewis  v.  JTewell, 
151  Mass.  345,  24  N.  B.  62,  21  Am.  St  Bep. 
454,  and  Roberts  y.  French,  153  Mass.  60, 
26  N.  E.  416,  10  L.  R.  A.  666,  26  Am.  St  B^ 
611,  two  cases  much  in  point). 

Upon  authority,  as  well  as  uDonMASOik  It 
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cannot  be  held  as  matter  of  law  that  the 
plaintiff  was  not  In  the  exercise  of  common 
prudence  In  relying  upon  the  defendant's  rep- 
resentations in  this  case.  Being  ignorant  of 
the  extent  of  an  acre  as  It  appears  upon  the 
ground,  he  was  obliged  to  obtain  information 
as  to  the  area  of  the  tillage  land  from  others. 
The  maxim  "caveat  emptor"  did  not  prohibit 
him  from  seeking  It  of  the  defendant  The 
law  of  the  present  day  does  not  assume  In 
all  cases  that  vendors  of  property  are  en- 
deavoring to  defraud  the  vendees  by  false 
and  fraudulent  representations,  and  conse- 
quently require  vendees  to  distrust  snch  rep- 
resentations and  seek  the  Information  else- 
where, or  sufTer  the  consequences.  If  the 
representations,  as  It  seems  was  the  fact  In 
this  case,  purport  to  be  statements  of  facts 
within  the  vendor's  knowledge,  and  there  is 
nothing  In  the  surrounding  circumstances  to 
put  the  vendee  upon  guard  in  relation  to 
them,  considerations  of  Justice  and  public 
policy  alike  '^UI  uphold  the  vendee  In  rely- 
ing upon  the  representations.  As  has  been 
said  in  some  of  the  cases  cited,  a  contrary 
course  would  have  a  tendency  to  promote 
and  protect  fraudulent  dealing  on  the  part 
of  vendors.  Vendors  certainly  have  no  valid 
reason  for  complaining  that  they  are  held  re- 
sponsible for  their  fraudulent  representa- 
tions, nor  for  criticising  their  vendees  for  re- 
lying upon  them.  Of  course,  each  case  must 
stand  upon  the  facts  peculiar  to  Itself.  It  may 
appear  In  a  case  that  the  vendee  was  Impru- 
dent In  relying  upon  the  vendor's  statements. 
If  so,  the  maxim  applies;  but  if,  as  a  matter 
of  fact,  the  statements  are  of  material  facts  es- 
sentially connected  with  the  substance  of  the 
transaction,  and  are  not  mere  general  com- 
mendations or  expressions  of  opinion,  and  If 
the  facts  stated  are  such  as  might  be  known 
to  the  vendor,  the  vendee  may  safely  rely  up- 
on them,  unless  there  are  circumstances  at- 
tending the  statements  having  a  tendency  to 
put  him  upon  further  Inquiry  regarding 
them.  It  does  not  appear  that  there  was 
anything  In  this  case  having  a  tendency  to 
cause  the  plaintiff  to  distrust  the  defendant's 
statements.  The  plaintiff's  ignorance  of  the 
extent  of  an  acre  is  no  Justification  or  an- 
swer to  the  defendant's  fraud  in  knowingly 
and  Intentionally  deceiving  him  as  to  the 
quantity  of  land,  esi)eclally  since  be  must 
have  known  of  the  plalntiCTs  Ignorance,  and 
intentionally  availed  himself  of  it  to  deceive 
the  plaintiff.  Although  the  fraud  thus  com- 
mitted may  not  entitle  the  plaintiff  to  a  re- 
scission of  the  contract  of  sale,  because  re- 
scission would  be  Inequitable  under  the  cir- 
cumstances, It  should  be  taken  into  consid- 
eration on  the  question  of  the  cancellation  of 
the  note  and  mortgage,  in  case  It  turns  out 
that  equity  requires  oancellatlon.  If  the 
court's  finding  as  to  the  plaintlfTs  misman- 
agement of  the  farm  and  delay  In  bringing 
this  suit  does  not  apply  to  the  question  of 
rescission  of  the  contract  of  sale  for  this 


fraud,  the  plaintiff  may  be  entitled  to  rescis- 
sion, notwithstanding  he  would  not  be  enti- 
tled to  It  on  account  of  the  fraud  relating  to 
the  wood  and  timber.  This  would  depend 
upon  facts  that  do  not  appear  In  the  case. 
The  plaintiff's  exception  to  the  ruling  that 
the  facts  found  do  not  constitute  fraud  for 
which  there  may  be  rescission  or  cancella- 
tion Is  sustained  de  bene  esse. 

As  the  decision  of  the  foregoing  questions 
Is  likely  to  result  In  the  disposal  of  the  case, 
the  question  whether  the  plaintiff  would  be 
entitled  to  a  decree  for  the  damages  he  has 
suffered  from  the  defendant's  fraud,  without 
other  relief  of  a  distinctively  equitable  na- 
ture,  and  the  question  whether.  If  the  action 
were  amended  by  substituting  for  the  bill  a 
declaration  In  case  for  deceit,  the  defendant 
would  be  entitled  to  a  Jury  trial,  have  not 
been  considered. 

Case  discharged.    All  concurred. 


an  Ua.  stsy 
MOODY  T.  PORT  CLYDE  DEVELOPMENT 
00. 

(Supreme  Judicial  Court  of  Maine.  Feb.  5, 1907.) 

1.  BANKBtJPTCT— EFFKCT  OF  BAHlOltJrrOT  AOT 

ON  Statb  Insolvenot  Law. 

'  The  very  foundation  of  Judicial  proceedings 
is  Jurisdiction,  and  the  question  of  jurisdiction 
may  be  raised  at  any  stage  of  the  Droceedings 
by  any  suggestion  that  will  apprise  tue  court  of 
the  want  of  Jurisdiction. 

2.  Samk. 

In  the  case  at  bar  a  bill  In  equity  waa 
filed  against  the  defendant  corporation  by  one 
of  its  stockholders  as  provided  by  chapter  8S^ 
p.  85.  of  the  Public  Laws  of  1905,  and  after 
hearing  thereon  a  receiver  was  appointed  for 
the  defendant  corporation  under  the  provisions 
of  the  aforesaid  chapter.  At  the  time  the  afore- 
said chapter  was  enacted,  the  present  United 
States  bankruptcy  act  of  July  1,  1898  (30  Stat. 
544,  c.  541  [U.  S.  Oomp.  St.  1901,  p.  3418]), 
was  in  operation  and  also  was  in  operation  at 
the  time  the  aforesaid  bill  in  equity  was  filed 
and  also  when  the  aforesaid  receiver  was  ap- 
pointed. Previous  to  the  filing  of  the  aforesaid 
hill  in  equi^  and  the  appointment  of  a  re- 
ceiver aa  aforesaid,  a  creditor  had  brought  suit 
against  the  defendant  corporation  and  made  a 
general  attachment  of  all  the  defendant  corpora- 
tion's real  estate.  After  the  appointment  of  a 
receiver  as  aforesaid,  the  attaching  creditor  filed 
a  petition  praying  that  the  proceedings  appoint- 
ing the  receiver  and  the  receivership  be  dismise. 
ed,  and  that  the  petitioner  be  allowed  to  prose- 
cute its  suit  without  any  Interference  or  ob- 
jection on  the  part  of  the  alleged  receiver.  The 
petitioner  contended  that  the  state  court  had  no 
jurisdiction  in  the  matter  of  appointing  the  re- 
ceiver, for  the  following  reasons:  First,  because 
at  the  time  of  filing  the  bill  in  equity  the  de- 
fendant corporation  was  insolvent;  second,  be- 
cause chapter  85,  Pub.  Laws  1905,  under  whi<^ 
the  receiver  purported  to  have  been  appointed, 
was  in  effect  an  insolvent  law;  third,  because, 
when  said  receiver  purported  to  have  been  ap- 

Sointed,  the  United  States  bankruptcy  act  of 
898  had  been  and  was  then  In  operation,  and 
sospended  and  rendered  Inoperative  the  afore' 
said  chapter  85  of  the  Public  Laws  of  1906^ 
which  in  practical  effect  was  an  insolvent  law, 
and  deprived  the  state  court  of  any  jurisdic- 
tion in  the  matter  of  appointing  a  receiver  by 
virtue  of  said  chapter  85.     Hearing  was  bad 
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on  the  petition,  and  the  prayer  of  the  petition 
was  denied. 

Held :  (1)  That  at  the  time  the  bill  in  equity 
was  filed  the  defendant  corporation  was  in- 
solvent 

(2)  That  chapter  85,  Pub.  Laws  1908,  nnder 
which  the  receiver  purported  to  have  been  ap> 
pointed,  was  in  effect  an  insolvent  law. 

_&)  That  the  United  States  bankruptcy  act  of 
1886  being  in  operation  when  said  chapter  85 
was  enacted,  said  chapter  86  never  went  into 
operation. 

(4)  That  under  said  chapter  85  the  state  court 
had  no  jarisdlction  in  the  matter  of  appointing 
a  receiver  by  virtue  o<  said  chapter. 

(OffidaL) 

Exceptions  from  Supreme  Judicial  Court, 
Cumberland  Count?,  In  Equity. 

Bill  by  William  A.  Moody  against  the  Port 
Clyde  Development  Company  for  the  appoint- 
ment of  a  receiver  of  that  corporation,  un- 
der Pub.  Laws  1905,  p.  85,  c  85.  Previous 
to  the  filing  of  the  bill  the  Georges  National 
Bank  of  Thomaston  bad  commenced  an  ac- 
tion, against  defendant  corporation,  and  after 
the  appointment  of  a  receiver  therefor  filed 
a  petition  praying  that  the  proceedings  ap- 
pointing the  receiver  be  dismissed,  and  that 
it  be  allowed  to  prosecute  its  salt  without 
any  Interference  on  the  part  of  the  receiver 
80  appointed.  From  a  decree  denying  the 
prayer  of  the  petition  of  the  bank,  the  bank 
alleged  exceptions.    Exceptions  sustained. 

The  Port  Clyde  Development  Company  is 
a  corporation  organized  in  1902,  nnder  the 
laws  of  Maine,  and  located  at  Portland.  On 
February  14,  1904,  the  Georges  National 
Bank  of  Thomaston,  Knox  county,  commenc- 
ed an  action  at  law  against  the  defendant 
corporation.  The  declaration  In  the  writ  Is 
as  follows: 

"In  a  plea  of  the  case,  for  that  the  said 
defendant,  at  said  Thomaston  on  the  tenth 
day  of  February  in  the  year  of  our  Lord 
one  thousand  nine  hundred  and  four  by  Its 
note  of  that  date,  by  it  duly  signed,  for  value 
received,  promised  siiid  bank  to  pay  it  or  Its 
order  the  sum  of  four  thousand  dollars  in 
thirty  days  after  the  date  thereof,  and  said 
plaintiff  says  that  said  thirty  days  have  long 
since  elapsed,  whereby  an  action  hath  ac- 
crued to  the  plaintiff  to  have  and  recover  the 
same  with  interest  of  said  defendant  Yet 
the  said  defendant,  though  requested,  has  not 
paid  the  same,  but  neglects  so  to  do,  to  the 
damage  of  the  said  plaintiff  (as  it  says)  the 
sum  of  six  thousand  dollars  ^vhich  shall 
then  and  there  be  made  to  appear,  with  other 
due  damages." 

This  writ  was  returnable  at  the  April 
term,  1900,  of  the  Supreme  Judicial  Court, 
Knox  couuty.  A  general  attachment  of  the 
defendant  corporation's  real  estate  was  made 
on  this  writ  on  the  day  of  its  date.  February 
28,  1906,  service  of  this  writ  was  made  on 
W.  A.  Moody,  president  of  the  defendant  cor- 
pwatlon. 

On  the  13th  day  of  March,  1906,  William 
A.  Moody,  the  said  president  of  the  defend- 
tnt  corporation  and  one  of  Its  stockholders. 


under  the  provisions  of  idiapter  85,  Pnb. 
Laws  1006,  filed  In  the  Supreme  Judicial 
Court,  Cumberland  county,  a  bill  In  equity 
against  the  defendant  corporation,  which 
said  bill,  omitting  formal  parts,  la  as  follows: 

«WUUam  A.  Moody  of  St  George^  county 
of  Knox,  state  of  Malne^  complains  against 
the  Port  Clyde  Development  Company,  locat- 
ed at  Portland,  Cumberland  county,  Maine, 
and  says: 

■'(1)  That  aald  William  A.  Moody  la  a 
Btodcbolder  and  creditor  of  said  Port  Clyde 
Development  Company. 

"(2)  That  said  Port  Clyde  Development 
Company  is  a  corporaton  organised  and  exist- 
ing by  virtue  of  the  laws  of  the  state  of 
Maine.  That  said  corporation  by  Its  vote  Is 
located  at  Portland  aforesaid. 

"(3)  That  said  Port  Clyde  Development 
Company  has  held  all.  Including  its  last 
stockholders'  meeting.  In  said  Portland. 
That  Its  property  ia  situate  In  the  town  of 
St  George,  county  of  Knox,  state  of  Maine. 

"(4)  Said  William  A.  Moody  is  Informed 
and  believes,  and  therefore  alleges  upon  in- 
formation and  belief,  that  said  corporation  is 
in  imminent  danger  of  Insolvency. 

"iSi  Said  William  A.  Moody  is  Informed 
and  believes,  and  therefore  alleges  upon  in- 
formation and  belief,  that  the  estate  and  ef- 
fects of  said  Port  Clyde  Development  Com- 
pany, through  attachment  and  litigation,  and 
other  proceedings  hostile  to  the  interests  of 
said  Moody  and  other  unsecured  creditors 
and  stockholders,  are  in  danger  of  belns 
■wasted  or  lost 

"Wherefore,  Inasmuch  as  said  plaintiff  Is 
remediless  except  in  equity,  he  prays  that 
full,  true,  and  certain  answers  may  be  given 
to  all  the  premises  and  paragraphs  herein 
set  forth,  but  not  under  oath,  that  said  honor- 
able court.  If  it  finds  that  sufficient  cause 
exists,  will  issue  an  Injunction,  both  tempo- 
rary and  permanent,  restraining  said  cor- 
poration, its  oflJcers  and  agents,  from  receiv- 
ing any  moneys,  paying  any  debts,  selling  or 
transferring  any  assets  of  the  corporation, 
or  exercising  any  of  its  privileges  or  fran- 
chises until  further  order  of  the  court 

"And  that  said  court  may  also  appoint  one 
or  more  receivers  to  wind  up  the  affairs  of 
the  company,  and  also  that  said  court  may 
make  all  decrees  and  orders  that  may  be 
proper  and  necessary  under  the  provisions  of 
chapter  85  of  the  Public  Laws  of  the  state 
of  Maine  for  1905,  or  nnder  any  other  law 
relating  to  the  subject-matter  of  this  bill  of 
complaint 

"May  It  please  your  honors  to  grant  unto 
your  orator,  this  plaintiff,  most  gracious  writ 
of  subpcena  in  the  form  provided  by  law. 
directed  to  said  Port  Clyde  Development 
Company. 

"And  as  In  duty  bound  your  orator  will 
ever  pray." 

To  this  bill  the  defendant  corporation  filed 
its  answer,  which,  omitting  formal  parts,  la 
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"And  now  the  said  Port  Clyde  Develop- 
ment Company,  ausweriug  to  the  bill  ot  com- 
plaint of  William  A.  Moody  against  said  com- 
pany, dated  March  8,  190C,  says: 

"(1)  The  truth  of  the  allegation  contoined 
in  paragraph  1  of  said  bill  of  complaint  Is 
admitted. 

"(2)  The  truth  of  the  allegation  contained 
In  paragraph  2  of  said  bill  of  complaint  Is  ad- 
mitted. 

"(3)  The  truth  of  the  allegations  contained 
In  paragraph  S  of  said  bill  of  complaint  Is 
admitted. 

"(4)  The  truth  of  the  allegation  contained 
In  paragraph  4  of  said  bill  of  complaint  is 
admitted. 

"(5)  The  truth  ot  the  allegation  contained 
In  paragraph  6  of  said  bill  of  complaint  is 
admitted. 

"And  said  corporation  prays  that  In  this 
proceeding  right  and  Justice  may  be  done  all 
parties  interested,  and  that  said  corporation 
may  be  fully  protected." 

Hearing  was  had  on  bill  and  answer  on  the 
leth  day  of  March,  1906,  and  after  hearing 
the  presiding  justice  made  a  decree,  which, 
omitting  formal  parts,  is  as  follows: 

"This  cause  came  on  for  hearing  on  bill 
and  answer,  by  agreement,  this  18th  day  of 
March,  1906,  the  parties  being  represented 
by  counsel,  and  all  the  allegations  of  the  bill 
are  admitted  by  the  answer;  and,  upon  con- 
sideration thereof,  it  is  ordered,  adjudged, 
and  decreed  that  the  allegations  in  said  bill 
that  said  corporation  is  in  Imminent  danger 
of  insolvency,  and  that  tiie  estate  and  effects 
of  said  Port  Clyde  Development  Company, 
through  attachment  and  litigation,  and  other 
proceedings  hostile  to  the  interests  of  said 
complainant  Moody  and  other  unsecured 
creditors  and  the  stockholders,  are  In  danger 
of  being  wasted  or  lost,  and  also  each  and 
every  allegation  in  said  bill  of  complaint  are 
sustained,  and  that  a  receiver  should  be  ap- 
pointed, and  by  agreement  of  parties,  Chester 
W.  Teel  of  St  George  In  the  county  of  Knox, 
Me.,  a  suitable  person,  is  hereby  appointed 
such  receiver  of  said  defendant  corporation, 
to  wind  up  the  affairs  of  said  corporation, 
with  power  to  institute  or  defend  suits  at 
law  or  In  equity  In  his  own  name  as  re- 
ceiver, to  demand,  collect,  and  receive  all 
property,  books,  papers,  and  assets  of  said 
corporation,  to  sell,  transfer,  or  otherwise 
convert  the  same  Into  cash,  and  to  conduct 
and  carry  on  the  business  of  said  corporation 
as  ordered  by  this  court,  and  to  hold  and  use 
the  assets  of  this  corporation  subject  to  and 
under  the  further  order  of  this  court. 

"Also  that  pending  the  proceedings  In  this 
cause  said  defendant  corporation.  Its  officers 
and  agents,  be  and  they  hereby  are  restrain- 
ed from  receiving  any  moneys,  paying  any 
debts,  selling  or  transferring  any  assets  of 
said  corporation,  or  exercising  any  of  Its 
privileges  or  franchises  until  the  further 
order  of  this  court" 


At  the  April  term,  1906,  of  the  Supreme 
Judicial  Court,  Knox  county,  the  return  term 
of  the  writ  In  the  aforesaid  action  at  law, 
the  defendant  corporation  filed  an  answer 
to  said  action  at  law,  setting  forth  the  afore- 
said equity  proceedings  and  the  decree  ap- 
pointing a  receiver,  and  praying  "that  as 
said  decree  is  in  full  force  a  sufficieut  sug- 
gestion hereof  may  be  spread  upon  the 
docket  and  records  of  this  court  and  that 
this  plaintiff  may  be  directed  and  allowed  to 
proceed  according  to  the  decree,  a  copy  of 
which  is  hereto  attached  as  aforesaid,  and 
that  as  this  said  plaintiff  has  an  attacliment 
dated  February  14:,  1906,  at  4  o'clock  In  the- 
afternoon  and  none  other,  the  date  of  said 
attachment  being  less  than  SO  days  priot  to 
the  filing  of  said  bill  In  equity,  in  said  court 
at  Portland,  Cumberland  county,  and  no 
farther  proceedings  be  liad  or  allowed  by  said 
court  in  Knox  county  touching  the  matter, 
and  that  this  cause  may  be  dismissed  on  ac- 
count of  the  equity  proceedlngB  herein  set 
forth."  The  action  at  law  was  then  con- 
tinued. 

On  the  11th  day  of  August,  1906,  the 
Georges  National  Bank,  the  plaintiff  In  the 
aforesaid  action  at  law,  filed  in  the  Supreme 
Judicial  Court,  Cumberland  county,  a  peti- 
tion directed  to  the  justice  who  made  the 
decree  in  the  aforesaid  equity  proceeding, 
which  said  petition,  omitting  formal  parts. 
Is  as  follows: 

"The  Georges  National  Bank  of  Thomaston, 
Me.,  respectfully  represents  that  It  Is  it 
creditor  of  the  Port  Clyde  Development  Com- 
pany, of  St  George,  Knox  county,  Me.,  to 
the  extent  of  $4,000  money  loaned.  That  on 
February  14,  1906,  said  bank  brought  a  suit 
against  said  development  company  and  Wil- 
liam H.  Moody,  a  signer  of  said  note,  made 
an  attachment  of  the  real  estate  of  said 
development  company.  On  March  2d  Isaac 
£.  ArclilbBls,  having  a  judgment  against  said 
company,  attempted  to  sell  said  real  estate 
on  an  execution,  but,  as  said  bank  claims. 
Illegally,  and  that  said  sale  and  levy  are 
Invalid.  Subsequently  said  development  com- 
pany was  placed  in  the  hands  of  a  receiver 
on  the  petition  of  William  A.  Moody,  Its 
general  manager. 

"Said  action  of  said  bank  is  pending  in 
the  Supreme  Judicial  Court  for  Knox  county, 
and  win  be  in  order  for  trial  at  the  Septem- 
ber term,  when  it  claims  that  It  should  have 
judgment  and  protect  Its  lien. 

"Said  development  company  flies  a  de- 
fense, claiming  that  It  is  In  the  hands  of  a 
receiver,  and  that  the  attachment  of  said 
bank  Is  dissolved,  and  that  the  company  is 
insolvent  and  that  the  receiver  who  was 
appointed  should  sell  the  property  and  pay  to 
the  creditors  a  pro  rata  percentage,  distrlba- 
tlng  the  assets  among  the  creditors  In  Uie  na- 
ture of  a  dividend  In  insolvency  proceedings. 
Your  petitioner  says  that  said  proceedings 
are  illegal  and  the  acts  of  the  receiver  would 
be  In  violation  of  the  national  bankruptfv 
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law;  that  tbe  proceediugs  under  which  the 
said  receiver  acts  and  the  statute  under 
which  the  proceedings  were  instituted  in 
which  he  is  appointed  receiver  is  in  the  na- 
ture of  an  insolvent  law,  which  cannot  exist 
during  the  existence  of  the  national  bank- 
ruptcy act 

"Wherefore  the  Georges  National  Bunk 
respectfully  moves  that  the  proceedings  ap- 
pointing said  receiver  and  said  receivership 
be  dismissed,  and  said  bank  be  allowed 
to  prosecute  its  suit  without  any  interference 
or  objection  on  the  part  of  the  alleged  re- 
ceiver." 

After  notice  given  to  the  receiver,  a  hear- 
ing was  had  on  the  petition  before  the  Justice 
to  whom  the  petition  was  directed,  who  de- 
nied the  prayer  of  the  petition.  Thereupon 
the  petitioner,  the  Georges  National  Bank, 
took  exceptions. 

Argued  before  BMHBY,  O.  J.,  and  WHITE- 
HOUSE,  SAVAGE,  POWERS,  PEABODY, 
and  SPEAB,  JJ. 

George  E.  Grant,  for  plaintiff.  James  O. 
Bradbury,  for  defendant  Joseph  B.  Moore, 
for  petitioner. 

SPBAB,  J.  The  Port  Clyde  Development 
Company  is  a  corporation  established  by  the 
laws  of  Maine  In  1902.  The  purirases  of  the 
corporation  were  very  broad,  including  the 
right  to  carry  on  a  general  grocery  business, 
end  general  shipbuilding  and  ship  repairing 
business;  to  own  and  operate  sawmills,  carry 
on  a  general  fish  and  canning  business;  to 
curry  on  a  general  ice  business;  to  carry  on 
a  general  real  estate  business;  to  carry  on  a 
general  teaming,  transportation,  express,  and 
forwarding  business;  and  to  do  ail  things 
that  may  be  incidental  to  the  accomplishment 
of  the  foregoing  objects. 

On  the  14th  day  of  February,  1906,  the 
Georges  National  Bank  of  Tbomaston  at- 
tached the  real  estate  of  said  company  and 
on  the  28th  day  of  February  made  service 
.of  a  vfTlt  upon  W.  A.  Moody,  its  president 

On  the  13th  day  of  March,  1906,  William 
A.  Moody,  who  is  indentical  with  W.  A. 
Moody,  upon  whom  the  writ  was  served,  filed 
a  bill  In  equity  under  the  provisions  of  chap- 
ter 86  of  the  Public  Laws  of  1905,  alleging, 
among  other  things,  that  he  was  a  stockhold- 
er and  creditor  of  the  company;  that  he  was 
informed  and  believed,  and  therefore  alleged, 
that  the  corporation  was  in  imminent  danger 
of  insolvency,  and  that  the  estate  and  ef- 
fects of  the  company,  through  attachments 
and  litigation,  and  through  proceedings  hos- 
tile to  the  Interests  of  said  Moody  and  other 
unsecured  creditors  and  stodcholders,  were 
in  danger  of  being  wasted  or  lost  The  bill 
in  Its  prayer,  among  other  things,  asked  for 
an  injunction,  both  temporary  and  perma- 
ment,  restraining  the  corporation,  its  officers 
and  agents,  from  transacting  any  business 
until  the  further  order  of  the  court,  ani 
also  for  the  appointment  of  one  or  more  re- 
ceivers to  wind  up  the  affairs  of  the  com- 


pany, and  that  the  court  would  make  all  de- 
crees and  orders  that  might  be  proper  and 
necessary  under  the  provisions  of  chapter  85 
of  the  Public  lisws  of  1906  or  under  any 
other  law  relating  to  the  subject-matter  of 
the  bill  of  complaint 

On  the  12th  day  of  March,  1906,  the  com- 
pany appeared  by  attorney,  admitted  tbe 
truth  of  every  allegation  in  the  bill,  and 
on  tbe  16th  day  of  March,  1906,  a  decree  of 
the  court  was  filed,  stating  that  the  case  came 
on  for  hearing  and  on  bill  and  answer  by 
agreement,  the  parties  being  represented  by 
counsel,  and  that  all  the  allegations  of  tbe 
bill  were  admitted  In  the  answer.  Where- 
upon It  was  "ordered,  adjudged,  and  decreed 
that  the  allegations  in  said  bill  that  said 
corporation  is  In  imminent  danger  of  inr 
solvency,  and  that  the  estate  and  effects  of 
said  Port  Clyde  Development  Company, 
through  attachment  and  litigation,  and 
through  proceedings  hostile  to  the  Intoests 
of  said  complainant  Moody  and  other  unse- 
cured creditors  and  the  stockholders,  are  In 
danger  of  being  wasted  or  lost,  and  also 
each  and  every  allegation  in  said  bill  of  com- 
plaint are  sustained,  and  that  a  receiver 
should  be  appointed  *  *  *  to  wind  vp 
the  affairs  of  said  corporation  with  power  to 
institute  or  defend  suits  at  law  in  equity  or 
in  his  own  name  as  receiver,  to  demand,  col- 
lect, and  receive  all  property,  books,  papers, 
and  assets  of  said  corporation,  to  sell,  trans- 
fer, or  otherwise  convert  the  same  into  cash, 
and  to  conduct  and  carry  on  the  business  of 
said  corporation  as  ordered  by  this  court 
and  to  hold  and  use  the  assets  of  this  corpo- 
ration subject  to  and  under  the  further  order 
of  this  court" 

On  the  lltb  day  of  August,  1906,  tbe 
Georges  National  Bank,  plaintiff  in  the  aJ>ove- 
mentioned  suit,  filed  a  petition  in  the  nature 
of  a  bill  in  equity  in  the  Supreme  Judicial 
Court,  directed  to  the  justice  thereof  who 
made  the  above  decree,  alleging  that  it  was 
a  creditor  of  said  bank  to  the  extent  of  $4>- 
000  for  money  loaned ;  that  on  February  14, 
1906,  it  brought  a  suit  against  said  company 
and  William  H.  Moody,  signer  of  the  note, 
and  made  an  attachment  on  the  real  estate 
of  said  company ;  that  subsequently  the  com- 
pany was  placed  in  the  tiands  of  a  receiver 
on  the  petition  of  said  Moody ;  that  said  ac- 
tion of  said  bank  was  pending  in  the  Supreme 
Judicial  Court  for  Knox  coun^  and  would 
be  in  order  for  trial  at  the  September  term ; 
that  said  company  filed  a  defense,  claiming 
that  it  was  in  the  hands  of  a  receiver  and 
that  the  attachment  of  said  bank  was  dissolv- 
ed; that  tbe  company  was  insolvent,  and 
that  the  receiver  should  collect  and  distribute 
the  assets  of  the  company  and  pay  the  credit- 
ors a  pro  rata  percentage  in  the  nature  of 
a  dividend  in  insolvency  proceedings. 

The  petitioner  further  alleged  that  the 
Proceedings  were  illegal,  and  that  the  acts 
of  the  receiver  would  be  in  violation  of  the 
national  bankruptcy^la^^j^^^nt^^^- 
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logs  under  wbicb  tbe  recelTer  was  acting  and 
the  statute  under  which  tbe  proceedings 
were  instituted.  In  wtilch  he  was  appointed 
receiver,  were  in  the  nature  of  an  insoivent 
law,  which  could  not  operate  during  the  ex- 
istence of  tbe  national  bankruptcy  act,  and 
moved  that  the  proceedings  of  appointing 
said  receiver,  and  said  receivership,  be  dis- 
missed; that  said  bank  be  allowed  to  prose- 
cute its  suit  without  any  int^ference  or  ob- 
jection on  the  part  of  the  alleged  receiver. 

Notice  was  ordered  upon  this  petition  and 
a  hearing  had  on  the  11th  day  of  September, 
1906,  and  tbe  prayer  of  the  petitioner  denied. 
To  this  decree,  denying  the  petition,  tbe  pe- 
titioner excepted  and  bis  exceptions  were  al- 
lowed. 

The  petitioner  cont^ids  that  upon  this 
state  of  facts,  and  a  proper  interpretation  of 
the  statute  under  which  the  receiver  was 
appointed,  tbe  court  had  no  Jurisdiction  in 
the  matter  of  appointing  tbe  receiver: 

(1)  Because  at  the  time  of  filing  of  the  pe- 
tition for  tbe  receiver  tbe  developmoit  com- 
pany was  insolvent. 

(2)  Because  tbe  act  of  1905,  under  which 
tbe  receiver  purported  to  have  been  appoint- 
ed, was  in  effect  an  insolvent  law. 

(3)  Because,  when  said  receiver  purported 
to  have  been  appointed,  the  national  bank- 
ruptcy law  had  been,  and  then  was,  in  opera- 
tion, and  suspended  and  rendered  inoperative 
the  statutes  of  1905,  which  in  practical  effect 
was  an  insolvent  law,  and  deprived  the  state 
court  of  any  Jurisdiction  in  tbe  matter  of 
appointing  a  receiver  by  virtue  of  such 
statute. 

In  tlie  future  discnssion  of  this  case,  the 
petitioning  banlc  will  be  called  tbe  plaintiff, 
and  the  Port  Clyde  Development  Company 
the  defendant 

The  first  cont«ktlon  of  tbe  plaintiff,  tliat 
the  defendant,  at  tbe  time  of  Its  petition  for 
a  receiver,  was  insolvent,  appears  to  be  well 
established,  not  only  by  tbe  facts,  but  admit- 
ted by  the  allegations  in  the  defendant's  bill. 
Item  4  alleges  imminent  danger  of  insolven- 
cy. Item  5  goes  further,  and  avers  that  tbe 
estate  and  effects  of  the  defendant  company, 
through  attachments  and  litigation  and  oth- 
er proceedings,  are  in  danger  of  being  wasted 
or  lost.  Item  4  does  not  technically  allege 
Insolvency;  and,  while  item  6  does  not  use 
the  word  "insolvency"  to  express  the  condi- 
tion of  the  company,  it  nevertheless  employs, 
to  express  that  condition,  the  language  wblcli 
defines  the  legal  meaning  of  the  word  "in- 
solvency." In  other  words,  the  defendant, 
instead  of  using  tbe  term,  uses  the  definition. 
But  the  language  of  the  bill  used  to  express 
this  condition  so  nearly  comports  with  the 
phraseology  employed  in  Morey  v.  Milllken, 
86  Me.  4C4,  30  Atl.  102,  to  define  Insolvency, 
that  a  reasonable  inference  migbt  suggest  It 
to  have  been  intended  to  follow  that  opin- 
ion. This  case  declares  that  Insolvency  ex- 
ists in  Its  application  to  persons  engaged  in 
commercial  pursuits  "when  they  can  no  long- 


er continue  in  the  ordinary  course,  securing 
to  the  existing  creditors  an  equal  division 
of  tbe  assets  before  they  shall  be  wasted  and 
frittered  away  in  a  hopeless  struggle  imder 
conditions  which  compel  disaster  in  the  end." 

The  analogy  between  this  definition  of  in- 
solvency and  the  language  of  the  bill  describ- 
ing the  condition  of  the  defendant  will  readi- 
ly be  seen  by  comparison.  The  bill  says  that 
the  assets  "are  in  danger  of  being  wasted 
or  lost"  Tbe  case  says  that  insolvency  ex- 
ists when  the  assets  are  in  danger  of  being 
"wasted  and  frittered  away."  The  plirases 
quoted  are  identical  in  meaning.  The  facts 
also  clearly  bring  the  defendant  within  tbe 
other  definition  found  in  this  case,  that  in- 
solvency exists  when  a  party  is  unable  "to 
pay  bis  debts  as  they  become  due  in  tbe 
ordinary  course  of  business."  It  will  also  be 
observed  that  the  answer  of  the  defendant 
does  not  traverse  the  allegation  of  insolven- 
cy averred  in  the  plaintiff's  petition,  but  by 
its  silence  confesses  the  truth  thereof,  and 
seeks  to  avoid  its  effect  by  averring  tbe  ap- 
pointment of  a  receiver  under  tbe  act  of  1905. 

That  tbe  defendant  was  insolvent  may  be 
regarded  as  established,  not  only  by  the  facts, 
but  by  tbe  pleadings. 

Tbe  insolvency  of  the  defendant  having 
been  established,  we  have  occasion  to  ex- 
amine tbe  second  contention  of  the  plain- 
tiff, that  the  act  of  1905,  under  which  tlie 
receiver  for  the  defendant  purported  to  have 
been  appointed,  was  in  effect  an  insolvent 
law  for  the  settlement  of  the  estate  of  tlie 
corporation  for  which  a  receive  might  be 
appointed  imder  the  a<^ 

Section  1  clearly  sets  forth  the  purpose 
for  wliich  the  chapter  was  enacted.  It  pro- 
vides :  "Whenever  any  corporation  shall  be- 
come insolvent  or  be  in  imminent  danger 
of  Insolvency,  or  whenever  through  fraud, 
including  the  gross  mismanagement  of  its 
affairs,  or  through  attachment,  litigation  or 
otherwise,  its  estates  and  effects  are  in  dan- 
ger of  being  wasted  or  lost  •  •  •  upon 
application  of  any  creditor  or  stockholder  by 
a  bill  in  equity  filed  in  tbe  Supreme  Judicial 
Court  *  *  •  the  court  may  Issue  both 
temporary  and  permanent  injunctions"  re- 
straining the  corporation  from  doing  the  busi- 
ness of  collecting  and  disbursing  funds,  "and 
may  at  any  time  make  a  decree  dissolving 
such  corporation." 

We  have  no  occasion  at  this  time  to  con- 
sider the  clauses  of  the  act  which  apply  to  a 
corporation  whose  charter  has  expired  or 
been  forfeited.  We  are  considering  only  tbe 
clauses  above  recited.  Whenever,  therefore, 
a  corporation  falls  within  that  proviso  of  the 
act  wben  Its  estate  is  in  danger  of  being 
wasted  or  lost  it  then  becomes  insolvent 
Tbe  phraseology  of  the  act  as  well  as  that  of 
the  bill,  is  practically  identical  with  tbe 
language  of  the  opinion  In  Morey  v.  Milllken, 
supra,  employed  to  define  the  meaning  of 
the  word  "insolvency."  Tbe  act  of  1905  was 
clearly  Intended  in  the  language  o^tbe^ODlp 
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Ion,  "for  the  liquidation  of  business  inter- 
ests when  they  can  no  longer  continue  in 
the  ordinary  course."  The  scheme  of  the 
act  was  to  accomplish  this  end.  Its  purpose 
could  not  have  been  more  plainly  stated. 
The  law  can  be  Invoked  when,  in  the  lan- 
guage of  the  act,  "its  estates  and  efTects  are 
In  danger  of , being  wasted  or  lost"  It  is  per- 
fectly obvious  that  the  clauses  of  the  section 
now  under  consideration  were  Intended  to  op- 
erate upon  those  corporations  that  had  ar- 
rived at  that  state  of  financial  decay  which 
the  law  defines  as  "insolvent." 

Section  2  provides  that  the  court  may  ap- 
point one  or  more  receivers  "to  wind  the  af- 
fiUrs  of  the  company,"  and  that  all  attach- 
ments made  within  30  days  before  the  filing 
of  the  bill  in  equity  wherein  a  receiver  is  to 
be  appointed  shall  thereupon  be  dissolved. 
The  first  provision  which  authorizes  the  re- 
ceiver to  wind  up  the  afiFalrs  of  the  company 
confers  upon  him  as  an  officer  of  the  court 
authority  to  take  possession  of  the  estate 
of  the  defendant,  collect  all  of  its  debts,  and 
distribute  all  its  assets,  thereby  obliging  the 
creditors  to  either  accept  the  dividend  In 
full,  discbarge  their  claim,  or  lose  It  As  a 
natural  corollary  of  the  first  proviso,  and 
having  the  form  and  analogy  of  the  t>ankrupt 
law,  the  second  proviso  follows  which  vacates 
all  attachments  made  within  90  days. 

Section  3  invests  the  receiver  with  plenary 
power  over  all  the  assets  of  the  company, 
and  he  is  required  to  report  to  the  court 
from  time  to  time,  and  to  distribute  the  as- 
serts as  provided  in  section  79,  c.  47,  Rev.  St 
The  allusion  to  this  section  has  the  effect 
of  adopting  It  as  a  part  of  section  3,  mutatis 
mutandis.  This  section  clearly  applies  to 
the  settlement  of  an  Insolvent  estate. 

Section  4  is.  In  terms,  an  insolvoit  provi- 
sion. We  quote  it  in  full.  "Whenever  a  re- 
ceiver is  appointed  as  above,  the  court  shall 
limit  a  time,  nor  less  than  four  months,  of 
which  decree  notice  shall  he  given,  within 
which  all  claims  against  said  corporation 
shall  be  presented,  and  make  such  order  for 
the  manner  of  hearing  and  proving  same  as 
may  be  Just  and  proper,  and  all  claims  not 
so  presented  shall  be  forever  barred." 

The  chief  difference  between  the  provision 
of  this  section  and  that  of  the  United  States 
bankrupt  law  is  that  the  latter  gives  a  year 
and  the  former  only  four  months,  as  the  time 
within  which  all  claims  against  the  corpora 
tlon  shall  be  presented,  and  that  all  claims 
not  so  presented  shall  be  forever  barred. 

While  chapter  85  of  the  Laws  of  1905  Is 
not  an  Insolvent  law  in  title  or  express 
terms,  it  yet  operates  as  such  in  all  the  es- 
sential features  of  taking  charge  of  the 
property,  bringing  suits  In  law  or  equity, 
discharging  the  liabilities,  barring  all  claims 
not  presented,  and  distributing  the  assets 
of  the  corporation  coming  into  the  hands  of 
the  officer  appointed  by  the  court  nnder  Its 
provisions. 

Having  analyzed  the  several  sections  of  the 


act  for  the  purpose  of  determining  their  anal- 
ogy to,  and  effect  in  comparison  with,  the 
provisions  of  the  bankrupt  law,  we  will  now 
refer  to  the  decisions  of  the  different  courts, 
state  and  federal,  pertinent  to  the  proposi- 
tion under  discussion. 

It  may  be  well  at  this  point  to  further  ot>- 
serve  that  the  decision  of  the  case  at  bar  ap- 
plies only  to  the  operation  of  those  statutes, 
or  parts  of  statutes,  which  are  calculated  to 
perform  the  functlcms  of  an  Insolvent  law. 
Whether  receivers  may  be  appointed  to  wind 
up  the  affairs  of  a  corporation,  or  a  debtor 
may  make  an  assignment  for  the  benefit  of 
his  creditors,  under  any  other  provisions  of 
law,  statute  or  common,  we  do  not  jftebati  to 
decide. 

The  principle  of  law  applicable  to  the  case 
nnder  consideration  Is  clear  and  succinctly 
stated  in  6  Cyc.  240,  D,  note  1&  "So  far  as 
the  state  law  administers  upon  the  estate  of 
the  insolvent  as  a  proceeding  in  the  courts, 
the  proceeding  deriving  Its  potency  and  force 
from  the  law  itself,  and  not  from  the  volun- 
tary act  of  the  debtor,  and,  where  the  estate 
is  wound  op  Judicially  and  the  debtor  dis- 
charged, the  state  law  is'  undoubtedly  sus- 
pended by  a  national  bankruptcy  act,  ex 
proprlo  vlgore,  as  to  all  persons  affected  by 
the  terms  of  the  latter."  It  will  be  aeesa, 
however,  that  it  is  not  an  essential  element 
of  an  insolvency  law  that  the  debtor  be  dis- 
charged. 

Lyman  r.  Bond,  190  Mass.  291,  is  a  case 
in  which  the  defendant,  owing  the  plaintiff 
the  sum  of  $1,000  in  the  form  of  a  note,  made 
an  assignment  imder  a  New  Hampshire  stat- 
ute for  the  benefit  of  all  bis  creditors.  The 
assignment  was  In  due  form.  The  plaintiff 
did  not  Join  the  assignment,  bnt  proved  his 
claim  under  the  statute  and  received  his  dir- 
Idend,  a  pro  rata  share  of  the  estate  from 
the  assignee.  The  defendant  contended  that 
the  plaintiff  was  barred  by  his  action  in  re- 
ceiving the  dividends  upon  bis  claim. 

The  opinion  of  the  court  in  full  was:  'fThe 
plaintiff  was  not  barred  of  his  action  by  an 
agreement  of  his  own,  because  he  has  made 
no  agreement  to  that  effect  He  is  not  bar- 
red by  tbe  proceedings  under  the  statute  of 
New  Hampshire,  because,  if  such  should  be 
the  effect  of  proceedings  under  that  statute^ 
which  we  need  not  now  decide,  it  is  an  in- 
solvent law,  the  operation  of  which  was  sus- 
pended during  the  existence  of  the  bankrupt 
act  of  the  United  States."  The  awiicatlon 
of  this  opinion  is  that  if  the  plaintiff  had 
been  barred  by  the  statute  of  New  Hamp- 
shire, then  the  statute  would  have  been  an 
Insolvent  law.  Acts  1905,  c.  85,  does  express- 
ly bar  all  claims  not  presented  in  accord- 
ance with  section  4.  It  is  therefore  in  effect 
under  this  opinion  an  Insolvent  law.  The 
New  Hampshire  act,  however,  did  not  pre- 
tend to  be  an  insolvent  law,  bnt  simply  a 
provision  regulating  an  assignment  for  tiM 
benefit  of  creditors. 

Mauran  et  aL  v.  Crown  Carnet  Lining.  Go« 
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28  B.  I.  824,  60  Atl.  SSI,  Is  a  case  exactly  in 
point.  Tbe  act  for  the  ai^KiIntment  of  a  re- 
ceiver (or  tbe  corporation,  the  eBsential  fea- 
tures of  which  are  quoted  in  the  (^Isitm  is 
practically  identical  with  the  act  of  1905. 
Upon  representation  "that  tbe  estate  and  ef- 
fects of  said  corporation  a):e  being  misap- 
plied and  are  in  danger  of  being  wasted  and 
lost  and  praying  that  said  corporation  might 
be  dissolved,"  a  receiver  was  appointed. 

This  IB  practically  the  langnage  of  section 
1  of  our  own  statute.  It  will  be  observed, 
also,  that  the  petitioners  .for  the  appointment 
of  a  receiver  In  this  case  were  also  stock- 
holden  and  credltom.  Tbe  coart  held  that 
this  proceeding  in  the  state  court  resulting 
in  tbe  appointment  of  a  receiver  was  prac- 
tically an  Insolvency  proceeding.  Its  object 
was  to  collect  and  distribute  its  property  in 
tbe  estate,  at  least  among  Its  cieditors.  It 
was  commenced  I^  stodcholders  and  credit- 
ors because  its  estate  was  being  misapplied 
and  was  In  danger  of  being  wasted.  The 
decree  appointing  a  receiver  was  assented  to 
by  tbe  corporation,  and,  while  the  petition 
does  not  in  form  allege  insolvency,  yet  tbe 
cause  alleged,  tbe  action  taken,  and  the  fact 
that  in  proceedings  in  voluntary  bankruptcy 
filed  12  days  after  the  preferring  of  tbe  pe- 
tition In  tite  state  coort  for  a  receiver  It  was 
declared  bankrupt  by  ttie  United  Stated  Imnk- 
mptcy  court,  all  show  tbat  the  corporation 
was  insolvent  and  that  the  proceeding  In  the 
state  conrt  traa  bat  an  attempt  to  foreetAU 
action  In  the  United  States  bankruptcy  court, 
and,  fbr  some  reason  not  known  to  tbe 
court,  to  have  its  affairB  settled  by  tbe  state 
tribunal. 

It  Is  unnecessary  to  give  any  analysis  tt 
allow  the  precise  analogy,  in  law  and  fact,  of 
this  case  witA  tbe  case  at  bar. 

In  re  Storck  Lumber  Company  (D.  O.)  114 
Fed.  860,  Is  a  case  involving  a  petition  for 
the  appointment  of  a  receiver  under  a  Mary- 
land statute  which  provided  for  the  dissolu- 
tion of  a  corporation  and  the  appointment 
of  a  receiver  Of  its  estate  and  effects,  who 
shotild  be  trustee  for  the  benefit  of  tbe  cred- 
itors and  stockholders,  and  wbo  should  act 
under  tbe  direction  of  the  court  The  corpo- 
ration filed  its  answer,  admitting  tlie  truth 
of  tbe  allegations  In  tbe  bill  and  consented 
to  the  appointment  of  a  receiver,  and  cm  tbe 
same  day  the  court  mtered  its  decree  appointo 
log  receivers,  who  were  authorised  to  take 
possession  of  all  tbe  assets,  collect  tbe  out- 
standing debts,  and  convert  all  Its  property 
into  cash,  and  bring  the  same  into  court  for 
distribution  to  the  creditors  and  stockholders 
according  to  their  legal  rights.  The  court 
held  that  the  statute  authorizing  this  trans- 
action was  In  effect  a  state  insolvent  law  and 
superseded  by  the  bankrupt  act  of  1898.  This 
case  is  also  practically  identical  with  the 
case  at  bar. 

Tbe  contention  might  here  be  raised  that 
a  statute,  in  orAer  to  be  regarded  as  an  in- 
solvent law,  must  provide  for  the  discharge 


ot  the  debtor,  and  that,  inasmuch  as  tbe  law 
of  1906  does  not  so  provide,  it  lacks  an  es- 
sential feature  of  such  law.  But  such  is  not 
the  Interpretation  given  by  the  courts. 

In  re  Merchants'  Insurance  Ck>mpany,  17 
Fed.  Cas.  p.  41,  No.  9,441,  is  in  point.  The 
company  was  subject  to  state  control  under 
the  insurance  laws.  The  state  statute  did 
not  i«t>vide  for  the  discharge  of  debts,  and 
the  court  held  tbat  to  be  no  defense,  as  the 
winding  up  of  the  corporation  discharged  the 
debts,  and  that  the  statute  was  to  all  intents 
and  purposes  an  Insolvent  law,  although  It 
may  not  authorize  a  discharge  of  the  debtors 
from  further  liability  on  its  debts. 

Harburgh,  Assignee,  v.  Oostello  et  al.,  184 
HI.  110,  66  N.  E.  363,  76  Am.  St.  Rep.  147,  Is 
a  case  Involving  an  Illinois  assignment  act 
The  court  bold  that  this  was  an  insolvent 
law,  and  go  on  to  say:  "It  is  true  that  an 
insolvent  law  is  a  law  for  tbe  relief  of  cred- 
itors by  an  equal  distribution  among  them 
of  the  assets  of  the  debtor,  but  does  not 
necessarily  involve  the  discharge  of  the  debt- 
or, while  a  bankruptcy  law  secures  tbe  relief 
of  the  Insolvent  debtor  by  his  dlscliarge.'' 

In  re  Salmon  8c  Salmon  (D.  O.)  148  Fed.  808, 
decided  in  1906,  Involved  the  winding  up  of  a 
bank  under  the  state  laws  of  Missouri,  and 
the  direct  issue  was  whether  It  was  an  in- 
solvent law.  The  creditors  cwitended  tbat 
the  Missouri  statute  under  which  the  pro- 
ceeding was  instituted  in  the  state  court  was 
not  an  Insolvency  law,  but  an  act  under  what 
is  known  as  the  reserre  power  or  police  pow- 
er of  the  state  for  the  purpose  of  exercising 
vlsitorlal  supervision  of  the  banking  Instltu- 
tions  of  the  state  for  the  Welfare  of  Its  citi- 
zens. But  the  court  held  that  it  was  in  legal 
effect  an  Insolvent  law,  and.  In  regard  to 
the  necessity  for  a  provision  for  the  dls- 
(diarge  of  tbe  debtor,  said:  "To  render  a  state 
Insolv^icy  law  Inoperative  because  In  contra- 
vention of  the  federal  bankrupt  act  It  is  not 
essential  that  the  state  act  shall  contain  a 
provision  for  discharge  of  the  dtirtor."  See 
authorities  cited. 

It  is  here  proper  to  observe  that  the  last 
three  cases  apply,  not  only  to  tbe  general 
proposition  of  the  state  law,  whatever  its 
name,  authorizing  a  court  to  appoint  an  of- 
ficer to  take  charge  of  the  estate  of  a  cor- 
poration and  collect  and  distribute  its  assets, 
and  that  bars  the  debts  which  are  not  filed 
within  the  time  ordered  by  the  court  Is  an 
insolvent  law,  but  also  that  It  Is  not  necessary 
for  the  act  in  <»rder  to  openta  as  such  a  law, 
to  provide  for  the  discharge  of  the  debtor. 
Tbe  act  of  1006  makes  no  provision  for  tbe 
discbarge  of  the  corporation  fmn  its  debts, 
and  therefore  comes  within  the  doctrine  of 
these  cases. 

While  there  are  numerous  cases,  state  and 
federal.  In  harmony  with  the  opinion  In  the 
above  citations,  and  none;  so  far  as  we  have 
been  able  to  discover,  opposed  to  them,  we 
deem  It  unnecessary  to  further  cite  authori- 
ties in  confirmation  ot  the  plalmtlfl's.,  secoAiU 
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contention,  and  regard  it  as  a  well-eettled 
role  of  law  that  a  state  statute  wlilcb  an- 
tliorizes  the  court  to  appoint  an  officer,  what- 
ever his  title,  to  talie  charge  qf  the  estate 
with  fuil  power  to  bring  suits  in  law  or  in 
equity,  discharge  the  liabilities  and  distribute 
the  assets  either  in  full  or  upon  a  percentage 
of  the  claims  proved,  and  which  also  bars  all 
claims  not  proven  witiiin  the  time  specified 
by  the  statute,  or  by  the  order  of  the  court, 
is  In  effect  and  practical  operation  an  Insol- 
vent law. 

Such  we  determine  to  be  the  act  of  1005 
under  consideration.  Having  determined  that 
this  act  is  in  the  nature  of  an  insolvent  law, 
we  now  come  to  the  defendant's  third  prop- 
osition— tliat,  when  the  receiver  purported  to 
have  been  aiq^ointed,  the  national  bankruptcy 
law  had  been,  and  then  was,  in  force,  and 
suspended  and  rendered  Inoperative  the  stat- 
ute of  1906,  which  in  practical  effect  was  an 
insolvent  law,  and  deprived  the  state  court 
of  any  jurisdiction  in  the  matter  of  appoint- 
ing a  receiver  by  virtue  of  such  statute. 
This  contention,  it  is  evident,  raises  the  ques- 
tion of  procedure  as  to  whether  jurisdiction 
of  the  state  court  can  be  attacked  collateral- 
ly without  invoking  the  aid  of  the  United 
States  bankruptcy  law.  This  question  seems 
to  be  settled  In  the  affirmative  by  several 
very  recent  decisions  in  our  own  state,  and 
by  many  decisions  of  otlier  state  and  federal 
courts. 

The  effect  of  the  national  bankruptcy  act 
in  its  operation  of  suspending  the  state  in- 
solvency law  and  ousting  the  jurisdiction  of 
the  state  court  by  virtue  of  such  law  in- 
volves but  a  single  proposition,  as  the  ques- 
tion of  suspension  of  the  state  law  also  em- 
braces the  question  of  Jurisdiction. 

National  Bank  v.  Ware,  95  Me.  388,  60  Atl. 
24,  decided  in  1901,  Is  a  case  where  the  de- 
fendant went  into  voluntary  Insolvency  un- 
der our  state  law.  Composition  papers  were 
then  prepared,  and,  having  been  signed  by 
the  number  and  amounts  of  creditors  required 
by  the  insolvency  law,  the  debtor  was  grant- 
ed a  certificate  of  discharge  according  to  the 
provisions  thereof.  Subsequent  to  these  pro- 
ceedings the  plaintiff  brought  action  upon  two 
promissory  notes.  The  defendant  contended 
as  a  defense  to  this  action  that  he  was  ef- 
fectually discharged  from  these  notes  by  the 
decree  of  discharge  dated  November  27,  1898, 
in  the  insolvency  proceedings.  But  the  court 
held  that  the  insolvency  proceedings  were 
taken  July  8,  1898,  at  the  time  when  the  in- 
solvency court  had  been  deprived  of  all 
power  and  jurisdiction  in  the  matter  by  the 
United  States  bankruptcy  act  enacted  and 
put  in  force  July  1,  1896. 

Littlefleld,  Assignee  In  Insolvency,  t.  Oay, 
96  Me.  422,  52  Aa  925,  decided  in  1902,  is 
a  case  in  which  the  Issue  with  respect  to  the 
operation  of  the  United  States  bankruptcy 
act  to  sufipend  the  state  insolvency  law,  and 
oust  the  jurisdiction  of  the  court,  was  sharp- 
ly raised  and  contested. 


Blacklngtou,  the  insolvent  debtor,  owing 
less  than  $1,000,  was  petitioned  into  insol- 
vency in  1899  by  his  creditors,  while  the 
United  States  baniu-uptcy  law  was  in  force. 
The  state  insolvency  court  took  jurisdiction, 
decreed  him  insolvent,  and  appointed  the 
plaintiff  assignee.  This  action  is  to  set  aside 
a  conveyance  by  Blacklngtou  as  a  preference 
under  the  state  law.  This  case  holds  that, 
under  the  bankrupt  law,  Blackington  could 
have  gone  into  bankruptcy  voluntarily,  but 
could  not  be  forced  by  his  creditors,  under 
involuntary  proceedings.  He  was  asked  to 
go  in  and  refused.  Under  this  state  of  ttie 
law  and  facts  it  was  cont«ided  that  the  in- 
solvency law  might  be  invoked.  But  the 
court  held  that  the  test  of  jurisdiction  under 
the  state  law  did  not  rest  upon  the  volition  of 
the  debtor,  bat  that,  "if  his  person  or  property 
are  •  *  *  or  may  be  subject  to  the  bank- 
ruptcy law,  then  as  to  him  and  his  possessions 
the  state  insolvoicy  law  is  in  abeyance  and 
powerless.  •  *  *  That,  where  a  person 
falls  within  the  purview  of  the  bankrupt  act, 
whether  by  voluntary  or  involuntary  proceed- 
ings, the  state  insolvent  law  must  be  silent" 
And  finally  the  court  say:  "It  follows  that 
the  insolvent  court  was  without  jurisdiction 
In  the  case,  and  the  apiwintment  of  plaintiff 
as  assignee  was  unauthorized  and  void.  He 
therefore  has  no  standing  in  court" 

It  should  be  here  observed  that  neither  of 
these  Maine  cases  involve  contests  between 
officers  appointed  under  the  state  and  Ignited 
States  laws,  but  are  both  brought  by  parties 
who  attacked  the  jurisdiction  of  the  state 
court  on  the  ground  that  the  state  law  was 
suspended  and  superseded. 

Wescott  T.  Berry  et  al.,  69  N.  H.  606,  45 
Atl.  352,  is  another  case  precisely  in  point 
and  almost  identical  in  its  facts  with  the  case 
at  bar.  It  Involved  a  bill  in  equity,  alleging 
that  the  plaintiffs  are  a  corporation  and  or. 
ganlzed  under  the  lawa  of  the  state;  that 
they  were  decreed  to  be  insolvent  debtors, 
upon  a  creditor's  petition,  filed  in  the  probate 
court  for  the  county,  October  20,  1SB8,  un- 
der the  provisions  of  the  state  law;  that 
the  defendant  Berry  was  appointed  messen- 
ger, and  as  such  claimed  the  plaintiff's  prop- 
perty;  and  that  the  proceedings  in  the  pro- 
iMite  court  were  void.  The  court  held  that 
the  act  of  Congress  approved  July  1,  1S08, 
entitled  "An  act  to  establish  a  uniform  sys- 
tem of  bankruptcy,"  so  far  superseded  the 
insolvency  laws  of  the  state  from  the  time 
of  its  passage  as  to  deprive  the  probate  court 
of  jurisdiction  to  entertain  petitions  filed 
after  that  date.  See,  also,  Parmenter  litg. 
Co.  V.  Hamilton,  172  Mass.  178.  51  N.  B.  529, 
70  Am.  St  Rep.  258. 

The  discnsslon  of  this  case  up  to  this  point 
has  proceeded  upon  the  assumption  that  the 
defendant  corporation  came  within  the  bank- 
ruptcy act  with  respect  to  the  institution  of 
involuntary  proceedings,  section  4  of  which 
provides  that  "any  corporation  engaged  prin- 
cipally in  manufacturing,  trading,  m:lntin& 
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pabliablng,  mining  or  mercantile  pnranits  ow- 
ing debts  to  tbe  amonnt  of  $1,000  or  over 
may  be  adjudged  an  Involnntary  bankrupt 
apon  default  or  an  Impartial  trial,  and  shall 
be  subject  to  tbe  provision  and  entitled  to  the 
benefits  of  this  act."  That  the  defendant  cor- 
poration comes  within  the  scope  of  this  pro- 
vision amply  appears  from  the  statement  of 
facts  In  the  first  part  of  this  opinion,  and 
also  by  the  allegation  of  the  plaintiff's  bill 
and  the  admissions  by  the  defendant's  an- 
■swers. 

But,  notwithstanding  this  fact,  the  propo- 
sition might  be  plausibly  suggested  that  a 
corporation  which  cannot  become  a  voluntary 
bankrupt  should  be  permitted  to  take  ad- 
vantage of  a  state  law  giving  it  authority  of 
its  own  motion  to  wind  up  its  affairs  by  dis- 
solution, collection  of  debts,  and  distribution 
of  assets.  But  tlie  proposition  Is  not  tenable. 
That  tbe  defendant  is  denied  the  right  to  be- 
come a  voluntary  bankrupt  is  held  to  be  Im- 
material In  this  class  of  cases.  Mauran  et  al. 
V.  Crown  Carpet  Lining  Co.,  23  B.  I.  324,  SO 
AtL  331,  and  Harburgb,  Assignee,  v.  Costello 
et  al.,  184  lU.  110,  66  N.  B.  363,  75  Am.  St 
Rep.  147,  already  cited,  were  each  cases  In- 
volving the  appointment  of  receivers  for  cor- 
porations. 

It  has  been  declared  in  the  recent  case.  In 
re  Watts  &  Sachs,  190  U.  S.  1,  23  Sup.  Ct 
718,  47  L.  Ed.  933,  that  "tbe  operation  of  the 
bankruptcy  laws  of  the  United  States  cannot 
be  defeated  by  insolvent  commercial  corpora- 
tions applying  to  be  wound  up  under  state 
statutes." 

Upon  the  proposition  that  the  insolvency 
law  should  take  Jurisdiction  where  voluntary 
proceedings  cannot  be  instituted  under  the 
bankrupt  act,  tbe  point  being  expressly  rais- 
-ed,  our  own  court.  In  Littlefleld  v.  Gay,  96 
Me.  422,  52  Atl.  925,  supra,  have  held  that  the 
Jurisdiction  of  the  state  court  did  not  rest 
upon  the  volition  of  the  debtor.  It  would 
seem,  therefore,  to  be  Immaterial  whether 
tbe  debtor  would  not,  as  in  the  case  cited,  or 
could  not,  take  advantage  of  the  bankrupt 
act  But  a  complete  answer  to  this  proposi- 
tion in  the  case  at  bar  is  found  in  the  fact 
that  the  creditors  of  tbe  defendant  If  they 
'deem  it  necessary  to  protect  their  Interest 
may  institute  Involuntary  proceedings. 

Our  conclusion  Is  that  chapter  95  of  the 
Laws  of  1906,  with  respect  to  tbe  clauses 
herein  considered,  is  in  effect  an  insolvent 
law,  and  Is  suspended  and  superseded  by  the 
national  bankrupt  act  of  JS&S,  as  to  all  in- 
solvent corporations  whose  property  may  be 
-subject  by  either  volimtary  or  Involuntary 
proceedings,  to  tbe  authority  and  jurisdic- 
tion of  said  act  • 

Tbe  only  remaining  question  to  be  consider- 
ed Is  tbe  mode  of  procedure  adopted  by  the 
plaintiff  in  its  attack  upon  tbe  Jurisdiction 
of  the  state  court  But  no  difficulty  in  this 
respect  seems  to  be  apparent.  Tbe  very 
foundation  of  judicial  proceeding  is  jnris- 
-diction.     The  question  of  jurisdiction  may 


therefore  be  raised  at  any  stage  of  the  pro- 
ceedings by  any  suggestion  that  will  apprise 
tbe  court  of  tbe  want  thereof. 

Our  court  have  said  In  Powers  v.  Mitchell, 
75  Me.  364:  "When  it  appears  to  tbe  court 
that  they  have  no  Jurisdiction  of  the  case  be- 
fore them,  they  will  not  proceed  in  the  suit 
but  will  stay  all  further  proceedings,  though 
the  objection  is  not  taken  by  plea  to  the  Juris- 
diction. Lawrence  v.  Smith,  6  Mass.  362. 
The  objection  to  want  of  Jurisdiction  may  b* 
taken  advantage  of  at  any  stage  of  the  pro- 
ceedings." 

That  the  creditor  is  a  proper  party  to  raise 
the  questicm  of  jurisdiction,  see  In  re  Rey- 
nolds, 20  Fed.  Cas.  p.  612,  No.  11,723.  It 
arose  under  the  Rhode  Island  statute  here- 
inbefore referred  to.  Th^  creditor  appeared 
to  oppose  Reynold's  petition  for  the  benefit 
of  the  Insolvent  laws  of  the  state,  and  filed 
a  motion  to  dismiss  the  petition,  upon  the 
ground  that  the  jurlBdictlon  of  the  court  had 
been  suspended  by  the  bankruptcy  act  The 
motion  was  granted  and  the  method  of  pro- 
cedure not  questioned. 

Day  V.  Bardwell  et  al.,  97  Mass.  246,  la  a 
case  Involving  precisely  the  same  mode  of 
procedure  as  that  pursued  in  the  case  at  bar. 

We  are  unable  to  discover  how  the  creditor 
In  the  case  before  us  could  enforce  a  consid- 
eration of  his  rights  in  any  otlier  way. 

We  deem  It  unnecessary  to  discuss  the 
possible  suggestion  that  the  act  of  1906  was 
passed  after  and  while  the  national  bank- 
ruptcy act  was  in  force,  and  that  consequent- 
ly it  could  not  technically  be  suspended  or 
superseded;  but  the  answer  to  this  is  tliat 
it  was  stIII-bom,  never  had  any  life,  and 
never  went  into  operation. 

Our  opinion  is  that  tbe  court  should  have 
sustained  the  plaintiff's  petition,  dismissed 
the  receiver,  and  discontinued  the  proceed- 
ings begun  and  prosecuted  under  <jiapter  85 
of  the  Laws  of  1905. 

Exceptions  sustained. 


ens  Pa.  U) 
HOODMAOHER  et  aL  v.  LEHIGH  VALLEIT 
B.  00. 

(Supreme   Oourt    of    Pennsylvania.      May    24^ 
1906.    On  Rehearing,  April  29,  1907.) 

1.  Death— Right  of  Action. 

An  action  for  damages  for  injuries  causing 
death  must  be  brought  by  the  person  to  whom 
the  right  is  given  by  the  statutes  of  the  state 
where  the  cause  of  action  arose. 

SSd.  Note.— For  cases  in  point  see  Oent  Dla. 
16,  Death,  H  12,  36.] 

2.  Sahx— VxRux. 

In  an  action  to  recover  for  the  death  of  a 
trainman,  where  tbe  evidence  showed  that  tha 
negligence  which  was  the  proximate  cause  of 
his  death  began  in  Pennsylvania  and  continued 
until  the  accident  in  New  Jersey,  and  the  in- 
jured man  was  brought  b(u:k  to  Pennsylvania 
where  he  died,  an  action  for  his  death  is  prop- 
erly brought  in  Pennsylvania  by  the  widow 
for  the  benefit  of  herself  and  child. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  15,  Death,  S  51.] 
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Appeal  from  Oonrt  of  Common  Fleas,  La- 
serne  County. 

Action  by  Maiy  E.  Hoodmacber  and  Flor- 
ence  M.  Hoodmacber  against  the  Lehigh  Val' 
1^  Railroad  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals.    Affirmed. 

At  the  trial  it  appeared  that  the  deceased, 
a  flagman,  was  injured  by  an  explosion  of  a 
locomotlTe  belonging  to  tbe  defendant,  at 
Bloomsbury,  N.  J.,  on  May  IS,  1901.  The 
evidence  tended  to  show  that  the  comimny 
bad  failed  properly  to  Inspect  and  repair  the 
locomotive  at  the  company's  roundhouse  in 
Eaaton,  Pa. 

Argued  before  MITCHELL,  0.  J.,  and 
FELL,  MESTRBZAT,  POTTER,  and  EL- 
KIN,  JJ. 

J.  B,  Woodward  and  H.  W.  Palmer,  for 
appellant  John  T.  Lenahan  and  Charles 
Orion  Stroh,  for  appellees. 

MITCHELL,  G.  3.  This  Case  Is  ruled  by 
Dsher  v.  West  Jersey  E.  H.  Co.,  126  Pa.  206, 
17  AU.  597,  4  L.  R.  A.  261,  12  Am.  St  R^. 
863,  in  which  it  was  held  that  an  action  for 
damages  for  injurias  causing  death,  being 
entirely  statutory,  must  be  brought  by  the 
person  to  whom  the  right  Is  given  by  tbe 
statutes  of  the  state  where  the  cause  of  ac- 
tion arose.  In  the  syllabus  of  that  case  the 
«pre8slon  is  that  the  action  must  be  brought 
by  the  person  to  whom  the  right  is  given  by 
the  statutes  of  the  "state  where  the  injuries 
were  inflicted."  For  the  facts  in  that  case 
the  expression  is  entirely  accurate,  for  the 
injuries  and  the  death  botb  occurred  In  New 
Jersey.  But  the  more  general  expression, 
"the  state  where  the  cause  of  action  arose," 
is  the  better  one.  The  learned  Judge  below 
Appears  to  have  been  misled  by  the  assiunp- 
tion  that  an  exception  to  this  principle  has 
been  established  in  Derr  v.  Lehigh  Valley 
R.  R.  Co.,  158  Fa.  365,  27  Atl.  1002,  88  Am. 
St  Rep.  848.  But  no  Bucb  question  arose  In 
that  case,  for  tbe  deced^t  for  whose  death 
the  action  was  brought,  died  In  Pennsylva- 
nia, and,  if  an  action  lay  at  all.  It  was  In 
this  state  and  under  our  statute.  In  that 
case  the  injuries  were  received  in  New  Jer- 
sey, and  the  action  was  sought  to  be  sustain- 
ed by  showing  that  the  negligence,  which  was 
the  proximate  cause,  began  In  this  state  and 
continued  till  the  Injuries  were  actually  in- 
flicted. A  nonsuit  was  sustiEiIned  for  the  fail- 
ure of  evidence  on  this  point  "Unless  a 
negligent  act  or  omission  in  Pennsylvania," 
said  McCollum,  J.,  "which  was  directly  re- 
sponsible for  the  Injury  received  In  New  Jer- 
sey, Is  shown  by  the  evidence,  there  Is  no 
question  of  Jurisdiction  to  be  considered.  If 
the  evidence  is  Insufllclent  to  warrant  an  In- 
ference of  such  negllg^ice  the  nonsuit  must 
be  sustained." 

In  the  present,  as  In  the  Derr  Case,  the 
plaintiff  based  the  right  of  recovery  on  the 
evidence  of  the  Initial  negllgeoce  of  the  de- 


fendant in  this  state  which  C(«tlnued  and 
became  part  of  the  proximate  cause  of  the 
death.  In  this  case  the  Jury  so  found.  But 
this  view  overlooks  the  fact  that  in  the  pres- 
ent case  that  is  not  a  controlling  element 
In  the  Derr  Case,  as  already  said,  the  death 
occurred  in  this  state,  and.  If  the  proximate 
cause  was  negligence  also  occurring  In  this 
state,  the  couditiODs  of  the  statute,  giving 
the  widow  a  right  of  action,  would  all  have 
been  met  Bat  here  the  essential  condition 
of  death  In  the  state  Is  lacking.  No  matter 
bow  great  the  negligence  of  tbe  defendant, 
nor  where  it  began  or  cbntinued,  there  was 
no  cause  of  action  to  anybody  until  an  injury 
was  received.  As  soon  as  tlie  decedent  was 
injured  he  had  a  common-law  right  of  actlcn, 
which  was  transitory'  and  enforceable  in  any 
common-law  Jurisdiction  where  defendant 
could  be  served.  But  when  he  died  withoat 
having  brought  suit,  his  right  died  with  bim ; 
there  was  no  survivorship  to  any  one.  By 
statute  a  new  right  arose,  derivative  In  its 
nature  and  not  maintainable,  when.  If  be 
had  lived  he  could  not  have  recovered,  yet, 
nevertheless,  a  new  right  resting  oitirely  on 
statute,  and  vested  In  the  party  to  whom  it  is 
given  by  tlie  statute  of  tbe  Jurisdiction  in 
which  it  arose. 

Piaintitrs  decedent  having  died  in  New 
Jersey,  if  there  had  be«i  no  statute  in  that 
state  providing  for  a  new  action,  there  would 
have  been  no  right  in  any  one  anywhere,  tmt 
the  statute  having  given  the  right  to  the  de^ 
cedent's  representatives,  they,  and  tbey  alone, 
can  assert  It 

Judgment  teversed. 

On  Rehearing; 

On  petition  for  reargument  it  was  shows 
that  decedent,  after  the  accident  in  New 
Jersey,  was  brought  back  to  Easton  and  died 
there. 

MITCHELL,  a  J.  This  case  was  tried  in 
the  court  below,  and  on  the  first  argument 
was  argued  here  on  the  theory  that  the  ini- 
tial negligence  of  the  defendant  occurred  in 
this  state,  and  continued  and  t)ecame  part  of 
the  proximate  cause  of  the  accident  in  New 
Jersey.  Owing  to  this  view  of  the  casev  the 
fact  was  not  disclosed  that  the  deceased, 
though  injured  in  New  Jersey,  had  been 
brought  home  and  died  In  this  state.  The 
Judgment  was  therefore  reversed  under  the 
authority  of  Usher  v.  West  Jersey  R.  H.  Co., 
126  Pa.  206,  17  Atl.  507,  24  L.  R.  A.  261,  12 
Am.  St  Rep.  86S.  It  being  now  shown  to 
the  court  that  the  death  occurred  in  Pennsyl- 
vania, the  case  Is  directly  within  Derr  v. 
Railroad  Co.,  158  Pa.  365,- 27  Ati.  1002,  38 
Am.  St  Rep.  848,  and  was  properly  brought 
by  the  widow  for  the  ben«Qt  of  herself  and 
child. 

The  order  heretofore  made,  reversing  the 
judgment  of  the  court  below,  is  now  lesdnd- 
ed,  and  the  Judgment  is  affirmed. 
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C2U  Pm.  64) 

OAMBIJN  T.  PHILADELPHIA,  W.  &  B.  B. 
00. 

(Saprenw  Conrt  of   Pennsylvania.     April   29, 

1907.) 

jyUSTCB  AND  SeBVANT— NEOLIOKKOB  OV  SKBT« 
ANT— Dkleqation  or  POWSBS. 

Plaintiff,  while  at  work  in  a  blaclcsmith 
■hop,  wa8  injured  by  a  car  which  broke  through 
the  side  wall  and  entered  the  shop.  The  car 
was  being  moved  from  defendant's  track  by  a 
aide  track  to  an  abutting  coalyard  by  molei 
under  charge  of  an  employ^  of  the  person  who 
had  contracted  with  defendant  to  move  such 
cars  to  and  from  all  private  sidings.  Held  that, 
in  leaving  th«  can  on  such  siding,  the  defendant 
was  exeroising  itri  charter  power  in  the  opera- 
tion of  its  road  which  could  not  be  delegated 
■o  as  to  relieve  it  from  responsibility  for  the 
negligence  «f  the  oontraetors  employ^  or  de- 
fective appliance*. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dif. 
vol.  34,  Master  and  Servant,  {  1254.] 

Appeal  from  Court  of  Common  Pleaa,  Pbil- 
adelpliia  County. 

Action  by  Robert  Camblln  against  tbe 
PhUadelpbia,  WUmingtou  &  Baltimore  Ball- 
road  Company.  Judgment  for  plalntUC  De- 
fendant appeals.    Affirmed. 

Argued  before  MITCHBL.L,  G,  J.,  and 
MESTBBZAT,  POTTEK,  STBWABT.  and 
FULL.  JJ. 

Sbarawood  Brinton  and  John  Hampton 
Barnes,  for  appellant  Henry  J.  Scott,  for 
appellee. 

FELL,  J.  The  plaintUI,  while  at  work  In  a 
blacksmith  ihop  which  adjoined  a  coalyard, 
was  injured  by  a  car  which  broke  through 
the  Bide  wall  and  entered  the  shop.  The  car 
was  loaded  with  coal  and  was  being  moved 
from  the  defeudaut's  track  on  Washington 
avenue  to  a  coalyard  which  abutted  on  the 
avenue  by  mules  that  were  under  tbe  charge 
of  an  employ^  of  C.  H.  Lafferty,  who  had 
contracted  with  the  defendant  to  furnish 
teams  and  to  move  all  cars  on  its  tracks  on 
the  avenue,  loaded  or  empty,  and  to  and 
from  all  private  sidings.  He  was  directed 
to  move  the  car  by  the  defendant's  dispatch- 
er, and  he  testified  that  he  was  unable  to 
stop  it  because  of  a  defect  In  the  brake. 

The  Instruction  to  the  Jury  was  that  tbe 
defendant  was  responsible  If  the  accident 
was  caused  either  by  a  defective  brake  or  by 
tbe  negligence  of  the  contractor's  employ^ 
who  drove  the  mules.  It  Is  to  the  latter  part 
of  this  instruction  that  exception  Is  taken. 
That  a  railroad  company  cannot  relieve  It- 
self from  liability  for  negligence  In  the  opera- 
tion of  its  road  by  a  contract  for  the  move- 
ment of  its  cars  was  decided  in  P.  W.  &  B. 
Railroad  Oo.  v.  Hahn,  22  Wkly.  Notes  Cas. 
82,  in  which  it  was  said:  "It  contracted  for 
the  operation  of  a  part  of  its  road  by 
horse  power,  and  nnder  this  contract  asks 
to  be  relieved  from  all  responsibility  for  the 
negligent  acts  of  Its  contractor.  We  caimot 
agree  with  a  proposition  of  this  kind,  for  tbe 
principle,  if  established,  might  be  the  means 
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of  relieving  the  company  from  all  Its  charter 
duties,  so  far,  at  least,  as  concerns  public 
safety.  The  mere  question  of  the  power  by 
which  its  cars  are  to  be  moved  Is  of  no  con- 
sequence. If  it  can  contract  for  horse  power, 
so  may  It  for  steam,  and  it  follows  that  it 
might  relieve  itself  of  all  responsibility  by 
contracts  with  Its  engineers  and  conductors 
for  the  running  of  its  locomotives  and  trains." 
In  that  case  tbe  cars  at  the  time  of  the  ac- 
cident were  being  moved  by  the  contractor 
on  the  defendant's  tracks  on  the  avenue.  In 
this  case  a  car  was  being  moved  on  a  siding 
which  extended  from  the  tracks  on  the  ave- 
nue to  a  coalyard  and  was  partly  on  private 
property.  It  Is  argued  that  the  difference 
In  the  facts  makes  the  decision  In  Railroad 
Co.  V.  Hahn  inapplicable  because  tbe  contract- 
or was  not  performing  any  part  of  the  public 
duty  of  the  defendant  in  putting  the  car  on 
a  private  siding.  This  position  cannot  be 
sustained.  The  defendant  undertook  to  de- 
liver the  coal  to  the  consignee  by  moving  its 
car  on  a  siding  wbldi  connected  his  yard 
with  its  tracks.  This  siding  was  Its  prop- 
erty and  a  part  of  Its  system  of  tracks  to 
the  edge  of  tbe  street  at  least,  and  was  main- 
tained for  the  mutual  advantage  of  itself 
and  tbe  owner  of  the  yard.  In  moving  cars 
on  the  siding  It  was  exercising  its  charter 
power  In  the  operation  of  its  road,  and  this 
could  not  be  delegated  so  as  to  relieva  it  of 
responsibility. 
The  Judgment  Is  affirmed. 


cm  Pa.  en) 
BOBBINS  «t  aL  T.  CITT  OF  SCBANTON. 

(Supreme  Court   of  Pennsylvania.     April  22, 
1907.) 

1.  Eminent  Domain— Covpensatioii. 

Under  Const,  art.  16,  {  8,  compensation 
to  property  injured  by  public  work  Is  not  limit- 
ed to  alHitting  property,  but  is  extended  to  any 
work  sufiiciently  near  to  make  the  injury  In^ 
mediate  and  substantial. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  18,  Eminent  Domain,   |  230.] 

2.  Saub— Remote  Damages. 

Remote  or  speculative  loss  in  tbe  conduct 
of  a  business  do  not  constitute  a  legitimate 
basis  on  which  to  estimate  damages  to  real  es- 
tate by  public  works. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol,  18,  Eminent  Domain,  {  291.] 

8.  Saicx— Measubb  or  Damaoxs. 

A  city  built  a  viaduct  to  do  away  with  a 
dangerous  grade  crossing,  whereby  access  to  a 
mill  was  cut  off  in  one  direction,  but  no  land 
was  taken  from  the  owners.  Held,  that  in  esti- 
mating the  damages  the  jur^  could  compare 
the  situation  after  the  entire  improvement  was 
made,  in  connection  with  the  viaduct,  with  that 
which  existed  before  Its  construction. 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
vol.  18,  Eminent  Domain,  {g  853,  880.] 

4.  Same— QiTXSTiONB  pob  JtntT. 

Where  a  viaduct  is  built  to  do  away  with 
a  dangerous  grade  crossing,  and  access  to  a 
mill  is  cut  off  In  one  direction.  It  is  for  the 
Jury  to  determine  whether  the  substitution  of 
a  safe  way  over  the  tracks,  though  a  little 
longer,  does  not  benefit  tbe  market  value  of 
the  property  by  removing  the  dangerous  method 
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of  approach  existing  before   the'  viadact   was 
built. 

[Bd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  18,  Bminent  Domain,  |  560.] 

Appeal  from  Court  of  Common  Pleas, 
Lackawamia  County. 

Action  by  C.  W.  Bobbins  and  Frank  M. 
Spencer  against  the  city  of  Scrauton.  Judg- 
ment for  plaintUta,  and  defendant  appeala 
Reversed. 

At  the  trial,  when  Henry  Jifklns,  a  witness 
for  plaintifC,  was  on  the  stand,  the  following 
oflEer  was  made:  "Mr.  Davis:  We  propose  to 
prove  by  the  witness  on  the  stand  that 
Schn^  Conrt  waa  widened  to  60  feet  before 
the  completion  of  the  viaduct;  this  to  be  fol- 
lowed  by  the  testimony  of  the  city  clerk 
showing  the  legislation  and  the  date  thereof 
by  the  councils  providing  for  the  widening  of 
Schnell  Court  Mr.  Warren:  Tell  us  the 
legal  purpose  of  the  offer.  Mr.  Davis:  The 
legal  purpose  of  this  Is  that  the  Jury  may  off- 
set any  damages  which  may  be  claimed  by 
reason  of  the  cutting  off  of  their  access  by 
reason  of  the  additional  access  afforded  plaiu- 
tlftB'  property  by  reason  of  the  widening  of 
Schnell  Court  Mr.  Warren:  The  counsel  for 
the  plaintiffs  object  to  the  offer  as  Incorape- 
teut,  immaterial,  and  irrelevant,  not  a  l^itl- 
mate  and  legal  offset  for  the  damages  the 
plaintiffs  may  have  sustained  by  reason 'of 
the  construction  of  the  viaduct,  but  at  the 
maximum  merely  a  general  benefit  to  the  pub- 
lic generally  in  the  locality,  In  which  plain- 
tiff has  the  right  to  share,  and  for  which  he 
cannot  be  asked  to  account  or  to  reduce  his 
claim  In  the  case  now  trying.  Mr.  Davis: 
We  propose  to  follow  this  by  testimony  show- 
ing that  the  widening  of  Schnell  Court  was 
a  direct  and  special  benefit  to  the  property  of 
the  plaintiffs  In  this  case.  The  Court:  It 
seems  to  me  we  ought  to  have  the  specific 
dates  with  reference  to  these  two  Improve- 
ments and  respective  ordinances  which  au- 
thorized them,  before  passing  upon  this  offer. 
Mr.  Davis:  The  dates  proposed  to  be  proven 
by  the  defendant  are  as  follows:  That  the 
ordinance  providing  for  the  construction  of 
the  viaduct,  to  wit  file  of  common  council 
No.  31,  1900,  was  approved  by  James  Moir, 
mayor,  on  November  17,  1900;  that  the  date 
of  the  completion  of  the  viaduct  was  August 
5,  1904;  that  the  resolution  of  council  pro- 
viding for  opening  of  Schnell  Court  between 
Seventh  and  Eighth  streets  to  a  uniform 
width  of  50  feet  and  directing  the  director  of 
public  works  to  dispose  of  the  buildings  locat- 
ed upon  the  land  necessary  to  be  taken  in  the 
opening  of  said  court,  was  approved  March 
14,  1904.  Mr.  Warren:  You  also  agree  that 
the  ordinance  providing  for  the  construction 
of  the  viaduct  In  no  way  refers  to  any  change 
In  Schnell  Court?  Mr.  Davis:  Yes;  also  that 
the  work  of  opening  Schnell  Court  to  a  uni- 
form width.  In  pursuance  of  the  resolution  of 
councils  directing  the  same,  was  done  In  the 
month  of  July,   1904.     The  Court:     I  will 


sustain  the  objection  to  the  offer.  It  seems 
to  me  that  the  plaintiffs*  damages  were  com- 
plete when  the  communication  between  Lack- 
awanna avenue  and  Eighth  street  was  com- 
pletely cut  off,  and  that  the  measure  of  dam- 
ages must  be  ascertained  according  to  tbe 
familiar  rule  of  value  before  and  after  tbe 
Injury,  and  that  anything  that  was  done  sub- 
sequently to  that  by  way  of  afterthought  In 
an  effort  to  reduce  the  damage  to  the  plain- 
tiffs' property  cannot  be  considered  In  this 
case.  Tbe  plaintiffs  have  a  right  to  recover 
damages  in  money,  and  it  is  not  within  the 
power  of  the  city  to  contribute  or  to  coafa 
any  other  benefit  upon  them  that  they  would 
be  bound  to  accept  In  lieu  of  damages  In 
money;  and  for  the  further  reason  that  the 
Improvement  offered  to  be  shown  on  Schnell 
Court  was  a  general  public  Improvement  con- 
ferring, no  doubt,  some  benefit  upon  the 
plaintiffs^  but  conferring  benefits  upon  all 
other  property  owners  In  the  Immediate 
vicinity  as  well,  and  conferring  more  or  less 
benefit  upon  the  traveling  public.  There  Is 
nothing  In  the  original  ordinance  which  pro- 
vides for  the  viaduct  which  shows  any  con- 
templated change  upon  this  street  or  conrt  In 
question  as  part  of  the  proposed  public  im- 
provement or  change.  Neither  is  there  any- 
thing in  the  ordinance  providing  for  the  Im- 
provement for  the  court,  showing  that  it  has 
any  reference  whatever  to  the  building  of  the 
viaduct  Therefore  it  seems  to  me  that  it 
is  a  separate  proposition  entirely,  and  one 
which  cannot  figure  In  the  ascertainment  of 
damages  in  this  case,  which  It  Is  alleged  re- 
sulted from  the  building  of  the  viaduct  In 
question." 

Defendant  presented  this  point:  "(6)  If 
the  plaintiffs  are  still  afforded  safe,  reason- 
able, and  convenient  access  to  their  proper- 
ty they  cannot  recover.  Answer:  Tbe  sixth 
point  Is  refused;  it  Is  not  necessary  that  I 
should  read  it  to  you." 

Plaintiffs  presented  this  point:  "(4)  Tbe 
Jury  are  to  consider  the  subject-matter  of 
this  suit  Just  as  If  they  were  called  on  to 
estimate  the  injury  at  the  time  of  the  con- 
struction of  tbe  viaduct  when  access  from 
Lackawanna  avenue  to  Eighth  street  was 
affected  by  the  construction  of  the  viaduct 
which  was  In  May,  1903.  Answor:  I  af- 
firm that  proposition." 

Verdict  and  Judgment  tor  plaintiff  for  |10,- 
350. 

Argued  before  FELL,  BROWN,  MESTRE- 
ZAT,  POTTEB,  and  8TEWABT,  JJ. 

David  J.  Davis,  City  SoL,  and  H.  B.  Van 
Deusen,  Asst  City  Sol.,  for  appellant  S.  B. 
Price  and  Everett  Warren,  for  appellee. 

POTTEB,  J.  This  case  was  a  feigned  Is- 
sue, on  an  appeal  from  the  award  of  viewers 
appointed  to  assess  damages  by  reason  of  the 
construction  of  a  viaduct  on  West  Lacka- 
wanna avenue,  from  Seventh  avenue  to  Nintli 
avenue,  in  the  city  of  Scranton.    Tlte  proper- 
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tx  of  plaintiffs  ia  not  situated  on  Lacka- 
wanna avenue,  but  it  is  upon  tbe  west  aide 
of  Eigtatti  avoiue,  about  120  feet  to  the  north 
of  Lackawanna;  tbft  lot  being  40  feet  wide 
and  extending  from  Eighth  avenue  to  the 
railroad  trades,  with  which  It  connects  by 
means  of  a  switch  in  the  rear  of  the  building. 
The  piaintlffs  conduct  a  large  flour  and  feed 
mill  on  the  premises;  much  of  the  grain  be- 
ing shipped  in,  and  the  product  out,  over  the 
railroad.  Formerly  the  tracks  of  the  Dela- 
ware, Lackawanna  &  Western  Railroad  cross- 
ed Lackawanna  avenue  at  grade,  and,  as 
there  were  seven  tracks  in  all,  at  this  point, 
over  which  passed  about  270  trains  per  day. 
It  constituted  a  most  dangerous  grade  cross- 
ing. For  the  purpose  of  removing  this  great 
menace  to  the  lives  of  all  who  were  compel- 
led to  use  the  crossing,  the  city  constructed 
a  viaduct  Previous  to  Its  erection,  patrons 
from  the  west  side  of  the  railroad,  who  wish- 
ed to  drive  to  the  mill  of  the  plaintiffs,  could, 
after  crossing  the  railroad  tracks  at  grade, 
turn  to  the  left  around  the  comer  of  Eighth 
avenue,  and  reach  the  premises  In  that  way. 
Since  the  completion  of  the  viaduct,  the  same 
class  of  customers  must  now  cross  the  via- 
duct and  continue  one  square  farther  to  the 
east,  to  Seventh  avenue,  and  thence,  by  way 
of  Schnell  street,  go  directly  back  one  square 
to  the  property  of  the  plalntifFs.  They  are 
enabled  in  this  way  to  escape  a  dangerous 
grade  crossing,  but.  In  order  to  do  so,  are 
required  to  travel  two  squares  farther;  that 
Is,  go  one  square  beyond,  and  then  one  square 
back,  to  the  mill.  In  returning  to  the  west 
Bide  of  the  tracks,  the  same  class  of  patrons, 
in  addition  to  escaping  the  crossing  of  the 
tracks  at  grade,  find  the  grade  of  Lacka- 
wanna avenue  from  the  railroad  to  Ninth 
avenne  has  been  very  much  Improved  by  the 
construction  of  the  viaduct 

The  only  reason  which  plaintiffs  have  for 
complaining  of  the  Improvement  is  the  fact 
that  access  to  Lackawanna  avenne  at  grade 
at  the  end  of  Eighth  avenne  Is,  as  we  have 
jnst  pointed  out  cut  off  by  the  location  of 
the  viaduct  and  patrons  from  the  west  side 
of  the  tracks  are  obliged  to  travel  two 
squares  farther  In  order  to  drive  to  the  doors 
of  the  mill.  Of  course,  the  building  of  the 
viaduct  did  not  in  any  way  affect  the  ap- 
proach of  patrons  who  came  from  the  east, 
or  the  north,  or  the  south.  Its  only  effect 
was  npon  those  desiring  to  use  Lackawanna 
avenue,  as  a  means  of  travel,  to  and  from  the 
west  The  ordinance  providing  for  the  erec- 
tion of  the  viaduct  was  approved  Novembec 
17,  1900,  work  npon  it  was  begun  April  27, 
1903,  and  it  was  finally  completed  August  5, 
1904;  but  access  from  the  end  of  Eighth 
avenne  to  Lackawanna  avenne,  with  teams 
and  wagons,  was  no  longer  practicable  after 
May  12,  1903.  The  sidewalks  remained  nn- 
obstmcted,  so  that  foot  passengers  could  go 
and  come  in  that  way.  Immediately  opposite 
plaintiffs'  mill,  an  alley  20  feet  wide,  called 
"Schnell  Court,"  ran  from  Seventh  to  Eighth 


avenne  parallel  with  Lackawanna  avenue. 
By  resolution  of  councils,  approved  March  14, 
1904,  it  was  ordered  that  Schnell  Court,  be- 
tween Seventh  and  Eighth  avenues,  be  open- 
ed to  a  uniform  width  of  50  feet,  and  the 
work  of  widening  was  done  In  June  or  July, 
1904,  although  the  grading  does  not  appear 
to  have  been  completed  until  October,  1904. 
The  result  was  to  give  plaintiffs  the  benefit 
of  a  street  50  feet  wide,  beginning  dir^tly 
across  Eighth  avenue  from  their  property, 
and  extending  to  Seventh  avenue,  which 
crossed  Lackawanna  avenue  at  grade,  at  the 
point  where  the  elevation  of  the  viaduct  be- 
gan. 

The  proceedings  were  somewhat  prolonged, 
but  the  building  of  the  viaduct  and  the  wid- 
ening and  grading  of  Schnell  street  may,  we 
think,  under  the  evidence,  be  fairly  regarded 
as  part  of  the  same  general  plan,  by  which 
it  was  sought  to  benefit  the  public,  and  mini- 
mize the  Inconvenience  to  the  plaintiffs  and 
other  pn^wrty  holders  in  the  vicinity  as 
much  as  i>08sible.  There  could  have  been  no 
object  In  improving  Schnell  street  and  con- 
verting It  from  a  narrow  alley  Into  a  wide 
thoroughfare,  except  to  Improve  the  means 
of  access  to  the  end  of  the  viaduct  Schnell 
street  led  directly  from  plaintiffs'  property 
to  Seventh  avenue,  by  which  the  viaduct 
could  be  directly  gahied.  Necessarily,  the 
viaduct  had  to  be  elevated,  and,  if  the  prop- 
erty on  Eighth  avenue  was  to  get  any  ad- 
vantage from  the  overhead  crossing,  an  easy 
grade  must  be  opened  by  which  It  could  be 
reached.  Schnell  street  afforded  this  ap- 
proach. 

This  conrt  held.  In  Mellor  v.  Phila^  100  Pa. 
614,  28  Atl.  991,  that  under  a  proper  con- 
struction of  article  16,  {  8,  of  the  Oonstltor 
tion,  compensation  for  property  injured  by 
public  works  is  not  limited  to  abutting  prop- 
erty, but  applies  to  any  works  sufficiently 
near  to  make  the  Injury  proximate,  immedi- 
ate, and  substantiaL  Bnt  unless  the  Injury 
is  so  obvious  as  to  admit  of  comparatively 
easy  calculation  as  to  tlie  extent  of  the  dimi- 
nution of  the  value  of  the  property,  it  may 
not  fairly  be  considered  as  covered  by  the 
Constitution.  Remote  <a  speculative  losses  in 
the  conduct  of  a  business  do  not  constitute  a 
legitimate  basis  upon  which  to  estimate  dam- 
ages to  the  real  estate.  In  the  present  case, 
not  an  Inch  of  ground  was  taken  from  plain- 
tiffs, and  there  was  no  interference  with  the 
conduct  of  the  business,  except  in  so  far  as 
it  was  conjectured  that  some  of  the  patrons 
upon  the  west  side  of  the  tracks  might  be 
detwred  from  driving  to  the  mill,  because 
they  wonid  have  to  use  the  viaduct  which 
would  carry  them  one  square  farther  to  the 
east  before  turning  to  the  mill,  than  whoi 
they  were  at  liberty  to  risk  the  crossing  at 
grade.  It  would  seem  to  be  a  fair  Inference 
that  this  great  public  Improvement  by  which 
the  grade  crossing  was  avoided,  would  Inure 
to  the  benefit  of  the  patrons  of  the  plnlntlffR' 
mill,  as  much  as  to  any  other  portion  of  the 
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public^  and  would  rather  tend  to  draw  bnsl- 
nees  to  the  mill  from  the  vicinity  west  of 
the  tracks,  than  otherwise ;  but,  at  any  rate, 
the  Jnry  should  have  been  allowed  to  compare 
the  situation  as  it  was  after  the  comple- 
tion of  the  entire  scheme  of  Improvements  in 
connection  with  the  viaduct,  with  that  which 
existed  before  Its  construction.  Admittedly, 
none  of  the  plaintiffs'  property  was  taken, 
and  the  only  question  was  whether  it  was  in- 
jured, and,  if  so,  to  what  extent  The  prob- 
lem before  the  Jury  was  to  determine  wheth- 
er the  effect  of  the  improvements  as  a  whole 
had  been  to  work  any  proximate,  immediate, 
and  substantial  Injury  to  the  value  of  the 
real  estate.  As  we  have  said,  before  the 
viaduct  was  built,  the  patrons  coming  from 
the  west  had  to  run  the  gauntlet  of  tiie  grade 
crossing;  but,  when  that  was  passed,  they 
could  turn  directly  into  Eighth  avenue,  and 
in  that  way  reach  the  mill.  After  the  via- 
duct was  completed,  they  could  cross  the 
ttacka  In  peace  and  comfort,  but  had  to  trav- 
el about  two  blocks  farther  in  all,  to  pass 
over  the  viaduct  and  back  to  the  mllL  Was 
this  a  drawback  as  compared  with  the  former 
method,  and,  if  so,  was  It  a  substantial  one, 
sufficient  to  depreciate  the  value  of  the  real 
estate  of  the  plaintiffs?  Only  the  retail  ^r- 
tlon  of  the  business  was  affected,  and  of 
th^t  only  the  trade  of  the  patrons  on  the 
west  side  of  the  tracks  was  concerned  In  the 
change.  When  the  trial  Judge  excluded  the 
testimoDy  In  r^ard  to  the  widming  and 
grading  of  Schnell  street,  he  prevented  the 
jury  from  considering  the  situation  as  It 
actually  existed  when  the  whole  scheme  of 
Improvements  at  that  point  was  completed  by 
the  city.  It  was  a  fair  queston  for  the  Jury 
to  determine  whether  or  not  the  substitution 
of  a  safe  wa:^  over  the  tracks,  even  though 
it  were  a  little  longer,  did  not  fully  compen- 
sate, hi  its  effect  upon  the  market  value  of 
the  plaintiffs'  property,  for  the  taking  away 
of  the  nearer,  yet  extremely  dangerous,  meth- 
od of  approach  from  the  west,  by  means  of 
the  grade  crossing  as  it  existed  before  the 
viaduct  was  built.  The  beneficial  effect  of 
the  viaduct  in  safeguarding  the  patrons  of 
the  mill,  who  approached  from  the  west,  and 
the  possible  Injury  to  the  trade  by  deflecting 
it  from  a  direct  approach,  were  so  Interwoven 
that  it  was  not  possible  to  ascertain  one 
without  considering  the  other. 

The  court  below  applied  to  this  case  the 
rule  as  to  the  time  for  estimating  the  dam- 
ages, which  properly  applies  when  property 
is  actually  taken  under  the  right  of  eminent 
domain ;  but  no  property  was  actually  taken 
here,  and  the  degree  of  Injury,  if  any,  which 
was  Inflicted,  could  only  be  determined  after 
the  entire  plan  of  improvement  had  been 
worked  out  We  can  see  no  good  reason  for 
attempting  to  confine  the  estimate  of  the  in- 
Jury  to  the  conditions  as  they  happened  to 
exist  on  May  12,  1903.  The  scheme  of  Im- 
provement in  connection  with  the  building 
of  the  viaduct  was  by  no  means  complete  at' 


that  time.  If,  as  a  result  of  the  entire  plan 
of  Improvement,  the  plalntiffis  were  afforded 
safe  and  convoilent  access  to  their  property, 
they  could  not  be  said  to  have  suffered  any 
permanent  substantial,  and  proximate  injaiy 
as  the  result  of  the  change. 

The  first,  third,  and  fourth  aaslgnmentB  of 
error  are  sustained,  and  the  Judgment  ia  !•• 
versed,  with  a  venire  facias  de  novo, 

im  Pa.  ttt} 

In  re  COLEET'S  BSTATB. 

(Supreme  Court  of   Pennsylvania.     April   22, 
1907.) 

EXECUTOBS    ARO    ADMINIBTBATOBS  —  ^-^rum 

Against  Estate— Evidence. 

Claimant  had  made  in  decedent's  lifetiaM 
four  notes  for  |5,000  each,  indorsed  by  de- 
cedent and  decedent  had  made  one  note  for 
$5,000,  indoi-sed  by  himself  and  claimant  The 
claimant  paid  all  the  notes  after  decedent's 
death  and  asked  contribution  for  one-half  there- 
of, and  offered  evidence  that  be  and  decedent 
were  interested  in  a  mining  operation;  that 
large  amounts  had  been  advanced,  and  when  the 
notes  were  given  there  was  need  for  more  mon- 
ey ;  that  deceased  visited  claimant's  office  and 
importuned  him  to  raise  the  money,  and  sug- 
gested that  the  only  way  was  to  borrow  It  which 
claimant  consented  to  do;  and  that  the  note 
made  by  decedent  was  to  save  the  bank  whidi 
discounted  it  from  exceeding  its  10  per  cent 
limit  Held,  that  plaintiff  was  entitled  to  con- 
tribution against  decedent's  estate. 

Appeal  from  Orphans'  Court,  Philadelphia 
County. 

In  the  matter  of  the  estate  of  George  H. 
Colket  deceased.  From  a  decree  dismissing 
exceptions  to  adjudication,  John  W.  Woodside 
appeals.    Reversed. 

Argued  before  MITCHELL,  <X  J.,  and 
FELL,  MESTBEZAT.  POTTEB,  and  STKW- 
AKT,  JJ. 

Hampton  U  Carson,  for  a]»>ellant  H.  B. 
Gill,  John  R.  Bead,  SUaa  W.  PetUt.  and 
Louis  B.  Bunk,  for  appellecb 

MESTBEZAT,  J.  This  UtisatKn  arises 
out  of  a  mining  venture  in  Arizona.  It  ap- 
pears from  the  evidence  that  John  W.  Wood- 
side,  the  appellant,  and  George  H.  Golke^ 
now  deceased,  were  stocitholdera  and  direct- 
o»  in  the  Mohave  Gold  Mining  Company,  a 
Delaware  corporatioii,  whose  mining  prop- 
erty was  in  Arizona.  O.  A.  Turner,  a  prac- 
tical mining  man,  was  the  president  and 
general  manager  of  the  company,  and  la  1903 
was  In  Arizona  superintending  the  develop- 
ment of  the  property.  After  expending  about 
faOO,000,  it  was  discovered  by  Turner  that 
more  money  would  be  needed.  He  had  loaned 
the  company  |100,00O,  and  in  the  tall  of 
1003  wrote  to  some  of  the  stockholders  and 
directors,  who  reside  in  the  East  advising 
them  of  the  necessity  of  additional  funds 
which  he  thought  ought  to  be  raised  by  the 
Eastern  parties  interested  In  the  company. 
Among  others,  he  wrote  to  Woodside,  telling 
him  that  more  money  was  needed  to  contin- 
ue the  development  of  the  property.  Twenty- 
five  thousand  dollars  In  InstaUmoits  of  15^- 
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000  eacb  was  remitted  to  Tnmer  by  drafts 
drawn  by  him  on  Woodslde.  This  money 
was  obtained  on  Ato  promissory  notes,  each 
calling  for  ^,000,  and  tbe  last  renewals  of 
which  show  one  tit  them  to  liave  been  made 
by  George  H.  Golket,  payable  to  bis  own 
order  and  indorsed  by  him  and  Woodslde^ 
and  the  other  four  to  bave  been  made  by 
Woodslde  payable  to  his  own  order  and  in- 
dorsed by  Colket  Three  of  the  notes  were 
payable  at  and  discounted  by  the  First  Na- 
tional Bank  of  Huntingdon,  Pa.,  and  tbe  otli- 
er  two  were  discounted,  respectively,  by  the 
National  Secnrity  Bank  of  Philadelphia  and 
by  the  Wlndber  National  Bank  of  Windber, 
Pa.  Before  the  last  of  the  renewal  notes 
became  due  Colket  died,  and  Woodslde  was 
compelled  to  pay  them.  At  tlie  audit  of  the 
account  of  Colket's  administrator.  In  tbe 
orphans'  court,  Woodslde  presented  a  claim 
for  $12,500,  the  one-balf  of  the  amount  of 
money  which  was  remitted  by  him  to  Tnmer 
for  use  in  developing  the  Mohave  company's 
mining  property.  Woodslde  claims  that  the 
money  was  raised  by  him  and  Colket  at  Col- 
ket's express  request,  for  use  of  the  com- 
pany, and,  having  been  obliged  to  pay  the 
full  amount  of  the  notes  upon  which  tbe  mon- 
^  was  raised,  he  is  entitled  to  contribution 
from  Colket's  estate  for  tbe  one-half  of  the 
amount  be  was  compelled  to  pay.  The  claim 
was  resisted  by  Colket's  administrator,  on 
tbe  ground  that  Colket  did  not  agree  to  Join 
Woodslde  in  raising  tbe  money  which  was 
sent  West  for  the  use  of  the  company,  that 
he  in  no  way  obligated  himself  for  the  pay- 
ment of  the  money,  and  that  there  is  not 
sofiBcIent  evidence  tending  to  show  that  the 
liability  for  the  money  was  other  than  that 
shown  by  the  notes,  which  disclosed  a  pri- 
mai7  liability  on  the  part  of  Woodside.  The 
auditing  Judge  disallowed  the  claim  and  he 
was  sustained  by  the  court  In  bana  Wood- 
side  has  taken  this  appeal. 

Tbe  question  here  is  one  of  contribution. 
If  Colket  and  Woodslde  raised  this  money 
jointly  for  the  use  of  the  company,  they 
would  then,  In  the  absence  of  evidence  sliow- 
ing  tbe  contrary,  each  be  liable  for  the  one- 
half  of  it.  It  is  therefore  simply  a  question 
of  fact,  which  must  be  determined  from  the 
evidence  submitted  to  the  auditing  judge, 
whether  Woodside  and  Colket  were  acting 
together  and  Jointly  in  procuring  and  remit- 
ting the  money  to  the  company  for  use  in 
the  development  of  its  mines.  It  Is  to  be  re- 
gretted that  the  facts  upon  which  the  ques- 
tion turned  are  not  more  clearly  and  definite- 
ly disclosed  by  the  evidence.  Colkefs  death 
has  sealed  the  lips  of  Woodside,  and  the 
stories  of  both  men  In  regard  to  the  transac- 
tion must  forever  remain  untold.  Tbe  rights 
of  tlie  parties,  therefore,  must  be  determined 
by  such  other  testimony  as  is  available. 
Having  presented  this  claim,  tbe  burden  Is 
upon  Woodslde  to  sustain  it.  As  found  by 
the  learned  auditing  Judge,  "It  may  fairly 
be  presumed  that  the  money  raised  was  used 


for  the  benefit  of  tl>e  Mohave  Company,  and 
It  is  clear  that  l>oth  Mr.  Colket  and  Mr. 
Woodside  obligated  themselves  to  the  banks 
to  pay  the  notes  on  which  it  was  borrowed." 
Tlie  testimony  clearly  supports  this  finding. 
To  sustain  tils  claim,  Woodslde  called  several 
witnesses,  and  a  brief  reference  to  their  testi- 
mony Is  necessary  to  determine  the  question 
of  fact  Involved.  Oeorge  D.  Woodside  is  a 
son  of  the  claimant  and  was  treasurer  of 
tbe  company,  and  he  says  he  beard  many 
conversations  between  Golket  and  Ids  father, 
in  the  latter's  office,  with  r^^rd  to  raising 
the  money.  He  testified  that  Colket  suggest- 
ed that  the  easiest  and  only  way  was  to  bor- 
row the  money;  that  his  father  objected  to 
raising  the  money  in  that  way,  but  "finally, 
rather  than  let  tbe  enterprise  fall  through 
for  the  small  sum  of  $25,000  to  $30,000  which 
might  be  necessary,  they  agreed  together 
that  Mr.  Colket  and  he  would  raise  the  mon- 
ey on  their  Joint  notes."  He  says  he  heard 
ail  the  details  about  raising  the  money  dis- 
cnssed;  that  Colket  came  into  the  oflSce  every 
day  to  ascertain  how  they  were  getting  along, 
physically  and  financially;  that  Colket  sue- 
gested  they  could  borrow  tbe  money  from 
the  Penn  National  Bank  of  Phlladelpbia  or 
tbe  bank  at  Huntingdon,  Pa.,  and  that  he 
saw  Mr.  Colket  sign  each  of  the  final  re- 
newal notes. 

Carl  N.  Qage  Is  a  director  of  the  First  Na- 
tional Bank  of  Huntingdon.  He  testified  tbat 
Golket  arranged  with  him  and  his  bank  for 
the  loan  of  the  money;  that  "I  think  It  was 
$!>,000  and  then  Increased  from  that  on"; 
that  Colket  said  he  would  send  "a  note  for 
himself  and  Mr.  Woodslde";  that  tbe  notes 
of  January  16,  1905,  and  February  17,  1905, 
except  the  printed  portions  of  them,  were  in 
Colket's  handwriting;  that  the  paper  he 
agreed  with  Colket  to  discount  was  tbat  In 
which  tbe  latter  and  Woodslde  were  to  Join; 
that  tbe  note  discounted  by  the  Wlndber 
Bank  was  secured  throng  bis  bank;  tbat  to 
avoid  exceeding  their  10  per  cent.  limit  his 
bank  required  Colket  to  become  the  maker  of 
one  of  the  notes. 

Meyer  Schamberg  was  Interested  in  the 
Mohave  Company.  He  testified  tbat  be  Was 
in  Woodside's  office  very  frequently  when 
Colket  was  there,  and  heard  conversations 
about  raising  money  for  the  Mohave  Com- 
pany; that  on  one  occasion  the  latter  said, 
"We  will  have  to  send  out  that  money,"  to 
which  Woodslde  replied  that  he  did  not  care 
to  furnish  any  more  money;  that  Colket  then 
said,  "John,  you  cannot  lay  down  now;  we 
have  gone  too  far  for  tbat;  the  money  has  to 
be  sent  out;"  that  Woodslde  again  said  he 
did  not  have  the  money,  to  whicb  Colket  said, 
"I  will  arrange  for  a  note";  tbat  Woodslde 
said  that  he  did  not  like  to  do  that,  but  Col- 
ket said,  "John,  we  have  to  do  It ;"  that  final- 
ly Woodside  agreed  and  Colket  brought  In  a 
note. 

Benjamin  A.  Hazel,  a  director  of  the  Mo- 
have Company,  heard  many  conversations  be-C 
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tween  Colket  and  Woodslde  about  raising 
tbe  money.  He  testified  that  the  company 
ran  out  of  funds  and  the  questltm  daily  arose 
as  to  how  they  were  going  to  meet  Turner's 
demand  for  more  money ;  that  Colket  said  to 
Woodslde,  "we  would  hare  to  raise  It;  we 
cannot  possibly  let  the  matter  go  by  default 
now  when  we  have  every  assurance  the  mill 
win  start  shortly,"  and  proposed  that,  if 
Woodslde  would  make  the  note,  he  would 
Indorse  it  and  get  the  money  from  the  bank 
at  Huntingdon  where  he  was  a  director,  to 
which  Woodslde  finally  consented.  He  fur- 
ther says  that  one  of  the  conversations  took 
place  in  the  fall  of  1903,  about  the  time  of  the 
completion  of  their  mill,  and  that  the  amount 
mentioned  was  between  $20,000  and  $25,000. 

O.  A.  Turner,  the  superintendent  and  gen- 
eral manager  of  the  company,  says  be  was 
on  the  company's  property  in  Arizona  in  the 
fall  of  1903.  He  testified  that  he  went  out 
there  and  found  that  a  great  deal  more  money 
was  required  to  develop  the  property;  that 
he  had  already  loaned  tbe  company  $100,000, 
and  wrote  East  to  some  of  tbe  other  stock- 
holders and  directors  to  raise  the  additional 
funds ;  that  he  obtained  tbe  money  by  drafts 
on  Woodslde;  that  be  drew  for  $5,000  at  a 
time. 

Tbe  appellee  called  Jacob  C.  Donaldson,  who 
testified  that  occasionally  at  Colket's  request 
he  got  a  check  from  Woodslde  for  the  dis- 
count of  "I  think  probably  Huntingdon  notes." 
Tbe  appellee  also  offered  in  evidence  copies 
of  two  letters  written  by  Colket  addressed  to 
Woodslde,  which.  It  Is  claimed,  show  that 
Woodslde  paid  Interest  or  discount  on  the 
notes  on  which  tbe  money  for  the  Mohave 
Company  was  raised. 

Such  is  the  material  testimony  in  this  case, 
and  It  Is  not  contradicted.  The  credibility  of 
the  witnesses  is  not  impugned,  and  we  must 
regard  their  testimony  as  verity.  As  an  ap- 
pellate court,  therefore,  we  are  at  liberty, 
notwithstanding  tbe  findings  of  the  court 
below,  to  draw  our  conclusions  and  infermces 
from  the  facts.  Phillips'  Appeal,  68  Pa.  130; 
Cake's  Appeal,  110  Pa.  65,  20  Atl,  415.  We 
think  it  is  apparent  that  there  was  a  Joint  li- 
ability on  the  part  of  Colket  and  Woodslde 
for  the  money  raised  and  sent  to  Turner  for 
the  use  of  the  Mohave  Company.  The  testi- 
mony unmistakably  shows  that  Colket  mani- 
fested more  interest  and  was  more  anxious 
that  the  money  should  be  raised  than  Wood- 
side  or  any  of  tbe  other  interested  parties. 
He  visited  Woodslde's  office  almost  daily,  and 
was  continually  importuning  him  to  join  in 
raising  tbe  money.  Woodslde  hesitated.  He 
thought  he  had  already  put  enough  money  in 
the  venture,  but  Colket  insisted  that  tbe  en- 
terprise should  not  be  permitted  to  fail  by 
their  falling  to  raise  a  small  sum  of  money. 
It  appears  by  the  testimony,  which  is  not  con- 
tradicted, that  Woodslde  reluctantly  though 
finally  agreed  "that  Mr.  Colket  and  be  would 
raise  tbe  money  on  their  joint  notes."  Col- 
ket presented  the  notes  to  his  own  bank,  se- 


cured the  money,  and  handed  It  to  Woodaide. 
He  attended  to  discounting  and  rediscounting 
the  notes.  He  said  upon  more  ttian  one  oc- 
casion, addressing  Woodslde,  that  we  would 
liave  to  raise  the  money.     ' 

On  the  part  of  Colket's  estate.  It  Is  claim- 
ed that  four  of  the  five  notes  show  a  pri- 
mary liability  by  Woodslde,  and  that  other 
facts  disclosed  in  tbe  case  shows  tbe  same 
liability  on  tbe  fifth  note.  If  this  were  a 
suit  by  tbe  bolder  of  tlie  notes,  be  would  be 
entitled  to  hold  Woodslde  as  the  maker  and 
Colket  as  tbe  Indorser  of  tbe  four  notes. 
Such  is  the  liability  of  the  parties  as  dis- 
closed by  tbe  notes  themselves.  But,  as  we 
have  already  said,  this  Is  a  claim  for  con- 
tribution for  tbe  money  represented  by  tbe 
aotes,  and  not  a  suit  on  tbe  notes  to  enforce 
a  liability  against  tbe  maker  or  the  indorser. 
The  claimant,  therefore.  Is  at  liberty  to  sliow. 
If  he  can,  while  he  is  primarily  liable  on 
tbe  notes,  yet  by  an  agreement  between  bim 
and  Colket  they  were  jointly  liable  for  the 
money  raised  on  the  notes.  In  this  view,  tbe 
other  testimony  introduced  in  tlie  case  be- 
comes important,  and  must  be  considered. 
The  claimant  having  put  in  evidence  the 
notes,  showing  a  primary  liability  on  Iilm- 
self,  it  was  incumbent  upon  him.  In  order  to 
support  his  claim  for  contribution,  to  estab- 
lish an  agreement  disclosing  a  joint  liability 
of  himself  and  Colket  for  the  money  raised 
and  remitted  to  Turner.  It  is  true  that 
George  Woodslde  testified  that  tbe  parties 
agreed  that  the  money  should  be  raised  apoo 
their  Joint  notes,  but,  taking  Into  considera- 
tion bis  whole  testimony.  It  is  apparent  that 
be  did  not  mean  tttat  they  were  to  be  tbe 
Joint  makers  of  tbe  notes,  but  tliat  tbe  names 
of  both  parties  were  to  t)e  on  tlie  notes, 
thereby  creating  a  Joint  liability,  not  on  tbe 
notes,  but  for  tbe  money  raised  for  the  com- 
pany. This  Is  manifestly  the  meaning  of 
tlie  language  used  by  tbe  witness  in  view  of 
the  fact  that  his  testimony  discloses  an  in- 
tention on  the  part  of  Colket  and  Woodslde 
to  Join  In  furnishing  tbe  money. 

We  do  not  regard  tbe  testimony  of  Donald- 
son or  tbe  letters  ofFered  in  evidence  as  sus- 
taining the  appellee's  contention.  It  Is  quite 
true  that  Donaldson  says  that  on  possibly  « 
half  dozen  different  occasions  be  went  to 
Woodslde  at  Colket's  request  and  got  a  check 
to  pay  the  discount  on  notes.  But  be  fur- 
ther testifies:  "Q.  To  what  notes  diU  tliese 
visits  refer,  to  what  particular  notes?  Do 
you  remember?  A.  I  think  probably  Hunt- 
ingdon notes."  It  appears  that  Colket  and 
Woodslde  were  engaged  in  other  business  re- 
quiring tbe  discounting  of  notes,  and  there- 
fore it  would  be  simply  a  guess  whether  or 
not  under  the  witness'  answer  tbe  discount 
received  by  him  from  Woodslde  was  paid  on 
the  notes  which  were  given  to  raise  money 
for  tbe  Mohave  Company.  To  be  of  assist- 
ance to  the  appellee,  the  testimony  of  Donald- 
son should  have  been  sufficiently  definite  to 

Identify  tbe  notes  upon  wiiic^^^^l^pouitt 
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was  paid.  Tbe  letters  alluded  to  are  equallj 
uncertain  and  Indefinite  aa  to  the  note*  re- 
ferred to.  In  view  of  the  fact  that  the  two 
men  were  enii^ged  In  other  transactions,  re- 
quiring the  discounting  of  their  paper,  the 
subject-matter  of  the  letters  is  as  applicable 
to  other  notes  as  to  the  notes  presented  by 
tbe  claimant  to  the  auditing  judge.  One  of 
the  letters  refers  to  a  $4300  note  which 
certainly  was  not  one  of  the  original  or  re- 
newal notes  on  which  contribution  Ib  claimed. 
In  fact,  on  the  argument  at  bar,  when  tbe 
attention  of  counsel  was  directed  to  the  di8> 
count  referred  to  in  the  latter,  it  was  under- 
stood that  the  notes  spoken  of  In  the  letter 
were  not  those  on  which  Woodside  Is  claim- 
ing. 

We  do  not  regard  the  fact  that  the  holdings 
of  Woodside  and  Colket  In  the  Mohave  Com- 
pany were  greatly  unequal  as  controlling  or 
of  much  weight  in  determining  whether  they 
were  Jointly  Interested  In  raising  the  money 
for  continuing  the  development  of  the  mining 
property.  Oolket  had  comimratively  a  small 
Interest,  but  the  extent  of  the  inequality  of 
the  interests  of  the  two  men  does  not  ap- 
pear. It  Is  apparent,  however,  that  from  tbe 
large  sum  expended  in  developing  the  prop- 
erty, the  parties  regarded  It  as  very  valua- 
ble,  and  therefore  Oollcet  might,  with  reason, 
have  thought  that,  "rather  than  let  the  enter- 
prise fall  through"  and  lose  the  money  he  bad 
already  Invested  In  the  venture,  it  would  be 
better  for  him  to  assist  In  raising  "the  small 
sum"  proposed  and  secure  the  full  develop- 
ment of  the  property.  While  Collcet's  inter- 
est In  the  corporation  might  have  been  com- 
paratively small,  yet  It  might  have  been  about 
all  he  was  worth,  and  In  his  Judgment,  there- 
fore, suflSclent  to  Justify  the  risk  of  a  small 
additional  sum  to  save  it  At  all  evoits,  the 
evidence  discloses  tbat  Oolket  manifested 
more  anxiety  that  the  money  should  be  rais- 
ed than  Woodside  or  any  of  the  other  stock- 
holders of  tbe  Mohave  Company. 

After  a  consideration  of  all  the  evidence 
in  the  case,  we  are  satisfied  that  Colket  and 
Woodside  agreed  Jointly  to  raise  the  |25,000 
for  the  Mohave  Company,  and  that  the  notes 
presented  to  the  auditing  Ju^ge  and  those  of 
which  they  were  the  last  renewals  were 
given  with  the  understanding  and  agreement 
tbat  the  parties  assumed  a  Joint  liability 
thereon.  It  follows  that  the  claim  presented 
by  Woodside  for  (nntrlbutlon  by  Colket's 
estate  should  have  been  allowed  by  the  audit- 
ing Judge. 

The  decree  of  tbe  court  below  Is.  reversed, 
with  instructions  to  allow  the  Woodside 
claim. 

(SU  Pa.  S4) 

BOND   V.    PENNSYLVANIA   E.   00. 

<Sapreme   Court   of   Pennsylvania.     April   29, 
1907.) 

1.  JuDoiniiT— BBirornoii  Notwithstandino 
Vkkdict. 

Act  April  22,  1905  (P.  L.  286),  authorising 
the  court  on  request  for  binding  inatnicti<nia 


to  have  all  the  evidence  talcen,  certified,  and  foi 
Judgment  notwithstanding  the  verdict  on  the 
whole  record,  wliereupon  it  should  be  the  duty 
of  the  court  to  enter  such  judgment  bb  should 
have  been  entered  on  tbe  evidence,  does  not 
permit  the  Judge  to  decide  questions  on  conflict- 
mg  evidence,  but  only  to  do  subsequently  on 
review  what  it  would  have  been  proper  to  do 
by  a  binding  direction. 

[Bid.  Note.— For  cases  in  point,  sea  Cent  Dig. 
vol.  80,  Judgment,  I  367.] 

2.  Samx. 

Where,  In  an  action  against  a  railroad 
company  for  injuries  at  a  xrade  crossing,  a 
verdict  has  been  recovered  for  plaintiff,  and 
a  motion  for  judgment  for  defendant  notwitli- 
standing  the  verdict  baa  been  made,  and  tbe 
court  is  of  tbe  opinion  that  the  vndict  was 
against  the  weight  of  the  evidence,  the  proper 
remedy  is  a  new  triaL 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol  80,  Judgment,  |  367.] 

Appeal  from  Court  of  Common  Pleas,  Ches- 
ter County. 

Action  by  Wlnfield  S.  Bond  against  tbe 
Pennsylvania  Railroad  Company.  Judgment 
for  defendant  notwithstanding  the  verdict, 
and  plaintiff  appeals.    Reversed. 

Argued  before  MITCHELL,  O,  J,  and 
FELL,  ME8TRBZAT,  POTTER,  and  EL- 
KIN,  JJ. 

A.  M.  Holding  and  John  J.  Oheen,  for 
appellant    John  J.  Pinkerton,  for  appellee. 

PER  CURIAM.  The  plaintUt;  about  half  - 
past  5  on  a  January  afternoon,  drove  In  an 
ordinary  top  buggy  down  Washington  avenue 
la  Downingtown  towards  the  tracks  of  the 
defendant  He  testified  positively  that,  when 
about  30  or  8S  feet  from  the  track,  he 
stopped,  looked  both  ways,  and  listened,  and, 
not  seeing  6v  hearing  anything,  be  drove  ou 
"at  a  quiet  gait,"  "Just  a  Jog  trot,"  and  when 
be  got  near  the  track  he  saw  the  engine  com- 
ing, "and  I  guess  the  horse  heard  it  or  saw 
it  about  the  same  time,  and  be  swung  around 
and  the  engine  hit  the  wagon  and  threw 
me  out"  He  also  testified  that;  if  it  had 
been  daylight  he  could  have  seen  the  engine 
8ev»al  hundred  feet  away;  but  it  was  getting 
dark  and  the  train  was  a  freight,  with  no 
headlight  on  the  engine.  On  this  presenta- 
tion the  plaintiff  had  made  out  a  case  for  the 
Jtiry. 

On  the  other  band,  a  number  of  witnesses 
testified  tbat  thoy  saw  the  train  plainly  and 
heard  the  whistle ;  that  plaintiff  did  not  stop, 
but  kq>t  on  until  his  horse  shied  and  ran  in 
front  of  the  engine.  The  learned  Judge  sub- 
mitted the  case  to  the  Jury  in  these  terms: 
"Now,  gentlemen,  aa  I  have  said  to  you  be- 
fore, if  the  testimony  of  the  plaintiff  is  the 
testimony  that  you  can  rely  upon  as  giving 
you  the  facts  and  true  circumstances  under 
which  this  accident  happened,  be  would  be 
entitled  to  recover.  If  you  disregard  tha* 
testimony  and  credit  that  of  the  other  wit- 
nesses which  seom  to  conflict  with  it,,  and 
which  showed  that  tlie  accident  If  you  be- 
lieve  them,   happened,    not   at   Washington 

avenue  crossing,  but  some  100  to  MOfte/atjatiry 
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more  south  of  It,  and  It  was  by  reason  el- 
)her  of  this  man  driving  under  excitement  or 
recklessly  down  along  tbe  track,  and  then 
attempting  to  cross  in  front  of  the  train,  or 
by  reason  of  his  inability  to  control  his  horse, 
it  would  constitute  then  an  accident  for 
which  neither  he  nor  the  railroad  company 
would  be  responsible,  and  your  verdict  In 
such  case  would  be  simply  for  the  defend- 
ant" The  jury  found  for  the  plaintiff,  but 
the  court  subsequently  entered  Judgment  for 
the  defendant  non  obstante  veredicto.  The 
ground  of  the  Judgment  is  concisely  express- 
ed in  the  passage;  "It  would  seem  clear 
from  the  testimony  In  the  case  that  either  the 
plaintiff  did  not  stop,  look,  and  listen  where 
he  said  he  did,  or  that.  If  be  did,  he  must 
afterwards  have  proceeded  in  a  negligent  and 
careless  manner  until  he  was  on  the  tracks 
and  struck;  and,  having  thus  contributed  to 
his  own  misfortune,  cannot  recover."  It  is 
manifest  tliat  the  judge  lielieved  the  wit- 
nesses on  tbe  part  of  tbe  defendant,  and  re- 
garded the  verdict  as  clearly  against  the 
weight  of  the  evidence.  But  the  remedy  for 
this  Is  a  new  trial.  The  act  of  April  22, 
1905  (P.  li.  286),  Is  not  intended  to  change 
the  relative  functions  of  court  and  jury, 
so  as  to  permit  tbe  Judge  to  decide  questions 
of  conflicting  evidence,  but  only  to  allow  him 
to  do  Bubsequcr>tly  on  rfevlew  of  the  whole 
case  what  't  then  appears  it  would  have 
been  proper  to  do  b.r  a  binding  direction  at 
the  trial.  Dalmas  v.  Eemble,  215  Pa.  410,  64 
Atl.  559. 

For  this  error  the  Judgment  must  be  re- 
versed, but,  as  it  appears  that  tbe  motion  for 
a  new  trial  has  not  been  formally  disposed 
of,  it  will  be  open  to  the  court  to  consider 
that  rule. 

Judgment  reversed,  and  procedoido  award- 
ed. 


(2UPa.  47) 

NEW   YORK   FINANCE    CO.   t.    UNITED 

SBOURITT  LIFE  INS.  &  TRUST 

CO.  or  PESNNBYLVANIA. 

(Supreme  Court  of  Pennsylvania.     April  29, 
1907.) 

INSUBANCE  —  Policy  —  Asbigwmint  —  S»- 

CUBITT. 

Under  an  endowment  policy,  the  insured  re- 
ceived at  once  the  face  value  of  the  policy,  and 
gave  security  for  the  payment  of  the  ordinary 

Sremiums  and  interest.  At  the  end  of  the  en- 
owment  period,  or  the  death  of  the  insured, 
the  latter  or  his  legal  representatives  retained 
the  money  received,  and  the  insurance  company 
surrendered  the  security.  An  applicant  for 
such  insurance  was  at  first  refused,  he  being  a 
sulmtandard  risk,  Imt  thereafter  a  policy  was 
issued  to  him,  and  he  gave  his  bond  and  assigned 
a  life  estate  to  secure  the  monthly  payments  of 
premiums  and  interest  He  also  assigned,  with- 
out condition,  a  policy  in  another  company. 
HeJd,  that  such  other  policy  was  reinsuranoe, 
assigned  as  security  because  he  was  a  substand- 
ard risk,  and  that  on  the  death  of  the  insured 
the  proceeds  of  the  policy  belonged  to  the  com- 
pany. 

Appeal  from  Court  of  Cimunon  Pleas,  Pbll- 
adelpbla  Oounty. 


Action  of  the  New  York  Finance  Company 
against  the  United  Security  Life  Insurance 
&  Tnist  Company  of  PennsyiTanio.  3wig- 
ment  for  defendant,  and  plaintiff  appeals. 
Affirmed. 

Argued  before  MITCHELL,  Q.  J.,  and 
FRLL,  MESTREZAT,  POTTER,  and  STEW- 
ART, JJ. 

Reynolds  D.  Brown,  Malcolm  Uoyd,  Jr, 
and  Charles  H.  Burr,  for  appellant  Henry 
La  Barre  Jayne  and  Blddle  &  Ward,  (or  ap- 
pellee. 

FELL,  J.  The  facts  that  appear  from  tne 
case  stated  and  tbe  exhibits  thereto  are  these: 
C.  S.  Costello  applied  to  the  defendant  com- 
pany for  endowment  life  insnrance  under  a 
plan  by  which  the  insured  receives  at  once 
the  face  value  of  the  policy  and  gives  to  the 
insurance  company  security  for  the  payment 
at  fixed  periods  of  certain  sums  of  money, 
which  are  made  up  of  tbe  usual  life  insur- 
ance premiums  and  simple  Interest  on  tbe 
money  received.  These  payments  are  to  con- 
tinue until  the  end  of  the  endowment  period 
or  the  death  of  the  insured,  when  the  Insured 
or  his  legal  representatives  retains  tbe  money 
received,  and  the  insurance  company  sur- 
renders the  security  given.  If  tbe  insured 
fails  to  pay  the  premiums  and  Interest  tbe 
policy  lapses,  and  he  is  required  to  return  to 
the  insurance  company  the  amount  received, 
less  the  surrender  value  of  tbe  policy  at 
the  time  of  default  The  defendant  at  first 
refused  Costello's  application  on  the  advice 
of  Its  medical  examiner,  but  afterwards 
agreed  to  make  the  contract  of  insurance  ap- 
plied for,  provided  that  lie  wonld  obtain  and 
assign  to  It  an  Insurance  polk7  of  the  New 
York  Life  Insurance  Company  for  $3,000.  In 
pursuance  of  this  plan,  tbe  defendant  com- 
pany paid  Costello  $3,000,  and  he  covenanted 
to  make  monthly  payments  of  pr^nlnms  and 
Interest,  and  to  secure  the  payments  he  gave 
his  bond  with  warrant  of  attorney,  and  as- 
signed a  life  estate  worth  $1,000  a  year,  de- 
rived tqr  will  from  bis  mother.  He  also  ob- 
tained a  policy  of  life  Insurance  for  $3,000 
from  the  New  York  Lite  Insurance  Company, 
which  he  transferred  to  the  defendant  by  an 
assignment  which  on  Its  (ace  was  absolute 
and  without  conditions.  Costello  subsequent- 
ly assigned  his  life  estate  and  the  policy  of 
the  New  York  Life  Insurance  Company  to 
O.  B.  Hackett  who  assigned  ihem  to  the  New 
York  Finance  Company,  the  plaintiff  in  tUs 
action.  Costello  paid  the  Interest  on  the  bum- 
ey  received  and  premiums  on  both  policies 
from  their  date,  October  26,  1898,  until  bis 
death.  In  May  1904,  when  tbe  defendant  can- 
celed his  bond,  but  claimed  the  Insurance 
money  due  by  tbe  New  York  Life  Insurance 
Company.  The  controversy  relates  to  the 
right  to  this  money,  and  the  decision  of  tbe 
case  turns  on  tbe  effect  to  be  glvai  to  tbe  as- 
signment of  tbe  policy.  If  It  was  intended 
to  secure  the  fulfillment  of  the  condition  of 
Costello's  bond,  to  pay  interest  and  premiums 
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to  the  defendant  during  the  life  of  Its  policy, 
It  becomes  the  property  of  the  plalntlfC;  If 
It  was  reinsurance,  It  belongs  to  the  defend- 
ant. 

The  Intattlon  of  the  parties  must  be  gatber> 
ed  from  their  acts.  The  transaction  was  not 
the  loan  of  money  and  the  giving  of  collateral 
security  for  Its  repayment.  It  was  an  Insure 
ance  differing  from  the  ordinary  endowment 
Insurance  In  the  respect  before  mentioned, 
and  the  only  difference  between  the  policy  Is- 
sued and  that  In  general  use  was  In  the  pro- 
visions to  secure  the  payments  stipulated  for, 
which  were  necessary  because  of  the  si)eclal 
plan  of  Insurance.  Costello  was  nnder  no 
obligation  to  return  the  money  received.  The 
condition  of  his  bond  was  that  he  should  pay 
Interest  and  Insurance  premiums,  and  to  se- 
cure these  payments  he  assigned  his  life  ee- 
tat&  This  assignment  was  provided  for  by 
the  policy,  but  no  mention  Is  made  In  It  of 
other  Insurance  to  be  obtained.  If  the  risk 
had  been  one  the  defendant  was  willing  to 
accept,  the  transaction  would  have  ended 
with  ijie  giving  of  the  bond,  the  assignment 
of  the  life  estate,  and  the  Issuing  of  the  pol- 
icy. But  Costello  was  what  Is  known  as  a 
substandard  risk.  The  expectancy  of  hia 
life  was  equal  to  that  of  a  much  older  person 
or  of  one  engaged  In  a  hazardous  occupation, 
and  the  defendant  was  unwilling  to  insure 
him.  It  finally  agreed  to  Issue  Its  i)ollcy  to 
him  on  condition  that  he  would  obtain  and 
assign  to  It  the  policy  of  another  Insurance 
company.  The  purpose  In  requiring  this  pol- 
icy could  not  have  been  to  secure  the  pay- 
ment of  Interest  and  premiums  during  Costel- 
k>'s  life.  This  had  already  been  secured  to 
the  defendant's  satisfaction.  If  he  defaulted 
In  his  payments.  Its  policy  lapsed,  and  It 
could  have  recourse  to  his  bond  and  sell  his 
life  estate.  What  It  Insisted  upon  was,  not 
to  be  secured  against  a  lapse  of  the  policy,  a 
risk  It  was  willing  to  assume,  but  to  be  In- 
sured against  the  risk  of  substandard  In- 
surance ;  not  against  the  risk  of  his  failure  to 
pay  If  living,  but  that  of  his  death  at  a  period 
earlier  than  the  usual  expectancy  of  the  life 
of  a  person  of  his  age.  The  policy  of  the  New 
York  Life  Insurance  Company  was  therefore 
not  a  pledge  to  secure  the  fulfillment  of  Cos- 
tello's  bond,  but  a  reinsurance  of  bis  life  for, 
the  benefit  of  the  defendant 

The  judgment  is  affirmed. 


(818  Fa.  4S) 

BRAINB  ▼.  NORTHERN  GENT.  RT.   CO. 

(Supreme  Court  of  Pennsylvania.     April  28, 
1907.) 

1.  Raiisoadb— RiOHT  or  Wat— BBXcnon  or 
Bbidogs. 

The  right  of  a  railroad  company  to  bnild 
a  bridge  across  a  stream  includes  the  right  to 
place  necessary  piers  on  its  banks  and  in  its 
bed,  and  there  is  no  liability  on  the  proper 
exercise  of  this  right,  though  there  may  be 
when  special  Injury  results  from  ita  negbgent 
•zerciae. 


2.  Sahe— liTABiLTrr  roB  Damages. 

Plaintiff  sued  to  recover  for  injuries  to 
land  caused  by  the  negligence  of  a  railroad 
company  in  building  a  bridge  pier  in  a  stream. 
Bela  error  to  charge  that,  though  the  railroad  ' 
company  bad  a  right  to  bridge  the  stream,  it 
would  be  liable  for  Injury  caused  by  any  change 
In  the  natural  flow  of  the  water  as  permitting 
a  recovery  of  injuries  incidentally   ensuing. 

Appeal  from  Court  of  Common  Pleas,  Ity' 
coming  C!ounty. 

Action  by  William  W.  Bralne  against  the 
Northern  (Central  Railway  Ompany.  Judg- 
ment for  plalntUC,  and  defendant  appeals. 
Reversed. 

PlaintifT  presented  the  following  points: 
"d)  The  owner  of  a  right  of  way  across  a 
stream  of  waJba  has  the  right  to  bridge  It, 
but  he  must  so  construct  and  maintain  the 
bridge  as  not  to  change  or  modify  the  natural 
flow  of  the  stream.  And  If  he  does  Interfere^ 
to  the  Injury  of  an  owner,  he  Is  liable  in  dam- 
agte.  A.  We  affirm  that  as  a  general  proposi- 
tion." "(3)  The  jury  are  Instmcted  that  tfas 
bridge  must  be  so  constructed  as  not  to  in- 
terfere with  the  natural  flow  of  the  stream 
not  only  at  Its  ordinary  height,  but  also  whoi 
the  stream  Is  swollen  by  flood,  and  If  the  jury 
believe  that  the  railway  company  so  con- 
structed bridge  18  as  to  interfere  with  the 
natural  flow  of  the  water,  to  the  Injury  of 
the  plaintiff,  he  is  entitled  to  recovor.  A. 
This  Is  affirmed." 

Argued  before  MITCHELL,  O,  J.,  and 
FELL,  BROWN,  MBSTREZAT,  and  STEW- 
ART, JJ. 

Seth  T.  McCormIck,  for  appellant  Haines 
&  Peaslee  and  William  H.  Spencer,  for  ai>- 
pellee. 

FELL,  J.  The  defendant's  bridge  over  In- 
coming creek  was  partly  destroyed  by  flood  In 
18S9.  In  reconstructing  It  about  100  feet 
were  added  to  Its  length,  and  this  addition 
made  necessary  the  building  of  a  pier  In  the 
bed  of  the  creek.  The  plalntlfTs  farm  land, 
which  abutted  on  the  creek  below  the  bridge 
and  adjoined  the  defendant's  right  of  way, 
was  Injured  by  a  flood  In  1001.  The  action 
was  for  negligence  In  the  construction  of  the 
pier.  It  Is  alleged  In  the  statement  of  claim 
that  the  overflow  was  caused  by  the  building 
of  the  pier  without  proper  care  and  skill  ob- 
liquely to  the  course  of  the  stream,  whlcb 
caused  the  natural  channel  to  fill  up  and  a 
new  one  to  be  formed,  by  which  the  water 
was  diverted  against  the  land  of  the  plaintiff. 

The  question  of  fact  at  the  trial  was  wheth- 
er the  Injury  to  the  plaintiff's  land  was  caus- 
ed by  negligence  of  the  defendant  in  the  loca- 
tion and  construction  of  the  pier.  This  ques- 
tion was  properly  submitted  to  the  jury,  and 
the  general  charge  was  free  from  error.  The 
learned  judge,  however.  In  affirming  the 
plaintiff's  first  and  third  points  Instructed  the 
jury  that  although  the  owner  of  a  right  of 
way  across  a  stream  of  water  has  a  right  to 
bridge  It,  he  will  be  liable  for  any  Injury 
caused  by  any  change  or  modification  or  In-C 
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terference  with  the  natural  flow  of  the  water 
at  its  ordinary  height  or  at  a  time  of  flood. 
This  instruction  was  too  broad  In  that  It 
would  penult  a  recovery  for  Injuries  Incident- 
ally ensuing  from  the  careful  exercise  of  a 
legal  right  In  this  action  the  defendant 
could  be  held  responsible  only  for  negligently 
placing  the  pier  so  that  it  would  cause  dam- 
age reasonably  to  be  apprehended  to  the  prop- 
erty of  others.  The  right  of  a  railroad  com- 
pany to  build  a  bridge  across  a  stream  In- 
cludes the  right  to  place  necessary  piers  on 
Its  banks  and  in  Its  bed,  and  for  the  proper 
exercise  of  this  right  there  is  no  liability,  al- 
though there  may  be  where  special  Injury 
results  from  its  arbitrary,  wanton,  oae  negli- 
gent exercise.  Clarke  t.  Bridge  Co.,  41  Pa. 
147;  Railway  Co.  ▼.  GiUeland.  56  Pa.  445, 
94  Am.  Dec.  98 ;  Jutte  v.  Bridge  Co.,  146  Pa. 
400,  23  Atl.  235;  Bemlnger  v.  Railway  Co., 
203  Pa.  516,  53  Atl.  361.  In  Clarke  t.  Bridge 
Co.,  41  Pa.  147,  It  was  said:  "But,  to  hold 
the  grantee  of  a  franchise  to  erect  a  bridge 
responsible  for  damages  resulting  from  a 
mistake  of  judgmmt  in  locating  the  piers,  to 
treat  such  a  mistake  as  of  course  culpable 
negligence,  is  to  take  away  from  the  grantee 
that  discretion  which  the  Legislature  has 
conferred  and  transfer  It  to  the  lury.  Such 
Is  not  the  doctrine  of  the  cases  referred  to. 
To  hold  it  would  be  to  submit  to  the  Jury  to 
find  what  would  be  the  best  location,  or  rath- 
er what  would  not  be  the  best.  Instead  of  leav- 
ing the  decision  of  that  question  where  the 
law  has  put  it"  How  far  the  instruction 
complained  of,  in  view  of  the  general  charge 
in  which  the  law  was  correctly  stated,  may 
have  Influenced  the  Jury,  It  is  impossible  to 
tell.  Since  the  verdict  may  have  been  based 
upon  it.  it  is  necessary  that  the  Judgment 
should  be  reversed. 

The  flrst  and  third  assignments  of  error 
are  sustained,  and  the  judgment  is  reversed, 
with  a  venire  facias  de  novo. 

(217  Pa.  411} 
COMMONWEALTH  ex  rel.  KDTZ,  Dist 

Atty.,  V.  WITMAN. 

(Supreme   Court   of   Pennsylvania.      April    1, 

1907.) 

1.  MnNiciPAi,   Corporations  —  CoRTBAOTB — 
Interest  of  Officers. 

Act  March  31,  1860,  J  66  (P.  L.  400),  pro- 
vides that  no  "member  of  any  corporation"  or 
Kublic  institution,  or  any  officer  thereof,  shall 
e  interested  in  any  contract  for  the  sale  of 
supplies  or  materials  for  the  use  of  any  cor- 
poration, municipality,  or  public  institution  of 
which  he  is  a  member.  Held,  that  the  words 
"any  member  of  any  corporation"  refer  to  the 
corporation  pnrchasing  the  supplies,  and  of 
which  the  Individual  is  a  member  or  an  officer 
or  agent,  and  prohibits  any  such  member,  of- 
ficer, or  agent  from  being  directly  interested  in 
furnishing  supplies  to  the  corporation,  munici- 
pality, or  institution  with  which  he  is  offically 
connected. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  36,  Municipal  Corporations,  S  657.] 

2.  Same— CorNcruiEN. 

Act   March  31,    1860,   {  66  (P.   L.   400), 
prohibiting  any  member  of  a  municipality  from 


being  interested  in  furnishing  supplies  to  it,  ap- 
plies to  a  councilman  who  is  interested  in  fur- 
nishing supplies  for  the  use  of  such  municipal- 
ity. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  36,  Municipal  Corporations,  i  667.] 

3.  Same. 

Where  a  councilman,  who  is  a  co-owner 
with  his  brother  of  a  quarry,  assists  in  ratify- 
ing a  contract  with  his  brother  to  supply  the 
city  with  stone  from  the  quarry  he  may  be  con- 
victed of  violation  of  Act  March  31,  1860,  |  66 
(P.  !•.  400),  forbidding  any  member,  officer,  or 
agent  of  the  corporation  or  a  municipality  from 
being  Interested  in  furnishing  supplies  to  it 

Appeal  from  Court  ot  Common  Pleas, 
Berks  County. 

Quo  warranto  by  the  commonwealth,  on 
the  relation  of  Ira  O.  Kutz,  district  attorney, 
against  William  Abbott  Wltman.  Judgment 
tar  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

Argued  before  MITOHBLI^  C.  J.,  and 
FELL,  BROWN,  POTTER,  and  STEWART, 
JJ. 

W.  K.  Stevens,  C.  H.  Ruhl,  and  Wm.  Ab- 
bott Wltman,  Jr.,  for  appellant  Harry  F. 
Kantner  (Flrederlck  W.  Nicolls,  on  the  brief). 
for  appellee. 


POTTER,  J.  The  portion  of  section  66  ot 
the  act  of  March  31,  1860  (P.  L.  400),  wbid> 
is  here  directly  involved,  provides  aa  follows: 
"Nor  shall  any  member  of  any  corporation 
or  public  Institution,  or  any  officer  or  agent 
thereof,  be  in  anywise  Interested  In  any  con- 
tract for  the  sale  or  furnishing  of  any  sup- 
plies, or  materials  to  be  furnished  to,  or 
for  the  use  of,  any  corporation,  municipaUty, 
or  public  institution  of  which  he  shall  be  a 
member  or  officer,  or  for  which  he  shall  be 
an  agent,  nor  directly  nor  indirectly  Intw- 
ested  therein,  nor  receive  any  reward  or 
gratuity  from  any  person  interested  In  such 
contract  or  sale." 

It  is  contended  by  counsel  for  app^ant 
that  the  words  "any  member  of  any  cor- 
poration" signify  a  corporation  other  than 
the  one  to  which  the  supplies  are  to  be  fur- 
nished. We  do  not  so  read  the  act  These 
words  refer  to  the  corporation  purchasing 
or  receiving  the  supplies  or  materials,  and  of 
which  the  Individual  is  a  member,  an  officer, 
'or  an  agent  It  is  plainly  Intended  to  prevent 
any  one  wlio  Is  a  member,  officer,  or  agent 
of  any  corporation,  municipality,  or  public 
institution  from  being  In  any  wise  Interested, 
directly  or  indirectly,  in  the  furnishing  of 
supplies  or  materials  to  the  corporation,  mu- 
nicipality, or  Institution  with  which  he  is 
officially  connected.  The  statute  Intends  to 
prohibit  persons  from  occupying  a  poslticm 
in  which  they  will  be  Tirtually  contracting 
with  themselves.  In  dealing  with  this  iden- 
tical section,  in  Com.  v.  Miller,  31  Pa.  Super. 
Ct  309,  Judge  Rice  said:  "The  object  which 
the  Legislature  bad  in  view  was  the  preven- 
tion of  the  danger  of  temptation,  incident  to 

a  relation  in  which  the  self-lntereat-All^tbe 
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ofiBcer  of  the  corporation  or  municipality  pur- 
cbaBlng  the  supplies  may  come  Into  conflict 
with  the  Interest  of  the  corporation  or  mu- 
nicipality." He  also  cites  an  apt  statement 
from  8  Tomlln's  Brown,  72,  quoted  and  ap- 
proved by  this  court  In  E5verhart  v.  Searle, 
71  Pa.  256,  as  follows:  "No  man  can  serve 
two  masters.  He  that  Is  Intrusted  with  the 
Interests  of  others  cannot  be  allowed  to  make 
the  business  an  object  of  Interest  to  himself, 
because,  from  a  frailty  of  nature,  one  who 
has  the  power  will  be  too  readily  seized  with 
the  Inclination  to  use  the  opportunity  for 
serving  his  own  Interest  at  the  expense  of 
those  for  whom  he  is  intrusted.  The  danger 
of  temptation  from  the  facility  and  advan- 
tage of  doing  wrong,  which  a  particular  situ- 
ation affords,  does,  out  of  the  mere  necessity, 
work  a  disqualification." 

We  have  no  doubt  whatever  that  the  pro- 
hibition of  section  66  of  the  act  of  March  31, 
1800,  applies  to  a  councilman  of  a  municipal 
corporation  who  is  Interested,  directly  or  in- 
directly, In  furnishing  supplies  to,  or  for  the 
ose  of,  the  municipality  of  which  he  is  an 
officer.  The  defendant  In  this  case,  being  4 
conncllman  of  the  city  of  Reading,  is  clearly 
within  the  class  of  officials  enumerated  in 
the  statute,  who  are  forbidden  to  have  any 
interest  In  furnishing  supplies  to  the  mu- 
nicipality. The  attitude  of  this  court  has 
always  been  consistent  with  this  view.  Thus, 
In  Mllford  Boro.  v.  Water  C3o.,  124  Pa.  610, 
17  Atl.  186,  3  U  R.  A.  122,  it  was  said:  "The 
act  of  1860  Is  another  and  a  valuable  safe- 
guard thrown  around  municipalities.  It  was 
passed  to  protect  the  people  from  the  frauds 
of  their  own  servants  and  agents."  Chief 
.Tustlce  Sterrett  said,  in  Com.  v.  De  Camp,  177 
Pa.  112,  35  Atl.  601:  "Section  66  Is  virtually 
a  transcript  of  sections  1  and  2  of  the  act  of 
April  26, 1855  (P.  L.  328,  329).  As  was  doubt- 
less Intended  by  the  revisers  of  our  Criminal 
Code,  Its  scope  Is  broad  and  comprehensive." 
And  In  Marshall  v.  Ellwood  City  Boro.,  189 
Pa.  348,  41  Atl.  994,  Justice  Green  said: 
"The  Criminal  Code  of  I860  prohibited  a 
member  of  a  municipality  from  being  inter- 
ested in  a  contract  for  furnishing  supplies  or 
materials  to  the  corporation,  and  imposed 
personal  penalties  upon  him  if  he  violated  the 
act" 

The  learned  trial  Judge  in  this  case  well 
said:  "There  can,  however,  be  no  doubt  that 
the  term  'corporation'  includes,  in  its  legal 
as  well  as  in  its  popular  sense,  an  Incor- 
porated city.  The  sole  ground  upon  which 
the  argument  that  it  is  not  to  be  so  under- 
stood here  rests  is  the  omission  of  the  term 
'municipality'  in  the  words  of  the  second 
clause,  'nor  shall  any  member  ot  any  cor- 
poration or  public  Institution'  etc.  Tet  It 
is  clear  that  the  Joinder  of  'corporation  or 
public  institution,'  without  anything  more. 
Indicates  what  sort  of  corporation  is  meant, 
i.  e.,  corporations  of  a  public  nature,  cor> 
poratlons  in  the  nature  of  public  institutions, 
ejusdem  generis  with  such.    The  word  'cor- 


poration,' therefore.  In  this  .phrase,  standing 
alone,  has  virtually  the  same  meaning  as  if 
the  word  'mimlclpallty'  were  added  to  It 
So  true  is  this  that  It  cannot,  without  going 
further,  be  regarded  as  Including  mere  pri- 
vate corporations.  If,  then,  the  phrase  'any 
corporation,  municipality  or  public  institu- 
tion' is  descriptive  of  a  certain  class  of  cor- 
porations as  the  subject  and  the  only  subject 
of  the  legislation,  and  If  the  phrase  'any 
corporation  or  public  institution'  is,  under 
accepted  rules  of  interpretation,  descriptive 
of  the  same  class.  It  follows  that  the  same 
meaning  must  be  given  to  both,  notwith- 
standing the  Insertion  in  the  one,  and  the 
omission  from  the  other,  of  a  term  which  is 
fairly  embraced  In  the  more  comprehensive 
of  the  terms  occurring  In  both.  It  Is,  Indeed, 
well  settled  that  the  same  language  repeat- 
edly occurring  In  the  same  statute  is  to  be 
tinderstood  in  the  same  sense  throughout 
Maxwell,  Int  of  Stat.  p.  394.  And  this 
means  not  only  literally  Identical  phraseo- 
logy, but  disregarding  insigniflcant  varia- 
tions, phrases  whose  material  constituents 
and  legislative  or  legal  Import  are  the  same. 
Mayor,  etc.,  of  Phlla.  v.  Davis,  6  Watts  & 
S.  269;  Murray  v.  Keyes,  35  Pa.  384,  Com.  v. 
Navigation  Co.,  66  Pa.  81.  If  the  phrase 
'any  corporation  or  public  institution'  Is  fair- 
ly synonymous  with  'any  corporation,  mn- 
nlclpallty  or  public  Institution,'  then  the  ad- 
dition to  the  former  of  the  words  'or  any 
officer  or  agent  thereof  supplies  the  enu- 
meration of  'councilman,  burgess,  trustee, 
manager  or  director  of  any  corporation,  mu- 
nicipality or  public  institution'  In  the  first 
clause  of  the  enactment  and  it  becomes  per- 
fectly clear  that  what  in  the  second  was  In- 
tended to  be  prohibited,  and  must  be  under- 
stood to  be  prohibited,  was  inter  alia,  the 
interest  of  any  councilman  In  any  contract 
for  supplies  to  which  the  municipal  corpora- 
tion he  represents  is  a  party." 

The  testimony  as  to  the  facts  In  this  case  ' 
Is  undisputed,  and  we  take  the  statement  of 
them  from  the  opinion  of  the  court  below  re- 
fusing a  new  trial,  as  follows:  "In  the 
spring  of  1905,  the  defendant  and  his  brother, 
John  A.  WItman,  were  co-owners  of  a  tract 
upon  which  defendant  operated  a  stone  qnar- 
rj'  and  crusher.  John  was  not  concerned  in 
this  or  any  other  quarry  or  crusher.  Neither 
was  he  engaged  in  the  business  of  ccmtract- 
ing.  He  was  a  brakeman  on  a  railroad. 
Defendant  was  and  still  Is  a  member  of  the 
select  council  of  the  city  of  Reading.  On 
May  22d  councils  passed,  and  a  few  days 
thereafter  the  mayor  approved,  a  resolution 
authorizing  the  board  of  public  works  of  the 
city  to  purchase  flint  spalls  in  sudi  qnan- 
titles  as  they  should  deem  proper,  for  experi- 
mental use  upon  'certain'  streets.  The  board 
thereupon  visited  defendant's  quarry,  were 
by  him  shown  about  and  made  acquainted 
vtith  the  mode  of  preparing  the  stone  for  use, 
the  different  sizes,  and  so  on.  Without  any 
formal  contract  being  entered  Into,  the  board. 
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tbroncli  ItB  rabordlnate  of&clals,  proceeded 
to  order,  and  defendant  furnlahed  and  de- 
llyered,  spalls  to  ■neb  places,  at  socb  times, 
and  In  such  quantities  as  he  or  bis  employes 
were  directed  by  tbese  officials,  beginning  on 
June  8,  1906,  and  continuing  to  some  time 
In  August,  1906,  aggregating  about  2300 
tons.  John  never  appeared  before  tbe  board, 
not  bad  any  negotiations  with  It,  relatlTe 
to  the  supplying  of  spalls.  Tlie  city  put  • 
weightmaster  at  defendant's  quarry,  who  as- 
certained and  reported  the  quantities  of 
spalls  taken  away.  The  accounts  were  kept 
by  the  city,  and  the  bills  made  In  John's 
name.  Warrants  tot  payment  at  the  rate  of 
84^  cents  per  ton  were  drawn  and  dellrered 
to  and  receipted  for  by  him,  and  the  amounts 
called  for  therein  paid  to  him.  In  the  mean- 
while, on  May  25, 1905,  John  had  banded  Into 
the  board  a  pr(H>0Bal  to  furnish  to  the  city, 
during  tbe  year  beginning  June  1,  1906,  pav- 
ing sand  at  such  times,  quantities,  and  places 
as  sbould  be  required,  at  the  price  of  84^ 
cents  per  ton.  The  proposal  was  approved 
by  tbe  board  and  a  formal  contract  drawn 
accordingly,  wblcb  was  executed  upon  Its 
ratification  on  June  6th,  by  councils  In  Joint 
convention,  defendant  being  present  and 
aware  of  what  was  being  done,  and  not 
marked  'not  voting.'  Sand  to  the  amount  of 
about  30  tons  was  subsequently  ordered  from 
and  delivered  by  defendant  in  the  same  way 
In  which  spalls  were  ordered  and  delivered; 
the  accounts  being  kept,  bills  made  out,  and 
warrants  drawn,  receipted  for,  and  collected 
In  tbe  same  way.  Indeed,  the  contract  for 
sand  was  treated  and  regarded  as  Including 
spalls.  On  June  Stli,  defendant  and  John,  in 
pursuance  of  an  oral  understanding  dating 
back  to  about  June  1st,  entered  Into  a  writ- 
ten, sealed,  and  acknowledged  agreement, 
whereby  defoidant  was  to  furnish  to  John, 
during  tbe  period  of  one  year  ensuing,  at  tbe 
rate  of  79%  cents  per  ton,  'all  such  sand  and 
spalls  as  [John]  may  be  desirous  of  purchas- 
ing.' The  sand  and  spalls  furnished  by  de- 
fendant to  tbe  dty  were  by  him  charged  to 
John;  but,  apart  from  tbe  proposal  and  tbe 
subsequent  execution  of  tbe  formal  contract 
of  June  6th,  John's  active  connection  with 
tbe  entire  triangular  transaction,  both  as 
regards  sand  and  spalls,  was  confined  to  the 
receipt  of  the  money  due  by  the  city  from 
time  to  time,  and  the  banding  over  to  de- 
fendant of  sums  equal  to  79%  cents  per  ton, 
retaining  for  himself  S  cents  per  ton.  •  •  • 
That  tbe  furnishing  of  sand  and  spalls  at 
79%  cents  per  ton  was  profitable  to  tbe  de- 
fendant is  part  of  his  own  testimony." 

The  "Interest*'  thus  disclosed  upon  the 
part  of  tbe  defendant.  In  tbe  furnishing  of 
supplies  to  tbe  city,  was,  in  the  opinion  o" 
tbe  trial  Judge,  clearly  such  as  is  forbidden 
by  tbe  statute,  to  a  councilman.  Tbe  act 
provides  that  be  la  not  to  be  interested  "In 
any  wise,"  either  "directly"  or  "indirectly." 
km  defendant  waa  paid  by  the  ton  for  tbe 


materials  which  he  delivered  to  the  ettj,  and 
at  a  profitable  rate^  it  was  certainly  to  bla 
interest  to  promote  tbe  fulfillment  of  tb* 
contract,  and  both  on  reason  and  aatbority 
this  is  sufBclent  to  constitute  an  interest  In 
tlie  contract.  Hunnlngs  v.  Williamson,  It. 
B.  11  Q.  B.  Dlv.  633,  which  was,  as  bete,  a 
case  in  wblcb  tbe  contract  was  taken  in  the 
name  of  tbe  brother.  So,  also,  In  McEUiiiuM7 
T.  City  of  Superior,  82  Meb.  744.  49  N.  W. 
705,  tbe  city  made  a  contract  for  electric 
Ugbt  with  one  whose  brother  waa  a  council- 
man  of  the  city,  and  by  reason  of  tiis  joint 
ownership  with  bis  brother  of  the  water  pow- 
er, which  was  to  be  uaed  to  generate  tha 
electricity,  the  court  held  that  tbe  council- 
man was  "interested"  In  tbe  contract  See, 
also,  DoU  T.  SUte,  46  Ohio,  446,  16  N.  Bl. 
293;  and  BeU  v.  Quln,  4  N.  Y.  Super.  Ct  146u 
Tbe  only  Issue  involved  in  this  case  wa* 
whether  tbe  defendant  bad  such  an  "Uiterest" 
in  the  matter  of  furnishing  soppUea  to  tlia 
city  of  Reading  aa  was,  under  tbe  atat- 
nte,  nnlawfuL  Tbe  question  of  trandalent 
intent,  or  unfairness  in  price,  was  not  in- 
volved. Com.  V.  MiUw,  81  Pa.  Super.  Ct. 
SOO.  There  being  no  dispute  as  to  the  exist- 
ence and  terms  of  the  contracts,  nor  as  t» 
the  manner  of  their  fulfillment  by  the  da- 
fendant,  it  then  I>ecame  the  duty  ot  tha 
court  to  deal,  as  a  matter  of  law,  with  their 
interpretation  and  effect.  In  the  light  ot  tha 
act  of  Assembly.  With  his  conclusion  that 
the  admitted  facts  of  this  case  convict  da- 
fendant  of  Iiaving  an  interest  proUblted  bj 
the  statute,  we  are  In  entire  accord. 

The  specifications  of  error  are 
and  tlM  Jndgment  is  afltemed. 


(tupa.  so 
TISCHLBB  T.  PBNNSTLTANIA  COAL  Ca 
(Sapreme  Conrt  of  Pennsylvania.    May  9,  IflOTi) 

L   MlHXS    AND    MlHKBAU— FAirURS    tO   SOV- 

roRT  SuarACX— Cause  of  Action. 

In  an  action  by  the  owner  of  the  sorface 
against  the  owner  of  the  coal  for  injaries  to 
the  surface  by  the  mining  of  the  ooal,  the  eaoae 
of  action  arises  when  the  support  of  the  surface 
was  so  weakened  that  it  might  fall. 

2.  Sauk— RisBBVATioNB  in  Dsao. 

Where  a  person  having  no  title  to  coal 
executes  a  deed  to  the  land  reservlni;  a  right  te 
remove  the  coal  without  liability  for  damages 
to  the  owner  of  the  surface, 'the  real  owner  of 
the  coal,  not  being  a  party  in  such  deed,  cannot 
avail  himself  of  any  reservaUoa  therein. 

3.  Same— Pbesumption. 

In  an  action  for  Injaries  to  the  surface  9t 
land  by  mining  operations,  plaintiff's  statement 
admitted  the  ownership  of  the  coal  in  defend- 
ant, and  offered  no  evidence  of  title.  Held,  that 
It  will  be  presumed  that  defendant  was  the 
owner  without  any  special  mining  rights  an- 
thorizing  him  to  remove  it  withont  liabilitj 
for  any  resulting  Injury  to  the  surface. 

Appeni  from  Court  of  Common  Pleas,  ts^ 
seme  County. 
Action  by  Mary  M.  Tlscbler  against  tlis 
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TISCHLBR  V.  PENNSYLVANIA  GOAL  CO. 


PennsylTania  Coal  Oompauy.  JndgmeDt  for 
plainUff.    Defendant  appeala.    Affirmed. 

Defendant  presented  these  points:  "9) 
Under  the  pleadings  the  burden  was  on  the 
plaintiff  to  prove  that  the  subsidence  wiilcb 
affected  ttie  plaintltT's  property  was  caused 
by  mining  directly  beneath  the  said  property 
or  adjacent  thereto  "within  six  years  prior 
to  May  2,  1902.  This  the  plaintiff  has  failed 
to  do,  and  the  verdict  mnst  be  for  the  de- 
fendant Answer:  Refused.  '  (4)  Q%e  plain- 
tiff has  failed  to  produce  any  evidence  of 
mining  directly  beneath  plaintiff's  land  by  the 
defendant  which  affected  her  land,  and  she 
can  recover  no  damages  for  the  buildings 
tbeieon.    Ajiswet:    Refused." 

The  court  diarged  the  jury  in  part  as  fol- 
lows: "Mrs.  TIschler,  being  the  conceded 
owner  of  the  property  at  the  time  tn  ques- 
tion, was  not,  as  a  matter  of  grace,  but  as 
an  absolute  right,  entitled  to  have  her  prop> 
erty  supported,  not  damaged,  by  the  min- 
ing of  coal  from  beneath  this  property.  No 
deed,  conveyance,  or  agreement  of  any  kind, 
BO  far  as  the  court  recalls,  has  been  put  in 
evidence,  showing  the  Pennsylvania  Goal 
Company  was  the  owner  of  any  coal  beneath 
this  property  or  had  any  right  to  mine  it 
In  most  cases  In  which  this  question  has 
arisen  In  the  courts,  the  miner — that  is,  the 
company  or  person  who  mines  and  ranoves 
the  coal — has  pat  in  evidence  title  to  the  coal 
and  his  right  to  mine  and  r«nove  It,  and  al- 
so, generally,  some  paper  showing  the  mlnn 
was  free  from  liability  for  damages  in  letting 
down  the  surface.  Except  as  to  the  Living- 
ston lot,  of  which  I  shall  speak  hereafter, 
there  has  been  no  such  paper  presented  here. 
Plaintiff's  statement  has  not  been  offered 
In  evidence.  The  court  has  not  seen  it 
before.  We  submit  It  to  you  that  you  can 
see  what  plaintiff,  when  she  brought  this 
mit  charged  against  the  defendant  In  this 
particular:  The  defendant  on  the  IStb  of 
January,  1901,  was  the  owner  <tf  the  coal 
onderneath  the  said  above  deAnribed  lot  and 
engaged  in  the  business  of  mining  and  re- 
moving said  coal,  and,  although  said  de- 
fendant owed  to  the  said  plaintiff  the  duty 
of  leaving  suffidoit  support  to  maintain  the 
aorface  over  said  coal,  the  defendant  neg- 
ligently and  carelessly  so  mined  said  coal 
that  the  support  to  the  surface  was  insuffi- 
cient to  maintain  the  same,  whereby  the  said 
surface  of  said  above  described  lot  on  said 
IStb  day  of  January,  1900,  fell  In,  destroy- 
ing the  surface  to  the  amount  of ,  and 

damaged  the  said  building  erected  on  the 
said  surface,  to  a  certain  amount'  Such 
was  the  charge  of  plaintiff  at  the  time  she 
brought  the  suit  and  it  would  therefore  be 
fair  to  assume  plaintiff  alleged  the  defend- 
ant at  that  time  owned  the  coal." 

Verdict  and  Judgment  for  plaintiff  for  f2,- 
800.    Defendant  appealed. 

Argued  before  MITCHELL,  O.  J.,  and 
BROWN,  MESTRBZAT,  POTTER,  and  HL- 
KI^,  JJ. 


J.  B.  Woodard  and  WUlard,  Warrm  & 
Knapp,  for  appellant  John  T.  Lenahan,  D. 
O.  CoughUn,  and  Edward  A.  Lynch,  for  ap- 
pellee. 

MESTREZAX,  J.  This  is  an  action  to  re- 
cover damages  wtaidi  the  plaintiff  alleges 
she  has  sustained  by  reason  of  the  defend- 
ant having  mined  and  removed  the  coal  from 
beneath  and  adjacent  to  the  several  lots  of 
gnnukd  owned  by  her  In  the  borough  of 
Hngbestown,  Luzerne  county.  There  were 
dwelling  bouses  and  other  improvements  up- 
on the  lots  at  the  time  of  the  injuries  com- 
plained of.  The  defendant  was  the  owner  of 
the  coal,  the  mining  of  which  it  Is  claimed 
caused -the  Injuries  to  the  plaintiff's  property. 
In  the  original  statement  the  plaintiff  alleges 
that  "the  defendant  negligently  and  careless- 
ly so  mined  said  coal  that  the  suwort  to  the 
sn^ace  was  Insofflclent  to  maintain  the  same, 
whereby  the  said  surface  of  said  above  de- 
scribed lots,  on  the  said  18th  day  of  January, 
19C1,  fell  In,  destroying  said  surface."  In 
her  amoaded  statement  she  alleges  that  the 
defendant  was  engaged  In  mining  and  remov- 
ing the  coal  from  lands  in  the  neighborhood 
and  adjacent  to  the  premises  of  the  plaintiff, 
and,  while  so  engaged,  caused  the  supports 
under  the  plaintiff's  premises  to  be  so  weak- 
ened that  the  same  gave  way,  causing  Injuries 
to  her  property.  Tbe  defense  was  that  the 
plaintiff  had  failed  to  show  that  there  was 
any  coal  mined  directly  beneath  the  premises 
wltbln  six  years  prior  to  the  bringing  of  the 
suit  which  resulted  in  Injury  to  the  surface 
or  the  Improvemmts  thereon.  The  case  was 
carefully  tried  by  the  learned  Judge  of  the 
court  below,  and,  having  been  submitted  to 
the  Jury,  a  vNdlct  was  returned  for  the 
plaintiff.  On  the  trial  of  the  cause,  the 
court  refused  t6  direct  a  verdict  for  the  de- 
fendant and  subsequently  refused  defoid- 
ant's  motion  for  Judgment  non  obstante  vere- 
dicto. 

Jndgmoit  having  been  entved  on  the  ver- 
dict in  favor  of  the  plaintiff,  the  defendant 
company  has  taken  this  appeal.  The  first 
second,  third,  and  fourth  assignments  are  In 
substance  that  the  court  erred  in  not  with- 
drawing the  case  from  tiie  Jury,  and,  after 
verdict  in  not  entering  Judgment  for  the  de- 
fendant on  the  ground  that  there  was  no  suf- 
ficient evidence  to  support  the  allegations  of 
the  statement  We  do  not  think  this  com- 
plaint is  well  taken.  The  learned  Judge  in 
his  charge  and  in  his  opinion  on  the  motion 
for  a  new  trial  and  for  Judgment  for  defend- 
ant clearly  points  out  the  testimony  which 
Justified  the  submission  of  the  case  to  the 
Jury.  We  need  not  refer  to  this  testimony  bx 
detail,  as  it  appears  by  the  opinion  of  the 
trial  court  The  evidence  consisted  of  the 
official  maps  of  the  different  veins  of  coal 
which  showed  the  mining,  the  mining  opera- 
tions, and  the  dates  of  mining  beneath  and 
adjacent  to  the  plaintiff's  surface,  and  also 

of  the  testimony  of  several  wl 
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examination  of  the  evidence  convinces  us 
that  it  was  snffldent,  at  least,  to  send  the 
case  to  the  Jury.  The  alleged  causes  of  the 
Injury  to  the  plaintiff's  surface  were  not 
only  the  withdrawal  of  proper  supports  for 
the  surface  within  six  years  of  bringing  the 
suit,  but  also  the  negligent  mining  of  the  coal 
within  the  same  time.  If  either  or  both  of 
these  causes  were  sustained  by  the  testimony, 
the  plaintiff  was  entitled  to  recover.  Prlngle 
V.  Vesta  Coal  Co.,  172  Pa.  438,  S3  AtL  680. 
The  court  instructed  the  Jury  that  the  cause 
of  action  arose,  not  when  the  cave  or  subsi- 
dence took  place,  but  wh«a  the  support  of 
the  surface  was  so  weakened  that  it  might 
fall,  and  told  them  that  the  cause  must  have 
occurred  within  six  years  of  bringing  the  suit. 
He  further  Instructed  them  that.  If  there  was 
work  in  the  mines  directly  beneath  the  plain- 
tiff's surface  which  caused  the  weakening  of 
the  supports  to  the  surface  within  six  ye^rs, 
the  plaintiff  conid  recover  for  injury  to  the 
land  and  the  Improvements  thereon.  He  also 
Instructed  them  that  the  plaintiff  was  enti- 
tled to  lateral  support  of  the  surface  In  Its 
natural  state,  and  that  she  could  recover  com- 
pensation for  the  surface  In  its  natural  state 
only  If  the  cave  or  subsidence  was  caused  by 
taking  away  the  lateral  support.  It  Is  there- 
fore clear  that  that  the  judge  was  accurate 
in  his  statements  of  the  law  as  applicable  to 
the  casa  Under  this  charge  the  plaintiff  was 
entitled  to  recover  If  she  showed  to  the  sat- 
isfaction of  the  Jury  that  the  coal  beneath 
her  surface  had  been  removed  or  that  there 
had  been  negligent  mining  of  the  coal  which. 
In  either  or  both  Instances,  resulted  In  injury 
to  the  plalntlfTs  surface  and  the  buildings 
thereon;  and  was  entitled  to  recover  for  the 
Injury  done  the  surface  In  Its  natural  state 
only  If  such  Injury  was  caused  by  failure  to 
give  lateral  support. 

As  appears  by  the  evidence,  the  plaintifTs 
predecessors  In  title  since  1871  were  the  own- 
ers of  the  surface,  and  not  of  the  coal.  One 
of  these  parties  in  the  plaintiff's  chain  of  ti- 
tle, Livingston,  conveyed  the  property  In 
1897,  excepting  the  coal,  and  reserving  the 
right  to  remove  it  without  liability  for  dam- 
ages. At  no  time,  so  far  as  the  evidence  dis- 
closes, did  Livingston  have  title  to  the  coal. 
The  exception,  therefore.  In  his  deed  amount- 
ed to  nothing,  and  the  defendant  company, 
which  was  a  stranger  to  his  tltle^  could  not 


protect  itself  by  the  reservation  to  Livings- 
ton of  the  right  to  remove  the  coal.  Ttie 
third  assic;mnent  of  error  has  no  merit 

The  fourth  assignment  of  error  alleges  that 
a  part  of  the  charge  was  misleading.  The 
judge,  overlooking  the  averment  in  the  state- 
ment that  the  defendant  was  the  owner  of 
the  coal,  stated  ln\tbe  first  part  of  his  charge 
that  there  was  no  deed  or  other  conveyance 
showing  that  the  defendant  company  was  the 
own^  of  the  coal  beneath  the  plaintilTs  prop- 
erty or  had  any  right  to  mine  It,  and  said 
that  in  most  cases  of  this  character  the 
miner  defendant  showed  title  to  the  coal  and 
his  right  to  mine  and  remove  it.  It  is  claim- 
ed that  this  part  of  the  charge  was  mislead- 
ing. But  we  think  the  court  cured  this  state- 
ment In  the  subsequent  part  of  bis  charge,  in 
which,  after  referring  to  the  fact  that  he  had 
not  seen  the  plaintiff's  statement  until  It  had 
just  then  been  brought  to  his  attention,  be 
read  that  part  of  the  statement  which  aver- 
red title  to  the  coal  in  the  def«idant  com- 
pany, and  then  concluded  by  saying:  "Such 
was  the  charge  of  the  plaintiff  at  the  time 
she  brought  this  suit,  and  it  would  therefore 
be  fair  to  assume  plaintiff  alleged  the  de- 
fendant at  that  time  owned  the  coal."  The 
jury  would  see  by  the  averment  In  the  plaln- 
tiflfs  statement  that  the  title  to  the  coal  was 
in  the  defendant,  and  that,  therefore,  no 
proof  of  the  fact  on  the  trial  was  necessary. 
If  the  defendant  company  desired  any  fur- 
ther instructions  as  to  its  title  or  ownership 
of  the  coal  and  the  right  to  remove  it,  it 
should  have  prayed  for  such  instruction  by 
proper  points  put  to  the  court  It  is  appar- 
ent, however  from  the  evidence  in  the  case 
that  the  defendant  company  intended  to  rely 
upon  Its  title  to  the  coal  as  admitted  in  the 
plaintiff's  statement  It  did  not  offer,  so  far 
as  we  are  able  to  see,  any  deed  or  other  title 
conveying  the  coal  or  mhiing  rights  to  it 
Presumably,  therefore,  it  was  the  owner  of 
the  coal  without  any  special  mining  rights 
authorizing  It-to  remove  the  coal,  without  li- 
ability for  injury  to  the  surface.  The  learned 
Judge  went  to  the  extent  warranted  by  the 
evidence  in  simply  calling  the  attention  of 
the  jury  to  the  admission  in  the  plaintHTs 
statement  that  the  title  to  the  coal  was  in 
the  defendant 

The  assignments  of  error  are  overruled, 
and  the  Judgment  is  afBrmed. 
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HBPPENSTAU.  T.   LENQ. 

(Supreme   Ckturt   of   Pennsylvania.    April   1, 
1907.) 

1.  QvnmnQ   Title  — Who    Mat   Maintain 
Suit. 

A  bill  to  qniet  title  m«7  be  maintained, 
where  plaintiff  bAS  title  to  the  premises  and  has 
sold  them  to  another,  who  was  in  possession, 
but  who  refused  to  accept  the  title  sold  by  rea- 
son of  the  adverse  title  in  defendant. 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
vol.  41,  Quieting  Title,  §  44.1 

2.  EjEoniEnT— Wbbn  laxa. 

Ejectment  will  not  lie,  where  plaintiff  has 
sold  the  land  to  one  who  is  in  pos'session.  as 
against  one  claiming  adverse  title,  but  who  is  not 
in  possession. 

[Ed.  Note.— For  cases  in  point,  see  Gent  IMg. 
vol.  17,  Ejectment,  H  67-tO.j 

3.  quikting  titlx  — cohfeluno  action  of 

Ejectment. 

Plaintiff,  who  sold  land  to  one  who  lias  gone 
into  possession,  but  who  will  not  accept  title 
because  of  outstandinf^  adverse  claim  of  defend' 
ant,  cannot  compel  defendant  to  bring  ejectment 
under  Act  April  16,  1903  (P.  L.  212;  2  Purd. 
[13th  Ed.]  1304);  the  right  being  limited  to  a 
person  in  posession. 

[Bid.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  41,  Quieting  Title,  f  CO.] 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County. 

Bill  by  George  T.  Heppenstall  against 
Christian  F.  Leng.  Decree  for  plaintiff,  and 
defendant  appeals.    Affirmed. 

Argued  before  FELL,  BROWN,  MESTRB- 
ZAT,  ELKIN,  and  STEWART,  JJ. 

J.  S.  Ferguson  and  E.  6.  Ferguson,  for  ap- 
pellant   Lyon,  Hunter  &  Burke,  for  appellett. 


MESTREZAT,  3.  The  learned  Judge  of 
the  court  below  has  bo  fully  vindicated  bis 
conclusions  on  tbe  merits  of  the  case.  In  the 
able  and  exhaustive  opinion  filed  by  him, 
that  we  need  not  enter  Into  a  discussion  to 
sustain  his  flndtngs.  He  has  found  and  stat- 
ed the  facts  at  length  to  which  no  error  iB 
alleged  here  by  the  appellant 

The  right  of  a  party  In  possession  of,  and 
claiming  title  to,  real  estate  to  invoke  the  aid 
of  a  chancellor  In  removing  a  cloud  from  his 
tiUe  Is  well  settled.  In  Dull'a  Appeal,  113 
Pa.  510,  6  Atl.  640,  we  held,  as  stated  In  the 
syllabus,  that  the  Jurisdiction  of  a  court  of 
equity  to  remove  clouds  from  title  Is  an  Inde- 
pendent source  or  head  of  Jurisdiction,  and 
that  whenever  a  deed  or  other  Instrument 
eclats  which  may  be  vezatlously  or  Injurious- 
ly used  against  a  party,  after  tbe  evidence 
to  Impeach  or  Invalidate  it  Is  lost,  or  which 
may  throw  a  cloud  or  suspicion  over  his  title 
or  interest,  and  he  cannot  Immediately  pro- 
tect or  maintain  his  right  by  any  course  of 
proceedings,  a  court  of  equity  will  afford 
relief  by  directing  the  Instrument  to  be  deliv- 
ered up  and  canceled,  or  by  making  any  other 
decree,  which  Justice  or  the  rights  of  the 
parties  may  require.    In  Story's  Equity  Ja- 


rlsprudence  (12th  Ed.)  (  ,711a,  It  is  said: 
"It  Is  very  common  in  courts  of  equity  to 
entertain  suits,  for  the  purpose  of  removing 
a  cloud  resting  upon  the  plaintUTs  title. 
This  Is  done  upon  the  ground  that  It  is  for 
the  Interests  of  both  parties  that  the  precise 
state  of  the  title  to  the  estate  be  known  If 
all  are  acting  bona  flde;  and,  if  not,  that 
a  merely  colorable  and  pretended  claim  is 
a  fraud  upon  the  real  owner,  and  as  such 
be  extinguished."  In  speaking  of  the  prin- 
ciple upon  which  a  court  entertains  a  bill 
quia  timet,  Mr.  Bispham,  In  the  seventh 
edition  of  his  Principles  of  Equity  (section 
508),  says:  "The  principle  upon  which  the 
court  acts  In  such  cases  Is  that  Justice  some- 
times requires  that  a  man  shall  not  be  com- 
pelled to  have  hanging  over  him,  or  his  ti- 
tle, for  an  indefinite  time,  some  claim  or  de- 
mand or  liability,  which.  If  enforced,  would 
subject  him  to  loss;  but  that  he  Is  entitled 
to  have  the  questions  relating  to  bis  rights 
settled  at  once  and  forever,  to  have  the 
claim  against  his  rights  immediately  enforc- 
ed, or  to  be  presently  made  secure  against 
any  future  liability." 

We  are  clear  that  the  bill  filed  by  the  plain- 
tiff presents  a  case  for  equitable  Jurisdiction. 
The  learned  Judge  finds  that  "the  plaintiff 
acquired  title  to  land  In  this  county  which  he 
subsequently,  by  written  agreement,  contract- 
ed to  convey  to  the  National  Mortar  &  Sup- 
ply Company,  which  entered  Into  and  retains 
possession,  but  refused  to  comply  with  the 
agreement  of  sale  on  account  of  an  out- 
standing adverse  title  in  the  defendant,  and 
this  bill  is  filed  to  have  said  title  declared 
void."  It  will  therefore  be  observed  that  the 
plaintiff  has  title  to  the  premises,  that  by  an 
agreement  be  has  sold  the  property  to  an- 
other who  is  In  possession  of  It  but  refuses 
to  accept  the  title  sold  him  by  reason  of  an 
outstanding  adverse  title,  and  that  the  ad- 
verse title  Is  in  the  defendant  These  facts 
make  It  apparent  that  only  a  conrt  of  eq- 
uity can  furnish  a  complete  and  adequate 
remedy  for  the  plaintiff.  It  is  conceded  that 
the  defendant's  title  Is  adverse  and  casts  a 
cloud  upon  the  plaintiff's  title.  If  the  de- 
fendant, or  any  one  claiming  under  him,  or 
any  one  claiming  adversely  to  the  plaintiff's 
title,  was  in  possession  of  tbe  premises,  the 
plaintiff  would  be  put  to  his  ejectment 
Here,  however,  as  will  be  noticed,  the  defend- 
ant la  not  in  possession  of  the  premises,  nei- 
ther is  the  plaintiff  in  possession,  and  the 
party  who  is  in  possession  claims  through 
and  by  virtue  of  the  plaintUTs  title.  Eject- 
ment therefore  will  not  give  the  plaintiff  the 
remedy  he  desires  and  needa  He  does  not 
wish  possession  of  tbe  land  nor  to  attack 
the  title  of  the  party  In  possession,  but  sim- 
ply desires  to  convey  a  good  title  to  his  ven- 
dee, wtio  refuses  to  accept  a  conveyance  until 
the  doud  which  the  defendant's  title  casts, 
is  removed.  Both  the  plaintiff  and  his  ven- 
dee desire  to  complete  tbe  sale  and  tutve  the 


Digitized  by  V^OOQ  IC 


992 


66  ATLANTIC  HBPORTBB. 


(Pfc 


title  conveyed  according  to  tbe  agreement 
It  therefore  becomes  necessary  that  the  plain- 
tiff have  removed  from  his  title  the  doad 
which  the  defendant's  title  casts  upon  it, 
and  his  remedy  is  clearly  within  equitable 
Jurisdiction. 

It  Is  further  contended  by  the  learned  coun- 
sel of  the  defendant  that  the  plaintiff  can- 
not maintain  a  bill  to  quiet  tils  title  In  a  court 
of  equity,  but  is  required  to  proceed  in  the 
common  pleas  according  to  the  provisions 
of  the  act  of  May  26,  1893  (P.  L.  131).  We 
will  assume  that  the  learned  counsel  means 
the  act  of  April  1«,  1903  (P.  L.  212 ;  2  Purd. 
[13th  Ed.]  1804),  wltich  repealed  the  first  sec- 
tion of  the  act  of  1893,  and  was  in  force 
at  the  time  this  bill  was  filed.  The  first  sec- 
tion of  the  act  of  1908  provides  as  follows: 
"Whenever  any  person,  not  being  in  posses- 
sion thereof,  shall  claim  or  have  an  apparent 
interest  In  or  title  to  real  estate.  It  shall  be 
lawful  for  any  person  in  possession  thereof, 
claiming  title  to  the  same,  to  make  appli- 
cation to  the  court  of  common  pleas  of  the 
proper  county,  whereupon  a  rule  shall  be 
granted  upon  said  person  not  In  possession, 
to  bring  his  or  her  action  of  ejectment  with- 
in six  months  from  the  service  of  such  rule 
upon  him  or  her,  or  show  cause  why  the 
same  cannot  be  so  brought."  The  act  then 
makes  provision  for  the  service  and  disposi- 
tion of  the  rule,  and  directs  that  Judgment 
shall  be  ent»ed  against  the  par^  served 
with  the  rule  on  his  failure  to  appear  and 
show  cause  why  the  ejectment  cannot  be 
brought  A  moment's  consideration  will 
show  that  the  plaintiff  cannot  Invoke  the  aid 
of  this  act  to  remove  the  cloud  from  his  ti- 
tle, or,  as  between  him  and  the  defendant 
to  have  his  rights  to  the  real  estate  in  ques- 
tion determined.  It  is,  as  will  be  seen,  a  Ju- 
risdictional prerequisite  under  this  act  that 
a  party  who  seeks  Its  assistance  must  be  in 
IMssesslon  of  the  real  estate.  "Any  person 
In  possession  thereof  may  obtain  a  rule  up- 
on a  party  claiming  an  adrerse  interest  to 
appear  and  show  cause  why  he  should  not 
bring  an  action  of  ejectment  A  party  out  of 
possession  has  no  standing  to  institute  a 
proceeding  under  the  act  for  the  obvious 
reason  that  be  may  maintain  an  action  of 
ejectment  at  common  law  to  assert  his  title 
against  any  one  in  possession  claiming  ad- 
versely to  him.  This  and  prior  kindred  legis- 
lation was  enacted  for  the  purpose  of  provid- 
ing a  person  in  possession  of  real  estate  with 
a  remedy  for  quieting  his  title,  which  did 
not  exist  at  common  law,  by  compelling  an 
adverse  claimant  out  of  possession  to  bring 
his  ejectment,  and,  failing  to  do  so,  there- 
after to  be  deprived  of  the  right  to  bring  the 
action  and  contest  such  person's  title  to  the 
premises.  In  the  case  at  bar,  the  learned 
trial  Judge  has  found  as  a  fact  and  It  Is  in- 
disputable, that  the  plaintiff  is  not  in  pos- 
session of  the  premises.  That  is  a  Jurisdic- 
tional fact  which  defeats  the  plalntifTs  right 
to  proceed  under  the  act  of  1903.    If  he  were 


in  possession,  tbe  act  would  apply,  and  he 
could  rule  the  defendant  to  bring  his  eject- 
ment; bat  a>  he  has  neither  the  possession 
nor  the  right  to  the  possession  as  against 
ills  vendee,  the  statutory  remedy  can  afford 
him  no  relief. 

The  assignment  of  enov  is  orermled,  and 
the  decree  of  the  court  below  is  affirmed. 


(W  Pa.  Etl) 

BECHTBL  ▼.  FRY. 

(Supreme  Court  «(  Pennsylvania.     April  72, 
1907.) 

1.  Couirmes— Attobnet's  Skbvicxs— Liabh.- 

ITT. 

A  county  Is  not  liable  for  tbe  serrices  of 
a  special  attorney,  as  to  matter*  given  in  charge 
of  the  county  solicitor  by  Act  May  22,  1896, 
unless  there  Is  a  special  contract  entered  into 
by  the  commissioners  which  most  precede  tlM 
services  for  which  compennation  Is  claimed 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  13,  Counties,  t  186.] 

2.  Samb— Ckdiinai.  PBOBEonnoNS. 

County  comml8si(»ier8  have  no  antlmrity 
to  employ  additional  counsel  in  eriminal  pros^ 
cutions. 

[Ed.  Note.— For  cases  in  point  ■««  Cent  Dig; 
vol.  13,  Counties,  S  176.] 

3.  Saicb— County  Wabbawts. 

A  county  treasurer,  knowing  of  the  Il- 
legality of  a  warrant  presented  to  him,  should 
refuse  to  pay  the  same,  though  it  has  been  ap- 
proved by  the  county  comptroller. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig, 
vol.  13,  Counties,  i  264.] 

Appeal  from  Court  of  Common  FIea% 
Berks  County. 

Application  of  W.  B.  Bechtel  for  writ  <rf 
mandamus  to  Henry  H.  Fry.  From  an 
order  denying  the  writ  plaintiff  appeals. 
Affirmed. 

Argued  before  MITCHBLU  C.  J-  and 
ME8TREZAT,  ELKIN,  SXBWABT,  and 
BEOWN,  JJ. 

Walter  S.  Young  and  D.  B.  Schroeder,  for 
appellant    George  W.  Wagner,  for  appellee^ 

BROWN,  J.  On  Decembw  23,  1905,  two 
of  the  commissioners  of  the  county  of  Berks 
Issued  to  the  appellant  a  warrant  upon  the 
county  treasurer,  payable  to  his  order,  for 
$2,200.  It  appeared  upon  its  face  to  l>e  for 
"special  attorney  county  cases."  It  was  ap- 
proved and  countersigned  by  the  depnty 
county  controller.  Upon  presentation  to  the 
county  treasurer  payment  was  refused,  and 
the  holder  of  the  warrant — ^thls  appellant—- 
applied  to  the  court  of  common  pleas  for  a 
writ  of  mandamus  to  compd  Its  payment. 
Edwin  0.  Ruth  was  the  treasurer  at  the  time 
the  writ  was  applied  for,  but  his  term  of 
office  haying  expired  before  the  return  day 
of  the  alternative  writ  his  successor,  Henry 
H.  Fry,  was,  upon  the  petition  of  the  appel- 
lant, substituted  as  respondent.  He  made  re- 
turn to  the  writ  It  was  demurred  to  by  tb* 
petitioner,  and  on  the  demurr^  Judgment 
■was  entered  for  the  respondent 


The  return  averred  that 
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Illegal,  becatrse  neither  the  county  commln- 
slouers  In  issuing  It  nor  the  county  controller 
In  approrlBg  It  had  authority  in  law  for  so 
rloing,  and  it  was  without  legal  consideration. 
The  third  averment  In  the  return  was:  "The 
defendant  further  areni  that  prior  to  the 
time  that  aald  warrant  was  presented  to  him 
for  payment,  Jacob  Miller,  the  other  county 
tiommi88l<Hiep  of  Berks  county,  filed  In  the 
county  treasurer^  o£Bce  a  general  notice  dat- 
ed December  2S,  1905,  notifying  the  treasur- 
er as  treasurer  not  to  cash  said  warrant  No. 
A4S81:  and  also  upon  the  same  day  that  this 
general  protest  was  filed  the  said  Jacob  Mil- 
ler, as  county  commissioner,  filed  an  addi- 
tlohal  protest  against  the  payment  of  said 
warrant,  in  whieb  second  protest  the  said 
county  commissioner  gave  notice  to  the  de- 
fendant that  W.  B.  Bechtel  was  never  «n- 
ployed  by  the  county  commissioners,  nor  did 
the  county  commissioners  ever  authorize  any 
one  to  employ  him  as  ctVunsel  in  any  case  of 
those  for  which  payment  was  demanded  by 
said  warrant,  excepting  in  the  case  of  Ooon- 
ty  of  Berks  v.  P.  P.  Bressler,  in  which  Mr. 
Sbalters  was  the  prosecutor;  and  also  notify- 
ing the  defendant  that  the  said  W.  B.  Bechtel 
was  not  entitled  to  draw  any  fees  from  the 
county  for  professional  services — a  copy  of 
which  two  notices  is  hereto  attached,  mark- 
ed, respectively,  'A.'  and  'B'  and  made  part 
of  this  return."  The  eighth  averment  was 
that  the  "warrant  was  not  founded  upon  a 
contract  of  the  county  of  Berks  with  the 
said  plaintiff,  W.  B.  Bechtel,  or  issued  in 
consequence  of  any  liability  of  the  county  of 
Berks  to  the  said  W.  B.  Bechtel."  In  the 
statement  of  the  questions  involved  the  ap- 
pellant says  one  is:  "Has  a  board  of  county 
commissioners,  having  a  county  solicitor, 
regularly  appointed  under  the  provisions  of 
the  act  of  May  22,  1896  (P.  L.  101),  the 
power  to  employ  special  counsel  to  assist  the 
county  solicitor  in  certain  specified  litigation 
in  which  the  county  Is  a  party?"  This  ques- 
tion was  not  passed  upon  by  the  court  below, 
for  the  judgment  In  favor  of  the  respondent 
was  based  entirely  upon  the  fact  alleged  in 
the  return,  and  admitted  by  the  demurrer 
to  be  true,  that  the  warrant  was  not  founded 
upon  any  contract  of  the  county  of  Berks 
with  the  appellant. 

The  act  of  May  22,  1886  (P.  L.  101),  ait- 
thorlzlng  the  appointment  of  a  county  solio- 
itor  by  tbe  county  commissioners,  directs 
that  such  solicitor  "shall  commence  and 
proaecute  all  and  every  suit  and  suits  brought 
or  to  be  brought  by  tbe  coimty,  wherein  or 
whereby  any  of  the  rights,  privileges,  proper- 
ties, claims  or  demands  of  the  county  are 
involved,  as  well  as  defend  all  actions  or 
suits  brought  against  the  coimty,  and  shall 
perform  all  duties  now  enjoined  by  law  upon 
county  solicitors,  and  shall  do  all  and  every 
professional  act,  incident  to  the  ofilce,  which 
may  be  required  by  the  officers  named  in  said 
board."  In  view  of  this  direction,  one  of  tbe 
.contentions  of  tbe  respondent  was  that  all 
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tbe  legal  business  of  the  county  Is  to  be  at* 
t^ded  to  by  the  solicitor,  and  that  the  com- 
missioners are  without  power  or  authority 
to  employ  and  pay  out  of  the  county  funds 
any  special  counsel  in  prosecuting  or  defend- 
ing suits  brought  by  or  against  the  county. 
Tbe  learned  and  careful  Judge  below  express- 
ly avoided  passing  upon  this  question,  Inti- 
mating, however,  that  there  might  be  implied 
power  in  the  commissioners  to  employ  spe- 
cial counsel  if  necessity  for  such  employment , 
should  arise,  as,  for  Instance,  tbe  sickness, 
absence,  or  adverse  interest  of  the  solicitor. 
What  was  decided,  and  properly  decided, 
was  that,  as  tbe  act  of  1895  Imposes  upon  the 
solicitor  selected  by  the  county  commission- 
ers tbe  duty  of  commencing  and  prosecuting 
all  suits  brought  by  the  county  wherein  or 
whereby  any  of  its  rights,  privileges,  proper* 
ties,  claims,  or  demands  may  be  Involved, 
and  to  defend  all  actions  or  suits  brou^t 
against  the  county,  tbe  commissioners  can- 
not employ  any  one  else  to  take  tbe  place  of 
tbe  solicitor,  or  act  as  bis  assistant  general- 
ly; and  If  In  any  case  they  can  employ  spe- 
cial counsel  It  is  only  tn  specific  matters  to 
be  distinctly  pointed  out,  and  a  contract  In 
all  exceptional  cases  must  be  made  by  tbe 
county  commissioners  with  special  counsel 
and  precede  the  rendition  of  the  services  for 
which  compensation  is  claimed.  This  was 
manifestly  correct,  and  nothing  need  'be  here 
added  to  the  following  taken  from  tbe  opin- 
ion of  tbe  court  below  in  speaking  of  the  po- 
Ultlon  of  tbe  respondent  that  In  no  case  can 
special  counsel  be  employed:  "It  is,  bow- 
evor,  not  essential  In  this  case  to  decide 
whether  the  extreme  position  taken  by  re- 
spondent Is  correct  or  not  Leaving  that 
question  open,  It  is  certainly  indispensable^ 
In  order  to  render  the  county  liable  for  the 
services  of  additional  or  special  counsel  In 
matters  committed  by  tbe  act  of  1895  to  the 
charge  of  tbe  county  solicitor,  if  that  can  be 
done  at  all,  that  there  be  an  explicit  contract 
entered  into  by  tbe  commissioners  with  such 
counsel  engaging  bis  services  In  specifically 
designated  matters,  and  that  the  services  for 
which  compensation  is  claimed  have  beea 
rendered  in  pursuance  of  such  contract  ot 
employment  In  othec  words,  tbe  statute 
having  designated  4  cortain  salaried  officer 
to  conduct  the  legal  affairs  of  tbe  county  gen- 
erally, it  cannot  be  lawful  for  tbe  commis- 
sioners to  employ  any  one  else,  either  to  take 
bis  place,  or  to°  act  aa  bis  assistant,  general- 
ly, but  only  In  specific  matters  to  be  distinct- 
ly pointed  out  Next  tbe  employment  of 
such  person  must  be  by  tbe  commissioners 
acting  as  a  board,  not  by  the  county  solicitor 
or  any  one  else  acting  by  delegation  from 
tbe  commissioners,  and  the  act  of  employ- 
mPTit  must  be  unequivocal  and  precise;  not 
necessarily  fixing  the  rate  or  amount  of  the 
compensation,  nor  evidenced  by  a  written 
agreement  or  a  record  upon  the  minutes,  but 
possessing  all  tbe  elements  of  a  contract 
binding,  not  only  the  c-aunty  to  accwt  Imt 
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also  the  attorney  to  render  the  Bervlcea  in 
question.  And,  finally,  that  contract  mnst 
precede  the  rendition  of  the  services  for 
which  compensation  is  claimed.  That  this 
must  be  so  seems  to  be  the  clear  teaching  of 
Fulton  V.  Lancaster  County,  162  Pa.  294,  29 
Atl.  763.  That  it  is  demanded  by  the  settled 
policy  of  our  law  is  even  clearer.  The  Con- 
stitution, art.  3,  S  11  forbids  the  Legislature 
to  provide  for  the  payment  of  any  claim 
/against  the  commonwealth  not  founded  upon 
previous  authority  of  law.  The  municipal 
act  of  1889  (P.  L.  282),  In  article  4,  §  5,  Im- 
poses, mutatis  mutandis,  the  same  restric- 
tion upon  city  councils.  Manifestly  counties 
are  for  the  same  reasons  entitled  to  the  pro- 
tection of  the  same  rule,  and  to  this  extent 
the  doctrine  of  ratification  mnst  be  deemed 
Inapplicable  to  them.  No  fair-minded  person 
can  dispute  the  fact  that  the  plaintiff  here 
has  rendered  services  to  the  coimty  which 
were  valuable  and  advantageous  to  it.  Nor 
In  this  proceeding  is  the  reasonableness  of 
the  compensation  allowed  him  in  dispute,  if 
he  is  entitled  to  be  compensated  for  his 
services.  But  if  they  were  rendered,  as  the 
return  avers,  and  as  for  present  purposes  the 
court  mpst  believe,  without  a  distinct  and 
binding  antecedent  employment  with  ref^- 
ence  to  the  specific  matters  in  which  they 
were  rendered,  except  in  one  particular,  they 
must  bfe  treated  as  having  been  to  that  ex- 
tent voluntarily  rendered  for  the  public  good, 
without  right  to  claim  or  authority  to  ac- 
cord compensation  therefor  out  of  the  county 
treasury." 

Upon  the  assumption  that  the  averment  in 
the  return  that  the  county  commissioners 
never  authorized  any  one  to  employ  the  ap- 
pellant as  counsel  in  any  of  the  cases  for 
w£lch  payment  was  demanded,  except  in  the 
case  of  County  of  Berks  v.  P.  F.  Bressler 
(which  ought  to  have  been,  as  appears  In  the 
sixth  averment  of  the  return,  Commonwealth 
V.  F.  F.  Bressler)  might  be  construed  as  an 
admission  that  the  county  had  employed  the 
appellant  In  that  criminal  prosecution,  the 
learned  Judge  held  that  even  if  a  valid  con- 
tract can  be  entered  into  by  the  county  for 
the  employment  of  special  counsel  in  civil 
cases  no  such  contract  can  be  entered  into 
In  a  criminal  case.  It  Is  not  within  the  ex- 
press power  of  county  commissioners  to  em- 
ploy special  counsel  in  any  case,  civil  or 
criminal,  and,  even  If  it  be  within  their  im- 
plied powers  to  do  so  in  a  civil  case,  there 
Is  no  such  power  in  criminal  cases.  The 
commonwealth  itself  administers  its  crim- 
inal laws.  It  commits  to  a  special  officer  the 
duty  of  prosecuting  offenders  against  its 
peace  and  dignity  and  bringing  them  to  pun- 
ishment, and  a  county  has  no  more  Interest 
in  public  prosecutions  than  any  private  In- 
dividual, and  county  commissioners,  there- 
fore, have  no  more  right  to  take  out  of  the 
public  treasury  moneys  to  pay  for  special 
counsel  In  criminal  prosecutions  than  has  an 
IndlvlduaL    The  prosecution  of  Bressler  may 


have  been  institnted  because  be  had  crim- 
inally appropriated  or  withheld  moneys  be- 
longing to  the  county,  but  the  object  of  bis 
prosecution  was  not  to  secure  the  return  to 
the  county  of  any  moneys  which  it  may  have 
lost  through  him,  but  to  vindicate  public 
Justice,  and  the  county,  as  a  county,  bad, 
therefore,  no  more  direct  interest  in  bis 
prosecution  than  any  individual.  The  rights, 
privileges,  and  properties  of  a  county  are 
no  more  involved  in  public  prosecutions  than 
the  rights,  privileges,  and  properties  of  an 
individual.  That  a  county  may  pay  the  costK 
of  public  prosecutions  makes  no  diSerence  as 
to  this.  It  pays  such  costs  out  of  public 
moneys  simply  as  tbe  representative  of  the 
state,  and  because  the  state  commands  It  to 
do  sa 

A  second  contention  of  the  appellant  is 
that  a  county  treasurer,  upon  presentation  to 
him  of  a  county  warrant,  properly  indorsed, 
regularly  issued  at  a  duly  convened  meeting 
of  county  commissioners  signed  by  a  major- 
ity of  them  and  countersigned  by  the  deputy 
controller,  in  payment  of  a  debt  or  claim 
audited  and  approved  by  the  controller,  has 
no  right  to  refuse  payment  of  the  same  and 
to  inquire  into  the  regularity  of  the  issu- 
ance of  the  warrant  in  the  admitted  absence 
of  fraud  or  collusion.  If  a  warrant  be  is- 
sued by  county  commissioners  to  pay  the 
holder  of  it  moneys  which  he  is  not  entitled 
to  receive  from  the  county,  and  which  the 
county  commissioners  have  no  authority  to 
pay  him,  its  approval  by  the  county  con- 
troller does  not  make  it  conclusive  evidence 
of  the  county's  llabilltT.  His  duty  is  to  ap- 
prove claims  "legally  due"  (Act  June  27, 
1895  [P.  U  403]);  and  If  he  approve  a  dalni 
not  legally  due — which  has  no  legal  existenoe 
— his  certificate  cannot  make  it  so.  A  war- 
rant signed  by  a  majority  of  or  the  entire 
board  of  county  commissioners  is  no  more 
conclusive  evidence  of  the  county's  liability 
with  the  county  controller's  counter  signa- 
ture upon  it  than  it  was  before  the  office  of 
county  controller  was  created.  What  was 
Illegal  then  could  not  be  enforced  against 
the  county  even  upon  a  commissioners'  war- 
rant and  what  is  illegal  now  cannot  be  oi- 
forced  with  commissioners  and  controller  all 
together  a  pai-ty  to  the  warrant.  This  war- 
rant having  been  illegally  issued  if  it  was 
not  founded  upon  b  contract  between  tbe 
county  of  Berks  and  the  appellant,  any  tax- 
payer after  its  issuance  could  have  filed  a 
bill  to  enjoin  its  paymoit.  Such  bill  would 
have  been  against  the  treasurer  of  the  coun- 
ty. He  was  notified  of  the  illegality  of  tbe 
warrant  and  warned  not  to  pay  It.  If  he 
had  not  been  county  treasurer,  and  tbe  notice 
of  its  illegality  had  come  to  him  as  a  citi- 
zen, a  court  of  equity  would  save  been 
open  to  him;  but,  being  himself  the  treasnr- 
er  of  the  county,  what  would  have  been  suffi- 
cient to  enjoin  such  ofilcer  from  paying  the 
warrant  is  suificient  to  Justify  his  refusal  to 
pay  it     He  would  hardly  be  eiqp^te)}  to 
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file  a  bill' against  himself  and  upon  the  no- 
tice received  by  him  It  was  his  duty  to  re- 
fuse payment.  "A  county  treasurer  Is  not 
required  to  pay  all  -warrants  drawn  upon 
him,  but  only  such  aa  are  founded  on  orders 
of  the  board  of  supervisors  for  the  payment 
of  demands  legally  chargeable  against  the 
county  and  allowed  by  the  board;  and  he 
may  and  should  refuse  to  pay  warrants 
known  by  him  to  have  been  drawn  for 
claims  not  authorized  by  law,  or  expendi- 
tures beyond  the  power  of  the  board  to  In- 
cur." 11  Ency.  of  Law  and  Procedure,  540. 
There  was  siifflclent  upon  the  face  of  this 
warrant  to  pnt  the  treasurer  on  notice  and 
he  might  well  have  refused  for  this  reason 
alone  to  pay  It  until  satisfied  that  there  bad 
been  a  contract  entered  Into  by  the  county 
for  the  Bpedal  services  before  they  were 
rendered.  When  orders  are  Issued  appropriat- 
ing public  money  to  purposes  that  are  Il- 
legal, and  the  county  treasurer  has  knowl- 
edge or  means  of  knowledge  of  their  Il- 
legality It  Is  his  duty  to  refuse  to  pay  them 
when  they  are  presented.  He  Is  bound  to 
know  the  extent  and  limit  of  the  authority 
conferred  upon  him  by  the  law  tinder  which 
he  accepted  his  office.  Merkel  v.  Berks  Coun- 
ty, *81  Pa.  505.  In  that  case,  as  In  this,  ex- 
press notice  was  given  to  the  treasurer  tiiat 
the  orders  were  drawn  for  Illegal  purposes. 
The  assignment  of  error  Is  overruled,  and 
the  Judgment  of  the  court  below  Is  affirmed, 
without  prejudice  to  the  right  of  the  ap- 
pellant to  recover  for  any  services  which  he 
may  have  rendered  In  civil  cases  In  pursu- 
ance of  a  legal  contract  with  the  county 
commissioners  that  he  should  render  them. 


<X18  Pa.  60) 

COMMONWEALTH  ex  rel  PENNSYLVA- 
NIA MUT.  LIFE  INS.  CO.  v.  CITY 
TRUST,  SAFE  DEPOSIT  &  SURETY  CO. 
OF  PHILADEILPHIA.    Appeal  of  MILLER. 

(Supreme  Court  of  Pennsylvania.  April  29, 
19070 

Banks  ahd  Bankino— Tbcst  Coupakixb— 
.  Dkposits— -Insolvenct— Preferencbs. 

A  receiver  deposited  the  moneys  of  his  es- 
tate with  a  tmst  company,  which  was  a  surety 
on  his  bond,  under  an  agrreement  thnt  the  mon- 
ey should  bear  interest  and  be  subject  to  check 
with  the  counter  signature  of  the  trust  com- 
pany. Sach  moneys  were  mingled  with  the 
g?eneral  funds  of  the  company,  which  became  in- 
solvent. BM,  that  the  receiver  could  not  claim 
that  he  was  entitled  to  have  returned  to  him  the 
whole  of  the  balance  of  his  account  under  a. 
rule  of  court  providing  that  all  corporations 
approved  as  security  shall  keep  all  moneys  re- 
ceived by  them  from  the  persons  for  whom  they 
become  sureties  separate  from  all  other  funds 
and  In  a  separate  account. 

Appeal  from  Court  of  Common  Pleas, 
Philadelphia  County. 

Action  by  the  commonwealth,  on  relation 
of  the  Pennsylvania  Mutual  Life  Insurance 
Company,  against  the  City  Trust,  Safe  De- 
posit &  Surety  Company  of  Philadelphia. 
From  a  decree  dismissing  petition  to  pay 
balance  in  full,  N.  Dubois  Miller,  receiver  of 


the  Pennsylvania   Hntnal    Life   Insarance 
Company,  appeals.    Affirmed. 

Argued  before  MITCHELL,  O.  J.,  and 
FELL,  MESTREZAT,  POTTER,  and  STEW- 
ART, JJ. 

N.  Dubois  Miller,  John  J.  RIdgway,  and  J. 
Rodman  Paul,  for  appellant.  John  Kent 
Kane,  Murdock  Kendrick,  and  Staake  &  Pat- 
on,  for  appellee. 

FELL,  J.  The  appellant  was  the  receiver 
of  the  Pennsylvania  Mutual  Life  Insurance 
Company,  and  made  a  written  application  to 
the  City  Trust,  Safe  Deposit  &  Surety  Com- 
pany requesting  It  to  become  surety  on  his 
bond.  In  this  application  be  agreed  that  all 
assets  coming  Into  his  hands  as  receiver 
should  be  deposited  with  the  trust  company, 
that  his  account  should  be  subject  to  check 
only  for  the  purposes  of  the  estate,  and  that 
all  checks  should  be  countersigned  by  the 
trust  officer  of  the  company.  The  money  de- 
posited was  to  bear  Interest.  On  March  20, 
1905,  the  appellant  deposited  with  the  tmst 
company  a  check  for  $17,768.52,  which  on  the 
same  day  was  deposited  by  the  trust  com- 
pany In  the  Third  National  Bank,  with  other 
checks  aggregating  $47,104.  The  trust  com- 
pany's account  with  the  bank  was  a  g^ieral 
one,  and  was  Increased  and  decreased  from 
time  to  time.  Its  deposits  with  the  bank 
at  one  time  amounted  to  $619,202,  and  Includ- 
ed other  money  received  by  the  trust  com- 
pany on  tbe  same  conditions  as  that  received 
from  the  appellant  The  balance  was  reduced 
by  withdrawals  In  the  ordinary  course  of 
business  to  $3,263.  On  June  21,  1905,  when 
the  trust  company  became  Insolvent,  the  bal- 
ance to  Its  credit  In  the  Third  National  Bank 
was  $13,054,  and  In  other  banks  $430,000.  At 
this  date  there  were  balances  due  to  others 
who  had  made  deposits  with  the  trust  com- 
pany under  the  same  circumstances  that  the 
appellant  had,  and  whose  deposits  had  been 
placed  In  the  Third  National  Bank,  a^regat- 
ing  $20,369.  The  checks  drawn  by  the  appel- 
lant before  the  Insolvency  of  the  trust  com- 
pany were  not  paid  out  of  the  funds  deposit- 
ed by  It  In  the  bank,  but  out  of  funds  re- 
ceived by  it  in  the  ordinary  course  of  its 
business.  It  was  the  practice  of  the  trust 
company  to  keep  a  separate  and  earmarked 
account  of  money  and  securities  deposited 
with  It  as  indemnity  or  counter  security,  but 
money  deposited  with  It  by  a  person  occupy- 
ing a  fiduciary  relation,  subject  to  check  with 
the  counter  signature  of  the  officers  of  the 
trust  company  and  bearing  interest,  was 
mingled  with  the  general  funds  of  the  com- 
pany. 

The  dalm  of  the  appellant  was  that  the  re- 
lation between  the  City  Trust  Company  and 
him  was  not  that  of  debtor  and  creditor, 
but  that  of  trustee  and  cestui  que  trust,  and 
that  he  was  entitled  to  have  returned  to  him 
out  of  the  assets  of  the  trust  company  the 
whole  of  the  balance  standing  on  the  books 
to  his  credit  aa  receiver  of  the  insuranc* 
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wmpaiqr.  nils  claim  was  not  based  on  any 
arrangem«it  made  with  htm  wben  the  ac- 
eonnt  was  opened,  but  upon  the  fact  that  a 
rule  of  the  courts  of  common  pleas  of  Phil- 
adelphia provides  that  all  corporations  ap- 
proved as  surety  shall  keep  all  moneys  and 
surety  received  by  them  from  persons  for 
whom  they  become  security  in  separate  and 
earmarked  accounts,  and  that  a  stipulation  to 
this  effect  was  Included  In  the  general  ap- 
plication of  the  trust  company  to  the  courts 
to  be  approved  as  surety.  This  claim  was 
disallowed  on  the  ground  that  the  case  pre- 
sented by  the  petition  and  answer  was  not 
that  of  one  whose  money  had  been  received 
by  a  fiduciary  and  mingled  with  other  mon- 
4y,  and  could  be  traced,  but  of  one  who  had 
made  a  deposit  that  bore  interest,  was  subject 
to  check,  and  was  placed  In  the  general  funds 
of  the  trust  company. 

There  was  no  error  In  refusing  the  prayer 
of  the  appellant's  petition.  His  deposit  was 
made  on  the  same  terms,  except  for  the 
restriction  mentioned  as  to  countersigning 
checks  as  other  deposits.  •  That  restriction 
was  for  the  protection  of  the  trust  company 
as  surety,  and  in  no  other  respect  affects  the 
relation  of  the  parties.  If  the  rule  of  court 
applies  to  a  deposit  of  this  character.  It  was 
not  observed,  and  no  trust  relation  was  estab- 
lished. If  it  had  been  established,  the  appel- 
lant would  not  have  been  entitled  to  a  pref- 
erence. His  money  was  mingled  in  a  deposit 
of  ^619,000,  over  $20,000  of  which  was  de- 
posited by  other  persons  for  whom  the  con>> 
pany  was  surety.  The  total  fund  was  re- 
duced to  $3,263.  By  no  possibility  could  more 
than  $3,2i33  of  the  balance  due  by  the  bank 
to  the  trust  company  at  the  time  of  its  fail- 
ure be  traced  as  a  trust  fund,  and,  even  if 
It  could  be  traced,  the  appellant  would  have 
no  claim  to  it  higher  than  the  claim  of  oth- 
ers who  had  deposited  on  tlie  same  condi- 
tions. 

The  order  of  coort  is  afOrmed,  at  the  cost 
oC  the  appellant 

(m  PS.  Btn 

In  i»  NOBBIS'  BStATB.     (No.  1)    Appeal 
of  HOEWITZ  et  Bl. 

(Supreme   Court   of  Pennsylvania.     April  22, 
1907.) 

Wn-ia— CoMBTBtJCTIOir. 

Testator  gave  five-siztbs  of  his  estate  to 
trustees  for  five  sons,  and  created  a  spendthrift 
trust  In  favor  of  his  son  J.  in  one-sfxtb.  His 
son  H.  survived  his  other  brothers  and  died 
without  issue.  The  will  provided  that  if  H. 
died  without  leaving  a  child  or  children,  or 
grandchildren  at  his  death,  one  of  the  said  fire- 
sixths  parts  of  the  land  should  be  equally  divid- 
ed among  testator's  other  sons,  not  including  J., 
or  snch  of  them  as  should  be  tlken  living,  and 
the  trustee  for  his  son  J.,  so  that  the  survivors 
and  the  trustee  should  take  equal  shares  there- 
of, subject  to  the  restrictions  mentioned  in  the 
will.  Held,  that  the  trustee  of  J.  took  the 
whole  interest  of  H.,  to  the  exclusion  of  the 
descendants  of  the  other  brothers. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  49,  Wills,  S  1183.1 

Mestrezat  J.,  dissenting. 


Appeal  from  Court  of  Common  Pleas,  Pldl> 
adelphla  County. 

In  the  matter  of  the  accounts  of  Heavy 
Norris,  trustee  under  the  will  of  Jos^h 
Parker  Norris.  From  the  decree  dismiesing 
exceptions  to  andltor's  report,  Orvllle  Hop- 
wltz  and  others  appeal.    Beversed. 

The  spendthrift  tmst  in  favor  of  Joseph 
Parker  Norris,  created  by  the  will  of  his  fa- 
ther, was  as  follows:  "Item.  I  do  hereby 
give  and  devise  unto  my  executors  herein- 
after named  and  the  survivors  and  survivor 
of  them  and  the  heirs  of  snch  survivor  the 
other  and  remaining  one  full  equal  and  undi- 
vided sixth  part  (the  whole  into  six  equal  tiarta 
to  be  divided)  of  and  in  all  and  singular  my 
said  lands  tenements  and  premises  called 
FairhlU  in  trust  to  let  and  demise  the  same 
for  the  best  rent  that  can  lie  gotten  therefor 
and  to  take  collect  and  receive  the  said 
rents  issues  aud  profits  thereof  as  the  same 
shall  become  due  and  payable  and  the  net 
annual  rents  and  Income  thereof  after  pay- 
ing thereout  one  sixth  part  of  the  taxes  (rf 
the  said  premises  and  of  all  necessary  and 
proper  repairs  and  one  like  sixth  part  of  my 
said  wife's  annuity  and  also  all  the  costs  and 
charges  attending  the  execution  of  this  trust 
to  pay  apply  and  dispose  of  to  and  for  the 
maintenance  and  support  and  benefit  of  my 
son  Joseph  Parker  Norris  Junior  for  and  dur- 
ing all  the  term  of  his  natural  life  In  such 
way  and  manner  however  as  that  the  same  or 
any  part  thereof  shall  mot  become  subject 
or  liable  to  the  payment  of  any  of  bis  debts 
present  or  future  and  so  that  no  creditor 
present  or  future  of  my  said  son  Joseph  sball 
ever  be  able  to  take  seize  or  enjoy  the  same 
or  any  part  thereof  and  from  and  immediate- 
ly after  the  decease  of  my  said  aoa  Joseph 
then  as  for  and  concerning  ttie  said  one-sixth 
part  of  my  said  lands  tenements  and  pron- 
Ises  called  Fairhill  to  and  ^r  tlie  use  and 
behoof  of  the  child  and  children  of  my  said 
son  Joseph  bom  and  to  be  l>om  tliat  aliaU  be 
living  at  his  death  and  the  lawful  issue  of 
snch  as  may  be  then  dead  and  In  such  parts 
shares  and  proportions  and  for  such  estate 
and  estates  use  and  uses  as  he  my  said  son 
Joseph  by  his  last  will  and  testament  shall 
direct  limit  or  appoint  and  In  default  of  snch 
last  will  or  appointment  then  In  trust  to  and 
for  the  only  proper  use  and  behoof  of  all  and 
every  the  children  of  my  said  son  Joseph  law- 
fully begotten  bom  and  to  be  bom  that  shall 
be  living  at  his  death  and  the  lawful  Issue 
of  such  as  shall  be  then  dead  and  their  heirs 
and  assigns  forever  equally  to  be  divided 
among  them  part  and  sbare  alike  as  tenants 
in.  common  so  always  however  that  such  snr- 
Tiring  children  of  tny  said  son  Joseph  shall 
take  per  capita  and  such  issue  shall  take  to- 
gether in  equal  parts  the  share  that  his  her 
or  their  parent  would  have  taken  if  then  liv- 
ing Provided  however  that  no  division  of  this 
share  of  my  said  FalrhlU  Estate  shall  l>e 
made  among  the  children  of  my  said  son  Jo- 
seph In  any  event  until  the  youngest  of  his 
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cblMren  born  and  to  be  bora  Rball  bave  at- 
tained the  age  of  Twenty-one  years  but  that 
after  the  decease  of  my  said  son  Joseph  the 
net  annual  rent  or  income  thereof  after  de- 
ducting tbereoBt  as  aforesaid  idiall  be  applied 
by  the  said  tmstees  to  the  maintenance  sup- 
port and  education  of  the  children  of  my  said 
son  Joseph  at  their  discretion  and  according 
to  their  best  Judgment  until  the  youngest  of 
his  said  children  bom  and  to  be  bom  shall 
have  attained  the  age  of  twenty-one  years." 
The  auditor  awarded  the  fund  among  tUe  des- 
(ieodantB  of  the  sons  of  testator  per  stirpes. 
The  descendants  «f  Joseph  Parker  Norrto, 
Jr.,  claimed  the  whole  fund  and  filed  excep- 
tions to  the  report  The  exceptions  were 
OTerruled. 

Arguifed  before  MITCHELIi,  C.  J.,  and 
FELL,  BROWN,  MBSTREZAT,  POTTBE, 
BLKIN,  and  STEWART,  JJ. 

George  Qnlutard  Horwltz  and  John  O. 
Johnson,  for  appellants.  Samuel  Dickson, 
Henry  S.  Drinkler,  ,Tr.,  and  H.  Gordon  Mo- 
Conch,  for  appellees  6enry  Norrls  and  others. 
John  J.  RIdgway,  for  appellee  J.  Parker  Nor- 
rls. Hampton  L.  Carson  and  Wm.  Felix  Nor- 
rls, for  descendants  of  George  W.  Norrls, 
deceased.  M.  Hampton  Todd,  for  appellee 
Jane  McKee  Norrls.  William  Brooke  Rawle 
and  Francis  William  Rawle,  for  estate  of 
Henry  Pepper  Norrls,  deceased. 

BBOWN,  J.  Josq)b  Parker  Norrls,  the  tes- 
tatw,  whose  will,  executed  In  1838,  Is  before 
us  on  these  appeals,  died  In  1841.  He  left 
six  sons  and  seven  daughters.  Among  his 
I)08seS8ions  were  two  large  estates,  known  as 
"FalrhlU"  and  "Sepylva."  He  gave  Sepvlva 
to  his  daughters  and  Falrhlll  was  devised  to 
his  sons,  Charles,  Samuel,  Isaac,  George, 
Henry,  and  Joseph  Parker,  Jr.  His  residu- 
ary estate  was  given  to  all  of  his  children, 
with  the  exception  of  Joseph,  who,  for  vea- 
sona  stated  by  the  testator,  was  excluded 
from  participation  in  it.  The  interests  In 
Fairhlll  devised  to  Charles,  Samuel,  Isaac 
George,  and  Henry  passed  to  trustees  for 
each  of  them  under  clauses  in  the  will  which 
are  identitial.  The  testatoit  created  a  spend- 
thrift tmdt  for  Joseph,  and  devised  a  one- 
fllzth  interest  in  Fairhlll  to  his  executors 
In  trust  for  him.  They  were  not  the  trustees 
tor  the  other  five  sons.  The  clause  to  be 
now  Interpreted  Is  as  follows:  "And  upon 
this  further  trust  that  he  my  said  son  Henry 
Norrls  shall  bave  full  power  and  authority 
by  his  last  will  and  testament  to  devise  and 
settle  one  of  the  said  five-sixth  parts  of  the 
lands  tenements  and  premises  aforesaid  call- 
ed FairMll  to  and  on  all  or  any  of  his  is- 
sue lawfully  begotten  In  such  way  and  man- 
ner and  under  and  subject  to  such  restric- 
tions and  limitations  or  for  such  estate  and 
estates  use  and  uses  as  he  my  said  son 
Henry  may  deem  proper  and  In  default  of 
ancb  last  will  or  appointment  then  in  trust 
as  to  that  one  of  the  said  five-sixth  parts  of 
the  said  lands  tenements  and  premises  called 


Fairhlll  to  and  for  the  only  proper  use  and 
behoof  of  all  a^d  every  tb6  children  of  my 
said  son  Henry  Norris  that  shall  be  living 
at  his  death  and  the  lawful  issue  of  such  as 
may  be  then  dead  and  their  heira  and  assigns 
forever  equally  to  be  divided  among  them 
part  and  share  alike  as  tenants  In  common 
so  always  however  that  such  snrvivtng  chtl- 
.dren  of  my  said  son  Henry  shall  take  per 
capita  and  such  issue  shall  take  together  in 
equal  parts  the  share  that  his  her  or  their 
parent  would  have  taken  if  then  living  and 
If  he  my  said  son  Henry  shall  die  without 
leaving  a  child  or  children  or  a  grandchild 
or  grandchildren  living  at  his  death  then 
that  one  of  the  said  five-sixth  parts  of  the 
lands  tenements  and  premises  aforesaid  call- 
ed Fairhlll  shall  go  to  and  be  equally  di- 
vided among  my  said  other  sons  Charles 
Samuel  Isaac  and  George  or  such  of  than 
as  shall  be  then  living  and  the  trustees 
herelnafto:  mentioned  for  my  said  son  Joseph 
Parker  Norrls  Junior  in  equal  parts  so  that 
the  then  survivors  of  my  said  four  sons 
Charles  Samuel  Isaac  and  George  shall  each 
take  one  equal  share  and  the  trostees  for 
my  said  son  Joseph  shall  take  the  other  equal 
share  thereof  each  of  which  said  equal  shares 
shall  pass  to  and  vest  in  the  trustees  herein 
appointed  and  their  heirs  respectively  sub- 
ject to  the  restrictions  and  limitations  and 
for  the  uses  herein  declared  in  like  maimer 
as'  If  the  same  had  been  so  devised  in  the 
first  Instance,  that  Is  to  say  the  Trustees 
for  my  said  sons  Charles  Samuel  Isaac 
George  and  Henry  to  take  in  tmst  for  the 
use  of  my  said  sons  Charles  Samuel  Isaac 
and  George  In  equal  parts  and  for  the  uses 
hereUnbefore  mentioned  and  the  Trustees  for 
my  said  son  Joseph  to  take  in  trust  for  the 
like  uses  that  hereinafter  mentioned."  Jo- 
seph Parker  Norrls,  Jr.,  died  in  January,  1863, 
leaving  children;  Samuel  Norris  died  in  De- 
cember, 18C6,  Without  Issue;  Charles  Norris 
died  In  Jane,  1868,  Intestate,  leaving  chil- 
dren; George  Norris  died  In  1875,  testate, 
leaving  cbildren;  Isaac  Norrls  died  In  July, 
1890,  testate,  leaving  children;  and  Henry 
Norris  died  In  December,  1904,  without  issue. 

The  fund  for  distribution  represents  Hrai- 
ry's  onerslxth  interest  in  Fairhlll,  devised  to 
trustees  for  him  by  his  father,  and  the  one- 
fifth  of  the  cnie-sixth  which  passed  to  them 
for  him  up<m  the  death  of  Samuel.  In  the 
court  below  this  fund  was  awarded  to  the 
issue  of  all  of  the  testator's  deceased  sons 
per  stirpes.  The  descendants  of  Joseph  Par- 
ker, Jr.,  claimed  the  entire  fund,  to  the  ex- 
clusion of  the  descendants  of  their  father's 
three  brothers,  and  this  claim  of  the  appel- 
lants, disallowed  below.  Is  now  before  us. 
Whether  It  Is  to  prevail  must  depend  upon 
the  proper  Interpretation  of  the  will  of  the 
testator,  which  makes  the  ultimate  disposi- 
tion of  the  interest  In  the  Fairhlll  estate  en- 
Joyed  by  Henry  at  the  time  of  his  death. 

After  the  death  of  Samuel  Norris  In  1866, 
proceedings  were  Instituted  foritheMBtl^dft 
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of  the  Interest  to  Falrhlll  devised  by  his 
father  In  trust  for  him.  The  surylvlng  broth- 
ers and  the  representative  of  Charles,  then 
also  deceased,  sought  to  exclude  the  children 
of  Joseph  Parker,  Jr.,  from  participation  In 
this  estate,  contending  that,  under  the  limita- 
tion In  the  will  of  the  testator,  the  share  of 
Samuel  in  Falrhlll  was  divisible  among  the 
surviving  sons  and  the  children  of  Charles, 
to  the  exolnsion  of  the  children  of  Joseph 
Parker  Norrls.  Jr.  It  was  held  by  this  court 
unanimously  that  the  children  of  Joseph  Par- 
ker, Jr.,  were  entitled  to  a  one-fifth  share  of 
Samuel's  interest.  Horwltz  v.  Norrls,  60  Pa. 
261.  The  court,  however,  divided  upon  an  in- 
terpretation of  the  will,  the  majority  so  In- 
terpreting It  as  to  give  to  the  appellants  what 
they  now  claim ;  and  one  of  their  contentions 
Is  that,  as  their  right  to  the  one-fifth  of  Sam- 
uel's share  enjoyed  by  Henry  and  his  own 
one-sixth  Is  res  adjudlcata,  the  whole  fund 
must  be  awarded  to  them  under  the  doctrine 
of  stare  decisis.  It  is  not  necessary  for  us 
to  decide  whether  the  claim  of  the  appellants 
Is  res  adjudlcata.  I  do  not  thlnlc  It  Is,  be- 
cause the  question  now  before  us  was  not  and 
could  not  have  been  before  the  court  then. 
Henry  was  then  living,  as  were  Isaac  and 
George,  and  the  question  of  where  his  Interest 
should  go  If  he  should  die  childless  was  not 
then  a  matter  for  the  court's  determination, 
for  it  was  not  involved  in  tlie  controversy  be- 
fore It  We  differ,  however,  as  to  this,  but 
the  majority  of  the  court  agree  In  adopting 
the  Interpretation  of  the  will  as  made  by  Mr. 
Justice  Agnew,  while  not  binding  upon  us  1b 
deciding  the  question  before  us,  as  the  only 
one  that  we  can  now  give  to  the  will  If  we 
are  to  read  It  as  the  testator  wrote  It  and 
are  to  direct  that,  what  Is  left  of  Falrhlll 
shall  go  wh«:e  he  said  It  should  go;  and  we 
adopt  bodily  what  Judge  Agnew  says  as  ex- 
pressive of  our  views  in  this  contention.  His 
interpretation  is  unanswerable,  because  be 
read  the  will  just  as  the  testator  had  writ- 
ten It  in  words  free  from  all  doubt  If  the 
appellees  are  to  participate  In  this  fund,  they 
must  point  to'  their  right  to  do  so  In  the  will. 
The  court  below  properly  sustained  their  con- 
tention that  It  Is  no  part  of  the  residuary  es- 
tate of  the  testator;  and,  if  it  Is  not  what 
clause  in  the  will  gives  any  of  it  to  them? 
The  only  clause  to  be  read  tn  determining 
where  the  fund  shall  go  is  the  one  quoted. 
The  clauses  as  to  the  other  sons  under  whom 
the  appellees  claim  are  exactly  like  it  The 
words  of  the  testator  are  that  upon  the  death 
of  Henry,  "without  leaving  a  child  or  children 
or  a  grandchild  or  grandchildren  living  at 
bis  death  then  that  one  of  the  said  five-sixth 
parts  of  the  lands  tenements  and  premises 
aforesaid  called  Falrhlll  shall  go  to  and  he 
equally  divided  among  my  said  other  sons 
Charles  Samuel  Isaac  and  George  or  such  of 
them  as  shall  be  then  living  and  the  trustees 
hereinafter  mentioned  for  my  said  son  Jo- 
seph Parker  Norrls  junior  in  equal  parts  so 
that  the  then  survivors  of  my  said  four  sons 


Charles  Samuel  Isaac  and  George  shall  each 
take  one  equal  share  and  the  Trustee  for  my 
said  son  Joseph  shall  take  the  other  eqnal 
share  thereof."  No  child  of  a  deceased  son 
can  possibly  take  under  these  words.  Tbey 
are  not  contradictory  of  nor  irreconcilable 
with  any  other  clause  of  the  will,  and  stand 
out  alone  as  the  clearly  expressed  intention 
of  the  testator,  which  will  not  down  evoi  be- 
fore theories  of  distinguished  and  learned 
judges  that  would  override  them.  The  testa- 
tor twice  declares  In  the  same  clause,  in  dis- 
posing of  Henry's  Interest  In  Fairblll,  that  it 
shall  be  divided  among  the  surrlTlng  brotliers 
and  the  trustees  of  Joseph,  and  what  he 
means  by  his  surviving  sons  Is  not  open  to 
any  other  Interpretation  than  bis  sons  who 
might  be  living  at  the  time  of  Henry's  deatb, 
for  he  designates  them  as  the  sons  "then  liv- 
ing" and  the  "then"  surviving  sons.  How, 
under  a  theory  that  &8  the  testator  mnst 
have  meant  equality  among  his  chtldr^i,  any 
other  than  their  plain  and  literal  meaning 
can  be  given  to  these  words,  and  how  tbey 
can  be  held  to  embrace  children  of  sons  who 
at  the  death  of  Henry  were  not  "then  llvln&" 
were  not  "then"  surviving,  ought  to  be  in- 
conceivable to  the  judicial  mind.  No  theory 
of  what  a  testator  meant  can  receive  judicial 
consideration,  when  what  be  says  can  have 
but  one  meantog,  whether  read  by  layman  or 
lawyer.  We  need  not  follow  what  was  said 
in  Horwltz  t.  Norrls  to  show  that  the  testa- 
tor may  not  have  Intended  equality,  as,  for 
Instance,  in  devising  Sepviva  to  bis  daagb- 
ters,  there  is  greater  toequallty,  "even  more 
glaring  than  as  to  Falrhlll";  nor  need  we 
refer  to  the  reasons  given  by  the  court  which 
may  have  led  the  testator  to  make  a  distinc- 
tion in  favor  of  the  children  of  his  son  Jo- 
seph. He  had  a  right  to  distribute  bIS'  estate 
unequally,  and  he  had  a  right  to  do  so  for 
any  reason  that  may  have  seemed  sufficient 
to  him,  without  stating  it  in  his  will.  He 
must  have  had  some  reason  for  disposinK  of 
Falrhlll  as  he  did ;  but  whether  he  had  or 
had  not  is  not  a  question  at  all  for  us.  We 
are  to  determine  only  what  was  his  inten- 
tion as  expressed  In  the  words  of  his  will, 
and,  if  their  meaning  is  free  from  all  doabt, 
the  intention  expressed  by  them  mnst  be  car- 
ried out. 

If  the  testator  bad  Intended  that  the  chil- 
dren of  a  son  dying  before  his  childless 
brother  should  participate  In  the  Interest  of 
such  deceased  childless  son,  he  naturally 
would  have  said  that  such  share  should  be  di- 
vided among  the  surviving  sons  and  the  Issne 
of  such  as  were  deceased  per  stirpes.  In 
disposing  of  Sepviva  to  his  seven  daughters 
and  in  providing  what  should  become  of  tbe 
share  of  a  daughter  dying  without  Issue  and 
without  exercising  her  power  of  appolntm»if, 
he  gives  an  interest  to  the  children  of  sur- 
viving daughters,  and,  in  doing  so,  directs 
that  the  lawful  Issue  of  any  child  or  children 
that  may  be  dead  shall  take  with  the  sur- 
viving children  such  share  as  their  parent 
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would  have  taken  If  Uvlng.  This  Is  only  eor- 
roboratlye,  but  strongly  so,  that  he  Intended 
by  hl8  words  as  to  Falrblll  to  Include  only 
BurrlTlng  sons.  If  be  bad  intended  to  em- 
brace the  issue  of  deceased  sons,  be  would 
certainly  hare  said  so,  as  he  did  In  the  clause 
following  in  which  he  dl^oses  of  Sepviva. 
But  it  is  not  for  us  by  any  effort  to  attempt 
to  show  that  Henry's  share  can  go  only  to  bis 
surrlvlng  brothers  and  the  trustees  of  Jo- 
seph, for  such  an  effort  would  in  Itself  cast 
doubt  upon  the  meaning  of  the  words  ab- 
solutely free  from  it.  They  speak  for  them- 
selves, and  need  no  Interpretation.  The  tes- 
tator directed  that,  if  his  son  Henry  should 
die  without  leaving  a  child  or  grandchildren, 
whatever  interest  be  enjoyed  in  Falrblll  at 
the  time  of  bis  death  "shall  pass  to  and  vest 
In  the  trustees  herein  appointed  and  their 
heirs  respectively  subject  to  the  restrictions 
and  limitations  and  for  the  uses  herein  de- 
clared in  like  manner  as  If  the  same  had  been 
so  devised  In  the  first  Instance";  and  it  Is 
argued  that  this  means  that,  upon  the  deatb 
of  a  son  without  Issue,  bis  share  mnt  be  re- 
garded as  never  having  been  in  trust,  bat 
as  having  been  devised  by  the  testator  in  the 
first  instance  to  the  trustees  for  the  other 
sons.  The  answer  to  this  Is  that  the  will  di- 
rects it  to  go  to  the  trustees,  who  are  to  hold 
It  subject  to  the  same  restrictions  and  for 
the  same  uses  as  the  devise  of  the  one-sixth 
to  each  of  the  sons.  At  the  deatb  of  Henry 
there  was  no  trustee  for  Charles  or  Isaac 
or  George.  The  trust  for  each  brother,  ex- 
c^t  Joseph,  ceased  at  his  death  with  Issue. 
It  Is  further  contended  that  the  testator  did 
not  intend  to  exclude  the  issue  of  a  deceased 
son  from  the  distribution  of  a  childless  son's 
share,  because  be  added :  "That  is  to  say  the 
trustees  for  my  said  sons  Charles  Samuel 
Isaac  George  and  Henry  to  take  In  trust  for 
the  use  of  my  said  sons  Charles  Samuel 
Isaac  and  George  in  equal  parts  and  for  the 
uses  hereinbefore  mentioned  and  the  trustees 
for  my  said  son  Joseph  to  take  In  trust  for 
the  like  uses  that  hereinafter  mentioned." 
The  meaning  of  these  words  is  also  clear. 
Immediately  preceding  them  Is  a  direction 
that. the  surviving  sons  shall  each  take  an 
equal  share  with  the  trustees  for  Joseph 
of  the  interest  of  the  deceased  childless  son ; 
and  that  he  might  not  be  misunderstood  as 
giving  such  share  to  the  sons  absolutely,  but 
to  tmstees  for  them,  the  testator  proceeds  to 
say,  "That  is  •  •  •  the  trustees  for  my 
said  sons,"  emphasizing  bis  Intention  that 
the  shares  of  the  sons,  whether  coming  to 
them  In  the  first  Instance  upon  his  deatb  or 
through  the  death  of  a  childless  brother, 
should  not  vest  absolutely  in  them,  but  should 
go  to  the  trustees  named  for  them.  While 
only  Borvivlng  sons  can,  through  their  trus- 
tees, participate  in  the  share  of  a  deceased 


childless  son,  no  such  restriction  Is  placed 
upon  the  trustees  of  Joseph's  share..  What 
Is  ree  adjudlcata  In  Horwitz  v.  Norris,  con- 
curred in  by  the  whole  court,  is  that,  as  to 
Joseph's  share,  though  he  was  dead  at  the 
time  Samuel's  share  was  being  divided,  the 
trust  as  to  his  share  continued  to  exist  as  a 
scintilla  Juris  to  pass  the  estate  to  his  de- 
scendants. That  trust  continues  to  pass 
Henry's  share  In  Fairhill  Into  the  same  chan- 
nel, and  the  trustees  of  Joseph  alone  can 
take  It,  for  no  other  son  of  the  testator  sur- 
Tlves  and.  nothing  passes  to  his  descendants. 
But  one  interest  out  of  five  that  might  par- 
take in  the  share  of  a  son  dying  without  issue 
now  remains,  and,  imder  the  express  words 
of  the  will,  there  it  must  go. 

The  decree  of  the  court  below  Is  reversed, 
and  it  Is  directed  that  the  record  be  remitted 
that  distribution  may  be  made  In  accordance 
with  this  opinion. 

MESTRBZAT,  J.  (dissenting).  I  concur  in 
holding  that  the  claim  of  the  appellants  is 
not  res  Judicata,  but  I  do  not  agree  with  the 
majority  of  the  court  in  holding  that  Henry 
Norrls's  share  in  Falrblll  passes  entire  to 
the  trustees  of  Joseph  Parker  Norris,  Jr.t 
for  the  latter's  descendants.  This,  In  my  Judg- 
ment and  with  deference  to  the  views  of  the 
majority  of  the  court,  Is  a  strained  and  arti- 
ficial construction  of  the  will,  not  warranted 
by  the  settled  roles  of  Interpretation,  and 
manifestly  defeats  the  Intention  of  the  tes- 
tator. It  gives  force  and  effect  to  an  assumed 
meaning  of  one  part  and  disregards  the  ex- 
plicit language  of  the  other  part  of  the  very 
clause  of  the  devise  which  passes  the  estate 
in  controversy.  It  Ignores  equality  among 
children,  the  primal  thought  of  every  parent, 
and  creates  a  distinction  among  them  with- 
out any  apparent  reason  whatever,  a  direct 
violation  of  a  universally  recognized  rule  of 
constniction.  It  gives  the  estate  to  the  de- 
scendants of  a  discredited  son  to  the  exclu- 
sion of  the  descendants  of  other  sons  who 
were  In  equal  If  not  greater  favor  with  the 
testator. 

I  think  it  clear  frora  the  language  used  In 
this  clause  of  tbe  will  and  from  the  tenor 
of  the  entire  instrument  that  the  testator  in- 
tended equality  among  his  sons  and  their  de- 
scendants in  Fairhill,  and  that  upon  the 
death  of  either  of  the  sons  without  Issue  his 
share  should  vest  In  the  trustees,  distribut- 
able among  the  remaining  sons  and  the  Is- 
sue of  deceased  sons.  The  able  and  convin- 
cing opinion  of  Mr.  Justice  Sharswood,  con- 
curred in  by  Chief  Justice  Thompson,  in  Hor- 
witz v.  Norris,  60  Pa.  281,  leaves  nothing  to 
be  said  in  support  of  tbe  conclusion  of  the 
common  pleas  In  this  case,  and  for  tbe  rea- 
sons th«e  given  I  would  a£Binn  the  decree 
of  tbe  court  below. 
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la   n   NORRI8'   BSTATB.     (No.  2.) 

(Supreme  Court  of  Pennsylvania.     April   22, 

1907.) 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

In  the  matter  of  the  accounting  of  Henry 
Norris,  trustee  of  the  FalrbiU  estate  of 
Henry  Norris,  filed  by  his  executors.  From 
the  decree  dismiselng  exceptions  to  the  au- 
ditor's report,  Charles  O.  Norris  and  others 
appeal.    Dismissed. 

Argued  before  MITCHELL,  0.  J.,  and 
FELL,  BROWN,  MESTBEZAT,  POTTER, 
KLKIN,  and  STEWART,  JJ. 

Thomas  Learning,  for  appellant  Charles 
Camblos  Norris,  M.  D.  William  Draper,  for 
appellant  Elizabeth  N.  Brown.  Henry  S. 
Drinker,  Jr.,  H.  Gordon  McCouch,  and  Sam- 
uel Dickson,  for  appellants  Charles  Norris 
etaL 

BBOWN,  J.  As  these  appellants  have  no 
Interest  In  the  fund  to  be  distributed,  for  rea- 
sons given  In  the  opinion  in  the  appeals  of 
Orvllle  Horvcltz  et  al.  (filed  herewith)  66  Atl. 
998,  these  appeals  are  dismissed,  with  costs. 


(217  Pa.  560) 

In  re  NOBBIS'  ESTATE.     (No.  8.) 

(Supreme   Court  of  Pennsylvania.     April   22, 
1907.) 

1,  Wills— CoNSTBTicTioN  of  Devise. 

Testator  gave  his  sister  a  specified  amount 
and  also  one-half  of  his  residuary  estate.  By 
a  codicil  he  gave  to  two  nieces  and  a  nephew 
"the  legacy  which  I  have  left  to  my  sister," 
share  and  share  alike.  Held,  that  the  word 
"legacy"  will  be  construed  to  include,  not  only 
the  money  legacy  in  the  will,  but  the  gift  of 
half  of  the  residuary  estate. 

f  EM.  Note.— For  cases  in  point,  see  Cent.  Dig. 
▼oi.  49,  Wills,  i  986.] 

2.  SAinc  —  InTBRTion  to  Dibinhkbii  —  Pbk- 
snuFTions. 

The  presumption  against  an  intention  to 
disinherit  heirs  is  without  obligation,  where  it 
is  apparent  that  the  intent  of  the  testator  was 
to  favor  some  to  the  exclusion  of  others,  as 
where  he  excluded  four-fifths  of  his  relatives 
from  any  participation  in  his  personal  estate. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  49,  Wills,  {  968.] 

Appeal  from  Orphans'  Circuit  Court,  Phila- 
delphia County. 

In  the  matter  of  the  estate  of  Henry  Nor- 
ris, deceased.  From  a  decree  dismissing  ex- 
ceptions to  the  adjudication,  John  Lambert 
and  Elizabeth  Norris  appeal.    Reversed. 

Argued  before  MITCHELL,  C.  J.,  and 
FBXiL,  BROWN,  MESTBEZAT,  POTTEB, 
ELKIN,  and  STEWABT,  JJ. 

O.  W.  Pepper,  for  appellants  Sarah  B. 
Hale^  John  Lambert,  and  Elizabeth  Norris. 
George  Quintard  Horwitz  and  Layton  Martin 
Scfaoch,  for  appellees  Leila  H.  Sharpless, 
Orville  Horwitz,  and  George  Quintard  Hor- 
witz. Samuel  Dickson,  for  appellees  Charles 
N«rris,   Charles  Norris,   the  younger,   Doro- 


tliea  Clapler  Norris,  Fanny  Norris,  Joseph 
P.  Norris,  and  Mary  Norris  Cochran.  John 
J.  Bidgway,  for  appellee  T.  Parker  Norris. 
W.  Drayton,  for  appellees  Elizabeth  Brown, 
Mary  Brown,  Fanny  Brown,  Emily  H.  Glo- 
ver, B.  Dawson  Coleman,  Edward  B.  Cole- 
man, Fanny  B.  Colonan,  Harriet  Glov«r, 
and  Anne  C.  Oarvello,  children  and  grand- 
children of  Deborah  Brown,  a  sister  of  tes- 
tator. Hampton  L.  Carson,  for  appellees 
Lewis  H.  Parsons  and  Mary  N.  Parsonsk 
Thomas  Bidgway  for  appellee  Charles  Caitt- 
bios  Norris.  Isaac  Norris,  for  appellee  Isaac 
Norris,  M.  D. 

FELL,  J.  The  disposition  of  these  appeals 
depends  upon  the  meaning  to  be  glvoi  the 
word  "legacy"  In  the  second  codicil  of  the 
testator's  will.  The  will  and  the  codicils 
thereto  were  written  by  the  testator,  who 
was  an  intelligent  man,  experienced  In  the 
business  management  of  estates.  At  the  date 
of  his  will,  April  29,  1891,  his  nearest  of 
kin  were  two  sisters.  His  nephews  and 
nelces  and  grandnephews  and  nieces  number- 
ed about  60.  His  estate  consisted  of  personal 
property  only.  He  gave  to  each  of  his  sla- 
ters $200,000,  to  each  of  three  nieces  and 
nephews  and  to  one  grandnepbew  $50,000; 
and  to  each  of  the  three  {piandnleces  $25,000. 
He  gave  to  a  friend  $26,000,  and  to  four 
charities  $6,000  each.  The  residue  of  his  es- 
tate, approximately  $8,000,000,  he  gave  to  his 
sisters.  He  attempted  by  his  will  to  dispose 
of  a  large  estate  known  as  Falrhlll,  in  which 
he  had  only  a  life  interest  This  he  gave  to 
the  children  of  four  deceased  brothers.  Up- 
on the  death  of  one  of  his  sisters  In  1899  he 
wrote  the  first  codicil  to  his  will.  In  these 
words:  "I  give  and  bequeath  to  tiie  daugh- 
ters of  my  sister,  Sally  N.  Pepper,  the  legacy 
which  I  have  left  to  her,  share  and  share 
alike."  Upon  the  death  of  his  other  sister, 
who  died  unmarried  and  without  issue  In 
1901,  he  wrote  the  second  codicil,  as  follows; 
"I  give  and  bequeath  to  my  nieces,  Sarah 
E.  Hale  and  Elizabeth  Norris,  and  to  my 
grandnepbew,  John  Lambert,  Jr.,  the  legacy 
which  I  have  left  to  my  sister,  Emily  Norris, 
share  and  share  alike."  In  the  same  year 
the  testator  made  two  other  codidla  By  one 
be  gave  small  legacies  to  household  servants, 
and  by  the  other  he  gave  to  the  wife  and 
son  of  a  nephew  who  bad  died  the  legacy 
which  he  had  given  to  hlm.  The  testator 
died  In  1904. 

It  Is  conceded  that  the  act  of  May  6,  1844 
(P.  L.  664),  secures  to  the  children  of  Mrs. 
Pepper  the  legacy  given  her  by  the  will.  The 
question  In  the  case  Is  whether  the  word 
"legacy"  In  the  second  codicil  refers  only  to 
the  bequest  of  $200,000  to  Miss  Norris,  or 
whether  It  includes  the  gift  of  one-half  of 
the  residuary'  estate.  If  restricted  to  the 
first,  It  follows  that  there  was  an  Intestacy 
as  to  one-half  of  the  residue.  In  seeking 
the  Intention  of  a  testator,  the  exact  words 

he  has  used  should  first  be  coi^Id; 
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doubtfal  eases  they  should  be  given  their 
technical  meaning  on  the  presumption  that 
he  used  them  tn  that  sense.  A  legacy  is  a 
testamentary  gift  of  personal  estate.  It  Is 
a  generic  term,  and  Includes  residuary  as 
well  as  general,  specific,  and  pecuniary  be- 
quests. As  used  In  the  act  of  1844  In  re- 
lation to  bequests  to  brothers  and  sisters  of 
a  testator  who  die  in  his  lifetime  leaving 
issue,  and  In  Its  strict  technical  sense,  It 
applies  to  any  testamentary  gift  of  perscnal 
estate.  In  Its  appropriate  and  technical  use 
It'lftcliides  everything  the  testator  beqaeatti- 
ed  to  -his  sister.  From  the  use  of  this  word 
in  the  body  of  the  will  we  find  no  indication 
of  an  Intent  to"  give  It  a  restricted  meaning 
in  the  dodlells.  Its  Drat  use  Is  in  the  plnral 
In  the  clause,  "I  give  and  bequeath  the  fol- 
lowing legacies."  This  Is  followed  by  the 
naming  of  legatees  and  the  amounts  given 
to  each  and  by  the  residuary  clause.  Its 
second  nsc  Is  In  the  direction  that  all  these 
legacies  shall  be  paid  clear  of  the  collateral 
Inheritance  tax.  If  this  direction  had  pre- 
ceded the  gift  of  the  residue.  It  would  In- 
dicate a  sei)aratIon  of  it  In  the  mind  of  the 
testator  from  the  preceding  gifts;  but,  since 
It  follows  It,  all  the  gifts  are  left  in  the  same 
class  tandM:  the  head  of  legacies,  although  the 
burden  of  the  tax  Is  placed  on  the  resldne. 

The  scheme  of  the  testator's  will  Is  very 
dearly  defined.  He  separated  what  he  re- 
garded 08  His  purely  personal  estate  from 
an  estate  which-  he  had  derived  from  his 
father,  which  he  supposed  he  conld  dispose 
of.  He  gave  the  first,  excepting  $46,000,  to 
his  Sisters  and  to  10  favored  relatives.  He 
gave  the  second  to  the  children  of  his  deceas- 
ed brothers.  He  knew  very  clearly  what  he 
wanted  to  do  with  his  estate,  and  he  dis- 
posed of  the  Whole  of  it  by  a  will  that  was 
entirely  free  from  ambiguity.  At  the  death 
of  Mrs.  Pepper  he  naturally  desired  that  her 
<Alldren  should  take  what  he  had  given  to 
her.  He  was  an  old  man  when  he  made 
his  will,  and  in  the  course  of  nature  his 
Bister  would  not  long  survive  talm  to  enjoy 
the  gift  Her  children  were  the  persons  who 
would  be  benefited  nltlmately-  by  the  gift 
If  he  'wrote  the  first  codicil  with  knowledge 
of  the  act  of  1844,  he  was  making  more  se- 
cure the  disposition  he  had  In  mind  of  the 
whole  gift.  It  cannot  be  assumed  that  he 
Intended  to  divide  it  into  two  parts,  and 
have  the  wottf  "legacy"  apply  to  one  and 
leave  ttie  other  to  the  opwatlon  of  the  act  of 
assenddy.  If  he  wrote  the  codicil  In  Igno- 
ranee  of  the  set,  and  Intended  the  word  "leg- 
mOf"  to  apply  only  to  the  bequest  fit  $200,- 
000,  he  meant  not  to  continue  the  gift  to  his 
sister  of  one-half  of  the  residue  to  her  chil- 
dren, but  to  die  Intestate  as  to  f  1,GOO,000  of 
his  estate.  The  word  was  used  In  the  eecond 
codicil  In  the  same  sense  as  In  the  first  The 
reason  for  contimilng  the  gift  to  particular 
pwsoos  la  not  so  manifest,  but  their  selec- 
tion was  a  matter  of  personal  preference. 
The  consequence  of  tlie  sqparatioB  at  the  gift 


Into  two  parts,  by  limiting  the  word  "legacy" 
to  the  pecuniary  bequest  only,  would  be  the 
same,  an  intestacy  as  to  one-half  of  the  resi- 
dua The  natural  presumption  that  when  a 
man  makes  a  will,  he  Intends  to  dispose  of 
his  whole  estate,  unless  the  words  he  uses 
will  not  admit  of  such  a  construction,  Is 
strengthened  by  the  fact  that  the  testator  In 
clear  and  unambiguous  terms  made  a  final 
disposition  of  all  he  possessed.  The  presump- 
iClon  against  an  Intention  to  disinherit  heirs 
is  weakened  by  the  fact  that  by  his  will  the 
testator  excluded  four-fifths  of  his  relatives 
from  any  participation  In  his  personal  es- 
tate. This  presumption  has  force  where  no 
clear  disposition  has  been  made  and  one  is 
to  be  Inferred  from  some  provision  of  a  wilt. 
It  is  without  application  where  it  Is  apparrat 
that  the  real  intention  of  the  testator  was  to 
favor  solne  to  the  exclusion  of  others. 
••  Our  conclusion  is  that  the  testator  used  the 
word  "legacy"  In  the  second  codicil  of  his 
will  in  its  broader  sense,  and  that  It  Includes 
the  whole  gift  to  his  sister.  Miss  Norris. 

The  decree  of  the  court  Is  reversed,  and 
distribution  will  be  made  In  accordance  with 
this  opinion. 

OU  Pa.7S} 
FOTTERALL  v.  ABMOUB. 

(Supreme    Court    of   Pennsylvania.      May   9, 

1907.) 
IiAi«Dix>BD   AND   Tenant  —   Subbendkb  or 
Pbkmises— None*. 

Where  a  tenant  Is  notified  by  the  city 
of  its  intention  to  taice  a  part  of  the  leased 
ptemises,  and  such  taldng  did  not  render  the 
balance  valueless  to  the  tenant,  a  statement 
to  the  landlord  by  the  tenant  that  he  would 
have  to  vacate  the  premises,  with  a  request  to 
accept  rental  to  a  date  mentioned,  with  a  sug- 
gestion of  an  agreement  for  the  future,  without 
any  statement  as  to  when  the  premises  would 
be  vacated,  Is  insufficient  notice  of  surrender. 

Appeal  from  Court  of  Common  Please  PUI- 
adeli^Ia  County. 

Action  by  Staphs  B.  FotteraU  against 
Jonathan  O.  Aimour.  Jadgment  for  plaiatUf, 
and  defendant  appeala.    Affirmed. 

It  appeared  at  the  trial  that  the  letters  of 
July  14  and  Angnst  lO;  1808,  were  in  foil  as 
follows : 

"July  14tb,  1886.  7  ft  9  Manhattan  Mar- 
ket N.  T.  Mr.  8.  B.  Sy>tterall,  No.  622 
North  19th  8t,  Pblla.,  Pa.— Dear  Sir:  On 
my  return  to  New  York  I  found  your  letter 
of  Jnly  7th  returning  chet^  for  $008.88.  As 
you  are  undoubtedly  aware,  the  dty  of  Phila- 
delphia will  evict  OS  from  these  premises 
on  the  first  day  of  August  next,  and  in  con- 
sequence of  their  taking  part  of  the  premises 
at  that  time.  It  will  be  necessary  for  as  to 
vacate  them,  and  after  that  date  we  will,  to- 
gether, have  a  claim  against  the  City  of  Phil- 
adelphia for  this  rent  In  any  event  we  can 
probably  arrange  this  satltfactorily  and  ami- 
cably at  the  time  of  appearing  before  the 
City's  Jury  to  assess  damages,  and  we  vrill  be 
pleased  to  have  yon  accept  this  check  as  pay- 
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m«it  of  rent,  np  to  and  Including  tbe  first 
day  of  August,  and  then  I  have  no  doubt 
we  can  make  an  amicable  arrangement  for 
the  future.  Very  respectfully  yours,  P.  B. 
Adams." 

"7  &  9  Manhattan  Market,  N.  T.  Aug.  10, 
1898.  Mr.  S.  B.  Fotterall,  2001  Chestnut  St, 
Phila.,  Pa. — Dear  Sir:  We  Inclose  you  here- 
with oar  checks  for  $999.99  and  also  a  post- 
age stamp  for  two  cents,  being  for  rent  In 
full  for  premises  at  No.  40  South  Delaware 
Avenue,  Phlla.,  Pa.  for  the  months  of  April, 
May,  June,  July,  August  and  Sept  and  would 
be  pleased  to  have  you  send  ns  proper  re- 
ceipt therefor.  We  have  delayed  sending  yon 
check  for  August  and  September  thinking 
that  it  would  be  agreeable  for  you  to  make 
the  claim  against  the  city  for  the  rent,  in 
our  place.  However,  we  inclose  you  rent  up 
to  the  first  of  October,  and  as  we  will  be 
compelled  to  vacate  the  premises  within  a 
very  short  time,  under  tbe  city's  notice  to 
quit,  we  will  try  to  make  some  further  ar- 
rangement with  you  at  tbe  time  of  meeting 
of  tbe  city's  Jury  to  assess  tbe  damages. 
.Tours  respectfully,  P.  B.  Adams.  [Indos- 
ures.]" 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  MBSTREZAT,  POTTER,  and  STEW- 
ART, JJ. 

Dlmner  Beeber  and  J.  Levering  Jones,  for 
appellant  Ruby  R.  Vale  and  Edward  W. 
MagUI,  for  appellee. 

MESTREZAT,  J.  By  a  lease  dated  Sep- 
tember, 1885,  Stephen  B.  Fotterall,  the  plaln- 
tlfif,  leased  to  Jonathan  O.  Armour,  the  de- 
fendant "all  the  property  known  as  No.  400 
S.  Delaware  Ave.  and  No.  401  Penn  St  for 
the  term  of  five  years  to  commence  and  be 
computed  from  the  first  day  of  January, 
18S6."  Tbe  two  properties  are  on  the  soutb 
side  of  and  adjacent  to  Pine  street,  the  first 
fronting  18  feet  on  Delaware  avenue  and  the 
other  fronting  20  feet  on  Penn  street,  and 
'the  buildings  are  separated  by  a  brick  wall 
in  the  rear.  The  annual  rental  was  $2,000, 
payable  quarterly.  The  lease  provides  that, 
:If  the  lessee  shall  hold  over  after  the  expira- 
tion of  the  term.  It  shall  be  deemed  and  tak- 
en to  be  a  renewal  of  the  lease  "for  the 
term  of  anotlier  year  and  so  on  from  year  to 
year,  until  either  party  shall  give  three  (3) 
.months'  previous  written  notice  to  the  other 
of  an  intention  to  determine  the  tenancy  at 
.  tbe  end  of  any  year."  Tbe  lessee  entered  in- 
to possession  of  tbe  premises,  cut  a  passage- 
'way  through  tbe  wall  between  the  properties, 
and  used  tbem  together  as  one  property  in 
the  meat  business  of  Armour  A  Co.  He  held 
over  after  the  expiration  of  the  five  year 
terjn.  On  May  10,  1898,  the  city  of  Phlla- ^ 
delphia  gave  to  the  tenant  a  notice  that  "the 
oity  of  Philadelphia,  at  the  expiration  of 
three  months  from  the  date  of  this  notice, 
will'  require  for  public  use  that  portion  of 
tbe  property  occupied  by  you  as  tenant,  lying 
within  the  bed  of  Delaware  avenue  as  estab- 


lished between  Vine  and  South  streets."  TblB 
would  take  from  the  east  front  of  400  Dela- 
ware avenue  a  strip  of  the  width  of  1  foot 
10  inches  at  the  south  and  4  feet  4%  inches 
at  the  north  side.  About  the  same  time  the 
landlord  received  a  similar  notice  from  tbe 
city.  On  July  2,  1808,  the  New  York  attor- 
ney of  the  tenant  sent  to  the  landlord  a  check 
for  the  rent  of  tbe  property  up  to  August  1, 
.1898.  The  landlord  refused  to  accept  the 
check  and  returned  it  On  July  14th,  tbe 
attorney  again  wrote  the  landlord,  acknowl- 
edging tbe  return  of  the  check,  and  said: 
"As  yon  are  undoubtedly  aware,  the  city  of 
Philadelphia  will  evict  us  from  these  prem- 
ises on  the  first  day  of  August  next  and  In 
consequence  of  their  taking  part  of  the  prem- 
ises at  that  time  It  will  be  necessary  for  us 
to  vacate  them,  and  after  that  date  we  will, 
together,  have  a  claim  against  the  city  of 
Philadelphia  for  this  rent  In  any  event  we 
can  probably  arrange  this  satisfactorily  and 
amicably  at  the  time  of  appearing  before  tbe 
city's  Jury  to  assess  damages,  and  we  will  be 
pleased  to  have  you  accept  this  check  as  pay- 
ment of  roit,  up  to  and  including  the  first 
day  of  August,  and  then  I  have  no  doubt  we 
can  make  an  amicable  arrangement  for  the 
.future."  In  reply,  the  landlord  wrote  the  at- 
torney that  Armour's  claim  was  against  tbe 
city  of  Philadelphia  and  requested  a  check 
for  the  rent  due  April  1st  and  July  1st  The 
attorney  wrote  the  landlord  again  under  date 
of  August  10,  1898,  inclosing  a  check  for  tbe 
rent  due  for  tbe  months  of  April,  May,  June, 
July,  August,  and  September,  and  added: 
"We  have  delayed  sending  yon  a  check  for 
August  and  September,  thinking  that  tt 
would  be  agreeable  for  yon  to  make  the  claim 
against  tbe  city  for  the  rent  in  our  place 
However,  we  Inclose  you  rent  up  to  tbe  flrat 
of  October,  and,  as  we  will  be  compelled  to 
vacate  the  premises  within  a  very  short  time, 
under  the  city's  notice  to  quit  we  will  try 
to  make  some  further  arrangement  with  yoo 
at  the  time  of  meetbig  of  tbe  city's  Jury  to 
assess  the  damages."  The  tenant  vacated 
tbe  premises  in  the  latter  part  of  September. 
1898,  but  the  landlord  had  no  notice  of  this 
fact  until  some  time  after  January  1,  1880. 
This  action  was  brought  to  recover  the  rent 
due  for  the  last  quarter  of  1888  and  fOr  the 
year  1899,  aggregating  the  sum  of  $2,500. 
On  tbe  trial  of  the  cause  the  tenant  daimed 
that  the  letters  of  July  14  and  August  16, 
1888^  constituted  a  sufficient  written  notice 
of  an  intention  to  terminate  the  tenancy  un- 
der the  terms  of  tbe  lease,  and  that,  there- 
fore, he  was  not  liable  for  the  rent  Tbe 
court  denied  this  position,  held  that  the  no- 
tice was  not  sufficient  under  tbe  terms  of  the 
lease,  and  tbe  Jury  under  proper  instructioais 
found  that  there  was  no  such  eviction  as  to 
warrant  tbe  tenant  in  leaving  the  premlaeR 
before  the  end  of  the  year,  because  the  part 
takoi  did  not  render  valueless  what  was  left. 
In  other  words,  according  to  the  finding  of  tbe 

Jory,  tbe  taking  of  the  small  pf^^^the 
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premises  did  not  destroy  their  use  tor  tbe 
purposes  for  wblch  the  tenant  had  rented 
and  nsed  them.  A  verdict  for  the  whole 
amount  of  the  landlord's  claim  was  rendered 
by  the  Jury,  and,  Judgment  having  been  en- 
tered thereon,  the  tenant  has  taken  this  ap- 
peal. 

There  are  three  assignments  of  error;  but, 
as  the  second  and  third  have  no  exceptions 
to  support  them,  they  cannot  be  considered. 

The  first  assignment  alleges  error  by  the 
court  in  holding  that  the  tenant,  the  defend- 
ant, did  not  give  sufflcient  notice  of  bis  In- 
tention to  vacate  tbe  premises  more  than 
three  months  prior  to  tbe  end  of  the  current 
tetm  or  year.  The  only  question,  therefore, 
for  consideration  here  Is,  as  stated  by  the 
learned  counsel  for  the  defendant,  whether 
or  not  tbe  defendant's  letters  to  plaintiff, 
dated,  respectively,  July  14,  and  August  10, 
1898,  constituted  a  sufficient  written  notice 
under  the  tcirms  of  the  lease  of  his  intention 
to  terminate  the  tenancy  at  the  end  of  the 
year  1898,  so  as  to  relieve  tbe  defendant  of 
the  rent  for  the  year  1889.  What  Is  a  suffi- 
cient notice  between  landlord  and  tenant  as 
to  vacating  the  demised  premises  Is  stated  In 
the  several  text-boolcs  on  the  law  of  landlord 
and  tenant,  and  there  does  not  seem  to  be 
any  material  difference  as  to  what  tbe  notice 
should  contain.  There  are  no  particular 
words  or  form  prescribed  for  such  notice.  It 
must,  however,  state  clearly,  positively,  and 
unequivocally  the  Intention  of  the  landlord 
to  repossess  the  premises,  or  of  tbe  tenant  to 
vacate  or  surrender  the  premises  at  a  fixed 
time.  Tbe  notice  must  t>e  certain  and  definite 
as  to  the  premises,  the  Intention  to  vacate, 
and  the  time  when  the  surrender  or  vaca- 
tion of  the  premises  Is  to  take  place.  It  must 
be  XMsItlve,  decisive,  and  without  ambiguity. 
In  brief,  tbe  language  of  the  notice  must  be 
such  as  to  convey  to  the  landlord  the  Inten- 
tion of  the  tenant  positively  and  unequivocal- 
ly to  vacate  the  premises  at  tbe  time  specified 
In  the  notice.  Such  substantially  are  the  es- 
sential elements  of  a  sufflcient  notice  from  a 
tenant  to  a  landlord  of  his  Intention  to  sur- 
roider  the  demised  premises.  The  opinions 
In  tbe  BngUsh  Case  of  Gardner  v.  Ingram,  61 
Law  Times  (N.  S.)  729,  discuss  the  essentials 
of  a  sufficient  notice  of  an  Intention  to  quit 
tbe  promisee  given  by  a  tenant  to  his  land- 
lord. Tbe  notice  In  that  case  was  held  in- 
sufficient; Lord  Coleridge,  C.  J.,  and  Bowen, 
J.,  delivering  opinions.  In  tbe  opinion  of  tbe 
latter  It  is  said:  "I  think  It  Is  very  necessary 
that  In  a  notice  to  quit  there  should  be  plain- 
ness of  q>eech;  that  Is,  It  must  be  plain  and 
unequivocal  In  Its  terms,  leaving  no  doubt  as 
to  the  Intention  of  the  party  giving  It.  Tbe 
effect  of  such  a  notice  Is  to  put  an  end  to  the 
relation  of  landlord  and  tenant.  Therefore 
tbe  landlord  has  a  right  to  know  whether  the 
tenant  is  really  going  or  not.  If  instead  at 
adopting  that  course,  the  tenant  uses  lan- 
guage which  Is  ambiguous,  makes  use  of  ex- 
presslMis  which  leave  matters  at  tbe  conclu- 


sion of  tbe  term  contingent  on  something  to 
be  done  or  some  arrang^nent  to  be  made, 
there  is  no  sufflcient  notice  to  quit.  We  are 
asked  to  place  a  business  construction  upon 
this  notloe.  In  my  opinion  there  was  no 
business  Intended  by  it  Tbe  tenant  used 
language  on  which  the  landlord  could  not 
safely  act" 

Turning  now  to  the  letters  of  July  14th  and 
August  lOtb,  which  contain  the  notice  given, 
It  will  be  observed  that  they  do  not  express 
a  certain  and  fixed  Intention  of  the  defend- 
ant to  determine  the  tenancy  at  the  end  of 
the  year  or  at  any  other  time.  It  must  be 
conceded  that  the  letter  of  July  2d,  read  In 
connection  with  the  letters  In  question,  shows 
that  tbe  latter  referred  to  tbe  demised  pr«n- 
Ises.  The  two  letters  of  July  2d  and  7th,  im- 
mediately preceding  the  letters  In  question, 
had  reference  solely  to  the  payment  of  the 
rental.  The  letter  of  July  14th,  as  will  be 
observed,  acknowledges  tbfe  return  of  the 
check  for  the  rent  due  up  to  August  1st.  It 
then  contains  what  the  defendant  claims  to 
be  a  notice  of  an  Intention  to  determine  the 
tenancy.  It  says  that  it  will  be  necessary 
for  the  defendant  to  vacate  the  premises  by 
reason  of  the  Intention  of  the  city  to  take  a 
part  of  them,  "and  after  that  date  we  will, 
together,  have  a  claim  against  tbe  city  of 
Philadelphia  for  this  rent"  This  is  not  a 
notice  that  the  defendant  Intends  to  quit  tbe 
premises,  but  a  reason  why  it  might  become 
necessary  for  bim  to  vacate  them  at  some 
time  not  designated.  The  notice  of  the  city 
was  to  the  effect  that  a  part  of  tbe  premises 
would  be  taken,  and  it  did  not  necessarily 
follow  that  tbe  premises  oould  not  still  be 
used  by  tbe  defendant  for  the  business  for 
which  he  rented  It.  In  fact  as  will  be  ob- 
served, the  Jury  found  that  the  taking  of  the 
small  part  of  the  premises  by  tbe  city  did 
not  render  the  balance  valueless  for  bis  pur- 
poses. The  mere  statement  by  the  defendant, 
therefore,  that  It  would  be  necessary  for  him 
to  vacate  tbe  premises,  was  not  a  positive  no- 
tice that  he  would  surrender  the  tenancy  at 
a  fixed  date  on  which  the  landlord  could  rely 
or  would  be  Justified  In  reletting  them  to  an- 
other. The  main  Idea  apparent,  however,  on 
tbe  face  of  the  notice,  Is  that  the  communica- 
tion was  more  particularly  concerned  with 
tbe  rent,  and  not  as  a  notice  by  th^def  endant 
of  his  Intention  to  quit  the  premises.  This  is 
made  more  apparent  by  tbe  next  clause  of 
tbe  letter  wblch  says:  "In  any  event,  we  can 
probably  arrange  this  satisfactorily  and  ami- 
cably at  the  time  of  appearing  before  tbe 
city's  Jury  to  assess  damages,  and  we  will 
be  pleased  to  have  you  accept  this  check  as 
payment  of  rent,  up  to  and  Including  the  first 
day  of  August  and  then  I  have  no  doubt  we 
can  make  an  amicable  arrangement  for  the 
future."  The  thought  of  tbe  writer  tlirough- 
out  the  communication,  therefore,  was  to  ar- 
range then  for  tbe  payment  of  tbe  rent,  and 
to  leave  to  the  parties  to  "make  an  amicable 
arrangement  for  tbe  future,"  as  to  tbe  occupa- 
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don  of  the  premises  by  the  tenant  While 
the  defendant  had  a  right  to  rely  upon  the 
notice  given  by  the  city  that  It  would  take 
part  of  the  premises  In  three  months,  yet  he 
may  have  thought,  from  information  in  his 
possession,  that  the  taking  would  be  deferred, 
and  the  time  when  the  city  would  actually 
appropriate  might  t>e  delayed;  and  hence  be 
would  not  exercise  liis  right  at  that  time  to 
positively  determine  the  tenancy.  The  lan- 
guage used  by  him  in  the  letter  clearly  carries 
out  this  thought  It  Is  not  a  positive  n»tice 
that  upon  a  certain  date  or  at  the  end  at  the 
then  present  term  the  tenancy  would  be  de- 
termined. 

It  Is  also  claimed  that  the  letter  of  Au- 
gust 10th  conveys  a  like  notice  of  .an  inten- 
tion to  determine  the  tenancy,  or,  possibly, 
that  taken  in  connection  with  the  letter  of 
July  14th  discloses  such  an  intention.  Again, 
it  will  be  observed  that  that  letter  Is  concern- 
ed primarily  with  the  question  of  rent  It  Is 
true  that  it  says  it  remiba  the  rent  "and  as 
we  will  be  compelled  to  vacate  the  premises 
within  a  very  short  time,  under  the  city's 
notice  to  quit  we  will  try  to  make  some  fur- 
ther arrangement  with  you  at  the  time  of 
meeting  of  the  city's  Jury  to  assess  the  dam- 
ages." This,  however,  does  not  strengthen 
that  part  of  the  former  letter  which,  it  is 
contended,  contains  a  notice  of  an. intention 
to  quit  the  premises.  It  shows,  on  the  other 
band,  that  the  time  when  the  defendant  will 
vacate  the  premise*  is  uncertain,  and  that 
farther  arrangementB  between  the  parties 
would  be  made  at  a  stAsequent  date.  From 
this  letter  it  will  be  observed  that  the  time 
of  vacating  the  premises  by  the  defendant  is 
left  in  entire  uncertainty,  and  that  both  com- 
munications anticipate  a  future  arrangement 
between  the  parties  which  we  must  construe 
to  be  in  regard  to  the  surrender  of  the  prem- 
ises, and.  possibly.  In  regard  to  the  rentals 
of  the  premises.  At  all  events.  It  is  clear 
that  the  two  communications,  taken  sepa- 
rately or  together,  contain  no  exproBS  and  un- 
equivocal deteriulnation  to  surrender  the 
ptttmlses  at  the  «ai  of  the  then  existing  ten- 
ancy or  any  other  definite  date.  As  suggest- 
ed above,  It  did  not  neceeaarlly  follow  that 
the  defendant  -  would .  be  compelled  to  leave 
the  premises  because  the  city  Intended  to 
take  a  vefy  small  portion  of  them.  The  pur- 
pose of  the  taking  was  to  .widen  Delaware 
avenue,  and  hence  the  premises  would  remain 
abutting  on  the  same,  although  a  wider, 
street  The  taking  might  occasion  a  tempo- 
rary Inconvenience,  but  the  premises  could 
easily  be  restored  so  as  to  make  the  property 
equally  desirable  for  the  purposes  for  which 
It  was  rented.  In  this  contest  between  the 
landlord  and  the  tenant  it  is  well  to  note 
that  the  Intended  act  of  the  city  would  not 
take  the  whole  of  the  premises  which  would 
necessarily  have  compelled  the  defendant  to 
vacatei  The  letters  should  be  read  in  the 
light  of  this  fact .  If  such  had  been  the  noti^ 
Of  the  «lt7i  they  might  although,  with  not 


much  reason,  have  warranted  a  Ciflerent  In- 
terpretation. Here,  however,  the  city  gave 
a  notice  that  It  intended  to  take  such  portion 
of  the  premises  as  would  not  materially  affect 
their  use  by  the  defendant,  and  therefore  the 
action  of  the  city  did  not  necessarily  mean 
the  vacation  or  surrender  of  the  premises  by 
the-  defendant 

It  will  be  noticed  that  the  letters  wen 
written  by  the  attorney  of  the  defendant 
It  must  therefore,  be  assumed  that  he  un- 
derstood the  character  of  the  notice  required 
to- determine  the  tenancy  as  well  as  the  Im- 
port of  the  language  which  he  used  in  the 
letters  he  addressed  to  the  plaintiff.  If  It 
was  hla  purpose  to  give  notice  of  the  de- 
fendant's IntNitlon  to  quit  he  well  knew  that 
that  notice  must  be  clear,  certain,  and  un- 
equivocal as  to  such  Intention  and  as  to  the 
date  of  the  detennlnatlon  of  the  tenancy. 
He  knew  that  nothing  less  would  satisfy  the 
terms  of  the  lease  and  end  the  tenancy. 
With  this  knowledge  he  wrote  the  letters  in 
question.  They  are  neltber  certain,  definite, 
nor  unequivocal  as  to  the  intention  to  quit 
the  demised  premises  or  as  to  the  date  on 
wtilch  the  tenancy  would  be  determined.  It 
cannot  therefore  be  presumed  that  the  de- 
fendant's attorney  Intended  that  the  letters 
should  be  a  notice  of  the  determination  of 
the  tenancy.  On  the  contrary,  it  is  rather 
to  be  assumed  that  he  left  that  matter  with 
the  question  of  rentals  and  the  damages  to  be 
secured  from  the  city  for  future  arrange- 
ments between  the  parties. 

We  cannot  concern  ourselves,  as  anggested 
by  defendant's  counsel,  with  what  view  his 
attorney  took  of  aAy  declsioBs  be  may  have 
read  prior  to  writing  the  letters  of  Joly  14th 
and  August  10th  to  the  plaintiff.  We  must 
construe  and  rely  upon  the  letters  themselves, 
and  not  upon  an  Intention  of  the  writer  un- 
disclosed In  the  letters.  The  rights  ot  the 
parties  depend  upon  their  written  contract 
Either  party  could  determine  the  tenancy 
by  a  three  montha'  previous  writtoi  notice. 
Each  had  a  right  to  rely  upon  that  provision 
of  the  agreement  and  to  act  towards  the 
premises  with  the  assumption  that  It  would 
be  observed.  The  Importance  of  the  notice  to 
the  landlord  is  obvious.  Until  he  received  a 
notice,  he  had  the  right  to  assume  that  the 
defendant  would  continue  to  be  bis  tenant 
He  could  net  relet  the  property  until  be  was 
notified  of  the  time  when  the  tenant  would 
vacate  it  If  he  received  three  months'  no- 
tice as  required  by  the  lease,  be  then  had  an 
opportunity  as  well  as  sufficient  time  to  relet 
.them  before  the  end  of  the  existing  toiancy. 
Had  he,  however,  let  these  premises  after  the 
correspondence  between  him  and  the  defend- 
ant's attorney,  he  would  have  done  so  «hi  the 
uncertainty  of  their  being  vacated  by  the  de- 
fendant. The  latter,  thinking  the  premises 
still  sufficient  for  bis  business,  might  have 
changed  his  mind  and  continued  to  occupy 
the  property,  and,  had  he  done  so,  the  land- 

4ord  would  have  been  liable  to  ans  other  ,aai^ 
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t7  to  whom  he  bad  rented  the  premlsea.  It 
was  therefore  of  the  utmost  Importance  to 
the  landlord.  If  the  tenant  did  Intend  to  va- 
cate the  premises,  that  he  give  a  poBltlve  and 
unequlTocal  notice  of  stich  Intention  and  of 
the  date  when  the  tenancy  would  end. 

Our  CMkcIusion  is  that  the  letters  of  July 
14  and  August  10,  1898,  did, not  contain  n 
positive  and  unequivocal  notice  of  an  Inten- 
tion to  terminate  the  defendant's  tenancy  of 
the  premises  at  any  fixed  date,  and  hence  the 
notice  was  Insufflclent  under  the  terms  of 
the  lease. 

The  Judgment  is  affirmed. 


rzu  Pa.  29) 

SCHMELZBR  ▼.  CHB8TBR  TRACTION  CO. 

(Supreme   Court  of   Pennsylvania.     April   29, 
1907.) 

1.  JE>LKADING — AMENDMKNT. 

In  an  action  by  a  passenger  against  a 
street  railway  company  for  personal  injuries 
sustained  while  alighting  from  a  car,  plaintiff 
may  at  the  trial  two  years  after  the  accident 
amend  bis  statement  by  changing  averment  that 
there  was  no  stop  of  the  car  at  all  to  an  aver- 
ment that  there  was  an  !n«ufficlent  stop. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  39,  Pleading,  SS  053,  659.] 

2.  Husband  and  Wetk  —  Dessbiid  Wm  — 
Right  or  Action. 

Under  Act  June  11,  1879  (P.  L.  128),  pro- 
viding that,  where  a  wife  lias  been  deserted  or 
•Iwnaoned  by  her  husband,  she  may  sue  any 
person  as  if  she  were  unmarried,  and  under  Act 
June  8,  1893  (P.  L.  344),  providing  that  eam- 
faigs  of  a  married  woman  shall  belong  to  her, 
•  deserted  wife  may  sne  in  her  own  name  for 
injuries  to  her  eamin([  powers  in  the  future,  susr 
tained  through  injuries  to  her  person. 

SBd.  Mote.— For  cases  in  iwint,  see  Cent.  Dig. 
.  26,  Husband  and  Wife,  i  7ea] 

Appeal  from  Court  of  Common  Pleoa,  Dela- 
WBK  Couoty. 

Action  by  Annie  Bchmelcer  against  the 
Ctaeater  Traction  Company.  Judgment  for 
plaintiff,  and  defeodant  appeals.    Affirmed. 

At  the  trial  the  court  charged  that  the 
plaintiff  would  be  entitled  to  be  compensat- 
ed, if  the  jury  found  for  her  "for  the  loss  of 
her  earning  power,  both  before  the  trial  and 
after."  Verdict  for  plaintiff  for  |2366,  on 
which  Judgment  was  entered  for  fl,500;  all 
above  that  amount  being  remitted. 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  MESTREZAT,  POTTER,  and  BLKIN, 
JJ. 

W.  B.  Broomall,  for  appellant 
Joseph  H.  Hlnkson,  for  appellee. 

MITCHELL,  C.  J.  Two  questions  arise 
In  this  case:  First.  Was  the  amendment 
properly  allowed?  .  And,  secondly,  was  the 
charge  correct  in  regard  to  the  plaintiff's 
right  to  recover  for  loss  of  her  earning  pow- 
er? 

Plaintiff  was  injured  in  alighting  from  a 
car.  The  first  statement  averred  that  the 
defendant  was  negligent,  in  that  it  did  not 
"slacken  the  car  aad  stop  the  same^    •    •    * 


but  immediately  after  the  arrival  of  the  said 
electric  car  at  the  public  crossing  at  Market 
street,  in  the  said  city  of  Chester,  and  while 
the  said  plaintiff  with  the  consent  and  per- 
mission of  the  said  defendant  and  with  all 
due  care  and  diligence  was  alighting  from 
the  said  electric  car,  the  said  defendant 
caused  the  same  to  be  suddenly  and  violently 
moved  and  started,  by  means  thereof  the 
said  plaintiff  was  violently  thrown  there- 
from to  the  ground,  by  means  whereof,"  etc. 
At  the  trial  an  amendment  was  allowed  char- 
ging the  negligence  to  consist,  in  tills  "that 
the  said  defendant  stopped  the  said  electric 
car  at  Market  street  aforesaid,  so  that  the 
said  plaintiff  could  alight  and  depart  there- 
from, but  after  the  arrival  and  stopping  as 
aforesaid  of  the  said  electric  car  at  the  pub- 
lic crossing  at  Market  street,  In  the  said  city 
of  Chester,  and  while  the  said  plaintiff, 
with  the  consent  and  permission  of  the  said 
defendant  and  with  all  due  care  and  dili- 
gence, was  alighting  from  the  said  electric 
car,  the  said  defendant  caused  the  same  to  be 
suddenly  and  violently  moved  and  started, 
by  means  thereof  the  said  plaintiff  was  vio- 
lently thrown,"  etc 

When  the  amendment  was  <^ered  and  al- 
lowed, more  than  two  years  had  elapsed,  and 
defendant  objected  cm  the  ground  that  the 
statute  of  llmltatlonB,  which  was  pleaded, 
had  run,  and  no  amendment  could  be  allow- 
ed which  changed  the  cause  of  action.  The 
rule  is  undisputed,  but  It  was  not  violated 
in  this  case.  Briefly  expressed,  the  difference 
between  the  two  statonents  Is  that  the  first 
avers  there  was  no  stop  of  the  car  at  all, 
while  the  second  avers  an  Insufflciaat  stop. 
Both  relate  to  the  same  injury,  at  the  same 
time,  the  same  place  and  the  same  circum- 
stances, except  for  the  difference  In  regard  to 
the  stop.  But  on  the  question  of  negligence 
there  Is  no  legal  difference  between  no  Btop 
and  no  sufficient  stop.  The  inference  is  tlie 
same  in  both  cases.  A  difference  might  arise 
on  the  question  of  contributory  negligence 
of  the  plaintiff,  but  both  statements  expressly 
negatived  that  by  the  averment  of  due  care. 
As  a  material  fact  it  was  as  necessary  for 
plaintiff  to  show  a  case  clear  of  her  own  neg- 
ligence under  one  statement  as  nndor  tlw  oth- 
er, 894  as  a  defense  It  was  equally  open  to 
evidence  from  defendant  under  both.  The 
amwdment  caimot  be  regarded  as  a  change 
of  the  cause  of  action,  but  only  as  a  restate- 
ment In  a  dlffwmt  form  which  did  the  appel- . 
lant  no  injury.  Stoner  v.  Erisman,  206  Pa. 
600,  56  Atl.  77. 

Secondly.  The  plaintiff  was  a  married 
woman  who  sued  in  her  own  name,  without 
Joining  her  husband.  At  the  trial  she  gave 
evidence  that  her  husband  had  deserted  her. 
and  the  Jury  found  this  fact  in  her  favor. 
Defendant  objected  that  her  earnings  belong- 
ed to  her  husband,  and  therefore  the  loss  of 
the  power  to  earn  in  the  future  could  not  bo 
included  In  the  verdict.  It  may  be  noted 
that,  as  the  statute  of  limitations  bad  run 
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since  the  accident,  no  action  could  be  main- 
tained by  tbe  husband  even  If  be  should  re- 
turn. And  also  that  the  assignment  of  error 
In  this  regard  refers  not  to  earnings,  but  to 
earning  power.  Neither  of  these  matters, 
however,  Is  material  In  tbe  present  case. 
The  act  of  February  22,  1718  (1  Smith's  Laws, 
99),  empowered  the  wives  of  mariners  who 
had  gone  to  sea,  leaving  their  wives  at  shop- 
keeping  or  to  work  for  their  livelihood,  to 
sue  without  naming  tbe  husband.  And  the 
act  of  May  4,  1835  (P.  L.  430),  provides  that 
wives  whose  husbands  have  deserted  them 
"shall  have  all  tbe  rights  and  privileges  se- 
cured to  a  feme  sole  trader,  under  the  act 
of  the  22d  of  Pebmary,  1718."  The  act  of 
June  11,  1879  (P.  L.  126),  provides  that,  "lu 
all  cases  where  a  wife  has  been  deserted, 
abandoned  or  driven  from  ber  home  by  her 
husband.  It  shall  be  lawful  for  ber  to  bring 
suit  In  any  of  the  courts  of  tnis  common- 
wealth, against  her  husband  or  any  other 
person  or  persons,  without  the  assistance  of 
Intervention  of  a  trustee  or  next  friend, 
•  •  *  In  same  manner  and  with  like  ef- 
fect as  If  she  were  sole  and  unmarried."  Tbe 
act  of  June  3,  1887  (P.  L.  832),  provided  that 
property  owned,  acquired,  or  earned  by  a 
married  woman  shall  belong  to  her,  and  not 
to  her  husband.  Under  this  act  it  was  held 
that  wages  of  her  labor  were  Included.  Lew- 
is's Est,  156  Pa.  337,  27  Atl.  35.  And  under 
tbe  act  of  June  8,  1893  (P.  L.  344),  which 
supplied  the  act  of  1887,  it  was  held  that, 
though  the  word  "earnings"  does  not  appear 
In  the  later  act,  personal  services  are  a  spe- 
cies of  property,  and  earnings  acquired  by 
them  are  e(^ually  within  tbe  act  Nuding  et 
al.  v.  Urich,  169  Pa.  289,  32  Atl.  409.  Under 
these  statutes  and  decisions  It  Is  clear  that  a 
deserted  wife  may  sue  separately  in  her  own 
name  for  compensation  for  her  services  and 
earnings,  and,  if  she  may  thus  recover  for 
what  she  has  acquired  as  her  property  In  the 
past,  she  may  certainly  recover  for  tbe  loss 
of  capacity  to  acquire  other  property  of  the 
same  kind  In  tbe  future. 
Judgment  afiBrmed. 


(218  Fb.  Ill) 

BREHONY  et  al.  v.  POTTSVILLB  UNION 
TRACTION  CO. 

(Supreme    Oonrt    of    Pennsylvania.      May   9, 
1907.) 

Carriers  —  Assault  on  Pasbenoieb— Nequ- 

QHNCB. 

In  an  action  by  a  woman,  a  passenger  on  a 
street  car,  to  recover  against  the  railroad  com- 
pany for  injuries  received  from  an  intoxicated 
passenger,  where  tlie  only  negligence  alleged  wa« 
allowing  the  man  to  enter  the  car  when  he 
appeared  intoxicated,  it  was  error  to  submit  the 
case  to  the  jury  where  the  evidence  showed 
that  tliere  was  no  appearance  of  intoxication 
until  he  was  asked  to  pay  his  fare. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  9,  Carriers,  §  1307.] 

Appeal    from    Court    of    Common    Pleas, 
Schuylkill  County. 


Action  by  William  Brehony  and  Delia  Bre- 
hony  against  the  Pottsville  Union  Traction 
Company.  Judgment  for  plaintiffs.  Defend- 
ant appeals.    Reversed. 

Argued  before  MITCHELL,  C  J.,  and 
FELL,  BROWN,  POTTER,  and  STEW- 
ART, JJ. 

R.  H.  Koch,  for  appellant  George  M. 
Road  and  M.  A.  KUker,  for  appellees. 

STEWART,  J.  A  passenger,  more  or  less 
under  the  Influence  of  drink,  who  had  refused 
to  pay  bis  fare  when  demanded,  and  there- 
upon became  disorderly  In  resisting  the  con- 
ductor who  was  attempting  to  eject  him,  gave 
a  violent  kick  directed  at  the  conductor,  but 
which  struck  the  plaintiff,  Mrs.  Brehony,  a 
married  woman  occupying  a  seat  opposite  In 
tbe  car,  and  seriously  injured  ber.  The  ac- 
tion was  brought  by  tbe  Injured  woman  and 
her  husband,  William  Brehony,  against  the 
traction  company  to  recover  damages  for  the 
Injuries  sustained,  on  the  ground  that  the 
company  unlawfully  and  negligently  permit- 
ted the  person  who  Inflicted  tbe  Injury  to  get 
on  the  car  and  ride  therein  while  visibly  in- 
toxicated. This  is  the  only  negligence  charg- 
ed in  tbe  statement  flled.  We  must  assume, 
therefore,  that  In  ejecting  the  unruly  passen- 
ger the  conductor  was  strictly  In  the  line  of 
his  duty,  and  that  he  used  no  greater  vio- 
lence and  created  no  greater  disturbance  than 
the  circumstances  made  necessary. 

We  have  the  single  question  presented, 
whether  it  was  negligence  in  the  conductor  to 
admit  to  the  car'  the  passenger  who  after- 
wards inflicted  tbe  injury.  The  avermoit  in 
the  statement  of  cause  of  action  is  that  this 
person  was  visibly  and  plainly  intoxicated. 
Tbe  evidence  supported  tbe  averment  Sev- 
eral of  the  witnesses  say  he  was  drunks 
Others  say  he  was  visihiy  Intoxicated,  and 
others  that  they  thought  he  was  somewbat 
intoxicated,  but  not  to  a  serious  degree.  AU 
spoke  from  what  they  saw  of  his  bebarior 
after  he  was  on  the  car,  and  all  but  one  or 
two  derived  their  opinion  from  his  beiiav- 
lor  while  in  altercation  with  tbe  conductor. 
None  spoke  of  his  conduct  while  approach- 
ing the  car  or  entering  It,  and  all  say  that 
while  seated,  and  up  until  the  altercation 
arose,  be  was  conducting  himself  properly, 
giving  no  offense  to  any.  It  is  impossible 
from  the  evidence  to  determine  the  degree 
of  the  man's  intoxication.  We  have  simply 
the  case  of  a  man  intoxicated  by  liquor.  As 
that  expression  is  commonly  used,  it  indi- 
cates nothing  as  to  the  degree.  It  may  mean 
much,  or  may  mean  very  llttla'  One  thing 
is  clear,  the  man  was  not  so  Intoxicated  as 
to  require  help.  He  entered  the  car  unaided, 
and  In  a  way  that  attracted  no  attention  and 
excited  no  comment.  The  same  is  true  of 
his  conduct  in  the  car  until  the  controversy 
began.  One  of  plalntiCfs'  witnesses  says  that 
she  saw  him  running  to  the  crossing  In  order 
to  take  tbe  car.  The  case  was  submitted  to 
the  jury  In  a  charge  which  did  nqtjwitb  »if- 
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ficient  cleamesB  confine  the  inquiry  to  the 
point  really  In  Issue;  and,  in  view  of  the 
great  latitude  allowed  them,  It  Is  Impossible 
to  know  certainly  what  the  Jury  found  with 
respect  to  the  Intoxication,  If  anything.  In 
the  view  we  take  of  the  case,  It  is  not  ma- 
terial that  we  should  know.  The  case  did 
not  call  for  a  submission.  It  Is  the  duty  of  a 
conductor  to  exercise  a  watchful  care  for  the 
safety  of  bis  passoigers ;  and  this  duty  may 
require  him  under  certain  conditions  to  re- 
fuse to  admit  Into  bis  car  a  person  apply- 
ing. Tbe  measure  of  care  he  Is  bound  to  ex- 
ercise in  doing  so  we  are  not  now  called  upon 
to  consider.  If  one  applying  for  admission 
bears  upon  bis  persons  signs  convincing  to 
tbe  ordinary  mind  that  be  is  afflicted  with  a 
dangerous  and  contagious  malady,  It  Is  man- 
ifestly tbe  duty  of  the  conductor  to  exclude 
him.  If  one  evidently  a  maniac  applies,  tbe 
duty  to  reject  Is  quite  as  manifest.  If  it  be 
said  these  are  extreme  cases,  the  answer  Is 
that  only  In  extrone  and  exceptional  cases 
does  tbe  duty  arise.  In  the  cases  we  have 
mentioned  common  prudence  should  Inform 
the  conductor  that  tbe  admission  of  either 
would  be  attended  with  danger  to  the  other 
passengers,  and  It  would  be  negligence  in 
blm  to  allow  It.  But  such  danger  cannot 
be  affirmed  of  admitting  a  person  who  Is 
simply  Intoxicated.  Intoxication  Is  not  in- 
fectious ;  nor  does  It  so  ordinarily  express  it- 
self In  violence  that  disturbance  of  the  peace 
of  tbe  car  is  to  be  reasonably  apprehended 
when  an  intoxicated  person  Is  admitted. 
There  may  be,  and  doubtless  are,  exceptional 
eases  where  the  Intoxication  Is  so  gross,  the 
conditions  resulting  therefrom  so  offensive, 
tbe  conduct  of  the  individual  so  unbecoming 
and  violent,  as  to  Justify,  and  indeed  require, 
bis  exclusion.  If  this  was  tbe  condition  of 
the  offending  passenger  here,  so  obvious  that 
the  conductor  should  have  observed  It,  such 
facts  should  have  been  made  to  appear  as 
part  of  the  plaintiffs*  case.  It  was  essential 
to  a  recovery.  The  case  went  to  the  Jury  to 
determine  the  question  of  the  conductor's 
negligence  from  the  testimony  of  witnesses, 
none  of  whom  saw  anything  in  the  appear- 
ance or  conduct  of  the  man  as  he  entered  the 
car  to  attract  attention  or  excite  suspicion. 
These  witnesses  agree  in  saying  that  be  sub- 
sequently gave  unmistakable  evidence  of  be- 
ing Intoxicated ;  but  their  evidence  is  In  entire 
accord  that  up  to  the  time  the  altercation  with 
tbe  conductor  arose  he  was  conducting  him- 
self peaceably  and  Inoffensively.  That  the 
Jury  rendered  a  verdict  for  the  plaintiffs  can 
only  be  explained  on  the  theory  that,  under 
■the  latitude  allowed  by  the  court  In  tbe 
charge,  they  rested  the  conductor's  negligence 
upon  something  not  charged,  and  therefore 
outside  the  case.  Tbe  only  question  was 
whether  It  was  negligence  to  admit  this  pas- 
senger. Defendant's  ninth  point  was:  "Un- 
der all  tbe  evidence  in  tbe  case  the  verdict 
of  tbe  Jury  must  be  for  the  defendant"  Its 
refusal  Is  made  the  subject  of  tbe  fifth  as- 


signment of  error.    This  assignment'  Is  sus^ 
talned. 
Judgment  reversed. 


(tu  pa.  36) 

COMMONWEALTH    V.    DEITRICK. 

(Supreme   Court  of  Pennsylvania.      April  29, 
1907.) 

1.  HoMiciDK— BuBDEN  or  Pboof. 

On  trial  for  murder,  it  is  reversible  error 
to  instruct  "that  the  burden  is  upon  the  defend- 
ant to  convince  you  beyond  a  reasonable  doubt 
that  the  killing  of  the  deceased  was  purely  ac- 
cidental before  he  should  be  acquitted  npon  that 
ground." 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dir 
vol.  26,  Homicide,  I«  275,  276.] 

2.  Saue— Appeai/— Pbejttdicb. 

Where,  on  a  trial  for  murder,  the  defense 
was  that  the  killing  was  accidental,  the  conrt 
on  appeal  cannot  say  that  error  in  an  instruc- 
tion as  to  the  burden  of  proof  on  such  issue 
was  not  prejudicial  to  defendant. 

Appeal  from  Court  of  Oyer  and  Terminer, 
Montour  County. 

Peter  Deltrlck  was  convicted  of  mnider, 
and  appeals.    Beversed. 

Argued  before  MITCHELL,  0.  J.,  and 
BROWN,  MESTREZAT,  ELKIN,  and  STE- 
WART, JJ. 

Fred  Ikeler  and  Wm.  Kase  West,  for  ap- 
pellant. H.  M.  Hinckley  and  Chas.  P.  Gear- 
hart,  Dlst  Atty.,  for  tbe  Commonwealth. 

ELKIN,  J.  At  tbe  trial  In  tbe  conrt  below 
on  an  Indictment  charging  murder,  under 
the  plea  of  not  guilty,  the  defendant  relied 
upon  the  defense  of  accidental  killing.  The 
learned  trial  Judge  charged  the  Jui7  as  fol- 
lows: "We  further  say  to  yon  that  the  bur- 
den Is  npon  tbe  defendant,  Deltrlck,  to  con- 
vince you  beyond  a  reasonable  doubt  that 
the  killing  of  Jones  was  purely  accidental 
before  he  should  be  acquitted  uix>n  that 
ground."  And  this  Instmction  has  been  as- 
signed for  error.  Under  tbe  plea  of  not  guil- 
ty the  defendant  may  show  that  tbe  killing 
was  accidental,  and,  If  the  testlmcmy  satis- 
fies the  Jury  that  the  killing  was  the  result 
of  an  accident,  they  should  return  a  verdict 
of  not  guilty.  We  are  not  familiar  with  any 
authority  wbicb  holds  that,  when  such  a  de- 
fense Is  set  up,  the  burden  rests  npon  tbe 
defendant  to  show  that  tbe  killing  was  ac- 
cidental beyond  a  reasonable  doubt  Such  a 
rule  would  shift  tbe  burden  of  proof  from 
the  comnoonwealtb,  whose  duty  it  Is  to  es- 
tablish tbe  guilt  of  the  defendant  In  all  cases 
beyond  a  reasonable  doubt  The  defense  of 
accidental  killing  Is  clearly  distinguishable 
from  that  of  an  alibi  or  insanity,  In  which 
cases  It  has  been  held  that  the  burden  of 
proving  such  defenses  Is  on  the  defendant 
No  Pennsylvania  cases  have  been  called  to 
our  attention  In  which  the  exact  qnestlon 
raised  by  this  appeal  has  been  decided,  but 
tbe  rule  recognized  by  many  text-writers  and 
established  in  some  Jurisdictions  is  that  the 

burden  In  homicide  cases  where  tbe.def«m 

uigiiized  Dy  ■«^jUOv  l\_ 


1008 


60  ATI^ANTIC  REPOBTBB. 


(Pa. 


of  aoddeotal  killldg  b  set  xxp  does  not  sbift, 
but  rests  on  the  commonwealth  to  show  that 
the  killing  was  willful  and  lotentlonal. 

In  State  v.  McDanlel,  68  S.  C.  304,  47  S. 
E.  384,  102  Am.  St  Rep.  661,  the  court  said : 
"But  we  do  not  think  that  a'  defense  that 
the  homldde  was  accidental  was  In  any 
sense  an  affirmative  defense.  It  is  distin- 
guishable from  self-defense  as  a  plea  which 
admits  an  Intentional.  lulling,  and  sets- up  aB 
a  jnstiflcntlon  a  necessity  to  kill  In  order 
to  save  the  accused  from  death  or  serious 
^dily  harm,  whereas  a  defense  of  homicide 
by  accident  denies  that  tlie  killing  was  in- 
tentional." In  State  t.  Cross,  42  W.  Va.  253, 
24  S.  B.  09B,  the  rule  iri'a  laid  down  In 
the  following  languhge:  "Accidental  killing 
is  not  such  matter  of  defense  as  throws  on 
the  accused  the  burden  ot  iiroving  it  by  a 
preponderance  of  evidence,  It  is  the  duty 
of  the  state  to  allege  and  prove  that  the 
killing,  though  done  with  a  deadly  weapon, 
was  Intentional  or  ikriltful.'  But,  when  the 
evidence  taken  as  a  whole  raises  -a  reason- 
able doubt  tn  ttie  Binds  of  the  Jury  as  to 
whether  the  killing  was  accidental  or  inten- 
tional, th^  must  acquit  the  accused  for  the 
reason  that  the  state  bits  failed  to  sustahi  its 
case."  This,  it  seems  to  as,  is  the  correct 
rule  when  such  a  defense  is  set  up.  The  bur- 
den is  always  on  the  oommonwealtb  to  prove 
beyond  a  reasonable  doubt  ail  of  the  facts 
necessary  to  constitute  the  crime  of  murder. 
It  is  not  OBfflclent  to  prov«  the  killing  alone, 
or  that  it  was  done  with  a  deadly  weapon, 
but  such  facta  must  be  shown  as  will  war- 
rant a  Jury  in  finding  that  it  was  intentional 
or  wlUful.  If  the  kUiing  was  accidental,  al- 
tttongb  done  with  a  deadly  weapon,  it  could 
not  be  said  to  be  either  intentional  or  willful, 
and,  if  neltlwr  intentional  nor  willful,  the 
crime  of  murder  is  not  made  oat  But,  even 
if  this  should  be  held  not  to  lie  the  correct 
rale,  the  ioatructlon  of  the  kamed  trial  Judge 


cannot  be  sustained  because  It  Is  In  plain  vio- 
lation of  a  rule  of  law  in  another  respect  It 
is  settled  law  that  even  if  those  cases  in 
which  the  burden  of  proof  is  on  the  defend- 
ant to  sustain  an  afflrmattve  defense  set  op, 
as,  ft>r  iBstflnce,  Insanity  or  an  alibi,  it  is 
only  necessaiy  to  eetablista  it  by  a  preponder- 
ance of  the  evidence,  and  it  is  not  required 
that  it  should  be  proven  beyond  a  reasonable 
doubt  Meyers  v.  Commonwealth,  83  Pa.  131. 
In  that  case  the  defense  was  insanity,  and 
the  learned  court  below  instructed  the  Jury 
that  they  must  be  satisfied  l>^^ond  a  reason- 
able doubt  that  the  prisoner  was  Insane  at 
the  time  the  act  was  committed.  This  court 
held  that  tlie  instruction  was  too  stringent 
and  threw  upon  the  prisoner  a  degree  of 
proof  beyond  the  legal  measure  of  his  de- 
fense, which  only  required  that  he  must  8at> 
isfy  the  jury  that  he  was  insane,  and  tiiat 
this  result  flows  from  tlie  preponderance  of 
the  evidence. 

The  instruction  of  the  learned  trial  Judge 
relating  to  the  aoaidental  killing  was  clearly 
erroneous,  and  this  seems  to  be  conceded; 
but  it  is  contended  that  this  error  was  cured 
by '  other  parts  of  the  charge  wherein  the 
Jury  was  instrncted  generally  that  it  "was 
the  duty  of  the  commonwealth  to  establish 
the  guilt  of  the  prisoner  beyond  a  reasonable 
doubt  While  we  agree  with  the  suggestion 
of  the  learned  counsel  for  the  commonwealth 
made  at  the  argnment  that  oourts  will  not  be 
astute  to  sustain  technical  objections  in  tlie 
trial  of  such  cases  when  substantial  Justice 
has  been  accorded  the  defendant  it,  how- 
ever, has  never  been  held  that,  where  clear 
error  appears  in  the  instrocttons  to  the  Jury 
upon  the  vital  and  controlling  defense  set  tfp, 
the  appellate  court  can  Judicially  say  no 
barm  was  done  the  defendant  and  therefore 
no  reversible  error  was  oommitted. 

Jndgmtat  re^emd  and  •  Teolre  Cadas  d* 
novo  awarded. 
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(t  Pen.  aes) 

wiiiitfiNGrroN  am  by.  do.  t.  whttb, 

(Supreme  Court  of  Oelawftte.    Jane  18,  1907.) 

1.  NKOUOBNOB-QinCBTIOH  VOB  COVKt  AND 
JVBt. 

In  an  action  for  injaries,  it  Is  for  the 
court  to  say  wkether  there  is  any  evidence 
from  whicb  negl%ence  or  contributory  negti- 
srence  can  be  reasonably  and  legitimatply  in- 
ferred ;  but  it  is  for  the  jury  to  say  whether, 
from  »e  evidence  adduced,  when  submitted  to 
them,  any  setjEgence,  «nd  whoae,  ought  to  be 
Inferred. 

[£jd.  Note.— For  oaaea  in  point,' see  Cent.  Dig. 
vol.  37,  Negligence,  {  ?82.] 

2.  Stbeet  RA.IUOADS— Injukjes  to  Tbavelkb 
— ^KEaLioENCE — CoNTBiBnroBT  Neoliqence 
— QtFEsmow  roK  Jurt. 

In  an  tktion  for  iDjnries  to  the  driver  ef 
a  coAcb  in  a. funeral  procession,  caused  by  « 
collision  with,  a  street  railway  car,  evidence 
held  to  require  submission  of  the  quostion  of  de- 
feftdant's  negligence  and  of  plaintifTs  contribu- 
tory negligence  to  the  Jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig., 
ToL  44,  Street  BaUioads,  »  251-257.] 

&  Sakk— Evidehok— Cttbtou— PLEASiira. 

In  an  action  for  injuries  to  the  driver  of 
a  conch  in  a  fuberal  procession,  caused  by  a 
collision  with  a  street  car,  evidence  that  for 
a  long  time  prior  thereto  it  had  been  the  cus- 
tom of  the  operators  of  street  cars  as  a  mat- 
ter of  privilege  to  permit  funeral  processions  to 
pass  without  a  break  in  the  line,  and  that 
pMntifr,  with  knowledge  of  such  custom,  relied 
thereon  at  the  time  oe  crossed  the  track  in 
front  of  the  car,  was  admissible,  though  not 
pleaded. 

fEd.  Note.— For  Oases  in  point,  see  Cent.  Dig. 
vol.  44,  Street  Railroads,  {  225.] 

4.  CtrsTOKS  jLitD  Usages— DistiNCTioN. 

TTsage,  in  its  most  extensive  meaning,  in- 
cludes custom;  bat  In  its  narrower  significa- 
tion it  refers  to  a  general  habit,  mode,  or 
coni'se  of  procedure. 

TEld.  Note.— For  cases  in  point,  see  Cent  Dig. 
Toi.  16,  Customs  and  Usages,  H  1,  2.1 

6.  Same— Pleabtwo. 

A  gisneral  cnstom  need  not  be  pleaded,  but 
B  c«i8tom  obtaining  onlv  in  a  particular  district 
or  neighborhood,  must  oe. 

\TEd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  16,  Customs  and  Usages,  t  40.] 

6.  Stbeet  Railboadb— Injuries  to  TBate]> 
■EBS— Evidence— Pleabinq. 

In  an  action  for  injries  to  the  driver  of  a 
coaxsh  in  a  funeral  procession  by  a  collision 
with  a  street  car,  evidence  as  to  the  condition 
of  travel  on  the  street  for  two  hours.  Includiuj; 
the  time  of  the  accident,  was  admissible,  though 
not  pleade4. 

7.  PulADIWa— COOHTB. 

It  is  no  objection  tliat  ptaintitTs  cause  of 
action  l>e  stated  in  several  counts,  if  the  priv- 
ilege is  fairly  and  reasonably  exercised. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
«oI.  M,  Pleading,  |  114.] 

&  PMAUmo— Mawebs  to  bb  Psoved. 

Tbe  pleadings  in  a  case  at«  not  evidence 
of  the  matters  pleaded. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
Tot.  39,  Pleading,  H  1217,  12ia] 

©.  APPKAl>-PBWXrDICE. 

A  count  in  a  declaration  on  which  issue  has 
been  taken,  but  respecting  which  no  evidence  is 
introdnced,  it  harmless  t»  defendant  on  the 
merits  of  the  ease,  though  not  stricken  out  on 
motion. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vel.  S.  Appeal  and  Brroii  f  4113.] 
68A^-64 


Brror  to  Superior  Court,  New  OaBtl* 
Connty. 

Action  by  James  R.  White  against  the 
Wilmington  City  Railway  Company.  From  a 
judgment  for  plaintiff,  defendant  brings  er- 
ror.    Affirmed. 

Argued  before  NICHOLSON,  Oh.,  and 
SPRUANCE3  and  BOTCE,  JJ. 

Waiter  H.  Hayes  and  Ward  &  Gray,  for 
'plaintiff  in  error.  Levin  Irving  Handy  and 
Herbert  L.  Rice,  for  defendant  in  error. 

BOTCE,  J.  This  action  was  brought  in 
the  Superior  Court  for  New  Castle  county  by 
James  R.  White,  the  plaintiff  beiow,  against 
tbe  Wilmington  City  Railway  Company,  the 
defendant  below,  for  the  recovery  of  dam- 
ages for  personal  Injuries  alleged  to  have 
been  occasioned  by  the  negligence  of  the  de- 
fendant company.  The  plaintiff,  In  his  decla- 
ration, containing,  as  amended,  three  counts, 
alleged  that  the  defendant  company  negli- 
gently and  carelessly  (1)  omitted  to  give  rea- 
sonable notice  of  the  approach  of  one  of  Its 
cars  in  time  to  avoid  a  collision  with  a  coftch 
driven  by  the  plaintiff;  (2)  so  operated  the 
car  as  to  collide  with  the  coach,  whereby  the 
plaintiff  was  hurled  from  the  coach  to  the 
surface  of  the  street  and  Injured;  and  (3) 
used  the  car  with  defective  braises,  and  by 
reason  thereof  the  collision  and  Injury  oc- 
curred. The  injuries  complained  of  were 
caused  by  the  collision  of  a  car  of  the  de- 
fendant company  with  a  coach  driven  by  the 
plaintiff  in  a  funeral  procession,  at  the  Inter- 
section of  Tatnall  street  and  West  Fotirth 
street,  in  the  city  of  Wilmington,  t)etween  the 
hours  of  2  and  8,  on  the  'afternoon  of  Aprtl 
27,  A.  D.  1904.  The  plaintiff's  coach  was 
the  fifth  in  order  behind  the  hearse,  and  the 
procession  was  moving  slowly  and  northward 
along  Tatnall  street,  with  four  or  five  feet 
of  space  between  the  horses  of  one  coach  and 
the  rear  of  the  coach  ahead.  The  car  was 
approaclring  Tatnall  street  on  the  eastward- 
bound  track  of  the  defendant  company  on 
West  Fourth  street.  West  street  is  west  of. 
next  to,  and  parallel  with  Tatnall  street  It 
Is  conceded  that  the  distance  between  Tat- 
nall and  West  streets  Is  about  190  feet,  and 
that  the  fall  or  downgrade  on  'Fourth  street 
from  West  to  Tatnall  is  10»/io  feet  'n  each 
100  feet  of  the  distance  between  them.  The 
day  upon  which  tbe  accident  occurred  was 
said  to  he  drizzly  and  rainy.  Tattnall  street, 
from  building  line  to  building  line,  was  sho'wn 
to  be  40  feet  wide,  and  Fourth  street  82  feet 
e  inches  wide.  The  defendant  company  has 
two  tracks  laid  on  Fourth  street 

The  plaintiff  testified  that  he  was  an  ex- 
perienced driver;  that  he  was  slttftjg  on  the 
outside,  and  on  a  level  with  the  top  of  his 
coach;  that  he  flrrt  saw  the  car  when  he 
passed  the  building  line  on  ttie  southerly 
side  of  Fourth  street ;  that  the  car  was  then 
stopped,  with  the  hind  part  at  the  crossing  on 
the  east  side  of  West  street;   that  be  then 
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looked  towards  Market  street  and  saw  a  ear 
coming  west ;   that  he  did  not  watch  the  car 

.at  West  street;  that  just  b^ore  he  reached 
the  corner  on  the  southerly  side  of  Fourth 
street  the  driver  ahead  of  him  held  oat  his 
band  to  that  part  of  the  hill  and  signaled  to 
the  car  to  stay  there,  Judging  from  the  way  he 
held  his  hand ;  that  after  he  glanced  at  the 
car  he  did  not  look  at  it  again  until  he  heard 
the  Tinging  of  the  bell,  when  his  front  wheel 
was  on  the  first  rail  of  'the  east-bound  track 
and  his  horses  had  cleared  the  track;  that 
the  car  was  from  8  to  IB  feet  away  from 
blm ;  that  he  first  beard  the  bell  just  before 
the  car  hit  him.  The  speed  of  the  car,  coming 
down  the  hill,  was  said  to  be  from  8  to  12 
miles  an  hour.  The  plaintiff,  against  objec- 
tions and  exceptions,  was  permitted  to  in- 
troduce evidence  of  a  custom  or  usage  of  the 
defendant  company  to  stop  its  cars  to  allow 
a  funeral  procession  to  pass  across  Its  tracks 
without  Interruption  or  break  In  the  line; 
that  he  knew  of  the  existence  of  the  custom ; 
and  that  between  2  and  3  o'clock  in  the  after- 
noon the  wagon  travel  on  Tatnall  street,  at 
and  near  Fourth  street,  was  heavy.  There 
was  some  conflict  of  testimony  respecting 
facts  material  to  the  Issue 

When  the  plaintiff  had  rested  hla  case, 
counsel  for  the  defendant  moved :  "First. 
That  the  third  count  of  the  plaintiff's  declara- 
tion, as  to  defective  machinery  and  appli- 
ances, be  struck  out,  because  there  had  been 
no  evidence  to  support  it ;  or,  second,  that  as 
to  the  third  count  a  nonsuit  be  entered  for 
the  lack  of  evidence  to  support  it;  or,  third, 
that  the  Jury  be  instructed  to  find  a  verdict 
for  the  defendant  on  the  third  count"  The 
court  overruled  each  of  said  motions,  and 
receptions  were  noted.  The  defendant  hav- 
ing closed  its  testimony,  counsel  for  the  plain- 
tiff abandoned  the  third  count  in  his  dec- 
laration. Respecting  the  said  count  the 
court  said,  in  part:   "The  third  count,  as  to 

.  defective  machinery  Is  not  before  the  Jury 
and  not  to  be  considered  by  the  Jury."  Coun- 
sel for  the  defendant  then  requested  "the 
court  to  give  the  Jury  binding  Instmctions 
to  find  a  verdict  for  the  detendaat  on  the 
remaining  counta"  The  request  was  not 
granted,  and  the  plaintiff  bad  a  verdict  To 
the  r^usal  of  the  court  to  give  binding  in- 
structions and  to  certain  rulings  aa  to  the 
admission  of  testimony  the  defendant  took 

.  a  bill  of  exceptions;  and  its  counsel  have 
assigned  eleven  errors. 

The  first  of  these  Is :  "The  court  below  err- 
ed In  refusing  to  instmct  the  Jury  to  find  a 
verdict  for  the  defendant" — because,  aa  it  was 
contended,  the  evidence  disclosed  (1)  that  the 
plalmtlfl  was  guilty  ot  contributory  negli- 
gence, and  (2)  that  there  was  not  any  breach 
of  duty  oo  the  part  of  the  motorman  in 
charge  of  the  car  wlUch  the  defendant  owed 
to  the  plaintiff.    It  was  conceded  that  the 

,  court  below  stated  correct  propositions  of  law 
in  that  part  of  its  charge  to  the  Jury  as  fol- 

.  lows:    "While  tbe  speed  ef  trolley  cars  Ic 


not  limited  by  law,  yet  In  approaching  nich 
crossing  it  was  the  duty  of  the  motorman  to 
make  the  descent  at  such  reasonable  speed 
as  not  to  put  the  car  beyond  his  control; 
and  as  the  danger  of  collision  Increased,  if  he 
saw  or  could  see  the  danger,  it  was  his  duty 
to  use  all  the  means  In  bis  power  to  chedc  or 
stop  the  car.  Price  v.  Warner  Co.,  1  Penn» 
will  (Del.)  472,  42  Atl.  699.  This  does  not  im- 
pose upon  the  motorman,  however,  an  Impos- 
sibllitT.  If  he  In  fact  did.  aU  that  be  could 
to  control  the  speed  of  the  car,  under  the  dr- 
cumstancea,  the  company  would  not  be  liable. 
It  was,  however,  equally  the  duty  of  the 
plaintiff,  the  driver  of  the  team,  to  use  all 
reasonable  care  and  precaution  to  prevent  th« 
accident  We  will  not  attempt  to  sped^  the 
precise  acts  of  precaution  which  are  neces- 
sary to  be  done  or  omitted  by  one  In  the 
management  of  an  electric  car,  or  by  one  in 
the  management  of  or  driving  a  wagon  up- 
proaching  a  railway  crossing.  Such  acts 
must  depend  upon  the  circumstances  of  each 
case,  and  the  degree  of  care  required  differs 
In  different  cases.  The  general  mis  Is  that 
the  person  In  the  management  of  the  car  and 
the  person  driving  the  wagon  are  bound 
equally  to  the  reasonable  use  of  their  sl^t 
and  hearing  for  the  prevention  of  accidents, 
and  to  the  exerdae  of  such  reasonable  caa- 
tion  as  an  ordinarily  careful  and  pmdent 
person  would  exercise  und»  the  circumstan- 
ces of  a  particular  case.  A  person  approach- 
ing a  railway  crossing  with  which  he  Is 
familiar  is  bound  to  avail  himsdf  of  his 
knowledge  of  the  locality  and  act  accordingly. 
If  the  approach  of  the  railway  to  the  croas- 
tng  be  down  a  steep  grade,  whereby  it  is 
more  dll&cult  to  stop  or  check  a  car,  the 
driver  of  the  vehicle  should  exercise  more 
care  than  might  be  necessary  where  the  ap- 
proach of  the  railway  was  by  a  slight  de- 
cline, upon  a  level,  or  by  an  ascending  grade. 
If,  as  he  approaches  the  crossing,  his  line  of 
vision  is  unobstructed,  he  Is  bound  to  look 
for  approaching  cars  in  time  (If  possible)  to 
avoid  collision  with  them,  and  if  be  does  not 
look,  and  for  this  reason  does  not  see  an 
approaching  car  until  it  is  too  late  to  avoid  a 
collision,  he  is  guilty  of  n^ligence.  Brown 
V.  Bailway  Co.,  1  Pennewill  (Del.)  836,  40  Atl. 
936;  Snyder  v.  People's  Ry.,  4  Pennewill 
(Del.)  148,  149,  63  Atl.  433.  Both  the  cont- 
pany  and  the  driver  of  the  team,  the  plain- 
tiff in  this  case,  were  required  to  use  such 
reasonable  care  as  the  circumstances  de- 
manded; an  increase  of  care  on  the  part  of 
both  being  required  when  there  is  an  increase 
of  danger.  The  right  of  each  one  using  the 
highway  must  be  exercised  with  due  regard 
to  the  right  of  the  other,  and  in  a  reasonable 
and  careful  manner,  so  as  not  unreasonably 
or  unnecessarily  to  abridge  or  interfere  with 
the  right  of  the  other.  Some  of  the  wltoeeses 
have  testifled  that  they  heard  the  car  b^l 
ring  <x)ming  down  the  hill ;  others,  that  they 
did  not  hear  it  ring.  The  testimony  of  the 
former  witnesses  is,  of  coozs^  of^f^op^Y^ht 
Digitized  t 
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than  that  of  those  who  merely  say  that  they 
did  not  hear  the  bell  ring,  which  might 
reasonably  be  attributed  to  a  want  of  atten- 
tion at  the  time.  Such  negative  testimony. is 
usually  of  little  value.  Q.  A.  B.  R.  Co.  ▼. 
Reed  (Del.  Sup.)  59  Atl.  868." 

it  was  contended  that  these  Instructions, 
applied  to  the  facts  in  the  case,  entitled  the 
defendant  to  the  peremptory  Instruction  re- 
quested. Is  every  action  for  negligence  two 
things  are  requisite  to  entitle  the  pialntiO  to 
a  recovery  (1>  Negligence  on  the  part  of 
the  defendant;  and  (2)  due  care  on  the 
part  of  the  plaintiff.  In  every  such  'action, 
the  question,  "Whose  n^llgence  was  the 
prozlmat«  cause  of  the  injury  complained 
of?"  is  one  which  must  be  determined  from 
the  evidence,  under  all  the  facts  and  circum- 
stances of  the  particular  case.  It  is  for  the 
court  to  say  whether  there  is  any  evidence 
from  which  negligence  on  the  part  of  the  de- 
fendant, or  oontrlbntory  negligence  on  the 
part  of  the  plaintifT,  can  be  reasonably  and 
legitimately  Inferred;  but  it  Is  for  the  jury 
to  say  whether,  from  the  evidence  addnced, 
when  submitted  to  them,  any  negligence,  and 
whose,  ought  to  be  Inferred.  Queen  Anne's 
R.  B.  T.  Reed,  6  PennewIH  (Del.)  228,  59  Atl. 
860;  Greswdl  v.  W.  &  N.  R.  B.  Co.,  2  Pen- 
newlll  (I>el.)  210,  43  Atl.  620.  Whether  the 
court  sholild  (1)  submit  the  case  to  the  Jury 
upon  the  evidence;  or  (2)  should  order  a 
nonsuit  when  the  plaintiff  has  rested  his 
case,  or  direct  a  verdict  for  the  defendant  If 
the  plaintlfF  should  decline  to  take  a  nonsuit; 
'or  (3)  should  direct  a  verdict  for  either  the 
plaintiff  or  the  defendant  at  the  close  of  the 
testimony — ^must  depend  upon  the  state  of 
the  evidence  in  the  particular  case,  at  each 
stage  thereof.  If  In  the  absence  of  contribu- 
tory negligence  on  the  part  of  the  plaintiff, 
there  is  any  evidence  of  negligence  on  the 
part  of  the  defendant  upon  which  the  jury 
can  properly  find  a  verdict,  or  If  the  conclu- 
sion to  be  drawn  therefrom  Is  debatable,  or 
rests  in  doubt,  though  the  facts  are  undisput- 
ed, or  If  the  evidence  Is  conflicting  In  regard 
to  any  material  fact,  the  case  should  be  sub- 
mitted to  the  jury.  If  the  plainUff  falls  to 
produce  any  evidence  of  negligence  on  the 
part  of  the  defendant,  or  If,  as  it  has  been 
said,  It  Is  manifest  as  a  conclusion  of  fact  or 
by  necessary  inference  that  those  acts  which 
the  law  regards  as  negligent  have  not  been 
shown,  or  If  proof  of  contributory  negligence 
arise  out  of  the  testimony  of  the  plaintiff  In 
the  first  Instance,  It  is  the  duty  of  the  court 
to  nonsuit  the  plaintiff.  If,  notwithstanding 
proof  of  the  negligence  of  the  defendant.  It 
obviously  appears  at  the  close  of  the  testi- 
mony that  the  injury  complained  of  was  due 
to  the  fault  or  negligence  of  the  plaintiff.  It 
Is  the  duty  of  the  court  to  direct  a  verdict 
for  the  defendant.  It  is  quite  impossible  to 
lay  down  any  well-deflned  rule  by  which  to 
determine  whether  the  question  of  contribu- 
tory negligence  shonld  be  found,  as  a  conclu- 
sion of  law,  uiwn  the  facts  presented;    and 


the  court  will  not  decide  the  question  with- 
out the  aid  of  the  Jury,  if  the  conclusion  to 
be  drawn  therefrom  Is  doubtful  and  uncer- 
tain. Queen  Anne's  R.  R.  v.  Reed,  supra. 
The  court,  In  submitting  this  case  to  the  Ju- 
ry, charged  them  upon  the  law  of  negligence 
as  follows :  "The  gist  of  this  action  Is  negli- 
gence, and  the  burden  of  proving  the  negli- 
gence of  the  defendant  company  rests  upon 
the  plaintiff  in  this  case.  If  there  was  no 
negligence  on  the  part  of  the  oomiMtny,  your 
verdict  should  be  for  the  defendant  Even 
If  there  was  negligence  on  the  part  of  the 
defendant,  yet  If  the  negligence  of  the  plain- 
tiff contributed  to  the  accident,  or  was  the 
proximate  cause  thereof,  your  verdict  should 
be  for  the  defendau: ;  for  he  would,  in  that 
case,  be  guilty  of  contributory  negligence. 
If  yon  believe  that  at  the  time  of  the  accl- 
d«it  each  party  was  using  such  reasonable 
care  as  the  circumstances  demanded,  then 
the  collision  was  simply  an  unavoidable  ac- 
cident, and  the  plaintiff  could  not  recover." 
The  third,  fourth,  fifth,  sixth,  and  seventh 
assignments  of  error  were  considered  togeth- 
er. They  each  related  to  the  admission  of 
evidence  on  behalf  of  the  plaintiff,  against 
objections  and  exceptions,  respecting  "a  cus- 
tom, general  and  uniform,  established  by  the 
defendant  company  for  Its  trolley  cars  to 
stop  and  allow  a  funeral  procession  to  pass 
across  Its  tracks  without  Interruption."  The 
custom  was  not  pleaded,  and  it  was  contend- 
ed that  it  was  not  competent  to  prove  it 
without  being  pleaded.  In  overruling  the  ob- 
jection the  court  said:  "In  the  case  of 
Foulke  ▼.  Wilmington  City  Railway  Com- 
pany, 6  PennewIH  (Del.)  368,  60  Atl.  973,  we 
admitted  this  same  question  upon  the  ground 
that  while  there  was  no  duty  resting  upon 
the  defendant  company  to  stop  and  allow  fu- 
neral processions  to  pass,  yet  if  they  had 
been  In  the  habit  of  doing  It,  and  thereby  In- 
duced, on  the  part  of  the  drivers  who  were 
familiar  with  the  custom,  the  belief  that  they 
would  stop.  It  altered  into  the  question  of 
the  driver's  negligence.  •  •  •  We  do  not 
think  It  Is  necessary  to  be  alleged  in  the  dec- 
laration." And  In  their  charge  to  the  Jury 
respecting  this  matter  the  conrt  further  said: 
"We  know  of  no  law  requiring  a  trolley  oar 
to  stop  at  the  Intersection  of  streets  and  wait 
until  a  funeral  procession  has  passed;  nor 
of  any  law  giving  to  a  funeral  procession  the 
right  of  way  over  cars  or  other  vehicles  or 
persons  properly  using  a  highway  of  this 
state.  If  by  courtesy  such  privilege  has  been 
given  by  trolley  cars  and  by  others  using  the 
highway,  such  courtesy  imposes  no  duty  up- 
on the  person  extending  the  courtesy,  nor 
does  It  in  any  manner  relieve  such  person 
from  all  reasonable  care  and  precaution  in 
so  using  the  highway  as  to  prevent  accident 
or  Injury.  If  you  should  find  from  the  evi- 
dence in  this  case  that  the  uniform  and  con- 
tinuous usage  or  practice  of  the  defendant 
company  had  been  to  stop  Its  cars  at  cross- 
ings and  wait  until  ^  funenl^  procession  p 
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paned  by,  aii4  tbat  aach  orage  waa  known  to 
And  relied  upon  by  tbe  driver,  the  plaintiff  In 
this  case,  at  the  time  ot  the  eccldent,  we 
say  to  yon  that  such  method  of  dealing  with 
the  public  on  the  part  of  the  company,  and  so 
known  to  the  driver,  may  be  taken  into  ac- 
count by  yon  in  estimating  the  degree  of  dili- 
gence required  of  the  plaintiff  in  looking  oat 
for  an  approaching  ear  before  he  crosaed  the 
railway  track;  for  in  sncb  case  be  might 
reasonably  presume  or  infer  the  continuance 
of  that  usage.  To  Justify  such  presumption, 
however,  such  nsage  mast  have  been  uniform 
and  continuous.  Even  then  tbe  failure  to 
observe  snch  usage  would  not  amount  to 
negligence  on  the  part  of  the  defendant  com- 
pany. It  would  not  relieve  the  driver  of  rea- 
sonable care  In  making  sncb  crossing.  He 
would  have  no  right  eo  to  presume,  If  be  ac- 
tually saw  the  car  coming  down  upon  hitn, 
or  if  by  the  reasonable  use  of  his  senses  be 
might  have  seen  its  approach.  It  may  be 
stated  that,  as  a  general  rule,  no  legal  right 
can  grow  out  of  mere  courtesy,  however  uni- 
form and  long-ooBtlnued ;  nor  will  such 
courtesy  impose  a  legal  obligation  upon  tbe 
person  extending  it" 

We  will  add  that  the  word  "custom"  is 
sometimes  used  syoooymously  with  "usage," 
meaning  a  course  of  dealing  which  derives 
its  legal  force  from  Assent,  ezpreae  or  im- 
plied; again,  as  aomething  Which  by  long 
usage  or  Judicial  sanctian  has  acquired  the 
force  ot  law,  and  la  binding  without  regard 
to  the  question  of  assent  29  A.  ft  B.  Ency. 
<rf  Law,  867.  Usages  in  Its  most  extensive 
meaning,  indndea  custiHn;  but  In  its  narrow- 
er signification  it  refers  to  a  general  habit, 
mode,  or  coBrae  ot  procedure.  12  Cye.  103a 
Oustoma  are  of  two  kinds,  general  and  par- 
ticular. Stlmmel  v.  Brown,  7  Houst  (Del.) 
219t  80  AtL  996.  A  general  custom  o^  not 
be  pleaded,  but  a  cnstom  obtaining  enly  In  ft 
particolar  district  or  nrtgbborhood  must  bjS 
pleaded.  Templeman  t.  Blddle^  1  Harr. 
(Del.)  1522.  The  aUegad  prmctice  ot  the  de- 
fendant company  to  stop  Ita  cars  and  permit 
a  funeral  procession  to  pass  without  inter- 
ruption was  not  a  custom  or  nsage  which 
had  the  force  and  effect  of  a  law,  binding 
upon  tbe  defendant  company.  It  was  a 
course  of  conduct  if  It  existed,  in  tbe  nature 
of  an  accommodation,  indulgence,  or  cour- 
tesy, prompted,  doubtless,  by  'considerations 
ot  respect  and,  if  known  among  drivers  In 
funeral  processions  to  exist  it  was  compe- 
tent to  prove  it  though  it  was  not  pleaded. 
In  the  case  of  Martin  v.  B.  &  F.  R.  R.  Co., 
2  Marv.  128,  42  AU.  442,  it  was  held  that 
where  a  traveler  knows  that  a  flagman  is 
liabitoally  stationed  at  a  crossing,  «nd  upon 
looking  finds  that  the  flagman  is  not  at  his 
post  giving  signals  of  danger,  he  has  a  right 
to  assume  that  a  train  is  not  about  to  pass. 
But  the  absence  or  negligence  of  the  flagman 
will  not  excuse  the  person  about  to  cross 
tike  tra.ck  from  using  every  reasonable  pre- 
caution that  an  ordinarily  prudent  and  care- 


ful person  would  iias.  It  appesrlng  that  the 
plaintiff  had  knowledge  of  the  existence  of 
the  alleged  usage  or  practice  on  the  part  of 
the  defendant  company,  at  and  before  the 
time  of  tbe  accident  evidence  ot  such  prac- 
tice was  properly  admitted,  in  order  that  the 
Jury  might  determine^  from  ail  the  facU  and 
circumstances  surrounding  the  case,  whether 
the  piaintifl  waa,  at  the  time  of  the  accident 
in  the  exercise  of  due  care  and  caution. 
What  will  constitute  negligence  or  want  ot 
due  care  may  depend  upon  the  observance  or 
nonobservance  of  a  nsage  or  practice  known 
to  exist  under  particolar  drcnmstances. 

The  eighth,  ninth,  and  tenth  assigmmento 
of  error  wen  considered  togethur.  Tbey 
each  related  to  the  admission  of  evidence  on 
behalf  of  tbe  plaintiff,  against  objections 
and  exceptions,  respecting  "the  condltiom  ot 
travel  on  Tatnall  street  whether  said  street 
was  much  nsed  at  ito  IntersecticMi  with  West 
Fourth  street  on  or  about  the  27th  day  ot 
April,  1904,  between  2  and  4  o'clock  in  the 
afternoon."  The  matter  of  travel  was  not 
pleaded.  It  was  not  necessary  to  do  so  in 
order  to  give  evidence  ot  It  As  tending  to 
show  the  necessity  for  a  greata  degree  of 
care  on  the  part  of  the  servants  of  the  de- 
fendant company  at  the  time  and  place  of 
the  accident  the  evidence  was  competent 

The  eleventh  assignment  ot  error  rdJitea 
to  the  action  of  tbe  court  in  overruling  the 
said  motions  made  by  counsel  for  the  de- 
fendant respecting  the  third  count  in  plain- 
tUTs  declaration.  In  practioev  a  yatletr  ot 
counts  often  ocean  in  respect  ot  the  came 
cause  of  action;  the  law  not  having  set  any 
limits  to  the  discretion  ot  the  pleader,  in 
this  respect  it  fairly  and  reasonably  exer- 
cised. Steph.  on  Plead.  26S.  The  pleadings 
in  a  case  are  not  evidence  of  the  matters 
pleaded.  And  a  count  in  a  declaration  npoo 
which  issue  has  been  taken  and  respecting 
which  no  evidence  is  introduced  at  tbe  trial 
is  harmless  to  the  defendant  upon  tbe  merits 
of  the  case.  In  this  case,  the  count  was 
abandoned  by  the  plaintiff,  and  the  Jury 
were  instructed  by  the  court  to  disregard  the 
count  altogether.  For  any  reason  shown, 
the  court  did  not  err  in  overruling  the  said 
several  motions  respecting  the  said  count 
After  a  careful  examination  and  oonsidera- 
Hon  of  the  record  and  brietB  ot  counsel,  and 
in  view  of  the  conflict  of  testimony  with 
regard  to  some  material  facts  in  issue,  it  is 
not  obvious  that  there  was  such  an  entire 
absence  ot  n^Ugcoce  on  the  part  of  the 
servante  ot  the  defendant  company  on  the 
one  hand,  or  that  there  was  such  contribu- 
tory negligence  on  the  part  of  the  plain- 
tiff on  the  other,  as  that  it  was  the  duty  of 
the  court  to  direct  a  verdict  for  tlie  de- 
fendant 

Under  all  tbe  circumstances  surrounding 
this  case,  it  is  the  opinion  ot  this  court  ttiat 
the  question  as  to.  whose  negligence,  if  any, 
was  the  proximate  cause  of  the  a.'^ldent 
was  properlj  submitted  to  tbe  Jury  aader 
Digitized  by  VJjOOQ  IC 
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the  iuMrnctlons  ^yen  by  tht  court  below; 
and  tbe  judgment  of  the  coort  Xuiovr  is 
therefore  affirmed. 


(S  Pen.  80) 

PUSET  &  JONES  CO.  t.  LOVB  et  aL 
(Supreme  Court  of  Delaware.     June  1,  1006.) 

CJONSTITUnONAI,  LAW— OBLIGATION   OV  OOM- 
TRACT — StOCKHOLDEKS*   LIABILITY. 

Gen.  St.  Kan.  1868.  e.  28,  I  32,  provided 
that,  on  return  nulla  bona  of  an  execution 
against  a  corporation,  it  might  be  issued  against 
any  stockholder  to  an  extent  equal  in  amount  to 
the  stock  held  by  him.  An  act  approved  in 
January  1899  (Iiaws  1898-99,  p.  85,  c.  10). 
amending  the  former  statute,  provides  that  on 
tbe  return  of  an  execution  nulla  bona  a  re- 
ceiver shall  be  appointed,  who  shall  sue  all  th« 
stockholdsra  for  the  benefit  of  all  creditora. 
Held  that,  as  against  a  creditor  of  a  Kansas 
corporation  who  obtained  a  judgment  prior  to 
the  latter  statute  and  was  seeking  to  satisfy 
his  claim  under  tbe  former  statute,  the  latter 
was  inoperative,  as  impairing  the  obligation  of 
contract. 

TEd.  Note.— For  cases  in  iwint.  see  Cent.  Dig. 
vol.  10,  Constitutional  liaw,  |  474.] 

Error  to  Superior  Court,  New  Castle  County. 

Suit  by  Charles  Love  and  another  against 
tbe  Pusey  &  Jones  Company.  Judgment  In 
f&Tor  of  plaintiffs,  and  defendant  brings  er- 
ror.   Affirmed.  . 

Argued  before  NICHOLSON,  Gb.,  and 
8PRDANCB  and  OBUBB.  JJ. 

Benj.  Nlelds,  for  plalntlfCs  in  error.  Harry 
Bmnions,  for  defaidants  In  error. 

NICHOLSON,  Ch.  This  was  an  action 
brought  In  tbe  Superior  Court  for  New  Castle 
county  by  Chqrles  Love  and  Grant  Homaday, 
assignees  of  the  Bank  of  Ft.  Scott,  plaintiff 
below,  agnlnst  the  Pusey  &  Jones  Company, 
a  corporation  of  tbe  state  of  Delaware,  as- 
serting its  liability  under  the  provisions  of 
tbe  Constitution  and  laws  of  the  state  of  Kan- 
sas for  a  debt  due  to  the  plaintiff  below,  as 
assignee  of  tbe  Bank  of  Ft  Scott,  from  tbe 
Parkinson  Sugar  Company,  a  corporation  of 
tbe  state  of  Kansas,  in  which  the  defendant 
was  a  stockholder,  being  tbe  owner  and  hold- 
er of  six  shares  of  the  capital  stock,  of  tbe 
par  yalbe  of  $100  each.  Tbe  Constitution  of 
the  state  of  Kansas  provided  (article  12,  (  2) 
as  follows:  "Duej>(  from  corporations  shall 
be  secured  by  individual  liability  of  the 
stockholders  to  an  additional  amount  equal 
to  tbe  stock  owned  by  each  stockholder, 
and  such  other  means  as  shall  be  provided 
by  law,  but  such  indlridual  liabilities  shall 
not  apply  to  railroad  icorporations,  nor  cor- 
porations for  religions  or  cliaritable  pur- 
poses." Tbe  General  Statutes  of  1868  of 
that  state  (chapter  28)  contained  the  follow- 
ing provisions: 

"Sec.  82.  If  any  execution  shall  have 
been  issued  against  the  property  or  effects  of 
a  corporation,  except  a  railway  or  religious 
or  charitable  corporation,  and  there  cannot 
be  found  any  property  wbereon  to  levy  such 
execution,   then   execntloB   may   be  issued 


against  any  of  tbe  stockholders,  to  aa  ex- 
tent equal  in  amount  to  the  amount  of  stock 
by  him  or  her  owned,  together  with  any 
amount  umpald  thereon;  but  no  execution 
shall  issue  against  any  stockholder,  except 
upon  an  order  of  tbe  court  in  which  the 
action,  suit  or  other  proceeding  shall  have 
been  brought  or  instituted,  made  upon  motion 
in  open  court,  after  reasonable  notice  in 
writing  to  tbe  person  or  persons  sought  to 
be  charged;  and,  upon  such  motion,  sudb 
court  may  order  execution  to  issue  accord- 
ingly; or  the  plaintiff  in  tbe  execution  may 
proceed  by  action  to  charge  tbe  stockboldwa 
with  tbe  amount  of  bis  judgment" 

"Sec.  40  [as  amended  in  1883  by  Laws 
1883,  p.  88,  c.  46].  A  corporation  is  dissolved 
-•-first,  by  tbe  expiration  of  the  time  limited 
in  its  charter;  second,  by  a  judgment  of 
dissolution  rendered  by  a  court  of  com- 
petent jurisdiction;  but  any  such  corpora- 
tion shall  be  deemed  to  be  dissolved  for  the 
purpose  of  enabling  any  creditors  of  such 
corporation  to  prosecute  suits  against  the 
stockbolders  thereof  to  enforce  tbelr  In- 
dividual liability,  if  it  be  shown  that  such 
corporation  has  suspended  business  for  more 
than  one  year,  or  that  any  corporation  now 
so  suspended  from  business  shall  for  three 
months  after  the  passage  of  this  act  fail  to 
resume  its  usual  and  ordinary  business." 

"Sec.  44.  If  any  corporation,  created  under 
this  or  any  general  statute  of  this  state,  ex- 
o^t  railway  or  charitable  or  relig^ious  cor- 
porations, be  dissolved,  leaving  debts  unpaid, 
•nits  may  be  brought  against  any  person  or 
persons  who  were  stockholders  at  the  time 
ef  such  dissolution,  without  Joining  the  cor- 
poration in  such  suit;  and  if  Judgment  be 
rendered,  and  execution  satisfied,  tbe  de- 
fendant or  defendants  may  sue  all  who  were 
stockholders  at  tbe  time  of  dissolution,  for 
tbe  recovery  of  the  portion  of  such  debt 
for  which  they  were  liable,  and  the  execution 
upon  the  judgmrat  shall  direct  the  c6Uectlon 
to  be  made  from  the  property  of  each  stock- 
bolder  respectively;  and  If  any  number  of 
stockholders  (defendants  In  the  case)  shall 
not  have  property  enough  to  satisfy  his  or 
their  portion  of  the  execution,  then  tbe 
amount  of  deficiency  shall  be  divided  equally 
among  all  the  r^nainlng  stockbolders  and 
collections  made  accordingly,  deducting  from 
the  amount  a  sum  in  proportion  to  tbe 
amount  of  stock  owned  by  the  plaintiff  at  the 
time  tbe  company  dissolved." 

The  plaintiffs'  amended  declaration,  after 
reciting  the  above  constitutional  and  statu- 
tory provisions,  alleges  as  follows:  "That  the 
said  tbe  Parkinson  Sugar  Company  was  in- 
corporated and  organized  for  manufacturing 
purposes,  and  was  not  a  railway,  religious, 
or  charitable  corporation.  That  it  bad  a 
capital  of.  one  hundred  and  seventy-five  ttaou- 
sand  dollars  ($175,000),  divided  Into  seven- 
teen hundred  and  fifty  shares,  of  the  par 
value  of  one  hundred  dollars  each.  That  the 
said  tbe  Pusey  &  Jones  €!ompany,  the  defaid-^ 
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ant  in  tlils  action,  at  tbe  time  of  the  dis- 
solution of  tbe  said  tbe  Parkinson  Sagax 
Company,  hereinafter  mentioned,  and  for 
ten  years  last  past,  was  and  has  been  the 
owner  and  holder  of  six  shares  of  the 
capital  stock  of  the  said  the  Parkinson  Sugar 
Company.  That  on  or  about  the  fifteenth 
day  of  Angust,  1896,  an  action  was  com- 
menced in  the  district  court  of  Bourbon  coun- 
ty, in  the  state  of  Kansas,  In  which  the  said 
the  Parkinson  Sugar  Company  was  defend- 
ant. That  said  action  was  founded  upon  cer- 
tain promissory  notes  held  by  said  plalntllT 
against  the  said  defendant,  to  secure  the  pay- 
ment of  which  said  notes  certain  mortgages 
were  executed  and  delivered  by  said  defend- 
ant to  said  plaintier,  which  said  mortgages 
were  secured  upon  certain  pieces  and  par- 
cels of  land  situate  in  Bourbon  county  afore- 
said. That  on  the  twenty-fourth  day  of 
September,  1896,  a  judgment  was  entered 
upon  said  action  in  said  conrt,  in  favor  of 
said  plaintiff,  the  Bank  of  Ft.  Scott,  and 
against  the  said  defendant,  the  Parkinson 
Sugar  Company,  for  the  sum  of  fifteen  thou- 
sand eight  hundred  and  seventy  dollars  and 
eighteen  cents  ($15,870.18),  with  interest 
thereon  from  said  date  at  the  rate  of  10 
per  centum  per  annum,  and  said  mortgaged 
premises  were  charged  with  the  payment  of 
said  judgment.  That  on  the  sixteenth  day 
of  November,  1896,  an  order  of  sale  was  is- 
sued upon  said  judgment,  known  under  tbe 
Kansas  practice  as  a  'special  execution,'  for 
the  puriMse  of  selling  the  real  estate  de- 
scribed in  said  judgment.  That  on  tbe 
twenty-flrst  day  of  December,  1896,  said  or- 
der for  sale  was  enjoined  by  an  injunction 
Issued  by  Hon.  Frederick  ScovlIIe,  probate 
judge  of  Bourbon  county,  state  of  Kansas, 
which  said  injunction  was  afterwards  dis- 
solved. That  on  the  twenty-fifth  day  of 
August,  1899,  the  Bank  of  Ft  Scott  regularly 
assigned  Its  aforesaid  judgment  against  the 
said  the  Parkinson  Sugar  Company  unto  the 
said  Charles  Love  and  Grant  Homaday,  the 
plalntlfFs  in  this  action.  That  on  the  fourth 
day  of  September,  1899,  an  alias  order  of 
sale  was  Issued  to  sell  the  real  estate  de- 
scribed In  said  Judgment  of  said  plaintiffs 
against  the  said  the  Parkinson  Sugar  Com- 
pany, under  which  alias  order  said  real 
estate,  which  constituted  all  the  property  of 
the  said  the  Parkinson  Sugar  Company,  was 
sold  for  the  sum  of  thirteen  thousand  and 
fifty  dollars,  ($13,050.00),  which  said  sum. 
of  thirteen  thousand  and  fifty  dollars,  less 
two  hundred  and  thirteen  dollars  and  thirty 
cents  ($213.30)  costs,  was  on  the  eighth  day 
of  October,  1899,  applied  as  a  credit  upon 
said  judgment,  leaving  a  balance  of  seven 
thousand  four  hundred  and  ninety-seven  dol- 
lars and  five  cents  ($7,497.05)  due  thereon. 
That  on  the  eighteenth  day  of  June,  1900, 
the  first  general  execution  was  Issued  upon 
said  Judgment  to  collect  the  balance  due 
thereon,  and  on  the  thirteenth  day  of  August, 
1900,  tbe  sheriff  made  return  of  said  execu- 


tion, as  follows:  'Received  this  writ  Jane 
18,  1900.  I  made  diligent  search  and  In- 
quiry for  property  of  the  within  defendant 
on  which  to  levy,  and  there  cannot  be  found 
any  property  whatever  to  levy  this  execu- 
tion belonging  to  the  within  defendant,  the 
F'arkinson  Sugar  Company.  I  return  this 
execution  wholly  unsatisfied.  No  property 
found.  This  13th  day  of  August,  1900.  W. 
B.  Brooks,  Sheriff,  J.  B.  Ball,  Deputy  Sher- 
iff.' That  tbe  said  the  Parkinson  Sugar  Com- 
pany continued  In  business  until  the  ninth 
day  of  October,  1899,  on  which  date  it  sus- 
pended business,  which  It  has  never  since 
resumed." 

Upon  this  statement  of  facts  the  plalntliSs 
claim  that  under  the  provision  of  the  Consti- 
tution and  statutes  of  the  state  of  Kansas, 
above  recited,  they  are  entitled  to  recover 
from  the  defendant  the  sum  of  $600  (that 
being  the  par  value  of  his  stodc  In  the  said 
the  Parkinson  Sugar  Company),  with  Inter- 
est thereon  from  the  1st  day  of  September, 
1901,  as  and  for  the  said  defendant's  individ- 
ual liability  as  a  stockholder  of  the  said  su- 
gar company  for  the  dues  or  debts  of  the 
said  company.  The  defendant  by  leave  of 
the  court  filed  special  pleas  to  the  plalntlflk^ 
amended  declaration,  setting  forth  at  length 
the  provisions  of  an  act  passed  by  the  Legis- 
lature In  December,  1898,  and  approved  Jan- 
uary 7,  1899,  by  which  the  defendant  claims 
that  the  Legislature  of  Kansas  amended  the 
above-recited  act  of  1868,  so  as  to  repeal  tbe 
provisions  upon  which  the  defendant's  liabil- 
ity depends,  and  denies  any  liability  tmder 
the  provision  of  the  (institution  of  Kansas, 
above  quoted,  independently  of  legislation. 
Laws  1898-99,  p.  27,  c.  10.  The  ammdlng 
statute  is  quoted,  as  follows: 

"Sea  14.  That  section  32,  chapter  23,  of 
the  General  Statutes  of  1868,  be  and  the 
same  is  hereby  amended  to  read  as  follows: 
'Sec  32.  If  any  execution  shall  have  been  Is- 
sued against  the  property  or  effects  of  a  cor- 
poration, and  there  cannot  be  found  any 
property  upon  which  to  levy  such  execution, 
such  corporation  shall  be  deemed  to  be  insol- 
vent, and  upon  application  to  the  conrt  from 
which  said  execution  was  Issued  or  to  the 
judge  thereof,  a  receiver  shall  be  appointed, 
to  close  up  the  affairs  of  said  corporation. 
Such  receiver  shall  immediately  Institute  pro- 
ceedings against  all  stockholders  to  collect 
unpaid  subscriptions  to  tbe  stock  of  such  cor- 
poration, together  with  the  additional  liabil- 
ity of  such  stockholders  equal  to  the  par  val- 
ue of  the  stock  held  by  each.  All  coilecttons 
made  by  the  receiver  shall  be  held  for  tbe 
benefit  of  all  creditors,  and  shall  be  disburs- 
ed in  such  manner  and  at  such  times  as  the 
court  may  direct  Should  the  collections 
made  by  the  receiver  exceed  the  amount  nec- 
essary to  pay  all  claims  against  such  cor- 
poration, together  with  all  costs  and  expen- 
ses of  the  receivership,  the  remainder  shall 
be  distributed  among  the  stockholders  from 
whom  collections  plwv<|  been  made,   as  the 
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court  may  direct;  end  In  the  event  asj 
stockholder  has  not  paid  the  amount  due 
from  him  the  stockholdere  making  payment 
shall  be  entitled  to  an  assignment  of  any 
Judgment  or  judgments  obtained  by  the  re> 
oelTer  against  such  stockholder,  and  may  en- 
force the  same  to  the  extent  of  his  proi)or- 
tion  of  claims  paid  by  them.' 

"Sec.  15.  That  section  46,  diapt»  23,  of 
the  General  Statutes  of  1868,  be  and  the 
same  is  hereby  amended  to  read  as  follows: 
'Sec.  46.  The  stockholders  of  every  corpora- 
tion, except  railroad  corporations  or  corpo- 
rations for  religious  or  charitable  purposes 
shall  be  liable  to  the  creditors  thereof  for 
any  unpaid  subscriptions,  and  In  addition 
thereto  for  an  amount  equal  to  the  par  value 
of  the  stock  o-wned  by  them,  such  liability  to 
be  considered  an  asset  of  the  corporation  in 
the  event  of  Insolvency,  and  to  be  collected 
by  a  receiver  for  the  benefit  of  all  creditors.' " 

"Sec.  17.  Sections  6,  9,  24,  82,  41,  44  and 
46  of  chapter  23  of  the  General  Statutes  of 
1868  are  hereby  repealed." 

The  plaintiffs  demurred  to  all  the  special 
pleas,  and  the  court  sustained  the  demurrer, 
and  on  election  of  the  defendant's  attorneys 
a  final  judgment  was  entered  in  favor  of  the 
plaintiffs. 

A  precisely  similar  action  was  brought  in 
the  Circuit  Court  of  the  United  States  for 
the  Southern  District  of  New  York  prior  to 
the  passage  of  the  act  of  1898-99  which 
amended  the  statute  of  1868  as  above,  and 
final  Judgment  was  entered  for  the  plaintiff. 
76  Fed.  687.  That  judgment  was  afilrmed 
by  the  Circuit  Court  of  Appeals.  51  U.  S. 
App.  536,  83  Fed.  288,  28  G.  O.  A.  404.  The 
defendant  thereupon  applied  for  and  obtain- 
ed a  writ  of  certiorari  (168  U.  S.  710,  18 
Sup.  Ct  950),  and  finally  in  the  Supreme 
Court  all  the  questions  Involved  were  ex- 
haustively discussed  and  settled  in  an  elab- 
orate opinion  by  Mr.  Justice  Brewer.  Whit- 
man V.  Oxford  National  Bank,  176  U.  S. 
.562,  20  Sup.  Ct  477,  44  L.  Ed.  587.  It  wa» 
held  by  the  Supreme  Court  in  that  case  that 
the  liability  which  by  the  Constitution  and 
laws  of  Kansas  (statute  of  1868)  was  de- 
clared to  rest  upon  the  individual  stock- 
holder was  not  "open  to  Judicial  condemna- 
tion," was  "contractual  In  its  nature,  though 
statutory  in  its  origin,"  and  that  "an  action 
therefor  could  be  maintained  in  any  court  of 
competent  Jurisdiction."  That  case  leaves 
nothing  open  to  discussion  with  regard  to 
the  liability  of  the  defendant  prior  to  the 
passage  of  the  act  of  1888,  and  the  only  ques- 
tion before  us  under  this  writ  of  error  Is  a* 
to  how  far.  If  at  all,  the  act  of  1889  could 
validly  operate  to  repeal  the  right  of  action 
in  favor  of  creditors  given  by  the  Kansas 
statute  of  1868,  so  far  as  creditors  are  con- 
cerned whose  debts  accrued  prior  to  the  re> 
peal.  If  construed  so  as  to  affect  such  cred- 
itors, would  It  "impair  the  obligation  of  the 
contract,"  in-  violation  of  the  Constitution  of 
the  United  States,  and  be  to  that  extent  to* 


▼olid,  as  contended  by  the  plaintiff  below, 
respondent  above?  In  other  words,  must  th« 
statute  of  1898-99  be  given  prospective  opera- 
tion only? 

The  accepted  principles  by  which  all  oourti 
ate  gnided  in  the  application  of  ,that  provi- 
sion of  the  federal  Constitution  are  given  by 
Judge  Cooley  on  pages  344-316  of  his  treatise 
on  Constitutional  Limitations:  "Any  law 
which  in  its  operation  amounts  to  a  denial 
or  obstruction  of  the  rights  accruing  by  a 
contract,  though  professing  to  act  only  as  a 
remedy,  is  directly  obnoxious  to  the  prohibi- 
tion of  the  Constitution."  McCracken  v. 
Hayward,  2  How.  608,  11 L.  Ed.  397 :  "What- 
ever belongs  merely  to  the  remedy  may  be  al- 
tered according  to  the  will  of  the  state,  pro- 
vided the  alteration  does  not  impair  the  ob- 
ligations contracted ,  and  it  does  not  impair 
it,  provided  it  leaves  the  parties  a  substan- 
tial remedy,  according  to  the  course  of  Jus- 
tice as  it  existed  at  the  time  the  contract 
was  made.  Cooley,  Const.  Lim.  (6th  Ed.) 
346,  Bronson  v.  Kinzie,  1  How.  316,  11  Ii. 
Ed.  143.  and  a  multitude  of  authorities  cited 
in  the  notes."  Cases  applying  these  princi- 
ples are  as  numerous  as  the  statutes  that 
seem  to  be  near  the  dividing  line  so  descrit)- 
ed,  a  line  which  In  the  very  nature  of  things 
It  is  most  dlfllcult  to  draw  In  many  cases. 

In  the  case  before  us  the  constitutional 
question  Is  left  open  for  this  court  to  pass 
upon,  because,  although  it  has  been  presented 
to  the  only  tribunal  which  can  conclusively 
decide  it— the  United  States  Supreme  Court 
—that  court  declined  to  express  an  opinion 
upon  it,  deciding  the  case  presented  upon 
other  grounds.  Evans  v.  Nellis,  187  U.  S. 
280,  23  Sup.  Ct  74,  47  h.  Ed.  173.  We  also 
find  that  the  courts  of  Kansas  have  not 
passed  upon  It  In  the  first  of  the  two 
cases  In  which  the  present  question  is  raised 
in  the  state  of  Kansas  (Waller  v.  Hamer, 
65  Kan.  174,  68.  Pac.  187)  action  was  brought 
by  the  receiver  under  the  act  of  188S-89,  and 
the  court  says:  "One  other  question  is  ar- 
gued by  counsel  for  plaintiff  In  error  which 
may  arise  upon  a  future  trial.  It  Is  con- 
tended that  the  act  of  1898,  as  applied  to 
the  facts  in  this  case,  is  retroactive  in  Its 
operation  and  Impairs  the  obligation  of  the 
contract  sued  on  in  this  case.  SufiSce  it  to 
say  that  as  to  the  plaintiff  In  error,  it  does 
not  impair  his  obligation  or  deprive  him  of 
any  right  he  had  prior  to  its  passage."  In 
the  second  and  last  Kansas  case  (Henley  y. 
Stevenson,  67  Kan.  7,  72  Pac.  519)  the  court 
says:  "As  the  Judgment  against  the  corpora- 
tion In  the  case  at  bar  was  not  rendered  un- 
til February  15,  1900,  or  more  than  a  year 
after  the  remedy  by  motion  for  order  award- 
ing execution  against  stockholders  in  corpo- 
rations for  the  collection  of  corporate  judg- 
ments was  repealed,  and  as  the  record  In 
this  case  is  silent. as  to  any  contractual  lia- 
bility existing  between  Stevenson  and  the 
corporation  prior  to  the  taking  effect  of  tha 
act  of  1888.  It  follows  of  necewitj  fbat  th«2 
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order  was  wlfboot  authority  of  la'w,  la  eitt>- 
neous,  and  must  be  reversed." 

Now,  although  this  may  be  construed  to 
be  an  Intimation  on  the  part  of  the  Kansaa 
Supreme  Court  that  Its  decision  would  have 
be<!u  different  had  the  Judgment  been  enter- 
ed, or  had  a  contractual  liability  been  shown 
to  exist  prior  to  the  taking  effect  of  the  act 
of  1808,  yet  It  cannot  be  taken  as  an  author- 
ity for  the  proposition  that  the  act  of  1898 
could  have  no  retroactive  ^ect  These  two 
cases,  the  only  Kansas  cases  in  which  the 
effect  of  the  statute  of  1898  Is  involved,  con 
tribute  so  little  to  the  solution  of  the  ques- 
tion that  it  Is  not  worth  while  to  state  them 
at  greater  length ;  but  In  the  case  of  Wood- 
worth  V.  Bowles,  61  Kan.  669,  60  Paa  331, 
the  reasoning  of  the  court  In  holding  another 
somewhat  similar  statute  to  be  invalid>  so 
far  as  It  was  meant  to  be  retroactive,  would 
seem  to  Involve  a  similar  ruling  upon  the 
statute  now  before  us.  This  case  of  Wood- 
worth  T.  Bowles  Is  cited  at  considerable 
length  In  the  only  case  in  which  the  precise 
question  before  us  under  this  writ  of  error 
is  discussed  and  decided.  Evans  t.  Nellts 
(C.  C.)  101  Fed.  920  et  seq.,  the  same  case 
that  was  referred  to  above  as  baring  been 
carried  to  the  Supreme  Court  (187  U.  S.  271- 
280,  23  Sup.  Ct.  74,  47  L.  Ed.  178).  This 
'  was  an  action  brought  in  tiie  Circuit  Court 
of  the  United  States  for  the  Nortbem  Dis- 
trict of  New  Tork  by  the  receiver  of  a  Kan- 
sas corporation  appointed  In  accordance  with 
tbe  provisions  of  the  act  of  1898-99,  and  In 
every  essential  particular  is  identical  with 
the  case  before  us,  raising  the  same  issues; 
the  only  difference  'b^lng  that  In  the  case  of 
Bvans  ▼.  Nellls  tlie  action  was  brought 
against  a  stodcholder  of  an  Insolvent  Kan- 
sas corporation  under  the  statute  of  1898-89, 
while  in  the  case  before  us  it  was  brought 
under  the  statute  of  1868.  Crissey  and  Street- 
er  were  the  two  judgment  creditors  of  the 
Insolvent  corporation  in  that  case  and  tlie 
court,  after  stating  the  points  decided  by  the 
Supreme  Court  in  the  case  of  Wldtman  v. 
Oxford  National  Bank,  above  cited,  proceeds 
to  analyze  and  contrast  the  statutes  of  1868 
and  1898-90  as  follows: 

"Applying  the  law  of  the  Wbltman  Case 
directly  to  the  facts  now  before  the  court,  It 
will  be  seen  that  the  defendant  was  only  lu- 
der  obligation  to  pay  the  Crissey  and  Street- 
er  judgments  and  such  other  debts  as  ware 
reduced  to  Judgment.  If  he  had  a  defense 
against  any  of  these  Judgment  creditors,  he 
could  assert  it  If  he  were  required  to  pay, 
he  conid  himself  compel  other  stockholders  to 
contribute.  Having  paid  all  the  Judgment 
creditors,  his  obligation  ceased.  Hoyt  t. 
Bunker,  60  Kan.  574,  32  Fac.  126.  On  tbe 
other  hand,  Crtssey  and  Streeter  wers  vest- 
ed with  certain  important  and  valuable  rights 
under  the  contract  between  them  and  the 
stockholders.  They,  as  Individuals,  could  en- 
force their  judgments  against  any  stockholder 
wherever  found.   They  were  not  called  upon 


to  share  tbe  amount  so  recovered  witti  simple 
eontract  creditors,  or  to  pay  any  part  there- 
of to  a  receiver,  or  as  costs  and  fees  of  the 
officers  of  tbe  court.  If  one  of  these  Judg- 
ment creditors  were  the  first  to  sue  a  solvent 
stockholder  whose  liability  was  equal-  to  tlie 
amount  of  the  judgment,  his  debt  was  safe. 
This,  then,  was  the  situatlan  when  the  law  of 
1899  went  into  operation.  The  new  law 
wrought  a  sweeping  and  radical  changfe  New 
Uafoilltles  are  created  and  new  remedies  are 
provided.  Section  23,  as  amoided,  provides 
for  the  appointment  of  a  receiver  upon  an 
execution  being  returned  nulla  bona.  Tlie 
t«oelver  so  appohited  shall  close  up  the  af> 
fairs  of  such  corporation  and  shall  immedi- 
ately institute-  proceedings  agahist  all  the 
stodfhoiders  to  collect  -nnjpaid  subscriptions 
and  the  additional  liability.  The  money  thus 
collected  shallbe  held  for  the  l>eneflt  of  all 
the  creditors  and  afa»II  be  ased  under  the 
direction  6t  the  court  to  pay  the  costs  and 
expenses  of  tbe  rec^vership  and  all  claims 
against  such  corporation.  Any  Judgmmt  ol>- 
tained  by  ttie  reoei^er  against  a  stockholder 
who  lias  not  paid  the  amount  due  from  him 
may  be  assigned  to  tbe  stockholders  who  bave 
paid,  and  enforced  by  them  against  the 
delinquent  stockholder  for  his  prc^mrtionate 
amount  Section  46,  as  amended,  provides 
that  the  stodcbolders  shall  be  liable  to  tlie 
eredltors  for  unpaid  snbsci^tlons,  and  in 
addition  thereto  on  amount  equal  to  tlie 
par  value  of  tbe  stock  owned  by  them,  sncb 
liability  to  be  «n  asset  of  the  corpontton,  to 
be  collected  by  a  receiver  for  the  benefit  of 
all  the  creditors.  Under  the  former  law  tlie 
stockholder's  additional  liability  was  an  obli- 
gation to  pay  tbe  Judgment  creditor  wbo  was 
unable  to  <coUect  his  debt  from  the  corpora- 
tion. Under  the  present  law  this  liability  is 
an  asset  of  tlie  corporation  for  tbe  benefit 
of  all  the  ciBdltors.  Under  tlie  former  law 
tbe  right  to  collect  iiis  Judgment  nested  with 
the  Judgment  creditor.  He  could  act  Im- 
mediately. Nothlns  but  bis  own  laches  could 
impair  this  right  Under  tbe  latter  law  tlie 
Judgment  creditor  has  no  advantage  over  the 
most  negligent  and  supine  contract  creditor. 
All  alike  must  trust  to  tbe  discretioB  of  tbe 
receivOT.  If  be  falls  in  duty,  tb«  debt  of  tite 
Judgment  creditor  is  lost  In  one  case  the 
entire  ladebtednesa  of  tlie  stockholder  was 
ai^lied  without  diminution  upon  tbe  Judg- 
ment In  the  other  case  tlie  entire  amount 
collected  may  by  order  of  tbe  court  be  de- 
voted to  the  payment  of  the  receiver's  com- 
missionB,  costs,  and  expenses.  Under  tbe  for- 
mer law  tbe  stoddiolder  could  avail  liim- 
aelf  of  any  defense,  counterclaim,  or  set-off 
he  might  bave  against  tbe  pursuing  creditw. 
These  defenses  bo  longer  exist  Undor  tbe 
formw  law,  when  be  had  paid  tbe  Judgment 
credltorst  ttie  liability  of  the  stockholder  end- 
ed. Now  be  must  pay  the  entire  amount  to 
the  receiver,  even  though  it  be  twice  tlie 
amount  necessary  to  pay  the  corporation's 
debts.    Whether  any  of  tbe  b^am»y|e>i«- 
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tamed  or  not  depends  largely  apon  the  econ- 
omy, prudence,  and  honesty  of  the  recelyer. 
In  Bbort,  the  new  law  destroys  absolutely  all 
rights  which  the  judgment  creditor,  qua  a 
judgment  creditor,  poasessed,  takes  away  all 
right  of  independent  action,  and  compels 
him  to  share  pro  rata  with  all  the  creditors. 
As  to  the  stockholder.  It  deprives  him  of  de> 
fttises  which  would  defeat  the  former  action, 
compels  a  full  payment  when  a  partial  pay- 
ment was  oftentimes  sufficient,  and  devotes 
the  amount  recovered  to  the  payment  of 
obligations  not  mentioned  in  the  former 
statute.  It  Is  not  difficult  to  suppose  a  case 
where  a  stockhcdder,  absolutely  safe  from 
pnrsnit  onder  the  former  act,  may  be  finan- 
cially mined  sader  the  present  act.  For  in- 
stance, where  a  stoclcholder  was  sued  for, 
say  $10,000,  hy  the  only  judgment  credit- 
or, if  the  judgment  creditor  owed  tke  Stock- 
holder the  sum  of  $10,000,  It  Is  manifest  that 
he  could  not  recover.  Or,  asatnne  a  sltnatioa 
where  the  entire  amount  recovered  is  conp 
Bomed  in  paying  the  expenses  of  the  receiver- 
ship. In  the  flrst  of  these  instances  the  re- 
ceiver takes  money  which  ooohi  not  be  col- 
lected under  the  former  act;,  in  the  second, 
he  applies  the  money  collected  to  the-  pay- 
ment of  obligations  which  are  created  for 
the  first  time  by  the  act  of  1899,  and  which 
are  not  'dues  from  corporations.'  Ward  v. 
Joslin  (C.  C.)  100  Fed.  670.  It  is  true  that 
under  the  prior  statute  in  certain  circumstan- 
ces an  equal  amount  might  be  recovered;  but 
the  stockholder  might  discharge  his  entire  ob- 
ligation by  paying  much  less  than  the  full 
amount  Under  the  present  law  his  liability 
is  Increased  by  compelling  him  to  pay  the 
full  amount  and  by  applying  it  in  payment  of 
an  entirely  new  class  of  obligations. 

"Since  the  trial  of  this  action  the  Supreme 
Court  of  Kansas,  in  the  case  of  Woodworth 
V.  Bowles,  60  Pac.  331,  61  Kan.  669,  has  de- 
clared unconstitutional  similar  provisions  of 
the  Kansas  statute  relating  to  the  liability 
of  stockholders  In  banks.  Section  66,  c.  47, 
p.  119,  of  the  act  of  1897,  provides  that  the 
receiver  shall,  after  the  expiration  of  one 
year,  institute  the  iHroper  proceedings  in  the 
name  of  the  bank  for  the  collection  of  the 
liability  of  tbe  stockholders  to  be  distributed 
pro  rata  among  tbe  creditors.  No  action  by 
creditors  against  stockholders  shall  be  main- 
tained Tmless  it  shall  appear  to  the  satis- 
faction of  the  court  tliat  the  receiver  has  fail- 
ed to  begin  the  action  as  required  by  law. 
The  court  held  that  If  the  statute  were  given 
a  retroactive  construction  It  was  invalid,  be- 
cause it  deprived  creditors  of  their  right 
to  maintain  proceedings  against  the  stock- 
liolders,  or,  at  least,  postponed  that  right  for 
a  year.  The  court  says:  'The  act  of  1887 
does  not  assume  to  abrogate  the  contract  or 
relieve  the  stockholder  from  liability,  bat  It 
does  assume  to  do  two  other  things:  First, 
to  suspend  for  one  year  the  pursuit  by  tbe 
creditor  of  the  special  remedy  afTorded  by 
tbe  laws  in  existence  at  the   time  of  the 


making  of  tbe  contract;  and,  second,  to  de- 
prive the  creditor  of  such  remedy  altogether 
if  the  receiver  at  the  end  of  the  year  should 
Institute  an  action  for  him  and  for  tbe  other 
creditoira,  in  which  last-mentioned  case  the 
fund  collected  by  the  receiver  is  to  be  dis- 
tributed pro  rata  between  all  the  creditozs. 
•  •  •  If,  howev«,  the  new  enactment,  al- 
thougb  not  designed  to  affect  the  substantial 
right,  does  nevertheless  embarrass  or  substan- 
tially  delay  the  creditor  in  the  collection  of 
the  debt,  it  will  be  held  to  liave  Impaired  the 
obligation  of  the  contract  We  deem  section 
65  of  the  law  of  1897,  in  Its  application  to 
existing  contracts  between  stocktaoidera  and 
creditors,  to  l>e  an  enactment  of  the  latter 
kind.  •  *  *  If  the  receiver  should  instl- 
tnte  an  action  and  collect  tbe  UabUity,  even 
ttaongb  every  stockholder  should  be  solvent 
and  should  discharge  his  liability  In  full,  tbe 
creditor  might,  nevertheless,  not  receive  foil 
payment  of  his  claim.  He  must  share  with 
other  creditors.  •  •  •  vigilance  and  dili- 
gence on  the  part  of  a  creditor  in  the 
pursuit  of  one  or  the  other  of  his  remedies 
in  one  or  another  of  the  contingoicies  stat- 
ed, might  avail  to  secure  the  payment  of  bis 
clahn  in  full.  Under  the  statute  as  it  now  ex- 
ists, vigilance  and  diligence  may  avail  noth- 
ing.' 

"It  is  thought  that  tbe  logic  of  this  <vln- 
ion  when  applied,  in  similar  circumstances, 
to  tbe  law  of  1899  in  its  retroactive  aspect, 
must  result  in  a  similar  judgment  In  Bnm- 
son  V.  KInzle,  1  How.  311,  11  L.  Ed.  148,  the 
Supreme  Court  decided  that  where  a  mort- 
gage contained  a  power  to  the  mortgagee  to 
sell  on  breach  and  therd>y  pay  the  debt  a 
subsequent  law  giving  the  mortgagor  12 
months  to  redeem  and  prohibiting  the  prop- 
erty from  being  sold  for  less  than  two-thirds 
its  appraised  value,  so  altered  tbe  remedy  as 
to  Impair  the  obligation  of  the  contract 
Barnltz  v.  Beverly,  163  U.  &  118,  16  Sup.  Ot 
1012,  41  L.  Ed.  93.  It  is  true  that  a  law  will 
not  ordinarily  be  declared  unconstitutional 
on  tbe  objection  of  one  whose  interests  are 
not  injuriously  affected  by  the  objectionable 
features.  If  the  accusations  against  tbe  act 
In  question  were  only  those  which  might  be 
luresented  by  tbe  judgment  credttors,  whose 
rlgbts  have  manifestly  been  invaded,  there 
might  be  more  difficulty  In  declaring  it  In- 
valid. There  are,  howevw,  exceptions  to  tbe 
general  rule  which  are  stated  by  Judge  Oool- 
ey  to  be  found  in  cases  'where  it  is  evident 
from  a  contemplation  of  the  statute  and  of 
the  purpose  to  be  accomplished  by  it  that  it 
would  not  have  been  passed  at  all,  except  as 
an  entirety,  and  that  the  general  purpose  of 
the  Legislature  will  be  defeated  if  it  shall 
be  held  valid  as  to  some  cases  and  void  as 
to  seme  others.'  Ckmley,  Const.  Llm.  (4tb 
Eld.)  219.  It  would,  Indeed,  be  strange  anom- 
aly if  tbe  statute  in  question  were  held  valid 
when  attacked  by  stockholders  and  invalid 
when  attacked  by  judgment  creditors.    Such 

a  construction  would  lead  to  , 
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slon  and  Injustice.  But,  as  has  been  seen, 
the  contractual  rights  of  the  stockholders 
have  been  Impaired  equally  with  those  of  the 
judgment  creditors.  It  Is  undoubtedly  true 
that  whatever  belong^s  merely  to  the  remedy 
may  be  changed  as  th6  Legislature  may  dU 
rect;  but  the  court  cannot  believe  that  this 
familiar  rule  Is  applicable  to  a  law  which 
maizes  such  fundamental  changes  In  tta6 
terms  of  the  contract" 

The  court  concludes  "that  the  law  In  ques- 
tion (Acts  1898-99,  p.  27,  c.  10)  Impairs  the 
obligation  of  the  defendant's  contract,  If 
construed  to  act  retroactively  and  to  that  ez- 
tent  Is  Invalid." 

The  case  of  Evans  ▼.  Nellie  came  after* 
wards,  as  we  have  already  seen,  to  the  United 
States  Supreme  Court  from  the  Circolt  Court 
of  Appeals  for  the  Second  Circuit;  instruc- 
tions being  desired  upon  the  following  ques- 
tions certified  by  the  Circuit  Court  of  Ap- 
peals to  the  Supreme  Court:  "First  Are 
sections  14  and  15,  c.  10,  pp.  84,  35,  of  the 
Laws  of  Kansas  of  1898-99,  valid  in  view 
of  the  provision  of  the  Constitution  of  the 
state  of  Kansas  respecting  the  individual 
liability  of  the  stockholders  of  corporations, 
or  are  tbey  invalid  as  subjecting  such  stock- 
holders to  liabilities  other  than  'dues  from 
corporations'?  Second.  Do  sections  14  and 
15  aforesaid  contravene  the  Constitution  of 
the  United  States  by  impairing  the  contract- 
ual liability  of  the  defendant  previously  ex- 
isting as  a  stockholder  of  a  corporation  of 
the  state  of  Kansas?  Third.  Is  the  plaintiff, 
as  a  receiver  appointed  as  aforesaid,  entitled 
to  maintain  an  action  in  the  CIrcnIt  Court 
of  the  United  States  for  the  Northern  Dis- 
trict of  New  York?"  Mr.  Justice  White 
delivered  the  opinion  of  the  court,  and  con- 
siders only  the  third  question.  He  concludes: 
"The  tbM  question  will  be  answered  'No,' 
and  It  is  unnecessary  to  answer  the  other 
questions."  This  conclusion  of  the  Supreme 
Court  sustains  the  court  below  whose  opin- 
ion Is  quoted  above  at  such  length,  and  in 
declining  to  pass  upon  the  constitutional 
question  the  court  only  observed  the  general 
rule  that  a  court  will  not  "pass  upon  a  con- 
stitutional question  and  decide  a  statute  to 
l>e  invalid  unless  a  decision  upon  that  point 
becomes  necessary  to  the  determination  of 
the  case."    Cooley,  Const  Lim.  196. 

This  lengthy  review  and  analysis  of  the 
contrasted  statutes  of  1868  and  1899  renders 
it  unnecessary  to  enter  Into  further  detailed 
discussion  of  them.  The  statute  of  1899  "Is 
not  open  to  judicial  condemnation,  any  more 
than  was  the  statute  of  1868  which  received 
that  negative  approval  from  the  Supreme 
Court  in  the  case  of  Whitman  v.  Bank,  cited 
above.  Its  merits  or  demerits,  however,  are 
not  In  question  before  us;  for  It  Is  manifest 
from  simple  inspection  that  it  wiped  out  com- 
pletely ereej  remedy   against  stockholders 


that  existed  at  the  time  the  contract  came 
into  force  uniee  the  statute  of  1868.  and  left 
no  vestige  of  a  remedy  of  any  sort  tliat  ex- 
isted prior  to  its  passage,  while,  on  the  otber 
band,  the  new  remedies  which  It  provided  for 
the  enforcement  of  the  constitutional  liabUi- 
ty  failed  to  Include  any  proceeding  that  can 
be  set  In  motion  by  any  Individual  creditor 
or  any  number  of  creditors.  The  hands  of 
creditors  are  completely  tied  by  it  and  ttae 
proceedings  it  prescribes  are  analogous  to 
those  provided  In  Insolvoicy  and  bankruptcy 
acts,  or  to  proceedhigs  in  courts  of  equity  for 
the  winding  up  of  insolToit  corporattona. 
This  analogy  will  assist  as  to  a  clearer  ap- 
prehension of  the  argam«itB  against  the  va- 
lidity  of  the  act  in  relation  to  contracts  ex- 
isting prior  to  Its  passage.  In  fact,  in  tbe 
light  of  that  analogy  the  arguments  seem 
conclusive. 

When  Chief  Justice  Marshall,  in  the  great 
leading  case  of  Sturges  v.  Crownlnsbleld,  4 
Wheat  122,  4  L.  Ed.  629,  put  upon  the  con- 
stitutional provision  which  prohibited  ttae 
states  from  passing  laws  "impairing  the  oI>- 
iigatlon  of  a  contract"  an  Interpretation 
which  once  for  all  r«idered  invalid  the  in- 
solvent laws  of  the  states  so  far  as  tbey 
sought  to  affect  pre-existing  contracts,  dAts 
existing  at  the  time  of  their  passage,  be  also 
first  laid  dovm  and  defined  the  distinction 
between  statutory  provisions  affecting  only 
the  remedy  and  those  affecting  the  substance 
of  the  contract  by  materially  impairing  the 
power  of  enforcement  On  the  other  hand, 
fed^al  bankruptcy  statutes  are  valid  as  to 
debts  contracted  before  the  passage  of  the 
law,  as  well  as  afterward,  only  because  ttae 
federal  Constitution  does  not  forbid  Congress 
to  pass  laws  Impairing  the  obligations  of  a 
contract  And,  finally,  when  we  come  to  con- 
sider the  scope  of  the  jurisdiction  of  courts 
of  equity  In  the  matter  of  insolvent  corpora- 
tions, we  find  that  there  conld  be  no  ques- 
tion of  retroactive  or  prospective  effect  In 
such  cases,  because  the  court  of  chancery  baa 
been  so  long  appointing  receivers  with  those 
powers,  from  which  has  been  gradually  evolv- 
ed the  whole  complicated  modem  system, 
that  practically  we  may  say  that  Its  Jnrls- 
diction  has  existed  for  that  "time  ■wbeteat 
the  memory  of  man  runneth  not  to  the  con- 
trary." 

We  think  that,  from  these  considerations 
and  from  the  reasoning  of  the  cases  we  have 
cited,  the  conclusion  is  Inevitable  that  the 
statute  of  1890  does  impair  the  obligation  of 
the  defendant's  contract,  if  considered  to  be 
retroactive  in  violation  of  the  Constitution 
of  the  United  States,  and  is  to  that  extent 
invalid,  as  is  contended  by  tbe  plaintiffs  be- 
low, respondents  atx>ve. 

We  think  there  was  no  error  In  the  rulings 
of  the  court  below,  and  therefore  the  Jndg^ 
ment  of  the  oourt  below,  la  affirmed. 
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(102  Me.  3W)      . 

STATE  T.  WINSLOW  et  aL 
(Supreme  Judicial  Court  of   Maine.     Feb.   8k 
1907.) 

1.  Cbiminal    Law  — Tbiai/— OBJEcnons    to 

EVXDKNCK. 

Objections  to  testimony,  to  be  available 
upon  exceptions,  must  be  specific. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14.  Criminal  Law,  Si  1634,  1636.] 

2.  SaMK  —  APPEAI/— RBVIBW— EXCKPTIORB     TO 

Chabgb. 

Where  a  bill  of  exceptions  states  that  "the 
chargn  is  to  be  referred  to  as  to  Tvhat  was  said 
by  the  presiding  justice  instead  of  the  para- 
graphs quoted  in  the  exceptions,"  and  no  part 
of  the  charze  is  printed  or  presented  to  the 
law  court,  the  exceptions  to  tne  charge  cannot 
be  sustained. 

(Official.) 

Exceptions  from  Supreme  Judicial  Ctourt, 
Lincoln  County. 

Edward  A.  Winslow  and  others  were  con- 
Tlcted  before  a  trial  Justice  on  search  and 
seizure  proceedings,  and  on  appeal  were 
again  convicted,  and  filed  exceptions.  Ex- 
ceptions overruled. 

Tbe  defendants  filed  the  following  bill  of 
exceptions: 

•  "The  state  offered  evidence  to  show  the 
defendnnts'  guilt  that  upon  the  premises 
searched  was  a  bar  and  empty  glasses,  which 
evidence  was  objected  to  by  defendants  but 
allowed  by  the  court. 

"The  defendants  also  except  to  the  follow- 
ing In  the  Judge's  charge  to  the  Jury:  'If 
you  see  a  man  with  a  scythe  upon  his  shoul- 
der going  into  a  field  In  the  middle  of  July, 
you  would  assume  that  he  was  going  to 
mow.  When  you  find  two  barrels  of  empty 
beer  bottles  upon  the  premises  searched, 
what  Is  the  presumption?* 

"The  evidence,  writ,  charge  of  the  Judge 
to  be  made  a  part  of  these  exceptions,  the 
charge  to  be  referred  to  as  to  what  was  said 
by  the  presiding  Justice  Instead  of  the  para- 
graphs quoted  In  the  exceptions." 

The  evidence  In  the  case  and  the  charge 
of  the  presiding  Justice  were  neither  printed 
nor  furnished  to  the  law  court. 

Argued  before  EMERY,  C.  J.,  and  WHITE- 
HOUSE,  SAVAGE,  POWERS,  and  PEA- 
BODY,  JJ. 

Weston  M.  Hilton,  Co.  Atty.,  for  the  State. 
L.  M.  Staples,  for  defendants. 

'  POWERS,  J.  The  first  matter  stated  In 
the  exceptions  Is  that  at  the  trial  of  the  de- 
fe«:dants  on  a  search  and  seizure  process 
evidence  was  admitted,  against  the  defend- 
ants' objection,  that  upon  the  premises 
searched  was  a  bar  and  empty  glasses.  Ob- 
jections to  testimony,  to  be  available  upon 
exceptions,  should  be  eqpecific.  Harrimau  t. 
Sanger,  67  Me.  442.  Indeed  the  counsel  for 
the  defendants  seems  to  have  bad  this  rule 
in  mind,  as  he  does  not  state  In  his  excep- 
tions that  be  excepts  to  the  ruling  of  the 
presiding  Justice  admitting  the  evidence,  nor 


ask  that  any  exception  be  allowed  thereto. 
It  may,  however,  be  a  satisfaction  to  the 
defendants  to  know  that  the  evidence  was 
clearly  admissible  for  the  purpose  of  show- 
ing the  intent  with  which  the  liquors  seized 
were  kept  by  them.  State  t.  Burrouglis,  72 
Me.  480. 

The  rest  of  the  exceptions  relate  to  what 
is  there  alleged  to  be  a  part  of  the  charge 
of  the  presiding  Justice.  It  is  stated  in  the 
exceptions  that  the  evidence  and  charge  are 
made  a  part  of  the  exceptions,  "the  charge  to 
be  referred  to  as  to  what  was  said  by  the 
presiding  Justice  Instead  of  the  paragraphs 
quoted  in  the  exceptions."  Neither  the  evi- 
dence nor  the  diarge  is  printed.  Exceptions 
have  never  been  allowed  to  the  alleged  part 
of  the  charge  contained  in  the  bill  of  excep- 
tions. That  part  of  the  charge  to  which 
&iceptlon»  were  allowed  the  defendants  have 
not  presented  to  the  court.  Under  such  cir- 
cumstances there  Is  nothing  beforo  the  court 
for  its  consideration. 

Exceptions  overruled. 


aw  He.  307) 

PERSSON  V.  CITY  OP  BANOOR. 

(Supreme  Judicial  Conrt  of  Maine.     Feb.  & 
1907.) 

1.  Mdnicipai,  Cobpokationb  —  (Shamqb  or 
Street  Gbadb— Assbssmbnt  or  Dauaobs. 

To  sustain  a  complaint  to  the  Supreme  Ju- 
dicial Court  to  assess  damages  for  the  raising 
or  lowering  of  a  street  or  way  under  Rev.  St. 
c  23,  g  68,  a  previous  application  in  writing 
for  the  assessment  of  such  damages  must  have 
been  made  to  the  municipal  officers. 

2.  SAUt:. 

'   The   mayor    and   aldermen   constitute  tb» 
municipal  officers  of  cities. 
8.  Saicb— Application. 

Such  an  application  addressed  to  the  mayor 
and  city  council,  comprising  not  only  the  mayor 
and  aldermen,  but  also  all  the  members  of  the 
common  council,  is  not  sufficient  to  authorise 
such  complaint  to  the  Supreme  Judicial  0>nrt. 
(Official.) 

Report  from  Supreme  Judicial  Court,  Pe- 
nobscot County,  at  Law. 

Action  by  Anders  Perssoo  against  the  city 
of  Bangor. 

Complaint  tmder  Rev.  St  c.  23,  {  68,  to 
have  the  damages  determined  alleged  to  have 
been  caused  by  the  raising  of  Heliier  street 
adjoining  the  complainant's  land  In  the  city  of 
Bangor.  At  the  conclusion  of  the  testimony 
the  case  was  reported  to  the  law  court  "for 
determination  upon  so  much  of  the  evidence 
as  is  legally  admissible^"  Omplalnt  dis- 
missed. 

Argued  before  EMERY,  O.  J„  and  8TRODT, 
SAVAGE,  POWERS,  PEABODY,  and  SPEAR, 
J  J. 

A.  H.  Harding,  for  plaintiff.  B.  P.  Murray, 
for  defendant. 

POWERS,  J.  On  report  This  Is  a  eom- 
plaint  under  Rev.  St.  c.  23,  t  68,  to  have  the 
damages  determined  caused  by  the  raising 
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of  Hellier  street  adjoining  the  complainant's 
land  in  Bangor.  The  case  shows  that  on  Oc- 
tober 13,  1903,  and  again  on  May  10,  1904, 
the  Bangor  Stone  Ware  Company,  of  which 
the  plaintiff  was  the  proprietor,  applied  In 
writing  to  the  mayor  and  city  conncil  of 
Bangor,  reciting  the  raising  of  said  street 
thereby  causing  a  strain  and  pressure  to  the 
wall  of  Its  factory,  aind  a^Ing  the  city  coun- 
cil to  examine  the  premises  and  cause  repairs 
to  be  made,  or  a  new  wall  to  be  built  On 
each  application  the  city  council  <m  Novem- 
ber 10,  1903,  and  on  August  9,  1904,  respec- 
tively, gave  the  petitioner  leave  to  withdraw, 
and  thereupon  this  complaint  was  altered  at 
the  January  term,  1905,  of  this  court  in 
Penobscot 

Several  objections  are  made  to  these  pro- 
ceedings. By  said  section  it  Is  provided: 
"When  a  way  or  street  Is  raised  or  lowered 
by  a  road  commissioner  or  person  authorized, 
to  the  Injury  of  an  owner  of  adjoining  lend, 
he  may,  within  a  year,  apply  in  writing  to 
the  municipal  officers  and  they  shall  view 
such  way  or  street  and  assess  the  damages.  If 
any  have  been  occasioned  thereby,  to  be  paid 
t^  the  town,  and  any  person  aggrieved  by 
said  assessment,  may  have  them  determined, 
on  complaint  to  the  Supreme  Judicial  Oonrt" 

It  will  lie  noted  that  only  those  can  com- 
plain to  the  court  who  are  aggrieved  by  ttie 
action  of  the  municipal  officers  on  such  writ- 
ten application  to  them  to  assess  the  dam- 
ages. Without  determining  whether  the  ap- 
plication In  this  case  Is  In  other  respects  suf- 
ficient. It  was  addressed  to  the  mayor  and 
city  council,  and  not  to  the  municipal  officers 
aa  required  by  the  statute.  The  two  are  not 
the  same.  The  mayor  and  aldermen  consti- 
tute the  municipal  officers  of  cities  (Rev.  St 
c.  1,  t  6,  par.  25),  while  In  Bangor  the  city 
conncil  includes  not  only  these,  but  also  the 
21  members  of  the  common  council.  This 
proceeding  by  complaint  to  the  Supreme  Ju- 
dicial Court  Is  authorized  only  after  written 
application  to  the  municipal  officers.  Upon 
tbem  alone,  and  not  npon  another  body  at 
wtalctk  tb^  form  a  part;  the  statute  has  con- 
ferred the  power  to  act  In  such  oases;  and 
their  action  must  be  separate.  Atwood  v. 
Blddeford,  99  Me.  78,  58  Atl.  417.  The  com- 
plainant never  invoked  their  action,  but  di- 
rected his  application  to  another  tribunal. 
This  objection  being  fatal,  it  is  unnecessary 
to  look  f^r  others. 

Complaint  dismissed. 


(go  Conn.  40 

COWUSS  t.  NBW  YORK,  N.  B.  ft  H.  B. 
CO.  et  al. 

(Supreme  Court  of  Errors  of  Connecticut 
June  7,  1907.) 

1.   RAlLBOAOa— OONBTBtJCTION— RiOHT  TO   ES- 
TABLISH Grade  Obosbinos. 

A  grade  crossing  or  the  condition  existing 
by  reason  of  such  an  intersection  of  two  bigh- 
irays  k  In  the  nature  of  a  nuisance,  and  cannot 


lawfully  exist  unless  in  pursuance  of  state  au- 
thority. 

[Bd.  Note.— For  cases  in  point,  see  Ont  Dig. 
vol.  41,   Railroads,   §  260.] 

2.  Sake— Responsibilitt  or  Railboad  vob 

iNJtTBIES. 

When  a  grade  crossing  Is  authorized  by  the 
state,  neither  the  railroad,  as  charged  with  the 
maintenance  of  the  railroad  highway,  nor  the 
town  or  other  corporation,  as  charged  with  the 
maintenance  of  the  carriaee  highway,  la  respon- 
sible for  the  dangers  reaulting  solely  from  aucb 
a  construction  of  the  two  highways.  The  only 
dnt^  they  owe  travelers  is  the  statutory  duty  of 
maintaining  In  a  safe  condition  the  highway  as 
established. 

[Ed.  Note.— For  cases  in  point,  see  Cent  I^ 
vol.  41,  Railroads,  f  959.] 

8.  BaMX  —  OBSXBTTOnOII     OV    YOEV  — Neou- 
OENCB. 

The  mere  neglect  of  a  railroad  company  to 
out  down  tress  on  its  right  of  way  in  the 
vicinity  of  a  grade  crossing  Is  not  In  itsdf 
actionable  negligence,  in  the  absenoe  of  any 
statute  requiring  it  to  keep  its  right  of  way  tree 
from  unnecessary  obstructions  to  a  view  of  the 
tracks  by  persons  using  an  adjacent  highway, 
although  It  may  be  considered  with  other  cii^ 
eumstanees  in  determining  whether  the  comi>an; 
exercised  care  In  the  operation  ^  its  cars  at  a 
particular  time. 

[Ed.  Note.— For  eases  hi  point,  see  Oent  IMc. 
vol.  41,  Railroads,  (  966.] 

Appeal  from  Superior  Court;  Hartford 
County;  Edwin  B.  Gager,  Judge. 

Action  by  Walter  G*  Cowles,  administrator 
Of  Nellie  F.  Cowles,  against  the  New  York, 
New  Haven  &  Hartford  Railroad  Company 
and  others,  irrom  a  Judgment  for  plalntUT, 
defendants  appeal.    Reversed  and  remanded. 

The  defendants  own  and  operate  a  railroad 
running  from  Mlddletown,  crossing  the  Con- 
necticut river  upon  a  teidge,  and  thence  run- 
ning easterly  to  the  village  of  East  Hampton 
and  beyond.'  About  three  miles  westerly 
from  East  Hampton  the  railroad  crosses  at 
grade  the  main  highway  between  Middle- 
town  and  East  Hampton.  The  place  is  call- 
ed "Taylor's  Crossing."  The  railroad  at  this 
point  Is  double  tracked.  The  railroad  runs 
in  a  straight  line  for  a  distance  of  900  feet 
westerly  of  the  crossing  and  500  feet  easterly. 
The  highway  is  substantially  parallel  to  the 
railroad  from  East  Hampton  to  Taylor's 
Crossing,  near  which  place  it  takes  a  north- 
westerly direction,  and  crosses  the  railroad 
at  an  angle  upon  the  southeast  of  about  45 
degrees.  The  tracks  at  the  crossing  are  laid 
upon  an  embankment  some  18  feet  high,  and 
for  approaching  the  crossing  from  the  south- 
east an  embankment  has  been  built  In  the 
highway  commencing  some  250  feet  from  the 
tracks  and  rising  from  the  natural  level  of 
the  highway  at  its  commencement  to  the 
grade  of  the  tracks.  There  is  a  similar  em- 
bankment on  the  other  side  of  the  crossing. 
The  highway  at  Taylor's  Crossing  is  4  rods 
In  width,  and  the  approach  or  embankment 
in  the  highway  is  some  25  feet  in  width  at 
the  top.  This  approach  is  fenced  upon  each 
side  by  a  four-board  whitewashed  fence. 
which  connects  at  the  crossing  with  the  cat- 
tle guard  on  each  aide.    On  tfae4and  ad|pln- 
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ing  tbe  Bonthwesteriy  side  of  the  highway, 
for  a  distance  of  about  500  feet  from  the 
crossing,  trees  and  shrubbery  have  been 
planted,  extending  to  the  Intorsectlon  of  the 
southerly  line  of  the  railroad  right  of  way 
-with  the  line  of  the  highway  at  a  point  abont 
GO  feet  south  of  the  souttterly  track.  Fnun 
this  point  to  within  10  feet  of  <he  sontiierly 
tradt,  trees  and  bushes  have  giovm  on  a 
piece  of  land  which  lies  within  the  limits 
both  of  the  defendants'  right  of  way  and  Of 
the  highway,  and  which  is  westerly  of  the 
four-board  whitewashed  fence  on  tbe  wester- 
ly Bide  of  the  approach.  Tbe  trees  and  shrub- 
bery on  the  land  of  adjoining  proprietors  aitd 
trees  and  bnshes  on  fbe  land  within  Uie  de- 
fendfants'  right  of  way  together  form  a  co»- 
tinuons  material  and  substairtlal  obstruction 
to  the  Tiew  of  defendants^  tracks  to  the  west 
atad  of  traitm  approaching  thereon  to  tbe 
traveler  appt<wcblng  said  tracks  from  the 
soatheast  On  October  7,  1905,  Walter  O. 
Oowies,  with  Nellie  F.  Cowles,  his  wtfo, 
Richard  Q.  Gowles,  their  son  five  years  of 
age,  and  Lyde  A.  Keagy,  sister  of  Mrs.  Gow- 
les, were  riding  in  an  automobile,  the  prop- 
erty of  Mr.  Cowles,  from  East  Hampton  to 
MIddletown,  along  said  main  highway.  At 
lOast  Hampton  said  highway  passes  nnder 
said  railroad,  and  at  a  point  abont  h  mile 
easterly  of  Tayloifs  crossing  passes  over  said 
railroad,  and  the  railroad  Is  in  plain  view 
at  frequent  Intervals  and  for  considerable 
distances  between  Taylor's  crossing  and  Bast 
Hampton,  and  within  some  800  feet  before 
reaching  the  crossing  a  high  embankment  of 
the  railroad  upon  a  curve  toward  the  south 
is  in  full  view  from  said  highway,  and  about 
SOO  feet  nearer  to  Taylor's  Orosidng  a  side 
highway  runs  northerly,  crossing  the  railroad 
at  grade  at  a  distance  of  some  300  feet,  and 
tiie  main  highway  bends  northwesterly  to- 
ward the  railroad,  Intersecting  It  at  Taylor's 
OroSBlng  at  a  distance  of  about  500  feet  At 
about  6  p.  m.  Mr.  Oowies  drove  his  auto- 
mobile, which  was  being  <H>erated  tmder  his 
I>ersonal  direction  and  supervtsion  by  bis 
servant,  trpOn  the  south  trac^  at  Taylor's 
Crossing  at  the  same  time  an  express  train 
of  the  defendants'  passed  to  the  east  over  tbe 
same  track.  The  train  was  driven  at  the  rate 
of  28  miles  an  hour,  the  automobile  at  the 
rate  of  16  miles  an  hour.  As  a  result  of  the 
collision  Mrs.  Cowles  and  her  son  were  kill- 
ed, and  Lyde  A.  Keagy  was  seriously  in- 
jured. The  automobile  was  rendered  useless. 
On  0<itober  80, 1005,  Mr.  Cowles  was  appoint- 
ed administrator  of  tbe  estate  of  his  wife, 
and  on  the  following  B'ebruary  3d  as  such  ad- 
ministrator brought  this  action  to  recover 
damages  for  the  injury  to  Mrs.  Cowles  al- 
leged to  have  been  caused  by  tbe  negligence 
of  the  defendants.  The  defendants  suffered 
a  default  and  filed  a  written  notice.  In  pur- 
suance of  the  statute,  that  upon  the  hearing 
In  damages  they  would  offer  evidence  to  dis- 
prove their  negligence  as  alleged  and  to  prove 
contributory  negligence.    Upon  a  hearing  in 


damages  the  court  found  that  the  injury  to 
Mrs.  Oowies  was  due  to  the  negligence  of  the 
defendants,  and  was  also  due  to  the  negli- 
gence of  Mr.  Oowies,  and  held  that  the  plain- 
tiff as  administrator  on  Mrs.  Cowles'  estate 
was  entitled  to  recover  substantial  damages 
notwithstanding  the  injury  to  his  intestate 
was  caused  by  the  concurring  negUgraice  of 
tbe  defendants  and  Mr.  Cowles.  Thereupon 
the  court  assessed  substantial  damages  at 
the  sum  of  $5,000,  and  rendered  Judgment 
that  tbe  plaintiff  recover  that  amount  The 
reasons  assigned  by  the  defendants  in  this 
appeal  from  that  Judgment  are  first,  that 
the  court  based  its  finding  of  actionable  neg- 
ligence wholly  upon  an  erroneous  proposition 
of  law,  and  that  upon  the  facts  as  found  by 
the  court,  the  alleged  actionable  negligence 
was  as  a  matter  of  lav  disproved;  and, 
second,  in  holding  that  the  negligence  of 
Mr.  Cowles  was  not  In  legal  effect  equivalent 
to  the  contributory  negligence  of  Mrs.  Cowles. 
On  the  same  day  that  this  action  was 
brought  Mr.  Cowles,  as  administrator  on  the 
estate  of  his  son  Richard  6.  Oowies,  brought 
an  action  against  these  defendants  to  re- 
cover damages  for  tbe  injury  to  his  son. 
Lyde  A.  Keagy  brought  an  action  to  recover 
damages  for  the  injury  to  herself,  and  Walter 
O.  Cowlee  brought  an  action  to  recover  dam- 
ages for  his  loss  of  the  services  of  his  wife, 
for  the  money  expended  by  him  for  her  med- 
ical treatment  for  the  loss  of  the  services 
and  earnings  of  his  son,  and  for  the  injury 
to  bis  automobile,  alleged  to  be  a  90-horse 
power  car  of  the  value  of  $4,000.  The  de- 
fendants suffered  a  default,  giving  notice  of 
hearing  in  damages  in  each  of  these  three 
cases.  They  were  tried  together  with  the 
present  case,  and  one  finding  was  made  for 
the  four  casea.  In  the  ease  brought  by  Mr. 
Oowies  in  his  own  name  nominal  damages 
wore  assessed,  and  the  plaintiff  appealed. 
In  tbe  other  two  cases  substantial  damages 
were  assessed,  and  the  defendants  la  each 
appealed. 

John  T.  Robinson  and  Ladus  F.  Robinson, 
for  appellants.  William  Bro  Smith  and 
Robert  0.  Dickenson,  for  appellee. 

HAMBRSLBT,  3.  (after  stating  the  facts). 
The  trial  court  finds  that  tie  defendants 
were  guilty  of  negligoice  In  permitting  the 
existence  without  cause  or  necessity,  of  trees 
and  bushes  upon  their  right  of  way  which 
caused  an  obstruction  to  a  view  of  the  de- 
fendants' tracks  by  a  traveler  In  the  bi^ 
way  approaching  the  public  crossing,  and 
finds  that  the  defendants  were  guilty  of  no 
other  negligence  than  that  of  permitting  said 
bnshes  and  trees  to  grow  within  their  right 
of  way. 

The  essence  of  actionable  negligence  to  the 
Infringement  of  the  legal  right  of  another, 
or,  in  other  words,  the  violation  of  a  duty 
Imposed  by  law  In  respect  to  another.  WU- 
mot  V.  McPadden,  79  Conn.  873,  65  Atl.  157. 
The  acts  charged  in  the  complaint 
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frlngement  of  the  plaintiff's  legal  right  and 
a  Tlolatlon  of  the  defendants'  legal  duty  In 
respect  to  the  plaintiff  are  substantially 
these:  (1)  A  careless  and  negligent  manner 
of  maintaining  the  tracks  at  Taylor's  Gross- 
ing, so  that  the  plaintiff  could  not  know  of 
the  presence  of  said  tracks  or  crossing  until 
directly  upon  the  same.  The  court  finds  that 
this  charge  Is  disproved;  that  the  tracks  at 
the  crossing  were  laid  upon  a  level  and  the 
iron  rails  could  not  be  seen  by  an  approach- 
ing traveler  because  the  highway  approaches 
said  track  at  a  considerable  ascending  grade ; 
that  any  person  traveling  on  the  highway 
ought  in  the  exercise  of  reasonable  care  to 
know  or  apprehend  that  he  is  approaching 
a  grade  crossing;  and  that  the  defendants 
maintained  at  the  crossing  a  warning  board 
as  required  by  law  plainly  visible  at  a  dis- 
tance of  at  least  900  feet,  which  for  that 
distance  made  known  to  approaching  travel- 
ers the  existence  of  a  grade  crossing.  (2) 
Negligently,  carelessly,  and  unsklllfully  oper- 
ating the  defendants'  engine  by  driving  the 
same  at  a  high  rate  of  speed  across  the  high- 
way witliont  sounding  the  engine  bell  or  whis- 
tle. The  court  finds  this  charge  disproved; 
that  the  engine  approached  the  crossing  at  a 
speed  of  28  miles  an  hour;  that  the  custom- 
ary crossing  whistle  was  twice  sounded  In 
the  manner  required  by  liaw,  and  the  engine 
bell  rung  as  the  train  approached  the  cross- 
ing. (8)  Negligently  and  carelessly  permit- 
ting bushes  and  trees  to  grow  upon  the  land 
of  the  defendants'  within  its  location  or 
right  of  waj  which  obscured  from  travelers 
on  the  highway  a  view  of  the  defendants' 
tracks.  The  court  finds  that  the  defendants 
did,  without  cause  or  necessity,  permit  bush- 
es and  trees  to  grow  upon  their  land  which 
obscured  from  travelers  on  the  highway  a 
view  of  the  tra(<ks,  and  also  finds  that  the 
railroad  commissioners  have  never  ordered 
the  removal  of  obstructions  to  sight  nor  addi- 
tions to  such  warning  to  travelers  as  actual- 
ly existed  at  said  crossing.  If  the  neglect 
to  cut  down  .these  trees  and  bushes  la  a  vio- 
lation of  a  duty  Imposed  by  law  upon  the 
defendants  in  respect  to  travelers  in  the  high- 
way, then  the  conclusion  of  the  court  that  the 
defendants  are  guilty  of  actionable  negli- 
gence may  be  sustained ;  but,  if  th^  owe  no 
such  legal  duty  to  travelers  in  the  highway, 
then  they  have  infringed  no  legal  right  of  the 
defendants,  and  the  only  legal  judgment  up- 
on the  facts  found  Is  a  judgment  for  nominal 
damages. 

A  difference  is  to  be  noted  l>etween  the  du- 
ties imposed  by  law  upon  a  railroad  corpora- 
tion as  a  body  politic  acting  as  the  agent  of 
the  state  in  pursuance  of  the  state's  direc- 
tions in  the  establishment,,  construction,  and 
maintenance  of  a  railroad  highway  for  a  pub- 
lic use  as  well  as  its  private  profit,  and  as  a 
private  corporation  conducting  the  business 
of  a  carrier  of  goods  and  passengers  through 
the  operation  of  cars  upon  the  highway  thus 
established.    The  former  are  mainly  created 


by  statute,  which  also  determines  the  conse- 
quences of  their  violation.  The  latter  a« 
mainly  created  by  force  of  the  common  law, 
and  are  similar  in  character  and  consequen- 
ces of  violation  to  those  imposed  by  the  com- 
mon law  upon  all  persons  engaged  in  a  sim- 
ilar business.  The  location  and  establlab- 
ment  of  a  railroad  highway,  as  well  as  of 
other  highways,  is  an  act  of  state  sovereign- 
ty exercised  by  state  agents  appointed  for 
that  purpose.  When  a  railroad  highway  and 
a  carriage  highway  Intersect  at  a  common 
grade,  the  "grade-crossing"  thus  formed  is 
established  by  the  state  through  Its  agents. 
A  grade  crossing  or  the  condition  existing  by 
reason  of  such  an  intersection  of  two  bl^i- 
ways  is  In  the  nature  of  a  nuisance,  and  can- 
not lawfully  exist,  unless  in  pursuance  of 
state  authority.  State  v.  Branford,  59  Conn. 
402,  405,  22  AtL  336;  New  York  &  N.  E.  K. 
Go.'s  Appeal,  62  Conn.  627,  530,  540,  26  AtL 
122.  Such  a  subjection  of  public  safety  in 
the  use  of  both  highways  to  public  convei- 
lence  and  necessity  can  only  be  directed  by 
the  state.  When  so  directed,  neither  the  rail- 
road corporation  as  charged  with  the  mainte- 
nance of  the  railroad  highway,  nor  the  town 
or  other  corporation  as  chai^ted  with  the 
maintenance  of  the  carriage  highway,  are  re- 
sponsible for  the  dangers  resulting  solely  from 
such  a  construction  of  the  two  highways. 
Hoyt  V.  Danbury,  69  Conn.  841,  352,  37  Atl. 
1051;  Newton  ▼.  New  York  &  H.  R.  Co.,  72 
Conn.  420,  429,  44  Atl.  813.  At  the  time  of 
such  a  construction,  or  at  any  time  thereaft- 
er, the  state  may  order  these  corporations 
as  its  agents  to  alter  the  constuction  by  a 
separation  of  grade  or  otherwise,  and  may 
impose  upon  them  new  duties  in  respect  to 
the  perfonnance  of  which  the^  may  be  made 
liable  as  far  as  the  statute  points  out;  but 
without  such  state  action,  they  do  not,  so 
far  as  concerns  the  c(»dition  of  the  roadbed, 
the  crossing,  and  of  Its  approaches,  owe  any 
legal  duty  to  travelers  using  the  highway 
beyond  the  statutory  duty  of  maintaining 
In  safe  condition  the  highway  as  established 
by  the  state.  It  may  well  be  ttiat  the  rail- 
road company  as  owner  of  land  adjacent  to 
the  highway,  as  well  as  other  owners  of  ad- 
jacent land,  might  by  acts  of  conmilssion  or 
omission  on  their  land  somewhat  lessen  to 
travelers  using  the  highway  the. dangers  in- 
cident to  the  use  of  the  grade  crossing  as 
authorized,  and  that  these  acta  might  involve 
so  little  trouble  that  many  men  would  say 
the  landowners  ought  to  do  this  much  for 
those  exposed  to  the  necessary  dangers  of  the 
highway.  Conceding  this,  it  does  not  follow 
that!  the  traveler  in  the  highway  has  any  le- 
gal right  to  the  performance  of  such  a  duty 
by  the  landowner;  and  it  can  make  no  dif- 
ference in  the  nature  of  such  a  duty  that  the 
railroad  company  and  the  traveler  use  ttie 
highway  at  the  grade  crossing  at  the  same 
time,  assuming  the  duty  imposed  by  law  upon 
each  of  exercising  ordinary  care  In  the  use 

of  the  highway  tmder  such  clcpum^nces. 
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In  the  pretient  case  the  defendanta  In  driving 
their  cars  over  the  grade  crossing  were  In 
the  lawful  use  of  a  public  highway,  but  they 
were  under  a  I^al  duty  to  Mr.  Ciowles,  as 
well  as  to  every  traveler  In  the  use  of  the 
same  highway,  to  exercise  ordinary  care  In 
the  operation  of  their  cars,  and  the  nature 
and  degree  of  the  care  was  atfected  by  all  the 
circumstances  of  the  case,  including  the  na- 
ture of  the  approaches  and  the  fact  that  the 
land  adjacent  to  the  highway  on  one  side 
was  covered  with  trees  and  bushes  for  a 
distance  of  500  feet  from  the  crossing.  In- 
cluding 40  ffeet  of  land  owned  by  the  defend- 
ants within  its  location  or  right  of  way,  so 
that  an  approaching  traveler  could  not  upon 
that  side  of  the  highway  see  the  defendants' 
tracks  or  a  train  upon  them  until  he  came 
within  a  few  feet  of  the  crossing,  and  Mr. 
Cowles  owed  a  like  duty  of  ordinary  care  to 
the  defendants.  It  was  within  the  province 
of  a  trial  Judge  to  determine  whether  the 
defendants  exercised  ordinary  care  in  the 
operation  of  their  cars  In  view  of  these  cir- 
cumstances, especially  of  the  circumstance 
that  Mr.  Cowles  in  approaching  the  cross- 
ing, in  order  to  ascertain  whether  a  train 
was  in  fact  approaching,  was  confined  to  the 
sense  of  hearing,  and  could  not  have  used  that 
of  sight  to  any  material  advantage  if  he  had 
been  so  Inclined.  To  this  extent — that  Is,  as 
afiFectlng  the  nature  and  degree  of  care  re- 
quired of  the  deffflidant  in  the  operation  of 
its  cars — and  to  this  extent  only,  could  the 
existence  of  trees  upon  the  lani  of  the  de- 
fendants support  a  conclusion  of  actionable 
negligence  in  this  case.  We  think  that  the 
mere  neglect  to  cot  down  such  trees,  wheth- 
er causeless  or  not,  whether  they  could  be 
cut  down  with  slight  trouble  and  exp^ise  or 
not,  Is  not,  in  the  absence  of  any  statute  re- 
quiring railroad  companies  to  keep  their 
right  of  way  free  from  unnecessary  obstruc- 
tions to  a  view  of  their  tracks  and  trains  by 
persons  uiring  an  adjacent  highway,  In  itself 
actionable  negligence.  The  duty  of  a  rail- 
road company  and  a  traveler  in  respect  to 
each  other,  when  both  are  in  the  exercise  of 
a  lawful  right  to  the  use  of  a  public  highway, 
to  exercise  ordinary  care  in  that  use,  Is  a 
mutual  legal  duty  by  force  of  the  common 
law  In  connection  with  any  modifying  statute 
that  may  exist.  Mo  such  relative  mutual 
duty  can  arise  between  a  traveler  in  the  law- 
ful use  of  a  highway  and  a  railroad  company 
in  the  lawful  use  and  occupation  of  its  ad- 
jacent land.  Any  duty  to  use  such  land  for 
the  benefit  of  the  traveler  would  be  one  rest- 
ing on  the  railroad  company  as  an  absolute 
duty  not  Involving  a  reciprocal  duty  from 
the  traveler,  and  such  absolute  duty  does  not 
exist  by  force  of  the  common  law. 

Any  duty  (not  relative  and  mutual  but  ab- 
solute) of  a  railroad  company  as  an  agent  of 
the  state  charged  with  the  maintenance  of  a 
railroad  highway  to  restrict  the  lawful  use 
of  its  land  within  the  limits  of  its  location 
or  right  of  way  in  any  specific  manner  or 


by  the  use  of  ordinary  care^  so  as  to  mini- 
mize the  dangers  necessarily  Incident  to  the 
use  by  the  traveling  public  of  an.  adjacent 
highway,  is  not  a  legal  duty  unless  made  so 
by  statute.  The  view  of  the  trial  court  that 
the  neglect  of  the  defendants  to  cut  down  the 
trees  and  bushes  upon  their  land  which  ob- 
structed a  view  of  their  tracks  from  travelers 
passing  on  the  highway  was  In  itself  a  viola- 
tion of  the  defendants'  legal  duty,  and  there- 
fore constituted  actionable  negligence,  finds 
support  in  some  authorities.  C.  &  E.  I.  K. 
R.  Co.  V.  Tllton,  26  111.  App.  882,  866 ;  T.  H. 
&  P.  R.  E.  Co.  V.  Barr,  81  111.  App.  .57,  60; 
2  Thompson  on  Negligence,  g|  1507,  1508. 
The  contrary  view  finds  support  in  Cordell 
V.  N.  Y.  C.  &  H.  R  R.  R.  Co.,  70  N.  Y.  119, 
26  Am.  Rep.  550;  Nashville  C.  &  St  L.  R.  R. 
Co.  V.  Witherspoon,  112  Tenn.  128,  78  S.  W. 
1052;  A.  T.  &  S.  F.  R.  R.  Co.  v.  Hawkins,  42 
Kan.  855,  22  Pac.  822;  Cn  R.  I.  &  P.  Ry.  Co. 
T.  Hinds,  66  Kait  758,  44  Paa  993 ;  Shearman 
&  Redfield  on  Negligence,  f  478;  Baldwin  on 
American  Railroad  tiaw,  p.  402.  We  have 
never  before  had  occasion  to  discuss  this 
question,  and  must  therefore  treat  it  as  an 
open  one.  For  the  reasons  above  suggested, 
we  are  satisfied  that,  while  trees  growlnig  ut>- 
on  land  adjacent  to  the  highway,  including 
land  owned  by  the  railroad  company,  which 
substantially  obstruct  the  view  of  a  traveler 
approaching  the  grade  crossing,  is  clearly 
one  of  the  circumstances,  to  be  considered 
in  determining  whether  the  railroad  company 
exercised  oi^lnary  care  in  the  operation  of  its 
cars  at  a  particular  time,  yet  the  mere  neg- 
lect of  the  company  to  cut  down  trees  on 
its  own  land  although  proper  to  be  consider- 
ed with  all  the  surrounding  circumstances 
affecting  the  care  required  at  that  time  is 
not  in  itself  a  violation  of  any  legal  duty 
the  company  owes  to  a  passing  traveler  (un- 
less so  made  by  statute),  and  is  not  therefore 
in  the  absence  of  any  other  negligence  a  neg- 
lect which  constitutes  actionable  negligence. 
We  need  not  now  discuss  the  range  of  pos- 
sible circumstances  proper  to  be  considered 
in  determining  the  use  of  ordinary  care  by 
a  railroad  company  in  operating  its  cars  at 
a  grade  crossing  in  any  instance ;  nor  the  pos- 
sible precautionary  measures  at  crossings  of 
peculiar  and  exceptional  danger  such  ordi- 
nary care  may  require;  In  this  case  the 
finding  of  the  court  shows  that  the  defend- 
ants did  exercise  ordinary  care  in  the  opera- 
tion of  their  cars  in  view  of  the  character  of 
the  crossing  as  it  existed  at  the  time  of  the 
accident,  and  the  court  also  finds  that  the  de- 
fendants had,  without  cause  or  necessity^ 
permitted  trees  to  grow  upon  their  land  with- 
in their  right  of  way  for  a  distance  of  some 
50  feet  from  the  crossing,  which  for  that 
distance  obstructed  the  plaintifTs  view  of 
an  approaching  train  until  he  came  within 
some  10  feet  of  the  railroad  tracks.  It  seems 
to  us  that  this  fact,  the  defendants  being 
found  guilty  of  no  other  negligence,  does  not 
constitute  actionable  n^ligenoe,  and  tbere-p 
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fore,  upon  the  facts  found,  the  trial  couif 
should  bare  assessed  uomlual  damages. 

There  1^  enror.  The  Judgment  of  the  su- 
perior court  la  set  aside,  and  the  cause  re- 
manded for  the  assessment  of  nominal  dam- 
ages.   The  other  Judges  concurred. 


«C80  Conn.  6S) 

COWLBS  T.  NEW  YORK.  N.  H.  &  H.  B. 
CO.  et  al. 

(Supreme  Court  of  Errors  of  ConnecticuL 
June  7,  1907.) 

Appeal  from  Superior  Court,  Hartford 
County ;  Eld  win  B.  Gager,  Judge. 

Action  by  Walter  G.  Cowles,  administra- 
tor of  Richard  G.  Cowles,  against  the  New 
York,  New  Haven  &  Hartford  Railroad  Com- 
pany and  others.  From '  a  Judgment  for 
plaintiff,  defendants  appeal.  Reversed  and 
rananded. 

John  T.  Robinson  and  Lucins  F.  Robinson, 
for  appellants.  William  Bro  Smith  and  Rob- 
ert C.  Dickenson,  for  appellee. 

HAMBRSLEY,  J.  In  this  appeal  the  de- 
fendants claim  that  the  trial  court  erred  In 
assessing  substantial  damages  upon  a  hear- 
ing In  damages  after  default  accompanljed 
with  a  statutory  notice.  The  case  is  govern- 
ed by  the  preceding  case  of  Cowles,  Adminis- 
trator of  Nellie  F.  Cowles,  v.  Same  Defend- 
ants, 66  Atl.  1020,  In  which  upon  substantially 
the  same  record  we  held  that  the  trial  court 
stKJUld  have  assessed  nominal  damages. 

There  Is  error.  The  judgment  of  the  su- 
perior court  is  set  aside,  and  the  cause  re- 
manded for  assessment  of  nominal  damages. 


(80  Conn.  S8) 

COWLES  ▼.  NEW  YORK,  N.  H.  &  H.  R.  CO. 

(Supreme  Court  of  En-ora  of  Connecticut.    June 
7,  1907.) 

Appeal  from  Superior  Court,  Hartford 
County;  Edwin  B.  Gager,  Judge. 

Action  by  Walter  G.  Cowles  against  the 
New  York,  New  Haven  ft  Hartford  Railroad 
Company.  From  a  Judgment  granting  plain- 
tiff inadequate  relief,  he  appeals.    Affirmed. 

William  Bro  Smith  and  Robert  G.  Dicken- 
son, for  appellant  John  T.  Robinson  and 
liOdns  F.  Robinson,  for  appellee 

HAHERSLEY,  J.  The  Judgment  In  this 
case  Is  based  upon  the  same  facts  stated  in 
the  preceding  case  of  Cowles,  Administra- 
tor of  Nellie  F.  Cowles,  v.  Same  Defendants, 
66  AtL.  lOaO.  The  plaintiff  claims  In  his  rea- 
sons of  appeal  and  in  his  brief  that  the  court 
erred  In  assessing  nominal  damages  because 
upon  the  facts  as  found  by  the  court  the  de- 
fendants must  be  held  guilty  of  negligence 
and  the  plaintiff  free  from  contributory  neg- 
ligence. It  is  obvious  that  the  assessment 
of  nominal  damages  is  correct,  and  that  the 
judgment  must  stand.  If  npon  these  facts 


either  the  conclusioa  of  the  law  la  that  the 
acts  of  the  defendants  do  not  cooatitnte 
actionable  negligence,  or  the  trial  court 
might  properly  infer  the  plalntUTs  oontribn- 
tory  negligence, 

In  the  preceding  case  mentioned  we  de- 
cided that  these  defendants  were  not  In  law 
guilty  of  actionable  negligence,  and  that  it 
was  therefore  the  duty  of  the  trial  judge  to 
assess  nominal  damages.  That  decision,  for 
the  reasons  given  in  the  opinion,  governs  this 
case.  As  it  appears  from  tbe  record  that  the 
diefendants  were  not  in  law  liable  to  tfae 
plaintiff  for  damage  to  him  resulting  from 
the  acts  complained  of,  the  trial  court  did 
not  err  in  assessing  n<Hninal  damages. 

Tha«  is  no  error  In  the  judsment  of  tlie 
snpwlor  court 


(SO  Coim.  68) 
KBAOY  T.  NEW  YORK,  N.  H.  &  H.  B.  Oa 
et  al. 

(Sapreme  Court  of  Brrots  of  Connecticat. 
June  7,  1907.) 

Appeal  from  Superior  Court  Hartford 
County ;  Edwin  B.  Oager,  Judge. 

Action  by  I^de  A.  Keagy  against  the  New 
York,  New  Haven  ft  Hartford  Railroad  Com- 
pany, and  others.  EYom  a  Judgment  for 
plaintiff,  defendants  appeal.  Reversed  and 
remanded. 

John  T.  Robinson  and  Lucius  F.  Robinson, 
for  the  appellants.  William  Bro  Smith  and 
Robert  C.  Dickenson,  for  apipellee. 

HAMERSLEY,  J.  In  this  appeal  tbe  d*> 
fendants  claim  that  the  trial  court  erred  In 
assessing  substantial  damages  upon  a  hearing 
In  damages  after  default  accompanied  with 
a  statutory  notice.  The  case  is  governed  Itgr 
the  preceding  case  of  Cowles,  Administrator 
of  Nellie  F.  Cowles,  v.  Same  Defendants,  06 
AtL  1020,  in  which  upon  substantially  tbe 
same  record  we  held  that  the  trial  court 
should  have  assessed  nominal  damages. 

Tliere  is  error.  Tbe  judgment  of  the  en- 
perlor  court  Is  set  aside,  and  tfae  canae  re- 
manded for  assessment  of  nominal  damages 


(to  ooBo.  M) 

PARSONS  T.  UTICA  CEMENT   MFG.  Ca 

(Supreme  Court  of  Errors  of  CJonnecticnt 
June  7,   1907.) 

1.  BrLLS  Ann  Notes  —  Bonds  —  BoHA  Fiob 
PuHcaASEB— Action — Burden  of  Paoor. 
Where,  hi  an  action  on  negotiable  tionds, 
it  was  undisputed  that  plaintiff  ^t  them  from 
her  husband  and  that  he  obtained  them  fnua 
their  owner  fraudulently  and  without  considera- 
tion, under  the  express  terms  of  Gen.  St  1902, 
§$  4222,  4228,  the  burden  fell  npon  her  to 
prove  she  was  a  holder  in  due  course  in  good 
faith  and  for  value ;  her  possession  not  placing 
the  burden  on  defendant  to  show  she  was  not 
a   bona    fide    holder. 

[Ed.  Note.— For  cases  in  point,  see  Coit  Di» 
vol  8,  Bonds,  {  222.]  .      ^^^.^.^ 
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2.  Intebest— Keootiabue  Bono. 

Whore  no  funds  were  placed  in  the  bank 
•t  which  negotiable  bonds  were  payaMe  to 
meet  them  and  their  interest  coupons,  and  the 
maker's  treasurer  had  been  directed  not  to  pay 
them,  under  the  express  terms  of  Gen.  St. 
1902,  {  4240,  no  demand  for  payment  was  nec- 
essary, and  interest  was  recoverable  on  the 
bonds  and  coupons  from  tbeir  maturity. 

[Ed.  Mote. — For  cases  in  point,  see  Cent.  Diir. 
Tol.  29,  Interest,  H  93,  98.] 

8.  New  Tbiai/— Action  on  Bonds— Evidkncb 

— WKrOHT. 

Under  the  evidence  in  an  action  on  negotia- 
bl«  bonds,  held  the  trial  court  did  not  abuse  its 
discretion  in  setting  aside  a  verdict  for  plaintiff 
as  being  against  the  weight  of  the  evidence. 

I  Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
.  37,  New  Trial,  SI  9,  10,  146.] 

Appeal  from  Superior  Court,  Hartford 
County ;  George  W.  Wheeler,  Judge. 

Action  by  Hannah  G.  Parsons  against  tbe 
Dtica  Cement  Manufacturing  Company.  Plain- 
tiff appeals  from  an  order  setting  aside 
a  verdict  for  ber,  and  defendant  brings  ex- 
ceptions from  instructions  given.  No  error. 
Defendant's  exceptions  sustained  in  part 

Action  on  two  bonds,  for  $1,000  each.  A 
Terdiet  for  tbe  plaintiff  was  set  aside  by  tbe 
court  as  against  tbe  evidence,  and  tbe  plain- 
tiff appealed.  The  defendant  filed  a  bill  of 
exceptions  to  certain  of  the  instructions  giv- 
en to  tbe  Jury.  The  coupons  were  of  the 
following  form:  "Hartford,  Conn.,  January 
1,  1885.  iaOJOO.  On  tbe  first  day  of  July, 
A.  D.  1888,  we  promise  to  pay  to  tbe  bearer 
tbiry  dollars  at  the  Charter  Oak  National 
Bank  of  Haitford,  Conn.,  for  value  received, 
being  for  interest  due  on  tbat  day  on  l>ond 
No.  41,  dated  January  1,  A.  D.  1885.  Dtica 
Cement  Manufacturlnc  Company,  by  J.  S. 
Parsons,  Q?reas." 

Henry  T.  Richardson,  for  appellant  Jobn 
H.  Buck,  for  appellee. 

BALDWIN,  C.  J.  Tbls  Is  a  suit  brought 
in  1906  on  two  negotiable  coupon  bonds  for 
$1,000  each,  issued  by  the  defendant  In  1883 
and  payable  in  1890,  to  recover  on  each  the 
principal  and  also  the  Interest  for  two  years, 
as  evidenced  by  tbe  four  coupons  which  were 
tbe  last  to  mature.  Both  bonds  and  coupons 
were  payable  to  l>earer.  The  answer  avers 
tbat  tbe  bonds  in  1887  were  owned  by  the 
Continental  Life  Insurance  Company,  and 
were  then  fraudulently  taken  from  its  pos- 
session by  tbe  plalntlfTs  husband,  who  was  its 
president,  without  any  consideration  moving 
to  the  company,  and  came  into  her  posses- 
sion with  notice  of  that  fact,  without  any 
consideration  moving  from  ber,  and  tbat  she 
was  never  a  bona  fide  holder.  These  allega- 
tions were  denied  by  tbe  reply. 

Tbe  bonds  were  negotiable  instruments. 
Oen.  St  1902,  t  4171.  Tbe  plaintiff,  as  the 
holder,  was  to  be  deemed  prima  facie  to  be 
a  bolder  in  due  course,  but  under  the  statute, 
wlien  it  is  shown  that  the  title  of  any  person 
who  has  negotiated  sucb  an  instrument  was 
defective,  "the  burden  is  on  tbe  bolder  to 
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prove  that  he,  or  some  person  under  whom 
he  claims,  acquired  the  title  as  a  holder  In 
due  coarse."  Oen.  St  1902,  f  4229.  This 
provision  abrogates  so  far  forth  the  general 
ru:e  of  pleading  tbat  it  is  for  him  who  pleads 
facts  to  prove  them.  Jolmson  County  t. 
Walker,  79  Conn.  849,  65  Atl.  132.  That  the 
plaintiff  got  these  bonds  from  her  husband, 
and  that  be  got  them  fraudulently  and  witli- 
out  consideration  from  tbeir  owner,  was  un- 
disputed. It  had,  therefore,  been  shown  that 
she  received  them  from  oae  Jiaving  a  defec- 
tive title,  and  so  by  law  the  burdai  fell  on 
her  to  prove  tbat  she  was  a  holder  in  due 
cour8&  To  sustain  this  burden,  it  was  nec- 
essary for  her  to  sliow  tliat  she  took  tbe 
bonds  in  good  faith  and  for  value,  and  with* 
out  notice  of  any  defect  tn  her  husband's 
Utle.  Gen.  St  1902,  8  4222.  It  follows  that 
the  trial  court  erred  in  instructing  the  Jury, 
as  it  did  In  substance,  that,  as  the  plain* 
tiff  tiad  possession  of  the  bonds,  the  burden 
of  proof  was  on  the  defendant  to  show  that 
she  was  not  a  b<Hia  fide  holder,  and  tliat  to 
do  tUs  It  must  satisfy  them  t^  a  fair  pre- 
ponderance of  evidence  that  she  acquired  the 
bonds  either  without  paying  any  value,  or 
knowing  that  her  husband  had  taken  them 
from  tbe  insurance  company  impn^ierly  and 
fraudulently.  It  being  undisputed  that  her 
husband's  title  was  defective,  the  burden  was 
upon  her  to  show  value  paid  or  want  of  no- 
tice of  the  defect,  and  not  on  the  defendant 
to  show  no  value  paid  or  the  existence  of 
notice.  The  first  exception  of  the  defendant 
to  tbe  charge  is  therefore  well  taken. 

Tbe  second  exception  is  that  the  Jury  were 
told  tbat,  if  they  found  for  the  plaintiff,  she 
was  entitled  to  recover  interest  on  tbe  prin- 
cipal of  each  bond  from  the  date  of  its  ma- 
turity, and  also  on  each  coupon  from  the 
date  of  its  maturity.  We  have  held  that 
coupons  similar  In  form  bore  Interest  at 
least  after  demand  of  payment  Fox  v.  Hart- 
ford &  West  Hartford  R.  R.  Co.,  70  Conn. 
1,  11,  38  Atl.  871.  As  a  place  of  payment  was 
named  in  those  ba  suit,  bad  it  been  shown 
that  the  defendant  was  able  and  willing  to 
pay  them  there,  as  they  matured,  no  interest 
on  them  would  have  been  recoverable.  Gen. 
St  1902,  (  42401  Tbe  testimony  offered  by 
tbe  defendant,  and  not  contradicted  by  any 
evidence  offered  by  the  plaintiff,  went  to 
sbow  tbat  no  funds  had  ever  been  placed  in 
the  Cbarter  Oak  National  Bank  to  meet  the 
bonds  or  coupons,  and  tbat  the  treasurer  of 
tbe  defendant  had  before  July  1,  1888,  been 
directed  not  to  pay  them.  No  demand  for 
payment  of  either  bonds  or  coupons  had  ever 
been  made  before  the  institution  of  this  suit. 
Under  these  circumstances,  the  charge  was 
correct  Each  coupon  was  a  negotiable  in- 
strument, expressing  an  absolute  undertaking 
to  pay  tbe  bearer  a  certain  sum  on  a  certain 
day.  Tbe  provision  for  its  payment  at  a  cer- 
tain bank  was  rendered  unimportant  by  the 
failure  to  place  funds  there  to  meet  a  de- 
mand.    No  demand  was  necessary  to  glve^ 
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a  right  of  action.  Gen.  St  1902,  {  4240.  The 
defendant  has  had  the  use  of  the  money  since 
the  debts  matured.  A  corresponding  loss  has 
fallen  on  the  plaintiff,  if  she  be  a  holder  in 
due  course,  which  is  properly  measured  by  in- 
terest on  each  coupon  from  the  date  of  Its 
maturity,  added  to  interest  on  each  bond 
from  the  date  of  Its  maturity. 

We  hare  examined  with  care  the  evidence 
upon  which  the  verdict  was  rendered.  That 
introduced  by  the  plaintiff  tended  to  show 
that  she  purchased  four  bonds  of  the  cement 
company  for  $1,000  each  from  the  insurance 
company  in  good  faith  in  consideration  of  her 
transfer  to  it  of  shares  in  the  cement  com- 
pany to  an  equal  amount  at  their  par  value, 
and  that  the  business  was  transacted  through 
her  husband,  who  died  in  1897.  The  evi- 
dence introduced  by  the  defendant  tended  to 
show  that  the  plalntifr  bad  no  shares  of 
stock  to  deliver  at  the  time  which  she  testi- 
fied to  be  that  of  her  purchase;  that  her  hus- 
band was  then  the  treasurer  of  the  cement 
company  and  the  president  and  manager  of 
the  insurance  company;  that  she  never  dis- 
closed her  ownership  of  the  bonds  in  suit 
to  those  who  in  1888  succeeded  him  in  the 
management  of  the  company  until  this  suit 
was  brought;  and  that  she  never  demanded 
the  two  other  bonds  from  him  or  them.  The 
stock  ledger,  stock  transfer  book,  and  stock 
certificate  book  of  the  cement  company  were 
produced  on  the  trial,  and  have  been  sent  up 
with  the  record  for  our  inspection.  They 
tend  strongly  to  show  that  the  plaintiff,  wliile 
she  had  once  owned  shares  In  its  capital 
stock  to  the  par  amount  of  $4,000,  had  part- 
ed with  them  several  months  before  the  time 
when,  according  to  her  testimony,  she  turned 
them  over  to  her  husband  and  received  from 
him  the  bonds  in  exchange.  The  trial  Judge, 
In  his  memorandum  of  decision  on  the  mo- 
tion for  a  new  trial,  observes  that  it  seems 
plain  to  him  that  the  Jury  did  not  appreciate 
the  significance  and  force  of  this  and  other 
documentary  evidence  which  was  before 
them.  Giving,  as  we  must,  every  reasonable 
presumption  in  favor  of  the  correctness  of 
bis  conclusion  that  the  verdict  was  against 
the  evidence,  we  cannot  say  that  it  appears 
that  he  exceeded  the  limits  of  that  discretion 
which  the  law  Intrusted  to  him.  Loomls  t. 
Perkins,  70  Conn.  444,  39  Atl.  797. 

There  was  no  error  In  granting  the  motion 
to  set  aside  the  verdict 


(80  Conn.  71) 

HART  V.  ROBERTS  et  al. 

(Supreme  Court  of  Errors  of  Connecticut  . 
June  12,  1907.)  ' 

Appeal— Review— Resebvkd    Qttbstions. 

Under  Gen.  St.  1902,  {  751.  questions  of 
law  may  be  reserved  for  the  advice  of  the  Su- 
preme Court  of  Errors  wliere  appeal  could  be 
taken  had  judgment  been  rendered.  Held  that 
on  a  trustee's  complaint  for  an  order  autbor- 
iuing  him  to  sell  trust  property  and  reinvest 
the  proceeds,  tiie  Supreme  Court  of  Errors  will 


not  advise  whether  the  superior  court  has  pow- 
er to  aathorize  the  acceptance  of  an  offer  for 
the  property,  whic^  it  does  not  appear  that 
cither  the  court  or  trustee  deems  an  advan- 
tageous one,  and  other  qoestions  which  may 
not  enter  into  the  determination  of  the  case. 

Baldwin,  C.  J.,  dissentintr- 

Case  Reserved  from  Superior  Court  Hart- 
ford County;  George  W.  Wheeler,  Judge. 

Action  by  Elijah  Hart  trustee,  against 
William  Henry  Roberts  and  others.  Com- 
plaint under  sections  552  and  1035  of  the 
General  Statutes  of  1902  for  an  order  au- 
thorizing the  plaintiff  trustee  to  sell  and  con- 
vey certain  real  estate  held  by  him  in  trust 
for  a  sum  specified,  sind  to  duly  reinvest  the 
proceeds.  Facts  found  in  part  and  the 
cause  reserved  by  the  court  for  the  advice 
of  this  court  as  to  the  power  of  the  trial 
court.    Remanded  without  advice. 

The  complaint  alleged,  and  the  answer  of 
all  parties  admitted,  the  following  facts: 
May  22.  1898,  William  W.  Roberts,  of  Hart- 
ford, died  testate  and  owning  certain  real 
estate  In  the  city  of  Hartford  described  in 
the  complaint  At  his  decease  be  left  as  his 
heirs  at  law  and  next  of  kin  a  son  William 
Henry  Roberts,  who  Is  unmarried,  and  a 
grandson,  Henry  Roberts  Williams,  both  now 
living  and  parties  defendant.  Said  Henry 
Roberts  Williams  Is  married  and  has  three 
children,  all  minors  and  parties  defendant. 
By  his  will  and  Its  codicils  the  testator  gave 
the  residue  of  his  estate,  consisting  of  real  and 
personal  property  and  Including  the  real  es- 
tate In  question,  to  the  plaintiff  trustee  In 
trust  for  the  life  of  said  William  Henry  Rob- 
erts. By  the  terms  of  said  trust  the  principal 
thereof  was  to  remain  Intact,  certain  provi- 
sions out  of  the  Income  were  made  In  favor  of 
said  son  and  of  said  grandson  and  of  the  stir- 
vivlng  children  of  said  grandson  In  the  event 
of  bis  death  before  that  of  said  William  Hen- 
ry, and  any  balance  of  income  allowed  to  ac- 
cumulate as  a  part  of  the  corpus  of  the  fund. 
The  gift  over  upon  the  termination  of  the 
trust  was  made,  one  half  to  the  childr^i  of 
William  Henry,  share  and  share  alike,  and 
the  other  half  to  said  Henry  Roberts  Wil- 
liams, or,  if  he  should  have  died,  to  his  chil- 
dren, or  if  either  said  William  Henry  or 
said  Henry  Roberts  Williams  should  have 
died  leaving  no  one  to  take  the  share  set  out 
to  them,  respectively,  then  that  share  to  go 
to  those  entitled  to  take  the  other  share. 
The  court  has  found  true  the  allegations  of 
the  complaint  which  set  out  at  length  and  in 
detail  the  facts  thus  briefly  summarized. 
The  complaint  further  alleged,  and  the  an- 
swers admitted,  that  It  was  for  the  best  in- 
terests of  said  trust  estate  and  of  the  bene- 
ficiaries thereof  that  the  real  estate  describ- 
ed In  the  complaint  be  sold,  and  the  avails 
thereof  invested  according  to  law;  that 
$225,000  had  been  offered  by  a  ret^jonsible 
party  therefor;  that  said  offer  was  a  full 
and  fair  one ;  and  that  the  plaintiff  believed 
that  it  was  for  th^  b^^t  J^t^^g^^d  trust 
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estate  and  of  tbe  beneficiaries  thereof  that 
the  premisea  should  be  sold,  and  tbe  avails 
thereof  Invested. 

The  court  did  not  pass  upon  any  of  these 
allegations,  but  found  that  said  Roberts  and 
Williams  and  the  guardian  ad  litem  of  the 
latter's  minor  children,  being  all  of  the 
defendants,  desired  to  have  a  sale  of  the 
premises  made,  and  believed  it  for  .the  best 
interest  of  all  concerned  that  a  certain  of- 
fer be  accepted  and  expressly  reserved  the 
question  of  the  advisability  of  accepting  said 
offer  for  further  hearing  after  the  advice  of 
this  court  should  be  obtained  upon  the  follow- 
ing questions  of  law,  which  were  thereupon 
reserved  for  the  determination  of  this  court, 
to  wit:  "(a)  Whether  this  court  has,  In 
view  of  the  terms  of  the  will  and  codicils 
thereto,  power  to  decree  a  sale  of  said  prem- 
ises, (b)  Whether  this  court  has.  In  view 
of  the  terms  of  the  will  and  codicils  thereto, 
power  to  decree  a  sale  upon  terms  other  than 
cash,  (c)  Whether  this  court  has,  in  view  of 
the  terms  of  tbe  will  and  codicils  thereto, 
power  to  decree  a  sale  upon  the  terms  named 
in  tbe  offer  attached  and  marlcod  'Exhibit 
B.' "  The  offer  thus  referred  to  was  one  that 
the  purchaser  pay  $45,000  In  cash,  assume  a 
first  mortgage  of  $83,000  already  on  the 
property,  and  give  a  note  for  $97,000  pay- 
able in  specified  installments,  bearing  Inter- 
est at  tbe  rate  of  6  per  cent,  payable  semi- 
annually and  secured  by  a  mortgage  upon 
the  property  subsecfuent  to  said  first  mort- 
gage. Before  action  had  been  taken  by  the 
court  as  above  recited,  the  state's  attorney 
for  Hartford  county  had,  pursuant  to  tbe 
provisions  of  section  553  of  tbe  General  Stat- 
utes of  1902,  been  directed  to  appear  and  to 
investigate  the  allegations  of  tbe  complaint, 
and  to  do  all  things  necessary  and  proper  to 
protect  all  Interests  involved  in  the  action 
and  not  actually  represented  in  court  by 
counsel,  and  he  bad  reported  that  he  was  of 
the  opinion  that  It  was  for  tbe  best  interests 
of  tbe  trust  estate  and  of  the  beneficiaries 
thereof  that  a  sale  be  made  conformably  to 
the  terms  of  said  offer. 

Charles  Welles  Gross  and  Charles  E. 
Gross,  for  plaintiff.  Henry  R.  Williams,  In 
pro.  per.  Walter  S.  Schutz,  for  defendants 
Beatrice  H.  Willalms  et  al. 

PRENTICBt  J.  (after  stating  the  facts).  If 
tbe  advice  of  this  court  upon  the  questions 
propounded  be  given,  and  a  negative  reply  be 
retmmed  to  all  of  them,  such  advice  would 
result  In  a  final  Judgment  dismissing  the  ac- 
tion, and  such  Judgment  could  be  directed 
by  this  court  If,  on  the  other  hand,  an 
affirmative  reply  be  given  to  one  or  more 
of  the  questions,  the  cause  would  have  to 
be  remanded  for  a  further  hearing  and  tbe 
vercise  by  the  trial  court  of  its  reasotaable 
discretion  as  to  what  action  it  ought  to  take 
upon  the  facts  as  found  before  the  Judgment 
stage  would  be  reached.  The  Judgment  when 
toidered  might  then  be  one  la  favor  of  either 


party,  would  be  one  which  this  court  could 
not  direct,  and  might  not  be  one  which  was 
conformable  to  any  advice  given,  since  the 
questions  upon  which  advice  was  given  might 
not  enter  into  the  action  of  tbe  court  at  all. 
If,  upon  the  return  of  the  cause,  the  trial 
court  should  after  its  hearing  decide  either 
that  a  sale,  a  sale .  for  other  terms  than 
cash,  or  a  sale  upon  tbe  terms  of  the  particu- 
lar offer  contained  in  the  record,  would  not  be 
advantageous,  this  court  would  find  itself 
in  the  i)08ition  of  having  given  advice  upon 
a  question  or  questions  which  were  purely 
academic,  and  could  serve  no  helpful  purpose 
in  the  decision  of  the  cause.  The  language 
of  the  statute  (section  751)  is,  doubtless,  com- 
prehensive enough  to  permit  this  court  to 
entertain  reservations  of  questions  of  law, 
where  the  advice  given  will  not  be  decisive 
of  the  final  Judgment  to  be  rendered  in  the 
cause.  Doubtless,  also,  sucb  reservations  have 
been  entertained,  and  possibly  not  infrequent- 
ly. Such,  however,  has  not  been  the  case 
of  late;  repeated  rulings  having  been  made 
In  open  court  to  the  contrary.  State  v.  Fel»- 
gold,  77  Conn.  826,  note,  5&  AU.  211.  See,  al- 
so. New  York,  H.  &  W.  R.  Co.  v.  B.  H.  &  E.  B. 
Co.,  36  Conn.  197.  But  whatever  authority 
the  terms  of  the  statute  may  confer,  and 
whatever  practice  may  be  discovered  to  have 
at  some  time  existed,  it  is  certain  that  the 
statute  did  not  contemplate,  and  ought  not  to 
be  construed  to  permit,  that  every  question 
which  a  trial  court  may  encounter  in  the 
progress  of  a  causes  much  less  evo-y  one 
which  it  may  anticipate  that  It  may  encoun- 
ter, might  be  brought  here  at  once  upon  its 
being  either  met  or  scented  from  afar  and 
Its  determination  had  for  the  guidance  of  the 
trial  court.  Such  a  practice  would  Inevitably 
result  In  this  court  being  called  upon  to  for- 
mulate principles  of  law  which  would  never 
enter  into  the  determination  of-  a  cause,  to 
formulate  such  principles  in  an  abstract  form 
suited  to  more  or  less  general  application, 
and  not  as  related  to  a  concrete  state  of  facta 
and  narrowed  and  simplified  by  such  relation, 
to  create  a  mass  of  dicta  embodying,  state- 
ments of  abstract  general  principles  wblcta 
might  some  day  rise  up  to  harass  Judicial 
action,  and  to  unnecessarily  multiply  the 
number  of  appearances  in  this  court  which 
an  action  might  have  before  final  disposition 
was  made  of  it 

We  do  not,  however,  wish  to  be  under- 
stood as  saying  that  no  reservation  ought  to 
be  made  or  entertained  until  the  case  is 
ready  for  final  Judgment  Situations  have 
arisen,  and  may  well  arise,  where  such  ac- 
tion would  be  in  the  Interest  of  simplicity, 
directness,  and  economy  in  Judicial  action. 
Such  situations,  however,  will  be  those  ex- 
ceptional ones  where  the  advantages  result- 
ing from  such  proceeding  are  manifest  and 
distinct  and  the  question  upon  which  advice 
is  asked  is  one  which  will  quite  certainly 
enter  into  the  determination  of  the  cause. 
The  situauoa  in  the  p.^^||gs^^50t.g|^ 
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of  the  exceptional  character  Indicated;  far 
from  it.  Our  advice  Is  asked  upon  tbree 
points,  each  InrolTlng  contdderatlona  more 
or  less  foreign  to  the  others.  Whether  any 
one  of  them  will  erer  become  pertinent  can- 
not be  told  until  the  trial  court  has  per- 
formed its  functions.  The  slender  thread  by 
which  one  at  least  of  them  Is  hnng  to  the 
case  is  apparent,  and  the  vice  of  anticipatory 
abstract  adjudications  Is  well  illustrated  by 
that  example.  We  are  asked  to  advise 
whether  the  court  has  the  power  to  authorize 
the  acceptance  of  a  certain  offer  which  it 
does  not  appear  that  either  the  court  or  the 
trustee  deems  an  advantageons  one.  It  Is 
quite  possible  that  this  request  for  advice  in- 
volves the  determination  of  an  important 
question,  or  questions  having  far-reaching 
consequences,  and  yet  the  withdrawal  of  the 
offer,  the  receipt  of  a  better  one,  or  an  ad- 
verse finding  as  to  the  wisdom  of  acceptance 
for  other  cause,  would  quite  likely  remove 
them  entirely  from  the  case.  Furthermore, 
If  the  advice  asked  should  be  given,  and  that 
advice  Should  be  favorable  to  the  power  of 
the  court  in  any  of  the  respects  enumerated, 
the  subsequent  action  of  the  trial  court  upon 
Its  bearing,  and  In  its  exercise  of  its  dis- 
cretion, would  conceivably  furnish  ground 
for  the  reappearance  here  of  the  cause.  The 
discretion  which  the  trial  court  would  in  the 
end  be  called  upon  to  exercise  would  not  be 
an  absolute  but  reviewable  one,  and  the  hear- 
ing preliminary  to  Its  exercise  might  be 
productive  of  reviewable  rulings. 

If  we  look  for  advantage  to  be  auttdpated 
'  from  the  giving  of  the  desired  advice  to  set 
off  against  the  apparent  disadvantages  at- 
tending It,  our  search  for  anything  substan- 
tial will  be  in  vain.  It  would  be  a  simple 
process  for  the  court  to  pass  upon  the  ques- 
tion of  fact  as  to  the  desirability  of  making 
a  sale  upon  the  terms  of  the  offer  made  or 
upon  other  terms  and  of  reinvesting  the 
proceeds,  to  exercise  its  discretion  In  either 
disapproving  or  approving  one  in  some  fbrm 
and  upon  some  conditions,  and  thereupon 
either  rendering  judgment,  or,  having  thus 
exhausted  its  functions  preliminary  to  judg- 
ment, reserving  the  cause  for  the  advice  of 
this  court  as  to  the  judgment  to  be  rendered 
upon  the  situation  thus  clearly  defined.  Thus 
the  cause  would  come  here  with  all  possible 
questions  pertinent  to  its  final  determination 
presented,  with  all  questions  having  no  such 
pertinence  eliminated,  with  all  questions 
narrowed  to  the  precise  situation  In  the  case, 
and  in  such  form  tbat  final  judgment  In  con- 
formity to  our  advice  would  follow  and  could 
be  directed.  Such  a  procedure  would  be  the 
simplest  and  most  direct  one  conceivable  for 
the  determination  of  the  matters  at  issue, 
and  avoid  all  possible  circuity  of  action  and 
the  rendition  of  irrelevant  and  needless  ad- 
vice. 

The  cause  is  remanded,  without  advice,  to 
be  proceeded  with  In  the  superior  court    In 


this    opinion    HAMERSLBT,    HALL,    and 
THAYER,  JJ.,  concurred. 

BALDWIN,  C.  J.  (dissenting).  Whether 
the  advice  asked  for  In  this  case  by  the  su- 
perior court  ought  to  be  given  depends  up- 
on the  true  meaning  of  Gen.  St  1902,  f 
761,  by  which  the  General  Assembly  has 
exercised  the  authority  committed  to  It  by 
the  Constitution  (article  5,  8  1)  to  define  by 
law  the  powers  and  jurisdiction  of  all  courts, 
subject  only  to  what  may  be  Implied  from 
the  names  of  the  two  courts  which  the  Con- 
stitution itself  recognizes  and  establishes.  In 
the  summary  of  our  judicial  establishment 
prefaced  to  the  first  volume  of  the  Con- 
necticut Reports,  after  describing  the  prac- 
tice which  had  grown  up  of  reserving  mo- 
tions for  a  new  trial  for  the  advice  of  the 
nine  judges  of  the  superior  court,  of  whom 
this  court  was  then  constituted.  It  states 
(page  XXV)  that:  "Questions  of  law  arising 
In  any  form  and  appearing  from  the  flies 
or  from  written  documents  in  causes  before 
the  superior  court  in  the  circuits,  may  also 
be  referred  at  the  discretion  of  the  court  or 
by  consent  of  the  parties  to  the  nine  judges 
lor  their  advice.  These  cases  are  then  ar- 
gued by  counsel  at  one  of  the  stated  terms  of 
the  Supreme  Court  of  Errors,  and  the  opin- 
ion of  the  judges,  though  given  in  the  form 
of  advice,  will  govern  the  superior  court  at 
the  following  sessions  in  the  circuits  from 
which  the  cases  were  brought  and  will  be 
regarded  generally  as  the  highest  evidence 
of  the  hiw  of  the  land."  That  the  court  at 
this  period  felt  free  to  entertain  questions 
of  law  "arising  in  any  form"  Is  Indicated  by 
the  causes  reported.  In  the  first  volume  of 
the  Connecticut  Reports,  for  Instance,  there 
was  a  reservation  upon  a  demurrer  to  a  bill 
in  chancery,  and  we  advised  that  tibe  bin 
was  insufficient  Judah  v.  Judd,  1  Conn.  309, 
S12.  A  few  years  later,  on  a  similar  reser^ 
vation,  our  advice  was  that  the  demurrer  be 
overruled.  Stebblns  v.  Cowles,  10  Conn.  390, 
409.  This,  under  the  settled  rules  of  chan- 
cery practice  left  the  defendant  free  to  an- 
swer over,  and  therefore  did  not  necessari- 
ly make  a  final  disposition  of  the  cause.  So. 
in  the  volume  last  cited,  a  reservation  was 
entertained  on  a  demurrer  to  a  plea  in  abate- 
ment Hoyt  V.  Brooks,  10  Conn.  188,  182. 
Tbat  the  advice  asked  for  would  not  be  re- 
fused because  it  might  not  aetennme  the 
event  of  the  cause  is  strikingly  shown  by 
our  opinion  In  Johnson  v.  Sanford,  13  Conn. 
461,  466,  4C9.  This  was  a  bill  In  Chancery, 
which  on  demurrer  had  been  adjudged  suf- 
ficient A  committee  had  been  then  ap- 
pointed, and  the  question  reserved  was  as 
to  the  proper  action  to  be  taken  on  their 
i-eport.  We  advised  that  it  be  rejected.  The 
defendant's  counsel  claimed  that  the  bill  was 
Insufficient,  but  was  not  allowed  to  be  heard 
on  that  point;  the  court  observing  that  this 
would  be  to  anticipate  the  decision  of  a 
Digitized  by  V^OOQ  IC 
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question  that  mlsbt  thereafter  be  presented 
on  a  writ  of  error  from  tht  final  Judgment 

The  ancient  practlee  upon  reserratlona, 
which  has  been  thns  outlined,  received  the 
sanction  of  the  Legislature  In  1865,  when 
the  court  was  put  upon  a  new  and  separate 
foundation.  It  was  then  enacted  that  "t'le 
superior  court  may  reserve  questions  of  law 
arising  in  cases  tried  before  said  court,  for 
the  advice  of  the  Supreme  Court  of  Eirrors 
in  the  same  manner  as  such  questions  are 
now  reserved;  and  the  superior  court  shall 
conform  to  the  advice  of  the  Supreme  Court 
of  Brrors  lib  the  Judgment,  decree  or  deci- 
sion made  or  rendered  In  audi  cases."  Pnb- 
Uc  Acts  1855,  p.  38,  c.  28,  {  6.  It  will  be  ob- 
served that  these  provisions  contemplated 
the  giving  of  advice  not  only  as  to  Judgments 
and  decrees,  but  as  to  the  "decision"  of  a 
question  of  law  arising  in  cases  tried.  This 
word  "decision"  has  been  retained  in  all 
our  revisions  of  this  statute,  nor  does  that 
now  In  force  (Gen.  St  1902,  J  751)  differ  in 
any  respect  from  the  act  of  1855,  except  In 
embodying  the  successive  statutory  exten- 
sions of  the  power  to  reserve  such  questions 
in  favor  of  Judges  of  the  superior  court  sit- 
ting at  chambers,  and  any  inferior  courts 
over  which  we  may  have  direct  appellate 
Jurisdiction.  The  practice  as  to  the  nature 
of  the  questions  that  could  be  reserved  con- 
tinued, after  1855,  to  be  precisely  what  It  had 
been  before.  Thus,  In  the  reservations  heard 
lu  1857,  there  was  one  as  to  the  disposition 
of  a  plea  In  abatement  upon  which  our  ad- 
vice was  that  It  should  be  overruled;  that 
is,  that  the  cause  should  be  beard  on  Its 
merits.  Canfleld  v.  Wooster,  26  Conn.  3Sil, 
385.  Another  arose  on  a  demurrer  to  a  plea 
in  bar,  and  our  advice  was  that  it  was  in- 
sufficient Bacon  Academy  v.  De  Wolf,  26 
Conn.  602.  Another  on  a  demurrer  to  a 
criminal  Information.  State  v.  Gager,  26 
Conn.  607,  608. 

An  examination  of  our  report  from  the 
ilfty-fonrth  to  the  sixty-third  volume,  Inclu- 
sive of  eacli,  shows  30  reservations  upon  which 
we  gave  advice,  of  Interlocutory  questions,  a 
decision  of  which  would  not  necessarily  de- 
termine the  final  Judgment  in  the  cause.  Of 
these  questions,  two  arose  on  motions  to 
erase  from  the  docket;  two  on  motions  to 
quash;  one  on  demurrer  to  a  plea  In  abate- 
ment; two  on  demurrer  or  answer  to  an  ap- 
plication for  a  writ  of  mandamus;  eight  on 
demurrer  to  a  complaint ;  one  on  a  motion  to 
compel  an  amplification  of  the  complaint; 
one  on  demurrer  to  a  quo  warranto  Informa- 
tion ;  four  on  demurrer  to  an  answer ;  one  on 
demurrer  to  a  reply;  three  on  objection  to 
the  acceptance  of  the  report  of  a  committee. 
Of  these  causes,  one  (State  ex  rel.  Morris  v. 
Bulkeley)  was  the  most  Important  ever  de- 
cided by  this  court  In  our  opinion  we  said 
(61  Onn.  376,  23  Atl.  186,  14  L.  R.  A.  657) 
that  while  the  information  as  It  stood  was 
Insufllclent  if  the  relator  should  thereafter 
amend  it  in  a  particular  way,  it  would  be 


sufficient  Another  of  them  seems  almost  the 
precise  analogue  of  that  now  before  us.  A 
railroad  company  had  applied  to  the  railroad 
commissioners  to  approve  the  location  of  a 
station  upon  a  highway.  The  commissioners 
were  of  opinion  that  they  had  no  Jurisdiction 
to  approve  the  taking  of  a  highway  for  such 
a  purpose.  To  an  application  to  compel  them 
to  act  and  so  either  approve  or  disapprove, 
they  answered  denying  their  power  to  act 
The  question  of  their  power  was  thereupon 
reserved.  We  decided  that  they  liad  the  pow- 
er, and  the  location  was  subsequently  ap- 
proved. State  V.  Etallroad  Commissioners,  66 
Conn.  308,  315,  16  AU.  76a 

Against  these  precedents,  which  might  be 
multiplied  indefinitely,  may  be  cited  several 
of  recent  date,  which  may  seem  to  look  in  a 
different  direction.  The  only  one  appearing 
in  our  reports  is  State  v.  Felngold,  77  Conn. 
326,  827,  69  AtL  211,  in  whidi  we  were  asked 
to  advise  as  to  the  proper  ruling  on  a  de- 
murrer to  a  complaint  for  the  violation  of  a 
statute;  the  contention  of  the  defendant  be- 
ing that  the  statute  was  unconstltuttonaL 
Advice  that  the  complaint  was  insufficient 
would  have  left  the  defendant  free  to  answer 
over  (Gen.  St  1902,  {  1518),  and  deny  the 
facts  charged.  A  court  does  not  pass  upon 
a  defense  founded  on  the  unconstitutionality 
of  a  statute,  except  in  a  case  of  necessity, 
it  was  the  opinion  of  a  majority  of  the  court 
that  to  present  such  a  case,  counsel  should 
file  a  stipulation  tliat  a  ruling  on  the  demur- 
rer would  end  the  controversy,  and  this  was 
accordingly  done.  In  two  or  three  other 
cases,  not  reported,  coming  before  ns  In  re- 
cent years,  a  hearing  has  bem  refused  on  res- 
ervations of  questions  of  law  presented  by 
demurrer  to  the  complaint  Tills  action  has 
been  taken  by  vote  of  a  majorily  of  the  court 
in  view  of  the  special  circumstances  apparent 
upon  the  record  presented.  I  was  not  one  of 
the  majority;  but  as  no  reasons  were  an- 
nounced for  those  decisions,  there  was  no  oc- 
casion for  stating  my  dissent  Of  other  res- 
ervations for  advice,  presenting  circumstan- 
ces of  quite  a  similar  character,  and  coming 
before  us  at  about  the  same  time,  we  assum- 
ed Jurisdiction.  See  Boothe  v.  Armstrong. 
76  Conn.  530,  634,  57  Atl.  173;  Downer  v. 
Clark,  77  Conn.  187,  200,  68  Atl.  735;  New 
York,  N.  H.  &  H.  R.  Co.  v.  Offleld,  77  Conn. 
417,  422,  69  AtL  610;  Id.,  78  Conn.  1,  CO  Atl. 
740;  McGovem  v.  Mitchell,  78  Conn.  636, 
637,  640,  63  AtL  433. 

The  opinion  of  the  court  in  the  case  at  bar 
is  that  the  advice  asked  should  be  refused, 
because  It  does  not  present  such  questions  as 
are  contemplated  by  Gen.  St  1902,  |  751.  It 
asserts  that  reservations  ought  not  to  l>e 
made  or  entertained  in  cases  not  ready  for 
final  Judgment  unless  exceptional  situations 
are  presented,  where  the  advantages  resulting 
from  such  a  proceeding  are  manifest  and  dis- 
tinct and  the  question  upon  which  advice 
Is  asked  is  one  which  will  quite  certainly 
enter  into  the  determination  of  the  caosei  ,  ^ 
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do  not  find  any  such  limitation  of  Jurisdic- 
tion in  the  statute,  and  the  long-contlnaed 
practice  of  the  court,  down  to  1904,  seems 
to  me  quite  inconsistent  with  the  construc- 
tion so  put  upon  Its  terms.  For  more  than 
half  a  century  before  the  act  of  1855,  re-en- 
acted in  Gen.  St.  1902,  i  751,  the  statutes  of 
the  United  States  had  provided  that  ques- 
tions occurring  in  any  case  before  a  Circuit 
Court  of  the  United  States,  when  held  by 
two  Judges,  upon  which  their  opinions  were 
opposed,  might  be  certified  to  the  Supreme 
Court  of  the  United  States  for  Its  final  deci- 
sion, without,  however,  preventing  proceed- 
ing in  the  cause  in  the  Circuit  Court,  if  this 
could  be  done  without  prejudice  to  the  mer- 
its. In  1872,  on  account  of  the  press  of  busi- 
ness in  the  Supreme  Court,  this  mode  of  pro- 
ceeding was  confined  to  criminal  cases',  con- 
tinuing as  to  them  until  the  establishment  of 
the  Circuit  Court  of  Appeals,  in  1891.  See 
2  Stat  U.  S.  159;  Rev.  St  S«  650-652  [U.  S. 
Comp.  St  1901,  p.  527].  Jurisdiction  to  de- 
cide points  so  certified  was  never  declined 
by  the  Supreme  Court  of  the  United  States 
because  they  might  not  be  decisive  of  the 
cause.  "Certificates  of  division"  were  passed 
upon,  for  instance,  when  the  question  was  as 
to  whether  some  out  of  a  greater  number  of 
grounds  of  demurrer  (the  others  not  having 
l>een  passed  upon  by  the  Circuit  Court)  were 
well  taken  (United  States  ▼.  Waddell,  112  U. 
S.  76,  5  Sup.  Ct  35,  28  L.  Ed.  673),  and  when 
it  was  one  occurring  on  a  motion  for  a  tem- 
porary injunction,  but  going  to  the  merits  of 
the  case  (United  States  v.  Chicago,  7  How. 
[U.  S.]  185,  191,  12  L.  Ed.  660).  If  a  cause, 
in  the  course  of  proceedings  in  which  a 
question  had  been  certified  up  and  decided, 
at  a  later  stage  passed  Into  judgment  and 
exceptions  were  taken  to  the  Judgment  for 
causes  unconnected  with  the  question  certi- 
fied, a  writ  of  error  lay  upon  them.  Daniels 
V.  Railroad  Co.,  3  Wall.  [U.  S.]  250,  255,  18 
I*  Ed.  224.  The  practice  under  this  legisla- 
tion of  the  United  States  was  familiar  to  the 
bar  of  Connecticut  by  one  of  whom  the  act 
of  1855  must  have  been  drafted,  when  that 
act  was  passed.  Our  own  practice  since  this 
court  assumed  a  strictly  Judicial  character  hi 
1807  was  still  more  familiar,  and  that  has 
now  been  maintained  for  a  full  century,  with 
no  other  interruption  than  that  furnished 
by  our  action  In  the  case  of  New  Xork,  H.  & 
N.  R.  Co.  V.  Boston,  H.  &  E.  R.  Co.,  36  Conn. 
196,  and  the  few  recent  rulings  to  which  ref- 
erence has  been  made  none  of  which  were  ac- 
companied or  followed  by  any  statement  of 
the  reasons  for  making  them. 

In  my  Judgment,  when  a  point  of  law  Is 
sent  up  by  a  reservation  for  our  advice  at  the 
request  of  all  the  parties  to  the  cause,  and 
with  the  approval  of  the  trial  court  It  Is  as 
much  our  duty  to  decide  it  as  If  it  were 
presented  on  an  appeal.  The  remedy  is  a 
cheap  and  speedy  one.  It  avoids  the  rendi- 
tion of  many  Judgments,  which  would  be 
liable  to  reversal.    It  is,  no  doubt  possible 


that  questions  so  reserved  may  be  trivial,  or 
such  as  ultimately  prove  to  be  Immaterial  to 
the  final  dlepositltm  of  the  case;  bat  if  It  be 
desirable  to  change  our  practice  so  as  to 
avoid  the  necessity  of  answering  than,  socb 
a  change,  in  my  opinion,  should  oome  ooij 
from  the  General  Assembly. 


(U6  Hd.  101 
TWirXET  T.  TOADVINB  et  al. 
(Court  of  Appeals  of  Maryland.    May  15,  1907.) 

Wiixs—OoNSTBUCTioN— Estates  in  Tkust. 

Where  a  will  directed  the  ezecntor  to  paj 
a  certain  share  of  the  estate  to  a  trustee  in 
trust  for  the  use  of  a  daughter  of  the  testatrix, 
the  balance  of  the  funds  remaining  in  the  trus- 
tee's hands  after  the  daughter's  death  belonged 
to  the  daughter's  estate,  and  did  not  pass  un- 
der a  residuary  bequest 

{£]d.  Note.— For  cases  in  point  see  Cent  X>ic. 
vol.  49,  Wilis,  i  1389.] 

Appeal  from  Circuit  Court  Wicomico  Coun- 
ty, in  Equity;   Charles  F.  Holland,  Judge. 

Action  by  Ida  Toadvine  and  othws  against 
Eugene  Oliphant  trustee,  John  R.  Twilley, 
and  others.  From  a  decree  for  plaintUDs, 
Twilley  appeals.    Affirmed. 

Argued  before  BRISCOE,  SCHMUCKER, 
PEARCE,  BOTD,  BURKE,  and  ROGERS,  JJ. 

James  E.  Ellegood,  for  appellant  B.  Stan- 
ley Toadvine,  for  appellees. 

ROGERS,  J.  This  Is  an  appeal  from  a  de- 
cree of  the  circuit  court  for  Wicomico  coun- 
ty, in  equity.  It  appears  from  the  record  lu 
this  case  that  one  Mary  A.  Twilley,  of  said 
county,  on  the  25th  day  of  May,  1900,  execut- 
ed her  last  will  in  due  form,  and,  after  di- 
recting that  certain  Just  debts,  funeral  ex- 
penses, and  costs  of  administration  should 
be  paid,  by  the  second  clause  of  her  will,  di- 
rected and  empowered  her  executor  therein 
named  to  sell  and  convey  all  of  her  estate, 
both  real  and  personal,  upon  the  best  terms 
be  might  deem  best.  By  the  third  clause, 
over  the  construction  of  which  this  contro- 
versy arose,  she  delared:  "I  hereby  direct 
that  my  executor  pay  one  eighth  of  my  es- 
tate after  the  expense  of  administration  has 
been  paid  to  Eugene  Oliphant  In  trust  for 
the  use  of  my  daughter,  Arabella  Trader, 
who  Is  now  Insane,  bat  If  the  said  Arabella 
Trader  shall  become  of  sound  mind,  then  I 
direct  that  the  above  named  amount  be  paid 
to  the  said  Arabella  Trader,  and  I  further 
direct  that  In  the  event  of  the  death  of  the 
said  Arabella  Trader  before  the  execution 
of  this  my  last  will  and  testament  that  the 
above  mentioned  amount  be  paid  In  equal 
parts  to  my  other  seven  children  share  and 
share  alike."  And  by  the  fourth  clause  other 
will  she  bequeathed  as  follows:  "I  bequeath 
the  balance  of  my  estate  in  equal  amounts  to 
my  seven  children,  namely,"  and  names  them, 
"share  and  share  alike."  And  this  court  la 
asked  to  construe  the  said  third  clause,  and 
to  declare  what  estate  the  said  Arabella 
Trader  took  under  the  will  of  ber  motbei; 
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the  testatrix,  Mary  A.  TwiUey.  It  appears 
from  the  record  In  tills  case  that  Arabella 
Trader  surrlyed  her  motlier,  and  It  also  ap- 
pears from  the  record  that  Arabella  Trader 
remained  non  compos  until  her  death,  which 
occurred  in  February,  1906.  It  also  appears 
that  Eugene  Ollphant  was  duly  appointed 
committee  of  said  Arabella  Trader  by  the 
circuit  court  for  Wicomico  county  and  quali- 
fied as  such,  that  said  committee  has  made 
a  final  report  to  said  circuit  court,  and  that 
said  report  and  account  has  been  duly  rati- 
fied by  said  circuit  court  for  Wicomico  coun- 
ty, and  that  there  remains  in  the  hands  of 
said  Bugene  Oliphant  the  sum  of  $284.32  sub- 
ject to  the  order  of  said  court 

On  the  14tb  of  March,  1906,  Sidney  L. 
Trader,  husband  of  Arabella  Trader,  Ida 
Toadvine,  and  Sanford  A.  Toadyine,  her  hus- 
band, William  B.  Trader,  and  Annie  E.  Ellis, 
and  Samuel  M.  Ellis,  her  husband,  filed  In 
the  circuit  court  for  Wicomico  county  their 
petition  against  Eugene  Ollphant,  trustee 
and  committee  of  Arabella  Trader,  lunatic, 
and  the  other  seven  children  of  Mary  A. 
Twllley,  deceased,  alleging  that  the  afore- 
said sum  of  $284.32  remains  In  the  hands  of 
Eugene  Ollphant,  trustee,  and  that  Arabella 
Trader  died  in  February,  1906,  owing  no 
debts,  and  that  the  said  Ida  Toadvine,  Wil- 
liam B.  Trader,  and  Annie  B.  Ellis  are  the 
only  heirs  at  law  of  Arabella  Trader,  and 
that  they  are  all  adults,  and  that  they,  to- 
gether with  Sidney  L.  Trader,  are  entitled 
to  said  sum  now  In  the  hands  of  Eugene 
Ollphant,  trustee,  and  pray  process  against 
the  seven  other  children  of  Mary  A.  Twilley, 
naming  them.  To  this  petition  the  other  seven 
children  of  Mary  A.  Twilley  filed  their  an- 
swer, aileghig  that  they  are  advised  that  the 
fund  of  $284.32  now  in  the  hands  of  Eugene 
Ollphant  does  not  belong  to  the  children  of 
Arabella  Trader,  deceased,  and  her  husband, 
but  that  they  (the  seven  children  of  Mary 
A.  Twilley;  are  entitled  to  the  said  sum. 
The  case  was  submitted  without  testimony, 
and  the  learned  judge  below  filed  an  opinion 
in  which  he  declared  that  the  said  sum  of 
¥284.32  belonged  to  the  husband  and  children 
of  Arabella  Trader,  and  signed  a  decree  In 
conformity  with  those  views.  And  we  are 
aslced  In  this  appeal  to  review  that  opinion 
and  decree,  and,  as  this  involves  a  construc- 
tion of  the  will  of  Mary  A.  Twilley,  we  will 
proceed  to  do  so. 

From  an  inspection  of  that  Instrument,  It 
will  appear:  (1)  That  one-eighth  of  the  estate 
of  Mary  A.  Twilley  was  to  be  paid  over  to 
Eugene  Oliphant  In  trust  for  the  use  of  Ara- 
bella Trader,  and  we  have  shown  that  this 
was  done.  (2)  But  if  the  said  Arabella  Trad^ 
er  shall  become  of  sound  mind,  then  the 
above  amount  was  to  be  paid  to  the  said  Ara- 
bella Trader.  Now,  this  event  never  hap- 
pened, for  the  record  showB  that  Arabella 
Trader  remained  non  compos  until  the  day 
of  her  death,  so  the  second  contingency  Is 
eliminated  from  our  consideration.    (3)  "That 


In  the  event  of  the  death  of  Arabella  Trader 
before  the  execution  of  this  my  last  will 
[meaning  probate]  and  testament  that  the 
above  mentioned  amount  be  paid  in  equal 
parts  to  my  other  seven  children  share  and 
share  allice";  but  this  event  did  not  occur 
within  the  time  specified  In  the  will,  for  It 
is  a  conceded  fact  in  this  record  that  Ara- 
bella Trader  survived  her  mother,  Mary  A. 
Twilley,  several  years,  so  that  we  find  from 
the  record  that  only  one  of  the  three  contin- 
gencies happened,  as  named  In  the  will,  name^ 
ly,  that  the  one-eighth  part  of  the  estate  of 
Mary  A.  Twilley  was  paid  over  to  Eugene 
Oliphant  in  trust  for  the  use  of  Arabella 
Trader,  who  did  not  recover  her  mind,  and 
who  also  outlived  her  mother,  so  that  we 
hold  that  the  funds  In  the  hands  of  Eugene 
Ollphant,  trustee  and  committee,  belongs  to 
the  estate  of  Arabella  Trader,  and  must  be 
paid  over  to  her  administrator  when  duly 
appointed  and  qualified. 

It  follows  from  what  we  have  said  that 
the  decree  appealed  from  must  be  affirmed. 

Decree  affirmed,  with  costs  to  the  appellee 
above  and  below. 


(80  vt  177) 


FLEET  T.  WAIT. 


(Supreme  Court  of  Vermont.    Windsor.    June 
5,  1907.) 

1.  COVENAItTB     —     OOVBRANTS    OF    TlTIJe     — 

Bbeach. 

A  grantor  conveyed  land  by  a  deed  contain- 
ing covenants.  Two  vears  before  he  had  agreed 
to  give  to  a  city  five  feet  of  the  land  for 
widening  a  street,  on  condition  that  the  work 
should  l>e  done  that  year. .  Ttiere  was  nothing 
to  show  when  the  city  entered  on  the  prem- 
ises to  claim  the  five  feet  Held,  that  the 
grantor  was  not  liable  for  breach  of  covenant 
on  entry  after  tiie  time  limited  by  the  agree- 
ment 

[Ed.  Note.— For  cases  in  point,  see  CTent  Dig. 
vol.  14,  Covenants,  §§  96,  111.] 

2.  Same— Covenants    Against   Ircukbban- 
CES— Breach. 

An  agreement  by  an  owner  of  lots  abotting 
on  a  street  to  give  ue  city  five  feet  for  widen- 
ing the  street,  on  condition  that  the  work 
should  be  done  during  that  year,  does  not  con- 
stitute an  incumbrance  within  a  covenant 
against  incumbrances  in  a  deed  executed  two 
years  thereafter. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Covenants,  {  111.] 

Exceptions  from  Windsor  County  Court; 
William  H.  Taylor,  Judge. 

Action  by  Lindley  M.  Fleet  against  Otis 
H.  Wait  Heard  on  demurrer  to  the  declara- 
tion. There  was  a  Judgment  sustaining  the 
demurrer  pro  forma,  and  plaintiff  excepts. 
Affirmed,  and  cause  remanded. 

Argued  before  POWELL,  C.  J.,  and  TI- 
LER, MUNSON,  and  WATSON,  JJ. 

W.  F.  Stephens  and  Harvey,  Harvey  & 
Harvey,  for  plaintiff.  Frederick  C.  South- 
gate  and  Stickney,  Sargent  &  Skeels.ft)r  de- 
fendant Digitized  by  VjOOQIC 
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MTJNSON.J.  The  declaration  Is  for  breach- 
M  of  the  covenants  In  a  deed  of  certain  Iota 
In  Brockton,  l^aes.,  Is  In  two  oonnts,  and  ia 
demurred  to  generally.  Both  coanta  allege 
an  eviction  by  the  city  under  an  agreement 
of  the  defendant  to  give  five  feet  from  the 
front  of  said  lots  for  widening  the  street. 
This  is  set  up  in  the  first  count  as  a  breach 
of  each  of  the  several  covenants,  and  in  the 
second  count  as  a  breach  of  the  covenant 
against  incumbrances.  The  defendant's  agree- 
ment, as  set  up  In  both  counts,  is  dated 
April  10,  1897,  and  is  upon  condition  that 
the  work  be  done  that  year.  Bis  deed  to  tlie 
plalnOff  Is  dated  September  9,  1899.  There 
is  no  allegation  of  the  time  when  the  city 
entered  upon  the  premises.  If  the  entry  was 
after  the  time  limited,  it  was  not  by  virtue 
of  any  right  conferred  by  the  agreement 
The  agreement  did  not  constitute  an  incum- 
brance when  the  deed  was  given,  for  the  time 
allowed  for  an  exercise  of  the  right  bad 
then  expired. 

Judgment  affirmed,  and  cause  remanded. 


(80  Vt  179) 

ABBOTT  T.  BANDERS  et  ui 

fSunreme  Court  of  Vermont.    Addison.     June 

5,  1907.) 

1.  MOKTOAGBS— BrQUISITKS— DKEO    AS    MOBT- 
OAOB. 

A  conveyance  conditioned  for  the  support 
of  the  grantor  will  be  treated  as  a  mortgage, 
and,  in  case  of  breach  by  the  grantee,  equity 
may  grant  relief  by  foreclosure  forfeiting  and 
extinguishing  the  grantee's  right. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  35,  Mortgages,  {  S3.] 

2.  Save— OiTEB  to  Do  Bqditt. 

In  an  action  by  a  grantor  to  foreclose  a 
conveyance  conditioned  upon  her  support,  and 
to  have  the  grantee's  rights  extinguished,  where 
there  was  a  persistent  and  aggravated  abuse  of 
the  grantor  for  the  purpose  of  driving  her  from 
the  premises,  without  facts  tliat  could  furnish 
any  excuse,  it  is  not  necessary  to  aver  readi- 
ness to  do  equity,  since  the  rules  of  equity 
would  not  afford  relief  to  the  grantee. 

Appeal  In  Chancery,  Addison  County;  Wil- 
laid  W.  Miles,  Chancellor. 

Action  by  Bllza  B.  Abbott  against  John 
D.  Sanders  and  wife.  Order  overruling  pro 
forma  a  demurrer  to  the  petition,  and  de- 
fendants except    Affirmed  and  remanded. 

Argued  before  ROWELL,  0.  3»  and  TY- 
LER, MUN80N,  and  WATSON,  JJ. 

Davis  &  Russell,  for  appellants.  W.  H. 
Bliss,  for  appdlee. 

MUNSON.  J.  l*e  bill  sets  up  a  convey- 
ance of  real  and  personal  property  from  the 
oratrix  to  the  defendant  husband,  condition- 
ed that  the  grantee  support  the  oratrix  dur- 
ing her  life;  alleges  a  substantial  bieadi  of 
the  condition;  and  prays  for  a  decree  de- 
claring the  defendants'  rights  forfeited,  and 
their  title  and  equity  extinguished  and  fore- 
closed.   The  bill  18  demurred  to. 

The  defendants  contend  that  the  case  pre- 
sented is  one  of  forfeiture  by  breach  of  a  con- 


dition subseqaent,  and  that  forfeitures  will 
not  be  enforced  by  a  court  of  equity.  It  Is 
held,  however,  with  substantial  unanimity, 
that  equity  will  afford  relief  fkrom  oonrey- 
ances  given  for  snpp<H^  on  nonpofonnaiioe 
of  the  agreement  to  support,  altbongh  there 
is  great  disagreement  as  to  the  grounds  and 
form  of  the  relief.  13  Cyc.  710;  2  Pom.  Bq. 
Rem.  I  686,  and  notes;  Olocke  r.  Glocke,  113 
Wis.  303,  89  N.  W.  118,  57  L.  R.  A.  45&  Jn 
many  cases  in  different  Jurlsdlcttons,  deeds 
given  to  secnre  the  grantor's  support  have 
been  annulled  on  general  grounds  of  equity, 
without  much  attempt  to  refer  the  relief  to 
any  specific  rule.  Feck  v.  Hoyt,  39  Conn.  9; 
Penfleld  t.  Fenfidd,  41  Conn.  474;  Jenkins  y. 
Jenkins,  8  T.  B.  Mon.  (Ky.)  327;  Reeder  y. 
Beeder,  89  Ky.  629, 12  8.  W.  1063;  PattersoB 
v.  Patterson,  81  Iowa,  626,  47  N.  W.  768; 
Dodge  V.  Dodge,  82  Mich.  109,  52  N.  W.  296; 
Rexford  v.  Schofleld,  101  Mich.  480,  69  N. 
W.  837;  Wilfong  y.  Johnson,  41  W.  Ya.  283, 
23  &  B.  730.  In  Illinois  the  court  rescinds 
the  transaction,  presuming,  if  necessary  to 
the  relief,  that  the  conveyance  was  obtained 
with  fraudulent  intent.  Frazier  y.  Miller, 
16  IIL  48;  Oard  y.  Oard,  58  IIL  46;  Cooper  y. 
Onm,  162  III.  471,  39  N.  B.  267.  In  Oregoo 
it  is  considered  that  rescission  is  not  per- 
missible, and  the  grantor's  support  la  secur- 
ed by  making  it  a  charge  upon  the  property. 
Watson  V.  Smith,  7  Or.  448;  Fatten  v.  Nixon. 
33  Or.  159,  52  Paa  1018.  In  Rhode  Island  a 
reconveyance  is  decreed,  upon  the  theory 
that  the  deed  creates  a  continuing  obligation 
in  the  nature  of  a  trust,  and  that  the  failure 
to  supitort  la  a  renunciation  of  the  trust 
Grant  v.  Bell,  26  R.  I.  288,  58  AH.  951.  In 
Indiana  the  agreement  to  support  Is  con- 
sidered a  condition  subsequent,  the  breach 
of  which  entitles  the  grantor  to  re-enter  and 
maintain  a  suit  to  quiet  the  title.  Richter 
y.  Richter,  111  Ind.  456,  12  N.  E.  698;  Cree 
y.  Sherfy,  138  Ind.  354,  37  N  B.  787.  In 
Wisconsin  it  was  formerly  considered  that 
this  ground  of  relief  was  not  tenable,  but 
this  view  is  repudiated  in  the  recent  case  of 
Glocke  y.  Glocke,  113  Wis.  303, 89  N.  W.  118^ 
57  L.  R.  A.  458.  It  is  said  in  that  case  that 
the  property  conveyed  is  held  on  condition 
subsequent;  that  upon  a  breach  of  the  con- 
dition the  title  will  revert,  at  the  election  of 
the  grantor,  without  Judicial  aid;  and  that 
the  grantor  can  have  in  equity  "such  ap- 
propriate relief  as  may  be  necessary  to  }n- 
dlclally  establish  his  status  as  regards  the 
property  and  quiet  his  title  thereto." 

The  form  that  the  equitable  remedy  will 
take  in  this  state  is  determined  by  our  hold- 
ing regarding  conditional  deeds.  With  us. 
a  conditional  deed  is  treated  as  a  mortgage 
to  secure  the  grantee's  performance  of  the 
condition  contained  in  the  deed.  Austin  y. 
Downer,  25  Vt  558;  Ford  v.  Steele,  54  Vt. 
662;  Moultbrop  V.  Farmers'  Mut  Ins.  Co.. 
52  Vt  123.  In  the  case  last  cited  the  holder 
of  ah  insurance  policy  gave  a  deed  of  the 
insured  property.  ?f  Jffteft  D^^S^^gtt  " 
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the  grantee  failed  to  pay  him  a  certain  sum 
as  provided  ta  tlie  condition,  the  deed  shonid 
become  null  and  void.  The  qnestion  was 
whether  this  avoided  the  Insurance  nnder 
the  clauBe  prohibiting  alienation.  The  conrt 
coDld  not  see  wherein  this  differed  from  the 
ordinary  case  of  the  conveyance  of  an  abso- 
lute title  with  a  mortgage  baclt  to  secure  a 
payment  of  purchase  money,  saying  that 
here  the  defeasance  was  Inserted  in  the  deed 
of  conveyance,  wMie  in  the  ordinary  case  of 
conveyance  and  mortgage  the  defeasance  Is 
Inserted  in  the  latter,  but  that  In  such  a  case 
both  instrnments  are  construed  together  as 
one  and  the  same  contract,  effectuating  the 
conveyance  of  a  defeasible  title  to  the  pur- 
chaser. So  the  insured's  deed  was  held  an 
alienation  of  the  property,  avoiding  the  in- 
surance. The  situation  being  the  same  as  if 
the  condition  were  omitted-  from  the  oratrlx's 
deed  and  contained  in  another  deed,  given 
back  by  the  defendant  husband,  it  is  clear 
that  the  rights  of  the  defendants  may  be 
foreclosed  by  bill.  In  this  state,  a  omvey- 
ance  conditioned  for  the  support  of  the  gran- 
tor is  treated  as  a  mortgage,  whatever  the 
form  in  which  the  support  is  to  be  furnished. 
Aostin  v.  Austin,  9  Vt  420;  Henry  v.  Tupper, 
29  Vt  858;  OtUquechee  Sav.  Bk.  v.  Holt,  68 
Vt  166,  1  Atl.  488. 

It  appears  from  the  bill  that  this  deed  was 
foD  an  expressed  consideration  of  $300,  and 
that  the  defendant  husband  paid  some  over 
that  amount  In  discharge  of  a  mortgage  on 
the  premises.  There  is  no  further  allega- 
tion regarding  this,  and  It  Is  claimed  that 
the  bill  is  demurrable  for  want  of  an  offer  to 
do  equity.  The  bill  sets  up  a  persistent  and 
aggravated  abuse  of  the  oratrlx,  alleges  that 
this  was  Inflicted  with  Intent  to  drive  her 
from  the  premises,  and  discloses  no  fact  or 
circumstance  that  can  operate  by  way  of 
excuse  or  palliation.  The  rules  of  equity  do 
not  permit  any  relief  of  the  defendants  on 
the  case  presented,  and  it  was  therefore  un- 
necessary to  aver  a  readiness  to  do  equity. 

Pro  forma  decree  affirmed,  and  cause  re- 
manded. 


(80  Vt  10 

NORTH  TROT  GRADKD  SCHOOI.  DIST.  t. 
TOWN  OF  TROT  et  al. 

(Supreme  Court  of   Vermont.     Special  Term. 
May  10.  1907.) 

1.  Wills— Tbusts—Cokstboction—Dmiona- 
noit  OF  SnABKS— Division  Auono  Membsbs 
OF  Classes. 

A  will  left  certain  property  to  the  town 
of  T.,  in  trust  for  the  school  districts  and 
fractional  scliool  districtEi  therein,  the  interest 
to  t>e  divided  by  the  selectmen  of  tke  town 
each  year,  so  that  each  fractional  put  of  a 
school  district  should  receive  one-half  as  much 
as  a  whole  district  and  each  whole  district  to 
draw  the  same  anomit.  At  that  time  there 
were  nine  whole  and  four  fractional  school 
districts  In  T.,  but  suboeqnently  the  whole  town 
became  a  single  district  under  a  statute,  and 
later  the  orator  district  was  created  by  act  of 
the  Legislature,  comprisinc  less  than  half  of 
two  of  the  old  districts;  Its  grand  list  being 


abont  a  third  as  much  as  that  of  the  rest  of 
the  town.  Held,  that  the  orator  district  was 
entitled  to  one-half  the  interest,  as  there  are  but 
two  districts  in  the  town. 
2.  Schools  ano  School  Distbictb— Fxthdb— 
Beocests — Statutes — Constbuction. 

The  act  of  1894,  incorporating  the  school 
district  of  North  Troy,  providing  that  it  shonld 
have  ttie  same  share  of  income  from  bequests  to 
the  town  for  the  benefit  of  the  public  schools 
of  the  town  that  it  would  by  law  receive  as  an 
unincorporated  district,  means  that  it  should  re- 
ceive the  same  share  that  It  would  if  it  were  a 
school  district  not  incorporated  by  special  act 
8.  Tbubts  —  BzxounoN  —  Sopisvision   by 

COUBTS. 

Where  a  will  left  funds  to  a  town  in  trust, 
the  income  thereof  to  l>e  divided  by  Its  select- 
men among  its  school  districts  in  a  certain  man- 
ner,  the  action  of  the  selectmen  in  mailing  a 
division  is  not  final,  but  may  l>e  reviewed  by 
the  courts,  since  they  derived  their  authority 
from  the  will  and  it  directs  the  method  of  divi- 
sion, which  must  be  made  accordingly. 
4.  Estoppel— EquiTABut  EstoppU/— Charob 

or  Position. 

Where  a  defendant  school  district  made  no 
change  in  its  situation  on  account  of  the  ora- 
tor's conduct  in  not  claiming  its  proper  share 
of  the  income  from  trust  funds  of  which  defend- 
ant was  one  of  the  cestnis  que  trust  the  orator 
is  not  bound  by  its  conduct  in  that  respect. 

(Bd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  19,  Estoppel,  {  142.] 

6.  Abatement  —  Action  AoAxnaec  OFnon— 
Expiration  of  Tebu. 

Where  certain  officers  of  a  town  were  cited 
as  such  as  defendants,  but  the  bill  made  no  case 
against  them  until  an  amendment  was  filed  aft- 
er their  respective  terms  had  expired,  the  bill 
will  be  dismissed  as  to  them,  with  costs  <m  ap- 
peal. 
fl.  Tbitsts— Exkctttion. 

Where  a  town  was  the  trustee  undw  a 
will  of  certain  funds,  the  income  from  which 
was  to  be  divided  by  its  selectmen  among  its 
school  districts,  a  decree  against  one  of  tb» 
selectmen  as  to  the  manner  of  dividing  the  in- 
come will  be  as  effective  as  one  against  all  of  the 
board,  since  their  authority  is  private,  and  all 
must  concur  in  its  execution. 

7.  Same— Actions— Pasties. 

Where  a  town  was  made  trustee  of  certain 
funds,  the  interest  thereon  to  be  divided  by  its 
selectmen  among  the  school  districts  thereof,  the 
town  was  a  proper  and  necessary  party  to  an 
action  to  restrain  an  improper  execution  of  the 
trust,  sinos  it  was  the  confteee  of  the  trust 
and  held  the  legal  title  to  the  property. 

8.  monicipai,  oobpobations  —  oasation  bt 
Iuplication. 

If  powers  and  privileges  are  conferred  by 
le^slative '  act  upon  the  inhabitants  of  a  dis- 
trict, and  duties  imposed  that  cannot  l>e  exet- 
cised  and  enjoyed  without  corporate  capacity, 
such  capacity  will  be  created  by  implication  if 
such  appears  to  be  the  intention  of  the  Legis- 
lature. 

9.  Schools  and  Schom.  Dnniois— Status 

OF  DiSTBICT. 

A  town  school  district  nnder  the  statute 
is  a  corporate  liody  by  necessary  implication, 
separate  and  distinct  from  the  town,  since  it 
lias  creation  by  name,  in  effect  perpetui^  of 
existence,  unity  of  person,  and  governing  Ixwrds 
elected  at  town  school  district  meetings. 

10.  INTEBESI^AMOUN'T— INTEBEST    ON    REOOV- 

BET- Time  of  Beoinninq. 

In  an  action  against  a  town  as  trustee  nn- 
der a  will  and  a  town  school  district  as  a 
cestui  que  trust  for  money  improperly  paid  to 
the  school  district.  In  which  there  was  a  re- 
ooverv,  the  district  should  pay  interest  from 
the  tune  it  was  made  a  pari?  and  the  origiaal 
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bill  was  served  upoa  it,  though  the  original 
bill  was  against  the  town  alone,  since  the  dis- 
trict knew  from  the  bill  that  the  orator  was 
seeking  the  recovery  of  the  money  it  had  r^ 
ceived. 

Appeal  in  Chancery,  Caledonia  County; 
John  H.  Wat86n,  Chancellor. 

Action  by  tlie  North  Troy  graded  school 
district  aguinst  the  town  of  Troy  and  others. 
From  a  decree  for  orator,  defendants  appeal. 
Reversed  and  remanded,  with  mandate  for 
decree  npon  proper  amendment. 

Argued  before  ROWBLL,  a  J.,  and  TY- 
LER and  MUNSON,  JJ.,  and  HALL,  Su- 
perior Judge. 

J.  W.  Redmond  and  O.  S.  Aunls,  for  ora- 
tor.   Young  &  Young,  for  defendants. 

ROWBLL,  C.  J.  On  March  T,  1890,  Moses 
Dodge,  who  then  was,  and  for  40  years  had 
been,  a  resident  of  the  town  of  Troy,  made 
bis  will,  whereby  he  gave  the  residue  of  his 
estate  to  said  town  in  these  words:  "The 
residue  and  remainder  of  all  my  estate,  both 
real  and  personal,  I  give  to  the  town  of  Troy 
in  trust,  and  all  of  the  same  to  be  held  In 
tmst  by  said  town  for  all  the  school  districts 
and  fractional  school  districts  in  said  town, 
and  all  that  may  hereafter  be  In  said  town; 
the  same  to  be  known  and  forever  called  the 
Moses  Dodge  Fund,  and  all  of  the  same  to  be 
kept  at  interest  by  said  town  forever,  and  the 
Interest  on  all  of  the  same  to  be  divided  each 
year  by  the  selectmen  of  said  town  on  the 
Friday  next  before  the  last  Tuesday  of 
March  of  each  year  hereafter  forever  after 
my  death  between  the  school  districts  and  the 
fractional  parts  of  school  districts  in  said 
town  as  aforesaid,  each  fractional  part  of  a 
school  district,  one  half  as  much  as  a  whole 
district,  and  each  whole  school  district  to 
draw  the  same  amount  each  year."  The 
testator  died  at  Troy  on  October  3,  1890, 
and  his  will  was  duly  probated,  and  the 
residue  of  his  estate,  amounting  to  $13,272.- 
.62,  was  paid  to  the  town  under  the  will,  and 
.the  town  still  holds  it  Before  and  at  the 
time  In  question,  and  up  to  the  time  the 
town  system  was  adopted  by  the  act  of  1892, 
the  several  district  system  prevailed  In  Troy, 
un,der  which,  at  the  time  In  question,  the 
town  was  divided  into  nine  whole  districts 
and  four  fractional  districts;  and  so,  when 
the  town  became  a  single  district  under 
said  act,  as  it  did,  there  being  no  other  dis- 
trict In  town,  it  was  entitled  to  the  whole 
income  of  said  fund.  But  in  1891  the  Legis- 
lature^ at  the  special  Instance  and  request 
of  the  inhabitants  of  the  Incorporated  vil- 
lage of  North  Troy,  Incorporated  that  part 
of  the  town  comprising  the  territory  of  said 
village  as  a  graded  school  district,  with  all 
the  powers,  duties,  and  privileges  granted  by 
law  to  such  districts,  and  grlving  it  the  same 
share  of  the  public  money  and  the  same  share 
of  Income  from  bequests  and  legacies  to  the 
itown  for  the  benefit  of  the  public  schools  of 
idle  town  that  by-  law  it  would  receive  as  an 


imiucorporated  district.  This  district  ia  the 
orator,  and  consists  of  considerable  leas 
than  half  of  the  territory  of  old  sdiool  dis- 
tricts Nos.  1  and  10  as  they  existed  before 
and  at  the  time  the  act  of  1892  took  effect, 
and  does  not  Include  all  of  either  of  said 
districts.  The  orator's  grand  list  is  about 
a  third  as  much  as  that  of  the  rest  of  the 
town.  Up  to  and  including  1905  tbe  income 
of  said  fund  has  been  divided  between  the 
orator  and  tbe  town  district  on  tbe  basis  of 
two-elevenths  to  the  orator  and  nlne«lev- 
entbs  to  the  town  district.  But  now  the 
orator  claims  one-half  of  said  income,  be- 
cause there  are  but  two  school  distrlctB  la 
town,  and  seeks  a  decree  to  that  effect,  and 
also  to  recover  what  It  has  been  deprived  of 
by  the  divisions  that  have  been  made. 

The  testator  never  lived  In  what  Is  now 
tbe  orator  district,  but  most  of  the  time  tn 
one  of  the  smaller  districts  of  the  town.  He 
was  fully  conversant  with  tbe  division  of  tbe 
town  into  school  districts,  and  knew  in  what 
subjects  tbe  law  required  Instruction  to  be 
given  In  tbe  schools  maintained  therein.  Tbe 
defendants  claim  that  a  school  district,  like 
the  orator,  incorporated  by  special  act  of 
the  Legislature,  was  not  In  the  contempla- 
tion of  the  testator  when  he  made  bis  will, 
nor  what  he  meant  by  the  words  "school 
districts,"  as  therein  used;  but  that  he  con- 
templated, and  that  the  will  should  be  con- 
strued to  mean,  only  school  districts  created 
under  the  general  law  of  the  state,  such  as 
he  had  always  known  and  beea  accustcHned 
to.  But  when  we  read  the  will  in  the  light 
of  the  circumstances  in  which  it  was  writ- 
ten, and  consider,  as  we  may,  that  the  tes- 
tator knew  that  tbe  town  could  make  and 
unmake,  unite,  and  divide  Its  school  dis- 
tricts at  pleasure,  and  thereby  Increase  or 
diminish  their  number,  and  not  only  that, 
but  could  abolish  tbem  altogether,  and  adt^t 
the  town  system,  as  tbe  law  had  been  for 
20  years,  and  tbat  the  Legislature  could,  and 
for  a  long  time  had,  created  graded  BCho<ri 
districts  by  special  act,  and  could,  in  fine, 
control  the  whole  system  of  public  schools, 
and  especially  when  we  consider  that  bis 
gift  was  to  go  on  forever,  and  that  he  could 
not  foretell  what  changes  might  take  place 
— it  can  hardly  be  supposed  that  be  nndo^ 
took  to  divine  whether  tbe  school  district 
system  would  go  on  In  the  town  as  long  as 
bis  gift,  and  made  his  will  upon  the  theory 
that  it  would;  but  rather  that  he  knew  be 
could  not  foretell  bow  that  would  be,  and 
adopted  a  basis  for  dividing  the  income  that 
would  be  likely  to  fit  any  change  that  might 
be  made  in  tbat  regard,  and  so  took  no  note 
of  population,  average  attendance,  school 
age,  territorial  extent,  nor  any  otber  thing 
save  only  the  number  of  districts,  which  he 
knew  was  liable  to  change  at  any  time,  as 
the  language  of  his  will  shows.  He  did  not 
seem  to  care  how  many  school  districts 
there  were,  and  why  should  he  care  wbether 
they  were  formed  imder  general  or  special 
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law.  For  his  purpose  a  scbool  district  was 
a  school  district,  however  formed.  Suppose 
the  town  Itself,  as  the  testator  knew  It 
might  as  the  law  then  was,  had  made  the 
orator's  territory  Into  a  district,  and  all  the 
rest  of  the  town  Into  another,  would  it  be 
said  that  the  testator  did  not  contemplate 
that,  and  that  the  income  could  not  be  dlvld- 
ed  between  them  on  the  basis  of  the  will? 
Hardly  that,  we  think.  Then  why  say  that 
merely  because  the  orator  was  created  by 
special  act?  It  is  clear  that  you  cannot.  It 
is  unnecessary  to  say  that  the  language  of 
the  will  must  control,  and  that  language  Is 
that  each  whole  school  district  shall  draw 
the  same  amount  each  year  forever.  But 
the  defendants  say  this  is  Inequitable.  If 
that  is  BO,  nevertheless,  the  language  of  the 
will  must  control,  and  no  warrantable  con- 
struction can  make  it  otherwise. 

The  defendants  also  say  that,  though  the 
orator  is  entitled  to  one-half  under  the  will.  Its 
charter  limits  it  to  a  less  amount.  If,  indeed, 
it  is  entitled  to  anything  thereunder,  because 
of  the  provision  that  it  shall  receive  the  same 
share  of  the  Income  that  by  law  It  would 
receive  as  an  unincorporated  district,  under 
which  they  say,  strictly  speaking.  It  could 
receive  nothing,  because,  as  the  law  then 
stood,  It  had,  and  could  have,  no  existence 
as  an  unincorporated  district  But,  that 
aside,  they  suggest  a  division  in  proportion 
to  the  number  of  scholars  of  the  same  grade 
In  the  two  districts;  but  claim  that  a  proper 
construction  of  the  charter  would  limit  the 
orator  to  the  same  proportion  that  it  re- 
ceived as  an  unincorpwated  district  before 
the  adoption  of  the  town  system,  which 
should  In  no  evoit  exceed  two-elevenths,  and 
in  the  future  that  that  amount  should  be  re- 
duced in  the  proposition  that  the  scholars 
resident  in  that  part  of  Nos.  1  and  10  not 
included  In  the  orator  bears  to  the  scholars 
resident  therein. 

The  orator  contends  that  its  chartw  means 
that  it  Is  to  receive  the  same  share  of  the 
income  that  it  would  receive  were  It  a  school 
district  not  Incorporated  by  special  act— a 
school  district  without  a  special  charter,  an 
unincorporated  school  district  And  this 
seems  to  us  to  be  the  fair  import  of  the  act 
The  other  view,  although  worthy  of  con- 
sideration, does  not  strike  us  as  tenable 
The  obvious  purpose  of  the  Legislature  was, 
not  to  say  definitely  what  share  of  the  In- 
come from  bequests  and  legacies  the  orator 
should  receive,  but  as  a  basis  for  determin- 
ing that,  to  give  it  the  same  share  in  all  cases 
that  it  would  receive  were  it  an  nnlncor- 
porated  district,  and  leave  that  to  be  de- 
termined under  the  general  law  applicable 
to  the  particular  case.  The  inquiry  is,  then: 
What  share  of  the  Income  in  question  would 
the  orator  receive  were  It  what  Its  charter 
assumes  it  to  be  for  this  purpose,  an  unin- 
oorixtrated  district?  And  the  answer  is,  as 
we  construe  the  will,  one-half,  for  then  there 
would  be,  as  there  are  now,  only  two  school 


districts  in  town,  and  the  orator  would  be 
one  of  them. 

But  the  defendants  object  that,  as  there 
Is  In  the  will  no  suggestion  of  appeal  from 
the  action  of  the  sel^-^nm  m  dividing  the 
Income,  their  division,  made  in  good  faith,  is 
final  and  conclusive  between  the  parties,  es- 
pecially as  the  money  has  been  accepted 
and  received  thereunder  and  appropriated; 
that  if  the  orator  intended  to  question  the 
correctness  of  their  decision,  It  should  have 
declined  to  receive  the  money,  and  brought 
suit  for  a  construction  of  the  will  and  direc- 
tions to  the  selectmen;  but,  not  having  done 
that,  but  having  accepted  and  used  the  mon- 
ey distributed  to  it  by  the  selectmen,  it  Is 
bound  by  their  decision  and  its  own  conduct, 
and  precluded  from  relief  in  respect  of  past 
divisions.  The  defendants  do  not  claim  that 
the  selectmen  were  acting  In  their  official  ca- 
pacity in  making  the  division,  but  expressly 
say  they  were  not,  and  were  In  no  sense  the 
agents  of  the  town,  and  had  no  power  to 
bind  It  but  were  acting  solely  as  the  ap- 
pointees of  the  testator;  and  this  we  think 
Is  the  correct  view  of  the  matter.  This  be- 
ing so,  the  proposition  contended  for  cannot  be 
malntamed,  for  the  will  cannot  be  construed 
to  give  finality  to  an  erroneous  division  by  the 
selectmen.  They  derive  their  authority  solely 
from  the  will,  and  that  directs  Just  how  the 
division  shall  be  made,  and  It  must  be  made 
accordingly;  and,  If  it  is  not,  it  is  without  au^ 
thority  and  void,  and  neither  binds  the  par- 
ties nor  precludes  the  courts,  but  is  subject 
to  revision  and  correction.  Whether  the 
orator  Is  bound  or  not  by  Its  conduct  is  prin- 
cipally a  question  of  the  Inequity  of  per- 
mitting its  claim  for  the  money  to  be  en- 
forced— an  Inequity  based  upon  some  change 
In  the  situation  of  the  defendants  made  in 
reliance  upon  that  conduct  But  as  it  does 
not  appear  that  any  such  change  was  made, 
it  cannot  be  said  that  the  orator  is  bound  by 
Its  conduct  In  the  respect  claimed. 

The  defendants  Hunt  and  Wheeler  claim 
that  they  should  have  been  hence  dismissed 
with  costs.  The  decree  takes  no  note  of 
them  In  any  way.  The  claim  is  based  upon 
the  idea  that  they  were  not  made  parties 
until  the  amended  hill  was  filed,  when  they 
had  ceased  to  be  selectmen  by  the  expiration 
of  their  term  of  office,  and  hence  were  not 
even  proper  parties.  But  the  fact  appears 
to  be  that  they  were  cited  In  nearly,  a  year 
before  that,  when  they  wwe  in  office,  under 
an  order  for  that  purpose  following  a  deci- 
sion on  demurrer  that  they  were  necessary 
parties.  After  being  thus  cited,  they  ap- 
peared, and  moved  to  dismiss  because  the 
bin  as  it  then  stood  made  no  case  against 
them;  and  thereupon,  on  hearing,  It  was  or- 
dered that  the  motion  be  sustained,  and  the 
bin  dismissed,  with  costs,  unless  the  orator 
amended  its  bill  in  the  respects  complained 
of  in  such  a  time,  and  thereupon  the  amended 
bill  was  filed,  though  not  within  the  time 
limited,  but  no  objection  appears  to  have 
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been  made  on  that  account  It  Is  a  general 
rule  tbat  no  one  should  be  made  a  party  de- 
fendant to  a  bin  wbo  bas  no  Interest  In  the 
subject-matter  of  the  suit  and  against  whom 
no  decree  can  be  made.  But  here  these  de- 
fendants could  have  been  decreed  against 
while  In  office  by  way  of  directing  them  how 
to  divide  the  income,  and  enjoining  them 
from  dividing  It  otherwise,  and  so  they  were 
proper  parties,  at  least,  when  cited  In.  But 
now,  having  gone  out  of  office,  which  they 
did  before  the  amended  bill  was  filed,  no  de- 
cree can  be  made  against  th«n,  for  they 
could  not  obey  It  If  there  should  be,  and  the 
court  will  not  do  a  nugatory  thing,  as  Is 
often  said  In  mandamus  proceeding,  In  which 
the  court  never  commands  the  doing  of  a 
thing  by  one  who  would  have  no  power  to 
do  It  if  commanded.  Therefore  we  think 
that  the  bill  should  be  dismissed  as  to  these 
defendants,  with  costs  in  this  court,  but 
whether  with  costs  below  or  not  we  leave 
to  be  there  determined.  The  defendant  Peck 
Is  still  a  selectman,  and  has  been  since  be- 
fore the  bUl  was  brought;  and,  although  he 
Is  the  only  member  of  the  board  who  is  a 
party  to  the  suit,  yet  a  decree  against  him 
will  be  as  efCective  as  one  against  all  the 
members  of  the  board,  for  their  authority  is 
private,  and  not  public,  and  tbentate  all 
must  concur  in  its  execution. 

The  town  claims  that  it  is  neither  a  neces- 
sary nor  a  proper  party,  for  that  it  has  re- 
ceived none  of  the  income  In  question,  and 
therefore  is  not  liable  for  it;  that  the  select- 
men In  dividing  it  were  not  its  agents,  but 
the  agents  of  the  testator,  and  that  it  is  not 
liable  for  what  they  did,  however  errfmeous, 
nor  for  the  results  of  it;  that  the  only  duty 
the  will  imposes  upon  it  is  to  take  the  be- 
quest, invest  it,  and  pay  the  income  to  those 
designated  by  the  men  acthig  as  its  board  of 
selectmen,  all  which  it  has  done.  But  this 
claim  fails  to  note  that  the  town's  trustee* 
ship  gives  it  the  legal  title  to  the  fund,  and 
therefore  makes  it  a  proper  party  at  least, 
and  the  general  rale  Is  that,  when  the  suit 
la  by  or  against  the  beneficiaries,  the  trustee 
is  a  necessary  party.  Story's  Eq.  PL  {  207. 
And,  besides,  as  the  town  is  the  conferee  of  a 
trust  and  not  the  donee  of  a  mere  power,  it 
can  be  directed  and  restrained  in  respect  of 
its  duty  sufficiently  to  Insure  a  proper  ex< 
ecution  of  its  trust,  and  for  this  reason  also 
it  is  a  proper  party.  Bacon  v.  Bacon,  56  Vt. 
248,  249.  But  this  does  not  determine  whelh- 
ee  the  town  Is  liable  or  not,  for  that  de- 
pends upon  whether  or  not  the  town  and  the 
town  district  are  separate  and  distinct  legal 
entitles;  for,  if  they  are,  the  town  district 
being  the  one  that  has  received  the  money. 
Is  the  one  liable  for  It  Now  it  is  settled 
law  that  though  In  this  country  corporations, 
pobllc  and  private,  are  created  by  statute, 
as  they  are  in  England,  though  there  they 
may  be  created  otherwise  also,  yet  that  no 
particular  form  of  words  nor  technical  mode 
of  ezpreealon  Is  necessary  to  their  creation; 


but,  if  powers  and  privileges  are  conferred 
upon  a  body  of  men  or  the  Inhabitants  of  a 
district  and  duties  imposed  that  cannot  be 
exercised,  enjoyed,  and  performed  without 
corporate  capacity,  such  capacity  is  created 
by  implication.  If  such  appears  to  be  the  in- 
tention of  the  Legislature  or  other  authority 
granting  the  powers.  Thus  in  the  case  of 
Sutton  Hospital,  10  Co.  23,  28,  to  the  objec- 
tion that  In  the  license  there  were  not  words 
of  fundare,  erigere,  facere,  It  was  resolved 
tbat  nothwithstanding  that  the  grant  was 
good,  for  that  to  the  essence  of  a  body  politic 
two  things  only  are  requisite,  namely,  a  cor- 
poration and  a  gift,  and  not  only  words  of 
fundare,  erigere,  and  stabillre,  nor  words 
to  such  efFect;  for  no  such  words  were  oon^ 
talned  !n  the  said  grant  of  H.  4^  and  yet  It 
was  adjudged  a  good  channtry,  lawfully  in- 
corporated and  founded,  and,  if  such  words 
had  been  necessary  and  requisite  in  law,  the 
judgment  ought  to  have  been  against  the 
cbaimtry,  because  they  were  omitted  in  the 
king's  grant  In  the  Conservators  of  the 
River  Tone  v.  Ash,  10  B.  &  C.  S49,  the  plain- 
tiff claimed  to  be  a  corporation  by  act  Of 
Parliament  for  making  and  keeping  the  Tone 
navigable,  whereby  it  was  enacted  that  the 
persons  therein  named  and  their  successors 
should  l>e  conservators  of  the  river,  and 
should  have  i)ower  to  cleanse,  scour,  open, 
and  keep  the  river  navigable,  and  to  cut  and 
make  a  new  channel.  If  need  be,  through  the 
ground  of  other  persons,  making  compensa- 
tion to  the  owners.  They  were  also  empow- 
ered to  do  divers  other  things  touching  tiie 
performance  of  their  duties  under  the  act, 
among  which  was  the  making  of  contracts 
binding  the  whole  body,  and  to  sue  and  be 
sued  by  the  name  of  the  conservators  of  the 
river  Tone  in  the  county  of  Somerset  It  was 
held  that  as  it  manifestly  ai4)eared  from  the 
act  tbat  the  conservators  should  take  land  by 
succession,  and  not  by  inheritance,  although 
they  were  not  created  a  corporation  by  ex- 
press words,  they  were  by  implication,  and 
therefore  entitled  to  sue  in  thebr  corporate 
name  for  injury  to  their  real  property. 

It  bas  been  held  in  this  state  that,  wbea 
a  public  grant  emanates  from  the  same  pow- 
er that  can  create  a  corporation,  the  grant 
Itself  creates  and  gives  the  capacity  to  take, 
and,  as  a  corporation,  if  necessary  to  that 
end.  Lord  v.  Bigelow,  8  Vt  446.  In  the  In- 
habitants of  the  Fourth  School  District  of 
Rumford  v.  Wood,  IS  Mass.  193,  the  ques- 
tion was  whether  the  plaintiff  had  sufflcioit 
corporate  capacity  to  maintain  the  action, 
which  was  for  the  breach  of  a  contract  to 
build  a  schooihouse  on  the  defendant's  land, 
and  to  lease  the  land  to  the  district  The 
statute  did  not  expressly  Incorporate  the 
district,  but  empowered  it  to  raise  money 
by  majority  vote  to  erect,  repair,  or  pur- 
chase a  schooihouse,  and  to  determine  its 
site;  and  it  was  held  that  by  necessary  impli- 
cation the  district  bad  the  authority  requisite 
to  execute  the  purpos^^^g  ^It^^;:^^^  (^ 
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therefore  cotdd  maintain  tbe  action.  In 
Broking  t.  Tan  Valen,  56  N.  J.  Law,  86,  27 
AtL  1070,  the  question  was  whether  two 
villages  were  Incorporated.  Tbe  statute  re- 
lating to  them  created  a  board  of  trustees 
as  a  governing  body,  and  conferred  corporate 
powers  upon  them.  The  powers  were  limited, 
but  they  were  corporate  powers  usually  con- 
ferred upon  municipalities  of  that  grada 
The  court  said  It  was  not  necessary  that  all 
kinds  of  municipal  powers  should  be  con- 
ferred, nor  that  the  powers  bestowed  should 
be  conferred  by  express  legislative  grant,  la 
order  to  create  a  body  politic  and  corporate^ 
that  such  express  words  are  wanting  In  many 
Instances,  but  if,  from  the  whole  statute.  In- 
corporation is  inferred,  it  is  enough,  and  that 
in  that  case  it  seemed  conclusive,  under  tbe 
ordinary  interpretaticm  of  the  language  of 
statutes,  that  corporate  powers  were  con- 
ferred ;  that  tbe  power  to  Issue  bonds  In  the 
name  of  the  village  was  a  corporate  power, 
and.  If  they  were  not  possessed  of  that  power, 
the  words  of  the  statute  giving  the  power 
were  meaningless.  In  Levy  Court  ▼.  Coroner, 
2  Wall.  601,  17  L.  Ed.  861,  the  question  was 
whether  the  levy  court  of  Washington  omin- 
ty,  in  tbe  District  of  Columbia,  bad  a  legal 
capacity  to  sue  In  a  court  of  justice.  It  was 
the  body  charged  with  the  administration 
of  the  ministerial  and  financial  duties  of  tlie 
county.  It  was  charged  with  the  duty  of 
laying  oat  and  repairing  roads,  building 
bridges,  and  keeping  them  In  good  order,  pro- 
viding poorhouses,  and  the  goierai  care  of 
the  poor,  laying  and  collecting  taxes  neces- 
sary to  enable  it  to  discharge  its  duties,  and 
to  pay  tbe  expenses  of  the  county,  ^eld.  If 
not  a  corporation  In  the  full  sense,  yet  it  was 
a  quasi  corporation,  and  coald  sue  and  be 
sued  in  regard  to  any  matter  In  which  it 
had  rights  to  enforce  or  obligations  to  folflU; 
that  this  principle,  a  necessary  one  In  the  en- 
larged sphere  of  usefulness  that  such  bodies 
are  made  to  perform  in  modern  times,  is  well 
stqiported  by  adjudged  cases.  In  Thomas  v. 
Dakln,  22  Wend.  (N.  Y.)  0,  the  question  was 
whether  certain  associations  formed  under  an 
act  to  authorize  the  business  of  banking  were 
corporations,  and  it  was  held  that  they  were. 
Judge  Oowen  said  that  It  was  hnpoeslbie  for 
him  to  see  the  force  of  the  argument  that, 
because  tlie  Legislature  had  constantly  avoid- 
ed calling  the  associations  a  corporation,  'they 
could  not  be  adjudged  so;  that  if  they  had 
tlie  attributes  of  oMporatlons,  and  were  so  in 
the  nature  of  things,  tbe  court  could  not  re- 
fuse to  regard  them  so  any  more  than  it  could 
to  regard  natural  persons  as  such  because  tbe 
Legislature  In  making  some  provision  for 
them  had  been  pleased  to  designate  them  as 
belonging  to  some  other  specie*.  In  Common- 
wealth V.  West  Cheater  B.  B.  Co.,  8  Grant, 
Cas.  (Pa.)  200,  It  is  said  that  a  grant  to  per- 
form corporate  acts  Implies  a  grant  of  cor- 
porate powers.  And  in  Delaware  Division 
Canal  Co.  v.  Commonwealth,  60  Pa.  309,  it  Is 
said  that  It  mattered  not  that  tbe  terms  of 


Inc<»7oratlon  were  less  formal  than  usual, 
since  it  was  apparent  from  the  act  that  a 
corporation  was  intended,  and  manifest  that 
such  an  organization  was  absolutely  neces- 
sary to  the  management  and  enjoyment  of 
the  property.  In  Maboney  v.  Bank  of  tbe 
State,  4  Ark.  620,  tbe  question  was  whether 
the  bank  was  incorporated.  It  was  contend- 
ed that  the  act  in  question  was  a  mere  ab- 
straction and  nonentity,  as  it  declared  only 
that  a  bank  should  be  established,  designated 
by  name.  The  court  said  that  it  was  true 
that  there  were  no  express  words  incorporat- 
ing any  particular  persons,  still  the  fund  was 
placed  under  the  management  and  control 
of  a  directory,  who  wer«  required  to  be  elect- 
ed by  the  Legislature,  and  the  usual  powers 
of  banking  were  conferred  upon  them ;  tliat, 
though  the  act  was  vague,  it  was  capable  of 
being  understood;  and  that,  taking  it  alto- 
gether, no  doubt  could  be  entertained  that  it 
was  tbe  Intention  of  tbe  Legislature  to  Incor- 
porate the  directory,  and  that  the  powers  and 
authority  conferred  upon  them  could  not  tOr 
ist  unless  they  were  incorporated.  In  the 
Commissioners  of  tbe  Town  of  Bath  ▼.  Boyd, 
2S  N.  G  IM,  It  was  held  that  a  legislaUve 
grant  of  land  to  the  inhabitants  of  a  town  for 
a  common  Ipso  facto  created  them  a  body 
politic  for  the  purposes  of  the  grant,  though 
it  did  not  appear  that  they  had  before  been 
created  a  corporation.  But,  where  a  corpora- 
tion is  not  necessary  for  tbe  purposes  of  the 
act,  one  will  not  be  implied.  Walsh  v.  Trus- 
tees of  the  New  York  and  Brooklyn  Bridge, 
96  N.  Y.  427.  Thus  It  appears  that  the  test 
Is,  in  the  absence  of  express  words,  whether 
the  powers  and  privileges  conferred  and  the 
duties  Imposed  are  essentially  corporate  In 
tbeir  nature.  If  thty  are,  corporate  capacttjr 
will  he  Implied,  as  necessary  to  carry  oat 
tbe  purposes  of  the  act ;  but,  otherwise,  there 
will  be  no  such  implication.  Among  the  most 
important  characteristics  of  a  corporation  are 
continuance  of  existence  and  unity  of  per- 
son, by  which  a  perpetual  succession  of  Indi- 
viduals is  capable  of  acting  for  the  promo- 
tion and  accomplishment  of  the  particular 
object  In  view. 

We  will  paraphrase^  as  fkr  as  necessary, 
some  of  the  provisions  of  our  various  stat- 
utes upon  the  subject  of  town  school  dis- 
tricts, to  see  whether  they  disclose  a  neces- 
sary Implication  of  corporate  capacity,  as 
the  statute  contains  no  express  words  to  that 
effect.  Bach  town  in  the  state  shall  con- 
stitute one  district  for  school  purposes,  and 
the  division  of  towns  Into  school  districts  is 
abolished.  School  districts  incorporated  by 
special  acts,  and  school  districts  in  unorgan- 
ized towns  and  gores,  are  not  affected  by  the 
above  provision.  Votors  in  districts  Incor- 
porated by  special  acts  cannot  vote  In  town 
meetings  for  the  officers  of,  nor  upon  any 
matter  pertaining  to,  the  schools  Of  the  town 
district.  A  town  school  district  In  a  town 
in  which  tbexe  Is  an  incorporated  school  dis- 
trict may  bold  Its  annual  Khool  meeting  at 
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any  time  other  than  the  annual  town  meet- 
ing, proTlded  It  so  votes  at  a  previous  town 
meeting;  notice  of  the  proposed  change  being 
Inserted  in  the  warning  of  the  annual  town 
meeting  at  the  request  In  writing  of  10  legal 
voters  of  the  town  school  district.  Each 
town  shall  take  charge  of  the  schoolhouses 
within  Its  limits,  and  the  property  belong- 
ing thereto,  and  shall  pay  all  outstanding 
debts  for  the  purchase  of  land,  and  the  erec- 
tion of  schoolhouses  and  repairs  thereon,  and 
shall  provide  and  maintain  suitable  school- 
houses,  the  location  and  construction  of 
which  shall  be  under  the  control  of  the  board 
of  school  directors,  which  each  town  must 
have,  consisting  of  three  citizens  of  the  town, 
one  of  whom  shall  be  elected  at  each  annual 
meeting  of  the  town  for  such  a  term.  That 
board  has  the  care  of  the  school  property  of 
the  town  and  the  management  of  Its  schools; 
keeps  the  schoolhouses  repaired  and  Insured; 
determines  the  number  and  location  of 
schools;  employs  and  discbarges  teachers, 
and  fixes  their  compensation  by  majority 
vote,  examines  and  allows  claims  arising 
therefrom,  and  draws  orders  upon  the  town 
treasurer  for  the  payment  thereof;  desig- 
nates the  schools  that  shall  be  attended  by 
the  various  pupils  In  the  town;  and  makes 
regulations  not  inconsistent  with  law  for 
carrying  its  powers  into  effect.  The  board 
is  required  to  appoint  a  clerk,  who  must 
keep  a  permanent  record  of  their  proceeding, 
and,  under  V.  S.  728,  he  was  to  call  all  spe. 
clal  town. meetings  for  the  consideration  of 
school  matters,  and,  In  case  of  his  absence, 
Inability,  or  neglect  to  act,  some  member  of 
the  board  was  to  call  them;  but  now,  under 
Act  No.  eo,  p.  46,  Acts  1898,  the  selectmen 
are  to  call  all  such  meetings  in  the  same  way 
that  other  special  town  meetings  are  called. 
Each  town  is  required  to  maintain  schools 
therein  at  the  expense  of  the  town.  The 
grand  list  of  town  districts  Is  made  up  of 
the  ratable-  polls  and  real  and  personal 
estate  therein.  The  selectmen  must  annual- 
ly appropriate  for  school  purposes  a  sum  not 
«cceedlng  oae-half  nor  less  than  one-fifth  of 
the  grand  list  of  the  town  district,  and  as- 
sess a  tax  to  meet  the  appropriation;  and  a 
town  district  may  by  special  vote  raise  a 
larger  sum  for  school  purposes.  The  town 
treasurer  la  required  to  keep  a  separate  ac- 
count of  the  moneys  appropriated  or  given 
for  the  use  of  schools,  and  to  pay  thereout  or- 
ders drawn  by  the  board  of  school  directors 
for  school  purposes.  The  selectmen  of  a  town 
having  within  its  limits  a  school  district 
Incorporated  by  special  act  are  required  to 
divide  the  public  school  money  In  the  treasury 
of  the  town  between  the  town  district  and 
the  Incorporated  district  on  a  speclSed  basis. 
There  Is  a  body  of  special  provisions  relating 
exclusively  to  school  districts  in  unorganized 
towns  and  gores  and  school  districts  In- 
corporated by  special  acts,  and  to  their 
schoolhouses,  and  the  maintenance  of  schools 
tif  than,- and  to  their  taxes  and  school  money. 


It  Is  important  to  note.  In  this  connec- 
tion, the  indiscriminate  use  the  statute  makes 
of  the  word  "town,"  which  It  often  uses 
as  synonymous  with  "town  school  dis- 
trict," thereby  creating  doubt  and  uncertainty 
whether  the  town  school  district  Is  a  legal 
entity,  separate  and  distinct  from  the  town 
itself.  But,  notwithstanding  this,  the  mean- 
ing of  the  statute  Is  not  past  finding  oat; 
for  there  Is,  when  taken  as  a  whole,  a  rea- 
sonably clear  Intent  running  through  It  all. 
Thns,  when  It  says  that  each  town  In  the 
state  shall  constitute  one  district  for  school 
purposes,  It  does  not  mean  that,  for  there 
are  many  towns  In  which  there  are  school 
districts  Incorporated  by  special  acts,  and 
they  are  no  part  of  the  town  for  school  par- 
poses.  It  must  mean,  therefore,  and  does 
mean,  that  that  part  of  toch  town  composed 
of  abolished  school  districts  shall  constltate 
one  district  for  school  purposes.  So,  when 
it  says  that  each  town  shall  take  charge  of 
the  school  houses  within  Its  limits,  and  pro- 
vide and  maintain  schoolhouses,  it  means 
that  the  town  school  district  shall  do  that, 
for  the  schoolhouses  in  incorporated  school 
districts,  although  within  the  limits  of  the 
towns,  are  not  within  their  Jurisdiction  to 
take  charge  of  and  maintain.  So,  when  It 
says  that  every  town  shall  maintain  schools 
therein  at  the  expense  of  the  town,  it  means 
that  the  town  school  district  shall  do  that, 
for  the  town  cannot  maintain  schools  at  the 
expense  of  the  whole  town  when  there  Is  an 
Incorporated  school  district  within  Its  limits. 
There  are  other  similar  instances  of  the  in- 
correct use  of  the  word  "town,"  but  It  is 
unnecestary  for  present  purposes  to  specify 
them.  On  the  other  hand,  there  are  many 
instances  In  which  the  statute  uses  the 
words  "town  district,"  or  "town  school  dis- 
trict," and,  when  it  does,  they  obviously 
mean  an  entity  separate  and  distinct  from 
the  town  itself,  as  they  do  when  it  says 
that  a  town  school  district  In  a  town  in 
which  there  Is  an  Incorporated  school  district 
may  hold  Its  annual  school  meeting  at  any 
time  other  than  the  annual  town  meeting; 
so  when  it  says  that  the  grand  list  of  town 
school  districts  shall  be  made  np  of  the 
ratable  polls  and  the  real  and  personal  es- 
tate therein;  so  when  It  says  that  a  town 
district  may  by  special  vote  raise  a  larger 
sum'  for  school  purposes  than  that  appro- 
priated by  the  selectmen;  so  when  it  says 
that  an  Incorporated  school  district  may  snr- 
render  its  charter  and  become  a  part  of  the 
town  school  district,  and  that  a  town  school 
district  may  merge  In  an  Incorporated  dis- 
trict Our  statute  Is  so  much  like  the  New 
Hampshire  statute  of  1885,  adopting  the 
town  system  of  schools,  as  to  Indnce  the  be- 
lief that  ours  was  modeled  upon  It  It  bad 
the  same  verbal  Inaccuracies  of  which  we 
have  been  speaking,  and  in  Sargent  v.  School 
District,  63  N.  H.  528,  2  Atl.  641,  the  Supreme 
Court  of  that  state  had  occasion  to  construe 
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tt  the  same  constrnction  that  are  htse  given 
our  atatute.  Thiua  It  appear*  that  we  have 
tw  our  town  achool  dlstrlcta  (1)  creation, 
and  by  name  In  effect,  aa,  in  this  case,  the 
town  school  dlctrict  of  Troy;  (2)  perpetuity 
of  existence,  for  their  duties  are  continuous, 
and  will  ever  be,  nnlees  they  are  relieved 
therefrom  by  the  same  power  that  imposed 
them;  (3)  unity  of  person,  else  they  conld 
not  maintain  schools  at  the  public  expense, 
nor  vote  taxes  for  school  purposes,  nor  do 
many  other  things  that  they  are  required 
to  do;  and  (4)  governing  boards,  elected,  the 
statute  says,  at  town  meetings,  but  It  means 
at  town  school  district  meetings,  and  It  is 
common  knowledge  that  they  are  there 
elected.  Now,  these  functions  are  essentially 
corporate  in  their  nature,  and  cannot  be 
performed  without  corporate  capacity,  and 
bence  the  necessary  implication  is  that  the 
Legislature  intended  to  confer  that  capacity, 
that  tlie  districts  might  fulfill  the  purpose 
of  their  creation.  This  is  the  same  principle 
by  which,  when  you  make  a  grant,  you  are 
taken  to  grant  every  thing  you  can  grant 
necessary  to  the  beneficial  use  of  the  thing 
granted.  Indeed,  it  may  be  said  In  a  general 
way  that  the  machinery  that  runs  the  town 
Is  not  adapted  to  running  the  town  dis- 
trict, especially  when  they  are  not  cotermin- 
ous, and  cannot  be  made  so  under  the  law. 
We  hold,  ther^ore,  that  a  town  school  dis- 
trict under  the  statute  is  a  corporate  body 
.by  necessary  implication,  separate  and  dis- 
tinct from  the  town,  whether  coterminous 
with  It  or  not,  and  all  the  more  so  if  it  is 
not  This  is  the  construction  that  New 
Etampsbire  has  put  upon  Its  statute.  Sargent 
V.  School  District,  63  N.  H.  528,  2  Ail.  641; 
Wheeler  v.  Alton,  68  N.  H.  477  38  Ati.  208. 

It  Is  claimed  that  it  was  error  to  allow  the 
orator  full  costs,  for  that  the  order  of  Febru- 
ary 26,  1904,  by  which  the  orator  had  leave 
to  amend  Its  bill  on  terms  that  it  should  "pay 
into  court  for  the  defendants  their  costs  to 
the  date  of  amendment,"  which  was  April 
18,  1904,  restricted  the  orator  to  costs  from 
that  time.  But  the  order  does  not  say  that 
the  orator  shall  take  no  costs  to  that  time. 
It  is  silent  as  to  its  costs,  and  does  not  re- 
strict them  even  by  Implication. 

It  is  claimed  tliat  It  was  error  to  charge 
the  town  district  with  Interest  before  the 
amended  bill  was  filed.  But  we  think  it 
should  pay  Interest  from  the  time  It  was 
made  a  party  and  the  original  bill  was  served 
upon  it;  for,  although  that  bill  was  against 
the  town  alone,  yet  the  district  knew  from 
It  that  the  money  the  orator  was  thereby 
•eddng  to  recover  was  the  very  money  it 
bad  received  and  appropriated  to  its  own  use, 
and  then  it  knew  that  it  was  retaining  the 
money  against  the  will  ot  the  orator,  and 
from  that  time  on  it  was  its  dnty  to  pay. 

It  is  claimed  that  the  bill  does  not  Biq;>- 
port  the  decree,  and  that  is  so  largely,  for 
the  decree  makes  the  town  district  pay  the 
moBV,    whereas  -the   bill    alleges    nothing 


against  it  tai  regard  to  the  money,  but  only 
against  the  town.  Nor  does  it  pray  for  relief 
against  the  district,  except  by  the  general 
prayer,  but  only  against  the  town.  But  this 
will  not  defeat  the  bill,  for  the  case  having 
gone  to  the  extent  of  settling  the  facts,  and 
they  showing  that  the  orator  is  entitled  to 
r^ef,  it  will  not  be  turned  out  of  court  but 
be  allowed  to  amend  its  bill,  so  tt  can  Ob- 
tain the  relief  to  which  it  is  entitled. 

Decree  reversed  and  cause  remanded,  with 
mandate  that  on  proper  amendment  of  the 
bill  a  decree  be  entered  for  the  orator  like 
the  one  appealed  from,  except  as  to  costs, 
and  except  as  far  as  necessary  to  alter  the 
same  in  order  to  make  It  conform  to  and 
effectuate  the  views  here  expressed. 

Let  the  question  ot  coats  below  b*  there 
determined. 


QO  vt  IW) 

GLOTKS  et  al.  v.  MTDDLBBURT  ELBG- 
TRIO  CO.  et  al. 

(Supreme  Court  ot  Vermont.    Addison.     May 
IB,  1907.) 

1.  Wateb    OotiBBKS— Obstbuoiioii  —  Bqurrr 
JxratiBDicTioii. 

Equity  has  jurisdiction  in  general  ot  a 
salt  to  restrain  the  unlawful  obstruction  ot  a 
water  course,  whereby  the  lands  of  riparian 
owners  are  flooded,  where  the  injury  is  neces- 
sarily continuoua  in  character  and  operates 
prospectively  so  that  the  complainants  have 
no  adequate  remedy  at  law. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dla. 
vol.  48,  Waters  and  Water  Courses,  H  260, 
261.] 

2.  Saw— Health— DAHOEBoca  Conmnona. 

It  is  not  necessary  to  the  maintenance  of 
such  suit  that  the  bill  should  charge  that  the 
conditions  resulting  from  the  obstimction  were 
dangerons  to  health. 
&  Sams— Right  at  Law— Bstabushioent. 

In  a  suit  by  riparian  owners  to  restrain 
the  unlawful  obstruction  of  a  stream,  it  is  not 
necessary  that  the  landowners'  right  should  be 
first  established  at  law;  their  title  to  the  ri- 
parian lands  having  been  admitted. 
4.  Same— BiLi/— Demttbbeb. 

In  such  a  suit,  the  fact  that  complainants 
■have  not  established  their  right  at  law  Is  not 
ground  for  demurrer. 

B.  Pabtibs  —  Joinon  —  MxTLnPuonr  ev 
Suits. 

Where  a  large  number  of  riparian  proprie- 
tors owning  land  on  a  stream  above  a  waterfall 
were  all  mmilarly  injured  by  defendant's  un- 
lawful obstruction  of  the  stream  at  the  falls  by 
a  dam,  and  the  injury  to  each  was  of  such  a 
character  that  each,  though  daiming  under  a 
separate  right,  could  Iiave  resorted  to  a  court 
of  equity  for  the  establishment  and  protec- 
tion thereof,  and  the  obstruction  aflecteo  each 
in  the  same  way,  though  not  necessarily  to  the 
same  extent,  they  were  all  entitled  to  join  in 
a  bill,  in  order  to  prevent  a  multiplicity  of 
suits. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig: 
vol.  37,  Farties,  tS  15,  16:  vol.  48,  Waters  and 
Water  Courses,  |  244;  vol.  19,  Equity,  fS  260- 
270.] 

0,  Wateb   CouBsxft— Abtdtoiai,   OHAmnor^ 
RiPABiAN  Rights. 

In  1804  complainants'  predecessors  in  title 

owning  riparian  lands  above  a  waterfall  in  a 

natural  stream  entered  into  a  ooatn^wkhd^ 
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fendantaf  predecenon,  w1k>  owned  a  water 
power  at  the  falla,  whereby,  in  consideration  of 
$1,000  paid  to  the  latter,  and  of  another  $1,000 
to  be  nsed  to  improve  the  stream,  all  of  which 
waa  raised  by  an  assessment  levied  on  the 
benefited  riparian  lands,  defendants'  predeces- 
sors agreed  to  remove  all  obstructions  Uiat  they 
had  put  on  the  falls  as  a  dam  to  obstruct  the 
water,  and  to  reduce  the  falls  one  foot  on  a 
certain  level  by  the  removal  Of  roclcs,  etc.,  for 
the  purpose  of  draining  the  upper  riparian  land. 
These  improvements  having  been  accomplished, 
the  land  so  drained  was  improved,  and  the 
stream  remained  in  Its  altered  condition  until 
defendant  electric  company  acquired  an  interest 
in  the  water  power  In  1893,  when  it  raised  the 
water  at  the  falls  two  feet  by  the  construction 
of  a  dam.  Beld,  that,  defendants  were  estopped 
to  so  alter  the  fall  of  the  stream  in  its  artifi- 
cial ImproTod  channel  to  the  injnry  of  com- 
plainants. 

Appeal  In  Chancery,  Addison  Coonty;  John 
H.  Watson,  Chancellor. 

Bill  by  P.  B.  doyes  and  others  against  the 
Mlddlebury  Electric  Company  and  others. 
FVom  a  decree  OTermling  a  demurrer  to  the 
bill  for  want  of  equity,  defendants  appeal. 
Affirmed. 

Argued  before  ROWEEL,  a  J.,  and  TY- 
LER, MUNSON,  WATSON,  HASEiyrON, 
POWERS,  and  MILES,  JJ. 

Ira  H.  Lafleur  and  Stlckncy,  Sargent  & 
Skeets,  for  appellants.  W.  H.  Davis  and  W. 
H.  Bliss,  for,  appellees. 

POWERS,  J.  We  learn  from  this  bill  that 
a  natural  water  course  known  as  "Otter 
Creek"  flows  northerly  through  Rutland  and 
Addison  counties,  and  empties  into  Lake 
Cham  plain  at  Vergennee.  The  orators,  8S 
in  number,  are  the  owners  In  severalty  of 
certain  farms  and  lowlands  lying  along  the 
stream  In  the  town  of  Middlebury  and  other 
towns  south  of  Middlebury  and  higher  up 
on  the  stream.  There  Is  a  natural  fails  at 
Middlebury  village,  which  has  for  a  great 
many  years  furnished  power  for  various  in- 
dustries, and  which  Is  now  owned  and 
utilized  by  the  defendants.  In  1804  the 
parties  then  owning  the  riparian  lands  above 
said  falls  (a  part  of  which  are  now  owned 
by  the  orators)  entered  Into  an  arrangement 
with  the  parties  then  owning  the  power  and 
rights  on  the  fails,  pursuant  to  which  they 
procured  the  passage  of  an  act  of  the  Legis- 
lature assessing  a  tax  on  such  riparian  lands 
according  to  the  benefits  tliereto  of  the  Im- 
provements contemplated  by  said  arrange- 
ment, appointing  assessors  to  appraise  such 
benefits,  a  collector  to  collect  such  tax,  and 
a  committee  of  five  to  receive  and  to  ex- 
pend the  money  so  raised,  for  the  purpose 
of  carrying  out  the  provisions  of  the  con- 
tract hereinafter  set  forth.  The  assessors 
proceeded  to  appraise  said  benefits,  and  as- 
sessed a  tax  on  said  lands  sufficient  to  raise 
the  sum  of  $2,000,  which  was  collected  and 
paid  over  to  the  committee  named  In  the  act. 
Thereupon  the  parties  then  owning  said 
lands  appointed  this  committee  of  five  as 
their  committee  to  represent  them  In  the 
making  and  execotlmi  tit  a  contract  with  the 


owners  of  said  power  and  rights.  Pursuant 
to  this  arrangement  the  committee  and  power 
owners  on  the  10th  day  of- March,  WOO,  made, 
executed  in  the  presence  of  two  wltneasea, 
and  caused  to  be  recorded  In  the  office  of 
the  town  clerk  of  Middlebury,  a  contract, 
which  so  far  as  material  here,  reads  as  fol- 
lows: 

"Whereas,    the    waterworks    situated    in 
Middlebury  falls  upon  Otter  creek  cannot 
at  all  times  have  trafflcient  supply  of  water 
without  a  dam  on  said  falls;   and  whereas, 
it  is  supposed  that  such  dam  on  said  falls 
by  raising  the  creek  above  the  falls  does 
a  material  Injury  to  the  lowlands  on  said 
creek;  and  whereas,  the  owners  of  lowlands 
between  said  falls  In  Middlebury  and  Suther- 
lands'  falls  In  Rutland  conceive  that  It  woold 
prove  highly  beneficial  to  said  lands  to  lower 
said  falls  in  Middlebury  so  as  to  reduce  said 
creek  to  Its  natural  level:  Therefore,  for  the 
mutual  accomodation  of  the  owners  of  said 
waterworks  and  the  owners  of  said  lands, 
it  is  agreed  mutually  by  and  between  Gam- 
aliel Painter,   Artemas  Nixon,   Daniel   Hen- 
shaw,  John  Warner  and  Jonathan  M.  Young, 
owners  of  said  waterworks,  and  Daniel  Chip- 
man,  Darius  Matthews,  Henry  Olln,  Benejali 
Douglas  and  Levi  Walker,  a  committee  ap- 
pointed by  said  laiidowners,  that  the  said 
owners  of  said  works  will,  during  the  sum- 
mer of  the  year  of  our  Lord,  1806,  remove  ail 
obstructions  which  they  have  put  on  said 
falls  as  a  dam  to  stop  the  water  between  the 
southwest  comer  post  of  said  Gamaliel's  mill 
and  Daniel  Henshaw's  flume;  that  they  will 
reduce  the  falls  one  foot  on  a  level  below  a 
certain  mark  made  on  said  falls  by  Henry 
Olln  and  Benejah  Douglas;    l^at  they  will 
remove  certain  rocks  that  project  out  below 
the  top  of  said  falls  towards  the  south  side 
of  said  crieek  so  that  tlie  water  may  fall 
from  the  top  without  obstruction;  tluit  tliey 
will  lower  their  flumes  so  as  never  to  pUc« 
any  dam  or  obstruction  on  said  falls,  and 
that  they  will  at  all  times  permit  any  of  said 
land  owners,  or  any  person  by  them   ap- 
pointed, to  remove  any  obstructions  which 
may  accidentally  or  otherwise  be  lodged  on 
the  rocks  at  the  head  of  said  falls  between 
the  said  post  at  the  southwest  comer  of  said 
Gamaliel    Painter's   mills,   as  naw  erected. 
and  the  flume  of  the  said  Daniel  Henshaw, 
as  they  now  stand.    For  which  the  owners 
of  said  lands  agree  to  pay  the  said  mill 
owners  one  thousand  dollars,  one  half  of 
which  shall  be  paid  by  the  first  day  of  July 
next,  and  the  other  half  by  the  first  day  of 
October,  A.  D.  1808;   that  Is  to  say,  the  one 
half  of  said  one  thousand  dcdlan  to  be  paid 
to  Gamaliel  Painter,  and  the  other  half  t» 
be  paid  Artemas  Nixon,  Daniel   Henshaw, 
John  Warner  and  Jonathan  M.  Young;  pro- 
vided the  said  work  shall  tihen  be  completed. 
And  it  Is  further  agreed  that  the  landown- 
ers shall,  during  the  sommer  of  1806.  and 
1807,   make  the   stream   as   convenient   for 
rafting    logs    from    against  th*  yrthfMt 
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comer  of  Ebenexer  Markham's  farm  (as  It 
now  stands)  to  the  lower  side  of  the  bridge, 
as  It  would  be  If  tbe  rocks  at  the  head  of 
the  falls  were  not  to  be  reduced.  And  It 
Is  further  agreed  that  the  said  landowners 
at  any  and  at  all  times  hereafter  have  liberty 
to  lower  the  rocks  and  rapids  in  said  creek 
as  they  shall  think  i>roper  at  any  place  or 
places  above  the  lower  side  of  the  bridge 
now  erected  across  said  creek  near  tbe  falls, 
and  that  William  Goodrich,  William  Tonng 
and  Nathaniel  Ripley  be  appointed  as  a 
committee  to  say  whether  any,  and  if  any, 
what  and  bow  much,  shall  be  done  to  the 
channel  on  each  side  of  tbe  creek  to  make 
It  as  good  for  rafting  logs  as  if  the  rocks 
on  the  bead  of  said  falls  were  tibt  altered: 
and  If  by  death  or  any  other  accident  eitber 
or  all  of  said  committee'  be  unable  to  attend 
said  bnstnesa,  Uie  Supreme  Court  of  this 
state  on  application  of  either  or  both  of  said 
parties  to  this  contract  have  power  to  ap- 
point, at  any  session  of  said  court'  in  the 
county  of  Addison,  one  or  more  person  or 
persons  to  take  his  or  tbelr  place  or  places 
and  execute  said  charge.  And  It  Is  further 
agreed  that  the  said  landowners  shall  In- 
demnify and  save  harmless  the  sflld  mill 
owners  from  ail  damages  tbey  may  sustain 
by  being  sued  or  prosecuted  by  any  person 
or  persons  for  towering  said  falls." 

The.  water  power  owners  thereupon  re- 
moved from  tbe  falls  tbe  obstructions  there- 
on, broke  off  and  removed  tbe  projecting 
rocks,  and  lowered  tbe  falls  in  accordance 
with  the  requirements  of  this  contract  The 
result  was  that  the  aforesaid  lowlands  were 
drained  and  made  tillable,  and  became  and 
are  very  valuable  for  agricultural  purposes. 
After  tbe  falls  were  lowered  in  this  way, 
they  remained  as  that  work  left  them  for  a 
period  of  more  than  80  years,  during  all 
of  which  time  said  lands  have  been  used,  cul- 
tivated, and  occupied  by  their  respective 
orwners  under  a  claim  of  right  to  have  them 
BO  remain.  The  Middlebury  Electric  Com- 
pany. niu>  of  the  defendants,  having  pur- 
chased an  Interest  in  said  water  power,  erect- 
ed at  the  head  of  said  falls  in  1893  a  wooden 
dam,  and  thereby  raided  the  water  upon  said 
falls  about  two  feet  higher  than  it  had  been 
accustomed  to  flow  since  tbe  removal  of  the 
obstructions  as  aforesaid.  In  consequence  of 
which  said  lowlands  were  overflowed  and 
rendered  valueless  for  agricultural  purposes, 
and  nnwholeaome  effluvia  and  miasma  caused 
to  arise  tberetrom  rendering  tbe  dwellings 
of  the  orators  unhealHlful  and  unfit  for  oc- 
enpancy.  Tbe  other  defendants  are  the  own- 
era  of  certain  interests  In  said  power,  and  all 
are  now  maintaining  tbe  dam  aforesaid. 
Tbe  oratotB  have  frequently  protested  to  the 
defendants  against  the  maintenance  of  the 
dam,  and  have  even  attempted  to  remove  it 
liy  force,  withotit  avail.  The  bill  allies  that 
each  of  the  orators  suffers  a  common  Injury 
by  the  alleged  wrongful  maintenance  of  tbe 
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dam,  that  tbe  cause  of  complaint  is  common 
to  all  and  the  same  to  each,  that  any  defense 
made  will  be  common  to  all  the  orators,  and 
that  tbe  testimony,  prooCs,  and  decrees  will 
be  alike  as  to  all  the  orators  except  as  to 
tbe  amount  of  damages.  The  prayer  is  for  a 
decree  estoblishing  the  orators'  right  to  have 
tbe  falls  continue  free  from  dam  or  obstruc- 
tions, as  left  In  1800,  ordering  the  defendants 
to  remove  the  present  obstruction  from  the 
tnllf,  restraining  them  from  erecting  or  maln- 
tainiig  any  such  obstructions,  for  an  account- 
ing of  damnges  with  each  of  the  orators,  and 
for  general  relief.  The  bill  Is  demurred  to. 
1.  That  a  court  of  equity  has  Jurisdiction 
of  the  subject-matter  of  this  suit  cannot  well 
be  questioned.  Tbe  character  of  the  Injurj' 
caused  by  the  unlawful  obstruction  of  a 
water  course,  whereby  the  lands  of  riparian 
owners  are  flooded.  Is  usually  such  as  to 
bring  tbe  matter  within  tbe  Jurisdiction  of 
that  court  To  be  sure.  It  must  appear  in 
such  cases  that  tbe  remedy  at  law  is  inade- 
quate; but  such  remedy  Is  inadequate,  in  a 
legal  sense,  when  the  Injury  suffered  by  tbe 
landowner  Is  necessarily  continuous  In 
cliaraoter  and  operates  proq)ectlvely  and  In- 
definitely (Lyon  V.  McLaughlin,  32  Vt  423)  or 
Is  of  such  a  character  that  it  continued 
would  ripen  into  a  right  (Canfleld  v.  An- 
drew, 54  Vt  1,  41  Am.  Rep.  828).  So,  though 
It  is  not  in  every  case  of  this  kind  that  a 
court  of  equity  will  Interfere,  when  the  In- 
Jury  Is  substantial  rather  than  trivial,  and 
permanent  rather  than  temporary,  it  will 
readily  lend  Its  nid  to  one  whose  rights  have 
been  so  Invaded.  And  that  is  the  cam  made 
by  this  bin,  without  regard  to  tbe  allega- 
tions showing  conditions  dangerous  to  Stealth, 
which  of  themselves  make  a  proper  cause  for 
equitable  interference.  2  Farnb.  Wat  {  582; 
Holsman  v.  Spring  Ck).,  14  N.  J.  Bq.  836.  Nor, 
in  a  case  like  this.  Is  It  necessary  that  the 
right  should  be  first  established  at  law.  The 
title  to  the  riparian  lauds  being  admitted 
by  tbe  demurrer,  the  right  to  have  the  waters 
of  tbe  stream  flow  through  tbem  free  from 
unlawful  obstruction  is  clear,  and  tbe  neces- 
sity for  immediate  action  urgent  In  these 
circumstances  a  court  of  equity  will  not 
hesitate  to  take  Jurisdiction.  Lockwood  Oo. 
V.  Lawrence,  77  Me.  297,  62  Am.  Rep.  768; 
Ohnsted  v.  Loomis,  9  N.  Y.  423;  Reld  v. 
Gltford,  Hopk.  Cb.  416 ;  Robeson  v.  Plttenger, 
2  N.  J.  Eq.  67,  32  Am.  Dea  412;  Vaughn  v. 
Law,  1  Humph.  (Tenn.)  128.  Besides,  it  Is 
held  that  the  fact  that  the  complainant  has 
not  established  bis  right  at  law  is  no  ground 
for  a  demurrer.  Lockwood  Go.  v.  Lawrence, 
supra;  Soltaa  v.  De  Held,  2  Sim.  (N.  B.) 
133.  This  is  shown  by  GrtflSth  v.  HiUlard, 
04  Vt  646.  25  Atl.  427,  where  it  la  held  that 
evHi  In  cases  where  tbe  orator's  title  Is  dis- 
puted, the  court  of  chancery  may  proceed  and 
determine  which  party  has  the  better  title. 
And  once  equity  has  taken  Jurisdiction  of  a 
Digitized  by  V^OOQIC 


1042 


60  ATLANTIC  REPORTEB. 


cvt 


cttw  like  this,  it  will  retain  It  for  all  pur- 
poses and  diqjwse  of  the  whole  matter,  even 
to  the  assessment  of  damages.  Whipple  y. 
Falrhayen,  63  Vt  221,  21  Atl.  533;  6  Pom. 
Eq.  g  562 :  Roberts  ▼.  Vest,  126  Ala.  355,  2S 
South.  412.  The  fact  that  the  parties  are 
numerous  Is  not  an  Insurmountable  embar- 
rassment It  did  not  deter  the  court  of 
chancery  from  working  out  the  rights  of 
the  parties  la  Waterman  t.  Budc  58  Vt  619, 
8  Ati.  505. 

2.  Can  the  orators  Join  in  the  bill?  If 
they  can,  it  is  solely  npw  the  ground  of 
preventing  a  multiplicity  of  suits.  Prof. 
Pomeroy  reduces  all  possible  conditions  In 
which  a  multiplicity  of  suits  can  arise  to 
four  classes.  His  third  class  Is:  "Where  a 
number  of  persons  have  separate  and  indi- 
vidual claims  and  rights  of  action  against  the 
same  party,  A.,  but  all  arise  from  some  com- 
mon cause,  are  governed  by  the  same  legal 
role,  and  Involve  similar  facts,  and  the  whole 
matter  might  be  settled  in  a  single  suit, 
brought  by  all  these  persons  uniting  as  co- 
plaintiffs,  or  one  of  these  persons  suing  on 
behalf  of  the  others,  or  even  by  one  person 
suing  for  himself  alone."  His  fourth  class  Is 
the  omverse  of  this:  "Where  the  same 
party.  A.,  has  or  claims  to  have  some  common 
right  against  a  number  of  persons^  the  es- 
tablishment of  which  would  regularly  re- 
quire a  separate  action  brought  by  him 
against  each  of  these  persons,  or  brought  by 
each  of  them  against  him,  and  Instead  there- 
of he  might  procure  the  whole  to  be  deter- 
mined In  one  suit  brought  by  himself  against 
all  the  adverse  claimants  as  codefendants." 
1  Pom.  Eq.  {  245.  In  discussing  the  cases 
which  properly  fall  within  these  classes,  he 
says  (section  269a)  that,  "under  the  greatest 
diversity  of  circumstances  and  the  greatest 
variety  of  claims  arising  from  unauthorized 
public  acts,  invasion  of  property  rights,  viola- 
tions of  contract  obligations,  and,  notwith- 
standing the  positive  denials  by  some  Ameri- 
can courts,  the  weight  of  authority,  is  simply 
overwhelming  that  the  jurisdiction  may  and 
should  be  exercised,  either  on  behalf  of  the 
numerous  body  of  separate  claimants  against 
«  single  party,  or  on  behalf  of  a  single  party 
against  such  a  numerous  body,  although  there 
is  no  'common  title'  or  'community  of  right' 
or  of  'interest  in  the  subject-matter*  among 
these  individuals,  but  where  there  Is  and 
l>ecause  there  is  merely  a  community  of  in- 
terest among  them  In  the  questions  of  law 
and  fact  involved  in  the  general  controversy, 
or  in  the  kind  and  form  of  relief  demanded 
and  obtained  by  or  against  each  individual 
member  of  the  numerous  body."  "In  a  ma- 
jority of  the  decided  cases,"  he  says,  "this 
community  of  Interest  in  the  questions  at 
issue  and  In  the  kind  of  relief  sought  has 
originated  from  the  fact  that  the  separate 
claims  of  all  the  Individuals  comprising  the 
iMdy  arose  by  means  of  the  same  unauthor- 
ized, unlawful,  or  Illegal  act  or  proceedings." 
"Even  this  external  feature  of  unity,  how- 


ever,"  be  contUraea;  'Hias  not  always  ex- 
isted, and  is  not  deemed  essentlaL  Courts 
of  the  highest  standing  and  abiilly  have  re- 
peatedly Interfered  and  exercised  this  Juris- 
diction, when  the  individual  claims  were 
not  only  legally  separate,  but  were  separate 
in  time,  and  each  arose  from  an  entirely  sq>a- 
rate  and  distinct  transaction,  simply  because 
there  was  a  oiMnmunlty  of  Interest  amtmg 
all  the  claimants  In  the  question  at  issue  and 
in  the  remedy."  If  all  thU  be  so,  individuals 
could  Join  in  a  bill,  regardless  of  whether 
they  could  severally  resort  to  equity.  This 
proposition  is  vigorously  denied  in  Trlbette 
T.  Railroad  Co.,  70  Misa  185,  12  South.  32, 
19  L.  R.  A.  660,  36  Am.  St  Rep.  642,  wherein 
it  is  said  that  there  Is  no  such  doctriae  In 
the  books,  and  that  Prof.  Pomeroy'e  seal  to 
maintain  a  theory  has  betrayed  him  into  &e- 
ror,  and  so  blinded  him  as  to  cause  him  to 
confound  two  distinct  things — Joinder  of 
parties,  and  avoidance  of  a  multiplicity  of 
suits.  The  true  doctrine  is  there  said  to  be 
that  the  mere  fact  that  there  Is  a  community 
of  interest  in  the  questions  of  law  and  fact 
presented  by  a  given  controversy,  or  In  the 
kind  and  form  of  relief  donanded  by  or 
against  eadi  of  several  individuals,  will  not 
warrant  equitable  Interposition,  tmieaa  the 
questions  involved  are  of  equitable  cogni- 
sance ;  that  when  each  of  several  so  situated 
may  proceed  or  be  proceeded  against  in  equi- 
ty, their  joinder  as  plaintiffs  or  defendants 
Is  not  objectionable.  Mr.  Freeman,  In  liis 
note  to  Woodward  v.  Seeley,  11  IlL  1ST,  00 
Am.  Dec.,  at  page  462,  apparently  approves 
the  Pomeroy  rule,  for  he  quotes  a  part  of  the 
language  above  set  forth,  and  says  that  Prof. 
Pomeroy  discusses  this  whole  subject  of  the 
equity  Jurisdiction  to  prevent  a  multlpHcitT 
of  suits  with  great  learning,  clearness,  and 
vigor. 

It  is  not  necessary  to  a  determination  of 
the  question  now  presented  that  we  should 
become  involved  in  any  controversy  over  the 
true  scope  and  extent  of  the  rule  under  dla- 
cosslon,  for  here  the  matters  Involved  are, 
as  we  have  seen,  of  equitable  cognizance^  and 
the  injury  complained  of  is  of  that  character 
that  each  of  the  orators  could  have  resorted 
to  the  court  of  equity  for  the  establishment 
and  protection  of  his  rights.  Nor  is  it  neces- 
sary that  we  adopt  the  rule,  evm  as  modified 
by  the  Mississippi  court,  and  approve  the 
statement  that  the  Jurisdiction  exists  when 
the  individual  claims  arise  from  entlrdy  sep- 
arate and  distinct  transactions;  for  here 
we  need  only  go  to  the  extent  of  holding  that, 
in  order  to  warrant  the  Joinder,  the  wrongful 
act,  being  of  equitable  cognizance,  must  alao 
be  of  such  a  character  as  to  necessarily  fall 
upon  all  the  orators  simultaneously,  affecting 
all  In  the  same  way,  though  not  necessarily 
to  the  same  extent  And  by  "simultaneously" 
Is  here  meant  not  at  the  very  same  instant. 
but  at  substantially  the  same  time.  This 
proposition  Is,  we  feel  confident,  safely  within 
ce^J^c^made 


the  authorities,  and  embn(. 
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by  tbis  bill.  Indeed,  a  more  apt  illustration 
of  tbe  proper  «ppIlcatlon  of  the  rale  conld 
hardly  be  found.  From  the  vast  number  of 
cases  to  which  tbla  rule  has  been  applied  by 
the  courts  of  this  country,  the  following  are 
selected  by  way  of  example:  In  Murray  t. 
Hay,  1  Barb.  Cb.  59,  43  Am.  Dea  773,  it  was 
held  that  two  persona  owning  separate  tene- 
ments, which  are  Injured  or  rendered  unhab- 
itable by  a  common  nuisance,  or  which  are 
TOidered  less  ynluable  by  a  private  nuisance 
which  is  a  common  injury  to  tbe  tenements 
of  both,  may  Join  in  a  suit  to  restrain  such 
nuisance.  To  the  same  effect  are  Madison  t. 
D.  S.  a  &  I.  Co.,  83  S.  W.  658,  113  Tenn.  331, 
and  Grant  y.  Schmidt,  22  Minn.  1.  In  Cad- 
igan  Y.  Brown,  120  Mass,  493,  It  was  held 
that  several  persons  owning  distinct  prop- 
erties to  which  there  was  a  common  right  of 
way  could  Join  in  a  suit  to  prevent  tbe  ob- 
struction of  sncb  right  of  way.  In  Parker  v. 
Nightingale,  fl  Allen  (Mass.)  341,  83  Am.  Dec. 
632,  it  was  held  that  the  several  owners  of 
lots  on  Hayward  Place,  holding  under  titles 
wbicb  provided  that  no  buildings  except 
dwellings  should  be  erected  thereon,  could 
Join  to  prevent  the  defendant  from  violating 
tbe  restriction.  In  RafTerty  v.  Traction  Co., 
147  Pa.  579,  23  Atl.  884,  30  Am.  St.  Rep.  763, 
the  separate  owners  of  property  fronting  on 
High  street  in  tbe  city  of  Pittsburg  were  al- 
lowed to  Join  in  a  bill  to  restrain  tbe  de- 
fendant from  operating  a  cable  railway  on 
that  street.  In  Lonsdale  r.  City  of  Woon- 
socket,  44  Atl.  929,  21  R.  I.  498.  it  was  held 
that,  where  several  persons  have  a  common 
interest  In  the  prevention  of  tbe  diversion 
of  tbe  waters  of  a  stream  from  their  respec- 
tive mill  privileges,  they  may  Join  in  a  bill 
to  enjoin  it,  though  tbey  hold  under  distinct 
titlies  and  claim  independent  interests.  In 
Keld  V.  Glfford,  Bopk.  Ob.  (N.  Y.)  416,  tbe 
separate  riparian  and  mill  owners  were  al- 
lowed to  Join  in  a  bill  to,  prevent  tbe  diver- 
sion of  the  waters  of  the  stream.  In  Strobel 
V.  Salt  Co.,  164  N.  T.  303,  58  N.  B.  142,  51  L. 
R.  A.  687,  79  Am.  St  Rep.  643,  it  -was  held 
that  riparian  proprietors,  each  owning  dis- 
tinct parcels  of  land  on  a  natural  water 
course,  have  a  common  grievance  which  en- 
titles them  to  join  in  a  suit  to  prevent  tbe 
pollution  of  the  stream.  In  Gillespie  v.  For- 
rest, 18  Hun  (N.  Y.)  110,  it  was  held  that  all 
whose  lands  were  overflowed  and  injured  by 
the  erection  of  piers  in  a  stream  could  Join 
a  bill  against  tbe  party  erecting  them.  In 
Turner  v.  Hart,  71  Mich.  128,  88  N.  W.  890, 
15  Am.  St  Rep.  243,  It  was  held  that  separate 
riparian  owners  could  Join  in  a  bill  to  re- 
strain the  maintenance  of  a  dam  causing 
their  several  lands  to  be  overflowed  and  prac- 
tically destroyed. 

It  is  trae  that,  of  tbese  cases,  Murray  ▼. 
Hay,  Grant  v.  Schmidt,  and  Turner  v.  Hart 
show  that  an  accounting  could  not  be  bad  In 
sncb  cases  in  the  Jurisdiction  where  those 
cases  arose.  But  under  oar  practice  In  eq- 
uity sucb  acconnting  can  be  had  as  an  in- 


cident of  tbe  general  relief  granted.  The 
"community  of  interest"  between  the  com- 
plainants in  the  foregoing  cases  is  much  like 
that  between  the  plaintiffs  in  Coryton  v. 
Llthebye,  2  Saund.  115,  and  the  Tunbridge 
Wells  Case,  2  WUs.  423,  In  which  cases,  even 
in  actions  at  law — where  all  agree  tbe  rule 
is  less  liberal — the  plaintiffs  were  held  prop- 
erly Joined.  In  tbe  former,  tbe  plaintiffs 
owned  separate  mills,  and  bad  acquired  by 
custom  the  right  to  have  ground  at  the  one 
mill  or  the  other  all  the  grain  of  tbe  tenants 
of  tbe  manor  of  Galllland.  Tbe  defendant, 
one  of  the  tenants,  withheld  bis  grain  from 
these  mlUs,  and  procured  it  to  be  ground 
elsewhere.  Whereupon  the  plaintiffs  bronght 
an  action  for  damages.  In  the  latter,  the 
plaintiffs,  12  in  number,  were  dippers  at  tbe 
Tunbridge  wells,  chosen  by  the  freeholders 
of  tbe  manor  and  approved  by  the  lord  of  tbe 
manor.  Their  business  was  to  attend  the 
wells  and  deliver  tbe  water  to  those  who  re- 
sorted there.  Their  profits  arose  solely  from 
tbe  voluntary  contributions  of  the  visitors. 
When  the  defendant,  not  being  properly  ap- 
pointed a  dipper,  dipped  of  the  waters,  tbe 
other  Joined  in  an  action  fOr  damages.  Tbe 
same  rale  applies  to  the  Joinder  of  defend- 
ants, as  where  several  riparian  owners, 
acting  independently,  discbarge  mill  refuse 
into  a  stream  to  the  injury  of  a  lower  pro- 
prietor. Lockwood  Co.  V.  Lawrence,  77  Me. 
297,  52  Am.  St  Rep.  763.  Such  a  case  was 
Waterman  t.  Buck,  supra.  And,  conversely, 
it  is  held  that  when  several  plaintiffs  have 
separately  sued  the  same  defendant  in  actions 
at  law  for  a  continuing  trespass,  and  his 
liability  In  each  action  depends  upon  the 
same  facts,  equity  has  Jurisdiction  to  enjoin 
tbe  multiplicity  of  actions  and  have  them 
consolidated  in  the  same  suit.  Railroad  Co. 
V.  Garrison,  81  Miss.  257,  82  South.  996,  95 
Am.  St  Rep.  489. 

8.  The  removal  of  the  obstructions  to  the 
flow  of  the  stream  pursuant  to  tbe  contract 
hereinbefore  set  forth  created  an  artificial 
condition  in  tbe  channel,  and  the  rights  and 
liabilities  of  riparian  owners  in  respect  of 
artificial  water  courses  are  not  necessarily 
the  same  as  in  the  case  of  natural  streams, 
though  tbey  may  be.  This  depends  upon  the 
circumstances  under  which  the  artificial  con- 
dition was  created  or  continued.  If  an  artifi- 
cial channel  is  substituted  for  a  natural  one, 
or  If  it  Is  created  under  such  circumstances 
as  indicate  that  it  Is  to  be  permanent  ripa- 
rian rights  may  attach  to  it  Pollock,  C.  B., 
In  Wood  V.  Waud,  3  Ex.  779;  Railway  Co. 
V.  Keys,  55  Kan.  205,  40  Pac.  275,  49  Am. 
St.  Rep.  249.  If  such  change  Is  made  by  Joint 
or  mutual  action  of  riparian  proprietors,  the 
rights  and  duties  with  respect  to  the  artifi- 
cial channel  will  be  tbe  same  as  though  it 
was  the  natural  one.  3  Farnh.  Wat  §  827a. 
This  principle  might  suffice  for  the  disposi- 
tion of  this  question,  but  we  are  not  content 
to  place  it  there.  This  change  was  made  by 
the  concurrent  action  of  tbe  parties  under  a^ 
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contract  mntually  agreed  to  and  executed  on 
both  aides,  at  least  so  far  as  it  related  to  tbe 
changes  in  tbe  stream;  but  It  was  all  on  the 
lands  of  tbe  defendants'  grantors,  and  the 
contract,  as  sncb,  was  not  binding  on  these 
defendants.  Some  of  the  cases  hold  that, 
after  the  artificial  channel  baa  been  main- 
tained for  the  statutory  period,  reciprocal 
prescriptive  rights  to  have  It  continued  arise. 
Mattheweson  v.  Hoffman,  77  Mlcfa.  420,  43  N. 
W.  879,  6  L.  R.  A.  349;  Smith  v.  Xoumans, 
70  N.  W.  1115,  96  Wis.  103,  87  I<.  R.  A.  285, 
65  Am.  St  R^.  30;  Kray  t.  MuggU,  86  N. 
W.  882,  84  Minn.  00,  54  L.  R.  A.  478.  But 
tbe  agreement  here  negatives  tbe  adverse 
character  of  the  right  enjoyed  by  the  orators 
and  their  grantors,  and  the  technical  doc- 
trine of  prescription  is  inapplicable.  It  Is 
said  that  there  Is  a  much  more  Impregnable 
ground  on  which  to  put  such  decisions,  and 
that  Is  tbe  ground  of  estoppel.  And  If  a 
landowner  makes  a  change  in  the  course  of 
a  stream  which  to  all  appearances  Is  per- 
manent, and  holds  out  to  tbe  world  tbe  rep- 
resentation that  such  condition  is  perma* 
nent,  be  will  be  twund  by  bis  acts ;  and,  after 
ottier  persons  have  acquired  rights  by  chang- 
ing their  positions  upon  tbe  faith  of  such 
representation,  be  will  be  estopped  from  de- 
nying that  It  was  true,  or  claiming  that  the 
stream  Is  not  flowing  In  its  true  channeL  3 
Famti.  Wat  f  827c.  This  reasoning  is 
in  entire  harmony  with  our  decisions  in 
cases  of  like  character.  In  Woodbury  y. 
Short  17  Vt  387,  44  Am.  Dec.  344,  it  was 
held  that  when  tbe  course  of  a  stream^  run- 
ning through  the  land  of  the  defendant  to 
tiiat  of  the  plaintiff,  was  changed  by  a  sudden 
flood,  so  as  to  run  upon  the  defendant's  laud 
without  passing  over  that  of  the  plaintiff, 
and  the  defendant  permitted  it  to  flow  in  the 
new  channel  for  a  period  of  10  years,  he 
could  not  turn  it  back  into  tbe  old  channel. 
This  decision  was  put  upon  the  ground  of 
acquiescence,  and  the  court  said  that  If  the 
defendant  would  restore  the  stream  to  Its 
original  channel,  be  must  act  within  a  rea- 
sonable time  and  I>efore  new  interests  would 
naturally  be  acquired  in  tbe  new  course  In 
which  be  had  permitted  It  to  run.  In  Ford 
V.  Whltlock,  27  Vt  265,  the  same  question, 
except  that  tbe  change  in  tbe  stream  was 
made  by  the  owner  of  the  land<— a  stronger 
case  against  Its  restoration — again  came  be- 
fore tbe  courts,  and  the  right  to  restore  the 
stream  to.  its  natural  channel  to  the  injury 
of  other  riitarian  owners  was  denied.  "It 
seems  to  us,"  says  Judge  Redfleld  in  tbe 
opinion,  "anaiagous  to  the  rules  of  law 
which  -have  been  applied  to  dedications  to 
public  use  of  land  or  the  use  of  land;  and  it 
seems  to  be  highly  equitable  and  Just  that 
where  one  has  by  bis  own  act  either  original- 
ly changed  the  course  of  tbe  stream,  or  suffered 
It  to  remain  in  a  channel  cut  by  some  sudden 
convulsion,  until  others  have  expended  mon- 
ey In  erections,  as  In  tbe  present  case,  in 
faltb  of  tbe  stream   running  in   the  new 


channel,  or,  as  in  tbe  case  of  Woodbury  t. 
Short  may  be  supposed  to  bav«  done  so,  tliat 
the  stream  should  not  then  be  allowed  to  be 
restored  to  its  former  channel  to  tbe  detri- 
ment of  other  riparian  proprietors.  •  ♦  ♦ 
But  tbe  law  as  to  running  streams  is  also 
anaiagous  to  public  rights  like  highways  and 
commons,  inasmuch  as  a  large  number  of 
persons  have  an  interest  in  fresh  water 
streams,  and  th^  are  therefore  quasi  of 
public  concern,  and  the  rules  of  public  dedi- 
cations have  been  applied  to  an  acquiescence 
iu  a  new  l>ed  for  such  stream ;  and  one  who 
cuts  such  l>ed  on  bis  own  land,  and  thereby 
renders  tbe  use  of  the  stream  beneficial  to 
other  proprietors.  In  a-  different  mode,  la 
bound  to  the  same  extent  and  in  as  abort  a 
period,  as  if  he  alters  the  fence  on  a  high- 
way or  common,  and  thereby  gives  privi- 
leges to  the  public.  He  cannot  often  recall 
them  after  the  shortest  term.  Any  term  la 
BuflSclent  which  satisfies  tbe  Jury  that  the 
public  were  Justified  in  treating  It  as  a  dedi- 
cation." 

Tbli  is  tbe  doctrine  of  Delaney  v.  Boston, 
2  Bar.  (Del.)  439,  wherein  it  was  held  that 
riparian  proprietors  had  a  right  by  dedica^ 
tion  and  substitution,  to  have  tbe  waters  of 
a  stream  fiow  tbrongta  an  artificial  channel 
which  bad  been  cut  by  a  lower  owner  50 
years  before.  It  makes  no  difference  tliat  tbe 
changes  here  were  made  within  tbe  channd 
of  tbe  stream,  instead  of  by  making  a  new 
channel.  The  rule  la  precisely  tbe  same.  3 
Famb.  Wat  |  827c.  Tbe  riparian  owna« 
are  entitled  to  tbe  benefit  of  any  socta  cbangv 
nrbicb  may  have  been  made,  if  they  were  ap- 
parently intended  to  be  permanent,  and  sndi 
owners  have  acted  upon  tbe  faith  of  ttie  con- 
ditions  so  remaining.  In  Paige  v.  Canal  ik 
Irrlg.  Co.,  83  Cal.  84,  21  Pac.  1102,  23  Paa 
675,  it  was  held,  upon  the  authority  of  Wood- 
bury v.  Short  and  Ford  t.  Whltlock,  that  a 
riparian  owner  is  entitled  to  the  benefit  of 
tbe  removal  of  obBtrnctiona  from  the  bead 
of  tbe  stream  which  had  prerented  tbe  water 
from  flowing  down  to  his  land.  Chapman  t. 
Mfg.  Co.,  13  Conn.  269,  S3  Am.  Dec.  401.  It 
matters  very  little  whether  we  call  it  a  dedi- 
cation or  an  estoppel,  for  tbe  underlying 
principle  of  each  Is  the  same — ^the  injustloa 
of  allowing  one  to  deny  tbe  existence  of  oon- 
dltlona,  which  by  bis  conduct  be  has  Induced 
another  to  believe  exist  in  reliance  upon 
which  that  other  has  changed  bis  position. 

The  artificial  conditions  created  in  the 
creek  at  MIddlebury  l>ecame  the  natural  con- 
ditions, not  prescriptlvely,  nor  by  lajise  of 
time,  nor  by  grant  contained  in  tbe  contract 
nor  by  force  of  tbe  contract  as  sucli,  at  all, 
but  by  force  of  tbe  circumstances  under 
which  they  were  created — by  dedication  and 
substitution.  Tbe  contract  (which  gained 
nothing  by  being  recorded,  sinoe  it  was  not 
entitled  to  record)  affords  evidence  of  tbe  in- 
tention to  make  the  changes  permanent — a 
dedication  for  all  time.  Tbe  right  of  the 
then  riparian  owners  to  luwtiMj nam oondi- 
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tions  continue  attacbed  at  once  npon  the 
completion  of  tbe  work.  It  attaclied  to  all 
tlie  riparian  lands,  and  became  rooted  in 
tbem,  whetlier  owned  by  those  wlio  were 
parties  to  tbe  contract  or  not.  It  now  be- 
longs to  tbe  orators  by  virtue  of  their  own- 
ership of  riparian  iands,  as  an  incident  to 
such  ownership,  whether  they  derived  their 
title  from  those  who  then  owned  the  lands 
or  not.  It  came  to  than  as  the  fertility  of 
the  soil  came  to  them,  not  because  it  was  ex- 
pressly granted,  but  aa  a  natural  appurte- 
nant 

Tbe  pro  forma  decree  OTerrtilinK  the  de- 
murrer and  adjudging  the  bill  sufficient  is 
affirmed,  with  costs  to  the  orators.  The  de- 
cree for  the  orators  according  to  the  prayer 
of  the  bill  Is  reversed  pro  forma,  and  the 
cause  is  remanded. 


(74  N.  H.  22S) 

POBTSMOtJTH  SHOE  CO.  v.  OITX  OF 
PORTSMOUTH. 

(Supreme  Court  of  New  Hampshire.    Bocking- 
ham.    May  7,  1907.) 

1.  Taxation  — Exehftiohb— Mahutaotubiico 
corpobations. 

Pub.  St.  c.  5S,  I  11,  providing  that  towns 
may,  by  vote,  exempt  from  taxation,  for  a  term 
not  exceeding  10  years,  any  manafacturing  es- 
tablishment proposed  to  be  erected  therein  and 
the  capital  to  be  nsed,  does  not  confer  authority 
to  exempt  an  owner  of  property  who  is  not  en- 
titled to  such  exemption  from  taxation  on  tbe 
same  because  it  is  leased  to  another  who  is  so 
entitled. 

2.  SAin. 

That  the  manufacturing  company  entitled 
to  tbe  exemption  agreed  in  the  lease  to  pay 
the  taxes  does  not  auect  the  Question  of  exemp- 
tion. 

Transferred  from  Superior  Court,  RocUng- 
ham  County;   Chamberlln,  Judge. 

Petition  by  tbe  Portsmouth  Shoe  Company 
against  the  dty  of  Portsmouth  for  an  abate- 
ment of  taxes.  Facts  agreed,  and  case  trans- 
ferred from  the  superior  court  and  heard  on 
plalntlfTs  motion  for  a  rehearing.  Case  dis- 
charged. 

Early  In  1908  the  Oale  Shoe  Manufacturing 
Company,  a  Massachusetts  corporation,  desire 
ed  to  come  to  Portsmouth  and  there  engage  in 
business.  On  April  27,  1903,  the  city  councils 
voted  to  exempt  that  corporation  from  taxa- 
tion for  10  years  upon  "tbe  manufacturing 
establishment,  factory,  and  plant  occupied  by 
it,  with  its  property  and  assets,  and  the 
capital  to  be  used  in  operating  the  same." 
The  Gale  Company  then  leased  for  the  term 
of  five  years  tbe  shoe  factory  and  machinery 
owned  by  the  plaintiffs,  and  covenanted  to 
pay  all  taxes  assessed  upon  the  leased  prem- 
ises. In  1904  the  assessors  levied  a  tax  upon 
the  leased  property  against  the  plaintifFs, 
.for  which  they  seek  an  abatement  They  are 
entitled  to  such  abatement  U  the  property 
was  legally  exempted;  otherwise,  they  are 
-not  If  the  exemption  Is  not  sustained,  tbe 
case  is  to  be  discharged. 


Page  &  Bartlett  for  plalntUL  John  L. 
Mitchell,  for  defendant 

WALKER,  J.  "Towns  may  by  vote  ex- 
empt from  taxation,  for  a  term  not  exceeding 
ten  years,  any  manufacturing  estabilslunent 
proposed  to  be  erected  or  put  in  operation 
therein,  and  the  capital  to  be  nsed  in  operat- 
ing the  same,  unless  such  establishment  has 
been  previously  exempted  from  taxation  by 
aome  town."  Pub.  St  a  66,  f  11.  It  is  ar- 
gued that  this  statute  antfaorlaed  the  dty 
councils  of  Portsmouth  to  pass  the  vote  of 
April  27,  190S,  by  Which  it  attempted  to  ex- 
empt the  Gale  Shoe  Manufacturing  Company 
from  taxation  upon  "tbe  manufacturing  es- 
tablishment factory,  and  plant  occupied  by 
It  with  Its  property  and  assets,  and  the 
capital  to  be  used  in  operating  the  same," 
and  that  this  vote  covered  the  property  In 
question,  which  it  subsequently  leased  of  the 
Portsmouth  Company.  One  queation  present- 
ed, therefore,  upon  the  plaintiff's  contention, 
is  whether  the  city  councils  could  exempt 
the  Portsmouth  Company's  property  from 
taxation  under  the  vote  exempting  the  Oale 
establishment  Did  the  liegislature  lnt«id  to 
confer  authority  upon  towns  to  exempt  prop- 
erty owned  by  A.,  but  leased  to  B.,  and  used 
by  the  latter  In  his  exempted  establishment? 
Until  the  property  was  turned  over  to  the 
lessee,  it  was  taxable  In  Portsmouth.  Its 
owner  held  It  snbject  to  that  bnrden.  And 
after  the  lease  it  remained  taxable  to  the 
owner,  if  it  was  taxable  at  all.  It  could 
not  be  taxed  to  the  lessee  without  the  latter's 
consent  Pub.  St  c.  S6,  i  14.  In  short  It  re- 
ntalned  the  propwty  of  the  lessor,  whose 
claim  la,  In  effect  that  It  is  not  legally  tax- 
able as  the  owner  of  it  because  it  is  used 
by  the  lessee  whose  property  is  exempt  But 
unless  a  somewhat  liberal  construction  of  the 
statute  is  to  be  adopted,  this  conclusion  can- 
not be  sustained.  "The  language  of  the  stat- 
ute strongly  supports  this  conclusion,  and  so 
does  the  uniform  current  of  authority,  that 
taxation  being  the  rule  and  exemption  the 
exception,  the  exemption  ia  to  be  strictly  con- 
strued, and  will  never  be  permitted  to  extend, 
either  in  scope  or  duration,  beyond  what  Its 
terms  dearly  require."  Boody  v.  Watson,  63 
N.  H.  320.  See,  also.  New  London  v.  Acad- 
emy, 69  N.  H.  446,  46  Atl.  743;  Williams  v. 
Park,  72  N.  H.  806,  811,  66  Aa  463,  64  L. 
R.  A.88. 

It  is  certain  that  the  language  of  tbe  stat- 
ute does  not  clearly  dlsdose  an  Intention  to 
allow  the  exemption  of  one  man's  property 
from  taxation  because  It  Is  used  by  another, 
under  some  contractual  arrangement  be- 
tween them.  In  a  business  which  enjoys  an 
exemption.  If  the  mere  use  of  the  property, 
without  regard  to  its  ownership,  had  been  in- 
tended to  be  the  test  to  determine  whether  it 
could  be  exempted  under  the  statute,  it  would 
be  natural  to  expect  more  expUdt  language 
to  such  a  purpose.  The  "manufacturing  estab- 
lishment" referred  to  in  the  statute  meana^ 
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or  relates  to,  tbe  property  of  the  proprietors 
of  tbe  industry,  who  receive  the  benefit  con- 
ferred by  tbe  statute,  and  not  the  property 
of  others  having  no  Interest  in  the  prosecn- 
tion  of  the  business.  The  city  councils  of 
Portsmouth  had  no  power  to  vote  to  exempt 
the  property  of  the  plaintiff  upon  the  condi- 
tion that  it  should  lease  it  to  another  manu- 
facturing company.  Though  the  vote  did  not 
directly  take  that  form,  that  Is  tbe  practical 
effect  of  it,  as  claimed  by  the  plaintiff.  A 
construction  of  the  statute  supporting  such 
a  transaction  would  be  an  encouragement, 
not  of  manufacturing  Industries,  which  is  tbe 
fundamental  purpose  of  the  statute  (Opinion 
of  the  Court,  58  N.  H.  623),  but  of  the  busi- 
ness of  leasing  manufacturing  property.  Any 
benefit  derived  by  the  lessee  in  such  a  case 
from  the  exemption  would  be  Indirect  and 
remote,  depending  not  upon  the  statute,  but 
upon  the  leasing  contract.  As  said  by  the 
court  In  County  v.  Bell,  43  Minn.  S44,  345, 
45  N.  W.  615,  616 :  "The  lessors  claiming  the 
benefit  of  the  exemption  in  this  case  are  mere 
private  owners  of  the  property,  and  the  ex- 
emption is  not  for  the  lessees,  *  •  *  and  it 
can  only  be  claimed  arguendo  to  be  for  their 
benefit  In  an  indirect  and  collateral  way." 
Evidently,  under  the  usual  rules  for  the  con- 
struction of  tax-exempting  statutes,  the  legis- 
lative purpose  to  relieve  proi)erty  from  the 
tax  burden  cannot  be  found  by  indirection 
and  surmise.  The  plaintiff's  property  was 
legally  taxable.  The  fact  that  the  Gale  Shoe 
Company  agreed  in  the  lease  to  pay  the  tax- 
es does  not  affect  the  question  of  the  statu- 
tory exemption.  People  v.  Assessors,  32  Hun 
(N.  X.)  457;  Black  v.  Brooklyn,  51  Hun,  581, 
4  N.  T.  Supp.  78 ;  Humphries  v.  Little  Sisters 
of  the  Poor,  29  Ohio  St  201,  207 ;  TravelMS' 
Ins.  Co.  V.  Kent,  151  Ind.  349,  50  N.  B.  562, 
5X  N.  B.  723 ;  Douglas  County  Society  v.  Coun- 
ty, 104  Wis.  429,  80  N.  W.  140;  Laurent  v. 
Muscatine,  59  Iowa,  404,  13  N.  W.  409;  Ar- 
mand  v;  Dumas,  28  La.  Ann.  403.  This  result 
makes  it  unnecessary  to  consider  other  ar- 
guments in  support  of  the  legality  of  the  tax. 
Case  discharged.    All  concurred. 

tT4  N.  H.  225) 

HUTCHINS  V.  BERRY  et  al. 

(Supreme  Court  of  New  Hampshire.     Carroll. 
May  7,  1907.) 

1.  Nbw  Trial  — Wateb  Rights  —  Changed 
Conditions. 

Where  tlie  extent  and  capabilities  of  a 
reservoir  formed  by  a  dam  in  a  stream  bad 
previoasly  been  determined  in  proceedings  to 
adjust  the  water  rights  of  riparian  proprie- 
tors, error  could  not  be  predicated  on  the  re- 
fusal of  the  court  to  reopen  tbe  question  and 
grant  plaintiff  a  new  trial  on  an  application  al- 
leging that,  with  the  gates  and  physical  con- 
ditions as  they  existed  at  the  time  the  rights 
were  determined,  it  was  not  now  possible  to 
draw  the  amount  of  water  to  which  he  was  en- 
titled from  the  reservoir. 

2.  Waters  and  Watbb  Coubses— Charges  of 
Plant. 

Where  plaintiff  was  awarded  the  right  to  a 
certain  amount  of  water  collected  in  a  reservoir 


by  a  dam  In  a  stream  for  the  operation  of  a 
gristmill,  he  was  entitled  to  make  such  changes 
as  were  necessary  to  change  the  mill  into  an  ex- 
celsior factory,  which  would  not  prevent  the 
letting  down  of  the  amount  of  water  which  it 
had  been  previously  determined  represented  the 
capacity  of  the  original  reservoir. 

3.  Appeal— FiKDiNos— Conclusiveness. 

A  finding  that  a  change  in  plaintiff's  plant 
prevented  the  letting  down  of  an  amount  of 
water  equal  to  the  original  capacity  of  the 
reservoir,  in  violation  of  a  prior  decree  estab- 
lishing water  rights,  was  conclusive  on  plain- 
tiff. 

4.  JtTDGKENT  —  ConCLTTBIVENESS  —  Pkbsons 

Nor  Pasties. 

Where  the  owner  of  a  gristmill  right  was 
not  a  party  to  proceedings  m  which  an  order 
limiting  another  privilege  to  38  cubic  feet  per 
second  when  the  water  did  not  run  over  the 
wasteway  of  the  dam,  and  it  waa  thereafter  de- 
termined that  the  gristmill  was  entitled  to  re- 
quire all  the  other  mills  to  shut  down  when 
the  water  fell  six  inches  below  the  top  of  tbe 
wasteway,  the  millowner  was  not  affected  by  an 
order  modifying  the  limitation  on  the  38  cubic 
feet  privilege. 

SBd.  Note.— For  canes  in  point,  see  C!ent.  Dig. 
.  30,  Judgment,  §§  1230-liS3.] 
6.  Saue. 

Where,  in  proceedings  to  establish  rights 
to  the  use  of  the  waters  of  a  reservoir  formed 
by  the  damming  of  a  stream,  both  parties  ex- 
cepted to  the  court's  findings,  orders,  and  de- 
crees, which  exceptions  were  overruled,  the  de- 
crees thereby  became  judgments  conclusively 
establishing  the  rights  of  the  parties. 

6.  Waters  and  Water  (Bourses — Rights  ih 
Water— Action— Modification   of  Order. 

Where,  by  a  modified  order,  a  sawmill  draw- 
ing water  from  a  reservoir  formed  by  a  dam  in 
a  stream  was  permitted  to  draw  down  the  water 
below  the  top  of  the  wasteway,  without  limita- 
tion as  to  amount,  while  plaintiff's  gate  was 
set  so  as  to  draw  only  17  feet,  to  which  be 
was  entitled  when  the  water  was  at  the  top  of 
the  wasteway^  the  order  was  erroneous  as  de- 
priving plaintiff  of  the  water  according  to  h^ 
right,  when  the  water  in  the  reservoir  fdl  below 
the  top  of  the  wasteway. 

7.  Affeali— Ahenduent  to  Pleading — Dis- 
cretion. 

WTiether,  in  a  proceeding  to  determine  wa- 
ter rights,  justice  required  that  plaintiff  should 
be  permitted  to  amend  his  petition .  so  as  to 
present  for  adjudication  his  right  to  use  water 
previously  appropriated  for  a  gristmill  for  other 
purposes,  was  a  question  of  fact,  the  denial  of 
which  presented  no  question  of  law  for  review 
by   the   Supreme  Court. 

Transferred  from  Superior  Court,  Carroll 
County;    Chamberlln,  Judge. 

Petition  by  Frank  Hutcblns  against  Oliver 
P.  Berry  and  others,  for  Interlocutory  orders 
In  certain  controversies  as  to  water  rights 
previously  adjudicated  in  the  cases  of  Home 
v.  Hutcblns,  71  N.  H.  117,  51  AO.  645;  Home 
v.  Hutcblns,  72  N.  H.  211,  66  Atl.  361;  Ba-ry 
V.  Hutcblns,  73  N.  H.  310,  603,  61  Atl.  550. 
654.  Case  transferred  from  superior  court 
Discharged. 

See  63  Atl.  787;  65  Atl.  1117. 

The  plaintiff  alleged  that,  not  desiring  to 
use  the  yratec  of  the  reservoir  below  the 
four-foot  point  at  this  time,  he  proposes  to 
change  the  physical  condition  of  dam  A.  so 
that  no  water  can  be  drawn  below  the  four- 
foot  point,  and  to  substitute  gates  above  the 

four-foot  point  for  those  beEetofor^  In-we,  and 
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asked  the  court  to  fix  and  determine  the  size 
of  the  proposed  gates.  Under  tbla  allegation 
the  plaintiff  proposed  to  retry  the  question 
of  the  capacity  of  the  reaarvoir,  claiming 
that,  witli  the  gates  and  physical  conditions 
as  they  were  in  1854,  it  was  not  possible  to 
draw  the  amount  of  water  now  required  to 
be  drawn  from  the  reservoir,  namely,  130 
cubic  feet  per  second.  Subject  to  excep- 
tion, the  court  refused  to  retry  the  question 
of  the  capacity  of  the  reservoir,  to  revise  the 
order  as  to  the  draft  of  water,  to  hear  evi- 
dence as  to  the  pliyslcal  condition  at  dam  A 
prior  to  the  improvements  made  by  lowering 
the  outlet  of  the  reservoir,  or  to  determine 
the  size  of  the  gates;  but  ruled  that  the  plain- 
tiff might  make  such  changes  as  he  wish- 
ed which  would  not  interfere  with  existing 
orders  as  to  the  draft  from  the'  reservoir. 
The  court  found  that  the  experience  under 
the  existing  order  was  not  sufficient  to  de- 
termine whether  the  amount  required  to  be 
daily  drawn  was  greater  or  less  than  the 
capacity  of  the  reservoir  In  the  average  year. 
The  plaintiff  also  alleged  that  the  existing 
orders  as  to  the  use  of  water  at  dam  C  were 
In  conflict  with  the  opinions  of  the  Supreme 
Court,  and  that  the  third  order,  filed  De- 
cember 14,  1903,  was  not  now  in  force  as 
matter  of  law.  Subject  to  exception,  the 
court  refused  to  make  any  change  in  those 
orders.  The  plaintiff  offered  evidence  that 
he  now  intends  to  remove  the  gristmill  ma- 
chinery, to  put  In  machinery  for  the  making 
of  excelsior,  and  to  use  all  the  water  the' 
gristmill  wheels  can  now  use — about  69  cubic 
feet,  per  second — and  asked  leave  to  amend 
his  petition  by  alleging  his  present  Intention 
to  use  the  gristmill  for  other  purposes.  The 
defendants  were  not  prepared  to  try  such 
questions  of  fact  as  might  be  necessary  to 
determine  the  rights  of  the  parties  as  to  the 
proposed  use  of  the  gn^istmiU,  and  the  court 
declined  to  order  the  defendants  to  a  trial 
of  these  questions.  The  court  refused  to 
rule  upon  the  right  of  the  plaintiff  to  use 
the  grriatmlU  power  otherwise  than  for  a 
gristmill,  and  the  plaintiff  excepted. 

James  A.  Edgerly,  Arthur  L.  Foote,  Felker 
&  Onnnison,  and  Charles  B.  Hibbard,  for 
plaintiff.  Leslie  P.  Snow,  Sewall  W.  Abbott, 
and  Oscar  L.  Young,  for  defendants. 

PARSONS,  O.  J.  Upon  trial  of  the  ques- 
tion of  the  extent  of  the  defendants'  reser- 
voir right,  that  right  has  been  found  to  be  a 
reasonable  use  of  the  reservoir  until  it  is 
di-awn  down  four  feet  below  the  top  of  the 
dam,  and  such  reasonable  use  has  been  found 
to  consist  in  letting  down  not  exceeding  130 
cubic  feet  per  second  for  10  hours  each  work- 
ing day  until  that  point  is  reached.  Home 
V.  Hutchlns.  72  N.  H.  211,  214,  216,  6B  AO. 
361;  Berry  v.  Hutchlns,  78  N.  H.  310,  312, 
61  Atl.  550;  Hutchlns  v.  Berry,  73  N.  H.  611, 
613-616,  63  Atl.  787.  Upon  the  trial  of  that 
question  of  fact  evidence  as  to  the  amount  of 
water  tliat  could  be  drawn  under  previously 


existing  conditions  as  the  limit  of  practicable 
use  was  approached  would  be  competent; 
but.  If  the  parties  were  engaged  in  a  trial  of 
the  fact  as  to  the  capacity  of  the  reservoir 
right  attached  to  the  Pickering  dam,  the  ex- 
clusion of  evidence  of  measurements  of  the 
flow  of  the  stream  under  a  claimed  repro- 
duction of  conditions  existing  prior  to  the 
Lake  company  improvements  would  not  be 
error  of  law.  Cook  v.  New  Durham,  64  N. 
H.  419,  13  AU.  650.  The  difficulty  of  ascer- 
taining all  the  conditions  which  might  have 
then  affected  the  flow  of  the  stream,  and  of 
determining  whether  they  had  been  cor- 
rectly reproduced,  might  be  so  great  that 
an  attempted  Investigation  of  the  collateral 
question  would  tend  to  confuse  rather  than 
to  elucidate  the  issue  between  the  parties. 
Even,  therefore,  if  the  question  as  to  the 
flow  of  the  stream  had  been  under  investiga- 
tion, the  refusal  of  the  court  to  fix  and  de- 
termine the  size  of  gates  such  as  existed  In 
1854  would  not  present  anything  for  con- 
sideration here;  but,  if  the  law  were  other- 
wise, the  extent  and  capability  of  the  reser- 
voir having  been  already  determined,  error 
of  law  cannot  be  predicated  upon  the  re- 
fusal of  the  court,  upon  the  facts  stated,  to 
reopen  the  question  and  grant  the  plaintiff  a 
new  trial,  which  it  is  found  was  the  object 
of  the  motion,  and  which  must  of  necessity 
have  been  Its  purpose  if  any  result  was  ex- 
pected to  follow  the  desired  investigation. 
Hutchinson  v.  Railway,  73  N.  H.  271,  284, 
60  Atl.  1011;  Ela  v.  Ela,  72  N.  H.  216,  65 
Atl.  858.  The  plaintiff  has  the  right,  as 
was  ruled  by  the  superior  court,  to  make 
any  changes  he  desires  which  will  not  pre- 
vent the  letting  down  of  the  amount  of 
water  which  it  has  been  determined  r^re- 
aents  the  capacity  of  the  original  reservoir. 
While  the  latter  finding  stands,  any  change 
made  by  him  which  prevents  the  flowing  of 
that  amount  of  water,  it  must  be  conclusive- 
ly presumed,  is  the  creation  of  a  condition 
different  from  what  originally  existed.  As 
to  whether'  there  should  now  be  a  furtho: 
trial  and  the  reception  of  additional  evidence, 
experimental  or  otherwise,  the  fact  has  been 
found  against  the  plaintiff.  Such  finding  la 
conclusive. 

The  plaintiff  excepted  to  the  refusal  of  the 
court  to  change  the  order  made  and  now  in 
force  for  managing  the  water  or  wheels  of 
the  different  mills.  The  only  order  to  whidx 
objection  has  been  made  here  is  the  third 
order,  filed  December  14,  1903.  That  order 
is  objected  to  so  far  as  it  modifies  the  first 
order,  filed  July  26,  1902,  which  limited  the 
Berry  privilege  to  88  cubic  feet  per  second 
when  the  water  did  not  run  over  the  waste- 
way.  The  modification  objected  to  provided 
that  the  limitation  of  the  Berry  privilege 
should  not  take  effect  until  the  water  fell  18 
inches  below  the  top  of  the  wasteway.  In 
the  original  brief,  the  plaintiff  bases  his  ob- 
jection to  the  modification  upon  the  preferen- 
tial right  6t  the  grlstmlH.    As  the  owner  of 
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the  ^Istmlll  was  not  a  party  to  the  proceed- 
ings in  which  the  order  now  objected  to  was 
made,  and  as  it  has  since  been  determined 
that  the  gristmill  has  the  right  to  require  all 
the  mills  to  shut  down  when  the  water  falls 
»ix  inches  below  the  top  of  the  wasteway 
(Ilutchlns  V.  Berry,  78  N.  H.  608,  611,  618, 
61  Atl.  554,  63  Atl.  787),  the  order  does  not 
affect  the  gristmill,  and  there  is  no  occasion 
to  modify  It  for  the  protection  of  the  grist- 
mill right.  In  a  brief  filed  since  the  hearing 
the  plaintiff  objects  to  this  modification  as  an 
invasion  of  his  right  as  the  owner  of  the 
leather  board  mill,  heretofore  called  the  "box 
factory  privilege." 

Home  V.  Hutehins,  72  N.  H.  77,  M  AtL 
1024,  was  a  bill  in  equity  to  determine  to 
what  extent  and  in  what  manner  water  was 
actually  used  at  the  box  factory  October  26, 
1872,  such  use  baring  been  held  to  be  the 
measure  of  the  box  factory  right  Home  v. 
Hutehins,  71  N.  H.  128,  137,  51  Atl.  651.  In 
the  former  case  it  was  found  that,  as  between 
the  sawmill  and  the  box  factory,  there  was 
no  preference;  that  the  water  whed  In  the 
sawmill  could  use  33  cubic  feet  of  water  and 
the  penstock  of  the  box  factory  could  deliver 
17  cubic  feet  of  water  per  second  when  the 
water  In  the  pond  stood  at  the  level  of  the 
WBSteway.  The  amount  to  which  the  Home 
privilege  was  entitled  having  been  determin- 
ed in  another  case  to  be  13  cubic  feet  per 
second,  It  was  ordered  that  the  gates  to 
the  respective  penstocks  be  set  so  as  to  per- 
mit only  13,  17,  and  38  cubic  feet,  respective- 
ly, to  be  drawn  when  the  water  stood  at  the 
top  of  the  dam '  and  did  not  run  over  the 
wasteway.  Both  parties  excepted  to  these 
findings,  orders,  and  decrees.  The  excep- 
tions were  overruled.  The  decrees  therefore 
are  Judgments  establishing  the  rights  of  the 
parties.  The  order  of  December  14,  1903, 
removing  the  limitation  upon  the  use  by  the 
Berry  privilege  until  the  water  fell  18  Inches 
below  the  top  of  the  wasteway,  also  provided 
that  the  stops  on  the  Hutehins  wheel  or  gate 
should  remain  as  before.  The  occasion  for 
this  modification  does  not  appear.  As  there 
was  no  preference  between  the  sawmill  and 
box  factory,  the  plaintiff  cannot  complain 
In  behalf  of  his  leather  board  mill  that  the 
sawmill  is  permitted  to  draw  down  the  wa- 
ter In  the  pond;  but  If,  as  seems  to  be  the 
effect  of  the  existing  order,  the  sawmill  Is 
permitted  to  draw  down  the  water  below 
the  top  of  the  wasteway  without  limitation 
as  to  the  amount,  while  the  plaintiff's  gate  is 
set  so  as  to  draw  only  17  feet  when  the  wa- 
ter is  at  the  top  of  the  wasteway,  it  is  mani- 
fest that  the  plaintiff  will  as  the  water  falls 
receive  less  than  the  17  feet  to  which  Its  baa 
been  adjudged  he  Is  oititied,  and  that  the 
sawmill  will  receive  more.  In  the  absence 
of  any  findings  sustaining  the  change  ordered 
Decembw  14,  1903,  the  same  appears  to  be 
erroneous,  and  the  exception  to  the  refusal 
to  change  the  same  to  accord  with  the  Judg- 
ment in  Home  v.  Hutehins,  72  N.  H.  77,  54 


Atl.  1024,  is  sustained.  As  the  relative  right 
between  the  leather  board  mill  and  sawmill 
is  determined  to  be  in  the  ratio  of  17  to  88, 
It  is  immaterial  to  the  plaintiff  Hutehins 
whether  the  amount  taken  as  the  measure 
of  the  rights  of  the  two — 17  plus  38  enhic 
feet — is  excessive  as  against  the  right  of  the 
Home  privilege. 

Whether  Justice  required  that  the  plain- 
tiff should  be  permitted  to  amend  his  peti- 
tion, so  as  to  present  for  adjudication  his 
right  to  use  the  water  for  the  gristmill  for 
other  purposes.  Is  a  question  of  fact  The 
d«ilal  of  the  motion  presents  no  question  of 
law. 

It  was  said  In  Hutehins  t.  Berry,  73  N. 
H.  603,  G04,  61  Atl.  554,  a  bill  In  eqnlty 
brought  by  the  plaintiff  to  determine  the 
gristmill  fight  that,  "In  the  absence  of  a 
definite  specification  of  the  amount  of  water 
excepted  or  the  manner  of  Its  application  to 
produce  power,  !t  must  be  understood  the 
parties  contracted  With  reference  to  the  man- 
ner and  extent  the  water  was  then  at  the 
date  of  the  deed  actually  used  for  the  pur- 
pose specified."  It  appears  to  be  well  settled 
that,  whoi  a  right  exists  to  use  a  certain 
quantity  of  water,  a  change  in  the  mode  and 
objects  of  the  use  without  increasing  the 
quantity  Is  no  violation  of  the  right  Fuller 
V.  Daniels,  68  N.  H.  395;  Dow  v.  Edes,  6S 
N.  H.  193,  194;  Wiggln  v.  Wlggln,  43  N.  H. 
561,  560,  80  Am.  Dea  192;  WbltUer  v.  Com- 
pany, 9  N.  H.  454,  458,  32  Am.  Dec.  882; 
Johnson  t.  Rand,  6  N.  H.  22.  The  sole  ques- 
tion, then,  is  whether  by  the  reservation  in 
the  Colby  deed  the  parties  nnderstood  the 
matter  reserved  was  mwely  a  right  to  operate 
a  gristmill,  and  not  the  right  to  use  a  certain 
part  of  the  water  for  power.  It  was  said  in 
Fowler  ▼.  Kent,  71  N.  H.  888,  884,  82  AtL  664. 
that  "It  would  require  very  explicit  language 
to  overcome  the  natural  inference  that  a  per- 
son would  not  accept  a  deed  of  a  mill  privi- 
lege subject  to  the  condition  that  his  water 
rights  should  become  forfeited  If  any  change 
was  made  In  the  manner,  purpose,  or  place 
of  use."  But,  whether  the  question  is  simple 
or  difficult,  the  interpretation  of  the  Colby 
deed  is  not  now  before  the  court  The  su- 
perior court  has  ruled  that  the  defendants 
ought  not  now  to  be  compelled  to  litigate  the 
question.  This  court  cannot  assume  that 
there  may  not  be  some  evidence  which  the 
parties  can  present  which  will  aid  the  Inter- 
pretation. Neltlier  can  they  assume  that  all 
the  facts  bearing  upon  the  question  have 
been  presented  in  the  numerous  cases  be- 
tween the  present  and  other  parties.  Involv- 
ing this  water  power,  that  have  been  before 
the  court  If  that  fact  could  properly  be  as- 
sumed, the  court  would  not  take  the  time  to 
search  the  voluminous  record  in  these  cases. 
Which  presents  many  other  questions,  for 
facts  that  may  be  material  upon  this.  If  the 
question  is  to  be  Intelligently  conaldwed,  it 
should  be  presented  vpoa  a  record  which  con- 
talus  in  itself  all  the  facts  which  either  partj 
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conceives  to  be  material.  The  evidence  as  to 
the  niodlflcation  of  tbe  original  order  regulat- 
ing the  flow  of  water  to  the  Berry  privilege 
should  have  been  received ;  and,  unless  facts 
appear  authorizing  a  change,  the  original 
order  should  be  reatored. 
Case  discharged. 


TODNG,  J., 
cnrred. 


(74  N.  H.  188) 


did  not  alt    Tbe  others  con- 


GILES  V.  &MITH. 

(Supreme   Court   of    New    Hampshiieb      WXi*- 

borough.    May  7,  1907.) 

WlTWEaSES  —   COMPETKHCT  —  TjlASBAtmOtm 

WITH  Decedent. 

Under  Pub.  St  1901,  c.  224,  H  16.  IT,  pro- 
hibiting the  advene  par^  to  an  action  aninst 
an  executor  from  testifying  to  facta  occurring  In 
the  lifetime  of  deceased,  unless  the  executor 
elects  so  to  testify,  at  unless  it  clearly  ap- 
pears that  injustice  may  be  done  without  such 
testimouy,  plaintiff  in  an  action  for  breach  of 
-contract  of  defendant's  testate  to  employ  plain- 
tiff for  a  year,  defendant  not  electing  to  testify, 
IB  barred  from  testifying,  not  only  as  to  what 
deceased  did  or  told  plaintiff,  but  as  to  tbe  con- 
tents of  plaintiff's  letters  in  reply  to  letters  of 
an  employe  of  deceased  asking  plaintiff  to  take 
a  position  with  deceased,  unless  it  be  shown 
that  deceased  bad  not  aeen  the  letters,  and  there- 
fore could  not  have  testified  in  respect  to  them. 
SEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  50,  Witnesses,  ff  663-682.] 

Transferred  from  Superior  Court,  Hills- 
borough County;  Feaslee,  Judge. 

Asiiumpsit  by  Nelson  A.  Giles  against 
Alice  G.  Smith,  executrix  of  Charles  G. 
Smith,  deceased,  for  a  breach  of  a  contract 
of  deceased  to  employ  plaintifC  for  a  year  on 
the  Manchester  News.  Flaintltf  excepted  to 
exclusion  of  testimony.    Exception  overruled. 

There  was  evidence  tending  to  prove  tbe 
following  facts:  At  about  the  time  Smith 
came  into  possession  of  the  newspaper,  be 
asked  for  the  plalntilTs  address,  so  that  Md- 
lows,  the  managing  editor,  might  write  to 
him,  with  a  view  of  employing  him  to  take 
charge  of  the  circulation  department.  The 
address  was  found,  the  plaintiff  came  to  the 
News  office  and  took  charge  of  the  drcnlatton 
department,  his  name  was  placed  upon  the 
payroll  at  ^18  per  week,  and  he  'was  paid 
oft'  with  the  other  persons  employed  upon  the 
paper.  On  one  occasion  when  Smith  was 
paying  off  tbe  employes  he  said  to  the  plain- 
tiff: "Your  case  is  the  worst  of  the  lot  I 
will  try  and  see  that  yon  do  not  lose  anything 
by  it"  Ttie  plaintiff  was  permitted  to  In- 
troduce in  evidence  letters  from  Mellows  to 
him,  stating  that  Smith  had  bought  the  News 
and  was  in  want  of  a  circulation  manager, 
describing  the  situation,  and  asking  the 
plaintiff  to  take  the  place,  and  a  later  letter 
saying,  "Your  terms  are  accepted."  Tbe 
plaintiff  offered  to  show  that  Mellows  is  now 
of  parts  unknown,  and  then  offered  himself 
as  a  witness  to  testify  to  the  contents  of  his 
letters  In  reply  to  those  received  from  Mel- 
lows, and  also  that,  whoi  be  came  to  Man- 


chester, Smith  said  that  Mellows'  was  au- 
thorized to  hire  him.  The  executrix  did  not 
elect  to  testify.  The  plalntlfTs  testimony  was 
excluded,  subject  to  exception. 

David  W.  Perkins,  for  plaintiff.  Irving  T. 
George  and  Buruham,  Brown,  Jones  &  War- 
ren, for  defendant 

PARSONS,  C.  J.  As  the  ezecatrlz  did  not 
elect  to  testify,  the  plaintiff  was  properly 
excluded  as  a  witness  to  all  facts  occurring 
in  the  lifetime  of  the  deceased  as  to  which 
the  deceased  could  have  testified  If  living. 
Pub.  St.  1901,  c.  224,  {{  16,  17;  Parsons  v. 
Wentworth.  73  N.  B.  122,  69  Atl.  623;  P»- 
klns  V.  Perkins.  68  N.  H.  264.  38  Ati.  1048. 
Under  the  settled  construction  of  the  statute, 
the  plaintiff  could  not  testify  to  what  Smith 
did  or  told  him;  nor  to  the  contents  of  the 
letters,  if  Smith  had  seen  them,  and  there- 
fore could  have  testified  to  their  contents. 
Welch  V.  Adams,  63  N.  H.  344,  361,  1  Atl. 
1,  S6  Am.  Rep.  S21.  The  plaintiff's  testi- 
mony was  not  competent  unless  the  contrary 
appeared.  Harvey  v.  HlUlard,  47  N.  H.  661; 
rosgate  V.  Thompson,  64  N.  H.  466;  Parsons 
T.  Wentworth.  supra. 

Bxcq»tIon  overruled.    All  concurred. 

a*  N.  H.  KS) 

PAGE  V.  HAZEIiTON. 

(Supreme  Court  of  New  Hampshhre.    Grafton. 
May  7,  1907.) 

1.  EviDSNCE— Books  or  Accounr— Aduissi- 

BILITT. 

The  entries  of  a  testator's  cash  book,  ex- 
ceeding $6.67;  are  not  admissible  as  items  of 
book  charge  in  favor  of  his  executor. 

fEd.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  20,  Evidence,  1 1451.] 
Z  Save. 

Where,  in  a  suit  to  establish  a  claim 
against  a  decedent  the  claimant  put  in  evidence 
decedent's  books  of  account  ana  claimed  that 
specified  entries  therein  proved  a  debt  due  from 
decedent  at  his  death,  other  entries  rebutting 
the  inference  of  the  existence  of  the  debt  ana 
showing  that  the  transaction  was  a  payment  on 
account  were  competent. 

SSd.  Note. — For  cases  In  point  see  C!ent  Dig. 
20,  Evidence,  fi  453,  1480.] 

8.  AffeaI/— Aduibsioh   or   EIvidxhob— Prej- 

T7DICIAI.  E^BOS. 

Where  the  inference  of  a  debt  due  from  a 
decedent  to  a  claimant  conld  not  be  drawn  from 
entries  in  decedent's  books  of  account  offered 
in  evidence  by  claimant  in  his  suit  to  establish 
the  claim,  the  admission  in  evidence  of  other 
entries  to  rebut  that  inference  was  not  prejudi- 
cial. 

4.  EviDKNCs— Anmssioits— Conouci. 

In  a  suit  to  establish  a  claim  against  the  es- 
tate of  a  decedent  evidence  that  at  the  time 
claimant  asserted  that  decedent  then  living  and 
solvent  was  indebted  to  him  claimant  stated  to 
a  witness  that  he  was  unable  to  pay  his  note, 
which  the  witness  had  signed  as  surety,  was  ad- 
missible to  discredit  the  claim  of  indebtedness. 

5.  SaHB— RCVOTEIfESB     OF     REI.EVANT    TESTI- 
MONY. 

It  is  not  error  to  admit  relevent  evidence, 
though  the  same  might  have  been  properly  ex- 
cluded because  too  remote. 

f  Ed.  Note. — For  cases  in  point,  ses  Cent^ 
ol,  -  • '  '   ■ 


vol.  20.  Evidence,  |  434.1gi,zed  by  V^OOCTle 
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6.  EXECtTTOBB    AKD    ADHINISTBATOBS— ClAIICB 

■:-EsTABLiSHin:NT— Actions— Evidence. 
In  a  suit  to  establish  a  claim  against  a 
decedent,  the  testimony  of  a  bank  cashier  as  to 
payments  made  by  decedent  to  the  bank  on  notes 
signed  by  himself  and  claimant  was  competent, 
though  whether  the  payments  were  available  in 
defense  would  depend  on  other  evidence. 

7.  Same. 

Where  one  seeking  to  recover  from  a  de- 
cedent $600,  being  the  consideration  for  the  sale 
of  real  estate  by  himself  and  decedent,  of- 
fered in  evidence  a  deed  from  himself  and  de- 
cedent to  a  grantee,  in  which  the  consideration 
was  stated  to  be  $600,  and  claimed  that  the 
consideration  had  been  received  by  decedent,  it 
was  competent  as  explaining  the  transaction  to 
offer  in  evidence  a  bond  for  a  deed  given  by 
claimant  and  decedent  to  a  third  person  and  as- 
signed to  the  grantee,  when,  if  payments  were 
made  according  to  the  terms  of  the  bond,  the 
decedent  received  the  money  at  an  earlier  date 
than  the  claimant  charged  nlm  with  receiving. 

Transferred  from  Superior  C!ourt,  Grafton 
County;   Chamberlain,  Judge. 

Action  by  Samuel  T.  Page  against  Oeorge 
W.  Hazelton,  executor  of  Charles  G.  Smith, 
deceased,  to  establlsb  a  claim  against  the 
deceased.  Tbere  was  a  verdict  in  the  supe- 
rior court  for  defendant,  rendered  on  appeal 
from  the  allowance  of  the  claim  by  the  pro- 
bate court,  and  the  cause  was  transferred. 
Plaintiff's  exceptions  overruled. 

The  specification  contained  Items  of  ciua 
wblcb  the  plaintiff  claimed  were  for  money 
loaned.  The  testator's  books  of  account  were 
produced  by  the  executors  at  the  plalnttfTs 
request  and  were  put  in  evidence  by  the 
plaintiff.  Some  of  the  Items  of  the  specifica- 
tion appeared  on  the  testator's  cash  book; 
and  the  plaintiff  claimed  that  such  entries 
and  certain  checks  Introduced  In  evidence 
and  bearing  the  testator's  Indorsement  were 
proof  of  loans  to  the  testator  and  of  a  debt 
due  at  bis  death  to  the  plaintiff.  Aa  bearing 
upon  the  probability  of  the  Items  found  in 
the  cash  book  evidencing  an  indebtedness  to 
the  plaintiff,  the  defendant  was  permitted  to 
Introduce  other  items  In  the  cash  book,  each 
exceeding  $0.67,  showing  an  account  of  long 
standing  between  the  plaintiff  and  the  testa- 
tor ;  and  to  ttils  ruling  the  plaintiff  excepted. 
The  plaintiff  also  excepted  to  testimony  of  a 
bank  cashier  as  to  payments  made  by  the  tes- 
tator to  the  bank  upon  notes  signed  by  him- 
self and  the  plaintiff.  As  bearing  upon  the 
question  of  the  existence  of  an  indebtedness 
to  the  plaintiff  from  the  testator  at  the  time 
of  the  tatter's  death  and  long  before,  one 
Danforth  was  permitted  to  testify,  subject  to 
the  plaintiff's  exception,  that  in  1900  and 
1901,  and  at  different  times,  the  plaintiff  said 
he  was  unable  to  pay  his  note  which  the  wit- 
ness had  signed  as  surety.  The  statements 
testified  to  were  made  during  the  lifetime  of 
the  testator,  and  when  he  had  sufficient  prop- 
erty to  pay  all  bis  debts.  The  plaintiff  claim- 
ed to  recover  $600,  being  the  consideration 
for  the  sale  of  real  estate  known  as  the 
"Peaked  Mountain  farm,"  with  Interest  from 
June  27,  1900,  and  offered  In  evidence  a  deed 
of  the  premises  from  himself  and  the  testa- 


tor to  one  Hunt,  in  which  tbe  consideration 
was  stated  to  be  $600.  As  tending  to  explain 
the  transaction,  the  defendant  Introduced  in 
evidence  a  bond  for  a  deed  of  the  same  prem- 
ises, given  by  tbe  testator  and  the  plaintiff  to 
one  Andros  and  assigned  to  Hunt.  It  ap- 
peared that  Hunt  made  payment  to  the  tes- 
tator, and  that  the  testator  and  tbe  plaintiff 
conveyed  for  the  consideration  stated  in  tbe 
bond,  which  was  $600  and  Interest  agreeably 
to  the  note  of  Andros  for  that  sum,  payable 
$50  January  1,  1895,  and  $100  each  year 
thereafter.  The  plaintiff  excepted  to  the  ad- 
mission of  tbe  bond. 

Moodybell  B.  Bennett  and  David  S.  Conant, 
for  plaintiff.  Hosford  &  Wright,  for  defend- 
ant 

PARSONS,  0.  J.  Tbe  entries  on  the  tes- 
tator's cash  book  were  not  admissible  as 
items  of  book  charge  in  favor  of  bis  execu- 
tor, because  they  were  money  Items  each  of 
which  exceeded  $6.67.  Bemick  v.  Rumery.  . 
68  N.  H.  601,  45  AU.  574;  Bailey  v.  Harvey. 
00  N.  H.  162;  Rich  v.  Eldredge,  42  N.  H.  153, 
168;  Bassett  v.  Spofford,  11  N.  H.  167.  If 
the  defendant  could  have  made  all  the  con- 
tents of  the  books  evidence  by  attaching 
such  a  condition  to  the  plalntlfTs  examina- 
tion of  them  (Wentworth  v.  McDuffle,  48  N. 
n.  402;  Huckius  V.  Insurance  Co.,  31  N. 
H.  238),  no  such  condition  was  imposed.  The 
items  offered,  therefore,  were  not  admissible 
as  direct  evidence  In  behalf  of  tbe  defendant 
But  they  were  not  so  offered  or  admitted. 
They  were  admitted  merely  as  bearing  upon 
tbe  probability  of  tbe  Inference  sought  to  be 
drawn  by  the  plaintiff  from  the  items  which 
he  put  In  from  the  book.  It  is  to  be  presum- 
ed the  Items  of  cash  claimed  In  the  plalntilTB 
specification  and  found  on  tbe  deceased's 
cash  book  represent  money  delivered  by  the 
plaintiff  to  the  defendant's  testator.  Smith. 
If  from  those  items  it  could  be  inferred  the 
money  delivered  was  ji  loan,  other  entries  in 
the  same  account  rebutting  that  inference 
and  tending  to  show  the  transaction  was  a 
payment  on  account,  were  competent  The 
oitries  made  by  Smith  and  offered  by  the 
plaintiff  were  admissible  as  tbe  statement  of 
a  party.  Proof  by  one  party  of  a  statement 
made  by  tbe  other  entitles  tbe  latter  to  give 
in  evidence  any  part  of  tbe  statement  whidi 
has  not  been  already  offered,  which  tends  to 
qualify,  limit  or  explain  that  portion  of  the 
statement  already  in  proof.  Wentworth  v. 
McDufBe,  48  N.  H.  402;  Whitman  v.  Morey. 
03  N.  H.  448,  2  AU.  899;  State  v.  SaldeU,  70 
N.  H.  174,  46  AU.  1083,  86  Am.  St  Rep.  627. 
This  principle  applies  to  a  statement  made 
by  a  party  in  bis  books  of  account  3  Wig. 
Ev.  S  2116;  Dewey  v.  Hotchkias,  30  N.  X. 
497,  502;  Low  v.  Payne,  4  N.  X.  247.  The 
entries  put  In  by  the  plaintiff  are  not  de- 
scribed. The  precise  relation  between  them 
and  the  entries  offered  by  the  defendant  do 
not  appear.  The  case,  therefore,  affords  no 
opportunity  for  a  dl^n^lo^j^^^to- 
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tions,  If  any,  upon  the  right  of  a  party  to  the 
use  of  his  hooka  of  account  after  they  have 
been  adopted  as  proof  by  bte  opponent  It 
does  not  ai^)ear  that  the  books  were  used  as 
evidence  for  any  purpose  except  to  rebut  the 
Inference  sought  to  be  drawn  by  the  plaintiff 
from  the  items  selected  by  him ;  and,  as  the 
case  Is  drawn,  It  must  be  assumed  that  the 
Items  relied  on  by  the  defendant  legitimately 
tended  to  rebut  such  Inference.  But,  as  the 
only  use  claimed  for  the  books  by  the  defend- 
ant was  to  rebut  the  inference  eought  to  be 
drawn  by  the  plaintiff,  it  is  Immaterial 
whether  the  items  relied  on  by  the  defend- 
ant had  such  tendency,  or  whether  they  were 
competent  for  that  purpose  or  not  "The  de- 
livery of  money  without  other  evidence  of 
the  contract  between  the  parties  raises  no 
presumption  of  law  that  It  was  Intended  to 
be  a  loan,  rather  than  the  payment  of  a  debt 
or  a  gift"  Coburn  v.  Storer,  67  N.  H.  86, 
87,  36  Atl.  607;  Fall  v.  Haines,  65  N.  H. 
118,  23  Atl.  70.  As  the  inference  sought  to 
be  drawn  from  the  admission  of  the  receipt  of 
money,  contained  in  ttte  Ixwks  of  the  deceas- 
ed, could  not  properly  l>e  drawn,  it  is  imma- 
terial whether  the  evidence  admitted  solely 
to  rebut  that  inference  was  competent  or  not 
Since  the  only  effect  the  evidence  adopted 
cotild  have  had  was  to  defeat  an  Inference 
which  could  not  have  been  drawn  If  the  evi- 
dence had  been  excluded,  the  plaintiff  could 
in>t  have  been  harmed  by  Its  admission. 

Subject  to  exception,  tlie  defendant  was 
permitted  to  prove  that  at  the  time  when  the 
plaintiff  claimed  the  deceased,  then  living 
and  solvent,  was  Indebted  to  hlra  In  a  large 
sum.  the  plaintiff  told  a  witness  that  he  was 
tmable  to  pay  a  note  on  which  the  plaintiff 
was  principal  and  the  witness  surety.  "Evi- 
dence Is  any  matter  of  fact,  the  effect,  ten- 
dency, or  design  of  whl<di  Is  to  produce  In 
the  mind  a  persuasion,  aflSrmatlve  or  disaf- 
flrmatlve,  of  the  existence  of  some  other  mat- 
ter of  fact."  Cook  V.  New  Durham,  64  N.  H. 
419,  420,  13  Atl.  650 ;  Cole  v.  Boardman,  68 
N.  H.  580,  581,  4  Atl.  572;  Cohn  v.  Saldel.  71 
N.  H.  558,  568,  63  Atl.  800;  1  Wig.  Ev.  P.S. 
Evidence  having  any  tendency,  however 
slight,  to  prove  a  particular  fact,  Is  compe- 
tent to  be  submitted  to  the  Jury  to  show  that 
fact  Curtis  v.  Car  Works,  73  N.  H.  516,  68 
Atl.  400;  Eaton  t.  Weiton,  32  N.  H.  362. 
'J?he  evidence  objected  to  tended  to  show  that 
the  plaintiff  was  In  need  of  money  at  a  time 
when,  according  to  his  present  claim,  the  de- 
ceased. Smith,  had  In  bis  possession  a  con- 
siderable sum  In  cash  belonging  to  him.  The 
plalntlfTs  failure,  in  this  situation,  to  de- 
mand or  attempt  to  collect  his  debt  of  a  re- 
sponsible debtor  for  a  considerable  time,  end 
until  after  the  death  of  his  alleged  debtor, 
is  a  circumstance  which  has  some  logical 
tendency  to  discredit  his  present  claim.  Fail- 
ure to  make  claim  when  occasion  therefore 
exists  has  some  tendency  to  prove  the  in- 
validity or  nonexistence  of  the  claim.  Stone 
T.  Tupper,  58  Yt  409,  412.  6  Att.  387;  Strons 


V.  Sllcer,  35  Vt  40,  43.  Such  failure  to  act 
may  constitute  "an  admission  by  conduct" 
adverse  to  the  present  claim.  1  Wig.  Ev.  §{ 
267(b),  284.  As  the  evidence  was  relevant, 
its  admission  was  not  error  of  law,  even  If  it 
might  properly  have  been  excluded  as  too 
remote.  Prltchard  v.  Austin,  69  N.  H.  867, 
369.  46  Atl.  188. 

The  testimony  of  the  bank  cashier  to  the 
payment  of  money  by  Smith  upon  an  obliga- 
tion of  Smith  and  Page  was  competent 
Whether  the  payment  was  available  In  de- 
fense would  depend  upon  other  evidence. 
The  bond  for  the  deed  of  the  land  conveyed 
by  deed  by  Smith  and  Page  was  a  part  of 
the  transaction  opened  by  the  plaintiff  by  the 
introduction  of  the  deed  and  his  claim  to  the 
consideration  received  by  Smith.  It  was  a 
statement  under  the  hand  and  seal  of  the 
plaintiff.  No  objection  to  its  competency  ap- 
pears, nor  Is  It  perceived  In  what  way  its  ad- 
mission could  have  prejudiced  the  plalntlfC 
If  payment  was  made  according  to  the  terms 
of  the  bond.  Smith  received  the  money  at  an 
earlier  date  than  the  plaintiff  has  char((ed 
him  with  It  At  the  most  the  bond,  U  Im- 
material, was  not  prejudicial. 

Exceptions  overruled. 

YOUNO,  J.,  not  having  been  presMit  at  the 
argument,  took  no  part  in  the  decision.  Tbs 
others  concurred. 


(76  N.  J.  L.  64) 

In  re  ELECTION  OF  DIRECTORS  OF 
BROOKLYN   BASEBALL   CLUB. 

(Supreme  Court  of  New  Jersey.    June  10; 
1907.) 

COBPOBATIONS— DiRECTOBS— EUOIBIUTT— RK- 
ELECrlON. 

It  requires  a  willfa]  refusal  to  file  the  re- 
port of  the  election  of  directors  within  80  days 
after  any  annual  election  to  make  the  directors 
so  failing  to  file  the  same  ineligible  to  re-elec- 
tion at  the  next  succeeding  annual  meeting. 
(Syliabas  by  the  Court) 

Petition  to  establish  the  election  of  the 
petitioners  as  directors  of  the  Brooklyn  Base- 
ball Club.    Petition  dismissed. 

Argued  February  term,  1907,  before  PORT, 
HENDRICKSON,  and  PITNEY,  JJ. 

Northrop  &  Griffiths,  for  the  petitioners. 
Vredenburgb  &  Wall,  for  the  respondents. 

FORT,  J.  We  thbik  the  prayer  of  the  peti- 
tioners in  this  case  should  be  denied.  The 
respondents  were  elected  directors  of  the 
Brooklyn  Baseball  Club  at  the  annual  meet- 
ing held  on  November  12,  1006.  They  re- 
ceived 1,275  votes  and  the  petitioners  receiv- 
ed 209  votes.  The  capital  stock  of  the  com- 
pany is  divided  Into  2,500  shares.  There  are 
five  directors.  The  by-laws  fix  the  second 
Monday  In  November  as  the  date  for  the  an- 
nual meeting.  The  company  was  organized 
December  11,  1899.  The  only  meetings  at 
which  directors  were  elected  since  the  ov>^ 
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ganlzation  were  tbose  of  Febrnary  12,  19Q2, 
March  21, 1905,  and  November  12,  1806.  The 
last  stated  meeting  was  the  only  one  at 
which  directors  have  been  elected  upon  the 
day  fixed  by  the  by-laws  of  the  company.  No 
report  of  the  meeting  of  March  21,  1905,  was 
made  and  filed  within  30  days  after  such 
meeting  and  election,  as  required  by  statute. 
It  appears,  however,  that  the  directors  order- 
ed such  report  to  be  made  and  directed  the 
secretary  to  attend  to  it  The  report  was 
drawn  by  the  counsel  of  the  company,  and 
signed  by  the  president  and  delivered  to  the 
secretary  to  file,  but,  for  some  reason,  it  was 
never  filed.  The  secretary  died  July  27, 1905. 
None  of  the  directors  were  aware  of  the  fact 
that  the  report  had  not  been  filed  imtU  Oo 
tober,  1906,  whereupon  It  was  immediately 
done. 

The  statute  relied  upon  fay  the  petitioners 
Is  section  43  of  chapter  124,  p.  313,  of  the 
Laws  of  1900,  which,  in  part,  reads  as  fol- 
lows: "BSvery  domestic  corporation  and  every 
foreign  corporation  doing  business  within 
the  State,  shall  file  in  the  office  of  the  Secre- 
tary of  State  within  thirty  days  after  the 
first  election  of  directors  and  ofllcers,  and 
annually  thereafter,  within  thirty  days  after 
the  time  appointed  for  holding  the  annual 
election  of  directors,  a  report  anthoitlcated 
by  signatures  of  the  president,  and  one  other 
officer,  or  by  any  two  directors  of  the  com- 
pany, stating,  •  •  •  If  such  report  be  not 
so  made  and  filed,  all  of  the  directors  of  any 
such  domestic  corporation  who  shall  wilfully 
refuse  to  comply  with  the  provisions  hereof 
and  who  shall  be  in  office  during  the  default 
shall  at  the  time  appointed  for  the  next  elec- 
tion, and  for  a  period  of  one  year  thereafter, 
be  thereby  rendered  Ineligible  for  election  or 
appointment  to  any  office  In  the  company  as 
director  or  otherwise."     P.  L,  1900,  p.  313. 

On  the  facts  in  evidence  in  this  case  the 
only  question  for  determination  here  Is  one 
of  fact,  namely,  was  the  failure  to  file  the 
report  of  the  election  of  directors  on  March 
21,  1905,  willful  refusal  to  so  do  on  the 
part  of  the  respondents?  We  do  not  think 
the  facts  proven  Justify  such  an  inference. 

The  petition  is  dismissed,  but  without  costs. 


(7S  N.  J.  Bq.  HO) 

ARNOLD  et  aL  T.  0IT7  OF  ORAJIOB  et  at 


(Court  of  Obancory  of  New  Jersey. 
1907.) 


May  25, 


1.  Dedication— Nkosssitt  fob  Accbptarob. 

A  mere  dedication  without  acceptance  is 
insufficient  to  cbarEe  the  dedicated  land  widi  a 
public  use  and  with  public  authority. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Dedication,  §8  64,  65.] 

2.  Sakb— AccrpTANCB— Acts  Not  Auovmnxa 

TO  AOCEFTANCE. 

The  erection  of  a  street  light  by  a  private 
corporation  within  the  limits  of  a  street  dedi- 
cated to  a  village,  the  maintenance  of  which  was 
paid  for  by  the  village,  was  not  sufficient  to 
show  an  acceptance  by  the  village  of  the  street 
dedicated, 


8.  Samk— Offioiai,  Acts. 

The  construction  of  a  public  sewer  by  prop- 
er municipal  authority  at  the  expense  of  toe 
municipality  in  a  dedicated  street  connected  with 
the  municipality's  general  system  of  sewo*  was 
an  acceptance  of  Uie  dedication  of  the  street 
through   which   the   sewer   was   constructed. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Dedication,  f  75.] 

4.  SAinc. 

An  agreement  by  a  village  with  a  titj 
granting  the  latter  the  right  to  lay  water  pipes 
through  certain  of  the  villaf^  streets  for  a  vmo- 
able  consideration,  to  which  was  attached  a 
map  showing  the  location  and  boundaries  of  a 
dedicated  street  included  among  tbose  in  whidi 
the  pipes  were  to  be  laid,  was  an  express  recog- 
nition of  the  miblic  character  of  tlw  dedicated 
street,  and  sufficient  to  show  an  acceptance  of 
the  dedication. 

5.  Sauk  —  BFraoi  or  Statotobt  RKqum- 
MZMTs  OR  Comon-LAW  MrnioDS. 

The  fact  that  a  village  charter  prescribes 
for  the  acceptance  of  a  dedicated  street  by  an 
ordinance  especially  devised,  drawn,  and  adopt- 
ed does  not  exclude  the  common-law  methods  of 
acceptance. 

[Ed.  Note. — ^For  cases  in  point  see  Cent  Difr 
vol.  16,  Dedication,  I  64.] 

Bill  for  an  injunction  by  Frank  Arnold 
and  others  against  the  city  of  Orange  and 
others.    Bill  dismissed. 

Albert  C.  Wall  and  Smith  ft  Dngan.  for 
complainants.  William  A.  Lord,  for  defenO- 
anta. 

HOWELL,  v.  a  This  suit  la  brought  to 
restrain  the  city  of  Orange  from  laying 
water  pipes  tlirough  a  strip  of  land  lying  in 
the  village  of  South  Orange,  called  Clark 
street,  the  title  to  a  portion  of  which,  to  the 
middle  of  the  strip,  is  claimed  to  be  owned 
by  the  complainants.  The  water  pipes  in 
question  are  parcel  of  the  water  supply  sys- 
tem of  the  city  of  Orange,  but  in  order  to 
reach  that  municipality,  it  wras  deemed  nec- 
essary to  construct  the  line  through  the  vU- 
lage  of  South  Orange.  Permission  was  grant- 
ed for  this  purpose  by  the  village  to  the 
city  and  the  work  was  begun.  The  i>eniiis- 
slon  given  by  the  village  to  the  city  included 
a  right  to  lay  the  pipe  line  through  tlie  so- 
called  Clark  street  Tlie  complainants,  coo- 
ceivlng  that  this  so-called  street  was  a  pri- 
vate roadway,  and  that  the  village  bad  no 
authority  to  grant  permission  to  use  It  for 
any  purpose,  bring  this  suit  to  restrain  the 
city  and  Its  contractor  from  infringing  upon 
their  private  rights  by  the  constructioa 
aforesaid. 

The  city  claims  that  Clark  street  Is  a  pub- 
lic highway,  and  as  such  is  subject  to  the 
legislative  permission  contained  in  the  stat- 
utes under  which  It  is  laying  its  pipe  line. 
Indeed,  it  was  admitted  on  the  argument 
that  in  1870,  two  years  before  the  organiza- 
tion of  the  present  South  Orange  village 
government  the  land  now  lying  within  the 
boundaries  of  Clark  street  was  dedicated  to 
public  uses  as  a  public  highway  by  an  agree- 
ment  between    Haskell    and    Page,    under 

whom  the  complainants  derive^theis ,  title; 

uigiiizea  Dy  VnTJOV  l\^ 
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and  It  appeared  by  the  testimony  of  the  sor- 
Teyor  who  did  It  that  the  street  was  actual- 
ly laid  oat  on  the  gronnd  In  the  year  1871. 
I  think  there  Is  no  question  bat  that  there 
5ms  a  dedication  as  Is  claimed  by  the  dty; 
bat  a  mere  dedication  wlth«nt  acceptance  Is 
Insaffldent  to  charge  the  dedicated  land  with 
a  pablic  ase  and  with  public  liability.  Mr. 
Jostiee  LIpplncott  in  N.  T.  &  L.  B.  R.  R.  C!o. 
▼.  South  Amboy,  67  N.  J.  Law,  262.  80  Atl. 
628,  says:  "Whilst  the  fact  of  dedication 
may  be  clear  as  against  the  owner  or  those 
claiming  nnder  him,  yet  there  must  exist  on 
the  part  of  the  public  a  ratification  or  aGcq;>t- 
ance  evidenced  by  some  authorised  formal 
municipal  act  «r  a  public  user.  The  public 
acquired  no  rights,  nor  la  It  subject  to  any 
burdens  by  reason  of  the  dedication,  unless 
tt  be  by  some  formal  act  of  acceptance  or 
by  nnequlTocal  public  user."  Trustees  t. 
Hoboken,  88  N.  J.  Law,  18,  97  Am.  Dec.  696; 
Hohnes  ▼.  Jeraegr  City.  12  N.  3.  Bq.  299; 
Booraem  ▼.  N.  H.  C.  R.  Co.,  12  N.  X  Eq.  465. 

The  city  claims  that  the  village  did  ex- 
ercise unequivocal  municipal  authority  by 
fbrmal  munleipa)  acts  over  the  property  in 
question  to  a  sufilcient  extent  to  warrant 
the  finding  of  an  acceptance;  In  short,  that 
there  was  an  acceptance  of  the  dedication. 
It  appean  tliat  a  private  corporation  erected 
a  street  light  within  the  limits  of  the  street, 
the  maintenance  of  which  was  paid  for  by 
the  village.  This,  however,  nnder  the  opin- 
ion of  Vice  Chancellor  Emery  In  Robertson 
V.  Meyer,  69  N.  J.  Bq.  370,  46  Atl.  983,  would 
not  be  sufficient  to  Justify  the  conclusion  of 
an  acceptance.  Neither  do  I  think  that  the 
failure  of  the  village  to  tax  the  land  as 
private  property  is  any  evidence  of  accept- 
ance, because  it  may  well  be,  as  was  said 
by  ttie  complainants'  counsel  on  the  argu- 
ment, that  the  valuation  of  tlie  abutting 
land  for  purposes  of  taxation  included  the 
value  of  the  land  within  the  lines  of  the  so- 
called  street;  nor  is  tlie  somewhat  limited 
user  by  the  public  standing  alone  a  suffi- 
cient fUct  from  wiilcfa  to  Infer  an  acceptance 
which  would  bind  the  municipality.  Its 
public  use  resembles  very  much  the  use  of 
Henry  street  in  Bouth  Amboy  described  in 
Mr.  Justice  Lipplncott's  opinion  above  refer- 
red to,  which  was  thought  by  th^  Supreme 
Court  to  be  insufficient  evidence  of  an  ac- 
ceptance. 

But  It  appean  tliat  in  the  year  1002  tlw 
village,  in  the  exercise  of  its  municipal  pow- 
a,  constructed  a  sewer  through  the  so-called 
street,  which  extended  from  West  Tnrrell 
avenue  northerly  to  the  Orange  city  line, 
and  in  front  of  the  lands  of  the  complain- 
ants, which  was  paid  for  by  the  village,  and 
was  laid  In  connection  with  similar  sewen 
in  other  streets  in  pursuance  of  a  general 
plan  for  the  drainage  of  the  village,  and 
that  a  majority  of  the  owners  of  property 
along  the  so-called  Clark  street  have  con- 
nected their  properties  with  the  sewer,  and 
that  sewage  therefrom  is  now  being  discharg- 


ed into  it    The  ordinance  under  witicb  this 
work  was  done  is  in  part  as  follows: 

"An  ordinance  to  construct  pipe  sewera  in 
certain  of  the  streets  and  highways  of  the 
village  of  South  Orange  In  the  county  of 
Essex,  to  be  connected  with   the  Joint 
trunk  or  outlet  sewer. 
"Section  1.  That  there  shall  be  constructed 
and   laid   pablic  sewera   in   the  village  of 
South  Orange  in  accordance  with  the  maps, 
profiles,  plans  and  specifications  submitted 
by  Alexander  Potter,  which  plans  have  been 
heretofore  adopted  and  were  filed  In  the  of- 
fice of  the  village  clerk  on  the  30th  day  of 
July,  1902,  such  sewers  to  be  of  the  dimen- 
sions and  in  the  streets  and  highways  be- 
tween the  points  fbllowing." 

Thm  follows  a  list  of  the  streets  to  be 
sewered,  including  "Clark  street  from  West 
Turrell  avenue  to  Montrose  avenue  8  and  10 
inch." 

This  action  appean  to  me  to  be  a  most 
complete  and  efficient  acceptance  of  the  ded> 
ication  of  the  lands  in  question,  and,  while 
it  may  possibly  be  argued  that  this  holding 
may  not  affect  the  rights  of  the  village  of 
South  Orange  In  other  litigations  because  it 
is  not  a  party  to  this  suit,  it  can  be  made  the 
foundation  of  a  decree  which  shall  be  decisive 
of  the  rights  of  the  parties  now  before  the 
court  It  is  useless  to  speculate  In  regard  to 
the  position  that  the  village  might  have  tak- 
en if  the  complainant  had  made  It  a  party 
to  this  suit  It  might  and  I  think  probably 
would,  have  admitted  that  the  act  In  ques- 
tion was  an  acceptance  of  the  dedication. 

The  question  as  to  what  particular  munici- 
pal action  will  be  sufficient  to  evince  an  ae- 
oeptance  of  a  dedication  has  not  often  been 
decided  In  our  state.  I  think,  however,  tliat 
so  important  a  mnniclpal  act  as  the  constmc" 
tion  of  a  public  sewer  by  proper  municipal 
authority  at  the  expense  of  the  municipality 
In  a  dedicated  street  connected  with  the  mu- 
nicipality's general  system  of  sewen  must 
be  held  to  be  an  acceptance  of  the  dedica- 
tion of  the  street  through  which  It  is  con> 
structed.  In  People's  Traction  Co.  v.  Atlan- 
tic City.  71  N.  J.  Law,  184,  67  Atl.  972,  it 
was  claimed  that  Atlantic  City  had  no  right 
to  grant  permission  to  a  street  railway  to 
lay  Its  tracks  and  maintain  Its  overhead  con- 
struction In  certain  streets  within  Its  bound- 
aries, because  the  streets  were  not  dedicated 
and  accepted  streets.  Mr.  Justice  Garretson, 
speaking  for  the  Supreme  Court  says :  "We 
think  the  evidence  shows  that  the  streets 
were  dedicated  by  the  filing  of  maps  and 
sales  of  lots  upon  them,  and  were  accepted 
by  the  city  by  resolution  accepting  them, 
and  also  by  the  passage  of  this  very  ordi- 
nance In  which  provision  is  made  for  their 
improvement  by  paving."  If  the  paving  of 
a  dedicated  street  as  a  condition  of  permis- 
sion to  a  street  railway  company  to  use  the 
street  for  its  purposes  is  sufficient  evidence 

of  an  acceptance,  then  certalnlyi 
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of  the  street  directly  by  the  city  would  be 
etlll  stronger  evidence ;  and  I  fall  to  see  any 
distinction  in  the  character  of  the  municl- 
'pal  use  between  the  paving  of  a  street  and 
the  construction  of  a  sewer  in  it  If  one 
would  be  an  acceptance,  the  other  would  be 
likewise.  The  particular  subject-matter  was 
decided  by  the  New  York  C!ourt  of  Appeals 
in  Re  Hunter,  163  N.  Y.  542,  57  N.  B.  735. 
There  Hunter  In  his  lifetime  dedicated  Raw- 
son  street  The  tender  of  the  dedication 
was  open  for  many  years,  and  was  not  ac- 
cepted by  the  city.  On  May  16,  1898,  up- 
wards of  20  years  after  the  dedication  had 
been  tendered,  the  city  passed  an  ordinance 
providing  for  the  construction  of  a  sewer 
through  certain  streets,  and,  among  others, 
along  the  center  of  Rawson  street ;  the  par- 
ticular phrases  in  the  ordinance  relating  to 
that  street  being  "along  the  center  of  Raw- 
son  street,"  "from  center  line  of  Rawson 
street,"  "thence  southerly  along  Rawson 
street,"  "the  continuation  of  Rawson  street," 
"for  that  portion  in  Rawson  street  and  its 
northerly  continuation."  In  relation  to  this 
i  'ate  of  facts  Judge  Vann  says :  "We  think 
the  ordinance  was  an  acceptance  of  the 
fltreet,  and  that  upon  its  approval  by  the 
mayor  two  days  after  Its  passage  Rawson 
street  became  a  public  highway,  even  if  It 
had  not  become  so  before.  We  do  not  pass 
upon  the  effect  of  the  first  map  prepared  and 
tiled  by  Mr.  Hunter,  his  numerous  convey- 
ances of' land  with  reference  to  it,  the  ac- 
tion of  the  city  authorities  In  naming  the 
street  and  constructing  a  cross  walk  in  it, 
the  public  user,  the  change  in  1875,  and  the 
acquiescence  of  all  concerned  therein.  We 
place  our  decision  upon  the  tender  of  dedica- 
tion by  Mr.  Hnnter  in  his  lifetime,  contin- 
ued without  interruption  by  the  present  own- 
er for  years  after  his  death,  and  the  accept- 
ance of  that  tender  when  still  in  full  force 
by  the  ordinance  of  May  16,  1898.  Without 
reference  to  the  earlier  history  of  the  street, 
we  think  this  tender  and  acceptance  were 
sufficient  of  themselves,  independent  of  any 
other  fact,  to  make  Rawson  street  a  lawful 
and  irrevocable  highway."  To  the  same  ef- 
fect is  Philadelphia  v.  Thomas,  152  Pa.  494, 
25  Atl.  878.  There  the  court  said:  "The 
proper  city  authorities  entered  upon  the  land 
dedicated  to  the  public  use  as  aforesaid,  con- 
structed the  sewer  therein,  and  filed  the 
liens.  Those  unequivocal  acts  were  clearly 
an  acceptance  of  the  dedication  and  en  un- 
qualified recognition  of  Reed  street  as  an 
open  highway  of  the  city. "  They  were  Just 
as  effectual  and  conclusive  as  if  an  ordinance 
to  open  had  been  passed  and  damages  had 
been  assessed  and  paid.  While  the  city 
was  not  bound  to  accept  the  dedication  and 
forthwith  take  charge  of  the  street  as  a  reg- 
ularly opened  highway,  it  bad  an  undoubted 
right  to  do  M  whenever  in  the  Judgment  of 


councils  the  public  Interests  would  be  there- 
by promoted.  The  action  that  was  taken 
necessarily  implied  an  acceptance  of  the  ded- 
ication. It  was  not  susceptible  of  any  other 
construction."  See,  also.  People  v.  Loehfelm, 
102  N.  X.  1,  6  N.  E.  783. 

If  there  could  be  any  doubt  about  the  ef- 
ficiency of  the  ac(!eptance  of  the  dedicati<» 
by  the  construction  of  the  sewer,  I  think  the 
question  is  set  at  rest  by  the  agreement  be- 
tween the  city  and  village  of  July  2,  1906,  hy 
which  the  village  gave  to  the  city  permission 
to  lay  Its  water  pipes  throngih  the  Tillage 
streets.  This  agreement  recites  a  request 
made  by  the  city  for  consent  to  the  laying  of 
a  water  pipe  line  through  certain  streets  In 
the  village  according  to  a  plan  therewith  sub- 
mitted. It  grants  the  consent  and  provides 
in  detail  for  the  manner  in  which  the  work 
shall  be  done.  Attached  thereto  is  a  map 
which  shows  the  location  and  boundaries  of 
Clark  street,  the  line  of  the  water  pipes  in 
front  of  the  land  of  the  complainants  there- 
in, and  on  that  side  of  the  street  nearest  to 
their  premises  the  whole  length  of  Clark 
street  from  West  Turrell  avenue  northward 
to  the  Orange  City  line.  The  agreement  pro- 
vided that  the  city  shall  pay  to  the  village 
the  sum  of  $1,500  for  the  privilege  of  using 
the  streets  and  highways  delineated  on  the 
map  for  the  construction  of  its  pipe  line. 
We  must  assume  that  this  agreement  was 
made  upon  due  consideration  by  the  properly 
constituted  municipal  authorities  in  accord- 
ance with  the  statute  (Laws  1906,  p.  512,  c. 
239),  and  that  the  same  Is  a  binding  agree- 
ment on  both  corporations.  It  contemplates 
a  single  consent  to  the  laying  of  an  uninter- 
rupted line  of  water  pipes  through  undoubt- 
ed public  places  for  a  valuable  money  consid- 
eration. In  my  opinion  It  is  an  express  rec- 
ognition of  the  public  character  of  Clark 
street  and  Irrefutable  evidence  of  an  accept- 
ance of  the  dedication.  People's  Traction 
Company  v.  Atlantic  City,  supra.  The  vil- 
lage claims  that,  under  its  charter  (Laws 
1872,  p.  1227,  c.  527,  §(  43,  44),  this  Street 
cannot  be  foisted  upon  It  except  by  an  or- 
dinance specially  devised,  drawn,  and  ad<qpt- 
ed  for  the  acceptance  of  the  dedication.  It 
is  Indeed  true  that  these  sections  provided 
for  acceptance  of  dedication  in  a  particular 
manner,  but  I  find  nothing  In  them  whicb  ex- 
cludes the  common-law  methods.  If,  how- 
ever, the  common-law  methods  are  excluded, 
the  Atlantic  City  and  Hunter  Cases  above 
cited  would  be  authority  for  holding  that 
the  ordinance  for  the  construction  of  tiie 
sewer,  and  the  municipal  permission  to  lay 
the  water  pipe  would  meet  the  requirements 
of  the  above-mentioned  sections  of  the  bar- 
ter. See  the  motion  to  reargue  the  Hnnter 
Case  In  164  N.  Y.  865,  58  N.  E.  288. 

I  will  therefore  advise  a  decree  dlamlaHlTiK 
the  bllL 
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(72  N.  J.  Bq.  725) 

PATERBON  GENBRAL  HOSPITAL  ASS'N 
V.  BLAUVELT  et  al. 

(Court  of  Chancery  of  New  Jersey.     April  6, 
1907.) 

1.  Wnx8  —  Legacies— Pbopebtt  Subject  to 
Payment. 

Where  a  testator  follows  bequests  of  pecun- 
iary legacies  with  a  general  residuary  clause, 
the  legacies  are  charged  upon  the  entire  resid- 
oary  estate,  real  and  personal,  and  remain  so 
charged  until  paid;  the  lien  upon  the  realty 
being  not  contingent  upon  the  insufficiency  of 
the  personalty  at  the  testator's  death  or  at  the 
final  accounting,  and  it  being  immaterial  that  the 
kgacies  fail  of  payment  out  of  the  personalty 
because  it  has  been  wasted,  embezzled,  misap- 
propriated, or  destroyed. 

2.  Same— Enfokcememt— Laches. 

A  legatee  was  not  barred  by  laches  in  1006 
from  suing  to  enforce  its  lien  upon  the  residuary 
realty,  where  testatrix  died  May  6,  1892,  and 
January  6,  1899,  the  legatee  obtained  a  decree 
requiring  the  executor  to  pay  the  legacy  and  he 
refused  to  pay  it  on  the  ground  he  had  no  as- 
sets in  his  XHiesession. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
Tol.  49,  Wills,  {  2133.] 

3.  Executors  —  Legacies  —  Pbbsumption    of 
Payment. 

A  presumption  of  the  payment  of  a  legacy 
does  not  arise  until  after  20  years  from  the 
accrual  of  the  right  to  it. 

[Hid.  Note. — ^For  cases  in  point,  see  Cent  Dig. 
vol.  22,  Executors  and  Administrators,  {  1861.] 

Bill  by  the  Paterson  General  Hospital  As- 
sociation against  Jacob  H.  Blaurelt,  executor, 
John  Clough,  and  others.  Defendant  Clougb 
demurs  to  the  bill.  Decree  overruling  the  de- 
murrer advised. 

Hannah  Grundy  died  on  tbe  6th  day  of 
May,  1802.  By  her  will,  which  was  duly 
probated  In  tbe  orphans'  court  of  Passaic 
county,  she  bequeathed  general  pecuniary 
legacies  aggregating  $12,400,  and  then  gave, 
devised,  and  bequeathed  all  tbe  rest,  residue^ 
and  remainder  of  her  estate,  real  and  person- 
al, wheresoever  situate,  or  of  whatsoever 
tbe  same  might  consist,  to  ber  cousin  John 
Clongh,  and  appointed  Jacob  H.  Blauvelt 
sole  executor.  Among  those  to  whom  pe- 
cuniary legacies  were  bequeathed  was  tbe 
complainant,  whose  legacy  was  $4,000.  Tbe 
will  was  CMlmitted  to  probate,  and  letters 
testamentary  were  issued  to  Blauvelt,  the 
executor.  Tbe  testatrix  died  possessed  of 
personal  property  and  real  estate;  the  in- 
ventory of  the  personal  property  amounting 
to  $15,414.85.  On  tbe  81st  day  of  December, 
1896,  tbe  executor,  by  bis  final  account  duly 
allowed  by  the  orphans'  court  of  Passaic 
county,  showed  that  he  had  paid  all  of  the 
legacies  bequeathed  in  the  said  will,  except 
the  sum  of  $1,850  to  the  complainant,  $360 
to  another  legatee,  and  $100  to  another ;  and 
the  said  account  also  showed  that  the  execu- 
tor had  a  balance  in  bis  hands  of  tbe  per- 
sonal estate  amounting  to  $2,638.51.  After 
this  time  the  executor  made  a  paym«it  to 
the  complainant  of  $200,  leaving  a  balance 
still  due  to  it  of  $1,650.  On  the  19th  of  De. 
cember,  1898,  the  complainant  began  proceed- 
ings In  the  orphans'  court  aforesaid  against 


the  executor,  which  resulted,  on  the  5th  of 
January,  1899,  in  a  decree  that  the  executor 
pay  to  the  complainant,  upon  its  tendering  a 
proper  refunding  bond,  the  sum  above  men- 
tioned remaining  due  upon  Its  legacy.  Where- 
upon It  tendered  a  proper  refunding  bond, 
and  the  said  executor  refused  to  pay,  stating 
that  he  had  no  assets  of  the  estate  in  his 
possession. 

The  bill  charges  that  the  executor,  at  the 
time  of  filing  the  final  account  on  tbe  81st 
day  of  December,  1896,  had  wasted  the  es- 
tate of  Hannah  Grundy,  and  had  misap- 
propriated the  same;  that  he  was  and  Is 
now  insolvent  and  of  no  financial  responsibility 
whatever ;  and  that  the  complainant  has  ex- 
hausted all  means  at  its  command  to  obtain 
the  balance  due  upon  its  legacy.  Tbe  bill 
also  charges  that  at  various  dates  from  the 
15th  of  June,  1895,  to  the  29th  of  June,  1906, 
tbe  residuary  legatee,  John  Clough,  conveyed 
certain  portions  of  the  real  estate  and  agreed 
to  convey  certain  other  portions  thereof  to 
various  persons.  The  bill  charges  that  the 
legacy  of  tbe  complainant  is  a  charge  upon 
the  real  estate  of  tbe  decedent,  and  prays 
that  the  same  may  be  so  decreed,  and  that 
the  defendants  be  decreed  to  pay  the  amount 
due  thereon,  or  that  so  much  of  the  real  es- 
tate as  may  be  necessary  may  be  sold  to  raise 
and  pay  tbe  same.  Tbe  executor,  the  resid- 
uary devisee,  and  each  of  the  parties  to  whom 
tbe  real  estate  was  conveyed  by  the  residuary 
devisee,  and  the  other  legatees  who  have  not 
received  payment  In  full,  are  made  defend- 
ant& 

John  Clougb,  the  residuary  devisee,  flies 
tbe  demurrer.  His  grounds  may  be  briefly 
summarized  as  follows :  First.  That  the  com- 
plainant is  in  laches  in  attempting,  at  this 
late  date,  to  charge  the  real  estate  of  the  de- 
fendant acquired  as  residuary  devisee.  Sec- 
ond. That  there  was  sufficient  personal  es- 
tate at  the  time  of  tbe  death  of  the  testatrix 
to  pay  all  of  the  legacies,  together  with  the 
costs  of  administration.  Hence  there  Is  no 
charge  upon  tbe  real  estate  acquired  by  the 
defendant  under  the  will.  Third.  That  under 
the  will  tbere  was  no  intention  to  charge  the 
real  estate  acquired  by  the  donurrant  under 
the  residuary  clause  thereof.  Fourth.  That 
if  the  complainant  ever  bad  a  lien,  its  delay 
in  enfordng  tbe  same  has  resulted  in  its 
losing  It  Fifth.  That  the  complainant  has 
not,  on  the  face  of  his  bill.  Justified  his 
laches. 

Robert  Williams  and  Oustav  A.  Hunzlker, 
for  complainant  George  P.  Rust  and  Thos. 
P.  Costello,  for  defendant  Jobn  Clough. 

GARRISON,  V.  C.  (after  stating  the  facts.) 
Tbere  is  no  doubt  that,  where  a  testator  be- 
queaths pecuniary  legacies  and  follows  this 
with  a  general  residuary  clause,  the  legacies 
are  charged  upon  tbe  entire  residuary  estate, 
real  as  well  as  personal.  This  matter  was  set 
at  rest  in  this  state  by  the 
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Oourt  of  Errors  and  Appeals  In  the  case  of 
Oorwlne  y.  CorwJne,  24  N.  J.  Eq.  579  (1874). 
The  rule,  as  there  stated,  was  adopted  from 
Hawking  on  the  Construction  of  Wills,  and 
is  In  the  following  language  (page  583) :  *'It 
has  been  said  that  a  testator  generally  in> 
tends  the  legacies  given  by  his  will  to  be  a 
charge  on  his  residuary  real  estate,  aa  well 
as  on  his.  personal  estate,  but  (In  the  absence 
of  an  express  charge)  they  are  held  to  be  so 
only  when  the  residuary  real  and  personal 
♦  •  •  estate  are  given  together;  •  •  • 
It  being  a  rale  of  construction  that,  if  l^acies 
are  given  generally,  and  the  residue  of  the 
real  and  personal  estate  is  afterwards  given 
in  one  mass,  the  legacies  are  a  charge  oa 
the  residuary  real  as  well  as  the  personal 
estate."  In  the  case  of  Johnscm  t.  Ponlson, 
32  N.  J.  Bq.  390  (Oourt  of  Errors,  1880),  the 
rule  in  Corwine  v.  Corwine  is  explained,  and 
is  shown  to  apply  only  to  those  cases  in 
which  there  is  no  evidence  of  contrary  In- 
tention appearing  In  the  will ;  that  is  to  say, 
a  will  giving  legacies  generally,  and  following 
that  with  a  residuary  clause  blending  ali  of 
the  property,  reel  and  personal,  therein,  will 
be  construed  as  charging  the  legacies  on  the 
blended  mass  of  real  and  personal  property 
left  by  the  testator.  But  If  tbere  is  anything 
in  the  will  which  shows  a  contrary  intent, 
then  the  charge  does  not  necessarily  result 
from  a  residuary  clause  of  the  character 
mentioned.  In  the  case  at  bar  there  is  noth- 
ing in  the  will  to  take  It  out  of  the  plain  rale 
laid  down  in  Corwine  v.  Oorwlne,  and  so 
frequently  applied  since  that  time.  Brown 
V.  Brown,  81  N.  J.  Eq.  422  (Bunyon,  Ch., 
<KT9):  Miller  v.  Sanford,  81  N.  J.  Eq.  427 
(Bunyon,  Cb.,  1870) ;  Adams  v.  Beideman,  83 
N.  J.  Bq.  77  (Bunyon,  Ch.,  1880);  Cook  v. 
Lanning,  40  N.  J.  Eq.  369,  8  Atl.  132  (Bunyon, 
Ch.,  1885);  Langstroth  v.  Golding,  41  N.  J. 
Bq.  49,  8  Atl  161  (Bunyon,  Ch.,  1886) ;  Ameri- 
can Dramatic  Fund  Ass'n  v.  Lett,  42  N.  J. 
Bq.  43,  6  Atl.  280  (Bunyon,  Ch.,  1886) ;  Tur- 
ner T.  Glbb,  48  N.  J.  Eq.  626.  22  Atl.  580 
(Green,  V.  C,  1891);  Congregational  Church 
V.  Benedict,  69  N.  J.  Eq.  136,  44  AU.  878 
(Steves,  V.  a,  1899,  affirmed  62  N.  J.  Bq. 
812,  44  Atl.  1117) ;  Horton  v.  Howell  (N.  J. 
Ch.)  66  Atl.  702  (Stevens,  V.  C,  1903). 

Since  It  Is  the  rale  that  the  personal  estate 
of  a  decedent  Is  the  primary  fund  for  the 
payment  of  debts  and  legacies,  the  question 
arises,  in  applying  the  doctrine  of  Corwine 
V.  Corwine,  whether  there  Is  any  charge  upon 
the  residuary  real  estate  if  there  is  sufficient 
personal  property  to  pay  the  debts  and  lega- 
cies. There  is  no  doubt  whatever  that,  as 
between  the  residuary  devisee  and  a  legatee, 
the  legatee  can  be  compelled  by  the  devisee 
to  proceed  to  obtain  his  legacy  from  the  per- 
sonal estate  before  resorting  to  the  real 
estate.  The  question,  however,  still  remains, 
whether,  if  the  legatee  does  proceed  to  obtain 
payment  first  from  the  personal  estate  and 
fails,  although  there  was  at  the  time  of  the 
death  of  the  testator  or  of  the  final  account- 


ing ample  personal  estate  to  pay  debts  and 
legacies,  the  lien  upon  the  real  estate  exists, 
or  whether  snch  lien  only  arises  in  the  event 
that  there  was  not  sufficient  personal  propti 
ty  applicable  to  the  payment  of  legacies. 
Concisely  stated,  I  think  the  question  Is 
whether,  under  the  doctrine  being  considered, 
the  proper  holding  is  that  there  Is  a  Hen  or 
charge  upon  the  residuary  real  estate,  or  that 
there  is  such  a  Uen  or  charge  only  if  tbere 
is  not  sufficient  personal  estate  at  the  time 
of  the  death  of  the  testator  or  final  account- 
ing to  pay  the  legacies.  It  seems  to  me  plaia 
that  If  the  first  suggestion  is  adopted  as  a 
correct  statement  of  the  rule,  then  the  lien  or 
charge  must  remain  until  paid;  and  it  is  ut- 
terly Immaterial  whether  there  was  sufficient 
personal  property  at  the  time  of  the  death 
of  the  testator  or  of  the  final  accounting — 
the  only  Importance  of  that  question  being 
that  such  personal  property  must  be  resorted 
to  by  the  legatee  before  enforcing  his  charge 
upon  the  real  estate. 

On  the  other  hand,  If  the  latter  statement 
of  the  rule  Is  the  correct  one,  then.  If  there 
was  sufficient  personal  property  at  the  deatb 
or  at  the  final  accounting,  there  is  no  charge. 
This  proceeds  upon  the  reasoning  that  the 
testator  only  Intended  to  charge  his  real 
estate  if  be  had  not  sufficient  personal  prop- 
erty to  pay  the  legacies.  I  am  of  opinion 
that,  under  the  reasoning  and  precedents,  a 
will  of  the  kind  here  under  consideration 
charges  the  legacies  upon  the  land,  and  tbat 
they  remain  a  charge  until  paid.  I  do  not 
think  that  the  proper  rale  is  that  the  so- 
called  charge  or  Uen  is  a  contingent  one, 
which  only  arises  in  the  event  that  there 
was  insufficient  personal  property  at  the  time 
of  the  testator's  death  oc  at  the  final  aocooat- 
Ing.  The  leading  case  upon  this  subject  Is 
Grevllle  v.  Browne,  7  H.  L.  Cas.  690  (1850). 
In  that  case  there  was  a  pecuniary  legacy, 
a  general  residuary  clause,  and  another  per- 
son than  the  residuary  devisee  was  tbe  ex- 
ecutor. Lord  Chancellor  Campbell,  at  page 
696,  said:  "For  nearly  a  century  and  a  half 
this  rule  has  been  laid  down  and  acted  uixui, 
that,  tf  there  Is  a  general  gift  of  legacies, 
and  then  the  testator  gives  the  rest  and  resi- 
dne  of  his  property,  real  and  personal,  the 
legacies  are  to  come  out  of  the  realty.  It  is 
considered  tbat  the  whole  Is  one  mass,  tbat 
part  of  that  mass  Is  represented  by  legacies, 
and  that  what  is  afterwards  given  Is  given 
minus  what  has  been  before  given,  and  there- 
fore given  subject  to  the  prior  gift."  He  fur- 
ther quotes  with  approval  the  language  of 
Vice  Chancellor  Page-Wood,  who  said,  "I 
feel  that  I  should  be  only  Introducing  a  use- 
less and  mischievous  distinction  if  I  held 
the  legacy  not  to  be  a  charge;  the  principle 
of  the  decision  being  in  truth  the  same  In  the 
case  of  legacies  as  in  that  of  debta"  Lord 
Cranworth,  at  page  699,  said:  "The  distinc- 
tion that  is  suggested  between  real  and  per* 
sonal  property  is  an  artificial  part  of  the 
and  Lord  Kiugsdown,  at  page  706, 
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after  holding  that  "the  rest"  must  be  con- 
Btmed  to  mean  that  which  remalna  after 
what  haa  previously  been  given  Is  with- 
drawn," proceeds  to  say:  '^he  distinction 
which  Is  relied  npon  *  *  *  Is,  I  think,  a 
distinction  which  Is  founded,  not  upon  gen- 
eral principles,  or  npon  the  ordinary  sense 
of  mankind,  but  entirely  npon  the  technical 
rules  of  the  English  law." 

It  must  be  recalled  that  by  reason  of  the 
feudal  system,  and  the  Inability  to  transfer 
lands  by  will,  there  grew  up  an  entirely  arbi- 
trary distinction  with  respect  to  property. 
As  has  Just  been  pointed  out  by  the  judges 
above  quoted,  there  Is  no  real  distinction  In 
the  mind  of  the  layman  between  one  kind  of 
his  property  and  another  kind.  He  has  prop- 
erty. Be  desires  to  dispose  of  it  by  will.  To 
the  lay  mind  it  does  not  occur  that  any  dis- 
tinction will  be  applied;  and  hence,  when 
he  gives  some  of  the  property  In  the  form  of 
money  bequests,  and  what  is  left  of  his  prop- 
erty In  a  mass  to  another,  he  undoubtedly 
means  that  all  of  his  property  shall  first  he 
used  (after  payment  of  his  debts)  to  pay  the 
legacies  he  has  given,  and  that  only  what 
is  left  shall  go  to  the  one  who  Is  to  have 
the  residuum.  It  Is  an  entirely  artificial 
thing  that  the  personal  property  is  held  to  be 
the  primary  fund  for  the  payment  of  debts 
and  legacies;  and,  while  It  is  perfectly  true 
that  it  is  so  held,  I  think  it  entirely  Improper 
to  extend  this  doctrine  so  as  to  hold  that  if, 
for  any  reason,  the  personal  property  is  di- 
verted from  and  does  not  reach  the  legatee, 
he  thereby  loses  his  legacy,  in  a  case  where 
the  testator  left  ample  property  to  pay  the 
naiued  pecuniary  legacies.  It  will  be  observ- 
ed that  in  the  leading  case  just  cited  there 
is  no  suggestion  that  the  charge  upon  the 
realty  arises  in  the  event  of  a  deficiency  of 
personal  property.  The  court,  as  has  been 
demonstrated,  wiped  out  any  distinction  In 
such  cases  between  the  two  classes  of  proper- 
ty, and  held  squarely  and  without  qualifica- 
tion that  the  legacies  were  a  charge  upon  the 
realty.  This  case  was  cited  in  our  leading 
case  of  Corwlne  t.  Corwine,  supra,  and,  at 
page  684  of  24  N.  J.  Eq.  thereof,  is  shown 
to  be  the  basis  of  the  modern  formulation 
of  the  doctrine. 

The  dUSculty  which  now  confronts  us  has 
arisen  In  my  view  because  the  courts,  in 
stating  the  undoubted  rule  that  the  personal 
property  is  the  primary  fund  for  the  pay- 
ment of  legacies,  have  failed  to  clearly  show 
that  this  relates  merely  to  priority  or  pre- 
cedence in  the  marshaling  of  assets,  and  does 
not  affect  the  existence  or  continuance  of  the 
Hen.  Because  the  residuary  devisee  has  the 
undoubted  right  to  have  the  personal  prop- 
erty of  the  decedent,  after  the  payment  of 
bis  debts  and  administration  expenses,  ap- 
plied to  the  satisfaction  of  pecuniary  lega- 
cies, the  courts  have  often  nnqualiflcdly 
stated  that,  under  the  doctrine  being  dealt 
with,  the  legacies  are  a  charge  on  the  land, 
if  there  be  an  insufficiency  of  personal  at- 
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tate.  Tilts  iB  undoubtedly  the  rnle^  bat  It  Is 
not  the  whole  rule,  and  as  thus  stated  leads 
to  the  Incorrect  Inference  to  which  I  have 
alluded.  If  from  this  statement  of  the  prin- 
ciple It  is  inferred  that  there  Is  only  a  charge 
npon  the  real  estate  in  the  event  of  there 
being  an  insufficiency  of  personal  estate,  thm 
such  Inference  Is  unwarranted,  and  the  prin- 
ciple is  not  properly  applied.  In  my  view,  as 
between  the  legatee  and  "the  estate,"  the 
latter  Is  charged  as  a  whole,  Irrespective  of 
any  distinction  as  to  different  kinds  of  prop- 
er^, and  remains  charged  until  the  legacy 
Is  paid.  In  the  matter  of  marshaling  of  as- 
sets, or  of  determining  the  rights  as  between 
the  residuary  devisee  and  the  legatee,  the 
latter  undoubtedly  can  be  compelled  to  ex- 
haust his  remedy  against  the  personal  prop- 
erty before  enforcing  the  lien  which  he  has 
npon  the  real  estate.  Many  of  the  cases 
above  cited  as  following  Corwine  v.  -Oorwlne 
refer  In  the  way  In  which  I  have  above  In- 
dicated to  the  necessity  of  there  being  an 
insufficiency  of  personal  assets  before  the 
doctrine  contended  for  will  be  applied.  .Bat 
Orevllle  v.  Browne,  the  leading  authority 
above  cited,  does  not,  as  heretofore  shown, 
refer  to  the  necessity  of  any  such  Insaffl- 
dency  to  create  the  lien,  and  the  following 
cases  In  our  own  courts  have  stated  the  doc- 
trine without  any  such  qualification :  Ameri- 
can Dramatic  Fund  Aaa'n  v.  Lett,  42  N.  J.  44, 
6  Atl.  280;  Stevens  v.  Flower,  46  N.  3.  Eq. 
340,  19  Ati.  777  (McGllI,  Ch.,  1890);  First 
Baptist  Church  v.  Syms,  {SI  N.  3.  Bq.  863,  28 
Atl.  461  (McGlil,  Ch.,  1898) ;  Carter  v.  Gray, 
68  N.  J.  Bq,  411,  43  AO.  711  (Grey,  V.  C, 
1899) ;  Vernon  v.  Mabbett  (N.  J.  Ch.)  68  Atl. 
298  (Grey,  V.  a,  1904) ;  Haberman  v.  Kanfer 
(N.  J.  Ch.)  61  Atl.  976  (Grey,  V.  C,  1906). 
See,  also,  Wyckoff  v.  Wyckoff,  48  N.  J.  Eq. 
113,  21  Atl.  287  (Pitney,  V.  C,  1881).  While 
the  Vice  Chancellor  in  that  case  dealt  only  , 
with  the  doctrine  which  concerned  land  de- 
vised to  a  person  who  Is  directed  to  pay  a 
legacy,  and  held  that  in  such  case  the  defi- 
ciency of  personal  assets  was  not  considered, 
he  cites  authorities  which  show  that  the 
same  ruling  is  made  in  cases  where  the 
charge  is  upon  a  residuary  estate,  and  is  not 
confined  to  cases  where  the  land  Is  devised 
with  a  specific  direction  to  pay.  In  Gre- 
vllle  V.  Browne,  one  of  the  authorities  cited 
by  the  Vice  Chancellor,  and  which  I  have 
heretofore  alluded  to.  Lord  Cranwortb,  in 
commenting  upon  an  argument  and  an  infer- 
ence from  the  case  of  Awbrey  v.  Middleton, 
points  out  that  the  circumstance  that  the 
legacies  were  directed  to  be  paid  by  the  ex- 
ecutor and  that  the  gift  of  the  general  real- 
due  was  to  the  executor  did  not  control  the 
decision,  but  that  the  decision  proceeded  upon 
the  general  principle  that  the  residue  was 
charged  with  the  legacy,  and  therefore  the 
legacy  must  be  paid  without  regard  to  wheth- 
er it  came  from  personal  property  or  real 
estate; 
If,  then,  I  am  correct  in  my  understanding 
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Of  the  principle,  this  will,  as  aboTe  stated, 
create  a  lien  or  charge  upon  the  real  estate, 
and  the  authorities  all  hold  that  under  such 
circumstances  nothing  but  payment  to  the 
legatee  extinguishes  the  lien.  Quid:  v.  Quick, 
1  N.  J.  Eq.  4  (Vroom,  Ch.,  1830) ;  Terhune 
V.  Colton,  10  N.  J.  EJq.  21  (Williamson,  Ch., 
1834) ;  Grode  t.  Van  Valen,  25  N.  J.  Eq.  97 
(Runyon,  Oh.,  1874).  See,  also,  collection  of 
cases  In  other  Jurisdictions,  Am  Dig.  vol.  49, 
col.  3254,  §  2122.  Even  in  cases  where  the 
charge  was  upon  the  real  estate,  "if  the  per- 
sonal property  should  prove  insufficient  to 
pay,"  the  Irish  courts  have  held  that  the 
lien  existed  in  cases  where  the  executor  em- 
besszled  sufficient  perscmal  property  to  have 
paid  the  legacies;  although  in  the  English 
Court  of  Chancery,  under  similar  circum- 
stances, there  is  a  different  holding.  In  re 
Massey,  14  Ir.  Ch.  Rep.  355  (1863) ;  McCarthy 
V.  McCartie,  Ir.  Rep.  vol.  1,  p.  86  (1897); 
Richardson  v.  Morton,  h.  R.,  13  Eq.  123 
(1871).  In  the  case  of  Sims  v.  Sims,  10  N. 
J.  Eq.  168,  at  page  161  (Williamson,  Ch., 
1854),  there  is  a  dictum  that  if  the  executor 
embezzles  the  money  of  the  estate,  the  lega- 
tee loses,  and  the  land  is  released.  It  will 
be  found  in  analyzing  that  case,  first,  that 
the  Chancellor  held  that  under  the  will  there- 
in considered  there  was  no  charge  upon  the 
real  estate,  so  that  what  he  had  to  say  con- 
cerning the  effect  of  the  embezzlement  of 
the  executor  in  a  case  where  there  was  a 
charge  was  dictum;  and,  secondly,  that  the 
authorities  which  be  cites  for  that  dictum 
are  those  in  which  land  charged  with  the 
payment  of  legacies  was  once  resorted  to  and 
the  money  raised  upon  it  and  paid  to  the  ex- 
ecutor for  the  legatee,  and  the  misconduct  or 
emt>eEzlement  of  the  executor  was  then  at- 
tributable to  the  legatee  and  not  to  the  de- 
visee whose  land  had  once  suffered  the  bur- 
den. Undoubtedly  the  cases  hold  that  if 
there  is  a  charge,  and  the  amount  of  the 
charge  is  obtained  from  the  land,  that  land 
shall  not  again  be  subjected  to  the  same 
charge.  But  I  do  not  think  that  this  in  any 
way  militates  against  the  principle  that,  if 
the  land  is  subject  to  the  charge  and  has 
not  borne  it,  it  is  not  exempt  therefrom,  be- 
cause the  executor  did  have  funds  in  his 
hands  arising  from  the  personal  estate  which 
should  have  been  devoted  to  paying  the  leg- 
acy. 

In  the  case  at  bar  there  was  sufficient  per- 
sonal property  left  by  the  testatrix,  if  proper- 
ly and  honestly  administered  upon,  to  have 
paid  the  legacies  in  question.  This  money 
was  wasted,  misappropriated,  or  embezzled 
by  the  executor.  The  legatee  (the  complain- 
ant) has  pursued  the  executor,  and  has,  it 
pleads,  exhausted  all  the  remedies  at  its  com- 
mand to  obtain  payment  of  its  legacy,  and 
has  failed  to  secure  such  payment,  and  can- 
not secure  it  because  the  executor  is  insol- 
vent and  there  is  no  personal  property  of  the 
decedent  now  in  existence  to  be  applied  to  this 
legacy.    In  tlie  case  of  Horton  v.  Howell  (N. 


3.  Ch.)  56  Atl.  702  (1908),  Vice  Chancellor 
Stevens  holds  that,  as  between  the  residuary 
devisee  and  the  legatee,  the  net  amoimt  shown 
to  be  in  the  hands  of  the  executor  from  his 
administration  of  the  personal  projierty  is 
all  that  the  devisee  can  require  as  applicable 
to  the  legacy.  In  the  course  of  bis  reason- 
ing it  will  be  found  that  he  holds  that  the 
Intention  of  the  testator  must  be  held  to  be 
to  prefer  the  legatee  as  against  the  residuary 
devisee;  and  he  points  out  that  extraordi- 
nary expenses  of  litigation  carried  on  by  the 
executor  are  not  chargeable  as  against  the 
legatee  in  relief  of  the  land  devised  to  the 
residuary  devisee,  because  the  testator  could 
not  contemplate  that  any  such  expenses 
should  reduce  the  amount  payable  to  the 
legatee  upon  his  legacy.  By  party  of  reason- 
ing I  thinli  it  may  fairly  be  said  in  the  case 
in  hand  that  the  testatrix  could  not  contem- 
plate that  an  embezzlement  of  her  personal 
property  by  her  executor  should  result  in  a 
loss  to  the  legatee  while  there  was  prop^iy, 
whether  real  or  personal,  coming  to  the  resid- 
uary devisee.  In  my  view,  the  whole  mat- 
ter is  settled  by  the  holding — which  I  find 
to  be  the  correct  one — that,  under  the  lan- 
guage of  this  will,  the  legacies  were  charged 
upon  the  property  of  the  testatrix,  and  that 
until  they  are  paid  they  remain  a  charge,  and 
therefore  it  is  immaterial  whether  they  fall 
of  payment  out  of  the  personal  property  be- 
cause it  was  wasted,  embezzled,  misappro- 
priated, or  destroyed  by  an  act  of  God.  If 
we  suppose  a  case  in  which  ample  personal 
property  in  the  shape  of  money  was  left  In  a 
bank  which  failed,  or  was  left  in  some  form 
whidi  was  destructible,  and  that  it  was,  with- 
out negligence  or  fault  and  by  an  act  of  Ood. 
destroyed,  we  are  then  to  consider  whether 
the  testator  intended  that  the  legatee  should 
lose  and  the  residuary  devisee  should  be  ex- 
empt from  loss  under  such  circumstances.  I 
fail  to  see  how  it  can  be  reasonable  to 
hold  that  the  testatw  had  any  such  inten- 
tion. He  names  bis  beneficiaries  and  the 
amounts  he  desires  them  to  receive,  and  the 
rest  of  his  property,  without  artificial  dis- 
tinction between  the  kinds,  he  leaves  to  an- 
other. I  think  the  only  reasonable  conclusion 
is  that  those  to  whom  be  has  given  pecuniary 
legacies  have  a  charge  upon  all  the  property, 
and  that  imtll  they  are  paid  such  charge  re- 
mains. 

This  decision  disposes  also  of  the  contri- 
tion of  the  defendant  that  there  was  laches. 
It  would  be  equally  ineffectual  in  my  view, 
if  the  objection  came  from  those  who  ac- 
quired title  from  the  residuary  devisee. 
Grode  V.  Van  Valen,  supra.  But  undoubted- 
ly, on  behalf  of  the  residuary  devisee  himself 
(who  is  the  only  demurrant  here),  there  is 
no  basis  for  a  contention  that  the  complain- 
ant is  barred  by  laches  from  enforcing  its 
Hen  upon  the  residuary  realty.  A  presump- 
tion of  payment  of  a  legacy  does  not  arise 
until  after  the  expiration  of  20  years  frtMn 
the  time  of  accrual  of  the  right  to  it    Cole- 
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man's  Bz'rs  ▼.  Howell  (N.  J.  Ob.)  16  Atl.  202 
(Bird,  V.  C,  1888) ;  Conjrregiitional  Chnrch  v. 
Benedict,  at  page  140  of  58  N.  J:  Eq.,  page 
880  of  44  Atl. 

I  will  advise  a  decree  OTerrullng  the  de- 
murrer, wltb  costs. 

(75  N.  J.  L.  187) 

STATE  ▼.  CASTLB  et  «L 
(Supreme  Court  of  New  Jersey.    June  10, 1907.) 

1.  Gband  Jubt— Tebm  or  Sebvick— Statoto- 
BT  Pbovibions. 

Under  the  act  of  1903  OP.  L.  p.  841),  in 
coonties  where  a  new  grand  Jury  is  author- 
ized, grand  jurors  Bummooed  to  attend  at  the 
opening  of  the  court  are  to  serve  until  the  new 
grand  jury  appear. 

2.  Sake— Obdeb  to  Suimoii  Nkw  Jubobb— 
Filing — Necesbitt. 

The  order  of  the  court,  directing  the  sher- 
iff to  summon  a  new  grand  jury  pursuant  to 
the  act  of  1908  (P.  li.  p.  341),  need  not  be  filed 
with   the  clerk. 

3.  Indictment— Fobk  or  Axuoation— MUM- 
ebals. 

An  indictment  which  designates  a  house 
by  its  street  number  need  not  set  forth  that 
number  in  words  at  length.  It  is  an  arbitrary 
symbol  at><l  should  be  set  fortii  in  accordance 
with  the  fact. 

(Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  27,  Indictment  and  Information,  §{  207, 
208.] 

4.  MVNICIPAI.    COBPOKATIONS  —  POLICB   OOM- 

mssioNEBS — Ne&lect  or  Duty. 

An  indictment  which  charges  police  com- 
missioners holding  office  under  the  act  of  1885 
((Jen.  St  p.  1551)  with  failure  to  inquire  into 
the  neglect  and  omission  of  police  officers  under 
their  control  to  suppress  houses  of  ill-fame  and 
gaming  houses,  ana  to  discipline  and  punish 
such  of  the  officers  as  were  guilty  of  neglect  of 
duty,  is  valid. 

5.  Indictment— JoiNDEB  or  Pabtixs. 

Police  commissioners  may  be  jointly  indict- 
ed for  neglect  of  their  public  duty  as  such. 
SEjd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
.  27,  Indictment  and  Information,  gS  327- 
332.] 

6.  Same— MuLTiFABiouSNESs. 

An  indictment  of  police  commissioners  hold- 
ing office  under  the  act  of  1885  (Oen.  St.  p. 
1^1)  for  failure  to  inquire  into  the  neglect 
and  omission  of  police  officers  under  their  con- 
trol to  suppress  houses  of  ill-fame,  and  gaming 
houses,  and  to  discipline  and  punish  such  of  the 
officers  as  were  guilty  of  neglect  of  duty,  is  not 
multifarious  because  it  specifies  many  such 
houses. 
(Syllabus  by  the  (Tourt)    . 

Motion  by  Frederick  Castle  and  others  to 
quash  an  Indictment    Motion  denied. 

Argued  February  term,  1907,  before  OAB- 
BISON,  SWAYZB,  and  TRENCHARD,  JJ. 

Henry  Young,  for  the  State.  Francis  C!hlld 
and  Louis  Hood,  for  defendants. 

SWAYZE,  3.  The  defendants  move  to 
quash  an  indictment  found  at  the  Essex  oyer 
and  terminer  and  removed  to  this  court  by 
certiorari. 

The  Indictment  contains  two  counts.  The 
first  charges:  That  the  three  defendants  were 
members  of  the  board  of  police  commissioners 
Of  the  city  of  Newark.   To  that  board  was  in- 


trusted the  government,  control,  and  manage- 
ment of  the  police  department  and  imllce 
force  of  the  city  and  the  direction  and  con- 
trol of  all  police  matters  therein.  That  the 
defendants  were  charged  with  the  duty  of 
using  and  exercising  all  proper,  reasonable, 
and  effective  means,  and  all  means  within 
their  power,  for  preserving  public  peace  and 
insuring  good  order  and  for  suppressing  all 
houses  of  ill-fame  and  prostitution  and  gam- 
ing or  betting  houses  therein,  and  for  enforc- 
ing the  laws  of  this  state  relating  thereto. 
That  the  board  of  police  commissioners  and 
the  def^dants  as  members  thereof  had  un- 
der their  control  and  management  the  police 
force,  and  were  vested  with  full  and  adequate 
power  and  authority  for  the  proper  and  effi- 
cient enforcement  of  said  duty.  That  houses 
of  Ill-fame  and  prostitution,  and  gaming  or 
betting  houses  were  kept  at  places  specified 
by  street  and  number — all  of  which  defend- 
ants knew.  That  the  defendants  neglected 
and  omitted  to  use  and  exercise,  and  cause 
to  be  used  and  exercised,  all  proper,  reason- 
able, and  effective  means  and  all  means  with- 
in their  power  as  members  of  the  board  of 
police  commissioners  for  the  suppression  and 
prevention  of  the  keeping  and  maintenance 
of  said  houses,  and  neglected  and  omitted  to 
enforce  the  laws  of  the  state  In  respect  there- 
to, and  suffered  and  permitted  the  houses  to 
be  kept  and  maintained  without  Interference 
and  without  proper,  reasonarble,  or  effective 
endeavor  on  their  part,  and  without  using  all 
means  within  their  power  for  the  suppres- 
sion and  prevention  of  the  keeping  and  main- 
tenance of  said  houses,  and  for  the  enforce- 
ment of  the  laws  in  respect  thereto. 

The  second  count  charges  the  defendants 
with  the  duty  of  directing  and  controlling 
the  members  of  the  police  force  under  their 
command  and  direction  and  of  Inquiring  Into 
the  manner  of  performance  of  duty  by  each 
and  every  member  of  the  police  force  and  of 
punishing  violations  or  neglects  of  duty  by 
members  of  the  force.  It  charges  knowledge 
of  the  existence  of  the  houses  of  Ill-fame  and 
gaming  houses  on  the  part  of  the  defendants, 
and  the  officers  and  members  of  the  police 
force,  neglecl  to  suppress  the  houses  and  to 
enforce  the  laws,  and  that  they  suffered  and 
permitted  the  places  to  be  kept  and  maintain- 
ed without  Interference  on  the  part  of  the 
police  force ;  that  the  defendants  neglected  to 
Inquire  Into  the  keeping  and  maintenance  of 
the  houses,  and  the  neglect  and  omission  of 
the  police  force  to  suppress  and  prevent  the 
keeping  and  maintenance  thereof. 

The  first  reason  urged  In  support  of  the  de- 
fendants' motion  to  quash  Is  that  the  grand 
Jury  by  which  It  was  found  was  not  a  legal 
grand  Jury.  This  objection  is  founded  on 
the  act  of  1908  (P.  L.  p.  341).  The  act,  after 
providing  that  the  sheriff  shall  cause  to  coma 
before  the  court  of  oyer  and  terminer  at  the 
time  and  place  of  holding  the  court  24  men 
to  serve  as  grand  Jurors,  enacts  that  In  conn- 
ties  with  a  population  exceeding  260,000  th^ 
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sheriffs  shall  Cttnse  to  come  before  the  oonrt 
alx  weeks  thereafter  24  mea  to  serve  as 
grand  Jurors  In  the  place  and  stead  of  the 
grand  Jurors  summoned  to  attend  at  the  open- 
ing of  the  court,  and  when  the  grand  Jurors 
80  summoned  shall  appear  for  service  the 
court  shall  discharge  those  summoned  to  at- 
tend at  the  opening  of  the  court  The  court 
Is,  however,  authorized  by  order  to  direct  the 
sheriff  to  refrain  from  summoning  the  new 
grand  Jury,  In  which  ease  the  general  (evident- 
ly meaning  grand)  Jurors  summoned  to  at- 
tend at  the  opening  of  court  shall  continue 
to  serve  until  the  end  of  the  term  unless  soon- 
er dlsdtarged. 

The  caption  of  the  indictment  is  not  before 
us,  but  in  the  printed  book  there  appears 
what  seems  to  be  an  extract  from  the  mln- 
Btea,  not  certified  in  any  way,  which  seta 
forth  the  names  of  the  grand  Jurors  who  ap- 
peared at  the  opening  of  the  September  term, 
190&  Whether  the  indictment  was  found  by 
this  grand  Jury  or  not  is  not  shown  by  the 
return  to  the  certiorari  nor  is  it  to  be  in- 
ferred from  anything  in  the  printed  case. 

If  the  fact  be  as  stated  In  counsel's  brief, 
we  think  it  is  not  a  valid  objection.  The 
evident  intent  of  the  act  Is  that  the  grand 
Jury  summoned  for  tlie  opening  of  the  term 
shall  serve  until  a  new  grand  Jury  appears. 
It  Is  not  suggested  that  a  new  grand  Jury 
actually  appeared.  The  statute  expressly  ao- 
Oiortaee  the  court  by  order  to  direct  the  sher- 
iff to  refrain  from  summoning  new  grtmd 
Jurors,  and  we  must  assume  that  such  order 
was  made  unless  it  appears  to  the  contrary. 
The  clerk  returns  that  no  such  order  is  on 
file,  but  the  statute  does  not  require  it  to  be 
filed,  nor  even  to  be  In  writing.  We  see  no 
reason  wliy  a  mere  verbal  order  to  the  sheriff 
will  not  suffice,  and,  if  the  use  of  the  words 
"by  order  direct"  imply  something  more,  the 
written  order  may  well  be  glvoi  to  the  sher- 
iff and  not  filed  with  the  clerk. 

An  objection  urged  against  the  form  ot  tlw 
indictment  Is  that  the  street  numbers  of  the 
houses  of  ill-fame  and  gaming  houses  are 
designated  in  the  Indictment  by  Arabic  num- 
erals and  not  written  out  in  words  at  length. 
We  recognize  the  general  rule  contended  for 
and  have  no  desire  to  relax  its  force ;  but  it 
is  not  applicable  to  this.  case.  The  street 
numbers  of  bouses  In  our  cities  do  not  indi- 
cate the  numerical  order  of  the  houses,  but 
are  mere  arbitrary  symbols  which  have  in- 
deed a  convenient  relation  to  numerical  or- 
der, but  nothing  more.  A  house  numbered 
2  is  probably  in  our  American  cities  never 
next  to  a  house  numbered  1,  and  the  house 
next  to  number  1  may  be  numbered  Q  or  7 
or  la  or  1%.  In  many  cities,  as  in  FUIa- 
delpbia,  the  house  number  may  be  a  comr 
posite  indicating  the  number  of  the  block  and 
the  position  of  the  house  In  the  block.  What 
the  rule  is  in  Newark  we  are  not  advised. 
It  Is,  however,  safe  to  say  that  it  would  at- 
tract attwtion  by  its  novelty  if  the  number 


of  the  house  Instead  ot  belnc  In  Arabic  nu- 
merals were  written  out  la  words.  Strict 
accuracy  would  require  that  in  pronouncing 
the  number  of  a  house  we  should  say,  to  take 
a  concrete  illustratioD,  two-one  and  not  twen- 
ty-on&  Such  a  method  is  not  uncommon  la 
dealing  with  numbers  that  are  in  fact  ar- 
bitrary symbols.  The  plead«r  seems  to  have 
shown  care  and  accuracy  in  setting  these 
symbols  forth  In  accordaace  with  the  fact 
and  not  attempting  to  traaalate  tbem  late 
words. 

The  other  objections  go  to  the  substance  of 
Uie  Indictment  The  flnt  is  that  the  board 
of  police  commissioners  was  a  mere  admin- 
istrative body,  not  vested  with  criminal  Jup- 
isdictlon,  not  authorized  to  issue  criminal 
process,  or  to  sanction  or  authorize  the  raid- 
ing of  houses  of  ill-fame  or  gambling  houses. 

This  objection  overlooks  the  gravamen  at 
the  charge.  The  gist  of  the  first  count  Is 
the  willfully  suffering  and  permitting  the 
qteclfled  houses  to  be  kept  and  maintained 
without  Interference  on  the  defendant's  part, 
and  without  proper,  reasonable,  or  effectiv* 
endeavor,  and  vrithout  using  all  means  la 
their  power  for  tb^  suppression  and  preren- 
tlon  thereof.  The  gist  of  the  second  count 
is  the  failure  to  inquire  Into  the  neglect  and 
omission  on  the  part  of  the  police  officers  to 
suppress  the  public  nuisances  set  forth  in  the 
indictment  and  to  discipline  and  punish  such 
of  the  officers  as  were  guilty  of  neglect  ot 
duty. 

If  either  count  Is  good,  the  motion  to  quash 
must  fall,  State  t.  Norton,  28  N.  J.  Law,  83, 
48;   State  v.  Startup,  89  N.  J.  Law.  423,  428. 

Without  deciding  whether  It  la  the  duty  of 
the  police  commissioners  to  use  and  exercia* 
all  proper,  reasonable,  and  effective  meana, 
and  all  means  within  their  power  for  aoi^ 
pressing  houses  ot  ill-fame,  and  enforcing  the 
laws  of  the  state  relating  thereto,  as  set  forth 
in  the  first  count  but  without  intimating  any 
doubt  as  to  the  validity  of  that  count  it  ta 
sufllcient  for  the  decision  of  this  moticm  to 
examine  the  second  count. 

The  statute, '  creating  the  board  of  poliee 
ccMnmissloners,  intmsts  them  with  the  goT- 
emment,  control,  and  management  of  tba 
police  department  and  the  direction  and  oosi- 
trol  of  police  matters.  They  are  given  fall 
power  and  right  to  suspend  and  to  expel  or 
discharge  any  person  employed  or  appointed 
in  or  under  the  department  provided  good 
cause  la  shown  after  aa  investigation  by  the 
board. 

Whatever  may  be  the  powers  of  the  police 
as  to  the  suppression  of  bouses  ot  Ill-fame, 
we  think  that  if  the  police  force  of  a  city  will- 
fully permits  such  houses  to  be  kept  without 
Interference,  as  this  indictment  charges.  It 
is  at  least  the  duty  of  the  police  commission- 
ers, charged  by  statute  as  they  are  with  the 
discipline  of  the  force,  to  investigate  the 
conduct  of  the  police  under  their  control, 
and  that;  It  the  police  oommlsslouem  witb 
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flie  knowledge  which  the  Indictment  charges 
th^  had,  willfully  peglect  to  Inquire  Into  the 
conduct  of  the  police  force  In  permitting 
such  a  public  nuisance,  thej  are  themselves 
guilty  of  neglect  of  a  dutj  Imposed  upon 
them  by  law,  and  are  Indictable  therefor. 

The  next  objection  Is  that  the  defendants 
are  Jointly  Indicted  when  the  neglect  of 
each  Is  necessarily  a  separate  ofFense.  This 
Is  not  the  fact  The  neglect  charged  Is  of 
the  public  duty  of  the  defendants  as  police 
commissioners.  That  duty  Is  a  Joint  duty, 
which  cannot  be  exercised  by  any  one  of 
them  alone,  and  the  neglect  Is  likewise  Joint 
Each  defendant  must  Indeed  concur  In  the 
neglect,  but  the  result  Is  a  Joint  result  An 
early  precedent  of  a  Joint  Indictment  for 
nonfeasance  is  given  in  2  Cliitty,  Criminal 
Law,  •587. 

No  doubt  seems  to  have  be«i  felt  by  Lord 
Mansfield  that  In  a  proper  case  a  Joint  in- 
dictment might  be  found  against  two  Justices 
for  improperly  refusing  to  grant  a  license  to 
an  Inn.  Railroad  v.  Young  &  Pitts,  1  Burr. 
55a  In  People  v.  Meakim  et  al..  183  N.  T. 
214,  80  51.  E.  828,  the  Court  of  Appeals  of 
New  Tork  sustained  a  Joint  Indictment 
against  three  excise  commissioners  for  neg- 
lecting for  an  unreasonable  time  to  decide  a 
complaint  of  the  sale  of  liquor  on  election 
day.  In  a  very  recent  case  in  this  state,  di- 
rectors of  a  street  railway  company  were 
Jointly  Indicted  for  Involuntary  manslaughter. 
The  duties  of  the  defendants  were  diverse. 
Bome  were  concerned  only  with  the  operation 
of  the  road,  and  some  with  the  scheme  or  sys- 
tem under  which  the  (deration  was  to  take 
place.  Had  the  objection  now  urged  to  this 
indictment  been  sound.  It  would  have  dl»- 
posed  of  the  Indictment  In  that  case.  The 
point  was  not  even  raised,  and  the  case  came 
on  for  trial  upon  the  merits  before  three  of 
the  Justices  of  this  court,  who  delivered  sep- 
arate charges  to  the  Jury,  Neither  alluded 
to  any  difficulty  In  the  way  of  holding  the  de- 
fendants Jointly  liable  for  negligence.  State 
▼.  To«ng  (N.  J.  Sup.)  56  Atl.  471.  We  think 
there  is  no  substance  in  the  present  objection. 

As  to  the  objections  that  the  Indictment  Is 
ambiguous,  Indefinite,  and  vague,  and  bad  for 
multifariousness,  It  Is  enough  to  say  that  there 
is  a  single  definite  charge  of  neglect  of  duty  in 
falling  to  investigate  the  conduct  of  the  po- 
lice force  under  the  control  of  the  defendants. 
The  averments  as  to  the  existence  of  numer- 
ous houses  of  Ill-fame  amount  only  to  speci- 
fications of  numerous  instances  of  neglect, 
Imt  the  crime  is  single.  It  may  well  be  that 
there  would  be  no  criminal  neglect,  if  there 
Was  but  one  house  of  Ill-fame  In  the  city. 
It  may  be  necessary  to  prove  the  existence 
of  many  in  order  to  establl^  the  neglect  A 
similar  view  has  been  taken  in  a  recent  case 
In  New  York.  People  v.  Herllhy,  73  N.  T. 
Butv.  286,  66  App.  DIv.  634,  afilrmed  in  the 
opinion  170  N.  T.  584,  63  N.  B.  1120. 

The  motion  to  qnash  is  doiled. 
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WRIGHT  et  al.  ▼.  BOARD  OF  EXCISE  OF 

CITY  OF  ELIZABETH. 
(Supreme  Court  of  New  Jersey.    June  10, 1907.) 

iNTOxiCAiiHG  LiQUOBS— Issue  or  Licxhbb— 

New  Place. 

The  words  "any  new  place,"  as  used  in  the 
act  of  March  8,  1905,  regulating  the  sale  of 
liquors  (P.  L.  p.  42),  means  a  place  for  whidt 
a  license  has  not  previously  been  granted  upon 
a  direct  application.  The  mere  transferrence 
of  a  license  to  a  place  leaves  it  still  a  "new 
place"  for  the  purposes  of  this  act 

(Syllabus  by  the  Court) 

Certiorari  by  George  W.  Wright  and  oth- 
ers against  the  board  of  excise  of  the  city  of 
Elizabeth  to  review  the  granting  of  a  license 
by  such  board.    License  set  aside. 

Argued  February  term,  1907,  before  GAR- 
RISON,  SWAYZE,  and  TRENCHARD,  JJ. 

Edward  Q.  Eeasb^,  for  prosecutor.  James 
C.  Connolly,  for  defendant 

GARRISON,  J.  This  certiorari  brings  up 
a  license  to  keep  an  Inn  and  tavern  at  201 
Spring  street,  Elizabeth,  granted  by  the 
board  of  excise  of  that  city.  The  validity  of 
the  license  is  contested  upon  the  ground  that 
201  Spring  street  is  within  200  feet  of  a 
church  edifice.  The  writ  is  prosecuted  offici- 
ally on  behalf  of  this  church. 

When  this  question  was  brought  before  us 
on  a  previous  occasion  by  private  prosecu- 
tors, the  testimony  adduced  by  them  failed 
to  satisfy  us  as  to  the  applicability  of  chap- 
ter 21,  p.  42,  of  the  Laws  of  1905,  for  rea- 
sons that  are  stated  in  the  opinion  filed  in 
that  case.  George  v.  Board  of  Excise  of  laiz- 
abeth  (Sup.)  63  Atl.  £70. 

In  the  present  case  the  testimony  entirely 
establishes  the  claim  of  the  church  repre- 
sented by  the  prosecutors  to  be  regarded  as 
a  church  within  the  meaning  of  the  statute 
just  cited.  The  only  question  that  has  seri- 
ously arrested  our  attention  is  whether  in 
view  of  the  fact  that  201  Spring  street  was 
a  licensed  inn  and  tavern  at  the  time  tUp 
present  licfflise  was  applied  for  and  granted 
It  can  be  said  to  be  "a  new  place"  in  the 
sense  in  which  that  term  is  employed  In  the 
statute.  Our  conclusion,  however,  is  that  it 
is  a  new  place  within  the  contemplation  of 
that  act  The  license  that  was  passed  upon 
in  the  prior  case  was  one  that  had  been 
granted  for  a  different  locality,  and  was 
merely  transferred  to  201  Spring  street. 
Hence  the  application  upon  which  the  present 
license  was  granted  was  the  first  application 
for  a  license  for  this  place,  and  was  the  first 
opportunity  afforded  the  public  and  the  pres- 
ent prosecutor  to  test  the  question  raised  by 
this  writ.  In  view  of  the  obvious  purpose  of 
the  statute,  these  considerations  rather  than 
the  mere  existence  of  a  licensed  house  should 
determine  the  meaning  to  be  given  to  the 
words  of  the  act 

The  license  brought  up  by  this  writ  to  set 
aside. 
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(72  N.  J.  B.  OT) 

LONOOT  ▼.  SPERRT  «t  aL 

(Oonrt  of  CbM.aetrj  of  New  Jersey.    May  IB^ 
19OT.) 

1.  Chattel  Mobtoaokb— Pbiob  iROUifBRAKOB 

—Notice. 

Plaintiff  and  B.  purchased  a  livery  stable 
In  common,  executing  a  cliattel  mortgage  to  the 
seller  to  secure  their  several  notes  for  a  part  of 
the  price,  eaoh  being  an  indorser  for  the  other. 
Plaintiff  paid  his  note,  but  while  the  other  was 
outstanding  B.  anplied  to  S.  for  a  loan,  stating 
to  his  attorney  that  he  (B.)  individually  owned 
the  prooerty,  "the  interest  of  another  having 
been  paid  off,"  without  mentioning  the  name  of 
such  other,  except  for  a  chattel  mortgage  to  the 
original  vendor  to  secure  ^JiOO,  which  was  paid 
with  the  money  borrowed.  S.  in  an  affidavit  tes- 
tified that  he  believed  B.  individually  owned  the 
chattels;  "he  having  l)een  informed  by  B.  that 
the  daiitis  formerly  held  by  plaintiff  had  been 
paid  off."  Held  sufficient  to  charge  8.  with  no- 
tice of  plaintiff's  interest  in  the  property. 

2.  Saick— AasiORUENT  or  Mobtoaok— Nonce. 

Plaintiff  and  B.  having  purcliased  a  livery 
business,  mortgaged  the  property  to  secure 
their  several  notes  given  for  part  of  th«  price, 
on  wliich  each  was  indorser  for  the  other. 
Plaintiff  paid  his  note,  and  thereafter  B.,  hav- 
ing wrongfully  obtained  possession  of  the  mort- 
gage, borrowed  more  money  from  S.,  giving  a 
chattel  mortgage  on  the  property  with  which  he 
paid  bis  note  to  a  liank  wnich  had  discounted 
It,  and  also  executing  an  assignment  of  the 
vendor's  original  mortgage  to  S.  B.  then  ap- 
plied to  plaintiff,  offerins  to  purchase  his  in- 
terest, pradndng  to  him  the  original  chattel 
mortgage  with  tne  seals  torn  off,  and  tlie  note 
stamped  "paid"  by  the  bank,  wliereapon  plain- 
tiff sold  his  interest  to  B.,  taking  a  chattel  mort- 
gage for  a  part  of  the  price  without  knowledge  of 
the  assignment.  Held,  that  the  assignment  of 
the  mortgage  without  the  transfer  of  the  unpaid 
note  secured  thereby  conferred  no  rights  on  the 
assignee  as  against  plaintiff, 

3.  Same. 

The  fact  that  the  note  and  mortgage  were 
presented  by  B.  to  plaintiff,  the  one  with  the 
seal  torn  off,  and  the  other  marked  "Paid"  two 
months  before  its  maturity,  was  insufficient  to 
put  plaintiff  on  inquiry,  or  excite  suspicion  that 
the  note  and  mortgage  had  been  stolen. 

i.  Saux— Cancellation  or  Rboobd. 

P.  L.  1902,  p.  489, 1  8,  providing  that  chat- 
tel mortgages  duly  recorded  shall  be  valid 
against  creditors  of  mortgagors  and  against 
subseyuent  purchasers,  and  mortgagees  from  the 
time  of  recording  until  the  mortgages  are  can- 
celed of  record,  was  ineffective  to  validate,  as 
against  a  subsequent  mortgagee  In  good  faith, 
a  prior  mortgage  which  had  neen  in  fact  paid 
but  which  was  not  canceled  of  record. 

[EA.  Note.— For  caaes  in  point,  see  Cent.  Dig. 
vol.  9,  Chattel  Mortgages,  {}  608,  609-] 

5.  AOKNOWUDGKBRT  —  Chattel    MoBTSAon 

— FOBll. 

p.  L.  1902,  p.  488,  I  6,  relating  to  chattel 
mortgages,  provides  that  no  chattel  mortgage 
shall  l>e  recorded  until  its  execution  shall  l>e 
first  acknowledged  or  proved  and  certified  in 
the  manner  required  by  the  act  respecting  con- 
veyances which  (P.  L.  1898,  p.  678,  {  22)  pro- 
vides that  the  officer  having  first  made  known 
the  contents  of  the  instrument  to  the  party 
making  the  acknowledgment  and  being  satis- 
fied that  such  party  is  the  grantor,  etc.,  shall 
make  a  certificate  on,  under,  or  annexed  to  the 
deed  or  instrument.  Held  that,  where  the  cer- 
tificate of  acknowledgment  to  certain  chattel 
mortgage  assignments  did  not  state  that  the 
contents  of  the  assignments  had  been  made 
known  to  the  party  acknowledging  the  execution 


thereof,  the  aeknowledgmenti  wan  fatally  &t- 
fectlve. 

[Bd.  Note.— For  cases  in  point,  aea  Cent.  Dig. 
ToL  1,  Acknowledgment,  |  192.] 


6.  Chattel  MoRTaAOES—AasiomiKim— Rbo- 
obd. 

The  record  of  chattel  mortgage  assignments 
not  properly  acknowledged,  ana,  therefore,  not 
entitled  to  record,  did  not  operate  as  eonstmo- 
tive  notice  to  a  sul>seqnent  mortgagee. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Di^ 


poll 
82- 


Tol.  9,  Chattel  Mortgage^  {{  246-252.] 

7.  StiBBOOATion- Pebsonb  Aoainbt  Whok  I* 

MAT  BX  ENIOBCBD— PATHXHT— FUBXHBB  SK- 
CUBITT. 

The  rule  that  a  chattel  mortgage  may  b« 
kept  alive  notwithstanding  iwyment  in  order 
to  secure  another  creditor  of  the  mortgagor  a* 
against  subsequent  incumbrancers  or  purcoasera 
Is  inapplicable  where  the  attempt  to  keep  the 
mortgage  alive  lias  been  made  by  only  one  oC 
the  mortgagors  having  only  a  third  interest  in 
the  mortgaged  chattelJi  for  the  purpose  of  da* 
franding  his  co-owner. 

8.  Save. 

Where  an  assignee  of  a  mortgage  permitted 
the  note  whidi  it  was  given  to  secure  to  come 
Into  the  hands  of  the  mortgagor  with  evidence 
on  its  face  that  it  had  been  paid  and  did  not 
secure  possession  of  the  mortgage  itself,  which 
the  mortgagor  thereafter  used  to  indqce  the  be- 
lief on  the  part  of  his  partner  and  subaeqnent 
mortgagee  that  the  note  nad  been  paid,  sudi  as- 
signee was  not  entitled  to  claim  that  the  mort- 
gage should  be  kept  alive  to  secure  money  which 
he  loaned  to  take  up  the  note  secured  by  tho 
mortgage. 
A.  Pabtncbsrif—Assbtb— Chattel    Mobtoa- 

OBS— EXBOUTION  BT  ONE  PaBTNEB— BlTXCT. 

Where  one  of  the  members  of  a  firm  en- 
gaged in  operating  a  livery  stable  mortgaged 
the  entire  assets  of  the  firm  to  raise  monej 
which  he  converted  to  his  own  use,  such  mort- 
gage was  only  effective  to  create  a  lien  on  tho 
mortgaging  partner's  Interest  in  the  firm  after 
an  accounting. 

10.  Chattel  Mobtoaoes—Rbcobd— Notice. 

Where  a  chattel  mortgage  was  properly  ce- 
seated,  acknowledged,  and  recorded,  it  operated 
as  notice  to  a  subsequent  mortngee  under  the 
express  provisions  of  P.  L.  1898,  p.  690,  f  63. 

Bill  by  William  J.  Longley  agalnat  WlUUus 
If.  Sperry  and  anotber.  Decree  for  oompUinp 
ant 


B.  O.  Anatln,  for  complainant 
Wolfsklel,  for  defendant  Sperry. 


W.    Ok 


.  FITNET,  Advisory  Master.  The  coateat 
In  this  cause  ia  over  a  sum  of  money  In  the 
bands  of  the  court,  which  is  the  proceeds  of 
the  sale,  by  consent  of  the  parties  and  the 
order  of  the  court,  of  certain  chattels  consti- 
tuting a  livery  stable  plant  known  as  "the 
Golf  Stables,"  situate  at  Cranford,  N.  J.  The 
question  involved  is  whldi  of  two  innocent 
parties— Longley  and  Bperry — shall  Buffer  hy 
the  manifest  fraud  of  a  third  party. 

Both  parties  claim '  under  chattel  mort- 
gages, and  the  question  is  one  of  prioritff 
depending  upon  the  effect  of  certain-  facts  and 
circumstances  in  the  cause.  The  facts  are 
as  follows:  In  the  last  days  of  July,  1906^ 
one  James  Z.  Smith  was  the  owner  in  posses- 
sion of  the  chattels  In  question,  and  all  par- 
tlaa  claim  through  hUn.-  On  the  29th  iaj  at  J» 
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I7.  1905,  lie  conveyed  the  stable  and  contents 
and  the  lease  of  the  realty  to  the  complain- 
ant, Iiongley,  and  to  one  WIlHam  E.  Brock 
(who  Is  the  fraud  doer  In  the  case),  Jointly, 
for  the  snm  of  $3,000.  Of  this  sum  $2,000 
was  paid  in  cash,  $1,500  being  paid  by  Long- 
ley  and  $500  by  Brock,  and  for  the  balance 
Of  $1,000  they  delivered  to  Smith  their  sever- 
al promissory  notes  for  $500  each — one  made 
by  Longley,  indorsed  by  Brock,  payable  6 
months  after  date,  and  one  made  by  Bro<^, 
indorsed  by  Longley,  payable  12  months  after 
date.  Mr.  Austin,  a  lawyer  practicing  at 
Cranford,  seems  to  have  attended  to  this  mat- 
ter professionally,  and  he  swears  that  he 
promptly  lodged  the  mortgage  for  record,  and 
It  80  appears,  and  that  It  was  duly  returned 
to  him  from  the  office  of  the  register,  and 
that  be  mailed  it  Immediately  to  Mr.  Smith 
at  Cranford.  Mr.  Smith  swears  that  Immedi- 
ately after  the  sale,  and  while  Brock  was  In 
possession  managing  the  business  for  himself 
and  Longley,  his  (Smith's)  mall  continued  to 
be  delivered  at  the  stable.  The  fair  inference 
from  all  the  evidence,  and  this  is  Mr.  Smith's 
theory,  is  tliat  this  mortgage  was  delivered 
from  the  post  ofSce  to  the  livery  stable,  and 
there  taken  and  kept  by  Bro<&.  It  Is  certain 
that  it  never  came  to  the  hands  of  Mr.  Smith, 
and  was  next  seen  In  the  hands  of  Brock 
under  circumstances  presently  to  be  stated. 
Mr.  Longley  left  the  management  of  the  busi- 
ness at  the  livery  stable  mainly.  If  not  en- 
tirely, to  Brock ;  but  the  bill  and  letter  heads 
of  the  concern  were  printed,  and  the  bills 
made  out.  In  the  name  of  William  E.  Brock 
&  Ck)mpany.  Mr.  Longley  paid  his  note  at 
maturll7,  which  made  him  the  owner  of  two- 
thirds  Interest  in  the  plant  Mr.  Smith  pro- 
cured the  note  of  Brock,  with  Smith's  In- 
dorsement, in  addition  to  that  of  Longley,  to 
be  discounted  at  the  Cranford  Bank. 

Some  time  shortly  before  the  Ist  of  June, 
1906  (two  months  before  maturity  of  Brock's 
note),  Brock  applied  to  the  defendant  Sperry 
(who  was  engaged  In  business  In  New  York 
City,  but  seems  to  have  lived  and  been  ac- 
quainted In  Cranford)  for  a  loan  of  $2,250  to 
be  secured  by  a  chattel  mortgage  on  the 
stable.  Sperry  seems  from  his  carefully  pre- 
pared ex  parte  affidavit  (received  in  evidence 
by  consent  without  cross-examination)  to 
have  been  satisfied  to  loan  that  amount,  and 
for  the  purpose  of  carrying  the  affair  through 
employed  his  regular  New  York  attorney,  Mr. 
John  Hall  Jones,  with  an  office  at  S20  Broad- 
way. Sperry  learned  from  Brock  that  Smith 
held  a  chattel  mortgage  on  the  premises  to 
secure  $500,  and  Instructed  Jones  to  procure 
an  assignment  of  that  mortgage.  Jones 
thereupon  communicated  by  telephone  with 
Smith,  and  arranged  with  him  for  a  meeting 
on  June  4th  at  Jones'  office.  On  that  day 
Sperry,  Smith,  and  Brock  met  in  Jones'  office 
and  It  then  appeared  and  was  stated  that 
the  original  mortgage  could  not  be  produced, 
and  that  the  $500  note  of  Brock  was  held  by 
the  Cranford  Bank,    Sperry  thereupon  drew 


his  check  for  $525.38 — ^the  amount  of  the  note 
with  Interest — to  the  order  of  the  bank ;  and 
another  check  for  $1,724.67  (the  balance  of 
the  $2,250  to  be  loaned)  to  the  order  of  Brock, 
and  delivered  the  same  to  a  Mr.  Nolan,  ap- 
parently an  attorney,  but  who  was  called  in 
the  case  assistant  to  Mr.  Jones,  and  whom  I 
will  call  his  clerk,  with  instructions  that  the 
same  were  to  be  delivered  upon  receiving 
from  Mr.  Smith  an  assignment  of  his  mortgage, 
and  upon  the  execution  by  Brock  of  a  chattel, 
mortgage  to  Sperry.  Mr.  Jones  caused  to  be 
prepared  and  executed  by  Smith  an  assign- 
ment of  Smith's  mortgage,  in  which  it  Is 
erroneously  described  as  a  mortgage  dated 
August  1,  1905,  and  made  by  Brock  alone, 
without  stating  the  name  of  the  mortgagee, 
and  that  assignment  was  executed  on  the 
same  4th  day  of  June  before  Jones  as  a  no- 
tary, and  recorded  that  same  afternoon.  On 
the  same  afternoon — according  to  Sperry'a 
theory  of  the  facts — Nolan,  Brock,  and  Smith 
proceeded  to  the  bank  at  Cranford,  and  there 
Nolan  handed  the  $525.33  check  to  the  prop- 
er officer  of  the  bank,  who  produced  Brock's 
note,  indorsed  by  Longley  and  Smith,  accept- 
ed the  check,  stamped  tlie  note  paid,  and 
handed  it  to  Brock,  the  maker,  and  thereupon 
Smith  delivered  his  assignment  to  Nolan,  who 
caused  the  same  to  be  recorded  promptly. 

The  error  in  the  description  in  Smith's  as- 
signment being  detected— Just  when  does  not 
directly  appear — a  new  assignment  was  pre- 
pared in  Jones'  office,  executed,  dated,  and 
recorded  on  the  5tb  day  of  June,  wherein  the 
mortgage  was  properly  described,  both  as  to 
date  and  the  names  of  the  mortgagors.  Long- 
ley  and  Brock.  On  the  same  4th  day  of  June 
Brock  executed  a  chattel  mortgage,  prepared 
by  Jones,  to  secure  the  whole  sum  of  $2,250 
to  which  is  annexed  an  affidavit  made  by 
Brock,  the  mortgagor,  and  not  by  Sperry,  the 
mortgagee,  stating  that  the  true  considera- 
tion was  a  loan  of  $2,250,  and  that  mortgage 
was  acknowledged  on  the  same  day  before 
Mr.  Jones  as  a  notary  public,  and  was  re- 
corded on  the  same  day,  and  the  check  of 
Sperry  for  $1,724.67  was  duly  delivered  to 
Mr.  Brock,  and  paid  on  that  day  by  the  bank. 
Mr.  Jones,  on  being  Informed  that  the  origi- 
nal note  of  Brock  had  been  handed  to  Brock 
and  kept  by  him,  required  and  received  from 
Brock  a  substituted  note  for  $500  to  the  order 
of  Sperry  and  due  on  August  1,  1906,  with  In- 
terest from  August  1,  1905.  Jones  also  pre- 
pared and  required  Brock  to  sign  a  state- 
ment under  date  of  June  6,  1906,  that  he 
(Brock)  had  destroyed  the  $500-note,  and  also 
the  chattel  mortgage  given  to  secure  it. 

The  foregoing  facts  are  abstracted  from 
the  several  affidavits  of  Sperry,  Jones,  Smith, 
and  Nolan,  carefully  prepared  for  use  In  con- 
testing a  motion  by  complainant  for  interim 
restrain  against  Sperry  pending  suit,  and 
admitted  in  evidence  by  consent  without 
cross-examination.  In  this  condition  of  af- 
fairs on  the  9th  day  of  June  Brock  proposed 
to  Longley,  who  resided  in  Blizabetii,  to  pur- 
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chase  oat  hia  (Iiongley's)  Interest  in  the  stable, 
and  In  that  connection  produced  and  stiowed 
to  him  the  chattel  mortgage  given  by  the  two 
to  Smith,  duly  canceled  by  tearing  oS  the 
seal,  and  the  promissory  note  made  by  Brock 
and  Indorsed  by  Longley,  duly  stamped  "paid" 
by  the  bank.  The  chattel  mortgage  did  not 
bear  any  evidence  of  having  been  satisfied  of 
record.  A  week  later,  on  the  16tb  day  of 
June,  Longley  and  Brock  concluded  the  con- 
tract of  purchase  and  sala  Longley  gave 
Brock  a  bill  of  sale,  and  Brock  gave  Longley 
his  note  at  one  year  for  $2,328,04  and  a  chat- 
tel mortgage  covering  the  stable  and  having 
annexed  an  afiOdavit  by  Longl^  describing 
the  note  and  stating  that  the  note  was  ex- 
ecuted and  delivered  for  property  purchased. 
The  note  and  mortgage  were  dated  back  to 
Jnne  Ist  in  order  to  render  it  more  easy  to 
nettle  the  partnership  accounts  between  them. 
Mr.  Longley  testified,  and  is  not  contradicted 
therein,  that  he  had  no  notice  of  any  tacts 
or  circumstances  which  could  lead  him  to 
suspect,  and  he  did  not  in  fact  suspect,  that 
the  Smith  mortgage  and  note  were  paid  by 
anybody  bnt  Brock,  or  that  the  mortgage  had 
been  assigned  to  anytx)dy  by  Smith,  or  that 
Brock  had  executed  any  other  mortgage  to 
any  other  person.  On  the  other  band,  Mr. 
Sperry  swears  that  he  had  no  notice  that 
Longley  Iiad  any  interest  in  the  business  or 
in  the  stable.  Bat  not  only  was  he  a  cus- 
tomer of  the  stable,  whose  billheads  were 
printed  "William  B.  Brock  &  Company,"  but 
his  affidavit  before  referred  to  contains  a 
clause  which  is  significant.  It  is  as  follows : 
"Throughout  this  transaction  deponent  verily 
believed  that  said  Brodc  was  the  individual 
owner  of  the  chattels  described  in  said  mort- 
gage, and  that  the  same  were  free  and  clear 
from  ail  incumbrances,  except  the  lien  of  $500 
held  by  said  Smith,  and  had  no  Information 
to  the  contrary  until  after  the  18th  day  of 
Jnne,  1906;  deponent  having  been  informed 
by  said  Brock  that  a  claim  formerly  held  by 
said  Longley  had  been  paid  off.  Deponent 
acted  in  entire  good  faith  throughout  the  en- 
tire transaction,  desiring  to  help  said  Brock, 
and  making  the  loan  as  an  accommodation  to 
him."  The  witness  here  nndoubtedly  refers 
to  the  circumstance  that  shortly  after  Long- 
ley  sold  to  Brock  the  latter  In  turn  sold  to 
Gran  and  absconded  with  some  of  the  chat- 
tels conveyed.  Sperry's  information  from 
Brock  as  to  the  state  of  the  title  of  the  goods 
was  obtained  In  connection  with  the  negotia- 
tion for  his  loan  to  Brock.  Moreover,  the  ex 
parte  affidavit  of  Jones,  the  attorney  of  Sper- 
ry, states  that  on  the  Ist  day  of  June  Sperry 
brought  Brock  to  him  and  gave  him  instrnc- 
tlons  to  prepare  the  necessary  paiiers  for  a 
loan  upon  the  Oolf  Stables.  The  affidavit  then 
proceeds:  "Deponent  asked  said  Brock  If 
he  was  the  Individual  owner  of  the  goods  and 
chattels  in  said  Golf  Stables,  and  whether 
there  was  any  incumbrance  rspoii  them.  Said 
Brock  replied  that  he  was  the  owner  thereof, 
as  the  interest  of  another  party  therein  bad 


been  paid  off,  without  mentioning  the  name 
of  such  other  party;  and  that  there  was  a 
chattel  mortgage  upon  said  property  held  by 
James  Z.  Smith  to  secure  the  payment  of 
$500."  Then  the  affidavit  proceeds  to  state 
the  negotiations  with  Smitlu 

Here  I  find  distinct  notice  to  Sperry  that 
Longley  had  previously  had  an  Interest  in  the 
property,  and  direct  notice  to  his  attorney  em- 
ployed by  him  to  transact  the  business  that 
some  other  party  did  have  an  interest,  but 
that  he  had  been  paid  off.  On  this  point  of 
previous  notice  to  Sperry  of  Longl^'s  inter- 
est  there  is  another  little  piece  of  evidence 
furnished  by  the  exhibits  on  the  part  of  Si)er- 
ry  which  was  not  noticed  by  counsel  In  argu- 
ment, and  which  is  not  consonant  with  the 
order  of  events  which  I  have  previously  giv- 
en. Two  checks,  as  we  have  seen,  were  drawn 
by  Sperry,  both  dated  June  4»  1906,  on  the 
Cranford  National  Bank;  one  for  $1,724.67» 
In  favor  of  Brock,  and  one  for  $535.53,  In 
favor  of  the  bank.  Now  the  theory  of  Sper- 
ry's counsel  is  that  the  check  to  the  order  Of 
the  bank  was  presented  and  accepted  by  the 
bank,  and  the  promissory  note  for  $500  de- 
livered over  to  Brock  on  June  4th,  and  that 
the  mistake  In  the  description  of  the  mort- 
gage found  in  the  first  assigmnent  was  not 
discovered  until  the  next  day  (June  6th)  when 
a  new  assignment  was  prepared.  Now  the 
chattel  mortgage  from  Brock  to  Sperry  was 
filed  for  record  on  June  4th  at  29  minutes 
after  3  In  the  afternoon,  and  the  first  assign- 
ment from  Smith  to  Sperry  was  lodged  for 
record  on  the  same  day  at  2S  minutes  after 
3.  Now  the  larger  check  to  Brock's  order 
was  stamped  paid  by  the  bank  June  4,  1006. 
Hence  we  may  fairly  infer  from  all  the  depo- 
sitions that  the  check  to  Brock  was  not  de- 
livered to  him  until  the  chattel  mortgage  was 
lodged  for  record,  so  that  he  had  time,  after 
the  recording  of  the  mortgage,  to  get  from 
Elizabeth  to  Cranford  before  the  bank  closed 
for  business.  And  if  Brock  could  get  to  the 
bank,  so  could  the  clerk  Nolan.  But  the 
smaller  check  given  to  pay  the  note  In  the 
bank  is  stamped  as  having  been  paid  on  June 
5th,  a  day  later;  Now  the  clerk,  Nolan,  falls 
In  bis  affidavit  to  state  or  give  the  date  or 
hour  for  any  of  these  transactions.  He  sim- 
ply says  that  he  carried  out  his  instructions 
from  Mr.  Jones  as  to  the  giving  of  the  check 
to  the  bank  in  payment  of  Brock's  note,  and 
neglected  to  get  possession  of  the  note  itself. 
Jones  swears  that  on  June  4th  an  appoint- 
ment was  made  to  close  the  transactions  at 
the  Cranford  bank  on  the  afternoon  of  that 
day,  but  he  says  that  on  the  5th  of  Jane  be 
sent  Nolan  over  to  the  register's  office  at 
BUzabeth  to  verify  the  description  of  the  as- 
signment In  the  mortgage,  and  Nolan  found 
the  description  incorrect ;  that  he  (Jones)  then 
prepared  another  assignment,  and  procured 
the  execution  of  it  by  Smith  and  Its  record. 

A  careful  examination  of  these  carefully 
prepared  affidavits  on  the  part  of  Sperry  fall 
to  state^  except  by.  Inference^  Just  when  It 
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was  discovered  tbat  the  description  In  the 
first  assignment  by  Smith  to  Sperry  of  the 
liOngley-Brock  mortgage  was  erroneous.  Now 
If  we  ask  why  the  smaller  check  given  to  the 
bank  directly  was  not  stamped  paid  at  the 
same  time  that  the  larger  check  was  so 
stamped,  we  find  the  answer  In  the  clrcnm- 
stance  that  Nolan  discovered  the  error  when 
be  went  to  the  clerk's  o£Bce  to  lodge  the  pa- 
pers for  record  and  embraced  that  opportuni- 
ty to  examine  the  record  of  the  missing 
mortgage.  And  this  he  would  naturally  do,  for 
he  was  aware  undoubtedly  of  the  nonproduc- 
tion  of  the  older  mortgage  by  Smith  when  he 
attempted  to  assign  It  to  Sperry.  And  then 
having  discovered  this  error,  be  declined  to 
use  the  smaller  check  until  a  new  assignment 
was  prepared  and  executed.  This  being  done 
cm  the  morning  of  the  Sth  of  June,  that  sec- 
ond assignment  was  executed  and  recorded 
and  the  Bro(^  note  paid  and  stamped  accord- 
ingly. It  is  well  to  note  In  this  connection 
tbat  the  stamp  used  by  the  bank  in  marking 
notes  and  checks  paid  la  changed  every  mom- 
tag,  and  It  seems  quite  impossible  to  account 
for  the  smaller  check  bearing  the  stamp  of 
June  Sth  while  the  larger  chedc  bears  the 
stamp  of  June  4th  on  the  supposition  that 
they  were  both  i>ald  on  the  same  day.  Here, 
tbea,  is  evidence  tending  to  show  that  the 
clei^  Nolan  discovered  that  the  mortgage 
which  was  the  subject  of  the  assignment  was 
executed  by  Longley,  and  tbat  It  contained 
the  clause  describing  the  notes  accurately, 
adding  "whl<*  notes  were  given  for  a  part  of 
the  purchase  price  for  said  goods  and  chat- 
tels," and  the  same  expression  occurs  in  the 
affidavit  of  Mr.  Smith  In  that  mortgage; 
and  that  tttis  Information  was  probably  re- 
ceived by  Nolan  at  the  moment  of  the  deliv- 
ery of  the  chattel  mortgage  and  the  larger 
chedc  to  Brock.  This  was  in  ample  time  for 
him  to  have  halted  the  transaction,  either  by 
withholding  the  check  from  Brock,  or  stop- 
ping its  payment  at  the  bank. 

For  all  these  reasons  I  come  to  the  con- 
clusion that  Sperry  had  notice  of  such  facts 
and  circumstances  as  clearly  to  put  him  on 
inquiry  as  to  Longley's  Interest  tn  these 
chattels,  and  tbe  case  must  be  considered  on 
that  basis.  Bat  Sperry,  In  his  affidavit  pre- 
pared for  use  on  the  motion  for  injunction, 
states  that  be  first  commenced  foreclosure 
proceedings  on  the  $S0O  mortgage,  and  sbort- 
ly  after  also  proceeded  under  the  mortgage 
direct  from  Brock  to  him,  and  that  shortly 
after  that,  ascertaining  that  the  mortgage 
given  by  Brock  was  fatally  defective,  he 
had  abandoned  proceedings  under  that  and 
had  fallen  back  on  his  assignment  of  the 
smaller  mortgage.  But  It  Is  proper  to  say 
tbat  In  bis  answtf  he  claims  under  both  In- 
stmments. 

We  come  now  to  the  situation  of  tbe  com- 
plainant, Longley,  and  inquire  whether  he 
is  chargeable  with  notice  that  the  older 
mortgage  bad  been  assigned  to  anybody. 
And  In  the  first  place  it  was  broogbt  to  him 


by '  his  co-mortgagor,  Brock,  yrltb  fiie  seals- 
torn  off,  and  with  the  note  which  it  was 
given  to  secure  stamped  paid  by  tbe  bank. 
Now  it  seems  to  me  that  such  production  of 
the  mortgage  and  the  note  was  tbe  very  best 
evidence  that  the  whole  had  been  actually 
paid  and  discharged.  The  case  might  have 
been  different  If  the  note  had  not  been  pro- 
duced stamped  "paid"  by  the  bank.  In  this 
respect  the  case  is  in  marked  contrast  with 
the  famous  case  of  Harrison  ▼.  Johnson,  18 
N.  J.  Bq.  420,  s.  c.  on  appeal  Harrison  v.  New 
Jerttey  Bailroad  &  Transportation  Company, 
19  N.  J.  Eq.  488,  where  the  mortgage  was 
produced  without  the  bond  which  it  secured, 
OP  any  proof  of  its  payment,  and  under  cir- 
cumstances which  the  court  thought  put  the 
party  relying  upon  its  cancellation  upon  In- 
quiry. The  rule  Is  there  stated  with  great 
clearness,  and  acted  upon,  that,  if  the  debt 
Is  paid  the  mortgage  Is  gone  as  a  lien.  In 
the  case  on  appeal,  at  page  600  of  19  N.  J. 
Bq.,  CSblef  Justice  Beasley  uses  this  language: 
"For  It  is  clear,  I  think,  that  the  cshlblOon 
of  the  mortgage  did  not  show  that  the  debt 
secured  by  it  was  paid.  On  the  contrary,  It 
evinced  that  there  was  a  bond  outstanding 
which  was  tbe  legitimate  evidence  of  such 
Indebtednesa  The  mortgage  is  the  mere 
adjunct  of  the  bond,  which  Is  the  obligation 
manifesting  the  debt,  and  which,  wherever 
It  may  reside,  draws  Its  adjunct  to  It  It  Is 
common  knowledge  that  when  the  bond 
Is  assigned  it  carries  in  equity  the  mortgage 
security  with  it,  and  the  consequence  Is  that 
the  mortgage  Is  often  In  one  hand  and  the 
equitable  right  in  the  other." 

It  follows  in  this  case  that  the  assign- 
ment of  the  mortgage  without  the  transfer 
of  tbe  note  unpaid  with  It  amounted  to  noth- 
ing. Nor  can  I  perceive  that  the  fact  that 
the  note  and  mortgage  were  presented  by 
Brock  to  Longley,  tbe  one  with  the  seals 
torn  off  and  the  other  marked  paid,  two 
months  before  their  maturity,  ought  to  have 
put  Longley  on  any  Inquiry  or  excitable  sus- 
picion that  they  had  been  stolen.  My  rea- 
son is  that  the  exhibition  of  these  papers 
was  accompanied  by  a  proposition  to  buy 
Longley  out,  and  Longley  may  well  have  sup- 
posed that  Brock  had  prepared  himself  to 
deal  with  him  by  first  paying  the  note  on 
which  Longley  was  endorser.  And  here  It 
may  be  well  to  mention  that  If  anybody  was 
In  fault,  in  permitting  Brock  to  be  In  poa- 
session  of  the  mortgage  It  was  Smith,  for, 
as  we  have  ae&a,  he  knew  that  his  mall  was 
being  bandied  by  Brock,  and  yet  it  never 
occurred  to  him  that  Brock  might  have  been 
tempted  to  get  possession  of  the  mortgage. 
And  Sperry,  taking  tlUe  from  Smith,  not 
only  was  put  on  inquiry  as  to  the  actual 
possession  of  the  mortgage,  but  be  took  it, 
so  to  speak,  subject  to  whatever  negligence 
Smith  had  been  guilty  of  up  to  the  date  of 
the  assignment  But  be  all  that  as  It  may, 
there  can  be  no  doubt  that  Sperry,  through 
hU  attorney.    1.  "^PonslWe^^l^gf^ 
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coming  to  the  handi  of  Brock,  vrho  was 
thereby  enabled  to  practice  the  fraud. 

But  counsel  for  Sperry  rely  on  the  eighth 
section  of  the  chattel  mortgage  act  of  1902 
(P.  h.  1902,  p.  488).  which  provides  that 
chattel  mortgages  duly  recorded  shall  be 
Talid  against  the  creditors  of  the  mortgagors 
and  against  subsequent  purchasers  and  mort- 
gagees from  the  time  of  the  recording  there- 
of until  the  same  be  canceled  of  record. 
That  section  Is  a  repetition  of  section  9  of 
the  chattel  mortgage  act  of  1885  (P.  Ij.  1885, 
p.  319;  GesL  St  p.  2114),  and  the  object  of 
Its  insertion  In  the  original  act,  as  is  -well 
known,  was  to  change  the  old  law  which  pro- 
vided that  chattel  mortgages  must  be  filed 
and  refiled,  or  In  some  way  renewed,  every 
yiMT.  Besides  it  is  quite  impossible  to  aup- 
POM  that  the  Legislature  meant  to  validate 
a  mortgage  that  had  been  actually  paid. 
And  this  view  is  strengthened  when  we  ob- 
serve that  the  language  used  is  "creditors, 
subsequent  purchasers,  and  mortgagees," 
omitting  the  words  "In  good  faith,"  which 
are  found  in  section  4  of  the  revision  and 
the  corresponding  section  in  the  original 
statute.  That  this  is  the  correct  exiwsitlon 
of  this  section  of  the  statute  was  held  In 
Boe  V.  Medlng,  63  N.  J.  Eq.  360,  at  page  358, 
near  the  bottom,  30  Atl.  687,  at  page  59a 
But  the  counsel  for  the  defendant  relies 
upon  the  fact  that  there  was  an  assignment 
of  the  mortgage  on  record  before  Longley 
dealt  with  Brock  on  the  strength  of  his  pos- 
session of  these  securities  and  that  Longley 
Is  chargeable  with  notice  of  that  assignment 

The  complainant's  counsel  makes  two  an- 
swers to  this.  In  the  first  place,  that  the 
possession  under  the  circumstances  of  those 
securities,  especially  the  note,  was  a  dis- 
pensation to  Longley  of  any  duty  on  his 
part  to  examine  the  records.  He  knew  that 
bis  own  note,  secured  by  the  mortgage,  was 
paid.  His  co-mortgagor  brings  him  the  ether 
'  note  stamped  paid,  accompanied  with  the 
mortgage,  and  the  question  is,  why  should 
he  look  further  on  the  records?  I  am  unable 
to  understand  on  what  principle  he  could 
be  called  upon  to  inquire  any  farther.  And 
on  this  subject  much  of  what  was  said  by 
Enapp,  J.,  in  Heyder  v.  Bzcelslor  Building 
ft  Loan  Association,  speaking  for  the  Court  of 
Errors  and  Appeals  (42  N.  J.  Bq.  408,  at  page 
407,  8  Atl  310,  at  page  311, 59  Am.  Bep.  49),  ap- 
plies. The  opinion  of  Advisory  liaster  Wil- 
liams in  that  case  and  the  opinion  of  Wilson, : 
Master,  In  Harrison  v.  Johnson,  supra,  contain 
all  the  authorities  up  to  that  date.  The 
other  answer  made  by  counsel  tor  Longley 
to  the  argument  of  the  counsel  for  Sperry, 
based  on  the  assignment,  is  this:  That  nei- 
ther of  those  assignments  as  recorded  were 
entitled  to  record  because  not  acknowledged 
according  to  the  laws  of  New  Jaaey,  In  that 
the  certificates  of  acknowledgment  do  not 
contain  the  statement  that  the  contents  wa« 
made  known  to  the  party  acknowledging 
tlM  execution,  and  hence  their  record  Is  not 


constructive  notice.  Their  examination  veri- 
fies that  contention,  and  It  remains  to  be 
determined  what  efTect  must  be  given  to  It. 
The  chattel  mortgage  revision  of  1902  in 
its  sixth  section  provides  that  no  chattd 
mortgage  shall  be  recorded  until  Its  execution 
"shall  be  first  acknowledged  or  proved,  and 
such  acknowledgment  or  proof  certified 
theremi  in  the  manner  prescribed  by  the  act 
respecting  conveyances."  That  "act  respect- 
ing conveyances"  is  found  in  Pamph.  Laws 
1898,  p..  670  et  seq.,  and  tike  twenty-first  sec- 
tion provides  what  deeds  and  instmments 
may  be  acknowledged  and  recorded,  among 
which  are  "cliattel  mortgages,  assignments, 
releases,  and  discharges  thereof."  Hie  twoi- 
ty-second  section  provides  how  these  In- 
struments shall  be  acknowledged  and  the 
acknowledgment  certified.  After  enumer^ 
atlng  certain  oflScers  to  take  acknowledg- 
ments, it  proceeds  as  follows:  "Such  ofiicer 
having  first  made  known  the  contents  thereof 
to  such  party  making  such  acknowledgment, 
and  being  also  satisfied  that  such  party  is 
the-  grantor  In  such  deed  or  instnunent,  of 
all  which  the  officer  shall  make  his  certifl- 
cate  on,  under  or  annexed  to  said  deed  or 
instrument"  The  certificates  Iiere  In  ques- 
tion fall  In  both  of  these  respects.  Then  the 
fifty-third  section  provides  "that  any  deed, 
etc.,  which  shall  have  been  duly  executed, 
acknowledged  or  proved  and  certified  as 
aforesaid,  and  shall  have  been  duly  recorded, 
etc.,  such  record  shall  be  notice  to  all  sub- 
sequent Judgment  creditors,  purchasers  and 
mortgagees  of  the  execution  of  said  deed  or 
Instrument  and  the  contents  thereof."  The 
original  act  providing  for  the  assignment  of 
mortgages  of  real  estate  (Gen.  St  p.  2106^ 
i  81)  provided  that  where  a  mortgage  of 
lands  Is  assigned  and  the  assignment  re- 
corded, such  record  shall  be  notice  to  all 
persons  concerned  that  said  mortgage  is  ae 
assigned ;  and  further  that  If  the  assignment 
Is  not  recorded,  payments  made  to  the  as- 
signor in  good  faith  and  without  notice  of 
the  assignment  and  releases  of  mortgaged 
premises  shall  be  valid  in  tlie  absoice  of 
actual  notice.  It  will  be  observed  tliat  the 
language  above  quoted  from  sections  53  and 
54  of  that  act  respecting  conveyances  (1898) 
do  not  strictly  speaking,  apply  to  the  case 
In  hand,  and,  farther,  the  chattel  mwtgage 
act  of  1902,  respecting  chattel  mortgages, 
contains  no  clauses  such  as  I  liave  quoted 
relating  to  assignments  of  land  nuMtgagea. 
But  granting  that  the  sections  from  the  act 
respecting  conveyances  are  broad  enough  to 
apply  to  the  present  case,  we  are  then  met 
with  the  old  question  whether  an  Instrument 
deed,  mortgage,  or  contract  not  properly 
proved  or  acknowledged,  but  nevotheless  re- 
corded, is  constructive  notice  binding  on  a 
party  who  lias  no  actual  notice,  because  he 
thinks  it  not  worth  while  to  examine  the  pub- 
lic record.  My  examination  of  that  subject 
leads  me  to  the  conclusion  that  the  great 
weight  of  authority  and  reason  is  that  such 
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record  Is  not  constrnctlTe  notice.  I  6ha.ll  not 
take  time  or  space  to  cite  the  autliorities. 
They  are  largely  gone  Into  by  Mr.  Wade  In 
his  treatise  on  the  law  of  notice,  and  in  the 
varlons  treatises  on  mortgages.  Jones  on 
Chattel  Mortgages,  tf  247-248.  In  the  Amer- 
ican notes  to  Le  Neve  y.  Le  Neve,  2  White  & 
Tndor'8  Leading  Cases  In  Equity  (4th  Am. 
Ed.,  from  4tb  London  Ed.)  p.  206,  the  doctrine 
is  thus  stated:  "So  a  purchaser  need  not 
take  notice  of  an  instrument  which  does  not 
appear  to  have  been  proved  or  acknowledged 
in  accordance  with  the  statute" — citing  a 
large  number  of  cases. 

Counsel  for  Sperry  falls  back  upon  the 
well-settled  rule  that  a  mortgage  that  has 
been  paid  may  be  kept  alive,  notwithstanding 
such  payment,  to  secure  anotiier  creditor  of 
the  mortgagor,  or  may  be  appropriated  to  otfa- 
er  purposes  than  that  for  which  it  was  orig- 
inally executed  and  kept  alive  as  against  sub- 
sequent parties,  Incumbrancers,  or  purchas- 
ers. The  doctrine  is  a  familiar  one,  but  has 
no  application  here,  where  the  attempt  was 
made  to  keep  it  alive  by  only  one  of  the  mort- 
gagors, and  that  one  having  only  a  one-third 
Interest  in  the  chattels  mortgaged,  and  that 
one-third  interest  subject  to  the  superior  lien 
of  his  co-mortgagor  and  co-owner  for  any 
balance  dne  to  him  on  a  settlement  of  the 
partnership  affairs,  rurther,  in  order  to  up- 
hold the  mortgage  under  such  circumstances 
the  parties  to  the  novation  or  new  delivery  of 
the  mortgage  must  be  careful  not  to  do  or 
omit  anything  which  may  lead  a  subsequent 
purchaser  or  incumbrancer  to  the  Just  belief 
that  the  mortgage  has  been  discharged.  Here 
the  parties  to  the  attempted  assignment  of 
the  mortgage  permitted  the  leading  document, 
the  promissory  note  which  it  was  given  to  se- 
cure, to  come  to  hands  of  the  mortgagor  with 
evidence  on  its  face  that  It  had  been  paid, 
and,  not  only  that,  but  did  not  secure  posses- 
sion of  the  mortgage  itself.  Upon  this,  the 
most  important  part  of  the  case,  I  conclude 
that  Sperry's  case  falls,  and  that  he  can 
claim  no  relief  under  the  old  mortgage. 

We  come  now  to  the  larger  mortgage  from 
Brock  to  Sperry,  given  to  secure  the  whole 
$2,250.  The  Joint  ownership  of  the  property 
having  been  established  beyond  all  peradven- 
ture,  the  question  is,  what  effect  has  that 
mortgage,  or  what  effect  could  It  have  had, 
if  it  had  been  properly  and  lawfully  execut- 
ed? The  answer  is  plain  that,  as  in  favor  of 
any  person  having  notice  of  the  Joint  owner- 
ship and  quasi  partnership.  Its  only  effect  was 
to  convey  to  the  mortgagee  the  equitable  In- 
terest which  Brock  had  in  the  chattels  cov- 
ered by  it  after  the  affairs  of  the  partnership 
were  wound  up  and  the  actual  amount  com- 
ing to  Brock  ascertained.  In  other  words, 
Sperry  obtained  the  right,  and  no  more,  to 
have  the  partnership  wound  up  in  an  order- 
ly manner  and  to  receive  the  part  coming  to 
BrtK^.  Longley  had  the  superior  right  as  a 
partner,  to  enforce  his  general  lien  upon  the 
partnership  assets  to  secure  anything  that 


might  be  due  from  Sperry  to  the  partnership 
upon  a  winding  up.  But  counsel  for  Sperry 
puts  himself  upon  the  proposition  that  each 
partner  has  the  power  to  sell  and  dispose  of 
the  partnership  property.  It  is  familiar  law 
that  the  power  of  one  partner  over  the  prop- 
erty of  the  partnership  is  that  of  an  agent, 
and  is  confined  to  the  scope  of  the  partner- 
ship business.  It  would  be  absurd  to  hold 
that  one  partner  In  the  business  of  keeping  a 
Uvery  stable  would  have  the  implied  right, 
from  the  mere  fact  that  he  was  keeping  a 
livery  stable,  to  sell  out  the  whole  plant  and 
give  a  good  title  to  it  without  the  knowledge 
and  consent  of  his  partner,  and  the  same  con- 
sideration applies  to  the  mortgaging  of  it 
The  general  rule  is  stated  with  approximate 
accuracy  by  Vice  Chancellor  Beed  in  Carr  v. 
Hertz,  64  N.  J.  Eq.  127,  at  page  131,  33  Atl. 
194,  at  page  196,  a  case  cited  by  counsel  for 
Sperry  In  his  argument.  What  was  said  by 
the  learned  Vice  Chancellor  must  be  read  in 
connection  with  the  facts  of  the  case,  which 
was  an  attack  upon  certain  mortgages  giv- 
en by  one  partner  to  creditors  of  the  firm  for 
the  purpose  of  preferring  such  creditors 
against  other  creditors  of  the  firm,  and  those 
mortgages  were  set  aside  by  the  Vice  Chancel- 
lor, and  bis  decree  was  affirmed  (Hertz  t. 
Carr,  at  page  700  of  54  N.  J.  Eq.,  page  1117 
of  37  Atl.). 

Turning  to  the  present  case,  it  does  not  nec- 
essarily appear  that  it  was  a  part  of  the  busi- 
ness of  Longley  and  Brock  to  buy  and  sell 
horses  as  dealers.  But  presumably,  had 
Brock  sold  a  horse  and  carriage  apparently 
in  the  ordinary  course  of  business,  he  would 
have  passed  a  good  title.  That  however,  is 
quite  a  different  matter  from  executing  a 
chattel  mortgage  on  the  whole,  and  appro- 
priating the  proceeds  to  his  own  use.  This 
point  taken  by  counsel  for  Sperry  In  my  Judg- 
ment completely  fails. 

His  next  point  is  that,  although  there  Is 
what  In  law  amounts  to  no  affidavit  at  all 
annexed  to  the  mortgage,  still,  as  it  was  prop- 
erly acknowledged  and  recorded,  the  com- 
plainant being  merely  a  subsequent  purchas- 
er of  Sperry's  one-third  Interest  and  not  a 
creditor,  the  mortgage  is  not  Invalid  as 
against  him,  because  he  has  had  constructive 
notice  of  it  through  ttie  public,  record.  There 
is  undoubtedly  a  decided  difference  in  the 
standing  of  creditors  and  subsequent  pur- 
chasers under  the  statute  here  In  question,  as 
was  pointed  out  In  the  opinion  In  this  court 
in  Roe  V.  Meding,  53  N.  J.  Eq.  350.  33  AU. 
394,  and  the  cases  there  dted;  and  counsel 
relies  on  the  case  of  Bolce  v.  Conover,  54  N. 
J.  Eq.  631,  36  Atl.  402.  But  that  was  not  a 
case  where  the  prior  mortgage  was  attacked 
for  want  of  any  affidavit  made  according  to 
the  statute,  or  that  the  affidavit  which  was 
properly  made  by  one  of  the  mortgagees  was 
absolutely  untrue,  but  the  attack  was  made 
on  the  ground  that  the  affidavit  was  mislead- 
ing, and  the  consideration  therein  stated  was 
false  in  that  it  treated  a  mere  Indorsement  ta 
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the  mortgagee  as  an  tadebtedness  constltutlnc 
port  of  tbe  consideration,  and  tbat  tlie  re- 
mainder of  tbe  conalderatlon  was  a  debt  dve 
by  one  of  the  mortgagors  only.  For  tbat  rea- 
son  It  traa  held  to  be  an  improper  and  un- 
lawful attempt  to  prefer  creditors  and  fraud- 
ulent and  void  as  to  creditors.  But  as  to 
Mrs.  Bolce  It  was  held  good,  because  her 
mortgage,  though  subsequent  In  execution, 
was  given  by  the  same  mortgagors,  and  she 
had  foil  notice  of  the  prior  mortgage,  and 
was  therefore  not  a  "bona  fide  purchaser," 
but  must  content  herself  with  taking  wbat- 
erer  interest  the  mortgagors  had  when  they 
executed  their  mortgage.  Tbe  notice  to  Mrs. 
Boice  of  the  prior  mortgage  was  an  actual 
notice;  bence  tbe  question  still  remains 
whether  the  record  In  this  case  became,  In 
tbe  absence  of  any  actual  notice  to  Longley, 
constructive  notice  wblcE  binds  him.  Tbe 
mortgage  to  Sperry  was  properly  actmowledg- 
«d;  tbe  certificate  declares  that  the  contents 
were  made  known  to  Brock,  etc.  In  fact  tbe 
mortgage  was  a  New  Jersey  form  with  a  New 
Jersey  form  of  certificate.  Hence  it  was  en- 
titled to  record,  and  is  not  within  tbe  cat- 
^;ory  of  the  two  assignments  of  tbe  older 
mortgage,  whose  admowledgments  were  de- 
fective, and  it  only  ronains  to  Inquire  wheth- 
er, tmder  ovr  statute.  It  Is  constructive  notice; 
I  have  already  cited  a  part  of  the  twenty- 
first  section  of  the  act  respecting  conveyances 
of  1808,  which  shows  that  chattel  mortgages 
«r»  entitled  to  be  recorded.  By  the  fifty- 
tblrd  section,  if  properly  acknowledged  and 
recorded,  all  such  "Instroments  shall  be 
thereafter  notice  to  «U  subsequent  lodgment 
creditors,  pundiasers,  and  mortgagees  of  the 
execution  of  said  deed  or  instrument  and  of 
the  contents  thereof."  This  statute  Is  per- 
emptory, and  in  eCfect  declares  tbat  tbe  rec- 
ord of  tbe  Sperry  mortgage  was  notice  to 
Longley  of  the  existence  of  tbe  mortgage  and 
1^  contents. 

Counsel  for  Longley,  having  bis  attention 
called  to  tbis  aspect  of  the  case,  argues  that 
la  the  case  of  Bolce  ▼.  Conover,  supra,  Mrs. 
Bolce  bad  actual  notice  of  the  formw  mort- 
gage, and  he  attempts  to  distinguish  between 
actual  notice  and  tbe  constructive  notice  re- 
sulting from  registry.  The  language  of  tbe 
act  as  to  tbe  effect  of  registry  Is  explicit, 
"shall  be  notice,"  and  I  am  unable  to  dlstin- 
gnish  between  actual  notice  and  constructive 
notice  due  to  tbe  statute.  No  authority  was 
produced  by  counsel  to  sustain  his  argument 
in  tbat  respect,  and  in  my  judgment  to  sus- 
tain tbe  distinction  as  claimed  would  have 
tbe  effect  of  destroying  the  whole  of  tbe  reg- 
istry act  in  the  matter  of  notice. 

The  result,  then,  to  which  I  have  come  is 
tbis:  Tbat  Longley's  mortgage  is  the  first 
lien  on  the  two-tbirds  Interest  in  tbe  chat- 
tels,- and  also  that  Longley  has  a  partner's 
lien  on  tbe  other  one-tlilrd  for  any  amount 
which,  upon  taking  tbe  account.  It  may  be 
found  tbat  Brock  has  reduced  bis  propor- 
tionate share  in  the  property,  if  any,  by  over- 


draft. Tbe  evidence  does  not  show  bow  the 
amount  /or  wblcta  Longley  sold  bis  Interest 
to  Brock  was  arrived  at,  and  probably  tbe 
absence  of  Brock  from  tbe  state  will  render 
the  taking  of  the  account  very  difficult,  and 
perbaps  the  books  have  not  been  kept  in  such 
a  manner  as  to  render  It  possible  under  any 
circumstances. 

Be  tbat  as  it  may,  nnless  tbe  parties  can 
agree  upon  a  partition  of  the  fnnds  upon  a 
basis  of  two-tbirds  to  one-third,  or  some  oth- 
er basts,  an  account  must  be  taken.  I  will 
settle  tbe  decree  upon  notloeb  The  qnestiaa 
of  costs  Is  reserved. 


(Ti  N.  J.  K.  nu 
8PHAB    T.    LOCUST   WOOD   CEMBTTEET 
CO.  et  aL 

(Court  of  Chancery  of  New  Jersey.    April  22, 

1907.) 

1.  EXEHFTIORB— GUiETBltT    TjASDB—SAIM    OB 

FOBECLOSUBK. 

Act  April  8,  1875,  f  8  (Bevision,  p.  102; 
Oen.  St.  p.  SSO,  {  8),  exempts  from  sale  un^r 
execution  the  cemetery  lands  and  property  of 
any  association  formed  pursuant  to  tliat  act  or 
otberwiae  incorporated.  Complainant,  through 
his  attorney  In  fact,  sold  land  to  a  cemetery 
association  with  full  knowledge  that  it  was  for 
use  as  a  cemetery.  Heli,  that  he  was  prednded 
under  the  statnte  from  fotedosing  the  pnv- 
chaae-money  mortgage  on  the  land. 

2.  Sake— Statdtks— Repeai.. 

Act  March  14,  1851,  {  10  (P.  L.  1851,  p. 
257),  exempted  the  lands  of  cemetery  associa- 
tions formed  thereunder  from  sale  under 


Uon.    Act  April  8,  1875  (Revision,  pu  1396).  ._ 

pealefl  the  act  of  1851.    Act  March  fl,  1879  (P. 

L.  1879,  p.  818 ;  Gen.  St.  p.  360,  {  56).  amended 

section  10  of  the  repealed  act  of  1851.    Held, 

that  the  act  of  1879  does  not  repeal  the  act  of 

1875. 

8.  Sauk— Land  Covebbd  bt  Moktoaok. 

Act  April  8,  1875,  |  8  (Revision,  p.  108; 
Qtn.  St.  p.  350,  I  8),  exempting  treat  sale  under 
execution  the  cemetery  lands  and  pnqwrty  of 
cemetery  associations,  applies  only  to  land  of 
the  association  actually  brought  Into  nse  as  a 
cemetery,  thourb  Act  May  0,  1880  (P.  L.  1889, 
p.  418:  Gen.  St.  p.  S56,  |  40).  authorizes  the 
nolding  of  125  acres  for  cemetery  purposes. 
4.  Sequestration  —  EMroBoiNO    Decbkk    or 

FOBECLOSITBB— InOOUK       IltOK       CSUETKBT 

Lands. 

Act  March  21.  1881  (P.  L.  188L  9.  158; 
Gen.  St.  p.  353,  i  18),  provides  that  the  rents, 
etc.,  of  land  held  by  a  cemetery  association  may 
be  taken  and  seqaeetered  and  applied  to  tbe 
payment  of  judgments  against  the  association, 
and  the  court  of  chancery  may  appoint  a  re- 
ceiver to  take  and  apply  the  rents,  etc..  fw 
that  purpose.  BtU  tbat,  where  the  lands  of 
a  cemetery  assodation  not  used  as  a  cemetery 
are  sold  to  satisfv  a  mortgage  <»  the  entire 
tract  owned  by  the  association,  and  the  pro- 
ceeds are  Insnmcient  to  satisfy  the  amount  due, 
a  receiver  may  be  appointed  to  take  poaaesiion 
of  the  cemetery  tract  reserved  from  sale,  and 
sequester  the  income  for  application  to  the 
amount  remaining  due  under  the  decree  of  fore- 
closure. 

Suit  by  Charles  a  Spear  against  tbe  Lo- 
cust Wood  Cemetery  Company  and  others  to 
foreclose  a  purchase-money  mortgage.  De- 
cree rendered. 

The  bill  seeks  to  foreclose  a  pnrcbase-mon- 
egr  mortgage  mads  November  17,  1S02,  by  tbe 
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Locngt  Wood  Cemetery  Company  to  complais- 
ant The  defense  Is  made  by  the  provlsi(Hi8 
of  section  8  of  the  cemetery  act  of  1875  (Revi- 
sion, p.  102;  Gen.  St.  p.  350,  {  8)  that  the 
cemetery  lands  covered  by  the  mortgage  can- 
not be  sold  to  satisfy  the  mortgage  debt. 

Ftesaeh  &  Richards,  for  complainant.  J«lm 
B*.  Earned,  for  defendants. 

LEAMINO,  V.  C  Defoidant  liocost  Wood 
Cemetery  Company  was  Incorporated  April  29, 
1902,  under  the  general  corporation  act  The 
object  for  which  the  corporation  was  formed  is 
defined  in  its  certificate  of  Incorporation  as 
"to  maintain  cemetery  or  cemeteries."  No- 
vember 17,  1902,  complainant  conveyed  to 
defendant  Locust  Wood  Cemetery  Company 
the  tract  of  land  now  In  question,  and  at  the 
same  time  that  company  executed  to  com- 
plainant a  purchase-money  mortgage  on  the 
land  conveyed  to  secure  the  payment  of  a 
bond  given  by  the  company  for  a  part  of  the 
purchase  price.  Defendant  Locust  Wood 
Cemetery  Company  brought  into  use  as  a 
cemetery  a  portiqn  of  the  mortgaged  premises 
and  operated  as  a  cemetery  company  until 
November  17,  1901,  wben  125  acres  of  the 
mortgaged  premises,  including  the  part  In 
nse  as  a  cemetery,  was  conveyed  by  it  to  de- 
fendant Locust  Wood  Cemetery  Association, 
the  latter  corporation  having  been  formed 
under  the  cemetery  act  of  1876  (Revision,  p. 
100;  Oen.  St  p.  349)  for  the  purpose  of  taking 
over  that  portion  of  the  land.  The  present 
foreclosure  of  the  mortgage  is  resisted  as  to 
the  125  acres  conveyed  to  the  lattef'  company 
under  the  claim  that  the  statnte  exempts  the 
land  from  sale. 

Section  8  of  the  act  of  April  8,  1875  (Re- 
vision, p.  102 ;  Oen.  St  p.  800,  I  S),  exempts 
from  sale  tmder  execution  "the  cemetery 
lands  and  property"  of  any  association  form- 
ed pursuant  to  that  act  "or  otherwise  incor- 
porated." This  section  Is  substantially  the 
same  as  section  10  of  the  act  of  March  14, 
1851  (P.  L.  1851,  p.  267).  As  is  snggested  in 
Rosedale  Cemetery  Association  v.  Linden 
Township  (N.  J.  Sup.)  63  Atl.  904,  the  pnr^ 
pose  of  this  legislation  Is  the  protection  and 
preservation  of  the  places  where  the  dead 
are  burled. 

The  contention  is  made  on  behalf  of  com- 
plainant that  the  present  mortgage,  as  a  pur- 
diase-money  mortgage,  will  be  protected  from 
the  operation  of  the  section.  This  contention 
cannot  prevail.  If  complainant  coold  be  said 
to  occupy  the  position  of  one  who  had  taken 
a  mortgage  <m  lands  not  devoted  to  use  as 
a  cemetery,  I  entertain  no  donbt  that  the  sub- 
sequent dedication  of  the  land  to  cemetery 
purposes,  without  the  consent  of  the  mortga- 
gee, could  not  under  our  OonstitntlMi,  operate 
to  Impair  the  mortgage  security.  But  it  is  im- 
possible to  give  to  complainant  the  benefit  of 
that  status.  Tiie  evidence  disclosed  that  the 
cemetery  company  tentative  arranged  with 
complainant's  attorney  in  fact  for  the  par- 
diase  of  this  land  tta  use  as  a  cemetery  sev- 


eral months  prior  to  the  sale,  and  that  com- 
pany was  permitted  by  complainant's  attoi^ 
ney  in  fact  (who  afterwards  conveyed  the 
land  for  complainant)  to  take  possession  and 
lay  out  a  portion  of  the  land  into  cemetery 
lots  as  early  as  August,  1902,  and  during 
that  time  the  attorn^  in  fact  referred  to 
was  a  member  of  the  conetery  company.  It 
is  entirely  clear  that  the  sale  of  the  land 
was  made  by  complainant  through  the  attor- 
ns in  fact,  to  the  cemetery  company,  with 
full  lutowledge  that  it  was  for  use  as  a  ceme- 
tery, and  the  mortgage  must  be  regarded  as 
having  been  acc^ted  by  complainant  with  a 
full  knowledge  of  and  acqalescence  in  the 
proposed  use  of  the  land.  Dnder  these  dr- 
comstances  the  rights  of  the  mortgagee  can- 
not properly  be  considered  as  free  from  the 
harden  Imposed  by  the  statute. 

The  contention  Is  also  made  that  the  pro- 
visions of  section  8,  above  referred  to,  are 
superseded  by  an  act  of  March  14, 1879  (P.  L. 
1879,  p.  318;  Oen.  St  p.  860,  I  56).  The  act 
of  1879  is  a  supplement  to  the  act  of  1861, 
above  referred  to,  and  amends  section  10  of 
that  act  The  act  of  1861  was  repealed  in 
1875.  The  curious  legislation  thus  presented 
Is  an  amendment  of  a  repealed  statute.  In 
the  consideration  of  this  statute  In  Newark  v. 
Mount  Pleasant  Cemetery  Company,  58  N.  J. 
Law,  168,  178,  83  AtL  896,  the  Court  of  Ap- 
peals finds  no  legislative  intent  to  apply  Its 
provisions  to  cemetery  corporations  otner 
than  those  incorporated  under  the  act  of 
1851. 

Having  reached  the  conclusion  that  section 
8  of  the  act  of  1675  operates  to  ex«npt  "the 
cemetery  lands  and  property"  of  defendants 
fromi  sale  under  a  decree  of  foreclosure  of 
the  mortgage  held  by  complainant  it  becomes 
necessary  to  determine  whether  all  the  land 
covered  by  the  mortgage  is  ao  exempt  and, 
If  not  what  part  thereof. 

The  evidence  discloses  that  bat  a  small  por- 
tion of  the  land  covered  by  the  mortgage  has 
been  brought  into  use  as  a  cemetery.  About 
100  burial  lots  have  been  sold,  and  about  80 
Interments  Iiave  been  made.  The  contention 
is  made  that  as  the  act  of  May  9,  1889  (P. 
L.  1889,  p.  418;  Oen.  St  p.  356,  f  40),  au- 
thorizes 126  acres  to  be  held  for  cemetery 
purposes,  and,  as  that  exact  acreage  was  ac- 
cordingly conveyed  to  the  Locust  Wood  Cem- 
etery Association,  the  entire  125  acres  will  be 
exempted  from  sale.  This  contention  cannot 
be  maintained.  The  exempting  section  (sec- 
tion Si  defines  as  exempt  from  taxation  and 
also  from  sale  under  execution  "the  cemetery 
lands  and  property"  of  the  association.  I 
think  that  the  only  reasonable  construction 
of  the  language  used  is  that  the  land  In- 
tended by  the  Legislature  to  be  exempted 
from  taxation  and  fran  sale  under  execution 
is  the  land  actually  brought  into  use  for  cem- 
etery purposes.  With  no  limitation  at  that 
time  existing  upon  the  quantity  of  land  which 
a  cemetery  company  could  own,  the  legisla- 
tive Intent  to  excoapt  from  taxation  aad 
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from  sale,  all  lands  which  cemetery  companies 
might  acquire  cannot  be  reasonably  assumed 
from  the  language  used.  The  natural  signif- 
icance of  the  words  "cemetery  lands,"  as  well 
as  the  manifest  purpose  of  the  legislation, 
indicates  an  intention  to  extend  the  exemp- 
tions only  to  lands  actually  used  for  cemetery 
purposes.  This  view  of  the  legislative  pur- 
pose led  the  Supreme  Court,  in  Rosedale  Cem- 
etery Association  v.  Linden  Township,  supra, 
to  construe  the  word  "property,"  as  used  in 
this  section,  as  Inapplicable  to  personal  prop- 
erty. 

The  view  here  taken  renders  necessary 
the  ascertainment  by  exact  boundaries  of 
the  lands  which  shall  not  be  subject  to  the 
decree  of  sale.  For  that  purpose  a  master 
will  be  appointed  whose  duf^  it  will  be  to  as- 
certain and  report  the  boundaries  of  the  land 
which  Is  in  use  for  burial  purposes.  Upon 
the  confirmation  of  that  report  a  decree  will 
be  made  for  the  sale  of  the  remainder  of  the 
land  in  satisfaction  of  the  amount  due  on 
the  mortgage  held  by  complainant.  If  the 
proceeds  of  sale  are  not  sufficient  to  satisfy 
the  amount  due,  a  receiver  may  be  appointed 
pursuant  to  the  act  of  March  21,  1881  (P.  L. 
1881,  p.  158;  Gen.  St  p.  353,  {  18),  to  talce 
possession  of  the  cemetery  tract  reserved 
from  sale,  and  sequester  the  income  for  appli- 
cation to  the  amount  remaining  due  under 
the  decree  of  foreclosure. 


(7S  N.  J.  U  106) 

Mclaughlin  v.  mator  and  council 
op  citi  of  baxonnb. 

(Sapreme   Court    of   New    Jersey.     June    10, 
1907.) 

MURIOIFAI.     COBPORATIONS— BuiIiDIRa     CON-' 

TOAcrrs— OoNSTBucTiON — Liability  iroa  Ex- 

TBAS. 

The  plaintift  brought  suit  to  recover  of  a 
city  municipality  the  balance  due  on  a  contract 
for  piumbiug,  gas  fitting,  etc.,  in  a  new  police' 
station  house,  and  also  for  a  bill  of  charges 
for  extra  work  outside  of  the  specifications. 
The  payment  of  the  extras  was  resisted  on  the 
ground  that  they  were  not  ordered  as  required 
by  the  provisions  of  the  contract.  There  was  • 
clause  in  that  writing  which  prohibited  any 
^xtra  work  being  done  without  a  resolution  of 
the  city  council,  and  an  express  agreement  in 
writing  between  the  parties  as  to  the  cost  to 
be  added  to  the  contract  price  tor  the  same. 
k  further  provision  in  the  instrument  under 
the  heading  of  "Subcontractor  Notice"  was  that, 
(Iiould  the  owner  at  any  time  desire  any  varia- 
tion of  the  work  or  any  additional  work  exe- 
cuted, the  same  might  lie  proceeded  with  after 
the  architect  or  owners  should  order  the  same, 
in  writing,  stating,  when  possible,  the  price  to 
t>e  paid  thereto.  At  the  trial  the  court  directed 
a  verdict  for  the  extras,  if  the  evidence  showed 
the  architect's  order  in  writing  for  the  extra 
work  without  a  resolution  of  the  city  being 
first  passed  authorizing  the  same.  Held,  on  re- 
view, that  the  latter  proviso  applied  to  subcon- 
tractors only,  and  that  the  proviso  first  named 
was  binding  upon  the  contracting  parties  here, 
and  that  unless  plaintiff  would  remit  from  the 
verdict  the  amount  of  the  extras  it  must  be 
set  aside  and  a  new  trial  granted. 


(Syllabus  by  the  Court.) 


Action  by  Jdbn  T.  McLaughlin  against  the 
mayor  and  council  of  the  city  of  Bayonne. 
Verdict  for  plaintiff.  Role  to  show  cause 
made  absolute  on  conditions. 

Argued  February  term,  1907,  before  FORT, 
PITNEY,  and  HENDRICKSON,  JJ. 

Elmer  W.  Demarest,  for  the  rula  William 
D.  Edwards,  opposed. 

HENDRICKSON,  J.  The  plaintiff  obtain- 
ed a  verdict  in  the  above  cause  at  the  Hudson 
circuit  for  $1,713.39.  Of  this  amount  $1,406.- 
59  was  admitted  to  be  due  the  plaintiff  for 
the  balance  due  him,  with  interest,  under  a 
contract  with  the  city  for  plumbing,  gas  fit- 
ting, and  heating  in  the  police  station  house 
lately  erected  in  said  city.  The  balance  of 
the  verdict  ($307.80)  represents  a  charge  for 
certain  extras  incurred  by  variations  and  ad- 
ditions to  the  work  provided  by  the  specifica- 
tions; the  payment  of  which  is  resisted  by 
the  city  on  the  ground  that  no  legal  liability 
for  such  payment  exists,  and  that  none  was 
shown  at  the  trial.  The  plaintiff  claims  that 
the  items  for  extra  work  were  incurred  In 
accordance  with  the  provisions  of  the  con- 
tract It  is  therein  provided  that  such  al- 
terations or  additions  may  be  made,  should 
the  city  through  its  committee  during  the 
progress  of  the  work  so  desire;  the  contract 
price  to  be  added  to  or  subtracted  from  ac- 
cording to  changes  made  with  the  proviso 
added  "that  no  extra  work  shall  be  had  or 
done  without  a  resolution  of  said  city  and 
an  express  agreement  in  writing  between  the 
parties  hereto  as  to  the  cost  to  be  added  to 
the  price  of  this  contract  because  of  such  ex- 
tra woiic"  There  was  a  further  clause  In 
the  contract  under  the  heading  "Subcontract- 
or Notice,"  which  reads  as  follows:  "Should 
the  owner  at  any  time  desire  any  varlatioD 
of  the  work  as  planned  and  specified,  or 
should  the  owners  desire  any  additional  work 
executed,  the  same  shall  be  proceeded  with, 
after  the  architect  or  owners  shall  order  It 
in  writing,  and  stating  when  possible  tbe 
price  to  be  paid  thereto." 

The  case  shows,  and  It  is  admitted,  that 
the  extra  work  was  not  authorized  by  a 
resolution  of  the  mayor  and  council  of  tbe 
city,  Init  that  it  was  ordered  by  the  architect 
In  writing.  When  the  learned  trial  Judge 
came  to  deal  with  the  case  in  bis  charge,  he 
instructed  the  Jury  that  as  to  the  legal  ques- 
tion raised  whether  any  recovery  can  be  had. 
without  such  a  resolution  or  wheth»  und^ 
a  later  clause  in  the  contract  the  plaintiff  Is 
entitled  to  rely  upon  the  mere  writing  of  tbe 
architect,  he  had  resolved  that  question  for  the 
present  in  favor  of  the  plaintiff,  and  directed 
the  Jury  that  1'  ^ey  found  the  orders  were 
given  by  the  architect  in  writing  and  that 
the  work  was  done  properly  and  the  charges 
for  those  items  were  either  fixed  by  the  writ- 
ing or  were  reasonable  charges,  they  should 
find  those  amounts  in  favor  of  the  plaintiff  in 
addition  to  the  balance  of  the  coatract  prioe^ 


jice  of  the  coatract  price 
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We  think  there  was  error  In  this  construction 
of  the  contract  In  question.  Onr  Tlew  Is  that 
the  proylsion  flrst  named  applied  to  this  con- 
tract, and  that  the  other  provisions  apply 
to  subcontractors  only,  declaring  their  obliga- 
tion to  the  contractor  and  to  the  owner.  And 
by  fair  Intendment  we  think  the  phrase  in 
the  subcontractor  notice,  "should  the  owners 
desire  any  additional  work  executed,"  im- 
ports that  the  desire  of  the  owners  in  this 
case  should  be  evidenced  by  a  resolution  of 
council  as  provided  In  the  main  portion  of 
the  contract 

But  the  plalntitr  contends  also  that  the 
verdict  should  be  sustained  on  the  ground  of 
ratification ;  that,  as  the  evidence  shows  that 
the  city  council  by  paying  the  bill  of  the  ar- 
chitect for  his  5  per  cent  commission,  the 
cost  of  the  work  which  included  the  Item  of 
extras,  this  amounts  to  a  ratification  of  the 
extra  work,  or  at  least  was  evidence  from 
which  a  Jury  could  infer  ratification.  With- 
out expressing  any  opinion  upon  the  merits 
of  this  question,  it  is  proper  to  say  that  it  Is 
not  now  before  us  for  the  reason  that  the 
trial  judge  expressly  charged  the  jury  to  the 
contrary  of  this  contention,  and  we  cannot 
sustain  the  verdict  on  a  legal  theory  directly 
opposed  to  the  Judge^s  Instructions,  for  that 
would  deprive  the  city  of  its  right  of  review. 

The  result  is  that  the  rule  to  show  cause 
must  be  made  absolute,  unless  the  plaintiff 
will  consent  to  remit  $307.80  from  the  amount 
of  the  verdict  If  the  plaintiff  will  so  remit 
the  mie  will  be  discharged.  In  any  event  the 
city  Is  entitled  to  costs  upon  this  rule. 


(78  N.  J.  Bq.  228) 

ARMSTRONG  v.  FISHER  et  al. 

{Court  of  Chancery  of  New  Jersey.     May  25, 

1907.) 
MoBTOAGES  —  FoBECLOsuBB— Costs— Seabch- 

ING    TrPLE. 

Under  F.  Ij.  1906,  p.  269,  providing  that 
a  purchaser  of  real  estate  at  foreclosure  sale, 
etc.,  shall  be  reliev^  from  his  bid  if  before  de- 
livery of  the  deed  he  satisfy  the  court  of  the 
existence  of  any  snbstantial  defect  in  or  clond 
on  the  title  which  would  render  the  title  un- 
marketable, or  of  the  existence  of  any  lien  or 
incumbrance  thereon,  unless  a  reasonable  de- 
scription of  the  estate  or  Interest  to  be  sold  and 
of  uie  defects  in  the  title  and  liens  or  incum- 
brances thereon,  with  the  approximate  amount 
thereof,  be  inserted  in  the  notices  and  advertise- 
ments of  sale  and  in  the  conditions  of  sale, 
expenses  incurred  in  procuring  searches  show- 
ing the  state  of  a  title  since  the  date  of  a 
mortgage  were  necessary  for  the  proper  foreclo- 
sure thereof,  and  taxable  under  rule  113a  in 
favor  of  the  party  foreclosing  the  mortgage, 
though  expenses  incurred  in  searching  the  title 
anterior  to  the  date  of  the  mortgage  were  not 
taxable. 

SEid.  Note.— For  cases  in  point  see  Cent  Dig. 
.  85,  Mortgages,  |  1662.] 

Bill  by  Roland  D.  Armstrong  against  Agnes 
Fisher  and  others.  Heard  on  bill,  answer, 
replication,  and  proofs.  Decree  for  defend- 
ants in  part 

Condict  Condict  te  Boardman,  for  com- 
plainant   Tennant  &  Haight  for  defendant 


GARRISON,  V.  0.  It  is  not  necessary  to 
advert  to  the  issues  raised  and  decided  in 
this  suit  The  only  question  to  be  determin- 
ed is  one  of  costs.  The  suit  is  one  to  fore- 
close a  mortgage  held  by  the  complainant 
and  the  solicitor  of  the  complainant  caus- 
ed, not  only  the  customary  searches  to  be 
made  from  the  date  of  the  mortgage,  but 
also  searched  the  title  anterior  to  the  date 
of  the  mortgage  for  the  purpose  of  disclosing 
any  defects  in  or  liens  or  Incumbrances  there- 
on. His  purpose  in  doing  this  was  so  that 
he  could  insert  in  the  notice  of  sale  and  in 
the  conditions  thereof  a  reasonable  descrip- 
tion of  the  defects  In  the  title  and  the  Ilena 
or  incumbrances  thereon,  so  that  the  pur- 
chaser at  the  sale  could  not  be  relieved  of  his 
bid  on  account  of  the  existence  of  such  de- 
fects, liens,  or  incumbrances.  The  insertion 
in  the  notice  of  sale,  and  in  the  conditions 
thereof,  of  the  existence  of  the  defects  In  the 
title  and  of  the  liens  and  Incumbrances  there- 
on has  the  effect  of  preventing  the  purchaser 
from  obtaining  relief  from  his  bid  by  force 
of  the  statute  (P.  U  1906,  p.  269). 

The  solicitor  of  the  complainant  requested 
.  me  to  certify,  in  pursuance  of  rule  113a,  that 
in  my  opinion  the  certificates  of  search  pre- 
sented by  him  were  necessary  for  the  proper 
foreclosure  of  his  mortgage,  upon  which  cer- 
tificate he  could  obtain  the  taxation  of  the 
same  in  his  costs.  I  will  certify  that  the 
expense  Incurred  \n  procuring  searches  show- 
ing the  state  of  the  title  since  the  date  of 
the  mortgage  wero  necessary  for  the  proper 
foreclosure  thereof,  and,  therefore,  under  rule 
113a  and  the  statute  (P.  L.  1902,  p.  540)  are 
properly  taxable  in  favor  of  the  complainant 
I  cannot  certify  that  the  expenses  incurred 
for  searching  the  title  anterior  to  the  date 
of  the  mortgage  are  taxable. 

The  complainant  contends  that  these 
search  fees  should  be  included,  because  they 
were  rendered  necessary  by  the  statute  above 
referred  to  (P.  L.  1906,  p.  269).  I  do  not 
concur  in  this  view.  In  my  View,  that  statute 
does  not  cast  any  duty  upon  the  complain- 
ant or  upon  any  of  the  parties  in  the  suit, 
but  does  extend  to  each  of  them  a  privilege. 
Before  the  enactment  of  this  suit  a  pnrdiaser 
at  a  Judicial  sale  In  New  Jersey  took  such 
title  as  the  proceedings  showed,  and  could 
not  claim  to  be  relieved  because  of  the  exist- 
ence of  prior  incumbrances  or  of  detects  in 
the  title.  The  effect  of  this  statute  is  to 
prevent  the  bidder  or  purdiaser  from  being 
relieved,  if  the  defects  In  the  title  and  the 
liens  and  incumbrances  thereon  are  brought 
to  bis  notice  before  the  salew 

In  my  view,  therefore,  any  one  who  desires 
to  bring  these  things  to  the  notice  of  the  In- 
tending purchasers  may  do  so,  but  It  Is  not 
the  duty  of  any  one  to  do  so.  A  mortgage 
may  be  foreclosed,  and  the  equity  of  redemp- 
tion disposed  of,  and  the  title  which  a  sale 
under  the  mortgage  Is  capable  of  conveying 
be  conveyed,  without  necessarily  searching 
I  back  of  the  date  of  the  mortga 
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tbe  interest  of  the  complainant  to  have  tiie 
Bale  under  such  conditions  tliat  the  purchaser 
cannot  be  relieved  of  bis  bid  because  of  de- 
fects, etc.,  then  the  complainant  may  serve 
his  own  interest  by  searching  for  defects, 
liens,  and  incumbrances,  and  may  cause  no- 
tice of  the  same  to  be  given.  In  like  man- 
ner, in  my  view,  any  of  the  other  parties  may 
avail  themselves  of  the  privilege  extended  by 
this  statute. 

I  conclude,  therefore,  that  coats  for  such 
searching  may  not  t>e  taxed  In  favor  of  any 
party  without  legislative  sanction ;  and  I  do 
not  find  any  present  legislation  sanctioning 
the  same. 


(75  N.  J.  L.  75) 

SHAFEB  V.  LEHIGH  VALLEY  R.  €«3.  OP 

NEW  JERSEY. 

(Supreme  Court  of  New  Jersey.    June  17, 1907.) 

IUii.itoADS  — Accident  at  Cbossirq— Open 
Gates. 

Wlule    open    gates    are    an    invitation    to 
cross,  they  do  not  excuse  a  traveler  approach- 
ing a  railway  crossing  from  looking  or  listen- 
ing, or  both,  where  either  would  t>e  effective. 
SE!d.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  41,  Railroads,  {  1072.] 
(Syllabus  by  the  Court.) 

Action  by  Oscar  W.  Sbafer  against  the 
Lehigh  Valley  Railroad  Company.  Verdict 
for  plalntiC  Rule  to  show  cause  discharged, 
unless  pialntilC  remits  portion  of  damages 
recovered. 

Argued  February  term,  1907,  before  FORT, 
HBNDRICKSON,  and  PITNEY,  JJ. 

H.  B.  Herr  and  Smith  &  Gray,  tor  tha 
rule.    William  0.  Oebhard,  opposed. 

FORT,  J.  In  this  «ase  but  two  qpeattons 
are  argued  on  the  brief  as  grounds  for  a 
new  trial:  tbe  first  being  tbe  refusal  of  the 
court  to  nonsuit  We  think  that  this  refusal 
was  right. 

At  tbe  point  where  the  plaintifT  was  In- 
jured there  were  seven  tracks  at  grade.  On 
either  side  of  the  roadway  there  were  gates. 
Those  gates  were  operated  by  a  man  in  tbe 
tower.  The  plaintiff  was  a  baker,  and  on  the 
morning  In  question  was  crossing  the  tracks 
in  his  baker  wagon,  and  as  he  approached 
the  tracks  the  gates  were  up.  Three  of  the 
tracks  at  the  side  of  the  railway  from  which 
the  plaintiff  approached  were  sidings.  The 
two  tracks  on  the  opposite  side  of  tbe  road- 
way were  the  main  tracks.  Upon  the  sid- 
ings there  were  standing  cars  to  obstruct  the 
view  of  tbe  plaintiff  from  the  direction  from 
which  the  train  that  hit  him  came.  The 
train  was  going  rapidly,  concededly  at  the 
rate  of  85  to  40  miles  an  hour,  probably  fast- 
er. There  were  also  distracting  dangers  at 
the  crossing  at  the  time  the  plaintiff  was 
going  over,  consisting  of  a  drill  engine 
switching  or  handling  cars  bat  a  short  dis- 
tance away  and  which  the  plaintiff  was  ob- 
•erring.     Open  gates  are  an  Invitation  to 


cross.  Although  they  do  not  excuse  a  fall- 
nre  on  the  part  of  the  traveler  either  to 
look  or  listen,  yet  open  gates  under  such  cir- 
cumstances are  clearly  evidence  of  the  neg- 
ligence of  the  agents  of  the  defendant  com- 
pany, and,  whether  the  plaintiff  exercised 
reasonable  care  and  prudence,  or  that  care 
and  prudence  which  was  required  of  him  nn- 
der  the  circumstances  surrounding  him,  was 
a  question  for  the  Jury.  So,  In  any  view, 
the  court  rightly  refused  to  ncmsuit 

Tbe  other  ground  urged  for  a  new  trial  to 
the  suggestion  that  tbe  damages  were  excess- 
ive. The  verdict  was  for  fl8,00a  We  tbink 
the  damages  Wei's  excessive.  The  plaintiff 
was  seriously  injured  undoubtedly,  bat 
whether  the  serious  character  of  the  injury, 
which  still  exists,  Is  to  obtain  for  all  tbe 
life  of  the  plaintiff.  Is  not  clear.  The  earn- 
ing capacity  of  the  plaintiff  was  much  mote 
than  capitalized  by  the  verdict. 

This  disposition  will  be  made  of  this  case: 
Tbe  rule  to  show  cause  will  t>e  discharged, 
unless  the  plaintiff  will  consent  to  remit  all 
damages  recovered  In  excess  of  $10,000,  andi, 
upon  the  further  condition  that.  If  the  plain- 
tiff does  not  consent  to  thus  remit  and  to 
this  reduction,  tbe  defendant  may  have  a 
new  trial  upon  the  condition  that  it  concede 
liability  in  the  case  and  consent  to  go  to  trial 
upon  the  question  ot  the  quantum  of  dam- 
ages otdy. 

Catt.J.U  im 
STONE  V.  NEW  JERSEY  A  H.  R.  RY.  * 
FERRY  CO. 

(Supreme  Court  of  New  Jers^.    Jane  10k 
1907.) 

INS0BAWCE— MUTUAI,   ASSESSUXNT  COttPART— 

Insolvenct— Set-OIt  oir  Mbxbeb. 

A  memtier  of  an  insolvent  mutual  aa- 
sessment  insurance  company  cannot  set  off  a 
debt  dae  him  for  a  loss  under  a  policy  against 
assessments  due  from  him  to  the  company  to 
pay  losses,  even  though  the  company  is  • 
foreign  corporation,  and  the  suit  to  recover 
tbe  assessments  is  brought  by  a  fordgn  re- 
ceiver. 

(Syllabus  by  the  C^onrt.) 

Action  by  Theodore  W.  Stone,  receiver, 
against  the  New  Jersey  &  Hudson  Jiiver 
Railway  &  Ferry  Company.  Motion  to  strike 
out  notice  of  set-off  granted. 

Argued  February  term,  1907,  before  G-AB- 
BISON,  SWAYZE,  and  TRENCHARD.  JJ. 

Linton  Satterthwait,  for  the  motion.  Ed- 
mund W.  Wakelee  and  Wendell  J.  Wright, 
opposed. 

SWAYZE,  J.  The  plaintiff  Is  a  recover  ot 
a  mutual  assessment  insurance  company  of 
Pennsylvania,  appointed  by  a  court  of  that 
statew  The  actl<m  Is  brought  to  recover  as- 
sessments upon  a  policy  of  insorance.  l%e 
defendant  seeks  to  set  off  a  sum  doe  to  It  for 
losses  covered  by  the  policy.  Tlie  qnestioa 
raised  by  tbe  motl<ni  la  whether  there  is  a 
right  of  set-off. 
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The  right  of  Mt-off  as  against  the  receiver 
of  an  InsolTent  corporation  does  not  rest 
upon  the  statute  of  set-off,  but  upon  the  pro- 
vision at  the  corporation  act  authorizing  the 
receiver  to  settle  debts  due  the  company  up- 
on such  terms  as  he  shall  deem  Just  and 
beneficial  to  the  corporation,  and  in  case  of 
mutual  dealings  to  allow  Just  set-offs.  Re- 
ceiver V.  Paterson  Gaslight  Co.,  28  N.  J. 
lisw,  283. 

Whether  the  allowance  of  such  a  set-off 
as  Is  here  claimed  Is  just  or  not  depends 
upon  the  contractual  relations  between  the 
insolvent  company  and  the  defendant  The 
contntct  Is  found  in  the  defendant's  appllcar 
ttons  and  In  the  policies  issued  thereon,  all 
of  which  are  In  the  same  terms.  By  the  ax>- 
plications  the  defendant  applies  for  membetw 
ship  and  insurance.  By  the  policies,  it  is 
entitled  to  share  In  dividends  declared  by 
the  dlreeton  of  the  iasolvent  association, 
and,  in  case  tlw  fixed,  premium  late  charged 
by  the  asaodatltm  is  insufficient  to  pay  loss- 
es, becomes  liable  to  pay  a  pro  rata  ad- 
ditional snm  to  make  up  the  deficiency,  not 
exceeding  6  per  centum  of  its  gross  traffic 
receipts. 

Under  such  a  contract  the  relation  of  the 
defendant  to  the  association  is  twofold:  It 
Is  assured  thereby,  and  hence  a  possible 
creditmr;  It  is  a  member  of  the  assoclatiott, 
and  hence  a  quasi  partner  In  the  enterprise. 
The  present  suit  Is  to  enforce  the  liability  of 
the  defendant  in  the  character  of  member. 
The  set-off  is  a  claim  in  its  character  of 
creditor.  The  injustice  of  allowing  one  mem- 
ber of  a  mutual  insurance  company  upon  the 
assessment  plan  to  escape  liability  to  con- 
trlbnte  to  the  common  fund,  and  thereby  ob- 
tain an  advantage  over  his  fellow  members, 
all  of  whom  embarked  in  the  same  enter- 
prise presumably  on  equal  terms,  and  of 
allowing  one  creditor  of  an  insolvent  com- 
pany to  be  preferred  over  other  creditors 
merely  by  reason  of  his  llablli^  to  contri- 
bute toward  the  payment  of  the  losses  of 
all,  is  manifest  The  authorities  seem  quite 
unanimous  against  allowing  a  set-off  in  such 
a  case.  One  of  the  early  cases  is  Hillier  v. 
Alleghany  Mutual  Insurance  Ca,  S  Fa.  470, 
46  Am.  Dec.  056.  This  was  followed  in 
Lawrence  v.  Nelson,  21  N.  Y.  168.  Although 
the  precise  question  has  never  been  decided 
In  this  states  a  somewhat  similar  question 
was  presoited  to  Chancellor  Runyon  (Yan- 
atta  T.  New  Jersey  Ifutual  Life  Insurance  Co., 
81  N.  J.  Eq.  16,  23)  with  the  same  result  The 
New  York  and  Pennsylvania  caoes  above  cit- 
ed have  been  relied  on  as  authority  by  the 
Court  of  Errors  and  Appeals.  Hannon  v. 
Williams,  84  N.  J.  Eq.  255,  38  Am.  Rep.  878. 
This  was  a  case  where  a  depositor  In  a  sav- 
ings bank  was  refused  a  set-off  of  her  de- 
posit against  her  indebtedness.  Although 
her  Indebtedness  to  the  bank  was  upon  bond 
and  mortgage,  this  fact  was  not  relied  on. 
The  set-off  was  refused  upon  the  ground  that 
the  depositors  in  a  savings  bank  had  a  com- 
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mon  interest  In  a  common  fund  to  which  all 
looked  for  profit  or  for  indemnity.  The  case 
of  a  mutual  assessment  insurance  company 
presents  an  even  stronger  case  against  the 
allowance  of  a  set-off,  for  the  reason  that  the 
members  are  und^r  a  contract  liability '  to 
contribute  to  the  payment  of  losses,  and, 
TiDllke  depositors  in  a.  savings  bank,  cannot 
escape  with  the  loss  of  what  they  have  al- 
ready paid.  Their  position  is  quite  like  that 
of  stockholders  of  a  corporation  whose  stock 
Is  not  fully  paid.  As  to  stockholders.  It  is 
well  settled  that  there  is  no  right  of  set-off 
in  such  cases.  Ex  parte  Grlssell,  L.  R.  1 
Ch.  628,  85  L.  3.  Eq.  752;  Sawyer  v.  Hoag, 
17  Wall.  (H.  S.)  610,  21  L.  Ed.  731;  Williams 
Y.  Trapliagen,  88  N.  J.  Eq.  67. 

It  Is  urged,  however,  that  the  present 
plaintiff  is  a  foreign  receiver,  and  the  de- 
fendant a  New  Jersey  corporation.  We  are 
unable  to  see  why  these  facts  should  be  al- 
lowed to  give  the  New  Jersey  creditor  an 
advantage  over  other  creditors.  We  do  not 
allow  a  foreign  receiver  ■  to  exercise  his 
powers  in  our  Jurisdiction  to  the  disadvan- 
tage of  creditors  resident  here;  but  subject 
to  this  restraint,  comity  requires  that  he 
should  be  acknowledged  and  aided.  Hurd  v. 
Elizabeth,  41  N.  J.  Law.  1.  Where  it  Is 
necessary  our  courts  will  appoint  an  ancil- 
lary receiver,  but  the  assets  will  be  so  ad- 
ministered that  creditors  in  this  state  and  In 
the  foreign  Jurisdiction  shall  fare  alike.  Ir- 
win V.  Granite  State  Provident  Association, 
56  N.  J.  Eq.  244,  33  Atl.  680.  Such  equality 
of  treatment  cannot  be  secured  in  this  case 
if  the  set-off  Is  allowed. 

The  motion  to  strike  out  Is  granted,  with 
costs. 

(7S  N.  J.  U  «> 

CHRISTIE  et  al.  r.  BOARD  OF  CHOSBN 

FREEHOLDERS  OF  BERGEN 

COUNTY  et  ol. 

(Supreme  Court  of  New  Jersey.    June  17, 
1007.) 

L  CocNmB  —  BTnu>iNa»— Bonos  — Mahiui- 

MD8. 

Where  a  county  building  committee  has 
been  appointed  by  the  chosen  freeholders  of 
any  county,  pursuant  to  the  act  of  1901,  as 
amended  by  the  act  of  1902  OP.  L.  1901,  p.  79; 
P.  L.  1902,  p.  42),  and  such  committee  has  In- 
curred obligations  for  lands  or  building  con- 
struction, it  is  lawful  for  th»  chosen  free- 
faolders  to  raise  the  necessary  funds  to  cover 
such  expense  by  the  Issuance  of  bonds  as  pro- 
vided by  statute,  and  In  default  a  mandamus 
will  issue  80  directing.* 
2.  Sahb— BaxcnoN  or  CoinnT  Jail. 

Under  the  act  of  1901,  the  building  oom- 
mittee,  when  appointed,  have  the  authority  to 
erect  a  county  jail. 
8.  Sake— Crakok  or  BuiLDino  Sm. 

The  provisions  of  the  act  of  1908  (P.  L. 
1908.  p.  47)  do  not  applv  to  a  change  of  tite  for 
the  location  of  county  buildines  at  the  county 
seat  but  only  to  a  change  of  tne  county,  town, 
or  seat  itself. 
(Syllabus  by  the  Court) 

Application  on  the  relation  of  Walter 
Christie  and  others  to  the  board  of  chosen 
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freeholders  of  the  county  of  Bergen  and 
others.  On  rule  to  show  cause.  Peremptory 
writ  ordered. 

Argued  February  term,  1907,  before  FOBT, 
HENDBIGESON,  and  PITNET,  JJ. 

Wendell  J.  Wright  and  Edmund  W.  Wake- 
lee,  for  relators.  Luther  A.  Campbell  and 
Peter  W.  Stagg,  for  respondents. 

FORT,  J.  This  is  an  application  for  a 
mandamus  to  compel  the  Issuance  by  the  re- 
spondents of  county  bonds  to  meet  the  cost 
of  the  purchase  of  lands  and  the  erection  of 
public  buildings  for  the  county  of  Bergen. 
The  freeholders  of  that  county  heretofore  ap- 
pointed a  committee  for  the  purpose  of  erect- 
ing public  buildings  in  such  county,  under 
the  act  of  1901,  as  amended  by  the  act  of 
1902  (P.  L.  1901,  p.  79;  P.  L.  1902,  p.  42). 
These  proceedings  were  questioned  and  af- 
firmed in  this  court  and  in  the  Court  of  Er- 
rors and  Appeals.  Gulnac  v.  Freeholders 
(N.  J.  Err.  &  App.)  64  Atl.  99&  The  con- 
stitutionality of  this  act  was  sustained  by 
the  Court  of  Appeals.  Dickinson  t.  Hudson 
Co.  Freeholders,  71  N.  J.  Law,  589,  60  Aa 
220.  The  building  commission  appointed  pur- 
suant to  statute  have  entered  upon  the  dis- 
charge of  their  duties,  and  have  incurred  ex- 
penses In  securing  the  site  and  employing  ex- 
perts and  for  the  services  of  a  consulting  en- 
gineer, and  the  like,  amounting  to  several 
hundred  dollars,  and  they  have  also  made  req- 
uisition upon  the  board  of  freeholders  for 
fimds  for  the  purchase  of  a  site  which  they 
have  selected  for  the  erection  of  the  county 
buildings  within  the  town  of  Hackensack. 
which  la  the  county  seat  The  board  of  free: 
holders,  by  a  vote  of  6  to  18,  have  refused  to 
Issue  bonds  in  accordance  with  the  statute, 
to  provide  the  necessary  funds  to  meet  the 
requirements  of  the  appointed  building  com- 
mittee. This  proceeding  is  to  test  the  right 
of  the  county  commission  to  require  the  free- 
holders to  Issue  the  bonds  and  to  provide  the 
necessary  funds. 

No  technical  points  are  made  by  counsel, 
but  the  broad  claim  Is  made  by  the  respond- 
ents that  the  matter  of  furnishing  the  funds 
requisite  for  the  county  building  which  the 
oonnty  building  commission  proposes  to  con- 
struct Is  discretionary  with  the  board  of 
freeholders,  and  that,  it  they  refuse  to  fur- 
nish the  fonds,  no  buildings  can  be  erected. 
We  think  otherwise.  After  the  statutory 
proceedings  have  been  taken  for  the  selection 
of  the  county  commission,  and  the  commis- 
sion has  bedn  appointed,  the  power  of  the 
chosen  freeholders  under  the  statute  Is  end- 
ed, and  all  duties  then  devolve  upon  the 
coiinty  commission.  They  are  given  power 
to  acquire  by  purchase  or  condemnation  landa 
suitable  for  the  erection  of  the  necessary 
buildings,  to  be  used  for  the  courts  and  coun- 
ty officers,  and  for  the  transaction  of  the 
public  business  of  the  county  and  to  furnish 
the  same  ready  for  occupancy  and  use  by 
such  courts  and  public  officers.    Title  is  to 


be  taken  in  the  name  of  th«  freeholders. 
Among  other  things,  they  are  authorized  to 
employ  architects  and  to  execute  all  neces- 
sary contracts  and  agreements  in  the  name 
Af  the  freeholders,  and  to  incur  "any  proper 
and  necessary  exp^ise  in  carrying  oat  ttie 
provisions  of  this  act,"  and,  by  the  fonrth 
section  of  the  act  of  1901,  as  amended  by  the 
act  of  1902,  that  it  shall  be  lawful  for  the 
board  of  chosen  freeholders  of  such  county 
to  issue  and  sell  the  bonds  of  such  county 
corporation  for  the  purpose  of  raising  the 
money  to  pay  the  cost  of  lands  and  buildings 
and  furnishing  the  same,  according  to  the 
provisions  of  this  act,  to  an  aggregate  amonnt 
not  exceeding  li^  per  centum  of  the  total  as- 
sessed value  of  the  real  and  personal  proper- 
ty in  such  county.  The  bonds  are  to  run  for 
40  years  and  to  be  sold  for  not  less  than  par, 
and  it  is  made  the  duty  of  the  chosen  free- 
holders to  establish* a  sinking  fund  to  meet 
the  bonds  at  maturity,  and  also  to  «iter  in 
the  county  tax  levy  a  sum  sofflcient  to  pay 
the  interest  on  the  bonds. 

It  is  argued  that  the  words  "it  shall  be 
lawful,"  in  the  fourth  section  of  the  act,  are 
words  of  discretion,  and  not  mandatory  upon 
the  board  of  freeholders  as  to  the  Issuance  of 
bonds.  This  view  does  not  commend  Itself 
to  our  judgment  when  the  history  of  the  stat- 
ute is  considered.  The  act  prrovldes  for  a 
scheme  for  the  erection  of  county  buildings, 
and  authorizes  the  commission,  when  ap- 
pointed pursuant  to  the  statute,  to  do  the 
things  in  relation  thereto  above  enumerated. 
To  meet  these  obligations,  in  order  to  Justify 
the  board  of  freeholders  in  doing  it,  the  stat- 
ute provides  that  "it  shall  be  lawful"  for 
the  board  to  issue  and  sell  bonds.  Of  course, 
but  for  this  there  would  be  no  power  in  the 
board  of  freeholders  to  issue  the  bonds.  The 
statute  gives  the  unquestioned  power  to  the 
county  commissioners  to  incur  obligations  in 
the  name  of  the  county  of  the  character  men- 
tioned above.  To  meet  these,  it  is  the  duty 
of  the  freeholders  to  provide  the  funds,  and 
the  statute  points  out  the  method  in  which  It 
shall  be  lawful  for  them  to  do  so.  There  is 
no  discretion  In  the  board  of  freeholders 
with  respect  to  this  matter.  The  duty  is 
cast  upon  them  to  provide  the  funds  to  meet 
the  engagements  which  the  statute  author- 
izes the  commission  to  Incur.  Any  other 
construction  of  this  act  would  lead  to  this 
anomaly :  That  the  county  commission  could 
incur  expenses  which  there  would  be  no  way 
to  pay,  unless  the  duty  upon  the  board  of 
freeholders  to  meet  the  obligations  thus  In- 
curred was  a  mandatory  one. 

Another  point  was  made.  It  is  conceded 
that  the  money  in  this  case  Is  desired  to  pur- 
chase land  in  the  town  of  Hackensack,  which 
is  the  county  seat  of  Bergen  county,  at  a 
different  location,  in  that  town,  from  that 
upon  which  the  present  county  buildings  are 
situated.  The  record  shows  the  reason  for 
the  taking  of  this  course  by  the  commission 

In  a  full  and  satisfactory  raport^oand.there- 
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In.  The  contention  Is  tbat  this  is  a  change 
of  location  of  the  county  buildings  within 
the  provisions  of  the  act  of  1903  authorizing 
the  change  of  the  location  of  the  county 
buildings  for  the  use  of  the  conrts  and  pub- 
lic oflScers  of  the  county,  and  acquiring  lands, 
eta  (P.  li.  1903,  p.  47),  and  that  this  change 
of  location  must  be  voted  upon  by  the  peo- 
ple In  order  to  Justify  the  expenditure  there- 
for. We  do  not  so  construe  the  act  of  1903. 
We  think  that  act  is  limited  In  Its  operation 
and  effect  to  the  selection  of  a  new  location 
for  cotinty  buildings,  and  by  that  is  meant  a 
Change  of  the  county  seat  from  one  town  to 
another  In  the  county,  and  that  It  does  not 
relate  to  the  purchase  of  a  dlfCerent  piece  of 
land  within  the  territory  of  the  municipality 
which  is  now  designated  by  law  as  the  coun- 
ty seat  of  any  county  In  this  state. 

It  Is  also  suggested  that  the  act  of  1901, 
as  amended  by  the  act  of  190;!,  does  not  cov- 
er the  erection  of  a  county  jail,  as  it  is  sug- 
gested the  relators  intend  to  do  in  this  case. 
We  think  that  It  does  cover  any  county 
buildings  to  be  used  for  county  purposes,  and 
a  jail  Is  within  this  description. 

It  Is  stipulated  In  this  case  that  the  as- 
sessed valuation  of  the  property  of  Bergen 
county  for  the  year  1906  was  ?60,600,000, 
and  that  the  $50,000  asked  for  by  the  county 
building  conunlttee,  and  refused  by  the  board 
o?  freeholders,  is  for  the  purpose  of  paying 
preliminary  expenses  and  acquiring  land  up- 
on which  to  erect  two  separate  buildings,  one 
for  a  county  courthouse  and  public  offices, 
and  the  other  for  a  Jail,  and  that  the  amount 
thus  required  Is  within  the  amount  legally 
authorized  by  statute  to  be  appr<9rlated  for 
that  purpose. 

In  this  case,  in  view  of  the  agreement  of 
counsel  at  the  hearing  that  all  the  facts  are 
before  us  that  could  be  shown,  If  there  were 
an  alternative  writ  issued  in  the  first  in- 
stance, and  that,  if  the  court  thought  a  writ 
should  go,  that  a  peremptory  writ  of  manda- 
mus should  be  issued,  an  order  will  be  made 
that  a  peremptory  writ  of  mandamus  issue 
to  the  board  of  freeholders,  directing  them  to 
issue  bonds  pursuant  to  statute. 


(78  N.  J.  L.  TO) 

WBNDEIL  v.  BOARD  OF  EDUCATION  OF 

OITY  OF  HOBOKEN. 
(Supreme  Court  of  New  Jersey.    June  17, 1907.) 

1.  Bminsht  Domain— Delegation  or  Powbb 
— Schools  and  School.  Distsictb  —  Boabd 

.  or  EJddcation — Powebs. 

The  members  of  the  board  of  education 
of  the  city  of  Hoboken  as  in  office  at  the  time 
of  the  approval  of  the  general  school  act  of 
1903  (P.  L.  1903,  p.  5)  became  a  body  corpo- 
rate under  that  act,  and  were  given  the  power, 
conferred  by  that  act,  to  condemn  lands  for  pub- 
lic school  purposes.  Hie!r  successors,  elected 
as  they  were,  prior  to  the  adoption  by  the  peo- 
ple of  either  the  provisions  of  section  38  or  39 
of  that  act,  have  the  like  powers. 

2.  Statdtbs— Special  Legislation. 

The  conference  of  such  powers  upon  exist- 
ing boards  of  education,  in  cities  not  adopting 
either' section  38  or  39  of  said  act  CP.  h-  1903, 


p.   17),  is  not  special   legislation  as  to  cities, 
and  hence  is  not  in  conflict  with  out  state  Con- 
stitution. 
(Syllabus  by  the  Court.) 

Certiorari  by  John  G.  Wendel  against  the 
board  of  education  of  the  city  of  Uoboken 
to  review  an  order  apx>ointing  condemnation 
commissioners.    Afilrmed. 

Argued  February  term,  1907,  before  FOBT, 
HENDBXCKSON,  and  PITNEY,  JJ. 

Collins  &  Corbin,  for  prosecutor.  James 
F.  Mintum,  for  defendant 

FORT,  J.  This  writ  brings  up  an  order 
of  a  Justice  of  the  Supreme  Court  appoint- 
ing commissioners  to  condemn  land  for  a 
public  school  building  in  the  city  of  Hoboken. 
The  order  of  the  Justice  Is  challenged  upon 
the  ground  that  there  is  no  power  In  the 
school  board  of  that  city  to  condemn  lands 
for  the  reason  tbat  the  powers  to  condemn 
given  to  school  boards  by  the  general  school 
law  of  October  19,  1903,  does  not  extend  to 
the  school  board  of  the  city  of  Hoboken,  nor 
to  any  school  board  not  created  In  accord- 
ance with  sections  38  or  39  of  the  general 
school  act  of  1903  (P.  L.  1903,  p.  17). 

We  take  a  different  view  of  the  law  ap- 
plicable to  this  case.  By  sectlcm  45  of  the 
general  school  act  of  1908  the  board  of  edu- 
cation in  any  city  school  district  is  declared 
to  be  a  body  corporate  by  the  name  of  the 
board  of  education  of  the  city  In  which  it  is, 
and  is  authorized  to  liare'  an  official  seal. 
By  section  47  of  that  act  said  board  is  ati-' 
thorlzed  In  and  by  its  corporate  name  *  •  * 
to  take  and  condemn  land  and  other  prop^ 
erty  fw  school  purposes  in  the  manner  pro- 
Tided  by  law  regulating  the  ascertainment 
and  payment  of  compensation  for  property 
condemned  or  taken  for  public  use  This 
confers  upon  such  a  board  the  power  to  take 
proceedings  for  condemnation  provided  by 
the  general  condemnation  act  (P.  Ij.  10(X),  p. 
79).  By  section  246  of  the  general  school 
law  all  provisions  of  this  act  and  all  acts 
and  parts  of  acts,  general,  special,  and  local, 
so  far  as  they  are  inconsistent  with  the  pro- 
visions of  this  act,  are  hereby  repealed.  By 
section  40  of  the  sdiool  act  of  1903  it  is 
provided  as  follows:  "In  any  city  school 
district,  until  the  organization  of  a  board  of 
education  In  such  school  district,  as  pro- 
vided in  sections  38  or  39  of  this  act,  the  ad- 
ministration and  conduct  of  the  public  school, 
and  the  management  and  control  of  the  pub- 
lic school  property  therein,  shall  remain  in 
and  sliall  be  exercised  by  any  board  of  edu- 
.catlon  or  other  body  heretofore  having  con- 
trol of  the  public  schools  therein.  Said 
board  of  education  or  other  body  shall  be 
hereafter  deemed  to  be  Incorporated  under 
the  provisions  of  section  45  of  this  act,  and 
shall  have  all  powers  and  be  charged  with 
all  the  duties  conferred  or  imposed  upon  the 
board  of  education  as  provided  in  this 
article."  The  section  goes  on  to  provide  that 
members  of  any  board  of  education  or  otheip 
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tMdy  shall  be  elected  or  appointed  at  the 
game  time  and  In  the  same  manner,  and  shall 
aerre  for  the  same  terms  as  members  of  such 
board  of  education  or  other  body  have  been 
heretofore  elected,  selected,  or  appointed.  We 
think  the  general  purpose  of  this  statate 
from  which  these  citations  have  been  made, 
was  to  create  In  every  city  the  then  existing 
board  of  education  as  a  corporation  with  all 
the  powers  of  the  act  of  1903.  All  boards  of 
education  of  all  cities  of  the  state  were 
brought  under  the  act  of  1903,  and  their  pro- 
eeedlni^B  and  powers  were  solely  such  as 
that  act  conferred,  after  the  date  of  its  ap- 
proval. Sections  38  and  39  provided  for  a 
definite  method  of  selection  of  board  of 
education  in  cities  adopting  either  of  those 
sections,  and  if  neither  of  said  sections  shall 
be  adopted,  then  all  cities  are,  as  to  the  pow- 
ers of  boards  of  education,  under  a  general 
statate  which  is  uniform  as  to  alL 

It  was  suggested  on  the  argument  that  if 
the  school  act  of  1903  should  be  held  to  con- 
fer powers  of  condemnation  upon  all  city 
boards,  whether  they  were  appointed  under 
sections  38  or  39  of  the  act  or  not,  that  it 
was  an  unconstitutional  statute,  because  spe- 
cial. We  are  unable  to  take  this  view.  Nei- 
ther section  38  nor  89  is  operative  In  any 
city  of  this  state,  unless  they  shall  be  adopt- 
ed by  vote  of  the  people  after  being  sub- 
mitted in  accordance  with  the  provisions  of 
tlie  act  These  two  sections  are  open  to  all 
dtlea,  and  any  city  may  adopt  either  the 
bne  or  the  other  of  them,  but  no  city  is  re- 
quired to  adopt  either  of  them.  This  act 
merely  takes  the  machinery  ezistlitg  in  cities 
tor  the  government  of  their  educational  sys- 
tfita,  and  leaves  such  machinery  as  it  is,  but 
jwovldes  a  uniform  method  for  the  manage- 
ment and  control  of  all  the  cities  of  tlie  state 
by  the  board  or  body  as  created  or  organis- 
ed In  such  cities  at  the  time  of  its  approval. 

We  think  the  board  of  education  of  the 
city  of  Hoboken,  as  constituted  at  the  time 
of  the  adoption  (rf  the  act  of  1903  and  at 
the  time  of  the  making  of  the  order  brought 
up  In  this  case,  was  a  legal  body,  and  that 
the  act  of  1903  gave  it  power  of  condemna- 
tion, and  that  the  order  of  the  justice  of  the 
Supreme  Court  appointing  the  commission- 
ers should  therefore  be  affirmed. 


rn  N.  J.  m.  T«) 

BABBITT  T.  FIDBLITT  TBU8T  CO.  et  al. 

(Court  of  Chancery  of  New  Jersey.    May  17, 
1907.) 

1.  Tbvbts  —  CoRSTBuonon  —  Pdbposks     o» 
Tbust. 

A  tnut  declaration  and  assignmeutt,  by 
which  C.  transferred  ail  his  property  to  a 
trustee,  provided  that  the  trustee  should  pay 
the  interest  on  outstanding  notes,  bonds,  mort- 
ices, etc.,  given  or  indorsed  by  C.,  and  from 
time  to  time  reduce  and  cancel  the  same,  and 
hold  and  retain  without  action,  and  without 
collecting  interest  thereon,  all  notes  and  se- 
curities given  by  C,  or  by  his  son,  daughter,  and 
Bon-in-iaw,  until  the  death  of  C,  and  then  to 
cancel  them.  Beld,  that  a  mortgage  by  the 
son-in-law,  a  bond  of  the  daughter,  and  notes 


of  the  son,  indorsed  by  0.,  were  to  be  cancel- 
ed at  bis  death,  and  the  trustee  should  be  crf>dit- 
ed  with  the  sum  expended  In  tbs  payment  oC 
the  same. 
2.  Saue. 

Under  this  trust  declaration  and  assign- 
ment, where  a  note  was  not  made  liefore  the 
making  of  the  declaration  of  trust,  and  was 
not  a  renewal  of  any  note  or  notes  existing  at 
the  time  of  the  execution  of  the  trust,  the 
trustee  was  not  warranted  in  paying  it  from 
the  estate. 

8.  Sauk— Manaoevknt  or  Tausr  Pbopbbtt— 
Sale  — ExPKNDrruBBS— In     Ginkrat.— Com- 

ICIBSIOKS. 

Where  real  estate  was  transferred  to  a 
trustee  to  hold  or  convey  the  same  as  he 
thought  I>e8t,  items  paid  real  estate  agents  and 
otliers  as  commissions  on  sales  of  real  estate, 
which  were  Shown  to  be  reasonable  commissions 
for  the  services  rendered,  were  propwly  charged 
against  the  trust  estate. 

4.  SAinc— Attobnbts'  Vtxa. 

Where  a  party  transferred  all  his  prop- 
erty to  a  trustee,  it  was  uroper  for  the  trustee 
to  pay  for  the  services  of  the  lawyers  engaged 
in  making  the  transfers  and  the  dedaiation  of 
trust  and  in  giving  advice  concerning  the  prop- 
er way  to  accomplish  the  object  of  the  settlor. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  47,  Trusts,  {  334.] 

5.  Sake— Right  or  CKSrtn  Qm  Tbxtst  ac 
Aqainst  Tbttstee  —  Pbbsonai.  Liabii.itt 
or  TbasTBE. 

A  settlor  at  the  time  of  making  a  declara- 
tion of  trust  owned  and  transferred  to  a  trua- 
tee  shares  of  stock  in  an  insurance  company. 
The  execution  of  a  scheme  whereby  the  traatee 
attempted  to  obtain  a  majority  of  the  stock 
of  the  insurance  company  was  prevented  by 
the  court,  and  the  stock  of  the  insurance  com- 
pany depreciated  in  value  so  tliat  the  stock  of 
the  trust  estate  sold  after  the  defeat  of  tlie 
sclieme  brou^t  much  less  tliatt  that  sold  be- 
fore. Bdd,  tliat  it  could  not  be  said  that  the 
trustee  should  have  known  that  the  necessary 
result  of  the  proposed  scheme  would  be  to  de- 
press the  price  of  the  stock  of  the  insnrance 
company ;  and  he  should  not  l>e  suiduirged  with 
the  difference  l>etween  the  selling  price  of  the 
stock  before  the  defeat  of  the  scheme  and  the 
lower  price  at  which  It  subsequently  sold. 

6.  Sake. 

Where  a  person  transferred  all  his  prop- 
erty to  a  tmetee  to  hold  as  a  trust  fond,  it 
was  a  general  trust,  and  if  the  trustee  add 
stock  which  came  to  him  from  the  settlor,  and 
whidi  were  not  securities  he  was  authorised 
by  law  to  bold,  he  ahould  be  sorcliarged  with 
the  difference  between  the  market  value  of  the 
stock  at  the  time  he  should  have  sold  it,  and 
the  lower  price  at  which  it  subsequently  sold. 

7.  Sajib— InvESTMERTS— Iir  Genebai;. 

Where  a  declaration  of  trust  declared  that 
the  trustee  hold  the  property  transferred  in 
trust  for  the  following  uses  and  purposes,  *^ 
hold  or  convey  the  same  aa  in  his  judpnent  may 
be  deemed  advisable,  and  to  collect  the  principal 
of  securities  and  reinvest  the  same  from  time 
to  time,"  the  trustee  was  to  exercise  his  dis- 
cretion onlv  in  doing  authorized  things,  asd 
could  not  hold  securities  transferred  to  Urn 
which  he  was  not  by  law  authorized  to  hold. 

8.  Same— CoicFKNSATios    or    Tbusteb— Gox- 

UISSIONS. 

Where  a  trustee's  conduct  was  not  willf  ally 
wrong,  and  he  has  not  confused  accounts,  or 
unwarrantably  used  trust  moneys,  and  has  large 
resources,  so  that  the  making  of  unauthorised 
investments  could  not  prejudice  the  interest  of 
the  cestui  que  trust,  the  fact  that  he  was  sub- 
ject to  surcharge  in  certain  respects  is  Insnffi- 
cient  to  defeat  nis  right  to  commissions. 

[Ed.  Note.— For  cases  in  poin^  see  CenL  Dig. 
voi.  47,  Trusts,  i  46aj^,,ed  byV^OOglC 
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9.  SilUX    —    COUPKICSATIOH    ov    TBUBin    — 

Amourt. 

Where  a  trustee  was  held  to  a  strict  ac- 
countability, had  charge  of  a  large  estate  of  a 
most  varied  character,  was  required  to  exercise 
due  diligence  in  the  calling  in  of  all  unauthoris- 
ed investments,  and  had  duties  and  responsibili- 
ties not  incident  to  the  care  of  an  ordinary 
trust  estate,  4  per  cent,  upon  the  principu 
was.  a  proper  allowance  for  his  compensation. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
▼ol.  47,  Trusts,  {{  4S&-459.] 

10.  SAIR  —  OBJIOnORS  TO  AOOOUNT  —  COBTB 
AND  EXFKRSES. 

Where  a  suit  is  instituted  and  prosecuted 
in  good  faith  to  secure  a  construction  of  a 
declaration  and  assignment  of  trust,  allowance 
mar  be  made,  including  costs  and  counsel  fees, 
to  be  paid  out  o(  the  estate. 
-  (Ed.  Note.— For  cases  in  point,  set  Cent  Dig. 
▼ol.  47,  Trusts,  |  824.] 

Suit  by  Anna  D.  Babbitt  against  the  Fidel- 
ity Trust  Company  and  ottaera.  Concloatons 
tay  court 

See  68  Atl.  18. 

On  tbe  10th  day  of  July,  1898,  Charles  O. 
Campbell,  by  appropriate  instruments,  trans- 
ferred all  of  bis  property  of  every  descrip- 
tion to  the  Fidelity  Trust  Company  of  New- 
ark, as  trostee.  The  latter,  on  that  date,  ex- 
ecuted a  declaration  of  trust  with  respect  to 
the  said  property.  In  said  instrument  It  "de< 
Clares  tbat  It  holds  the  property,  real  and 
personal,  this  day  conveyed  to  It  by  Charles 
O.  Campbell  In  trust  for  the  following  nses 
and  purposes:  (1)  To  hold  and  possess  or 
dispose  of  and  convey  the  same  by  proper  In. 
struments  of  conveyance,  as  in  Its  judgment 
may  be  deemed  advisable,  and  to  collect  the 
principal  of  securities  and  reinvest  the  same 
from  time  to  time.  (2)  To  collect  the  Income 
from  the  personal  property,  and  the  rents. 
Issues  and  profits  from  the  real  property." 
By  other  provisions  It  undertakes  to  attend 
to  the  taxes  and  repairs  upon  the  real  estate, 
to  tbe  payment  of  Interest  on  outstanding 
notes  and  other  obligations,  and  to  their  re- 
duction and  cancellation,  and  to  pay  the 
proper  expenses  arising  in  the  execution  of 
the  trust  The  net  Income  is  to  be  paid 
monthly,  in  certain  stated  amounts,  to  the 
settlor,  his  sisters,  his  eon,  Charles  B.  Camp- 
bell, his  daughter,  Anna  D.  Qraham  (since 
Intermarried  with  Babbitt),  and  the  father 
of  a  deceased  daughter's  children.  Upon  the 
death  of  Charles  O.  Campbell,  certain  sums 
are  to  be  paid  to  his  sisters,  and  tbe  balance 
Is  to  be  divided  among  his  heirs  at  law  ac- 
cording to  the  Intestate  laws  of  this  state; 
the  personal  pToperty  according  to  the  stat- 
ute of  distributions,  and  the  real  property 
according  to  the  statute  of  descent  There 
are  other  provisions  which  will  be  stated  as 
occasion  requires  It 

Charles  G.  Campbell  died  on  the  29th  day 
of  May,  1906,  and  left,  him  surviving,  bis 
daughter,  the  complainant;  Charles  B.' Camp- 
bell, a  son;  and  Bobert  C.  Denny,  Walter 
B.  Denny,  and  Julia  Denny,  children  of  Jen- 
nie B.  Denny,  deceased,  who  was  the  daugh- 
ter of  Charles  O.  Campbell  and  the  wife  of 


Bdward  B.  Denny.  Tbe  bill  In  this  case  is 
filed  by  Anna  D.  Babbitt.  She  obtained 
loans  from  certain  nonresidents,  and  made 
certain  assignments  of  her  Interest  in  tbe 
estate  of  her  father  to  secure  tbe  same.  The 
bill  in  this  case  was  framed  not  only  to  se- 
cure an  accounting  from  the  Fidelity  Trust 
Company,  the  trustee,  but  also  sought  to  lit- 
igate certain  questions  between  the  complain- 
ant and  those  to  whom  she  had  executed  tbe 
assignments.  These  latter,  being  thox  repre- 
sented by  nonresident  executors,  filed  a  plea 
to  the  bill,  and  the  Issue  raised  was  disposed 
of  by  this  court  adversely  to  the  oomplaln- 
ant  The  report  will  be  found  In  63  Atl.  18 
(Garrlsonj  Y.  C,  1906).  The  suit  thereupon 
proceeded  as  one  of  accounting  between  trus- 
tee and  cestui  que  trust  All  of  the  other 
beneficiaries  under  tbe  declaration  of  trust, 
or  their  assignees,  are  parties  to  this  suit 
The  trustee.  In  addition  to  filing  an  answer 
and  account,  also  filed  a  cross-bUl,  praying, 
among  other  things,  for  a  construction  of  cer- 
tain portions  of  the  declaration  of  trust,  and 
for  directions  concerning  Its  duty  under  cer- 
tain provisions  thereof.  The  complainant  fil- 
ed exceptions  to  numerous  items  of  the  trus- 
tee's account  Issues  were  properly  Joined 
and  are  to  be  herein  disposed  of. 

Henry  H.  Fryllng  and  Chandler  Rlker, 
ftor  complainant  S.  W.  iSeldon,  tor  defend- 
ant Fidelity  Trust  Company.  Bdw.  D.  Dnf- 
fleld  and  J.  J.  Burke,  for  defendant  Obas.  B. 
Campbell.  O.  R.  Dutton,  for  defoidant  Flor- 
ence Joel. 

GARRISON,  V.  a  (after  stating  the  facts). 
The  property  which  Charles  O.  Campbell 
had,  and  which  on  the  19tb  day  of  Jaly, 
1898,  he  turned  over  to  the  Fidelity  Trust 
Company  as  trustee,  was  of  varied  character 
and  of  large  value.  It  consisted  of  real  es- 
tate, mortgages,  bonds,  stocks  of  companies, 
furniture,  pictures,  bric-a-brac,  money  in 
bank,  and  other  characters  of  personal  prop- 
erty such  as  an  active  business  man  of  large 
means  would  possess.  The  face  value  ex- 
ceeded the  actual  value  by  many  thousands 
of  dollars,  because  among  tbe  property  turn- 
ed over  were  Interests  In  real  estate  which 
could  not  be  realized  upon,  and  in  some  In- 
stances the  real  estate  conld  not  be  located ; 
and,  also,  among  the  property,  were  bonds 
and  stocks  of  various  companies,  which  lat- 
ter were  defunct,  or,  if  In  existence,  tbe 
stock  of  which  had  no  value.  The  realised 
value  exceeded  $400,0(X),  with  some  Items 
still  nndlsposed  of  In  the  trustee's  hands. 
Tbe  account  of  the  trustee  Is  a  very  long  one, 
and  shows  total  receipts,  principal  and  In- 
terest, of  over  $700,000;  among  the  nnmer- 
ons  items  of  disbursement  being  advance- 
ments made  to  the  various  parties  to  this 
suit  on  account  of  their  distributive  shares. 
A  number  of  tbe  questions  raised  under  the 
exceptions  were  disposed  of  at  the  hearing 
by  consents  or  arrangements  between  the 
parties,  and  only  need  to  be  stated,  wltbom 
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discussion.  Others  of  the  exceptions  may  be 
grouped,  and  so  much  of  the  trust  deed  as  re- 
quires construction  for  the  purpose  of  deter- 
mining the  rights  of  the  parties  need  not  be 
discussed  separately,  but  will  be  dealt  with 
in  connection  with  the  subject-matter  which 
It  concerns. 

1.  The  first  exception  concerns  a  series  of 
promissory  notes,  all  excepting  two  of  which 
were  made  by  Charles  B.  Campt)ell,  the  son 
of  Charles  6.  Campbell  (or  by  firms  of  which 
Charles  B.  Campbell  was  a  member)  and  in- 
dorsed by  Charles  G.  Campbell;  the  money 
going  to  Charles  B.  Campbell.  After  the 
making  of  the  deed  of  trust,  these  notes 
were  renewed,  and  such  renewed  potes  were 
paid  by  the  trustee.  The  two  notes  not  com- 
ing within  the  above  statement  are  one  made 
by  Denny  Bros,  and  Indorsed  by  Charles  GL 
Campbell,  and  one  made  by  Campbell  &  Os- 
borne and  indorsed  by  Charles  G.  Campbell, 
and  paid  to  the  Merchants'  National  Bank. 
The  point  of  the  exception  is  that,  under  the 
declaration  of  trust,  the  trustee,  if  it  paid 
such  notes,  must  hold  them  and  charge  the 
amount  thereof  against  the  distributive  share 
of  the  maker  of  the  note.  This,  of  course, 
depends  upon  the  proper  construction  of  tlie 
declaration  of  trust.  This  instrument  has 
two  claims  which  concern  this  matter  of 
obligations  of  Charles  G.  Campbell  existing 
at  its  date,  the  fourth  and  the  tenth  clauses. 
The  fourth  clause  is  as  follows:  "(4)  To  pay 
the  Interest  on  outstanding  notes,  bonds, 
mortgages,  etc.,  given  or  Indorsed  by  the  said 
Charles  G.  Campbell,  and  to  provide  from 
time  to  time  for  the  reduction  and  cancella- 
tion of  the  same,  as  may  be  deemed  ad- 
visable, provided  it  be  done,  so  far  as  pos- 
sible, without  interfering  with  the  execution 
and  performance  of  the  trusts  hereinafter  set 
forth."  The  tenth  clause  is  as  follows:  "(10) 
To  hold  and  retain,  without  action  and  with- 
out collecting  interest  thereon,  all  notes  and 
securities  given  to  Charles  6.  Campl>ell  by 
Charles  B.  Campbell,  Anna  D.  Graham  and 
Ildward  B.  Denny,  and  now  held  by  assign- 
ment by  Fidelity  Trust  Company  until  the 
death  of  the  said  Charles  G.  Campbell,  and 
then  to  canc^  and  deliver  them  without 
charge  to  the  said  Charles  B.  Campbell,  Anna 

D.  Graham  and  Edward  B.  Denny,  their  re- 
spective heirs,  executors  and  administrators." 

At  the  time  of  the  making  of  the  declara- 
tion of  trust,  there  was  held  by  the  settlor 
and  delivered  to  the  trustee  a  mortgage  of 

E.  B.  Denny,  the  settlor's  son-in-law,  for 
$2,100,  and  notes  of  his  for  $8,7ia  At  the 
same  time  there  was  held  by  the  settlor  and 
delivered  to  the  trustee  company  a  bond  of 
Anna  D.  Graham,  the  complainant,  for  $20,- 
976.51.  Under  the  provision  of  the  tenth 
clause,  these  two  obligations  were  canceled 
at  the  time  of  the  death  of  Charles  G.  Camp- 
bell, and  the  amounts  thereof  thus  became 
gifts  by  the  settlor  to  each  of  the  persons 
named.  There  were  no  notes  or  other  securi- 
ties of  Charles  B.  Campbell  held  by  the  set- 


tlor and  transferred  to  the  trustee;  bat  there 
were  between  $16,000  and  $17,000  worth  of 
notes  of  Charles  B.  Campbell,  indorsed  by 
Charles  G.  Campbell,  outstanding  in  the 
hands  of  those  who  had  discounted  them. 

It  Is  evident  that  it  was  with  these  notes 
in  mind  tliat  the  fourth  clause  was  inserted. 
The  exceptant  contends  that  the  proper 
meaning  to  be  ascribed  to  this  fourth  clause 
is  that  the  trustee  is  to  reduce  the  not^  if  it 
deems  advisable,  and  if,  by  reduction,  they 
are  finally  paid  off,  the  trustee  is  to  bold 
the  pald-off  note,  and  charge  It,  after  the 
death  of  Charles  Q.  Campbell,  against  the 
distributive  share' of  the  maker  of  the  note. 
I  do  not  think  that  this  is  the  correct  con- 
struction of  this  clause,  or  that  it  was  the 
meaning  of  the  settlor.  I  think  it  clear  that 
this  settlor,  who  was  disposing  of  all  of  his 
property,  and  had  clearly  in  mind  that  which 
he  wished  to  do  with  it,  desired  to  treat  his 
son  Charles,  his  daughter  Anna,  and  his  de- 
ceased daughter's  husband  and  her  children 
with  similar  bounty.  At  the  time  of  the 
making  of  the  Instrument  be  had  advanced 
money  to  his  son-in-law,  and  to  his  daughter, 
and  had  obligated  himself  upon  the  notes  of 
his  son.  I  think  It  entirely  clear  that  by 
these  two  clauses  he  intended  that  where  he 
had  actually  made  advances  and  held  an 
obligation  therefor,  such  obligation  was  to 
be  retained  by  the  trustee  without  action, 
and  was,  at  the  distribution  of  the  estate, 
to  be  canceled  and  delivered  to  the  obligor; 
and,  similarly,  he  intended  that  the  obliga- 
tion which  he  lud  undertaken  for  his  son  by 
indorsing  Ills  notes  should  be  met  by  the 
trustee  from  time  to  time,  and,  when  met, 
the  note  should  l>e  canceled.  I  cannot  c<»- 
ceivO'  of  any  meaning  to  be  given  to  the 
word  "canceled,"  in  the  fourth  clause,  ex- 
cepting the  well-known  one  "to  render  null 
and  void."  This  works  out  the  scheme  of 
equity  which  I  think  was  in  the  mind  of  the 
settlor.  I  hold,  therefore,  that,  wlien  this 
estate  is  to  be  distributed,  the  trustee  is  to 
be  credited  with  the  payments  of  the  notes 
of  Charles  B.  Campbell,  indorsed  by  Charles 
O.  GampbelL  This  holding  also  applies  to 
the  notes  of  Mrs.  Babbitt,  the  complainant, 
which  were  indorsed  by  hw  father  and  paid 
by  the- trustee;  and  also  to  the  note  of  Denny 
Bros.,  which  was  the  title  under  which  Ed- 
ward B.  Denny  traded.  These  notes  woe  in 
existence  at  the  time  of  the  making  of  the 
declaration  of  trust,  and  were  renewed  and 
subsequently  paid  by  the  trustee,  and  there- 
fore come  within  the  language  of  the  fonrth 
clause.  The  only  remaining  note  to  be  dealt 
with  Is  that  which  was  in  the  Merchants* 
National  Bank.  This  note  was  made  by 
Campbell  &  Osborne  and  Indorsed  by  Charles 
O.  Campbell.  There  is  no  evidence  that  this 
note  was  a  renewal  of  any  note  or  notes  ex- 
isting at  the  time  of  the  making  of  the 
declaration  of  trust.  I  cannot  find  any  war- 
rant or  authority  for  the  trustee  paying  this 
note  out  of  the  es|||^  ^U  it  has  paid  the 
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same,  it  must  either  be  surcharged  with  It, 
or  must,  aa  between  the  parties  hereto, 
charge  the  same  against  the  distributive 
share  of  Charles  B.  Campbell. 

2.  The  next  exception  relates  to  Items  in 
the  account  of  commissions  on  principal  re- 
tained by  the  trustee.  Undoubtedly  the  trus- 
tee can  only  retain  such  commissions  on  prin- 
cipal as  are  fixed  by  this  court,  and  the  mat- 
ter of  this  exception  will  be  dealt  with  in 
adjusting  the  matter  of  commissions. 

3.  The  next  exception  relates  to  the  Invcst- 
ment  in  the  gold  notes  of  the  Public  Service 
Corporation.  The  amount  involved  is  $99,- 
T50,  and  the  point  of  tlie  exceptant  was  that 
the  investment  was  not  one  authorized  by 
law.  By  consents  made  at  the  time  of  the 
final  hearing  this  matter  was  satisfactorily 
adjusted;  the  trustee  agreeing  to  charge  it- 
self with  whatever  the  proper  sum  was  in 
respect  to  this  Item. 

4.  The  next  exception  relates  to  the  pay- 
ment on  account  of  the  distributive  share  of 
Charles  B.  Campbell  in  advance  of  payments 
of  any  of  the  other  distributees,  and  merely 
requires  adjustment  of  Interest  itema 

6.  The  next  exception  relates  mainly  to 
Items  paid  to  real  estate  agents  and  others 
as  commissions  on  the  sales  of  real  estate. 
These  were  shown  to  be  proper  commissions 
for  the  services  rendered,  and  I  think  it  en- 
tirely proper  to  charge  them  as  the  trustee 
has.  Any  effect  which  the  rendering  of  these 
services  by  others  should  have  upon  the 
amount  to  be  allowed  to  the  trustee  will  be 
taken  into  account  in  fixing  Its  compensation. 
The  items  in  this  exception  which  are  not 
covered  by  the  above  statements  are  for 
lawyers'  services,  and  only  one  item  Is  ques- 
tioned; the  other  one  l>elng  conceded  to  be 
correct  at  the  hearing.  The  questioned  Item 
has  to  do  with  services  at  the  time  of  the 
making  of  the  declaration  of  trust  I  think 
it  clear,  since  Charles  G.  Campbell  was  trans- 
ferring everything  he  owned  to  the  trustee, 
that  It  Is  a  proper  item  for  the  trustee  to  pay 
for  the  services  of  the  lawyers  engaged  in 
making  the  transfers  and  the  declaration  of 
trust,  and  in  giving  advice  concerning  the 
proper  way  to  accomplish  the  object  of  the 
settlor.    I  therefore  allow  this  item. 

6.  The  matter  of  Interest  on  net  bank  bal- 
ances was  adjusted  at  the  trial,  and  was  set 
off  against  the  right  of  the  trustee  to  charge 
interest  on  advances  to  the  distributees. 

7.  The  only  remaining  question  under  the 
ezceptlona  relates  to  the  conduct  of  the 
trustee  concerning  shares  of  stock  of  the 
Fmdentlal  Insurance  Company.  The  par 
value  of  this  stock  Is  $50,  and  much  confu- 
sion resulted,  at  the  trial  because  the  custom 
is  to  sell  two  shares  at  one  time  and  call 
the  same  "a  full  share";  that  Is,  the  custom 
is  to  deal  with  this  stock  as  If  the  par  were 
100,  and  deliver  two  shares  to  make  what  is 
termed  "one  full  share."  To  avoid  confu- 
sion I  have  dealt  with  the  stock  as  it  actually 
was,  nvnely,  each  shase.  at  a  par  of  60.    At. 


ttie  time  of  the  making  of  the  declaration  ot 
trust,  the  settlor  owned  and  transferred  to 
the  trustee  167.27  shares  of  such  stock.  This 
was  disposed  of  by  the  trustee  at  the  follow- 
ing rate  per  share  of  $S0  each:  February  23, 
1809,  00  sbaret:  at  $360;  February  6,  1900, 
13  shares  at  $350;  August  20,  1901,  20  shares 
at  $376;  December  7,  1903,  30  shares  at  $200; 
December  23,  1903,  25  shares  at  $195;  Jan- 
uary 26,  1901,  19.27  shares  at  $200.  It  will 
be  observed  that  the  first  three  sales  aver- 
aged about  $360  a  share,  and  that  these  took 
place  prior  to  the  year  1903.  The  sales  made 
after  that  date  do  not  average  quite  $200 
per  share.  The  proofs  show  that  down  to 
about  November,  1902,  the  stock  of  the  Pru- 
dential Insurance  Company  was  readily  sal- 
able at  about  the  average  figure  shown  above, 
namely,  $360  per  share,  and  that  since  that 
date  the  latter  average  has  been  about  the 
obtained  price,  namely,  $200  per  share.  At 
about  the  date  In  1902  just  mentioned,  the 
Fidelity  Trust  Company  and  the  Prudential 
Insurance  Company  endeavored  to  carry  out 
a  scheme  by  which  each  should  own  a  major- 
ity of  the  stock  of  the  other,  and  by  this 
means  the  existing  management  In  each  com- 
pany could  perpetuate  its  control.  In  exe- 
cution of  this  scheme,  the  Fidelity  Company 
offered  the  stockholders  of  the  Prudential  In- 
surance Company  $300  per  share  for  one- 
half  of  their  holdings.  It  succeeded  in  pur- 
chasing two  shares  over  one-half  of  the  capi- 
tal stock  of  the  Prudential  Insurance  Com- 
pany. This  court  (Robotham  v.  Prudential 
Insurance  Company  [Stevenson,  V.  C,  1908] 
M  N.  J.  Eq.  673,  63  Atl.  842)  prevented  the 
execution  of  this  scheme,  and  the  Fidelity 
Trust  Company  parted  with  sufficient  of  the 
stock  to  reduce  Its  holdings  below  a  majority. 
The  exceptant  charges  that  the  trustee,  the 
Fidelity  Trust  Company,  should  have  known 
that  the  scheme  it  embarked  in  with  respect 
to  the  Prudential  stock  would  duress  the 
price  or  value  of  that  stock,  and  therefore  It 
should  be  surcharged,  on  the  stock  held  lu 
this  trust,  with  the  difference  between  the 
selling  price  of  the  stock  before  It  entered  up- 
on the  execution  of  the  scheme  and  the  lower  - 
price  at  which  the  stock  subsequently  sold. 
Applying  to  the  trustee  the  rule  of  care  to 
which  it  was  subject,  I  cannot  say  that  I  find 
that  it  should  have  known  that  the  necessary 
result  of  the  proposed  scheme  would  be  to 
depress  the  price  of  the  stock  of  the  Pruden- 
tial Insurance  Company.  The  scheme  was 
undoubtedly  conceived  with  the  purpose  of 
perpetuating  the  management  of  those  then 
in  the  control  of  each  of  these  companies: 
but,  as  appears  by  the  facts  stated  In  the 
cited  case,  each  was  solvent  and  possessed  oC 
large  assets  and  of  a  great  and  valuable  busi- 
ness, and  the  business  of  each  was  growing 
and  not  diminishing,  and  I  do  not  think  it 
fair  to  Infer  that  a  reasonable  man  should 
have  believed  that  perpetuating  the  then 
management  would  lessen  the  value  of  the 
stodc  of  either  of  the  companies.    Whatever  Q 
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the  result  may  have  nhown  the  fact  to  be,  I 
do  not  belleTe  that  at  the  time  the  scheme 
was  proposed  and  was  attempted  to  be  car- 
ried out  there  was  any  thought  In  the  minds 
of  the  parties  that  It  would  decrease  the  yal> 
ue,  In  the  market,  of  the  stock  of  the  com- 
panies concerned.  The  very  fact  that  the 
parties  engaged  wished  to  retain  control  and 
Invested  large  sums  of  money  for  that  pur- 
pose shows  that  they  thought  that  each  in- 
stitution was  a  valuable  one  and  would  so 
continue.  I  do  not,  therefore,  concur  In  the 
point  made  by  the  exceptant  that,  under  the 
rule  concerning  the  care  with  wlilch  a  trus- 
tee Is  chargeable  under  such  circumstances, 
this  trustee  is  to  be  surcharged  in  this  re- 
spect 

I  do  find,  bowerer,  that  the  trustee  is  to 
be  surcharged  with  the  difference  between 
the  fair  'market  value  of  this  stock  down  to 
1003,  and  the  price  at  which  it  was  sold  in 
leoe  aad  190i,  for  the  reason  about  to  be 
given.  The  trust  in  this  case  was  of  a 
unique  character.  It  was  a  transfer  by  a 
living  person  of  all  of  his  property  of  every 
kind  and  -  description,  loeluding  even  hla 
household  goods  and  his  money  In  bank.  It 
was,  in  the  broadest  sense  of  the  word,  a  gen- 
eral trust  Under  such  drcnmstances,  t 
think  it  the  duty  of  the  trustee,  so  soon  as 
it  could  do  so  In  the  exercise  of  reasonable 
diligence  and  good  Judgment  to  convert  the 
securities  which  came  to  It  from  the  settlor 
into  cash  and  invest  the  same  in  securities 
authorized  by  law.  It  la  admitted  by  all  of 
the  counsel  in  the  case  that  there  is  no  stat- 
ute law  Involved,  excepting  to  the  extent 
that  the  statute  points  out  the  investments  in 
which  trustees  are  authorised  to  place  trust 
moneys ;  and  It  is  conceded  that  the  stock  of 
the  Prudential  Insurance  Company  is  not 
one  of  those  so  authorised.  The  general 
principle  dedndble  from  the  cases  and  text- 
books is  well  stated  in  the  seventeenth  vol- 
ume of  American  ft  English  Encyclopedia  of 
Law,  p.  464,  as  follows:  "While  a  fiduciary 
may,  as  a  rule,  In  the  exercise  of  his  discre- 
tion, retain  such  investments  as  are  proper 
for  the  fiduciaries  to  hold,  all  others  he  must 
call  in,  and  Invest  the  proceeds  In  an  author- 
ized manner."  Perry  on  Trusts,  {g  400,  461, 
466 ;  Ashhurst  v.  Potter  (Ct  of  Errors,  1878) 
20  N.  J.  Eq.  026. 

The  trustee  In  the  case  at  bar  seeks  to  es- 
cape the  responsibility  Involved  In  the  appli- 
cation of  this  principle.  In  the  brief  of  coun- 
sel for  the  trustee,  its  position  Is  thus  stated: 
"Tbe  mle  contended  for  has  undoubted  ex- 
istence, but  Is  not  of  universal  application. 
It  is  applicable  to  trusteeships  where  the 
subject  of  the  trust  has  come  to  the  trustee 
as  a  general  estate,  or  an  aliquot  portion  of 
an  estate,  but  is  not  applicable  where  It  comes 
as  certain  and  specific  property,  unless  there 
be  a  direction  to  convert"  It  therefore  in- 
sists: First  that  this  was  a  trust  of  a  specific 
thing,  and  that  it  was  entitled  to  hold  that 
thins,  diargeable  only  with  the  exercise  ot 


reasonable  discretion;  second,  that  by  tlie 
declaration  <rf  trust  It  was  given  discretion 
with  respect  to  investments,  and  therefore 
is  not  chargeable  for  anything  excepting  neg- 
ligence. As  I  have  before  said,  I  do  not 
concur  at  all  in  the  view  that  this  is  a  trast 
of  a  specific  thing,  or  that  this  is  a  caae  to 
which  the  authorities  relating  to  duties  of 
trustees  under  trusts  of  specific  things  can  be 
applied.  It  Is  true,  of  course,  that  a  specific 
thing,  or  rather  a  great  number  of  speciflc 
things,  were  by  this  settlor  turned  over  to 
this  trustee;  but  the  real  transaction  was  a 
turning  over  by  the  settlor  of  everything  that 
he  possessed  to  the  trustee  for  It  to  handle 
and  manage  under  Its  obligation  as  trustee, 
subject  to  the  reBponsibllitles  thereof.  I 
shall  not  stop  to  cite  or  analyze  tlie  various 
coses  In  which  the  subject-matter  of  the 
trust  was  held  to  be  specific,  but  will  con- 
tent myself  with  saying  that  in  each  case,  as 
I  have  t<ead  them,  it  was  clear  that  the  set- 
tlor intended  that  the  Idraitical  thing  trajt*- 
ferred  should  be  held  by  the  trustee.  Tltere 
is  not  the  slightest  evidence  in  this  case  of 
the  settlor's  intention  that  this  trustee  sbooid 
hold  any  speciflc  thing,  and  it  is  quite  clear, 
I  think,  from  the  circumstances,  that  there 
could  have  been  no  such  intention.  Among 
other  property  transferred  to  the  trustee 
were  household  furniture,  pictures,  brie«- 
brac,  and  money  In  banks.  Certainly  It 
was  not  intended  that  these  several  species 
of  property  were  to  be  held  in  specie  1^  the 
trustee.  Similarly,  there  Is  nothing  to  show 
that  any  of  the  transferred  property  was 
to  be  ao  held.  The  Intention  clearly  shown 
was  to  hand  over  all  of  the  property  owned 
by  the  settlor  to  the  trustee  for  the  latta  to 
deal  with  as  trustee,  and  under  such  citean- 
stances  the  law  Is  clear  that  the  trustee  can 
only  escape  revranslbiUly  by  converting  tlie 
unauthorized  securities  thus  transferred  to 
it  into  authorized  securities  so  soon  as  it  odd- 
vodently  and  reasonably  may  do  ao. 

In  the  caes  in  hand,  it  is  deariy  ahowa 
that  it  could  have  sold  the  Prudential  stodt 
during  the  years  1808,  1800,  1000,  1001.  and 
1002  at  at  least  I860  per  share.  The  income 
from  this  stock  was  very  small,  being  10 
per  cent  upon  $60  par,  and  therefore  about 
1%  per  cent  on  the  market  value  of  the 
stock.  There  was  therefore  no  reason,  proper- 
ly viewed  by  the  trustee,  to  Induce  it  to  hold 
an  unauthorized  security,  paying  so  little,  at 
a  time  when  the  market  for  Its  sale  was 
opexi,  and  a  large  price  could  have  been  ob- 
toined  for  It  and  that  price  could  have  been 
invested  In  authorised  securities  to  yldd  a 
rate  of  interest  at  least  three  thnee  grtaiter 
than  that  received  from  the  then  Investment 
With  respect  to  the  argument  that  by  The 
terms  of  the  declaration  of  trust  the  trustee 
was  so  vested  with  discretion  that  it  Is  not 
chargeable  for  maintaining  unauthorized  in- 
vestments, It  is  necessary,  to  refer  to  the 
language  of  the  Instrument  The  material 
part  thereof  U  that  in  whldi  the  trustee  da- 
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dares  tbat  It  holds  the  property,  real  and 
personal,  in  trust  for  the  following  uses  and 
purposes:  "To  bold  and  possess  or  dispose 
of  and  convey  the  same  by  proper  Instru- 
m«it8  of  conveyance,  as  in  Its  Judgment  may 
be  deemed  advisable,  and  to  collect  the  prin- 
cipal of  securities  and  reinvest  the  same  from 
time  to  time."  From  this  clause  the  respec- 
tive parties  draw  diametrically  opposing 
meanings.  The  complainant  Insists  that  the 
meaning  of  this  clause  is  that  the  trustee  has 
enjoined  upon  it  the  absolute  duty  of  collect- 
ing the  principal  of  securities;  In  other 
words,  it  draws  from  this  clause  the  infer- 
ence that  the  settlor  intended  to  direct  the 
trustee  to  collect  the  principal  of  securities, 
and  therefore  it  has  not  only  the  duty  cast 
upon  it  by  law,  but  also  the  positive  iiijunc- 
tion  of  the  settlor  with  respect  thereto.  The 
trustee,  on  the  other  hand,  lays  great  stress 
upon  the  presence  of  the  words  "as  In  its 
Judgment  may  be  deemed  advisable,"  and 
argues  that  they  relate  not  only  to  the  first 
part  of  the  sentence  concerning  conv^ances, 
but  also  to  the  last  part  of  the  sentence.  Tt 
therefore  repudiates  the  Idea  that  It  was  di- 
rected to  collect  the  principal  of  securities; 
and  contends  tliat  the  whole  matter  was  left 
to  its  discretion,  and  It  can  only  be  chargeable 
if  negligent.  The  trustee  further  argues  that 
stocks  are  not  "securities,"  and  therefore, 
even  if  it  is  required  to  collect  the  prin- 
cipal of  securities,  this  would  not  relate  to 
stocks  generally.  I  do  not  find  It  necessary 
to  determine  whether  this  clause  should  be 
construed  so  as  to  positively  require  the  trus- 
tee, by  force  of  its  terms,  to  convert  the  se- 
curities. Including  the  stocks,  into  money,  and 
reinvest  the  same  in  authorized  securities, 
because  I  think  the  result  of  a  fair  reading 
of  this  clause  in  any  legitimate  way  is  not 
to  vest  in  the  trustee  any  greater  or  other 
discretion  than  it  vested  in  trustees  generally. 
Differently  stated,  I  think  that  this  clause 
confides  the  property  to  the  trustee  to  be 
dealt  with  as  Its  Judgment  deems  advisable, 
subject  to  those  rules  which  govern  trustees ; 
that  its  discretion.  In  other  words,  was  not 
to  do  unauthorised  things,  but  to  exercise  its 
Judgment  concerning  what  authorUeed  things 
It  would  do. 

I  do  not  find  from  the  authorities  that  It  la 
the  rule  to  exempt  trustees  without  a  dear 
and  oneguivocal  statement  of  Intention  to 
that  effect  made  by  the  maker  of  the  trust  in 
the  instrument  creating  or  evidencing  it. 
Ward  V.  Kitchen  (Runyon,  Ob.,  1878)  80  N. 
J.  Bq.  81;  McCuUough  v.  McCullough  (Mo- 
OUl.  Ch.,  1888)  44  N.  J.  Eq.  313,  14  AU.  123 ; 
Halsted  V.  Medcer's  Elx'rs  (Zabriskle,  Ch., 
1806)  18  N.  J.  Kq.  136 ;  King  v.  Talbot,  40 
N.  T.  90;  Adair  v.  Brimmer,  74  N.  T.  539; 
Clark  V.  Beers,  23  Aa  717,  61  Conn.  87; 
Spratt  V.  Wilson,  19  Ont  28;  KhnbaU  ▼.  Red- 
ing, 81  M.  H.  392,  64  Am.  Dec.  888.  In  the 
case  of  Tuttle  v.  Ollmore  (Ct  of  Errors,  1883) 
36  N.  J.  Eq.  617,  the  clause  limiting  the  lia- 
bility of  the  trustee  provided  tbat  he  sliould 


not  be  liable  or  responsible  Cor  any  other 
cause,  matter,  or  thing  except  his  own  will- 
ful and  intentional  breaches  of  the  trusts 
therein  expressed  and  contained.  The  pres- 
ent chancellor,  in  writing  the  opinion  of  the 
court,  said :  "It  is  a  breach  of  trust  for  the 
trustee  to  speculate  with  trust  funds  for  his 
own  gain,  but  it  is  no  less  a  breach  of  trust 
to  make  unauthorized  investments  *  *  *. 
To  do  so  knowingly  Is  a  willful  and  inten- 
tional breach  of  trust  In  my  Judgment,  it 
Is  a  willful  and  Intentional  breach  of  trust 
wltliin  the  meaning  of  this  clause  to  knowing- 
ly do  any  act  hazarding  trust  funds,  in  vio- 
lation of  a  duty  imposed  on  a  trustee.  That 
tills  construction  may  leave  but  little  force 
to  the  clause  is  no  reason  why  It  should  not 
be  adopted."  It  will  thus  be  seen  that  it  Is 
settled  in  this  state  that  a  clause  restricting 
the  responsibility  of  the  trustee  in  terms 
much  broader  and  more  comprehensive  than 
In  the  case  at  bar  was  held  not  to  exonerate 
the  trustee.  In  the  same  case^  the  court  holds 
that  "a  strict  rule  of  construction  should  b« 
applied  as  against  the  claim  of  restriction." 
I  therefore  conclude  that  this  trustee  Is  char- 
geable with  the  difference  between  the  price 
at  which  the  74.27  shares  were  sold-  in  1908 
and  1904,  namely,  alK>ut  $200  per  share,  and 
$360  per  share,  wtiich  I  find  to  be  the  price  at 
which  it  could  have  tteen  sold  at  any  time 
within  five  years  after  the  date  of  the  execu- 
tion of  the  declaration  of  trust. 

S.  The  remaining  question  relates  to  the 
matter  of  compensation  to  the  trustee.  While 
it  was  urged  by  the  complainant  in  her  brief 
that  there  should  not  be  any  allowance  of 
commissions  to  this  trustee,  I  can  perceive  no 
legitimate  ground  for  withholding  the  same. 
It  is  true  that  in  certain  respects  this  trustee 
Is  found  by  the  court  to  be  subject  to  sur- 
charge; but  its  conduct  has  not  been  will- 
fully wrong,  nor  has  It  confused  accounts, 
unwarrantably  used  trust  moneys,  or  done 
any  of  the  things  which  have  been  held  to  dl>^ 
entitie  trustees  to  compensation.  It  is,  of 
course,  true  that  a  general  rule  of  law  applies 
alike  to  those  possessed  of  small  means  as 
well  as  those  possessed  of  large;  but  it  la 
equally  true  that  where  a  trustee  Is  possessed 
of  very  large  resources,  as  this  trustee  is,  and 
therefore  nothing  that  it  has  done  could  pos- 
sibly Jeopardize  the  interests  of  the  cestui  quo 
trust,  and  the  latier  would  in  every  event  re- 
ceive ail  tbat  the  court  found  due  to  them, 
a  different  situation  exists  than  if  a  trustee 
of  meager  resources  should  make  unauthor- 
ized Investments,  and  thereby  Jeopardize  the 
interests  of  the  cestui  que  trust,  and  make 
it  possible  that  they  would  lose  what  ought 
to  come  to  them.  I  see  no  reason  for  treating 
this  trustee  in  any  other  than  the  normal  way 
in  fixing  its  compensation.  The  discretion  of 
this  court  in  this  class  of  cases  as  to  the 
amount  to  be  allowed  Is  unfettered  by  stat- 
ute, and  the  compensation  should  be  based 
on  the  nature  and  amount  of  the  services 
rendered  and  the  risk  incurred  by  the  tru^ 
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tee.  Van  H«nteii  v.  Van  Honten  (Ct.  of  Ei> 
rors,  1889)  46  N.  J.  Eq.  796,  18  Atl.  842. 

Holding  this  trustee,  as  I  do,  to  a  strict 
accountability,  I  think  that  its  allowance 
should  be  commensurate  with  such  respon- 
BlbiUty.  If  the  contention  of  the  trustee  was 
found  to  be  sound,  and  It  was  only  charge- 
able for  negligence,  and  would  be  held  to 
h»ve  done  its  duty  If  !*•  merely  retained  the 
secnritles  and  collected  the  Income,  then  I 
think  a  small  allowance  would  compensate 
it  fully  for  its  responsibility.  I  am  only 
speaking  of  an  allowance  upon  principle,  be- 
canse,  under  the  terms  of  a  declaration  of 
tmst,  it  was  to  receive  5  per  cent  upon  the 
Income,  and  it  has  already,  under  such  clause, 
taken  Its  commissions  on  income.  But  I 
tblnk  that  where  a  trustee  has  a  very  large 
estate,  such  as  this  one  was,  of  a  most  varied 
character,  handed  over  to  it,  and  is  required 
by  the  rale,  applied  to  it  by  the  court,  to  ex- 
ercise due  diligence  In  the  calling  In  of  all 
nnautborlzed  investments  and  the  duty  of  In- 
vesting in  authorized  securities,  it  should  be 
paid  a  proper  sum  to  compensate  It  for  this 
labor  and  the  responsibility  and  risk  In- 
volved. In  view  of  the  rule  which  I  apply 
to  this  trustee,  I  do  not  think  that  4  per  cent 
npon  the  amount  of  principal  is  too  large  a 
sum  for  the  time,  labor,  responsibility,  and 
risk  Involved.  It  had  the  estate  In  its  charge 
from  1898  to  date,  and,  in  addition  to  the  oiv 
dlnary  duties  In  an  ordinary  trust,  there  were 
unique  duties  Imposed  upon  this  trustee,  be- 
cause, as  has  been  before  stated,  many  of  the 
apparent  securities  turned  over  were  worth- 
less, and  that  fact  could  only  be  ascertained 
after  patient  investigation  and  much  trouble, 
and  In  each  Instance  It  bad  to  take  the  risk 
of  Its  conduct.  And,  with  respect  to  the 
valuable  property,  it  performed  Its  duties 
well;  the  surcharge  resulting  from  a  mis- 
conception of  duty,  and  not  from  a  willful 
disregard  thereof.  In  the  Van  Houten  Case, 
cited  above,  the  Court  of  Errors  set  the 
figure  as  3%  per  cent  I  thmic  the  ad- 
ditional %  per  cent  allowed  by  me  In  this 
case  fairly  represents  the  additional  services 
and  risk  tnvoived. 

Application  Is  made  by  the  various  counsel 
for  costs,  including  counsel  fees,  to  be  paid 
out  of  the  estate.  This  seems  to  be  of  the 
class  of  cases  in  which,  under  the  prac- 
tice and  as  a  matter  of  authority,  allow- 
ances should  be  made.  Trustees  v.  Green- 
ough,  105  U.  S.  627,  26  L.  Ed.  1167. 

The  matter  of  the  amounts  may  be  settled 
upon  the  settling  of  the  decree,  which  will 
be  done  upon  notice. 


TABER  V.  TABBR. 

(Court  of  Chancery  of  New  Jersey.    October  8> 
1904.) 

1.  Divobce—Deekkses— Condonation. 

Condonation  is  the  forgiveness  of  the  of- 
fense followed  in  fact  by  a  reconcilation,  in 
which  the  wife  ia  reinstated  to  such  conjugal 


Cohabitation  as  may  be  adapted  to  the  circum- 
stances of  the  parties. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  17,  Divorce,  §|  169-187.] 

2.  Same— EviDKNCE. 

In  an  action  for  a  divorce,  evidence  ex- 
amined, and  held  not  to  show  condonation  by 
the  wife  of  the  husband's  adultery. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  17,  Divorce,  8  451.] 

BUI  for  a  divorce  by  Xaura  Taber  against 
Frank  Taber.    Decree  for  complainant 

Griggs  &  Harding,  for  complainant  Coult, 
Howell  &  Ten  Eyck,  for  defendant 

STEVENS,  V.  C.  This  Is  a  suit  for  divorce 
on  the  ground  of  adultery.  The  parties  were 
married  on  March  31,  1897,  by  Rev.  Dr. 
Owens,  pastor  of  the  East  Side  Presbyterian 
Church  of  Paterson.  They  continued  to  live 
together  until  the  fall  of  1902.  After  one  or 
two  temporary  separations  of  a  few  weeks 
duration,  during  that  fall,  they  finally  sep- 
arated on  December  31,  1902.  This  suit  was 
commenced  in  June,  1903. 

The  evidence  relied  upon  to  support  the 
complainant's  case  consists  of  defendant's 
admissions,  and  the  alleged  presence  of 
gonorrhea  and  syphilis,  symptoms  of  which 
are  said  to  have  appeared  shortly  after  the 
act  confessed  was  committed.  There  is  no 
evidence  tending  to  show  guilt  outside  of 
these.  The  defendant  says  that,  while  he 
admitted  committing  adultery  with  a  pros- 
titute in  New  York  City,  he.  In  fact,  did 
nothing  more  than  accompany  her  to  her 
room;  and  he  explains  the  presence  of  -the 
disease  that  be  admits  be  bad  by  saying 
that  it  was  not  gonorrhea  or  syphilis,  but 
a  disease  whose  symptoms  resembled  gonor- 
rhea and  which  he  had  had  twice  before  In 
bis  childhood.  The  defendant's  evidence 
was  given  with  so  much  apparent  sincerity 
that  It  necessarily  produced  a  favorable  Im- 
pression. It  is  perfectly  apparent  that  lie 
was  devotedly  attached  to  his  wife  and  child; 
that  he  sincerely  repented  of  the  wrong  done 
them,  by  what  he  himself  admits  to  have 
been  a  very  disgraceful  occurrence;  and  that 
he  made  extraordinary  efforts  to  bring  about 
his  wife's  return.  Whether  It  would  not 
have  been  better  for  the  wife  to  have  re- 
mained at  his  home,  under  the  conditions 
to  which  they  both  appear  to  have  assented. 
I  shall  not  undertake  to  say.  I  have  merely 
to  decide  the  legal  question. 

After  a  careful  consideration  of  the  case, 
I  am  forced  to  the  conclusion  that  the  weight 
of  the  evidence  Is  that  defendant  did  com- 
mit adultery.  The  defendant  owned  a  farm 
In  the  neighborhood  of  Rtdgewood,  which  he 
himself  cultivated.  In  the  summer  he  and 
his  wife  were  accustomed  to  take  boarders. 
He  appears  to  have  become  dissatisfied  with 
this  mode  of  life,  and  In  the  winter  of  1901- 
1902  procured  employment  In  New  York  as 
a  salesman.  He  gave  up  this  employment 
on  March  29  or  30,  1902.  The  day  before 
he  left  he  «iys  tha^^beln^t^r^^g,^ 
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at  a  nusic  ball  on  Twenty-Third  street,  New 
York,  and  tbere  became  engaged  in  conver- 
eation  with  a  young  woman  who  aat  next 
to  him  and  who  invited  him  to  accompany 
her  to  her  room,  not  tar  distant.  To  state 
the-  disgusting  details  Is  unnecessary.  He 
wait  to  the  room  with  her,  and  after  being 
there  a  very  short  time  liroke  away  without 
having  had  Intercourse.  His  statement  puts 
him  In  the  attitude  of  one  who,  overcome 
with  shame  at  bis  situation,  bad  neither  the 
ability  nor  Inclination  to  indulge  bis  passion. 
About  two  weeks  after  this  time  appeared  a 
disease  whose  symptoms,  it  is  admitted, 
were,,  in  all  respects,  similar  to  those  of 
gonorrhea,  and  he  was  actually  treated  by 
his  physician.  Dr.  Vroom,  for  gonorrhea.  In 
the  following  August  and  September  there 
appeared  some  of  the  symptoms  of  syphilis, 
and  be  was  actually  treated  by  two  phy- 
sicians, Drs.  Doty  and  Demund,  independ- 
ently, for  that  malady.  Whether  he  had 
this  latter  disease  in  mild  form  Is  left  doubt- 
ful by  the  evidence. 

Without  discussing  the  evidence  at  length, 
I  shall  briefly  state  why  I  think  the  defend- 
ant's account  of  the  matter  is  improbable. 
He  made  a  confession  of  adultery,  not  only 
to  his  wife,  but  to  Rev.  Dr.  Owens,  Mrs. 
Taber's  pastor,  who  was  called  into  a  fami- 
ly consultation  on  the  subject.  Dr.  Owens 
says:  "I  can  only  say  that  he  admitted 
that  be  had  been  guilty  of  adultery,  and 
that  he  had  become  Infected  by  such  con- 
duct, and,  consequently,  he  was  under  medi- 
cal treatment."  Still  more  explicit  Is  the 
defendant's  own  account  of  what  he  told 
Dr.  Owens.  He  testifies:  "I  said  that  I 
knew  I  had  wronged  my  wife  very  dread- 
fully; that  I  had  done  so  under  great  temp- 
tation, and  was  very  sorry  the  moment  It 
,was  over,"  The  confession  was  not  made 
without  reflection,  and  In  a  moment  of  sur- 
prise. Six  months  bad  elapsed  since  the 
offense,  and  his  malady,  known  to  his  wife 
as  early  as  April,  'had  become  the  subject 
of  anxious  consideration  by  her  family. 
It  was  made  at  a  time  when  the  defendant 
was  doing  everything  in  his  power  to  re- 
gain his  wife,  who  bad  then  left  him,  and 
was  under  a  pressing  necessity  of  telling 
the  simple  truth,  if  that  which  he  now  states 
were  the  truth.  The  occurrence  as  he  now 
relates  It  was  less  disgraceful  than  that 
which  he  confessed  to.  If  true  as  related, 
he  would  have  stood  forth  as  one  who 
had  been  tempted  and  who  bad  at  the  last 
moment  resisted  temptation  and  overcome 
it.  Men  under  the  stress  of  an  Impend- 
ing calamity  not  Infrequently  seek  to  avert 
it  by  falsehood.  It  Is,  however,  difficult 
to  imagine  that  any  man,  in  his  senses, 
would  resort  to  a  falsehood  which  would  In- 
volve him  in  misfortune,  rather'  than  tell 
the  truth  which  would,  at  least,  tend  to 
free  him  from  it,  and  which  would,  in  any 
event,  give  him  a  legal  right  to  the  society 
of  bis  wife  and  child. 


Tbore  Is  another  circumstance  wbtch  must 
be  adverted  to.  His  confession  was  coupled 
with  the  mention  of  a  friend  of  bis  by  the 
name  of  Scott.  This  is  his  wife's  version  of 
the  conversation  on  that  point:  "I  said, 
"Tell  me  truly,  were  you  anywhere  with 
your  brother  Ed.  Taber?'  He  said  'No.* 
I  said,  'Were  you  anywhere  with  Raymond 
Scott'  He  didn't  say  anything.  He  merely 
bnrst  out  crying,  and  then  said,  'I  have  been 
untrue  to  you.'"  The  defendant's  version 
of  this  conversation  is:  "Then  she  tried  to 
lay  the  blame  for  my  going  wrong  on  two 
other  parties.  I  told  hoc  It  was  not  the  case 
in  one  instance,  and  in  the  other  I  didn't 
give  any  answer  at  all."  The  wife  testi- 
fies that  on  March  2&th  Scott  met  him  in 
the  city.  After  most  of  the  evidence  had 
been  put  In,  I  stated  that  It  would  be  proper 
to  call  Scott,  and  an  adjournment  was  bad 
which  afforded  an  ample  opportunity  eitha: 
to  produce  him  or  take  his  testimony  on 
commission.  No  satisfactory  explanation  of 
why  he  was  not  examined  has  been  given. 
The  defendant  does  not  say  In  his  testimony 
that  Scott  accompanied  him  to  the  music 
hall,  nor,  on  the  other  hand,  can  I  find  that 
he  says,  in  so  many  words,  that  he  went 
alone.  In  addition  to  the  evidence  of  con- 
fessions is  the  presence  of  venereal  dis- 
ease. Tbe  defendant  denies  having  had  it. 
His  suggestion  now  is  that  what  he  had  was 
■imple  urethritis— the  same  disease  that  he 
had  when  a  boy.  It  is  a  very  singular  co- 
incidence that  this  disease  should  have  brok- 
en out  two  weeks  after  the  visit  to  the  music 
hall.  It  is  rather  remarkable,  too,  that  not 
only  three  of  the  doctors  whom  he  con- 
sulted should  have  treated  him  for  either 
gonorrhea  or  for  syphilis,  but  that  the  de- 
fendant himself  should  have  thought  or 
feared,  as  he  evidently  did  think  or  fear,  ttiat 
the  disease  was  of  a  venereal  character. 

The  defendant's  counsel,  in  his  argument, 
chiefly  relied  upon  condonation.  The  perti- 
nent facts  are  these:  The  presence  of  the 
disease  gave  rise  to  suspicion  as  early  as 
April  or  May.  He  denied  improper  relations 
with  any  one.  In  June,  the  disease  continu- 
ing, and  the  complainant  becoming  more  un- 
easy, she  left  his  room.  At  the  end  of  August 
he  made  the  confession.  His  wife  did  not 
leave  bis  house  until  the  end  of  September. 
She  remained  away  until  October  11th.  On 
that  day,  at  a  family  meeting,  Bev.  Dr. 
Owens  having  been  called  in  consultation, 
she  decided  to  return,  but  only  on  condition. 
The  condition  was,  in  the  words  of  Dr. 
Owens,  that  he  would  not  ask  that  bis  wife 
should  come  back  and  t>e  a  wife  to  him,  but 
simply  that  she  would  remain  in  the  bouse. 
She  left  him  again,  about  Octot)er  20th,  on  a 
visit  to  her  sister  In  Paterson.  On  November 
12th,  the  defendant's  sister  was  to  be  married 
at  Patchogue,  Long  Island,  where  his  moth- 
er lived.  The  complainant  consented  to  go 
to  the  wedding,  and  it  was  arranged  between 
them  that  they  should  spend  the  winter  at 
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Ills  motber'f  bovM  at  Patchogne,  bat  itlll 
on  the  above-mentloited  condition.  At  the 
last  moment,  howerer,  Mrs.  Taber  refused  to 
go  there,  becavse,  as  she  aays,  he  had,  the 
day  before,  insisted  that  she  should  share  his 
room;  that  she  was  doing  blm  a  great  In- 
justice in  thinking  that  he  then  had  any  dis- 
ease. She  remained  in  Paterson  until  Decem- 
ber Sd.  During  the  interval  between  the 
wedding  on  November  12th  and  December  3d 
the  defendant  gave  up  farming  and  hired  a 
flat  in  Brooklyn,  where^  his  wife  refusing 
to  retunt  to  him,  be  began  to  keep  house  with 
bia  mother.  During  that  Interval  two  im- 
portant letters  were  written,  one  by  defend- 
ant to  complainant,  suggesting  that  be  might, 
because  of  the  separation,  commit  suicide, 
and  tlie  other  by  defendant's  brother  Edward, 
a  New  Tork  attorney,  to  Irving  Dey,  a  broth- 
er of  complainant,  threatening  that,  if  com- 
plainant did  not  return,  a  disclosure  of  certain 
disgraceful  conduct  on  the  part  of  complain- 
ant's father  might  be  made.  The  complain- 
ant says  tliat  she  was  so  far  operated  on  by 
these  two  letters  and  by  her  destitute  con- 
dition thst  she  resolved  to  return.  Defend- 
ant says  that  she  gave  ss  her  reason  for  re- 
turning that  he  had  sent  her,  with  an  implor- 
ing letter,  the  child's  winter  coat  On  her 
way  to  his  Brooklyn  residence  she  atf^ped 
at  the  home  of  defendant's  brother-in-law. 
Dr.  Northrop,  a  practicing  physician.  Dr. 
Northrop  says,  and  in  this  all  parties  agree, 
that  she  expressly  stipulated  for  two  condi- 
tions. One  was  that  If  he  ever  had  aliything 
to  do  with  any  other  women  she  would  leave 
him,  and  the  other  was  that  they  should  sleep 
in  ditTerent  rooms.  She  remained  at  her  bus- 
band's  flat  from  December  8d  to  December 
Blst,  and  then  left  him.  Her  reason  was,  as 
she  says,  that  he  kept  asking  her  to  resume 
marital  relations,  and  that  her  situation  be- 
came unendurable. 

Do  these  facts  show  condonation?  In  Bern- 
stein ▼.  Bernstein,  Pro.  Dlr.  (1893)  802,  It  la 
said:  *^3ondonation  la  a  conclusion  ot  fact, 
not  of  law,  •  •  •  and  means  the  complete 
forgiveness  and  blotting  out  of  the  conjugal 
offense,  followed  by  cohabitation."  In  an 
earlier  case  (Dance  y.  Dance,  1  Hagg.  Ec. 
791)  Lord  Stowell  had  used  language  very 
pertinent  to  the  case  in  hand.  "The  parties 
bad  separate  beds.  •  •  •  They  never,  as 
far  as  appears,  bedded  together  afterwards, 
and  therefore  what  has  been  said  of  condona- 
tion is  quite  of  the  question.  There  must  be 
something  of  a  matrimonial  intercourse  pre- 
sumed tn  order  to  found  it  It  does  not  rest 
merely  on  the  wife's  not  withdrawing  herself. 
But  the  court  does  not  hold  condonation  so 
strictly  against  the  wife  from  whom  it  looks 
for  a  long-sufFering  and  patience,  not  to  be 
expected  nor  tolerated  in  the  husband."  In 
Ooeger  ▼.  Ooeger,  S9  N.  J.  Bq.  IS,  46  Atl. 
3^,  V.  0.  Emery  used  the  following  language: 
"Forgiveness  of  the  offense,  whether  It  b<> 
evidenced  by  words  or  acts,  Is  not  necessarily 
legal  condonation,  which  requires  the  f orgive- 


ness  to  be  followed  In  fact  by  a  recondlisp 
tion,  in  which  the  wife  is  reinstated  to  such 
conjugal  oobabitation  or  connubial  inteicooiae 
as  may  be  adapted  to  the  drcumstancea  of 
the  parties."  It  has  been  often  held  that  re> 
mainlng  In  the  same  bouse  after  knowledg* 
of  the  offense  does  not  constitute  condonation. 
Westmeath  v.  Westmeath,  2  Hagg.  Ec.  Snpp. 
1,  118;  Jacobs  v.  Tobelman,  86  La.  Ann.  842; 
Harnett  t.  Harnett,  69  Iowa,  401«  13  N.  W. 
408. 

These  expositions  of  tiie  meaning  at  ooii> 
donation  show  clearly  that  it  is  something 
more  than  forgiveness,  in  the  sense  of  ceasing 
to  harbor  resentment  It  Is  not  only  a  blot- 
ting out  of  the  offense  from  the  mind  and 
heart  «f  the  person  forgiving,  but  a  restora- 
tion  of  the  offender  to  bis  former  position. 
It  the  wife  says:  "I  will  cease  to  entertain 
filings  of  resentment  against  yon  for  the 
wrong  you  have  done  me.  I  will  go  back 
and  be  your  housekeeper,  bnt  I  will  not  main- 
tain wifely  relationa  with  yon" — It  is  man- 
ifest that  the  condonation  Is  not  completa 
Great  stress  was  laid  by  counsel  upon  a  letter 
written  by  the  complainant  to  Charles  Taber 
on  the  day  she  finally  left  her  husband's 
homew  She  says:  "Every  one  supposed  that 
wifely  lelatloaa  wore  not  to  be  thought  oC,  at 
least  for  the  present;"  and  further  on:  "It 
your  brother  had  acted  like  a  man  about 
things.  Instead  of  making  such  numerous 
propositions  or  any  proposition  at  all,  for  ths 
pnsent  at  least  yes  at  all — ^for  I  was  the 
one  propositions  should  have  come  from — it 
would  hare  changed  things."  This  letter, 
fairly  Interpreted,  seems  to  me  to  mllltats 
against  counsel's  position.  It  shows  very 
plainly,  first  that  diere  were  to  have  been  no 
wifely  relations  for  the  presmt;  and,  second- 
ly, and  this  Is  the  Important  point  that  the 
complainant  had  reserved  to  herself,  and  to 
herself  alone^  the  decision  whether  thore 
should  be  any  in  the  future.  It  is  this  ex- 
plicit reserratlon  on  her  part  which  pt» 
dudes  the  Idea  of  condonation.  It  might  per> 
haps  be  open  to  argument  whether  It  must 
be  shown  that  there  has  been  an  actual  re- 
sumption of  sexual  Intercourse;  whether  the 
condonation  might  not  be  complete  wbere^ 
the  parties  being  apart  there  was  forgive- 
ness coupled  with  an  agreement  to  !!▼«  to- 
gether again  and  to  resume  sexual  Interoovrse 
when,  for  example,  the  family  physician 
should  pronounce  all  danger  of  InSection  over, 
and  where  the  parties  actually  ckme  together 
again  in  pursuance  of  such  an  agreement 
No  snch  question  Is  to  be  dealt  with  here,  and 
I  express  no  opinion  about  it  There  was  no 
agreement  for  the  resumption  of  intercourse, 
present  or  future.  On  the  contrary,  the  agree- 
ment was  that  there  should  be  no  "wifely 
relations,  at  least  for  the  present"  and  that 
whether  there  would  be  In  the  future  would 
rest  entirely  with  the  wife. 

I  thiiik  the  decree  must  be  la  faror  of  con*- 
plalnant. 

Digitized  by  V^OOQ  IC 
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TAN  HOOTBM  Y.  HAIjI.  et  aL 

(OBort  «f  Chancery  of  Mew  Jeney.     Oct.  TO, 
1900) 

Afpxai.  —  TBAKBrxB  to  Apfuxatb  CtoUBT— 

PBOCKEDIHOS   IB    TlOAX.    COTTKT— JUBI8DI0> 

HON. 

Tlie  Court  of  Chancery  entering  a  final  de- 
cree of  distribution  in  a  sait  constrUinK  *  will 
and  determining  the  rights  of  beneficiaries  there- 
nnder  has  no  lurisdiction  pending  an  appeal 
from  a  part  of  the  decree  to  permit,  on  the  peti- 
tion of  appellants,  the  enforcement  of  the  other 
part  of  the  decree,  but  an  application  therefor 
Aonld  b«  made  to  th«  Court  of  Errors  and  Ap- 
peals, which  haa  Joriadlctiott  of  the  subject-mat- 
ter of  the  suit. 

[Ed.  Mote. — ^For  cases  in  point,  see  Cent.  Dig. 
vol.  2,  Appeal  knd  Krror,  i  2210.] 

Bill  by  Rachel  Van  Houten  against  Joseph 
0.  Hall  and  others  for  distribution  of  the 
residue  of  tbe  estate  of  Rachel  Van  Houten, 
deceased.  From  a  decree  of  the  Court  of 
Chancery  (64  Atl.  400)  ordering  distribution, 
certain  of  tbe  parties  appeal.  Heard  on  peti- 
tion to  permit  enforcement  of  a  portion  of 
tbe  decree.    Petition  denied. 

Preston  SteTonson,  for  petitioner.  Robert 
Williams,  for  respondents. 

BERGEM,  V.  C.  From  tbe  final  decree  of 
this  court  ordering  tbe  distribution  of  a 
legacy  under  the  will  of  Rachel  Van  Houten 
to  be  made  per  stirpes,  and  not  per  capita,  be- 
tween the  devisee  of  the  child  of  her  deceased . 
aon  and  the  children  of  her  daughter,  the 
children  hare  appealed.  Tbe  appellants  now 
petition  this  court  to  permit  the  enforcement 
of  the  decree  in  their  favor  to  a  substantial 
extent.  Consenting  that  the  devisee  of  tbe 
child  of  tbe  son  may  participate  In  such  dis- 
tribution, but  only  to  tbe  extent  she  will 
be  entitled  should  the  appellants  succeed  In 
tbe  Court  of  Appeals.  In  support  of  tbeir 
petition  tbe  petitioners  argue  that,  In  any 
event,  they  will  be  entitled  to  at  least  what 
has  been  decreed  to  them  by  this  court,  and 
that.  In  carrying  out  tbe  decree,  the  statns 
will  not  be  changed  to  tbe  prejudice  of  tbe 
appellees.  I  can  find  no  precedent  permitting 
such  a  partial  execution  of  a  decree  in  a 
cause  removed  to,  and  now  within,  the  juris- 
diction of  the  Appellate  Court  by  the  act  of 
the  party  asking  its  partial  enforcement  In 
this  court  The  purpose  of  the  proceeding 
In  which  tbe  decree  appealed  from  was  made 
was  to  determine  tbe  rights  of  numerous  par- 
ties to  a  fond,  the  distribution  of  which  re- 
quires tbe  construction  of  a  last  will  and 
testament.  What  view  tbe  appellate  court 
may  adopt  It  ivould  not  be  proper  for  me  now 
to  anticipate,  .Tor  It  might  reach  a  conclusion, 
not  only  different  from  the  views  expressed 
In  support  of  this  decree,  but  also  at  variance 
with  the  claims  of  tbe  appellants. 

In  addition  to  what  I  have  stated,  I  am 
ot  tbe  opinion  that  during  the  pendency  of 
this  appeal  this  court  ought  not  to  partially 
execute  It  In  behalf  of  one  who,  by  bis  own 
act,  baa  removed  tbe  proceedings  to  anotber 


Joriadlctloo;  fbr,  it  tbe  right  to  tatoiet  tbis 
decree  is  not  effected  by  the  appeal.  It  would 
Apply  to  the  whole  decree  as  well  as'  to  a 
part  of  It,  and  to  execute  the  entire  decree 
would  manifestly  destroy  the  subject  of  tbe 
appeaL  Penna  R.  R.  Co.  v.  Mat  Docks  Ry. 
Cow,  64  N.  J.  Bq.  617,  3S  Aa  43a  That  these 
petitioners  are  In  great  need  of  the  money, 
the  receipt  of  which  they  have  postponed  to 
a  future  time  by  their  own  appeal,  Is  no  rea- 
son why  this  court.  If  It  has  tbe  power,  should 
partially  execute  the  decree  In  favor  of  those 
who  complained  of  It  If  tbe  executors  or 
trustees  choose  to  act  upon  the  decree  made 
in  this  coxirt  and  to  pay  out  part  of  the  sum 
to  the  present  applicants,  on  the  ground  that 
they  will  be  entitled  to  at  least  that  much  on 
any  decree  which  would  be  made  in  the 
Court  of  Appeals,  they  can  do  so  taking  that 
risk.  The  present  application  should  be  made 
to  the  Court  of  Appeals,  which  now  has  juris- 
diction of  tbe  subject-matter,  for  any  order 
that  this  court  might  mfdce  would  Itself  be 
subject  to  appeal,  thus  creating  a  confusion 
that  ought  to  be  avoided,  and  I  must  decUne 
to  make  any  order  for  a  partial  distribution, 
except  with  the  consent  of  all  tbe  parties  In- 
terested in  tbe  fund. 

(n  M.  1.  U  82) 
HART  V.  DEMISE  et  aL 
(Supreme  Court  of  Mew  Jersey.    June  10, 1907.) 

TSIAI/— COKPBOIflSK— VkKMOC. 

In  an  action  tor  services  rendered,  where 
the  court  instructed  the  jury  that  they  could 
fix  under  the  evidence  what  they  thought  was 
fair  and  right  that  the  plaintiff  was  allowed 
leas  than  he  sought,  and  more  than  the  defend- 
ant claimed  he  should  have  received,  was  insuffi- 
cient to  show  that  the  verdict  was  by  way  of 
compromise. 

[Ed.  Mote. — ^For  cases  in  point  see  Gent  Dig. 
vol.  46,  Trial,  i  TM.] 

Action  by  John  Hart  against  Lewis  A. 
Denlss  and  others.  Verdict  for  plaintiff. 
Rule  to  show  cause  discharged. 

Argued  February  term,  1907,  before  VOBX, 
HENDRICK80N,  and  PITMBX,  JJ. 

John  Sykes,  for  the  rale.'  Barton  B.  Hutch- 
inson, opposed. 

FORT,  J.  This  cause  was  tried  at  tlie 
Mercer  drcnlt  before  the  court  and  a  Jury, 
with  a  verdict  for  tbe  plaintiff.  Tbe  action 
was  for  compensation  for  services  rendered 
to  Louisa  A.  David,  deceased.  In  her  lifetime, 
by  Martha  Hart  as  nurse  and  attendant 
The  plaintiff  was  the  assignee  of  tbe  claim 
of  Martha  Hart. 

The  proofs  seem  to  show  services,  and  tbe 
amount  of  the  verdict  was  much  less  than 
tbe  amount  of  the  plaintUTs  alleged  claim. 
Tbe  record  does  not  show  any  exceptions  to 
evidence  or  to  the  charge,  and  but  a  single 
ground  Is  relied  upon  In  tbe  brief  of  tbe 
counsel  for  the  applicant  for  this  rule,  name- 
ly: "(7)  The  damages  awarded  by  the  verdict 
are  not  based  on  any  sound  reaaonli 
Digitized  by ' 
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on  the  evidence  in  the  case,  but  were  fixed 
by  the  Jury  by  way  of  compromise  between 
the  plaintiff  and  defendant."  There  Is  noth- 
ing before  the  court  In  the  record  to  sustain 
this  apeclflcation.  The  court  expressly  told 
the  jury  that  the  suit  was  for  the  valne  of 
services,  and  that  they  could  fix  nnder  the 
evidence  what  they  thought  was  fair  and 
right.  They  did  not  altow  the  plaintiff  all 
his  claim.  They  evidently  thought  it  exces- 
sive,  and,  under  the  proof,  they  had  a  right 
to  80  find.  There  was  no  ground  for  saying 
that  the  verdict  was  a  compromise  verdict 
other  than  the  fact  that  the  plaintiff  was  al- 
lowed less  than  he  sought  and  more  than  the 
defendant  claimed  he  should  receive. 
The  rule  to  show  canse  Is  discharged. 


C72  N.  J.  Bq.  8M) 

KELSEY  et  al.  t.  DILKS  et  al. 

(Court  of  Chancery  of  New  Jersey.     May  8, 

1907.) 

Bquitt— Petition  to  Open  Decreb— Whew 
Mat  be  Maoe. 

A  petition  to  open  a  final  decree  for  error 
apparent  in  the  record  must  be  brought  within 
the  time  allowed  for  an  appeal  or  writ  of  error, 
where  the  complainant  has  been  under  no  dis- 
ability during  that  period. 

Petition  by  Orlando  Kelsey  and  another 
against  Sarah  Dllks  and  others  to  open  a 
final  decree. 

See  63  AtL  Ilia 

T.  J.  Middleton  &  J.  J.  Orandall,  for  pe- 
titioners.   J.  Boyd  AtIb,  for  defendants. 

LBAMINC.  V.  C.  I  am  unable  to  extend 
to  petitioner  the  relief  which  she  seeks.  The 
petition  la  to  open  a  final  decree,  which  was 
enrolled  more  than  turee  years  ago.  Peti- 
tions of  this  nature  have  in  tiiis  Jurisdiction 
largely  superseded  bills  of  review,  and  the 
simplicity  of  the  procedure  goes  far  to  rec- 
ommend it  Kerans  v.  Kerans  (N.  J.  Ch.) 
62  Ati.  305;  White  v.  Smith  (N.  J.  Ch.)  65 
Atl.  1017.  But  the  principles  which  control 
the  court  In  granting  or  withholding  relief 
appear  to  remain  unchanged.  I  am  unable 
to  find  any  authority  to  justify  a  departure 
from  these  well-established  principles.  It 
has  been  uniformly  held  in  England  and  In 
the  American  states  that  a  bill  of  review  for 
error  apparent  In  the  record  must  be  brought 
within  the  time  allowed  for  an  appeal  or 
writ  of  error  in  all  cases  where  the  com- 
plainant has  been  under  no  disability  dur- 
ing that  period.  Story's  Eq.  PI.  {  410;  Dan- 
iell's  Ch.  PL  &  Pr.  {  1580,  and  note;  3  Enc 
PI.  &  Pr.  p.  583;  Fletcher's  Eq.  PI.  &  Pr. 
i  932;  1  Foster's  Fed.  Pr.  {  354.  No  reason 
suggests  itself  for  a  departure  from  this  rule 
where  the  relief  is  sought  by  petition.  In- 
stead of  by  bill  of  review. 

In  the  case  at  bar  the  relief  sought  Is  based 
wholly  upon  matters  of  record.  No  newly 
discovered  evidence  is  claimed.  It  is  claimed 
that  the  court  erred  in  excluding  certain  evi- 
dence, and  that  the  pleadings  do  not  justify 


the  decree  entered.  These  are  matters 
touching  which  the  law  defines  the  period  of 
three  years  for  review  by  appeal,  and  that 
period  has  been  uniformly  adopted  as  a  pe- 
riod beyond  which  a  bill  of  review  cannot  be 
entertained,  except  for  newly  discovered  evi- 
dence, or  in  cases  of  disability. 

I  am  obliged  to  discbarge  the  order  to 
show  cause,  and  dismiss  the  petition,  for  tbe 
reasons  stated. 


(7B  N.  J.  U  2X4) 

OSBOBN  V.  6URTNBR  et  oL 
(Supreme  Court  of  New  Jersey.    June  10, 1907.  t 

Appeal  —  BKvtEW—OBjEci'toNs  Not  Raised 

Below. 

On  appeal  from  the  district  court  this 
court  will  not  consider  an  alleged  error  not  in 
any  way  brought  to  the  attention  of  the  trial 
judge,  and  not  shown,  in  the  state  of  the  case, 
to  have  been  in  any  way  raised  before  him. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  2,  Appeal  and  Error,  K  1141-1160.] 

(Syllabus  by  the  Court) 

Appeal  from  District  Court  of  City  of 
Newark. 

ActlMi  by  Ellen  N.  Osbom,  executrix, 
against  Theophile  E.  Gurtner  and  Selma  B. 
Gurtner.  Judgment  for  plaintiff,  and  de- 
fendants  appeal.     Affirmed. 

Argued  February  term,  1907,  before  OAB- 
BISON,  SWAYZB,  and  TRENCHABD,  JJ. 

George  H.  Pelrce,  for  appellants.  Philip 
J.  Scbotland,  tor  appellee. 

TRENCHABD,  J.  This  is  an  appeal  from 
a  judgment  of  the  second  district  court  of 
the  city  of  Newark.  Tbe  action  was  for 
rent  of  premises  No.  482  Broad  Street  New- 
ark, N.  J.,  alleged  to  be  due  to  the  plaintiffs 
from  the  defendants.  The  cause  was  tried 
before  the  judge  without  a  jury,  and  a  Judg- 
ment for  plaintiff  rendered. 

The  only  reason  urged  for  reversal  Is  the 
refusal  of  the  trial  Judge  to  render  a  judg- 
ment for  the  defendants.  An  examination 
of  the  state  of  the  case  shows  that  the  mo- 
tion for  judgment  for  the  defendants  q>ec- 
ified  no  grounds  for  the  allowance  of  such 
motion,  and  therefore  raised  no  legal  ques- 
tion for  the  determination  of  the  trial  court. 
Garretson  v.  Appleton,  58  N.  J.  Law,  386,  37 
Atl.  150;  Hopwood  v.  Atha  &  Illlngsworth 
Co.,  68  N.  J.  Law,  707,  54  Atl.  435;  ZelMt  y. 
North  Jersey  Street  Bailway  Co.,  68  N.  J.  Law, 
541,  65  Atl.  96.  On  appeal  from  the  district 
court  this  court  will  not  consider  an  allegea 
error  not  in  any  way  brought  to  the  attentiou 
of  the  trial  judge,  and  not  shown,  in  the  state 
of  the  case,  to  have  been  in  any  way  raised 
before  him.  O'Donnell  v.  Weiler,  72  N.  J. 
Law,  142,  59  Atl.  IOCS;  Hanson  v.  Pennsyl- 
vania Bailroad  Company,  72  N.  J.  Law,  407. 
60  Atl.  1101;  Frisby  v.  Thomas  Jefferson 
Council  (N.  J.  Sup.)  64  AO.  1053. 

The  result  is  that  the  Judgment  below 

should  be  affirmed.  i      /-^/-^/-sir? 
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GILLEN  V.  HADLBT  «t  aL 

(Court  of  Chancery  of  New  Jersey.     May  15, 

1907.) 

1.  EQUITT— JUBISDICTION— BKTENTION  OF  JU- 
BI8DICTI0R  ACQiriBED  —  AI.TEBNATIVC  RS- 
USF. 

A  complaint  in  a  Conrt  of  Chancery  by 
cestui  que  trust  under  a  will  alleged  that  de- 
fendants aa  trustees  nnder  the  will  liad  received 
money  and  property  belonging  to  the  estate  and 
had  never  accounted  therefor,  and  asked  that 
th^  make  a  discovery  of  all  property  which 
had  come  into  their  possession  as  trustees  and 
that  they  be  required  to  file  an  account  showing 
all  their  transactions  and  a  schedule  of  all  prop- 
arty  In  their  possession.  Subsequently  to  filing 
of  the  bill,  but  prior  to  the  service  of  subpcena 
on  defendant  trustees,  they  filed  with  the  Pre- 
rogative Court  an  account  purporting  to  show 
all  their  transactions,  as  such  trustees,  to  sev- 
eral items  of  which  exceptions  were  then  pend- 
ing, and  these  facts  were  pleaded  to  the  action 
in  chancery.  It  did  not  appear  that  any  of  the 
parties  knew  of  the  proceedings  of  the  others 
prior  to  the  service  of  the  subpoena  on  defend- 
ants. Held,  that  the  jurisdiction  of  the  Chan- 
cery Court  had  been  proj>erly  invoked,  and  that 
the  court  would  maintam  jurisdiction,  since  it 
had  first  taken  it. 

[Ed.  Note.— For  oases  in  point,  see  Cent.  Dig. 
vol.  19,  Equity,  §§  103-118.] 

2.  Wnxs— Actions  to  Constbub— Statutobt 

PbO  VISIONS. 

In  an  action  in  chancery,  if  a  question 
arises  as  to  the  validity  of  a  devise  in  a  will, 
and  the  reading  of  the  clause  in  question  does 
not  settle  the  matter,  the  court  may  hold  the 
bill  until  an  action  at  law  is  brought  to  es- 
tablish the  title,  or  it  ma^  refer  the  question  to 
a  court  of  law  for  an  opinion  thereon,  as  pro- 
vided by  Chancery  Act  1902,  §  79  (P.  L.  1902, 
p.  537). 

[Ed.  Note. — ^For  cases  in  point,  see  Cent.  Dig. 
vol.  49,  Wills,  fg  1665-1670.] 

3.  BQUITT-^tTKISDICTION— GBOUNDS. 

A  bill  in  chancery  by  a  cestui  que  trust 
nnder  the  will  of  a  testator  alleged  that  tem- 
porary annuities  given  by  the  will  had  ceased  by 
the  death  and  the  attaining  of  majority  of  the 
beneficiaries  thereof,  and  that  all  of  the  tem- 
porary purposes  for  which  the  trustees  were  di- 
rected by  will  to  hold  certain  real  estate  had 
ceased  and  been  determined,  and  that  a  certain 
devise  in  trust  was  void,  because  the  ultimate 
disposition  of  the  residue  violated  the  rule 
against  perpetuities,  and  that  complainant  waa 
entitled  to  the  same  as  an  heir  of  testator ;  and 
in  addition  to  a  general  prayer  the  bill  asked 
that  the  executors  give  a  full  account  of  the 
estate  and  make  discovery  of  their  transactions 
aa  such,  and  as  to  what  simis  of  money  had 
been  realized  from  the  sale  of  real  estate,  and 
asked  that  the  portion  of  the  will  attempting 
to  create  a  pepetuity  be  declared  null  and  void, 
and  that  the  oratrix  receive  her  share  of  the 
estate  of  the  decedent.  Held,  that  the  hill  made 
a  case  within  the  jurisdiction  of  the  court  in- 
dependent of  the  title  to  the  real  estate. 

Action  by  Jane  Elizabeth  GiUen  against 
Mary  Eliza  Hadley  and  others.  Plea  and 
demurrer  to  the  complaint  overmled. 

This  is  the  second  salt  In  this  court  be- 
tween these  parties.  It  was  commenced  by 
bill  filed  on  the  7th  day  of  September,  1906. 
The  complainant  Is  one  of  the  children  of 
Henry  P.  Simmons,  late  of  the  city  of  Pas- 
saic, and  one  of  the  cestui  qne  tmsts  under 
his  will.  The  defendant  Mary  Eliza  Badley 
and  her  husband,  Jacob  F.  Hadley,  William 


Nelson,  and  Colin  R.  Wise  are  the  executors 
named  in  said  will.  Mrs.  Hadley  Is  one  of 
the  children  of  said  testator,  and  she  and  her 
husband  are  named  as  the  trustees  nnder 
said  will.  Their  duties  and  powers  as  such 
are  distinct  from  their  duties  as  executors. 
The  will  of  Mr.  Simmons  was  dealt  with  by 
the  Court  of  Errors  and  Appeals  in  Simmons 
V.  Hadley,  63  N,  J.  Law,  227,  43  Atl.  661. 
Snbsequently  Mr.  Nelson,  the  active  executor, 
prepared  and  procured  to  he  passed  by  the 
Prerogative  Court  an  elaborate  Joint  account 
of  the  dealings  of  the  executors,  which  ac^ 
count  was  subsequently  repudiated  by  Mrs. 
Hadley,  as  executrix,  in  a  bill  filed  by  her 
against  Nelson,  which  resulted  In  this  court 
adversely  to  Nelson,  and  to  a  setting  aside 
and  readjustmoit  of  the  account,  as  between 
tiie  executors,  up  to  that  date.  The  complain- 
ant herein  was  a  party  to  that  suit,  and  co-op- 
erated with  her  sister,  Mrs.  Hadley,  in  attack- 
ing the  accounting  In  the  Prerogative  Court 
Henrietta  Simmons,  the  plaintiff  in  Simmons 
V.  Hadley,  supra,  is  one  of  the  def»idant8 
herein.  Mrs.  Howe,  the  fourth  daughter  of  the 
testator  and  one  of  the  beneficiaries  nnder  his 
will,  died  before  the  filing  of  the  present  bill, 
leaving  no  children,  and  testate  of  a  will  in 
favor  of  her  husband,  who,  however,  had 
predeceased  her. 

Sherrerd  Depue.  for  complainant  Edwin 
OL  Adams,  for  defendants. 

PITNEY,  Advisory  Master  (after  stating 
the  facts).  This  is  a  suit  by  a  cestui  que 
trust  against  a  trustee.  The  trust  was  creat- 
ed by  a  will,  and  the  trustees  have  been  in 
possession  of  the  estate,  real  and  personal, 
eight  or  more  years  before  bill  filed.  The  sub- 
ject of  the  trust  is,  at  present,  both  real  and 
personal  estate^  The  will  gave  and  devised 
all  of  the  testator^  property,  with  certain 
exceptions,  to  the  trustees  In  trust  tar  the 
purposes  of  his  will  with  power  of  sale.  That 
gift  In  trust  and  the  objects  and  purposes  of 
the  trust  are  set  forth  In  the  tenth  paragraph 
of  his  will  and  13  subdivisions  of  it  They 
are  stated  sufficiently  for  present  puri)ose8  in 
Simmons  v.  Hadley,  supra.  The  fifth  para- 
graph of  the  bill  alleges  that  Mrs.  Hadley 
and  her  husband  have,  as  trustees,  from  timer 
to  time,  collected  and  received  moneys  and 
other  property  belonging  to  the  estate,  the 
exact  amount  of  which  Is  unknown  to  the 
complainant,  and  have  never  accounted  to 
the  complainant  or  to  any  court  rejecting 
the  same.  The  third  paragraph  of  the  prayer 
Is  that  Mrs.  Hadley  and  her  husband  may 
make  discovery  of  all  money,  property,  books,' 
and  papers  of  every  description  which  have 
come  Into  their  possession  or  the  possession 
of  either  of  them,  as  trustees  under  the  will, 
etc.,  and  that  said  trustees  may  be  required 
to  file  an  account  In  this  court,  showing  all 
their  transactions  as  such  trustees,  and  what 
sum  or  sums  of  money  have  been  received  by 
them  belonging  to  said  estate,  together  with 
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a  list  or  Bcbedujte  of  aU  the  real  estate  or 
personal  property  now  In  their  posseeslon  or 
claimed  by  them  as  trustees  under  said  will. 
After  demurring  to  all  the  bill  except  the 
tlfth  paragraph  of  the  statement  of  the  bill 
and  the  third  paragraph  of  the  prayer,  above 
recited,  the  defendants  Mrs.  .Hadley  and  her 
husband  pleaded  to  the  statement  and  prayer 
last  mentioned. "that  on  the  13th  day  of  Sep- 
tember, 1906,  they  filed  with  the  PrerogatlTe 
Gourt  an  account  showing  all  their  transac- 
tions as  such  trustees,  what  sum  or  sums  of 
money  had  been  received  by  them  belonging 
to  the  said  estate,  and  what  payments  from 
each  moneys  had  been  made  by  them  In  fulfill- 
ing their  trust  as  trustees  under  the  said  will ; 
that  the  register  of  said  Prerogative  Court 
duly  audited  and  stated  the  said  account, 
and  that  legal  notice  of  the  proposed  settle- 
ment of  said  account  was  given,  as  appears 
by  affidavits  filed  in  said  Prerogative  Court; 
that  one  Henrietta  Simmons,  one  of  the  de- 
fendants In  this  suit,  filed  exertions  to  four 
Items  In  said  account,  and  that  the  Ordinary, 
by  an  order  made  on  the  16th  day  of  Octo- 
u>r,  1006,  referred  said  exceptions  to  a  mas- 
ter of  this  court  to  take  proofs  thereon  and 
report  bis  conclusions  to  said  Prerogative 
Court,  and  said  exceptions  have  not  yet 
been  finally  disposed  of."  By  comparing  the 
plea  with  the  prayer  it  will  be  observed  that 
the  plea  Is  not  so  broad  as  Is  the  prayer, 
which  Is  based  on  other  allegations  In  the 
will  besides   that  in  the  fifth  clause. 

It  Is  further  to  be  observed  that  the  bill 
was  filed  in  this  court  seven  days  before  the 
account  was  filed  in  the  Prerogative  Court, 
and  that  the  proceed  in);s  set  up  in  the  plea  as 
being  tal:en  In  the  Prerogative  Court  upon 
the  exceptions  were  taken  on  the  16tb  day  of 
October,  while  the  service  of  the  sut>poena 
upon  Mrs.  Hadley  and  her  husband  was  ac- 
knowledged by  their  solicitor  as  of  the  28th 
day  of  September  previous  thereto.  There  Is 
nothing  in  the  papers  to  show  that  the  com- 
plainant had  notice  at  the  time  of  the  filing 
of  her  bill  that  the  defendants  were  pre- 
paring their  account  for  the  Prerogative 
Gourt ;  nor,  on  the  other  hand,  to  show  that 
the  defendants,  when  they  filed  their  account, 
knew  of  the  filing  of  the  bill.  It  thus  ap- 
pears that  the  complainant  had  Invoked,  In 
a  proper  manner,  the  Jurisdiction  of  this 
court  to  take  >gnizance  of  this  accounting 
before  the  defendants  had  actually  filed  their 
account  in  the  Prerogative  Court  The  Juris- 
diction of  this  court  Is  undoubted,  and  the 
general  rule  Is  that  if  It  first  takes  Juris- 
diction it  will  maintain  It  to  the  exclusion 
of  the  regular  probate  courts.  On  the  other 
hand,  this  court  will  not  withdraw  an  ac- 
counting already  pending,  and  thereby  inter- 
fere with  the  Jurisdiction  of  either  of  the 
other  courts  after  they  have  once  entertained 
It,  except  for  special  reasons.  But  for  special 
and  sufficient  reasons  this  court  will  arrest 
a  proceeding  in  the  Prerogative  Court  or  the 
Orphans'  Court  In  a  given  case,  and  assume 


exclusive  Jurisdiction.  In  the  present  case  I 
find  reasons  In  the  circumBtances  set  forth 
In  the  bin  tot  the  oooclusion  that  It  Is  alto- 
gether better  that  the  whole  subject  should  be 
dealt  with  In  this  court,  and  I  will  therefore 
advise  that  the  plea  be  overruled  without 
prejudice  to  the  defendant  to  set  up  the  same 
matter  by  their  answer.  The  complainant  Is 
clearly  entitled  to  that  part  of  the  prayer  for 
discovery  which  is  not  covered  by  the  plea. 
There  la  no  prayer  in  the  bill  for  an  Injunc- 
tion restraining  proceedings  in  the  Preroga- 
tive Court,  and  no  restraint  of  that  character 
has  been  applied  for. 

We  come  now  to  the  demurrer.  For  pres- 
ent purposes  the  statement  of  the  contents  of 
the  will  found  In  the  report  of  Simmons  v. 
Hadl^,  supra,  is  sufficient  The  bill  alleges 
that  the  temporary  annuities  given  by  the 
will  to  the  daughter,  Mrs.  Howe,  and  to  the 
grand-daughter,  MJss  Glllen,  mentioned  in 
the  opinion  In  Simmons  ▼.  Hadley,  supra, 
have  ceased  by  the  death  of  Mrs.  Howe  and 
the  arrival  at  the  age  of  21  years  by  Miss 
Glilen,  and  that  all  the  temporary  purposes 
for  which  the  trustees  were  directed  by  the 
will  to  hold  real  estate  has  ceased  and  been 
determined.  It  was  upon  the  continued  ex- 
istence of  these  temporary  purposes  that  the 
case  of  Simmons  v.  Ha-dley,  supra,  was  de- 
cided in  favor  of  the  defendant  by  the  Court 
of  Errors  and  Appeals,  and  the  bill  alleges 
that  the  original  defect  In  the  devise  revives, 
and  that  the  devise  is  void  because  the  ulti- 
mate disposition  of  the  residue  violates  the 
rule  against  perpetuities  In  that  It  extends 
the  ultimate  division  of  the  property  to  a 
period  more  than  21  years  beyond  the  life  of 
a  person  in  being,  and  that  the  complainant 
as  an  heir  at  law  of  her  father  and  of  her 
sister,  Mrs.  Howe,  Is  entitled  to  the  same; 
and  it  prays,  In  addition  to  the  general  pray- 
er for  answer  without  oath,  that  the  four  ex- 
ecutors may  give  a  full  account  of  the  estate, 
and  make  discovery  of  all  their  transactions 
as  executors  and  what  sums  of  money  have 
been  realized  from  the  proceeds  of  the  es- 
tate or  from  the  proceeds  of  the  sale  of  any 
of  tlie  real  estate.  This  prayer  is  not  cover- 
ed by  the  plea.  The  fourth  prayer  is  "that 
so  much  of  the  will  as  creates  or  attempts  to 
create  a  trust  imder  the  tenth  paragraph  of 
the  win  [In  which  the  offensive  provision  is 
contained]  may  be  declared  to  be  null  and 
void  and  as  of  no  effect  as  a  testamentary 
gift,  bequest,  or  devise  of  the  property  there- 
in referred  to;  and  that  your  cratrlx  may 
receive  her  share  of  said  real  and  personal 
estate  of  decedent."  The  fifth  prayer  is  that 
the.  defendants  Hadley  may  be  restrlilned 
from  making  any  farther  sales  of  real  estate 
under  the  power  given  to  them,  or  from  giv- 
ing any  deed  for  the  purpose  of  confirming 
such  sales  and  for  other  relief.  To  this  part 
of  the  bill  the  defendants  demur  generally 
for  want  of  equity. 

The  ground  of  demurrer  Is  thus  stated  in 
the  written    argument  of  the   dei 
Digitized  by  VjO 


N.J.) 


GILLEN  V.  HADLET. 


lOSO 


"An  heir  at  law  who  claims  a  mere  legal  es- 
tate in  real  property,  when  there  ts  no  trust, 
l8  not  allowed  to  come  Into  a  court  of  equity 
for  the  mece  purpose  of  obtaining  a  mere 
construction  of  the  provisions  of  the  will." 
And  in  anticipation  of  the  claim  on  the  part 
of  the  complainant  that  the  trustees  have  al- 
ready converted  a  part  of  the  real  estate  In- 
to money  the  brief  contains  this  further 
iwlnt:  "Upon  the  principles  of  equitable 
conversion  the  proceeds  of  the  sale  of  real 
estate  by  the  trustees  are  to  be  regarded  as 
real  and  not  personal  property  for  the  pur- 
poses of  this  bill."  The  theory  of  the  coun- 
sel for  the  defendants  seems  to  be  that  com- 
plainant must  first  establish  at  lew  their  ti- 
tle to  the  property,  and  cannot  use  thla  court 
directly  or  indirectly  for  that  purpose.  But 
the  leading  case  which  they  cite — Bowers  v. 
Smith,  10  Paige  (N.  Y.)  193— contains  this 
clear  statement  by  Chancellor  Walworth  on 
tlie  part  of  the  court :  "So,  also.  If  the  real 
estate  of  the  testator  Is  devised  to  a  trustee 
upon  distinct  and  Independent  trusts,  some 
of  wbicb  trusts  are  valid  and  others  Invalid, 
there  Is  a  resulting  trust  in  favor  of  the  heir 
at  law  as  to  so  much  of  the  property  as  is 
not  legally  and  effectually  disposed  of  by  the 
will,  where  the  interest  of  each  is  not  turned 
into  a  legal  estate  by  the  provisions  of  the 
revised  statutes.  The  cestui  que  trust  in 
sncb  cases,  also,  may  file  a  bill  in  this  cotrt 
to  have  his  rights  as  cestui  que  trust  settled 
and  ascertained,  and  to  have  the  trusts  of 
the  will  carried  into  effect  so  far  as  they  are 
valid  and  effectual.  And,  where  there  Is  a 
mixed  trust  of  real  and  personal  estate,  it 
frequently  becomes  necessary  for  the  court 
to  settle  questions  as  to  the  validity  and  ef- 
fect of  contingent  limitations  In  a  will  to  per- 
sons who  are  not  in  esse  in  order  to  make  a 
final  decree  in  the  salt,  and  to  give  the  prop- 
er instructions  and  directions  to  the  execu- 
tors and  trustees  in  relation  to  the  execution 
of  their  trust-'-citing  authorities.  But  I  am 
not  aware  of  any  case  in  which  an  heir  at 
law  of  a  testator,  or  a  devisee,  who  claims  a 
mere  legal  estate  in  the  real  property,  where 
there  was  no  trust,  has  been  allowed  to  come 
into  A  court  of  equity  for  the  mere  purpose 
of  obtaining  a  Judicial  construction  of  the 
provisions  of  the  will."  And  that  definition 
or  delineation  of  the  Jurisdiction  of  the  court 
covers  this  very  case. 

Tire  question  is  whether  the  complainant 
has  on  adequate  remedy  at  law.  The  bill  Is 
not  filed  avowedly  for  the  construction  of 
the  will.  Its  object  Is  to  prevent  further 
dealing  by  these  trustees,  with  the  real  es- 
tate In  question  and  a  recovery  from  them 
of  the  estate  now  In  their  bands.  The  ne- 
cessity for  preventing  further  sales  and  re- 
covering what  has  already  been  sold  is  the 
groond  of  the  action  so  far  as  demurred  to. 
The  case  of  Torrey  v.  Torrey,  56  N,  J.  Eq. 
410,  36  AtL  1084,  was  the  case  of  a  woman 
■who  filed  a  bill  against  her  own  children, 
claiming  that  by  the  true  construction  of 
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her  husband's  will  she  was  the  absolute  own- 
er in  fee  simple  of  all  his  property,  Including 
certain  lands,  and  asking  the  court  to  make 
a  decree  to  that  effect  against  her  own  chil- 
dren, Infants,  and  the  court  refused.  Fahy 
V.  Pahy,  58  N.  J.  Bq.  210,  42  Atl.  726,  Is  pre- 
cisely the  same  case  as  Torrey  v.  Torrey, 
supra.  Palmer  v.  Slnnlckson,  59  N.  J.  Eq. 
530,  46  Atl.  517,  was  a  bill  In  form  to  quiet 
title,  but  lacked  all  the  elements  of  Jurisdic- 
tion for  that  purpose.  The  complainants  de- 
sired the  opinion  of  the  court  in  the  construc- 
tion of  a  will  for  the  purpose  of  establishing 
their  title  to  a  sum  of  money  lying  in  a  bank. 
The  demurrer  was  naturally  and  necessarily 
sustained.  In  Hoagland  v.  Cooper,  65  N.  3, 
Eq.  407,  56  Atl.  705,  the  chancellor,  in 
an  elaborate  opinion,  goes  over  the  whole 
ground.  There  were  In  that  case  several 
specific  questions  submitted  Involving  the 
construction  of  several  parts  of  the  will.  He 
says:  "The  Court  of  Chancery,  when  called 
upon  to  exercise  its  Judicial  functions  in 
determining  whether  the  relief  sought  by  a 
suitor  should  be  granted,  and  when  the  ques- 
tion whether  such  relief  should  be  granted 
involves  the  construction  of  a  will,  has  un- 
doubted power,  and  its  duty  is  to  construe 
the  will.  The  peculiar  Jurisdiction  of  this 
court  over  trusts  and  over  those  charged 
with  trusts  frequently  requires  it,  upon  the 
instance  of  such  trustees  or  those  Interested, 
to  give  directions  for  the  conduct  of  such 
trustees  in  tlie  administration  of  the  trust, 
and  when  the  trust  is  created  by  will,  in- 
cidentally, the  exercise  of  this  Jurisdiction  to 
direct  involves  the  construction  of  the  will. 
Mr.  Pomeroy,  Indeed,  declares  that  the  doc- 
trine In  harmony  with  principle  and  sus- 
tained by  the  weight  of  authority  in  this 
country  is  tliat  the  special  equitable  Juris- 
diction to  construe  wills  is  a  mere  Incident 
of  the  general  Jnrisdlctioh  over  trusts,  and 
that  a  court  of  equity  will  never  entertain 
a  suit  brought  solely  for  the  purpose  of  in- 
terpreting the  provisions  of  a  will  without 
any  further  relief."  The  learned  Ghaneellor 
then  cites  all  the  New  Jersey  authorities. 
As  examples  of  the  proper  exercise  of  the 
power,  he  cites  Benbam  v.  Hendrickson,  32 
N.  J.  Eq.  441,  and  Dusenberry  v.  Johnson, 
59  N.  J.  Eq.  336,  45  AtL  103.  The  Chancel- 
lor then  sought  in  the  case  before  him  for 
ground  for  the  exercise  of  Jurisdiction  by 
the  court,  and  found  one  such  matter,  and 
examined  carefully  and  construed  the  'wiU 
as  to  it,  and  finally  decided  against  the  com- 
plainant, who  was  a  substituted  adminlstra 
tor,  and  held  that  the  relief  ought  not  to  be 
granted  because  it  would  be  inequitable  to 
do  so.  Ho  then  proceeds,  in  the  latter  part  of 
bis  opinion,  to  deal  with  a  request  made  of 
the  court  In  that  cause  to  declare  Its  opinion 
as  to  the  effect  of  the  will  upon  the  real 
estate  of  the  testator,  of  which  the  testator 
died  seised.  This  he  declined  to  do,  and  add- 
ed: "In  the  absence  of  some  specific  equl- 
table  relief  which  t^to.,  <»urt  ^^^g  i^ 
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wouia  be  Imperttnent  for  It  to  express  an 
opinion  -which  would  not  be  binding  upon  a 
court  of  law  In  an  action  of  ejectment  and 
which  could  not  be  enforced  by  any  decree 
of  the  court"  There  was  in  that  case  no 
relief  asked  for  as  to  the  real  estate  as  to 
the  title  to  which  under  the  will  the  bill 
asked  the  opinion  of  the  court.  A  still  more 
recent  ease,  decided  In  1006,  Is  Ooetz  r. 
Sickle  (N.  J.  Ch.)  63  Atl.  1116,  decided  by 
Chancellor  Magle.  There  the  bill  was  filed 
by  the  executors,  who  took  the  real  estate 
In  trust,  and  under  the  directions  of  the  will 
they  were  collecting  rents  of  a  house  and 
paying  them  to  the  widow  and  two  daugh- 
ters, and  the  bill  stated  that  those  daughters 
were  claiming  that  the  executors  had  no 
right  to  hold  the  property  and  collect  the 
rents,  contending  that  the  devise  In  question 
was  wholly  void  because  in  contravention  of 
tbe  rule  against  perpetuities.  The  prayer 
woe  for  a  decree  that  the  trusts  may  be  per- 
formed and  carried  Into  execution,  and  that 
all  necessary  directions  may  be  given  for 
that  purpose,  and  a  prayer  for  further  re- 
lief. Tbe  children  and  all  persons  living 
and  having  an  interest  under  the  will  were 
made  parties.  The  Jurisdiction  was  put  up- 
on the  ground  that  the  trustees  were  entitled 
to  the  direction  of  the  court.  Tbe  Chancel- 
lor held,  with  reluctance,  ttiat  he  had  no  au- 
thority to  grant  such  a  decree,  saying  that 
it  was  plain  that  what  complainants  sought 
Is  not  a  direction  as  to  the  performance  of 
their  duties  as  trustees,  but  to  discover 
whether  they  are  in  fact  trustees  and  there- 
fore charged  with  any  duties  as  such,  from 
which  it  follows  that  they  were  seeking  to 
induce  the  court  to  decide  the  question  of  tbe 
title  to  land,  and  dismissed  the  bill 

Tbe  dlllereuce  between  that  case  and  this 
is  that  here  a  devisee,  who  is  also  an  heir  at 
law.  Is  seeking  not  only  the  proceeds  of  sale 
of  the  land  already  made  by  tbe  trustees  to 
which  she  Is  not  entitled  If  there  was  a  valid 
devise  of  tbe  land  to  the  trustees,  but  also  to 
prevent  a  further  execution  of  the  power  of 
sale.  And  if  the  complainant's  contention  that 
the  devise  is  void  for  the  reason  stated,  then 
It  is  eminently  proper  that  the  bill  should 
be  retained  and  the  relief  granted.  Turning 
to  tbe  bin  itself,  we  find  that  It  states  and 
charges  distinctly  that  the  devise  Is  void, 
and  gives  the  language  in  tbe  will  which  it 
alleges  creates  tbe  perpetuity.  Now  It  is  pos- 
sible that  the  bare  reading  of  that  clause 
In  connection  with  the  well-settled  rules  of 
law  would  leave  tbe  matter  not  oi)en  to 
doubt,  and  the  court  may  find  itself  unem- 
barrassed by  any  question  In  that  respect 
In  short  there  may  be  no  question  to  solve. 
But  If  the  court  finds  Itself  embarrassed, 
there  remain  two  modes  for  tbe  relief  there- 
of. In  tbe  first  place,  the  court  may  do  as 
it  does  in  cases  where  tbe  title  to  land  Is 
questioned  In  a  suit  for  partition.  It  may 
bold  tbe  bill  until  an  action  at  law  is 
brought  to  establish  tbe  title;  or,  In  the  sec- 


ond place.  It  may  refer  tbe  qnestloi^  to  a  court 
of  law  for  an  opinion  thereon  under  tbe  sev- 
enty-ninth section  of  tbe  chancery  act  of 
1902.     (P.  L.  1902,  p.  537). 

Upon  the  whole  case,  tben,  considering 
that  tbe  bill  makes  a  case  clearly  within  tbe 
Jurisdiction  of  the  court  quite  independent 
of  the  title  of  the  real  estate,  and  that  it 
Is  possible  that  tbe  court  will  not  be  em- 
barrassed with  any  doubt  as  to  title  when 
It  somes  to  tbe  bearing  of  the  cause,  and, 
further,  that  this  Is  an  action  by  tbe  cestui 
que  trust  against  tbe  trustee,  and  that  If, 
in  the  course  of  It  any  embarrassment  does 
arise  out  of  a  doubt  as  to  tbe  title  to  land  set 
up  by  the  complainant,  the  court  will  find  no 
difficulty  in  procuring  that  doubt  to  be  set- 
tled by  a  court  of  law,  I  am  of  the  opinion 
that  the  demurrer  should  be  overruled,  and 
will  so  advise. 


(72  N.  J.  Bq.  T4M 
TUITB  et  al.  v.  TDITB. 
(Court  of  Chancery  of  New  Jersey.    April  11. 
1907.) 

1.  Trusts— Express  Trusts— Bvidehcb—Sot- 
ficienct. 

Evidence  held  insufficient  to  justify  a  find- 
ing that  defendant  purchased  certain  real  estate 
in  tier  own  name  under  an  agreement  to  hold 
the  same  in  trust  for  herself  and  oomplain- 
an^,  her  minor  children. 

2.  T*ABTNEKSH1P— FOEMATIOH— BVIDENCK. 

Defendant,  on  the  death  of  her  husband, 
continued  bis  junk  business,  with  the  assist- 
ance of  three  of  her  six  minor  children,  the 
eldest  of  whom  was  a  girl  of  16  and  the  young- 
est only  a  month  old.  She  collected  all  thr 
money,  paid  all  the  bills,  and  employed  such 
help   as  was   necessary,   and   from   tbe   profits 

Surchased  certain  real  estate  in  controversy. 
Jeld,  insufficient  to  establish  a  partnership 
between  defendant  and  her  children,  und^ 
which  they  were  entitled  to  an  eqnal  share  in 
tbe  profits,'  while  defendant  was  alone  responsi- 
ble for  losses. 

3.  Pabent  and  CHn.D— Oohtsacis— Corbu- 

EBATION. 

The  mother  being  entitled  to  the  earnings 
of  the  children  during  minority,  there  was  no 
consideration  for  such  an  agreement  of  partner- 
ship if  one  was  made. 

4.  Administrator's  Kxbcutbix  De  Son  Tobt 
-Accounting. 

Where,  after  the  death  of  defendant's  hus- 
band, she  assumed  control  of  his  estate  withont 
any  administration  being  declared  thereon,  she 
was  chargeable  with  the  value  of  the  property 
derived  from  her  husband,  less  all  payments 
made  by  her  with  which  a  lawful  administrator 
might  have  been  credited,  nnder  the  express  pro- 
visions of  Uen.  St  voL  2,  p.  1426,  {  3. 

(EJd.  Note. — For  cases  In  point,  see  Cent  Die. 
vol.  22,  Executors  and  Administrators,  {{  2581, 
2592.] 

BUI  by  Peter  J.  Tulte  and  others  against 
Mary  J.  Tulte,  to  decree  a  trust  of  certain 
lands  held  by  defendant  for  the  benefit  of 
complainants.    Decree  for  defendant 

This  is  a  bill  filed  by  Delia,  Peter,  KUen, 
and  Ann  Tulte  against  Mary  J.  Tulte.  Maiy 
J.  Tulte  is  tbe  mother  of  tbe  four  complain- 
ants. Tbe  father  was  Michael  J.  Tulte. 
He  died  on  the  IHh  of  February,  1883.  in- 
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testate^  leaving  at  that  time  tbe  widow  afore- 
said and  8lx  children,  one  of  whom,  Sarah, 
at  the  time  of  her  father's  death  was  14  years 
of  age,  died  on  the  22d  of  January,  1888, 
and  another  of  whom,  Michael,  was  bom  In 
January  of  1886,  and  died  In  December  of 
the  same  year. 

The  blli  charges  that  at  the  time  of  the 
death  of  Michael  J.  Tnlte  he  was  engaged, 
In  the  jnnlc  business  in  Jersey  City,  which, 
at  that  time  was  worth  about  $3,000;  that 
no  letters  of  administration  were  talcen 
out,  but  Delia,  the  eldest  child,  and  Peter, 
the  next  eldest,  took  charge  of  the  business, 
and  with  the  assistance  of  Sarah  until  her 
death  conducted  the  same;  that  the  business 
was  profitable,  and  the  income  therefrom 
was  invested  in  real  estate  In  Hudson  county, 
with  the  understanding  and  agreement  that 
such  real  estate  should  be  the  Joint  property 
of  the  complainants  and  the  widow  Mary  J. 
Tnite,  bat  that  for  the  purpose  of  conven- 
ience the  title  to  all  of  such  property  should 
be  and  was  taken  In  the  name  of  Mary  J. 
Tuite,  she  to  collect  the  rents  and  income, 
and  after  paying  the  taxes  and  other  ex- 
penses to  divide  the  balance  among  the  com- 
plainants and  herself  in  equal  proportions. 

It  Is  charged  that  Mary  J.  Tnlte  agreed  to 
hold  the  property  in  trust  for  the  complain- 
ants and  herself  ta>  equal  shares;  and  it  is 
prayed  that  she  be  decreed  to  be  trustee,  and 
that  each  of  the  complainants  is  entitled  to  a 
one-flfth  part  of  the  real  estate,  and  to  a  one- 
flfth  part  of  all  the  rents,  issues,  and  profits 
thereof,  less  the  expenses  and  disbursements 
in  connection  tho-ewlth. 

,The  answer  denies  any  agreement  or  ar- 
rangement concerning  the  said  property,  and 
denies  that  the  defendant  Is  a  trustee  for  the 
complainants,  and  avers  that  all  the  property 
now  standing  In  the  name  of  Mary  J.  Tuite 
is  her  own  unqualifiedly,  and  that  the  com- 
plainants have  no  Interest  or  estate  whatso- 
ever therein. 

James  P.  Northrop  and  Tumulty  &  Cutley, 
for  complainants.  Black  &  Drayton,  for  de- 
fendant. 

GARRISON,  V.  0.  (after  statement  of  Is- 
sues). Michael  J.  Tuite  married  the  defend- 
ant In  the  year  1868.  He  engaged  in  several 
businesses  thereafter  until  1877,  in  each  of 
which  he  was  unsuccessful,  owing  to  his 
habits  with  respect  to  drinking.  In  1877  he 
started  in  the  Junk  business  in  a  very  modest 
way.  He  still  continued  to  drink,  and  fre- 
quently became  incapacitated  therefrom,  dur- 
ing which  periods  he  transacted  no  business. 
His  wife  always  was  an  active  aid  to  him  in 
bis  business.  They  managed  to  lay  by  a 
little  money,  and  in  October  of  1883  two  lots 
of  land,  costing  less  than  $400,  were  pur- 
chased In  the  name  of  the  wife.  This  prop- 
erty was  undoubtedly  hers,  and  the  charges 
in  the  bill  concerning  It  utterly  failed  of 
proof. 

Michael  J.  Tuite  was  ill  for  a  considerable 


time  before  bis  death,  and  at  the  time  of 
bis  death  on  the  9th  of  February,  1885,  did 
not  leave  much  property.  He  had  no  real 
estate.  Whatever  he  had  was  the  accumu- 
lated Junk  in  the  lower  part  of-  the  house 
in  which  they  lived,  and  the  horses  and 
wagons  used  in  the  Junk  business.  There 
Is  considerable  dispute  between  the  wit- 
nesses for  the  respective  parties  as  to  the 
amount  and  value  of  this  property,  but  it  is 
obvious  that  it  was  not  great  I  am  Inclined 
to  the  opinion  that  $1,000  is  an  ample  but 
not  accurate  estimate  of  the  value-  of  all 
the  property  that  he  left. 

No  administration  was  taken  out  upon  his 
estate.  At  the  time  of  bis  death  the  children 
were  respectively  aged  as  follows:  Delia 
sixteen,  Sarah  fourteen,  Peter  twelve,  Ellen 
eight,  Ann  three  years,  and  Michael  one 
month. 

The  Jnnk  business  was  continued;  the  wid- 
ow taking  out  the  license  required  by  law  in 
her  own  name.  Men  were  hired  to  go  out  on 
the  wagons,  and  were  given  money  with 
which  to  buy  Jnnk,  which  was  then  brought  to 
the  house  where  the  parties  lived,  was  there 
sorted.  If  It  required  sorting,  as  the  rags  and 
other  material  of  that  character  did,  and  was 
then  sold  to  dealers  in  the  different  classes 
of  material. 

Delia  both  before  and  after  her  father's 
death  engaged  in  sorting  the  rags.  Sarah 
for  a  time  sorted,  but  almost  Immediately 
after  her  father's  death  ceased  doing  this 
and  engaged  in  work  about  the  house.  Peter 
went  out  on  one  of  the  wagons  with  the  men 
and  helped  the  best  he  could.  The  others 
were  too  young  to  do  anything. 

The  girls  were  sent  to  school,  some  of  them 
for  short  periods,  and  others  for  consider-' 
able  periods,  and  two  of  them  at  least  were 
fairly  well  educated,  that  is,  Ellen  and  Ann. 
All  of  the  children  lived  at  home  with  the 
mother,  and  she  paid  all  of  their  expenses  of 
maintenance  and  education.  The  business 
was  under  the  direct  management  and  con-' 
trol  of  the  mother,  and  what  moneys  she 
received  therefrom  she  Invested  in  the  real 
estate  described  in  the  bill. 

I  do  not  find  any  evidence  to  support  the 
charge  of  the  bill  that  there  was  any  agree- 
ment or  understanding  between  the  mother 
and  the  children  that  she  was  trustee  for 
them  with  respect  to  the  real  estate  ptu-cba^ 
ed  by  her  in  her  own  name  from  the  profits 
of  the  business.  I  think  it  would  waste  time 
to  either  analyze  the  evidence  or  cite  au- 
thorities for  what,  to  me.  Is  so  plain  a  situa- 
tion. 

I  therefore  conclude  that  the  complain- 
ants are  not  entitled  to  relief  on  the  case 
made  by  the  bill. 

The  testimony  of  the  complainants,  while 
It  did  not  refer  to  or  concern  in  any  way  any 
agreement  with  the  mother  by  which  she 
was  to  act  as  trustee  for  them,  did  seek  to 
show  that  there  was  a  general  partnership 
agreement  between  the  mother  and  all  six  o^ 
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the  children,  and  that  by  the  terms  of  the 
said  partnership  agreement  the  business  was 
to  be  carried  on  and  the  proflts  were  to  be 
divided  equally  among  all  of  the  partners. 
They  seek  to  show  that  this  agreement  was 
first  entered  into  immediately  after  the  fa- 
ther's death  In  1895,  at  which  time  the  eld- 
est child  was  16  years  old,  and  the  youngest 
one  month. 

The  law  with  respect  to  the  proof  of  part- 
nershlps  Inter  seee  will  be  found  in  Hallen- 
back  T.  Rogers,  57  N.  J.  Bq.  190,  40  AtU  576 
(Grey,  Y.  O,  1898),  affirmed  58  N.  J.  Bq.  580, 
43  Atl.  1098.  But  the  facts  In  the  case  at 
bar  do  not.  In  my  judgment,  make  It  neces- 
sary to  devote  much  time  to  the  considera- 
tion of  sach  principles.  I  utterly  failed  to 
find  any  credible  evidence  upon  which  any 
finding  of  a  partnership  could  rest.  It  passes 
belief  that  a  mother  would  enter  Into  a  part- 
nership wltb  her  own  children  (the  eldest  of 
whom,  a  girl,  was  16  'years,  and  the  young- 
est Qf  whom  was  one  month  old),  and  would 
agree  that  each  should  have  an  equal  share 
of  the  profits,  while  she,  so  far  as  they  al- 
lege, was  alone  responsible  for  all  the  losses. 

Furthermore,  there  was  no  possible  con- 
sideration for  such  an  agreement  The  motta- 
ee  was  entitled  to  the  earnings  of  her  children 
during  their  minority.  Campbell  v.  Campbell, 
11  N.  J.  Eq.  268  (WlUlamson,  Ch.,  1856);  Os- 
bom  V.  Alien,  26  N.  J.  Law,  388  (Sup.  (3t 
1867):  Furman  t.  Van  Slse,  56  N.  Y.  435,  16 
Am.  Bep.  441  (1874).  And  If  they  worked  for 
her  under  her  direction  and  control,  they  but 
did  their  duty  to  ber,  and  there  is  therefore 
no  possibility  of  in^)orting  any  considera- 
tion into  any  such  agreement  as  they  allege 
was  made.  Upon  the  theory,  therefore,  that 
there  was  a  partnership  between  the  com- 
plainants and  the  defendant,  I  find  that  com- 
plainants could  not  succeed,  even  If  they 
amended  their  bill  by  appropriate  allegations 
to  charge  such  an  agreement. 

It  is  proven  that  there  was  no  adminis- 
tration taken  out  upon  the  estate  of  Michael 
J.  Tuite,  and  that  whatever  i)ersonal  prop- 
erty he  possessed  at  the  time  of  his  death 
was  taken  possession  of  by  bis  widow,  the 
defendant  The  children,  of  course,  weee 
entitled  to  two-thirds  of  the  value  of  such 
property  after  the  debts  and  administration 
expenses  of  the  decedent  were  paid.  Un- 
doubtedly the  defendant  is  accountable  for  the 
children's  share  of  the  property  wliich  she 
thus  possessed  herself  of  at  that  time.  It 
may  be  that.  If  she  used  the  mon^  derived 
from  this  propwty  for  their  support  such 
expenses  will  be  allowed  to  her.  Pyatt  v. 
Pyatt  46  <N.  J.  Eq.  285,  18  AU.  1048  (Ct  Er. 
1889). 

Under  onr  statute  (title  "Executors  and 
Administrators."  Gen.  St  vol.  2,  p.  1426,  f  3) 
she  Is  chargeable  with  the  value  of  all  such 
property,  less  all  payments  made  by  which  a 
lawful  administrator  might  have  been  credit- 
ed with  under  the  laws  of  this  state. 

She  was  jx>t  proceeded  against  in  tills  case 


as  an  executrix  de  son  tort,  and  no  personal 
representative  of  the  decedent  is  a  party  here- 
to, and  the  frame  of  the  bill  is  not  such  as  to 
raise  the  proper  issues  and  secure  appropriate 
relief  from  her  as  such.  Since  the  estate  is 
very  small,  and  considerable  expense  has 
been  Incurred  by  the  proceedings  in  this 
present  suit,  and  much  testimony  has  been 
taken  which  will  be  available  in  such  an  ac- 
counting, if  one  la  to  be  had,  I  have  de- 
termined to  permit  the  complainants.  If  they 
so  desire,  to  move  to  amend  their  bill  so  as 
to  seek  an  accounting  from  this  defendant 
for  the  property  of  Michael  J.  Ofuite  which 
came  into  ber  hands  at  the  time  of  his  death, 
making  a  representative  of  his  estate  a  party. 
If  they  shall  be  so  advised.  As  to  this  see 
1  Danlell's  Oh.  Pr.  &  Pi.  'p.  319;  Flagler  v. 
Blunt  32  N.  J.  Eq.  621  (Bunyon,  Ch.,  1880); 
Jenkins  v.  Freyer,  4  Paige,  Ch.  (JH.  X.)  47. 

If  the  complainants  do  not  move  to  amend 
their  bill  within  10  days  after  the  date  of 
the  filing  hereof,  then  I  will  advise  a  final 
decree  dismissing  this  bill,  with  costs. 


BOOTH  et  al.  v.  YBNNEY  et  aL 

(Court  of  Chancery  of  New  Jersey.     May  17, 
1007.) 

Venoob  and  Pdbchaseb— Bora  Fidk  Pd>> 
CHASBBs— EviDXHCK— SuvncnnoT. 

In  an  action  for  specific  performance,  where 
the  uncontradicted  testimonv  of  other  witness- 
es as  to  admissions  established  the  rights  of 
plaintiff  as  against  a  defaulting  defendant  wbo 
had  purchased  the  property  in  question,  and  her 
own  testimony,  if  competent  after  defaulting, 
showed  that  she  knew  of  the  controversy  be- 
tween plaintiff  and  the  principal  defendant  and 
that  there  was  an  agreement  l>etween  them  for 
the  purchase  of  the  property,  though  she  under- 
stood that  plaintiff  had  forfeited  her  right  Uie 
defaulting  defendant  was  not  an  innocent  pur- 
chaser. 

Action  by  Lena  Booth  and  another  against 
Ebenezer  Yenney  and  others.  Decree  Cor 
specific  performance. 

Douglass  &  Douglass,  for  complainants. 
Lewis  T.  Stevens  and  Curtis  T.  Baker,  for 
defendants. 

LEAMING,  V.  C.  (orally).  My  mind  Is  eor 
tirely  at  rest  in  this  matter.  As  I  view  the 
case  I  see  no  possible  discretion  for  me  to 
exercise  at  this  time.  The  clear  preponder- 
ance of  the  evidence  is  for  the  complainants. 
I  have  no  disposition  to  doubt  the  veracity 
of  Mr.  Yenney,  or  to  doubt  his  absolute  sin- 
cerity in  all  that  he  has  testified  to;  but, 
in  view  of  the  fact  that  four  credible  wit- 
nesses have  testified  to  facts  directly  tbe 
reverse  from  those  claimed  by  Mr.  Yenney,  I 
have  no  possible  right  or  Justification  to 
doubt  tbe  truth  of  their  statements.  I  can 
see  how  it  may  be  possible  for  Mr.  Yenney 
to  have  said  or  thought  that  he  said  all  that 
he  has  testified  to,  and  for  him  to  sincerely 
believe  that  he  said  the  things  exactly  In  the 
manner  In  which  ^e., bag  ^te^l^e^  them. 
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and  I  $m  inclined  to  aiscept  all  tbat  he  aaya 
as  an  boneat  atatement  of  his  belief  of  what 
traifsplred,  for  I  believe  him  to  be  an  honest 
man ;  bnt  at  the  same  time  I  cannot  help  be- 
lieving .that  the  wltneases  on  the  other  side 
hava  been  eqnally  sincere,  and  that  they 
actually  understood  the  transaction  to  be  as 
tbey  have  testified  it  to  have  been.  It  is  not 
possible  for  me  to  believe  that  fonr  of  them 
In  number  have  come  here  and  deliberately 
perjured  themselTes.  Mr.  Tenney  may  have 
bad  In  his  own  mind  at  the  time  this  tran»> 
action  occurred  a  certain  condition  of  facta 
with  which  he  was  entirely  familiar  and 
may  well  have  thought  tbat  his  statements 
folly  disclosed  those  facts,  whereas,  the  par- 
ties with  whom  he  was  dealing  may  have  un- 
derstood him  in  exactly  the  manner  in  which 
they  have  testified,  not  fully  knowing  the 
facts  which  Mr.  Tenney  may  have  had  in 
mind.  Misunderstandings  not  Infrequently  oc- 
cur that  way.  I  entertain  no  manner  of 
doubt,  however,  that  the  complainant  in  the 
case  understood  at  the  time  and  fully  be- 
lieved tbat  Mr.  Yenney  was  to  purchase  this 
property  for  her  at  the  lowest  possible  price 
at  which  be  could  get  it,  and  that  be  was  to 
receive  his  commission  from  the  other  side; 
and  while  Mr..  Yenney  may  not  have  Intend- 
ed to  Justify  her  in  tbat  belief,  I  am  per- 
fectly satisfied,  from  the  amount  of  corrobo- 
rative evidence  there  Is,  that  she  was  en- 
tirely  Justified  In  accepting  that  as  the  agree- 
ment which  she  made,  and  I  see  no  way  un> 
der  the  proofs  to  escape  this  conclusion. 
With  these  four  witnesses  all  corroborating 
each  other  to  that  effect  it  leaves  practically 
no  discretion  In  the  court  as  to  what  it  must 
decide.  My  decision,  therefore,  will  be  for 
the  complainants. 

Touching  the  defendant  who  has  defaulted 
— the  person  to  whom  a  portion  of  the  prop- 
erty has  since  been  sold — while  her  testimony 
was  vague,  to  say  the  very  least,  yet  my  un- 
derstanding of  it  was  tbat  at  the  time  she- 
made  the  agreement  with  Mr.  Yenney  she 
knew  tbat  there  had  been  some  difficulty 
about  these  lots,  and  that  Mr&  Booth  had 
had  an  agreement  to  purchase  them  from 
Mr.  Yenney,  and,  as  she  understood  it,  had 
forfeited  her  rights.  That,  of  course,  was 
sufficient  to  put  her  upon  notice,  and  operates 
to  deny  to  her  the  rights  of  an  Innocent  pur- 
chaser. If  her  testimony  were  eliminated, 
the  testimony  given  by  the  other  witnesses 
as  to  the  admissions  made  by  her,  which 
admissions  she  did  not  undertake  to  deny, 
would  be  sufficient  to  establish  the  rights  of 
the  complainants  as  against  her  as  a  de- 
faulting defendant  In  fact,  I  doubt  the 
competency  of  her  testimony  as  a  witness 
called  by  the  defense  to  put  in  issue  that 
fact,  inasmuch  as  sne  was  «  defaulting  de- 
fendant and  it  was  simply  a  question  of  proof 
to  be  made  by  the  complainant  as  against  the 
defaulting  defendant  to  establish  a  prima 
facie  case  sgalnst  her;  but,  as  I  stated,  ac- 
cording to  her  own  testimony,  she  bought 


with  notice;  I  wlH  therefore  advise  a  decree 
of  specific  performance  In  favor  of  the  com- 
plainants. The  details  of  the  decree  may  b* 
arranged  by  counsel. 


(78  N.  J.  9.  a) 
WOOSTEB  ▼.  CRANB  ft  C!0. 

(Ooort  of  Chancery  of  New  Jersey.     May  81, 
1907.) 

1.  AssioiniBRTB  —  OoMtbaot    CO    Publish 
Books— Pbbsonai.  Natubk. 

Contracts  to  pnblish  schooibooki  between 
the  author  and  s  New  Jersiey  corporation,  pro- 
viding that  they  should  extend  during  the  con- 
tinuance of  the  copyrights  and  of  any  renewals 
thereof,  and  that  the  publisher  wss  to  keepi 
an  account  of  the  sales  snd  render  the  same 
every  six  months  and  pay  to  the  anther  a  cer- 
tain percentage  of  the  lales,  were  not  asaigB- 
able,  without  the  consent  of  the  author,  to  an 
Arizona  corporation,  though  the  personnel  of 
the  latter  corporation  was  the  same  as  tbat  of 
the  former,  with  the  exception  of  the  local  stock- 
bolder  and  director  whom  the  statute  of  New 
Jersey  requires  to  live  in  that  state. 

f Bd.  Note.— For  cases  hi  point,  see  Cent.  Dig. 
vol.  4,  Assignments,  S|  11,  28,  SO,  81,  40.] 

2.  Samk— GoNTKAOT  Not  Assiohablx  bt  In 

TXBMS. 

Contracts  to  publish  schoolbooks  between 
the  author  and  a  corporation  engaged  in  the 
publication  of  books,  its  successors  and  asslgjia, 
providing  that  the  corporation  should  have  the 
exclusive  right  to  publish  the  books,  that  the 
corporation,  its  representatives  and  assigns, 
should  in  good  faith  keep  their  agreement  there? 
in  contained,  and  that  it  should  publish  the 
books  and  pay  the  publisher  a  stated  percentags 
of  the  receipts  as  royalties,  were  not,  by  their 
terms,  assignable. 

SSd.  Note.— For  cases  in  point,  see  Cent.  Dig, 
^  Aasignmenti,  H  11,  28,  30,  31,  40.] 

Bill  by  Lizzie  E>.  Wooster  against  Crane 
tt  Co.  to  rescind  certain  contracts  entered 
Into  between  complainant  and  the  defendant 
and  for  an  accounting  and  other  relief.  D»> 
cree  advised  resdnding  the  contracts. 

Frank  P.  McDermott  and  William  B. 
Spooner,  for  complainant.  O.  D.  McOonnell 
and  Mr.  Quinton,  for  defendant 

PITNEY,  Advisory  Master,  The  object  of 
this  bill  is  to  reschid  certain  contracts  entered 
Into  In  the  early  part  of  the  year  1900,  be- 
tween the  complainant.  Miss  Woostar,  the  au- 
thor of  certain  schoolbooks,  and  the  defend- 
ant. Crane  &  Co.,  a  corporation  of  New  Jersey, 
a  publishing  and  printing  company  of  To- 
peka,  Kan. ;  and,  also,  for  an  accounting  be- 
tween the  parties,  and  for  other  relief.  The 
ground  on  which  the  rescission  Is  asked  Is 
threefold:  First,  tbat  the  contracts  th«n- 
selves  were  ultra  vires  the  corporation,  be- 
cause not  within  the  scope  of  Its  powers,  as 
stated  in  Its  articles  of  association.  Second, 
because  the  corporation  has  Itself,  of  its  own 
motion,  been  dissolved  strictly  In  accordance 
with  our  statute  providing  for  dissolution, 
and  thereby  became  Incapable  of  fulfilling 
the  contracts,  which  by  their  terms  and  their 
nature  were  continuous,  and  extended  over 
the  life  of  the  copyrjgh^  oC^  ^b^  complainant 
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In  the  schoolbooks  of  which  she  was  the 
authoress.  The  defense  denies  that  the  pub- 
lishing of  scboolbooks  was  not  within  the. 
scope  of  Its  articles  of  Incorporation.  I  have 
not  found  It  necessary  to  consider  that  point. 
As  to  the  second  point  made  by  complainant, 
defendant  admits  that  It  was,  in  the  year 
1905,  duly  dissolved  by  proper  and  sufficient 
proceedings  under  our  statute  for  that  pur- 
pose ;  but  It  avers  that  the  same  stockholders 
who  owned  and  controlled  the  stock  In  the 
New  Jersey  corporation  were,  at  or  about 
the  date  of  Its  dissolution,  organized  Into  a 
corporation  bearing  the  same  name  under 
the  laws  of  Arizona,  and  all  Its  property, 
plant,  and  contracts,  Including  those  between 
the  complainant  and  the  defendant,  were  as- 
signed and  transferred  to  the  new  company, 
which  thereby  succeeded  to  all  the  rights  of 
the  old  company  under  the  contracts  with 
the  complainant,  and  which  is  ready  and  will- 
ing to  carry  out  and  perform  the  same.  The 
complainant  sets  up  a  third  cause  for  rescis- 
sion in  an  alleged  nonperformance  by  the  de- 
fendant of  its  part  of  the  contracts,  In  fall- 
ing t»  print  and  publish  a  part  of  the  works 
therein  mentioned,  as  by  its  contract  It  had 
undertaken  to  do.  To  this  part  of  the  com- 
plainant's case  the  defendant  sets  up  that 
the  nonperformance  by  the  defendant  was 
due  to  nonperformance  by  the  complainant 
in  failure  to  fumiah  copy  for  the  printer, 
iiiiil  it  alleges  In  Its  answer  that  this  question 
was  litigated  between  the  parties  in  a  suit 
in  the  Kansas  courts,  brought  by  the  present 
complainant  against  the  present  defendant, 
in  1902,  in  which  the  same  grounds  the  com- 
plainant takes  herein  for  rescission  (with  the 
exception  of  that  of  the  dissolution  of  the 
defendant)  were  taken,  and  put  in  Issue,  and 
decided  against  the  complainant,  and  an  ac- 
counting between  the  parties  was  had  up  to 
April  15,  1903,  and  a  judgment  rendered  in 
favor  of  the  defendant  against  the  complain- 
ant for  $1,252. 

Turning,  now,  to  the  second  ground  of  com- 
plainant's relief  for  rescission,  based  on  the 
dissolution  of  the  defendant,  we  find  that 
the  flfty-thlrd  section  of  the  corporation  act 
of  1902,  which  is  a  re-enactment  of  the  pre- 
vious statute  (Gen.  St  p.  9X8,  {  59),  provides 
that,  wbea  corporations  are  dissolved  by.  any 
means,  they  are  continued  bodies  corporate 
for  the  purpose  of  prosecuting  and  defending 
suits  and  of  enabling  them  to  settle  and  close 
their  affairs,  to  dispose  of  and  convey  their 
property,  and  to  divide  their  capital,  "but 
not  for  the  purpose  of  continuing  the  business 
for  which  they  were  established."  The  de- 
fendant herein  is  a  New  Jersey  corporation, 
and  jurisdiction  was  obtained  over  It  as 
such  by  service  in  that  state,  and  this  suit 
was  prosecuted  under  that  section  of  the 
act.  The  power,  then,  of  the  defendant,  to 
assign  these  contracts  to  the  Arizona  corpora- 
tion, Is  undoubted ;  but  the  question  is  wheth- 
er from  the  nature  of  the  contracts  them- 
selves the  defendant  could  empower  the  new 


corporation  to  take  its  place  In  the  contracts 
against  the  will  and  without  the  oonsmt  of 
the  complainant,  the  other  party  to  the  con- 
tract That  question  depends  upon  the  char- 
acter of  the  contracts  themselves.  Mr.  Pol- 
lock, in  his  work  on  Contracts,  says,  at  page 
411:  "Rights  arising  out  of  a  contract  can- 
not be  transferred  if  they  are  coupled  with 
liabilities,  or  if  they  Involve  a  relation  of 
personal  confidence,  such  as  that  the  partj 
whose  agreement  conferred  those  rights  most 
have  intended  them  to  t>e  exercised  only  by 
him  in  whmn  be  actually  confided."  And  be 
cites  the  case  of  "a  partner  who  has  no  power 
to  force  a  new  partner  on  the  other  members 
of  the  firm  without  their  consent  Ail  be 
can  give  to  an  assignee  is  a  right  to  receive 
what  may  be  due  to  the  assignor  on  a  balance 
of  the  partnership  accounts."  These  are 
familiar  and  fundamental  principles,  and.  In- 
dependent of  the  question  of  personal  <^r- 
acter,  qualification,  etc.,  of  the  proposed  sub- 
stituted contractor,  there  Intervenes  tbe 
qualification  mentioned  by  Mr.  Pollock,  name- 
ly, tbe  question  of  liability,  where  the  ques- 
tion of  financial  responsibility  alone  is  in- 
volved. Thus,  If  A.  agrees  to  deliver  to  B, 
at  a  certain  point  a  certain  quantity  of  any 
commodity  at  a  certain  price  ait  stated  times 
in  the  future,  and  to  take  B.'s  promissory  note 
at  three  months  for  the  price,  manifestly  B. 
cannot  assign  that  contract  to  C.  and  compel 
A.  to  take  C.'s  promissory  note  Instead  of 
B.'s,  for  which  he  had  contracted. 

Now,  if  we  turn  to  the  contracts  here  In 
question,  we  find  that  they  provide  for  the 
publication  of  certain  scboolbooks  by  the 
defendant  on  certain  terms,  among  whi<di  is 
that  the  contracts  extend  during  the  life  of 
the  copyright  not  yet  expired  and  of  any 
renewal  thereof,  and  that  the  defendant  Is 
to  keep  an  account  of  the  sales  and  render 
such  account  every  six  months  during  that 
period,  and  to  pay  tbe  complainant  a  certain 
percentage  of  the  sales  every  six  months. 
Here  then  comes  in  directly  the  question  of 
pecuniary  responsibility.  The  defendant,  by 
its  answer,  sets  up  that  the  personnel  of  tbe 
new  company  (with  the  exception  of  the  local 
stockholder  and  director,  which,  by  our  stat- 
ute, It  is  obliged  to  keep  In  New  Jersey)  is 
precisely  tbe  same  as  that  of  the  present  de- 
fendant, and  that  the  new  company  is  per- 
forming the  contracts  In  all  respects  and  Is 
able  and  willing  to  continue  to  perform  them, 
and  It  asserts  that  condition  as  a  complete 
answer  to  the  cases  cited  by  the  complainant ; 
but  does  that  condition  cover  the  question  of 
pecuniary  responsibility?  The  complainant 
contracted  with  a  corporation  organized  un- 
der the  laws  of  the  state  of  New  Jersey, 
whose  solvency  and  pecuniary  responsibility 
is  protected  and  maintained  by  all  the  safe- 
guards found  in  our  statute  for  that  purpose, 
and  she  Is  entitled,  both  at  law  and  In  equity, 
to  the  benefit  of  the  continuation  of  those 
safeguards.    We  are  not  shown  what  the  pro- 
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visions  In  that  napect  are  as  found  In  the 
Arizona  statute;  but  It  Is  significant  that  the 
defendant,  in  Its  an8w»',  gives  as  a  reuson 
for  Its  disaolutlon  and  reorganlzatl<Mi  In 
Arizona,  among  other  things,  that  the  laws  of 
Arizona  do  not  require  that  one  of  the  di- 
rectors should  reside  within  Arizona,  nor  are 
corporations  organized  there  required  to  make 
annual  reports  to'  the  extent  required  In  this 
state,  and  It  arers  that  it  Is  more  convenient 
and  less  expensive  to  carry  on  business  un- 
der an  Arizona  corporation  than  under  • 
New  Jersey  corporation. 

Another  consideration  comes  In  here.  Com- 
plainant is  entitled,  under  her  contracts  with 
this  defendant,  to  have.  In  a  measure,  the 
protection  of  the  courts  of  New  Jersey,  and 
she  may  have  and  probably  has,  more  conil- 
dence  In  those  courts,  to  say  nothing  of  a 
greater  convenience  in  access  than  In  the 
courts  of  Arizona.  It  cannot,  of  course,  be, 
and  was  not  contended,  that  the  Arizona  cor- 
poration was  the  same  legal  entity  as  the 
New  Jersey  corporation.  The  mere  fact  that 
the  ultimate  property  rights  rest  in  the  same 
stockholders  cannot  for  present  purposes 
make  the  legal  entity  identical. 

The  authorities  on  this,  the  main  ques- 
tion, are  uniform  and  clear.  Stevens  v.  Ben- 
nlng  (1S55)  1  K.  and  John.  168,  and  on  ap- 
peal 6  De  O.,  M.  ft  6.  223.  24  L.  J.  Chy.  153,  1 
Jut.  N,  S.  74,  where  the  opinion  of  Vice 
Chancellor  Wood  in  the  lower  court  Is  given. 
That  was  the  case  of  the  publication  of 
Forsyth  on  the  Law  of  Composition  with 
Creditors,  and  the  language  used  by  Vice 
Chancellor  Wood  In  determining  the  case  Is 
Important.  I  will  not  repeat  It  here.  The 
efFort  of  the  counsel  for  the  assignee  in  that 
case  was  to  show  that  the  result  of  the 
original  contract  was  to  assign  the  copyright 
of  the  book,  and  It  was  hardly  contended 
that.  If  It  was  not  so  assigned,  the  assign- 
ment by  the  original  publisher  to  the  as- 
signee gave  the  latter  any  legal  standing. 
Another  case  Is  Humble  v.  Hunter  (1848)  12 
Adol.  &  B.  Q.  B.  310.  That  was  an  action 
by  the  owner  of  a  vessel  on  a  charter  party 
which  was  signed  on  behalf  of  the  owner 
and  plaintiff  by  her  son,  calling  himself  "the 
owner";  and  It  was  held  that  she  could  not 
recover  because  the  son  had  represented  him- 
self as  the  owner.  Lord  Denman,  In  deliver- 
ing Judgment,  said:  "You  have  a  right  to 
the  benefit  you  contemplate  from  the  char- 
acter and  credit  and  substance  of  the  party 
with  whom  yon  contract"  Stevens  v.  Ben- 
nlng,  supra,  was  followed  and  adhered  to 
by  Fry,  J.,  In  Hole  v.  Bradbury  (1879)  12  Ch. 
Dlv.  886.  Coming  to  the  United  States,  we 
find  the  very  important  case  of  Arkansas 
Smelting  Compauy  v.  Beldon  Company,  127 
a.  S.  379,  8  Sup.  Ct  1308,  32  L.  Ed.  246, 
which  was  argued  with  great  ability  and 
fullness  and  complete  examination  of  the  au- 
thorities on  the  side  which  corresponds  to 
that  of  the  defendant  here.  In  that  case 
the  Beldon  Company  had  agreed  to  sell  and 


deliver  to  a  Arm  of  Billing  &  BUers,  at  their 
smelting  works  In  Leadvllle,  Colo.,  10,000 
tons  of  lead  ore  from  its  mines,  delivered  at 
the  rate  of  60  tons  a  day,  with  a  clause: 
"All  ore  so  delivered  shall  at  once  upon  de- 
livery become  the  property  of  the  party  of 
the  second  part  [Billings  &  Eliers]."  Then 
there  was  a  provision  for  ascertaining  by 
assay  of  samples  the  value  of  the  ore  so  de- 
livered and  the  price  to  be  fixed  after  the 
sampling  by  the  price  of  lead  in  New  York. 
Billings  &  Ellers  dissolved,  and  their  smelt- 
ing works,  where  delivery  was  to  be  made, 
and  their  contract,  was  assigned  and  con- 
veyed to  the  plalntltt.  Beldon  &  Co.  there- 
after refused  to  deliver  ore  to  the  assignee, 
whereupon  the  plaintiff  brought  suit  De- 
fendants demurred,  the  demurrer  was  sus- 
tained, and  the  plaintiffs  brought  a  writ  of 
error.  No  one  appeared  for  defendant  at 
the  hearing  in  the  Supreme  Court,  and  the 
Judgment  below  was  sustained,  In  an  opinion 
by  Mr.  Justice  Gray,  on  the  ground  that  the 
original  vendors  of  the  ore  were  not  obliged 
to  take  the  successors  of  Billings  &  Ellers 
as  their  debtors,  although  they  had  succeeded 
to  the  very  same  smelting  works  and  busi- 
ness which  Billings  &  Ellers  originally  car- 
ried on.  One  of  the  cases  cited  by  Mr. 
Justice  Gray  is  Winchester  v.  Howard,  97 
Mass.  303,  93  Am.  Dec.  93.  There  the  owner 
of  a  pair  of  oxen  put  them  in  the  hands  of 
an  agent  for  sale.  The  agent  sold  them  to  a 
purchaser  upon  the  representation  that  the 
oxen  belonged  to  him,  and  they  were  de- 
livered to  the  purchaser.  When  he  ascer- 
tained that  they  belonged  to  another  party, 
he  refused  to  complete  the  contract.  The 
court  held  he  was  Justified  therein,  and 
after  citing  the  language  of  Lord  Denman, 
above  quoted,  the  court  proceeds:  "There 
may  be  good  reasons  why  one  should  be  un- 
willing to  buy  a  pair -of  oxen  that  bad  been 
owned  or  used  or  were  trained  by  a  partic- 
ular person,  or  why  he  should  be  unwilling 
to  have  any  dealings  with  that  person."  An- 
other Important  case  is  Boston  Ice  Company 
V.  Potter  (1877)  123  Mass.  28,  25  Am.  Rep. 
9.  The  beadnote  is  this:  "A.,  who  bad 
bought  ice  of  B.,  ceased  to  take  It  on  ac- 
count of  dissatisfaction  with  B.,  and  con- 
tracted for  Ice  with  O.  Subsequentiy  B. 
bought  C.'s  business  and  delivered  ice  to 
A.,  without  notifying  him  of  his  purchase 
until  after  the  delivery  and  consumption  of 
the  Ice.  Held,  that  B.  could  not  maintain  an 
action  for  the  price  of  the  Ice  against  A." 
The  time  during  which  the  plaintiff  had  sup- 
plied ice  to  defendant  was  a  whole  year. 
In  delivering  Judgment,  Endicott,  J.,  said: 
"A  party  has  a  right  to  select  and  determine 
with  whom  he  will  contract,  and  cannot 
have  another  person  thrust  upon  him  with- 
out his  consent"  The  opinion  contains  quite 
a  full  citation  of  authorities.  In  Randall  v. 
Chubb,  46  Mich.  311,  9  N.  W.  429,  41  Am. 
Rep.  165,  and  Lewis  v.  Sheldon,  103  Mich. 
102,  61  N.  W.  269,  a  lessee  of  a  farm  oil 
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shares  attempted  to  assign  the  lease  and 
failed.  There  evidently  the  lessor  relied 
on  the  personal  quality  and  character  of  the 
lessee  on  shares.  In  Lansden  y.  McCarthy, 
45  Mo.  106,  a  coacbmaker,  who  had  a  secret 
partner  unknown  to  the  other  party,  con- 
tracted to  furnish  McCarthy  a  carriage  for 
use  for  the  term  of  fire  years  at  a  given 
price  per  year,  payable  In  advance.  At  the 
«nd  of  three  years,  the  coachmaker  assign- 
ed the  contract  to  his  secret  partner.  It  was 
held  that  McCarthy  was  not  obliged  to  con- 
tinue the  contract  with  the  assignee.  In 
other  words,  be  was  not  obliged  to  pay  a 
stranger  In  advance  for  tiie  use  of  the  car- 
riage, nor  was  he  obliged  to  deal  with  the 
stranger  In  any  way. 

It  seems  to  me  that  these  principles,  thus 
illustrated  by  adjudged  cases,  are  conclusive 
In  favor  of  the  complainant,  and  I  must  ad- 
vise a  decree  rescinding  the  contract,  unless 
another  point  made  by  the  defendant  has 
some  snbstance,  viz.,  that  the  contracts  In 
question  by  their  terms  are  made  assignable. 
One  contract,  dated  the  19th  day  of  Febru- 
ary, 1900,  Is  expressed  to  be  between  Lizzie 
B.  Wooster  and  Crane  &  Co.  and  their  suc- 
cessors and  assigns,  a  corporation,  Shawnee 
county,  state  of  Kansas.  Then,  after  re- 
citals In  this  clause,  "therefore  this  agree- 
ment witnesseth  that  the  said  Lizzie  B. 
Wooster,  having  full  power  to  make  this 
grant,  hereby  agrees  that  the  said  Crane  & 
.Co.  have  the  exclusive  right  to  publish  and 
print  the  said  books  or  any  revised  edition 
thereof  during  the  full  term  of  copyright 
thereof  and  during  the  full  term  or  terms  of 
any  renewals  of  said  copyright"  Then  Miss 
Wooster  agrees  to  defend  the  copyright  and 
to  bear  the  cost  of  Illustration  and  metal 
plates,  and  Crane  &  Co.  have  the  right  to 
sell  editions  or  duplicate  plates  in  foreign 
countries;  and  the  contract  proceeds:  "The 
above  agreements  are  made  with  the  under- 
standing that  the  said  Crane  &  Co.  and  their 
representatives  and  assigns  shall  In  substan- 
tial good  faith  keep  and  perform  their  agree- 
ment hereinafter  contained."  Then  follows 
the  covenants  on  the  part  of  Crane  &  Co. 
ibat  they  will  publish  the  books  and  pay  Miss 
Wooster  10  per  cent  of  the  cash  receipts 
as  royalties,  and  will  render  semiannual 
statements.  The  next  agreement  Is  that  of 
itlie  15th  of  March,  1900,  In  which  the  par- 
ties are  described  as  in  the  previous  con- 
tract and  then,  after  a  recital  of  the  books. 
Miss  Wooster  agrees  that  Crane  &  Co.  shall 
have  the  exclusive  right  to  publish  and 
print  the  said  books  or  any  revised  edition 
thereof  during  the  full  term  of  the  copyright 
thereof,  and  during  the  full  term  and  terms 
of  any  and  all  renewals  of  said  copyright. 
Then,  like  the  previously  recited  agreement 
there  is  a  clause  that  these  agreements  are 
made  with  the  understanding  that  Crane 
&  Co.  and  their  legal  representatives  and  as- 
!:Igns  shall  keep  and  perform  that  agree- 
ment   Then  cornea  the  contract  by  Crane  & 


Co.  to  publish  and  pay  royalties,  etc.  Upon 
careful  consideration,  I  am  unable  to  give  to 
the  presence  of  the  word  "assigns,"  as  above 
quoted,  the  force  the  defendant  claims  for 
It  1  am  unable  to  construe  it  as  a  contract 
on  the  part  of  Miss  Wooster  to  deal  with  any- 
body to  whom  Crane  &  Co.  may  assign  that 
contract  and  to  accept  such  assignee  as  pay- 
master. It  will  be  observed  -that  wherever 
there  Is  a  covenant  on  the  part  of  Crane  ft 
Co.  to  do  anything  on  Its  part  the  weight  of 
the  covenant  is  placed  entirely  upon  Crane 
&  Oo.  Upon  the  whole,  I  am  of  the  opinion 
that  the  only  effect  of  the  word  "assigns"  Is 
to  give  the  right  which  Crane  &  Co.  have 
without  that  word,  viz.,  that  their  assignee 
would  take  whatever  Interest  they  had  in 
the  contract  up  to  the  time  of  the  assign- 
ment precisely  as  In  the  case  of  one  partner 
selling  out  bis  Interest  In  the  partnership. 
The  result  is  that  I  think  that  the  complain- 
ant Is  entitled  to  a  decree  of  rescission. 

It  is  unnecessary  at  this  time  to  Inquire 
how  far  the  new  corporation,  Crane  &  Co., 
which  is  not  a  party  to  this  suit  Is  bound  by 
this  decree.  I  have  so  far  assumed  that  such 
new  corporation  has  a  legal  existence,  but 
such  existence  was  earnestly  denied  by  com- 
plainant The  defendant  by  Its  answer,  and 
as  a  part  of  Its  defense,  alleged  Its  legal  ex- 
istence, and  hence  the  burthen  was  on  the 
defendant  to  prove  it  by  competent  evidence. 
The  case  is  not  one  where  the  mere  fact  that 
it  is  acting  as  such  is  sufficient  The  de  facto 
doctrine  does  not  apply.  In  support  of  this 
burthen,  the  defendant  Introduced  a  proper- 
ly attested  copy  of  articles  of  association  of 
the  stockholders  of  the  defendant  corporar 
tlon  (excepting  the  New  Jersey  director)  on 
file  In  a  public  office  In  Arizona,  but  did 
not  offer  any  proof  of  the  laws  of  Arizona 
entitling  such  filing  or  declaring  that  the  re- 
sult thereof  was  to  create  a  corporation. 
Seasonable  objection  was  taken  to  the  doco- 
ment  without  such  proof.  I  have  grave 
doubts  whether  the  proof  thus  made  was 
sufficient  to  establish  the  legal  existence  of 
the  new  corporation.  Of  course,  every  cor- 
poration owes  its  existence  to  statutory  law. 
But  I  do  not  find  It  necessary  to  determine 
this  question  here.  The  result  is  the  same, 
whatever  may  be  the  proper  view  of  the 
question. 

The  other  prayer  of  the  bill  is  for  an  ac- 
counting. The  accounting  is  prayed  for  only 
from  the  month  of  April,  1903.  The  defendant 
has  annexed  to  its  answer  what  It  affirms  Is 
an  account  of  the  profits  and  royalties  due  to 
Miss  Wooster  since  that  time,  amounting  to 
$1,203.28,  up  to  October  1,  1906;  the  answer 
having  been  filed  on  the  23d  of  October.  1906. 
Complainant  complains  that  the  account  Is 
not  complete.  As  the  complainant  Is  entitled 
to  have  the  account  brought  down  to  date, 
and  as  the  matter  must  go  before  a  master, 
an  opportunity  will  there  be  given  to  except 
to  the  account  and  have  It  thoroughly  ex- 
amined. The  important  I 
Digiti2 
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part  of  the  answer  which  sets  up  that,  In  a 
litigation  between  the  parties  in  a  Kansas 
court,  the  defendant  here  obtained  a  decree 
against  the  complainant  for  the  sum  of  $1,- 
252^9,  besides  costs,  and  It  claims  the  right 
to  apply  all  royalties  due  to  the  complainant 
Oitder  the  contract  between  them  to  the  pay- 
ment of  that  Judgment  At  the  hearing  the 
defendant  attempted  to  sustain  that  decree 
by  what  purported  to  be  a  copy  of  certain 
enrolled  proceedings  in  the  Kansas  court 
The  complainant's  couBsel  objected  to  the 
certification  of  that  document  for  certain 
reasons  not  necessary  now  to  be  stated.  I 
liaye  examined  the  certificate,  and  the  objec- 
tions made,  and  come  to  the  conclusion  tiiat 
I  ought  not  to  rely  upon  it  or  admit  it  in 
evidence,  and  I  at  once  notified  the  parties 
Uiat  they  might  correct  that  defect,  or  at 
least  apply  for  leave  for  that  purpose.  The 
result  Is  that  the  reference  to  the  maister 
should  preserve  leave  to  the  defendant  to 
make  proper  proof  of  the  Judgment  before 
the  master. 

It  may  be  well  to  add  that,  as  I  have  stat- 
ed above,  the  complainant  relied  as  one 
ground  npon  which  she  based  her  prayer  for 
rescission  that  defendant  had  failed  to  per- 
form its  contract  by  printing  and  publishing 
two  volumes  of  her  reader.  The  defendant 
set  up  that  by  thla  litigation  before  men- 
tioned that  very  question  had  been  Involved 
and  passed  upon  by  the  court,  and  that  It 
had  been  decided  that  the  complainant,  and 
not  the  defendant  was  at  fault  that  the  last 
volumes  were  not  printed.  A  large  amount 
of  evidence  was  gone  Into  on  both  sides  on 
this  question,  but  I  have  not  considered  It, 
since  I  found  the  point  of  change  of  party 
to  the  contract  a  clear  ground  for  rescission. 

The  answer  and  the  evidence  disclose  oth- 
er matters  in  litigation  between  the  parties, 
both  In  the  state  and  the  federal  courts, 
which  show  that  it  is  highly  Improbable  that 
It  Is  practicable  for  them  to  maintain  to  each 
other  those  relations  which  should  exist  be>' 
tween  author  and  publisher. 


rs  N.  J.  L.  Tt) 

HANKS  T.  WOBKMASTBR. 
(Supreme  Coort  of  New  Jersey.    Jane  17,  I907.i> 

IiAIfDLOBD     AWD     TEWAWT  —   TKNANCT     FROK 

Month  to  Month— Notick  to  Tebminate. 
In  the  case  of  a  tenancy  from  month  to 
month,  the  requirement  of  a  notice  to  terminate 
the  tenancy  U  mutual.  Neither  the  landlord  or 
the  tenant  can  terminate  such  a  tenaacy  except 
upon  proper  notice. 

fEd,  Note.— For  cases  In  point  see  Cent.  Dig. 
vol.  82,  Landlord  and  Tenant  i  396.] 

(Syllabus  by  the  CJoort) 

Appeal  fMm  District  0>nrt  of  Jersey  CMty. 

Action  by  Henry  Hanks  against  Helen 
Workmaster.  Judgment  for  plalntUt.  De- 
fendant appeals.    Affirmed. 

Argued  February  term,  1907,  before  FORT, 
HSNDBICKSON,  and  PITNEY.  JJ. 


Merritt  Lane,  for  appellant  WlUlam  B, 
QiUmore,  for  appellee. 

FORT,  J.  This  is  a  suit  for  one  month's 
rent  for  the  month  of  July,  1005,  for  the 
premises  No.  15  Henry  street,  Jersey  Oity. 
The  district  court  found  in  favor  of  the  plain- 
tiff, and  gave  Judgment  accordingly.  The 
facts,  as  returned  certified  by  the  Judge,  are 
as  follows:  "The  action  was  to  recover  the 
sum  of  $27.50,  for  one  month's  rent,  July, 
1906,  of  premises  No.  15  Henry  street  Jersey 
City,  ^27,  and  one  light  of  glass  in  same 
premises,  50  cents.  The  plaintiff  testified 
that  he  was  the  owner  of  the  premises,  and 
through  bis  agent,  Percy  Gaddis,  iu  April, 
1906,  the  house  was  rented  to  defendant; 
and  after  May  1st  he  told  defendant  he  would 
thereafter  act  as  his  own  agent,  and  that  he  ' 
collected  the  rent  for  June,  1906,  and  de- 
fendant then  said  nothing  about  moving. 
About  the  middle  of  June  he  received  word 
that  defendant  would  move,  and  he  sent 
word  if  she  moved  he  would  hold  her  for  the 
rent  The  defendant  did  move  about  July  1, 
1906,  and  plaintiff,  on  going  to  the  premises, 
found  same  vacant  Plaintiff  testified  de- 
fendant gave  him  no  notice  she  was  going  to 
leave,  nor  did  she  give  him  th«  keys.  The 
keys  were  left  at  Gaddis,  the  agent's  office. 
Plaintiff  testified  that  Gaddis  was  authorized 
to  rent  and  did  rent  for  one  year  to  defend- 
ant. A  bill  'to  let'  was  put  up,  and  the  prem- 
ises rented  to  a  new  party  In  August  1906. 
On  the  part  of  the  defendant,  the  evidence 
was:  She  rented  for  one  month,  and  remain- 
ed from  one  month  to  another  month,  paying 
May  and  June,  1906,  rent  See  Exhibits  Dl 
and  D2.  She  decided  to  move  about  Jime 
17,  1906,  and  sent  her  son  to  tell  plaintiff  de- 
fendant would  move,  and  did  move  June  22, 
1906.  The  keys  were  sent  June  20,  1906y  to 
the  agent,  Gaddis,  by  defendant's  daughter, 
who  said,  'All  righf ;  and  a  bill  to  let'  was 
then  put  upon  the  house.  I  ruled  that  on  de- 
fendant's own  testimony  she  was  a  monthly 
tenant  and  the  landlord  entitled  to  a  full 
month's  notice  of  her  intention  to  move;  and, 
not  having  received  this,  defendant  was  en- 
titled to  recover  the  rent  for  July,  1906,  and 
gave  Judgment  therefor,  vis.,  the  sum  of  $27, 
and  which  was  entered  accordingly  against 
defendant  and  In  favor  of  plaintiff." 

Under  this  state  of  the  case,  we  think  the 
defendant  was  a  tenant  from  month  to  month, 
and  that  the  trial  court,  accepting  her  evl> 
deuce  as  true,  rightly  so  found;  that,  being 
a  tenant  by  the  month,  the  requirement  of  no- 
tice for  the  purpose  of  terminating  the  ten- 
ancy was  mutual,  and  that  neither  the  land- 
lord nor  the  tenant  could  terminate  the  tear 
ancy  except  upon  notice.  Such  notice  must 
be  one  corresponding  with  the  beginning  and 
ending  of  the  tenancy.  It  is  conceded  in  this 
case  that  notice  of  the  intent  to  vacate  was 
not  given  until  the  17th  of  June,  and  that  It 
was  the  purpose  of  the  tenant  to  vacate  July 
Ist    This  was  not  the  legal  notice,  and  the 
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plaintiff  was  entiUed  to  recover  the  rent,  and 
there  was  no  error  In  the  Judgment  St^ens 
V.  Earl,  40  N.  J.  Law,  134,  28  Am.  Rep.  214; 
Taylor  on  L.  &  T.,  {  474;  Archibald  on  L.  & 
T.,  {  87. 

The  Judgment  of  the  district  court  Is  af- 
firmed. 

(su  Pa.  »> 

In  re  WALLACE'S  ESTATE. 

Appeal  of  BRITTAIN. 

(Supreme  Court   of   Pennsylvania.     April   29, 
1907.) 

Adoption— Deed  ob  Declabatior. 

An  Indenture  of  apprenticeship  provided 
that  it  was  the  intent  of  the  party  of  the  first 
part  to  place,  and  of  the  second  part  to  re- 
ceive, the  apprentice  as  an  adopted  child  of  the 
party  of  the  second  part,  to  be  maintained  and 
treated  with  like  care  as  if  he  were  the  child 
of  <iuch  party.  Held  not  to  constitute  the  child 
an  adopted  son  and  heir  of  the  master. 

$Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  1,  Adoption,  H  12-14.] 

Appeal  from  Orphans'  Court,  Monroe 
County. 

In  the  matter  of  the  estate  of  William 
Wallace.  From  a  decree  dismissing  excep- 
tions to  the  auditor's  report,  A.  R.  Brittaln, 
ancillary   administrator,   appeals.     Affirmed. 

Argued  before  FELL,  BROWN,  M£»TRE- 
ZAT,  ELKIN,  and  STEWART,  JJ. 

John  O.  Johnson,  Edward  R.  Loud,  and 
Henry  3.  Kotz,  for  appellant.  A.  Mitchell 
Palmer  and  John  B.  Williams,  for  appellee. 

FELL,  J.  The  question  in  this  case  Is 
whether  Charles  Brandies,  whose  adminis- 
trator Is  appellant,  was  the  adopted  son  of 
William  Wallace.  It  appears  from  the  find- 
ings of  the  auditor,  approved  by  the  court,  that 
In  1861  William  Wallace  received  from  the 
American  Female  Guardian  Society  of  New 
York  and  took  to  his  home  In  Stroudsburg,  Pa., 
two  orphans,  a  brother  and  sister,  Charles 
Brandies  and  Emily  Brandies,  aged  8  and  10 
years.  Both  children  were  afterwards  known 
by  the  name  of  Wallace.  Neither  Mr.  Wal- 
lace nor  his  wife  wanted  the  boy,  but  the 
society  refused  to  have  him  separated  from 
his  slater.  He  lived  in  the  home  of  Mr.  Wal- 
lace a  short  time,  when  he  went  to  the  home 
of  Mrs.  Huntsman,  In  the  same  town.  He 
attended  school  irregularly,  and  was  about 
Mr.  Wallace's  place  of  business,  but  perform- 
ing no  services  for  him,  until  he  became  18 
years  of  age,  when  he  went  to  Michigan  to 
live  with  Mr.  Wallace's  brother.  He  remain- 
ed there  four  or  five  years,  when  he  return- 
ed to  Stroudsburg,  and  for  a  few  months 
acted  as  a  clerk  in  Mr.  Wallace's  store.  He 
went  back  to  Michigan  in  1876,  and  died 
there  in  1006.  After  bis  return  to  Michigan, 
he  maintained  no  relation  of  business  or 
friendship  with  Mr.  Wallace  or  his  family. 
His  conduct  had  at  all  times  been  unsatis- 
factory to  Mr.  Wallace,  who  never  expressed 
«a  intention  to  give  him  the  right  of  an  heir. 


The  girl  was  a  member  of  Mr.  Wallace's 
family  until  her  marriage,  and  thereafter 
their  relations  were  friendly  and  confidential. 
Mr.  Wallace  expressed  his  Intention  to  make 
her  his  heir,  and  in  1902  presented  a  petition 
for  her  adoption  as  his  daughter,  which  was 
proceeded  with  regrularly  to  final  decree.  He 
died  Intestate  In  1903. 

If  there  was  an  adoption  of  Charles  Bran- 
dies, it  was  effected  by  the  agreement  undw 
which  be  was  received  from  the  American 
Female  Ouardlan  Society.  The  important 
parts  of  this  agreement,  following  tbe  recital 
that  Charles  Brandies  had  beea  surrendered 
by  his  parents  to  the  society,  and  that  Wil- 
liam Wallace  had  applied  to  the  managers  '*to 
put  out  and  place  the  said  child  with  lilm  by 
adoption  and  as  an  apprentice,  until  said 
child  shall  arrive  at  the  age  of  twenty-one 
years,"  are:  'TThat  the  parties  of  the  first 
part  •  *  *  do  put,  place  and  bind  out 
the  said  Charles  Brandies  as  an  apprentice 
imto  the  party  of  the  second  part  to  dwell 
with  and  serve  him  from  the  day  of  the  date 
of  these  presents  until  the  said  apprentice 
shall  attain  the  full  age  of  twenty-one  years. 
During  all  of  which  time  tbe  said  apprentice 
shall  serve  •  •  •  and  shall  honestly, 
orderly  and  obediently  In  all  things  demean 
and  behave  himself  towards  his  said  employ- 
er and  all  others.  And  the  party  of  the  sec- 
ond part  doth  covenant  and  agree  *  *  *  to 
provide  and  allow  unto  tbe  said  apprentice 

•  *  *  meat,  drink,  apparel,  and  other 
things  necessary  and  fit  for  the  apprentice, 

*  *  *  and  shall  cause  tbe  said  apprentice 
to  be  taught  and  Instructed,  •  •  •  and 
shall  give  to  the  said  apprentice  at  the  ex- 
piration of  the  said  term  of  service  a  new 
bible,  one  hundred  dollars  In  money,  •  •  • 
and  shall  cause  said  apprentice  to  attend 
public  worship,  •  •  •  and  shall  not 
allow  the  said  apprentice  to  be  absent  from 
the  service  of  his  said  master  without  ex- 
press leave  or  suffer  him  to  Iiauut  ale 
houses,  taverns,  •  •  •  but  will  exert  his 
authority  to  cause  and  procure  the  said  ap- 
prentice to  behave  himself  in  all  tilings,  as  a 
faithful  apprentice  ought  to  do,  during  the 
term  aforesaid."  It  Is  further  provided: 
"That  if  the  said  apprentice  or  Indenturing 
committee  shall  at  any  time  within  tliree 
months  •  •  •  become  dissatisfied  with  bis 
situation  or  employment,  or  tbe  party  of  tbe 
second  part  shall  at  any  time  within  that 
period  become  dissatisfied  with  the  appren- 
tice," the  indenture  shall  be  canceled.  Thus 
far  it  is  an  indenture  of  apprenticeship  in 
the  ordinary  form.  The  clause  of  the  agree- 
ment upon  which  the  appellant's  claim  is 
based  Is  as  follows:  "Although  the  present 
instrument  binds  the  above-named  child, 
strictly  as  an  apprentice,  It  Is,  nevertheless, 
the  true  intention  of  the  parties  of  the  first 
part  to  place,  and  of  tbe  party  of  tbe  second 
part  to  receive,  said  apprentice  as  an  adopted 
child,  to  reside  in  Ofjs  tomi^^  ^^^(j^^f 
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the  second  part,  and  to  be  maintained,  cloth- 
ed, educated  and  treated  as  far  as  practi- 
cable, with  like  care  and  Idndness  as  If  he 
were  in  fact  the  child  of  the  said  party  of 
the  second  part" 

If  the  fullest  meaning  of  which  this  clause 
Is  susceptible  consistent  with  the  before 
clearly  expressed  Intention  of  the  parties  be 
given  it,  it  refers  only  to  the  treatment  of 
the  apprentice  during  the'  term  of  apprentice- 
ship. He  is  to  be  received  as  an  adopted 
child  would  be  received,  to  reside  in  the 
master's  family,  and  to  be  maintained  and 
treated  "with  lllie  care  and  lilndness  as  If 
be  were  in  fact  the  child  of  the  party  of  the 
second  part"  The  relation  established  was 
to  end  when  the  apprentice  became  of  age. 
There  is  not  the  slightest  suggestion  of  an 
Intention  to  confer  upon  him  any  right  of  in- 
heritance. 

The  decree  of  the  court  confirming  the  re- 
port of  the  auditor  is  affirmed,  at  the  cost  of 
the  appellant 


(217  Pa.  S86) 

TOWNSEND  et  al.  v.  BOYD. 

(Supreme    Court    of    Pennsylvania.     April    1, 
1007.) 

1.  liANDLOBD  AND  TENANT— EJSTOPPEL  TO  DE- 

HT  Landlobd's  Title. 

Where  one  comes  into  possession  of  land 
under  a  title  of  record  proclaimed  to  be  ad- 
verse to  the  landlord,  and  continues  in  such 
possession  for  over  60  years  undisturbed  by 
anylKtdy,  tlie  rule  that  a  tenant  is  estopped 
from  denying  tlie  landlord's  title  does  not  apply. 

fEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  82,  Landlord  and  Tenant  18  199-209.] 

2.  Same— Advebse  Possession. 

A  lease  of  land  for  2,0()0  years  was  entered 
into  in  1682,  and  in  all  deeds  and  wills  ezecnted 
for  145  years  tlie  land  was  described  as  the 
residue  of  the  term  of  the  2,000-year  lease. 
In  1823  allotments  in  a  partition  suit  were 
made  to  the  allottees  in  fee,  and  for  GO  years 
all  of  the  conveyances  were  in  fee,  and  there 
was  a  continuous  adverse  possession  against  all 
the  world.  Held,  that  a  sale  in  foreclosure  of 
a  mortgage  given  after  that  time  by  one  in 
IMBsession  would  pass  a  title  in  fee  good  as 
against  a  purchaser  at  a  sheriff's  sale  of  the 
unexpired  term  of  the  lease. 

3.  Same— Pbesumption  of  Obant. 

Where  an  unchallenged  title  to  land  has 
been  enjoyed  for  a  great  many  years,  the  court 
as  against  a  lease  of  the  land  for  2,000  years, 
created  in  1682,  will  presume  whatever  grant 
may  be  necessary  to  quiet  title. 

4.  Mostoaoes— Foreclosure— Defenses. 

A  mortgagor  cannot  set  up  as  a  defense  to 
a  mortgage  that  he  had  no  title  to  the  prem- 
ises. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  85.  Mortgages,  {  1210;  vol.  19,  Estoppel, 
«65.1 

Appeal  from  Court  of  Common  Pleas,  Del- 
aware County. 

Action  by  Joseph  B.  Townsend,  Jr.,  and 
others,  against  Matthew  M.  Boyd.  Judgment 
for  plaintiffs,  and  defendant  appeals.  Af- 
firmed. 

At  the  trial  the  defendant  presented  the 
following  points : 


"(6)  The  defendant,  having  acquired  title 
to  the  leasehold  by  a  sberiiTs  sale.  Is  entitled 
to  retain  possession  in  this  proceeding,  and 
the  verdict  should  be  In  his  favor.  Answer : 
That  is  refused.  We  cannot  say  to  you  the 
verdict  should  be  in  favor  of  the  defendant 
It  will  be  for  you  to.  say  under  all  the  cir- 
cumstances. 

"(7)  The  mortgage  of  the  plalntills  being 
unrecorded  in  law  and  being  a  mere  pledge 
of  the  land,  with  no  transfer  of  possession  to 
the  mortgagee,  is  void,  as  against  existing 
creditors,  and,  it  appearing  by  the  uncon- 
tradicted evidence  that  the  defendant  was 
an  existing  creditor,  said  mortgage  is  fraud- 
ulent and  void,  as  to  him,  and  the  defend- 
ant is  entitled  to  your  verdict  Answer: 
That  is  refused.  The  questions  are  for  you 
under  the  instructions  of  the  court  We  can- 
not say,  or  do  not  say,  to  yon  who  is  entitled 
to  the  verdict" 

The  court  charged,  in  part,  as  follows: 

"That  If,  from  the  evidence  in  the  case, 
you  find  that  there  was  a  grant  which  has 
been  lost  from  this  old  lessor  In  1682  or  his 
heirs,  to  the  predecessors  in  title  of  Matthew 
Boyd,  then  your  verdict  should  be  for  the 
plaintiff. 

"Now,  as  bearing  upon  the  question  of 
whether  or  not  there  was  such  a  (lost)  grant, 
we  call  your  attention  to  the  testimony  bear- 
ing upon  that  question: — First,  this  was  a 
leasehold,  a  tenancy.  It  was  made  in  1682 
for  2,000  years.  The  consideration  was,  as 
you  have  been  told,  a  peppercorn  and  so 
many  shillings— five  shillings.  I  believe  it  Is 
for  each  100  acres  of  land.  Mow  you  will 
say  what  bearing  that  has  upon  the  question 
of  presumption.  There  was  a  letting,  a  lease 
of  500  acres  of  land  in  the  township  of  Upper 
Chichester  to  a  son  for  2,000  years,  yielding 
and  paying  yearly  during  the  said  term  unto 
William  Withers,  his  heirs  and  assigns,  one 
peppercorn  at  or  upon  the  feast  of  St  Mi- 
chael, the  archangel,  if  the  same  be  lawfully 
demanded.  It  was  not  to  be  paid  outright 
but  it  was  to  be  paid  If  It  should  be  demand- 
ed by  the  lessor,  and  also  paying  and  dis- 
charging the  aforesaid  chief  or  quit  rent  of  a 
sbiiling  yearly  as  aforesaid;  one  shilling 
for  each  100  acres.  So  you  see  the  considera- 
tion of  the  old  lease  for  2,000  years,  which 
was  to  a  son,  was,  if  the  lessor  should  de- 
mand it,  he  should  pay  a  peppercorn,  and  in 
addition  one  sbllllng  for  each  100  acres  of 
land.  You  will  say  what  bearing  a  lease  for 
2,000  years,  for  a  nominal  consideration,  has 
upon  the  question  whether  or  not  when  In 
1823  the  owner  of  this  land  began  to  convey 
it  in  fee  simple— whether  it  is  reasonable  to 
suppose  that  there  was  a  grant  to  them,  and 
that  It  had  been  lost. 

"When  he  (Erasmus  Morton)  died,  the  hus- 
band of  one  of  his  children,  Thomas  Mar- 
shall, came  into  court  in  the  (should  be  or- 
phans' court)  court  of  common  pleas  of  Dela- 
ware county  In  1823  and  filed  a  petition  to 

have  this  property  of  Erasmus  Mor 
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and  divided.  In  that  petition  he  set  out 
that  this  land  was  real  estate,  and  that 
Erasmus  Morton  died  seised  of  it  In  fee,  that 
Is,  had  divided  It — made  a  partition  of  It,  as 
the  lawyers  say;  and  one  of  the  heirs  of 
Erasmus  Morton  was  awarded  a  tract,  I 
think  of  about  44  or  45  acres,  part  of  the  land 
In  dispute,  out  of  the  Erasmus  Morton  es- 
tate. It  was  awarded  to  one  of  the  sons, 
Aaron  Morton,  and  this  court  made  a  decree 
that  he  should  take  and  hold  that  property — 
It  was  awarded  to  him — and  that  was  in 
effect  awarding  the  title  to  him  absolutely. 

"This  tract  was  conveyed  to  Aaron  Morton 
and  Aaron  Morton  died.  I  think  be  died  In 
Delaware.  I  am  not  snre.  But  before  be 
died  be  made  this  will,  In  which  be  willed  a 
portion  of  this  land,  real  estate.  He  says: 
'I  order  and  direct  that  all  my  real  and  per- 
sonal estate  be  sold  by  my  executor  either 
at  public  or  private  sale,  within  one  year  aft- 
er my  decease,  &c.,  and  I  further  authorize 
him  to  convey  said  real  estate  to  Matthew 
Boyd  at  the  price  of  $4,400,  say  $1,400  in 
cash,' — and  appointed  John  Larkin  as  his 
executor.  So  that  this  heir  of  Erasmus 
Morton,  Aaron,  made  bis  will  on  whidi  he 
recognized  this  property  as  real  estate,  and 
directed  his  executors  to  convey  It  to  Mat- 
thew Boyd  at  a  fixed  price.  John  Larkin 
made  a  deed  in  1858— Morton  died  In  1857 — 
In  which  he  conveyed  this  tract  of  land,  44 
acres,  In  fee,  absolute  title,  to  the  person 
named  in  the  will,  Matthew  Boyd. 

"Now,  the  plaintiffs  ask  you  to  say  as  to 
this  tract  which  is  included  in  the  lands  in 
dlspnte — ask  you  to  say  from  this  deed  of 
aOOO  years— thU  deed  of  2,000  years  to  a  son 
tor  a  peppercorn  which  he  should  pay  if  It 
was  demanded  and  a  shilling  for  every  100 
acres,  and  from  the  fact  that  from  1831  down 
to  1S}2,  when  this  land  was  mortgaged,  all 
the  owners  of  it  conveyed  it  in  fee  simple, 
or.  If  they  died  before  conveying,  willed  it, 
and  that  It  was  sold  by  those  in  power  under 
their  wills  and  conveyed  by  the  various 
assurances  in  fee  simple,  they  ask  you  to 
find  from  that  that  there  was  a  grant  to  them 
which  has  either  been  lost  or  mislaid.  In 
other  words,  they  ask  you  to  presume  to  find 
that  there  was  such  a  grant,  and,  if  you  do 
find  there  was  such  a  grant,  then  the  plain- 
tiffs are  entitled  to  your  verdict. 

"We  also  say  to  you  that,  if  the  plaintiffs 
have  for  21  years  and  upwards— for  more 
'  than  21  years  before  the  bringing  of  this 
suit — or  those  under  whom  tbey  claim,  did 
enter  upon  this  land  In  hostility  to  the  owner, 
and  did  for  over  fifty  years,  as  it  Is  in  this 
case,  occupy  it  adversely,  bostilely,  exclusive- 
ly as  their  own,  then  this  plaintiff  Is  entitled 
to  your  verdict. 

"Now  if  Matthew  Boyd  entered  under  the 
will  of  John  Boyd  In  part  and  the  deed  from 
his  brother  as  to  one  tract  and  the  John  Lar- 
kin deed  upon  the  other,  if  he  entered  upon 
that  property  bostilely,  adversely,  claiming 
to  own  it  in  fee  simple,  and  has  continued 


to  do  that  for  twenty-one  years  and  upward, 
then  this  plaintiff  is  entitled  to  recover,  and 
In  support  of  that  proposition  as  to  the  char- 
acter of  his  holding— because  we  say  to  you 
that  If  this  entry  was  hostile,  open,  adverse 
possession,  exclusive  of  the  lessors,  and  it 
continued  for  upwards  of  fifty  years,  we 
say  to  you,  that  that  gave  Matthew  Boyd 
a  complete  title  to  the  land,  he  had  a  right 
to  mortgage  It  and  the  plaintiffs  are  entitled 
to  recover." 

Verdict  and  Judgment  for  plaintiffs.  De- 
fendant appealed. 

Argued  before  MITCHELL,  G.  Jm  and 
FELL,  MESTREZAT,  POTTER,  and  STEW- 
ART, JJ. 

William  B.  Broomall  and  W.  Roger  Frone- 
fleld,  for  appellant  Frank  P.  Prichard. 
George  T.  Butler,  and  Jobn  O.  Johnson,  for 
appellees. 

POTTER,  J.  On  November  16,  1882,  Mat- 
thew Boyd  gave  a  mortgage  to  Joseph  B. 
Townsend,  to  secure  the  sum  of  $13,000  upon 
a  tract  of  152  acres  and  a  fraction,  situate 
in  Upper  Chichester  township,  Delaware 
county.  On  March  30,  1884,  a  writ  of  scire 
facias  was  issued  under  this  mortgage  in  the 
court  of  common  pleas  of  Delaware  county. 
Judgment  entered  for  want  of  an  affidavit  of 
defense,  and  the  mortgaged  premises  sold  un- 
der a  levari  facias  to  the  executors  of  the 
mortgagee,  and  a  sheriff's  deed  made  to  them. 
Notice  was  given  and  proceedings  instituted 
by  the  purchasers  to  obtain  possession  of  the 
mortgaged  pr«nises;  but  Matthew  M.  Boyd, 
a  son  of  the  mortgagor,  who  was  then  in 
possession,  made  affidavit  that  he  did  not 
bold  under  Matthew  Boyd,  defendant  m  tne 
Judgment  on  the  mortgage,  but  In  his  own 
right;  and  he  gave  bis  recognizance  to  appear 
at  court  to  plead  to  a  declaration  in  eject- 
ment, etc.  The  present  action  was  the  pro- 
ceeding in  court,  which  was  in  effect  an  eject- 
ment, with  the  mortgagees  and  purchasers  at 
the  sheriff's  sale  as  plaintiffs,  and  the  claim- 
ant as  defendant 

Upon  the  trial  the  plaintiffs  offered  in  evi- 
dence the  record  of  partition  proceedings  in 
the  estate  of  Erasmus  Morton,  deceased,  com- 
menced October  28,  1828,  whereby  a  lot  of 
ground.  Including  part  of  the  premises  here 
in  dispute,  was  awarded  to  Aaron  Morton. 
This  was  followed  by  other  conveyances,  all 
treating  the  title  as  a  fee  simple,  which  final- 
ly assumed  to  vest  it  as  such  in  Matthew 
Boyd,  on  March  25, 1858.  The  remaining  por- 
tion of  the  premises  in  dispute  was  traced 
from  the  record  of  partition  proceedings  in 
the  estate  of  Kehemlah  Broomall,  deceased, 
begun  on  November  28,  1831,  down  through 
a  cha'-\  always  treating  the  title  as  a  fee, 
and  assuming  to  vest  it  as  such  in  Matthew 
Boyd,  on  March  21,  1865.  Plaintiff  offered 
in  evidence  the  record  of  the  mortgage  of 
Matthew  Boyd  to  Joseph  B.  Townsend,  dated 
November  16,  1882,  for  $13,000,  which  was 
the  basis  of  the  proceedings  out.  of  wJilidi 
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tbls  oontroversy  arisea,  together  with  the  rec- 
ord of  the  forecloBure  suit  and  Judgment  and 
tite  BherilTB  deed  to  plaintiffs.  Plaintiffs 
then  called  as  a  witness  John  M.  Boyd,  a  son 
of  Matthew  Boyd,  Who  testified  that  bis  fa- 
ther had  resided  on  the  mortgaged  premises 
fi>r  a  period  of  56  or  &7  years,  and  during  all 
that  time  witness  never  heard  of  any  one 
claiming  to  have  an  interest  in  the  farm  ex- 
cept his  fatb^;  never  heard  it  was  leased 
until  1896  or  1897.  His  father  paid  the  taxes 
on  the  farm,  and  he  never  beard  of  any  onr 
else  paying  them.  No  one  else  resided  on  the 
farm  except  his  father.  Plaintiffs  also  of- 
fered the  triennial  assessments  of  the  prop- 
erty from  1866  to  1896,  which  were  admitted 
under  excq;»tloD.  Their  admlssimi  Is  the  sub- 
ject of  the  first  assignment  of  error,  but  they 
ate  neither  set  out  in  tbe  assignment  nor 
printed  in  the  paper  book.  PlaintUfs  also 
offered  two  satisfied  mortgages,  given  by  Mat- 
thew Boyd,  whidh  were  admitted  In  evidence, 
subject  to  exc^thm.  The  admission  of  these 
mortgages  is  the  subject  of  tbe  second  assign- 
ment, but  they  are  not  set  out 

In  none  of  the  papers  offered  in  evidence  by 
plaintiffs  was  there  any  reference  to  a  lease, 
and  in  all  of  them  the  estate  allotted,  con- 
veyed, or  mortgaged  was  assumed  to  be  a 
fee.  Defendant  offered  In  evidence  a  lease, 
dated  September  6,  1681,  from  William  Penn 
to  WtUiam  Witters  for  600  acres  of  ground, 
ta»&  a  release  of  same  dated  September  6, 
1681>  resolving  a  quit  rent  of  one  shilling 
for  every  100  acres;  also,  a  discharge  of 
accrued  rent,  dated  July  6^  1681;  also,  a 
lease  for  the  same  tract  of  600  acres  from 
William  Withers,  to  Thomas  Withers,  dated 
January  22,  1682,  for  a  term  of  2,000  years 
at  an  annual  rental  of  "one  pepper  cacae 
at  or  upon  the  feast  of  St  Mlchaell  the 
Archangell,  if  the  same  be  lawfully  demand' 
ed,  and  also  paying  and  discharging  the  afore- 
said chlefe  or  quit  rent  of  one  shilling  year^ 
ly."  This  was  followed  by  various  convey- 
ances, wills,  and  mortgages  of  this  tract  and 
portions  of  It  In  most  of  which  the  grant 
was  for  tbe  rest  of  the  term  of  2,000  years 
under  the  above  lease.  This  chain  of  title  to 
the  leasehold  estate  extended  down  to  the 
titles  of  Eirasmns  Morton  and  Nehemiah 
Broomall;  but,  when  their  estates  were  parti- 
tioned in  1823  and  1831.  it  was  asstuned  in 
tbe  proceedings  that  each  owned  a  fee  in  the 
land. 

Defendant,  also,  showed  that  Matthew 
Boyd,  Jr.,  the  defendant  here,  and  Martha  J. 
Boyd,  during  the  pendency  of  the  foreclosure 
proceedings,  entered  judgments  against  Mat- 
thew Boyd  and  Issued  executions  under 
which  the  sheriff  of  Delaware  county  levied 
upon  the  residue  of  the  term  of  2,000  years 
given  under  tbe  lease  of  William  Withers  to 
Thomas  Withers,  and  sold  and  conveyed  the 
same  to  tbe  defendant.  Defendant  then  call- 
ed one  of  his  coupsel,  who  was  a  conveyan- 
cer, who  testified  that  he  had  examined  tbe 
^tle  to  the  land  In  controversy,  and  that  it 


was  all  Included  In  the  600  acres  covered  by 
the  Withers  lease.  Under  this  testimony  the 
court  refused  to  give  binding  Instructions  for 
either  plaintiffs  or  defendant  and  submitted 
to  the  jury  three  questions:  (1)  Whether  the 
property  here  in  question  was  within  tbe  tract 
of  land  leased  in  1682  by  William  Withers  to 
Thomas  Withers;  (2)  whether  there  had  been 
a  grant  or  extinguishment  of  the  landlord's 
Interest  In  favor  of  the  predecessors  in  title, 
of  Matthew  Boyd;  &)  whether  there  had 
been  such  adverse,  hostile,  and  exclusive  pos- 
session as  to  bar  the  setting  np  of  the  laud- 
lord's  title  by  tbe  dtfendant  The  Jury  found 
for  the  plaintiffs,  in  a  general  verdict  and 
there  Is  nothing  upon  the  record  to  show  up- 
on which  of  the  qnestiixtB  submitted  the  ver- 
dict was  based. 

Tbe  title  of  Matthew  Boyd,  the  mortgagor, 
to  tbe  mortgaged  premises  was,  as  we  have 
seen,  traced  directly  back  to  two  pi^ceedlngs 
in  partition.  In  the  orphans'  court  of  Dela- 
ware county;  one  In  the  estate  of  Erasmus 
Morton  in  1823,  and  the  othw  in  the  estate  of 
Nehemiah  Broomall  In  1831.  It  was  averred 
In  tbe  petitions  tar  the  Inquests  in  these 
proceedings  that  each  intestate  died  "seised 
In  his  demesne  as  of .  fee"  of  the  land  de- 
scribed, and  the  estates  dealt  with  are 
throngbout  treated  as  freehold  estates,  and 
referred  to  as  real  estate,  and  as  that  alone. 
The  deed  made  by  the  administrators  of 
Nehemiah  Broomall  to  Bobert  Boyd,  In  pur- 
suance of  the  sale  under  the  partition  pro- 
ceedings, expressly  undertakes  to  convey 
the  fee.  Aaron  Morton,  who  took  by  allot- 
ment and  Bobert  Boyd,  who  took  by  deed, 
under  the  respective  partitions,  took  "fee- 
simple  estates,"  or  else  they  took  not^tlng. 
Tbe  unexpired  term  of  the  Withes  lease  was 
personal  property,  and  not  susceptible  of 
partition.  The  partition  proceedings  show 
no  reference  to  any  lease,  and  there  was  no 
apparent  intention  to  deal  in  any  way  with 
a  lease,  and,  if  there  had  been  any  such  pur- 
pose, there  was  no  jurisdiction  In  the  or- 
phans' court  to  make  partition  of  personalty. 

A  leasehold  interest  Is  not  real  estate,  but 
morely  a  chattel  real,  which  is  personal 
property.  Dalzell  v.  Lynch,  4  Watts  &  S. 
266;  Williams  v.  Downing,  18  Pa.  60;  Kile 
V  Glebner,  114  Pa.  381,  7  AtL  164;  Ster- 
ling V.  Ck>m.,  2  Grant  Cas.  162;  Wells  v. 
Becker,  24  Pa.  Super.  Gt  174.  In  BIsmark 
B.  &  L.  Ass'n  V.  Bolster,  92  Pa.  123,  Mr.  Jus- 
tice Trunkey  said  (page  129):  "A  long  term 
of  years  of  very  great  value  is  not  such  an 
Interest  In  land  as  Is  subject  to  the  lien  of 
a  Judgment  it  Is  a  chattel,  subject  to  seizure 
and  sale  by  a  constable  on  an  execution 
issued  by  a  justice  of  the  peace."  In  Brown 
V.  Beecher,  120  Pa.  690,  603,  16  AtL  608,  Mr. 
Justice  Clark  said:  "But  although  the  writ- 
lug  of  February  3,  1882,  Is  a  lease,  it  con- 
veyed to  Marsh  an  interest  In  the  land,  a 
chattel  Interest  however,  the  lease  was  a 
chattel  real,  but  none  the  less  a  chattel." 

If  these  predecessors  ot  MfitQieii 
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took  estates  in  fee  under  the  partition  pro- 
ceedings, then  he  also  possessed  the  fee; 
but,  eren  if  the  partitions  were  void,  the 
holdings  of  the  parties  were  adverse,  to  the 
rights  of  any  one  claiming  under  the  lease. 
During  a  period  of  over  GO  years,  all  the 
wills,  deeds,  and  mortgages  In  the  chain  of 
title  assumed  to  pass  the  fee  and  made  no 
reference  to  any  leasehold  Interest.  For 
over  30  years  prior  to  giving  the  mortgage 
Matthew  Boyd  was  In  sole  and  undisputed 
possession  of  the  entire  tract  paying  taxes 
thereon,  and  exercising  all  the  rights  of  an 
owner.  This  was  shown  by  the  record  evi- 
dence and  by  the  testimony  of  the  witness 
John  M.  Boyd,  his  son.  We  can  find  no 
evidence  that  Matthew  Boyd,  or  any  prede- 
cessor in  title  since  the  partition  proceed- 
ings, ever  acknowledged  the  title  of  another 
to  tbe  land;  but,  on  the  contrary,  they  all 
actually  claimed  the  title  in  fee  simph  in 
themselves.  The  general  principle  that  a 
tenant  is  estopped  from  denying  his  land- 
lord's title  is,  of  course,  unquestioned;  but 
In  the  present  case  Matthew  Boyd,  and  his 
predecessors  in  title,  took  possession  under 
a  proceeding  of  record,  in  which  the  title  was 
openly  and  avowedly  claimed  as  a  fee  sim- 
ple, and  in  absolute  defiance  of  the  claim 
of  any  one  in  opposition  thereto,  and  there 
is  not  a  trace  of  any  claim  being  made  by 
any  one  as  landlord  during  a  period  of  more 
than  60  years.  The  parties  who  took  pos- 
session under  the  partition  proceedings  were 
fully  Justified  in  supposing  that  they  were 
taking  possession  In  fee.  **Where  one  enters 
without '  knowledge  of  the  tenancy,  and  ir- 
respective of  It,  In  the  assertion  of  a  title 
on  Its  face  adverse  to  the  lessor,  though  de- 
rived, as  here,  from  the  tenant,  his  posses- 
sion will  be  hostile,  if  unequivocal  acts  and 
declarations  manifest  an  intention  to  hold 
in  despite  of  all  others.  •  •  •  Of  the  facts 
that  have  been  recognized  as  Indicative 
of  hostile  Intent,  none  are  perhaps  more  de- 
cisive than  the  exhibition  of  a  paper  title.  In- 
dependent of  that  residing  in  the  original 
owner,  by  color  of-  which  the  party  Justifies 
his  entry."  Dikeman  v.  Parrish,  6  Pa.  210, 
225,  47  Am.  Dec.  455.  We  can  see  no  evi- 
dence to  sustain  the  claim  that  the  relation 
of  landlord  and  tenant  ever  existed  between 
Matthew  Boyd  and  the  representatives  of 
the  lessor  in  the  ancient  lease,  which  is  here 
invoked  to  defeat  bis  claim  to  a  freehold 
Estate.  The  defendant  got  more  than  be 
was  entitled  to,  when  the  question  of  ad- 
verse possession  was  submitted  to  the  Jnry. 
Under  all  the  testimony,  the  court  below 
might  well  have  held  the  evidence  of  adverse 
possession  to  be  conclusive. 

Equally  persuasive  are  the  circumstances 
in  raising  a  presumption  of  a  grant  or  ex- 
tinguishment of  the  landlord's  reversion 
prior  to  the  partition  proceedings  In  1823 
and  1831.  After  a  great  lapse  of  time  and 
a  series  of  circumstances  disclosing  the  en- 
joyment of  an  unchallenged  title  during  such 


period,  the  courts  will  presume  wbateva: 
grant  may  be  necessary  to  quiet  the  title.  It 
is  not  sufficient  for  a  stranger  to  rest  upon 
an  ancient  outstanding  title.  In  Jackson  v. 
Hudson,  3  Johns.  (N.  Y.)  375,  Chancellor 
Kent  said:  "If  a  defendant  sets  up  an  ont- 
standing  title  existing  in  a  stranger,  it  must 
be  a  present  subsisting  title.  It  must  be  one 
that  is  living  and  operating.  Otherwise  the 
presumption  will  be  that  it  has  become  ex~ 
tingulshed."  This  language  was  cited  with 
approval  by  Chief  Jnstlce  Olbson,  in  Hast- 
ing V.  Wagner,  7  Watts  &  S.  215,  where  he 
said:  "These  presumptions  conduce  to  re- 
pose^ and  there  is  a  growing  tendency  to 
encourage  them,  not  only  here,  but  daewhere. 
In  Jackson  t.  Hudson,  8  Johns.  (N.  T.) 
376,  the  Supreme  Court  of  New  York  woe 
of  opinion  that  to  constitute  a  defense  Ir 
ejectment  an  outstanding  title  In  a  third 
person  must  be  a  present  and  operative  one, 
else  it  will  be  presumed  to  have  been  ex- 
tinguished only  by  a  conveyance,  and  to 
whom?  Not  to  the  defendant,  who  does  not 
pretend  to  claim  under  it,  but  to  the  plain- 
tiff, who  has  claimed  the  tract  for  30  years 
and  acted  as  the  owner  of  It"  The  same 
chief  Justice,  in  Taylor  v.  DoUherty,  1  Watts 
&  S.  324,  said,  in  referring  to  the  case  tbea 
before  him:  "We  have  the  expenditure  ot 
money,  not  a  single  contested  act  of  owner- 
ship, but  in  acts  repeated  and  persisted  In 
for  more  than  30  years,  as  regards  the  own- 
ership of  the  warrant,  and  without  any  ad- 
verse claim  to  It  whatever.  On  ev«7  prin- 
ciple of  authority  and  reason,  this  was 
sufficient  not  only  to  be  left  to  the  Jury,  bat. 
In  the  absence  of  conflicting  evidence,  to 
command  a  verdict  The  execution  of  a  deed 
is  presumed  from  possession  In  conformity 
to  It  for  SO  years;  and  why  the  entire  ex- 
istence of  a  deed  should  not  be  presumed 
from  acts  of  ownership  for  the  same  period, 
which  are  equivalent  to  possession,  it  would 
not  be  easy  to  determine."  Many  other  cases 
to  the  same  effect  might  be  cited  in  support 
of  this  principle,  such  as  Carter  ▼.  Tinlcnm 
Fishing  Co..  77  Pa.  310;  Brown  ▼.  Day,  78 
Pa.  129;  Wallace  v.  Presbyterian  Chnrch, 
111  Pa.  164,  2  AO.  347;  Fletcher  v.  Fuller, 
120  U.  S.  534,  7  Sup.  Ct  667,  30  L.  Ed.  759: 
United  States  v.  Chavez,  176  U.  S.  509,  20 
Sup.  Ct.  169,  44  L.  Bd.  255.  In  the  presmt 
case,  under  all  these  authorities,  the  evi- 
dence was.  In  our  Judgment  amply  suffident 
to  sustain  the  presumpticm  of  a  grant 

But,  In  any  aspect  of  the  case,  the  mort- 
gagor cannot  set  up,  as  a  defense  to  the 
mortgage,  that  he  had  no  title  to  the  prem- 
ises. Penna.  Company  v.  Beaumont  190 
Pa.  101,  42  Atl.  622;  Faucett  v>  Harris,  185 
Pa.  164,  39  Atl.  842.  When  the  defendant 
here  purchased  the  interest  of  Matthew  Boyd 
in  the  unexpired  lease  to  Thomas  WItha«. 
he  became  the  owner  of  only  such  Interest 
and  rights  as  the  Judgment  debtor  possessed. 
The  defendant  had  full  notice  from  the  rec- 
ord that  his  father  was  in  ., 
LJigitized  by ' 
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a  cbain  of.  titie  yrblch  purported  to  vest  In 
him  a  fee-simple  estate,  and  be  was  also 
aware  tbat  bis  father  bad  held  himself 
ont  as  the  owner  of  the  fee  by  mortgaging 
it  as  such,  not  only  to  the  present  mortgagee, 
bat  to  others.  The  mortgage  under  which 
claim  of  title  is  made  by  the  present  plain- 
tiffs  was  on  record  years  before  the  defend- 
ant concocted  his  scheme  and  obtained  his 
judgments  and  made  his  purchase  at  sher- 
itrs  sale.  As  he  is  a  son  of  Matthew  Boyd, 
he  was  presumably  familiar  with  the  fact 
of  bis  father's  long  and  exclusive  possesalon 
of  the  land  in  controversy.  We  see  no  rea- 
son for  allowing  to  the  defendant  any  higbei 
rights  than  those  possessed  by  his  father. 
If  the  fatho'  should  be  estopped  from  setting 
up  his  want  of  title  against  his  own  mort- 
gage, why  should  not  the  son,  who  claims 
through  the  father,  be  also  estopped? 

The  evidence  of  title  upon  the  part  of  plain- 
tiflS  was  in  accordance  with  the  abstract 
filed.  Possession  under  tbat  title  was  also 
shown.  If  plaintiffs'  evidence  had  stood 
alone,  it  would  have  been  sufficient.  Th« 
alleged  title  under  the  prior  lease  was  set 
up  by  the  defendant,  and  the  claim  of  pos- 
session adverse  to  the  lease  was  made,  and 
the  presumption  of  a  grant  in  extinguishment 
of  the  lease  was  set  up  in  rebuttal  of  de- 
fendant's case.  We  do  not  see  that  this  oon- 
stltnted  any  variance. 

The  assignments  of  error  are  all  dismissed, 
and  the  Judgment  is  affirmed. 


(a?  Pa.  E86) 

FIREMEN'S  RELIEF  ASS'N  T.  CITI  OF 
SCRANTON. 

(Supreme  Court   of  Pennsylvania.     April   22, 
1907.) 

1.  MnNicrPAL     CoRPOBATioNB  —  DisposinoK 
OF  FoNDB— Powers. 

Act  June  28,  1895  (P.  L.  406),  imposes  a 
tax  on  the  business  of  foreign  fire  insurance 
companies,  one-half  of  the  amount  to  be  paid 
by  the  state  to  the  treasurers  of  the  several 
cities  in  proportion  to  the  tax  derived  from 
each.  Held  that,  aa  the  act  did  not  appropri- 
ate the  fund  to  any  particular  purpose,  a  city 
may  use  it  in  its  discretion  for  any  lawfol  pur- 
pose. 

2.  Samx  —  APFBOFBiATioii—EnrBcr— Revoca- 
tion. 

An  ordinance  of  a  city  appropriating  money 
received  from  the  state  under  Act  J  one  28, 
1805  (P.  L.  408).  appropriating  one-half  of  the 
amount  received  from  the  tax  on  premiums 
paid  by  forei^  insurance  companies  to  cities 
to  a  firemen's  relief  association,  does  not  create 
any  vested  right  in  the  fund  in  the  a.<isociation 
before  its  actual  payment,  but  such  gift  is  sub- 
ject to  revocation. 

Appeal  from  Court  of  Common  Pleas,  Lack- 
awanna County. 

Action  by  the  Fireman's  Relief  Associa- 
tion against  the  city  of  Scranton.  Judgment 
for  plaintiff  on  demurrer,  and  defendant  ap- 
peals.   Reversed. 

The  following  is  the  opinion  of  Newcomb, 
J.,  in  the  court  below:    "This  action  is  as- 


sumpsit. The  defendant  has  demurred  td  a 
statement  disclosing  the  following  facts: 

"(1)  By  the  act  of  June  28, 1885  (P.  L.  408), 
a  tax  was  imposed  upon  the  business  done 
in  this  state  by  foreign  fire  Insurance  com- 
panies, of  which  one-half  the  net  amount  was 
directed  to  be  paid  over  by  the  state  to  the 
treasurers  of  the  several  cities  and  boroughs 
in  proportion  to  the  amount  of  tax  derived 
from  each  as  shown  by  the  annual  reports 
of  the  insurance  commissioner. 

"(2)  By  ordinance  approved  March  17,  1808, 
entitled  'An  ordinance  to  provide  f<»'  the  an- 
nual transfer  of  a  certain  fund  received  from 
the  state  treasitty  as  revenue  from  the  for- 
eign insurance  companies  agreeably  to  an 
act  of  assembly  approved  June  28, 1895,  to  the 
Scranton  Firemen's  Relief  Association,'  it 
was  enacted: 

"  'Section  1.  Be  it  ordained,  etc.,  that  all 
such  sums  of  money  as  may  be  received  by 
the  city  treasurer  in  accordance  with  the  act 
of  assembly,  approved  June  28,  18%,  be,  and 
is  hereby  declared  to  be  received  for  the  ben- 
efit of  the  Scranton  Firemen's  Relief  Associa- 
tion. 

"  'Sec.  2.  That  the  dty  treasurer  is  hereby 
directed  to  enter  such  sum  on  the  receipt 
thereof,  under  a  special  account  and  to  repor'* 
the  said  amount  annually  to  the  city  cl»k, 
who  is  hereby  directed  to  issue  warrants 
therefor  In  favor  of  the  treasurer  of  the 
Scranton  Firemen's  Relief  Association  im- 
mediately after  the  receipt  thereof  and  on 
report  to  him  of  the  city  treasurer.' 

"(3)  June  6,  1898,  the  Scranttm  Firemen'9 
Belief  Association  was  incorporated  by  die- 
cree  of  this  court  Its  articles  of  associa- 
tion bear  date  of  April  1,  1888,  and  it  no- 
where afflrmatively  appears  that  It  had  any 
actual  existence  prior  to  that  date,  and  there- 
fore when  the  ordinance  was  passed.  Its 
purposQ,  as  stated  in  tjbe  charter,  is  'to  pro- 
vide for  the  maintenance  of  a  society'  for 
beneficial  or  protective  purposes  to^  the  mem- 
bers from  funds  collected  therein.'  Its  qual- 
ification for  membership  Is  not  defined  by  the 
charter,  but  section  3  of  the  by-laws  provides 
that  'the  requisite  qualifications  for  member- 
ship are  that  the  beneficiary  shall  be  or  bave 
been  an  active  member  of  the  fire  department 
of  the  city  of  Scranton,  and  a  citizen  of  the 
commonwealth  of  Pennsylvania.' 

"(4)  By  section  2  of  its  by-laws  the  object 
of  the  association  is  stated  to  be  'the  accumu- 
lation of  a  fund  from  the  annual  dues  of  Its 
members,  legacies,  bequests,  gifts  and  other 
sources  for  the  purpose  'of  relieving  firemen 
who  may  be  disabled  through  accident  while 
in  the  performance  of  their  duties  as  active 
firemen  of  the  city  of  Scranton,  and  In  case 
of  death  for  the  benefit  of  a  member's  widow, 
orphans  or  estate.' 

"(5)  At  the  time  the  ordinance  was  paaaed, 
and  until  1901,  Scranton  was  a  city  of  the 
tliird  class,  but  whether  its  fire  department 
was  a  voluntary  or  paid  organicatltm  does 
not  appear.  ogitzed  by^^OOglC 
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"(6)  In  pursuance  of  the  ordinance  the  re- 
ceipts from  the  tax  in  question  for  the  years 
1896  to  1899,  Inclusive,  were  paid  over  by 
the  dty  to  the  plaintiff.  After  that  date  the 
treasurer  refused  to  make  report  of  the  fund 
to  the  clerk,  and  pending  mandamus  proceed- 
ings to  compel  him  to  do  so  the  ordinance  wras 
rqiealed  by  another,  approved  October  24, 
1903.  The  fund  in  dispute,  therefore,  is  the 
amount  of  receipts  from  the  tax  for  the  yearj 
1900  to  1902,  Inclusive,  stUl  in.  the  city  treas- 
ury, as  follows: 

For  the  year  1900 $2,579  37 

For  the  year  1!>01 ;j,023  67 

For  the  year  1902 8,245  72 

Total  , *8,848  76 

which  iQie  plaintiff  claims,  with  interest  on 
the  several  sums  from  the  date  when  they 
respectively  came  to  the  hands  of  the  city 
treasurer.  These  dates,  however,  do  not  def- 
initely api)ear. 

■  "The  demurrer  was  argued  upon  the  as- 
snmptlon  that  the  plaintiff  corporation  had 
an  associate  existence,  under  Its  present  name 
prior  to  the  passage  of  the  ordinance  under 
which  its  claim  Is  made.  While  it  is  doubt- 
ful practice  to  supply  such  fact  In  that  way, 
we  will  In  this  instance  aseome  it  as  counsel 
have  <done,  and  suggest  that  the  statement  be 
amended  In  that  particular  by  agreement." 

Argued  before  FELL,  BROWN,  MESTBB- 
S5AT,  POTTKB,  and  STBWABT,  JJ. 

Davia  J.  Davis,  City  Sol.,  and  Q.  R.  Van 
Deusen,  Asst  City  Sol.,  for  appellant..  A.  A; 
Vosburg  and  Charles  W.  Dawson,  for  appel- 
lee. 

POTTER,  3.  This  is  an  appeal  from  a 
Judgment  entered  in  favor  of  plaintiff  upon  u 
demurrer  filed  by  defendant  to  the  statement 
of  claim.  When  tlte  ordinance  Involved  In 
the  present  case  was  tmder  consideration  by 
this  court  In  Com.  v.  Barker,  211  Pa.  610,  61 
Atl.  253,  we  held  that  it  was  a  valid  and  suffi- 
cient appropriation  of  the  fund  in  question 
for  the  current  year  of  Its  passage.  Beyond 
that  it  was  not  tlten  necessary  to  go.  But 
how  we  are  called  upon  to  decide  whether  or 
not  it  may  be  regarded  as  a  valid  appropria- 
tion for  future  years.  We  can  see  no  sound 
reason  for  exempting  this  appropriation  from 
the  estimate  of  probable  expenditures  for 
each  fiscal  year  which,  in  accordance  with  the 
requirements  of  article  6,  {  10,  of  the  act  of 
May  23,  1889  (P.  L.  277),  is  to  be  made  up 
and  presented  to  councils  before  the  com- 
mencement of  the  year  to  be  covered  by  the 
annual  appropriations.  The  fund  for  dis- 
tribution comes  from  the  state  under  the  act 
of  Jnne  28,  1896  (P.  L.  406),  section  2  of 
which  provides  as  follows:  "On  and  after 
the  first  day  of  January,  one  thousand  eight 
hundred  and  ninety-six,  and  annually  tiiere- 
after,  there  shall  be  paid  by  the  State  Treas- 
urer to  the  treasurers  of  the  several  cities  and 
boroughs  within  the  commonwealth,  one-half 
of  the  net  amount  received  from  the  two  per 


centum  tax  paid  upon  premiums  by  foreign  In- 
surance companies.  The  amount  to  be  paid 
to  each  of  the  treasurers  of  the  several  cities 
and  boroughs,  shall  be  based  upon  the  return 
of  said  two  per  centum  tax  upon  premioma 
received  from  foreign  insnrance  companies 
doing  business  within  the  said  cities  and  bor- 
oughs  as  shown  by  the  insurance  commis- 
sioner's report  Warrants  for  the  above  pur- 
poses shall  be  drawn  by  the  auditor  general, 
payable  to  the  treasurers  of  the  several  dtie* 
and  tx>roughs  in  accordance  with  this  act 
whatever  there  are  .sufficient  funds  in  tli» 
state  treasury  to  pay  the  same."  We  do  not 
find  in  the  statute  any  direction,  or  any  in- 
timation to  any  municipality  receiving  tt^ 
fund,  that  it  is  to  be  appropriated  for  the 
benefit  of  any  private  corporation,  associa' 
tlon,  or  individual.  It  is  to  be  paid  into  the 
treasuries  of  the  several  municipalities,  with- 
out distinction  as  to  Its  use,  from  any  other 
fund  therein.  It  may  br  used  in  the  discre- 
tion of  the  local  authoritleB  for  any  lawful 
purpose.  No  good  reason  is  apparent  why 
the  disposition  of  this  fund  should  not  lie 
subject  to  the  restrictions  which  apply  to  the 
disbursement  of  all  public  moneys.  Certain- 
ly there  Is  nothing  In  the  act  of  assembly  to 
indicate  that  the  plaintiff  had  any  right  to 
it,  and  Its  claim,  thereto  mnst  rest  npoB 
the.  action  of  councils  through  the  ordinance 
In  question.  Circumstances  might  arise  in 
which  this  fund  would  be  needed  for  tlie  dis- 
charge of  the  current  expenses  of  the  city. 
If  so,  it  is  certainly  subject  to  the  disposal 
of  councils.  We  feel  impelled  to  construe 
the  payment  as  one  requiring  the  support  of 
an  annual  appropriation  made  after  consider- 
ation by  councils  of  the  estimate  of  the  prob- 
able receipts  and  expenditure?  foe  the  fiscal 
year. 

There  is  no  foundation  for  the  contentioik 
that  the  ordinance  created  in  the  plaintUt 
association  a  vested  right  Intlie  fund.  It- 
was  at  most  merely  an  executory  gift,  soli- 
Ject  to  revocation,  as  long  as  the  transfer 
had  not  actually  been  mad^  Ab  was  pointed, 
out  in  Com.  V.  Barker,  211  Fa.  610,  61  AtL 
253,  the  mere  fact  that  the  plaintiff  associa- 
tion was  a  volunteer  fire  company  did  not 
make  it  ineligible  for.  the  discharge  of  the 
municipal  function  of  protecting  the  city  from 
fire.  But  there  is  a  serious  question  as  to 
the  right  of  the  municipality  to  appropriate- 
public  funds  to  the  support  of  an  association 
over  which  It  has  no  control  or  supervision. 

It  aiq)ear8  from  the  history  of  tlae  caae- 
that  the  city  of  Scranton  became  a  city  of  the 
second  class  in  April,  1901,  prior  to  whicb 
time  Its  fire  department  bad  been  a  volunteo' 
depaitment.  It  further  appears  that  the'Ae- 
partment  is  now  a  paid  or  permanent  de- 
partment, and  that,  when  It  became  so,  the 
volunteer  department  vacated  the  fire  houses 
which  were  owned  by  the  city,  and  sold  ta> 
the  city  all  furniture,  fixtures,  etc,  not  re- 
quired by  the  association'  in  furnishing  th'eir 
club-house,  and  all  connection  wltb  or  controf. 
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over  tbe  association  by  tbe  dt^  was  serered. 
On  the  organization  of  a  paid  fire  department 
the  city  by  ordinance  established  a  pension 
ftrnd  for  tbe  benefit  of  her  firemen,  nnder  tbe 
act  of  1901,  and  appropriated  to  it  tbe  fonds 
in  the  bands  of  tbe  ctty  treasurer  received 
nnder  tbe  act  of  1885.  Prior  to  the  organiza- 
tion of  the  paid  fire  department  every  mem- 
ber of  the  volunteer  force  was  a  mcmt>er  of 
tbe  Firemen's  Relief  Association,  and  entitled 
to  receive  benefits.  No  dues  were  <!:;<!essed 
against  him  as  an  IndlvidTial,  but  each  com- 
pany was  assessed  pro  rata  according  to 
the  number  of  members,  which  assessment 
was  xMld  from  the  treasury  of  the  different 
volimteer  fire  companies.  The  purpose  of  the 
plaintiff  (Corporation,  as  stated  in  its  charter, 
was  "to  provide  for  tbe  maintenance  of  a. 
society  for  beneficial  or  protective  purposes 
to  the  members  from  funds  collected  therein." 
Tbe  qualifications  for  membership  were-'  not 
fixed  by  the  Charter.  Tbe  by-laws  provided 
that  tbe  requisite  qualifications  for  'member- 
ship are  that  the  beneficiary  shall  be  or  have 
been  an  active  member  of  the  fire  department 
of  tbe  city  of  Scranton  and  a  citizen  of  the 
commonwealth  of  Pennsylvania.  Ibere  does 
not  appear  to  have  been  any  provision  In  ei- 
ther charter  or  by-laws  giving  tbe  city  any 
voice  In  or  control  over  tbe  management  of 
tbe  association.  Tbe  by-laws,  of  course, 
could  be  amended  at  any  time  by  tbe  action 
of  the  members,  and  the  "beneficial  or  pro- 
tective purposes"  of  tbe  association  extended 
to  others  than  firemen  or  ex-firemen.  Tbe 
funds  appropriated  by  tbe  city  could,  there- 
fore, be  used  for  purposes  other  than  tbe 
relief  of  firemen  or  ex-firemen,  and  for  tbe 
benefit  of  persons  to  whom  the  city  owed  uo 
■Hxity  other  thaa  such  as  was  due  to  every 
citizen. 

Tbe  words  of  Chief  Justice  Lowrle  In 
Pblla.  Ass'n  y.  'Wood,  39  Pa.  78,  with  ref»- 
ence  to  a  similar  association,  are  equally  ap- 
plicable faere.  He  said :  "This  is  an  associa- 
tion for  charitable  purposes  it  is  true;  but 
■tlirit  is  strictly  a  private  corporation.  No 
public  officer  has  any  ofllcial  knowledge  of 
its  existence,  or  of  its  members,  organization, 
or  acts.  It  tenders  no  account  of  its  pro- 
ceedings or  of  its  funds.  It  is  a  close  corpo- 
xation,  fixing  its  own  t«ms  of  membership, 
and  changing*  its  organieation  but  not  its 
object,  aS' It  pleases."  There  Is  a  plain  dis- 
tinction in  this  respect  between  membership 
in  a  voluntary  association  sucb  as  this,  and 
that  of  a  paid  fire  department,  organized  and 
controlled  by  tbe  city  authorities.  In  tbe  lat- 
ter case  the  membership,  tbe  discipline,  and 
tbe  management  are  subject  to  the  regulation 
of  the  city.  Tbe  benefits  can  be  confined  to 
those  who  have  actually  rendered  service  to 
the  city.  It  Is  this  feature  only  which  dis- 
tinguishes the  payment  of  such  a  benefit  from 
the  bestowal  of  a  gift  or  gratuity,  which  is 
prohibited  by  section  7,  art  9,  of  the  Con- 
st itntlon. 

Tbe  ease  Of  Firemen's  Fund  t.  Roome,  93 
eCA-— 70 


N.  T.  313,  45  Am.  Rep.  217,  relied  upon  by 
tbe  court  below,  and  by  appellee,  seems  to  be 
in  direct  confilct  with  our  own  case  of  Phila. 
A^s'n  V.  Wood,  39  Pa.  73.  It  was  furthermore 
distinguished,  and  limited  in  Its  scope  by 
tbe  New  York  Court  of  Appeals,  in  tbe  later 
case  of  Pox  v.  Humane  Society,  165  N.  X. 
617,  59  N.  E.  353,  51  L.  E.  A.  681,  80  Am.  St. 
Rep.  767.  But,  upon  the  ground  that  the 
ordinance  did  not  constitute  a  valid  appro- 
priation for  anything  more  than  the  current 
year,  and  that  it  was  merely  an  executory 
gift,  subject  to  revocation  at  any  time  prior 
to  the  actual  transfer,  tbe  Judgment  entered 
upon  tbe  demurrer  Is  reversed. 


(W  Pa.  m) 
In  re  MULHOLLAND. 

Appeal  of  WOODRUFF  et  al.,   Registration 
Com'rs. 

(Supreme    Court    of    Prnnsylvanla.      Nov.    2. 
1906.) 

1.  El.l!CTT0Ne— RBVIEW— PiNDIWGB  0»  PACT. 

On  certiorari  from  a  deciBlon  under  the 
election  laws,  the  court  cannot  review  the  find- 
ing of  fact,  but  will  inspect  the  whole  record 
as  to  the  regularity  of  tne  proceedings  to  de- 
termine whether  the  oeart  exceeded  Its  juris- 
diction. 

2.  Same— Reoistbatioh— PowEBS  or  Coubt. 

A  petition  to  <he  court  of  common  pleas 
averred  that  petitioner  had  naturalization  pa- 
pers, but  had  mislaid  them  and  conid  not  find 
them  to  present  to  the  t>oard  of  registration-: 
that  thereafter  he  appeared  before  the  Iw^ra 
and  produced  proofs  of  his  qualifications,  in- 
cluding a  certified  copy  of  his  naturaiizatioa 
papers,  but  the  board  refused  to  register:  him. 
because  they  had  not  i>een  produced  on  one. of 
the  registration  days.  The  court  ordered  his 
name  to  l>e  added.  He  had  presented  no  peti- 
tion to  the  commissioners  aile^g  error  in  tbe 
act  of  the  registrar,  as  authorized  by  Act  Feb. 
17,  1906  (P.  L.  49),  nor  did  he  show  that  he 
was  prevented  from  registering  by  illness  or 
unavoidable  absence.  Held,  that  the  court  of 
common  pleas  had  no  jurisdiction,  and  its  pro- 
ceedings will  be  quashed. 
Mitchell,  C.  J.,  dissenting. 

Appeal  from  Court  of  Common  Pleas. 
Philadelphia  County. 

In  the  matter  of  William  Mulholland. 
From  an  order  adding  his  name  to  the  reg- 
istry list,  Clinton  Rogers  Woodruff  and  oth- 
ers, registration  commissioners,  appeaL  Re- 
versed. .         . 

Argued  Iiefore  MITCHELL,  C.  J.,  and 
FELL,  MESTREZAT,  POTTER  and  STEW- 
ART, JJ. 

Tbos.  Raebum  White,  for  appelianta. 

POTTER,  J.  On  November  2,  1906,  Wil- 
liam Mulholland  filed  a  petition  In  tbe  court 
of  common  i^eas  No.  2,  for  the  county  of 
Philadeiphia.  in  which  he  averred  that  be 
was  a  qualified  naturalized  voter  of  the 
twentieth  division,  nineteenth  ward,  of  the 
city  of  Philadelphia;  that  he  bad  in  his 
possession  naturalization  papers,  but  bad 
mislaid  them,  and  did  not  find  them  in  time 
to  present  them  to  the  board  of  registrars; 
that  on  October  19.p^,^u,v«pg^|^ 
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person  before  the  commlaBloners  of  regis- 
tration and  produced  all  proofs  of  hla  quali- 
fications as  an  elector,  including  a  certified 
copy  of  his  naturalization  papers,  but  tbey 
refused  to  register  bim  as  a  qualified  elector 
of  his  division,  assigning  as  their  reason 
that  he  should  have  produced  naturalization 
papers  on  one  of  the  three  registering  days. 
He  prayed  the  court  to  grant  him  an  appea 
from  the  decision  of  the  commissioners,  and 
to  make  such  order  as  they  might  deem  Just 
and  right  under  the  circumstances.  The 
court  allowed  the  appeal  and  on  November 
21,  1006.  Indorsed  on  the  petition,  "Name 
to  be  added,"  evidently  meaning  to  ordo: 
that  the  name  of  the  petitioner  should  be 
added  to  the  registry  list  By  certiorari  the 
board  of  registration  commissioners  for  the 
city  of  Philadelphia  have  brought  the  record 
before  us  for  review.  As  to  our  Jurisdiction 
In  the  matter.  It  is  settled  that  "the  Ju- 
dicial authority  of  this  court  extends  to 
the  review  and  corrections  of  ail  proceed- 
ings of  all  inferior  courts,  except  where 
such  review  is  expressly  excluded  by  stat- 
ute. In  accordance  with  the  Constitution." 
Gosllne  t.  Place,  32  Pa.  520.  After  con^ 
sidering  the  prior  decisions.  Justice  Wood- 
ward said.  In  Chase  v.  Miller,  41  Pa.  403: 
"Such,  then.  In  general,, is  the  Jurisdiction 
of  this  court  to  correct  all  manner  of  errors 
of  Inferior  Judicial  tribunals;  and  that  Is 
not  to  be  taken  away,  except  by  express 
terms  or  irresistible  implication."  In  a 
recent  case,  also  arising  under  the  election 
laws.  Chief  Justice  Mitchell  said:  "The  case 
having  l)een  brought  to  this  court  by  cer- 
tiorari, the  first  question  is  our  Jurisdiction. 
The  proceeding  being  entirely  statutory  and 
without  appeal,  we  cannot  review  the  find- 
ings of  fact  or  the  merits  of  the  case,  but 
under  the  general  supervisory  powers  of 
the  court  on  certiorari  we  are  entitled  to 
inspect  the  whole  record  with  regard  to  the 
regularity  and  propriety  of  the  proceedings 
to  ascertain  whether  the  court  l>elow  ex- 
ceeded its  Jurisdiction  or  its  proper  legal 
discretion."  Independence  Party  Nomina- 
tion, 208  Pa.  106,  57  Ati.  344. 

Turning  to  the  law  governing  the  present 
case,  we  find  tbat  the  act  of  February  17, 
1906  (P.  L.  49),  entitled  "An  act  to  provide 
for  the  personal  registration  of  electors  in 
cities  of  the  first  and  second  classes  of  this 
commonwealth,  to  make  such  registration 
a  condition  of  the  right  to  vote  in  such  cities, 
and  to  provide  penalties  for  the  violation 
of  its  provisions,"  provides  (section  8)  for 
the  appointment  .for  each  of  said  cities  of  a 
board  of  registration  commissioners,  con- 
sisting of  four  members,  who  shall  (section 
6)  each  year  appoint  four  registrars  for 
each  election  district  of  the  city.  The  regis- 
trars of  each  division  are  required  (section 
6)  to  meet  at  the  polling  place  thereof  on 
the  ninth  Tuesday,  seventh  Tuesday  and 
fourth  Saturday  preceding  the  November 
election,  and  the  fourth   Saturday  preced- 


ing every  municipal  election,  and  remain  in 
open  session  from  7  a.  m.  to  10  p.  m.  of  each 
registration  day,  to  receive  applications  from 
persons  claiming  to  be  entitled  to  be  registered 
as  voters.  Every  person  claiming  the  right  to 
vote  is  required  (section  7)  to  appear  before 
the  registrars  in  the  district  in  which  be  lives 
prior  to  every  general  election,  and  make 
answer  to  certain  prescribed  questions.  All 
persons  claiming  the  right  to  vote  by  reason 
of  naturalization  must  (section  9)  prodnoe 
the  proper  naturalization  papers,  or  a  certified 
copy  thereof,  before  they  shall  t>e  registered. 
No  person  may  be  registered  (section  Si  un- 
less at  least  three  of  the  registrars  determ- 
ine that  he-  possesses  or  will  possess  be- 
fore the  next  ensuing  election  the  qoallfl- 
catlons  of  an  elector  as  provided  In  the 
Constitution  and  laws  of  this  commonwealth, 
and  only  such  persons  (section  17)  as  shall 
be  registered  are  permitted  to  vote  at  any 
general,  special,  or  municipal  election.  If 
any  citizen  (section  15)  objects  to  the  action 
of  the  registrars  hi  accepting  or  rejecting 
any  claim  for  registration,  he  may  file  his 
petition  with  the  commissioners,  setting 
forth  the  ground  of  his  complaint,  and  the 
commissioners,  after  hearing,  may  ammd 
the  registry  of  voters  in  accordance  with  tbeir 
decision.  An  appeal  lies  from  the  decision 
of  the  commissioners  to  the  court  of  com- 
mon pleas,  hut  must  be  made  not  later  than 
five  days  preceding  an  election.  A  qualified 
elector  (section  16)  who  was  too  III  to  appear 
at  the  polling  place  on  any  of  the  registra- 
tion days,  or  was  unavoidably  absent  from 
the  county  on  those  days,  may  petition  the 
commlsslonerB  at  any  time  up  to  two  werics 
before  the  general  election,  setting  forth  the 
facts  and  praying  that  his  name  may  be 
added  to  the  register.  Any  person  dissatis- 
fied with  the  decision  of  the  commissioners 
on  such  petition  may  appeal  to  the  court  of 
common  pleas  as  in  other  cases.  Bnt,  ex- 
cept in  these  two  instances,  no  proTlslon 
for  an  appeal  appears  in  the  act 

In  the  present  case  the  petitioner  had  not 
been  rejected  by  the  registrars.  He  does 
not  even  arec  tbat  he  ever  appeared  before 
them  on  any  one  of  the  registration  days, 
and  he  expressly  admits  that  he  did  not 
produce  to  them  his  naturalization  papers, 
or  a  certified  copy  thereof,  as  he  was  re- 
quired to  do  as  a  perquisite  to  registra- 
tion. He  presented  no  petition  to  the  com- 
missioners alleging  error  in  the  action  of 
the  registrars,  nor  does  be  allege  that  he  waa 
prevented  from  registering  by  illness,  or 
unavoidable  absence  from  the  county.  Un- 
der these  circumstances  the  commissioners 
liad  no  power  under  the  act  to  order  bla 
name  to  be  added  to  the  register,  nor  Is 
there  any  right  given  to  the  court  of  com- 
mon pleas  to  entertain  an  appeal  from  their 
refusal  to  make  such  an  order.  The  record 
shows  an  entire  absence  of  Jurisdictional 
facts  upon  which  the  action  of  the  court  of 
common  pleas  could  have  been  iMsed^ ,  Its 
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proceedings  are  unauthorized  by  any  ot  the 
provisions  of  the  act  of  assembly. 

The  order  of  tbe  court  below  Is  therefore 
reversed  and  set  aside,  and  the  proceedings 
upon  tbe  petition  for  an  appeal  from  the 
decision  of  tbe  commissioners  of  registra- 
tion are  quashed. 

MITCHELL^  O.  w..  dissents. 


(21S  Pa.  24) 
CHESTER  aTT  v.  tINION  BY.  CO.  OF 
CHESTER  et  al. 

(Supreme   Court  of   Pennsylvania.     April   29, 
1907.) 

1.  Street  Railboads— Right  to  TTsb  Stbeisi 
—Condition  of  Grant. 

A  city  gave  by  ordinance  a  street  railway 
company  tbe  right  to  use  a  particular  street, 
reserving  the  right  to  grant  to  any  other  rail- 
way company  rights  in  the  same  street.  The 
mayor  required  the  railway  company  in  con- 
sideration of  the  ordinance,  to  agree  to  arbi- 
trate any  dispute  with  another  company  to 
which  tbe  right  to  the  street  might  be  granted. 
Held,  the  companj^  could  not  allege  that  the 
agreement  for  arbitration,  not  being  a  part  of 
the  ordinance,  was  not  binding  on  it. 

2.  Saub— Forfeiture  of  Fbanchibk. 

Where  an  ordinance  giving  a  street  rail- 
way company  the  right  to  use  a  street  con- 
tained no  clause  of  forfeiture,  an  agreement  of 
the  company  with  the  mayor,  at  tbe  time  of 
signing  ttie  ordinance,  to  arbitrate  any  difficulty 
with  another  street  railway  company  seelcing 
to  use  the  street,  did  not  give  the  city  the 
right  to  forfeit  the  franchise  because  its  arbitra- 
tor was  unable  to  agree  with  the  second  arbi- 
trator in  the  choice  of  a  third. 

3.  Saue— Use  of  Sibeet. 

Where  a  city  gave  a  railway  company  by 
ordinance  permission  to  use  a  street  in  ques- 
tion, with  a  provision  therein  reserving  the 
tight  to  another  company  to  use  the  same  street, 
the  city  cannot  maintain  a  bill  in  equity  to  com- 
pel the  first  company  to  permit  the  second  com- 
pany to  use  the  street ;  the  party  aggrieved  in 
such  case  being  the  second  company. 

Appeal  from  Court  of  Common  Fleas, 
Delaware  County. 

Bill  by  the  city  of  Chester  against  the 
Union  Railway  Company  of  Chester,  Pa.,  and 
the  Chester  Traction  Company.  Decree  for 
plaintifll,  and  defendants  appeal.     Reversed. 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  MESTREZAT,  POTTER,  and  EL- 
KIN,  JJ. 

W.  B.  Broomall,  for  appellants.  A.  A. 
Cochran,  for  appellee. 

MITCHELL,  C.  J.  The  city  of  Chester,  In 
1893,  by  ordinance  granted  to  the  Union  Rail- 
way Company,  appellant,  the  right  to  con- 
struct and  operate  Its  railway  on  certain 
streets  named.  The  ordinance  contained  con- 
ditions, none  of  which  have  any  relevancy 
to  this  controversy,  except  the  following: 
"The  councils  of  the  city  of  Chester  reserve 
the  right  to  grant  permission  to  any  other 
railroad  company  to  run  over  the  tracks  of 
the  said  Union  Railway  Company  on  •  ♦  • 
Edgmont  avenue  from  Fifteenth  street  to 
the  city  line^  upon  the  company  to  whom 


this  right  shall  be  granted  making  an  amica- 
ble arrangement  with  the  Union  Railway 
Company  for  the  running  of  cars  over  its 
traclis  l>etween  the  points  named."  When 
this  ordinance  was  presented  to  the  mayor, 
he  declined  to  approve  and  sign  It  until  tbe 
appellant  had  agreed  "that  if  at  any  time 
permission  shall  be  granted  by  tbe  said  city 
of  Chester  to  any  other  railway  company,  ot 
if  such  permission  shall  be  asked  of  tbe 
said  city  by  any  other  railway  company  to 
run  over  the  tracks  of  the  party  of  the  ficst 
part  on  *  *  *  Edgmont  avenue,  from 
Fffte^th  street  to  the  city  Une,  •  •  • 
and  the  said  party  of  the  first  part  and  the 
said  other  railway  company  shall  fall  to 
agree  upon  the  terms  upon  which  tbe  said 
other  railway  company  shall  be  allowed  to 
use  the  traclts  of  the  party  of  the  first  part, 
then  and  In  snch  case  the  terms  and  condi- 
tions of  snch  use  shall  be  determined  In  the 
following  manner,  to  wit:  The  party  of 
the  first  part  shall  appoint  one  person,  and 
the  other  railway  company  asking  the  said 
permission  shall  appoint  another  person,  and 
these  two  persons  so  appointed  shall  select 
a  third  person,  and  the  majority  of  the  said 
three  persons  so  selected  shall  prescribe  the 
terms  and  conditions  upon  which  the  said 
other  railway  company  shall  occupy  and  use 
tbe  said  tracks  of  tbe  said  party  of  the  first 
part,  and  such  terms  shall  be  obligatory  up- 
on the  said  party  of  the  first  part;  and  in 
case  either  party  refuse  or  neglect  within  a 
reasonable  time  to  appoint,  tbe  other  party 
shall  have  the  right  to  appoint  In  its  place.'' 
A  formal  agreement  in  these  terms  was  ezc 
cuted  by  the  appellant  company  and  tbe 
mayor  and  city  clerk,  and  on  the  same  day 
the  ordinance  was  signed  by  the  mayor  and 
became  effectlre.  By  various  ordinances  be- 
tween 18M  and  1902,  the  city  of  Chester 
granted  to  tbe  Media,  Middletown,  etc..  Bail- 
way  Company  the  right  to  lay  tracks  OD 
certain  streets,  including  finally  Edgmont 
avenue,  with  the  right  to  use  appellant's 
tracks  thereon.  This  was  the  origin  of  the 
present  controversy. 

The  appellant  claimed  that  the  agreanent 
for  arbitration,  not  being  part  of  the  ordi- 
nance, was  not  binding  on  It,  and  that,  even 
if  it  were,  the  agreement  of  submission  was 
revocable.  Neither  claim  can  be  sustained. 
Whether  the  mayor  of  the  city  had  any  au- 
thority to  Impose  conditions  of  consent  ad- 
ditional to  those  called  for  In  the  ordinance 
itself  Is  a  question  that  does  not  arise.  Tbe 
appellant  agreed  to  them.  The  city  was  not 
under  any  obligation  to  grant  the  use  of  Its 
streets  at  all,  and  did  so  only  by  virtue  of 
the  ordinance.  The  ordinance  became  valid 
by  the  mayor's  approval,  and  his  approval 
was  in  consideration  of  the  agreement  for 
arbitration.  That  agreement  was,  therefore, 
part  of  tbe  consideration  for  the  city's  con- 
sent, and  binding  on  the  appellant. 

Nor  can  the  appellant's  claim  of  the  right 
to  revoke  the  agreement  of  arbitcatipiL  b^ 
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guatalned.  While  such  agreements  are  In 
general'  unfortunately  under  tbe  ancient 
precedents  held  revocable,  yet,  where  they 
are  part  ot  the  condition  of  the  municipal 
consent,  the  corporation  takes  the  consent 
cum  onere,  and  cannot  thereafter  revoke  or 
repudiate  any  part  of  the  condition.  Ply- 
mouth Township  T.  Chestnut  Hill,  etc..  By. 
Co.,  168  Fa.  181,  82  AU.  19.  But,  on  the 
other  hand,  the  ordinance  of  March,  1904, 
.was  far  beyond  tbe  city's  authority.  There 
was  no  clause  of  forfeiture  in  the  original 
ordinance  of  consent,  and  even  If  the  agree- 
ment of  arbitration  could  possibly  be  coor 
sldered  as  containing  such  implied  power, 
there  was  no  breach  by  the  appellant  Even 
express  powers  of  forfeiture  must  be  strictly 
followed.  Wliat  the  agreement  stipulated 
for  was  the  appointment  of  an  arbitrator  by 
each  party,  and  on  refusal  by  either  the  right 
of  the  other  to  appoint  for  both.  The  ap> 
pellant  did  not  refusa  On  the  contrary.  It 
appointed  an  arbitrator  who  met  tbe  arbi- 
trator appointed  by  the  Media  &  Middletown 
CMupany,  but  failed  to  come  to  an  agree- 
ment with  him  as  to  the  third,  and  thereup- 
on the  Media  &  Middletown  arbitrator  as- 
sumed to  appoint  another,  and  an  award  was 
made  by  the  tribunal  as  thus  constituted, 
nils  action  was  entirely  unauthorized,  and 
the  award  a  nullity.  Tbe  appellant  appoint- 
ed an  arbitrator,  and  thus  prima  facie  com- 
piled with  its  agreement  If  appellant  or  Its 
arbitrator  was  acting  in  bad  faith,  and  his 
failure  to  agree  on  a  third  arbitrator  was  a 
mere  device  to  escape  substantial  compliance 
with  the  agreement  that  fact  should  hare 
been  Jndicially  established  by  a  bill  or  other 
proceeding.  It  could  not  be  assimied  by  the 
adverse  party  and  action  taken  on  that  as- 
sumption. The  award  was  a  nullity,  and  the 
ordinance  of  March  22,  1904,  based  on  It 
was  void  for  want  of  authority  to  declare  a 
forfeiture. 

But  another  fatal  objection  to  the  present 
proceeding  is  that  the  city  of  Chester  on  its 
own  showing  Is  not  a  party  aggrieved.  In 
consenting  to  the  occupation  of  its  streets 
by  the  appellant  It  reserved  the  right  "to 
grant  permission  to  any  other  railroad  com- 
pany to  run  over  the  tracks  of  the  said  Union 
Ballroad  Company  on  Edgmont  Avenue," 
etc.  Under  that  reservation  it  has  given  per- 
mission to  the  Media  &  Middletown  Railway, 
and,  if  such  permission  has  been  regularly 
and  properly  granted,  the  franchise  to  that 
company  is  complete  and  valid  and  enforce- 
able, without  reference  to  appellant's  con- 
sent or  action.  The  right  of  the  city  to  grant 
permission  to  the  second  company  was  not 
In  any  way  dependent  on  the  "amicable  ar- 
rangement" between  the  two  companies. 
Such  a  construction  would  make  the  validity 
of  the  city's  permission  to  tbe  second  com- 
pany dependent  on  the  appellant's  willing- 
ness to  come  to  such  amicable  arrangement, 
and  thus  put  It  in  appellant's  power  to  de- 
feat the  city's  reserved  right     Tbe  agree- 


ment for  arbitration  by  the  two  companies, 
therefore,  was  no  part  of  the  franchise  which 
the  city  reserved  the  right  to  grant  It  was 
only  a  mode  provided  for  adjusting  conflict- 
ing rights  in  the  future,  a  mode  to  be  pur- 
sued In  the  first  instance  because  it  was  so 
agreed,  but  not  exclusive  of  a  mode  to  be 
ascertained  and  enforced  by  a  court  of  equi- 
ty. If,  as  heretofore  said,  the  action  of  appe- 
lant or  its  arbitrator  was  in  bad  faith  for 
the  real  purpose  of  defeating  an  apparent 
compliance.  But  the  party  aggrieved  In  such 
case,  and  therefore  the  party  -  to  ask  for 
remedy,  is  the  grantee  of  tbe  second  fran- 
chise which  is  thus  Interfered  with.  Tbe 
city  has  exercised  its  reserved  right  and  has 
no  further  legal  interest  In  the  matter. 

The  Media  &  Middletown  railway  Is  not 
a  party  to  this  action,  and  Its  rights  cannot 
be  adjudicated  in  It 

The  decree  Is  reversed,  and  the  bill  dis- 
missed; each  party  to  pay  half  tbe  costs. 


(UT  PiL  em 
KAUFMAN  T,  PITTSBUBG  &  C.  &  B.  Ca 
et  al. 

(Supreme   Court  of   Pennsylvania.     April   22; 
1907.) 

1.  BArLBOADS— FOWEB  TO   LEASE. 

Where  a  railroad  company  is  incorporated 
under  the  general  railroad  act  of  April  4,  1868 
(F.  L,  62),  and  acquires  additional  powers  under 
the  special  act  of  February  21,  1872  (P.  L, 
142),  enabling  It  to  own  and  oi)erate  coal  mines, 
and  by  special  act  of  April  5,  1873  (P.  L.  546), 
to  construct  and  operate  inclined  planes,  it  may 
lease  its  railroad  to  a  railway  company  or. 
sanized  under  special  act  of  May  25,  1871  (P. 
L.  1170),  with  general  powers. 

tEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  41,  Bailroods,  g  404.] 

2.  Sams. 

Where  a  railroad  company  has  under  Its 
charter  power  tfi  construct  a  railroad  for  an- 
other company  to  operate,  and  also  to  operate 
a  railroad  for  Its  own  use.  It  can  lease  the  rail- 
road which  it  operates  for  its  own  use  for  a 
term  of  years. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  41,  Bailroads,  {  404.] 

3.  Saub— Conditions. 

The  general  railroad  acts  April  23,  1861 
(P.  L.  410),  and  February  17,  1870  (P.  L.  31), 
requiring  tbe  railroads  of  a  lessor  and  lessee  to 
be  connected,  do  not  apply  to  act  May  25, 
1871  (P.  L.  1170),  conferring  on  certain  cor- 
porations chartered  by  the  Legislature  express 
power  to  merge,  consolidate,  or  unite  with  any 
otbee  company. 

Bill  by  SIbilla  Kaufman  against  the  Pitts- 
burg &  Castle  Shannon  Ballroad  Comi>any 
and  others.  From  a  decree  dismissing  tbe 
bill,  plaintiff  Bpi>eals.     A£3rmed. 

The  following  is  the  opinion  of  Macfarlane^ 
J.,  In  the  court  below : 

"(1)  The  Pittebnrg  &  Castle  Shannon  Ball- 
road Compaiiy,  hereinafter  called  the  'rail- 
road company,'  is  a  corporation  organized 
under  the  general  railroad  act  of  April  4, 
18CS  (P.  L.  62),  and  having  by  tbe  special  act 
of  February  21,  1872  (P.  L.  142),  the  right  to 
own  real  estate  and  mine 
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and  by  the  special  act  of  April  5, 1873  (p.  L. 
tUSi,  the  right  to  construct  an  incline  plane. 
Tlie  plaintiff  was  In  August,  1905,  and  still 
is  the  owner  of  60  shares  of  atoctc  of  the 
■aid  company. 

"(2)  The  Pittsburg  Railwaya  Company, 
hereinafter  referred  to  as  the  'railways  com- 
pany,' was  incorporated  by  a  special  act  of 
assembly  May  26,  1871  (P.  li.  1170),  under  the 
name  of  the  'Surety  Contract  Company,'  sub- 
sequently changed  to  the  present  name,  and 
its  principal  business  Is  that  of  operating 
traction  lines  and  passenger  railways  in  the 
county  of  Allegheny. 

"(3)  The  Pittsburg  Coal  Company,  beieln- 
'after  referred  to  as  the  'coal  company,'  is  a 
corporation  under  the  laws  of  the  state  of 
New  Jersey,  having  its  principal  oflSca  in 
the  city  of  Pittsburg,  Allegheny  county,  and 
is  engaged  extensively  in  the  mining  and  sell- 
'ing  of  coal  In  the  said  and  adjacent  counties; 
and  it  is  the  owner  of  7,756  shares  of  tlie 
stock  of  the  Pittsburg  tt  Castle  Shannon 
Railroad  Company,  out  of  a  total  of  8,628 
shares. 

"(4)  The  board  of  directors  of  the  rail- 
road company,  10  in  numl>er,  is  with  one 
exception  composed  of  officers  and  directors 
of  the  coal  company,  and  the  railroad  com- 
pany has  been  for  several  years  controlled 
and  managed  by  the  coal  company. 

"(6)  The  executive  oflScers  of  the  railroad 
company,  its  superintendent,  engineer,  and 
accounting  officers,  were  officers  in  a  similar 
capacity  of  the  coal  company,  which  charged 
the  railroad  company  for  their  services  a 
reasonable  amount,  and  the  operating  ex- 
penses of  the  railroad  company  were,  in  this 
respect,  much  less  than  they  would  have  been 
if  independently  officered. 

"(6)  The  railroad  operated  by  the  raibroad 
company  extends  from  Arlington  Station, 
Scott  township,  Allegheny  county,  to  a  point 
on  Bailey  avenue  In  the  Thirty-Second  Ward 
in  the  city  of  Pittsburg,  and  then  by  an  In- 
cline plane  with  the  road  running  from 
Bailey  avenue  to  Carson  street  in  the  city  of 
Pittsburg.  It  also  owns  and  operates  coal 
mines  in  Scott  township.  Prior  to  January 
1,  1883,  the  railroad  ran  by  a  horseshoe 
curve  track  north  of  Washington  avenue,  in 
ttie  Thirty-Second  Ward,  in  the  city  of  Pitts- 
burg, via  a  coal  tunnel  and  coal  incline  to 
Carson  street  in  the  Thirtieth  Ward,  Pitts- 
burg, witere  there  was  and  is  now  located 
a  coalyard  of  the  railroad  company.  About 
the  last-mentioned  date  the  company  con- 
structed a  shorter  and  more  direct  line  di- 
verging from  the  former  route  at  a  point 
near  Washington  avenue,  in  Montooth  l)or- 
ough,  and  by  Incline  planes  reaching  Carson 
street  at  a  point  adjoining  the  coalyard.  Up- 
on the  completion  of  the  new  short  line  the 
horseshoe  curve  track,  coal  tunnel,  etc.,  were 
used  solely  for  the  transportation  of  coal 
from  the  mines  of  the  company  to  the  yard, 
and  were  not  used  for  the  transportation  of 
frulgbt  and  passengers,   except  on  several 


occasions  prior  to  tlie  year  1900  passengers 
were  so  transported  on  account  of  accidents 
to  the  incline  planes  on  the  shorter  route, 
wliich  from  January,  1893,  was  used  exclu- 
sively for  passengers  and  freight  and  became 
the  main  line  of  the  railroad.  The  horseshoe 
curve  portions  of  the  track  were  used  in  con- 
nection with  the  coalyard  as  a  part  of  tlie 
terminal  facilities  of  the  railroad  company 
in  its  mining  and  shipping  of  coal. 

"(7)  On  July  13, 1904,  the  railroad  company 
leased  to  the  coal  company,  at  $30  a  month, 
for  the  term  of  tliree  years  from  July  1, 
1004,  a  lot  which  liad  been  used  as  a  dump 
for  refuse,  and  the  coal  company  erected 
thereon  a  laboratoiy  for  its  use  and  the  use 
of  the  railroad  company. 

"(8)  For  some  time  prior  to  any  negotia- 
tions for  the  lease  in  this  case  the  coal  com- 
pany had  erected  telephone  wires,  at  its  ex- 
pense, along  the  right  of  way  of  the  railroad, 
and  this  line  was  used  by  the  coal  company 
and  the  railroad  company  without  charge  to 
the  latter. 

"(8)  The  coal  company  has,  and  has  had, 
no  agreement  or  understanding  with  the  rail- 
road company  for  the  use  of  the  horseshoe 
curve  portion  of  the  tracks,  and  has  not,  at 
any  time,  used  these  tracks  or  any  part  there- 
of, and  it  does  not  own,  control,  or  opotite  in 
any  way  any  mines  or  other  property  on  or 
near  the  line  of  the  railroad  company. 

"(10)  The  railroad  company  was  In  August, 
1905,  and  had  been  for  several  years  previous, 
insolvent  Its  coal  property  was  valuable^ 
and  was  capable  of  being  operated  with  profit, 
but  the  railroad  had  for  a  long  time  been 
operated  at  a  loss  of  more  than  $3,000  .a 
month,  wliich  was  almost  an  oOtet  to  the 
earnings  of  the  coal  business  of  tlie  com- 
pany. 

"(11)  During  the  months  of  Joly  and  Au- 
gust, 1905,  the  railroad  company  began  ne- 
gotiations with  one  Baxmyer  for  the  lease  of 
the  railroad,  and  a  meeting  of  the  stodc- 
holders  of  the  railroad  company  was  called 
on  August  16,  1905,  for  the  purpose  of  con- 
sidering a  proposition  for  the  leasing  or  sell- 
ing of  certain  of  its  property,  and  there  was 
then  presented  to  the  stockholders  a  resolu- 
tion authorizing  the  execution  of  a  leasee 
and  it  was  then  stated  that  the  proposed 
lessee  was  the  railways  company,  and  that 
the  proiwsed  lease  was  in  pursuance  of  a 
resolution  of  the  lx>ard  of  directors,  made 
on  July  21,  1805.  Objections  were  made  by 
some  of  the  stockholders,  including  the  plain- 
tiff, and  a  verbal  offer  was  made  to  take  a 
lease  at  tlie  rent  of  $20,000  per  annum.  The 
meeting  adjourned  to  August  17th,  at  which 
time  William  Kaufman,  acting  on  behalf  of 
a  principal  whose  name  he  refused  to  dis- 
close, but  with  whom  the  plaintiff  had  no 
privity,  but  who  was,  some  time  after  the  ex- 
ecution of  the  lease,  disclosed  to  be  Robert 
C.  Hall,  a  broker  and  promoter,  of  the  city 
of  Pittsburg,  offered  In  writing  that  he,  Kauf- 
man, would,  on  or  before  August  24th,  bid  at 
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least  fl7,500  for  the  lease  In  tbe  same  form 
as  that  submitted,  and  as  evidence  of  his  good 
faith  he  deposited  three  bonds  of  $1,000  eaeta. 
The  meeting  was  adjourned  to  August  24tb, 
at  which  time  Kaufman  did  bid  $17,500  per 
annum  for  the  lease  for  a  term  of  99  years, 
and  for  a  further  term  of  99  years  at  $20,000 
per  annimi.  This  bid  was  In  writing.  The 
said  bid  was  not  submitted  for  the  considera- 
tion of  the  stockholders,  for  the  reason  that 
the  identity  of  tbe  principal  was  not  dis- 
closed, although  demanded,  and  it  appeared 
on  the  bid  that  there  was  no  corporation  com- 
petent to  take  the  lease ;  and  It  was  known 
by  tbe  directors  and  by  the  plaintiff  and 
most  of  the  stockholders  present  that  the  rail- 
ways company  was  ready  and  willing  to  exe- 
cute tbe  lease,  and  that  it  was  a  strong  cor- 
poration, of  a  good  credit,  and  capable  of 
carrying  out  tbe  terms  of  the  lease. 

"(12)  The  action  of  the  coal  company  as  a 
majority  stockholder,  and  of  the  officers  of 
the  railroad  company,  in  voting  for  the  lease 
and  in  subsequently  executing  it,  was  pru- 
dent and  'in  good  judgment  and  was  advan- 
tageous to  all  of  the  stockbolders,  and  tbe 
refusal  of  the  Kaufman  bid  was  in  good  faith 
and  in  the  exercise  of  good  judgment  It 
developed  upon  the  trial  of  this  case  that 
Mr.  Hall  had  no  connection  with  or  control 
over  any  corporation  capable  of  taking  a 
lease,  and  bis  purpose  in  desiring  to  acquire 
the  lease  was  simply  as  a  speculation. 

"(13)  At  the  last-mentioned  meeting  ac 
election  was  had  upon  the  proposed  lease. 
The  coal  company  cast  its  stock  in  favor  of 
the  resolution,  and  out  of  a  total  of  9,628 
shares  8,153  shares  were  cast  in  favor  to  66 
against  the  resolution,  the  affirmative  vote 
being  composed  of  the  stock  of  tbe  coal  com-, 
pany  and  its  officers,  directors,  and  employes, 
with  the  exception  of  850  shares,  and, of  the 
66  shares,  GO  were  owned  by  the  plaintiff 
and  16  by  B.  F.  Hays. 

"(14)  Neither  the  coal  company  nor  any 
of  its  officers  nor  any  of  its  subsidiary  com- 
panies or  their  officers  have  received  or  will 
receive  any  pecuniary  or  other  benefit  or 
advantage  in  consideration  of  voting  its  stock 
In  favor  of  tbe  lease,  except  snch  benefits 
and  advantages  as  accrue  equally  to  all  of  tbe 
stockbolders  of  tbe  railroad  company. 

"(15)  The  lease  dated  August  25,  1905,  was 
executed  for  tbe  railroad  company  by  its  pres- 
ident on  the  morning  of  August  25th,  and  by 
its  secretary  in  the  evening  of  that  day,  and 
was  executed  by  the  railways  company  on  Au- 
gust 26th;  and  as  early  as  12 :25  p.  m.  August 
25th,  notice  was  served  upon  the  railways 
company  by  plaintiff,  requiring  tbe  defend- 
ant not  to  execute  the  lease  or  to  pay  out 
any  money  on  account  thereof.  This  bill  was 
filed  on  August  30tb  and  served  the  same 
day.  Tbe  railways  company  entered  into 
possession,  and  since  that  time  has  been  oper- 
ating tbe  portion  of  tbe  railroad  leased  to  It 

"(16)  On  or  before  September  1,  1905,  the 
railroad  of  the  defendant  railroad  company 


did  not  connect  with  nor  Intersect  any  other 
railroad  nor  physically  with  tbe  road  or 
railway  of  any  street  railway  company,  and 
the  railways  company  did  not  own,  control, 
lease,  or  operate  a  railroad  physically  con- 
nected with  that  of  tbe  railroad  company. 
Tbe  railways  company's  tracks  are  situated, 
with  reference  to  the  railroad  company's 
tracks,  at  a  niunbflr  of  points,  as  follows: 
At  Carson  street  within  60  feet,  at  wtii4di 
point  passengers  have  heen  for  several  years 
transferred  between  the  respective  compunles 
under  tbe  terms  in  an  agreement;  on  Bailey 
avenue,  within  4  or  6  feet;  near  Ariiugton 
avenue  the  railways'  tracks  cross  the  rail- 
road above  grade;  the  Washington  avenae 
line  parallels  the  railroad  for  more  than  a 
quarter  of  a  mile,  at  a  distance  from  20 
to  60  feet;  at  another  point  the  lines  are  150 
feet  apart,  and  the  Intervening  laud  is  leas- 
ed by  the  railways  company ;  from  Arlington 
to  Castle  Shannon  tbe  lines  parallel  for  about 
half  a  mile,  at  a  distance  from  25  to  200  feet; 
and  in  Castle  Shannon  a  spur  of  the  railroad 
extends  to  within  10  feet  of  the  railways' 
tracks.  At  all  but  one  of  these  points  the 
transshipment  of  passengers  from  one  road 
to  the  other  is  easy  and  convenient 

"Conclusions  of  Law. 

"(I)  There  being  no  fraud  or  undue  advan- 
tage, tbe  lease  is  not  void  on  that  ground. 

"(2)  The  lessor  has  not  violated  any  duty 
to  the  commonweath. 

"(3)  The  lessee  has  the  right  to  take  tbe 
lease. 

'(4)  Tbe  lessor  has  the  right  to  make  the 
lease. 

"(5)  It  is  not  necessary  under  tbe  charter 
of  the  lessee  that  the  lines  be  mechanically 
connected,  and  it  is  sufficient  that  they  are  in 
proximity  so  as  to  afford  convenient  transfer 
of  passengers. 

"(6)  The  bill  should  be  dismissed,  at  tbe 
costs  of  the  plaintiff." 

Argued  before  MITCHELL,  C.  J.,  and 
BROWN,  BLKIN,  and  STEWART,  JJ. 

Wm.  Kaufman  and  E.  F.  Hays,  for  ap- 
pellant. David  A  Reed  and  Charles  M.  John- 
ston, for  appellees. 

ELKIN,  J.  The  answer  to  the  third  pr<^ 
ositlon  contained  in  appellant's  statement  of 
the  question  involved  will  control  all  the  ma- 
terial questions  raised  by  this  appeal.  Does 
tbe  charter  of  tbe  defendant  railway  comtiany 
authorize  it  to  take  the  lease,  the  execution 
of  which  is  sought  to  be  enjoined  by  appel- 
lant and,  if  so,  will  the  lease  be  beld  valid 
for  that  reason,  even  though  the  charter  of 
the  railroad  company  did  not  in  express 
terms  confer  tbe  power  to  enter  into  such  a 
contract? 

The  defendant  railroad  company  Is  a  cor- 
poration organized  under  the  general  rail- 
road act  of  April  4,  186S  (P.  L.  62);  and 
by  the  special  act  of  Vebimry^^l^  ^J^  {,P, 
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Xj.  142),  it  is  given  the  power  to  pnrdbase  and 
own  real  estate  and  mine  coal  tlierefrom. 
Under  the  act  of  April  5,  1873  (P.  L.  546), 
It  has  the  rlgbt  to  construct  an  Incline  plane. 
Tbe  learned  conrt  below  has  found  as  a  fact 
that  said  railroad  company  was  in  Angost, 
1905,  and  bad  been  for  several  years  prior 
thereto,  insolvent  Its  coal  property  was  val- 
uable, and  was  capable  of  being  operated  with 
profit,  but  the  railroad  biad  for  a  long  period 
of  time  been  operated  at  a  loss  of  more  than 
$3,000  per  month.  Tbe  railroad  company, 
being  deslrons  of  relieving  Itself  from  the 
operation  of  the  road,  opened  negotiations  for 
the  purpose  of  making  a  lease  of  the  same  for 
a  term  of  years.  Several  meetings  were  held 
for  the  purpose  of  considering  a  proposition 
looking  to  a  leasing  of  the  railroad,  and  on 
August  24,  1905,  the  final  meeting  of  the 
stockholders  of  tbe  railroad  company  was 
held,  at  which  8,163  shares  were  voted  in 
favor  of  the  lease  and  68  against  It  Tbe  ap- 
pellant voted  50  shares  out  of  the  total  of 
66  against  the  resolution.  The  learned  court 
below  has  found  as  a  fact  that  the  lease  was 
an  advantageous  one  for  the  stockholders  of 
the  railroad  company  to  make,  and  that  there 
was  no  fraud  or  collusion  in  the  transaction. 
Indeed,  we  do  not  understand  that  the  learn- 
ed counsel  for  appellant  raises  any  such  ques- 
tion on  this  appeal,  but  relies  entirely  on  the 
legal  proposition  above  stated. 

Tbe  Pittsburg  Railways  Company  derives 
all  of  its  powers  under  the  special  act  approv- 
ed May  26,  1871  (P.  L.  1170).  This  company 
is  one  of  seven  or  eight  corporations  charter- 
ed by  the  Legislatures  of  1870  and  1871  which 
have  been  granted  very  broad  and  comprehen- 
sive powers.  It  Is  clearly  within  the  power  of 
this  company  to  engage  In  the  transportation 
of  passengers  and  freight  by  land  or  water 
for  lt>  is  so  expressly  written  in  tbe  act  ere- 
atinig  it  In  section  2  it  is  given  the  power 
"to  build,  construct,  maintain  or  manage  any 
work  or  works,  public  or  private,  which  may 
tend  or  be  designed  to  improve,  increase,  fa- 
dlitate  or  develop  trade,  travel  or  ttie  trans- 
portation or  conveyance  of  freight  live  stock, 
passengers  and  any  other  traffic,  by  land  or 
water."  In  section  4  it  Is  given  the  power  to 
purchase,  make,  use,  and  maintain  any  works 
or  improvements  connected  or  intended  to  be 
oramected  with  the  works  of  said  company, 
and  to  merge  or  consolidate  or  unite  witi'* 
said  company  the  improvements,  property, 
and  franchises  of  any  other  company.  It  will 
be  observed  that  this  company  Is  given  the 
express  power  to  merge,  consolidate,,  or  unite 
with  its  works  or  business  the  Improvements 
property  or  franchises  of  any  other  company. 
It  also  has  the  power  to  purchase,  make,  use 
and  maintain  any  works  or  Improvements  of 
another  company  connecting  or  Intended  to 
be  connected  with  the  business  of  said  com- 
pany. When  these  general  powers  are  con- 
sidered in  connection  with  the  power  to  build, 
construct,  maintain,  or  manage  any  work  or 
works,   public   or  privnte,    intended   to    im- 


prove. Increase,  facilitate,  or  develop  trade, 
travel,  or  the  transportation  or  conveyance  of 
freight  passengers,  and  other  traffic  by  land 
or  water,  conferred  by  section  2,  there  can  be 
no  doubt  that  the  railways  company  had  the 
power  to  enter  into  a  contract  of  lease  with 
the  railroad  company,  under  the  terms  of 
which  It  is  to  use  and  maintain  the  property 
of  the  railroad  company  for  a  term  of  years 
at  a  fixed  annual  rental  agreed  upon.  It  can- 
not be  seriously  questioned  that  the  railways 
company  under  its  charter  has  the  power  to 
build  a  railroad  for  another  corporation  to 
operate,  nor  can  it  be  doubted  that  It  has  the 
power  to  build  and  operate  a  railroad  for 
its  own  use,  and  it  necessarily  follows  that 
if  It  can  construct  a  railroad  for  another  com- 
pany to  operate  and  can  operate  a  railroad 
for  Itself,  It  can  lease  a  railroad  for  its  own 
use  for  a  term  of  years.  The  power  to  pur- 
cliase  outright  certainly  Includes  the  power 
to  lease  and  operate  for  a  definite  term.  The 
greater  Includes  the  lesser  power. 

It  may  be  objected  that  the  Legislature  was 
Improvident  in  conferring  upon  this  and  tl>e 
several  other  companies  created  by  the  spe- 
cial acts  during  the  legislative  sessions  of 
1870  and  1871  such  omnibus  powers;  but  this 
is  a  legislative,  and  not  a  Judicial,  question. 
In  International  Navigation  Company  v.  Com- 
monwealth, 104  Pa.  38,  Hespenheide's  Ap- 
peal, 4  Penny.  71,  and  Carothers  v.  Philadel- 
phia Company,  118  Pa.  468,  12  Atl.  314,  It 
was  held  that  tbe  rig^hts  and  franchises  grant- 
ed by  these  special  acts  were  a  valid  exercise 
of  the  legislative  power.  In  tbe  last  case  cit- 
ed It  was  distinctly  held  that  tbe  power  con- 
ferred was  sufilclently  comprehensive  to  au- 
thorize that  particular  company  to  engage  in 
the  production,  distribution,  and  supply  of 
natural  gas  for  fuel. 

It  seems  to  be  conceded  in  the  argument  of 
tbe  learned  counsel  for  appellant  that  the 
railways  company  has  the  general  power  to 
engage  In  tbe  transportation  of  freight  or 
passengers;  but  it  is  earnestly  contended  that 
the  provisions  of  the  acts  of  1861  (P.  L.  410) 
and  1870  (P.  L.  31),  requiring  the  railroads 
of  a  lessor  and  lessee  to  be  "connected," 
should  apply,  and  that  the  lines  of  tbe  de- 
fendant railways  company  and  railroad  com- 
pany do  not  have  a  physical  connection,  and 
for  this  reason  tbe  lease  must  fail.  In  this 
connection  Is  should  be  observed  that  tbe 
words  "connected  or  intended  to  be  connect- 
ed," in  the  act  of  1871  which  created  the  de- 
fendant railways  company,  are  of  much  wider 
tigniflcance  in  the  matter  of  acquiring  con- 
necting lines  than  are  the  provisions  of  the 
general  railroad  acts  referred  to.  The  ques- 
tion involved  in  this  case  has  nothing  to  do 
with  the  rights  or  limitations  of  railroad  com- 
panies under  the  general  acts  of  1861  and 
1870.  The  defendant  railways  company,  in  so 
far  as  these  general  powers  are  involved,  looks 
to  the  act  of  its  incorporation,  and  la  not 
controlled  by  the  acts  referred  to.  Bven  un- 
der tbe  railroad  acts  of  1861  and  1870,  it  has 


1113 


66  ATLANTIO  BBPOBTEB. 


(Pa. 


t)een  held  that  tbe  roads  of  tbe  lessor  and 
lessee  need  not  be  so  connected  that  the  same 
cars  shall  pass  from  one .  road  to  tbe  other 
without  Interruption,  bat  only  that  they  shall 
be  so  connected  that  a  convenient  interchange 
of  passengers  and  freight  Is  possible.  Phlla- 
delpbla  &  Brie  Railroad  Company  T.  Cata- 
wlssa  B.  B.  Co.,  53  Pa.  20;  Hampe  T.  Pltt»- 
bnrg  &  Binningbam  Traction  Company,  165 
Pa.  468,  SO  Atl.  931.  However,  it  Is  unneces- 
sary to  discuss  tbe  question  whether  the  lines 
of  the  two  companies  were  so  connected  as 
to  meet  the  requirements  of  tbe  acts  of  1861 
and  1870,  because  tbe  rights  of  the  lesscw  and 
lessee  in  this  case  are  controlled  by  the  act 
of  1871,  under  which  the  lessee  company  was 
Incorporated. 

It  is  BOW  urged,  however,  that,  even  con- 
ceding that  the-  railways  company  had  the 
power  to  take  the  lease  in  question,  the  rail- 
road company  did  not  have  the  power  to  make 
it  This  does  not  now  seem  to  be  an  open 
question  in  this  state,  as  it  has  been  expressly 
held  by  this  court  that  tbe  power  to  take,  ex- 
pressly conferred  upon  tbe  railways  company, 
implies  the  power  in  tbe  lessor  company  to 
make  tbe  lease.  Plnkerton  v.  Pennsylvania 
Traction  Company,  193  Pa.  229,  44  AtL  284. 
In  titat  case  tbe  present  Obief  Justice,  speak- 
ing for  the  court,  said:  "Nor  is  there  any 
weight  In  the  objection  that  the  passenger 
railway  company  had  no  power  to  lease  its 
road.  Tbe  power  to  take  a  lease  is  expressly 
given  to  the  motor  C(»npany,  and  the  corre- 
sponding power  In  tbe  passenger  railway  com- 
pany, as  owners,  to  give  a  lease,  is  necessar- 
ily Implied.  Wltlwnt  it,  the  grant  in  the  act 
would  be  nugatory."  To  tbe  same  effect  are 
tbe  cases  in  other,  jurisdictions.  In  re  Pros- 
pect Park  &  Coney  Island  Railroad  Company, 
67  N.  Y.  871;  N.  T.  &  N.  B.  R.  B.  Co.  v. 
N.  ¥.,  M.  H.  &  H.  B.  B.  Ca,  62  Conn.  274; 
Hantting  v.  Hartford  Street  Bailway  Com- 
pany, 78  Conn.  179,  46  Atl.  824.  From  the 
role  stated  In  these  cases  it  clearly  appears 
that  the  railways  company,  under  its  act  of 
Incorporation,  having  the  power  to  enter  Into 
the  lease  with  the  railroad  .company,  and 
there  being  no  limitation  on  the  pow^  of  tbe 
railroad  company  to  enter  into,  tbe  lease,  and 
therefore  no :  violation  of  any  statutory  re- 
quirement, it  had  an  Implied  i>ower  to  make 
the  lease  in  question. 

Decree  afBrmed. 


OU  Pa.  m 

BABDSI/EY  T.  OILL  ft  CO. 

(Supreme   (3onrt  of  Pennsylvania.     April   29, 
lfl07.) 

L  BVIDKROS— BXPKBT  TeSTDIONT. 

Where  a  witness  testifies  to  a  long  ex- 
Iterience  with  different  oils,  he  is  competent  to 
testify  that  a  room  in  which  oil  was  kept  was 
not  properly  ventilated,  and  to  state  what  pre- 
cauttona  sdould  have  been  taken  to  insure  safety 
to  the  (employes. 

rEd.  Note.— For  cases  in  point,  see  Cent.  Wf. 
vol.  aO,  Evidence,  St  2343,  2344,  2:^7.] 


2,  Customs— EviDXNcs. 

Where  witnesses  testified  as  to  tbe  method 
of  dealing  with  oil  for  fuel  purposes  in  the 
establialiments  in  which  tbey  were  employed, 
though  none  of  them  could  testify  as  le  the 
general  custom,  the  jury  could  say  from  the  con- 
sideration of  such  evidence  what  the  general 
custom  waa. 
S.  Masteb  and  Sebvart— iKjrmT  so  Sbbv- 

ART. 

In  an  action  by  a  wife  to  recover  for  the 
death  of  her  husband,  caused  by  alleged  negli- 
gence of  defendant  employer  in  storing  fuel  oil, 
evidence  held  to  sustain  an  inference  that  de- 
ceased did  as  he  was  expected  by  his  employtr 
to  do  in  entering  tlie  oil  room  with  an  open  lights 
Mitchell,  C.  J.,  dissenting. 

Appeal  from  Court  of  Conunon  Pleas, 
Philadelphia  Oiunty. 

Action  by  Martha  Bardsley  against  Gill  ft 
(yO.  Judgment  for  plaintiff,  and  defendants 
appeal.    Affirmed. 

Argued  before  MITCHELL,  a  J.,  and 
FELL,  MESTREZAT,  POTTEfi,  and  BTEW- 
ABT,  JJ. 

W.  W.  Smithers,  for  appellants.  Henry  J. 
Bebman,  Glenn  C.  Mead,  and  James  Gay 
Gordon,  for  appellee. 

POTTEB,  J.  Tbe  plaintiff  in  this  case 
seeks  to  recover  damages  for  the  death  of 
her  husband,  who  was  killed  tn  an  explosion 
at  the  defendants'  factory  on  November  27. 
1901.  Bicbard  Bardsl^,  the  husband,  was 
employed  by  the  defendants  as  a  night  engi- 
neer, performing,  among  other  duties,  that  of 
caring  for  an  oil  pump  which  drew  fuel  oil 
from  a  room  in  which  it  was  stored,  in  the 
cellar  of  the  factory,  to  the  furnace  room 
where  it  was  used  as  fuel  for  melting  glaa& 
On  tbe  night  of  the  explosion  the  flow  of  oil 
from  the  tank  became  in  some  way  obstruct- 
ed, nie  matter  was  reported  to  Bardsley. 
the  engineer,  and  be  went  to  the  oil  roQva  to 
ascertain  the  sovirce  of  the  trouble.  A  few 
moments  latw  the  explosion  occurred,  and 
the  night  watchman  found  Bardsley  stagger- 
ing about  in  the  oil  room,  where  he  soon  fell 
dead.  The  firanan,  who  came  in  a  little 
later,  testified  that  he  foimd  Bardsley's  body 
lying  over  a  box  or  barrel,  with  bis  bead 
facing  away  from  tbe  oil  tank.  His  clothing 
was  scorched.  McCormlck,  who  waa  a  com- 
panion of  Bardsley,  was  also  injured  by  the 
explosion,  and  could  give  no  clear  version  of 
Che  accident  beyond  the  mere  fact  that  It 
bapp«ied.  While  he  would  not  state  positive- 
ly that  Bardsley  was  carrying  a  light  whM 
fie  accident  happened,  yet  be  thought  so. 
There  was  positive  evidence  that  there  was 
no  fixed  light  in  tbe  room  where  the  ez- 
.)losion  occurred.  In  the  daytime  some  light- 
was  afforded  by  a  small  door  or  shutter, 
which  could  be  opened;  but  even  this  was 
usually  closed.  There  was  evidence  that  de- 
fendants supplied  their  employes  with  candles' 
or  lamps  to  use  about  their  work.  There 
were  three  tanks  in  the  oil  room,  one  of 
which  apparently  was  never  used.  Tbe  larg- 
er of  the  two  remaining  tanks  bad.a-aK)fu^ty. 
uigiiized  Dy  VjiV"  it^^rr 
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of  about  2,800  gallons  of  fuel  oil.  It  was 
sunk  In  the  floor,  and  in  Its  top  there  was 
a  manhole  through  which  passed  an  oil  pipe 
and  two  steam  pipes.  The  tank  contained 
a  steam  coll  used  for  heating  the  oil  when 
it  became  sluggish  In  cold  weather.  There 
was  evidence  that  the  general  nature  of  fuel 
oil  Is  to  glre  off  explosive  gases  at  any  tem- 
perature, and  that  heating  the  oil  increasoa 
the  volume  of  gas  produced.  The  negligence 
charged  was.  In  substance,  failure  to  provide 
safe  conditions  for  the  employes  to  work  in 
and  about  the  oil  room.  Specifically,  defend- 
ants were  charged,  among  other  things,  with 
Improper  construction,  arrangement,  and 
equipment  of  the  tank  and  oil  room,  In  these 
respects:  (a)  No  covering  provided  for  the 
manhole  of  the  tank;  (b)  lack  of  usual  and 
customary  devices  to  indicate  ^quantity  of  oil 
in  tank ;  (c)  lack  of  usual  and  customary  de- 
vices to  indicate  temperature  of  oil  as  af- 
fected by  the  steam  pipes  used  for  heating 
the  oil ;  (d)  lack  of  adequate  means  of  ventila- 
ti<m  for  carrying  off  gases.  In  addition,  they 
were  charged  with  failure  to  supply  Bardsley 
with  a  safety  lamp,  and  with  violation  of 
duty  In  not  notifying  him  of  the  dangerous 
condition  of  the  room.  Evidence  tending  to 
tnstain  these  charges  was  offered  by  plaintiff. 
The  defendants  offered  no  testimony,  and 
asked  for  binding  instructions  at  the  close  of 
the  evidence  for  the  plaintiff.  The  trial  judge 
refused  the  request  and  submitted  the  facts 
aad  inferences  to  be  drawn  therefrom  to  the 
jury  m  a  very  careful  and  discriminating 
charge. 

.  The  first  group  of  assignments,  as  arranged 
by  counsel  for  appellant,  complains  of  the  ad- 
mission of  evidence  as  to  what  other  em- 
ployes did,  and  as  to  what  instructions  they 
received,  and  as  to  the  condition  of  tlie  plant, 
at  other  times.  Some  latitude  must  be  allow- 
ed in  such  cases  as  this,  where  much  of  the 
evidence  was  unattainable,  by  reason  of  the 
explosion.  The  particular  duty  of  the  em- 
ployer In  any  given  case  Is  to  be  ascertained 
from  the  nature  of  the  employment,  and  the 
location  and  condition  of  the  premises,  and 
the  particular  facts  of  the  case.  It  was  prop- 
er that  the  jury  should  be  Informed  as  to  the 
methods  pursued  by  the  defendants  in  hand- 
ling this  dangerous  kind  of  fueL  "A  higher 
degree  of  care  and  vigilance  is  required  in 
dealing  wth  a  dangerous  agency  than  in  the 
ordinary  affairs  of  life  or  business."  Koelsch 
V.  Phlla.  Co.,  152  Pa.  355,  25  Atl.  522,  18  h. 
R.  A.  759,  84  Am.  St.  Bep.  653. 

In  the  second  group  of  assignments  com- 
plaint Is  made  of  the  admission  of  the  testi- 
mony of  the  witness  Chesshlre.  He  was  of- 
fered as  an  expert  on  the  subject  of  fuel  oil, 
and  bis  knowledge  and  long  experience  with 
oil  would  seem  to  qualify  him  admirably. 
He  testified,  in  substance,  that  fuel  oil  Is 
a  by-product  of  a  crude  oil  that  Is  produced 
In  the  manufacture  of  other  oils.  Fuel  oils 
are  black  and  very  oily,  having  a  beaume 
gravity  of  29  to  35,  with  a  Are  test  from  175 


degrees  to  300  degrees  F.  It  is  the  general 
nature  of  these  oils  to  give  off  gases,  at  all 
temperatures;  but,  if  heated,  the  volume  is 
increased.  These  gases  are  explosive  only 
when  brought  in  contact  with  an  open  flame. 
In  answer  to  a  hypothetical  question,  he  stat- 
ed that  defendants'  method  of  storing  the 
oil  was  not  the  customary  method.  It  is 
usually  stored  in  tanks  in  the  open  air  with 
ventilating  shafts,  and  the  amount  and  tem- 
perature of  oil  Is  determined  by  gauges. 
The  witness  stated  that  he  knew  of  some 
80  or  40  industrial  Institutions  using  fuel 
oiL  He  was  of  the  opinion  that  the  room, 
under  the  evidence  as  set  forth  In  the  hypo- 
thetical question,  was  not  properly  ventilat- 
ed; tliat  the  manholes  should  have  had  lids 
with  vent  pipes  leading  to  the  open  air;  that 
there  should  have  been  at  least  two  windows, 
always  open,  with  a  flue  to  the  outer  air; 
that  there  should  have  been  an  oil  gauge  out- 
side of  the  oil  room,  and  there  should  have 
been  a  fixed  electric  light  with  a  vapor-proof 
globe ;  and  that  open  lights  should  have  been 
forbidden.  We  think  this  evidence  was  entire- 
ly relevant,  and  very  much  to  the  point,  as 
tending  to  show  the  ordinary  usage  and  prop- 
er method  In  dealing  with  oil,  for  fuel  pur- 
iwses,  as  contrasted  with  the  method  used  by 
defendants. 

This  answer  applies  also  to  the  third  group 
of  assignments,  in  which  complaint  is  made 
of  the  admission  of  evidence  as  to  the  meth- 
ods employed  In  other  establishments.  To 
show  those  methods,  employes  of  certain 
glass  firms  were  called.  These  men  knew 
nothing  of  general  customs,  but  testified  as 
to  the. methods  employed  in  their  particular 
establishments.  In  all  of  these  the  tanks 
were  ventilated  by  vent  pipes  or  hooda  con- 
nected with  the  outer  air,  with  tight  cover- 
btgs  over  the  manholes.  One  tet!tlfied  that 
at  bis  establishment  there  was  a  glass,  gauge 
to  determine  the  quantity  of  oil,  without  go- 
ing into  the  room.  The  other  two  witnesses 
stated  that  their  tanks  were  apart  from  the^ 
main  factory  buildings.  These  methods  were 
In  direct  contrast  to  that  pursued  by  defend- 
ants. It  is  true  that  no  single  instance  Is 
sufficient  to  prove  a  custom  but  custom  is 
certainly  made  up  of  an  aggregation  of  dif- 
ferent Instances.  It  was  a  question  of  fact 
for  the  Jury  to  say  what  the  general  custom 
was,  after  the  evidence  of.  the  methods  hi 
use  in  various  concerns  was  before  them. 
The  question  was  as  to  the  usual  and  prop- 
er method  of  storing  oil,  and  rendering  it 
reasonably  safe  to  the  employes,  when  used 
as  fuel,  -whether  In  glass  factories,  or  in  oth- 
er factories  did  not  matter.  It  was  the  stor- 
age and  care  of  this  class  of  fuel  oil  which 
was  under  consideration.  There  was  evi- 
dence that  the  explosive  gases  emitted  from 
fuel  oil  rendered  it  a  more  or  less  dangerous 
commodity  under  any  conditions,  so  danger- 
ous that  the  proper  practice  was  to  store  it 
apart,  and  in  a  separate  place;  but.  If  this 
was  not  done,  defendants  were  at  least  bound 
Digitized  by  V^OOQIC 
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to  take  such  orOlnary  and  reasonable  precau- 
tions as  were  In  customary  use  in  otber  fac- 
tories using  oil  for  fuel. 

We  see  no  merit  In  the  fourth  group  of 
assignments,  in  which  error  is  alleged  in  the 
general  charge  of  the  court  The  question  of 
ventilation,  to  carry  oBT  dangerous  gases,  was 
most  Important  as  bearing  ui)on  the  measure 
of  duty  required  of  the  employer,  and  was 
properly  put  before  the  Jury.  So,  also,  was 
the  fact  that,  under  the  evidence,  the  gases 
would  explode  only  when  brought  Into  con- 
tact with  flame,  and  It  therefore  became  a 
question  for  the  jury  whether  failure  to  fur- 
nish Illumination  for  the  oil  room  other  than 
that  from  the  open  flame  of  a  lamp  or  can- 
dle, was  negligence.  The  same  thing  is  true 
of  the  failure  to  provide  a  tight  manhole 
cover  to  the  tanli,  to  confine  the  explosive 
gases,  and  prevent  them  from  spreading 
Into  the  room.  Without  burdening  the  opin- 
ion with  further  details,  it  is  sufllclent  to 
say  that  we  think  the  evidence,  which  was 
uncontradicted,  was  sufficient  to  Justify  the 
Jury  in  reaching  the  conclusion  that  the  de- 
fendants were  negligent  In  failing  to  pro- 
vide the  ordinary  and  well-known  facllltleB 
in  common  use  In  storing  fuel  oil,  for  the 
protection  of  the  workmen  engaged  upon  the 
premises,  in  the  performance  of  their  duties ; 
and  that  the  Jury  were  Justified  In  drawing 
the  inference  that,  as  a  consequence  of  the 
neglect,  the  explosion  followed.  The  evi- 
dence was  circumstantial,  it  is  true,  but  that 
Is  sufficient  In  such  cases  to  sustain  the  bur- 
den of  proof.  The  Inference  of  negligence 
upon  the  part  of  the  employer  is  not  con- 
fined to  direct  evidence  alone.  Hughes  v. 
Fayette  Mfg.  Co.,  214  Pa.  282,  63  Atl.  692. 
The  facts  proven  were  that  fuel  oil  gene- 
rates explosive  gases  at  all  times,  but  es- 
pecially when  heated;  that  In  this  case  the 
fuel  oil  was  heated;  that  the  open  manhole 
in  the  oil  tank  permitted  the  gas  to  perme- 
ate the  room ;  that  contact  with  flame  would 
explode  the  gas;  that  there  was  no  per- 
manent light  of  any  kind  In  the  oil  room; 
that  lamps  and  candles  were  used  habitually 
by  the  employes  in  entering  the  room,  and 
were  provided  for  that  purpose;  that  the 
witness  who  accompanied  the  deceased  Into 
the  room  stated  that  be  thought  Bardsley 
had  a  light,  but,  owing  to  bis  own  Injuries 
received  at  the  time,  he  could  not  be  posi- 
tive. From  these  proven  facts,  we  think  the 
jury  were  entitled  to  draw  the  inference  that 
Bardsley  did  what  he  was  expected  by  bis 
employers  in  case  of  need  to  do — that  is,  he 
entered  the  oil  room  with  an  open  light— 
and  that  this  light,  coming  In  contact  with 
the  gas,  caused  the  explosion.  The  Infer- 
ence that  the  accident  happened  in  this  way 
was  certainly  reasonable  and  natural. 

We  do  not  regard  the  evidence  of  alleged 
contributory  negligence  upon  the  part  of 
Bardsley  as  sufficient  to  Justify  a  binding  in- 


struction to  the  Jury  to  find  for  the  defend- 
ants. This  was  also  a  question  for  the  jury, 
and  the  rights  of  the  defendants  in  this  re- 
spect were  carefully  and  sufficiently  guarded 
by  the  trial  Judge  in  his  charge.  The  jury 
were  instructed  that,  if  Bardsley  was  negli- 
gent In  the  slightest  degree,  in  any  matter 
contributing  to  the  accident,  there  could  be 
no  recovery.  The  defendants  did  not  see  fit 
to  offer  any  testimony,  but  If,  as  Is  argued, 
Bardsley  took  a  light  with  him  Into  the  oil 
room,  he  was  only  making  use  of  that  wbicb 
had  been  provided  for  him,  for  that  very 
purpose,  by  his  employers.  "Servants  may 
assume  that  all  instrumentalities  are  fit  and 
suitable  for  the  use  to  which  the  master  ap- 
plies them,  and  that  they  are  properly  ad- 
justed to  each  other."  Shearman  &  Red- 
field  on  Negligence,  }  217.  As  was  said  In 
Durst  V.  Steel  Co.,  173  Pa.  162,  33  Atl.  1102: 
"The  master  owes  certain  duties  to  the  em- 
ploy6,  and  among  these  is  to  furnish  a  rea- 
sonably safe  place  to  work,  and  to  notify 
the  employ^  of  any  latent  danger  of  which 
the  employer  has  knowledge,  or  with  rea- 
sonable care  would  know.  These  duties  can- 
not be  avoided."  Of  course,  if  Bardsley  had 
known  that  the  oil  room  was  fllled  with  gas 
or  ftunes  from  the  oil,  and  bad  then  gone  in 
with  an  open  lamp,  or  lighted  a  match,  he 
would  have  assumed  the  risk;  but  there  Is 
no  evidence  of  that  He  had  the  right  to  rely 
upon  the  intelilgenc''  ^'nd  faithfulness  of  bis 
employers  in  providiug  reasonably  safe  metli- 
ods  of  storing  the  oil,  and  he  cannot  be  charg- 
ed with  contributory  negligence  because  he 
made  use  of  the  facilities  supplied  to  him  for 
that  purpose  in  his  work.  We  do  not  see 
that  the  defendants  have  any  just  cause  for 
complaint  as  to  the  admission  of  evidence, 
or  as  to  the  manner  in  which  this  case  was 
submitted  to  the  Jury. 

The  assignments  of  error  are  ovomled, 
and  the  Judgment  is  affirmed. 

MITCHELL,  C.  J.  (dissenting).  I  do  not 
tliink  any  negligence  on  the  part  of  defend- 
ants in  the  arrangement  and  equipment  of 
the  oil  room  was  shown ;  but,  even  assuming 
that  enough  evidence  was  given  to  take 
that  question  to  the  Jury,  there  was  no  evi- 
dence at  all  that  It  caused  the  explosion.  As 
to  the  cause,  the  verdict  was  a  mere  guess 
by  the  Jury.  What  little  evidence  there  was 
pointed  to  an  open  light  as  the  immediate 
cause ;  but.  If  It  was  negligence,  in  the  defend- 
ants not  to  supply  safety  lamps  to  their  em- 
ploy^ on  the  rare  occasions  when  they  might 
have  to  enter  the  oil  room  at  night,  then  it 
was  equally  negligent  In  the  deceased  to  go 
with  an  open  light  into  the  room,  where  he 
knew  there  was  some  trouble.  The  explo- 
sion. If  that  was  the  cause  of  It,  and  no 
other  theory  is  as  plausible,  was  as  much 
the  result  of  the  deceased's  own  negligence 
as  of  anything  elso. 
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ANDERSON  et  al.  ▼.  LOWER  MERION 
TOWNSHIP. 

(Supreme   Court    of    Pennsylvania.      April    1, 
1907.) 

1.  MUNICIPAI.  OOBPOBATIONa— Sewebaok  Sts- 
TEItS. 

The  Legislature  may  confer  authority  on 
municipalities  for  the  creation  and  maintenance 
of  a  sewerage  system. 

.  [Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol  36,  Municipal  Corporations,  {{  725,  1309.] 

2.  Sams— Skweb  Dibtbicts— Cbeatioh. 

Act  Feb.  23,  1905  (P.  L.  22),  providing  for 
charging  the  cost  of  construction  of  sewers  In 
townships  of  the  6r8t  class  against  properties 
benefited,  authorizing  township  commissioners 
to  create  sewer  districts,  apportioning  the  cost, 
and  prescribing  the  manner  in  which  the  costs 
will  be  assessed,  Is  not  unconstitutional,  in  so 
far  as  it  gives  townships  of  the  first  class  the 
power  to  divide  the  township  into  sewer  dis- 
tricts and  provide  for  allemative  methods  of 
assessment  on  properties  benefited. 

3.  Same;— AsBESSUSKTS. 

Under  Act  Feb.  23,  1905  (P.  L.  22),  re- 
lating to  construction  of  sewers  and  drains, 
township  authorities  may  apply  the  foot-front 
rule  to  densely  populated  sewer  districts,  and  as- 
sess the  costs,  wnere  tiie  properties  are  of  a 
mral  character,  according  to  the  benefits. 

fEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
T«l.  36,  Municipal  Corporations,  §§  1109,  1118.] 

^*  SAM»— APPOINTMKNT  OT  VlEWEBS. 

Act  Feb.  23,  1905  (P.  L.  22),  providing  for 
the  construction  of  sewers  and  drains,  is  not 
unconstitutional  because  authorizing  the  town- 
ship commissioners,  instead  of  the  courts,  to 
appoint  the  viewers  to  ascertain  the  benefits  of 
the  sewer  improvements. 

5.  Same— Taxatioh  — Unifobmitt— Smcial 

Act  Feb.  23,  1905  (P.  L.  22),  providing  for 
the  creation  of  sewer  districts,  is  not  inviola- 
tion  of  Const,  art.  9,  {  1,  providing  that  all 
taxation  shall  be  uniform,  inasmuch  as  this  sec- 
tion refers  only  to  taxes  of  a  general  nature,  and 
does  not  apply  to  local  improvements. 

fEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
VOL  80,  Municipal  Corporations,  {  1003.] 

6.  MtrNTCIPAL    GOBPOBATIONB  —  Sewkb   Dib- 

Act*Feb.  23,  1905  (P.  L.  22),  providing  for 
the  constructioiii  of  sewer  districts,  does  not  ex- 
ceed the  general  powers  of  taxation  conferred 
on  the  Legislature. 

fEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
voL  36,  Municipal  Corporations,  i  1003.] 

7.  CowSTirnTiowAi,  Law— Retboaotive  Stat* 
una.   . 

Act  Feb.  23,  1905  (P.  L.  22),  providing  for 
the  creation  of  sewer  districts,  is  not  uncon- 
stitutional because  retroactive  as  to  a  town- 
ship which  has  already  paid  for  a  sewer  im- 
provement. 

8.  MUMICIPAL    COBFOBATIOIffl  —  SeWEB    DIS- 

TBicTS — Constitutional  Law. 

Act  Feb.  23,  1905  (P.  L.  ^,  providing  for 
the  creation  of  a  sewer  district,  is  unconsti- 
tutional in  so  far  as  it  it  authorizes  the  assess- 
ment of  benefits  where  a  sewer  passed  through 
private  lands. 

Appeal  from  Court  of  CommoD  Pleas,  Mont- 
gomery County. 

Bills  by  Joseph  W.  Anderson  and  others 
against  the  board  of  township  commissioners 
of  Lower  Merion  township.  Decrees  for  de- 
fendant, and  plaintiffs  appeaL    Affirmed. 


The  lower  court  (Swartz,  P.  J.,  and  Weand, 
J.)  filed  the  following  adjudication: 

"Lower  Merlon  Is  a  township  of  the  first 
class.  The  board  of  township  commlSBioners 
constructed  sewers  In  certain  sections  of  the 
township.  AssesBments  for  benefits  were  made 
under  the  act  of  February  23,  1005,  against 
properties  situate  in  said  sections  or  dis-  . 
trlcts  to  collect  the  cost  of  the  construction 
of  the  service  sewers.  The  several  bills  In 
>  equity  were  filed  by  property  owners  to  re- 
strain the  collection  of  the  assessmentB  made 
against  their  properties.  It  Is  contended  that 
the  asseBsments  are  lll^al  because  the  pro- 
ceedings under  which  they  were  made  are 
based  upon  an  act  of  assembly  that  Is  In 
conflict  with  the  Constitution  of  the  state; 
secondly,  that  the  sewers  constructed  were 
paid  for  by  loans  created  under  a  vote  of  the 
electors  of  the  township  and  by  an  ordinance 
of  the  commiSBloners,  and  that  such  action 
was  conclusive  against  any  further  assesB- 
ment  to  pay  for  the  construction  of  the  sew- 
ers ;  and,  thirdly,  that  the  metboda  Of  asseBS- 
ment  invoked  are  illegal,  and  cannot  be  en- 
forced even  if  the  properties  are  liable  to  as- 
sessment 

"In  our  findings  and  conclusions  we  have 
not  separated  the  cases.  Bills  Nos.  8,  9,  and 
16  relate  to  properties  located  within  the  lim- 
its of  the  third  sewer  district  Bill  No.  11 
relates  to  properties  located  either  In  the 
first  district  or  In  the  second  district  In  dis- 
tricts 1  and  2  the  assessments  are  made  In 
proportion  to  the  frontage  of  each  property 
abutting  on  a  sewer,  while  In  district  3  the 
assessment  against  each  property  Is  determin- 
ed by  viewers  appointed  by  the  board  of  town- 
ship commlBSIoners.  Where  the  findings  and 
conclusions  did  not  relate  to  all  the  bills, 
there  is  no  difficulty  In  referring  them  to 
the  proper  bill  when  we  keep  in  mind  the  two 
distinct  methods  of  assessments ;  the  one  the 
foot-front  rule,  and  the  other  assessment  by 
viewers  appointed  by  the  township  conuuts- 
sloners. 

"Findings  of  Facts. 

"(1)  Lower  Merion  is  a  township  of  the 
first  class,  and  became  such  in  the  year  1900. 

"(2)  On  AprU  16,  1902,  the  board  of  town> 
ship  commissioners  passed  an  ordinance  to 
establish  and  maintain  a  system  of  sewKs, 
culverts,  pipes,  and  drainage  to  dispose  of 
domestic  drainage  and  sewage  in  said  town- 
ship. A  system  of  sewers  was  designated  on 
plans  and  maps  and  was  subsequently  con- 
structed. The  work  was  completed  prior  to 
February  23,  1905,  but  within  six  months  of 
said  date.  The  action  of  the  township  com- 
missioners was  In  pursuance  of  the  authority 
conferred  upon  them  by  the  act  of  the  Gen- 
eral Assembly,  approved  May  24,  1901  (P.  L. 
294). 

"(3)  The  township  commissioners  ascertain- 
ed that  the  cost  of  the  sewer  system  would 
amount  to  more  than  2  per  centum  of  the 
last  preceding  assessed  valuation  of  taxable 
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property  In  said  township.  They  resolred  to 
submit  to  the  electors  the  question  whether 
an  indebtedness  of  $250,000  should  be  incur- 
red 'for  the  purpose  of  paying  the  cost  of 
constructing  a  system  of  sewers  and  drain- 
age In  said  township  as  heretofore  planned 
and  adopted,  Including  the  pumping  engines 
and  necessary  appurtenances.'  A  majority  of 
the  Totes  polled  In  the  whole  township  was 
in  favor  of  Incurring  the  said  Indebtedness. 
After  this  vote  of  the  electors,  the  township 
commlssionera  on  May  20,  1903,  accepted  the 
bids  of  the  contractors  for  the  constructicni  of 
a  portion  of  the  system  of  sewers.  Bonds 
were  Issued  for  the  purpose  of  securing  the 
loan  of  $250,000,  and  these  were  negotiated, 
and  the  money  was  realized  by  the  townablp 
eommiaslonera 

"(4  On  June  17,  1903,  the  board  of  town^ 
ship  commissioners  appropriated  $260,000,  or 
so  mnch  thereof  as  may  be  necessary,  to  the 
committee  on  health  and  drainage  for  the 
purpose  of  constructing  a  system  of  sewers 
for  said  township  in  accordance  with  an  ordi- 
nance passed  and  approved  April  16, 1902. 

"(6)  It  was  ascertained  that  the  loan  of 
$250,000  was  Inaufflcient  to  pay  for  the  pro- 
jected sewer  system,  and  on  June  1, 1901,  the 
board  of  township  commissioners  passed  an 
ordinance  anthorlzing  an  additional  loan  of 
$200,000  to  complete  the  sewer  system.  Bonds 
to  this  amount  were  also  negotiated,  and  on 
Jnly  20,  1901,  the  board  of  township  c(Hn- 
misaloners,  by  ordinance,  appropriated  $140,- 
000  out  of  said  second  loan,  to  the  committee 
on  health  and  drainage,  for  the  purpose  of 
sewer  construction. 

"(6)  The  entire  cost  of  the  sewer  system, 
including  pumping  stations,  receiving  tanks, 
and  discharge  pipes,  was  $424,741.75.  All  of 
this  sum  was  paid  or  provided  for  from  the 
proceeds  of  the  two  loans  aforesaid.  This 
sewer  system  so  constrncted  and  paid  for  is 
the  id^itical  system  now  in  use.  The  aaaeas- 
ments  in  controversy  are  for  benefits,  and  the 
commissioners  demand  from  the  property 
owners  the  payment  of  over  $300,000  of  the 
said  expenditure  of  $424,000. 

"(7)  By  ordinance  of  the  board  of  township 
commissioners,  property  owners  abutting  on 
said  sewers  could  be  required  to  connect  with 
and  use  the  sewers  of  the  township.  In  pur- 
suance of  said  ordinance  the  owners  of  prop- 
erty abutting  on  the  said  sewers  were  notified 
to  connect  their  respective  buildings  with  said 
sewers.  Failure  to  observe  the  order  sub- 
jected the  property  owner  to  certain  penal- 
ties. The  board  of  township  commissioners 
also  established  a  rate  of  annual  charges 
for  all  persons  who  connected  with  the  sew- 
ers. These  annual  sewer  charges  will  pro- 
duce an  amount  somewhat  in  excess  of  the 
cost  of  operating  and  maintaining  the  sewer 
system.  This  action  on  the  part  of  the  town- 
ship commissioners,  requiring  connections  and 
annual  rentals,  was  all  taken  prior  to  the 
passage  of  the  act  of  February  23,  1906  (P. 


L.  22),  and  the  action  was  taken  by  authority 
of  the  act  of  May  24,  1901  (P.  L.  294). 

"(8)  The  ordinance  providing  for  the  issu- 
ing of  the  bonds  also  states  that  'an  annual 
tax  is  hereby  levied  upon  the  taxable  prop- 
erty within  the  township  of  lower  Merlon 
as  the  same  shall  appear  by  the  assessment 
and  valuation  thereof,'  for  the  payment  of 
the  Interest  and  the  principal  of  said  bonds 
as  they  shall  matnre.  These  taxes  were  so 
levied  on  June  24,  1903,  and  June  1,  1904,  to 
cover  a  period  of  29  years,  during  which  time 
the  bonds  were  to  be  liquidated. 

"(9)  The  sewer  system  so  constrncted  va- 
der  the  act  of  May  24, 1901  (P.  I<.  294),  passed 
in  part  over  private  lands;  the  said  act  hav- 
ing given  the  authority  for  snch  constmction. 
The  act  also  provided  a  method  of  assessing 
the  damages  for  land  occupied  where  the  lines 
of  sewers  were  not  located  on  public  roads: 
The  court  of  conmion  pleas  was  to  appoint 
the  jury.  Several  juries  were  appointed  by 
said  court  to  assess  the  damages  for  injury 
to  private  property.  The  complainant  for  the 
estate  of  Wlstar  Morris  (Bill  No.  16)  had  a 
Jury  appointed,  and  the  jury  In  that  case 
awarded  damages  in  the  sum  of  $1,600.  The 
report  was  filed  on  Fd>raary  6, 1905 ;  that  la, 
before  the  passage  of  the  act  of  February 
28,  1906.  The  townsliip  oonrntiasionera  took 
an  appeal  from  the  award. 

"(10)  The  money  to  pay  for  the  entire 
system  of  sewers  was  In  the  hands  of  the 
township  commissioners  as  early  as  Jnly  20. 
1904,  when  the  last  appropriation  was  made 
to  the  committee  on  health  and  drainage. 
The  annual  rates  for  the  nse  of  the  sewos 
were  established  apparently  as  early  as  De- 
cember 2,  1903.  The  construction  of  the 
sewer  system  was  completed,  the  money  for 
its  cost  was  paid  or  provided  for,  and  Its 
operation  was  assured  by  the  enforced  con- 
nections and  the  rentals  for  Its  maintenance. 
This  was  the  condition  of  alfairs  for  some 
time  prior  to  February  23,  1905,  although  less 
than  six  months  Intervened  between  the  com- 
pletion of  the  system  and  the  date  Jnst 
named. 

"(11)  On  March  1,  1906,  an  ordinance  was 
passed  by  the  township  commissioners  la 
pursuance  of  the  act  of  the  Gteneral  Assem- 
bly of  February  23,  1905.  According  to  this 
ordinance,  there  Is  no  change  in  the  sewa 
system  in  the  slightest  degree,  either  in  con- 
struction or  operation;  but  liability  of  the 
property  owners  for  the  costs  of  construction 
Is  changed.  Under  the  new  ordinance  the 
cost  of  the  service  sewers,  $300,000,  Is  to 
be  paid  by  the  property  owners  benefited, 
while  under  the  original  proceedings  the 
entire  cost  was  placed  on  all  the  landowners 
within  the  township.  The  sewer  system 
embraces  about  5,300  acres  of  ground.  By 
the  new  ordinance  this  territory  is  divided 
into  three  sewer  districts.  No.  1  contains 
900  acres,  upon  which  1,086  houses  are  erect- 
ed.   No.  2  contains  900  acres,  and  about  247 
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honsee.  No.  8  (ontalns  3,600  acres,  aiid 
about  150  housfs.  In  sewer  districts  Nos.  1 
and  2  the  ordinance  proTldes  for  tbe  assess- 
ment according  to  tbe  foot-frontage  role. 
The  assessment,  however,  to  only  for  the 
cost  of  the  construction  of  service  sefwers; 
that  Is,  tbe  large  sewers  when  used  as  service 
■ewers  are  computed  at  tbe  cost  of  eight- 
Inch  branch  sewers.  No  charge  is  made  for 
main  sewers  not  used  as  service  sewers,  and 
no  charge  is  made  for  the  costs  of  the  pump- 
ing stations.  The  assessment  oasis  in  No.  1  is 
fl41,682,  while  tbe  whole  «.i>st  of  the  sewer 
system  chargeable  to  this  district  is  nearly 
$224,000.  The  aaiessment  basis  for  No.  2 
district  Is  $60,632,  while  the  cost  of  the  whole 
system  In  this  district  Is  ova-  $64,000.  In 
No.  1  district  the  dtflference  between  the  as- 
sessment basis  and  the  actual  cost  of  the 
system  Is  very  marked,  because  the  pumping 
stations,  tanks,  and  discharge  pipes  consti- 
tute a  large  part  of  the  whole  cost,  while  In 
aewer  district  No.  2  there  are  no  expenses 
of  this  character.  The  sewage  Is  carried  off 
by  gravity  alone.  In  sewer  district  No.  8 
tbe  ordinance  provides  for  an  assessment  ac- 
cording to  benefits;  these  benefits  to  be  de- 
termined by  viewers  appointed  by  tbe  board 
of  township  commissioners.  The  assessment 
basis  Is  $127,755;  tbe  whole  cost  $136,752. 

"(12)  In  sewer  district  No.  2  the  lines  of 
pipes  follow  tbe  streets,  and  do  not  pass  over 
private  land.  With  a  few  exceptions,  this 
Is  also  true  of  sewer  district  No.  1.  The  only 
deviation  from  the  streets  for  any  extended 
distance  occurs  where  a  line  of  pipes  runs 
through  lands  of  Joshna  L.  Bailey.  There  la, 
however,  no  assessment  for  this  line  over 
private  ground.  Mr.  Bailey  is  assessed  for 
tbe  sewer  line  on  Lancaster  avenue,  and  also 
for  the  line  on  Church  street  or  Llnwood 
avenue,  and  his  property  abuts  on  these 
streets.  The  same  is  true  where  a  line  of 
pipes  passes  over  a  section  of  the  Haverford 
College  grounds.  Tbe  college  is  not  assessed 
for  this  through  pipe  line,  but  is  assessed 
for  the  line  along  Railroad  avenue,  upon 
which  the  college  {rounds  abut  In  sewer 
.  district  No.  3  the  pipe  lines  ran  over  private 
property  at  nomerons  points.  In  many  cases 
where  tbe  line  runs  through  a  private  tract 
that  property  also  abuts  on  a  sewer  line  on 
a  street  In  some  cases,  however,  a  pipe  line 
passes  through  a  property  where  that  prop- 
erty does  not  have  a  sewer  line  on  a  street 
or  on  any  boundary  line  of  the  property. 
Properties,  whether  in  the  one  situation  or 
tbe  other,  were  assessed  for  benefits  by  view- 
ers appointed  by  the  board  of  township  com- 
missioners. 

"(13)  Tbe  properties  assessed  by  the  foot- 
front  rule  in  sewer  districts  1  and  2  are 
urban,  and  not  rural.  The  only  property 
used  for  farming  purposes  that  is  assessed 
in  No.  2  Is  the. Lodge  tract.  This  tract  has 
a  frontage  of  010  feet  on  Bala  avenue,  a  fine 
wide  street.  Tbe  property  Is  urban,  not- 
withstanding   its  present   use.    The   neigh- 


boring properties  to  the  east'  and  west  and 
on  the  opposite  side  of  the  avenue  are  urban. 
The  villages  of  Bala  and  Cynwyd  form  this 
sewer  district  There  are  no  farm  lands  In 
district  No.  1  abutting  on  any  sewer  line. 
The  villages  of  Rosemont,  Bryn  Mawr,  HaV'- 
erford.  and  Ardmore  constitute  this  sewer 
district  and  there  are  no  intervening  rural 
lands  between  the  end  of  one  of  these  vll' 
lages  and  the  l>eginning  of  the  next  The 
whole  territory  in  districts  Nos.  1  and  2  Is 
devoted  to  or  is  ripe  for  residential  purposes, 
although  some  of  the  owners  may  be  un- 
willing to  sell  presently.  Where  the  streets 
and  roads  are  not  lined  with  bnllt  up  bouses 
and  stores,  the  lands  are  devoted  to  fine  resi- 
dential homes,  ornamented  with  trees  and 
shrubbery,  and  enjoy  all  the  comforts  of  city 
homes,  so  far  as  water  pipes,  street  lights, 
police  and  fire  protection,  and  fine  streets 
are  concerned.  These  houses  are  occupied 
very  largely  by  business  and  professional  men 
engaged  dally  In  the  city  of  Philadelphia. 

"(14)  In  assessing  for  benefits  In  sewer  dis- 
tricts Nos.  1  and  2,  the  entire  cost  of  tbe 
sewer  service  in  each  district  was  divided 
by  the  whole  number  of  feet  of  sewer  front- 
age in  the  district,  and  the  quotient  was  tak- 
en as  the  benefit  per  foot  to  each  property 
owner  whose  land  abutted  on  the  sewa  sys- 
tem. By  this  computation  each  foot  of 
frontage  was  charged  a  benefit  of  90  cents. 
Apparently  the  computation  In  each  district 
produced  the  same  quotient  of  90  cents.  The 
natural  snrface  of  the  various  streets  is 
somewhat  irregular.  There  was  diversity  in 
the  conformation  of  the  ground,  and  upon 
some  streets  or  lines  the  sewer  trench  at  sec- 
tions was  more  than  30  feet  deep,  while  on 
other  streets  or  lines  tbe  depth  was  less  than 
3  feet  At  Thompson  street  the  trench  in 
parts  had  a  depth  of  32  feet  while  at  Wyom- 
ing avenue  the  depth  was  only  8.6  feet  la 
district  No.  2  tbe  trench  on  Bala  avenue  at 
some  points  had  a  depth  of  over  18  feet 
while  on  some  of  the  other  streets  the  depth 
did  not  exceed  4  or  6  feet  Necessarily  the 
sewer  cost  on  different  streets  was  very  dis- 
proportionate, even  where  the  sice  of  tbe 
pipes  is  the  same.  One  street  has  a  natural 
grade  in  tbe  right  direction  for  a  sewer;  an- 
other must  be  built  through  a  wrong  slope 
by  deep  excavation.  'A  ratio  cost  made  up 
of  the  average  of  these  is  not  an  accurate 
measure  of  any  one  of  them.'  Witman  v. 
City  of  Reading,  169  Pa.  875.  32  Atl.  92. 

"(15)  Certificates  have  been  presented  from 
the  clerks  of  the  townships  of  tbe  first  class 
throughout  the  commonwealth,  and  accord- 
ing to  these  certificates  there  Is  no  township 
of  tht  first  class  other  than  Lower  Merlon, 
in  which  a  system  of  sewers  or  drains  was 
finally  completed  within  six  months  of  Feb- 
ruary 23,  1905.  The  certificates  to  that  effect 
were  offered  in  evidence  from  20  townships 
of  the  first  class. 

"(16)  The  following  plaintiffs  are  owners 
of  properties  traversed,  by  s^wei 
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lines.  We  find  this  fact  from  the  evidence 
and  maps  before  us,  but  cannot  voucb  for 
the  absolute  correctness  of  our  finding,  as  the 
evidence  was  not  specially  directed  to  this 
Inquiry:  The  Oirard  Trust  Company,  trus- 
tees of  the  estate  of  Wistar  Morris,  deceas- 
ed; Bryn  Mawr  Hotel  Company,  Charles  E!. 
Mather^  Eulalle  W.  Leslie,  I.  Layton  Regis- 
ter, Mary  P.  Ashbrldge,  Rebecca  B.  Ash- 
brldge,  and  Lida  H.  Asbbrldge,  tenants  la 
commcH).  Some  of  the  complainants'  prop- 
erties may  abnt  on  private  roads  having 
sewers.  If  so,  tben  in  some  of  these  cases 
their  properties  may  not  abnt  upon  any  pub- 
lic highway  occupied  by  a  sewer  line. 

"Conclusions  of  Law. 

"(1)  Under  the  facts  as  found  by  us,  the 
properties  In  sewer  districts  1  and  2  are  of 
sncfa  a  character  and  situation  that  the  foot- 
front  rule  of  assessment  Is  fairly  applicable 
to  them. 

"(2)  To  charge  each  property  according  to 
the  average  cost  per  foot  frontage  In  the 
whole  sewer  district  Is  not  allowable  where 
the  cost  of  construction  of  one  branch  or 
line,  as  In  the  case  before  us,  Is  entirely  dis- 
proportionate with  the  cost  of  another  branch 
or  line.  As  this  was  the  method  used  by  the 
commissioners  in  applying  the  foot-front  rule, 
it  follows  that  the  assessments  In  districts 
Nob.  1  and  2  are  Incorrect  Some  properties 
are  charged  too  much,  while  others  are  not 
charged  enough. 

"(3)  The  assessment  of  benefits  by  viewers 
appointed  by  the  board  of  commissioners, 
against  properties  abutting  on  a  public  street 
or  highway.  Is  not  In  violation  of  any  provi- 
sion of  the  Constitution  of  the  state,  where 
the  benefits  are  assessed  for  service  sewers 
located  on  such  highways. 

"(4)  The  assessment  of  benefits  against 
properties  by  viewers  appointed  by  the  board 
of  township  commissioners,  where  a  sewer 
line  passes  over  private  property.  Is  Illegal. 
Such  assessment  must  be  made  by  a  jury 
appointed  by  the  court,  ns  the  assessment  In- 
volves damages  arising  under  the  exercise 
of  the  right  of  eminent  domain.  The  viewers 
appointed  by  the  board  of  commissioners  did 
more  than  assess  benefits.  They  declare: 
'Where  said  sewer  extends  through  private 
property,  we  have  given  due  consideration 
to  the  question  of  possible  damage  to  such 
property  caused  by  the  construction  of  the 
sewer  and  have  weighed  carefully  the  ad- 
vantages and  disadvantages  thereof.' 

"(5)  The  Legislature  has  the  power  and 
authority  to  Impose  a  tax  or  municipal  as- 
sessment for  sewer  benefits  special  to  the  prop- 
erty in  townships  of  the  first  class,  altbough 
the  Improvement  for  which  the  tax  Is  as- 
sessed was  made  before  the  law  was  enacted 
which  gives  the  right  to  assess  the  tax. 

"(6)  The  act  of  February  23,  1905,  Is  not 
unconstitutional  as  to  its  retroactive  feature, 
even  if  it  be  a  fact  that  this  feature  will  not 
tpply  to  any  sewer  system  fully  completed 


other  than  the  one  in  the  township  of  Lower 
Merlon. 

"(7)  The  act  of  February  23,  1905,  is  ap- 
plicable to  the  sewer  constmctimi  la  Low«: 
Merlon  township,  although  the  work  was  com- 
pleted and  paid  for  before  the  passage  of 
the  said  act  of  1905.  The  provisions  of  the 
act,  to  the  extent  that  they  were  used  or  ap- 
plied in  the  assessment  of  benefits,  are  not 
unconstitutional,  but  the  foot-front  rule  was 
not  properly  applied,  and  the  viewers  ap- 
pointed by  the  commissioners  had  no  au- 
thority under  the  act  to  malte  the  assessments 
as  they  were  made  In  those  cases,  where  the 
sewer  lines  passed  over  private  lands.  Tlie 
act  does  not  confer  upon  the  viewers  ap- 
pointed by  the  commissioners  the  right  to  as- 
sess damages  where  the  Ismd  Is  taken  under 
the  right  of  eminent  domain. 

"(8)  We  conclude  that  the  following  de- 
crees and  orders  should  be  made  In  the  sever- 
al proceedings :  And  now,  after  due  consider- 
ation, it  Is  ordered;  adjudged  and  decreed 
that  the  bill  filed  by  Joseph  W.  Anderson  and 
others,  being  No.  9,  June  term,  1905,  I>e  dis- 
missed, at  the  cost  of  the  plaintifTs.  It  is 
ordered,  adjudged,  and  decreed  that  the  de- 
fendant commissioners  be  enjoined  from  pro- 
ceeding In  any  manner  whatever  for  the  col- 
lection of  any  assessments  set  out  In  the  pro- 
ceedings against  any  of  the  properties  of  the 
plaintlfrs  in  bill  No.  8,  June  term,  1905, 
where  the  sewer  line  passes  over  or  traverses 
the  private  lands  of  any  plalntlCT,  and  the 
liens  filed  against  such  properties  are  hereby 
declared  null  and  void  and  are  stricken  from 
the  record.  The  defendant  is  directed  to 
pay  the  costs  of  the  proceedings  under  this 
bill.  It  Is  ordered,  adjudged,  and  decreed 
that  the  assessments  made  against  the  prop- 
erties of  plalntlflCs  in  bill  No.  11,  June  term. 
19(^,  were  made  upon  an  improper  basis  of 
assessment,  and  each  plaintiff  Is  allowed  to 
show  in  any  proceeding  to  collect  the  assess- 
ment that  his  property  Is  charged  more  by 
the  commisslcmers'  mode  of  assessment  than 
Its  proper  share  for  the  sewer  In  front  of  it. 
The  defendant  Is  directed  to  pay  the  costs 
of  the  proceedings  under  this  bill.  It  Is 
ordered,  adjudged,  and  decreed  that  the 
defendant  commissioners  be  enjoined  fr«Hn 
proceeding  In  any  manner  whatsoever  for  the 
collection  of  the  assessment  set  out  In  the 
bill  of  the  Girard  Trust  Company,  trustees  of 
the  estate  of  Wistar  Morris,  deceased,  bill 
No.  16,  June  term,  1906,  and  the  lien  filed 
against  the  property  of  said  estate  Is  here- 
by declared  null  and  void,  and  Is  stricken 
from  the  record,  and  the  defendant  is  di- 
rected to  pay  the  costs  in  this  proceeding. 
On  exceptions,  the  court  entered  the  follow- 
ing final  decree:  And  now,  October  29,  1906, 
the  request  for  additional  findings  is  refused, 
the  exceptions  filed  In  each  case  are  dis- 
missed, and  It  is  now  ordered,  adjudged,  and 
decreed,  after  due  consideration  and  delibera- 
tion, that  the  assessments  made  against  the 
properties  of  the  plaintiffs  In  bill  No.  11,  June 
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term,  1905,  were  made  upon  an  Improper  basis, 
and  each  plaintiff  must  be  allowed  to  show  In 
any  proceeding  on  the  Hen  or  other  proceeding 
to  collect  the  assessment  that  his  property  Is 
charged  more  by  the  commissioners'  mode  of 
assessment  than  Its  proper  share  for  the  cost 
of  tbe  constmctlCMi  of  the  sewer  In  front  of 
It.  Tbe  coats  to  be  paid  by  the  defendant" 
Argued  before  MITCHELL,  G.  J.,  and 
FELL.  BROWN,  MBSTREZAT,  and  STEW- 
ART, JJ. 

Wm.  RIgbter  Flsber,  John  O.  Johnson, 
Montgomery  Evans,  Townsend,  EUlIott  ft 
Townsend,  Louis  M.  Chllds,  Wanger  ft  Knipe, 
George  Vaux,  Jr.,  W.  W.  Montgomery,  and 
George  S.  Graham,  for  appellants.  Rowland 
Evans  and  James  Alcom,  for  appellee. 

MESTREZAT,  J.  These  several  cases  were 
heard  at  the  same  time  and  decided  by  the 
court  below  In  one  opinion,  and  we  will  dis- 
pose of  them  in  tbe  same  way.  Tbe  ques- 
tions raised  on  the  record  have  been  so  satis- 
factorily considered  and  determined  by  the 
trial  court  that  we  rest  our  decision  upon  its 
conclusion.  The  questions  have  all  been  sub- 
stantially passed  upon  by  this  court,  as  will 
appear  by  the  auttaorltles  cited  In  the  opinion 
of  the  court  tielow.  It  would  serve  no  good 
purpose  to  discuss  the  questions  at  length 
which  have  been  adjudicated  in  those  cases. 

The  many  assignments  of  error  filed  by 
tbe  property  owners  raise  substantially  the 
one  question — the  constitutionality  of  the 
act  of  February  23,  1905  (P.  L.  22),  and  of 
the  ordinance  enacted  under  its  authority 
by  the  board  of  township  commissioners  of 
Lower  Merlon  township.  In  many  respects 
wherein  the  constitutionality  of  the  act  is 
attacked,  it  is  almost  Identical  in  language 
with  that  part  of  the  act  of  May  23,  1889  (P. 
L.  27T),  relating  to  sewer  construction  and 
assessments  in  cities  of  the  third  class,  wliich 
has  been  considered  and  sustained  by  this 
court,  as  numerous  cases  will  disclose. 
Townships  of  tbe  first  class  were  created 
by  the  act  of  April  28,  1890  (P.  L.  104),  and 
this  court  sustained  the  authority  of  the  Leg- 
islature In  making  the  classification.  Com- 
monwealth V.  Blackley,  108  Pa.  372,  47  Atl. 
1104.  Tbe  General  Assembly  may  legislate 
upon  any  municipal  function  relating  to  that 
class  of  townships,  and  it  will  not  offend  tbe 
constitutional  prohibition  against  special  or 
local  legislation.  Reeves  v.  Traction  Co.,  152 
Pa.  153,  25  Atl.  516;  Commonwealth  v. 
Guthrie,  203  Pa.  200,  62  Atl.  254.  The  act 
of  1905,  which  Is  attacked  In  these  proceed- 
ings, deals  with  a  subject  proper  for  .munic- 
ipal regulation,  and  is  therefore  within  the 
legislative  province.  There  are,  it  is  true, 
some  features  of  the  act  of  1905  which  can- 
not be  sustained,  as  pointed  out  In  tbe  opin- 
ion of  the  court  below;  but  they  are  not  so 
interwoven  with  the  balance  of  the  act  that 
they  render  the  whole  statute  unconstitution- 
al and  void.  The  third  clause  of  section  7 
(page  lOQ  of  the  act  of  April  28,  1899,  con- 


ferred upon  the  board  of  commissioners  the 
authority  to  establish  a  system  of  sewers 
and  drainage  and  to  require  connection  to 
be  made  with  such  sewers,  and  also  made 
provision  for  tbe  construction,  maintenance, 
and  repair  of  tbe  sewers  in  whole  or  any 
part  by  an  equitable  assessment  upon  the 
properties  benefited.  In  such  manner  as  might 
be  prescribed  by  ordinance.  The  act  of  May 
24,  1901  (P.  L.  294),  amendatory  of  this 
clause  of  section  7  of  the  former  act  omitted 
the  provision  authorizing  the  cost  of  tbe  sew- 
«■  to  be  charged  on  the  property  benefited, 
but  conferred  power  on  the  township  to  enter 
on  private  lands  for  tbe  construction  of 
sewers.  The  act  of  February  23,  1005,  re- 
stores the  power  of  the  townships  to  assess 
tbe  cost  of  tbe  sewer  on  tbe  properties  bene- 
fited. Legislation,  therefore,  bearing  upon 
townships  of  the  first  class,  has  conferred 
upon  such  townships  tbe  power  and  authority 
of  other  municipalities  In  regard  to  the  con- 
struction and  maintenance  of  sewers,  as  well 
as  providing  for  the  expenses  necessarily  in- 
curred for  the  purpose.  As  suggested  above, 
the  creation  and  maintenance  of  a  sewer  sys- 
tem for  a  municipality  is  clearly  a  municipal 
function,  and  hence  the  Legislature  may  con- 
fer authority  for  tbe  purpose  on  a  class  of 
municipalities  without  impinging  the  Con- 
stitution. 

As  we  have  said,  the  act  under  considera- 
tion is  very  similar  to  former  legislation  on 
the  same  subject  enacted  for  cities  of  the 
third  class.  We  have  ruled  that  It  Is  within 
the  province  of  the  Legislature  to  authorize 
tbe  division  of  tbe  territory  of  a  municipali- 
ty Into  sewer  districts  and  provide  for  alter- 
native methods  of  assessment  See  Oil  City 
V.  Oil  City  Boiler  Works,  152  Pa.  348,  25  Atl. 
549.  We  think  it  quite  clear  that  there  Is 
a  necessity  for  such  division  in  townships  of 
the  first  class,  much  more  than  in  boroughs 
and  In  cities.  Part  of  the  township  may  be 
sparsely  settled  and  needing  no  system  of 
sewers,  while  other  parts  of  it  may  be  dense- 
ly populated,  as  mucn  so  as  a  borough  or 
city,  and  needing  a  system  of  sewers  and 
drainage.  If  the  Legislature  can  confer  ao- 
tbority  upon  the  councils  of  boroughs  and 
cities  to  make  such  divisions,  it  Is  quite  ap- 
parent we  think,  ttiat  it  can  confer  a  like 
authority  upon  the  commissioners  of  a  first- 
class  township.  In  the  cases  before  us,  tbe 
court  has  found  tbat  the  whole  territory  in 
sewer  districts  Nos.  1  and  2  is  devoted  to  or  is 
ripe  for  residential  purposes,  and  tliat  the 
Inhabitants  enjoy  all  the  comforts  of  city 
homes.  The  properties  in  these  districts 
were  held  to  be  subject  to  the  foot-front  rule 
of  assessment  On  the  other  hand,  the  court 
found  that  sewer  district  No.  3  was  rural  and 
not  thickly  populated,  and  held  that  it  wai| 
proper  to  assess  the  property  in  that  district 
according  to  the  benefits  derived.  Tbe  court, 
therefore,  in  both  Instances,  followed  th« 
well-established  rule  announced  by  this  court 
that  the  foot-front  rule  is  appIieabtevtevW^R> 
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erty  sitnated  !n  a  city  or  other  densely  popu- 
lated community,  and  tliat  the  rural  proper- 
ties must  be  assessed  according  to  the  bene- 
fits derived  from  the  improvement. 

The  property  cwners  also  contend  that,  the 
I^eglslature  could  not  authorize  the  commis- 
sioners to  appoint  viewers  to  ascertain  the 
benefits  accruing  from  the  improvement,  hut 
the  appointment  of  such  viewers  must  be 
made  by  the  court.  This  provision  of  the 
act  of  1905,  however,  is  sustained  by  Com- 
monwealth V.  Woods,  44  Pa.  113,  as  well  as 
by  later  decisions  of  this  court  In  the 
Woods  Case,  the  court  hdd  an  act  of  assem- 
bly to  be  constitutional  which  authorized  the 
councils  of  Pittsburg  to  construct  sewers  In 
the  streets,  and  to  appoint  three  viewers  to 
levy  and  assess  the  cost  upon  the  property 
benefited  and  to  make  report  thereof  to  the 
city  councils,  and  provided  that  the  assess- 
ment, when  approved  by  the  councils,  should 
be  a  Hen  on  the  property  assessed.  An  ap- 
propriate ordinance  was  passed  to  carry  ont 
the  provisions  of  the  act  of  assembly.  In 
delivering  the  opinion  In  that  case,  Mr.  Jus- 
tice Read,  quoting  from  Oanlt's  Appeai,  33 
Pa.  94,  says  (page  100):  "States  and  cities 
cannot  exist  without  taxation.  The  time, 
the  mode,  and  the  manner  of  taxation  are 
committed  altogether  and  exclusively  to 
the  legislative  discretion."  The  decisions  in 
that  case  and  In  Oil  City  ▼.  Oil  City  Boiler 
Works,  152  Pa.  348,  25  Ati.  649,  and  Winter 
V.  City  of  Reading,  15  Wkly.  Notes  Cas.  329, 
also  meet  the  objection  of  the  property  own- 
ers that  the  act  should  have  provided  for  an 
appeai  from  the  assessment  made  by  the 
board  of  viewers. 

It  Is  contended  by  the  property  owners 
t)iat  the  act  offends  against  article  9,  8  1, 
of  the  Constitution,  which  provides  that  all 
taxation  must  "be  uniform  upon  the  same 
class  of  subjects,  within  the  territorial  lim- 
its of  the  authority  levying  the  tax,  and  shall 
be  levied  and  collected  under  general  laws." 
That  contention,  however,  la  without  merit, 
for  the  reason  that  we  have  held  time  and 
again  that  this  section  of  the  Constitution 
has  no  application  to  assessments  for  local 
Improvements.  In  the  many  decisions  on 
the  subject,  it  has  uniformly  been  ruled  that 
this  section  refers  only  to  such  taxes  as  are 
of  a  general  nature,  and  does  not  apply  to 
such  as  are  levied  for  local  Improvements. 
It  Is  also  suggested  that  the  act  exceeds  the 
general  powers  of  taxation  conferred  upon 
the  Legislature,  and  its  ellect  is  (o  confiscate 
private  property.  In  violation  o'  the  restric- 
tions JOt  the  Declaration  of  Rights.  But  this 
position  finds  nothing  to  sustain  It  In  the 
numerous  cases  of  this  court  cited  by  coun- 
sel for  that  purpose.  None  of  those  cases 
decide  that  the  Legislature  does  not  have 
the  power  to  authorize  a  municipality  to  con- 
struct a  necessary  sewer  system  and  impose 
the  cost  uDor  the  abutting  property  owners 
according  to  the  benefits  derived  from  the  Im- 
provement   That  lb  the  extent  of  the  authori- 


ty conferred  by  the  act  of  1905  on  the  board 
of  commissioners  of  townships  of  the  first 
class.  It  ia  strictly  within  the  rule  estab- 
lished by  oar  decisions,  which  requires  the 
assessment  to  be  made  on  the  basis  that  the 
benefits  are  local  and  essentially  peculiar  to 
the  property  assessed,  and  that  the  limit  of 
the  benefits  Is  the  limit  of  the  taxing  power. 
It  has  been  suggested,  although  there  is 
no  argument  In  sui^ort  of  it  In  the  printed 
brief,  that  the  statute  as  applied  to  Lower 
Merlon  township  is  retroactive,  and  that  as 
the  township  bad  paid  for  the  improvement 
the  Legislature  could  not  authorize  the  com- 
missioners to  collect  the  cost  of  the  sewer 
off  the  owners  of  the  property  benefited  by 
the  Improvement  The  learned  court  below 
has  fully  answered  this  contention  in  the 
opinion  filed.  In  City  of  Chester  ▼.  Black, 
18^  Pa.  568,  571,  19  AtL  276,  6  L.  R.  A.  802, 
It  iB  said:  "The  principle  has  been  repeated- 
ly recognized  In  this  state  that,  where  the 
Legislature  has  antecedent  power  to  author- 
ize a  tax.  It  can  cure,  by  retroactive  law,  an 
Irregularity  or  want  of  authority  In  levying 
It  though  thereby  a  right  of  action  which 
had  been  vested  In  an  individual  should  be 
divested.  •  •  •  The  constitutionality  of 
this  kind  of  legislation  is  not  open  to  objec- 
tion." In  Magee  v.  Commonwealth,  46  Pa. 
858,  It  was  held  that  an  act  of  assembly  was 
constitutional  which  authorized  the  city  coun- 
cils of  Pittsburg  to  grade  and  pave  the 
streets  and  to  collect  the  cost  and  expense 
from  the  owners  of  lots  abutting  thereon, 
by  an  equal  assessment  upon  the  front  foot 
of  each  owner,  and  providing  for  the  ap- 
pointment of  appraisers  to  value  and  ap- 
praise the  paving,  the  cost  of  which  bad 
been  paid  or  assumed  by  the  city.  In  that 
case  one  of  the  points  for  Instruction  sub- 
mitted by  the  defendant,  and  which  this  court 
held  was  rightly  refused,  was  the  follow- 
ing: "That  if  the  Jury  believe  that  the  city 
of  Pittsburg  has  paid  for  the  paving  for 
which  this  suit  is  brought  and  that  said  pay- 
ments  were  made  from  moneys  collected  by 
general  taxation,  and  that  the  property  to  be 
subject  to  the  Hen  here  was  assessed  and 
taxed  for  said  purpose,  and  that  the  amount 
so  assessed  was  paid,  the  plaintiff  cannot  re- 
cover." In  re  Beechwood  Avenue,  194  Pa.  86, 
45  Atl.  127,  was  an  appeal  by  a  property  own- 
er from  the  order  of  the  qourt  below  con- 
firming a  report  of  viewers  appointed  to  as- 
sess damages  for  Improving  Beechwood  ave- 
nue, in  the  city  of  Pittsburg.  One  of  the 
exceptions  to  the  report  of  viewers,  filed  by 
appellant  and  overruled  by  the  court  is  as 
follows:  "The  cost  of  said  Improvement  haa 
been  provided  for  by  city  bonds  payable  by 
taxpayers  generally,  and  the  present  assess- 
ment amounts  to  double  taxation,  and  Is 
unjust  inequitable,  and  Illegal."  In  sustain- 
ing the  position  of  the  court  below,  Mr.  Chief 
Justice  Stcrret  said  (page  91  of  194  Pa.,  page 
129  of  45  Atl.) :  "It  is  a  grave  error  to  as- 
sume that  the  cost  of  the  Improvement  should 
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be  paid  oQt  of  the  proceeds  of  tbe  loan  creat- 
ed by  the  cltr  for  the  purpose  of  enabling  It 
to  meet  deficiencies  that  will  arise  in  cases 
where  property  fronting  on  improTements  of 
the  same  kind  will  be  but  slightly  benefited, 
relatively,  and  the  city  will  be  obliged  to  pay 
nearly  all,  or  at  least  a  very  consldernble 
part,  of  the  costs  and  expenses  of  such  lm< 
provements.  In  providing  the  fnnd  referred 
to,  it  was  never  Intended  by  the  city  to  re- 
lieve from  assessments  for  'special  benefits' 
any  property  fronting  on  her  newly  Improved 
streets,  avennes,  or  boulevards  that  may  be 
actually  benefited  specially,  that  is,  benefited 
over  and  above  the  general  benefit  accruing 
to  It  in  Gommcm  with  other  property  In  the 
vicinity  of  such  Improvements."  Here  the 
complaining  property  owners  are  In  error  in 
thinking  that  the  sewer  system  constructed 
by  tbe  township  Is  a  general  public  Improve- 
ment, and  that  therefore  they  should  not  be 
required  to  contribute  for  tbe  benefits  they 
have  received  from  the  Improvement  The 
township  was  divided  into  sewer  districts, 
and  tbe  improvements  were  in  those  dis- 
tricts, and  hence  were  local  to  that  part  of 
tbe  territory  embraced  In  the  whole  town- 
ship. Those  districts  were  tbe  territory  ac- 
commodated by  tbe  improvement,  and,  being 
local,  may  be  paid  for  by  the  abutting  prop- 
erty owners. 

The  learned  court  below  was  clearly  right 
in  refusing  to  sustain  'the  legislation  in  so 
far  as  it  authorizes  the  assessment  of  benefits 
where  the  sewer  had  passed  through  private 
lands.  In  such  cases  the  land  is  taken,  in- 
jured, or  destroyed  by  virtue  of  the  power  of 
eminent  domain,  and  In  the  assessment  of 
damages  the  owner  cannot  be  deprived  of  bis 
constitutional  right  to  demand  a  trial  by 
Jury.  We  tail  to  see  that  tbe  act  of  1906  de- 
prives the  complaining  landowners  of  any 
constitutional  right  Taxation  Is  a  legitimate 
burden  Imposed  upon  the  property  owner,  and 
be  must  submit  to  It  when  he  Is  not  discrim- 
inated against  In  behalf  of  others  similarly 
situated.  If  the  property  owners  of  town- 
ships of  the  first  class  believe  that  the  method 
adopted  by  the  act  Of  1905  for  meeting  the 
expenses  incurred  In  constructing  and  main- 
taining sewer  systems  Imposes  unjust  or  un- 
equal taxation,  tbelr  relief  must  come  from 
tbe  legislative,  and  not  tbe  Judicial,  d^art- 
ment  of  the  government 
.  Tbe  as8ignmen;ts  of  error  In  each  of  tbe 
four  appeals  are  overruled,  and  the  decree  In 
eacb  case  Is  affirmed. 


(218  Pa.  100) 

LODCHHEIM  et  al.   v.   CITY  OF  PHILA- 
DELPHIA et  al. 

(Supreme  Court  of  Pennsylvania.     May  6, 
1907.) 

MuHiciFAi.  CoapoBATioifs— CoRTBAOTS— Let- 

TINO  TO  LOWVST  BiDDKB. 

The  municipal  authorities  have  no  power 
to  enter  into  private  negotiation  with  a  success- 
ful  bidder   for  a  city   contract,   whereby   the 
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terms  of  the  competltlva  bids  are  so  modified 
that  the  saccessful  bidder  becomes  in  fact  the 
lowest  bidder,  in  view  of  Act  May  23,  1874 
(P.  L.  230),  providing  that  all  work  and  ma- 
terials required  by  tbe  city  shall  be  given  to  tbe 
lowest  responsible  bidder. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  36,  Municipal  Corporations,  §§  861,  862.] 

Appeal  from  Court  of  Common  Pleas, 
Philadelphia  County. 

Action  by  Jerome  H.  Louchheim  and 
Walter  C.  Louchheim  against  the  city  of 
Philadelphia  and  others.  From  a  decree  dis- 
solving a  special  Injunction,  plaintiffs  ap- 
peal.   Beversed. 

Argued  before  MITCHELL,  O.  J.,  and 
FELL,  BROWN,  MESTRE5ZAT,  POTTER, 
EILKIN,  and  STEWAET,  JJ. 

M.  Hampton  Todd  and  Samuel  K.  Louch- 
heim, for  appellants.  Ernest  Lowengrund, 
James  Alcorn,  Asst  City  Sol.,  and  John  L. 
Klnsey,  City  Sol.,  for  appellees. 

BLKIN,  J.  Tbe  appellants  seek  to  restrain 
the  aiq>ellees  by  Injunction  from  ^ecuting 
add  delivering  a  contract  for  filter  materials 
and  collectors  for  the  Torresdale  filters  to 
tbe  firm  of  Norcross  &  Bldmunds.  While  the 
appeal  raises  several  questions  of  a  collateral 
nature,  on  which  we  express  no  opinion,  the 
decisive  question  involved  is  one  of  law 
and  within  narrow  limits.  In  1005  the  then 
director  of  public  works  advertised  for  bids 
for  the  furnishing  of  filtering  materials  and 
collectors  for  the  Torresdale  filters,  and  on 
September  6th  of  that  year  bids  were  re- 
ceived tiom  seven  different  bidders.  They 
were  opened  by  the  director  In  the  presence 
of  the  bidders,  and  scheduled  according  to 
the  usual  method  of  the  department  It  was 
determined  that  the  three  lowest  bidders, 
calculated  upon  the  estimate  of  the  materials 
to  be  furnished,  were  as  follows:  Pepper  ft 
Bowie,  $310,996.05;  Jerome  H.  Louchheim, 
$328,194.48;  Norcross  &  Edmunds,  $336,589.42. 
In  the  formal  notice  to  bidders  it  was  sug- 
gested that  bids  by  letter,  or  on  detached 
sheets  not  forming  part  of  the  printed  pro- 
posal and  spedfications,  would  not  be  con- 
sidered formal,  and  that  incomplete,  condi- 
tional, or  obscure  proposals  could  be  reject- 
ed. The  evident  purpose  of  the  notice  was  to 
put  all  bidders  on  an  equality  so  that  open 
and  honest  competition  should  obtain  In  the 
awarding  of  the  contract  On  December  9, 
1905,  Pepper  ft  Bowie,  with  the  consent  of 
tbe  city,  withdrew  their  bid,  and  were  no 
longer  considered  competitors.  All  of  the 
other  bidders,  with  the  exception  of  Norcross 
&  EJdmunds  and  Louchheim,  had  tbelr  re- 
spective certified  checks  returned  to  them 
and  retired  from  the  competition.  Louch- 
heim was  the  lowest  bidder,  and,  as  the  teth 
tlmony  shows,  frequently  requested  the  di- 
rector to  take  action  on  the  bids  submitted, 
and  award  the  contract  The  director  -who 
had  advertised  for  and  received  the  bids  re- 
signed on  March  6,  1906,  and  his  successor 
in  office  then  took  up  tbe  question  of  awaidk  ^ 
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Ing  the  contract  After  some  n^otlatlona 
between  the  director  and  the  flrm  to  which 
the  contract  was  awarded,  the  original  bid 
submitted  In  September,  1905,  was  modified, 
and  the  contract  was  awarded  to  them  for  a 
sum  amounting  on  the  estimate  of  materials 
to  be  furnished  to  $302,936.33.  The  bid 
when  thus  reduced  was  lower  than  that  of 
liOuchheim. 

The  learned  counsel  for  appellants  contend 
that  ubder  these  facts  there  was  no  such 
open  competitive  bidding  when  the  award 
was  made  as  Is  required  by  the  act  of  as- 
sembly and  the  municipal  ordinances.  The 
act  of  May  23,  1874  (P.  I*  280),  provides  that 
all  work  and  materials  required  by  the  dty 
shall  be  furnished  under  contract  to  be  given 
to  the  lowest  responsible  bidder  under  such 
regulations  as  shall  be  prescribed  by  ordi- 
nance. The  city  councils,  in  order  to  make 
effective  the  legislative  requirement,  passed 
the  ordinances  of  May  10,  1876,  July  6,  1877, 
and  December  26,  1882,  in  which  It  was 
ordained.  In  substance,  that  when  work, 
materials,  and  supplies  are  required  for  the 
city,  bids  shall  be  asked  for  by  advertise- 
ment, and  when  received  they  shall  be  open- 
ed and  the  contract  awarded  to  the  lowest 
responsible  bidder  in  the  i^esence  of  the  head 
of  the  department  It  Is  perfectly  clear  that 
the  legislative  and  municipal  intent  is  the 
awarding  of  such  contract  was  that  there 
should  be  open  and  honest  competition  In 
order  that  fair  prices  should  be  secured,  and 
the  city  protected  from  collusive  bidding, 
as  well  as  favorite  bidders.  This  rule  was 
announced  in  Mazet  T.  Pittsburg,  137  Pa. 
548,  20  Atl.  693,  in  which  Mr.  Justice  Sterrett 
who  delivered  the  opinion  of  the  court  said: 
"It  cannot  be  doubted  that  the  true  intent  of 
the  act  of  1874,  and  the  ordinances  passed 
In  pursuance  thereof,  regulating  the  award- 
ing of  public  contracts,  is  to  secure  to  the 
city  the  benefit  and  advantage  of  fair  and 
Just  competition  between  bidders,  and  at  the 
same  time  close,  as  far  as  possible,  every 
avenue  to  favoritism  and  fraud  in  its  varied 
forms."  This  is  a  wise  and  wholesome  rule 
which  should  always  prevail  in  the  letting  of 
such  contracts.  In  the  present  case  the  con- 
tract, it  is  true,  was  awarded  at  a  sum  be- 
low the  lowest  bidder  In  the  open  competi- 
tion, but  it  was  BO  clearly  the  result  of 
private  negotiations  between  the  director  and 
the  successful  contracting  firm,  without  re- 
gard to  the  conditions  of  the  open  competi- 
tive bidding  and  the  requirements  of  the  act 
of  assembly  and  the  municipal  ordinances, 
that  the  award  cannot  be  sustained  without 
striking  down  ail  those  safeguards  which  the 
Legislature,  the  courts,  and  the  city  have 
thrown  around  the  letting  of  these  con- 
tracts. If  the  director  had  the  power  to  en- 
ter into  private  negotiations  with  a  contract- 
ing firm  for  the  purpose  of  reducing  Its  orig- 
inal bid  submitted  at  the  time  of  the  open 
competition,  it  would  necessarily  follow  that 
be  would  have  the  same  power  to  allow  the 


bidder  to  increase  the  amount  of  Us  bid  sub- 
mitted at  the  public  letting.  If  such  a  rule 
is  to  be  established.  It  must  be  held  to  work 
both  ways;  and  this  would  lead  to  favoritism 
and  fraud  In  its  varied  forms  which  the 
courts  have  said  must  not  be  allowed.  It  is 
obvious  that  such  a  rule  would  lead  to  a  dis- 
regard of  those  wholesome  limitations  which 
the  Legislature  and  the  courts  have  imposed 
on  the  awarding  of  contracts  under  the  act 
of  1874,  and  would  submit  this  whole  ques- 
tion to  the  discretion  of  the  director.  We  do 
not  doubt  that  the  director  in  this  instance 
acted  in  entire  good  faith,  and  did  what  be 
believed  to  be  for  the  best  interests  of  tbe 
city;  but  the  question  involved  is  not  one 
of  good  faith  on  the  part  of  the  head  of  the 
department  but  of  power  in  that  official  In 
the  exercise  of  his  discretion  to  disregard  the 
plain  mandate  of  the  law.  There  was  only 
one  safe  rule  to  follow  in  this  case,  and  that 
was  to  observe  the  requirements  of  the  stat- 
utes and  tbe  ordinances  regulating  the 
awarding  Of  the  contract  Private  negotia- 
tions between  a  director  and  a  successful 
bidder  through  which  the  terms  and  condi- 
tions of  the  competitive  bids  are  modified  or 
changed,  resulting  either  to  the  advantage  or 
disadvantage  of  the  city,  are  not  within  the 
spirit  and  purpose  of  the  law.  The  proper 
method  for  the  director  to  have  pursued.  If 
convinced  that  the  best  Interests  of  the  city- 
demanded  it,  was  to  set  aside  all  of  the  bids, 
readvertlse,  and  secure  another  open  com- 
petitive bidding,  when  all  of  the  bidders 
would  have  been  on  an  exact  equality.  We 
therefore  hold  that  the  contract  was  not 
awarded  according  to  law,  and  sustain  this 
bin  for  that  reason. 

In  deciding  that  the  contract  was  im- 
providently  awarded,  it  must  not  be  under- 
stood to  indicate  that  it  should  have  been 
awarded  to  any  other  bidder,  for  clearly  the 
director  had  the  power,  If  the  facts  warrant- 
ed it  to  set  aside  all  bids,  but  this  question 
is  not  before  us,  and  we  express  no  opinion  on 
It  This  view  of  tbe  law  being  conclusive  of 
the  controlling  question  raised  by  this  appeal, 
it  Is  unnecessary  to  discuss  other  assignments 
of  error. 

Decree  reversed,  and  record  remitted  to  the 
court  below,  with  instructions  to  make  the 
injunction  permanent  as  prayed  for,  unless 
cause  be  there  shown  why  such  decree  should 
not  be  made. 


(218  Pa.  SS) 
NORRIS  et  ux.  v.  DELAWARE,  I*  4  W.  R. 
CO.  et  al. 

(Supreme  Court  of  Pennsylvania.    May  6, 1907.) 

1.  Taxation— Tax   Saus  —  DEScairnoi*   of 
Pbopkbtt. 

The  assessment,  the  return  by  the  collector, 
and  the  conveyance  by  the  treasurer  should  suf- 
ficiently describe  the  property  sold  at  tax  sale, 
so  that  the  record  will  identify  and  disclose  the 
property  taxed  and  sold. 
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8.  SiiiicB— Desobiftior  iir  Assxssuent. 

An  owner  of  certain  coal  lands  had  been 
dead  more  than  nine  yeara  before  an  assessment 
thereon,  and  a  severance  of  the  surface  and  the 
mineral  estate  had  talten  place  15  years  prior 
to  that  time.  Held,  that  a  description  under 
the  heading  "Names  of  Taxables"  of  the  name 
of  such  deceased  owner,  and  under  the  heading 
"Description  of  Heal  Estate"  the  word  "Flats," 
and  under  the  heading  "Seated  Lands,  Improved 
and  Unimproved— Xumber  of  Acres  of  Coal 
Only — Acres"  the  figures  "14,"  was  insufScient 
to  convey  a  large  body  of  land  knovm  as  the 
"Kingston  Flats,^'  or  simply  as  the  "Flats." 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Taxation,  §J  711-719.] 

&  Same— Demand  for  Taxes. 

Under  Act  April  29,  1844,  8  41  (P.  L.  501), 

groviding  that  no  sale  shall  be  made  of  seated 
inds  until  the  owners  shall  have  refused  or 
neglected  to  pay  the  taxes  aforesaid  for  the 
space  of  two  years,  evidence  that  the  collector 
went  to  the  residence  of  a  deceased  owner  of  land 
and  was  told  that  the  heirs  had  sold  the  coal, 
tliat  he  made  no  inquiry  as  to  the  name  of  the 
owner,  and  made  no  demand  on  the  owners  of 
the  coal  for  the  taxes,  was  insufficient  to  au- 
thorize a  sale  of  such  coal  for  the  taxes  assessed. 
tEId.  Note.— For  cases  in  point,  see  Cent.  Dig. 
TOL  45,  Taxation,  S  1266.] 

Appeal  from  Court  of  Common  Pleas,  Lu- 
zerne County. 

Action  by  James  M.  Norris  and  Grizzle 
G.  Norris,  his  wife,  against  the  Delaware, 
Lackawanna  &  Western  Kailroad  Company 
and  Charles  D.  Foster.  Judgment  for  de- 
fendant, and  plaintiff  appeals.    Affirmed. 

On  a  rule  for  a  new  trial  Ferris,  J.,  filed 
the  following  opinion: 

"On  and  before  February  2,  1882,  Sarah 
Horton  was  the  owner  in  fee  of  14  acres 
of  land  In  the  said  township,  being  part 
of  a  larger  body  of  land  lying  between 
the  bills  forming  the  northwesterly  bound- 
ary of  the  Wyoming  Valley  and  the  Susque- 
hanna river,  and  commonly  known  as  the 
'Kingston  Flats' — or  simply  as  the  'Flats.' 
By  a  written  Instrument  of  that  date,  term- 
ed a  'coal  lease,'  she  granted  to  the  Dela- 
ware, Lackawanna  &  Western  Railroad  Com- 
pany, defendant,  all  the  coal  underlying  the 
said  tract,  with  the  right  to  mine  and  re- 
move the  same.  The  lease  was  duly  recorded 
in  the  office  of  the  recorder  of  deeds  on  Feb- 
ruary 10,  1882.  Upon  the  execution  of  this 
instrument  a  severance  was  effected  between 
the  surface  land  an^  the  subjacent  strata; 
Mrs.  Horton  remaining  liable  for  the  taxes 
on  the  former,  and  the  defendant  company 
becoming  primarily  responsible  for  taxes  on 
the  latter  (Sanderson  v.  Scranton,  105  Pa. 
469),  although  by  terms  of  the  coal  lease, 
as  between  the  parties  thereto,  the  lessors 
assumed  the  payment  of  taxes  on  the  coal 
In  place.  Mrs.  Horton  died  Intestate  July  18, 
1888,  leaving  to  survive  her  six  children, 
who,  by  their  deed  dated  May  26,  1892,  con- 
veyed the  surface  estate  in  the  said  14  acres 
to  Uriah  Beacham.  By  indenture  of  assign- 
ment, dated  June  13,  1894,  Julian  G.  Horton, 
one  of  the  six  heirs  of  Sarah  Horton,  de- 
ceased, assigned  to  C.  D.  Foster  (defendant) 
all  the  former's  right,  title,  and  int^est  In 


and  to  the  coal  lease  above  mentioned.  Fot 
the  years  1897  and  1898  Mr.  Beacham  was 
assessed  for,  and  paid  to  the  proper  collect- 
or, taxes  on  his  14  acres  of  surface  land  in 
Plymouth  township.  The  description  in  the 
original  assessment  for  each  year  is,  as  to 
location,  'Kingston  Flats,'  and  as  to  quanti- 
ty, etc.  (under  the  heading  "acres — ^No.  of 
acres  of  cleared  land"),  the  figures  '14.' 

"The  assessment  books  for  Plymouth  town- 
ship for  these  same  years,  also  show  the  fol- 
lowing: (1)  For  the  year  1897:  Under  the 
heading  'Names  of  Taxables,'  etc.,  Is  the 
name  'Mrs.  Sarah  Horton';  imder  the  head- 
ing 'Description  of  Real  Estate,  »  •  • 
Street,  Adjoining  Owner,'  is  the  word  'Flats'; 
and  under  the  heading  'Seated  Lands,  Im- 
proved and  Unimproved — Number  of  Acres 
of  Coal  Only — Acres,'  are  the  figures  '14.' 
No  other  description  of  the  coal  estate 
sought  to  be  assessed  Is  given.  The  tax  col- 
lector's return,  filed  December  31,  1897,  con- 
tains the  following:  In  column  with  word 
'owner*  Is  the  name  'Mrs.  Sarah  Horton  Es- 
tate' ;  In  column  headed  'Quantity  and  Descrip- 
tion of  Property,  Boundary  by  Warrantee, 
Name,  Number  of  Lot,  Street  or  Adjoining 
Property,'  appear  the  words  'Kingston  Flats 
cannot  find.'  (2)  For  the  year  1898:  The 
assessment  book  for  Plymouth  township  con- 
tains the  following:  In  the  column  headed 
'Name  of  Owner,'  etc.,  is  the  name  'Mrs. 
Sarah  Horton,  C.  H.  Welles,  5  6,  Scranton'; 
in  the  column  beaded  'Description  of  Real 
Estate,'  etc.,  is  the  single  word  'Flats';  in 
the  column  headed  'Real  Estate,'  subdivision. 
'Coal  only,  acres,'  are  the  figures  '14.'  No 
other  description  or  identification  of  the  coal 
sought  to  be  assessed  Is  given.  The  tax  col- 
lector's return,  filed  December  31,  1898,  con- 
tains the  following:  In  the  column  witii  the 
word  'owner'  appears  the  name  'Sarah  Hor- 
ton,' and  opposite  her  name  and  in  the  col- 
umn headed,  'Quantity  and  Description  of 
Property,'  etc.,  is  the  single  word  'Flats.' 
No  other  description  or  identification  of  the 
land  returned  is  given.  In  each  return  the 
collector  certified  that  the  owners  had  neg- 
lected or  refused  to  pay  the  tax  assessed  on 
the  land  mentioned,  and  that;  after  a  proper 
effort  at  the  proper  time,  he  could  not  find 
sufficient  personal  property  by  a  legal  sale 
of  which  the  taxes  specified  in  the  return 
could  have  been  collected.  The  tax  collect- 
or for  1897  and  1898  was  sworn  on  the  trial, 
and  testified  that  he  made  no  demand  on  the 
owners  of  the  coal  estate  for  the  taxes  as- 
sessed as  above  stated;  that  he  went  to  Mrs. 
Horton's  late  residence  for  that  purpose,  but 
was  told  that  the  heirs  had  sold  the  property; 
that  be  made  no  inquiry  as  to  whom  It  had 
been  sold,  nor  did  he  examine  the  records  to 
ascertain  that  fact,  but  that  he  then  made 
the  return  marked  with  'Cannot  find.' 

"It  will  be  observed  that  no  'coal  only'  or 
land  described  In  any  way  as  coal  land  was 
returned  as  delinquent.  The  return  of  14 
acres   of  land  as  'Flats'  or  as   'KIng«to£ 
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Flats,'  contained  nothing  to  Indicate  what 
particular  piece  of  land  embracing  14  acres 
located  on  what  Is  known  as  the  Tlats'  was 
Intended,  except  in  so  far  as  the  name  'Sarah 
Horton,'  or  'Sarah  Horton  Estate,'  might 
tend  t6  Identify  It  Let  It  be  assumed  that 
Sarah  Horton  owned  no  other  tract  of  14 
acres  on  these  flats.  There  Is  still  absolutely 
nothing  to  show  the  owner  of  the  coal  that 
this  property  bad  been  returned  for  sale  for 
unpaid  taxes.  Upon  examination  he  might 
discover  that  a  tract  containing  14  acres  of 
•Flats'  had  been  so  returned  In  1897  and  1898 
for  taxes  assessed  for  those  years  against 
'Sarah  Horton'  and  'Mrs.  Sarah  Horton  Es- 
tate.' He  could  not  know  from  these  returns 
that  his  coal  was  Intended  rather  than  the 
surface  sold  by  the  Horton  heirs  to  Beacham. 
Indeed,  the  only  descriptive  words  used, 
'Flats'  In  the  one  case,  and  'Kingston  Flats 
cannot  find'  tn  the  other,  might  well  be 
taken  to  mean  siurface  land  as  opposed  to 
'coal  only'  where  th«e  had  been  a  severance, 
of  which  latter  fact  the  coal  owner  must 
have  been  aware.  We  were  of  opinion  at 
tiie  trial,  and  that  opinion  remains  unchang- 
ed, that  a  return  and  sale  for  taxes  by  the 
treasurer  and  commissioners  of  14  acres  of 
land  designated  as  'Flats'  is  not  a  return 
and  sale  of  a  like  quantity  of  other  land 
whose  sole  distinctive  description  Is  that  it 
Is  'coal  only';  and  that  the  collector's  return 
was  insufficient  to  operate  as  notice  to  the 
coal  ovmer  that  his  estate  was  liable  to  be 
divested.  That  the  tax  collector  not  only 
failed  to  make  a  demand  for  the  taxes  on 
the  owner,  but  also  failed  to  use  due  dili- 
gence to  that  end.  Is  clear  from  his  own  evi- 
dence. Neither  was  there  anything  in  the 
published  advertisement  of  the  tax  sale  to 
notify  the  owner  of  the  coal  estate  that  his 
property  was  liable  to  be  sold  for  taxes. 
'Coal  only'  was  assessed.  No  coal  was  re- 
turned. No  coal  was  sold.  The  conclu- 
eton  would  seem  to  follow  that  no  coal  can 
oe  recovered  by  the  plalntUF  in  this  action. 

"As  was  said  by  the  present  Chief  Justice 
in  Kean  v.  Einnear,  171  Pa.  639,  33  Atl. 
325,  and  by  Mr.  Justice  Dean  In  the  recent 
case  of  Davis  v.  Beers,  204  Pa.  288,  54  Atl. 
35,  so  It  may  with  equal  propriety  be  said 
here  'that  [in  cases  of  seated  lands]  the  law 
has  established  the  order  for  liability  for 
taxes  to  be,  first,  the  personal  property  on 
the  premises;  second,  demand  on  the  owner 
individually;  and  lastly,  the  land  itself,  and 
It  is  only  the  failnre  to  collect  by  the  first 
two  methods  that  resort  can  be  had  to  the 
third  and  the  land  be  legally  sold  or  re- 
turned for  sale.'  The  contention  that  the 
owner  of  coal  In  place  may  have  his  prop- 
erty swept  away  by  a  deed  for  'land'  based 
on  a  return  of  land  called  'Flats'  for  non- 
payment of  taxes  assessed  on  'coal  only,' 
where  he  had  covenanted  with  his  lessor  that 
such  taxes  should  be  paid  by  the  latter, 
where  no  demand  had  been  made  on  the 
owner  for  their  payment  nor  any  notice  giv- 


en him  by  advertisement  or  ofberwlse,  that 
the  taxes  on  the  coal  remained  unpaid,  such 
a  contention  might  with  some  show  of  rea- 
son be  held  to  be  oi>en  to  the  criticism  ex- 
pressed by  Mr.  Justice  Mestrezat  in  Simpson 
V.  Mey«-s,  107  Pa.  522,  527,  47  Atl.  868; 
qubtlng  from  the  syllabus  to  Jenks  ▼. 
Wright,  61  Pa.  410:  -The  acts  authorizing 
sales  of  land  by  the  commissioners  or  treas- 
urer are  laws  for  collection  of  taxes;  not  to 
sacrifice  individual  property  as  a  forfeiture.' 

"Counsel  for  the  plaintiff  urge,  as  the  fomth 
reason  for  a  new  trial,  that  'the  court  erred 
In  admitting  In  evidence  the  papers  (news- 
papers) offered  by  the  defendants  to  show 
how  the  ijroperty  In  controversy  had  been 
advertised,'  and  argue,  in  support  of  this 
reason,  that  the  advertisements  were  ad- 
mitted without  prior  proof  that  they  were 
official,  and  were  authorized  to  be  published 
In  the  newspapers  In  question  by  the  connty 
commissioners.  This  might  have  been  a  good 
objection  If  It  had  been  made  at  the  trial. 
But  it  was  not,  and  therefore  Is  to  be  treat- 
ed as  waived.  But  it  is  difficult  to  see  how 
the  admission  of  this  evidence,  even  if  it  was 
error,  could  prejudice  the  plalntifTs  case^ 
since  the  advertisements  are  in  substantial 
conformity  with  the  recital  in  the  commis- 
sioners' deed  to  Mrs.  Norris  'that  a  public 
sale  of  the  said  described  lot  or  tract  of  land' 
bad  been  duly  advertised,  etc.;  the  said  de- 
scribed lot  being  a  certain  lot,  piece  or  par- 
cel of  land  situate  in  the  township  of  Ply- 
mouth, In  the  county  of  Luzerne  and  com- 
monwealth of  Pennsylvania,  containing  one- 
sixth  Interest  in  14  acres  on  which  Is 

and  which  was  assessed  In  the  year  of  our 

Lord  one  thousand  eight ,  In  the  name 

of  Mrs.  Sarah  Horton,  and  adjoining  proper- 
ty of ,'  etc.    Tie  declared  purpose  of 

the  offer  was  to  show  that  there  was  no  men- 
tion made  In  the  advertisement  of  the  fact 
that  any  coal  property  was  dellnqnent  for 
the  nonpayment  of  taxes.  The  objection 
which  was  made  Is  as  follows :  'Plaintiff  ob- 
jects to  the  offer  for  the  purpose  stated,  in- 
asmuch as  there  is  nothing  in  the  act  of  as- 
sembly prescribing  the  form  of  advertisement 
to  the  effect  that  coal  only  should  be  adver- 
tised as  .coal.'  If  the  newspapers  had  been 
excluded,  it  would  be  presumed  from  the  re- 
cital In  the  deed  that  "an  advertisement  of 
the  sale  of  'the  said  described  lot*  had  been 
duly  published.  Either  the  advertised  de- 
scription of  the  lot  was  as  contained  In  the 
deed  or  it  was  not  If  it  was,  then  it  (like 
the  deed)  did  not  follow  the  assessment  If 
t  was  not,  then  the  deed  did  not  follow  the 
advertisement 

"The  first,  second,  and  third  reasons  as- 
signed for  new  trial  relate  to  the  rejection 
of  testimony.  We  are  not  satisfied  that 
there  was  error  in  the  rulings  complained  of. 
The  fifth,  sixth,  seventh,  eighth,  and  ninth 
reasons  allege  error  In  the  court's  remarks 
to  the  Jury  and  answers  to  points  for  charge. 
As  binding  instructions  w^e  gSv@u.  .'«rbat 
Digitized  t 
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was  said  to  the  Jury  or  by  way  of  answers 
to  points  wm  Immaterial  except  the  aflSrm- 
ance  of  defendants'  fifth  point,  which  asked 
for  binding  Instrnctlons.  Trust  &  Safe  Deposit 
Co.  V.  White,  206  Pa.  611,  56  Atl.  76." 

Argued  .before  MITCHELL,  O.  J.,  and 
BROWN,  MESTREZAT,  POTTER,  and  EL- 
KIN,  JJ. 

W.  Alfred  Valentine,  A.  L.  Williams,  and 
Heniy  W.  Dunning,  for  appellants.  Arthur 
Hlllmau  and  A.  H.  McCUntock,  for  appellee 
D.,  L.  &  W.  B.  B.  Co.  John  McGabren  and 
P.  A.  O'Boyle,  for  appellee  Charles  D.  Foster. 

MESTREZAT,  J.  This  Is  an  action  of 
ejectment  to  recover  the  undivided  one-sixth 
interest  In  14  acres  of  coal  land  In  Plymouth 
township,  Luzerne  county.  Mrs.  Norrls,  one 
of  the  plaintiffs,  claims  title  to  the  land  by 
virtue  of  a  commissioners'  sale  for  unpaid 
taxes.  In  bis  opinion  refusing  the  motion 
for  a  new  trial,  the  learned  Judge  has  found 
and  stated  at  length  the  facts  of  the  case, 
and  they  need  not  be  repeated  here.  His  In- 
struction to  the  Jury  to  find  a  verdict  for 
the  defendants  was  warranted  by  the  evi- 
dence. 

It  Is  well  settled  In  this  state  that.  In  or- 
der to  give  a  purchaser  at  a  tax  sale  a  good 
title,  the  provisions  of  the  statutory  law  reg- 
ulating the  subject  must  be  complied  with. 
The  right  to  make  a  sale  of  real  estate  for 
unpaid  taxes  Is  wholly  statutory,  and  hence 
the  necessity  In  order  to  give  validity  to  the 
sale  that  the  provisions  of  the  statute  be  ob- 
served. The  several  steps  resulting  In  the 
sale  are  the  assessment  of  the  property,  a 
return  by  the  collector  to  the  county  commis- 
sioners when  the  taxes  are  not  paid,  and  an 
advertisement  and  sale  by  the  treasurer. 
These  several  steps  must  be  taken  and  In 
the  manner  pointed  out  In  the  statute.  If  the 
title  of  the  real  owner  Is  to  be  divested  and 
vested  In  the  purchaser  by  a  tax  sale.  The 
assessment,  the  return  by  the  collector,  and 
the  conveyance  by  the  treasurer  should  suffi- 
ciently describe  the  property  so  that  the  rec- 
ord will  Identify  and  disclose  the  property 
taxed  and  sold.  Says  Agnew,  J.,  In  Philadel- 
phia V.  Miller,  49  Pa.  440:  "The  evidence 
Of  Identity  is  the  record  which  contains  the 
description  and  fixes  the  duty.  Assessment 
Is,  from  its  legal  requirement,  and  the  ne- 
cessity of  preserving  Its  evidence,  a  written 
entry,  and  must  depend  upon  the  records  of 
the  commissioners'  office,  and  not  upon  parol 
testimony,  or  the  private  duplicate  of  the  as- 
sessor. *  *  *  It  is  the  assessment  which 
confers  the  power  to  sell,  in  the  same  manner 
as  a  Judgment  on  which  an  execution  is  is- 
sued. It  is  the  assessment,  therefore,  which 
must  contain  the  means  of  Identlflcation  of 
the  ownership  in  order  that  the  proprietor 
may  pay  his  tax,  or  redeem  if  he  falls  to  pay 
in  time.  •  •  •  The  result  of  the  whole 
is  that  where  the  assessment  wholly  falls  to 
lead  to  Identification,  so  that  neither  the 
owner  nor  the  officer  can  tell  that  his  land  is 


taxed,  the  duty  of  payment  cannot  be  per- 
formed, and  the  assessment  is  void."  The 
description  of  the  land  in  the  return  of  the 
collector  should  also  be  definite;  and  suffi- 
ciently so  to  enable  the  owner  and  also  the 
officer  and  the  public  to  identify  and  deter- 
mine from  the  return  the  exact  property 
which  Is  delinquent  and  liable  to  sale.  Van- 
dermark  v.  Phillips,  116  Pa.  199,  9  Atl.  257. 
The  owner  should  have  an  opportunity  to 
pay  the  taxes  or  redeem  the  land  after  it 
has  been  sold  within  the  time  permitted  by 
the  statute,  but  this  right  will  be  denied  him, 
If  by  reason  of  an  Insufficient  description,  the 
return  falls  to  disclose  the  location  of  the 
property,  and  hence  its  ownership.  It  is  not 
the  intention  of  the  law,  even  in  cases  of  tax 
sales,  that  an  owner  shall  be  deprived  of  bis 
property  by  failure  to  perform  a  duty  Im- 
posed by  that  law,  unless  he  has  notice  or  an 
opportunity  to  discharge  the  duty.  As  said 
by  Agnew,  J.,  in  Philadelphia  v.  Miller,  49 
Pa.  448,  449:  ''Notice,  or  at  least  the  means 
of  knowledge  Is  an  essential  element  of 
every  Just  proceeding  which  affects  rights 
of  persons  or  property."  If  the  owner  Is  ex- 
pected to  perform  his  duty  and  pay  the  tax- 
es, the  least  that  can  be  expected  of  the  tax- 
ing officers  is  that  they  will  give  him  an  op- 
portunity to  do  so.  In  Vandermark  v.  Phil- 
lips, 116  Pa.  199,  203,  It  is  said:  "The  own- 
er of  the  property  has  the  right  to  know  at 
once  from  the  collector's  return  of  delinquent 
properties  which  of  his  properties  it  Is  claim- 
ed Is  delinquent  and  liable  to  be  sold;  and 
he  Is  entitled  to  this  knowledge  while  every- 
thing Is  still  fresh  In  his  mind,  and  it  is  in 
his  power  to  have  any  mistake  of  the  collect- 
or •  remedied."  And  In  Lyman  v.  Philadel- 
phia, 66  Pa.  488,  Agnew,  J.,  after  saying  that 
the  fact  that  the  return  constitutes  the  evi- 
dence of  the  assessment  is  conclusive  against 
the  argument  that  by  act  of  1815  no  alleged 
irregularity  In  the  assessment  or  process 
shall  be  constraed  to  aftect  the  purchaser's 
title,  proceeds  as  follows  (page  602) :  "Af- 
fect his  title  to  what?  If  nothing  capable 
of  identification  be  returned,  what  Is  to  be 
affected  [by  the  sale]?  If  no  discoverable 
thing  be  returned,  how  can  anything  be  sold? 
It  is  not  Irregularity,  but  the  absence  of  any- 
thing to  be  sold.  And,  if  this  subject  can  be 
supplied  by  evidence  wholly  dehors  the  as- 
sessment, what  Is  to  prevent  fraud  or  per- 
jury from  applying  It  to  my  land  or  bis,  as 
well  as  to  the  particular  tract  for  which  a 
suit  is  brought?  The  guess  can  be  made  in 
one  direction  as  well  as  In  another." 

In  1882  Sarah  Horton  was  the  owner  in  fee 
of  14  acres  of  laud  in  Plymouth  township, 
Luzerne  county.  In  that  year,  by  a  leas* 
duly  recorded,  she  granted  all  the  coal  imdei^ 
lying  the  tract,  with  the  right  to  mine  au& 
remove  the  same,  to  the  defendant,  the  Del- 
aware, Lackawanna  to  Western  Baii;.oad 
Company.  Uriah  Beacham  became,  and  is 
now,  the  owner  of  the  surface.  As  said  ta 
Powell  V.  Lantzy,  173  Pa.  543,  84  Aa  4S0, 
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after  the  severance,  the  two  "estates  were 
distinct  and  the  division  was  as  complete  as 
If  It  had  been  made  by  lines  on  the  surface. 
They  were  separately  the  subjects  of  poo- 
session,  enjoyment,  incumbrance,  and  tax- 
ation. There  was  no  community  of  Interest 
between  the  owners,"  After  the  lease  the 
taxing  authorities  were  required  to  levy 
their  taxes  according  to  the  ownership  and 
value  of  the  surface  and  coal,  respectively, 
and  Mrs.  Horton  was  liable  for  the  taxes  on 
tlie  surface  and  the  defendant  company  was 
primarily  liable  for  the  taxes  on  the  coaL 
Sanderson  v.  Scranton,  105  Pa.  460.  In  1897 
and  1898  the  surface  was  assessed  to  Beach- 
am,  and  he  paid  the  taxes  on  it  for  those 
years.  In  the  year  1897  there  are  contained 
in  the  assessor's  book  of  Plymouth  township 
the  following  entries:  Under  the  heading 
"Names  of  Taxables,"  eta.  Is  the  name  "Mrs. 
Sarah  Horton";  under  the  heading  "Descrip- 
tion of  Real  Estate,  •  •  •  Street,  Ad- 
joining Owner,"  Is  the  word  "Flats";  and 
\mder  the  heading  "Seated  Lands,  Improved 
and  Unlmproved^-Number  of  Acres  of  Ckial 
Only — ^Acres,"  are  the  figures  "14."  No 
other  or  further  description  Is  given  In  the 
assessment.  The  assessor's  tmok  for  1898 
contains  substantially  the  same  entries.  Mrs. 
Horton  had  been  dead  more  than  9  years, 
and,  as  will  be  observed,  a  severance  of  the 
surface  and  the  mineral  estate  had  taken 
place  15  years  prior  to  that  time.  During 
that  period  the  title  to  the  coal  under  the 
14  acres  was  in  the  Delaware,  Lackawanna 
&  Western  Railroad  Company.  The  insuffi- 
ciency of  the  description  of  the  premises  as- 
sessed is  shown  by  the  return  of  the  collect- 
or who,  although  presumably  familiar  with 
the  real  estate  of  the  township,  certifies  un- 
der oath  that  he  could  not  find  the  property 
assessed.  In  the  tax  collector's  return  for 
1897  there  appear  In  the  column  headed 
"owner,"  the  name  "Mrs.  Sarah  Horton  Es- 
tate^" and  In  the  column  headed  "Quantity 
and  Description  of  the  Property,"  etc.,  the 
worda  "Kingston  Flats  cannot  find."  In 
the  collector's  return  for  1898  the  name 
"Sarah  Horton"  appears  under  the  word 
"Owner,"  and  the  word  "Flats"  appears  un- 
der the  bead  of  "Quantity  and  Description 
of  Property."  Pursuant  to  these  returns,, 
the  property  therein  returned  was  sold  by 
the  treasurer  to  the  commissioners  of  Luzerne 
county  as  "a  tract  of  seated  land  containing 
one-sixth  of  fourteen  acres,  situated  In  the 
township  of  Plymouth,  county  of  Luzerne, 
assessed  to  Mrs.  Sarah  Horton."  The  prop- 
erty was  subsequently  sold  by  the  commis- 
sioners to  Mrs.  Norrls  under  the  description 
of  "a  certain  lot,  piece  or  parcel  of  land, 
situated  In  the  township  of  Plymouth,  in 
the  county  of  Luzerne,  and  commonwealth  of 
Pennsylvania,  containing  one-sixth  interest 
in  fourteen  acres."  It  is  under  this  tax 
title  that  the  plaintifTs  claim  to  recover  in 
tills  action  "an  undivided  one-sixth  of  all 
the  coal  and  other  minerals  In,  upon,  and 


underlying  all  that  certain  piece  or  pared 
of  land  situate  In  the  township  of  Plymoiltb, 
county  of  Ljizeme  *  *  *  containing  four- 
teen acres,  one  hundred  and  nine  and  flve- 
tenth  perches." 

The  record  as  thus  given  shows  that  the 
coal  assessed  to  Mrs.  Horton  was  not  return- 
ed or  sold  under  these  tax  proceedings.  It 
may  be  assumed  that  the  collector  Intended 
to  return  the  coal  which  was  assessed  for  the 
nonpayment  of  the  taxes,  but  he  failed  &i- 
tlrely  to  do  so.  The  property  returned  by  the 
collector  was  for  the  year  1897,  "Kingston 
Flats  cannot  find,"  and  for  the  year  1898  the 
"Flats."  These  descriptions  cannot  be  con- 
strued In  any  way  so  as  to  include  "coal  only" 
which  was  assessed  and  which  it  has  been  as- 
sumed was  returned  by  reason  of  the  nonpay- 
ment of  taxes.  It  appears  by  the  opinion  of 
the  learned  trial  judge  that  in  the  Wyoming 
Valley  there  is  a  large  body  of  land  known 
as  the  "Kingston  Flats,"  or  simply  as  the 
"Flats."  If  we  assume  that  the  property  re- 
turned is  a  part  of  this  large  body  of  land, 
what  part  of  it  and  where  is  it  located?  Do 
the  names  given  in  the  returns  describe  the 
tract  in  fee,  the  surface,  or  the  coal?  They 
might  mean  the  first  or  the'  second,  but  cer- 
tainly could  not  mean  "coal  only."  From  tiUs 
return,  therefore,  it  is  apparent  tibat  neither 
the  owner,  the  collector,  nor  the  public  could 
determine  what  property  was  intended  to  be 
returned  for  the  payment  of  taxes.  The  de- 
scription would  apply  more  nearly  to  the  sur- 
face owned  by  Mr.  Beacbam  which  was  sev- 
ered from  the  coal  15  years  prior  thereto  than 
it  would  to  the  coal.  It  could  reasonably  be 
applied  to  mean  the  surface  as  distinguished 
from  "coal  only"  in  view  of  the  fact,  known 
to  the  owner  of  the  coal,  of  the  prior  sever- 
ance of  tlie  two  estates.  We  are  of  oi^nion 
ttiat  the  returns  of  the  property  by  the  col- 
lector for  the  years  1897  and  1898  on  which 
the  sale  in  this  case  was  made  to  tl>e  plain- 
tiff were  wholly  insufficient  and  Inadequate 
as  a  description  of  "coal  only"  which  was 
assessed  for  the  years  1897  and  1898,  and  for 
that  reason  that  the  sale  to  the  plaintiff  con- 
veyed no  title  to  the  coal  for  which  this  action 
was  brought 

On  the  trial  of  the  cause  the  collector  was 
called  as  a  witness,  and  be  testified  that  be 
went  to  Mrs.  Horton's  late  residence  and  was 
told  that  the  heirs  had  sold  the  coal,  that  he 
made  no  inquiry  to  ascertain  the  name  of  the 
owner,  and  that  he  made  no  donand  on  the 
owners  of  the  coal  for  the  taxes.  By  the 
proviso  to  section  41  of  the  act  of  April  29, 
1844  (P.  L.  501 ;  2  Purd.  [12th  Bd.]  1994),  it  is 
enacted  "that  no  sale  shall  be  made  of  such 
lands  »  •  •  until  the  owners  •  »  • 
shall  have  refused  or  neglected  to  pay  the 
taxes  aforesaid  for  the  space  of  two  years." 
It  is  therefore  a  statutory  prerequisite  to  the 
validity  of  a  tax  sale  of  seated  land  that 
there  be  a  prior  demand  by  the  collector  for 
the  payment  of  the  taxes.  This  we  have  dis- 
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tlnctly  ruled,  and  that  tbe  collector  proceed- 
ing against  the  land  without  such  demand 
is  a  trespasser.  Kean  t.  ECinnear,  171  Pa.  639, 
33  Atl.  325.  Here  the  collector  totally  disre- 
garded his  duty  in  not  ascertaining  the  owner 
of  the  coal  and  demanding  of  him  the  pay- 
ment of  the  taxes.  Tbe  defendant  company, 
as  we  have  seen,  had  for  16  years  been  the 
owner  of  this  coal.  Daring  the  same  time  the 
title  to  the  surface  was  in  another  party. 
B'rom  the  fact  that  "coal  only"  was  assessed, 
it  is  obTious  that  the  assessor  knew  there  had 
been  a  severance  of  the  estates,  and  that  the 
title  to  the  coal  was  In  another  than  the 
owner  of  the  surface.  It  is  to  be  inferred, 
therefore,  that  a  simple  Inquiry  by  the  col- 
lector from  almost  any  person  in  the  com- 
munity, familiar  with  the  premises,  would 
have  given  him  the  name  of  the  real  owner 
of  the  coal.  A  single  response  from  an  un- 
known woman  at  the  house  on  the  premises 
that  she  did  not  own  the  coal  seemed  to  satis- 
fy the  collector,  and,  disregarding  his  duty, 
he  made  no  further  Inquiry.  The  effect  of 
this  improiier  conduct  on  the  part  of  tbe  col- 
lector resulted  in  the  return  by  him  of  the 
coal  In  the  name  of  a  party  who  be  knew 
was  not  the  owner,  a  subsequent  sale  for  a 
trifling  sum,  and  this  action  of  ejectment 
Tbe  necessity  for  and  importance  of  a  de- 
mand for  payment  of  tbe  taxes  ui>on  tbe 
owner  Is  well  lllastrated  in  this  case.  It  is 
manifest  tbat  It  woald  have  resulted  in  the 
payment  of  the  taxes,  and  prevented  the 
subsequent  expense,  as  well  as  trouble,  to  the 
parties  concerned.  At  all  events,  the  statute 
required  this  duty  of  the  collector,  and  as  a 
oompliance  with  tbe  statute  in  this  respect 
was  necessary  to  give  validity  to  the  sale  of 
tbe  propwty  assessed,  it  follows  that  even  if 
the  other  requirements  of  tbe  statute  had 
been  observed  the  sale  must  for  this  reason 
be  declared  invalid.  The  plaintiffs,  therefore^ 
cannot  maintain  this  action. 

We  need  not  notice  specially  the  several  as- 
signments of  error.  Any  testimony  that 
might  have  been  given  on  the  offers  made 
could  not  have  changed  the  result  of  the  trial 
and  established  a  good  title  in  the  plalntUf. 
It  was  the  duty  of  the  court  below,  even  if 
it  bad  admitted  tbe  testimony  offered,  to  have 
directed  a  verdict  for  the  defendants. 

Tbe  Judgment  is  affirmed. 

(SU  Pa.  U4) 

PALMBR  et  al.  v.  PHILADELPHIA,  B.  ft 
W.  R,  OO. 

(Supreme  Court  of  Pennsylvania.  May  6, 1907.) 
Dkath— Bxiirpi.ABT  Dauages. 

Under  Act  April  4.  1868,  limiting  the 
amount  to  be  recovered  tor  wrongful  death  to 
compensation  for  loss  and  damages  pecuniarily 
suffered,  no  exemplary  damages  can  be  recov- 
ered for  injuries  resulting  in  death  in  an  ac- 
tion by  a  parent. 

[Ed.  Note.— For  eases  in  itolnt,  see  Cent.  Dig. 
vol.  15,  Death,  J  98.] 

Action  by  J.  Monroe  Palmer  and  Alice  M. 
Palmer,  bis  wife,  against  the  Philadelphia, 


Baltimore  &  Washington  Railroad  Company. 
Judgment  for  plaintiffs,  and  defendant  ap- 
peals.   Reversed. 

Tbe  court  charged  in  part  as  follows: 
"Punitive  damages  are  allowed  where  the 
wrongdoer  Is  guilty  of  gross  negligence,  of 
manifest  recklessness,  absence,  practically,  of 
all  real  care,  conduct  indicating  a  total  dis- 
regard, In  this  case,  for  the  safety  of  the 
company's  passengers.  And  we  say  to  you 
that  If  the  evidence  satisfies  you  that  either 
this  engineer  of  his  own  motion,  or  nnder 
orders  from  a  superior  of  this  company,  was 
guilty  of  conduct  indicating  a  total  disregard 
for  the  safety  of  tbe  passengers  of  train  43, 
then  this  company  Is  liable  In  punitive  dam- 
ages. Now,  In  that  connection,  you  will  re- 
call the  testimony  of  the  engineer.  It  is  for 
you  to  remember  it.  If  I  misstate  it,  you 
will  correct  me  by  your  recollection  of  it; 
but,  in  substance,  I  think  the  situation  was 
this:  He  arrived  with  his  freight  train,  which 
consisted  of  21  cars,  and  which  he  said  were 
quite  heavily  laden,  and  stopped  with  it  on 
a  descending  track  that  would  of  necessity, 
as  the  tracks  there  existed  at  the  time,  pro- 
ject by  gravity  that  train  down  along  the 
track  that  was  soon  to  be  occupied  by  train 
43,  and  that  he  knew,  and  that  this  company 
knew,  was  about  to  be  occupied  by  train  43; 
that  there  was  this,  heavily  laden  freight 
pointed  at  the  place  that  would  be  occupied 
in  some  24  or  26  minutes  later  by  train  43, 
and  tbe  freight,  there  being  such  a  heavy 
grade,  certain  to  undertake  by  gravity  to  oc- 
cupy the  same  position  that  43  would  be  oc- 
cupying In  some  26  minutes,  If  not  restrain- 
ed. Now,  that  being  the  situation,  18  min- 
utes before  train  43  arrived — because  nothing 
was  done  for  some  5  or  6  minutes  after  tbe 
freight  took  the  position  I  have  referred  to 
— 18  minutes  before  train  43  arrived  in  front 
of  the  station  the  engineer,  admitting  that, 
If  his  engine  had  remained  attached  to  the 
freight,  the  freight  must  have  held  its  posi- 
tion and  this  collision  could  not  have  occur- 
red in  the  way  it  did,  this  engineer,  either  of 
bis  own  motion,  or  under  orders  of  a  su- 
perior employ^  of  this  company,  uncoupled 
his  locomotive,  left  this  train  to  depend  on 
the  restraint  afforded  by  nothing  but  its  air 
brakes,  and  went  away  with  his  locomotive 
to  tbe  southernmost  siding  track,  to  stay 
there  for  at  least  18  minutes ;  In  other  words, 
to  stay  there  until  train  43  should  arrive  at 
the  station  and  should  pass  on  between  the 
frel(^t  and  the  locomotive  to  the  south. 
And  he  tells  you  that  that  freight,  left  as  it 
was,  could  not  be  depended  upon  to  wait 
more  than  10  of  the  18  minntes  that  would 
elapse  before  the  arrival  of  train  48.  It 
might  wait  10  minntes.  It  might  wait  15 
minutes,  possibly  It  might  wait  18,  but  It 
could  not  be  depended  upon  to  wait  more 
than  10  of  the  18  mtnntes  that  would  elapse 
before  the  arrival  of  train  48,  In  a  position, 
such  that  if  the  freight  did  start  nothing  ap- 
parently could  avoid  •  collision^ 0^qMj^ 
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to  you  that  If  those  facts  are  true,  If  you  find 
that  this  engineer  of  bis  own  motion,  or  un- 
der orders  of  a  superior,  left  that  freight  in 
the  position  described,  not  Intending  to  re- 
turn until  after  43  should  pass — ^which  It 
would  not  do  for  18  minutes,  at  least — and 
at  the  time  it  was  apparent  that  that  freight 
could  not  be  at  all  depended  upon  to  main- 
tain its  position  until  after  43  should  have 
passed,  but  on  the  other  hand,  was  manifest- 
ly likely  to  endanger  43,  Just  as  the  sequel 
showed  It  did,  then  you  would,  in  the  judg- 
ment of  the  court,  be  clearly  warranted  In 
imposing  punitive  damages  upon  this  defend- 
ant, because,  if  those  circumstances  are  true, 
then  the  engineer,  of  his  own  motion,  or  un- 
der orders,  was  guilty.  It  seems  to  the  court, 
though  that  Is  a  matter  for  you,  of  conduct 
Indicating  a  total  disregard  for  the  safety 
of  passengers  on  train  43.  We  submit  this 
question  entirely  to  you.  Unless  you  are 
satisfied  by  a  fair  preponderance  of  the  evi- 
dence  or  by  the  evidence  that  there  was  on 
the  part  of  this  engineer,  of  his  own  motion 
or  under  orders,  conduct  Indicating  a  total 
disregard  for  the  safety  of  the  passengers 
of  train  43,  unless  you  are  satisfied  of  that 
clearly  and  reasonably  you  will  not  find 
punitive  damages  for  the  plaintiffs.  But  If 
you  are  satisfied  that  the  engineer  of  this 
freight  train,  either  of  his  own  motion  or 
under  orders,  was  guilty  of  conduct  Indi- 
cating a  total  disregard  for  the  safety  of  pas- 
sengers of  train  43,  then  you  would  be  war- 
ranted, and.  In  the  opinion  of  the  court,  you 
ought  to  impose  punitive  damages  on  this 
defendant,  because,  In  that  case,  yon.  would 
have  found  that  he  willfully,  with  reckless- 
ness, left  a  heavy  train  ready  to  charge  down 
on  a  passenger  train,  and  likely  to  do  so, 
and  all  of  that  without  any  necessity  or  ex- 
cuse whatever,  if  you  find  the  facts  I  have 
suggested  to  you." 

Verdict  and  Judgment  for  plaintiffs  In  the 
sum  of  $5,000  punitive  daniages,  and  In  the 
sum  of  $1,540  compensatory  damages. 

Argued  before  MITCHELL,  C.  3.,  and 
FELL,  MESTREZAT,  POTTER,.  BLKIN, 
and  STEWART,  JJ. 

John  J.  PInkerton  and  J.  Frank  E.  Hause, 
for  appellant.  A.  M.  Holding  and  John  J. 
Gheeu,  for  appellee& 

ELKIN,  J.  Two  qnestioms  are  raised  by 
this  appeal:  First  Was  there  snfBcient  evi- 
dence to  submit  to  the  Jury  to  find  that  the 
act  complained  of  had  been  committed  under 
circumstances  of  violence,  oppression,  out- 
rage or  wanton  recklessness  upon  which  to 
warrant  a  verdict  for  exemplary  damages? 
And,  second,  whether  exemplary  damages 
can  be  recovered  In  this  or  any  other  case 
for  Injuries  resulting  In  death  when  the 
action  Is  brought  by  surviving  parents?  We 
will  discuss  the  last  question  first. 

While  the  general  rule  In  negligence  cases 
Is  that  only  compensatory  damages  can  be  al- 
lowed, yet  It  has.  been  frequently  held  that 


juries  may  go  further  and  allow  exemplary 
damages  where  the  Injarles  complained  of 
were  the  result  of  such  a  reckless  Indlff^- 
ence  to  the  rights  of  others  as  to  be  equiva- 
lent to  a  violation  of  them.  In  such  cases 
the  evidence  must  show  such  willful  miscon* 
duct  or  entire  want  of  care  as  to  raise'  a  pre- 
sumption of  conscious  Indifferrace  to  conse- 
quences. Railway  Company  v.  Rosenzweig, 
113  Pa.  619,  6  Atl.  545 ;  Philadelphia  Trac- 
tion Company  v.  Orbann,  119  Pa.  37,  12  AtL 
816.  It  has  also  been  held  that,  where  the 
negligence  has  been  committed  willfully,  ma- 
liciously, or  80  negligently  as  to  Indicate  a 
wanton  disregard  of  the  rights  of  others,  the 
Jury  are  not  restricted  to  compenaatory  dam- 
ages only.  Railway  Company  v.  Lyon,  123 
Pa.  140,  16  Atl.  607,  2  L.  R.  A  489,  10  Am. 
St  Rep.  517 ;  Artherholt  t.  Motor  Company, 
27  Pa.  Super.  Ct  141.  It  moat  be  obaerred, 
however,  that  In  all  of  tiie  cases  in  which 
the  right  to  recover  exemplary  damages  has 
been  sustained  the  action  was  for  damages 
resulting  from  personal  injuries,  and  the  suit 
was  Instituted  by  the  person  receiving  the  in- 
juries, or.  In  case  of  a  minor,  by 'the  parent 
The  rule  in  such  oases  In  our  state  is  predi- 
cated on  the  theory  that,  when  injuries  are 
Infiicted  willfully,  maliciously,  wantonly,  op- 
pressively, or  recklessly,  the  party  Inflicting 
Bueh  Injuries  is  liable  for  exemplary  damages 
to  the  party  receiving  them  in  the  nature  of 
a  punishment  for  the  wUlfnl  and  malicions 
acts. 

It  is  perfectly  clear  that  prior  to  the  act 
of  1855  parents  had  no  right  of  action  in  a 
case  like  the  one  at  bar.  There  is  no  com- 
mon-law right  of  action  In  socfa  a  case,  and 
the  rlgiht  to  recover  here  depends  solely  on 
that  act  There  Is  nothing  in  the  provisions 
of  that  act  which  expressly  gives  the  right 
to  recover  exemplary  damages,  and,  although 
In  force  for  more  than  half  a  century,  there 
Is  no  reported  case  in  which  exemplary  dam- 
ages have  been  allowed  parents  for  injuries 
resulting  in  the  death  of  a  child.  It  may  be, 
as  argued  by  the  learned  counsel  for  appel- 
lees, tliat  the  exact  question  has  not  been 
rasled  and  decided  In  onr  cases,  but  It  mnst 
be  conceded  that  the  whole  trend  of  Judicial 
Interpretation  bearing  on  this  question  has 
been  to  Indicate  that  only  damages  of  a  com- 
pensatory character  can  be  recovered  in  cases 
where  the  injuries  resulted  in  death  and  the 
suit  was  Instituted  by  surviving  parents  or 
other  parties  having  the  right  to  Institute 
the  action  under  the  act  of  1855.  One  of  the 
earliest  cases  in  which  this  question  was  dis- 
cussed is  Railroad  Company  v.  Kelly,  31  Pa. 
372.  This  case  did  not  turn  on  the  question 
of  exemplary  damages,  but  was  reversed  be- 
cause, in  affirming  the  seventh  point  the 
trial  Judge  Instructed  the  Jury  that  there  Is 
no  definite  measure  or  standard  of  damages. 
Then,  again.  In  that  case  the  action  was  by 
the  father  to  recover  damages  for  the  malm- 
ins  of  his  minor  eon,  whose  injuries  did  not 
result  in  death.    In  that 
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was  belfl  that  the  father  was  only  entitled  to 
oompensatlon  for  the  pecuniary  loss  he  bus- 
'tained.  The  next  case  decided  was  Railroad 
Company  y.  Zebe,  38  Pa.  318,  wherein  it 
was  held  that  under  the  act  of  1855  the  dam- 
ages to  be  recovered  by  surviving  relatives 
for  an  Injury  reenltlng  in  death  are  confined 
to  such  as  are  capable  of  pecuniary  estimate. 
Nothing  Is  to  be  allowed  for  the  mental  suf- 
fering of  the  survivors  or  the  corporal  suffer- 
ings of  the  injured  party.  In  that  case  Mr. 
Justice  Thompson,  who  delivered  the  opinion 
of  tho  court,  in  discussing  the  proper  meas- 
ure of  damages  allowable  to  parents  for  in- 
juries resulting  in  the  death  of  a  child,  said: 
"This  is  the  only  pecuniary  damage  done  to 
ttiem,  and  this  the  law  allows  them  to  le- 
cover  If  entitled  on  the  facts  to  recover  at 
OIL  This  excludes  damages  for  the  suffering 
to  the  deceased,  which  was  personal  to  him- 
self, and  did  not  survive,  as  well  as  for  sol- 
ace, which  are  Incapable  of  aK>reciatlon  so 
as  to  be  compensated."  In  Bailroad  Oom- 
pany  v.  Vandever,  86  Pa.  298,  a  widow 
bronght  an  action  against  a  railroad  com- 
pany for  injories  resulting  in  the  death  of 
her  husband,  and  it  was  ueld  that  the  meas- 
ure of  damages  in  Pennsylvania  was  confined 
to  pecuniary  loss,  and  did  not  Include  solati- 
um for  wounded  feelings  or  vindictive  dam- 
ages. Inr  Railroad  Company  V.Henderson,  61 
Pa.  815,  it  was  decided  that  the  right  of  ac- 
tion which  a  wife  has  for  the  death  of  her 
husband  caused  by  negligence  is  different 
from  that  which  would  have  accrued  to  him 
had  he  survived  the  injury,  and  excludes  all 
qnestlons  of  exemplary  damages;  the  dam- 
ages being  simply  compensatory  for  the  loss 
sustained  by  the  surviving  family. 

Clearly,  therefore,  the  damages  to  be  re- 
covered by  surviving  parents,  as  In  the 
present  case,  must  be  measured  by  this  rule, 
because  both  rights  accrue  under  the  same 
act.  Our  attention  has  not  been  called  to 
any  case  In  which  the  doctrine  therein  laid 
down  has  beea  overruled,  and,  if  that  case 
is  to  be  regarded  as  authority,  It  would  seem 
to  be  conclusive  of  the  qnestion  raised  by 
this  appeal.  Caldwell  v.  Brovra,  63  Pa.  463, 
held  that  in  an  action  by  parents  for  the 
death  of  a  minor  child  they  can  recover  only 
the  pecuniary  value  of  his  services  during 
minority,  and  cannot  be  allowed  damages 
Cor  the  agMilzed  feelings  of  parents  not  the 
toss  of  the  society  of  the  child.  It  will  be 
<>b8erved  that  In  all  of  these  cases  the  rule 
of  compensatory  damages  was  adhered  to 
when  the  action  was  brought  under  the  act 
of  April  26,  186S  (P.  li.  809),  for  Injuries  re-- 
raiting  in  death.  These  decisions  were  ren- 
dered prior  to  the  passage  of  the  act  of 
April  4,  U68  (P.  L.  68),  which  limited  the 
amount  to  be  recovered  by  providing  that 
"only  such  compensation  for  loss  and  dam- 
ages shall  be  recoveied  as  the  evidence  shall 
clearly  prove  to  have  been  pecuniarily  suf- 
fered or  sustained,  not  exceeding  in  the  case 
Of  personal  injuries  the  sum  of  three  thou- 


sand dollars,  nor  In  the  case  of  loss  of  life 
the  sum  of  five  thousand  dollars."  In  Kail- 
road  Company  v.  Rowan,  66  Pa.  393,  decided 
In  1870,  it  was  again  held  that  exemplary 
damages  oonld  not  be  recovered  In  an  acticm 
by  a  paroit  for  the  death  of  a  child.  In  the 
discussion  of  the  principle  Involved,  the 
learned  Chief  Justice  who  wrote  the  opinion 
In  that  case  pointed  out  that  prior  to  the  act 
of  1868  the  weight  of  authority,  as  shown 
by  the  reasoning  of  all  the  cases,  adhered  to 
this  rule,  although  the  dicta  in  some  in- 
stances might  indicate  a  different  view.  It 
is  perfectly  clear  the  court,  even  at  that 
time,  considered  the  rule  settled  that  exem- 
plary damages  could  not  be  recovered  for 
injuries  resulting  in  death,  and  that  it  had 
been  recognized  and  followed  before  the 
act  of  1868.  In  Railroad  Company  v.  Keller, 
67  Pa.  300  C1871),  it  was  said  that  the  act  of 
1868  was  declaratory  of  the  rule  previously 
established;  that  is  to  say,  only  compensa- 
tory damages  can  be  recovered  by  the  par- 
ties authorized  to  Institute  suit  under  the 
act  of  1865  for  Injuries  resulting  in  death. 
In  Mansfield  Goal  &  Coke  Company  v.  Me- 
Bnery,  91  Pa.  185,  86  Am.  Rep.  662  (1879), 
the  same  rule  was  again  asserted.  Mr.  Jus- 
tice PaxBon,  In  discussing  the  question,  said: 
"It  was  early  held  that  in  such  an  action  ex- 
emplary damages  could  not  be  recoveredj 
but  that  they  must  be  compensatory  only." 

It  Is  contended  for  appellees  that  the  act 
of  1868  is  anc<mstltutIonal,  and  Penna.  Rail- 
road Company  v.  Bowers,  124  Pa.  183,  16 
Atl.  886,  2  L.  R.  A.  621,  is  cited  in  support 
of  this  contention.  It  Is  true  this  court  held 
in  that  case  that  section  2  of  the  act  of  1868, 
limiting  the  liability  of  railroad  companies 
and  common  carriers  for  personal  Injuries 
was  avoided  by  section  21,  art  S,  of  the 
Constitution  of  1874.  A  careful  examination 
of  that  case  shows  that  the  portion  of  the 
act  of  1868  which  was  obnoxious  to  the  con- 
stitutional mandate  was  that  which  limited 
the  amount  to  be  recovered'  for  personal  in- 
juries to  $3,000,  and  for  death  $5,000.  The 
language  of  the  act  of  1868,  restricting 
damages  to  such  loss  as  may  have  beea 
pecuniarily  suffered,  was  not  commented  up- 
on nor  considered  in  the  decision  of  that 
case,  nor  do  we  consider  the  determination 
of  that  question  vital  in  the  disposition  of 
the  present  case.  For,  even  If  It  should  be 
finally  determined,  which  it  has  not  been,  that 
the  act  of  1868  was  avoided  in  all  of  its  parts 
by  the  Constitution  of  1874,  there  would  be 
no  reason  for  disturbing  the  rule  which 
prior  to  that  time  had  been  so  well  estab- 
lished, and  it  would  remain  In  force  just  as 
It  was  before  the  act  became  a  law.  It  Is 
true  that  some  of  our  cases  decided  after  the 
passage  of  the  act  of  1868  referred  to  the 
statutory  rule  therein  contained  as  a  denial 
of  the  right  to  recover  exemplary  damages, 
bat  in  no  case  was  this  question  e.xpressly 
raised  and  decided.  Bven  In  the  cases  refer- 
led  to,  the  opinions  clearly  Indicate  that  the 
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rule  established  by  tbe  courts  prior  to  the 
act  of  1868  was  that  exemplary  damages 
could  not  be  recovered  for  injuries  resulting 
In  death.  It  must  be  conceded  that  there  is 
confusion  in  the  cases  on  the  question  of  ex- 
emplary damages.  This  results  from  the 
dicta  in  some  of  the  cases  rather  than  from 
the  questions  actually  decided.  In  not  a 
single  case,  however,  has  it  ever  been  de- 
cided that  exemplary  damages  could  be  re- 
covered by  the  surviving  parties  for  injuries 
resulting  in  death.  We  believe  this  to  be 
the  correct  rule,  supported  by  reason  and  au- 
thority, and  so  bold  in  this  case. 

This  view  of  the  law  disposes  of  the  pres- 
ent case,  and  makes  it  unnecessary  to  dis- 
cuss at  length  the  other  question  raised  by 
this  appeal.  However,  after  a  careful  ex- 
amination of  the  testimony  produced  at  the 
trial,  it  does  not  appear  that  the  injuries  to 
the  minor  son,  resulting  in  death,  were  oc- 
casioned by  any  such  violent,  or  oppressive, 
or  wanton,  or  reckless  act  on  the  part  of  the 
employes  of  the  appellant  company  as  to 
make  it  liable  for  exemplary  damages,  even 
If,  under  the  law,  appellees  were  entitled  to 
recover  such  damages. 

The  Jury,  under  the  Instructions  of  the 
learned  trial  judge,  having  returned  a  ver- 
dict fixing  the  exact  amount  of  compensa- 
tory damages  found,  and  also  the  amount  of 
punitive  damages  allowed,  judgment  having 
been  entered  for  the  whole  amount,  and  this 
appeal  only  raising  the  question  of  the  right 
to  recover  punitive  damages,  the  assign- 
ments of  error  relating  thereto  are  sustain- 
ed, and  the  record  is  remitted  to  the  court 
below  with  instructions  to  enter  final  judg- 
ment in  accordance  with  this  opinion. 

Judgment  reversed. 


(21S  Pa.  104) 

MINT  REALTY  CO.  v.  CITY  OF 
PHILADELPHIA  et  al. 

(Supreme  Court  of  Pennsylvania.     May  6, 
1907.) 

Taxation— PuBLio   Lands— Sauc. 

Where  the  United  States  sells  real  estate, 
reserving  title  to  itself  until  all  payments  are 
made  and  conditions  performed,  such  real  es- 
tate is  not  taxable  until  the  vendee  has  made 
all  the  payments  and  performed  the  conditions. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  45,  Taxation,.  §§  34,  35.] 

Mestrezat  and   Potter,   JJ.,  dissenting. 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Bill  by  the  Mint  Realty  Company  against 
the  city  of  Philadelphia  and  Charles  L.  Rid- 
dell.  Decree  for  plaintiff,  and  defendants  apr 
peal.    Affirmed. 

In  the  court  below  Martin,  P.  J.,  found  the 
facts  to  be  as  follows : 

"The  United  States  of  America,  being  the 
owner  of  the  property  known  aa  the  'Mint 
Site,'  at  the  northwest  corner  of  Chestnut  and 
Juniper  streets,  in  the  city  of  Philadelphia, 
the  Secretary  of  tbe  Treasury,  on  March  Zi, 


1902,  executed  and  delivered  to  Felix  Isman 
an  option,  agreeing  to  accept  him  as  the  pur- 
chaser for  the  property  at  the  price  of  $2,000^- 
000,  to  be  paid  within  60  days,  of  which  gam 
$25,000  was  paid  in  cash  upon  the  execution 
of  the  option,  $25,000  more  was  to  be  paid 
within  30  days  afterward,  and  tbe  balance  of 
$1,950,000  within  6  months.    Isman  assigned 
his  option  to  the  Mint  Realty  Company,  the 
complainants  in  tills  case.    On  May  28,  1902, 
a  contract  for  the  sale  of  tbe  property  to 
the  Mint  Realty  Company  was  executed  by 
tbe  Secretary  of  the  Treasury,  in  which  the 
United  States  agreed  to  deliver  to  the  Mint 
Realty  Company,  upon  payment  In  full  of  tbe 
purchase  money,  a  deed  for  the  property.    It 
was  stipulated  In  this  agreement  that  tbe 
balance  of  the  consideration  money,  $25,000. 
should  be  paid  within  30  days,  and  $1,950,000 
on  or  before  September  22,  1902.    Possession 
of  the  premises  was  to  be  given  at  tbe  time 
of  final  payment.    There  was  a  provision  of 
forfeiture  of  the  contract  In  the  event  of  de- 
fault in  payment  of  the  consideration  money, 
and  the  United  States  reserved  the  right  to 
resell  the  property  and  to  hold  the  Mint  Real-  ' 
ty  Company  responsible  In  the  event  of  loas. 
The  Mint  Realty  Company,  bavlng  paid  an 
additional  sum  of  $26,000  on  account  of  the 
purchase  money,  on  August  21,  1902,  a  fur- 
ther sum  of  $200,000  was  paid  to  the  United 
States,  and  It  was  agreed  that  the  period  for 
tbe   payment   of   the  balance  of   $1,750,000 
should  be  extended  for  18  months  from  the 
time  stipulated  in  the  former  agreement,  witti 
the  right  on  the  part  of  tbe  company  to  pay 
the  entire  balance  at  any  time.    This  con- 
tract provided  that:    'The  United  States  Gov- 
ernment, acting  as  aforesaid  hereby  agrees 
and  does  deliver  possession  to  the  Mint  Real- 
ty Company  of  the  old  United  States  mint 
property  in  Philadelphia,  situate  at  the  north- 
west comer  of  Juniper  and  Chestnut  streets, 
with  the  express  imderstanding  that  the  said 
company  may  make  such  alterations,  addi- 
tions and  improvements  or  construct  such  new 
building  or  buildings  as  it  may  deem  fit,  with 
tbe  further  express  understanding,  however, 
that  In  the  event  of  the  default  for  a  fur- 
ther period  than  thirty  (30)  days  after  the 
22d  day  of  March,  one  thousand  nine  hun- 
dred and  four  (1904)  the  said  United  States 
Oovemment  shall  have  tbe  right  to  enter  tbe 
premises,  eject  and  expel  said  Mint  Realty 
Company  and  all  others  claiming  under  It, 
therefrom,  and  this  agreement  shall  cease 
and  absolutely  determine  and  the  said  Mint 
Realty  (Company  shall  forfeit,  which  It  here- 
by agrees  to  do,  all  sums  of  money  hereto- 
fore paid  by  it  on  account  Of  the  said  old 
United  States  mint  property  at  Philadelphia 
as  aforesaid,  as  well  as  such  building  which 
the  said  Mint  Realty  Company  may  have  con- 
structed, '  altered  or   Improved,  and  in  the 
event  of  such  default,  the  United  States  (3ov- 
emment  is  hereby  empowered  to  eater  in  any 
competent  court  an  amicable  action  in  eject- 
ment agamst  the  aakl  Mint  Realty.  GomDU]' 
Digitized  byOUOVTC^ 
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and  all  persons  claiming  under  It,  for  re- 
covery ot  possession  of  the  old  United  States 
mint  property,  situate  at  Philadelphia  and 
for  which  this  agreement  shall  be  a  sufficient 
warrant.' 

"In  July  or  August  of  1903  complainants 
entered  Into  actual  possession  of  the  proper^ 
ty,  removed  the  old  structure,  and  proceeded 
to  erect  the  building  now  on  the  premises. 
On  December  14, 1903,  $50,000  having  already 
been  paid  on  account  of  the  purchase  money, 
the  sum  of  |250,000  additional  was  paid  by 
the  complainants  to  the  United  States,  and 
a  contract  was  made  extending  the  time  for 
the  payment  of  the  balance  of  the  consldera- 
tlon  money,  viz.,  $1,700,000,  and  providing 
that  of  this  sum  $100,000  should  be  paid 
March  22,  1904,  $100,000  December  22,  1904, 
and  $1,500,000  on  February  21,  1905,  and  ex- 
tending to  complainants  the  privilege  of  pay- 
ing the  amount  In  full  at  any  time.  Upon 
completion  of  the  building  it  was  rented  by 
complainants  to  various  tenanta  Assuming 
the  complainants  to  be  the  owner  of  the  prop- 
erty by  virtue  of  the  contract  of  sale,  the 
city  of  Philadelphia  caused  an  assessment  for 
taxes  to  be  made  from  the  date  of  November 
1,  1902,  and  for  the  entire  year  of  1903. 
These  taxes  remaining  unpaid,  a  levy  was 
made  on  the  tenants,  pursuant  to  the  terms  of 
the  act  of  April  19,  1883  (P.  L.  9).  Applica- 
tion was  made  on  behalf  of  complainants  for 
an  injunction  to  restrain  the  collection  of 
the  taxes  on  the  ground  that  the  title  to  the 
property  is  vested  In  the  United  States  of 
America,  and  so  remains  until  the  final  pay- 
ment of  the  entire  consideration  money. .  The 
contract  of  sale  between  the  United  States 
and  the  Mint  Realty  Company  not  having 
been  presented  at  the  registry  bureau  of  the 
city  of  Philadelphia,  the  tax  was  assessed 
in  the  name  of  the  United  States  of  America, 
the  last  registered  owner,  but  was  levied  on 
the  tenants  of  complainants.  It  was  argued 
on  behalf  of  the  city  that  upon  the  execu- 
tion of  the  agreement  of  sale,  which  vested 
in  the  vendee  the  right  to  possession  under 
the  terius  of  the  contract  of  August  21,  1902, 
the  Mint  Realty  Company  became  the  owner 
of  the  property,  and  the  United  States  re- 
tained- only  a  vendor's  lien  for  the  unpaid 
purchase  money,  to  enforce  which  provision 
was  made  in  the  agreements  for  forfeiture 
of  complainants'  title  and  the  entry  of  an 
amicable  Judgment  in  ejectment,  and  that  as 
the  real  owner  complainants  are  liable  for 
taxes,  although  assessed  In  the  name  of 
another;  that,  if  complainants'  title  is  here- 
after forfeited  to  the  government,  the  rents 
accrued  belong  to  complainants,  and  the 
rights  of  the  government  are  not  affected  by 
the  pending  levy  upon  the  tenants  of  com- 
plainants. The  tax  is  assessed  upon  the  land 
itself.  The  entry  upon  the  assessor's  book 
for  1902,  is  as  follows:  'Chestnut  street, 
north  side,  west  of  Thirteenth  street,  north- 
west corner  of  Juniper  street.  United  States 
of  North  America,  2  sty.  marble  Mint  build- 


ing, with  mansard  roof.  Lot  152x204.  Ex- 
empt $1,250,000.  Taxable  as  of  November  1, 
1902.  Valuatlpn  $208,333,  added  by  certif- 
icate 11/8/02.'  And  for  1903:  'Chestnut 
street,  north  side,  west  of  Thirteenth  street 
N.  W.  cor.  Juniper  street.  United  States  of 
North  America,  lot  152x204,  valuation  $1,- 
250,000.' " 

It  appears  by  the  testimony  that  the  prop- 
erty was  considered  by  those  Interested  in  it 
to  be  of  much  greater  value  than  the  figure 
at  which  It  was  assessed,  but  no  evidence  was 
presented  which  indicated  that  the  assess- 
ment was  made  upon  any  less  interest  than 
the  entire  property.  The  court  entered  a  de- 
cree In  accordance  with  the  prayer  of  the  bill. 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  MESTREZAT,  POTTEK, 
ELKIN,  and  STEWART,  JJ. 

J.  Howard  Qendall,  Mayne  R.  Longstreth, 
James  Alcorn,  and  John  L.  Kinsey,  for  appel- 
lants.   John  G.  Johnson,  for  appellee. 

ELKIN,  J.  This  is  a  proceeding  In  equity 
to  restrain  the  city  of  Philadelphia  from  the 
collection  of  taxes  levied  against  the  api>ellee 
company  for  the  years  1002  and  1003.  The 
appellee  is  a  private  corporation,  and  has  en- 
tered into  an  article  of  agreement  for  the  pur- 
chase of  the  old  mint  site  from  the  United 
States  government.  The  legal  title  to  the  prop- 
erty Is  in  the  United  States,  and  will  remain 
there  until  the  final  payments  are  made 
and  all  the  precedent  conditions  are  per- 
formed. The  general  rule  is  that  real  estate, 
the  title  to  which  Is  hi  the  United  States,  is 
not  subject  to  taxation  for  state  and  local 
purposes.  It  la  familiar  law  that  in  dealing 
with  the  taxation  of  real  estate  belonging 
to  the  United  States  the  decisions  of  the  fed- 
eral courts  are  final  and  conclusive  In  all 
Jurisdictions.  Starting,  then,  with  the  con- 
ceded fact  that  the  title  to  the  property  at- 
tempted to  be  taxed  In  this  case  Is  in  the 
United  States,  and  therefore  ordinarily  not 
subject  to  municipal  taxation,  the  appellants 
must  show  that  they  come  within  some  ex- 
ception to  the  general  rule  In  order  to  give 
them  any  standing  to  assert  a  claim  for  taxes 
against  the  appellee  company.  The  attempt 
is  made'  to  take  this  case  out  of  the  general 
rule  by  showing  that  the  United  States  oy 
article  of  agreement  had  sold  and  agreed  to 
convey  the  property  to  the  appellee,  and  this 
company  being  in  possession,  receiving  rents, 
and  exercising  all  rights  of  ownership,  has 
such  an  equitable  title  as  to  subject  the  prop- 
erty to  taxation  in  its  name.  This  contention 
would  be  perfectly  sound  If  the  rule  of  tax- 
ation applicable  thereto  could  be  determined 
by  Pennsylvania  law.  The  difficulty,  how- 
ever, Is  that  in  the  present  case  our  state 
law  has  no  application,  and  It  becomes  neces- 
sary to  look  to  the  decisions  of  the  federal 
courts  In  order  to  determine  the  rights  of 
the  parties. 

The  rule  which  denies  the  right  of  a  state 
or  municipality  to  %i||fdl?^'^(SO§¥e 
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United  States  is  fonnded  on  tbe  principle 
which  Inheres  In  every  independent  govem- 
meat,  tbait  It  mnet  be  free  from  any  such  In- 
terference of  another  government  as  may  tend 
to  destroy  its  powers  or  Impair  their  effi- 
ciency. Wisconsin  Central  Railroad  Co.  v. 
Price  County,  133  U.  S.  496,  10  Sup.  Ct.  341 
33  L.  Ed.  687.  The  power  to  tax  implies  the 
power  to  divest  the  title  by  a  tax  sale  when 
there  is  default  In  the  payment  of  the  taxe<i 
levied.  Hence  the  federal  government  has 
most  carefully  guarded  Its  property  from  the 
vigilance  of  the  local  tax  gatherer.  There  is, 
however,  an  exception  to  tbe  general  rule 
recognized  by  the  federal  courts,  and  that  is, 
where  Congress  has  prescribed  the  condi- 
tions upon  which  portions  of  the  public  do- 
main may  be  alienated,  and  provided  that 
apon  tbe  performance  of  the  conditions  a 
patent  of  the  United  States  shall  issue  to  tbe 
purchaser,  and  all  such  conditions  have  been 
compiled  with,  tbe  land  alienated  being  dis- 
tinctly defined,  it  only  remaining  for  the 
government  to  issue  Its  patent,  and  until 
Buoh  issue  holding  the  legal  title  in  trust  for 
tbe  vendee,  who  has  gone  into  possession  and 
Is  exercising  the  rights  of  ownership  therein, 
tbe  purchaser  will  be  treated  as  tbe  beneflclsl 
owner  of  tbe  land,  and  tbe  same  may  be 
subjected  to  taxation  for  local  purposes.  Tbe 
appellants  rely  upon  this  exception  to  tbe 
general  rule  to  support  their  contention  in 
the  present  case.  It  must  not  be  overlooked, 
however,  that  tfala  exception  Is  only  recog^ 
nized  where  Congress  has  prescribed  the  con- 
ditions apon  which  portions  of  the  irablic 
domain  may  be  alienated,  and  directed  that 
upon  the  performance  of  these  conditions  a 
patent  shall  issue.  In  these  exceptional  cas- 
es tbe  federal  courts  have  distinctly  held 
that  all  of  the  precedent  conditions  must  have 
been  complied  with  so  that  nothing  remains 
on  the  part  of  tbe  purchaser  to  be  done  be- 
fore be  is  entitled  to  the  legal  title  in  order 
to  subject  tbe  property  to  local  taxation. 
Railway  Co.  v.  Prescott,  83  U.  S.  603,  21  L. 
Ed.  373;  Central  Pacific  Railroad  Co.  t. 
Nevada,  162  U.  8.  612,  16  Sup.  Ct.  885,  40  L. 
Ed.  1(»7;  Northern  Padflc  Railroad  Co.  v. 
Myers,  172  U.  S.  689,  19  Sup.  Ct  276,  43  L. 
Ed.  664.  In  other  words,  even  in  these  ex- 
ceptional cases  It  has  been  uniformly  held 
that.  It  any  part  of  the  purchase  money  re- 
mains nnpald,  or  anything  remains  to  be 
done  by  the  purchaser,  or  any  precedent  con- 
dition has  not  been  performed,  the  right  to 
subject  tbe  property  to  local  taxation  does 
not  exist. 

Let  ns  B6i,  then,  whether  the  case  at  bar 
comes  within  the  exception  to  the  general  rule 
as  defined  by  the  federal  courts.  Tbe  pur- 
chaser, the  vendee  company  here,  has  agreed 
to  pay  the  United  States  for  the  property 
the  sum  of  $2,000,000,  on  which  It  bad  only 
paid  at  the  time  of  the  filing  of  this  bill 
$250,000,  leaving  a  balance  unpaid  of  $1,750,- 
000,  so  that  all  of  tbe  money  has  not  yet  been 
paid.    Then,  again,  nnder  tbe  terms  of  tb>i 


agreement  the  government  expressly  reserved 
the  rigbt  to  declare  a  forfeiture  of  tbe  con- 
tract, as  well  as  of  all  moneys  paid  on  a> 
count  thereof,  if  all  of  the  conditions  con- 
tained were  not  performed  by  the  purchaser, 
so  that  if  the  balance  of  tbe  purchase  money 
Is  not  paid,  or  If  any  of  tbe  conditions  are 
not  perforated,  tbe  purchaser  will  forfeit  bis 
e<]nl  table  Interest  in  the  property.  Clearly, 
therefore,  the  facts  of  this  case  do  not  bring 
it  within  the  exception  to  the  general  rule. 
The  appellants,  however,  rely  upon  one  of 
the  latest  decisions  of  the  Supreme  Court  of 
the  United  States  to  support  their  conten- 
tion that  the  rule  of  the  earlier  cases  herein- 
before cited  has  been  modified  or  changed. 
In  Baltimore  Shipbuilding,  etc..  Company  ▼. 
Baltimore,  195  U.  S.  375,  25  Sup.  Ct.  80,  49 
L.  Ed.  242,  it  was  held  that  the  real  estate  of 
the  shipbuilding  company  was  subject  to  tax- 
ation by  the  city  of  Baltimore.  After  a  care- 
ful consideration  of  that  case  we  have  failed 
to  discover  that  the  rule  of  the  earlier  casea 
has  been  changed,  either  in  express  terma 
or  by  necessary  implication.  In  that  case, 
however,  it  must  not  be  overlooked  that  the 
title  to  the  property  was  not  in  the  United 
States,  but  in  the  shipbuilding  company. 
There  was  a  duty  on  the  part  of  the  company 
to  allow  government  vessels  to  put  tato  dry 
dock  for  repairs,  and  there  was  a  condition 
subsequent  of  defeasance,  and  these  were  tbe 
distinguishing  features  of  that  case  clearly 
pointed. out  by  the  court  In  rendering  the  de- 
cision. The  legal  title  was  in  the  shipbuild- 
ing company,  and  therefore  under  tbe  law  of 
the  state  it  would  be  subject  to  local  taxation 
Just  like  the  property  of  any  other  private 
corporation  or  Individual  unless  entitled  to 
exemption  for  some  sufBclent  reason.  It  Tm- 
dertook  to  evade  the  payment  of  local  taxes 
on  the  ground  that  tbe  United  States  had  an 
equitable  Interest  In  tbe  title  to  the  property, 
and  therefore  claimed  that  the  case  came 
within  tbe  general  rule  of  taxation  of  proper- 
ty belonging  to  the  federal  government  Tbe 
court  very  properly  held  that  under  such  cir- 
cumstances the  shipbuilding  company  conld 
not  be  permitted  to  avoid  its  share  of  the 
burdens  of  local  taxation,  because  it  had 
entered  Into  an  agreement  with  the  United 
States  providing  that  If  the  conditions  there- 
of were  not  kept  and  performed  a  defeas- 
ance would  result.  Another  ground  upon 
which  the  right  to  Impose  the  tax  in  that 
'  case  was  predicated  was  that  under  tbe  laws 
of  the  state  of  Maryland  even  an  equitable 
interest  in  the  title  to  real  estate  may  be 
taxed,  and  in  default  of  payment  thereof  a 
tax  sale  would  only  divest  the  equitable  In- 
terest against  which  tbe  tax  was  assessed.' 
Tbe  answer  to  this  position  is  that  in  Penn- 
sylvania this  Is  not  now,  and  never  was, 
the  law.  In  this  state  the  rem  Is  taxed,  and, 
if  a  tax  sale  results  from  default  in  the  pay- 
ment of  the  taxes  levied,  the  title  to  the  rem 
is  sold.  It  is  true  that  In  our  state  a  vendee 
of  land  porcbaaed  by  article  of  agrecmttiS 
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may  b«  assessed  for  the  fall  taxable  valne  of 
the  land,  althoueb  he  has  only  paid  a  por- 
tion of  the  purchase  price.  Indeed,  this  very 
frequently  happens ;  but  the  right  to  do  so  Is 
founded  en  the  principle  that  the  tax  is 
against,  the  rem,  and  it  is  a  matter  of  no  im- 
portance whether  the  tax  is  assessed  in  the 
name  of  the  legal  or  equitable  owner,  so 
long  as  It  is  assessed  against  the  whole  title 
to  the  laud.  Some  confusion  about  this  mat- 
ter may  have  arisen  because  our  courts  have 
always  recognised  the  right  to  Impose  a  tax 
upon  the  holder  of  the  legal  title  to  different 
strata  within  the  boundaries  of  a  particular 
tract  of  land.  As,  for  Instance,  it  frequent- 
ly happens  that  the  legal  title  to  the  surface 
Is  In  one  owner,  the  title  to  the  coal  In  an- 
other, and  the  title  to  the  ores  in  still  an- 
other. In  sndi  a  case  the  surface  is  taxed 
to  Its  owner,  the  coal  to  hs  owner,  and  the 
ores  to  their  owners,  but  this  Is  because  there 
has  been  a  severance  of  the  legal  title  to  the 
different  strata,  and  each  stratum  Is  subject 
to  taxation  in  the  name  of  its  owner  just  as 
much  as  if  It  represented  a  distinct  and  sep- 
arate acreage.  In  the  taxation  of  the  coal, 
for  instance.  In  such  a  case,  the  legal  title 
might  be  in  one  owner  and  the  equitable  title 
in  another,  bat  the  tax  would  be  levied  and 
assessed  against  the  rem,  that  is,  all  the  coal ; 
and,  if  a  tax  sale  resulted  from  default  in 
the  payment  of  these  taxes,  the  whole  title  to 
the  coal  would  pass. 

Another  answer  to  the  contention  made  by 
the  appellants  in  this  respect  Is  that  the 
learned  court  below  has  found  as  a  fact  that 
there  was  no  assessment  or  attempt  to  assess 
the  property  otherwise  than  as  a  whole  in 
the  name  of  the  United  States  until  after 
the  filing  of  th^  present  bill.  Of  course,  the 
rights  of  the  parties  to  this  controversy  must 
be  determined  upon  the  facts  as  they  stood 
at  the  time  the  bill  was  filed.  On  this 
ground,  as  well  as  for  the  other  reasons  set 
oat  in  this  opinion,  we  are  compelled  to  bold 
that  the  property  was  not  subject  to  taxation 
for  municipal  purposes,  and  that  the  decree 
entered  by  the  court  >>eIow  must  be  sustained. 

Decree  alflrmed. 

MESXREZAT  and  POTTER,  JJ.,  dissent 
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(69  N.  J.  Bg.  8S9) 

ACKEKMAN  v.  CEOUTEE  et  al.    (Court  of 

Errors  and  Appeals  of  New  Jersey.  March  B, 
1900.)  Appeal  from  Court  of  Chancer.?.  Bill 
by  James  T.  Ackerman  against  Cornelias  P. 
Crouter  and  others.  Bill  dismissed  (59  Atl.  574, 
08  N.  J.  Eg.  49),  and  complainant  appeals. 
Affirmed.  James  T.  Ackerman  and  David  D. 
Ackerman,  for  appellant  Cornelius  Doremus, 
for  rfsixjndents.  ' 

PER  CURIAM.    The  decree  appealed  from  is 
affirmed,  for  the  reasons  set  forth  in  the  opinion 


of  the  chancellor,  delivered  In  the  court  below. 
50  Ati.  574,  08  N.  J.  OEq.  40. 

The  CHIEF  JUSTICE,  and  DIXON,  GAR- 
RISON, FORT,  GARRET80N,  PITNEY, 
SWAYZE,  BOGBUT,  VREDENBURGH, 
VBOOM,  GREEN,  GRAY,  and  DIUU  JJ~ 
concur. 


AMOLE  et  al.  v.  MEYERS  et  al.  (Court  of 
Errors  and  Appeals  of  New  Jersey.  June  26. 
1905.)  Appeal  from  Court  of  Chancery.  Bill 
by  one  Amole  and  others  against  one  Meyers 
and  others.  From  an  order  striking  out  a  de- 
murrer to  the  bill,  defendants  appeal.  Affirmed. 
John  C.  Reed,  for  appellants.  Eli  H.  Chandler, 
for  respondents. 

PER  CURIAM.  We  concur  in  the  view  of 
the  Court  of  Chancery  that  the  demurrer  is 
frivolous.  The  order  appealed  from  should  be 
affirmed. 

The  CHIEF  JUSTICE,  and  DIXON,  GAR- 
RISON, FORT.  GARRETTSON,  PITNEY, 
SWAYZE,  REED,  BOGERT,  VREDEN- 
BURGH, VEOOM,  GREEN,  and  GRAY,  JJ.. 
concur. 


ANDREWS   T.   ClAMDHN   &   S.    RY.   CO. 

(Court  of  'Errors  and  Appeals  of  New  Jersey. 
March  7,  1907.)  Error  to  Supreme  (Tourt.  Ac- 
tion by  (jlayton  L.  Andrews  against  the  Camden 
&  Suburban  Railway  Company.  From  a  judg- 
ment for  plaintiff,  defendant  brings  error.  Af- 
firmed. E.  A.  Armstrong,  for  plaintiff  in  error. 
Samuel  H.  Richards,  for  defendant  in  error. 

PER  CURIAM.  The  assignments  of  error 
argued  before  us  are  conspicuously  lacking  in 
merit.  The  testimony  which,  it  is  contended, 
was  improperly  received,  was  clearly  competent ; 
and  if  the  instruction  to  the  jury,  as  to  the 
method  by  which  they  should  admeasure  the 
damages  in  case  their  verdict  shonld  be  for  the 
plaintiff,  was  inaccurate  in  the  respect  pointed 
out  in  the  assignment,  the  error  was  harmful  to 
the  plaintiff  l>eTow,  rather  than  to  the  defendant. 
The  judgment  under  review  will  be  affirmed. 


(69  N.  J.  Bq.  834) 
AVAKIAN  V.  AVAKIAN.  (Court  of  Errors 
and  Appeals  of  New  Jersey.  March  6,  1906.) 
Appeal  from  Court  of  Chancery.  Bill  by  Louisa 
Avakian,  by  Mariam  Boyajian,  guardian  ad 
litem,  against  Hagop  Avakian.  Decree  for  com- 
plainant (60  Atl.  521),  and  defendant  appeals. 
Affirmed.  Weller  &  LIchtenstein,  for  appellant. 
Eusebius  W.  Arrowsmith,  for  respondent. 

PER  CURIAM.  The  decree  appealed  from  Is 
affirmed,  for  the  reasons  stated  in  the  opinion 
filed  in  the  Court  of  Chancery  by  Vice  Chancel- 
lor Pitney.    60  Atl.  521. 

The  CHIEF  JUSTICE,  end  GARRISON, 
FORT,  GARRETSON.  PITNEY;  SWAYZE, 
BOGERT,  VREDENBURGH,  VROOM, 
GREEN,  GRAY,  and  DILL,  JJ.,  concur. 
DIXON,  J.,  dissents^ 

(69  N.  J.  Eq.  842) 

AYRES  V.  AYRES.  (Court  of  Errors  and 
Appeals  of  New  Jersey.  March  5,  1906.)  Ap- 
peal from  Court  of  Chancery.  Bill  by  Lydia  Y. 
Ayres  against  John  H.  Ayres,  administrator. 
Decree  for  plaintiff  (00  Atl.  422),  and  defend- 
ant appeals.  Affirmed.  Hervey  C.  Scudder  and 
Edwin  Robert  Walker,  for  appellant  Linton 
Satterthwait,  for  respondent. 

PER  CURIAM.  The  decree  appealed  from 
is  affirmed,  for  the  reasons  stated  in  the  opinion 
delivered  in  the  Court  of  Chancery  by  Vice 
Chancellor  Bergen.  60  Atl.  422. 

The  CHIEF  JUSTICE,  and  DIXON,  GAR- 
RISON.    FORT,     GARRETSON,     PITNEY, 
SWAYZEJ,       BOGERT,       VREDENBURGH, 
VROOM.  GREEN,  and  GRAY.  JJ.,  oniciis.., 
uigiiized  Dy  >^30vJy  lv_ 
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(«»  N.  J.  Bq.  832) 

CX)STELIi  T.  OOSTELL.  (Court  of  Errors 
and  Appeals  of  New  Jersey.  March  5,  1906.) 
Appeal  from  Court  of  Chancery.  Bill  by  Annie 
El.  Costell  against  Smith  Costell.  Decree  for 
complainant  (60  Atl.  49),  and  defendant  ap- 
peals. Affirmed.  William  T.  Hilliard,  for  ap- 
pellant.   Howard  L.  Miller,  for  respondeat. 

PER  CURIAM.  The  decree  appealed  from  is 
affirmed,  for  the  reasons  set  forth  in  the  opinion 
filed  in  the  Court  of  Chancery  by  Vice  Chancel- 
lor Grey.    60  Atl.  49. 

The  CHIEF  JUSTICE,  and  DIXON,  GAR- 
RISON, FORT,  GARRETSON,  PITNEY, 
SWAYZB,  BOGBRT.  VREDENBUR6H, 
VROOM,  GREEN,  GRAY,  and  DIIXi,  JJ.. 
concur. 

(69  N.  J.  Bq.  ffil) 

FURNISS  et  al.  t.  LEUPP.  (Court  of  Et^ 
rors  and  Appeals  of  New  Jersey.  March  5, 
1906.)  Appeal  from  Court  of  Chancery.  Bill 
by  Grace  X.  Fumiss  and  another  against  Wil- 
liam H.  Leupp,  trustee.  From  the  decree  (58 
Atl.  374,  67  N.  J.  Bq.  159),  defendant  appeals. 
Affirmed.  Grouse  &  Perkins,  for  appellant. 
Willard  P.  Voorhees,  for  respondents. 

PER  CURIAM.  The  order  appealed  from 
should  be  affirmed,  for  tjie  reasons  stated  in  the 
opinion  of  the  Vice  Chancellor,  58  Atl.  374,  67 
N.  J.  Eg.  159.  It  will  appear  from  an  examina- 
tion of  the  opinion  that  the  learned  Vice  Chan- 
cellor concluded  that  the  fund  in  dispute  was 
not  within  the  scope  of  the  "anticipation"  clause 
of  the  trust  deed,  and  in  this  conclusion  we  con- 
cnr.  The  case,  therefore,  does  not  call  for  a 
consideration  of  the  question  whether  or  not 
that  clause  is  valid.  It  was  assumed  to  be  so 
by  the  learned  Vice  (Chancellor.  As  the  qnes- 
tfon  is  not  involved  in  the  determination  of  the 
case,  we  express  no  opinion  upon  it. 
•  The  CHIEF  JUSTICE,  and  DIXON,  GAR- 
RISON, PORT.  GARRETSON,  PITNEY, 
SWAYZB,  BOGERT,  VRBDBNBURGft, 
VROOM,  GREEN,  GRAY,  and  DILL,  JJ., 
concnr. 

(6«  N.  J.  Bq.  841) 

MONMOUTH  COUNTY  ELECTTRIC  CO.  v. 
McKBNNA.  (Court  of  Errors  and  App<>al8  of 
New  Jersey.  March  5,  1006.)  Appeal  from 
Court  of  Chancery.  Bill  by  the  Monmouth 
County  Electric  Company  against  Thomas  P. 
McKenna.  Decree  for  complainant  (60  Atl.  32, 
68  N.  J.  Eq.  160),  and  defendant  appeals.  Af- 
firmed. Collins  &  Corbin,  for  appellant.  Grey, 
McDermott  &  Enright,  for  respondent 

PER  CURIAM.  The  decree  appealed  from 
is  affirmed,  for  the  reasons  stnted  In  the  opin- 
ion delivered  in  the  Court  of  Chanceir  by  Vice 
Chancellor  Pitney.  60  Atl.  32,  68  N.  J.  Eq. 
160. 

DIXON,  PORT,  GARRETSON,  PITNEY, 
BOGERT.  VROOM,  GREEN,  and  GRAY,  JJ., 
concnr.  The  CHIEF  JUSTICE  and  SWAYZB, 
J.,  dissent. 

(69  N.  J.  Bl.  833) 

SEYMOUR  V.  GOODWIN  et  al.  (two  cases). 
(Court  of  Errors  and  Appeals  of  New  Jersey. 
March  5.  1906.)  Appeal  from  Court  of  Chan- 
cery. Bill  by  James  M.  Seymour,  Jr.,  against 
Rebecca  Goodwin  and  others.  Demurrer  over- 
ruled (59  Atl.  93,  68  N.  J.  Eq.  189),  and  de- 
fendants appeal.  Affirmed.  Cortlandt  &  Wayne 
Parker,  for  appellants.  Louis  A.  Ziegler  and 
James  E.  Howell,  for  respondent 

PER  CURIAM.  The  order  brought  np  for 
review  by  these  appeals  is  affirmed,  for  the  rea- 
sons set  forth  in  the  opinion  filed  in  the  Court 
of  CJhancerv  by  Vice  Chancellor  Emery,  60  Atl. 
93.  68  N.  J.  Eq.  189. 

The  CHIEF  JUSTICE  and  PORT,  GAR- 
RETSON,   PITNEY,    BOGERT,    VREDEN- 


BURGH,  VROOM,  and  OREBN,  JJ.,  concur. 
DIXON,  GARRISON,  and  SWAYZE,  JJ.,  dis- 
sent 

(72  N.  J.  Kd-  «5) 
SIBGMAN  V.  ELECTRIC  VEHICLE  CO. 
et  al.  (Court  of  Elrrors  and  Appeals  of  New 
Jersey.  March  26,  1907.)  Appeal  from  Ck)urt 
of  Chancery.  Bill  by  Richard  Siegman  against 
the  Electric  Vehicle  Company  and  another. 
From  an  order  of  the  C!hancellor,  defendants  ap- 
peal. Affirmed.  Richard  V.  Lindabury,  for  ap- 
pellants. James  E.  Howell,  for  respondent 
PER  C!URIAM.    This  cause  was  argued  to- 

f  ether  with  Siegman  v.  Electric  Vehicle  Co.  and 
kissel,  65  Atl.  910,  decided  by  this  court  at  the 
S resent  term  upon  an  opinion  delivered  by  Mr. 
ustice  Pitney.  The  same  question  being  pre- 
sented in  each  of  the  two  cases,  the  other  un- 
der review  herein  will  be  affirmed,  with  costs, 
tor  the  reasons  given  in  that  opinion. 

"  1  (»  N.  J.  Bq.  84S) 
nNITI>D  NEW  JERSEY  R.  &  C3ANAL  GO. 
et  al.  V.  LEWIS  et  al.  (Court  of  Errors  and 
Appeals  of  New  Jersey.  June  18,  1906.)  Ap- 
peal from  Court  of  Chancery.  Suit  by  the 
United  New  Jerse:^  Railroad  &  C^nal  0>mpa- 
ny  and  others  against  fVancis  Lewis  and  oth- 
ers. Judgment  sustaining  demurrer  to  com- 
plaint affirmed  on  appeal  (59  Atl.  227,  68  N.  J. 
Eq.  437),  and  complainants  appeal.  Affirmed. 
Alan  H.  Strong,  for  appellants.  George  T.  Pai^ 
rot,  for  respondents. 

PER  (XTRIAM.  The  decree  in  this  case  will 
be  affirmed,  for  the  reasons  contained  in  the 
opinion  delivered  in  the  (3ourt  of  (jhancery  by- 
Vice  ChanceUor  Bergen.  59  Ati.  227,  68  N.  J. 
Eq.  437. 

The  CHIEF  JUSTICE  and  GARRISOK, 
FORT,  PITNEY,  SWAYZB,  REED,  BO- 
GERT, VRBDENBDRGH,  VROOM,  and 
GRAY,  JJ.,  concnr. 


(89  N.  J.  Eq.  8M> 
UNITED  NEW  JERSEY  R.  &  CANAL  CO. 
et  al.  V.  McCULLY  et  al.  (Court  of  Errors  and 
Appeals  of  New  Jersey.  June  18,  1906.)  Ap- 
peal from  Court  of  (Chancery.  Suit  by  the 
United  New  Jersey  Railroad  &  (Tanal  (Compa- 
ny and  othera  against  William  McCnIly  and 
others.  Demurrer  to  the  bill  sustained  (59  Atl. 
229,  68  N.  J.  Bq.  442).  and  defendanU  appeal. 
Affirmed.  Alan  H.  Strong,  for  appellants. 
George  T.  Parrot,  for  respondents. 

PER  CURIAM.  The  decree  in  this  case  is 
affirmed,  for  the  reasons  contained  in  the  opin- 
ion delivered  in  the  Court  of  Chancery  by  Vice 
Chancellor  Bergen.    69  Atl.  229,  68  N.  J.  Eq. 

The  CHIRP  JUSTICE  and  GARRISON. 
FORT,  PITNEY.  SWAYZE,  REED,  BO- 
GERT, VREDBNBURGH,  VROOM  and 
GRAY,  JJ.,  concur. 


(69  N.  J.  Blq.  <3S> 

VAN  HOUTEN  v.  STEVENSON  et  al. 
(<3ourt  of  Errors  and  Appeals  of  New  Jersey. 
June  26.  1905.)  Appeal  from  Ourt  of  CJhan- 
eery.  Bill  by  Aaron  Van  Houten  against  Mary 
B.  Stevenson  and  another.'  Application  to  staV 
proceedings  denied.  64  Atl.  1058,  1094.  68  l4. 
J.  Eq.  490.  Defendants  appeal.  Affirmed. 
Preston  Stevenson,  for  appellants.  Frederick 
W.  Van  Blarcom,  for  respondent 

PER  CURIAM.  The  decree  appealed  from  Is 
affirmed,  for  the  reasons  stated  in  the  opinions 
of  Vice  CJhancnllors  Stevens  and  Garrison,  de- 
livered in  the  Court  of  CHiancery  in  this  cause. 
64  Atl.  1058,  1094,  68  N.  J.  Eq.  490. 

The  CHIEF  JUSTICE  and  DIXON,  GAR- 
RISON, GARRETSON,  PITNBY.  SWAYZE, 
REED,  BOOBRT,  VREDBNBURGH, 

VROOM,  GREEN,  and  GRAY,  JJ„,oeimnrr, 
uigitized  Dy  >^3  0C7^t 
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BOWEN  ▼.  REYNOLDS,  City  Treasurer. 
(Supreme  Court  of  Rhode  Island.  March  7, 
1906.)  Action  by  Charles  A.  Bowen  against 
Charles  A.  Reynolds,  city  treasurer.  Exceih 
tions  overruled,  and  case  remitted  to  the  su- 
perior court,  with  direction  to  enter  judgment 
on  the  verdict.  James  F.  Murphy,  for  plain- 
tiff. John  N.  Butman  and  Thomas  Rily,  Jr., 
for  defendant. 

PER  CURIAM.  The  decision  of  the  court 
below  is  correct,  and  the  exceptions  thereto  are 
overruled.  Case  remitted  to  the  superior  court, 
with  direction  to  enter  judpuent  on  the  verdict. 


HALL  ▼.  T.  W.  ROUNDS  CO.,  Limited. 
(Supreme  Court  of  Rhode  Island.  Jan.  22, 
1900)  Action  by  Harold  A.  Hall  against  the 
T.  W.  Rounds  Company,  Limited.  From  an  or- 
der denying  defendant's  motion  for  a  new  trial, 
lie  excepts.  Exceptions  overruled.  Ezra  K. 
Parker  and  W.  Louis  Frost,  for  plaintiff.  Cy- 
rus M.  Van  Slyck  and  Frederick  S.  Jones,  for 
defendant. 

PER  CURIAM.  We  think  the  verdict  of  the 
jury  is  amply  supported.  The  evidence  shows 
negligence  and  lac^  ot  ordinary  skill  on  the  part 
of  the  defendant's  servant  in  directing  and  con- 
trolling the  horse  which  ran  over  the  plaintiff 
and  caused  the  injuries  complained  of.  The  de- 
fendant's petition  for  a  new  trial  is  therefore 
denied,  and  the  case  will  be  remanded  to  the 
superior  court  for  judgment  on  the  verdict. 


PALMER  y.  WHITE,  City  Treasurer,  et  al. 
(two  cases).  (Supreme  Court  of  Rhode  Island. 
Jan.  8,  1906.)  Actions  by  Mary  Palmer  and  by 
William  Palmer  against  J.  Ellis  White,  as  city 
treasurer,  and  others.  Verdicts  for  plaintiffs, 
and  petitions  by  defendants  for  new  trials  de- 
nied. Causes  remanded,  with  directions  to  en- 
ter judgments.  Hugh  J.  Carroll,  for  plaintiffs. 
Edward  W.  Blodgett,  for  defendant  White. 
Henry  W.  Hayes,  Frank  T.  Easton,  Lefferts  S. 
Hoffman,  and  Alonzo  R.  Williams,  for  defend- 
ant Rhode  Island  Company. 

PER  CURIAM.  These  cases,  which  grew 
out  of  the  same  transaction,  present  two  gues- 
tiona^  of  fact,  to  wit :  Whether  Mrs.  Palmer 
was  in  the  exercise  of  due  care  when  the  acci- 
dent occurred ;  whether  the  defendant  the  Rhode 
Island  Company  failed  to  properly  light  the  ob- 
structions in  the  street.  The  evidence  on  these 
Uisues  does  not  so  strongly  preponderate  in  fa- 
vor of  the  plaintiffs  as  to  warrant  us  in  setting 
aside  the  decision  of  the  trial  court,  and  the  pe- 
titions for  new  trials  are  denied.  The  cases 
will  be  remanded  to  the  superior  court,  with  di- 
rections to  enter  judgments  on  the  decision. 


PROBATE  COURT  OF  EXETER  y.  CARR 
et  al.  (Supreme  Court  of  Rhode  Island.  March 
19,  1906.)  Debt  on  a  creditor's  bond  by  the 
probate  court  of  Exeter  against  Albert  H.  Carr, 
Jr.,  and  others.  On  demurrer  to  defendant's 
second  plea.  Sustained.  Plea  overrnl<>d.  Al- 
bert B.  Crafts,  for  plaintiff.  Samuel  W.  K.  Al- 
len and  Gardner,  Pirce  &  Thomley,  for  defend- 
ants. 

PER  CURIAM.  The  plaintiff's  demurrer  to 
the  defendants'  second  plea  must  be  sustained, 
and  the  plea  overruled,  for  the  reasons  stated 
in  tha  opinion  of  this  court  in  the  same  case. 


27  R.  I.  184,  61  Atl.  171.  The  case  Is  remand- 
ed to  the  superior  court  for  further  proceedinga 
in  accordance  with  this  rescript. 


SCJULLY    y.     PROVIDENCE     BREWING 

CO.  (Supreme  Court  of  Rhode  Island.  March, 
1906.)  Action  by  Philip  Scully  against  the 
Providence  Brewing  Company.  Verdict  for  de- 
fendant. Heard  on  plaintiff's  petition  for  a 
new  trial.  Petition  denied,  and  cause  remand- 
ed, with  instructions  to  enter  judgment  for  de- 
fendant. Sheehan  &  O'Brien,  for  plaintiff. 
Gorman,  Egan  &  Gorman  and  E^dward  De  Y. 
O'Connor,  for  defendant. 

This  is  an  action  to  recover  back  moneys  al- 
leged by  the  plaintiff  to  have  been  paid  by  him 
for  ale,  lager  beer,  and  other  liquors  to  the  de- 
fendant, a  licensed  dealer;  the  plaintiff  claim- 
ing that  be,  the  purchaser,  was  an  unlicensed 
dealer,  and  that  the  defendant  corporation  sold 
to  the  plaintiff  intoxicating  liquors,  "having  rea- 
son to  believe  that  the  same  were  to  be  resold 
by  said  plaintiff"  in  violation  of  section  7,  c. 
102,  Gen.  Laws  R.  L  1896,  and  claims  to  re- 
cover under  theprovision  of  section  60  of  said 
chapter  102.  There  was  conflicting  testimony 
as  to  whether  or  not  the  liquors  were  sold  to 
Philip  Scully  individually,  or  to  Scully  &  Hag- 
perty,  a  copartnership,  of  which  Haggerty,  hold- 
ing a  license,  was  a  member,  and  as  to  wheth- 
er or  not  the  defendant  treated  Scully  merely 
as  an  agent  of  Haggerty,  and  had  reason  to  be- 
lieve that  the  liquors  were  to  be  sold  under 
Hapgerty's  license.  The  jury  found  for  the  de- 
fendant generally,  and  also,  upon  lawful  re- 
quest, found  specially  as  follows:  "(1)  That 
Philip  Scully,  the  plaintiff,  was  an  unlicensed 
dealer  in  the  city  of  Providence  on  the  17th  day 
of  October,  1904,  to  March  15,  1905.  (2)  That 
the  Providence  Brewing  Ck>mpBny,  tlie  defend- 
ant, was  a  licensed  liquor  dealer  in  the  city  of 
Providence  from  October  17.  1904,  to  Mareh  15, 
1905.  (3)  That  the  Providence  Brewing  Com- 
pany did  not  sell  to  Philip  Scully  individually 
from  October  17,  1904,  to  March  15,  1905,  la- 
ger, ale,  or  any  other  intoxicating  liquors,  or 
for  any  part  of  that  time.  (4)  That  the  Prov- 
idence Brewing  Company  had  no  reason  to  be- 
lieve that  the  ale  and  lager  or  intoxicating  liq- 
uors purchased  by  Philip  Scully  of  said  Prov- 
idence Brewing  Company  was  to  be  resold  by 
Philip  Scully  illegally."  Upon  careful  reading 
of  the  record  ot  testimony  we  are  of  the  opin- 
ion that  the  jury  were  justified  by  the  evidence 
in  finding  as  they  did.  The  plaintiff's  excep- 
tions are  overruled,  the  petition  for  new  trial 
is  denied,  and  the  case  is  remanded  to  the  su- 
perior court,  with  instructions  to  enter  Judg- 
ment for  defendant  upon  the  verdict. 


SHEA  V.  TAPT.  Town  Treasurer.  (Supreme 
Court  of  Rhode  Island.  Jan.  l."),  1906.)  Ac- 
tion by  Dennis  J.  Shea  against  Cyrus  Taft,  as 
town  treasurer.  Verdict  for  plaintiff,  defend- 
ant's petition  for  a  new  trial  denied,  and  case 
remitted  to  the  superior  court  for  judgment  on 
the  verdict.  James  L.  Jenks,  for  plaintiff. 
Wilbur  A.  Scott,  for  defendant. 

PER  CURIAM.  The  questions  of  the  negli- 
gence of  the  town,  the  care  observed  by  the 
plaintiff,  and  the  value  of  the  horse  were  left 
to  the  jury  under  projwr  instructions  from  the 
court,  and  we  find  nothing  in  the  evidence  to 
invalidate  their  conclusions.  The  petition  for  a 
new  trial  is  denied,  and  the  cause  will  be  re- 
mitted to  the  superior  court  for  judgment  on 
the  verdicL. 
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